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SUPREME  COUR1 

It  Is  hereby  made  the  dnty  of  all  partlea 
appealing  to  thla  court  to  file  the  tranacript 
of  the  record  in  the  oflSce  of  the  clerk  of  the 
Sajweme  Court,  not  leas  than  twmty  days 
before  the  time  for  taking  up  the  docket  of 
the  district  to  which  the  case  belocgs.  A 
failure  to  observe  this  rule  shall  cause  the 
case  to  be  sent  to  the  heel  of  the  docket, 
unless  It  shall  Kppeat  that  the  failure  was 
Intoitloual  and  for  the  purpose  of  delay, 
when  said  case  shall  be  dealt  with  as  a  delay 
case  and  appellants  taxed  with  all  cost  of 
appeal.  This  rule  shall  not  apply  to  state 
cases,  nor  shall  it  prevent  the  court  from 
extending  the  time  upon  afOdaTlt  filed  show- 
ing good  caosOi 

2. 

Eivery  transcript  of  a  record  brought  to 
tills  court  shall  be  distinctly  and  plainly 
written  or  typewritten,  on  paper  not  less 
than  ^ht  nor  more  than  eight  and  one-half 
Inches  wide,  and  fourteen  Inches  long,  on 
one  side  of  every  leaf ;  and  each  page  shall 
be  numbered  at  the  bottom,  at  or  near  the 
center,  and  there  shall  be  a  blank  margin 
at  the  top  of  not  leas  than  one  inch,  the  pa- 
per to  weigh  not  less  than  fourteen  pounds 
to  the  ream,  nanscrlpts  may  be  typewri^ 
ten,  on  linen  paper,  to  weigh  not  less  than 
elgh^  pounds  to  one  thousand  sheets  and 
must  be  double  spaced. 

No  carbon  or  other  duplicates  will  be  re- 
eelred,  nor  wlU  transcripts  written  or  type- 
written with  copying  Ink  be  filed.  Such 
tiattscripts,  whether  written  or  typewritten, 
Aall  be  prefaced  by  a  suitable  index,  and 
shall  be  secure  bound  in  nonflexlble  paste- 
board covers,  with  nuirbled  sides.  In  volumes 
nt  about  an  equal  number  of  pages,  not  to 
exceed  in  any  case  two  hundred  and  fifty 
pages  in  a  Tolume,  for  the  payment  of  which 
blndliig  the  app^ant  will  be  allowed  sixty 
cents  per  volume,  to  be  taxed  with  the  costs. 
The  appellant  may  cause  the  transcript  to  be 
bound  as  above  described,  or  he  may,  at  the 
time  of  taking  his  appeal,  deposit,  with  the 
cleA  of  the  court  from  which  the  appeal  is 
taken,  a  binding  fee  of  sixty  cents  per  vol- 
lune  of  two  hundred  and  fifty  pages. 

In  such  cases  tbe  dedc  shall  transmit  the 
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unbound  transcript,  with  the  binding  fee,  to 
the  clerk  of  this  court  Transcripts  shall 
not  be  folded,  bnt  may  be  rolled  for  trans- 
mission, if  not  bound  as  required;  and,  if 
not  bound,  the  sheets  shall  not  be  fastened 
tt^tfaer. 

No  transcript  shall  be  takoi  from  the 
clerk's  ofllce  by  any  party  or  connMl  until 
the  same  shall  bare  been  bound. 

8. 

Transcript — What  to  Oontaln. 

A  transcript  shall  not  contain  any  part  of 
the  case  accept  the  pleadings,  evidence,  In- 
structions, bills  of  exceptions,  and  the  order, 
Judgment,  or  decree  appealed  from,  unless 
the  appellant  shall,  by  writing,  request  other 
matters  spedfled  to  be  embraced  in  the  tran- 
script, a  copy  of  which  request  shall  be  an- 
nexed to  the  transcript ;  and  exhibits  to  dec- 
larations, bills,  answers,  de[>oBltions,  etc 
shall  immediately  follow  the  particular  plea 
or  deposition,  first  referring  to  them,  and 
shall  be  ct^ted  but  once.  The  several  an- 
swers of  witnesses  as  made  in  depositions 
shall  eadi  follow  consecntlTely  the  iwrticular 
interrogatory  to  which  they  are  responsive; 
and  no  commission  to  examine  a  witness,  nor 
certificate  of  a  commissioner  to  a  deposition, 
nor  any  proceedings  to  obtain  such  commis- 
sion, shall  be  Inserted  in  any  transcript,  ex- 
cept where  a  question  as  to  the  sufficiency  or 
legality  thereof  appears  from  the  record  to 
have  been  decided;  and  no  fee  shall  be  al- 
lowed for  anything  besides  those  matters 
required  to  be  embraced  in  the  transcript 

4. 

Agreed  Transcript. 

By  agreement  of  parties  or  their  sttomeys, 
made  in  writing  and  attested  by  the  clerk 
of  the  court  in  which  any  case  may  be  pend- 
ing or  record  existing,  (which  agreement 
shall  be  filed,  and  made  a  part  of  the  tran- 
script of  such  record,)  such  parts  of  the  rec- 
ord and  proceedings  as  shall  be  agreed  shall 
constitute  the  traiuK»1pt  of  the  record  to  be 
brought  to  this  court,  and  shall  be  certified 
as  such,  and  be  considered  a  full  transcript 
In  this  court  for  the  consideration  and  ilnal 
adjudication  of  the  cause  here. 
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It  a  record  be  Imperfect,  d^nlnntlosi  vmj, 
be  aaggerted  by  vltber  partr,  and  certiorari 
awarded;  prorlded  it  be  dime  In  tiw  first 
week  of  tba  term,  or  wltbin  four  dayi  after 
the  aeeignmeat  of  errors  la  filed. 

6. 

Records  and  Papers— How  Filed. 

No  record  <nr  other  pap«:  shall  be  oonsid- 
ered  as  filed  mtU  so  marked  the  iOerk— 
process  of  this  court  excepted— and  the  clerk 
shall  indorse  the  date  of  filing. 

7. 

Assignment  of  Errors. 

Tbe  appellant  or  his  connsd  Shall  file  on 
a  se^parato  sheet  of  paper  a  statement  of  the 
grounds  of  error  relied  on,  at  least  fifteen 
days  before  the  first  day  for  the  call  of  the 
doc^  to  which  the  case  belongs,  and,  at 
the  ead  of  the  asslgnmoit  shall  state  wheth- 
w  or  not  oral  argument  Is  desired,  and  a 
certlflcate  that  a  cogj  of  it  has  been  dellTer- 
ed,  or  mailed  to  the  appellee^  or  his  counsel. 

No  error  not  distinctly  assigned  shall  be 
argued  by  comisel,  or  considered  by  the 
court  In  appwls  returnable  at  any  time  the 
assignment  shall  be  filed,  with  llto  statement 
and  certificate,  fifteen  days  before  the  hear- 
ing of  the  case. 

a 

1.  Ko  brief  Shall  be  filed  by  the  derk  for 
either  side  unless  there  Is  appended  a  certlfl- 
cate that  a  copy  ot  it  has  been  delivered,  or 
mailed  to  the  iqiposing  party — or  his  conn- 
sd,  or  the  original  submitted  for  examlna- 
ticn  and  also  a  statement  In  writing  filed  as 
required  In  par.  7  whether  <n  not  oral  argu- 
ment la  desired. 

2.  All  cases  In  ^rtilch  no  request  for  oral 
a^mnent  has  been  made  shall  be  submitted 
on  the  first  day  of  the  term  or  time  appointed 
for  taking  up  the  docket  of  the  district  to 
which  the  case  belongs. 

&  in  all  cases  to  be  submitted  wtUiout 
oral  argument,  appellant's  brief  shall  be 
filed  not  later  than  twdve  days  before  the 
first  day  of  the  term  appointed  for  taking 
up  the  docket  of  the  district  to  which  the 
case  belongs,  and  apptilee's  brief  not  liter 
than  five  days  before  said  time,  and  any  re- 
joinder brief  by  appellant  not  later  than  said 
return  day ;  the  same  number  of  days  ajqply^ 
Ing  before  tin  hearing  In  appeals  xetnxnable 
at  any  tlma  In  all  cases  to  be  argued  oral- 
ly an^dlanf  a  brief  sliall  be  filed  not  later 
than  twelve  days  before  the  day  on  which  the 
case  is  set  for  hearing  and  appellee's  brief 
not  later  than  five  days  b^ore  said  time,  and 
any  rajoinder  brltf  hy  appsUant  not  iMter 


than  the  day  aa  wUdi  the  case  Is  set  for 
argument  No  oral  azgmnent  will  be  pennlt- 
ted  until  briefs  are  on  file. 

4.  There  ^Aaii  be  no  setting  «t  the  crlml- 
nai  docket  except  by  special  order  of  the 
court,  all  criminal  cases  being  due  to  be  call- 
ed for 'hearing  on  the  return  day  for  the 
criminal  docket  for  each  district 

6.  ^Diere  shall  be  nd  cases  set  for  hearlns 
during  the  last  weSk  for  the  hearing  of  the 
dvil  docket  for-any  district 

6.  No  more  than  tea  cases  shall  be  called 
for  hearing  on  any  day. 

7.  The  srttlng  of  drll  casea  shall  ba 
made  as  follows:  All  dvil  cases  not  prefer- 
ence causes-Shall  be  set  tqr  the  derk  of 
the  court,  under  the  direction  of  the  court. 
In  fdlowing  manner:  On  the  return  day  oC 
each  district,  the  clerk  shall  submit  all  cases 
in  whidi  oral  argument  has  not  been  request- 
ed In  a  writing  filed  on  the  return  day  of 
the  said  district;  the  deA,  under  the  direc- 
tion of  the  court,  shall  then  on  the  said  re- 
turn day  for  each  district  set  all  the  cases 
in  which  audi  written  request  for  oral  argu- 
ment has  been  filed  as  aforesaid,  dally  as 
follows:  That  Is  to  say.  <m  the  return  day 
for  each  district  he  shall  set  for  hearing  on 
that  day  under  the  direction  of  the  court; 
ten  cases  for  hearing  that  day ;  for  the  sec- 
ond day  he  shall  in  like  manner  set  ten  cases 
for  hearing,  the  said  ten  cases  to  constat 
of  so  many  <tf  Uie  tea.  cases  set  for  the  re- 
turn day  as  may  not  have  been  heard  on  that 
day,  togetlier  with  so  many  other  cases  aa 
will  make  tot  cases  tat  bearing  m  the  sec- 
ond day;  and  this  course  he  shall  poraoe 
dv  hy  day  thronghoat  the  call  of  the  dvil 
docket  for  each  district,  accept  the  last  week. 
The  dertc  shall  each  ^y  publish  In  one  or 
more  of  the  papers  published  In  the  dty  of 
JaCkson,  a  statonait  allowing  the  condition 
of  the  dodcet  fran  day  to  day  as  to  the  hear- 
ing of  dvU  cases,  which  statement  shaU 
dearly  dlsdose  what  cases  wtte  dlcvosed  of 
on  tlie  day  preceding  the  pnUicatton  and 
what  casM  are  set  for  the  next  day.  The 
derk  shall  also  on  tiie  letnm  day  for  each 
district  mall  to  each  and  erery  lawyer  in- 
terested In  ttie  cah  of  the  dTll  docket  for 
that  district,  a  certified  copy  oi  the  entire 
dvll  docket  for  such  district  so  that  eray 
such  attorns  upon  postlog  this  copy  of  the 
drll  docket  in  his  office  and  comparing  there- 
with the  published  d^Iy  statonent  ot  cases 
to  be  heard,  in  tiie  Jaiftson  papers  afore- 
said, may  be  able  as  nearly  as  posdUe  to 
ascertain  when  his  ease  will  be  called. 

9. 

Argument 

Not  more  than  two  counad  <m  the  same 
Bide,  nor  a  longw  time  for  argumoit  than 
one  hour  and  a  lialf  on  a  sld^  will  Iw  allow- 
ed  unless  by  special  leave  of  the  court  before 
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arcnment  began;  where  there  are  two  conn- 
•el  on  the  tame  OAe,  they  may  divide  tbe 
time  allowed  between  themselves. 

la 

Snggestion  of  Error. 

The  court  will,  at  any  time  within  fifteen 
days  after  a  Judgment  la  rendered,  consider 
a  written  snggestioa  of  error  of  law  or  fact 
tiitteln,  and  will  take  such  action  aa  may 
MOD  proper.  But  in  cases  decided  within 
one  week  of  final  adjournment  for  the  term, 
iaggestlons  of  error  may  be  filed  and  dealt 
with  according  to  the  r^nilatlons  of  rule 
eleven.  No  extension  of  time  will  be  grant- 
ed tor  the  filing  of  a  suggestion  of  error  ex- 
cq>t  on  account  of  sickness,  or  other  extreme 
cause,  tbe  maximum  time  as  to  extension  not 
to  exceed  thirty  days,  and  the  application  for 
extension  of  time  must  be  made  within  the 
fifteen  6ajM. 

11. 

Suggestion  of  Error — EfFect  of  Adjournment 

Where  an  adjournment  of  the  court  shall 
preclude  the  required  presentation  of  the 
suggestion  of  error,  its  presentation  to  tbe 
derk,  and  his  filing  It  within  the  time  pre- 
scribed for  presenting  such  sufia^estlon  of  er- 
ror to  the  court,  shall  stay  all  proceedings 
mider  the  Judgment  until  the  next  meeting 
of  the  court,  when  it  shall  be  acted  on  by 
the  court  as  If  it  bad  been  presented  to  it 
when  it  was  presented  to  the  clerk,  unless 
a  majorl^  of  the  Judges  of  the  court  sliall 
certify,  in  writing,  to  the  clerk,  prior  to  the 
next  meeting  of  the  court,  that  they  hare  con- 
sidered tbe  suggestion  of  error  and  have  de- 
termined to  overrule  It;  and,  on  receipt  of 
such  certificate,  such  proceedings  shall  be 
had  as  if  a  suggestion  of  error  bad  not  been 
presented. 

12. 

Beargmnent — When  Heard. 

When  a  reargnment  la  ordered,  the  catue 
shall  be  placed  at  tbe  end  of  the  docket  of 
Its  district  and  heard  at  the  aamo  term. 

18. 

Papers  Out  of  Offlcb 

When  a  cause  Is  regularly  called  on  the 
do<Aet  for  bearing,  if  the  transcript  of  tbe 
record  be  not  in  the  court,  the  couuBel  to 
wbcon  it  is  charged  by  the  derk  shall  pay  a 
flat  of  twenty-five  dollars. 

14. 
Motions. 

■very  Saturday  shall  be  motion  day;  and. 
If  comntf  be  not  prewnt  and  have  no  briefs 
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filed  when  their  motions  are  regularly  lialledi 
such  motions  shall  be  dismissed;  and  no 
motion  once  disposed  of  or  dismissed .  shall 
again  be  heard. 

No  motion  will  be  considered  until  the  op- 
posite party  shall  hare  had  at  least  three 
full  days'  notice,  by  mailing*  or  d^lvexy  to 
sndi  party  a  copy  of  same, 

15. 

Motions  Docketed— Reasons  Filed. 

No  motion  shall  be  heard  unless  It  has  been 
entered  on  the  docket,  and  the  reason  In 
snpport  thereof  filed  with  the  papers  oi  at 
least  a  half  sheet  of  paper. 

IS. 

Moti<m  to  Dismiss  When  Waived. 

When  a  motion  Is  made  to  dismiss,  and 
counsel  for  the  motion  either  withdraws  It 
or'Snffers  it  to  be  dismissed  for  want  of  i^ro»> 
ecution,  it  shall  be  considered  a  waiver  o£  tbe 
defect  on  which  the  motion  was  based,  unless 
it  be  so  material  that  no  judgment  can  be 
given. 

17. 

Dismissed  Cause— How  Bebtstated. 

No  cause  that  has  been  dismissed  shan 
be  reinstated  without  an  affidavit  setting 
forth  probable  error  in  tbe  proceedings. 

Docket— How  Called— Delay  Gases. 

At  each  term  of  the  court  tbe  docket  oC 
each  district  shall  be  taken  up  In  its  order. 
But  on  regular  motion  di^.  by  motion  enter- 
ed for  that  purpose;  causes  may  be  submitted 
on  a  snggestlon  that  they  ore  brongbt  here 
for  delay,  snd.  If  satisfied  of  the  troth  or 
such  suffi^Bstlon,  the  court  will  take  up  such 
causes  first  of  their  district,  and  make  prop- 
er disposition  of  them. 

Failure  to  Prosecute— Cause  Dismissed. 

When  any  case  shall  be  called  for  trial  tn 
its  order,  If  no  counsel  appear  and  no  brief 
be  filed  on  behalf  of  the  appellant,  the  cause 
shall  be  dismissed  for  want  of  prosecution. 

aoi 

GalculatlonB, 

When  a  party  relies  on  an  excess  in  tbe 
calculation  of  interest  or  damages  as  a  rea- 
son for  reversing  a  Judgment,  a  tme  calcula- 
ti<m  shall  be  preeeated  to  the  court.  In  writ- 
ing and  figures,  with  a  certificate  by  some 
counselor  not  Interested  in  the  cause  that  the 
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tsaUsvUatkm.  ii  osrreet;  ud  no  MdH  flowr 
will  be  noticed  unleas  to  presented  to  the 
OMntt 

2L 

Agreement  of  CounBcL 

No  agreement  between  coons^  will  be  re- 
garded nnlesB  reduced  to  wrUtng,  and  ilgned 
and  filed  by  them. 

22. 

Authority  of  Counsel— Wben  Required. 
'  On  motltm  supported  by  aflldavlts,  any 
counsd  may  be  required  to  produce  his  an- 
ttiorlty,  or  sbow  satisfactory  evldwce  there- 
of, for  prosecuting  any  appeal  in  thla  court; 
and,  on  falling  to  produce  sucb  authority  or 
furnish  such  erldenoe^  the  appeal  may  be 
dismissed. 

23. 

State  Cases. 

The  docket  of  criminal  cases  for  the  whole 
■etata  shall  be  taken  up  on  the  second  Mon- 
day after  tiie  Monday  fixed  by  law  for  caU- 
ing.  the  docket  for  each  district,  and  the  pro- 
visions of  Rules  7  and  8  stiall  apply  as  to 
assignments  of  error  and  briefs.  Only  cases 
In  which  transcripts  of  the  record  shall  have 
been  filed  shall  be  called,  unless  sixty  days 
4lnce  the  date  of  the  certificate  provided  for 
section  78  of  the  Code  of  1900  shall  have 
expired,  In  which  case  they  shall  be  called. 

The  attorney  general  may  at  any  time 
inform  the  court  of  any  case  In  which  the 
time  for  filing  the  transcript  has  expired,  and 
move  for  affirmance  of  the  Judgment;  and 
nothing  herein  contained  shall  extend  the 
time  when,  under  the  law,  tranflcrb>tB  should 
be  filed  In  tUs  court 

24. 

Wba  Appellee  may  Not  Waive  Tlma 

After  a  case  has  been  called  on  the  docket, 
flu  appellee  shall  not  be  permitted  to  waive 
the  time  within  which  citation  is  required  to 
be  served,  nor  to  enter  his  appearance  for 
trial  of  the  cause  at  that  term. 

20. 

Attorneys  must  be  Admitted  to  Practice. 

Attom^B  at  law  who  Iiave  not  been  ad- 
mitted to  practice  In  this  court  shall  not  be 
permitted  to  argue  orally,  or  file  briefs  or 
any  paper,  In  any  cause  in  this  court 

26. 

Papers  Not  Filed  after  Submission. 

The  clerk  shall  not  file  with  the  papers  of 
any  cause  any  paper,  after  the  cause  has 
been  argued  or  submitted,  axiegl  by  leave 
'of  tlie  court 


27. 

Original  Papers — When  Considered. 

Whenever  It  shall,  in  the  opinion  ot  tbe 
Judge  or  diauceUor,  be  necessary  or  inroper 
that  OTlginal  papers  ct  any  kind  sboidd  be 
Inspected  In  the  Supreme  Court  such  Judge 
Or  chancellor  may  make  such  rule  or  order 
for  safe-keeping,  transporting,  and  return  of 
such  original  papers  as  to  him  may  seem 
proper;  and  ancb  papers  wHl  be  considered 
in  omnectlon  with  the  tranacilpt 

28. 

Costs  Paid  by  Appellant— When  Mandate  Be> 
talned 

When  costs  are  awarded  In  this  court 
against  tlie  ai^lee,  and  there  shall  have 
been  a  return  of  nulla  bona  to  an  execution 
against  him,  and  the  costs  shall  be  paid  bj 
appellant  no  mandate  shall  issue  upon  the 
application  of  the  appellee,  until  he  sliall  pay 
into  tlie  court  for  the  use  of  appellant,  the 
costs  paid  by  him. 

20. 

Penalty  for  Violations  of  the  Rules  of  TMs 
Court 

Any  litigant  who  by  himself  or  his  coun- 
8^,  fails  to  comply  with  any  of  the  provi- 
sions of  the  foregoing  rules,  shall,  on  motion 
of  the  party  aggrieved,  be  taxed  with  such 
proportion  of  the  ap[>eal  costs  as  in  the  Judg* 
ment  of  the  court  may  seem  just  and  proper, 
in  addition  to  any  other  penalty  which  may 
be  provided  by  Uie  rules. 

sa 

Suggestttm  of  Error— Copy  must  be  Given 
Opposite  Party. 

The  clerk  of  this  court  will  not  file  any 
suggestion  of  error  unless  the  same  be  ac- 
companied by  a  certificate  that  a  copy  of  It 
has  been  delivered  or  mailed  to  the  adverse 
party,  or  to  bis  counsel  of  record. 

81. 

As  to  Remedial  Writs. 

No  application  for  supersedeas,  or  any  oth- 
er writ  or  remedial  process  mentloqed  In 
section  992  of  the  Code  of  1906,  except  in 
cases  of  greatest  emergency,  and  for  Injunc- 
tions, shall  ever  be  acted  on,  in  any  case 
pending  In  any  court  by  any  member  of  the 
Suprrane  Court  ex  parte ;  but  every  such  ap- 
plication, except  In  cases  of  greatest  emer- 
gency, and  for  Injunctions,  shall  be  accom- 
panied by  written  notice  served  on  the  op- 
posite party,  or  his  counsel,  or  some  of  them, 
at  least  five  days  before  the  hearing ;  and  all 
such  applications  must  be  acted  on  only 
when  both  sides  are  represented  at  the  hear- 
ing,  or  after  such  five  days  aotloe,  duly  serr- 
ed  and  attested  as  above. 
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(124  La.) 
No.  17300. 
TABEBNACLE  BAPTIST  CHURCH  r. 
aBBBN  et  al. 
(8aprun«  Court  ot  Louialana.  March  15,  1909. 

Rehearing  Denied  Jane  80,  1900.) 
1.  Facts. 

The  aneeetor  of  defendant  was  pastor  of 
the  plaintiff  church.  Before  the  church  bad 
been  incorporated,  his  CMigregatioD  intrusted 
him  with  an  amoant  to  hay  two  loti,  18  and 
14,  fox  the  church. 
1L  PiracuASB  or  Fbopebtt. 

Be  bonght  the  lots  over  10  years  ago,  and 
after  the  church  had  been  incorporated  he 
transferred  lot  14  to  the  church  (not  lot  IS). 

8.  MncBEBs  OF  Church  Expbixed. 

The  claim  that  the  pastor  Green  laid  to 
lot  13  caused  dtssensfons  among  the  members. 
A  number  of  the  members  who  were  with  Oreen 
(only  a  minority  under  his  leadership)  succeed- 
ed m  ousting  bis  enemies  from  the  mngrega- 
tioD. 

4.  Dation  Ek  PAinisnT. 

The  Green  factitm  transferred  as  a  dation 
en  paiement  lot  14  to  Green,  the  pastor,  In  pay- 
nieot  of  an  asserted  claim  of  us. 
B.  REuaiouB  SociETiBa  (I  20*)— Pbopebit. 

Ijot  14  haTiag  been  tianafenred  to  the 
chnrch  by  Green,  the  pastor.  It  was  not  within 
the  authority  of  the  minority  to  surrender  It 
to  him  under  the  guise  of  a  dation  en  paiement, 
the  consideration  of  which  was  not  shown. 

[Ed.  Note. — For  other  cases,  see  Religious  So- 
cieties, Dec.  Dig.  i  20.*] 

9.  FxAUDS,  Statute  or  (i  56*)— TxiUi  to 
Bealtt— Pabol.  Evidence. 

Lot  13  was  not  transferred  by  Green,  the 
pastor,  to  the  church.  The  contradictory  oral 
testimony  about  the  title  Is  not  satisfactory 
at  best.  Besides,  title  to  realty  cannot  be  es- 
tabllAed  by  oral  testlmMiy. 

[Ed.  Note.— For  other  eaaes,  see  Frauds,  Stat- 
vte  o4  Cent  Dig.  |  8S;  Dm:.  Dig.  f  06.*] 

T.  Adtbub  PossBssion  (I  1ft*)  —  Trrtji  bt 

Pbebcbifti^h. 
There  have  been  a  number  of  suits  amonc 
the  parties.  One  of  the  results  is  that  plaintiff 
lu8  concluded  Itself.  Besidea,  Green,  the  pas- 
tor, and  bis  family,  the  defendants,  have  been 
in  possession  over  10  years,  . 

[Ed.  Note.— For  other  oases,  see  Adverse  Pos- 
aesaiui.  Cent.  Dig.  H  95-76;  Dec.  Dig.  1 13.*] 

(Syllabns  by  the  Court.) 

Aiipflal  ftom  Civil  District  Goor^  Parish  of 
Orlesns;  Tbomas  C.  W.  BlllB,  Judge. 
Action  by  the  Tabernacle  Baptist  Church 


against  Samuel  C.  Green  and  others.  Judg* 
ment  for  plaintiff  in  part,  and  defendants  xp- 
peal,  and  plaintiff  joins  therein.  Affirmed. 

Nix  &  Tlchenor  and  Cle^,  Quintero  ft 
Gldiere,  for  appeUantB.  Albert  Toorhles  and 
Rene  O.  Hetoyor,  for  appelloe. 

BRBAUX,  C  J.  Plalntur,  a  cbnrcb  (the 
coDgregatlon  colore^,  In  its  petltlOB  claims 
title  to  two  lotB  of  ground  in  the  city  of 
New  Orleans,  Nob.  13  and  14. 

The  defendant's  father,  H«uy  Clay  Green, 
bon^t  these  lots  in  1891  tnm  BradlBb  John- 
son for  tbe  price  of  931<K 

It  is  asserted  by  plaintiff  that,  by  reason  of 
the  fact  that  tbe  corporation  had  not  been 
incorporated  at  the  date  tbe  propMty  was 
boni^t  by  Henry  Clay  Green,  it  was  boi^ht 
in  falB  own  nam& 

Some  time  Bttm  tbls  purchase  by  Henry 
Clay  Green,  he  transferred  lot  No.  14  to 
plaintiff  corporation.  He  did  not  transfer 
lot  No.  18. 

From  this  time  on  tb^  was  dlssentlon  In 
the  chnrcb.  A  majority  of  the  congregation 
Insisted  that  lot  18  belonged  to  ti»  chnrch 
as  well  as  lot  14. 

Henry  Clay  Green  having  departed  ttata  life 
a  few  years  ago,  bis  heirs  are  made  parties 
defendants. 

They  In  their  pleading  eimtrovert  plain- 
tifTs  dalm,  and  contend  tlmt  plaintiff  to  con- 
eltided  by  the  plea  of  res  Judicata,  also  by 
eetoppti,  and  that  tbe  late  Henry  G.  Oreen 
was  tbe  owner  of  both  the  lots;  that  be  leas- 
ed the  property  to  tiie  plaintiff  and  remained 
the  owner.  The  Jndge  of  the  district  eoart 
rmdered  Judgment  recognlBlng  the  plaintiff 
nB  owner  of  lot  14,  bnt  decided  that  lot  18  is 
owned  by  defendants.  On  appeal,  the  iriain- 
tiff  Joined  In  tbe  appeal,  and  asked  for  an 
amendment  of  the  Judgment  so  as  to  recog- 
nize its  right  to  lot  18. 

The  Tabernacle  Baptist  Church  adopted  a 
charter  on  the  27tb  day  of  April,  1882.  By 
the  terms  of  the  charter,  membetB  of  the 
board  of  deacons  and  tbe  paraon  of  the 
church  were  to  be  elected  on  the  8d  day  of 
May  each  year. 


•For  oUmt  cases  sse  same  t«pl«  sad  seoUon  MUHBEB  la  Ote.  *  Am.  Dies,  190?  to  date,  *  Rttfortas  IbiUxm 
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Plalntiflf's  complaint  Is.  as  made  to  appear 
by  the  pleadings  and  by  the  testimony,  that 
at  tbe  time  designated  for  tbe  annual  elec- 
tion In  1898,  at  which  time  there  was  lond 
dissension  In  the  churcb  for  reasons  before 
stated,  tbe  late  Henry  C.  Green  refused  to 
call  an  election  or  to  allow  one  to  be  called; 
that,  none  the  less,  a  majority  of  the  board  of 
deacons  called  an  election  about  that  time  and 
elected  another  parson,  and  took  steps  to 
depose  the  Incumbent,  Green. 

It  appears  that  Green  did  not  mildly  sub- 
mit, but  took  steps  to  protect  his  tenure  as 
parson,  and  also,  to  bold  on  to  the  prop- 
erty, and  afterward  he  availed  himself  of  the 
opportunity  oifered  by  willing  deacons,  who 
were  entirely  ander  his  Influence,  to  become 
tbe  owner  of  lot  No.  14,  which  he  had  pre- 
viously transferred  to  the  church,  as  before 
stated. 

There  is  no  qoestloo  bat  that  he  bouKht 
this  lot  14,  and  It  may  be  also  lot  18,  for  the 

church. 

In  transferring  No.  14  as  before  mentioned, 
he  stated  in  the  deed  that  he  had  bought  it 
for  the  account  of  the  churcb,  but  tbe  recital 
of  the  deed  In  which  he  transferred  lot  14  Is 
silent  about  14.  Henry  O.  Green,  although  In 
the  minority,  bad  the  members  expelled  who 
had  pronounced  themselves  against  him  on 
account  of  his  retaining  one  of  the  lots,  as 
they  state. 

One  of  the  members  of  the  congregation  by 
the  name  of  Moore  remained  the  friend  of 
Green  and  under  his  Influence.  He  was  sub- 
servient to  the  will  of  Green. 

This  man  Moore  and  a  few  others  and  the 
family  of  Green'  were  about  all  that  remain- 
ed  of  tbe  congregation.  None  the  less,  he 
remained  pastor,  and  with  some  determina- 
tion held  off  the  expelled  members. 

Moore,  it  seems,  was  an  ofScer.  He  assum- 
ed '  to  represent  the  plaintiff  corporation  In 
two  suits  for  small  amounts,  eacb  for  less 
than  (100,  brought  by  tbe  pastor,  Green, 
against  his  own  cbnrcb. 

Moore  obligingly  appeared  and  confessed 
Judgments.  In  the  course  of  time,  two  Judg- 
ments confessed  as  before  mentioned,  and 
other  claims  of  the  paator,  were  increased  to 
about  ¥900. 

These  amounts,  also  <tbat  is,  tbe  difference 
between  the  two  Judgments  and  the  (900), 
the  man  Moore  acknowledged,  and  proceeded 
to  satisfy  the  claims  by  making  a  dation  en 
palement  to  Qreen  of  lot  No.  14,  In  that  way. 
Green  was  reinstated  as  owner  of  14,  and 
now  owned  13  and  14. 

Tbe  record  does  not  disclose  that  tbe 
church  was  Indebted  to  the  pastor  for  these 
confessed  Judgments  or  for  the  other  amounts 
making  up  the  $900.  He  carried  things  re- 
lating to  the  church  property  bis  own  way. 

This  Indebtedness  for  which  the  dation  en 
paieinent  was  made  has  every  appearance  of 
hcTlng  been  made  up  between  tbe  pastor, ' 
Green,  on  tbe  one  band,  and  the  member^  of 
his  congregation  who  were  bis  followers  In  | 


all  of  the  dissensions  that  bad  arisen  in  the 
church,  on  the  other. 

Tbe  church  people  before  the  expulsion 
had  contributed,  as  shown  by  the  minutes 
and  the  testimony  of  witnesses,  to  the  church 
and  to  the  satisfaction  of  Its  Ind^tedness 
at  differeDt  times. 

These  contributions  were  received  by  tbe 
Green  people,  and  no  complete  account  had 
been  rendered. 

It  is  strange  that  Green,  In  addition  to 
these  collections,  became -a  creditor  of  his 
own  church  to  the  amount  which  he  claims. 
In  other  words.  It  is  not  explained  why  it  is 
that  Green,  the  pastor,  became  a  creditor  for 
so  large  an  amount  in  the  face  of  the  fact 
that  considerable  sums  were  collected  to 
ineet  all  of  tbe  Indebtedness  of  tbe  church.  ' 

The  inquiry  naturally  arose  among  the 
members.  What  has  become  of  tbe  contribu- 
tions of  the  members? 

We  may  as  well  state  here  that,  as  before 
meptloned.  Green  was  the  pastor,  bis  son  was  | 
the  secretary  toward  tbe  end  of  their  trou- 
bles, and  his  daughter  swore  that  she  was 
the  undersecretary. 

It  seems  that  they  received  the  money  in 
the  church.  It  devolved  upon  them  to  give 
an  account  of  what  had  become  of  this 
amount. 

It  also  appears  that  the  pastor,  Green,  and 
his  family  organized  a  private  corporation 
of  which  he  was  the  president.  They  were 
known  as  the  "Hopeful  Land  Company,  Lim- 
ited, of  New  Orleans." 

Tbe  charter  of  -this  corporation  Is  dated 
the  23d  day  of  the  month  of  November,  1899. 

What  was  the  business  of  this  corporation 
does  not  appear,  except  as  relates  to  this  one 
transaction.  That  was  the  wrltt«i  statement 
of  a  promise  by  it  to  sell  to  the  church  lot  14. 

There  was  no  title  In  this  property  In  tl» 
Hopeful  Laud  Company ;  none  the  less,  tliey 
bound  themselves  absolutely  to  sell  the  prop- 
erty to  the  church  on  monthly  installments  of 
96  eacb. 

In  another  agreement,  Green,  the  pastor, 
after  be  had  become  the  owner  by  dation  en 
palement,  figures  as  a  promising  vendor.  He 
also  bound  himself  to  sdl  the  same  pn^ierty 
to  the  church. 

In  other  words,  the  Hopeful  Land  Cchu-  i 
pany  was  to  be  the  vendor,  and  at  another 
time  Green,  the  pastor,  who  bad  no  more 
title  than  the  corporation  from  all  appear-  ! 
ances,  was  to  become  tbe  vendor.  i 

These  were  rather  loose  proceedings  on  the 
part  of  the  pastor  and  bis  corporation.  It 
tends  to  throw  discredit  on  their  claim  to  the 
lot  in  question.  Tbe  congregation  or  the 
board  of  deacons  do  not  seem  to  have  amount- 
ed to  anything;  It  was  all  Green's  work. 
They  were  a  willing  flock  in  bis  bands.  His 
will  always  prevailed.  He  did  as  be  pleased, 
and  tbe  proceedings  were  by  Green,  pastor, 
who  chose  to  use  the  name  of  others  for  tbe 
purpose  of  accomplishing  tbe  end  in  view, 
which  does  not  appear  to  have  been  mtlrely 
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derold  of  the  selfisb.  If  the  testlmonr  of  the 
witnesses  Is  to  be  believed. 

We  note  that,  in  one  of  the  minutes  at  an 
election  held  during  one  of  the  years  during 
which  he  was  the  pastor,  they  elected  him  for 
life;  made  him  Immovable  in  office.  In  sab* 
sequent  years  they,  none  the  less,  again  elect- 
ed him  pastor. 

There  is-posltlve  testimony  that  the  congre- 
gation paid  over  ¥400  on  account  of  the  pur- 
chase of  the  two  lots.  There  Is  no  testimony 
that  the  church  owed  any  such  amount  as 
that  whicii  appeared  In  the  dation  en  pale- 
ment 

We  have  concluded  that,  the  pastor  having 
transferred  lot  Mo.  14  to  his  eburch  for 
trbich  he  bad  not  paid,  bis  heirs  are  bound 
by  it,  and  that  it  was  not  transferred  back 
to  blm  by  the  church ;  that  the  illegally  made 
up  quorum  had  no  authority  In  the  premises. 

He  could  not  arbitrarily  bring  'on  the  ex- 
pulsion of  the  majority  of  the  congregation 
who  claimed  both  lots. 

As  to  lot  13:  There  is  no  written  evidence 
of  Its  transfer  to  the  church  by  the  pastor, 
who  bad  It  In  his  name.  The  title  after 
these  nuiny  years  must  remain  where  It  is. 
The  oral  testimony  admitted  Is  not  sufficient 
to  show  conveyance  of  title.  Besides,  the 
plea  In  estoppel  and  the  proceedings  In  other 
oases  Introduced  In  evidence,  in  which  the 
pastor  was  on  one  side  and  a  large  number 
nf  the  members  of  the  congr^ation  on  the 
other,  are  of  such  a  character  as  to  Justify 
08,  we  think,  In  declining  to  decree  that  the 
property  Is  in  the  church.  The  pleas  before 
mentioned  cure  whatever  defect  there  is  in 
the  title  to  defendant  to  lot  13.  Ten  years 
have  elapsed,  during  which  time  the  pastor 
and  his  family  were  in  possession  as  owners. 

These  pleas  have  not  the  effect  claimed  for 
them  as  relates  to  lot  14,  as  it  was  dedicated 
by  a.\\  concerned  to  religious  uses  over  10 
years  ago  under  title. 

This  case  is  sul  generis.  Under  the  facts 
and  circmnstancefl  It  conld  not  he  anything 
else. 

For  reasons  assigned,  and  the  law  and  the 
evidence  being  In  favor  of  plaintiff,  the  Judg- 
ment appealed  trom  Is  affirmed. 

(124  La.) 

No.  17.680. 
STATE  ex  pel.  THURMOND  v.  CITY  OF 
SHBEVEPORT. 
(Sapreme  Court  of  Louisiana.    June  14,  1909. 

Rehearing  Dented  June  SO.  1009.) 
1.  MUHXOIPAL  OOBPOBATIONS  ({  C2*)  —  DE- 

mfmo  DtmEB  ov  Oitzceb— Dklbqation  or 

POWEB. 

It  is  a  violation  of  a  city  charter,  con- 
fiding to  the  council  the  power  of  deSnin?  the 
dotiefl  of  the  auditor,  for  the  council  to  at- 
tempt to  delegate  this  power  to  the  mayor. 

lEd.  Kote.~For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  154;  Dec  Dig.  { 
G2.»J 


2.  MimiCIPiJ.    COBPOBATIOKS    (|  lS5*)—ItB-' 

uovAL  or  OmoEBS. 

The  provision  of  a  city  charter  authorizing 
the  council  to  remove  any  officer  or  employtf 
wljen  his  service  is  no  longer  necessary  to  the 
public  interest  cannot  apply  to  the  auditor, 
whose  office,  created  by  the  charter  with  cer- 
tain prescribed  duties,  some  of  which  are  es- 
sential to  the  operation  of  the  city  govem- 
meat,  and  which  mast  be  performed  by  him 
alone,  cannot  possibly  cease  to  be  necessary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  155.*] 

3.  Mandahus  (I  76*>— Salabies  or  OmoKBS 

— INTBBFEBENCB  Or  COUBT. 

The  court  may  Interpose  where  a  city  coun- 
cil, having  no  power  to  abolish  an  office  created 
by  the  charter,  or  to  remove  the  officer  except 
for  cause,  manifestly  attempts  to  do  this  in- 
directly, by  abuse  of  its  discretion  to  fix  the 
salary  of  the  officer,  fixing  it  so  low  that  no 
competent  person  will  accept  the  office. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §|  168-160;   Dec.  Dig.  g  76.*] 

4.  Mukicipai,  Cobpobations  (g  164*)— Sai.- 
abt  of  Officebb— Intebfebencb  of  Couwr. 

A  city  council  empowered,  in  the  exercise 
of  its  discretion,  to  fix  the  salary  of  the  city 
auditor  at  a  sum  not  exceeding  $1,500  per  year, 
having  reduced  it  from  $1,500  to  $300,  in  a 
mani^st  attempt  to  atiolish  the  office,  which  it 
could  not  do,  or  to  remove  the  officer,  which 
it  conld  not  do  In  the  absence  of  cause,  will 
be  ordered  to  restore  it  to  not  less  than 
$900 ;  the  evidence  showing  that  to  be  the  low- 
est reasonable  salary  foQ  the  office,  and  any 
amount  above  that  being  a  matter  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  164.*] 

NichollB  and  Monroe,  JJ.,  dissenting. 

Appeal  from  First  Judicial  DiBtrlct  Court, 
Parish  of  Caddo;  Thofiias  Fletcher  Bell, 
Judge. 

Mandamus,  on  the  relation  of  T.  H.  Thur- 
mond, against  the  City  of  Shreveport.  From 
the  Judgment,  defendant  appeals.  Modified. 

Lewell  C.  Butler,  City  Atty.,  and  Pngh. 
Tbigpen  &  Herold,  for  appelhint  Hall  ft' 
Jack,  for  app^lee. 

PR0T08TT,  J.  The  relator  alleges  that 
the  city  council,  desiring  to  remove  him  wltb- 
out  cause  from  the  office  of  city  aoditor,  first 
passed  an  ordinance  expressly  so  providing, 
and  then,  on  discovering  that  it  had  no  right 
to  do  so,  recalled  the  ordinance,  and  Imme- 
diately proceeded  to  do  by  indirection  what 
it  conld  not  do  directly,  namely,  to  psw  an- 
other ordinance  making  the  office  nndeslraUe 
to  any  one  competent  to  fill  it,  thereby  prac- 
tically abolishing  It  This  it  did  by  reducing  . 
the  salary  of  the  office  from  yi,fiOO  to  $900  a 
year,  and  delegated  to  the  mayor  the  power 
to  designate  what  hours  the  city  auditor 
should  keep  at  the  city  hall.  Relator  asks 
for  a  mandamus  to  the  mayor  and  members 
of  the  council  directing  them  to  restore  the 
salary  to  $1,500  a  year. 

Six  out  of  fifteen  councilmen,  being  the 
minority  members  of  the  council,  filed  an- 
swers in  this  suit  averring  that  in  their 
opinion  the  salary  of  the  relator  ought  to  be 
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91.200  a  rear.  The  aavea  majority  members 
and  the  major  filed  an  exception  of  no  cause 
of  action;  and,  on  Its  being  overruled,  filed 
an  answer.  In  this  answer  the  conncilmen 
a)l^  that  they  fixed  the  salary  of  the  re- 
lator In  the  exercise  of  the  discretion  vested 
In  them  by  the  city  charter,  and  that  the 
court  Is  without  Jurisdiction  to  control  that 
discretion;  that  they  acted  in  good  faith.  In 
the  public  Interest;  that  the  relator  contin- 
ued to  discharge  the  functions  of  the  office 
after  this  reduction  had  been  made,  and  Is 
therefore  estopped  from  contesting;  that  a 
competent  person  can  be  secured  for  the  po- 
sition at  this  reduced  salary;  that  the  rela- 
tor "is  grossly  Incompetent,  disrespectful, 
officious,  and  meddlesome,"  and  has  n^lect- 
ed  his  public  duties  at  varloas  times;  that 
he  la  particularly  Incompet^t,  In  that  he  Is 
not  a  stenographer;  Uiat  be  has  been  guilty 
on  many  occasions,  while  In  the  discharge  of 
bis  duties,  of  Insnbordinatlon,  particularly 
in  his  published  Interviews  regarding  the 
city  administration;  that  be  Is  offldous,  pais 
ticnlarly  in  bis  personal  conduct  and  demean- 
or, at  all  times  while  In  the  discbarge  of 
bis  duties;  that: 

"He  has  not  kept  the  hours  at  the  city  hall 
as  designated  by  the  mayor,  bat  has  left  his 
post  of  duty  when  needed  <ai  several  occasions, 
and  when  expressly  lostrocted  by  the  mayor 
to  remain. 

"Third.  That  he  is  gnil^  of  misconduct  In 
office,  particularly  in  seeking  to  compel  said 
mayor  and  council  to  pay  him  a  higher  salary 
than  the  services  incid^t  to  the  office  will 
justify  or  the  admlnlstratlou  of  the  city's  af- 
fairs make  necessary,  and  is  prosecntlDg  suits 
aealnst  the  city  and  its  boara  of  trustees  in 
bis  official  capacity,  In  which  he  makes  under 
his  oath  false  and  untrue  charges  against  the 
council  and  its  members;  that  he  has  been 
guilty  of  malfeasance  in  office,  particularly  in 
Mis:  that,  while  acting  as  secretary  to  the 
council,  he  wrongfully  and  illegally  embodied 
into  the  minutes  of  a  meeting  held  by  said  coun- 
cil, on  the  day  of  1909,  a  certain 

protest  filed  by  himself,  and  which  was  no  part 
of  the  records,  proceedings,  or  actions  of  the 
council,  and  canned  same  to  be  published  in  the 
official  journal  of  the  city  as  a  part  of  its 
minutes,  and  had  the  city  charged  with  the 
expense  of  Its  pablEcation. 

"Fourth.  That  the  services  of  the  city  au- 
ditor ate  oo  longer  worth  exceeding  (800  per 
jmar;  tbat  said  sum  is  commensurate  with  the 
nature  and  cbaracter  of  the  services  to  be  per- 
formed; that  the  council,  in  the  exercise  of 
its  discretion,  has  fixed  the  salary  at  $800 
per  year;  that  the  office  of  city  auditor  was 
created  when  the  city  was  doing  extensive  pav- 
ing, grading,  and  improving  work,  which  un- 
usual and  extraordina'T  work  made  creation  of 
the  office  imperative,  bat  that  said  work  lias 
been  completed,  and  the  duties  now  devolving 
on  said  auditor  an  quite  insignificant  and  un- 
important, and  do  not  justify  a  salary  exceed- 
ing said  sum." 

The  charter  of  the  city  of  Shreveport  (Act 
No.  158,  p.  308,  of  1898,  i  22)  creates  the  of- 
fice of  city  auditor,  makes  the  officer  eligible 
by  the  city  council,  and  provides  that  be 
shall  bold  his  office  until  the  expiration  of 
ihe  term  of  oSice  of  the  members  of  the 
council  by  whom  he  was  elected.  The  char- 
ter authorizes  the  council  to  remove  hj  a 


majority  vote  any  officer  or  raoployfl  "for  in- 
competency, neglect  of  duty,  malfeasance  in 
office  or  when  the  service  of  such  (Acer  or 
employe  be  no  longer  necessary  to  the  public 
Interest.**  It  deflaes  the  duties  of  the  dty 
auditor,  and  ^orldea  for  Us  compensation, 
as  follows: 

"The  city  auditor  shall  be  ex  <^cIo  secretary 
of  the  council,  keep  a  record  of  all  proceed- 
ings, attest  all  ordinances,  receive  and  file  all 
papers  belonging  to  the  council,  and  shall  pre- 
pare two  copies  of  the  assessment  roll  and  file 
one  with  the  clerk  of  the  court  of  the  parish 
of  Caddo,  and  the  other  in  the  office  of  the  city 
comptroller,  and  the  said  council  shall  fully 
define  the  duties  of  the  auditor,  and  may  Im- 
pose opoon  him  any  duties  herein  defined  as 
those  of  the  comptroller,  wxeept  those  of  ool- 
lecHon  of  tans  and  UeensML  and  shall  fix  his 
salary  not  to  exceed  $1,200  per  annum,  and 
shall  give  bond  In  a  sun  to  oe  fixed  by  the 
counciL*' 

By  Act  No.  192,  p.  344.  of  1906.  tbla  was 
amended  so  as  to  increase  to  $1,000  Uia  max- 
imum amount  at  which  the  council  may  fix 
the  auditor's  salary. 

The  council  fixed  the  auditor's  salary  at 
this  maximum  amount  of  $1,600;  imposed 
upon  blm  the  dntlea  of  auditliv  the  books  of 
the  comptroller  and  other  officers,  and  of  act- 
ing as  secretary  of  the  mayor  and  of  the 
several  committer  of  the  coonclL  This  waa 
the  situation  when  the  relator,  Tliurmond. 
waa  elected  to  the  office  of  city  auditor  as  bis 
own  successor,  in  November,  1908,  at  the  go- 
ing Into  office  of  the  presoit  city  oouncll. 

On  December  15,  1908,  an  ordinance  was 
introduced  In  the  council  reading: 

"That  the  services  of  the  present  incumbent 
of  the  office  of  city  auditor  be  and  the  same 
la  hereby  declared  no  longer  necessary  In  the 

Eublic  interest,  and  that  T.  H.  Thurmond,  Esq., 
e  and  he  is  hereby  removed  therefrosa. 
"That  the  nuyor  be  and  he  is  hereby  aotbor- 
ised  and  empowered  to  employ  a  secretary  who 
shall  be  a  stenographer  aod  whose  duties  shall 
be  to  assiflt  the  comptroller,  and  who.  shall 
also  be  secretary  to  the  mayor  and  such  other 
officers  as  may  be  prescribed  from  time  to  time 
by  the  mayor  or  council,  and  whose  compensa- 
tion shall  be  the  sum  of  nine  hundred  ($80t9 
dollars  per  annum,  payable  m<mthly.'* 

On  motion,  this  ordinance  went  over  to  the 
meeting  of  January  12,  1009.  It  was  then 
voted  on,  but  failed  to  secure  tho  requisite 
number  of  votes.  Thurmond  filed  a  protest, 
denying  the  r^ht  of  the  council  to  remove 
him.  The  ordinance  came  up  again  at  the 
meeting  of  January  19,  1909,  and  was  then 
adopted,  by  a  vote  of  eight  to  five,  the  coun- 
dl  being  composed  of  15.  At  the  meeting  of 
February  4,  1009,  the  "action  of  removlns 
the  city  auditor  was  reconsidered,"  and  the 
relator  was  "reinstated.**  At  the  meeting  of 
February  9,  1900,  the  following  resolution 
was  adopted  by  the  council  by  a  vote  of 
eight  to  six,  two  of  the  members  being  ab- 
sent, to  wit: 

"Defining  the  duties  of  the  dtj  auditor,  and 

fixing  comnensatioo. 

"Be  it  resolved  by  the  city  council  of  Shreve- 
port, in  legal  and  regular  session  convened,  tliat 
the  city  auditor  be  ex-officto  secretary  to  the 
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cooncil,  the  mayor  and  all -committees,  and  shall 
perfona  all  duties  defined  hj  the  city  charter 
as  iocambeDt  on  him.  and  sbaU  have  such  hours 
at  the  city  hail  as  the  mayor  may  designate. 

"Be  it  farther  resolred,  etc.,  that  the  salary 
of  said  auditor  shall  t>e  the  sum  of  three  hun- 
dred dollars  per  year,  payable  moothly." 

At  the  meeting  of  April  16, 1909,  the  finance 
committee  reported  the  following  to  the  coun- 
cil, and  recommended  its  adoption: 

"Annaal  Salaries  of  City  Offidala  and 

Employ^. 

"Mayor.  ¥2,000.  Comptroller,  |1,800.  Au- 
ditor Secretary,  ^00.  City  Attorney.  f2.000. 
City  Physician,  MOO.  Extra  for  attending  pest 
house.  $400.  Street  CommiBSioner,  $1,500. 
Asst.  Street  Commissioner,  $1,000.  Plumbing 
Inspector,  $960.  Sexton,  $900.  Pound  Keeper, 
$900.  City,  $1,200.  2  Helpers,  $14100.  Build- 
ing Inspector,  $300.  City  Hall  Janitor,  $480. 
Helper.  $260. 

"Total,  $18.440.00.'' 

Tbe  majority  coDndlmen  made  no  attempt 
whatever  to  snbstantiate  tbe  defenses  baaed 
npon  their  having  had  cause  for  removing  tbe 
relator. 

For  explaining  the  great  reduction  in  the 
salary  of  the  relator,  they  showed  that  there 
had  been  a  great  reduction  In  tbe  income  of 
the  city  cansed  by  the  adoption  of  probibi- 
tiov.  which  cut  off  the  revenne  theretofore  de- 
rived from  the  saloon  licenses,  and  that  no 
works  of  public  improvement  were  going  on 
for  the  moment,  so  that  the  work  of  the  au- 
ditor's office  had  greatly  fallen  off;  and  that 
tbe  relator  was  not  a  stenographer,  and  It 
was  necessary  to  hire  a  stenographer  to  do 
mncb  of  the  work  which  properly  fell  to  blm. 

As  a  matter  of  fact;  tbe  evidence  shows  bat 
a  very  Insignlflcant  cut  In  tbe  salaries  of  of- 
ficers. The  salaries  of  the  mayor,  chief  of 
police,  and  chief  of  fire  department  were  not 
reduced.  In  fact  the  evidence  does  not  show 
any  reduction  in  salaries,  except  in  that  of 
the  comptroller,  which  was  reduced  $50  a 
month,  he  now  getting  $1,800  a  year.  The 
city  attorney  stated  at  tbe  bar.  in  tbe  course 
of  the  argument,  that  bis  salary  had  been  cut 
from  $1,500  to  $1,200.  The  street  commis- 
sioner's  salary  was  raised  from  $1,000  to  $1,- 
SOO,  but  additional  duties  were  placed  upon 
him.  There  bad  theretofore  been  two  assist- 
ant street  commissioners  at  $100  (?)  apiece. 
One  of  them  was  dispensed  with,  and  the 
salary  of  the  other  raised  from  $100  (?)  to 
$1,000.  We  Imagine  this  $100,  must  be  a 
^pographlcal  error.  The  other  officers  are 
the  city  physician,  plambing  inspector,  sex- 
ton, pound  keeper  and  two  helpers,  buiiofng 
ln^>ector,  city  hall  Janitor  and  helper.  The 
evidence  does  not  show  whether  their  salaries 
were  reduced. 

The  evidence  shows  that  the  relator  is  a 
good  bookkeeper  and  highly  competent.  The 
minority  eonncllmen,  and  several  ex-mayors 
and  other  «  city  officials,  testified  that  a 
reasonable  salary  for  the  work  which  the 
diarter  and  tbe  ordinances  impose  upon  the 
auditor  would  be  not  less  than  $76  a  month ; 
that  the  ular7  of  |25  is  ridiculous,  and  that 


no  competent  person  could  be  procured  to  ac- 
cept the  office  at  that  price.  Not  one  of  thie 
defendants  testified ;  and  they  called  but  one 
witness,  the  comptroller,  who  thought  that 
a  salary  of  $900  would  be  reasonable,  and 
agreed  with  the  witnesses  for  relator  that 
the  amount  of  $25  was  ridiculous,  and  could 
not  be  viewed  in  any  other  light  than  as  a 
"notice  to  quit." 

Upon  the  foregoing  facts,  there  can  be  no 
difference  of  opinion  but  that  the  majority  of 
the  city  council  have  sought  to  remove  the 
relator  from  office  by  starving  him  out,  and 
placing  him  under  the  beck  and  call  of  tbe 
mayor.  The  charter  confides  to  the  council 
itself  the  power  of  defining  tbe  duties  of  the 
auditor ;  the  attempt  to  delegate  this  power 
to  the  mayor  is  in  WuHt  a  violation  of  the 
charter. 

Tbe  learned  city  attorney  and  the  other 
learned  counsel  appearing  for  the  dty  take 
the  position  that  the  discretion  which  tbe 
city  charter  confides  to  the  council  of  fixing 
the  salary  of  tbe  city  auditor  cannot  be  con- 
trolled by  the  courts.  And  we  infer  that  tbe 
defoise  of  the  case  was  conducted  on  that 
theory  in  tbe  lower  court,  since  the  majority 
councllmen  were  not  put  on  the  stand  to  tes- 
tify regarding  what  had  been  their  real  ob- 
ject in  thus  cutting  off  tbe  city  auditor  to 
a  salary  manifestly  inadequate. 

Before  entering  npon  tbe  discussion  of  the 
case,  we  deem  It  well  to  say  that,  the  city 
auditor  being  an  officer  created  by  the  char- 
ter, with  certain  specific  duties  prescribed 
by  the  charter,  and  which  must  be  performed 
by  him  and  can  be  performed  by  no  one  else, 
the  office  is  not  one  of  those  which  the  coun- 
cil is  authorized  by  the  charter  to  dispense 
with  whenever  no  longer  necessary,  and  that 
defendants  do  not  pretend  that  it  is.  The 
office  cannot  possibly  cease  to  be  necessary, 
since  several  of  the  functions  attadied  to  It 
by  the  charter  are  essential  to  the  operation 
of  tbe  city  government 

In  support  of  the  contention  that  the  courts 
are  powerless  to  Interfere  with  the  discretion 
confided  by  the  charter  to  the  city  council, 
tbe  learned  counsel  for  defendants  refer  to 
no  authority,  except  the  recent  decision  of 
this  court  in  tbe  cose  of  Gentry  v.  Village 
of  Dodson.  49  South.  685.  But  what  tbe  court 
held  in  that  case  was  that,  ''under  tbe  clr- 
CTjmstances  disclosed  by  the  record"  In  that 
particular  case,  the  court  could  not  Inter- 
fere; and  the  circumstances  of  tbe  case 
are  stated  by  the  court  as  follows: 

"The  village  of  Dobeon  contahis  about  1,000 
inhabitants.  Its  revenues  during  the  year  1906 
frpm  all  sources  (including  fines,  $41(A  ag- 
gregated $1,711.73:  of  which  amount  $1,4M 
was  paid  out  in  salaries  of  the  officers,  leaving 
only  $274.73  for  the  improvements  of  the  streets 
and  pavement  and  all  the  other  muDlcipa] 
expenses.  Of  the  amount  paid  out  in  salaries, 
the  mayor  (T.  G.  Payne)  received  $240,  and 
the  marshal  (R.  R.  Gentry)  received  $1,000, 
making  $1,240,  much  more  than  half  the  total 
amount  collected.  Among  the  voters  Uwie 
seems  to  have  been  some  dissatlsfactlcHi  flowing 
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out  of  this  condition  of  affairs,  aa  tbe  cam-' 
palgD  in  1907  waa  coodacted  apon  a  platform 
of  more  economic  adminiatratioa  of  public  af- 
fairs, and  the  party  advocating  the  economy 
elected  their  ticket,  at  least  tbe  aldermen  and 
marshal. 

"After  tbe  installation  of  tbis  new  board  of 
aldermen,  true  to  their  platform,*  they  mate- 
rially reduced  the  aaiaries  of  the  village  officers. 
Tbe  salaries  of  the  aldermen  were  abolished 
altogether,  each  alderman  agreeing  to  serve 
without  pay.  The  salary  of  tbe  mavor  was 
reduced  from  $240  to  $70;  that  of  the  clerk 
from  $40  to  |25-  that  of  the  attorney  reduced 
from  $100-  to  $35;  and  the  salary  of  the 
marsbal  was  reduced  from  a  cuaranteed  salary 
of  $03  per  month  (in  reality  above  $1,000}  to  a 
salary  of  $15  per  month.  This  they  supposed 
would  leave  tbem  about  $600  for  tbe  improve- 
ments of  the  streets,  instead  of  a  small  amount 
(say  about  $274.75)  formerly  left  for  both 
streets  and  other  miscellaneous  expenses  out- 
side ot  aalariea. 

"Mr.  Campbell,  the  newly  elected  marshal, 
after  the  salary  of  tbe  office  bad  been  reduced 
to  $15  per  month,  and  after  serving  several 
weeks  under  this  salary,  became  dissatisfied, 
and,  pursuing  the  only  course  open  to  him,  re- 
signed. 

"Tbe  Governor,  on  the  17th  day  of  October, 
1907,  appointed  the  plaintiff.  R.  K  Gentry, 
marBbal,  to  fill  the  place  made  vacant  by  the 
resignation  of  Campbell,  the  salary  to  which 
office  had  been  nreviousiy  fixed  at  $15  per ' 
month :  but  in  uie  meantime,  and  before  he 
took  the  oath  and  gave  bond  as  marshal,  that 
office  had  been  divorced  from  the  offices  of 
street  commissioner,  tax  collector,  and  tax  as- ' 
sesBor,  and  the  salanr  fixed  at  $1  per  month,  $1 
for  each  arrest,  and  10  pet  cent,  of  all  fines 
collected.** 

Very  far  from  being  committed  to  tbe  doc- 
trine that  tbe  courts  are  powerless  to  inter- 
fere In  cases  of  abuse  of  discretionary  pow- 
er by  municipal  councils  and  police  Juries, 
this  court,  after  tbe  most  mature  considera- 
tion, has  deliberately  committed  Itself  to  the 
very  opposite  view.  Evans  v.  Police  Jury, 
114  La.  767,  38  South.  655  ;  Davis  v.  PoUce 
Jury,  120  La.  163,  45  South.  47;  Denis  v. 
Shakespeare,  4S  La.  Ann.  93,  8  Soutb.  893. 

No  doubt,  the  power  wbicb  creates  may 
destroy.  Where  the  Legislature,  or  a  munic- 
ipal council,  has  created  an  olBce,  it  may  de- 
stroy IL  Where  either  has  tbe  discretionary 
power  of  removal,  It  may  exercise  it  with- 
out let  or  hindrance.  Tbe  acceptance  of  an 
office  does  not  create  a  contract  between  the 
officer  and  the  political  body  under  which  tbe 
office  is  held.  An  officer  has  no  proprietary 
interest  in  the  office,  but  be  holds  it  simply 
in,  and  subject  to,  the  public  interest.  On  all 
these  points  an  abundance  of  decisions  may 
be  found  all  upholding  the  right  to  remove 
tbe  officer,  or  to  reduce  or  abolish  altogether 
bis  salary.  But  where  the  Constitution  cre- 
ates an  office,  the  Legislature  cannot  abolish 
or  nullify  it,  either  by  direct  or  Indirect 
means ;  and,  where  tbe  Legislature  creates 
an  office,  a  city  council  cannot  abolish  or  nul- 
lify It,  either  by  direct  or  indirect  means. 
And,  if  either  the  Legislature  or  a  city  coun- 
cil sought  to  do  by  Indirection  what  it  thus 
could  not  validly  do  directly,  tbe  duty  of 
tbe  courts  to  Interfere  would  t>e  perfectly 
plain.  Id  the  case  of  the  L^lslature.  Its  at- 


tempt to  orerrlde  -tbe  Constltiitlon  by  in- 
direction would  be  held  to  oe  onoonstitutlou- 
al;  and  In  the  case  of  a  mnnlciinl  council 
mandamus  would  He.  Code  Prac.  art  829; 
Denis  T.  Mayor,  43  La.  Ann.  93,  8  South.  892. 
For  Instance,  the  oflBces  of  sheriff,  clerk  of 
court,  etc.,  are  created  the  Cmstltution, 
and  the  fixing  of  the  fef s  of  these  officers  is 
left  to  tbe  discretion  of  tbe  Legislature. 
Would  an^  one  say  that  the  Legislature  could 
Indirectly  abolish  these  offices,  or  remove 
these  officers,  assigning  their  duties  to 
other  officers,  or  by  so  reducing  the  fees  of 
tbe  office  that  no  one  would  undertake  to  per- 
form the  duties?  It  stands  to  reason  thaf  a 
municipal  council  cannot  abolish  or  nullify 
an  office  oreated  by  the  Legislature,  and  can- 
not, directly  or  Indirectly,  remove  without 
cause  an  officer  whom  it  Is  authorized  to  re- 
move for  cause.  If,  Instead  of  merely  re- 
ducing the  salary,  tbe  council  abolished  it 
altogether,  no  one  but  would  say  that  such 
action  was  Illegal  and  could  be  rectified  by 
the  courts.  It  would  t>e  a  palpable  tUan- 
gard  of  the  charter,  and  a  violation  of  tbe 
duty  which  the  charter  imposed  upon  tlie 
council  to  fix  the  salary.  But  what  practical 
difference  Is  there  between  such  a  case  and 
one  like  the  present,  where,  as  shown  by  tbe 
evidence,  the  salary  is  fixed  so  low  tliat  no 
competent  person  would  accept  the  office; 
where  the  ostensible  fixing  of  the  salary  la  a 
mere  mask  for  almllshlng  the  office  or  remov- 
ing the  officer?  Is  tbe  Illegality  of  the  action 
of  the  council  to  escape  the  vision  of  the 
courts  simply  because  It  Is  maslced?  Are  the. 
courts  to  be  circumvented  a  plain  subter- 
fuge? 

VjHm  that  point,  the  dedsions  in  other  Ju- 
risdictions, BO  far  as  we  have  beea  able  to 
find,  are  all  one  way.  Thus: 

In  Reld  V.  Smonlter,  128  Pa.  S24,  18  Atl. 
446,  5  £*.  B.  A.  BIT,  the  Supreme  Court  of 
Pennsylvania  said: 

"It  will  not  be  seriously  contended  that  the 
-Legislature  had  any  i)ower  to  pass  upon  the 
necessity  for  the  appointment,  for  this  discre- 
tion is  expressly  committed  to  tbe  clerk,  who  is 
to  act  with  tbe  consent  and  approval  of  the 
court.  Mor  will  it  be  pretended  that  the  assist- 
ant clerk  might  be  removed  from  his  office  by  a 
simple  act  of  tbe  Legislature.  There  was  no 
power  competent  to  remove  him  save  the  tribu- 
nal which  conferred  the  appointment. 

"If  the  Legislature  may  repeal  the  act  ad- 
justing tbe  salary  without  making  any  further 
or  other  provision  in  that  behalf,  it  may  prac- 
tically abolish  the  office.  If  the  assistant  clerk 
may  thas  be  deprived  of  the  Office,  the  cledc  of 
court  and  judge  are  both  liable  to  tbe  same 
fate,  and  in  this  way  that  might  be  done  by  in- 
direction which  could  not  be  done  directly.  It 
is  true  that  tbe  salary  is  a  matter  which,  by  the 
Constitution,  is  submitted  to  the  discretion  of 
the  Legislature.  In  tbe  exercise  of  that  discre- 
tion, by  the  act  of  1874  (P.  L.  206),  the  salary 
was  fixed  at  $1,500.  and  tbla  rule  of  compen- 
sation  will  continoe  until  by  some  other  stat- 
ute it  is  changed.  The  salary  first  fixed  may 
periiaps  be  increased  or  diminished,  subject  to 
the  restriction  of  tbe  thirteenth  section  of  tbe 
third  article  of  the  Constitution,  as  the  Legis- 
lature should  from  time  to  time  see  fit  to  pro- 
vide; but  to  repeal  tbe  provision  for  a  aaltry 
altogether  la  to  remove  a  clerk  from  his  office.  * 
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In  Wblte  T.  Worth,  126  N.  C.  570.  30  S.  E. 
132.  the  Sopreme  Court  of  North  Carolina 
said: 

"The  Legislature  may  abolish  a  legislative 
office,  and  thU  is  the  end  of  it.  Hoke  v.  Hen- 
derwrn,  15  N.  C.  1,  23  Am.  Dec.  077.  Whea 
the  office  is  abolished,  this  ends  the  term  of  the 
officer  holding  it.  as  there  can  be  no  officer  with- 
out an  office,  and,  of  course,  do  salair  without 
sa  officer.  Tbe  Legislature  may  reduce  the 
salary  of  an  existing  legislative  office,  if  this  is 
done  for  tbe  benefit  of  the  public,  and  not  for 
tbe  purpose  of  injuring  the  incumbent  or  to 
starre  him  out.  But,  if  it  clearly  appears  that 
it  was  done  for  that  purpose,  it  would  be  void. 
State  V.  Gale,  77  N.  C.  283 ;  Holce  v.  Hender- 
son, aupra.  In  cases  where  only  a  i>art  of  tbe 
M!lai7  is  taken  from  the  officer,  it  would  have 
to  appear  from  the  legislation  itself  that  the 
object  was  uolawful,  or  the  courts  would  not 
interfere.  Hoke  t.  Henderson,  supra.  But  if 
tbe  Legislature  should  undertake  to  deprive 
tbe  officer  of  the  whole  of  his  salary,  while  bia 
office  still  continued,  the  intent  would  so  plain- 
W  sDpear  that  the  act  would  be  declared  void. 
Hoke  Henderson,  supra;  Gotten  t.  EIHb,  52 
-N.  U.  54o." 

In  People  v.  Burby,  17  App.  Dtv.  1G5,  45  N. 
Y.  Bupp.  847,  It  was  held  that  (quoting  syl- 
labus) : 

"The  Legislature  had  no  power  to  deprive  a 
coDstitatlooai  officer  of  his  fees  by  relieving 
him  of  tbe  duties  of  his  office^  and  providing 
that,  if  he  exercises  such  duties,  he  shall  be 
entitled  to  no  compensation." 

In  this  aame  case  tbe  court  quoted  approT- 
lngl7  tbe  decMon  of  the  Snpreme  Court  of 
PeD087Wai>la<  supra,  in  Reld  v.  Smoulter,  as 
follows: 

"It  has  been  held  that  merely  depriving  an 
officer  of  his  fees  was  equivalent  to  depriving 
him  of  bis  office,  and  was  nnconstitational." 

In  Bunting  t.  Gales,  77  N.  C.  285,  tbe  court 
said: 

"Neither  can  the  Legislature  take  away  the 
entire  salary  of  an  o$cer" — citing  Gotten  v.  El- 
lis, 52  N.  C.  645. 

In  Wesch  t.  Common  Council,  107  Mich. 
149,  64  N.  W.  1051,  which  is  the  dedslon  ap- 
parently opp<»ed  to  tbe  foregoing  decisions, 
tbe  court  said: 

"The  petition  does  not  aver  that  tbe  duties 
of  tbe  officer  continue  as  they  were  prior  to  tbe 
petitioner's  apiMrintment,  and  does  not  state 
what  portion  of  relator's  time  has  been  taken  up 
wiUi  the  performance  of  the  duties  of  tbe  office, 
nor  does  It  allege  that  tbe  action  of  tbe  couucil 
was  factions.  Bad  faith  or  improper  motive 
cannot  be  inferred  from  the  facts  stated,  or  pre- 
somed  in  the  absence  of  statements  upon  which 
an  inference  can  be  predicated;  and  we  must 
therefore  assume  that  good  reasons  existed  for 
tbe  reduction  of  the  compensation  'from  the 
former  figure,  and  the  payment  of  a  mere  nom- 
inal salary.  When  tbe  petitioner  was  appoint- 
ed, be  knew  that  the  salary  of  the  office  had 
not  been  fixed  for  the  term  for  wbidi  he  was 
appointed.  Bis  appointment  and  acceptance 
was  subject,  not  only  to  the  right  of  the  coon- 
ciU  bat  to  its  doty  as  well,  to  fix  the  salary. 
Foumier  v.  West  Bay  City,  84  Mich.  463,  45 
N.  W.  227." 

That  case  la  clearly  and  plainly  dUTwoitl- 
ated  from  tbe  instant  ease  on  Its  focts.  Tbe 
allegatiras  which  are  said  not  to  have  beea 
msde  in  tbat  case  are  distinctly  made  in  tbe 


instant  case,  and.  what  is  more,  are  proved*. 

Tbe  case  of  Board,  etc.,  r.  Westbrook.  64 
Miss.  312,  1  Soutn.  352.  decided  by  tbe  Su- 
preme Court  of  Mississippi.  Is  identical  with 
the  one  at  bar  in  all  essential  particulars. 
The  syllabus  of  tbe  case  reads  as  follows: 

"The  board  of  supervisors  of  a  county,  wish* 
lag  to  abolish  tbe  office  of  chief  health  officer 
of  the  county,  and  not  having  the  power  to  do 
so  directly,  sought  to  accomplish  that  result 
by  reducing  the  salary  of  tbe  officer  to  a  mere 
nominal  sam~$l  per  month.  Held,  although 
Rev.  Code  Miss.  laSi),  8  790,  imposes  npen  tbe 
board  of  the  supervisors  the  duty  of  bxing  the 
salary  of  the  chief  health  officer  of  their  couq- 
t^,  yet  the  laws  for  tbe  protection  of  tbe  pub- 
lic health,  being  of  general  application,  cannot 
be  nullified  in  any  county  by  the  board  fixing 
the  salary  at  a  rate  so  low  that  no  competent 
pbysldau' will  accept  the  office." 

See,  to  tbe  same  effect,  Morris  t.  Glover, 
121  Ga.  751,  49  S.  E.  786,  where  the  Supreme 
Court  of  Georgia  said: 

"Can  tbe  Legislature  by  indirection  accom- 
plish what  it  is  restricted  from  doiag  by  tbe  or- 
ganic law  of  the  land?  Among  the  incideuts 
of  public  office  are  the  discharge  of  its  duties 
and  the  enjoynieat  of  its  emoluments  by  the  in- 
dividual entitled  to  the  office.  *  •  *  The 
duties  and  emoluments  are  of  the  substance  of 
tbe  office ;  its  name  but  the  semblance.  •  •  * 
An  office  created  by  statute,  but  not  defined  in 
or  recognized  by  tbe  Constitution,  may  be  abro- 
gated by  statute.  But  where  an  office  is  created 
or  guarded  by  express  constitationat  proyialon, 
its  scope  cannot  be  enlarged  or  lessened  by  stat- 
ute, nor  can  tbe  office  be  filled  In  any  other  man- 
ner than  that  prescribed  by  tbe  Constitution. 
*  *  *  It  has  been  held  that  tbe  taking  awav 
of  tbe  salary  amounts  to  the  abolition  of  the  of- 
fice. Reid  V.  Smoulter,  128  Pa.  324,  IS  AtL 
445,  6  L.  R.  A.  517." 

For  a  long  list  of  dedslomi  on  Hie  flame 
point,  see  2S  A.  ft  B.  E.  40S,  Ini  snpport  of  tbe 
text: 

"Where  tbe  term  of  office  Is  fixed  by  tbe  Con* 
stitutlon,  tbe  L^islature  cannot  extend  or 
abridge  the  term  so  fixed,  either  directly  or  In- 
direcfly." 

See,  also,  29  Cyc.  1396. 
See,  also,  cases  cited  at  page  421  of  23  A. 
A  E.  E.  In  support  of  text : 

"Though  the  tenure  and  compensation  are  fix- 
ed by  statute,  the  Legislature  cannot  abolinh  an 
office  of  constitutional  origin  by  a  colorable  re- 
duction of  the  compenaation  or  by  taking  it 
away  altogether." 

Changlog  •'Constitutioa"  for  "statute,"  and 
"city  council"  for  "Legislature,"  and  the  text 
here  quoted  covers  the  present  case  exactly. 

It  goes  without  saj'Ing  that  In  all  such 
cases  the  court  could  Interfere  only  where 
upon  tbe  facts  it  was  perfectly  plain  that 
tbe  reduction  of  tbe  salary  was  resorted  to 
merely  as  an  indirect  or  colorable  means  of 
abolishing  tbe  office  or  of  removing  tbe  in- 
cumbent. Of  course^  in  sucb  cases  every 
Inteudment  would  bare  to  go  In  favor  of  the 
action  complained  of.  For  Instance,  in  tbe 
case  ct  Gentry  t.  Village  of  Dobson,  supra, 
this  court  refused  to  interfere,  although  tbe 
circumstances  gave  rise  to  a  very  strong 
suspicion  tbat  tbe  sole  motive  was  to  get 
rid  of  the  <fflcer.    In  order  that  tbe  court ' 
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aboatd  bave  gronndfl  for  Interferlnf,  the 
evidence  would  hAve  to  sbow  as  a  matter  of 
fact  that  tlie  action  complained  of  waa  pare> 
ly  and  aluQily  an  attonpt  to  do  hj  Indirec- 
tion what  conM  not  be  done  directly ;  an  at- 
tempt on  the  part  of  the  municipal  council 
to  OTOrride  or  nullify  the  cliarter.  In  the 
present  Instance,  denial  la  made  In  the  plead- 
ing and  In  the  argument  of  counsel  that  such 
was  the  Intention,  or  that  such  would  be  the 
effect  or  operation  of  the  action  complained 
of;  but 'on  the  evidence,  no  attempt,  or,  if 
any,  none  but  the  feeblest  and  most  perfunc- 
tory, has  been  made  to  disguise  the  plain  fact 
that  each  was  the  intention  and  such  would 
be  the  result  This  court  cannot  base  its 
Jni^ment  upon  a  denial  In  the  pleading,  or 
upon  a  denial  in  the  ai^ument  of  counsel, 
but  must  base  it  upon  the  evidence.  The 
evidence  shows  that  the  lowest  reasonable 
salary  for  the  office  of  city  auditor,  as  the 
duties  of  that  officer  are  at  present  fixed  by 
statute  and  by  ordinance,  would  be  $75  a 
m(mth.  The  court  will  not  fix  the  salary, 
but  will  make  the  mandamus  peremptory  to 
the  extent  of  ordering  that  It  be  fixed  at  not 
less  than  the  amount  of  $75  as  long  aa  the 
duties  of  the  offlcw  shall  remain  aa  at  pres- 
ent fixed. 

The  upper  limit  of  $1,200,  afterwards  rais- 
ed to  $1,500  by  the  Legislature,  affords  some 
indication  of  what  the  salary  of  this  of- 
ficer should  approximately  be. 

Gnie  judgment  appealed  from  is  modified 
BO  aa  to  read:  It  Is  ordered,  adjudged,  and 
decreed  that  the  writ  of  man^lamns  herein 
Issued  to  the  dty  of  Shrev^rt  and  the  trus- 
tees, memb^  of  the  city  council,  be  and  the 
same  Is  herein  made  peremptory  to  the  ex- 
tent of  ordering  the  said  council  and  the  in- 
dividual members  thereof  to  meet  without 
delay  and  fix  the  salary  of  the  city  auditor 
of  said  city  at  not  less  than  $7S  per  month, 
to  date  from  February  -!,  1009;  and  that  the 
cost  of  the  lower  court  be  paid  by  the  city 
of  Sbrereport,  and  those  <^  the  a];v)eal  by 
the  relator. 

NICHOLLS  and  MONROE,  3J^  dissent 

On  !Behearlng, 

LAND,  J.  Relator  and  defendant  have 
both  filed  petitions  for  a  refaearliv  of  this 
cause. 

Relator  contaidB  that  bis  salary  as  audi- 
tor should  be  fixed  at  $100  per  month.  De- 
fendant contends  that  the  relator's  salary 
should  remain  at  $25  per  month,  as  fixed  by 
the  city  conndl. 

Mr.  Rives,  who  has  been  comptroller  of  the 
dty  of  Sbreveport  a  number  of  years,  was 
called  hy  defendant,  and  testified  that  the 
budget  for  1909  contained  an  appropriation 
of  $900  per  annum  for  the  auditor.  This 
amount  was  aubsequently  reduced  by  action 
of  the  ci^  council  to  $300  per  annum.  The 
original  budget  was  adopted  by  unanimous 


vote  <m  February  4  1909<  On  rebrnary  9* 
1909,  the  auditor's  sidary  waa  reduced  to  $300 
by  a  Tote  of  eight  to  six.  An  amraidment  pro* 
posed,  that  the  salary  be  fixed  at  $75  per 
month,  was  voted  down.  Ko  member  ot  th« 
city  councti  moved  that  the  salary  ot  the 
auditor  be  fixed  at  a  greatw  amount  Tfaer» 
is  nothing  in  the  record  to  show  that  the 
relator  protested  against  the  fixing  of  the 
salary  at  $75  per  month  as  per  prcqpoeed 
budget  of  December  8,  190a  In  fact,  ^1  the 
members  of  the  dty  conndl  voted  for  the 
original  budget ;  and  relator  made  no  com- 
plaint until  it  waa  proposed  to  reduce  the 
salary  from  $900  to  $800.  Mr.  Rives,  with 
practical  knowledge  of  the  duties  required  of 
relator  as  auditor,  testlfled  that  $900  per  an- 
num was  a  reasonable  cfHupouatton,  con- 
sidering the  nature  of  the  services  and  the 
financial  condition  of  the  city  of  Shreveport, 
and  that  he  believed  that  the  office  conld  be 
filled  for  that  salary.  This  was  the  common 
opinion  of  the  members  of  the  dty  council 
when  the  budget  was  ad(^ted,  and  we  do  not 
think  tbat  the  relator  baa  any  good  grounds 
to  complain  of  the  court's  adoption  of  $900 
per  annum  as  a  minimum  reasonable  com- 
pensation for  the  services  required  of  the 
auditor  of  the  dty  of  Shreveport  Such 
services  may  be  wwth  more,  but  any  amount 
above  the  miniwuim  Js  a  mat^  of  discre- 
tion. 

-On  the  other  liand.  not  a  tingle  witness  In 

the  case  testified  that  $25  per  month  was  a 
reasonable  compensation  for  the  services  of 
relator  as  auditor,  or  that  any  perscm  at  all 
competent  could  be  procured  to  fill  the  of- 
fice at  a  salary  less  than  $75  per  month. 

The  manifest  Intent  of  a  majority  of  the 
city  conndl  was  to  dispense  with  the  services 
of  an  auditor;  but,  finding  that  this  could 
not  be  done  legally  under  the  dty  charter, 
the  same  majority  resorted  to  the  device  of 
fixing  thp  salary  so  low  that  the  relator 
could  not  afford  to  keep  the  office. 

The  anthorlties  dted  In  our  original  opin- 
ion justly  the  Interposition  of  the  conrte  in 
cases  where  it  is  manifest  that  the  raunldpal 
anthorlties  have  sought  either  directly  or  in- 
directly, to  abolish  a  statutory  office  or  to 
starve  out  the  Incombent 

Rehearing  refused. 


(124 
No.  17,427. 

ROBERT  OAIR  CO.  v.  COLUMBIA  RICB 

PACKING  CO.,  Limited,  et  al. 
(Snpienifl  Court  of  Louisiana.   June  15,  1809iJ 
1.  .COBFOB&nOlfS  (I  4^)— CONTBACn— Exi- 

ocTion— EriDxncE.  - 

EvideDce  held  to  show  tbat  the  guaranty  of 
a  corporation  given  by  its  secretary  was  Kiven 
with  the  knowledge  and  acQuiescence  of  tba 
president  and  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  432.*] 
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X.  GoirOBATioirB  d  482^  — OmcBa*~Pow- 

EB8. 

The  i.athorit7  of  a  mbordinate  agent  of  a 
eorpoimtioD  may  w  Mtabllahod  bj  proof  of  the 
vipce  whldi  tba  corporation  had  jwrmitted  to 
now  op  with  th«  acqnieKence  of  the  board  of 
directon  chatKed  wUb  the  duty  of  sapervlBing 
and  controlUog  the  baiinen. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1727;  Dec.  Dig.  I  432.»r 

8.  COkPOUTIONB   (1  89»»)  —  OFF10EB8— POW- 


PenoQi  dealing  with  the  preildent  of  ^a 
corpora tioD  in  the  usual  manner  and  within 
the  acope  of  the  powers  which  the  president 
had  been  accustomed  to  exercise  with  the  as- 
sent of  the  directors,  though  in  ultra  vires  of 
the  corporation,  may  assume  that  be  had  been 
actually  Invested  with  such  powers. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1588;  Dec.  Dig.  I  899.*] 

4.  COBPOBATIOKB  (|  S70*)— POWIBS. 

A  corporaticm  possesses  only  those  powers 
wUeh  its  charter  confers  on  it  either  expressly 
or  by  Implication, 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |{  1511-1515 ;  Dec.  Dig.  f  370.*] 

5.  COBPOBATIONB  (I  487*)— CORTSAOTft— UliTBA 

TzBX»— Vauditt. 

Contracts  made  by  a  eorporation  beyond 
the  scope  of  its  express  or  implied  powers  are 
Toid. 

IBA,  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ||  1893-1898;  Dec.  Dig.  |  487.*] 

&  CoBPOBATions  (I  416*)— Implied  Powebs 
— GuABAHmiNe  Connuon. 

A  corp(»atIoD  was  fbrmed  to  establish, 
met,  and  cqierate  a  rice  mill,  and.  In  connec* 
tion  therewith,  to  buy  and  sell  real  estate,  llv* 
stock,  and  commoditfes  that  such  corporations 
mn  KVthofiied  to  deal  in  under  the  atatnte, 
snd  with  antbority  to  make  contracts  and  poa* 
aesB  tiie  powers  and  privileges  that  corpora* 
tioQs  may  lawfaliv  poasess.  All  its  stock- 
holden  were  stockooldera  ia  another  corpora- 
tion, formed  to  carry  on  tba  bo^ess  of  patt- 
ing rkse.  baytag  rice  from  the  mill  company 
and  others.  The  packing  company  was  an  in- 
dependent venture.  It  was  not  shown  whether 
its  stock  was  held  ezclasively  fay  the  stoch- 
boldera  of  the  mill  company.  The  secretary  of 
the  mill  company  was  toe  vice  president  of  the 

C eking  eomnany.  S«id,  that  the  mill  company 
d  no  implied  power  to  goarantea  the  con- 
traeta  oC  tba  latter. 

[Bd.  Note;— For  other  eaaei,  aee  Corporations, 
Cent.  Dig.  H  1028-1625;  Dee.  Dig.  f  416.*] 

7-  CoBPOBATiows     870*)— P0WEB8— "Implied 

POWEBS"— "INCIDERTAL  POWEBB." 

Implied  poweia  of  corporations  preaump- 
tfvely  exist  cmly  to  the  extent  that  may  6a 
necessarr  to  enable  them  to  carry  oat  the  ex- 
preaa  powers  granted  and  to  accompliBfa  the 
porpose  of  their  creation,  and  an  incidental 
power  may  be  defined  to  be  one  that  may  be 
Immediate^  aro^opriate  to  the  execntion  ox  the 
specific  power  granted,  and  not  one  that  haa 
some  slight  or  remote  relation  to  It. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1515;  Dec.  Dig.  |  870.* 

For  other  d^itions,  see  Worda  and  Phraaes, 
vol.  4,  pp.  8485,  8485,  8496.] 

Appeal  from  Eli^teenth  Jndldal  Dlatrict 
Coort,  FarMi  of  Acadia;  PbUlp  Sidney  Pugh, 
Judge. 

Action  bsr  the  Bobert  Oalr' Company  agalnat 
the  Colmnbla  Bice  Packinf  Company,  Limited, 
and  another.    There  was  a  Jadgment  for 


plaintiff  asalnat  the  defendant  the  Cdnmbla 
Rice  Pairing  Oon^any,  and  in  -ftiTor  of  co- 
defendant  the  Crowley  Bice  MllUng  Cran- 
pany,  and  plalnticr  appeals.  Afflrmed. 

Dart  &  Keman,  for  appellant  Chappuls  A 
Holt,  for  appellee  Crowley  Rice  Millli^  Co., 
Ltd. 

FROVOSTY,  J.  The  Robert  Galr  Company, 
plalntlft  In  this  suit,  of  Brooklyn,  N.  Y.,  manu- 
facturera  of  paper  boxes,  and  the  Columbia 
Rice  Packing  Company,  of  Crowley,  in  this 
Btate,  entered  Into  a  contract  by  which  the 
former  waa  to  manufacture  and  ship  to  the 
latter  1,400,000  cartoona  for  packing  rice; 
and  this  suit  la  for  a  balance  of  ¥6,740.85,  al- 
lured to  be  due  nnder  thia  contract  PlaintUF 
has  made  the  Crowley  Rice  Milling  Company, 
also  of  Crowley,  in  this  state,  a  party  defend- 
ant alleging  that  it  guaranteed  the  perform- 
ance of  the  contract  by  its  codefendant  The 
two  defendant  companies  will  be  designate 
hereinafter  respectively,  aa  the  packing  com- 
pany and  the  milling  company.  Judgment 
went  In  the  lower  court  againat  the  packing 
company,  btit  in  favor  of  the  mlUing  com- 
pany, and  plaintiff  ahme  haa  qtpealed;  to 
that  the  packing  company  Is  not  a  par^  to 
this  ai^eaL 

The  guaranty  in  question  was  signed  for 
the  milling  company  by  its  secretary,  John 
Qreen.  The  milling  company  denies  that  Its 
said  secretary  had  any  authorl^  to  bind  It 
In  the  matter,  and  avera  that  the  Iglving  of 
soch  a  guaranty  is  ontside  of  and  bearond  its 
own  powers  as  a  corporation. 

While  the  contract  waa  In  course  of  nego- 
tiation, Ore«i,  who,  t»e8ldes  being  secretary  of 
the  mining  company,  was  one  of  the  directors 
of  the  packing  company,  wrote  twice  to  the 
plalnUflr  company,  in  the  name  of  the  mill- 
ing company,  with  reference  to  the  proposed 
contract.  In  the  first  of  these  letters  he  said: 

"We  have  your  price  and  pr<v»osition  which 
we  are  giving  careful  attention  and  will  have 
our  attention  as  soon  as  we  get  the  hand-paint- 
ed designs  from  you." 

In  the  second  of  these  letters  be  said ; 

**We  have  your  fevor  of  the  27tii  and  note 
you  haye  not  yet  mailed  us  designs  of  the 

cartoons  for  which  we  are  anxious  in  order  to 
get  our  order  placed  so  that  we  vlll  be  able  to 

Set  the  goods  m  time  to  be  used  about  the  mld- 
le  of  September.  From  what  Mr.  Guild  states, 
we  anti4»pated  havhig  the  desi^s  some  two 
weeks  ago.  We  hope  when  received  they  will 
meet  our  approval  so  there  will  be  no  further 
delay." 

From  these  letters  and  fn»n  plaintifTs  an- 
swer to  the  second,  one  would  suppose  that 
the  proposed  contract  was  to  be  with  tbe 
mlUlng  company  Itself  Instead  of  with  Oie 
pairing  company. 

Btfore  the  plaintiff  company  would  close 
the  contract  It  required  that  security  should 
be  given;  and  thereupon  Green  gave.  In  the 
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name  of  th«  mlllliig  otunpany,  the  guaranty 
Bued  on. 

By  the  charter  of  the  milling  compaoy  all 
the  powers  of  the  corporation  are  vested  In 
the  board  of  directors ;  bat  the  president  and 
the  secretary,  acting  Jointly,  are  antborized 
to  make  contracts  "In  the  regular  tranaactloa 
of  Its  business."  In  practice.  Green  alone  at- 
tended to  the  business,  and  by  general  repote, 
and  according  to  his  own  testimony  given  In 
a  suit  brought  by  the  company,  was  manager. 
He  says,  however,  that  except  in  this  business 
with  the  plalutitr  company  be  always  acted 
under  the  superrislon  of  the  board  of  direc- 
tors, and  never  entered  Into  any  contracts, 
oatslde  of  routine  basiness,  without  first  ob- 
taining their  authorization ;  and  there  ts 
nothing  in  the  record  expressly  to  the  con- 
trary. He  says  that  the  board  of  directors 
knew  nothing  of  this  guaranty  given  to  the 
plalntlflF,  nor  of  a  correspondence  based  up- 
on it  carried  on  by  plaintiff  with  the  milling 
company,  beginning  in  the  latter  part  of  No- 
vemb»,  when  the  packing  company  began 
to  be  alow  In  sending  in  its  orders  for  the  car- 
toons,  and  lasting  several  months,  in  which 
plaintiff  was  calling  upon  the  milling  com- 
pany, as  guarantor,  to  ni^  the  packing  com- 
pany to  greater  diligence. 

If  It  be  true  that  the  directors  of  the  min- 
ing company  bad  no  knowledge  of  this  guar- 
anty or  of  thlB  correspondence,  such  absence 
of  knowledge  could  not  have  been  the  result 
of  accident;  for  this  guaranty  was  an  Im- 
portant contract,  InrolTing  eight  to  nine 
thousand  dollars— the  largest  this  milling 
company  had  em*  entered  into,  ezeeptlz^ 
that  for  the  erection  of  Its  plant.  The  presi- 
dent of  the  milling  company  was  constantly 
In  the  of9ce.  lAe  directors  must  have  been 
there  freqnenUy,  for  Oreen  says  that  in,  all 
he  did  he  acted  under  Uieir  superrislon,  ex- 
cept In  the  one  Instance  of  this  guaranty. 
There  were  two  regular  meetings  of  the  board 
of  directors  each  year,  amd  special  meetli^ 
as  occasion  required..  There  was  a  standing 
committee  whose  duty  It  was  to  "examine 
Into  the  condition  of  the  corporation  at  any 
time  tliey  selected,  but  not  less  than  once 
every  quarter."  It  la  Incredible  that  these  di- 
rectors should  not  have  known  and  approved 
of  this  guaranty,  unless  Green  studiously  and 
frandulently  kept  all  knowledge  of  it  from 
them,  and  this  he  denies  that  be  dld^-slmply 
"overlooked"  it,  he  says.  Green  was  not 
more  largely  interested  in  the  packing  com- 
I>any  than  were  his  fellow  officers  of  the  mill- 
ing company,  the  president  and  the  directors. 
There  was  every  reason  why  be  should  have 
communicated  with  them  on  the  subject,  and 
none  why  be  should  have  abstained  from  so 
doing.  He  alone  testifies ;  they  do  not.  We 
conclude  that  this  guaranty  was  given  with 
the  knowledge  and  consent  of  the  president 
and  directors  of  the  milting  company,  and 
that  this  consent  was  given  with  aa  much  ob- 
servance of  formality  as  was  customary  In 


the  transaction  of  the  business  of  the  com- 
pany. 

"The  authority  of  the  snboxdlnate  agent  of  a 
corDoratlon  often  depends  opon  the  course  oE 
dealings  which  the  company  or  its  directors 
have  ssDctioDed.  It  may  be  established  some 
time  without  reference  to  official  record  of  the 
proceedings  Of  the  board,  by  proof  of  the  usage 
which  the  company  had  permitted  to  grow  up 
ID  the  business,  and  of  tne  acquiescence  of  the 
board  charged  with  the  duty  of  sapeirlslag  and 
controlling  the  company's  business.  Parties 
dealing  with  the  president  of  a  corporation  in 
the  usual  manner,  and  witbin  the  scope  of  the 
powers  which  the  president  bad  been  accustom- 
ed to  exercise  witb  the  assent  of  the  directors, 
and  not  ultra  vlrea  of  the  corporation,  would 
be  entitled  to  assume  that  he  had  been  actually 
invested  with  those  powers."  Berlin  v.  P.  L. 
CnsBchs,  114  La.  744,  38  South.  539:  Blanc  v. 
Gennanla  Nat  Bank,  114  La.  739,  38  South. 
537. 

The  other  defense,  that  of  ultra  vires,  must 
however,  be  sustained.  It  la  elementary  that 
a  corporation  posse^es  only  those  powers 
which  Its  charter  confers  upon  it  either  ex- 
pressly or  by  Implication.  Or,  as  more  fully 
stated  in  the  case  of  Central  Transportation 
Co.  V.  Pullman  Palace  Car  Co.,  139  U.  S. 
48,  11  aup.  Ct  4T8,  35  L.  Ed.  64: 

"Tbe  charter  of  a  corporation,  read  in  the 
light  of  any  general  laws  which  are  applicable, 
is  tbe  measure  o£  its  powers,  and  the  enumera- 
tion of  those  powers  implies  tbe  exclustoa  of  all 
others  not  fairly  incidental.  All  contracts  made 
by  a  corporation  beyond  the  scope  of  those  pow- 
ers are  nolawful  and  void,  and  no  action  can 
be  maintained  upon  tbem  in  the  courts,  and  this 
upon  three  distinct  grounds:  The  obligation  of 
every  one  contracting  with  a  corporation  to 
take  Dotioe  of  the  legal  llmlu  of  its  powers; 
tiie  Interest  of  the  stockholders ;  not  to  be  sub- 
ject to  riaiks  they  have  never  nndertaken ;  and, 
above  all,  the  interest  of  the  pnbllc  that  the 
corporation  shall  not  transcend  the  powon  con- 
ferred upon  it  hy  law." 

The  powers  of  the  corporation  are  d^ned 

In  tbe  charter,  as  follows: 

"The  object  and  purposes  for  which  tbls  cor- 
poration is  formed  are  the  establishment  and 
erecti<m  of  a  modem  rice  mill  witb  all  proper 
and  requisite  machinery,  flxturea  and  appurte- 
nances thereof,  at  said  town  of  Crowley  in  said 
parish  of  Acadia,  in  this  state,  and  tbe  mainte- 
nance, conducting  and  operation  there  of  a  gen* 
eral  milling,  storing,  manufacturing  and  com- 
mercial business  in  connection  therewith  to  buy 
and  sell  real  estate,  live  stock  and  all  articles 
and  commodities  that  sucb  corporations  are  au- 
thorized to  deal  in  under  the  statute  of  the 
state." 

There  Is  nothing  here  that  wonld  authorize 
the  company  to  guarantee,  gratuitously  or 
otherwise,  the  contract  of  a  third  person. 
But  the  learned  counsel  for  plalntlfT  contend 
that  such  authority  Is  to  be  found  In  article  1 
of  the  charter,  which  declares  what  the  name 
and  duration  of  tbe  corporation  shall  be, 
and  adds  that  It — 

"shall  have  authority  to  sue  and  to  be  sued, 
may  acquire  and  hold  real  estate  and  personal 
property  and  receive  and  convey  title  thereto; 
may  make  contracts  and  generally  shall  possess 
all  the  powers  and  privileges  that  corporations 
are  or  may  be  lawfully  authorised  to  possess 
within  this  state." 
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We  tblBk  tbe  powers  of  tbe  corporation  are 
determined  by  the  clanae  which  defines  Its 
objects  and  purpose,  and  not  hj  this  general 
clause,  which,  when  read  In  otnmectlon  with 
the  clause  defining  the  t^Ject  and  purpose 
of  the  organisation  of  the  corporation,  sim- 
ply means  that,  for  carrying  ont  the  said 
object  and  purpose,  tlie  corporation  shall 
hare  all  tbe  powers  Out  corporations  usually 
have.  The  power  or  authority  to  conduct  a 
rice  milling  business  certainly  does  not  ex- 
pressly include  ttie  power  or  authority  to 
guarantee  the  contracts  of  an  Independent 
corporation.  Does  It  Inidude  It  Impliedly,  or 
as  fairly  Incidental? 

The  learned  counsel  for  the  plaintiff  argues 
that  it  does;  that  the  giving  of  this  guaran- 
ty was  in  line  with  the  business  of  the  mill- 
ing company,  and  directly  and  Immediately 
appropriate  to  the  execntion  of  the  spedfle 
powers  granted  liy  the  charter,  because  the 
packing  company  was  nothing  more  than  an 
instrumentality  created  and  made  use  of  by 
the  several  rice  mills  of  Crowley,  of  which 
the  milling  company  was  one,  for  creating  a 
marlcet  for  their  rice  by  putting  It  up  in 
more  attractive  and  salable  packages.  Coun- 
sel assimilate  the  situation  to  that  where  a 
brewing  company,  In  order  to  create  or  main- 
tain a  market  for  its  beer.  Installs  a  saloon 
or  hotel  beeper  in  certain  premises,  and  guar- 
antees the  payment  of  the  rent  of  the  prem- 
ises. 7  Thompson,  Corp.  837  ;  20  A.  &  E. 
E.47. 

There  can  be  no  denial  that  the  two  com- 
panies were  not  entire  strangers  to  each  oth- 
er; all  the  stockholders  of  the  milling  com- 
pany were  stockholders  In  the  packing  com- 
pany, and  Oreen  was  the  vice  presld«it  of 
the  packing  company.  But  pretty  much  the 
same  relation  existed  between  the  packing 
company  and  all  the  other  rice  milling  com- 
panies of  Crowley,  and  the  evidence  shows 
that  this  packing  company  was  an  indepoid- 
ent  voitnre^  which  was  to  buy  its  rice  not 
specially  from  any  lurtlcular  rice  mill  or 
mills,  but  wherever  it  could  get  It  most  ad- 
vantageously ;  and  that  while  a  great  many, 
or  most,  of  the  stockholders  of  the  several 
milling  companies  were  Interested  In  it,  the 
corporations  themselves,  as  corporations,  had 
nothing  to  do  wltti  It.  The  record  does  not 
show  whether  or  not  the  stock  of  the  pack- 
ing company  was  held  exclusively  by  the 
stockhoIdOTS  of  rice  milling  companies.  Un- 
der these  circumstances,  we  do  not  think 
that  the  packing  company  was  a  mere  instru- 
mentality In  the  carrying  on  of  the  business 
of  the  milling  company ;  and,  hence,  we  do 
not  think  that  the  power  to  sign  this  guaran- 
ty can  be  said  to  hate  been  fairly  Incidental 
to  the  power  expressly  granted  by  the  char* 
ter.  The  law  upoih  this  point  is  stated  In 
tbe  case  of  State  v.  Newman,  51  La.  Ann. 
837.  25  South.  410,  72  Am.  St.  Rep.  476,  as 
follows: 

"Implied  powers.  In  corporatioDH.  are  presum- 
ed to  esist  only  to  the  extent  that  may  be  neces- 


saiy  to  enable  such  bodies  to  carry  out  the  ex- 
press powers  granted,  and  to  accomplisb  the 
purpose  of  their  creation ;  and  an  incideotal 
power  may  be  defined  to  be  one  that  is  directly 
and  inimediately  appropriate  to  the  execution 
of  the  specific  power  granted,  and  not  ooe  that 
has  merely  some  slight  or  remote  relation  to 
it" 

We  quote  from  tbe  Supreme  Court  of  Tex- 
as, as  follows: 

"It  is  not  easy  to  1»  down  a  mie  by  which 
the  Qaestion  may  be  determined:  but  the  fol- 
lowing, as  annoaaced  by  a  well-known  text- 
writer,  commends  Itself  not  only  as  being  rea- 
sonable in  itself,  but  also  as  being  in  accord 
with  the  great  weight  of  authority:  'Whatev^ 
be  a  company's  legitimate  business,  tbe  com- 
pany may  foster  it  by  all  the  usual  means;  but 
It  may  not  go  beyond  this.  It  may  not,  under 
the  pretext  of  fostering,  entangle  itself  Id  pro- 
ceedings with  which  it  has  no  legitimate  con- 
cern. Id  the  next  place,  the  courts  have,  how- 
ever, determined  that  such  means  shall  be  di- 
rect, not  indirect;  i.  e.,  that  a  company  shall 
not  enter  Into  engagements,  as  the  rendering  of 
assistance  to  other  undertakings  from  which  it 
anticipates  a  benefit  to  itself,  not  immediately, 
but  mediately  by  reaction,  as  it  were,  from  the 
success  of  the  oi>eratioDs  thus  encouraged— all 
such  proceedings  inevitably  tending  to  breaches 
of  duty  on  part  of  the  directors;  to  abandon- 
ment of  its  peculiar  object  on  part  of  the  corpo- 
ration.'   Green's  Brice's  Ultra  Vires,  88. 

"In  short,  if  the  means  be  snch  as  are  usual- 
ly resorted  to  and  a  direct  method  of  accom- 
plishing tbe  purpose  of  tbe  corporation,  they 
are  within  its  powers;  if  they  be  unusual,  and 
tend  in  an  indirect  manoer  only  to  promote  its 
interests,  they  ai'e  held  to  be  ultra  vires.  Korth- 
side  Ry.  Co.  v.  Wortbington,  88  Tex.  562,  30 
S.  W.  1055,  53  Am.  St.  Rep.  782. 

"The  test  is  not  whether  the  particular  en- 
terprise or  undertaking  would  be  to  the  benefit 
of  the  corporation  guaranteeing  the  contract, 
but  whether  the  exercise  of  such  authori^,  in 
view  of  the  circumstances,  is  reasonably  neces- 
sary to  tbe  proper  conduct  of  its  legitimate 
bnsmesB." 

In  the  present  connection,  the  following 
cases  may  be  read  with  Interest. 

In  Davis  v.  Old  Colony  Railroad  Co.,  131 
Brass.  258,  41  Am.  Rep.  221,  It  was  held  be- 
yond the  power  of  a  railroad  cori>oratlon  and 
a  corporation  engaged  In  the  manufacture 
and  sale  of  musical  Instrument  to  guarantee 
tbe  expenses  of  a  musical  Jubilee  and  festi- 
val, though  made  with  reasonable  belief  that 
the  holding  of  such  festival  would  be  of  groit 
pecuniary  advantage  to  such  corporation  by 
Incrraslng  their  proper  business,  and  though 
the  festival  had  been  held  and  the  expenses 
Incurred  In  reliance  upon  the  guaranty. 

In  West  Maryland  Railroad  Go.  t.  Bine 
Ridge  Hotel  Co.,  102  Md.  307,  62  Atl.  851,  2 
L.  R.  A.  (N.  S.)  892,  111  Am.  St  Rep.  362,  a 
contract  by  a  railroad  company  guaranteeing 
the  payment  of  dividends  on  stock  and  in- 
terest on  bonds  of  a  hotel  company  on  the 
lines  of  its  road  was  held  ultra  vires  and 
void,  though  It  expected  that  the  construc- 
tion and  operation  of  such  hotel  would  great- 
ly Increase  the  receipts  of  the  railroad  com- 
pany. 

To  the  aame  eflFect  are  the  following  cases: 
Qermnnla  Safety  Vault  Co.  v.  Boynton,  71 
Fed.  707,  10  a  a  A.  118;  Uumbolt  MIn.  Ca 
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T.  American  Vltg.,  ete^  Ca,  62  Fed.  806*  10 
C.  G.  A.  415;  Best  Brewing  Co.  v.  Klaasen, 
185  ni.  87,  57  N.  E.  20,  SO  L.  R.  A.  765.  76 
Am.  St  R^  26 ;  Penn.  R.  R.  Co.  t.  St  Louts, 
etc,  B,  R.  Ga,  118  U.  8.  290,  6  Sup.  Ct 
1004,  30  L.  Ed.  88;  U«mphla  Qraln,  etc, 
El.  Ga  T.  Memphis,  etc;.  R.  Go.,  SS  TemL  703, 
S  S.  W.  B2. 4  Am.  St  Refi.  798. 
Judgment  sfllimed. 


a24  La.) 
No.  17,654. 
STATE  T.  BLOUNT. 
(Supreme  Court  of  Loaiaiaoa.   June  19,  1909. 
Rehearing  Denied  Jane  80,  1909.) 

1.  Judges  (i  61*)— Rbousatioh. 

Where  a  motion  to  recuse  Uie  presldlog 
jud^  asaigna  no  legal  gronnda  for  recaaation. 
It  may  be  by  him  orermted  without  reference 
to  another  Judge. 

[Ed.  Note.— For  other  caaes,  aee  Judgea,  Cent. 
Dig.  IS  227.  220;  Dec.  Dig.  |  51.*] 

2.  Cbiuinai.  Law  (|  1158*)  —  Review  — 
CHAnoE  or  Vekitb. 

A  motion  for  a  change  of  venae  overruled 
on  evidence  preponderating  in  favor  of  the  atate 
presenta  nothing  for  review. 

[Ed.  Note.— For  other  cascH,  see  Criminal 
Law,  Dec.  Dig.  {  1158.*] 

3.  Cbihinal  Law  (S  135*)— Tbiai^Befusal 
TO  Heab  Abouuent. 

The  refusal  of  the  judge  to  hear  aimment 
1b  not  assignable  as  error. 

[Ed.  Note.— For  other  caaei,  see  Criminal 
Law,  Dec.  Dig.  |  135.*] 

4.  Cbihinaz.  Law  (|  809*)— Bvidikob- Res 

Gebtm. 

Where  a  man  and  two  women  were  killed 
at  the  aame  time  and  place  by  the  same  per- 
aon  or  persona,  evidence  as  to  the  whide  oc- 
currence la  Bidmlaiible  on  the  trial  of  a  charge 
of  murder  of  either. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  822-^ ;  Dec  Dig.  i  868.*] 

B.  BOICICIDB  (I  214*)— Dtino  Dbclabations— 
INADUIBSIBLE  IN  PaBT. 

Dying  declarations  must  go  in  as  a  whole, 
sithough  some  of  the  statementa.  It  standing 
sloue,  would  be  inadmlsrible. 

[Ed.  Note.— Pw  other  eases,  aee  Homidde, 
Gent  Dig.  I  448;  Dec  Dig.  f  214.*] 

6b  CBnciiTAL  iIjAw  (I  418*)— DccLABATions  or 

ACCUBKD— AoiIISSIBILITr. 

Declarations  of  the  accused  are  admissi- 
ble In  his  favor,  only  when  they  form  pBrt  of 
the  res  gestsa. 

[Ed.  Note.— For  other  caaea,  aee  Criminal 
.Uw,  Cent  Dig.  ||  928-065;  Dec  Dig.  |  418.*J 

7.  HoifioiDE  (5  213*)— Dnwo  DBOLABAtlOirB— 
OOlCPETENCT  AS  WiTNEaS  OT  PKBSON  MAE- 
IHO  Dbolabation. 

Under  the  lava  of  the  state  of  Louiaiana 
•n  ex-convlct  is  a  competent  wltneaa  in  a 
criminal  caae,  and  therefore  his  dying  declara- 
tions are  admiaaible  In  evidence. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  I  445;  Dec  Dig.  {  213.*] 

8.  Witnesses  (I  844*)— Impeachment— Repu- 
tation FOB  Tbitth. 

general  zepntatiou  of  a  witness  for 
tmth  and  veracity  cannot  be  Impeached  by  evi- 
dence that  he  fafsiSed  on  another  occasion. 

[Ed.  Note.— For  other  eases,  see  Witnesses. 
Cent.  Dig.  S  1125;  Dec.  Dig.  |  844.*] 


9.  CBtuntAi,  Law  (H  688,  1153*)— Rebuttaz. 

TeSTIMONT— DlBOBBTIO^  OF  OOCBT  — RE- 
VIEW. 

The  purpose  of  rebuttal  testimony  Is  to 
dlfprove  end  discredit  the  evidence  adduced  In 
behalf  of  the  defendant.  The  question  of  the 
allowance  of  evidence  in  rebuttal  is  left  largely 
to  the  discretion  of  the  trial  Judge,  and  bit  rul- 
ings will  not  be  disturbed  except  in  extreme 
cases. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1615-1617;  Dec  Dig.  » 
683,  1153.*] 

10.  HoMiciDB  (I  252*)  —  Evidence  —  Sum- 
oieWot. 

A  charge  that  the  testimony  of  one  wit- 
ness la  sufficient  basis  for  a  verdict  In  a 
mnrder  case,  provided  that  it  aattsfies  the  jury 
of  the  guilt  of  the  accused  beyond  a  reasonable 
doubt,  u  good  law.  , 

[Ed.  Note.— For  other  cases,  aee  'Homicide, 
Dec  Dig.  I  252.*] 

11.  Cbiminal  Law  (|  822*)— Chaboe— Con- 

STBDCTtON  AS  A  WHOLE. 

A  charge  to  the  jury  must  be  taken  as  a 
whole,  and  its  prejudicial  effect  determined  from 
that  standpoint 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1990,  VOSu  1994»  1995» 
3158;  DecDig.  !&.*] 

12.  Cbiminai,  Law   {$  830*)  —  Reqitested 
Chabob— Refusal. 

The  Judge  property  refused  to  charge  a 
hypothetical  atat«nent  ot  facts  on  which  no 
proposition  of  law  was  predicated. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec  Dig.  i  830.*] 

13.  Cbiminal  Law  (%  1166*)— Review- Dis- 

CBETION  OF  LOWEB  OOUBI  —  UOTION  FOB 

New  Tbial. 

The  judge's  rulings  on  motions  for  a  new 
trial  will  not  be  disturbed  except  In  clear  cases 
of  abuse  of  discretion, 

[Ed:  Note.— For  other  cases,  see  Criminal 
L^w,^Cent  Dig.  H  3067-3071;   Dec  Dig.  | 

(Syilaboa  by  the  Court.) 

Appeal  from  Twen^-FlfUi  JwUeial  DIi- 
trict  Court,  ParlBh  of  Tangipahoa;  Bobert 
Stephens  Bllla,  Jndge. 

Avery  Blrant  aras  oinTicted  (tf  murder, 
and  he  appeals.  Affirmed. 

William  Breed  Kemp,  Thomas  Philip 
Sims,  and  Clay  Elliott,  for  appellant  Wal- 
ter Gulon,  Atty.  Qen.,  and  William  Hutch- 
inson McCIendon,  Dist  Atty.  (R<^rt  Ray- 
mond Reld  and  Ruffin  Golson  Pleasant^  of 
counsel),  for  the  State. 

LAND,  J.  The  defendant  was  Indicted 
for  the  murder  of  John  C.  Breeland,  and 
was  found  guilty  as  charged.  Defendant 
was  sentenced  to  death,  and  has  appealed. 

John  C.  Breeland,  Mrs.  Breeland,  his  wife, 
and  Mrs.  Everett  her  daughter,  on  January 
22,  after  dark,  were  murdered  In  the 
public  road,  near  Tlchfaw,  In  the  pariah  ot 
Tangipahoa.  Avery  Blount  was  charged  with 
the  three  murders,  in  separate  indictments. 
He  was  tried  for  the  murder  of  John  C 
Breeland.  His  defense  was  an  allbl.  He 
was  convicted,  and  appealed,  as  above  stat- 
ed, and  relies  for  the  reversal  of  the  verdict 
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and  sentence  on  nnmeroos  bills  of  excep- 
tion. 

Defendant  on  February  4,  190&,  petitioned 
for  a  change  of  venae,  and  a  day  was  set 
for  tbe  bearing  of  the  application.  Defmd- 
ant  at  the  same  time  moved  the  trial  Judge 
to  recnae  himself,  on  the  groond  that  be 
had  formed  and  expressed  an  opinion  con- 
ceniing  the  matter  in  question  adverse  to 
tbe  detatdant. 

Becusatlon. 

The  rnoticn  set  forth  no  legal  cause  for 
recnaitoii,  and  was  properly  treated  by 
tbe  trial  Jndge  as  frlTolous.  Where  a  mo- 
tion aaalgns  no  legal  grounds  of  recusation. 
It  may  be  overmled  without  reference  to 
another  Judge.  State  r.  Chantlaln,  42  La. 
Ann.  718,  7  South.  660.  This  court.  In  re- 
cently refusing  the  write  in  Stete  of  Lou- 
isiana T.  Avery  Blount,  In  re  Avery  Blount 
Applying  for  Write  of  Mandamus  and  Pro- 
hibition, No.  17.461  (no  written  (pinion  fil- 
ed), tecltly  aiqiroTed  tbe  ruling  in  the  case 
of  State  V.  Chantlaln. 

Change  of  Tenue. 

All  tbe  numerous  wltneasea,  with  me  or 
two  exceptions,  testified  that  tbe  defendant 
oonid  get  a  fair  and  Impartial  trial  In  the 
parish  of  Tangipahoa.  A  jury  acceptable  to 
the  prosecution  and  tlie  defense  was  obtalD- 
ed  without  dUBcnlty.  Defendant's  ap^ics- 
tion  for  change  of  venae  was  therefore  pn^ 
erly  ovomled. 

Declining  to  Hear  Argument 
After  hearing  all  the  evldttice  on  the  mo- 
tion for  a  change  of  venue,  the  trial  Judge 
stated  that  he  did  not  desire  to  hear  argu- 
ment, and  overruled  th%  motion.  Snbee- 
Qoently  the  trial  Judge  offered  to  hear  argu- 
ment, but  this  offer  was  declined  by  connsel 
toe  tbe  defendant  We  know  of  no  law 
whidi  compels  a  Judge  to  hear  an  argument, 
if  be  feels  competent  to  decide  tbe  oiieatlov 
under  omslderatlon  without  such  assistance. 
Stete  V.  Dunn,  41  La.  Ann.  612,  6  South.  176; 
Stete  T.  Boaaso,  88  La.  Ann.  207.  Besides, 
the  mllttg  was  correct  and  tberefore  the  de- 
fendant was  not  prejudiced. 

BlU  Na  6. 

Defendant  objected  to  testimony  relative 
to  the  wounds  received  by  Mra.  Breeland 
and  Urs.  Everett  snd  the  positltm  In  which 
their  bodies  were  found  at  tbe  scene  of  tbe 
homldde,  on  the  ground  that  such  teetimony 
waa  irrelevant  immaterial,  and  Illegal.  Tbe 
objections  were  overruled,  and  the  evidence 
admitted  by  tbe  trial  Judge  for  tbe  follow- 
ing reaapna: 

"Because  the  shooting  and  killiog  of  the  two 
vomnt  and  Breeland  formed  one  cmtinuoas 
transaeUon.  closely  linked  together,  and  were 
parts  of  tne  res  gestie;  and  oecauae  said  evi- 
dence had  bearins  on  tbe  qapstion  of  the  intent 
with  which  the  kflling  waa  done,  the  kind  of  fire- 
anas  and  missiles  used,  the  distance  of  slayer 


from  victim  as  shown  by  the  appearance  and 
sixe  of  the  woundB  of  ail  tbe  parties  killed,  etc.  * 
besides,  every  fact  ahown  as  to  the  scene  of  the 
murder,  the  articles  found  there,  tbe  nature  of 
the  wounds  on  tbe  women,  their  position  in  the 
bugey,  tbe  baby  found  beude  tbe  road  and  near 
the  Duggy  in  which  its  mother  was  dead,  the 
tracks  made  Id  and  aTOood  the  road  and  ditch- 
es by  tbe  person  cmnmittiiw  tbe  murder,  were 
necessary  in  order  to  corroborate  or  discredit 
tbe  testimony  of  the  witnesses." 

Wbarttm  says: 

"When  an  eztianeoos  crime  forms  a  part  of 
the  rea  geatn,  evidence  of  it  Is  not  excluded  by 
tbe  fact  that  it  is  extraneous.  Thus,  on  a  trial 
for  mnrder,  evidence  that  tbe  nrisoner,  on  tbe 
same  day  the  deceased  was  killed,  and  shortly 
before  the  killing,  shot  a  third  person,  was  held 
admissible,  under  the  cIrcomstaDces  of  the  case, 
notwithetanding  the  evidence  tended  to  prove  a 
distinct  felooy  committed  by  tbe  prisoner ;  such 
shooting  and  killing  of  the  deceased  appearing 
to  be  connected  as  parte  of  one  antirB  transac* 
tlon."   Id.  Grim.  Bv.  |  81. 

In. State  r.  Vines  et  al.,  34  La.  Ann.  1081, 
where  two  persons  were  killed  at  tbe  same 
time,  and  the  defendante  were  on  trial  for 
tbe  mnrder  of  oae,  exception  was  made  to 
pramltting  a  witneaa  to  narrate  the  whole 
occurrence,  on  the  ground  that  the  testimony 
would  disclose  the  kliUnf  of  the  other  per- 
son, which  being-  a  distinct  fel<my  was  not 
admissible.  This  obJectl<«  was  overruled, 
and  the  ruling  was  sustelned  on  apiwal,  tbe 
court  saying,  "As  a  general  rule,  all  that 
occurs  at  tbe  time  and  place  of  the  killing, 
In  homicide  cases,  is  admissible— <dtlng 
Wharton's  Crim.  Bv.  |  262  et  seq.;  and  also 
that  proof  of  a  different  crime  Is  admissible 
when  both  offenses  are  closely  linked  or  con- 
nected, especially  In  the  res  gestte,  and  also 
when  such  proof  is  pertinent  and  necessary 
to  show  intent — citing  Stete  v.  MulhoUand. 
16  La.  Ann.  376;  Stete  v.  Pataa,  3  La.  Ann. 
512;  State  v.  Bobfrlscht,  12  La.  Ann.  382. 

Proof  of  a  different  crime  from  tbe  one 
charged  Is  admissible  when  both  offenses 
are  closely  linked  and  constitute  part  of  the 
res  gestee.  Marr's  Orim.  Jurisprudence  of 
La.  p.  676: 

"The  test  (of  res  gestie)  Is  whether  the  fact  or 
circumstance  put  m  evidence  is  so  connected 
wltb  the  main  fact  under  consideration  as  to 
elucidate  its  character,  to  further  its  object  or 
to  form  in  conjunction  with  It  one  coDtinnoos 
transactira."    Id.  p.  6^ 

Tbe  evhlence  was  clearly  relevant.  Tbe 
two  women  and  Breeland  were  murdered 
at  the  same  time  by  the  same  person  or  per- 
sona, and  evidence  as  to  the  killing  of  tbe 
women  threw  light  on  tbe  killing  of  Bree- 
land, and  vice  versa. 

Bills  6  and  7  are  bad  for  tbe  same  tea- 
sons,  and  because  the  dying  declarations  of 
Breeland  were  confined  to  the  drcnmstences 
of  the  killing  of  the  three  persons  at  the 
same  time  by  the  same  person  or  persons. 
Besides,  tbls  court  has  held  more  than  once 
that  a  dying  declaration  must  go  in  as  a 
whole,  and  la  not  rendered  inadmissible  be- 
cause some  of  ite  statements,  fit  themselves 
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aod  If  standing  alone,  would  be  Inndmlssible. 
State  T.  Carter,  107  La.  792,  32  Sonth.  1S3. 

Bin  No.  S. 

On  cross-examination  of  a  witness  for  the 
prosecution,  tbe  defense  brought  out  a  state- 
ment that  tbe  witness  told  Avery  Blount  that 
Breelnnd  bad  accused  him  of  being  one  of  tbe 
Itarties  who  did  the  killing,  and  that  Blount, 
notwithstanding,  went  to  the  scene  of  tbe 
homicide,  and  remained  there  until  tbe  wit- 
ness left.  Having  elicited  this  testimony,  the 
defense  then  asked  the  witness  to  state  what 
Blount  bad  said  by  way  of  reply  when  In- 
formed that  Breeland  bad  accused  him  of 
committing  the  deed.  The  prosecution  ob- 
jected on  tbe  ground  that  tbe  declarations  of 
tbe  accused  were  not  admissible  as  evidence 
In  his  favor.  This  objection  was  properly 
sustained,  as  the  declarations  were  made 
hours  after  the  homicide  and  formed  no  part 
of  tbe  res  gestoe.  State  t.  Johnson,  S5  La. 
Ann.  908. 

Bill  No.  9. 

We  can  hardly  understand  the  reason  for 
reserving  this  bill.  Tbe  sole  question  before 
tbe  Judge  was  whether  the  evidence  adduced 
disclosed  a  proper  foundation  for  the  admis- 
sion of  the  dying  declarations  of  the  deceas- 
ed. All  the  witnesses  tendered  were  beard, 
and  there  was  some  conflict  in  the  testimony 
as  to  what  was  said  by  the  deceased.  The 
counsel  for  the  defense  offered  to  prove  by 
one  of  tbe  witnesses  tbat  what  tbe  deceased 
said  amounted  to  nothing  more  than  an  ex- 
pression of  opinion.  The  Judge  correctly  rul- 
ed that  It  was  for  the  court  to  decide  wheth- 
er the  deceased  merely  expressed  an  opinion 
or  made  a  positive  declaration. 

Bill  No.  10. 

The  defense  objected  to  tbe  admission  of 
the  dying  decloratlons  of  the  deceased  In  evi- 
dence, on  the  ground  that  J.  O.  Breeland  was 
an  ex-convlct  who  had  served  out  his  sen- 
tence In  the  penitentiary  for  the  crime  of 
mule  stealing.  The  facts  are  admitted.  It 
Is  admitted  In  brief  and  argument  of  defend- 
ant tbat,  under  the  provisions  of  Acts  No.  29, 
p.  ^9,  of  1886,  and  No.  183,  p.  360,  of  1902, 
and  No.  41,  p.  77,  of  1904,  J.  O.  Breeland.  if 
living,  would  be  a  competent  witness. 

"On  the  question  of  competency  tbe  general 
rules,  of  the  competency  of  witness  are  amiUca- 
ble.  Tbat  is,  where  the  declarant  would  be  a 
competent  witness  If  living,  his  dying  declara- 
tion la  admissible,  unless  otherwise  objection- 
able ;  bat  where  for  any  cause,  sacb  as  Infamy, 
want  of  religion^  belief,  lack  of  mental  capacity, 
or  tbe  like,  tbe  declarant  would  not  have  been 

Sermitted  to  testify,  had  he  survived,  his  dyiofc 
eclaration  is  not  admissible  in  evidence.  And 
where  by  statute  a  want  of  religious  belief  is  no 
longer  a  diaqnallflcation  of  witnesses,  although 
the  irreli^ous  character  of  the  declarant  cannot 
be  relied  on  to  exclude  his  dying  declaration,  it 
may  be  shown  that  he  did  not  believe  in  a  future 
state  of  rewards  and  punishmeDts,  for  the  pur- 
pose of  impeaching  his  credibility:  for  such  a 
peiBon,  althoagb  in  articulo  mortis,  might  not 
be  solemnly  impressed  with  the  necessity  of 
speaking  the  tnitb."   21  Cyc  991,  992. 


Act  No,  20,  p.  39,  of  1880,  reads  In  part  as 

follows: 

"Tbat  a  competent  witness  In  all  criminal 
matters  shaO  be  a  person  of  proper  nndenund- 
ing." 

It  has  been  held  that  persons  who  have  been 
convicted  of  Infamous  crimes  and  have  serv- 
ed out  the  sentences  Imposed  therefor  are 
competent  witnesses,  provided  they  meet  tbe 
requirements  of  tbe  statute  In  the  matter  of 
understanding.  State  v.  Mack,  41  La.  Ann. 
1082,  0  South.  80S ;  State  v,  McManus,  42  La. 
Ann.  1194,  8  South.  305.  In  State  v.  Wil- 
liams, 111  La.  179,  35  south.  505,  it  was  held 
that  Act  No.  29,  p.  39,  of  1886,  Imposed  no 
disqualification  on  account  of  lack  of  infor- 
mation concerning  or  faith  In  tbe  existence  of 
a  Supreme  Being  or  a  future  state  of  re- 
wards and  punishments,  and  no  dlsquallOca- 
tlon  outside  the  statute  can  be  recognized 
by  the  courts.  The  only  objection  made  be- 
low was  tbat  tbe  deceased  was  an  ex-convlct. 
This  objection  was  properly  overruled,  as 
Breeland,  if  living,  would  have  been  a  com- 
petent witness  against  the  defendant.  Objec- 
tions not  made  at  the  time  cannot  be  consid- 
ered. 

BUI  No.  IL 

On  the  cTosft-ezaminatlon  of  one  Ben  Kln- 
chM,  a  wltnesa  for  the  defendant,  who  had 
testified  in  cdiief  tbat  lie  bad  killed  Joe  Ever- 
ett and  wounded  John  Everett  and  Walter 
Everett  a  few  days  before  the  murder  ol 
John  O.  Breeland,  counsel  for  the  state,  for 
tbe  avowed  porpose  of  testing  tbe  credibility 
of  tbe  witness,  asked  a  number  of  questJons, 
which  were  answered.  Counsel  for  the  state 
then  asked  the  wltnesa  If  he  had  not  gone 
to  a  certain  house  by  mistake.  Defraiae  ob- 
jected tbat  the  in^tilry  was  not  relevant  to 
any  matter  brought  out  on  the  direct  exami- 
nation, and  was  Immaterial.  The  objection 
was  overmled.   The  judge  saya: 

"Witness  Ben  Kinchen  <m  his  examination  in 

chief  testified  that  be  left  Tickfaw  just  about  *i 
o'clock,  and  went  in  a  nortberly  direction  toward 
Independence  Town,  about  S  miles  above  Tick- 
faw, That  be  reached  Independence  suae  time 
after,  and  went  to  Mrs.  Sanders'  bouse,  just 
north  of  Independence,  The  defendant  (witness) 
having  fixed  his  whereabouts  at  two  different 
times,  I  permitted  the  state  to  ascertain  his 
whereabouts,  routes,  movements,  and  actions 
during  the  Interval.''^ 

The  Inquiry  seems  to  have  been  relevant  for 
the  purpose  of  Impeaching  the  story  of  Kin- 
chen, who  was  also  under  Indictment  for  tbe 
murder  of  Breeland  and  the  two  women. 
The  answers  objected  to  were  mainly  In  tbe 
negative,  and  prejudiced  neither  tbe  witness 
nor  the  defen^nt. 

Bill  No.  12. 

The  defense  called  an  ex-member  of  the 
grand  Jury  for  the  purpose  of  showing  tbat 
one  of  tbe  state's  witnesses  had  ou'a  former 
occasion  testified  to  a  falsehood  before  the 
grand  jury,  and  requested  the  trial  Judge  to 
release  the  ex  grand  juror  from  hia  obllsa- 
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tkm  of  secrecy.  The  Judge  refused,  because 
sach  release  wai  unnecessary  for  the  reason 
that  the  teetlmony  songht  to  be  elicited  was 
inadmlsfdble  on  elementary  grounds.  The 
ruling  was  correct.  A  witness  cannot  be  im- 
pcadied  In  sneh  a  manner. 

Bill  No.  13. 

Oeorge  Nelson,  witness  for  defendant,  was 
aaksd: 

"Did  Walter  Everett  (state  witness)  ever  ac- 
knowledge to  you  that  he  had  sworo  falsely  be- 
fore this  c6art  in  order  to  convict  a  man! ' 

On  objection  by  the  state,  the  question  was 
ruled  out,  because  the  statement  Inquired 
about  was  on  an  entirely  different  sabject- 
matter  from  the  case  on  trial,  and  because 
the  witness  sought  to  be  Impeached  had  not 
been  put  on  his  guard.  The  Judge  might 
have  added  that  the  offer  was  an  attempt  to 
prove  general  bad  character  by  evidence  of 
the  acknowledgmrait  of  a  particular  Instance 
of  wrongdoing.  The  ralfng  was  correct 

Bill  No.  14. 

The  objection  to  the  adjournment  of  the 
court  from  Saturday,  3:5S  p.  m.,  until  Mon- 
day momlDg,  to  eohble  the  state  to  summon 
witnesses  In  rebuttal,  is  without  merit.  Tlie 
matter  was  one  within  the  discretion  of  the 
court. 

Bills  Nos.  15  and  16. 

The  testimony  objected  to  was  admissible 
in  rebuttal  according  to  the  statemeut  con- 
tained In  the  per  curiam  of  the  Jud^.  If 
such  testimony  was  a  mere  rehash  of  the  evi- 
dence, as  stated  in  defendant's  objection,  no 
harm  was  done.  The  testimony  of  the  de- 
fendant that  he  did  not  recognize  the  Bree- 
lands  when  be  passed  tbem  In  the  dark  made 
it  important  for  the  state  to  contradict  him 
on  this  point.  The  testimony  of  the  two  wit- 
nesses In  rebuttal  tended  to  show  that  as 
vehicles  passed  the  name  of  "Breeland"  was 
called  or  shouted  In  a  woman's  voice.  We  do 
not  very  well  see  how  the  state  could  have 
anticipated  that  the  defendant  would  take 
the  stand  and  testify  that  he  did  not  recog- 
nize the  Breelands  as  he  passed  them  In  the 
road.  The  purpose  of  the  testimony  in  rebut- 
tal Is  to  dlaprove  and  discredit  the  evidence 
addnced  on  the  part  of  the  defendant  The 
whole  matter  of  rebuttal  evidence  ts  largely 
in  the  discretion  of  the  trial  Judge,  and  his 
rulings  will  not  be  disturbed  except  in  ex- 
treme cases.  Man's  Crim.  Jurisprudence  of 
La.  p.  744  et  sea> 

BUI  No.  17. 

The  tratimony  of  another  witness  called 
in  rebuttal  by  the  state  was  objected  to  on 
the  same  grounds  stated  In  bills  Nos.  16  and 
15.  While  tlie  subject-matter  was  difter^t 
ttie  i>er  curiam  shows  the  same  reasons  for 
the  admissibility  of  the  evidence  to  disprove 
certain  testimony  adduced  on  the  part  of 
the  defendant  to  «bow  that  another  person 


might  have  committed  the  crime.  While  the 
evidence  in  chief  had  touched  somewhat  on 
the  physical  condition  of  this  third  person,  it 
was  merely  In  anticipation  of  a  supposed 
line  of  defense  that  would  be  adopted  by  the 
accused.  The  evidence  in  rebuttal  was  re- 
stricted by  the  court  to  points  not  covered 
by  the  evidence  In  chief.  We  see  no  error 
In  the  ruling. 

Bill  No.  18. 

This  bill  was  reserved  to  a  portion  of  the 
charge  of  the  court  to  the  Jury,  as  follows: 

"Under  the  laws  of  Louisiana  testimony 
of  one  witness  is  sufficient  upoa  which  to  base  a 
verdict  in  all  cases  of  this  character,  provided 
such  testimony  satisfies  you  of  the  guilt  of  the 
accused  beyond  a  reasonable  doubt" 

This  la  good  law. 

**At  common  law,  one  witness  is  suffident  In 
all  cases,  with  the  exception  of  penury,  at  ev- 
ery stage  of  the  prosecution."  Wharton  on 
Crim.  Law,  vol.  1,  |  801. 

By  statute  two  were  required  in  high  trea- 
son. Id.  We  must  assume  that  the  charge 
as  given  had  some  application  to  the  case. 
It  may  be  that  It  was  made  to  meet  some 
contention  of  counsel  before  the  Jury.  It  is 
argued  that  the  charge  might  have  induced 
the  Jury  to  believe  that  the  dying  declara- 
tions of  Breeland  were  per  se  sufficient  to 
convict  the  defendant  But  the  Judge  also 
charged  as  follows: 

"When  such  evidence  as  dying  declarations 
have  been  brought  into  a  case,  it  is  to  b«  weigh- 
ed by  the  jarv  in  connection  with  all  the  other 
evidence,  to  the  end  that  their  findings  may  be 
based  on  the  entire  evidence  and  upon  all  the 
facts  and  circnmstances  tliat  may  have  been 
proven." 

If  the  accused  desired  a  more  practical 
charge  or  one  more  applicable  to  the  facta 
of  the  case,  his  counsel  should  have  formu- 
lated a  special  charge  and  submitted  the 
same  to  the  trial  Judge. 

Bill  No.  19. 

This  bill  was  reserved  to  the  following  ex- 
cerpt from  the  general  charge,  to  wit: 

"You  are  not  at  liberty  to  disbelieve  as  jurors 
if  you  believe  as  men.  Your  oath  imposes  on 
you  no  obligation  to  doubt  where  no  doubt  would 
.exist  if  an  oath  had  not  been  administered." 

This  extract  forms  the  last  part  of  a  par- 
agraph of  the  charge  relating  to  doubts  pro- 
duced by  undue  sensibility,  or  arising  from 
trivial  or  ^ndfnl  suppositions,  or  remote 
conJectOTM  as  to  a  possible  state  of  facts 
differing  from  that  established  by  the  evi- 
dence; and  the  court  in  conclusion  address- 
ed the  Jury  in  the  language  already  quoted, 
which  seems  to  be  a  paraphrase  of  t^e  lan- 
guage used  in  Spies  v.  People,  122  111.  1,  12 
N.  E.  865,  17  N.  E.  898,  8  Am.  St  Rep.  820. 
325.  The  Judge  had  already  cbai^;ed  the 
Jury  as  follows: 

"Your  personal  opinions  as  to  facts  not  prov- 
en cannot  properly  be  considered  as  the  basla 
ct  yonr  verdict ;  yon  may  believe,  as  men,  that 
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certain  facts  exist,  bat  as  Jurors,  you  can  only 
act  optHi  eridenoe  Introduced  inmn  tbe  trial, 
and  fruD  that  alone  you  must  form  your  ver- 
dict, unaided,  nnassisted.  and  uninfluenced  by 
any  opinion  or  ptesnmption  not  baaed  upon  tbe 
testimony," 

Stripped  of  rhetorical  embellishment,  the 
extract  objected  to  means  simply  that  the 
Jurors  should  exercise  their  Judgment  as  in 
other  matters  of  Importance.  On  exception 
being  made,  the  Judge  modified  tbe  charge 
as  follows: 

"Gentlemen,  It  you  believe  from  the  evidence, 
as  men,  that  certain  facts  exist,  then  you  have 
no  right  to  disbelieve  as  Jnrors.  Yon  must  base 
your  verdict  solely  upon  tbe  evidence  and  tbe 
law  as  stveu  by  the  court,  and  be  Influenced  In 
your  finding  tgr  notiiing  else.'* 

The  charge  was  full,  foir,  and  Impartial, 
audi  considered  as  a  whole,  left  no  room  for 
complaint  We  cannot  assume  that  tbe  Ju- 
ry was  misled  by  tbe  remarks  excepted  to 
by  the  accnaed,  especially  after  the  modified 
chai^  was  giren. 

Bill  No.  2a 

The  defendant  requested  tbe  court  to 
charge  Hie  Jury  Ibat  If  the  erldence  «tab- 
,  Itsbed  b^ond  a  reasonable  doubt  a  certain 
state  of  facts— 

"tbe  Jury  In  each  case  should  consider  well  and 
weigh  carefully  all  the  evidence  introduced  by 
tbe  state  and  tbe  defense,  all  tbe  explanations 
offered.  The  presumption  of  tbe  law  is  that 
the  accused  is  innocent,  and  the  burden  of  proof 
is  upon  the  state  to  overcome  this  presumption. 
And  the  evidence  on  the  whole  in  such  a  case 
must  not  only  be  consistent  with  the  guilt  of 
Avery  Bloont,  but  inconsistent  with  any  other 
rational  conclusion,  and,  If  it  is  not  so,  tbeo  he 
is  entitled  to  be  acquitted." 

The  Judge  charged  the  last  paragraph  as 
requested.  He  properly  refused  to  charge 
the  hypothetical  statement  of  facts,  because 
no  proposition  of  law  was  predicated  thereon. 

Bills  of  Exceptions  Nos.  21,  22,  23,  24, 

These  bills  were  reserved  to  the  refusal  of 
tbe  court  to  grant  defendant  a  new  triaL 
Bill  No.  21  was  to  tbe  refusal  of  the  Judge  to 
grant  a  new  trial  ou  tbe  ground  of  the  in- 
timidation of  the  defendant,  Jurors,  and  wit- 
nesses by  the  presence  of  a  company  of  lo- 
cal state  mlUtla  in  and  about  the  courthouse 
and  Jail  during  tbe  trial. 

Tbe  Governor,  at  tbe  request  of  the  presid- 
ing Judge,  ordered  tbe  company  to  report  to 
tbe  sheriff  during  tbe  trial  to  protect  tbe 
court  and  its  officers,  tbe  defendant,  the  Ju- 
ry,  and  the  witnesses,  and  to  preserve  tbe 
peace.  There  is  nothing  to  show  tliat  the  de- 
fendant was  prejudiced  in  bis  trial  by  the 
presence  of  this  company,  the  members  of 
which  yrere  men  well  known  to  the  defend- 
ant, and  some  of  them  related  to  his  coun- 
sel. Bill  No.  22  was  reserved  to  the  refusal 
of  tbe  Judge  to  grant  further  time  to  pro- 
cure the  attendance  of  alleged  witnesses 
whose  names  were  furnished  to  defendant  In 


an  anonymous  letter.  There  was  no  mo- 
tion in  writing  or  affldarlt  filed.  Tbe  request 
for  delay  was  made  on  the  day  fixed  for  the 
hearing  of  the  motion  for  a  new  trial.  We 
are  not  prepared  to  say  that  the  Judge  abus- 
ed his  discretion  la  retnalng  to  grant  fortber 
delay. 

Bill  No.  23  was  to  the  refusal  of  the  Judge 
to  grant  a  new  trial  on  tbe  ground  that  Juror 
Thompson  bad  stated,  before  he  was  taken 
on  the  Jury,  that  defendant  ought  to  be  hung, 
or  words  to  that  etfbct  Tbe  alleged  state- 
ment was  sworn  to  by  one  wltnesd;  who  was 
positively  contradicted  by  Thompson.  We 
cannot  say  tliat  the  Judge;  erred  In  believing 
Mr.  Thompson.  Similar  charges  had  been 
made  aa  to  two  other  Jurors,  but  no  witness- 
es were  adduced  to  substantiate  them. 

Bill  No.  24  was  taken  to  the  refusal  of  tbe 
Judge  to  grant  a  new  trial  on  the  ground 
that  the  verdict  of  the  Jury  was  contrary  to 
the  law  and  the  evidence.  This  bill  presents 
nothing  that  this  court  can  review,  as  w« 
have  no  Jurisdiction  over  tbe  facta.  Tbe  re- 
sponsibility for  conviction  on  tbe  evidence 
rests  with  the  Jury  and  tbe  trial  Judge. 

Bill  No.  25  covers  tbe  same  ground  as  tbe 
four  bills  Just  consldned. 

It  is  therefore  ordered  that  the  verdict  and 
sentence  In  this  case  be>  and  tbe  same  ore 
hereby,  affirmed, 

(124  La.) 
No.  17,734. 

BOARD  OP  COM'RS  OF  BATOU  TEREB- 
AUX-BCEUFS  DRAINAGE  DIST. 
V,  BAKER. 

(Supreme  Court  of  Louisiana.   June  23,  1008.) 

1.  CouBTS  ($  93*)— Pbsvious  Dkcisions  as 

CONTBOLLINO. 

Principles  laid  down  in  matter  of  interpre- 
tation of  the  will  of  the  lawmaking  power  should 
not  be  recalled  save  for  the  most  cogent  and  con- 
trolling reasons. 
lEd.  Note.— For  other  cases,  see  Courts,  Dec 

m.  « 93.*] 

2.  Change  in  Decision. 

When  change  becomes  nnav(Mable  beeanse 
of  different  opinion  arrived  at,  it  should  extend 
no  further  than  actually  necesaaiy. 

3.  JUDOHGNT  (S  d68*)-<30NCLU8IVIlVW— FU- 

80S8  Concluded. 

Those  who  were  parties  to  a  fbimer  litiga- 
tion and  have  accepted  the  terms  of  a  decision 
and  have  acted  thereon  are  not  to  be  considered 
as  if  they  were  third  persona  regarding  ^ews 
expressed  contradictorily  with  them. 

[E^d.  Note.— For  other  cases^  see  Judgment, 
Dec.  Dig.  i  668.*} 

4.  BATincATioir  or  BucnoM. 

An  election  was  held  In  the  interest  of  local 
improvement.  Owing  to  recent  opinion  express- 
ed, another  election  was  held  to  ratify  and  con- 
firm that  which  was  previously  done.  The  prior 

Sroceedlngs  were  property  ratified  and  <mi- 
rmed. 

5.  Legal  Election. 

The  last  election,  conaidered  separately  and 
apart  from  tbe  flrst,  is  in  itself  l^^al;  all  the 
requirements  liave  been  compiled  mth. 
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6.  Taxes  Separaielt  Cussified. 

The  ad  valorem  tax  and  tbe  aneage  tax 
wm  clashed  separately,  and  bonda  Israed  ae- 
CQred  u  to  their  payment  by  each. 

7.  Drains  ({  18*)— Bond  Isbuk  Blsctioh— 

IBRRO  UIjUUTIES— OUU. 

Tbt  eoDsidetatlOD  is  tbe  work  done  and  to 
be  done  in  draining  the  district.  It  Is  complete 
and  valid  from  first  to  last.  It  relates  back  a 
few  montfafl.    It  is  all  part  of  one  continuous 

elan  of  drainage,  and  the  dating  of  the  bonds 
I  not.  under  the  clrcnmstances,  an  act  wbicb 
invalidates  the  trands  in  any  respect.  Tbe  elec- 
tion and  the  iasne  of  the  bonds  were  made  le- 
gal, if  tlwy  were  not  previoasiy,  by  tlie  last 
election. 

fEd  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  f  18.*] 
(Syllabus  by  tbe  Court) 

Appeal  from  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  St.  Bernard;  Robert 
Emmet  Hlngle,  Judge. 

Action  by  the  Board  of  Commissioners  of 
the  BayoD  Terre-aux-Bcenfs  Drainage  Dis- 
trict against  Earl  R.  Baker.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

See,  also,  48  South.  654. 

Frederick  Augustas  Ahrens,  ft>r  appellant. 
Henry  lu  Favrot  and  Nemours  Henry  Nunee, 
for  appellee. 

BREAUX,  C.  J.  Tb»  purpose  of  plaintiffs 
in  Instituting  this  suit  was  to  have  It  decreed 
that  the  proceedings  were  conducted  In  due 
and  r^ular  form ;  that  they  are  In  every  re- 
spect legal,  and  the  bonds  are  valid. 

There  is  no  dispute  and  no  ground  of  dis- 
pute as  to  the  facts.  The  demand  of  plain- 
tiffs Is  clearly  stated,  and  the  defense  Is  set 
forth  In  the  answer  with  some  particularity. 

Whether  a  tax  of  five  mills  on  all  assess- 
able property  Jn  the  plaintiff  district,  and  an- 
other tax  of  three  cents  per  acre  on  every 
acre  of  land  within  Its  limits  shall  be  levied 
for  40  years,  b^lnnlng  with  1908,  for  the 
purpose  of  draining  the  district,  have  been 
legally  imposed  1b  the  questloD. 

The  pro^>o8ition  to  levy  tbe  tax  was  sub- 
mitted to  tbe  property  taxpayers  and  an 
election  held  ou  August  15,  10(^. 

The  proposition  to  Issue  bonds  in  the  sum 
of  $100,000  was  submitted  at  the  same  time. 

The  commissioners  proclaimed  tbe  election 
carried,  and  issued  the  bonds  on  the  1st  of 
September,  1908. 

These  bonds  were  sold,  but  the  purchaser, 
to  wit.  Earl  R.  Baker,  declined  to  accept  on 
grounds  which  will  be  noticed  later. 

We  for  a  moment  take  up  for  decision  tbe 
question  growing  out  of  the  election  of  Au- 
gust 15.  1908,  and  the  bond  Issue  just  before 
mmtloned. 

A  suit  was  brought  In  the  district  court  to 
hare  the  election  of  August  15,  1908,  and  the 
tesue  of  bonds  of  S^tember  1,  1908,  declared 
1^1. 

Jud^ent  was  rendered  In  this  suit  In  fa- 
vor of  the  plaintiff. 

Tbe  defendant  before  named,  Baker, 
brought  up  an  appeal  to  this  court,  and  In 


this  court  It  was  decided  that  the  election 
had  been  properly  held  under  the  authority 
of  the  police  Jury ;  but  this  court  declined  to 
maintain  the  bonds  as  valid,  as  it  was  sought 
to  secure  them  by  both  taxes,  to  wit,  the  ad 
valorem  5  per  cent,  tax  and  a  specific  tbree- 
mlH  tax  per  acre  combined. 

On  that  ground,  tlie  judgmmt  appealed 
from  was  reversed. 

On  the  0th  of  January  following,  the  police 
Jury  called  an  election  In  compliance  with  the 
requirements  of  the  decision  In  the  former 
case  ;  also  In  the  case  of  Esteres  v.  Bayou 
Bceuf  Drainage  Diet.,  121  La.  991,  46  South. 
992. 

The  following  were  the  propositions  sub- 
mitted to  the  property  taxpayers  of  tbe  dis- 
trict at  the  last-mentioned  election: 

(1)  "To  vote  a  five  mills  tax  for  forty  years  on 
all  assessable  property  in  the  district,  begin- 
ning with  1908,  as  voted  on  Anguat  15,  1008." 

(2)  "To  vote  a  three  cents  per  acre  tax.  on  ev- 
ery acre  of  land  in  the  distnct  for  for^  years, 
beginning  with  1908,  voted  on  August  15,  lOOa" 

(3)  "To  create  an  Indebtedness  of  one  hundred 
thousand  dollars,  and  authorize  the  issuing  of 
bond  for  a  like  amount,  the  bonds  to  bear  five 
per  cent  interest,  to  run  for  forty  years" 

— consisting  of  two  amounts  of  $40,000  and 
$60,000 ;  secured  tbe  first  by  b<Hid  foi;  amount 
of  $40,000,  the  second  by  bonds  for  amount  of 

$60,000. 

This  court  Iield  In  the  case  of  Buard  v. 
Board  of  Commissioners  of  tbe  Portage 
Drainage  District  of  Pointe  Coupee,  123  La. 
500.  49  South.  204.  that  the  board  of  commis- 
sioners were  the  governing  authorities,  and 
that  they  alone  were  authorised  to  bold  tax 
elections  in  the  election  districts.  The  views 
to  the  contrary,  in  prior  opinions,  to  the  ex- 
tent that  the  parties  to  these  cases  were  con- 
cerned, remained  unaffected  by  the  last  opin- 
ion ;  none  the  less,  the  board  of  commission- 
ers of  the  Bayou  Terre-anx-Bcenf  drainage 
district  deemed  it  advisable  to  call  an  elec- 
tion for  June  14,  1008,  and  submitted  the  fol- 
lowing: 

(1)  "To  ratify  and  confirm  the  voting  of  the 
five  mills  tax  »r  forty  years  on  tbe  assessable 
property  In  the  district,  beginning  with  1908." 

The  tax  was  voted  on  August  IS,  1008. 

(2)  "To  ratify  and  confirm  the  voting  of  a 
three  cents  per  acre  tar  on  every  acre  of  land 
in  tbe  district  for  forty  years,  beginning  with 
1908.    Tax  voted  on  August  15,  1008." 

(3)  "To  create  an  indebtedness  of  forty  tbou- 
sand  dollars  and  authorize  a  bond  Issue  of  like 
amount,  payable  in  forty  years,  to  he  secured 
by  the  five  milts  tax  before  mentioned." 

(4)  "To  create  an  Indebtedness  of  sixty  tbou- 
nana  dollars  nnd  authorize  a  bond  issue  of  like 
amount,  bearing  interest  (Rid  payable  as  befoie 
mentioned,  to  be  secured  by  three  cents  per  acre 
tax." 

It  will  be  observed  that  plaintiffs  and  the 
taxpayers  qualified  to  vote  have  separated 
the  two  taxes — that  Is,  the  ad  valorem  and  the 
specific — and  they  have  classified  the  bonds 
as  a  security  for  their  payment,  and  Identi- 
fied each  class  with  tbe  particular  security 
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stated,  so  SB  to  conform  with  the  views  of 
the  conrt  as  expressed  Id  the  former  Baker 
Case.  123  La.  75,  48  South.  654. 

These  last  propositions  were  submitted  to 
the  property  taxpayers  at  an  election  held  on 
June  14, 1909,  as  just  above  stated,  and  after 
the  delays  and  advertisements  the  property 
tax|iayers  in  the  district  ratified  and  confirm- 
ed the  proceedings  before  mentioned  and 
again  authorized  the  Issuance  of  these  bonds. 

They  were  the  bonds  which  were  tendered 
and  which  the  purchasers  declined  to  acc^t 

The  proceedings  were  regular. 

The  defendant  in  supimrt  of  his  refusal  to 
accept  the  bonds  argues,  through  counsel, 
that  Act  No.  14S,  p.  248,  of  1902,  and  its 
amendment.  Intrusted  the  board  of  commis- 
sioners of  the  district  with  the  holding  of 
elections,  and  that  an  election  held  under  the 
direction  of  the  police  jury  is  null  and  void. 

We  win  say  that  the  plaintiffs  in  holding 
the  election  of  January  9,  1900,  under  the  au- 
spices of  the  police  Jury,  complied  with  the 
decisions  of  this  court  in  the  former  Baker 
Case,  48  South.  654. 123  La.  75.  and  the  case 
of  Esteres  t.  Rayon  Terre-aux-Bcenf  Drain- 
age District 

While  It  is  true  that  the  opinion  was  not 
rea  judicata,  It  was,  none  the  less,  rendered 
Inter  partes,  and  must  be  considered  from 
that  piotnt'  of  view  strictly  as  between  the 
partieH.  as  binding,  but  It  must  be  said  that  It 
Is  not  binding  further  than  Inter  partes. 

We  will  not  stop  to  discuss  at  any  length 
the  two  elections,  the  one  of  August  15. 100^ 
and  the  other  of  January  0.  1009.  further 
than  to  state  as  above,  as  between  the  par- 
ties, they  must  have  authority. 

The  maxim,  "Actus  cnrlee  nemlnem  grava- 
blt"— that  Is,  the  action  of  the  court  slionld 
injure  no  one — Is  applicable.  These  parties 
have  accepted  the  decision. 

This  brings  ns  to  a  eonslderatkm  of  the 
important  issue  of  the  case ;  that  is,  the  effect 
to  be  given  to  the  last  election,  that  held  on 
June  14, 1909. 

.  The  proposition  of  the  defendant  Is  that 
an  election  called  to  validate  an  invalid  elec- 
tion proceeding  cannot  be  retroactive  and 
have  the  effect  of  validating  the  first  election. 

Why  Is  it  not  possible  for  the  taxpayer  to 
ratify  a  prior  election?  It  is  aa  approval  of 
that  which  was  done,  and  a  second  expres- 
sion of  their  will.  There  was  nothing  new 
proposed.  There  was  nothing  in  law  to  pre- 
vent them  from  expressing  their  will  a  sec- 
ond time  on  the  subject  In  order.  If  there  had 
been  any  illegality  or  Irregularity  In  the  first 
election.  It  might  be  cured.  These  taxpayers 
came  forward,  as  thej'  had  a  right  to  do,  and 
once  more  eziireFsed  the  desire  to  improve 
their  district  as  proiKwed.  They  expressed 
their  willingness  In  due  form  to  assume  the 
olillgntions  of  paying  the  Itouds. 

If  we  were  to  concede  for  a  moment  that 
the  taxpiiyers  did  not  ratify  that  which  was 
done,  the  Drainage  District  would,  none  the 


less,  be  bound  for  the  taxes  and  the  bonds 
from  the  date  before  mentioned.  But  they 
did  ratify.  The  purpose  In  holding  this  last 
election  was  to  make  the  bonds  legal  and  val- 
id as  originally  issued. 

Under  the  circumstances.  In  view  of  prior 
decisions,  there  can  be  no  valid  objection  to 
the  date  of  the  bonds,  which  precedes  by  some 
months  the  date  of  the  election.  They  had  is- 
sued that  which  they  conceived  were  valid 
bonds,  and  which  they  had  a  right  to  conceive 
were  valid  bonds  after  having  compiled  with 
the  text  of  the  decisions  to  which  we  have  be- 
fore referred. 

There  was  no  error  committed  in  the  pro- 
ceeding of  the  last  election  hrid  to  render  the 
invalidity  ot  these  btmds  reasonably  certain. 
The  plaintiffs  relied  upon  the  conclnslveness 
of  the  expressions  of  the  court. 

It  might  work  a  grievous  wroiv,  the  Su- 
preme Court  of  the  United  States  said  In  a 
case  somewhat  similar,  "to  overthrow  these 
expressions  and  decisions."  "When  the  deci- 
sion Is  one  affecting  the  validity  of  bonds, 
notes,  or  bills,  expressions  and  decisions 
should  g^erally  be  held  conclnslve,"  particu- 
larly as  relates  to  those  who  are  parties  to 
the  lltlgaticm.  Vail  v.  Territory  of  Arizona, 
207  U.  S.  201,  28  Sup.  Ct  107,  52  L.  Ed.  169. 

The  actions  taken  by  the  taxpayers  is  real- 
ly more  forcible  and  expressive  than  a  rati- 
fication or  a  confirmation,  by  reason  of  the 
fact  that  they  absolutely  obligated  them- 
selves In  this  election  to  pay  the  taxes  and 
the  bonds  as  well  as  the  Interest. 

We  have  considered  every  point  presented, 
and  have  not  fonnd  that  there  is  good  ground 
upon  which  to  decree  the  nullity  of  the  elec- 
tion or  the  tnvalidlfy  of  the  bonds. 

For  reasons  assigned,  the  'judgmmt  ap- 
pealed from  Is  affirmed. 

(124  La.) 
No.  17,359. 

LYONS  et  si.  v.  WOMAN'S  LEAGUE  OF 
NEW  ORLEANS. 

(Supreme  Ourt  of  Louisiana.    Jane  7,  1909. 
Rehearing  Denied  June  23,  1900.) 

1.  PABTmoN  (S  30*>— Common  Pbopbbtt. 

Where  a  surviving  parent  holding  property 
in  common  with  a  minor  child  desires  to  have  a 
particular  part  of  the  common  property  adjudi- 
cated to  her,  under  article  343  of  the  Revised 
Civil  Code,  she  mnst,  unrler  the  providions  of 
that  article,  have  not  only  the  interest  of  the 
minor  in  that  property  adjudicated,  bat  that  In- 
terent  together  with  that  of  the  parent.  Massey 
V.  Steeg.  12  La.  Ann.  78,  79. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Dec.  Dig.  !  30.*] 

2.  Vendor  and  Purchabbr  (8  142«>— Bbeach 
BY  Vendor— Eahnest  Monet— Ketdbm. 

Where  it  was  stipulated  in  a  promise  of 
sale  "that  the  one  thousand  dollars  deposited 
by  the  proposed  purchasers  was  earnest  money, 
and  should  the  sale  fall  throuiEh  any  fault  of 
the  vendor  the  one  thousand  dollan!  snail  be  re- 
turned to  the  purcbaeer  with  an  additional  one 
thousand  dollars  according  to  law,"  and  the 
proposed  sale  falls  because  of  the  vendor's  fall- 
ing to  tender  a  valid  title,  the  stipulation  recit- 
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•d  most  be  enforced  by  the  court.  Jefferson 
Sawmill  T.  Iowa  it  LouisiaDa  Land  Co.,  48 
South.  428,  and  Legier  v.  Braughn  (not  yet  of- 
ficially reported)  49  South.  22. 

[Ed.  Note. — For  other  cases,  Me  Vendor  and 
Purcfauer,  Dec  Dig.  S  142.*] 

Breanx,  C      dlisentlng  in  part. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  George  Henry  Tb6ard,  Judge. 

Action  by  Alice  D.  Lyons  and  another 
against  the  Woman's  League  of  New  Or- 
leans. Jodgmeut  for  defendant  and  plain- 
tiffs appeal.  Reversed  In  part,  and  affirm- 
ed in  part 

Benjamin  Dry  and  Charles  Ferdinand 
Claiborne,  for  appellants.  Florence  Loeber 
and  Henry  Denis,  for  appellee. 

NICHOLLS,  J.  The  plaintiffs  In  this  suit 
are  Mrs.  Alice  Depew,  widow  of  Jacob  C. 
Lyons,  and  Jack  Clifford  Lyons.  They  al- 
leged that  they  were  the  true  and  lawful 
ovnen  of  certain  described  property,  togeth- 
er with  all  the  bnUdlngs  and  Improvements. 
That  the  title  of  said  property  wan  then 
vested,  one  undivided  fonrth  In  petltlouo- 
Jack  Clifford  I^rons,  as  one  of  the  two  sole 
heirs  of  the  late  Jacob  C.  Lyons,  and  three 
undivided  fourths  In  petitioner  Mrs.  Alice 
D.  Lyons,  by  virtue  of  the  community  of 
acquets  and  gains  between  her  and  taer  said 
late  husband,  Jacob  O.  Lyons,  as  hereinbe- 
fore mentioned,  and  by  Ttrtne  of  the  adj.  dl- 
cation  to  ber  of  the  interest  (one  undivided 
fourth)  of  her  minor  child,  Alice  Elizabeth 
Lyons,  in  said  property  by  Judgment  of  tiie 
ctvU  district  court,  signed  January  23.  1908, 
rendoed  In  the  matter  of  the  succession  of 
said  late  Jacob  C.  Lyons,  No.  79,061  of  the 
docket  of  said  court,  a  certified  copy  where- 
of has  been  registered  in  the  conveyance  of- 
fice of  tlUs  parish  In  (^nveyance  Book  216, 
folio  445. 

That  by  written  agreement  filed  as  part 
of  the  petition,  the  Woman's  League  of  New 
Orleans  contracted  to  purchase  from  peti- 
tioner, for  the  price  and  sum  of  $15,000,  pay- 
able $4,000  cash,  and  the  balance  in  10  equal 
Installments,  payable  1,  2,  3.  4,  6,  6,  7,  8.  9, 
and  10  yean  after  date,  with  Interest  at  the 
rate  of  7  per  cent  per  annum;  the  whole  as 
appears  by  the  said  written  agreement  dat- 
ed November  12^  1907,  filed  for  reference. 

That  on  March  17,  1008,  they  tendered  a 
good  and  legal  Utle  to  said  property,  free 
and  dear  from  all  incnmbrancea,  to  said 
Woman's  League  of  New  Orleans,  through 
Its  president  Miss  Charlotte  B.  Elliott,  the 
whole  as  more  fully  appears  by  the  annexed 
proposed  act  of  sale  of  said  property,  duly 
signed  by  petitioners,  with  all  proper  cer- 
tificates thereto  showing  that  the  title  of 
petitioner  to  said  property  then  and  was  at 
the  time  of  said  tender  free  and  clear  from 


all  Incumbrances,  and  as  more  fully  appear- 
ed by  the  procds  verbal  of  tender  executed 
by  Benjamin  Ory,  notary  public  In  this  city, 
lu  presence  of  two  witnessoi,  annexed  and 
filed  for  reference. 

That  they  and  their  authors  were  then,  and 
had  been  for  o>er  10  years,  lu  full,  quiet 
public,  undisturbed  physical  and  corporal 
possession  of  said  property,  and  that  the  re- 
fusal of  said  Woman's  League  of  New  Or- 
leans to  comply  with  its  agreement  of  pur- 
chase was  without  any  good  and  legal  cause 
or  reason  whatsoever.  That  they  were  then, 
and  had  been  ever  since  the  1st  day  of  Feb- 
ruary, 1908,  ready  to  deliver  to  said  purchas- 
er both  the  legal  title  and  the  physical  pos- 
session of  said  property;  that  on  February 
13,  1908,  the  said  Woman's  League  of  New 
Orleans  peremptorily  and  unconditionally  re- 
fused to  take  title  to  said  property,  and  to 
carry  out  their  agreement  of  purchase  here- 
inbefore mentioned;  that  this  refusal,  as 
hereinbefore  mentioned,  was  without  Just 
and  legal  cause,  and  petitioners  were  en- 
titled to  a  specific  performance  of  said 
agreement  of  purchase  notwithstanding  such 
refusal. 

In  view  of  the  premises,  the  annexed  writ- 
ten agreement  of  purchase,  and  the  annexed 
act  of  sale  and  tender  thereof,  together 
with  all  the  certificates  annexed  thereto  be- 
ing considered,  petitioners  prayed  that  the 
Woman's  League  of  New  Orieans  be  dted, 
and,  after  due  proceedings  had  and  legal  de- 
lays, that  there  be  Judgment  in  favor  of  peti- 
tioners and  against  the  Bald  Woman's  League 
of  New  Orleans,  to  comply  with  its  adjudi- 
cation wllhln  a*  delay  to  be  fixed  the 
honorable  coort^  and  that  on  default  thereof 
there  be  further  judgment  herein  agalnat 
sold  Wranan's  League  of  New  Orleans  for 
the  full  amount  of  the  purchase  price  of 
said  iiroperty,  to  wit  the  sum  of  $15,000, 
less  the  sum  of  $1,000  paid  by  said  Woman's 
League  of  New  Orleans  to  petitioners  on  ac- 
count of  the  purchase  price  aforesaid,  with 
legal  interest  on  said  sum  of  $14,000  from 
Jtidlclal  demand  until  paid;  that  the  de* 
scribed  property  be  thereafter  sold  by  the 
civil  sheriff  of  this  parish  to  pay  and  sat- 
isfy the  Judgment  thus  rendered  against  it 
together  with  interest  thereon  as  aforesaid, 
and  all  costs.  They  prayed  for  all  other  req- 
uisite and  necessary  Ju^nnent  and  decrees 
In  the  premiseai  and  for  general  and  equi- 
table relief. 

Annexed  to  and  accompanying  Oie  petl- 
tlm  was  the  following  instrument; 

"Agreement  to  Purchase. 

"We,  the  Woman's  League  of  New  Orleans,  a 
corporation  duly  organized  under  the  laws  of 
Louisiana,  hereby  agree  to  purchase  for  the  snm 
of  fifteen  thousand  ($15,000.00)  dollars,  and  the 
widow  and  heirs  of  Jacob  C.  Lyons,  hereby 
agree  to  sell  for  said  amount,  the  property,  with 
all  improvements  thereon.  No.  1115,  Prytania 
street,  between  Calliope  and  Clio  and  bounded 
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bv  St  Charles  avenne,  now  occupied  by  the 
New  Orleans  Free  Iiibntry,  said  property  con- 
Bwting  of  a  three-story  biick  btuldiDs  on  lot 
meaaurins  about  eighty-two  feet  on  Prytania 
street,  by  a  depth  of  one  hondred  aod  twenty 
feet  more  or  less. 

**The  terma  to  be  four  thousand  (f4.000.00) 
dollars  cash,  balance  in  notes  of  eqnal  amounts 
payable  in  one,  two,  three,  four,  fire,  bIx,  seven, 
eight,  nine  and  ten  years,  with  interest  at  the  rate 
of  seven  per  cenL  per  annum,  interest  on  all  of 
the  notes  to  be  paid  annually,  the  maker  of  said 
notes  to  have  the  privilege  of  taking  u^  said 
notes  at  any  time  before  maturity  by  paying  the 
accrued  Interest  thereon. 

"It  is  understood  between  the  parties  that  tiie 
one  thousand  ($1,000)  dollars  deposited  by  the 
proposed  purchaser  is  earnest  money,  and  should 
the  saie  all  through  by  any  fault  of  the  vendor 
the  one  thousand  ($1,W>Q)  dollar*  shall  be  re- 
turned to  the  purchaser  with  an  additional  one 
thousand  ($l,000j  dollars,  according  to  law.  It 
is  also  understood  between  the  parties  that  the 
sale  shall  be  completed  within  ninety  days  from 
the  date  hereof,  and  that  the  rents  shall  be  col- 
lected by  the  vendor  up  to  the  day  of  signing  of 
the  act  of  sale.  The  taxes  for  1907,  both  city 
and  state,  will  he  paid  by  the  vendor. 

"New  Orleans  November  12th.  1907. 

"[Signed]   Alice  D.  Lyons, 

'^Per  W.  G.  Depew. 
"[Signed]   Cbarlotte  B.  Elliott, 
"Per  Woman's  League." 

The  defendant  answered.  After  pleading 
the  general  issue,  It  admitted  that  by  writ- 
ten agreem^t  dated  November  12,  1907,  It 
contracted  and  promised  to  purchase  from 
plaintUEs  the  property  described  In  the  writ- 
ten agreement  and  promise  of  sale  which 
was  annexed,  but  it  averred  that  the  title 
to  said  property  as  offered  by  plaintiffs  was 
defective,  and  the  said  property  did  not  be- 
long exclusively  to  them,  but  was  partly 
the  property  of  the  minor  child  of  Mrs.  Alice 
D.  Lyons,  one  of  the  plaintiffs.  That  the 
manner  in  which  the  said  plaintiff  pretends 
to  have  acquired  the  share  and  interest  of 
her  said  minor  child  in  said  property  by  ad- 
judication of  the  same  to  her  is  Illegal  and 
Invalid,  and  has  produced  no  legal  dlresti- 
tnre  of  the  rights  and  ownership  of '  said 
minor.  Respondent  averred  further  that 
the  undivided  portion  of  the  said  plaintiff 
In  the  property  Is  still  affected  and  incum- 
bored  by  the  legal  mortgage  In  favor  of  her 
said  minor  child.  And  now  assuming  the 
character  of  plaintiff  In  reconvention,  re- 
spondent averred  that  the  aforesaid  promise 
of  sale  of  November  12,  1907,  provides  that 
the  tl>000  deposited  by  respondent  is  earnest 
money,  and  that,  ahoald  the  sale  fall  through 
any  fault  of  the  vraidor,  the  said  $1,000  shall 
be  returned  to  the  purchaser,  with  an  ad- 
ditional 91,000,  according  to  law. 

That  It  is  by  the  fault  of  tlie  said  plaintiff 
that  the  aale  had  failed,  because  she  could 
have  procured  a  legal  disposition  and  divesti- 
ture of  her  said  minor  child's  rights  in  the 
said  property,  and  thereby  been  able  to  give 
respondent  a  valid  title  to  the  same. 

Wherefore  respondent  prayed  that  the 
plaintiffs'  suit  be  dismissed  at  their  cost. 
And  respondent  prayed  further  for  judgment 
In  Its  favor  condemning  plaintiffs  to  pay  It 
the  sold  sum  of  $1,000  with  Interest  accord- 


ing to  law.  And  respondent  prayed  for  all 
general  and  equitable  relief. 

The  district  court  rendered  Judgment  re- 
jecting plaintiffs'  demand  for  specific  per- 
formance, and  further  adjudged  and  decreed 
that  defendant,  the  Woman's  League  of  New 
Orleans,  do  have  Judgment  against  plaintiffs, 
Alice  Depew,  widow  of  Jacob  C.  Lyons,  and 
Jack  Clifford  Lyons,  for  the  sum  of  $1,000, 
with  l^al  Interest  thereon  from  November 
IS,  1007,  until  paid,  and  costs  of  suit  to  be 
paid  by  plaintiffs  in  solido. 

It  was  admitted  on  the  trial  that  Jacob  O. 
Lyons  at  his  death  left  surviving  him  as  his 
sole  and  only  heirs  only  two  children,  issue 
of  his  marriage  vrith  Miss  Alice  D.  Lyons; 
that  they  were  named  Jack  Clifford  Lyons, 
of  age  at  the  time  of  said  admission,  above 
21  years  of  age,  and  Elizabeth  Lyons,  at 
that  time  about  10  years  of  age.  The  plaliH 
tiff  Mrs.  Alice  D.  Lyons  has  appealed. 

In  the  Supreme  Court,  the  defendant  and 
appellee  has  answered  the  appeal.  It  repre- 
sents that  the  Judgment  appealed  from  Is  er- 
roneous in  the  respect  that  It  decides  that 
the  defendant  is  not  entitled  to  the  earnest 
money  stipulated  in  the  promise  of  sale,  be- 
cause the  plaintiffs  were  willing  and  offered 
to  execute  an  act  of  sale  of  ttie  property 
mentioned  In  the  promise  of  sale  though  the 
title  thereof  was  defective.  Defendant  pray- 
ed that  the  Judgment  be  reversed  In  that  re* 
spect,  but  affirmed  In  every  other  respect,  and 
that  there  be  Judgment  against  the  plaintiffs 
and  appellants  In  favor  of  respondeat  ac- 
cording to  law  for  the  earnest  money  stlpi^ 
lated  In  the  provision  of  sale. 

The  district  Judge  assigned  the  following 
reasons  for  the  Judgment: 

"The  record  shows  that  the  property  iu  snit 
was  acquired  by  Jacob  C.  Lyons  during  the 
community  of  acquets  and  gains  existing  be- 
tween him  and  his  wife,  Alice  Depew.  At  his 
death  he  left  surviving  him  his  said  wife  and 
their  two  minor  children.  Jack  Clifford  Lyons, 
now  a  major,  and  Alice  Elizabeth  Lyons,  a 
minor  now  10  years  old.  The  respective  in- 
terests of  said  parties  in  said  property,  there- 
fore, were  for  Mrs.  Lyons  one  undivided  half, 
for  Jack  Clifford  one  undivided  fourth,  and 
for  the  minor  one  undivided  fourth. 

"Jacob  C.  Lyons*  succession  was  duljr  open- 
ed, and  among  the  proceedings  therein  had 
there  appears  a  petition  of  Mrs.  D.  A.  Lyons, 
individually  and  as  the  duly  qualified  tutrix 
of  her  minor  child,  Alice  Elizabeth,  averring 
that  she  is  owner  In  common  with  said  minor 
of  sundry  movables  and  immovables  (among 
the  latter  the  property  in  question),  and  that 
'she  Is  desirons  of  having  the  share,  portion, 
and  interest  of  said  minor^ln  said  movables  and 
immovables  adjudicated  to  her  at  the  price  of 
estimation  and  value  set  forth  in  the  inven- 
tories thereof  of  record.  The  prayer  of  hep 
petition  is  that  a  family  meeting  be  convened 
^to  determine  whether  or  not  said  adjudication 
is  to  the  interest  and  advantage  of  said  minor.* 

"The  familjf  meeting  convened  in  accordance 
with  said  petition,  declared  that  the  adjudica- 
tion would  be  to  the  interest  of  the  minor,  and 
recommended  that  it  be  made  for  the  aggregate 
price  of  $89,710.07  as  per  the  estimate  of  the 
experts  appearing  In  the  inventories.  There- 
upon a  decree  of  adjudication  was  rendered 
from  which  the  following  extract  is  taken  as 
bearing  on  the  matter  at  issue. 
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"  'On  the  petitioD  of  Mrs.  Alice  D.  LyoDB.  the 
mother  and  oatoral  tutrix  of  the  minor,  Alice 
Elizabeth  Lyons,  to  have  the  latter's  undivided 
ioterest  in  certain  property  held  in  common  be- 
tween said  minor  and  said  natural  tutrix  ad- 
Jadicated  to  the  said  Mrs.  A.  D.  Lyons.  c<m- 
siderlng  the  deliberations  of  the  family  meeting 
in  behalf  of  said  minor  held  before  Benjamin 
O17,  notary  public,  on  January  20,  1903,  the 
order  on  which  said  family  meeting  was  held 
and  the  procOs  vertal  of  said  famUy  meeting 
herein  filed: 

"  *It  is  ordered,  adjudged,  and  decreed  that 
the  deliberations  of  said  family  meeting  be  ap- 
proved and  homologated,  and  accordingly, 

"  *It  f*  further  ordered,  adjudged,  and  de- 
creed that  the  one  undivided  fourth  interest  of 
said  minor,  Alice  Elizabeth  Lyons,  In  the  prop- 
erty hereinafter  described,  and  held  in  common 
by  her  with  her  said  mother,  Mrs.  A.  D.  Lyons, 
be  and  the  same  is  hereby  adjudicated  to  said 
Mrs.  A.  D.  Lyons,  her  mother,  at  the  pricq 
and  Bum  hereinafter  mentioned,  being  the  price 
of  the  estimation  fixed  thereon  by  the  experts 
appointed  by  the  court  and  set  forth  in  the 
inventory  herein.'   •    ♦  • 

"(Here  follow  the  description  and  estimation 
9t  several  items  of  property,  inclusive  of  the 
leal^  in  anit.) 

"*It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  property  so  adjudicated  remains 
spedallr  mortgaged  to  secure  the  payment  of 
said  pnce  of  adjudication  and  the  interest  there- 
of.' 

**On  the  day  following  the  rendition  of  that 
judgment,  Mrs.  Lyons,  with  a  view  to  relieving 
her  prDi»erty  of  the  general  mortgage  resulting 
from  the  tutorship  of  her  minor  child,  and  of 
the  apecial  mortgage  couBequent  upon  the  ad- 
judication aforesaid,  presented  to  the  court  an 
account  showing  that  the  amount  of  the  rights 
of  said  minor  was  $35,215.38,  which  account 
had  been  submitted  to  and  approved  by  the  un- 
dertntor,  and  prayed  that  the  minor's  rights  be 
liquidated  and  fixed  at  the  amount  stated.  Her 
prayer  having  been  granted,  she  next  offered  to 
specially  mortga^,  in  order  to  secure  (he  mi- 
nor's nghts  liquidated  as  aforesaid,  a  square 
ot  ground  and  other  real  estate  which  formed 
part  of  the  property  owned  in  common  with 
said  minor  and  was  included  in  the  Judgment 
of  adjudication. 

"Upon  the  recommendation  ot  the  family 
meeting  convened  at  her  request,  and  in  ac- 
cordance with  the  report  of  the  experts  ap- 
pointed by  the  court  that  the  property  offered 
to  be  ipecially  mortgaged  exceeded  by  at  least 
25  per  cent  the  liquidated  ricbta  of  the  minor, 
the  court  authorized  the  special  mortgage  to  be 
executed,  and  thereafter,  upon  proof  of  Its 
recordation  In  the  mortgage  office,  ordered  the 
annulment  and  erasure  from  the  books  of  said 
office  of  the  general  mortgage  resulting  from  the 
confirmation  of  Mrs.  I^ons  as  tutrix  and  of 
the  special  mortgage  rec<^nlzed  by  the  judgment 
of  adjadicatioD. 

"Opinion. 

"Defendant  contends  in  the  first  place  that 
'the  adjudication  should  have  been  of  the  whole 
property  held  In  common,  and  not  merely  of  the 
minor's  share  therein,  and  that  the  special 
mortgage  securing  the  payment  of  the  pnce  of 
adjudication  should  have  borne  upon  the  whole 
property,  and  should  oot  have  Men  restricted 
Dy  the  decree  of  adjudication  to  the  minor's 
interest.  That  contention  is  well  founded.  Ar- 
ticle 343  of  the  Revised  Civil  Code,  as  amend- 
ed by  Act  No.  SO,  p.  83.  of  1900,  reads:  'When- 
ever the  father  or  mother  of  a  minor  has  prop- 
erty In  common  with  him,  they  each  can  cause 
it  to  be  adju^cated  to  them,  either  in  whole  or 
in  part,  at  the  price  of  an  estimation  made 
by  experts  appointed  by  the  Judge  and  duly 
swon.  after  a  family  meeting,  duly  aasemblea, 
shall  nave  declared  that  the  adjudication  la  for 
tbt  interest  of  the  minor,  ud  the  undertntor 


shall  have  given  his  consent  thereto,  and  In 
this  case  the  property  so  adjudicated  shall  re- 
main specially  mortgaged  tM  the  aecority  ot 
the  payment  of  the  price  ot  the  adjndicatUm 
and  the  intereat  thereof.' 

"The  pronoun  'it,'  following  the  verb  'cause* 
in  said  article,  dearly  refers  to  property  in 
common  with  him,  and  it  Is  the  property  (in 
common)  so  adjudicated  which  must  remain 
specially  mortgaged  to  secure  the  payment  of 
the  price  of  adjudication.  That  la  also  ap- 
parent from  the  French  text  of  the  Civil  Code 
of  1825,  art.  338: 

"  'Lorsque  le  p6re  on  la  m£re  d'un  mineur  a 
dee  biens  en  cranmun  avec  lul,  11  pent  se  lee 
faire  adjuger,  en  tout  on  en  parUe;  *  •  * 
et  daos  ce  cas,  les  Mens  ainsl  adjugte  demenre- 
ront  hypoth^ute  spteialement.'   •   «  « 

"Besides,  the  precise  issue  was  determined  by 
the  Supreme  Court  in  Massey  v.  Steeg,  12  La. 
Ann.  78,  79,  in  these  words: 

"  'It  Is  contended  by  the  appellants  that  the 
minor's  right  of  mortgage  in  this  case  should 
be  restricted  to  the  undivided  half,  as  their 
share  of  the  property  adjudicated  to  their  fa- 
ther. We  do  not  think  so.  The  law  expressly 
declares  that  the  property  held  In  common— 
not  the  undivided  half  thereof— may  be  adjudi- 
cated to  the  surviving  parent,  and,  so  aiUu- 
dicated,  shall  remain  specially  mortgaged  for 
the  security  of  the  payment  of  the  price  of 
adjudication.' 

"It  is  anfued,  however,  by  counsel  for  plaln- 
tiifi,  that  lex  neminem  cogit  ad  vana,'and  that 
It  is  a  vain  thing  to  adjudicate  to  the  parent 
that  part  of  the  property  in  common  of  which 
he  is  already  the  owner,  and  that  all  that  be 
needs  to  acquire  is  the  share  <A  his  minor 
child. 

"The  reply  to  that  argument  la  that  the  priv* 
ilege  granted  to  the  parent  by  article  843  *is  in 
derogation  to  the  general  rules  established  for 
the  protection  ot  those  who,  from  want  of  age 
and  experience,  are  supposed  to  be  incapable  of 
guarding  their  own  interest,  and  should  be  re- 
stricted  within  the  limits  of  the  provisionB  un- 
der which  it  is  awarded.*  Barty  t.  Harty.  8 
Mart  (N.  S.)  618. 

"In  other  words,  when  a  statute  confers  an 
exceptional  privilege  particularly  as  regards  the 
acquisition  of  minors'  property,  its  provisions 
must  be  strictly  followed.  To  the  suggestion 
that  some  of  those  provisions  are  oseless,  the 
reply  la:  *Ita  lex  seripta  est.* 

"Hence,  It  being  so  written  In  article  843,  the 
parent  who  wishes  to  acquire  bis  minor  child's 
share  In  the  property  held  in  common  mast 
cause  tiie  whole  property  to  be  adjudicated  to 
him,  or  else  he  takes  nothing  by  the  adjudica- 
tion. 

"But,  says  counsel  for  plaintiffs:  'Whenever 
a  Judgment  has  Iwen  rendered  by  a  competent 
court  adjudicating  (as  was  done  here)  communi- 
ty property  to  a  surviving  spouse,  and  neither 
fraud  oor  spoliation  Is  alleged  or  shown,  the 
correctness  of  the  Judgment  cannot  be  Inquired 
Into  collaterally.*  And  he  cites  Suocession  of 
McClean,  23  La.  Ann.  17;  Sanders  v.  Carson, 
2  iM.  Ann.  293;  Orr  v.  Thomas,  8  La.  Ann. 
582 :  Ferrier  v.  Ferrier,  9  La.  Ann.  428 ;  Suc- 
cession ot  Hebert,  4  La.  Ann.  77. 

"In  those  cases  the  collateral  attaf:k  was  op* 
on  the  iwroceedinn  leading  up  to  the  decree  of 
adjudication  on  the  ground  that  they  were  irreg- 
ular and  informal ;  whereas  here  it  is  the  ef- 
fect to  be  given  to  the  decree  itself  which  is 
questioned.  It  being  argued  justly,  in  my  opin- 
ion, that  there  Is  no  law  authorising  the  transfer 
and  divestiture  ot  minors'  property  in  the  man- 
ner stated,  and  hence  the  judgment  of  adjudica- 
tion falls  short  of  Its  purpose. 

"Moreover,  as  the  defendant  cannot  be  com- 
pelled to  accept  a  title  suggestive  of  litigation. 
It  undoubtedly  has  the  rwbt  to  show  that  the 
decree  of  adjudication  Is  liable  to  a  direct  at- 
tack by  the  minor  upon  attaining  the  age  of  ma- 
jority. 
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"It  must  be  said,  however,  in  justice  to  plain- 
tifFi'  counsel  who  obtained  the  said  decrecj  that 
he  Is  not  alone  in  hla  erroneoas  interpretation  of 
article  343,  and  that  other  experienced  probate 
lawyers  have  given  their  sanction  to  judgments 
adjudicating  only  the  minora'  share  of  the  com- 
mon property.  His  luggestidh  that,  if  the  court 
be  correct  in  the  views  herein  expressed,  many 
titles  to  real  estate  In  New  Orleans  will  be  en< 
dangered,  has  strongly  appealed  to  the  court  to 
arrive  at  a  different  coDCtosion.  But  this  is  not 
a  case  for  the  application  of  the  maxim,  *Com- 
munis  error  facit  jus.'  The  decision  in  Massey 
V.  Steeg  above  referred  to  was  rendered  more 
than  SI  yean  ago,  and  has  never  been  overruled, 
so  far  as  I  am  aware.  And  a  reference  to  Flem- 
ming's  Formulary— a  work  carefully  compiled 
from  the  pleadings  of  most  expert  pleaders  at 
the  bar— will  show  that  the  Supreme  Court's 
constraction  of  article  o43  in  that  case  has  been 

fenerally  accepted  and  followed.  (Pages  124- 
26j 

"The  court  being  of  (pinion  that  the  title  ten- 
dered to  defendant  is  defective  in  the  particular 
stated,  it  becomes  unnecessary  to  consider  the 
other  interesting  issue  raised  by  defendant  as  to 
the  validity  of-  the  special  mortgage  given  by 
Mrs.  Iryona  in  lieu  of  both  the  geueral  mortgage 
reBulting  from  her  coofirmRtion  as  tutrix  and 
the  special  mortice  to  secure  the  price  of  ad- 
judication. 

"As  to  the  reconventional  demand,  defendant 
is  entitled  to  recover  under  it  no  more  than  the 
$1,000  deposited  as  earnest  with  incerest.  Arti- 
cle 2463,  Rev.  Civ.  Code,  which  the  parties  evi- 
dently bad  in  view  in  writing  the  stipulation 
regarding  the  payment  of  an  additional  $1,000, 
says,  'But  if  the  promise  to  sell  has  been  made 
with  the  giving  of  earnest,  each  of  the  contract- 
ing parties  is  at  lil>erty  to  recede  from  the  prom- 
ise, to  wit,  he  who  lias  given  the  earnest  by  toT- 
feiting  it,  and  he  who  has  received  it  by  re- 
turning the  double.*  Therefore  it  is  only  when 
the  vendor  lias  arbitrarily  receded  from  the 
promise  that  he  can  be  made  to  n^tiim  double 
the  earnest.  So  far  from  receding  from  the 
promise  to  sell,  plalnti£h  are  even  row  insist- 
ing upon  iti  fumllment  It  would  be  strange 
justice  indeed  to  enforce  a^iaiant  them  the  peum- 
ty  provided  in  article  2463  simply  because,  in 
the  opinion  of  the  court,  their  title  to  the  prop- 
erty is  not  such  as  defendant  can  be  compelled 
to  accept 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed that  plaintiffs'  demand  for  a  specific  per- 
formance be  rejected,  and  that  defendant,  the 
Roman's  League  of  New  Orleans,  have  judg- 
ment in  reconvention  against  plaintiffs  Alice  De- 
pew,  widow  of  Jacob  C.  Lyons,  and  Jack  Clif- 
ford Lyons,  for  the  sum  of  |1,000,  with  legal  in- 
terest thereon  from  November  13,  1907,  until 

8 aid ;  all  costs  of  suit  to  be  paid  by  plaintiffs 
I  solido." 

In  the  brief  filed  on  behalf  of  the  plain- 
tiffs* counsel,  copying  article  343  of  the  Civ- 
il Code,  they  say: 

"Whenever  the  father  or  mother  of  a  minor 
has  property  In  common  with  him  they  can 
cause  it  to  be  adjudicated  to  them  either  in 
whole  or  in  part,"  etc 

"In  whole"  when  minors  hold  the  proper- 
ty In  common  with  the  father  or  mother; 
in  part  when  majors  and  minors  hold  the 
property  in  common  with  the  father  or 
mother. 

Such  has  been  the  interpretation  of  the 
article  and  the  practice  of  lawyers  from  time 
ImmemorlaL  Whenever  the  co-owners  of 
the  father  or  mother  were  all  minors,  ail 
the  property  was  adjudicated  as  an  easy  op- 
eration; and  when  some  of  the  co-owners 


were  majors  and  others  minors,  then  only 
share  Interest  and  "part"  of  the  minor  or 
minors  was  adjudicated.  It  could  not  be 
done  otherwise,  for  the  law  did  not  and 
could  not  adjudicate  the  "part"  of  the  ma- 
jors. To  say  that  only  the  "whole"  property 
and  not  a  "part"  can  be  adjudicated  is  to 
speak  in  contradiction  and  disregard  of  the 
letter  of  the  article  which  authorizes  the 
adjudication  of  the  property  "In  whole  or  in 
part" 

,  But  the  defendant  says  that  the  article 
continues,  "and  In  this  case  the  property  so 
adjudicated  shall  remain  specially  mortgag- 
ed,*' etc.  They  argue  that  the  word  "prop- 
erty" means  the  "whole  property,"  but  the 
meaning  of  this  word  must  be  gathered  from 
the  whole  article.  It  evidently  means  the 
"property  in  whole  or  In  part  so  adjudicated 
shall  remain  specially  mortgaged,"  etc.  Why 
put  upon  the  word  an  interpretation  which 
would  require  more  property  to  guarantee  the 
price  of  adjudication  than  the  property  It- 
self adjudicated,  or  more  than  the  minors 
own?  Besides,  such  an  interpretation  would 
restrict  and  limit  the  right  of  adjudication 
to  cases  only  where  the  co-owners  were  all 
minors.  For,  in  all  cases  where  th6re  would 
be  one  major,  the  parent  could  not  take  ad- 
vantage of  the  article,  because  the  family 
meeting  could  not  recommend  the  adjudica- 
tion of  the  major's  part  nor  could  the  court 
adjudicate  it 

The  spirit  of  the  law  was  to  enable  either 
parent  of  the  minor  to  acquire  the  "part"  or 
interest  of  tbe  minor  child  or  children  In 
property  held  in  common  at  a  fair  valuation. 
In  order  to  avoid  the  cost  of  a  partition  and 
the  differences  to  which  joint  ownorahlp 
gives  rise. 

"The  adjudication  of  the  common  oroperty  to 
the  surviving  parent  is  not  foundea  upon  the 
narrow  consideration  of  pecuniary  advantage, 
but,  as  has  been  well  observed  by  counsel,  in  the 
greatest  good  of  the  children.  It  enables  the 
parents  tp  continue  the  former  busineaa  of  the 
community,  and  st^cures  to  the  children  their 
home  with  all  Its  lueociationB."  Succession  ^ 
Hebert,  4  La.  Ann.  77  (78). 

As  early  as  1^9,  In  the  Snccesslon  of  He- 
bert 4  La.  Ann.  77,  Chief  Justice  Eustlce, 
speaks  of  tbe  application  of  the  father  '^o 
have  the  Interest  oC  bis  children  In  the  proi^- 
erty  adjudicated  to  blm,"  etc. 

In  1SS4,  in  the  case  of  Fenier  t.  Ferrler, 
9  La.  Ann.  428  (432)  the  judgment  of  adjudi- 
cation read: 

"  *  *  *  And  that  tbe  share  of  the  mlnoxs, 
Leon,  Rosa,  and  Emma  Ferrler,  in  the  property 
held  in  community  between  tbe  said  Augusts 
Ferrier  and  their  mother,  Delphine  Fotche,  be 
adjudicated  to  tbe  said  Auguste  Ferrier,"  etc 

Although  this  judgment  was  vigorously 
assailed  on  four  grounds.  It  did  not  occur  to 
the  plaintiff's  attorneys  to  attack  it  on  tbe 
ground  set  up  here,  that  the  "whole"  and  not 
a  "part"  of  tbe  property  could  be  adjudi- 
cated for  the  reason,  no  doubt,  that  the  bar 
Interpreted  article  343  as  authorizing  the  a'l- 
judlcation  of  the  "shares  of  the  minors." 
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The  Snpreme  Court  matotalned  the  adjudi- 
cation "for  the  Bhare  of  his  deceased  wife, 
Delphtne  Porch^  In  the  comimiulty  proper- 
ty," etc. 

In  the  Succession  of  Lydla  Robinson,  23 
La.  Ann.  17,  the  minors'  share  of  the  com- 
munity was  adjudicated  to  their  natural  fa- 
ther at  an  estimated  value  of  half  of  the 
commonity  property.  Held: 

"A  judgment  of  adjudication  cannot  be  attack- 
ed collaterally,  there  belns  no  fraud  nor  ipolia- 

tioD  shown." 

"The  judgment  of  fldjndicatioo  having  been 
rendered  by  a  conrt  of  competent  jurisdiction, 
and  no  frand  or  spoliation  being  shown,  its  va- 
lidity cannot  be  inquired  into  coliatemlly."  San- 
ders V.  Carson.  2  La.  Ann.  393  (395) ;  Win- 
chester T.  Cain.  1  Rob.  421. 

Ghl^  Justice  Bermtfdez  wrote  the  follow- 
ing syUabus  in  the  case  of  Ealer  t.  Lodge, 
36  La.  Ann.  116: 

"Rights  of  the  cieditois  of  the  community  can- 
not be  defeated  by  adjudication  of  the  share  of 
minora  in  the  common  property  to  the  surviving 
5|wuse,"  etc 

Article  343  has  always  been  literally  In- 
terpreted. 

Thus  It  has  been  held  that  movable  prop- 
erty be  adjudicated,  although  the  article 
provides  that  "the  property  so  adjudicated 
shall  remain  specially  mortgaged,"  and  we 
know  that  movables  cannot  be  mortgaged. 
Massey  v.  Steeg.  12  La.  Ann.  78. 

In  the  cases  of  Harty  v.  Harty,  8  Mart  (N. 
S.)  518,  and  Berteau  v.  O'Brien,  2  I^a.  Ann. 
162  (163),  it  was  held  that  not  only  commu- 
nity property  but  property  beid  by  any  ti- 
tle In  common  by  the  parent  and  his  minor 
child,  could  be  adjudicated.  But  the  defend- 
ants point  confidently  to  the  case  of  Masaey 
T.  Steeg,  12  La.  Ann.  78.  Upon  page  79  we 
copy  the  foUowlng  language: 

"The  taw  expressly  declares  that  the  property 
beld  in  common — not  the  undivided  halt  thereof 
—may  be  adjudicated  to  the  survivlaK  parent, 
and  so  adjudicated  shall  remain  specially  mort- 
snaed  for  the  security  of  the  payment  of  the 
price  of  the  adjudication." 

The  syllabus  reads  as  follows: 

"When  such  adjudication  takes  place,  the 
special  mortgage  in  favor  of  the  minor,  result- 
ing from  the  adjudication,  attaches  to  such  of 
the  property  adjudicated  as  is  susceptible  to 
mortgf^e.  The  right  of  mortgage  in  this  case 
is  not  restricted  to  the  individual  share  of  the 
minors,  but  the  whole  property  remains  special- 
ly mortgaged  for  the  security  of  the  payment 
of  the  price  of  the  adjudication." 

With  all  due  respect,  the  court  did  not 
quote  the  law  in  full,  and  both  Its  language 
and  the  syllabus  are  obiter  dicta.  The  law 
does  not  declare  that  "the  property  held  in 
common  may  be  adjudicated."  But  It  ex- 
pressly says  that  the  property  In  common 
may  be  adjudicated  "In  whole  or  In  part" 

The  question  before  the  court  In  that  case 
was  not  whether  the  "whole"  or  a  "part"  of 
the  pn^rty  could  be  adjudicated;  therefore. 
whatevCT  the  conrt  said  on  that  subject  was 
*^lter.'*  The  whole  property  has  been  ad- 


judicated, because  all  the  co-ownera  were 

minors. 

The  syllabus  In  those  days  waa  not  made 
by  the  court,  and  therefore  it  was  not  re- 
sponsible for  It  But  we  will  show  that  the 
language  used  by  the  court  was  not  neces- 
sary to  the  decision  of  the  case,  and,  there- 
fore. Is  also  obiter. 

The  plaintirrs,  Wllllam  Masset  et  al.,  had 
obtained  a  Judgment  against  Steeg.  They 
could  not  exectite  this  Judgment  against 
Steeg,  because  there  was  a  general  mort- 
gage on  his  property  as  tutor  of  his  children, 
and  a  legal  mortgage  resulting  from  the  ad- 
judication to  htm  of  the  Iramovablea  of  the 
community,  valued  at  f2,000,  and  movables 
valued  at  $800.  The  plalutifTs  asked  that 
the  minors'  claims  against  the  property  of 
their  father  be  reduced  to  one-half  the  price 
of  the  Immovables,  say  91,000,  and  be  re- 
stricted to  the  half  Of  the  Immovable  prop- 
erty adjudicated. 

The  court  refused,  on  the  ground  that  mov- 
ables as  well  as  Immovables  could  be  ad- 
judicated; and,  on  the  second  ground,  that 
the  whole  property  under  the  law,  and  not 
only  one-balf  thereof  was  adjudicated,  and 
that  the  whole  property  remained  mortgaged 
to  sectire  the  price  of  adjudication.  But  this 
second  ground  was  not  necessary  to  the  deci- 
sion of  the  case,  because  the  court,  In  con- 
cluding, gave  the  true  and  lnconte8tiu>le  rea- 
son as  follows: 

"Bat,  conceding  It  to  be  as  contended  for. 
still  it  is  difficult  to  perceive  In  what  manner 
such  restrictions  could  possibly  inure  to  the 
benefit  of  the  appellants,  inasmuch  as  the  law 
creates  in  favor  of  the  minor  a  tacit,  inde- 
pendently of  the  Epecial,  mortgage  on  the  prop- 
erty of  his  natural  tutor,  from  the  day  on 
which  the  tutorship  devolved  upon  the  tatter,  as 
security  for  his  adminiatratfon  and  the  re- 
sponsibility resulting  from  it.  Civ.  Code  1838. 
art.  354 ;  Gonaoulio  v.  Migues,  5  La.  Ann.  565." 

In  a  subsequent  case  decided  In  1884,  the 
question  came  squarely  for  deeislou  before 
this  court,  viz.:  Upon  what  portion  of  the 
property  adjudicated  rests  the  privilege  of  se- 
curing the  price  of  adjudication — upon  the 
whole  property,  or  upon  the  part  adjudicated? 

And  the  court  decided  that  It  affected  the 
"part"  adjudicated.  Opinion  Book,  58,  p. 
657 — A.  &  L.  Werner  v.  Succession  of  Anton 
Werner,  No.  9087  (Sup.  Ct.  La.,  May  6,  IS&i, 
unreportecO,  Mr.  Justice  Todd: 

"Anton  Werner,  the  father  of  plaintiffs,  was 
twice  married.  The  plaintiffs  are  the  issue 
of  the  first  marriage.  After  the  death  of  his 
first  wife  he  was  confirmed  as  natural  tutor  of 
his  minor  children,  and  caused  the  community 
proper^  to  be  adjudicated  to  him,  giving  a 
special  mortgage  on  the  property  which  was  im- 
movable to  secure  the  minors.  He  then  con- 
tracted a  second  marriage,  the  issue  of  which 
was  four  children,  who  are  still  minors  and 
are  represented  in  this  suit  by  a  dative  tutor; 
Anton  Werner  and  his  second  wife  being  both 
dead.  The  controversy  in  the  case  is  with 
respect  to  the  proceeds  of  the  property  special- 
ly mortgaged,  as  stated,  to  secure  the  children 
(of  the  first  marriage)  under  the  adjudication 
referred  to.    The  property  was  sold  under  a 
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proceedlnc  to  enforce  Ae  mortgage  b;  the  plain- 
tlffa  contradictorily  with  the  tutor  ot  the  minor 
heirs  of  the  deceased.  The  tntor  asserts  a  pref- 
erence OQ  the  proceeds  to  the  amount  of  $1,000 
by  reason  of  the  privilege  in  favor  of  children 
left  In  necesaitoos  circametaoces,  and  from  a 
jadgment  enstalninji  this  demand  the  plaintiffs 
have  appealed.  Toe  adjndlcatioa  of  the  com- 
mon property  of  the  first  marriage  to  the  father 
of  the  plaintiffs  was  in  the  nature  of  a  sale, 
at  least  to  the  extent  of  the  plaintiff*  half  in- 
terest in  the  property.  This  interest  was  con- 
veyed to  the  father  for  a  price  which  he  bound 
himself  to  pay.  There  was  wanting  no  requi- 
site of  a  sale  to  the  extent  stated.  Of  course, 
if  it  was  a  sale  by  operation  of  law,  it  super- 
induced the  vendor's  privilege,  but  it  is  too 
plain  for  argument  that  such  privilege  must  be 
measured  by  and  confined  strictly  to  the  thing 
sold,  and  cannot  exceed  the  price  of  it  The 
entire  property  was  embraced  in  the  adjudica- 
tion, but  one  undivided  haU  of  this  property 
belonged  to  the  father  as  the  survivor  of  the 
community,  and  the  residue  of  hla  minor  chil- 
dren by  right  of  loherltance  from  their  mother. 
In  contemplation  of  law,  they  sold  this  in- 
terest to  their  father,  and  the  law  created  'in 
their  favor  a  privil^e  for  the  price,  and,  as 
this  resulted  from  ue  operation  of  law,  it 
needed  not  to  be  expressed  or  stipulated  in  the 
act  of  evidencing  the  a^udication  and  special 
mortgage  accompanying  it.  The  privilege  could 
not,  however,  exist  on  that  portion  of  the  prop- 
erty already  owned  by  the  father  and  for  which 
he  had  no  price  to  pay.  It  was  limited  to  the 
minors*  half  of  the  property,  which,  having 
been  sold  under  the  foreclosure  of  the  mort- 
gage, now  operates  on  the  proceeds  of  the  aale. 
The  vendor's  privilege,  nnder  the  terms  of  the 
law  creating  the  privilege  In  favor  of  necessi- 
tous children,  outranks  the  latter.  Hence  we 
conclude  that  the  plaintiffs  were  entitled  by 
preference  to  one  half  of  the  proceeds  of  the 
property  sold.  Out  of  the  other  half  the  mi- 
nor heirs  must  be  paid  thefr  privilege,  if  suffi- 
elent;  that  Is,  this  remaining  half  of  the  pro- 
ceeds must  be  their  sole  reliance  for  the  satis- 
faction of  their  privilege.  The  surplus,  If  any, 
the  plaintiffs  are  entitled  to." 

The  facts  of  the  case  were  that  the  In- 
terest of  the  two  minors  In  all  the  properties 
held  Id  common  by  Anton  Werner  and  his 
two  minor  children,  Aloyslus  and  Lonls 
Werner,  was  adjudicated  to  Anton  Werner  at 
the  valuation  placed  thereon  by  experts — say 
$3,625;  ttiat  subseguently,  the  rights  of  the 
two  minors  against  their  father  and  tutor 
wiere  liquidated  and  fixed  at  $3,525,  and  se- 
cured by  a  special  mortgage  In  lieu  of  the 
general  minors'  mortgage  and  the  mortgage 
reBultlng  from  the  adjudication;  that  the 
only  property  let  by  Anton  Werner  consist- 
ed of  the  property  specially  mortgaged  to  A.  & 
L.  Werner;  that  It  did  not  sell  for  an  amount 
sufficient  to  pay  said  minors'  claims. 

But.  after  all,  to  what  avail  la  all  this  dis- 
cussion? Are  we  not  wrangling  over  words 
rather  than  over  substance?  A  pretty  edi- 
fice made  up  of  theories  and  nice  grammati- 
cal distinctions  may  be  built  from  a  critical 
analysis  of  the  mere  words  of  article  343. 
But  its  object  and  intention  Is  what  we  must 
ascertain. 

The  practical  object  of  article  343  was  to 
enable  the  parent  to  have  adjudicated  to  him- 
self, not  the  whole  property,  for  the  parent 
already  owned  a  part  of  It,  but  the  part, 
the  share,  the  Interest  of  all  the  minor  co- 


proprietors,  whatever  that  interest  might  be, 
even  though  some  majors  might  also  be  co- 
proprietors  with  the  pareut  and  minora. 
Such  Interpretation  must  be  given  to  article 
343  as  will  carry  out  that  object  To  limit 
the  article  to  cases  where  minors  alone  are 
co-proprietors  would  he  a  restriction  In  vio- 
lation of  the  article.  Counsel  argue  that  the 
lawmaker  could  not  have  Intended  that  the 
whole  property  should  be  adjudicated  to  the 
parent,  tor  the  parent  was  already  the  owner 
of  an  undivided  half,  and  he  could  not  "buy" 
or  have  adjudicated  to  himself  his  "own, 
property,"  citing  articles  495  and  2443  of  the 
Revised  Civil  Code,  and  Banks  v.*  Hyde,  16 
La.  392,  and  Aldersou  v.  Sparrow,  16  La. 
Ann.  227. 

Defendants*  counsel  arge  that  the  words, 
they  can  cause  It  (the  property)  "to  be  ad- 
judicated in  whole  or  In  part,"  mean  a  part 
of  the  common  property,  but  that  part  Itself 
must  be  the  common  property  and  adjudi- 
cated as  such,  and  not  a  separate  part  ot 
that  part  of  the  common  property,  to  wit; 
the  undivided  share  of  the  minor. 

They  say  there  is  nothing  In  the  argument 
that  the  parent  was  himself  prior  to  the  ad- 
judication a  part  owner  of  the  property  to  he 
adjudicated  to  him,  for  the  tenure  of  the 
faUier's  ownership  after  the  adjudication  is 
different  from  what  It  was  before— before 
It  was  an  undivided  interest  In  the  property 
as  a  whole,  after  the  adjudication  It  was  an 
interest  in  entirety  In  the  specific  propert7 
adjudicated.  They  maintain  the  correctness 
of  the  trial  judge's  position  In  the  case. 

In  reference  to  the  Question  of  earnest 
money,  counsel  quote  Bandry  La  Cantinerle, 
vol.  17,  verbo  "Sale  and  Exchange,"  p.  66,  i 
92;  2  Pothier  on  Sales,  p.  221,  No.  603;  1 
Duvergler,  p.  153,  S  140;  43  Dalioz  "Rep  de 
Leg,"  p.  119,  No.  332;  Williams  t.  Hunter,  13 
I^a.  Ann.  476;  and  Wllberding  v.  Maber,  35 
La.  Ann.  1182 — as  sustaining  the  trial  Judge 
in  the  position  taken  by  him  on  that  subject 

In  reply  ot  this,  counsel  for  defendant  cit- 
ed Demolombe,  vol.  1,  p.  646,  No.  549;  Mer* 
lln,  vertx)  "Arrhes,"  p.  95;  Trolong,  De  la 
Vente,  p.  174 ;  Baudry  La  Cantinerle  on  Sale, 
p.  53;  FreretfTol.  14,  p.  115;  Smith  v.  Hussey. 
119  La.  32,  43  South.  902;  and  Jefferson 
Sawmill  V.  Iowa  &  Louisiana  Land  Co.,  48 
South.  428 ;  and  Legler  v.  BraughUt  South. 
22  (not  yet  offlclaliy  reported). 

We  have  carefully  considered  this  case, 
and  are  ot  the  opinion  that  the  judgment  ot 
the  district  court,  except  in  so  far  as  It  con- 
cerned the  matter  of  the  earnest  money.  Is 
correct,  but  on  that  branch  of  the  case  It  la 
erroneous.  The  prayer  ot  the  appellee  con- 
tained In  Its  answer  to  the  app«il  Is  well 
founded,  and  It  Is  hereby  granted. 

For  the  reasons  herein  assigned.  It  Is 
hereby  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from,  In  so  far  as  It 
decrees  the  defendant  on  Its  reconventlonal 
demand  entitled  to  recover  under  It  from 
the  plalntUt  no  more  than  the  sum  of  $1,000 


Digitized  by 


W.  a  DEJEAN  *  BRO.  t.  LEO. 


25 


deposited  as  earnest  numey,  with  Interest,  Is 
annolled,  avoided*  and  reversed,  and  It  Is  now 
ordered,  adjudged,  and  decreed  that  tbe  de- 
fendant on  Its  reconventiooal  demand  recover 
from  tbe  plaintiff  the  snm  of  $2,000,  with  In- 
terest thereon  from  Judicial  donand.  Except 
as  so  altered  the  Jodgmeiit  SKtealed  from 
Is  hereby  affirmed. 

BREAUX,  CXI  concnr  In  the  opinion  and 
decree  affirming  the  Judgment  of  the  district 
conrt.  I  dissent  from  that  part  of  the  decree 
which  amends  the  Judgment  of  the  district 
court  (as  relates  to  alleged  earnest  monef). 


(124  La.) 
No.  17,421. 
W.  C  DEJE;AN  &  BBO.  T.  LEB. 
(Supreme  Court  of  Louisiana.   May  24,  190B. 
On  Behearfug,  June  80, 1900.) 

1.  EiXKHPTIOlf  B  (1 44*>— W0»  HOBSXS— HOIO- 
STBAD  LAW. 

Two  work  horses  an  exempt  from  seiiure  and 
Bale. 

Plaiatiff  pointed  out  to  the  sheriff  two  horses 
at  bth  debtor  as  exempt  from  seiiure.  The  Judg- 
ment  appealed  from  decrees  that  they  axe  ex- 
empt. It  does  not  appear  that  there  was  error 
In  exempting  tbe  two  horses. 

pSd.  Note.— For  other  cases,  see  Exemptions, 
Coit.  Dig.  II  B2,  68;  Dec  Dig.  1 44.*] 

2.  exeiotioiis  (i  89*}— cobn  tob  ccbbxnt 
Teas. 

The  neoBBsary  eon  for  tiie  cnnent  year  Is  ex- 
empt from  seunre,  whether  cultivated  by  the 
Ctnner  on  his  own  100  acres  of  land,  also  ex- 
empt, or  land  of  another.  A  tenner,  head  of  a 
family  dependent  npcai  him  for  support,  are  tiie 
reqnirements  for  the  exemption. 

[Ed.  Note.— For  otber  cases,  see  BxemptlniB, 
Cent.  Dig.  I  41;  Dec.  Dig.  |  89.*] 

(Syllabos  by  the  Court) 

Appnl  tnm  Sixteenth  Judicial  District 
Court,  Parish  of  SL  Londrr;  Edward  Tar- 
lor  Lewis,  Jndga 

Action  W.  C  DeJean  ft  Bro.  against 
Bobert  E.  Lee.  From  an  order  dissolving 
writs  of  attachment  and  Mquestratlon,  plain- 
tiff appeals.  Amended. 

Garland  &  Harry,  for  ai^Uant  Peyton 
Bandolph  Sandos,  tor  appellee. 

BREAUX,  O.  X  Plaintiffs  sued  the  de- 
fendant for  a  balance  due  them  of  1200.56, 
with  legal  Interest  from  Judicial  demand. 
At  tbe  same  time  plaintiffs  sued  for  writs 
of  seQoestratlon  and  attachment,  which  were 
Issued,  and  the  following  property  of  de- 
fendant was  attached: 

One  pair  of  mules;  one  bay  horse;  one 
black  mare;  one  wagon;  and  there  was  se- 
questered two-thirds  of  about  6,000  pounds 
of  seed  in  cotton,  and  two-thirds  of  about 
2,200  pounds  of  cotton  In  the  field,  and  about 
70  boahels  of  com. 

Tbe  mules  and  the  wagon  were  snbse- 


Quently  released  from  selanre,  as  tbey  were 

not  owned  by  defendant 

The  defendant  admits  that  be  was  Indebt- 
ed for  the  amount  claimed  by  plalntifts. 

The  defendant  has  a  family,  consisting  of 
his  wife  and  10  minor  children,  dq>eadent 
upon  him  for  support  He  Is  a  former,  and 
cultivated  a  small  crop. 

The  defendant  complains  before  the  dis- 
trict court  of  the  writs  of  attachment  and 
sequestration,  on  the  ground  mainly  that  the 
property  was  exempt  ttom  seizure  under  the 
homestead  law,  and  that  tbe  writa  improvi- 
deutly  issued. 

The  Judge  of  the  district  court  h^d  that 
tbe  plea  of  exemption  under  the  homestead 
law  waa  well  taken,  and  that  the  attachment 
of  the  horse  and  the  mare  and  the  seqaestra- 
tlon  of  the  corn  was  not  sustainable.  He 
dissolved  the  writs  as  to  this  property,  and 
held  that  as  plaintiffs'  seizure  was  in  viola- 
tion of  a  prohibitory  law,  plaintiffs  should 
pay  damages,  which  the  court  fixed  at  |75. 

The  conrt  maintained  the  sequestration  of 
the  cotton. 

The  question  for  decision  Is  whether  the 
two  horses  and  the  com  sequestered  are  ex- 
empt from  seizure  under  the  homestead  law. 

The  contention  of  appellant  (plaintiff  in 
the  district  court)  is  that  defendant  owned 
and  had  two  horsra  in  his  possession  at  the 
moment  of  the  seizure  under  the  attachment 
and  sequestration  mentioned. 

We  have  noted  that  a  horse  and  a  mare 
were  seized.  We  do  not  infer  that  defend- 
ant had  two  mares,  but  that  he  had  a  horse 
and  a  mare,  both  equally  exempt 

The  contention  of  plaintiffs  Is  that  this 
mare  was  not  seized;  that  it  was  owned  by 
defendant;  for  that  reason  he  cannot  be  al- 
lowed the  mare  first  above  mentioned.  ' 

The  defendant  testified  that  he  had  sold 
this  mare. 

Whether  he  had  sold  it  or  not  If  he  had 
only  one  mare,  plaintiffs'  claim  as  to  it  is  not 
well  founded.  If  he  had  It  In  his  possession 
as  owner,  it  could  not  be  seized  because  It 
was  exempt  from  seizure.  If  he  sold  it  after 
the  seizure,  It  was,  none  the  less,  exempt,  and 
leaves  plaintiffs  without  ground  of  complaint. 

In  addition,  in  regard  to  these  horses,  the 
plaintiffs  directed  the  sheriff  not  to  seize  two 
of  defendant's  horses,  as  they  were  exempt 
from  seizure. 

They  are  tlie  horses  which  were  seized, 
and  which  the  court  decided  were  exempt 
from  seizure. 

Plaintiffs  remain  with  scant  ground  of 
complaint  on  this  polut,  in  view  of  the  fact 
that  they  directed  that  they  should  not  be 
seized. 

Under  article  244  of  the  Constitntion,  de- 
fendant's two  horses  were  exempt;  "two 
work  horses  shall  be  exempt  from  seizure" — 
quoting  from  the  statute. 

We  come  next  to  the  com,  some  70  bushels 
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of  which  were  released  from  Belzare  by  the 
district  court,  because,  ai  that  court  found. 
It  was  not  subject  to  aeliiire  under  the  home- 
stead law. 

The  defendant  as  a  farmer,  It  Is  true,  bad 
produced  that  com  on  the  land  of  another. 
The  place  on  which  the  corn  grew,  cultivated 
by  defendant,  did  not  belong  to  defendant. 
It  does  not  for  that  reason  take  It  away 
from  the  terms  of  the  law,  which  provides 
that  the  cultivator  of  the  soil  for  his  own 
account  shall  have  sufficient  corn  for  him- 
self and  family  for  one  year.  Ownership  of 
the  land  Is  not  a  condition  to  the  exemption. 
The  lessee  may  be  entitled  to  that  exemption, 
or  any  one  who  cultivates  the  soil  for  hl^ 
own  account. 

The  purpose  evidently  was  to  give  somt 
aid  under  the  law  to  the  man  in  need.  The 
need  is  mor6  sorely  felt  where  the  resource 
of  thfi  cultivator  of  the  soil  Is  the  return  of 
the  crop.  In  case  of  extreme  need  he  Is  en- 
titled to  corn  from  his  crop. 

It  would  be  an  Incongruity  If  the  owner 
of  160  acres  of  land  was  entitled  to  the  ex- 
emption and  the  cultivator  of  the  soil  who 
does  not  own  the  land  he  cultivates  was  not 
entitled  to  the  same  exemption  under  the 
terms  of  the  law. 

The  article  does  not,  as  relates  to  corn, 
refer  to  ownership;  why  by  interpretation 
consider  the  word  as  written  lu  the  law? 

The  purpose  Is  to  protect  the  cultivator  of 
the  soil,  whether  his  own  soil  or  that  of  an- 
other, until  another  crop  begins  to  grow. 

To  conclude,  the  farmer  who  cultivates  a 
crop  has  a  right  to  enough  corn  for  himself 
and  family  for  one  year. 

In  this  instance,  70  basheli  is  not  exces- 
sive. 

14:  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  Is  af- 
firmed. 

On  Bebearlng. 

No  special  complaint  la  directed  by  plain- 
tiffs against  that  part  of  the  Judgment  which 
condemned  them  to  pay  $75  damages  for  11- 
l^al  seizure  of  pn^>erty  subject  to  exemp- 
tion under  the  homestead  law  as  alleged. 

As  this  amount  would  have  been  deducted 
from  the  amount  claimed  by  plaintiffs  against 
defendant,  if  it  had  been  allowed,  it  seems  to 
be  a  matter  of  little  concern  to  plaintiffs. 
We,  none  the  less,  will  have  to  pass  upon  the 
question,  as  plaintiffs  ask  that  the  whole 
Judgment  be  set  aside  and  annulled. 

Passing  to  the  question  really  at  Issue, 
farther  examination  has  resulted  In  our  con- 
dndlng  that  the  horses  seized  are  not  sub- 
ject to  the  exemption  claimed. 

Two  horses  of  defendant  were  not  seized. 
Tbes  remain^  In  his  possession. 

It  seems  that  the  two  horses  seized  were 
not  horses  actually  used  by  defendant  in 
making  his  crop. 


He  testified  that  they  were  gentle — colts — ■ 
that  had  not  been  used  In  farming'  As  they 
were  not  work  horses,  they  were,  therefore, 
subject  to  seizure.  They  will  have  to  be 
sold  as  subject  to  plaintiffs'  claim. 

After  having  concluded  that  plaintiffs  had 
a  right  to  seize  the  horses  which  have  been 
seized,  it  follows  that  we  will  have  to  amend 
our  decree  by  striking  therefrom  the  $75  al- 
lowed to  the  defendant  as  damages,  as 
plaintiffs  succeeded  in  sustalnlns  their  de- 
mand, In  part  at  least,  th^  cannot  be  held 
In  damages.  Under  the  clrcnmstauces;  dam- 
ages cannot  be  allowed. 

It  Is  ordered,  adjudged,  and  decreed  that 
the  two  horses  seized  shall  be  sold  In  satis- 
faction of  plaintiffs'  claim. 

In  other  respects  the  Judgment  of  the  dis- 
trict court  and  of  this  court  remains  un- 
changed. 

It  is  ordered,  adjudged,  and  decreed  that 
defendant  pay  all  costs  Incident  to  the  issu- 
ance of  the  writs  as  they  apply  to  the  sei- 
zure of  the  horses,  and  that  plaintiffs  pay  all 
costs  Incident  to  the  seizure  of  said  writs 
as  they  apply  to  the  seizure  of  the  corn. 

It  Is  further  ordered,  adjudged,  and  de- 
creed tliat  the  Judgment  be  amended  by  re- 
jecting the  demand  of  defendant  for  $75  dam- 
ages, and  that  defendant  and  appellee  pay 
the  costs  of  appeal. 

Decree  amended,  and  rehearing  refused. 


024  l4u) 
No.  17,481. 
HEXRT  LOCHTE  CO..  Limited,  t. 
FEBYBE  (PEOPLE'S  BANK. 
Intervener). 

(Supreme  Court  of  Louisiana.   June  14,  1909. 
On  Rehearing,  Jane  30,  1900.) 

1.  Pleading  (J  72*)— Pbatbb  fob  Relief^ 
Abandonment  of  Right. 

The  prayer  for  general  relief  gave  a  right 
to  intervcnen  to  a  JtidnQent  recognizing  their 
pledge  and  pawn  claimed  In  the  body  of  the  pe- 
tition. 

[EM.  Note.— For  other  esses,  see  Flssdlnf . 
Dec.  Dig.  I  72.*] 

2.  PI.EDQB  AND  PaWIT  PBOPEBX.T  RECOBDED. 

The  act  of  pledge  and  ^wo,  havia^  been 
properly  recorded  ia  the  parish  of  Iberville,  is 
recognized  on  the  crop  made  in  that  pariah. 

3.  AaBicrn:,rnBK  (*  12*)— Liens— Reqobo. 

The  act  of  pledge  and  pawn  not  having 
been  properly  recorded  in  the  parieh  of  West 
Baton  Rouge,  it  does  not  secure  the  ple^^  and 
pawn;  it  eecures  a  privily  similar  to  thtt 
which  plaintitts,  Lochte  ft  Co.,  have. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  I  41;  Dec.  Dig.  1 12.*] 

4.  Pleading  (5  129*)— Imputations  of  Pat- 

MENT— FaILUBE  TO  QUESTION— EFFECT. 

Imputations  of  payment  not  questioned  by 
pleading  remain  unchanged. 

[Ed.  Note.— For  other  cases,  we  Pleading. 
Cent  Dig.  §S  270-275;  Dec.  Dig.  f  129.*] 

(Syllabus  by  the  Court) 
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Appeal  from  Twenty-First  Judicial  Dis- 
trict Court,  Parish  of  West  Baton  Rouge;  L. 
B.  Claiborne,  Judge.  , 

Action  by  the  Henry  Lochte  Company, 
Limited,  against  Victor  M.  Lefebrre,  In 
which  action  the  People's  Bank  Interrened. 
Judgment  for  plaintiff,  and  Interrener  ap- 
peals. ReTWsed. 

Clarence  Samuel  Hebert  and  Alex.  Hebert, 
for  appellant  John  F.  Odom,  Justin  Charles 
Dasplt.  and  Ivy  Green  Klttredge,  for  appel- 
lee. 

Statement  of  the  CaB& 

BREAUX,  C.  J.  Plaintiffs  are  grocers  In 
the  city  of  New  Orleans. 

The  defendant  Is  a  sugar  planter,  and  has 
B  plantation  store,  and  during  the  year  sells 
goods  and  merchandise  to  bis  laborers.  The 
plaintiffs  sold  goods  on  credit  to  the  defend- 
ant, who  made  adrances  of  those  goods  to 
the  employes  in  making  the  year's  crop. 

The  defendant,  Indebted  to  plaintiffs  for 
$7,519.12,  confessed  Judgment  on  the  IStb 
(lay  <a  January,  IftOS. 

By  the  confesslcm  and  the  Judgment  de- 
fendant siraght  to  admit  that  the  sum  of 
$3,757.72  was  secured  by  privilege  on  his 
1007  crop. 

The  method  followed  to  obtain  evidence 
of  the  credit  was:  Defendant  executed  his 
notes  in  favor  of  the  plaintiffs  for  amount 
of  the  latter's  Indebtedness  for  groceries 
consigned  to  defendant  payable  at  the  end 
of  the  year. 

At  maturity,  the  notes  were  not  paid.  It 
was  on  these  notes  that  suit  was  brought 
and  Jndgment  confessed  as  before  stated. 

Plaintiffs  obtained  a  writ  of  fieri  facias  in 
accordance  with  which  the  sheriff  seized 
500  barrels  of- first,  and  200  barrels  of  sec- 
ond* clarified. 

A  few  days  after  the  selanre  bad  been  ef- 
fected, to  wit.  on  the  23d  day  ot  January. 
1008.  the  defendant  obtained  an  order  from 
the  court  permitting  him  to  furnish  a  fortth 
coming  bond,  under  section  8411  of  the  Re- 
vised Statutes,  for  the  return  of  the  sugar 
seized.  In  case  its  return  la  called  for. 

The  People's  Bank  of  Plaquemlne  Inter- 
vened about  the  same  time,  and  claimed  that 
originally  It  had  a  privilege  on  the  crop,  and 
particularly  on  the  part  seized,  for  the  bal- 
ance due  of  $16,525.92,  with  8  per  cent  In- 
terest from  January  80,  1907,  and  10  per 
rent  on  the  amount  Judicially  claimed  as 
fee  of  attorney. 

The  act  under  which  the  bank  claims  and 
on  which  it  bases  Its  Intervention  recites 
that  the  defendant  executed  a  promissory 
note  for  tbe  amount  before  stated,  which  Is 
identified  with  tbe  act  drawn  to  secure  the 
advances,  interest,  and  fees.  The  act  con- 
tains the  nsnal  elanse,  *<pledge  and  pawn** 
of  the  crop  to  secure  advances. 

For  cmvenlence,  tbe  bcnrower.  Lefebrre, 
executed  notes  from  time  to  time  for  amounts 
borrowed  ftmn  the  bank,  which  were  an- 
nexed to  the  $25,000  note  held  by  the  bank. 


This  was  done  up  to  the  grinding  season. 
After  that  time  the  bank  paid  on  defend- 
ant's check.  As  defendant  realized  cash 
on  his  crop,  he  deposited  it  In  bank. 

Tbe  luterveoer  and  tbird  opponent  asked 
for  .an  order  from  the  court  directing  the 
sheriff  to  retain  the  proceeds  of  sales  in  his 
bands  until  further  order  of  court. 

Intervener  also  asked  for  recognition  of 
the  privilege  accorded  by  law  for  the  bal- 
ance due,  interest,  and  fee,  and  for  pay- 
ment of  tbe  amount  by  "priority  and  privi- 
lege over  other  claims,"  quoting  from  Inter- 
vener's prayer. 

In  answer  to  this  petition,  plaintiff  iriead- 
ed  the  general  Issue. 

According  to  tbe  evidence,  the  act  execut- 
ed by  defendant  -In  favor  of  the  bank  was 
recorded  in  the  "Record  of  Liens  and  Privi- 
leges" and  Pledges  In  the  parish  of  Iber- 
ville, and  it  was  only  recorded  In  the  Book 
of  Mortgages  in  the  parish  of  West  Baton 
Rouge.  It  was  not  recorded  In  the  Book  of 
Liens  and  Privileges. 

Tbe  Australia  plantation,  on  which  the 
crop  was  cultivated.  Is  situated  about  one 
half  In  Iberville  and  the  other  half  in  tbe 
parish  of  West  Baton  Rouge. 

The  plaintiff,  Lochte  &  Co.,  agreed  to  sell 
grocerlea  to  tbe  defendant  early  in  the  year. 

The  defendant  states  as  a  witness  that 
during  tbe  year  be  received  goods  from  lite 
plaintiff  to  supply  his  laborers  and  his  ten- 
ants, and  to  tliat  extent  lessened  the  amount 
of  cash  that  he  needed  from  the  People's 
Bank  to  pay  cash  obligation,  particularly  his 
pay  roll.  That  the  goods  he  obtained  from 
plaintiff  and  the.  cash  from  the  bank  went 
"hand  In  hand"  into  the  actual  making  ot 
the  crop  of  1907,  and  he  added  that  he 
thought  that  tbe  People's  Bank,  through  Us 
president  knew  that  he  received  these  sup- 
plies from  plaintiff  company. 

It  Is  also  a  fact  that  the  defendant  re- 
ceived amounts  from  the  bank  to  i>ay  the 
expense  of  grinding  and  taking  off  the 
crop. 

The  amount  thus  received  and  expended 
was  $10,955.32. 

At  one  time  the  intervenw  referred  to  this 
sum  as  an  amount  of  proceeds  from  the 
crop  placed  to  the  credit  of  defendant  in 
bank,  and  which  he  later  withdrew  to  pay 
tbe  expenses  of  the  grinding  and  saving  bis 
crop. 

At  another  time  it  Is  referred  to  as  an 
amount  which  the  bank  advanced  to  defend- 
ant to  meet  the  expenses  Just  mentioned. 

At  one  time,  wblle  testifying,  tbe  presi- 
dent, Dunlap,  as  a  witness,  la  quite  positive 
that  It  was  tbe  bank's  mon«y  which  tfaey 
loaned  to  defendant  on  his  own  check.  He 
repeated  that  It  was  a  loan.  The  evictence 
on  this  point  la  conflicting. 

The  following  Is  a  statement  of  tbB  con- 
clusion arrived  at  by  our  learned  Brother 
of  the  district  court: 

First  That  the  People's  Bank  advanced 
$20,000  to  the  defendant  in  accor^tance  wlUi 
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act  of  privilege,  pawn,  and  pledge,  within 
the  Intendment  of  Act  No.  68,  p.  114,  of  1874. 

Second.  That  the  plaintiff  company  ad- 
vanced to  the  defendant,  nnder  a  verbal 
contract,  Bnpplles  to  make  bis  crap  of  1907 
to  the  amount  of  $5,757.72. 

Third.  That  the  sagar  seized  In  tliia  case 
sold  on  the  open  market  for  $16,666.55,  and 
that  the  entire  crop  sold  for  $30,674.42,  out 
of  which  amomit  the  bank  had  received 
114,007.87  prior  to  the  seizure. 

The  court  a  qua  deducted  the  $14,00737 
from  the  $25,000,  the  total  advance  as  per 
the  judgment,  leaving  a  balance  due  the 
bank  of  $10,992.13,  secured  by  privilege  first 
in  rank- out  of  the  proceeds  of  sugar  seized 
and  sold. 

The  judgment  of  the  district  court  fixed 
the  amount  at  $16,666.55. 

The  balance  of  the  proceeds  was  decreed 
BDbJect  to  the  privilege  of  Lochte  A  Co. 

Discussion  and  the  Decision. 

Several  objections  were  urged  during  the 
trial  which  we  will  dispose  of  at  this  time. 

The  Act  of  Fledge  and  Pawn. 

The  plaintiff,  Lochte  &  Oo.,  objected  to 
the  act  executed  by  defendant  In  favor  of 
the  Intervener  as  not  in  the  authentic  form, 
and  that  it  did  not  make  proof  of  its  con- 
tents. It  was  Introduced  In  evidence  as  an 
authentic  act  and  as  making  full  proof  of 
the  rights  claimed. 

It  was  regularly  offered,  and  not  the  least 
objection  was  urged  against  lbs  admissibil- 
ity. It  follows,  whether  authentic  or  not, 
is  now  of  no  moment  Mo  objection  having 
been  raised,  it  Is  now  properly  before  the 
court  as  evidence. 

The  Bond. 

During  the  trial  In  the  district  court,  plain- 
tiff objected  to  the  forthcoming  bond  fur- 
nished by  the  defendant  to  the  sherlCF  on 
the  ground  that  it  was  made  payable  to  the 
sheriff;  It  should  have  been  made  payable 
to  the  plaintiff. 

That  question  Is  not  properly  before  us. 
The  Issue  presented  and  the  argument  lead 
us  to  the  conclusion  that  plaintiff  Is  secured 
enough  by  the  bond,  and.  If  It  la  not,  the 
sheriff  himself  and  others  concerned  will 
have  to  respond  for  the  amount. 

But  above  all,  we  do  not  consider  that 
Issue  as  being  before  us.  We^  therefore,  pass 
It  withoot  further  comment 

Judgment  Is  Not  Evidence  of  a  Privilege. 

The  plaintiff  company  attaches  importance 
to  the  confession  of  judgment  made  by  de- 
fendant In  its  favor. 

The  Judgment  on  which  the  fl.  fa.  Issued 
is  binding  upon  all  parties  here  concerned. 
It  cannot  be  collaterally  attacked  to  the  end 
of  setting  aside  the  seizure. 

We  will  not  review  the  decisions  upon  this 
point*  but  are  content  to  leave  it  after  citing 


Hennen's  Digest  verbo  "Judgment"  with  the 
statement  that  In  tills  Instance  there  is  in 
one  respect  an  e^Eceptlon  to  the  decisions  cit- 
ed, because  the  opponents  and  all  concerned 
claim  under  the  judgment ;  this,  however,  for 
reasons  we  will  state  in  a  moment  does  not 
include  the  privilege  sought  to  be  recognized 
by  the  terms  of  the  judgment  as  binding  up- 
on the  parties. 

It  Is  different  from  the  Judgment  itself  de- 
creeing an  amount  due  as  to  thls  privilege  on 
ttie  crop  claimed  oy  plaintiff.  As  to  the 
privilege,  the  judgment,  as  relates  to  the 
privilege,  is  res  inter  alios  acta,  and  It  Is  not 
binding  upon  third  persons.  Claiming  the 
proceeds  has  the  effect  of  admitting  the 
moneyed  part  of  the  judgment  but  It  does 
not  admit  the  privilege. 

The  confession  Is  In  effect  evidence  of  the 
defendant's  willingness  to  accord  a  privilege, 
but  no  privilege  can  be  created  by  mere  con- 
fession. A  privily  Is  a  real  right  which 
grows  out  of  the  nature  of  the  debt.  It  Is 
not  created  by  the  mere  agreement  or  con- 
ventibn  of  the  parties,  nor  by  confession  of 
judgment  of  a  defendant  Rev.  Civ.  Code, 
arts.  3185.  3186. 

But  tliere  was  a  privilege  proven  by  verbal 
testimony.  If  there  were  only  the  confes- 
sion, tliere  would  be  no  evidence  l>efore  ue. 
But  the  defendant  as  a  witness  for  the  tater- 
vener,  we  have  before  noted,  has  testified 
that  the  groceries  supplied  by  the  Lochte 
Company  were  as  useful  in  operating  the 
plantation  as  the  cash  advanced  by  the  inter* 
vener ;  that  each  was  used  in  paying  the  la- 
borers, including  the  tenants  who  worked  on 
sltares  with  the  owner,  as  is  sometimes  the 
case  with  some  of  the  laborers  on  large  plan- 
tations. 

The  defendant  testified  that  the  funds  ad- 
vanced by  the  bank  and  the  groceries  of  the 
plaintiffs  were  used  in  paying  the  laborers. 
The  goods  as  w^  as  the  advance  "went  to 
the  employes." 

Tenants. 

Objection  is  urged  by  intervener  to  the 
privily  for  groceries  wblcli  went  to  the  ten- 
ants. 

It  appears  that  a  small  part  of  the  crop 
was  cultivated  on  the  share  system  with  the 
tenants.  The  groceries  were  delivered  to  the 
owner,  who  at  the  end  of  the  year  deducted 
amounts  due  by  the  tenants  for  provisions 
and  advances. 

The  amounts  obtained  from  tills  source  and 
the  advances  were  small. 

There  miut  be  evenbanded  justice  In  thin 
thing.  If  plaintiffs  are  not  entitled  to  re- 
cover, neither  is  the  Intervener. 

The  bank  is  allowed  the  privily  which  It 
claims;  so  are  the  plaintiffs. 

It  was  a  plantation  store  from  which  the 
advances  were  made.  The  case  comes  with- 
in the  principle  laid  down  in  Cain  v.  Pullen, 
34  La.  Ann.  518. 

It  must  be  borne  in  mind  there  Is  no  que»> 
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tlon  of  "pledge  ana  pawn"  before  us ;  only  a 
privilege^ 

Before  leaving  thia  point,  we  will  lUuBtrate 
by  a  practical  example.  The  bank  handed, 
say,  $100  to  the  planter.  He  turned  It  over 
to  the  tenant,  who  expended  It  as  he  pleased, 
to  make  crop  or  not  as  he  chose.  Still  the 
bank  has  a  privilege. 

The  groceryman  forwards  proTlslona,  which 
are  delivered  by  the  planter  to  the  tenant, 
and  go  to  the  letter's  support  or  that  of  his 
family.  It  must  in  the  nature  of  tilings 
be  applied  to  plantation  'purposes.  '  Why 
shoold  the  banker  have  a  privilege  and  the 
grocer  not,  particularly  as  It  is  testified  that 
the  bank  was  aware  "that  yon  had  these 
supplies  from  the  Henry  Lochte  Company, 
and  particularly,  further.  In  view  of  the  fact 
that  the  supplies  to  laborers  and  tenants  less- 
ened the  amount  of  cash  titiat  yon  needed 
from  the  People's  Bank  or  elsewhere  to  pay 
your  cash  <AUgatloo8,  particularly  yonr  pay 
roll"? 

We  find  four  causes  why  plaintiff  has  a 
privilege  concurrently  with  opponent  on  the 
crop  In  West  Baton  Bouge. 

First,  the  understanding  that  plaintiffs 
were  selling  the  groceries  applied  toward 
feeding  the  laborers  and  tenants. 

Second,  the  advances  and  the  groceries 
were  for  the  same  laborers  and  tenants  on 
the  place. 

Third,  as  relates  to  security  in  West  Baton 
Bouge,  plalntUb  and  opponents  are  on  the 
same  level. 

Fonrth,  the  cash  and  the  groceries  were 
paid  and  delivered  through  the  same  agency. 

They  gave  rise  to  debts  for  necessary  sup- 
plies furnished  to  the  plantation.  Bev.  Civ. 
Code,  art  3217. 

If  plaintiffs  and  opponents  have  no  privi- 
lege on  the  crop  in  West  Baton  Bouge,  plain- 
tiffs would  still  have  the  right  to  recover  un- 
der their  judgment 

We  are  of  the  opinion  that  under  the  facts 
and  circumstances  of  this  case  each  has  a 
privilege  on  the  crop  In  West  Baton  Bouge 
concurrently  and  pro  rata,  and  we  so  decree. 

heading  as  B^tea  to  Pledge  and  Fawn  of 
the  Omp. 

This  being  a  controversy  between  opponent 
and  plaintiffs  about  the  proceeds  of  a  crop, 
we  take  up  in  the  next  place  the  claims  of 
the  first — ^thlrd  opponent 

It  is  contended  by  plaintiffs  that  this  oppo- 
nent has  waived  its  "pledge  and  pawn."  This 
contention  is  not  sustained. 

The  petition  of  the  third  opponent  specially 
refers  to  its  "pledge  and  pawn."  It  sets 
forth  all  rights  it  has  under  the  written  act 
of  pledge.  But  in  the  prayer  It  claims  a 
preference  and  privilege.  There  was  thereby 
DO  ahandomnent  of  Its  pledge  and  pawn, 
which  It  had  not  failed  to  allege  at  length. 
For  reasons  hereafter  stated,  our  ruling  at 
this  point  applies  only  to  the  crop  made  In 
Iberville  parish. 


The  body  of  the  petition  may  be  considered 
in  connection  with  the  prayer,  and  when  It 
is  very  evident  that  there  was  not  the  least 
waiver  Intended,  and  the  prayer  with  the 
petition  render  It  evident  that  the  pleader  In- 
cluded all  of  the  rights  of  the  petitioner, 
there  Is  no  reason  to  hold  him  as  having 
abandoned  a  right. 

It  would  be  different  If  the  petition  con- 
tained no  reference  to  the  "pledge  and  pawn," 
and  the  prayer  was  silent  in  regard  to  a  su- 
perior right  expressly  claimed. 

The  act  was  duly  Inscribed  In  the  parish  of 
Iberville.  The  Intervener  has  a  claim  on 
that  part  of  the  plantation  situated  In  the 
parish  of  Iberville— this  includes  one-half  of 
the  place — and  by  agreement  we  are  Inform- 
ed'that  one  half  of  the  crop  was  made  on  the 
part  of  the  plantation  within  the  limits  of 
that  parish. 

The  whole  crop  sold  for  $12,669.78.  Inter- 
vener has  a  right  to  the  whole  amount  for 
which  that  part  of  the  crop  made  In  Iberville 
sold,  and  to  a  share,  In  proportion  to  its 
claim,  to  the  crop  In  West  Baton  Bouge. 
The  plaintiffs  have  a  right  to  a  proportionate 
share  of  the  crop  in  West  Baton  Bouge. 

Want  of  Proper  B^stry. 

It  follows:  A  different  issue  presents  It- 
self regarding  the  crop  of  defendant  in  the 
parish  of  West  Baton  Bouge. 

The  act  in  this  last-named  parish  was  re- 
corded In  the  Book  of  Mortgages  only.  The 
statute  provides  that  the  clerks  of  the  dis- 
trict courts  In  all  the  parishes,  except  the 
parish  of  Orleans,  "shall  keep  a  separate 
book  In  the  mortgage  office  for  recording 
Hens  and  privU^es  on  crops  instead  of  In 
the  Mortage  Book.  Act  No.  51,  p.  43,  of 
1890. 

"Fledges,  pawns,"  are  strict!  Juris.  The 
law  must  be  complied  with. 

In  this  state  of  the  Issues,  plaintiff  and 
the  intervener  each  has  a  privilege  on  the 
crop  on  Australia  made  In  West  Baton 
Bouge,  without  "pawn"  or  "pledge"  to  the 
opponent,  and  they  will  divide  concurrently, 
as  before  stated,  the  proceeds  of*  the  crop 
made  In  that  parish  in  the  proportion  of  the 
interest  of  each. 

Credit  under  Judgment  of  District  Court 

We  are  next  In  the  order  of  Issues,  as  pre- 
sented and  argued,  to  consider  and  determine 
whether  the  amount  collected  by  the  Inter- 
vener on  the  judgment  appealed  from  was 
properly  credited  in  that  Judgment 

We  are  not  of  that  opinion.  Our  reasons 
are:  A  change  of  the  Imputation  of  payment 
as  proposed  In  that  Judgment  would  result 
In  applying  the  fund  to  the  payment  of  an- 
other claim  than  that  to  which  It  has  been 
applied.  The  application  of  the  fund,  as 
shown  on  the  account  of  the  loterrener,  has 
been  made  heretofore  In  accordance  with 
the  consent  of  the  debtor,  the  defendant. 
The  plaintiffs*  cannot  at  this  time  change  the 
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payment  from  one  fnnd,  secured  as  they 
contend,  to  another  fund  not  secured 

The  amount  In  question  was  advanced 
during  the  grinding  season  from  funds  which 
defendant  had  deposited  In  the  Intervening 
bank,  being  part  of  the  proceeds  of  the  de- 
fendant's crop,  pledged  and  pawned.  It  was 
absolutely  necessary  to  let  defendant  have 
this  amount  to  enable  him  to  save  bis  crop. 

When  the  amount  was  returned,  it  was 
applied  to  tbe  satisfaction  of  intervener's 
claim  generally,  without  regard  to  whether 
It  was  the  part  secured  or  not  secured,  ac- 
cording to  plaintiffs. 

The  advances  made  by  the  bank  were  $20,- 
000. 

According  to  one  of  tbe  theories  of  (he 
case,  tbe  advances  made  by  tbe  bank  for 
the  grinding  season,  from  tbe  funds  placed  to 
defendant's  credit,  as  before  stated,  were 
partly  secured  by  the  dlCTerence  between  tbe 
$20,000  and  the  $25,000. 

According  to  another  theory,  it  was  all  se- 
cured; If  not  by  pledge  and  pawn,  it  was 
secured  by  a  prlrllcge. 

But  leaving  these  grounds  regarding  im- 
putation of  payment  out  of  further  consider- 
ation, the  following  is  controlling: 

The  intervener's  petition  and  Its  accom- 
panying account  credited  tbe  amount  first 
above  mentioned  on  this  point  as  before 
stated. 

Plaintiffs  met  tbe  petition  of  opponent  by 
the  answer  of  general  denial.  There  was  no 
objection  urged  In  the  answer  to  the  imputa- 
tion of  payment  as  made. 

The  objection  to  the  Imputation  of  payment 
should  be  urged  by  plea. 

From  this  point  of  view,  the  amount 
of  intervener's  claim  at  the  time 
It  was  filed  was.  $16,G25  92 

Amount  received  by  iDterveoer  from 
■ales  of  sugar  and  molasses  in 
New  Orleans  prior  to  this  suit 
and  10%  fee  ol  attorney.   8,956  14 


$12,568  78 

The  proceeds  of  crop  In  Iberville 
are  credited  <m  iutenrener*a  claim    .  6,355  20 

The  proceeds  of  the  crop  In  West 
Baton  Rouge  are  credited  in  part 
to  plaintiff,  and  in  part  to  inter- 
vener, in  the  proportion  of  amount 
due  each ;  nat  is.  to  plaintiff. .     S,757  72 

Plus  Interest  to  intervener.   6^14  58 

Plus  interest  and  fee  of  attorney 
due  on  tbe  respective  amounts  at 
the  date  of  settlement. 

It  It  ordered,  adjudged,  and  decreed  that 
the  Judgment  appealed  from  be  annulled, 
avoided,  and  reversed. 

It  1>  farther  ordered,  adjudged,  and  de- 
creed that  tbe  proceeds  of  the  crop  made 
on  the  Australia  plantation  In  West  Baton 
Rouge  be  applied  In  the  proportions  before 
stated,  and  as  to  Iberville  as  before  stated. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  appellees  pay  the  costs  of  appeal, 


and  that  the  costs  In  the  district  court  t>e 
paid  from  the  common  fund  derived  from 
tbe  sale  ot  tbe  crop  made  on  the  plantation 
in  West  Baton  Bouge. 

On  Behearfn^ 

FEB  CURIAM.  Tbe  evidence  Is  not  auffi- 
dontly  certain  to  enable,  na  to  determine 
what  necessary  plantation  supplies  were  ad- 
vanced by  the  plaintiff  to  the  defendant  to 
enable  him  to  make  a  crop  of  sugar  on  his 
plantation.  Th6re  Is  nothing  in  the  record 
to  show  what  specific  articles  were  so  fur- 
nished and  the  prices  charged  for  the  same. 
The  case  will  be  remanded  for  the  reatricted 
purpose  of  enabling  the  parties  to  adduce 
further  evidence  on  the  Issue  of  privilege  vel 
non  claimed  by  the  plaintiff. 

It  Is  therefore  ordered  that  a  rehearing  be 
granted,  and  this  cause  remanded  for  fur- 
ther evidence  and  proceedings  on  the  Issue 
of  the  existence  and  extent  of  the  privilege 
claimed  by  tlie  plaintiff,  with  instructions  to 
render  Judgment  upon  said  issue,  and  other- 
wise in  accordance  with  the  views  set  forth 
in  the  opinion  of  this  court 


(124  La.) 

No.  17,308. 

Succesdon  of  DRTSDALE. 

(Supreme  Court  of  Louisiana.    Nov.  4,  1908. 
On  the  Merits,  March  16,  1909.  On 
Rehearing,  June  14,  1909.) 

1.  Apfeaii  aho  Ehbob  (I  888*)  — BoKDS  — 
Amount. 

There  are  three  grounds  set  forth  in  the 
motion  to  diemiss  tbe  appeal.  Two  have  al- 
ready been  decided  In  No.  17,277,  47  South. 
367,  under  our  supervisory  jurisdiction. 

There  remains  only  one  ground  for  decision ; 
it  relates  to  the  alleged  insuffldeney  of  the  ap- 
peal bond. 

The  appeal  cannot  be  dismissed  on  that 
ground.  The  case  Is  of  that  class  of  cases  made 
appealable  suspensively  on  bond  for  costs. 

The  judge  a  qno  fixed  the  amount  of  tbe  bond, 
and  it  was  furnished  by  appellant  In  accordance 
with  the  judge's  orders. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2012;  Dec  Dig.  \  383.*] 

2.  Wills  (J  70»)— Validitt— Executiom  in 

FOREIOIT  COUNTBT. 

A- will  made  in  Canada  by  a  resident  of  the 
state  of  Louisiana  is  entitled  to  probate  in  the 
courts  of  said  state  on  proof  that  tbe  formali- 
ties prescribed  by  the  laws  of  Canada  have 
been  observed  in  tbe  confection  of  the  instru- 
ment 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  184 ;  .  Dec.  Dig.  S  70.*] 

3.  Wills  (8  289*)— Papebs  Bottitd  Tooitheb 
— pbesumptiow. 

Sheets  whlcb  are  bound  together  and  con- 
stltnte  the  will  at  tbe  testator's  death  are  pre- 
sumed to  have  been  bound  together  at  tbe  time 
of  the  attestation,  when  the  papers  are  coherent 
and  in  their  natural  order. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S  289.*] 


•For  otbsr  um  us  some  lople  and  section  NUUBBR  in  Dm.  *  Am.  Digs.  1907  to  date.  A  Roportor  Jndexos 
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4.  BriDKircB  <|  58T*)— SDsnczona  Cucuu- 

STANCES— SnmcixncT. 

Wrongdoing  cannot  be  prored  merely  by 
raspidons  circomst&nceB. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  f  2436 ;  Dec.  Dig.  8  687.*] 

(Syllabufl  by  tbe  Ourt) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  Fred  D.  King.  Judge. 

In  tbe  matter  of  the  Buccesaion  of  Jolla 
P.  Drysdale.  From  a  Judgment  refusing  pro- 
bate to  tbe  will  propounded,  the  executors  ap- 
peal.  Reversed  and  rendered. 

See,  also.  47  Soutb.  SOT. 

Percy  Sommers  Benedict  and  Aloyslns  Jo- 
s^h  Cnhill,  fbr  appellants.  Woodvllle  & 
WoodTllle,  for  appellees. 

On  Motion  to  Dismiss  tbe  Appeal. 

BREIA.UX,  G.  J.  Tbe  following  are  the 
grounds  of  appellee's  motion  to  dismiss : 

First.  The  amount  of  the  bond,  to  wit,  $500, 
la  Insufficient  for  a  suspensive  appeal. 

Second.  A  suspensive  appeal  will  not  lie 
from  a  Judgment  refusing  to  appoint  execu- 
tors, nor  from  a  Judgment  recognizing  legal 
belra  and  sending  tbem  Into  possession. 

We  will  state  in  the  first  place :  Tbe  facts 
are  sufficiently  stated  In  No.  17,277,  entitled 
Succession  of  Miss  Jutia  P.  Dryadale.  Miss 
Mary  Ann  Pike  et  al.,  praying  for  certiorari 
and  mandamus,  recently  decided  by  this 
court  (rehearing  refused  October  7,  1908)  47 
South.  307,  to  relieve  us  from  tbe  necessity 
of  stating  them  again.  All  of  the  grounds 
of  the  motion,  save  one,  have  already  receiv- 
ed consideration  from  this  court.  It  has  been 
held,  as  to  these  two  grounds,  that  the  losing 
party  had  a  right  to  a  suspensive  appeal  on 
«  bond  for  costs.  These  grounds,  heretofore 
sustained  as  Jtist  stated,  relate  to  tbe  recog- 
nition of  tbe  heirs  and  tbe  sending  them  In- 
to possession.  There  remains,  therefore,  only 
one  ground  for  us  to  decide,  and  tbat  Is,  that 
the  bond  Is  insufficient. 

In  tbe  cited  case,  tbe  district  court  refused 
to  execute  the  Judgment  on  tbe  application  of 
the  appellees.  Miss  Mary  Ann  Pike  and  others. 

It  was  correct  on  the  part  of  the  district 
Judge  to  refuse  to  execute  tbe  Judgment  and 
to  decline  to  place  tbe  heirs  In  possession. 

As  relates  to  the  application  for  the  ap- 
pointment of  an  execbtor:  Tbat  application 
Is  a  mere  incident  of  tbe  case.  If  the  sus- 
pensive appeal  were  to  be  dismissed,  there 
would  remain  a  devolutive  appeal  as  relates 
to  tbe  application.  Tbe  case  would  still  be 
before  us,  as  tbe  suspensive  appeal  really 
Buspeuds  nothing  as  the  issues  are  before 
oa.  We  must  decline  to  dismiss  It,  as  its  dis- 
missal would  serve  no  purpose. 

Hie  only  remaining  ground  for  our  deci- 
sion, as  before  stated,  is  whether  the  amount 
of  the  bond  is  sufficient  for  a  suQ)enslTe  ap- 
peal. 

It  is  sufficient.   There  was  no  judgmeut  for 


money,  and  no  moneyed  demand  siuvsnded 
by  the  appeal.  There  was  no  reason  for  re- 
quiring a  larger  bond.  The  bond  for  costs 
suffices  in  this  doss  of  cases. 

Tbe  motion  to  dismiss  Is  tberefor*  over- 
ruled. 

On  the  Merits. 

LAND,  J.  The  pleadings  and  Issoes  in  tbls 
case  are  set  forth  in  Succession  of  Drysdale, 
121  lA.  818,  40  Soutb.  873,  and  need  not  be 
r^ated.  Tbe  cause  was  nonsuited  tat  tbe 
purpose  of  giving  tbe  aecutors  an  opportu- 
nity to  probate  tbe  alleged  original  will  of 
Mrs.  Drydale  In  tbe  court  below. 

In  July,  1906,  the  executors  produced  said 
alleged  original  will,  and,  after  notice  to  the 
beirs  at  law,  proceeded  to  probate  the  same. 
After  bearing  the  evidence  and  argument, 
the  Judge  took  tbe  matter  under  advise- 
ment, and  on  July  31,  1908,  rendered  Judg- 
ment refusing  to  probate  the  allied  will 
because  in  bis  opinion  tbe  docnmnit  as  a 
whole  was  not  sufficiently  proven.  Tbe  exec- 
utors have  appealed. 

We  make  tbe  following  extracts  from  the 
opinion  of  tbe  Judge  a  quo,  viz.: 

"The  original  will  consists  of  three  typewrit- 
ten sheets  of  paper.  Tbe  first  two  sheets  contain 
the  caption  and  various  begaests,  among  them 
a  legacy,  at  the  top  of  the  second  paf»,  to  Jan- 
et Carpenter,  wife  of  Thomas  H.  P.  Carpen- 
ter, of  $4,000,  and  to  each  of  her  children  as 
follows:  To  Julia,  $1,500  and  her  diamond  ear- 
drops, breastpins,  and  diamond  and  emerald 
rings ;  to  Drysdale,  $500 ;  to  Blsdon,  $500  and 
the  late  Andrew  Dtysdale's  watch  and  bank 
box;  to  Frank.  $500,  and  watch  and  chain  in 
bank  box.  Later  down  on  the  page  la  a  leg- 
acy to  Thomas  H.  P.  Carpenter  of  tbe  balance 
of  her  estate,  whatever  It  may  be,  after  ail  ex- 
penses have  been  paid,  for  his  serrices  to  the 
deceased  and  her  late  husband  while  living: 
these  legacies  conatltuting  the  greater  part  of 
her  estate.  The  last  sheet  contains  five  lines, 
in  which  the  testatrix  names  the  executors  and 
states  she  signs  her  name.  It  also  contains  11 
half  lines  of  (Tpewriting,  stating  she  declared 
this  ber  last  will  and  testament  in  the  presence 
of  tbe  witnesses,  and  at  ber  request  the^  all 
signed  their  names.  Tbe  last  sheet  is  signed 
'Julia  P.  Drysdale,  W.  H.  Maglll,  A.  E.  Jones/ 

"It  appears  in  substance  from  Mr.  Magtirs 
testimony  that  while  he  was  at  work  in  Mr. 
Carpenter's  honse,  In  Minona,  in  the  province 
of  (^tario,  Canada,  Mrs.  Drysdale  came  in  and 
asked  him  to  witness  ber  will.  She  said  she 
needed  two  witnesses.  He  stepped  to  the  door 
and  called  Mr.  A.  B.  Jones,  who  was  in  anoth- 
er room  Id  the  office  also  working  for  Mr.  Car- 

S enter;  that  Jones  came  in;  that  Mrs.  Drys- 
ale  produced  two  or  three,  perhaps  four,  sheets 
of  typewriting  fastened  together  et  one  end 
with  a  brad  or  paper  fastener,  and  said  it  was 
her  will;  that  she  walked  to  a  high  desk  and 
signed  it;  that  he  then  signed  the  last  page 
Just  below  her  signature,  and  Jones  then  sign- 
ed tielow  him;  that  he  did  not  read  the  w!U 
attentively— Jnst  scanned  it ;  Mrs.  Drysdale  did 
not  mention  its  contents;  that  he -did  not  re- 
member its  contents;  that  he  could  not  In  any 
way  identify  the  two  first  pages  as  tbe  same 
two  pages  annexed  to  the  page  he  signed ;  that 
he  could  only  identify  the  last  page,  because  his 
signature  was  placed  thereon ;  that,  after  they 
bad  all  signed,  Mrs.  Drysdale  left  the  office,  tak- 
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Ids  the  will  With  her:  thAt  after  she  left  he 
told  Jones  that  thej  had  better  not  say  any- 
thing about  It,  and  that  he  nerer  mentioned  it; 
that  after  Mrs.  Drysdale's  death  he  was  bdd  hr 
Mza.  Carpenter  that  be  had  witnessed  a  will. 
Mr.  A.  B.  Jones  In  substance  tells  the  same 
story.  He  sajrs,  howerer,  that  he  did  not  read 
the  will,  and  could  only  identify  the  last  page 
because  bis  signature  was  appended  thereto. 

"Mrs.  Drysdale  died  in  August,  1905.  Mr. 
Carpenter  came  to  New  Orleans,  and  inquired 
if  there  was  a  will  here.  He  tried  also  to  set- 
tle UD  the  estate  with  her  heirs.  While  here, 
on  November  D,  1905,  he  telegraphed  bis  law- 
yer, S.  F.  Washington,  in  Hamilton,  Ontario, 
Canada,  to  secure  affidavit  from  his  (Carpen- 
ter's) wife  to  examine  package  In  office  of  Hai^ 
rison  &  Lewis  and  report  contents  by  wire.  On 
November  6th,  Wasnington  wired  Carpenter 
that  he  had  found  wilt  in  office  of  Harrison  & 
Lewis,  and  that  he  and  McCIoakay  were  «zec- 
utors. 

"On  the  same  day  Carpenter  wired  Harrison 
St  Lewis  to  send  Will  to  this  city,  which  was 
done.  Carpenter  received  here  the  original  will, 
and  toolE  it  from  here  to  Canada  for  probate. 
There  la  no  positive  evidence  of  what  became 
of  the  will  or  where  It  was  from  the  time  it 
was  signed  in  September,  1903,  In  Carpenter's 
office,  until  it  was  found  in  November,  1905,  in 
the  <^ce  of  Harrison  &  Lewis. 

"Mr.  Harrison's  testimony  was  taken  by  com- 
mission, and  he  says:  'I  cannot  say  I  was  ac- 
quainted with  Jolia  F.  Drysdale.  l  think  she 
was  introduced  to  me  in  the  office  of  Teetzel, 
Harrison  &  Lewis  or  Teetzel,  Harrison  &  Mc- 
Brane.  There  was  what  purports  to  be  her  will 
found  In  my  office,  on  inquiries  made  by  Hr. 
Washington  and  Mrs.  Carpenter.  It  was  tak- 
en from  the  vault  by  my  clerk  at  my  request, 
on  inquiry  from  Mr.  Washington  and  Mrs.  Car- 
penter. I  cannot  say  that  I  lodged  It  there,  or 
who  did.  I  am  not  sure  that  she  (Mrs.  Drysdale) 
was  a  client' of  mine.  She  may  have  been  a  cli- 
ent of  Mr.  Teetzet's,  but  she  waa  not  at  all 
events  s  personal  client  of  mine.*  Mr.  Teetiers 
testimony  has  not  been  taken. 

"On  the  2d  day  of  January.  1906,  the  will 
was  presented  for  a  probate  by  Judge  J.  F. 
Monde  acting  surrogate  judge,  In  the  snrrogate 
court,  in  th6  county  ot  Nonworth,  province  of 
Ontario,  Canada.  It  was  presented  by  and  pro- 
bated on  the  application  of  the  executors. 

"It  appears  from  the  testimony  of  Judge 
MomA  Umt  a  typewritten  wiU  Is  valid  by  Ca- 
nadian law  if  signed  by  Uie  testator  in  the  pres- 
ence of  two  witnesses  present  at  the  time  and 
who  sign  as  witnesses  In  the  presence  of  the 
testator  and  each  other;  that  he  probated  the 
will  in  question  on  the  affidavit  of  W.  H.  Ma- 

Sill,  dated  December  11,  1905.  and  A.  B.  Jones, 
ated  December  13,  1900^  both  affidavits  made 
before  J.  H.  Crenor,  notary  public  in  the  prov- 
ince of  Ontario,  Canada,  and  that  it  is  the 
practice  in  Canada  to  probate  wills  on  the  af- 
fidavits of  witnesses. 

"Maglll  and  Jones  In  their  affidavit  state: 
'That  I  am  one  of  the  witnesses  named  In  the  pa- 
per writing  now  hereunto  annexed,  purporting 
to  be  and  contain  the  last  will  and  testament  of 
Julia  Pike  Drysdale,  late  of  New  Orleans,  in  the 
state  of  Louisiana,  widow,  deceased,  who  died 
on  or  about  the  19th  day  of  August,  Anno  Dom- 
ini 1905,  at  New  Orleans,  and  who  had  at  the 
time  of  her  death  a  fixed  place  of  abode  at  New 
Orlfans,  in  the  state  of  LouisiaDa,  the  said  will 
bearing  date  the  14th  day  of  September,  Anno 
Domini  1908,  beginning  thus:  "This  is  tbe  last 
will  and  testament  of  me,  Jnlla  Pike  Drysdale 
of  the  City  of  New  Orleans,"  ending  thns:  "In 
wltoess  thereof  I  have  hereunto  set  my  hand 
the  day  and  year  first  above  written,"  and  be- 
ing subscribed  thus:  "Julia  P.  Drysdale,"  and 
having  viewed  and  perused  the  said  will,  and 
particularly  observed  that  there  are  no  addi- 
Uon^  alterations,  or  interlineations  In  said  will, 
I,  the  said  WiUiam  Henry  MagUl  (and  Alva 


Edgar  Jones),  make  oath  tliat  the  same  Is  now 
in  all  respects  in  the  same  stats,  plight,  and 
condition  as  when  the  said  will  was  executed  hj 
said  testatrix.'  *  •  • 

"The  evidenoB  of  Hagill  and  Jones  contradict 
their  affidavit  and  show  that  what  they  swore 
to  Is  not  strictly  tme.  It  is  true  that  tbey 
signed  the  last  sheet  of  the  will,  and  that  Mrs. 
Drysdale  signed  it.  It  is  not  true  that  they 
identify  the  first  two  pages  or  tbe  whole  doc> 
ument  as  tbe  will  she  ngned.  Magill  conld  not, 
although  he  scanned  it,  and  Jones  could  not,  be- 
cause ne  even  did  not  read  it  Tbeir  affidavits 
were  made  on  hearsiay  evidence,  and  what  they 
believed,  but  did  not  know,  to  be  true." 

The  trial  judge  held  that  tbe  three  type- 
written Bbeets  bad  not  been  proved  to  be 
tbe  will  of  Mrs.  Drysdale  under  the  rules  of 
eTldence  applicable  to  the  probate  of  wills 
In  this  state,  aud  points  out  that  articles  1648 
and  16tf  of  tbe  Bevlaed  Civil  Oode  require 
the  witnesses  to  swear  that  tbey  recognlite 
tbe  testament  presented  to  them  as  being  the 
same  tbat  was  signed  by  tbe  testator  in  tbelr 
presence^  Continuing  Uie  judge  said: 

**The  two  witnesses,  Magill  and  Jones,  failed 
to  make  the  proof  required  by  these  articles. 
They  have  proved  only  the  last  page. 

"Considering  that  the  sheets  of  paper  present- 
ed to  the  witnesses  and  declared  by  the  testa- 
trix to  be  her  last  will  were  fastened  together 
at  one  end  with  a  brad,  conld  be  easily  sepa- 
rated, and  other  pages  substituted  before  the 
last  page  without  altering  the  sense  of  the  will 
or  the  substitution  t>eing  detected  from  reading 
the  will ;  considering,  further,  the  length  of 
time  between  the  signing  of  the  will  and  Its  be- 
ing found  at  the  sus^estion  of  Carpenter,  one 
of  the  executors  and  the  reslduair  legatee,  and 
his  wife,  the  principal  legatee,  neither  of  whom 
are  the  nelrs  of  the  deceased ;  that  during  said 
time  no  evidence  is  produced  to  show  where  the 
will  was,  nor  any  evidence  produced  to  show 
when  or  how  tbe  will  came  to  be  in  or  by  whom 
placed  in  the  office  of  Harrison  ft  Lewis;  con- 
sidering, further,  the  acts  and  conduct  ot  Car- 
penter as  disclosed  in  the  record,  and  his  fail- 
ure to  testify  herein ;  considering  tbe  facts,  to- 
gether with  the  absolute  failure  of  the  two  wit- 
nesses to  identify  and  approve  the  papers  pre- 
sented to  be  the  last  will  of  the  testatrix;  and 
considering  further,  that  It  ought  to  be  by  very 
strong  and  concluatve .  proof  made  before  tfaia 
court  before  It  receives  and  probata  a  will  dis- 
barring and  disinheriting  practically  the  legal 
heirs  of  the  deceased,  her  brother  and  sister, 
and  giving  her  proper^  to  a  stepdaughter  and 
her  husband— the  court  rejects  the  pretended 
will,  declines  to  probate  It,  and  from  all  the  er- 
idence  declares  uat  the  deceased  died  without 
a  will,  and  that  Mary  Ann  Pike  and  John 
Thomas  Pike  are  her  ^al  heirs,  and  entitled 
to  be  put  in  possession  of  her  estate.  *  •  •  ** 

The  judge  a  quo  admits  that  the  last  page 
of  the  will  was  sufflciently  proven  by  the 
testimony  of  tbe  two  subscribing  witnesses. 
This  last  page  was,  at  the  time  It  was  sign- 
ed, attached  to  two  other  pages,  the  whole 
constituting  the  last  will  and  testament  of 
the  decedent,  In  which  the  testatrix  nominat- 
ed Bernard  McClosliey  and  T.  H.  Carpenter  as 
joint  executors.  Mrs.  Drysdale  retained  pos- 
sesBion  of  the  instrument  In  NoTember, 
1905,  this  same  last  page  was  found  In  a 
safe  In  the  office  of  Harrison  &  Lewis,  at* 
tached  to  two  other  pages  of  typewritten 
matter,  the  whole  constituting  a  coherent 
testament,  containing  a  large  number  of  par- 
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Ucolar  legades.  After  dlrectlns  the  payment 
of  b«T  debts,  the  testatrix  bequeatbed  to  her 
Bister,  Mary  Ann  Pike,  $4,000,  also  all  ber 
bouaebfdd  famltare,  etc^  and  cluster  dia- 
mond ring.  Tbe  next  beanest  was  one  of 
$2,SO0  to  Jotan  Tb<Hnafl  Pike,  the  brother  of 
the  testatrix,  followed  by  bequests  of  $100 
to  each  of  his  four  children  by  names.  These 
bequests  to  the  contestants  herein  were 
■boat  2B  per  cent  of  the  Inrentarled  value 
of  tbe  estate.  Other  bequests  wwe  made  to 
friends,  relatlTSS,  and  connections,  aggre> 
gating  $6,OO0l  Then  toUov  tbe  Indies  to 
Mrs,  Garp«iter  and  children,  amonntlng  In 
all  to  fTfOOO.  The  last  special  legacy  was  to 
her  old  colored  servant,  Francis  Duplantler. 
The  testatrix  left  $300  for  the  purpose  of 
maintaining  her  tomb,  wherein  she  desired 
to  be  burled  by  the  side  of  her  deceased  hn»> 
band.  In  Hamilton,  Canada.  The  nomerons 
special  legacies  aro  of  such  a  nature  that  It 
is  most  Improbable  that  they  were  the  work 
of  a  forger.  For  instance,  the  Jewelry  of 
the  testatrix  Is  spedllcally  described  and 
dlstritoated  among  seraral  l^atees,  and  the 
watch  of  her  deceased  husband  is  given  to 
one  of  his  grandchildren  and  his  chain  to 
another,  both  articles  being  described  as  In 
the  bank  box  of  the  testatrix.  Special  lega- 
cies axe  made  to  16  children  by  name.  It 
Is  not  suggested  that  the  will  contahu  a 
single  error  as  to  names,  artlclei^  or  facta. 
Tbe  residue  of  ber  estate  was  bequeathed  to 
T.  H.  P.  Carpenter  for  serrlces  to  her  and 
ber  late  husband  when  living.  The  total  In- 
ventory of  *Ura.  Drysdale's  estate  was  $28,- 
iSSJSSk  The  total  special  bequests  In  money 
amount  to  $20,200.  What  the  residuum  of 
the  estate  will  be  does  not  appear.  Mrs. 
Carpenter  was  the  stepdaughter  of  Mrs. 
Drysdale,  who  had  no  children  of  her  own. 
Mrs.  Drysdale  spent  her  summers  at  the 
home  <d  the  Oarpraters  in  Canada,  and  ber 
rriatlfMis  with  them  were  very  Intimate. 
The  will  presented  for  probate  was  not 
drafted  In  tbe  sole  interest  of  the  Garpmi- 
ters,  as  about  <me-balf  of  the  gross  estete  of 
the  testatrix  was  bequeathed  to  other  per- 
sons. The  internal  evidence  polnte  to  Mrs. 
Drysdale  as  the  maker  of  the  testement  It  I 
is  hardly  possible  that  any  third  person 
could  have  been  the  authw  of  an  Instrument 
showing  snch  knowledge  of  the  articles  of 
Jewelry  owned  by  Mrs.  Drysdale  and  the 
particular  box  in  which  her  deceased  bus- 
band's  watch  and  chain  were  kept  A  forger 
ironld  hardly  have  thought  of  such  details, 
or  have  distributed  the  estate  among  so  ma- 
ny l^atees. 

The  testament  as  presented  was  taken 
with  othw  papers  from  a  large  folding  en- 
velope, worn  by  nse,  ftmnd  In  the  office  safe 
of  Harrison  ft  Lewis.  On  the  back  of  this 
envelope  appears  the  word  "Drysdale,"  ap- 
parently In  the  handwriting  of  the  deceased. 
The  other  papers  consisted  of  an  old  bank 
pavbook  in  the  name  of  Mrs.  Drysdale^  18 
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checks  drawn  by  Mrs.  Drysdale  on  the  same 
bank,  and  a  deed  of  date  January  0.  1892, 
signed  by  Mrs.  Drysdale,  containing  av 
f^reement  to  purchase  lots  In  Winona  Park, 
with  two  lettws  of  attorney  of  same  date 
from  Mrs.  Drysdale  to  Carpenter  attacbed 
thereto. 

All  the  acta  and  declarations  of  Carpenter 
soon  after  the  death  of  Mrs.  Drysdale  tend 
to  show  that  he  did  not  know  of  the  exist 
ence  of  ttiis  wilL  It  was  not  until  November 
6,  190S,  that  he  appears  to  have  been  In- 
formed that  there  was  a  package  of  Mra. 
Drysdale's  papers  In  the  aace  of  Harrison  4 
Lewis. 

The  first  contention  of  the  opponenta  was 
that  the  signature  of  Mrs.  Drysdale  to  tbe 
will  was  a  forgery.  Their  contention  now  is 
tiiat  the  two  first  sbeeta  are  forgeries,  or  at 
least  have  not  tieea  proved  to  be  genuine. 
There  Is  no  evidence  to  support  the  charge 
of  forgery.  Tbe  userted  suspicious  circum- 
stances relate  to  the  failure  of  Carpenter 
to  testify,  and  to  his  pezsooal  acta  and  con- 
duct Carpenter  had  nothing  to  do  with 
the  confection  of  the  will,  and  his  acta  of 
commission  or  omission  cannot  affect  the 
question,  unless  It  be  diown  that  the  will 
has  been  tampered  with  by  some  one.  The  ' 
assertion  that  Carpenter  had  possession  of 
the  passbook  which  was  found  with  tbe 
will  In  the  same  envelope  resta  on  tbe  testi- 
mony of  Miss  Pike  to  the  effect  that  Mrs. 
Drysdale  told  ber  that  the  book  was  turned 
over  to  Carpenter  In  the  settlement  of  An- 
drew Drysdale's  estate.  The  passbook  In 
the  record  Is  in  tbe  Individual  name  of  Mrs. 
Drysdale,  and  covers  tbe  period  from  June 
17,  1882,  to  August  27,  1896.  Andrew  Drys- 
dale died  In  1896.  Carpenter  was  the  "ad- 
juster" ot  the  estate,  and  settled  his  acconnta 
with  Mrs.  Drysdale  In  May,  1897.  From  the 
statement  rendered  by  Carpenter,  It  appears 
that  Andrew  Drysdale  had  a  passbook  in  the 
same  bank.  As  far  as  the  statement  shows, 
Mrs.  Drysdale's  personal  passbook  had  noth- 
ing to  do  with  the  settlement  of  the  estate. 
Her  husband's  passbook  was  probably  turn- 
ed over  to  Carpenter,  who  was  administer- 
ing tile  estate^  Miss  Pike  or  Mrs.  Drysdale 
may  have  confused  the  two  passbooks.  Be 
this  as  it  may,  testimony  as  to  the  declara- 
tions of  a  dead  person  Is  the  weakest  of  all 
evidence  and  the  worst  kind  of  hearsay,  and 
is  utterly  insnfflclent  to  establish  any  fact 
against  a  third  parson. 

The  same  statement  shows  that  J.  V.  Teet- 
sel  of  Ontario,  was  tbe  solicitor  for  the  es- 
tate of  Andrew  Drysdale  In  Canada,  and  was 
paid  a  fee.  It  was  in  tbe  office  occupied  or 
formerly  occupied  by  Harrison  &  Teetael 
that  tbe  envelope  containing  the  will  and 
other  documeuta  belonging  to  Mrs.  Drysdale 
was  found.  It  may  be  here  stated,  for  what 
it  Is  worth,  that  Judge  Monck,  who  probated 
the  will  in  Canada,  testlfled  that  Harrison  & 
Teetael  said  that  they  were  attorneys  tor 
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Mrs.  DTTtdale.  It  appears  fbat  Teetael  Is  on 
the  bench.  His  deposition  was  not  taken  on 
^ther  Bide. 

The  facta  are  that  Mrs.  Dryadale  made  a 
will,  and  soon  after  tier  death  a  will  signed 
her  and  the  same  witnesses  and  of  the 
same  date  was  fonnd  In  the  law  office  of  a 
solicitor  who  had  represented  the  estate  of 
her  husband.  The  testament  has  been  posi- 
tively Identified  as  to  the  last  idieet,  on  which 
appear  the  nomination  of  the  executors  and 
the  signatures  of  the  testatrix  and  the  wlt> 
nesses.  In  the  absence  of  erldencep  what  la 
the  legal  presumption  as  to  tiie  other  sheets? 

In  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  008, 
the  rule  at  common  law  Is  thus  stated: 

"As  a  general  rule,  the  witnesses  need  not  at- 
test ever;  sheet  of  a  will,  nor  is  it  necessary 
that  every  sheet  should  be  shown  to  them.  It 
is  sufficient  that  alt  the  dieeta  were  in  the  room 
Bt  the  time  of  execution  and  attestation,  and, 
in  the  absence  of  proof  to  the  contrary,  such 
is  the  presumption.  Sheets  which  are  bound 
together  and  constitute  the  will  at  the  testa- 
tor's death  are  presumed  to  have  been  bound 
together  at  the  time  of  the  attestation." 

Gardner  on  Wills,  p.  36,  says: 

"Where  papers  are  found  fastened  together 
after  the  death  of  the  testator,  coherent  and  in 
their  natural  order  and  containing  a  will,  there 
is  a  presumption  that  they  were  in  this  condi- 
tion when  the  will  was  executed." 

While  we  have  no  cases  In  our  State  Re- 
ports on  this  subject,  It  seems  to  us  that  the 
above  rule  is  founded  lu  common  sense.  Oth- 
erwise, the  parties  and  the  witnesses  would 
be  required  to  sign  or  attest  each  folio  of 
every  written  Instrument  evidencing  a  will 
or  agreement  It  la  more  reasonable  to  pre- 
sume that  the  document  presented  Is  the 
eame  that  the  testatrix  executed  than  to  sup- 
pose that  some  one  has  committed  a  felony 
by  abstracting  certain  sheets  and  substituting 
others.  Wrongdoing  cannot  be  proved  by 
mere  suspicious  circumstances. 

Mrs.  Drysdale  made  a  will  In  September, 
1903.  All  the  kDOwn  facts  of  the  case  tend 
to  prove  that  she  deposited  this  testament  In 
the  office  of  Harrison  &  Teetzel.  Mrs.  Drys- 
dale died  believing  that  she  had  left  a  last 
win  and  testament.  A  few  days  before  her 
death,  Miss  Pike  called  on  Mr.  McCloskey 
and  inquired  if  be  had  a  will.  When  he  gave 
a  nfjgative  answer,  Miss  Pike  seemed  sur- 
prised, and  said  that  Mrs.  Drysdale  had  led 
her  to  bellere  that  Mr.  McCloiteey  had  Iter 
will. 

It  Is  shown  beyond  question  that  the  will 
Is  perfectly  valid  under  the  laws  of  Canada, 
and  that  the  evidence  here  adduced  is  suf- 
ficient to  probate  it  in  that  Jurisdiction. 

Bj  the  laws  of  tioulslana.  the  will,  if  It 


had  been  executed  bwe^  would  be  void  for 
want  of  form,  in  that  It  has  not  the  neces- 
sary number  of  witnesses,  and  was  not  read 
at  the  time  In  a  load,  audible  voice.  It  is 
Impossibie,  therefore,  for  the  will  to  be  prov- 
ed in  the  state  of  Louisiana  as  is  required  in 
the  case  of  local  wlUs.- 

Our  former  decision,  reserving  the  right 
of  the  executors  to  preset  the  original  will 
for  probate  in  tbls  state,  assumed  that  it 
could  be  probated  hexe  it  all  the  fOnnalltles 
required  by  the  laws  of  Canada  had  been 
Observed  in  ite  confection.  In  Succession  of 
Hall,  28  La.  Ann.  67,  it  was  htid,  first,  that 
a  for^gn  will  conid  be  probated  In  the  state 
of  Louisiana,  and,  second,  that,  if  valid  ac- 
cording to  laws  of  the  place  of  Ite  execution, 
it  will  be  valid  in  this  state.  The  cases  (dted 
here  by  appellee's  counsel,  to  wit,  Robert  v. 
Amor's  Agent,  17  La.  17,  and  Sncces^on  of 
Robert,  2  Rob.  427,  were  considered  and  dis- 
posed of  In  Snccenlon  of  Hall,  supra,  28  La. 
Ann.  SO,  60. 

The  question  of  the  identity  of  the  fOUos 
constituting  thd  instrument  as  a  whole  is  aae 
to  be  solved  by  the  rules  of  evidence^  The 
trial  judge  erred  in  not  applying  the  pre- 
sumption of  ldentlt7  which  we  have  already 
discussed,  and  in  holding  that  it  was  essen- 
tial that  each  particular  folio  should  be  posi- 
tively identified      the  witnesses. 

In  onr  opinion,  the  will  was  snffldently 
piovea  by  the  evidence  In  the  record. 

The  question  wliether  a  decree  of  probate 
in  this  case  will  conclude  ttie  opponente  frtnn 
hereafter  attacking  the  will  by  direct  action 
is  prematurely  raised,  and  need  not  be  con- 
sidered. 

It.ls  therefore  ordered  ttiat  the  Jud^ent  ap> 
pealed  from  be  reversed,  and  It  Is  now  order- 
ed that  the  document  of  date  September  14, 
iSQB,  presented  and  filed  below  as  the  last 
will  and  testament  of  Mrs.  Julia  PUce  Drys- 
dale, be  recf^lzed  aa  audi,  and  recorded  and 
executed  according  to  ite  tenor;  and  it  Js 
further  ordered  that  the  execntors  nominated 
in  said  1»9tament  be  confirmed,  and  that  let- 
ters issne  to  each  of  them  <m  his  quailing 
according  to  law;  costa  b^ow  to  be  paid  by 
the  snocesslon,  and  coste  of 'aH>eal  by  the  ap- 
pellees, heirs  at  law. 

On  Rehearing. 

PROVOSTT,  J.  It  is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
be  set  aside,  and  that  this  case  be  remanded 
for  further  trial,  with  leave  to  the  parties  to 
amend  their  pleadings;  the  costs  of  the  pres- 
ent appeal,  as  well  as  all  other  costs^  to  abide 
the  final  result 
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024  La.) 

No.  17303. 
Saccessioa  of  DBYSDALB. 
(Sapreme  Court  of  Louisiana.    June  23,  1909.) 
Descent  and  Distbibution  (S  78*)— Effect 

OP  WlLIi— POBSEBSION  OP  ASSETS. 

If  the  will  attacked  is  invalid,  the  collater- 
al heirs  will  have  the  right  to  the  possession 
of  the  succession ;   not  otherwise. 

[Ed.  Mote.— For  other  cases,  see  Descent  and 
Dwtribatlon,  Cent  Die  1  2GS;  Dec.  Die  I 
78.*] 

(Syllabus  by  the  Conrt.) 

Appeal  from  CItU  District  Court  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

In  the  matter  of  the  succession  of  Julia  P. 
Drysdale.  From  a  Judgment  against  the  ex- 
ecutors, they  appeat  Reversed. 

8e^  also,  122  La.  37,  47  South.  367. 

PerC7  Sommera  Benedict  and  Aloysias  Jo- 
seph Cahlll,  for  appellants.  Woodvllle  & 
WoodvUl^  for  appellees. 

BBEIAUX,  C  J.  There  are  two  orders  of 
appeal  and  two  bonds. 

The  Issues  bare  been  unnecessarily  divid- 
ed la  the  district  court 

As  they  are  before  vs  In  two  separate  ap- 
peals without  objection,  they  will  be  dispos- 
ed of  separately. 

One  of  the  appeals  was  taken  firom  a  final 
Judgment  rendered  against  the  executors  In 
the  suit  of  the  succession  of  Julia  Pike  Drys- 
dale  on  rule  to  probate  the  last  will  and  tes- 
tament Qt  the  deceaaell,  the  late  Mrs.  Drys- 
dale. 

In  that  appeal,  the  Judgment  was  rerers- 
ed.  and  the  case  was  remanded  to  the  dis- 
trict court  for  further  trial. 

The  other  appeal  was  taken  from  a  final 
Judgment  rendered  against  the  executors  In 
the  suit  of  the  succession  of  Julia  Pike  Drys- 
dale  putting  the  legal  heirs  In  possession  of 
her  estate. 

This  Judgment  Is  dated  the  Slst  day  of 
July.  190& 

It  la  before  us  on  appeal,  and  the  neces- 
sity presents  Itself  of  making  some  disposi- 
tion of  the  appeaL 

We  have  concluded  to  make  similar  dlspo* 
tttion  of  this  appeal  as  that  which  was  made 
in  regard  to  the  appeal  before  mentioned 
The  Judgment  is  set  aside,  and  the  case  re- 
manded for  further  trial,  with  leave  to 
amend  pleadings. 

It  follows  from  the  foregoing,  we  decline 
to  send  the  heirs  into  poss^Ion  of  the 
property  of  the  succession. 

We  make  no  question  but  that  ordinarily 
an  heir  who  presents  himself  and  asks  to  be 
sent  into  possession  should  be  sent  into  pos- 
session if  the  succession  Is  intestate. 

But  In  this  case  there  is  a  will;  whether 
forged  or  not,  valid  or  not,  are  questions  to 
be  decided. 

Until  Uie  questions  of  forgery  vel  non, 
ralldl^  vel  non,  are  decided,  the  question 


of  possesslm  win  have  to  remain  In  abs- 
ence; the  status  quo  Is  maintained. 

The  question  of  the  validity  of  tbe  will 
and  the  right  to  possessltm  will  be  tried  to- 
gether. 

If  for  any  reason  the  will  be  not  valid,  the 
heirs  will  have  the  right  to  possession,  and 
It  will  be  so  decreed. 

If  the  will  be  decreed  valid  In  the  dis- 
trict court,  the  right  of  the  heirs  to  go  Into 
possession  and  ipiore  the  will  wIU  be  de- 
nied. 

In  each  case  the  right  of  appeal  will  re- 
main. 

It  Is  ordered,  adjudged,  and  decreed  that 
the  Judgment  before  mentioned  is  annulled, 
avoided,  and  reversed;  the  cause  is  remand- 
ed to  be  tried  in  the  district  court 

The  costs  wUI  await  the  final  decision  of 
the  case. 


(124  La.) 
No.  17,354. 

UNION  SAWMILL  CO.  v.  SUMMIT  LUM- 
BER CO.  et  al. 
(Supreme  Court  of  Louiaiana.   June  14,  1009.) 

Judgment  (S  251*)— ConFOBuirr  to  Issues. 

The  cause  of  action  on  which  plaintiff  de- 
clared beiae  that  defendants  had  committed  an 
actual  trespass  by  altering  on  certain  tracts  of 
land,  and  cutting  and  remoTlng  timber  there- 
from, with  allcKations  of  fear  of  trespass  on 
other  tracts  utiiess  injunction  was  issued  as 

ftnyed,  and  allegations  of  tbe  cntting  and  bank- 
ag  of  a  certain  amount  of  timber,  sequestration 
of  which  was  prayed,  and  tbe  prayer,  so  far  as 
concerns  the  Question  of  ownership,  being  to  be 
decreed  the  owner  of  said  logs,  the  allegation 
that  plaintiff  was  tbe  owner  and  in  possession 
of  certain  lands  and  the  timber  thereon,  and  tbe 
owner  of  and  in  iKwsession  of  the  timtier  on  cer- 
tain other  lands,  was  simply  in  aid  of  the  ac- 
tion of  trespass,  so  that  consideration  of,  and 
judgment  as  to,  tbe  ouestion  of  ownership  and 
I>o8session,  beyond  what  was  necessary  for  de- 
termining tbe  Question  of  trespass,  was  beyond 
the  issues  involved,  and  so  unauthorized. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  437 ;  Dec.  Dig.  8  251.*] 

Appeal  from  Fourth  Judicial  District 
Court,  Parish  of  Union ;  Bobert  Brooks  Daw- 
kins,  Judge. 

Action  by  the  Union  Sawmill  Company 
against  the  Summit  Lumber  Company  and 
another.  Judgmoit  for  plaintiff.  Defend- 
ants appeaL  Affirmed  in  par^  and  set  aside 
In  part 

W.  Hall  Ttigg,  Minor  Lee  Moore,  and 
Jamea  Walter  Blder,  for  appellante.  Lam- 
kln,  Mlllsaps  &  Dawkins,  for  appellee. 

NICIIOLLS,  J.  Plaintiff  alleged  that  It 
was  the  true  and  lawful  owner  of  certain 
lands  rituated  in  the  parish  of  Union,  as  well 
as  all  timber  growing  tbereou,  described  as 
S.  E.  ^  of  S.  E.  %  of  section  15.  N.  B.  ^  of 
N.  E.  %  and  S.  %  of  N.  B.  section  22, 
township  22  north,  range  1  east  That  it 
was  also  the  true  and  lawful  owner  and  pos- 
sessor of  all  the  merchantable  timber  stand- 
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ing,  growing,  and  being  on  certain  lands  al-  ] 
so  described  and  situated  In  said  partsb,  and 
had  the  use  and  possession  of  said  lands,  as 
well  as  the  rights  of  way,  Ingress  and  egress. 
Into  and  from,  o%'er  and  across,  the  same  for 
the  purpose  of  cutting,  felling,  and  removing 
its  said  timber.  That  the  Summit  Lumber 
Company  bad  through  Its  officers,  attorneys, 
agents,  and  employ^,  and  particularly  tbe_ 
so-called  Arkansas  Southeastern  Railroad' 
Company,  a  pretended  railroad  corporation 
wbicb  claimed  to  have  been  Incorporated  un- 
der the  laws  of  Louisiana  as  a  common  car- 
rier, illegally,  knowingly,  and  maliciously  en- 
tei*ed  upon,  cut,  felled,  and  remoVed  peti- 
tioner's standing  timber  from  said  described 
lands,  and  particularly  from  the  E.  %  of  the 
N.  E.  S.  E.  Yi  of  the  N.  W.  and  N.  W. 
M  of  N.  W.  ?4,  of  section  27,  and  the  N.  B. 
14  of  the  N.  E,  %  of  section  20,  said  town- 
ship 22  north,  range  1  east,  and  would  con- 
tinue to  cut,  fell,  and  remove  petitioner's 
said  timber  unless  enjoined  and  restrained 
by  the  court,  to  petitioner's  great  loss  and 
irreparable  Injury. 

That  the  said  defendants  had  already  cut, 
felled,  and  removed  from  Its  described  lands 
and  timber  more  than  200,000  of  its  mer- 
chantable timber,  which  was  well  worth  the 
market  price  of  $10  per  thousand  feet,  or  the 
sum  of  12,000;  that  the  timber  so  Illegally 
cut,  felled,  and  removed  belonging  to  peti- 
tioner was  then  situated  and  located  along 
the  spur  track  or  tram  road  of  the  said  de- 
fendant running  through  the  southwest  quar- 
ter of  section  22,  said  township  and  range, 
and  petitioner  feared  they  would  conceal, 
part  with,  dispose  of,  or  send  timber  out  of 
the  jurisdiction  of  the  court  during  the  i^end- 
ency  of  the  suit,  and  that  It  was  necessary 
that  the  same  be  seized,  sequestered,  and 
taken  Into  the  custody  of  the  conrt  until  the 
termination  of  the  same. 

Petitioner  represented  that  It  had  been 
damaged  In  the  further  sum  of  ?5C0  on  ac- 
count of  the  willful  and  malicious  trespass 
upon  Its  said  property  by  the  said  defend- 
ants, and  In  the  further  sum  of  $100  as  attor- 
ney's fees  incurred  by  It  In  the  employment 
of  counsel  to  bring  and  prosecute  this  suit, 
which  sum  it  was  entitled  to  recover  In  soll- 
do  against  the  said  (defendants. 

It  averred  that  there  was  still  standing 
and  remaining  on  said  lands  more  than  6,- 
000,000  feet  of  merchantable  timber,  which 
was  well  worth  the  sum  of  $3  per  thousand 
feet,  or  $18,000,  standing  at  the  stump,  which 
was  also  In  danger  of  being  trespassed  npon 
and  felled  and  removed  by  said  defendants, 
unless  enjoined  and  restrained  as  aforesaid. 
Petitioner  prayed  that  the  Summit  Lumber 
Company  and  the  said  so-called  Arkansas 
Southeastern  Railroad  Company  be  cited ; 
that  a  writ  of  Injunction  issue  directed  to 
the  said  defendants,  enjoining,  prohibiting, 
and  restraining  each  and  all  of  them,  their 
of&cers,  agents,  attorneys,  and  employes  from 
trespassing  upon,  entering  upon,  catting,  fell- 


ing, and  removing,  or  from  In  any  manner 
Interfering  with  petitioner's  said  land  and 
timber,  and  its  peaceful  use.  occupancy,  and 
possession  thereof ;  that  a  writ  of  sequestra- 
tion Issue  directed  to  the  sheriff  of  the  parish 
of  Union  upon  plalntlfTs  executing  bond  in 
the  manner  preBcrlt>ed  by  law,  commanding 
him  to  seize,  sequester,  take  Into  his  jxisses- 
sion,  and  keep  until  the  further  orders  of 
the  court  the  2,000  feet  of  saw  It^  cut. 
felled,  and  removed  from  petitioner's  said 
property  as  alleged  In  the  petition  and  sit- 
uated on  the  premises  above  described ;  that 
on  trial  petitioner  have  Judgment  against  the 
defendants  in  soUdo  for  the  full  sum  of  $500 
as  damages  and  Injury  done  to  Its  said  prop- 
erty by  and  through  the  Illegal,  willful,  ma- 
lleions,  and  wanton  trespass  upon  Its  aald 
tlml>er,  and  In  the  further  sum  of  $100  dam- 
ages as  attorney's  fees  Incurred  In  the  bring- 
ing and  prosecution  of  the  present  suit;  that 
the  writ  of  sequestration  herein  sued  out  be 
sustained,  and  petitioner  decreed  the  owner 
of  the  property  seized,  and  that  the  writ  of 
injunction  be  perpetuated.  It  prayed  for  all 
necessary  orders  and  decrees,  for  costs,  and 
for  full  and  general  relief. 

Defendants  excepted  that  plaintiff  had  fil- 
ed a  similar  suit  against  defendants  in  case 
of  No.  5,173  of  the  docket  of  the  court — Un- 
ion Sawmill  V.  Summit  Lumber  Company  et 
al. — and  that  defendants  desired  to  plead  lis 
pendens  as  to  the  Issues  Involved  In  the  suit 
and  the  one  numbered  6,173  as  aforesaid. 
Defendants  prayed  that  plaintiff's  suit  be 
dismissed,  and  that  Its  right  to  sue  for  dam- 
ages caused  by  the  illegal  issuing  of  the  writs 
of  tajunctlon  and  sequestration  be 'reserved. 
This  exception  was  overmled. 

Defendants  answered  by  generally  deny- 
ing all  of  plaintiff's  allegations  except  such 
as  might  be  specially  admitted. 

They  admitted  that  to  certain  portions  of 
the  described  land  and  timber  they  had  no 
title,  and  averred  they  had  not  attempted  to 
assume  any  control  over  same.  They  admit- 
ted that  they  had  cut  tlmt)er  on  10  acres  of 
land  belonging  to  the  plaintiff  which  was  de- 
scribed as  the  S.  E.  ^  of  the  N.  E.  %  of  N. 
W.  %  of  section  27.  This  admission  was 
subsequently  modified  In  an  amended  an- 
swer. 

Defendants  attacked  the  validity  of  what 
Is  known  as  "the  McSbane  contracts,"  on 
which,  to  some  extent,  plaintiff  bases  its 
rights  of  ownership  on  the  grounds: 

First.  That  the  offers  made  therein  were 
without  consideration,  and  were  aerer  sign- 
ed  and  accepted  by  McShane. 

Second.  That  the  contracts  wen  laddng 
In  mutuality. 

Third.  That  the  conditions  thereof  had 
never  been  complied  with. 

Defendants  alleged  damages  for  $61,000  on 
account  of  the  alleged  iU^al  issuing  of  the 
writ  of  Injunction  causing  a  deterioration 
and  loss  of  Its  timber  and, the  necessity  of 
keeping  Idle  Its  teams,  machinery,  and  on- 
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ploTfis.  It  also  alleged  damages  In  tbe  fur- 
ther stun  of  (600.  damages  as  attorney's  fees 
uecessaiT  to  secure  the  dissolution  of  the 
writs  of  iQjniictlon  and  sequistratlon. 

Tbe  district  cocrt  rendered  tbe  following 
jndgmeit: 

"It  Is  benbr  ordered,  adjudged,  and  decreed 
that  the  plaintiff  is  the  owner  of  the  S.  E.  14  of 
S.  E.  }Apt  section  llj,  and  the  N.  E.34  of  N.  B. 
H.  and  ».  ^  of  N.  E.  ^  of  section  22,  township 
SS  Dortb,  range  1  east. 

"And  the  plaintiBs  are  also  reco|;nized  as  the 
owners  of  all  the  merchantable  timber  on  tbe 

"E.  %otS.E.%,  section  16; 

"E.  of 

"S.  %  of  S.  W.  % 
"N.  W.  }4  of  S.  W. 
"S.  %  of  N.  W.       secUon  17; 
•E.  ^  of  S.  E.  M, 


W.  1^  of  S.  W.  ^.  section  18; 

^  of ^  section  19; 


•*W.  %  o^'S.  E  14. 
"S.  J>fof  S.  W.  14. 
••N.  W.  V4.  of  S.  W. 


section  20; 
section  21; 


*E.  %  of  S  E.  ^, 
'S.  W.  ^4  of  S.  E. 
"S.  E.  14  of  S.  W 
**E.  U  of  N.  W.  \L 
"S.  e!      section  »; 
••S.  U  of  N  E.  «. 
"X.  W.  %  of  N.  E.  %, 
"S.  E.  %of  N.  W.  14, 
of  N.  a  " 
of  S.  B.  „ 

of  S.  EI  %  of  section  27; 


?l^  N.  W.  ?4. 


ot  N.  E.  %, 
'And  ell  that  portion  of  S.  %  of  N.  W.  ^ 
east  and  north  of  Big  LoutTe.  section  28: 
•Also  S.  W  of  N. 


"And  the  ^.  %  . 

"N.  E.  14  of  N.  W.  14.  of  section  29 ; 


"All  in  township  22  north,  range  1  east 
"On  tbe  above  description  the  injunction  ia 
perpetuated  and  maintained,  and  the  defendants 
are  restrained  from  trespaBSiiw  in  any  manner 
thereon  upon  the  land  above  decreed  as  belong- 
ing to  plaintiffs,  and  perpetoated  as  to  the  other 
description  of  land  above,  so  as  to  prevent  the 
defendants  from  in  any  manner  interfering  with 
tbe  plaintiffs*  claim  to  the  timber  thereon. 

"PlaintifEs'  claims  on  tbe  other  descriptions 
■et  forth  in  their  petition  not  mentioned  herein 
are  rejected,  and  injunction  sned  out  thereon  is 
dissolved. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  plaintiffs  are  recognized  as  the. owners 
of  33.000  feet  of  tbe  timber  seized  under  writ  of 
sequestration  herein,  and  the  writ  of  sequestra* 
tion  is  maintained  and  perpetuated  to  that  ex- 
tent, and  dissolved  as  to  the  remainder  of  the 
timber.  Defendants'  claim  for  damages  is  re- 
jected." 

Tbe  district  judge  assigned  the  following 
reasons  for  tbe  judgment: 

"The  plaintiffs  title  to  tbe  8.  E.  U  of  S.  E., 
See  15,  and  N.  E.  of  N.  E.  and  H.  ^  of  N.  E. 
Sec  22,  is  not  disputed,  and  its  title  to  tbe  tim- 
ber on  the  following  descriptions  is  established 
by  transfers  and  by  judicial  admissions  of  de- 
fendants, vis.:    B.J4  of  S.  E.  34,  Sec.  10:  S. 

N.  W.  of  S.  W.  S,  and  S.  V,  of 
id  W. 


lenoann,  vis.: 
%  of  S.  "W.  %, 


Sec  20 ;  S.  K:  14,  of  S.  W.      Sec  ^1 ;  E.  34 
N.  W.  and  S.  E.J4.  Sec.  22;  S.  %  of  N.  E. 
of  N.  ETld,  S.  B.  14  of^. 


Also  S.  %  of  N.  N.  U  of  N.  E.  14,  and  N.  E. 
14  of  N.  W.  14,  Sec.  29.  all  In  Tp.  2?N.,  R.  1  E. 

"It  is  shown  in  tbe  evidence  that,  of  the  200,- 
000  feet  of  timber  seised,  at  least  83,000  be- 
longs to  plaintiff.  This  33,000  feet  were  taken 
from  plaintiff's  holdings  In  sections  27  and  29. 
Defendants  cut  and  removed  timber  from  some 
of  the  other  descriptions  given  above,  but  the 
court  is  not  able  to  say  bow  much  was  removed 
from  the  other  descriptions.  Plaintiff  was 
therefore  warranted  in  suing  out  the  iojunction 
and  the  writ  showed  periKtuated,  and  defend- 
ants restrained  from  trespassing  in  any  man- 
ner upon  the  lands  indicated  above  as  being 
owned  by  plaintiff,  and  restrained  from  tres- 
pnssing  upon  or  interfering  with  the  timber,  or 
other  rights  of  plaintiff  as  eoown  by  its  con- 
tracts on  the  other  descriptions  given  above. 
The  injunction  should  be  dissolved  as  to  all  oth- 
er descriptions  In  plaintiff's  petition  not  named 
above. 

"As  stated  above,  plaintiff  is  the  owner  of 
33.000  feet  of  tbe  timber  under  seizure.  It 
should  be  decreed  owner  of  at  least  that  much, 
and  the  writ  of  sequestrstion  perpetuated  to 
that  extent.    By  consummating  the  timber  of 

Staintiff  with  their  own,  tbe  deiendants  brought 
own  the  writ  on  their  part  of  the  timber,,  and 
should  not  be  entitled  to  damages  flowing  from 
that  process. 

"Indeed,  it  Is  not  apparent  that  defendants 
have  suffered  damages  oy  reason  of  tbe  seques- 
tration. Tbe  suit  by  consent  of  the  parties  was 
not  brought  to  a  speedy  trial.  Besides,  defend- 
HQts,  If  they  had  so  desired,  could  have  bonded 
the  seized  umber. 

"Let  there  be  Judgment  In  accordance  with 
these  views." 

The  defendants  appealed. 

The  plaintiff  has  answered  tbe  appeal, 
praying  that  tbe  judgment  appealed  from  be 
amended  so  as  to  decree  It  to  be  tbe  owner 
of  all  the  lands  and  timber  described  in  Its 
petition,  and  to  decree  it  to  be  tbe  owner  of 
tbe  200,000  saw  logs  seized  under  tbe  writ  of 
sequestration;  that  it  also  be  decreed  to  re- 
cover tbe  $600  damages  claimed  In  Its  peti- 
tion. 

WhUe  tbe  plaintiff  alleged  Itself  to  be  13ie 
owner  of  and  In  possession  of  certain  lands 
and  the  timber  tbraeon  described  by  govem- 
meut  subdivisions,  and  the  owner  of  and  In 
possession  of  all  the  merchantable  timber 
standing  on  certain  other  lands  also  describ- 
ed by  government  snhdivisions,  tbe  cause  of 
action  upon  which  It  declared,  and  upon 
which  It  brought  defendants  Into  court,  was 
that  they  had  committed  an  actual  trespass 
by  altering  upon  particularly  mmtioned 
tracts,  and  cutting,  felling,  and  removing 
timber  therefrom.  Flalntlft  alleged  that  It 
feared  that  they  would  trespass  on  the  other 
lauds  unless  oijolned  tt<m  so  doing  by  the 
issuing  of  a  writ  of  iujonctlon,  wbicb  it 
prayed  should  issue.  The  writ  Issued  as 
prayed  for.  Plaintiff  alleged  that  defend- 
ants bad  actually  cut  and  felled  200  feet  of 
timber,  worth  $2,000,  which  they  had  banked 
along  a  certain  spur  track  mentioned,  it 
prayed  that  such  timber  should  be  sequester- 
ed under  a  writ  of  sequestration.  On  the 
court's  order  this  was  done. 

The  plaintiff  did  not  pray  to  be  decreed 
tlie  owner  of  the  land  nor  of  tbe  timber  of 
which  It  alleged  Itself  to  be  tbe  owner.  The 
prayer  of  its  petitl<Hi,  so  far  as  tbe  question 
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of  ownenhlp  vu  concdnied.  wu  *to  be  de> 
creed  the  owner  of  tbe  logs"  which  it  aUeg- 
ed  had  been  cot,  Ailed,  and  removed,  and 
which  It  prayed  should  be  aeqaeatered. 
Plaintiff  did  not  allege  that  defendautB  had 
possession  of  the  lands  or  standing  timbcar 
or  claimed  ownership  thereof.  Plaintiff  fil- 
ed no  supplemental  or  amended  pleadings  in 
the  case.  In  Its  answer  to  the  appeal  taken 
herein  by  the  defendante,  plaintiff  prays  that 
the  Jud^ent  appealed  from  be  amended  bo 
as  to  decree  It  to  be  tbe  owner  of  all  the. 
land  and  timber  described  in  the  petition. 
Defendants,  on  the  other  hand,  complain 
that  the  Judgment  as  rendered  has  gone  en- 
tirely too  toLT  in  the  matter  of  the  recognizing 
and  decreeing  ownership  In  the  plaintiff,  and 
that  It  should  be  corrected  in  that  respect 
They  claim  that  the  action  as  brought  was 
not  a  petitory  action;  that  the  allegations 
as  to  ownership  which  were  made  by  the 
plaintiff  did  not  make  It  such.  That  the  al- 
legations referred  to  were  made 'simply  In 
aid  and  support  of  and  incidentally  In  the 
action  of  trespass;  that  the  action  as  brought 
was  one  chai^ng  thtoi  with  bating  lll^al- 
ly,  knowingly,  and  maliciously  cut,  felled, 
and  removed  200,000  feet  of  timber.  That 
there  were  no  contractual  relations  between 
the  parties,  and  the  allegation  In  question 
should  be  given  weight  and  effect  to  in  re- 
spect and  with  reference  only  to  the  timber 
which  the  court  held  to  have  been  actually 
cut,  and  not  beyond  the  purpose  of  deter- 
mining whether  they  had  hem  guilty  of  a 
trespass  in  cutting  the  same;  that  any  con- 
sideration of  the  question  of  ownership  and 
possession  beyond  this  was  unauthorised  and 
ultra  petltlonem. 

The  plaintiff  In  Its  prayer  for  an  amend- 
ment of  judgment  does  not  pretend  that  it  Is 
entitled,  in  respect  to  its  <dalm  agahist  de- 
fendants for  having  trespassed  by  cutting 
and  felling  timber,  to  a  change  in  the  judg- 
ment; it  acquiesces  In  the  determination  of 
the  court  as  to  the  trespass  and  as  to  the 
amount  of  the  timber  cut.  It  (mly  claims 
that  the  court  erred  hi  not  having  decreed  It 
to  be  the  owner  of  all  the  land  and  of  all 
the  timber  which  It  mentioned  in  Its  peti- 
tion as  belonging  to  It  We  not  only  think 
that  plaintiff  Is  not  entitled  to  the  change, 
but  that  the  court  in  the  Judgment  actually 
rendered  went  beyond  the  pleadings  and  the 
prayer  of  plaintiff's  petition.  The  matters 
at  issue  in  the  case  were  submitted  on  brief; 
the  attorneys  of  neither  plaintiff  nor  the  de- 
fendant were  present  to  explain  and  argue 
the  contentions  relied  on  by  their  respective 
chiefs.  In  tbe  briefs  tbe  rights  of  parties 
outside  of  the  question  of  trespass  have  not 
been  discussed.  We  have  very  recently  held, 
what  we  have  announced  before,  that  the 
court  would  not  determine  abstract  ques- 
tions and  that  It  could  not  be  expected  to 
study  and  trace  up  titles  to  property  which 


connsd  did  not  tbbA  proper  to  present  to^ 
It  in  proper  shape  after  dlaensslon.  As  mat- 
ters have  been  placed  before  us  In  ttkia  case, 
we  shall  not  attempt  to  pass  upon  tbe  claims 
of  either  party  beyond  what  is  strictly  neces- 
sary to  determine  tbe  trespass  whl^  tbe 
a>urt  has  found  to  have  beea  actually  com- 
mitted. We  conslda  the  all^ttens  of  own- 
ership and  possession  to  have  been  made 
with  reference  to  that  bane.  Under  the  evi- 
dence we  are  of  the  opinion  that  tbe  trespass 
to  the  extent  committed  was  accidental.  We 
do  not  tUnb  it  was  intmtlonal,  willful,  or 
malicious.  We  do  not  find  it  was  the  in- 
tention of  the  defendants  t»  commit  a  tres- 
pass in  the  future. 

We  are  of  ttw  opinion  that  the  judgment 
recognizing  plaintiffs  to  he  tbe  owner  of  S3^ 
000  feet  of  timber  seized  under  the  writ  of 
sequestration  herein,  perpetuating  the  writ 
to  that  extent  dissolving  it  as  to  tbe  re- 
malndo*  of  the  timber,  and  rejecting  defend- 
ants' claim  for  damages,  is  correct,  and  to 
that  extent  It  Is  hereby  affirmed.  As  to  all 
other  questions  of  ownership  and  possesston 
of  the  lands  and  timber  involved  herein,  the 
judgment  is  set  aside  as  being  beyead  tlie 
issues  involved. 


Ex  psxte  NATHAN: 

(Before  a  Justice  of  the  Supreme  Court  ef 
Florida.   Oct.  3,  1BI]S> 

1.  Habeas  Cobpu&  (|  107*)— Adbcibsior  to 

Bail. 

A  person  charged  with  being  ao  sccessoxy 
before  tine  fact  to  murder  by  counsefing,  hiring, 
or  otherwise  procurto^  murder  to  be  committed 
is  charged  with  a  capital  offense  under  the  stat- 
utes of  this  state,  and  when  held  in  actual  cas- 
tod;  under  a  mittimus  issued  a  committins 
magistrate  to  await  the  action  9t  the  grand 
jury  has  a  right  upon  habeas  corpus  proceeding? 
before  a  justice  of  the  Supreme  Court  to  show 
bj  all  the  evidence  proper  in  tbe  case,  includ- 
ing that  for  tbe  prosecution,  that  the  proof  is 
not  evident  and  tbe  presnmption  is  not  great 
of  the  guilt  of  the  accused  of  a  capital  offense, 
and  that  consequently  the  accused  is  entitled  to 
bail  under  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §  96;  Dec.  Dig.  S  107.*] 

2.  Habeas  Cobpdb  ({  47*)— Witnesses  10*) 
—  Pboceedinos  —  Issuance  by  iSnPBBHB 
GouBT  Justice  —  Attenoance  of  Wit- 
nesses. 

In  the  issuaace  of  and  in  the  hearing  upon 
a  writ  of  habeas  corpus,  a  justice  of  the  Su- 
preme Court  acts  as  a  court  in  the  exercise  of 
judicial  power,  and  has  inherent  and  implied 
authority  to  mMe  the  power  effective  by  neces- 
sary and  proper  procedure.  Subptsnaa  lor  wit- 
nesses to  attend  the  hearing  may  under  the  stat- 
ute be  issued  by  the  cleric  of  the  Supreme  Court 
upon  order  of  tbe  Justice  issuing  or  hearing  a 
writ  of  habeas  corpus. 

[Eid.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec  Dig.  {  47  ;*   Witnesses,  Dec.  Dig.  I 

5o.*i 

3.  Bail  49*)— Bdboeit  or  Pboov^itffi- 

ciENcr  OP  Evidence. 

Id  an  application  for  ball  for  a  person 
charged  with  a  capital  offense,  the  burden  is 
upon  the  accused  to  show  that  he  or  she  is  en- 


•For  etliar  cases  sea  sams  Unpla  and  section  NUMBER  la  Dec.  *  Am.  Digs.  1907  to  date,  A  Beportar  ladaxei 
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titled  to  balL  The  qoantom  of  proof  leqaired 
is  a  snfficiener  to  show  from  a  lair  eonBideta- 
tion  of  all  the  evidence  that  the  proof  Is  not  evi- 
dent and  the  presnmptlon  is  not  great  that  the 
accused  is  gaifty  of  a  capital  offense.  The  char- 
acter and  extent  of  the  proof  to  make  the  neces- 
sary Bufficiencj  depend  npon  the  dxcumstances 
of  each  case. 

TE>1.  Note.— For  other  cases,  see  Bail,  Cent 
Diff.  n  199-201;  Dec  Dig.  i  49.*] 

4.  Bail  (S  43*)  —  Obiuikal  Pbobioutiok  — 
Right  to. 

The  parpoee  of  the  constitutional  provision 
that  "all  persons  shall  be  bailable  by  sufficient 
anreties,  except  for  capital  ofEenses  where  the 
proof  is  evident  or  the  presumption  great,"  la  to 
secure  the  right  to  ball  Id  all  cases  except  those 
In  which  the  facts  and  circumstances  show  with 
reasonable  certainty  that  the  accused  is  guilty 
of  a  capital  offense. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent. 
Dv-  IS  1S3-164;  Dec.  Dig.  {  43.*] 

5.  BAm  (I  4S*)— Capital  Offense— Right 

TO. 

Where  the  testimony  is  of  less  probative 
force  than  is  necessary  under  the  circumstances 
of  the  case  to  show  evident  guilt  or  a  great  pre- 
snmptiOD  of  guilt  of  a  capital  offense,  the  ac- 
cused is  entitled  to  ball.  Where  the  proofs  es- 
tablish only  a  piobabUity  of  guilt,  ball  ahonld 
be  allowed. 

[Ed.  Note.— For  other  cases,  eee  Ball,  Cent. 
Dig.  a  153-164;  Dec  Dig.  g  43.*] 

6u  Habeas  Cobfds  (S  90*)  —  Pbocbbdinqb — 
WirnESSES  —  Cbosb-Examination  ard  Iu- 

PEACHUENT. 

At  a  hearing  in  a  hal>eaB  corpns  proceeding 
to  procure  bail,  the  usnal  right  to  cross-exam- 
ine and  to  impeach  the  vltneasei  exists  to  the 
state  and  the  petltlraer. 

[Ed.  Note.— For  other  cases,  see  Habeas  Coi^ 
pus,  Dec.  Dig.  |  90.*] 

7.  Bail  (8  48*)— Capital  OiTEnaE  —  Right 

TO. 

In  habeas  corpus  proceeding  for  the  allow 
ance  of  bail  to  a  person  charged  with  being  ac- 
cessory before  the  fact  to  murder,  which  under 
the  statute  is  a  capital  offense,  where  the  testi- 
mony shows  merely  that  the  body  of  a  murdered 
person  was  found,  that  a  tew  days  before  the 
discovery  of  the  crime  the  person  cbaned  as 
principal  was  with  the  deceased  when  she  left 
jL  house  where  she  boarded,  that  the  principal 
took  deceased's  clothes  from  her  boarding  place 
early  the  morning  after  she  left,  that  some  of 
the  clothes  were  found  In  petitioner's  boose, 
that  the  actions  of  the  petitioner  after  the  dis- 
covery of  the  crime  were  such  as  to  arouse  sus- 

gicion  against  her,  that  something  resembling 
lood  was  found  on  the  floor  of  petitioner's 
house  and  the  floor  was  scoured  soon  after  the 
discovery  of  the  crime,  and  that  petitioner  ia  a 
married  woman  living  with  her  husband  and 
others  in  the  same  bouse,  such  testimony  indi- 
cates a  probability  that  the  itetitioner  knew 
something  of  the  crime:  but  it  is  not  evident 
proof,  nor  does  it  Justify  a  great  presumption, 
that  the  petitioner,  as  accessor;  before  the  fact, 
aided,  counseled,  hired,  or  otherwise  procured  a 
murder  to  be  committed,  and  the  petitioner  up- 
on such  a  showing  should  be  allowed  to  give 
bail  with  sufficient  sureties  as  provided  by  law. 

[Ed.  Note.— For  other  eases,  see  Bail,  Cent. 
Dig.  I  161;  Dec  Dig.  i  4S.'] 

(Syllabus  by  the  Justice.) 

Original  application  for  a  writ  of  habeas 
corpus  by  Klzzle  Nathan  to  be  admitted  to 
ball.   Ball  allowed  by  tbe  Justice. 


NATHAN.  89 

Frauds  B.  Wlnthrop,  for  petitioner.  W. 
H.  Ellis,  Atty.  Gen.,  Geo.  W.  Walker,  State's 
Atty.,  and  J.  Xa  BlUlngsley,  for  the  Stata 

WHITFIELD,  J.  Upon  an  application  al- 
leging under  oath  that  Klzzie  Nathan  was 
unlawfully  restrained  of  her  liberty  In  tbe 
actual  custody  of  the  sheriff  of  Leon  county, 
by  being  denied  the  right  of  ball  upon  a 
change  of  accessory  before  the  fact  to  mur- 
der, of  which  charge  she  Is  not  guilty,  and 
tbe  proof  is  not  evident  nor  the  presumption 
great  of  her  guilt,  a  writ  of  habeas  corpus 
was  issued  by  a  justice  of  the  Supreme 
Court.  Leon  county  Is  In  the  Second  judi- 
cial circuit.  The  Judge  of  tbe  circuit  being 
in  a  distant  county  holding  court,  and  the 
Supreme  Court  not  being  In  session,  tbe  writ 
was  at  the  request  of  Francis  B.  Wiuthrop, 
Esq.,  counsel  for  the  petitioner,  made  re- 
turnable before  the  justice  who  Issued  the 
writ,  at  Tallahassee,  la  the  Supreme  Court 
room  at  the  Capitol,  situated  In  Leon  coun- 
ty, where  the  petitioner  was  being  held  In 
custody.  Upon  praecipe  of  counsel  for  the 
petitioner,  subpoenas  for  witnesses  were  is- 
sued by  the  clerk  of  the  Supreme  Court  ui>- 
on  an  order  therefor  made  by  tbe  justice  who 
Issued  the  writ  and  before  whom  It  was  made 
returnable.  Notice  of  the  writ  and  the^hear- 
Ing  thereon  were  directed  by  the  justice  to  be 
given  to  tbe  Attorney  General  and  tbe  state's 
attorney  by  counsel  for  the  petitioner. 

The  Constitution  provides  that  "the  writ 
of  habeas  corpus  shall  be  grantable  as  of 
right,  freely  and  without  cost"  "All  per- 
sons shall  be  bailable  by  sufficient  sureties, 
except  for  capital  offenses,  when  the  proof  is 
evident  or  the  presumption  great."  Sections 
7  and  9,  Declaration  of  Rights.  *^-ach  of 
the  Justices  [of  the  Supreme  Court]  Bhaf 
have  power  to  Issue  writs  of  habeas  corpn» 
to  any  part  of  the  state  ui>on  petition  by  or 
on  behalf  of  any  person  held  In  actual  cus- 
tody and  may  make  such  writs  returnable 
before  himself  or  the  Supreme  Court,  or  any 
justice  thereof,  or  before  any  circuit  judge." 
Section  5,  art.  5.  See,  also,  section  2248  et 
seq..  Gen.  St.  1006.  ■ 

In  the  Issuance  of  and  In  tbe  hearing  upon 
a  writ  of  habeas  corpus,  a  justice  of  tbe  Su- 
preme Court  acts  as  a  court  In  tbe  exercise 
of  Judicial  iMJwer,  and  has  Inherent  and  Im- 
plied authority  to  make  the  power  effective 
by  necessary  and  proper  procedure.  Sub- 
poenas for  witnesses  may  be  Issued  by  the 
clerk  of  the  Supreme  Court  upon  order  of 
the  Justice  issuing  the  writ  or  hearing  the 
cause.    Section  2253.  Gen.  St.  190G. 

Under  the  Constitution  all  persons  charg- 
ed with  crime  are  entitled  as  matter  of  tIrIu 
to  ball  by  sufficient  sureties,  except  where 
tbe  proof  Is  evident  or  the  presumption  Is 
great  that  the  accused  Is  guilty  of  a:  capital 
offense.' 

In  an  application  for  allowance  of  ball  to 


«For  othar  esses  see  same  topic  and  sectloa  NUUB&R  la  Dae.  *  Am.  Digs.  1S07  to  date,  ft  Baprnter  Iad«»s 
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ft  penon  charged  witb  a  capital  offense,  the 
burden  Is  upoo  the  accused  to  show  that  he 
or  she  Is  entitled  to  ball.  Blgdon  T.  State, 
41  Fla.  308,  26  South.  711. 

The  qaanttmi  of  proof  required  Is  a  suffl- 
clency  to  show,  from  a  fair  coosideratlon  of 
all  the  testimony,  the  proof  to  be  not  evident 
and  the  presamptlon  to  be  not  great  that 
the  accused  Is  guUty  of  a  capital  offense. 

The  (diaracter  and  extent  of  the  proof  to 
make  the  necessary  sufficiency  depend  npon 
the  drcumstances  of  each  case. 

The  purpose  of  the  constitutional  provision 
to  to  secure  the  right  to  ball  In  all  cases  ex- 
cept those  In  which  the  facts  and  clrcam- 
stances  show  with  reasonable  certainty  that 
the  accused  1b  guilty  of  a  capital  offense.  5 
Cyc.  60. 

A  person  accused  of  a  capital  offense  and 
held  In  actual  custody  under  a  mittimus  is- 
sued by  a  committing  magistrate  to  await 
the  action  of  the  grand  Jury  Is  entitled  upon 
habeas  corpus  proceedings  before  a  justice 
of  the  Supreme  Court  to  Introduce  evidence 
as  to  the  truth  of  the  charge,  and  should  be 
admitted  to  bell  unless  "the  proof  la  evi- 
dent, or  the  presumption  great"  that  the  ac- 
cused Is  guilty  of  a  capital  offense.  Benja- 
min V.  State,  25  Fla.  675,  6  South.  433. 

Ii^  proving  the  right  to  ball  In  a  capital 
case.  It  is  necessary  to  show  that  from  all 
the  testimony  proper  In  the  case  the  proof  of 
guilt  ia  not  evident  and  the  presumption 
of  guilt  Is  not  great.   5  Cyc.  07. 

Where  the  proofs  establish  only  a  prob- 
ability of  guilt,  ball  should  be  allowed.  Gal- 
ney  v.  State,  42  Fla.  607,  29  South.  405. 

Ball  will  be  denied  a  person  charged  with 
a  capital  offense,  where  a  verdict  of  guilty 
of  the  capital  offense,  found  on  the  evidence, 
would  be  sustained.  Thrasher  v.  ..State,  26 
Fla.  526,  7  South.  847;  5  Cyc.  64. 

Where  the  evidence  Js  sufQcIent  to  sus- 
tain a  verdict  of  guilty  of  a  capital  offense, 
it  must  be  sufficient  to  show  th^  proof  of 
guilt  la  evident,  or  the  presumption  of  guilt 
is  great 

If  the  testimony  Is  of  less  probative  force 
than  is  necessary  under  the  circumstances 
of  the  case  to  show  evident  guilt  or  a  great 
presumption  of  guilt  of  a  capital  offense, 
bail  should  be  allowed. 

At  a  hearing  In  a  habeas  corpus  proceed- 
Ing  to  procure  bail,  the  usual  right  to  cross- 
examine  and  to  impeach  the  witnesses  exists 
as  to  the  state  and  the  petitioner.  RIgdon 
V.  State,  41  Fla.  S08,  28  South.  711. 

The  statutes  provide  that  whoever  aids 
In  the  commission  of  a  felony,  or  as  acces- 
sory thereto,  before  the  fact,  by  counseling, 
hiring,  or  otherwise  procuring  such  felony 
to  be  committed,  shall  be  punished  in  the 
f>ame  manner  prescribed  for  the  punishment 


of  the  principal  felon,  and  that  one  who 
commits  mni-der  in  the  first  degree  may 
suffer  capital  punlahmenL 

Where  a  person  has  been  taken  Into  of- 
flclal  custody  on  a  charge  of  accessory  be- 
fore the  tact  to  murder,  and  applies  for  ball 
in  a  habeas  corpus  proceeding,  the  accused 
is  required  to  show  from  all  the  testimony 
that  should  properly  be  Introduced  In  the 
case,  including  that  of  the  state,  that  the 
proof  is  not  evident  nor  the  presumption 
great  that  the  accused  is  guilty  of  a  capital 
offense. 

In  a  habeas  corpus  proceeding  brought  by 
a  person  charged  with  a  capital  offense  for 
the  purpose  of  being  admitted  to  ball,  if  it 
appears  from  a  fair  consideration  of  all  the 
testimony  that  the  proof  Is  not  evident  and 
the  presamptlon  Is  not  great  of  the  guilt  of 
the  accused  of  a  capital  offense,  ball,  should 
be  allowed. 

The  testimony  adduced  at  the  hearing 
showed  merely  that  the  body  of  a  murdered 
person  was  found;  that  a  few  days  before 
the  discovery  of  the  crime  the  person  charg- 
ed as  principal  was  with  the  deceased  when 
she  left  a  house  where  she  boarded;  that  the 
principal  took  deceased's  clothes  from  her 
boarding  place  early  the  morning  after  she 
left;  that  some  of  the  clothes  were  found 
In  petitioner's  home,  near  where  the  body 
was  found;  that  the  actions  of  petitioner 
after  the  discovery  of  the  crime  were  such 
as  to  arouse  suspicion;  that  something  re- 
sembling blood  was  found  on  the  floor  of  pe- 
titioner's home,  and  the  floor  was  scoured 
soon  after  the  discovery  of  the  crime;  that 
the  petitioner  is  a  married  woman  imag 
with  her  husband  and  othera  In  the  aame 
house. 

This  evidence  indicates  a  probability  that 
the  petitioner  knew  something  of  the  crime; 
but  it  is  not  evident  proof,  nor  does  it  Jus- 
tify a  great  presumption,  that  the  petition- 
er, as  an  accessory  before  the  fact,  aided, 
counseled,  hired,  or  otherwise  procured  the 
murder  to  be  committed.  Under  the  provi- 
sions and  principles  of  law  above  announced, 
the  petitioner  on  this  showhig  is  entitled  to 
bail  by  sufficient  sureties  as  provided  by 
law. 

After  a  full  consideration  of  this  cause  up- 
on the  testimony  adduced  and  the  argument 
of  counsel  for  the  petitioner  and  for  the 
state,  It  is  determined  that  the  proof  is  not 
evident  and  the  presumption  la  not  great 
that  the  petitioner  Is  guilty  of  the  capital 
offense  charged,  or  of  any  capital  offense. 
It  Is  therefore  ordered  and  adjudged  that 
the  petitioner  be  permitted  to  give  ball  with 
sufficient  sureties  aa  required  by  law,  and 
thereupon  to  be  discharged  from  custody 
under  the  commitment: 
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STEVENSON  A  HERZFELD  t.  WHATLEZ 
et  ol. 

(Supreme  Coort  of  Alabama.    June  17,  1009.) 

1.  AFPUL  AND  EBBOB  ({  1053*)— BULinOS  ON 
EVIDEKOB— PBBJUDICE. 

In  an  action  hj  a  diattel  mortgagee,  for 
coDTersIOD,  an  instmction  that  the  mortgage 
had  not  been  paid  and  that  plaintiffs  were  en- 
titled to  recover,  nnless  they  authorized  the 
mortgagor  to  aell  the  mortgaged  mulea,  render- 
ed harmless  any  error  in  tne  court's  ruling  on 
evidence  as  to  the  foreclosure  or  payment  of 
the  mortgage. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  1053  •] 

2.  CnATTEL  MOBTQAGEB  (|  220*>— SALE  Bt 
MOBTOAGOB  —  AUTUOBITT  —  QUESTION  FOB 
JUBT. 

In  an  action  by  chattel  mortgagees  for  con- 
version of  certain  mules,  whether  plaintiffs  had 
given  the  mortgagor  unconditional  authority  to 
sell  the  males  held  for  the  jnry. 

(Ed.  Note.--For  other  cases,  bm  CSiattel 
Uortgages,  Dec.  Dig.  1  220.*] 

8.  CHATTKL  MOBTOAOBS  (t  229*)— MOBTQAOBD 

Pbopkbtt— Sale  bt  Mqbtoaoob  — Convbb- 

■lON— EVIDEHCB. 

Where,  in  a  suit  for  conversion,  consisting 
of  the  sale  of  certain  mortgaged  mnles,  defend- 
ants claimed  that  plaintiffs  had  given  the  mort- 
ngor  unconditional  authority  to  sell  them,  evi- 
aeoce  as  to  what  the  mortgagor  did  with  the  pro- 
ceeds, and  that  he  informed  plaintiffs  be  was 
using  it  in  his  mill  bnsineBs,  and  that  they 
did  not  repudiate  bis  act  in  so  dolag,  was  ad- 
missible on  the  issue  of  the  mortgagor's  author 
Ity. 

lEd.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  S  229.*] 

i.  TOBTS  (I  26*)— Joint  Tobt-Fbasobs— l8- 

BL'ES  ARO  PBOOF. 

Where,  in  a  suit  against  two  defendants 
for  a  joint  conversion,  defendants  pleaded  that 
they  were  not  jointly  liable,  and  it  was  proved 
that  one  of  them  had  nottiing  to  do  with  the 

Eurchase  or  taking  of  the  animals  alleged  to 
ive  bean  cooTertea,  plaintlffls  coald  not  recover. 
[Ed.  Note- For  other  cases*  see  Torts,  Cent 
Dig.  I  83;  Dec.  Dig.  f  26.*] 

Appeal  from  Circuit  Court;  Clnj  County; 
John  Pelbam,  Judge. 

Action  by  Stevenson  ft  Herzfeld.  a  part- 
aershlp,  against  M.  H.  Whattey  and  M.  A. 
Uayo  for  the  conversion  by  them  of  four 
males.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

Plea  1  was  as  follows:  "That  the  defend- 
ants are  not  guilty  of  a  joint  conversion  of 
said  property  alleged  In  plaintiffs'  comiilalnt." 
The  facts  tend  to  sbow  that  the  plaintiff  firm 
loaned  one  G.  L.  Haddeu  91,800,  secured  by 
a  mortgage  on  certain  oxen,  mules,  and  other 
stock,  among  them  the  mnles  for  the  conver- 
Blon  of  which  recover?  Is  soagbt.  The  other 
facts  appear  In  the  opinion  of  tbe  court.  As 
to  plea  1  the  proof  shows  that  Wbatley  got 
the  mules  by  purchase,  and  It  is  not  shown 
that  Mayo  had  anything  to  do  with  the  pur- 
chase or  tbe  taking  of  tbe  mules. 

D.  H.  Riddle,  for  appellautB.  Wbatley  & 
ComellBB.  for  appellees. 


ANDERSON.  J.  The  trial  court,  at  tbe 
request  of  the  plaintiffs,  gave  certain  charges, 
to  the  effect  that  tbe  mortgage  had  not  been 
paid  and  that  plaintiffs  were  entitled  to  re- 
cover unless  they  authorized  Haddeo,  tbe 
mortgagor,  to  sell  tbe  mules.  Tbls  rendered 
any  errors,  if  any  there  were,  in  ruling  upon 
the  evidence  as  to  the  foreclosure  or  payment 
of  the  mortgage,  error  without  Injury. 

There  was  proof  from  which  the  Jury 
could  Infer  that  the  plaintiffs  gave  Haddeu 
unconditional  authority  to  sell  tbe  mules,  and 
if  this  was  true  tbe  defendant  Wbatley  would 
\fe  protected  in  buying  them  and  In  paying 
tbe  money  to  Hadden  as  tbe  agent  ot  plain- 
tiffs. It  Is  true  ^  plaintiffs  denied  tbls  au- 
tbonty.  and  also  claimed  that,  If  they  author- 
ized him  to  sell  at  all.  It  was  with  the  under- 
standing that  be  waB  to  bring  tbem  the  pur- 
chase m<mey.  It  waa  a  question  for  tbe  jury, 
however,  as  to  whether  or  not  plaintUts  au- 
thorized Haddaa  nncondltlonally  to  sell  the 
mules,  and  tbe  trial  court  did  not  err  In  re- 
fusing the  general  charge  requested  by  the 
plalntUIs. 

There  was  no  error  In  permitting  Hadden 
to  tell  what  he  did  with  the  money  from  tbe 
sale  of  tbe  muleB,  coupled  with  the  further 
testimony  that  he  informed  the  plaintiffs  that 
he  was  using  it  in  the  mill  business  and  that 
th^  did  not  repudiate  bis  act  In  so  doing. 
This  was  a  circumstance  for  tbe  Jury,  cot^ 
roboratlve  of  the  contention  of  defendants 
that  tbe  sale 'had  been  authorized  by  tbe 
plaintiffs. 

Aside  from  the  foregolni^  this  case  would 
have  to  be  affirmed.  Issue  was  taken 
plea  1,  and.  whether  a  good  plea  or  not.  It 
was  proven  beyond  dlsi'ute,  and  the  defend- 
anta  were  entitled  to  the  gmeral  affirmative 
charge.  Glass  v.  Meyer  &  Son,  124  Ala.  832. 
20  South.  890;  Capitol  City  Oo.  t.  Cofleld.  131 
Ala.  198,  81  South.  37;  Tftylor  v.  Smith,  104 
Ala.  SS7,  16  South.  e2u.  This  plea  1  was  in- 
terposed by  both  defendants,  and  tlie  proof 
shows  that  there  was  do  Joint  conversion  of 
the  property  by  these  defendants. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

DOWDELL,  C  J.,  and  SIMPSON  and 
MAXFIELD,  JJ^  concur. 


HILL  V.  STATE. 

(Supreme  Court  of  Alabama.   June  17,  1900.) 

1.  Witnesses  ({  270*)— Cbobs-Examination. 

On  a  prosecution  for  maliciously  shooting 
into  a  railroad  car,  a  witness  testlOed  that  he 
was  «cuffling  with  one  M.  over  a  pistol  In  an 
effort  to  prevent  M.  from  shooting  into  the  same 
car,  and  defendant  asked  him  on  cross-examina- 
tion what  reason  he  had  for  thinking  M.  was 
going  to  shoot  into  the  car.  Held,  that  an  ob- 
jection to  the  question  was  properly  sustained. 


*P«T  oUmt  esses  am  same  topl«  and  section  NUMBSR  to  Dee.  A  Am.  Digs.  1M7  to  date,  A  Reporter  Indexes 


Digitized  by 


Google 


42 


60  BOTTTHXiBN  REPORTBB. 


(Ala. 


as  immaterial  and  without  the  field  of  croaa- 

examlnation. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §1  928,  955-957 ;  Dec  Dig.  S  27a*] 

2.  Cbdcinal  Law  ($  799*)— iNnsnonoirs— 

Abocuent  of  Counsel. 

A  party  cannot  require  the  conrt  to  avoid 
the  effect  of  erroneous  argument  of  counsel  by 
giving  charges  refuting  it;  the  remedy  being  to 
object  when  the  argument  is  uttered. 

[Bd.  Note. — For  other  cases,  see  Criminal 
I*aw,  Cent.  Dig.  S  1946 ;  Dec.  Dig.  t  799.*] 

3.  Cbiuinal  Law  (8  789*)— Imstbuctioms— 
Reasonable  Doubt. 

A  requested  instruction,  predicating  acquit- 
tal on  a  mere  belief  by  the  jury  of  a  reasonsCble 
doubt,  was  properly  refused. 

[Ed.  Note. — For  other  rnRef.  ^ec  rrim'nal 
Law,  Cent.  Dig.  fS  1846-1849.  U04^1922;  Dec. 
Dig.  §  789.  •] 

Appeal  from  City  Court  of  Annistcm; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Jim  Hill  was  convicted  of  maliciously 
shooting  Into  a  railroad  car  in  which  were 
human  belnge,  and  he  appeals.  Affirmed. 

The  evidence  tended  to  show  that  on  Sun- 
day evening  a  special  passenger  train  on 
the  A.  &  B.  A.  L.  Railway,  consisting  of  an 
«igine  and  two  coaches,  in  which  were  about 
a  dozen  people,  was  fired  into  near  Tredegar, 
In  Calhoun  county,  Ala.;  that  Bereral  shots 
were  fired,  and  one  of  the  balls  entered  the 
rear  coach  and  lodged  in  a  wooden  partition 
In  the  car.  Evidence  further  tended  to  show 
that  Ben  McCall,  John  Heath,  and  several 
other  boys,  including  this  defendant  were 
near  the  track  when  the  train  passed,  and 
that,  while  they  heard  no  shots  fired  and 
6olW  no  one  shoot,  Just  after  the  train  passed 
the  defendant  cam^  to  where  they  were,  and 
was  in  the  act  of  loading  his  pistol,  saying 
that  be  bad  taken  good  aim  at  an  old  fel- 
low's head. 

The  charge  refused  to  the  defendant  was  as 
follows:  "If  you  believe,  after  the  considora- 
tion  of  all  the  evidence,  you  have  a  reasona- 
ble doubt  of  the  defendant's  guilt,  you  must 
give  the  defendant  the  benefit  of  sucb  doubt, 
and  find  bim  not  guilty."  During  the  closing 
argument  to  the  Jury  the  solicitor  said:  "If 
the  defendant  did  not  shoot  into  the  train, 
why  doesn't  be  produce  a  witness  who  was 
present  to  prove  that  he  didn't  do  it."  No 
objection  was  made  to  this  argument,  and 
at  its  conclusion  the  following  charge  was 
requested:  "The  jury  is  not  authorized  to 
draw  any  adverse  inferences  against  the  de- 
fendant because  of  the  absence  of  any  al- 
leged witness." 

T.  T.  Sensabaugh,  for  appellant.  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  The  conviction  waa  for 
wantonly  or  maliciously  shooting  into  a  rail- 
road car  in  which  there  were  human  tieinga, 
as  condemned  by  Code  1890,  S  5360.  There 
was  abundant  evidence,  which,  If  credited 


by  the  Jury,  wonld  npport  the  Terdict  ren- 
dered. 

John  Heath  testified  that  he  was  saiffling 
with  one  Moore  over  a  pistol  in  an  effort  to 
prevent  Moore  from  shooting  into  the  same 
train  into  which  appellant  was  diarged  to 
have  shot  On  tlie  crosa^zamlnatlott  the  de- 
fendant's counsel  propounded  this  question  to 
Oie  witness:  "What  reason  did  yon  have  for 
thinking  Will  Tom  Moore  waa  going  to  shoot 
at  the  train?'  The  sollcitor'a  objection  was 
properly  sustained  by  the  court.  Whatever 
the  witness'  reason,  it  was  enUrely  Immate- 
rial, and  was  wlthont  the  proper  field  of 
cross-examination.  Whether  his  reason  for 
his  act  was  a  good  or  bad  one.  It  could  not 
be  Inquired  into  for  a  legitimate  purpose  on 
the  trial  of  this  defendant  Jones  on  Ev. 
(2d  Ed.)  i  187;  McDonald  v.  Jacobs,  T7 
Aia.  624. 

Charge  8,  refused  to  defendant  waa  prop- 
erly 80  treated,  because  it  predicated  acquit- 
tal upon  a  mete  belief  hy  the  Jury  that  they 
had  a  reasonable  doubt  of  defendant's  guilt 
It  Is  a  reasonable  doubt,  and  not  the  mere 
belief  that  such  a  doubt  appears,  that  re- 
quires the  acquittal  of  a  d^endant  on  a 
criminal  charge. 

However  Impn^r  and  erroneoua  may  be 
tlie  argument  of  counsel  to  the  jury  on  a 
trial,  the  complaining  party  cannot  require 
the  court  to  aid  lilm  in  aroidlng  its  effect  by 
the  giving  of  special  charges  refuting  or  oth- 
erwise answering  the  argument  The  reme- 
dy Is  to  object  to  the  argument  at  the  time  it 
is  ottered. 

Tliere  Is  no  error  In  the  record,  and  the 
judgment  Is  affirmed. 
Affirmed. 

SIMPSON,  DENSON,  and  MAYFIELD, 
JJ.,  concur. 


STEPHENS  T.  STATE. 
(Supreme  Court  of  Alabama.    June  17,  1000.) 

1,  Gband  Jdbt  (8  20*)— Organization  bt 
CouBi  Adjoubnkd  bv  Operation  of  Law. 

An  indictment  attempted  to  be  preferred 
by  a  grand  jury  organized  by  a  court  which  has 
l>een  adjourned  by  operation  of  law  Is  void. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Dec.  Dig.  I  2ft *] 

2.  Cbimiwai  Law  (|  977*>— Voin  Indiotuknt 
—Effect  as  to  Juogmeht. 

Where  the  iadicttnent  is  void,  the  judgment 
in  a  criminal  case  is  also  void. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  {  977.*] 

Appeal  from  Clay  County  Court;  W.  J. 
Pearce,  Judge. 

Jim  Stephens  was  convicted  of  an  oflenae, 
and  he  appeai&  Appeal  dismissed. 

Whatley  ft  Cornelias,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 
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McCLBLLAN,  J.  Under  tbe  authority  of 
Forbes  T.  State*  48  Sonth.  682,  tbe  appeal 
miut  be  dlamlBBed,  because  tbe  allegea  In- 
dlGtnmt  was  attempted  to  be  prtferred  by  a 
Kvand  Jury  orfanlced  by  a  court  tbat  had  by 
operatton  ctf  lav  become  adionmed.  The  In- 
dictment and  Judgment  were  void. 

SIMPSON,  DBMSON.  and  MAYFIELD, 
JJ.,  concur. 


LOWMAN  T.  STATE. 
(Supreme  Conrt  of  Alabama.    June  17,  1009.) 

1.  JUBT   (I  90*)— CnAIXENQE— QBOUNDS— He- 

uTioNsnip  TO  Accused. 

That  tbe  wife  of  a  jnror  was  the  first 
cousin  of  accused's  mother-iD-law  did  not  make 
accused  and  tbe  juror  related  b;  consanguiQity 
or  affinity,  bo  tbat  it  was  error  to  allow  tbe 
aute  to  clialleDse  him  on  that  grouod. 

[Ed.  Note.— For  other  caws,  see  Jury,  Cent 
Dig.  H  413,  415;  Dec  Dig.  I  90.*]' 

2.  WmnssEB  (J  248*)  — ExAKiNATioir— Re- 

SPOKStVENESa. 

Where  a  state's  witness  was  asked  on 
cross-examination  whether  be  bad  not  been 
tabins  an  interest  in  the  prosecution,  the  latter 
part  of  bis  answer.  "Well,  I  bave;  only  telling 
about  who  tbe  witnesses  were,"  was  properly 
allowed,  within  tbe  court's  discretion,  as  ex- 
plaining tbe  extent  of  his  activity,  eren  if  it 
went  beyond  tbe  question. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
C«nL  Dig.  M  861-863;  Dec.  Dig.  |  248.*] 

3.  HOmCIDE    (I    150*)  —  BVXDEN(»— ADMI88I> 

Biiirr— Pbemedftation. 

In  a  homicide  case,  where  there  was  evi- 
dence that,  some  days  before  tbe  killing,  dece- 
dent had  gone  to  accused's  house  and  made 
improper  proposals  to  bis  wife  which  she  com- 
municated to  accused,  and  that  he  bad  con- 
sulted bis  brother-in-law  as  to  what  to  do 
about  it,  end  went  with  him  to  tbe  place  of 
the  shootioK.  the  state  could  show  tbat  ac- 
cused and  tbe  brother-in-law  bad  been  slioot- 
iog  tbe  morning  before  the  homicide,  as  tending 
to  show  preparation  and  premeditation. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  286,  287;  Dec.  Dig.  f  156.*] 

4.  Cbiuinal  ItAw  ({  424*)— Acts  of  Conspib- 
ATOBs— Acts  Apteb  Fubpose  Accouplisheo 
—Flight. 

Even  tbongh  there  was  evidence  tbat  ac- 
CDSed  and  bis  brother-in-law  were  practicing 
shooting  the  day  before  the  killing,  tending  to 
show  premeditation  and  conspiracy  to  kill  de- 
cedent, evidence  that  after  tbe  killing  the 
brother-in-law  fled  from  the  place  of  the  kill- 
ing was  not  admissible  against  accused :  it  hav- 
ing no  bearing  on  accused's  intent,  the  common 
purpose  having  been  then  accomplished,  * 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^aw,  Cent.  Dig.  IS  100^1009;  Dec.  Dig.  § 
424.*J 

5.  CaiKiNAL  Law  ({  1169*)— Appeal— Hauc- 

LESS  EBBOB— ADMISBIOH  OT  EVIDENCE. 

Even  if  the  evidence  was  iosufScient  to 
show,  prima  facie,  conspiracy  between  accused 
and  another  to  kill  decedent,  at  tbe  time  evi- 
dence was  admitted  of  threats  by  such  other 
against  decedent,  so  as  to  make  their  admission 
error.  It  was  harmless,  where  the  subsequent 
evidence  was  sufficient  to  make  out  a  prima 
£acie  case  of  conspiracy. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cant.  Dig.  |  8140;  Dec.  Dig.  |  1160.*] 


6.  CEiuiitAi.  Law  (|  1163*) —Appeal— Dzs- 

CBETION  OP  Trial  COUBT— CaOSS-JiXAMIHA- 
TION. 

Moch  must  be  left  to  tbe  trial  court's  dis- 
cretion in  tbe  control  of  cross-examination,  and 
error  in  allowing  too  great  latitude  must  be 
clearly  prejudicial  to  justify  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  S0G4 ;  Dec.  Dig.  S  1158.*] 

7.  WfTNE^ES  (8  349*)-^IUPBACHl[EHT— OOAB- 

ACTEB  OF  Witnesses. 

Tbe  bad  ^neral  character  of  a  witness, 
or  his  reputation  for  truth,  may  be  sfaowm; 
and  a  state's  witness  could  be  aslced  on  cross- 
examination  whether  be  had  not  been  charged 
with  running  after  other  men's  wi%'e6,  though 
It  could  not  be  shown  that  on  one  or  more 
specific  occasions  he  had  bera  diarged  with 
lewdness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1136-1139 ;  Dec.  Dig.  <  349.*] 

8.  Witnesses   (|  35S*)  —  Impeachment  — 

KNOWLEDQE  of  lUPEACHINO  WITNESS. 
On  cross-examination,  an  impeaching  wit- 
ness can  be  questioned  as  to  what  he  has  heard 
of  acts  of  the  witness  impeached  likely  to  affect 
his  character  or  reputation,  In  order  to  test 
the  extent  and  the  aoundoess  of  the  impeaching 
witness'  knowledge  of  genera]  character. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  1159 ;   Dec  Dig.  {  36&*J 

9.  Witnesses  (5  338*)  —  Ihfbachheut— Vio- 
lation of  Statute. 

Repeated  violations  of  a  statute  will  af- 
fect one's  general  reputation,  tbongh  the  act 
done  is  wrong  merely  l>ecauae  prohibited  by 
statute. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ||  1114,  1115,  1118;  Dec.  Dig.  | 
838.*1 

10.  Witnesses  (i  33S*)  —  lupEAonicENT  — 
"Genebal  Chabacteb." 

One's  "general  character,"  as  relating  to 
his  credibility  as  a  witness,  means  tbe  esti- 
mate in  which  he  is  held  by  the  community. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1114,  1115,  1118;  Dec.  Dig.  | 
338.* 

For  other  definitions,  see  Words  and  Phrases, 

vol.  4,  p.  3057.] 

11.  Cbiminal  Law  (}  829*)— Ihstbuctions— 
Requests— CnARQES  Albeady  Given. 

Charges  requested  by  accused,  which  were 
covered  by  those  already  given  for  him,  were 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011;  Dec.  Dig.  S  829,*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  W.  Haralson,  Judge. 

Geoi^  W.  Lowman  was  convicted  of  hom- 
icide, and  he  appeals.  ReverBed  and  re- 
manded. 

Bilbro  &  Moody,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 


8AYBB,  J.  The  wife  of  jarcn-  Hall  and  de- 
fendant's motber-ln-law  were  first  cousins. 
They  were  not  related  by  consanguinity  or 
affinity.  Klrby  r.  State,  89  Ala.  63,  8  South. 
110;  Danzey  v.  State,  126  Ala.  15,  28  South. 
697.  "Though  the  consengulnel  of  the  wife 
are  alwnys  related  by  affinity  to  the  hus- 
band, and  the  consangulnel  of  the  husband 
to  the  wife,  It  Is  to  be  remarked,  on  the  oth- 


•Tor  otlMT  cases  see  same  topic  and  secUn  NUHBBB  In  Dec.  ft  Am.  Digs.  1M7  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


44  BO  SOUTHERN  BBPOBTBB. 


er  band,  that  the  consangulnel  of  the  hus- 
band are  not  at  all  necessarily  related  to  the 
consangulnel  of  the  wife.  •  •  •  Nor  la 
the  husband  related  to  the  affines  of  the 
wife,  nor  vice  versa."  2  Steph.  Com.  285. 
For  the  error  in  allowing  the  state's  chal- 
lenge of  thlB  jnror  for  cause,  the  judgment 
of  conviction  must  be  reversed. 

A  witness  for  the  state  baring  been  asked 
on  cross-examination,  "Hare  yon  not  been 
taking  an  interest  la  tbls  prosecution?"  an- 
swered,  "Well,  I  have;  only  telling  about 
who  the  witnesses  were."  The  defendant's 
motion  to  exclude  the  last  clause  of  the  an- 
swer was  properly  overruled.  The  witness 
was  sworn  to  speak  the  truth,  the  whole 
truth,  and  nothing. but  the  truth.  If  It  be 
conceded  that  the  answer  went  beyond  the 
Inquiry,  the  witness'  explanation  of  the  ez> 
toit  of  his  activity  was  admissible  and  com- 
petent, and  Its  allowance  at  the  time  was 
within  the  discretion  of  the  court. 

Thaee  was  testimony  to  the  effect  that  the 
deceased,  some  days  before  the  killing,  bad 
gone  to  defendant's  house  In  his  abience.  and 
had  made  an  Improper  proposal  to  the  lat- 
ter*B  wife,  which  fact  she  had  communicated 
to  defendant;  that  defendant  had  advised 
with  a  brother  of  his  wife  about  tiie  wrong 
alleged  to  have  been  done  to  him  by  the  de- 
ceased, and  at  the  time  of  the  killing  had 
gone  to  the  place  where  It  occurred  with  Jim 
Cunningham,  another  broths  of  his  wife, 
to  see  defendant  about  It.  Thla  brother  was 
present  at  the  killing.  It  was  not  denied  that 
defendant  had  killed  deceased  by  shooting 
him  with  a  gun.  In  connection  with  these 
facts  it  was  conq»etent  for  the  state  to  show 
that  defendant  and  the  last-named  Cunning* 
ham  had  been  shooting  In  the  morning  before 
the  homicide,  as  tending  In  some  slight  de- 
gree to  show  preparation,  and  hence  pre- 
meditation. But  the  evidence  that  the  same 
Cunningham  bad  fled  from  the  scene  after 
the  killing  was  not  competent.  If  the  two 
had  conspired  to  take  the  life  of  deceased, 
the  blow  had  been  stricken,  the  common  pur- 
pose had  been  accomplished,  and  the  subse- 
quent  acts  of  the  accomplice  were  not  ad- 
mtaslble  as  evidence  of  the  defendant's  guilt. 
It  shed  no  light  on  the  'ftict  or  Intent  of  de- 
fendant's act  then  past  Williams  v.  State, 
81  Ala.  1,  1  South.  179,  60  Am.  Rep.  133; 
Everage  v.  State.  IIS  Ala.  102,  21  South.  401 

There  had  been  evidence  to  show  a  com- 
munity of  purpose  on  the  part  of  defendant 
and  Andy  Cannlngham  to  do  violence  to  the 
deceased.  If  It  be  conceded  that  this  evi- 
dence, as  It  stood  at  the  time  of  the  admis- 
sion of  evidence  of  tbreats  made  by  Andy  in 
the  absence  of  defendant,  was  insufficient  to 
make  out  a  prima  facte  case  of  conspiracy, 
and  therefore  that  there  was  error  in  admit- 
ting the  evidence  of  such  threats,  such  er- 
ror was  harmless,  for  the  reason  that  subse- 


<Ala. 

quent  evidence  strengthened  the  showing  of 
conspiracy  to  a  degree  which  Justified  the 
action  of  the  court. 

The  record  does  not  make  clear  the  theory 
upon  which  was  admitted  over  the  defend- 
ant's objectiou,  after  It  bad  once  been  ex- 
cluded, the  testimony  at  Andy  Onnnln^iam, 
elicited  by  the  state  on  cross-examination, 
as  to  a  conversation  between  the  witness  and 
the  deceased  at  White's  mill  on  the  day  be- 
fore the  homicide.  We  do  not  see  that  it 
shed  light  upon  the  nature  of  the  occurrence. 
We  do  not,  however,  rule  that  its  admission 
was  error,  since  much  must  be  left  to  the 
discretion  of  the  trial  court  In  the  control  of 
cross-examination,  and  It  requires  a  strong 
case  to  Justify  reversal  for  too  great  lati- 
tude. Ingram  v.  State,  67  Ala.  67. 

Nor,  on  the  other  hand,  are  we  g^ven  to  un- 
derstand the  alleged  error  of  the  trial  court 
In  refusing  to  allow  a  state's  wltnew  to  be 
asked  on  cross-oamlnatlon  whether  he  had 
been  charged  with  miming  after  other  men's 
wives.  It  was  proper  to  give  in  erldmce  the 
bad  general  character  d  the  wltnos,  or  bla 
bad  <^racter  for  tmth  and  veracity,  though 
ordinarily  a  witness  would  be  vu«d  the  mn- 
barrassment  of  answering  sach  questions  la 
regard  to  himself ;  bnt  It  could  not  be  shown 
In  the  way  of  original  atUck  upon  him,  tliat 
on  one  or  more  occasIonB  he  had  been  chain- 
ed with  lewdness.  Moore  r.  State,  68  Ala. 
860 ;  Rhea  t.  State,  100  Ala.  119,  14  South. 
85a 

The  defendant  having,  apon  what  seems  to 
have  been  proper  occasion  (Haley  v.  Stete^ 
63  Ahi.  83)  and  wlthoat  objection  from  the 
state,  brought  forward  a  witness  who  testl- 
0ed  to  his  good  character  for  tmth  and  ve- 
racity, the  stete,  on  crbss^xamtnatlon,  asked 
the  wltnera  whether  he  had  beard  that  the 
defendant  had  been  accused  of  selling  liquor. 
On  cross-examination  an  Impeaching  witness 
can  be  questioned  as  to  what  he  had  heard  of 
acts  or  conduct  likely  to  affect  the  character 
and  reputation  of  the  witness  Impeached,  for 
the  purpose  of  testing  the  source,  extent,  and 
soundness  of  his  knowledge  of  general  tibAr- 
acter.  UcCutchen  t.  Lof^ns,  100  Ala.  457, 
19  South.  8ia  Repeated  Tlolathms  of  stat- 
ute law  will  doubtless  affect  general  diarac> 
ter,  which,  when  made  the  subject  of  proof 
In  courte  of  Justice,  means  the  estimate  in 
which  one  is  held  by  the  community,  although 
the  thing  done  may  not  be  of  positive  moral 
quality  in  itself,  and  Inoffensive  In  the  ab> 
sence  of  statute. 

There  was  no  error  in  the  matter  of  diar- 
gcs  given  and  refused.  Charges  refused  to 
the  defendant  were  either  positively  bad  or 
were  covered  by  charges  given  on  his  request. 

Reversed  and  remanded. 

DOWDELL,  G.  J.,  and  ANDERSON  and 
McCLELLAN,  JJ.,  concur. 
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FIRST  NAT.  BANK  OF  LINEVILLE  T. 
ALEXANDER. 
(Supreme  Court  of  Alabama.    Jane  8»  1909.) 

1.  BiLu  AND  Notes  ^  10^*)  *~  Nkootiabu: 
Notes— Fork. 

A  note  by  wbich  tbe  maker,  foar  months 
after  date,  promised  to  pay  at  a  bank,  to  the 
order  of  M.,  a  certain  sum  of  money,  with  in- 
terest from  maturity  until  paid,  containing  a 
waiver  of  exemptions,  etc.,  and  retaining  title 
to  certain  males,  was  negotiable, 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notea,  Cent  Dig.  I  414;  Dec.  l>is-  S  1U4.*] 

2.  Bixxs  AND  Notes  (S  484*)— Actions— Plea 
— Payjwht. 

In  aa  action  on  a  negotiable  note  by  the 
Indonee,  a  plea  alleging  that  it  was  agreed 
that  the  note  was  to  be  paid  by  the  proceeds 
of  work  done,  etc.,  and  that  the  maker  paid 

Slaintift  by  tbe  proceeds  of  work  all  that  was 
ue  on  the  note  prior  to  the  commencement  of 
the  suit,  and  that  plaintiff  received  the  full 
benefit  thereof,  the.  proceeds  being  in  money, 
comtitnted  a  plea  of  payment  In  money  -,  the 
source  from  which  the  money  was  derived  being 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  1535;   Dec.  Dig.  t  484.»] 

3.  WiTnESsn  (|  140*)  —  Tkansactioh  with 
Pessoh  Sinck  Deceased— Intebest. 

In  an  action  by  a  bank  on  a  note,  wbich 
defendant  claimed  he  had  paid  with  the  pro- 
ceeds of  work  done  on  a  railroad  ^rade,  of 
wbich  the  bank  had  received  the,  benefit,  it  was 
no  objection  to  a  question,  asked  of  a  wit- 
ness who  had  no  pecuniary  interest  in  the  re- 
snlt  of  tbe  suit,  whether  he  was  employed  by 
the  cashier  of  the  bank  to  work  on  the  railroad, 
that  tbe  cashier  had  since  died. 

[Eid.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  598;  Dec.  Dig.  f  140.*] 

4.  Bnxs  AND  Notes  ({  511*)— Maicbialttt— 

iHTBODDOIORT  TESTIUONT. 

Where,  in  an  action  by  a  bank  on  a  note, 
defendant  claimed  that  the  note  bad  been  paid 
with  tbe  proceeds  of  work  done  on  a  railroad 
grade,  evidence  in  regard  to  tbe  work,  which 
was  introductory  to  testimony  that  it  was  paid 
for  and  the  money  appropriated  to  defendant's 
debt,  due  plaintiff,  was  admissible. 

[E^.  Note. — For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  (  511.*] 

6.  EIviDENCE  (8  244*)— Bank  Cashieb- Pat- 

IfERT  OF  Note— ADMISSIONS. 

An  admission  by  a  bank  cashier,  since  de- 
ceased, to  defendant,  that  he  had  paid  off  a 
note  sued  on  and  the  cashier's  agreement  to 
bring  defendant  the  note,  was  admissible  against 
the  bank. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
Cent.  Dig.  I  920;  Dec.  Dig.  S  244.*] 

6i.  Witnesses  ({  140*)— Transaction  with 
Person  Since  Deceased— I  ntebest. 

That  there  was  a  suit  pendiag  between 
plaintiff  bank  and  witness  did  not  make  the 
witness  interested  in  the  result  of  a  suit  brought 
by  tbe  bank  against  witness'  son,  so  as  to 
preclude  witness  from  testifying  to  the  payment 
of  the  note  sued  on  by  tbe  son  to  the  bank's 
caihicr,  since  deceased ;  there  being  nothing 
to  show  that  witness'  suit  related  to  the  same 
note. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  599;  Dec.  Dig.  §  140.*1 

7.  Evidence  (S  244*)  —  Aduissions  —  Bank 
Cashieb. 

In  an  action  by  a  hank  on  a  note,  evi- 
dence that  $125  or  $130  in  cash  was  paid  by 


defendant  on  tbe  note,  and  that  the  cashier  of 
plaintiff  bank,  since  deceased,  said  that  that 
paid  the  note,  was  not  objectionable,  because 
It  did  not  appear  that  tbe  bank  received  tbe 
benefit  of  the  work,  with  the  proceeds  of  which 
the  note  was  paid,  or  that  the  note  was  paid 
in  money. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  920;   Dec.  Dig.  8  244.*] 

8.  Witnesses  (S  140*)— Declabation  or  Peb- 
soN  SINCE  Deceased. 

In  an  action  by  a  bank  on  a  note,  al- 
iped to  have  been  paid  out  of  the  proceeds 
of  railroad  work,  a  witness  who  had  no  in- 
terest in  tbe  result  of  the  suit  was  properly 
permitted  to  state  what  the  bank's  cashier, 
since  deceased,  said  about  an  agreement  with 
defendant  as  to  how  tbe  note  should  be  paid, 
which  was  mere  Indncement  to  the  further 
statement  that  it  was  agreed  between  defend- 
ant and  the  cashier  that  each  month  defendant 
could  pay  what  he  made  oat  of  the  pxoeeeds 
of  the  work,  except  an  amount  to  be  aaved 
out  to  feed  bis  mules. 

[Ed.  Note.— For  other  cases,  see  Witneaaee, 
Cent  Dig.  S  598;  Dec.  Dig.  I  140.*] 

9.  Tbiai.  (I  255*)  —  InsTBiTonoHa— DvTT  to 

Bequest. 

Where  defendant  considers  that  admissible 
evidence  may  be  confusing  to  the  jury,  be 
should  request  a  proper  charge  explaining  It. 

[Ed.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  8  632;  Dec.  Dig.  |  255.*] 

10.  Witnesses  (8  87*)  —  Kwowucdoe  —  Con- 
tents or  Books. 

Where  a  witness  testified  that  she  had  no 
independent  recollection  of  the  contents  of  tbe 
books  of  plaintiff  bank  relative  to  credits  on  a 
note  sned  on,  beyond  those  indorsed  on  the  note, 
and  could  not  tell  without  seeing  the  books 
whether  there  were  any  such  credits,  the  court 
properly  sustained  objectiona  to  questions  asked 
of  ner  as  to  what  the  books  showed  with  refer- 
ence to  credits  not  indoraed. 

[Ed.  Note.— For  other  cases;  see  Witnesses, 
Cent  Dig.  88  80-87;  Dec  Dig.  ff  87.*] 

Appeal  from  Clay  County  Court;  W.  J. 

Penrce,  Judge. 

Action  by  the  First  National  Bank  of  Llne- 
vllle  against  T.  E.  Alexander.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

See,  also,  132  Ala.  535,  44  South.  866. 

The  note  as  set  out  In  this  record  la  aa  fol- 
lows: 

"$313.55.         Llnevllle,  Ala.,  May  6,  1905. 

"Four  months  after  date  I  promise  to  pay 
to  the  order  of  J.  M.  MInnIs  *313.55,  value 
received,  with  Interest  from  maturity  until 
paid,  payable  to  tbe  First  National  Bank  of 
Llnevllte,  Alabama.  [Here  follows  waiver  of 
exemption,  etc.,  and  also  retaining  title  to 
two  mules.] 

"[Signed]   T.  E.  Alexander." 

Certain  credits  were  Indorsed  on  the  back 
of  the  note,  aggregating  $107.65,  and  the 
name  "J.  M.  Mlnnis"  was  Indorsed  thereon. 
Tbe  substance  of  plea  8  Is  stated  In  the  opin- 
ion of  tbe  court 

Walter  S.  Smith,  for  appellant  E.  3.  Gar- 
rison, tor  appellee. 
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SIMPSON,  J.  This  action  was  bronght  hj 
the  appellant  against  the  aE^lee  on  a  prom* 
IsBory  note.  When  the  case  was  before  this 
court  on  a  former  appeal,  the  note  was  not 
set  oat  In  the  record,  and,  from  the  descrip- 
tion In  the  complaint  copied  Into  the  record. 
It  was  declared  to  be  a  nonnegotiable  note. 
From  the  description  and  copy  of  the  note  In 
'this  record.  It  is  a  negotiable  promissory  note, 
payable  originally  to  3.  M.  Minnls,  and  by 
him  Indorsed. 

When  this  case  was  here  before,  we  held 
that  plea  6  was  subject  to  demurrer,  because 
It  did  not  show  that  the  corporation  (the 
bank)  had  received  the  proceeds  of  the  work 
claimed  to  have  been  done  by  d^endant  un- 
der the  ultra  vires  agreemrat.  First  Nat. 
Bank  T.  Alexander,  152  Ala.  585,  44  South. 
866. 

Plea  3,  in  the  present  record,  alleges  that 
the  agreement  was  that  the  note  was  to  be 
paid  "by  the  proceeds  of  work  done,"  etc, 
and  **that  he  paid  to  plalntUI,  by  the  proceeds 
of  work  done,  *  *  *  all  that  was  due  on 
said  note,  prior  to  the  commencement  of  this 
sait^ ;  also  that  said  "contract  or  agreement 
was,  before  the  commencement  of  this  suit, 
executed  In  full,  and  the  said  bank  received 
the  full  benefit  thereof,  and  received  the  pro- 
ceeds of  this  agreement  In  full  accord  and 
satisfaction  of  said  note,  before  the  com- 
mencement of  this  suit ;  said  proceeds  being 
in  money."  This  Is  simply  a  plea  of  pay- 
ment In  money,  and,  If  all  that  was  due  on 
the  note  was  paid  in  money  to  the  bank.  It  Is 
Immaterial  from  what  source  the  money  was 
derived.  The  lllegall^  of  the  agreement  has 
no  bearing  on  the  case.  There  was  no  error 
in  overruling  the  demurrer  to  said  third  plea. 

In  examining  the  witness  A.  A.  Alexander, 
he  was  asked  by  the  defendant  whether  he 
was  employed  by  B.  L.  Ivey  to  do  work  on 
the  railroad.  The  only  objection  made  to 
this  question  was  that  said  Ivey  acted  In  a 
fiduciary  capacity  to  plalntUf  and  Is  now  de- 
ceased. It  was  not  shown  that  said  witness 
had  any  "pecuniary  Interest  In  the  result  of 
the  suit";  hence  there  was  no  error  In  over- 
ruling the  objection. 

There  was  no  enor  In  admitting  the  testi- 
mony of  A.  A.  Alexander  in  regard  to  the 
work,  as  that  was  merely  Introductory  to  the 
testimony  that  said  work  was  paid  for  and 
the  money  appropriated  to  the  debt  due  plaln- 

tur. 

There  was  no  error  in  allowing  the  witness 
Al^ander  to  testify  that  he  heard  R.  L.  Ivey 
tell  the  defendant  that  he  had  paid  off  the 
note  in  suit,  and  that  he  would  brli^  It  to 
him  the  next  time  he  came  up.  Said  Ivoy 
was  the  cashier  of  the  plaintiff  bank,  which 
officer  is  the  proper  person  to  receive  pay- 
ment of  notes  due  the  bank,  and  his  admis- 
sions of  payment  were  admissible.  The 
statement  does  not  mention  how  the  payment 
wns  made. 


The  fact  that  Uiere  was  another'  mlt 
pending  between  the  plaintiff  and  the  wit- 
ness AlKcuider  did  not  raider  said  witness 
incompetent  to  testify  as  to  a  jwymoit  made 
by  his  son  to  said  Ivey  as  cashier  of  the 
bank.  That  did  not  make  the  witness  Inter- 
ested In  the  result  of  this  suit.  It  Is  not 
shown  that  the  suits  related  to  the  same 
note. 

The  answer  to  said  question  Is  not  liable 
to  the  objection  that  it  was  "not  shown  that 
the  plaintiff  received  the  bmeflt  of  said 
work,"  or  tiiat  "said  amount  was  paid  In 
mon^";  nor  does  it  impinge  upon  the  prin- 
ciple that  said  cashier  was  not  authorised 
to  receive  anything  but  money  as  a  payment 
on  the  note.  While  he  speaks  of  the  fact 
that  they  bad  hoea  paid  for  their  work,  yet 
the  gist  of  the  testimony  Is  that  |125  or  9130 
In  cash  was  paid  on  the  not^  and  that  the 
cashier  said  that  paid  the  note.  The  objec- 
tions were  properly  overruled. 

There  was  no  error  In  overruling  the  objec- 
tltm  to  the  question  to  the  same  witness,  and 
the  answer  thereto,  as  to  what  Ivey  said 
about  the  agreement  as  to  how  the  note  was 
to  be  paid.  Said  witness  swore  that  be  had 
no  interest  In  the  result  of  the  suit,  as  before 
stated,  and,  as  to  the  agreement.  It  was  only 
Inducement  to  the  further  statemoit  that 
"each  month  he  could  pay  what  he  mad^ 
except  he  could  save  out  enough  to  feed  the 
males."  This  was  merely  an  agreement  to 
pay  out  of  the  proceeds  of  the  work.  If  the 
defendant  considered  that  it  might  be  con- 
fusing to  the  jui7.  he  could  have  requested 
a  proper  charge  of  the  court.  In  accordance 
with  the  previous  decision  of  this  court  in 
this  case. 

No  error  can  be  predicated  on  the  sustain- 
ing of  obJectlonB  to  the  various  questions  to 
the  witness  Mrs.  B.  L.  Ivey  as  to  the  books 
of  the  bank  and  their  contents  as  to  credits 
on  the  note,  b^ond  those  Indorsed,  as  she 
said  that  she  had  no  independent  recollection 
of  the  matters,  and  could  not  tell,  with- 
out seeing  the  books,  whether  there  were  any- 
such  credits  thereof 

The  judgment  of  the  court  Is  affirmed. 

Affirmed. 

DOWDELL,  O.  J.,  and  ANDERSON  and 
McCLELLAN,  JJ.,  Concur. 


WALSTROM  V.  OLIVER-WATTS  CONST. 
CO. 

(Supreme  Court  of  Alabama.    Jud«  10,  ldO&.) 

1.  Sales  (5  8*>— Dibtikguished  VBOH  OtHEB 
TSANSACnOHS— BUILDEB'S  CONTEAOT. 

A  contract  to  make  and  deliver  concrete 
blocks  at  80  much  a  block  for  the  walls  of  a 

house,  and  to  lay  the  blocks  at  so  much  a  sqoare 
foot,  is  not,  because  limited  to  the  bulldiug  of 
the  walla  and  the  fact  that  the  price  ia  find  at 
so  much  a  block  and  so  much  for  placing  eadi 
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in  the  wall,  changed  from  a  bnllder'a  coatnct 
to  one  for  the  sale  of  the  blocks,  so  as  to  make 
the  law  governins  sales  of  chattels  apply. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  »;  Dec.  Dig.  {  3.*] 

2.  Contracts  (J  295*)— Buudino  Contbaotb 

— SUBBTAHTIAX.  PEBTOBUANCE. 

As  to  a  building  contract,  the  contractor 
may  sue  where  be  can  show  a  substantial  per- 
foimance. 

LEd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  1353;  Dea  Dig.  |  295.*] 

3.  CoinBACTB  (8  305*)— BuiLDiRa  ComrBAor 
— Pabt  Pebfoshancb—Waivkb  of  Objko- 

IION8. 

Where  ft  contractor  has  failed  to  perform, 
or  has  performed  in  a  different  manner  than 
that  provided  by  the  contract,  or  abandons  the 
work,  the  owner  can  refuse  to  accept  it  and 
lequire  performance  before  being  liable  on  the 
contract  or  on  quantum  meruit ;  but  be  may 
by  act  or  word,  or  a  failure  to  act  or  speak, 
accept  the  partial  i>erformance,  or  performance 
in  a  different  manner,  and  thereby  waire  strict 
performance^  rendering  himself  liable  on  a  quan- 
tum meruit  less  such  damage  as  he  may  soatain 
from  the  contractor's  breach,  but  not  for  the 
contract  price,  unles*  SO  agreed  after  breach  by 
the  contractor. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1468;  Dec  Dig.  {  805.*] 

4.  COHTBACTS    (I    319*)  —  PaBTIAI,  PEBIOBU- 
AKCB— QOANTUU  MEBUIT. 

That  which  will  render  an  owner  liable  on 
a  guaDtum  meruit  for  a  partial  performance 
does  not  necessarily  amount  to  a  waiver  of  hia 
right  to  recoap  damages  for  the  contractor's 
breach,  and  he  should  have  such  amount  deduct- 
ed from  the  contract  price  as  is  equal  to  the  dif- 
ference between  the  value  of  the  woife  agreed 
to  be  done  and  the  work  done. 

[Ed.  Note.— For  other  ease^  see  Contracts, 
Cent  Dig.  I  1493;  Dec  DlgTl  319.*] 

5.  CoirxRAcrs  (|  S04*)— Acceptance  or  Wobe 
—Occupation  or  Buildino. 

The  mere  occupancy  by  the  owner  of  a 
building  erected  on  bis  land  and  part  payment 
do  not  themselves  amount  to  an  acceptance  of 
the  woric  as  in  compliance  with  the  contract, 
unless  coupled  with  some  act  or  language  from 
whirh  acceptance  may  be  reasonably  inferred. 

lEd.  Note.~Por  other  cases,  see  Contracts, 
Cent  Dig.  |  1458;  Dec.  Dig.  S  304.*] 

6.  Contracts  (S  304*)— Acceptance  or  Worn 

— Unautiiobizgd  Acceptance. 

An  unauthorized  acceptance  of  work  by  an 
architect  does  not  waive  the  owner's  right  to 
<1aniages  against  the  contractor  for  failure  to 
fully  perform. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  fi  1450;  Dec.  Dig.  E  304.*] 

Appeal  from  City  Court  of  Birmiogbaffl ; 
C  W.  Ferg:uson,  Judge. 

Action  by  the  OHver-Watts  Construction 
Company  against  P.  F.  Walatrom.  Judgment 
for  plaintiff,  and  defendant  apiteals.  Be- 
amed and  remanded. 

U.  M.  Ullman,  Cor  appellant  Robert  M. 
Bell,  for  appellee. 

HATFIELD,  J.  Tills  was  an  action  op- 
on  an  express  contract  to  which  were  joined 
the  common  counts.  The  complaint  contained 
fonr  connts,  three  of  which  declared  upon 
the  expressed  contract  to  constrnet  the  walls 
of  a  house,  and  the  other  upon  the  common 


counts,  and  sought  to  recover  a  balance  doe; 
there  having  been  a  part  payment,  and  the 
defemlant  having  occupied  and  used  the 
house.  The  contract  was  in  words  aud  flg- 
wes  as  follows : 

"August  4,  1906. 
"Mr.  Sidney  Ullman,  City— Dear  Sir :  We 
will  make  and  deliver  blocks  as  per  our 
agreement  on  lot  opposite  Olen  Irla  gate  for 
28  cents  per  block.  We  will  also  make  and 
deliver  spedal  designs  of  water  tables  and 
slUs,  as  per  detail,  for  10  cents  per  lineal 
foot  above  our  previous  bid.  The  blocks  are 
to  be  plain  aud  faced  with  a  three  to  one 
mixture.  Will  also  lay  the  block  up,  ban- 
ning at  water  table,  for  30  cents  per  square 
foot  over  all,  counting  water  table  In  meas- 
urement A  cost  of  one  cent  per  superflclal 
foot  will  be  added  for  pointing  these  blocks 
about  our  previous  bid.  Hoping  to  be  favor- 
ed with  this  Talaed  order,  we  remain,  very 
truly. 

"An  additional  charge  of  <lc)  one  cent  Is  to 
be  allowed  for  projected  corner  blocks. 

"OllTer-TVatts  Const.  Co., 

"By  W.  G.  Oliver. 
"Augnst  6. 1906. 

"The  abore  bid  ia  accepted,  except  in  mat- 
ter of  water  table,  whl'di  is  to  be  stodc  pat- 
tern, at  regular  price  of  twlance  of  blot^ 
It  is  ondfflratood  that  the  price  of  80c  per 
square  foot  Includes  all  work  except  polnt- 
Inis  op  and  price  of  sills. 
Tor  P.  r.  Walstrom, 

"By  Sidney  M.  Ullman,  Architect** 

To  ttie  complaint  defendant  filed  six  pleas, 
which  set  up  a  breath  of  the  contract  by 
plaintiff  in  fumlshlDg  bad  blocks  and  Id  fail- 
ure to  proper^  construct  Three  of  these 
pleas  may  be  classed  as  pleas  of  recoupment 
A  demurrer  was  sustained  to  the  first  plea, 
and  orermled  as  to  the  other  five.  To  these 
five  pleas  plalntlfl  filed  six  replications,  set- 
ting up  acc^tuice'  of  work,  waiver  of  plaln- 
tilTs  breach,  etc.  To  these  r^licatlons  de- 
fendant filed  three  rejoindm,  one  general 
and  two  special,  setting  up  a  conditional  ac- 
ceptance nnder  promise  that  plaintiff  would 
make  good  the  defects. 

It  is  snffldent  to  say  that  the  evidence 
of  each  party  tended  to  prove  Uie  averments 
of  each  of  the  respective  pleadings.  At  com- 
mon law  this  would  have  been  a  very  short 
and  simple  Issue,  though  the  pludlngs  are  co- 
pious ;  that  is,  the  one  (and  t2iat  only)  rais- 
ed by  the  rejoinders.  But  under  our  statute, 
both  parties  being  allowed  to  plead  double, 
the  pleadings  are  very  lengthy  and  often 
complicated,  Involvii^  many  issues,  most  of 
which  are  frequently  immaterial.  The  pres- 
ent record  Is  a  splendid  object  lesson  to  il- 
lustrate the  evils  of  double  pleading.  Here 
the  defendant  denies  the  complaint,  then  con- 
fesses it  and  avoids  it  The  plalntlfl!  In  turn 
denies  the  pleas, 'and  confesses  and  avoids. 
Defendant,  asserting  the  right  of  a  woman 
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determined  on  having  tbe  last  say,  rejoins  by 
denying  tbe  replications,  then  admits  and 
aToids.  Tbe  plaintiff  tben  asserts  bis  right 
of  opening  and  closing  tbe  pleadings,  as  well 
as  the  argument,  so  be  rebuts,  denying 
the  rejoinder,  ttien  admitting  It  and  avokUng 
It  And  thus  tbe  game  of  '^ag^  goes  on,  with 
each  trying  to  trip  the  other,  until  the  whole 
gamut  of  pleadings  Is  run,  or  the  nomencla- 
ture of  the  ancient  pleado*,  the  Ingenuity  of 
the  modem,  or  the  patience  of  the  trial  court 
Is  exhausted.  What  Is  said  abore  Is  not 
Intended  by  tbe  writer  as  a  criticism  of  the 
'induct  of  Oils  particular  trial,  but  to  Ulns- 
trate  the  evils  of  tbe  statutory  system  of 
pleadings. 

It  Is  both  evidently  and  eonoededly  true 
that  the  bone  of  contention  In  the  lower 
court,  as  In  this.  Is  the  construction  of  the 
contract  upon  which  the  action  Is  broui^t. 
Most  all  of  the  other  questions  depend  more 
or  less  upon  a  pn^er  decision  of  this  ques- 
tion. The  appellant  (defendant  below)  con- 
tends that  the  contract  Is  one  to  build  tbe 
walls  of  a  house,  and  must,  therefore,  be 
treated  as  a  builder's  contract  The  appel- 
lee (plalntUr  below)  contends  that  It  is  a  con- 
tract "whereby  the  aKkdIee  sold  personal 
pn^mty,  laamely.  cement  block,  to  appellant 
and  agreed  to  pot  them  op  under  the  direc- 
tion of  appellant's  architect,"  and  hence  that 
tbe  law  governing  sales  of  chattels  applies 
as  to  breaches  of  contract  measure  of  dam- 
ages, etc.  In  this  contention  we  agree  with 
tbe  appellant  as  to  the  character  of  the  con- 
tract, but  not  to  the  full  extent  to  which  some 
of  bis  argument  goes,  as  to  the  necessary  du- 
ties of  both  parties,  and  as  to  the  measure 
of  dami^es;  nor  do  we  agree  with  appel- 
lee as  to  Its  contention  as  to  these  matters. 

The  contract  speaks  for  Itself,  and  we  think 
the  language  Is  too  plain  for  argument;  that 
It  cannot  be  classed  as  a.  contract  fttr  tbe 
sale  of  a  mere  chattel.  It  Is  true  that  a  part 
of  it  Includes  necessarily  tbe  sale  or  furnish- 
ing of  concrete  block,  tbe  building  material, 
by  the  appellee  for  the  appellant ;  but  it  also 
contemplates  tbe  making  of  tbe  blodn  them- 
selves of  a  particular  kind  of  material,  and 
the  GOttstmcUon  of  tbe  walls  of  appellant's 
house  out  of  such  block.  So  it  Is  as  strictly 
and  certfllnly  a  builder's  contract  as  if  appel- 
lee had  contracted  to  build  the  whole  house 
and  furnish  the  materials  according  to  glvra 
stipulations;  but  of  course,  tbe  liability  of 
the  contractor,  who  undertakes  to  build  a 
part  only  of  a  structure.  Is  not.  In  all  things 
and  to  the  full  ext«it  that  of  a  contractor 
who  undertakes  to  build  the  wbol&  The  lia- 
bility of  each  Is  measured  and  limited  by  the 
obIIgati«is  and  duties  either  expressed  in  or 
'implied  from  the  contract  of  each  particular 
case.  The  nature  and  character  of  the  con- 
tract are  the  same  In  eadi  case.  A  contract 
to  build  a  home,  by  whidk  the  bnllder  is  to 
^n^^  the  material,  whether  It  be  wood, 
brick,  or  stone,  or  other  materials  spedfled, 
would  certainly  not  be  classed  as  one  for  the 


sale  of  chattds;  nor  do  we  flilnk  that  the 
limitation  of  a  contract  to  the  building  of 
tbe  walls  out  of  concrete  bIo<^,  and  the  fact 
that  the  price  Is  fixed  at  so  much  per  blodc 
and  so  much  for  placing  each  In  the  wall, 
convert  or  change  It  from  a  builder^  contract 
to  one  for  the  sale  of  a  diatteL 

The  trial  court,  at  the  request  of  tiie  plain* 
tiff  (appellee  here),  gave  each  of  the  following 
charges: 

**!  diarge  you  that  the  defendant  Is  not 
entitled  to  recover  in  this  case,  If  you  believe 
aU  the  evidence." 

"If  the  d^wdant  accepted  the  work,  or 
moved  Into  tiie  bouse  and  used  the  building, 
the  defendant  would  be  liable  tor  the  actual 
value  of  the  work." 

"The  defendant  la  bound  to  pay  tbe  reason- 
able value  of  the  work.  If  he  accepted  It  and 
used  It  whether  It  was  In  conformity  to  the 
contract  or  not" 

"I  charge  you  that  If  the  plaintiff  did  the 
work  on  certain  walls  of  tbe  defendant's 
house,  but  the  work  was  not  such  work  as 
had  been  agreed  on  In  tbe  contract,  then  the 
defendant  Is  bound  to  pay  only  the  reason- 
able value  of  such  work.  If  ft  was  used  and 
accepted  by  him,  unless  It  appears  that  tbe 
work  had  been  changed  by  direction  of  him- 
self or  agent" 

"I  charge  you  that  If,  when  the  plaintiff 
finished  the  cement  block  walls,  as  they  did 
finish  them,  whether  It  was  In  accordance 
with  their  contract  or  not,  the  defendant  bad 
the  right  to  have  the  walls  In  the  condition 
he  contracted  for  them,  and  to  spend  money, 
if  necessary,  to  put  them  In  that  condition; 
and  If  you  find  from  all  the  evidence  that 
defendant  accepted  the  walls  and  used  them, 
and  made  no  expenditures  to  have  them  plac- 
ed In  the  condition  contracted,  for,  then  the 
defendant  must  pay  the  reasonable  vnlae 
of  the  walls  when  he  accepted  them." 

The  trial  court  refused  to  give,  at  the 
written  request  of  tbe  defendant  the  follow- 
ing charge: 

"I  charge  you,  gentlemen'  of  the  jury,  that 
a  mere  nak^  occupancy  or  use  of  a  build- 
ing erected  on  the  land  of  the  owner  does 
not  Itself  amount  to  aa  acceptance  of  the 
work  as  done  In  compliance  with  the  contract, 
unless  the  possession  and  use  be  coupled  with 
some  act  or  some  language  from  which  accept- 
ance or  acquiescence  may  be  reasonably  In- 
ferred. The  owner  Is  not  bound  to  remove 
the  building  or  abstain  from  using  it." 

Tbe  ruling  and  action  of  the  court  as  to 
some  of  these  chafes,  If  not  as  to  all,  was 
clearly  error,  under  tbe  evidence  and  plead- 
ings as  shown  by  this  record.  We  agree 
with  GonnsSl  for  appellee  that  the  case  of  Da- 
vis V.  Badders  et  sL,  95  Ala.  348,  10  South. 
425,  is  in  point,  and  that  many  of  the  rules 
of  law  therein  announced  are  applicable  to 
the  case  at  bar ;  but  we  cannot  go  with  coun- 
sel to  the  point  of  holding  that  that  case 
supports  his  contention,  or  supports  the  mi- 
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iDf  «f  tiw  trial  ooart  as  to  all  tbe  cbargea 
■bore  set  out 

As  to  the  questions  Involved  In  these 
cbargea  and  appUotble  to  thla  eaae^  Jastlce 
Clopbm  flzpresBly  says  that  they  are  settled 
lo  this  state,  first,  in  the  case  of  Thomas  t. 
Ellis.  4  Ala.  108,  and  sobseqnently  In  the 
cases  of  Herrlweather  t.  Taylor,  19  Ala.  736, 
English  T.  Wilson,  84  Ala.  201,  and  Bell  v. 
Teagne.  85  Ala.  211,  8  South.  861,  which 
cases  bare  beoa  snbseqnently  followed,  In 
a  long  line  of  unbroken  decisions,  down  to 
and  Indudlng  that  In  the  case  of  Aames  t. 
Windham,  187  Ala.  613,  84  South.  816.  This 
last  case  was  one  very  much  like  the  one  at 
bar,  so  tar  as  the  Issues  and  evidence  are 
concerned,  and  quotes  from  Davis  v.  Badders, 
sapra.  The  court,  in  the  Aames-Wlndbam 
Case,  gave  the  general  charge  for  the  plain- 
tiff, the  evidence  and  Issues  being  very  simi- 
lar, if  not  practically  the  same.  This  court 
(Jnstlce  Haralson  writing  the  opinion)  re- 
versed and  remanded  the  cause  on  account  oi 
this  erroneous  mlhig. 

While  the  court  In  this  case  did  not  give 
the  afflrmatlTe  charge  for  the  plaintiff,  it 
lostmcted  the  jury  that  "the  defendant  was 
not  entitled  to  recover  if  they  believed  all 
the  evidence,"  which  was  in  eftect  the  same. 
It  la  true  that  the  diarge  In  the  former  case 
fixed  the  amount  of  the  verdict,  but  the  deci- 
sion was  not  based  upon  that  ground.  Jus- 
tice Haralson,  after  quoting  at  length  from 
the  opinion  In  the  Davls-Baddera  Case,  supra, 
and  from  other  authorities  upon  which  It  Is 
based,  says:  "Under  the  plea  of  the  general 
Issue  the  defendant  was  entitled  to  recoup 
the  damages  caused  by  the  workman's  breach 
of  contract  in  the  performance  of  the  work. 
As  to  what  constitutes  acceptance  of  work 
done.  It  Is  held  that  it  may  be  express  or 
Implied  from  the  conduct  of  the  employer; 
that  the  mere  naked  occupancy  or  use  of  a 
building  erected  on  the  laud  of  the  owner 
does  not,  however,  warrant  an  Inference  of 
acceptance  of  the  work  as  done  in  compliance 
with  the  contract,  unless  the  possession  and 
use  be  coupled  with  some  act  or  some  lan- 
snage  from  which  acceptance  or  acquiescence 
may  be  reasonably  Inferred,  since  the  owner 
cannot  divest  himself  of  possession  without 
snrrendering  a  portion  of  his  freehold;  that 
the  owner  Is  not  bound  to  remove  the  build- 
ing, or  abstain  from  using  it,  since,  being  at- 
tached to  hia  land.  It  becomes  his  property; 
aad  that  part  payment  Is  not  an  acceptance, 
bat  only  an  acquiescence  to  the  extent  of  the 
payment.  6  Cyc.  67-69.  Whether  a  contract 
has  been  performed  according  to  the  terms, 
and  whether  the  fact  of  moving  Into  and  us- 
iag  the  building  amounts  to  an  acceptance  of 
the  work  as  a  fall  compliance  on  the  i>art  of 
the  builder  with  his  contract,  are  questions 
to  be  determined  by  trial  and  depending  on 
all  the  circumstances  of  the  case.  Smith  v. 
Brady,  17  N.  T.  173,  72  Am,  Dee.  442." 

If  what  Is  said  above  was  the  law  In  the 
case  tben  under  consideration,  it  Is  certaln- 

SOBO^ 


ly  true  and  applicable'  In  the  ease  at  bar. 
The  contract  sued  on  in  tiiat  case  is  like  that 
here  In  Judgm^t,  the  erltoice  In  that  case 
was  in  nearly  every  particular  like  the  evi- 
dence in  this,  and  the  trial  court  in  that  case 
had  charged  the  Jury  to  the  same  ettoct  as 
in  the  case  at  bar.  If  the  dtfendant  in  each 
of  those  cases  was  entitled  to  recoup  under 
the  general  Issue  for  plalntltrs  failure  to 
fully  perform,  and  was  not  precluded  because 
the  defendant  bad  taken  possession  of  the 
house  and  occupied  It,  and  thua  received 
some  benefit,  then  certainly  this  defendant 
should  not,  as  .a  nutter  of  law,  be  denied  that 
right  when  he  not  only  pleaded  the  general 
issue,  but  also  pleaded  recoupment  specially. 

If  the  Jury  had  been  allowed  so  to  do  In 
this  caae^  under  the  evidence  they  might  have 
found  that  the  defendant  had  suffered  dam- 
ages on  account  of  plalntift's  failure  to  per- 
form the  contract  fully,  and  that  the  amount 
thereof  was  In  excess  of  the  balance  due  for 
the  reasonable  value  of  the  materials  fur- 
nished and  work  performed,  in  which  event, 
under  the  plea  of  recoupment,  defendant 
would  have  been  entitled  to  a  Judgment  for 
the  excess.  They  might  have  found,  under 
the  issues  and  evidence  in  this  case,  that  ac- 
ceptance of  the  work  (If  It  was  accepted  by 
defendant)  was  conditioned  upon  or  Induced 
by  plaintiffs  promise  (If  they  found  it  made 
such)  that  it  would  remedy  the  defects  and 
make  the  Job  In  all  respects  according  to  the 
contract,  or  It  was  open  for  the  Jury  to  flud, 
under  these  Issues  and  evidence,  that  the 
mere  occupancy  of  the  premises  by  defendant, 
and  failure  to  tear  away  the  walls  and  re- 
build, were  not  fi  waiver  of  his  right  to  hold 
the  plaintiff  liable  for  the  breach  of  the  con- 
tract, if  they  found  as  a  matter  of  fact  it 
bad  breached  It.  But  the  charges  of  the 
court  precluded  nearly,  if  not  all,  of  these 
inquiries,  and  were,  for  that  reason,  erro- 
neous. 

The  decisions  of  this  court,  above  referred 
to,  and  text-book  writers  on  the  subjects  and 
questions  involved  In  this  case,  hare  made 
the  law  practically  certain.  As  to  building 
contracts,  the  ctmtractor  may  sue  on  the  con- 
tract when  he  can  show  that  he  has  sub- 
stantially performed  his  part,  except  as  he 
may  all^e  and  prove  a  l^al  excuse  of  being 
prevented  by  the  act  of  the  other  iiarty,  of 
God,  or  of  the  law.  A  substantial  perform- 
ance or  compliance  Is  In  such  cases  consider- 
ed sufficient  It  would  be  illogical  and  un- 
just to  allow  a  recovery  of  the  contract  price, 
when  suing  on  the  contract,  without  proof  of 
performance  on  the  part  of  the  plaintiff ;  and 
partial  performance  is  not  sufficient.  The 
undertaking  must  be  performed  fully.  This 
Is  usually  a  condition  precedent.  In  order 
to  recover  on  a  partial  performance,  the  con- 
tractor may  sue  on  a  quantum  meruit  where 
the  other  party  has  permitted  him,  without 
objection  or  complaint,  to  do  the  work,  but 
not  In  strict  accordance  with  the  contract, 
and  has  accepted  the  work  and  voluntarily 
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appropriated  bis  labor,  or  the  resnH  thereof, 
and  derived  a  benefit  therejErom.  These  are 
rights  of  the  builder  or  contractor. 

The  owner  of  the  building  or  structure  to 
be  made  or  erected  also  has  correlative  rights 
in  the  matter.  If  a  contractor  has  failed  to 
perform  his  part  of  the  contract,  or  has  per- 
formed It  in  a  different  manner  from  that 
provided  by  the  contract,  or  abandons  the 
work,  the  owner  can  refuse  to  accept  it,  and 
require  performance,  before  being  liable  on 
the  contract  price  or  a  quantum  meruit;  but 
he  may,  by  word  or  act,  or  by  a  failure  to 
speak  or  act,  accept  the  partif^  performance, 
or  performance  In  a  different  manner,  and 
thereby  waive  strict  or  full  performance,  and 
render  himself  liable  on  a  quantum  meruit, 
less  such  damages  as  he  may  sustain  from 
the  contractor's  breach,  but  not  for  the  con- 
tract price,  unless  so  agreed,  after  breach  on 
the  part  of  the  contractor.  That  which  wUl 
make  an  owner  liable  on  a  quantum  meruit, 
on  a  partial  or  incomplete  performance  on 
the  part  of  the  contractor,  does  not  necessar- 
ily amount  to  a  waiver  of  his  right  to  recoup 
damages  for  the  contractor's  breach ;  and 
upon  the  whole  he  should  certainly  have  such 
amount  deducted  from  the  contract  price  as 
will  be  equal  to  the  difference  between  the 
value  of  the  work  agreed  to  be  done,  and 
that  of  the  wort  done.  Phillips  v.  Seymore, 
91  U.  S.  646,  23  L.  Ed.  841 ;  Parmer  v.  Fran- 
cis, 12  Ired.  (N.  C.)  282 ;  McGrath  v.  Horgan, 
72  App.  Dlv.  152,  76  N.  Y.  Bupp.  412 ;  6  Cyc. 
67-69;  Suth.  on  Dam.  pp.  2156-215a 

As  said  and  quoted  above,  mere  occqpancy 
by  the  owner  of  the  building  erected  on  his 
own  land,  without  more,  does  not  Justify 
the  conclusion,  or  warrant  the  inference,  of 
acceptance  of  the  work  as  done  in  compliance 
with  the  contract.  Nor  do  part  payment  and 
occupancy,  without  more.  Justify  such  infer- 
ence or  conclusion;  nor  is  he  precluded,  by 
such  occupancy,  part  payment,  or  liability  on 
a  quantum  meruit,  from  showing  defects  In 
the  performance  and  recovering  damages 
therefor.  An  unauthorized  or  improper  ac- 
ceptance or  approval  of  the  work  by  an  archi- 
tect or  superintendent'  will  not  be  a  waiver 
of  the  owner's  right  to  recover  damages  of 
the  contractdr  for  failure  to  fully  perform. 
6  Cyc.  70;  authorities  supra.  Where  a  build- 
er or  contractor  relies  upon  a  quantum  mer- 
uit, and  there  Is  a  special  contract,  which 
was  not  wholly  performed  by  him,  he  must 
show  by  a  preponderance  of  the  proof  that 
the  work  done  or  material  furnished  was  of 
the  value  claimed,  over  and  above  the  dam- 
ages -resulting  from  the  noncompliance  with 
the  contract  on  his  part.   6  Cyc.  104. 

On  trial  upon  Bu&  issues,  and  under  such 
evidence  as  appears  from  this  record,  It  is  a 
question  for  the  Jury,  under  proper  instruc- 
tion from  the  court,  whether  the  contract  has 
been  substantially  performed  according  to  its 
terms,  and  the  nature  of  the  work,  whether 


the  building  was  accepted  or  not,  whether 
the  work  was  done  in  a  reasonable  time  and 
with  reasonable  diligence,  whether  the  build- 
er la  liable  to  the  owner  in  damages  for 
breaches  of  the  contract.  If  there  be  a  breach 
by  him,  and,  If  so  liable,  the  amount  thereof. 
The  authorities  above  cited  are  uniform  in 
holding  that  an  owner,  who  has  sustained  in- 
Jury  by  reason  of  a  breach  of  the  building 
contract  on  the  part  of  the  builder,  may  re- 
cover in  a  separate  action  against  the  build- 
er, or,  If  sued  by  the  builder  on  a  quantum 
meruit,  that  he  may  recoup  or  set  off  such 
damages  as  are  the  proximate  result  of  the 
breach,  the  amount  of  which,  as  above  stated, 
t>elng  the  difference  between  the  value  of  the 
work  furnished  or  building  constructed  and 
the  value  of  that  contracted  for,  or  the  rea- 
sonable value  of  the  extra  work  occasioned 
the  owner  in  making  the  building  conform 
to  the  contract  stipulations.  6  Gyc;  113; 
Suth.  on  Damages,  SS  709-711. 

What  is  said  above  In  this  opinion  is  not 
intended  to  conflict  with  the  case  of  Carbon 
HIU  Co.  V.  Cunningham,  153  Ala.  675,  44 
South.  1016,  and  the  cases  dted;  but  it  Is 
In  line  with  them.  It  was  manifest  error  in 
the  trial  court  to  give  and  refuse  the  charges 
set  out  above. 

As  the  case  most  be  reversed  and  remand- 
ed, it  is  not  necessary  to  pass  upon  the  other 
assignments.  What  we  have  said  In  this 
opinion,  we  think,  sufficiently  passes  upon 
and  disposes  of  all  questions  material  on  this 
appeal. 

Reversed  and  remanded. 

SIMPSON,  DENSON,  and  McCLELLAN, 
JJ-  concur. 


.CENTRAL  OF  GEORGIA  RT.  CO.  t. 
SIMONS. 

(Supreme  Qtnrt  of  Alabama.    June  8,  1909.) 

1.  Appeal  ano  Ebbor  (S  1058*)— Hakicless 
Ehroe— Exclusion  op  Evidence. 

Error,  if  any,  in  sustaining  obiecti<m8  to 
questions,  was  witboat  injary,  where  witness 
testified  without  objection  to  uie  identical  facts 
sought  to  be  elicited. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  »  4200,  4201;  Dec.  Dig.  J 
105a«3 

2.  Railboads  (8  446*)— iKjrmiEs  to  Aniuals 
oir  TsACK— QuEsnons  fob  Jubt. 

Notwithstanding  an  engineer  may  have  been 
negligent  in  failing  to  reverse  the  engine  or  Bp- 
ply  the  emergency  brakes,  and  while  the  cause 
assigned  by  him  for  his  failure  to  do  so  may  not 
be  sufBcient,  and  thongh  he  admits  Oiat  he  conld 
have  stopped  his  train  eooner,  had  be  reversed 
the  engine  or  applied  the  brakes,  yet  it  does  not 
follow,  as  a  matter  of  law,  that  the  killing  of  a 
cow  on  the  track  was  the  proximate  result  of 
his  failure  to  so  reverse  the  engine  or  apply  tlw 
brakes,  or  that  if  the  train  had  been  stopped 
sooner  the  killing  would  have  been  averted. 

['EH.  Note.— For  other  cases,  see  Railroads, 
CenL  Dig.  H  1628,  1687;  Dec  Dig.  {  446.*] 
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Appeal  from  drcult  Court  Honston  Coon- 
ty;  U.  A.  Feturce,  Jodge. 

Action  by  M.  F.  Simons  against  tbe  Cen- 
tral (tf  Oeorgla  Hallway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Espy  ft  Farmer,  for  appellant  R.  D. 
Crawford,  tor  appellee. 

MAXriELD,  J.  This  Is  an  action  of  case, 
by  appellee  against  appellant  railroad  com- 
pany, to  recoTw  damages  for  the  negligent 
UUlng  of  a  cow  of  the  plaintiff  by  the  agents 
of  the  defendant  railroad  company.  The 
trial  was  had  npon  the  general  .Issue,  and 
resulted  In  a  verdict  and  Judgment  for  the 
plaintiff  In  the  sum  of  $24.  From  this  judg- 
ment*the  defendant  appeals  and  asaigns  as 
error:  First  and  second,  the  sustaining  of 
objections  to  questions  propounded  by  de- 
fendant's counsel  to  the  engineer;  and,  third, 
tbe  giving  of  the  wrlttra  affirmative  charge 
for  the  plaintiff,  by  the  court,  at  the  request 
of  the  plaintiff. 

It  Is  unnecessary  to  decide  whether  or  not 
there  was  error  in  sustaining  objection  to 
tbe  questions  propounded  to  the  witness 
Walker,  who  was  the  engineer  in  charge  of 
the  train  which  killed  the  cow,  the  subject- 
matter  of  the  suit,  for  the  reason  that,  if 
it  were  error  (which  we  do  not  decide).  It 
was  clearly  without  injury,  because  It  af- 
firmatively appears  that  the  witness  testified 
without  objection  to  the  identical  facts 
sought  to  be  elicited  by  the  question  to 
which  objections  were  sustained.  Kroell  v. 
State.  339  Ala.  1,  36  Sooth.  1025;  5  May- 
field's  Digest,  p.  355. 

As  to  the  third  and  last  assignment  of 
error — the  giving  of  the  written  affirmative 
charge  at  the  request  of  the  plaintiff — the 
court  la  -of  the  opinion  that  this  was  rever- 
sible error.  While  there  was  no  dispute  or 
conflict  that  the  cow,  the  property  of  the 
plaintiff,  was  killed  or  Injured  by  the  train 
of  the  defendant  company,  and  while  It  may 
be  said  that  the  defendant  railroad  com- 
pany, or  Its  agents  In  charge  of  the  train 
at  tbe  time  and  on  the  occasion  complained 
of,  were  guilty  of  negligence,  and  while  It 
Is  admitted  that  the  train  conid  have  been 
stopped  sooner  if  the  emergency  brak^  had 
been  applied  and  tbe  engine  reversed  (which 
affirmatively  appears  was  not  done),  yet  It 
wa.s  a  question  for  tbe  jury  to  say  whether 
or  not  such  negligent  acts  shown  by  the  evi- 
dence, or  the  failure  to  stop  the  train  as 
soon  as  it  could  have  been  stopped,  was  the 
proximate  cause  of  the  Injury.  This  was 
clearly  a  question  of  fact  for  the  Jury,  and 
not  one  of  law  for  the  court.  It  was  open 
for  the  jury  to  And,  under  tbe  evidence 
shown  by  this  record,  that  although  the 
train  could  have  been  stopped  sooner  by  the 
application  of  the  emergency  brakes,  or  by 
a  reversal  of  fbe  engine.  It  could  not  have 


been  stopped  In  time  to  prevent  the  injury 
complained  of.  It  was  also  an  open  question 
for  the  Jury  whether  the  engineer  in  charge 
of  the  train  was  guilty  of  negligence  In  fall- 
ing to  sooner  observe  the  dangerous  proxim- 
ity of  the  animal  to  the  track,  and  If  they 
should  find  that  he  was  guilty  of  no  negli- 
gence In  falling  to  sooner  observe  tbe  ani- 
mal, he  having  testified  tiiat  he  used  every 
means  within  his  power  known  to  skillful 
engineers  In  order  to  stop  tbe  train,  and 
that  if  he  had  applied  the  emergency  brakes 
or  reversed  his  engine  he  would  have  endan- 
gered the  Uvea  of  bimself  and  bis  crew,  It 
was  then  a  question  of  fact,  which  could  be 
determined  only  by  the  Jury,  from  this  and 
the  other  evidence,  as  to  whether  or  not  the 
defendant  company  was  guilty  o£  actl(Hiabla 
negligence  which  proximately  contributed 
to  the  Injury  complained  of. 

While  the  engineer  may  have  been  guilty 
of  negligence  In  falling  to  reverse  tbe  engine 
or  to  apply  the  emergency  brakes,  and  while 
the  cause  assigned  by  him  for  his  failure  so 
to  do  may  not  be  sufficient  (which,  however, 
we  do  not  decide),  and  though  he  admitted 
that  he  could  and  would  have  stopped  his 
train  earlier  than  he  did  If  be  bad  applied 
hia  emergency  brakes  and  reversed  his  en- 
gine, yet  It  does  not  conclusively  follow,  as 
a  matter  of  law,  that  the  Injury  complained 
of  was  tbe  proximate  result  of  his  failure 
to  so  apply  tbe  brakes  or  to  reverse  tbe  en- 
gine, or  tbat  If  tbe  train  bad  been  stopped 
earlier  tbe  Injury  would  have  been  averted. 
These  were  questions  of  fact  which  should 
have  been  left  to  the  jury.  So.  Railway  Co. 
V.  Reaves,  129  Ala.  457,  29  South.  594; 
Cboate's  Case,  119  Ala.  611,  24  South.  373; 
Starke's  Case,  126  Ala.  36S,  28  South.  411. 

For  this  error  tbe  judgment  must  be  re- 
versed, and  tbe  cause  remanded. 

Reversed  and  remanded. 

SIMPSON^  ANDERSON,  and  DEMSON. 
JJ.,  concur. 


BIRMINGHAM  BY.,  LIGHT  ft  POWER  CO. 
V.  STANFIELD. 

(Supreme  Court  of  Alabama.    June  10,  1909.) 

Garbiebs  (5  245*)— AcTiosB— Pleaoino  and 
Proof— Rexatioh  of  Cabbieb  anu  Passeh- 

GGB. 

In  an  action  against  a  railroad  company 
for  injuries,  where  the  complaint  alleged  the 
relation  of  carrier  and  paBsenger,  the  relation  as 
alleged  was  a  material  averment;  and  where 
the  proof  conclusively  showed  the  relation  of 
master  and  servant,  it  was  error  to  refuse  a 
general  affirmative  charge  for  d^encUmt. 

[Ed.  Note,~For  other  cases,  see  Carriers. 
Dec.  Dig.  8  245.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge. 

Action  by  G.  F.  Stanfleld  against  tbe  Birm- 
ingham Railway,  Light  &  Power  Company. 
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Jndgmoit  for  plaintiff,  and  defendant  ap- 
peals. ReTersed  and  remanded. 

Tillman,  Gnibb,  Bradl^  &  Morrow  and  L. 
C.  I^adbeater,  tor  appellant  Olbaon  &  Davia, 
for  appellee. 

MATFIELD,  J.  Tbe  pleadings,  erldeoce, 
and  charges  of  the  court  In  thla  case  bring 
It  Indisputably  within  the  rules  of  law  and 
evidence  announced  In  the  case  of  Birming- 
ham Railway.  Light  Se  Power  Co.  v.  Sawyer 
(Ala.)  47  South.  67,  and  upon  that  authority 
the  case  must  be  reversed. 

The  complaint  In  each  count  alleged  the  re- 
lation of  carrier  and  passenger,  while  all  tbe 
proof  conclusively  showed  tbe  relation  of 
master  and  servant  existed  between  the  par- 
ties at  tbe  time  of  the  injury.  There  was 
no  tendency  of  the  evldrace  to  prove  tbe  re- 
lation as  alleged,  which  was  a  material  aver^ 
ment 

Tbe  general  affirmative  charge  should  have 
been  given  for  def«idant,  as  was  requested 
In  writing. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded. 

SIMPSON.  DENSON.  and  McCLELLAN, 
JJ.,  concur. 


JEMISON  T.  FREED. 
(Supreme  Court  of  Alabama.   June  17.  1909.) 

1.  JCDOHENT  (8  46*)~C0NrE8SI0N  OP  JUDO- 
HENT. 

A  note  provided  that  notice  and  protest 
On  noopaymait  at  maturity  were  waived,  and 
that  suit  might  be  brought  thereon  in  any  pre- 
cinct in  any  county  in  the  state,  also  that  the 
maker  and  indorser  authorized  any  attorney  at 
law  to  appear  for  him  in  any  court  at  any 
time  and  confees  a  Judgment,  etc.  Held,  that 
the  last  stimulation  conferred  power  to  confesa 
judgment  without  preliminary  process,  and  was 
not  limited  by  the  first  stipulation,  which  re- 
ferred merely  to  the  venue  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  fi  46.*] 

2.  JvDGMBnT  (S  53*)  —  CoMraaaiOH  —  Pbovi- 
siON  IN  Note— Validity. 

A  provisioo  for  confession  of  Judgment 
without  preliminary  process  is  invalid,  and  a 
judsment  thereon  may  be  vacated,  under  Code 
1007,  i  4296,  providing  that  agreements  or 
stipulations  to-confess  judfmient,  or  to  authorize 
another  to  do  so,  made  before  commencement 
of  suit,  in  which  the  judgment  is  confessed,  are 
void,  and  tbe  judgment  so  confessed  may  be 
annulled  on  motion. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  90;  Dec.  Dig.  8  53.*] 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Action  between  J.  A.  Jemlson  and  M.  M. 
Freed.  From  the  Judgment  Jemlson  appeals. 
Affirmed. 

Bush  ft  Bush,  for  appellant  Ward  A 
Ward,  for  appellee. 


SATRE,  J.  In  Hatchliuon  t.  Palmer.  147 
Ala.  517.  40  South.  888.  it  was  held  that 
where  one  executes  a  note  In  which  he  em- 
bodlM  a  power  of  attorney  authorizing  an 
appearance  and  confession  of  Judgmoit  on 
failure  to  pay  at  maturity,  a  Judgmmt  ren- 
dered in  accordance  with  the  power  is  as 
valid  and  binding  as  if  rendered  on  service 
of  process.  Such  powers  are  now  void. 
Code  1907.  S  4296.  Tbe  cited  section,  how- 
ever, does  not  affect  the  case  in  hand. 

In  the  transcript  of  the  dodcet  of  the  In- 
ferior court  Bent  to  the  dty  court  In  r& 
spouse  to  a  common-law  writ  of  certiorari, 
there  appears  a  copy  of  a  note  given  by  the 
defendant  to  the  plaintiff,  which  contains  tbe 
following  provision:  "Notice  and  protest  on 
nonpayment  at  maturity  la  waived  by  ^ch 
maker  and  Indorser  horeof,  and  suit  may  be 
brought  hereon  In  any  precinct  In  any  coun- 
ty In  Alabama.  Each  maker  and  indorser 
hereby  anthoriaes  any  attorn^  law  to  ap- 
pear for  him  in  any  court  in  term  time  or 
vacation  at  any  time  hereafter  and  confess 
a  Judgment"  etc.  It  sufficiently  appeared 
that  Judgment  had  been  rendered  on  confes- 
sion by  an  attorney  at  law  without  prelimi- 
nary process  to  bring  defendant  Into  court 
Let  It  be  assumed  that  the  note,  a  copy  of 
which  is  to  be  found  in  the  transcript  was 
the  basis  of  the  Judgment  confessed,  that  It 
was  properly  certified,  and  was  therefore 
properly  before  the  city  court  and  Is  now 
properly  here.  This  appeal  cannot  be  sus- 
tained. The  case-made  cannot  be  diatin- 
guished  on  any  substantial  ground  from  that 
of  Hntchlnaon  t.  Palmer,  supra.  Tbe  au- 
thority to  bring  suit  in  any  precinct  in  any 
county  in  Alabama  did  not  limit  or  impair 
the  subsequently  conferred  power  of  attor^ 
ney  to  confess  Judgment  without  preliminary 
process.  The  first  stipulation  refers  to  the 
venue  of  the  Judgment  and  cannot  be  con- 
strued as  a  requirement  that  process  issue ; 
for  the  sole  purpose  of  Qie  second  is  to  waive 
such  process.  The  two  atlpnlatlona  cover  dis* 
tlnct  fleldfl.  and  neither  trenches  upon  the 
other. 

We  have  considered  the  qnestions  raised 
by  the  assignments  of  error  and  the  argu- 
meat  of  counsel,  and  find  no  error. 

Affirmed. 

DOWDELTi.  a  J.,  and  SIMPSON  and 
DENSON.  JJ.,  concur. 


SLOSS-SHEFFIEI'D  STEEL  ft  IRON  CO.  T. 
SHARP. 

(Supreme  Court  of  Alabama.   June  17,  l&OB.) 

1.  BfASTBB    AHD    SBIVAUT    (I  25S*)— IKJURT 
TO  SEBVANT— COHFLAIIIT— SUFnCIBIICT. 

Notwithstanding  a  count  for  iujury  to  a 
miner,  averring  that  plaintiff  was  hnmed  by 
a  fire  in  tbe  mine,  "said  Qre  beii^  caused  by 
tbe  ignition  or  explosion  of  gas  In  said  mine, 
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is  aefectiTt  in  Oiat  It  elleses  InfeMntlally  only 
that  there  was  an  expIosWe  gas  in  the  miDe,  yet 
vbere  such  defect,  and  the  failure  to  allege  tbat 
the  gas  was  generated  in  the  mine,  if  neces- 
sary, were  not  pointed  out  by  a  demnrrer  to 
the  connt.  it  was  not  erroneoasly  orerrnled. 

TEd.  Note.— For  other  cases,  see  Master  and 
Serraut.  Cent.  Dig.  S  830 ;  Dec.  Dig.  S  258.*] 
2.  Hastes  and  Sbbvaitt  ({  258*)— Irjitbies 

TO  SeBVANT— OOMPLAINT-SUFriCIMCY. 
A  i:ouDt  for  injury  to  a  miner  need  not 
aver  tbat  the  failure  to  observe  Code  1896,  i 
2914,  requinng  a  mine  owner  to  maintain  am- 
ple Tentiiation  to  carry  off  and  render  harmless 
DOziona  gases,  was  negligence,  as  a  failure  to 
observe  a  dnty  imposed  by  mandatory  statute  is 
negligoice  per  se. 

ITiA.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent.  Dig.  I  822;  Dec.  Dig.  |  238.*] 

Appeal  from  Orcnlt  Court,  J^enon  Coun- 
ty;  A.  O.  Z<ane,  Judge. 

Personal  Injntr  action  by  S.  A  Sharp 
against  ttie  Sloas-Sheffleld  Sted  &  Iron  Com- 
pany. Judgment  for  plaintiff  for  $250  and 
defaidant  appeals.  Afllnned. 

See  report  of  Coimer  appeal  In  this  case, 
found  In  47  South.  278,  wliere  the  fonrtb 
coont  is  set  out  in  the  oplnicHi. 

On  a  remandment  of  the  cause  this  connt 
was  araended  as  follows:  By  strllclDg  out 
the  words  "or  other  explosive  substances." 
And  it  was  fnrttier  amended  by  inserting  Jnst 
after  the  word  "defect"  the  words  "arose 
from  or."  The  complaint  was  further  amend- 
ed by  adding  two  counts  not  necessary  to  be 
here  set  ont 

The  following  demurrers  were  assigned  to 
tbe  fourth  count:  "(1)  It  does  not  aver  that 
defendant  negligently  failed  to  proTlde  a 
way  to  conduct  air  Into  said  mine  in  suffi- 
cient quantity.  (2)  Because  the  failure  to 
provide  a  way  for  air,  as  alleged  in  such  com- 
plaint, Is  not  a  defect  as  a  matter  of  law. 
(3)  It  is  not  averred  that  plaintiff  received 
bis  Injuries  as  a  proximate  consequence  of 
a  defect  In  tbe  ways,  works,  macblnery.  or 
plant  of  defendant,  and  because  said  count 
presents  no  liability  under  the  employer's 
liability  act  or  tbe  common  law. 

Tinman,  G^bb.  Bradley  &  Morrotv,  for  ap- 
pellant. W.  K.  Terry  and  W.  T.  Stewart,  for 
appellee. 

SATRE,  J.  Whm  this  cause  was  here  on 
a  former  appeal  (47  South.  279)  It  was  ruled 
that  tbe  demnrrer  to  the  ftmrtb  count  of  tbe 
complaint  abould  have  been  sustained,  be- 
canse^  In  addition  to  the  duty  fixed  by  section 
2914  of  tbe  Code  of  1896  upoti  the  operators 
of  mines  to  proTlde  and  maintain  am^e 
meant  of  ventUatlon  for  the  circulation  of 
air  through  the  main  entHes  and  other  work- 
ing places  In  their  mines,  to  an  extent  tbat 
win  dilute,  carry  off,  and  naUer  harmless 
tbe  noxions  gases  generated  In  tbe  mine,  the 
cotmt  sought  to  Impose  upon  the  operators 
of  mines  the  further  duty  to  provide  and 
maintain  a  circulation  of  air  sufficient  to 


brush  out  other  explosive  substances.  Up- 
on Its  return  to  the  trial  court  this  ruling  was 
met  by  an  amendment  which  eliminated  tbat 
objectionable  feature  of  tbe  count.  De- 
murrer to  the  count  as  thus  amoided  was 
Interposed,  and  again  overqiled,  and  this 
ruling  Is  made  the  subject  of  the  sole  assign- 
ment of  error. 

Tbe  assignment  now  is  that  the  connt  fail- 
ed to  aver  that  there  were  noxious  gases 
generated  In  the  mine,  and,  since  tbe  presence 
of  noxious  gases  generated  In  the  mine  is  the 
condition  npoD  which  Is  predicated  tbe  duty 
enjoined  by  the  statute,  tbe  count  fails  to 
show  a  breach  of  the  statutory  duty.  The 
count  avers  that  the  plaintiff  was  burned  by 
a  fire  In  the  mine  where  be  was  at  work; 
"said  fire  being  caused  by  the  Ignition  or  ex- 
plosion of  gas  in  said  mine."  No  doubt  the 
L^islature  ,  had  not  in  contemplation  the 
possibility  of  noxious  gases  In  mines  oth«- 
than  such  as  are  generated  there.  Tbe  pur- 
pose was  to  require  tbat  noxious  and  explos- 
ive gases  shall  be  swept  ont  Such  was  the 
duty  ofthe  operators  of  the  mine  without  the 
statute.  It  Is  possible  that  noxious  and  ex- 
plosive gases  may  find  their  way  into  mines, 
so  that  it  could  not  be  said  that  they  were 
generated  there,  and  doubtless  the  count  In 
question  is  defective.  In  that  It  alleges  Infer- 
entially  only  tbat  there  was  an  explosive 
gas  In  the  mine;  but  this  defect,  and  the  fail- 
ure to  allege  that  tbe  gas  was  generated  In 
the  mine,  If  that  was  necessary  in  any  case, 
were  not  pointed  out  by  the  demurrer.  We 
cannot,  therefore,  on  the  record  presrated, 
affirm  that  there  was  &reoi  in  tbe  ruling  com- 
plained of. 

Nor  did  tbe  count  need  the  help  of  an  aver- 
ment tbat  tbe  failure  to  observe  the  statute 
was  negligent  Failure  to  observe  a  duty 
imposed  by  positive  mandatory  statute  is  neg- 
ligence per  se.  Kansas  City,  N.  &  B.  R.  B. 
Co.  V.  Fllppo.  138  Ala.  487, 35  South.  457. 

Affirmed. 

SI&IPSON,  McCLELLAN.andMAXFIELD, 
JJ.,  concur. 


BTRD  V.  BEALL^ 
(Supreme  Court  of  Alabama.    June  8,  1909.) 

1.  Tbial  (S  194*)— Questions  of  Law  ob 
Fact. 

A  regnested  charge,  in  effect  an  affirma- 
tive charge  for  defendant,  was  properly  d^ 
clined,  where  under  the  evidence  it  was  clearly 
a  Question  for  the  jury  whether  defendant  was 
liable  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  194.*] 

2.  Sales  (8  864*)— Acnows— iKSTBucnows. 

A  charge,  requested  by  defendant,  that 
there  was  no  evidence  that  tbe  lumber  shipped 
did  not  come  up  to  the  warranty  and  to  specifi- 
cations called  for  In  the  order,  and,  if  there 
were  rejects  and  culls  reported  to  a  certain 
person,  defendant  was  not  bouad  by  such  re- 
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vorta,  wu  properly  refused,  as  at  least  con- 
lUBin;  and  misleading. 

[Ed.  Note.— For  other  cases,  see  Bales,  Dee. 
Dfg.  8  364.*] 

8.  EviDKNCE  (I  855*)  —  Pbivate  WRrnsQS  — 

ACCODMT. 

Where  an  account  Is  shown  to  be  a  correct 
transcript  from  the  books  of  plaintiff,  coupled 
wEtb  evidence  tbat  it  bad  been  presented  to 
defendant  before  suit  and  admitted  to  be  coi^ 
rect,  and  tbat  tbe  identical  account  offered  In 
evidence  was  the  one  admitted  b;  defendant  to 
be  correct,  aititles  it  to  admission  lu  eridence. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  |  1444;   Dec.  Dig;  |  S65.*] 

Appeal  from  Circuit  Court,  Geneva  Coun- 
ty; H.  A.  Pearee,  Judge. 

Action  by  W.  W.  Beall  agalDBt  R.  E.  Byrd. 
Judgment  for  plaintiff,  aud  defendant  ap- 
peals. Affirmed. 

The  facts  are  sufficiently  stated  In  tbe  opin- 
ion. The  following  charges  were  refused  to 
tbe  defendant:  (4)  "The  court  charges  the 
Jury  that  there  Is  no  evidence  In  this  case 
tbat  tbe  lumber  shipped  did  not  come  up  to 
the  warranty  and  to  speclflcatlons  called  for 
in  tbe  order,  and,  If  there  were  rejects  and 
culls  reported  to  Beali,  the  defendant  is  not 
bound  by  such  reports."  (1)  "The  court 
charges  tbe  Jury  in  this  case  that  If  they  be- 
lieve the  evidence  they  cannot  find  for  the 
plaintiff  for  the  items  of  the  account  Intro- 
duced la  evidence  In  this  suit,  growing  out 
of  the  calls  and  rejects  as  shown  by  the  ac- 
count 

W.  0.  MullEy,  for  appellant  0.  D.  Oar- 
michael,  for  appellee. 

MATFIELD,  J.  This  Is  an  acUon  of  as- 
sumpsit by  appellee  against  appellant  The 
complaint  contained  four  counts;  the  first 
second,  and  third  being  common  counts,  and 
the  fourth  claiming  damages  for  breach  of 
special  contract  While  It  appears  that  spe- 
cial pleas  were  filed  to  the  complaint,  yet 
tbe  Judgment  entry  shows  that  the  trial  was 
had  upon  the  general  l&sue,  with  leave  to 
give  In  evidence  any  matter  which  might 
support  a  special  plea.  The  trial  resulted  la 
a  verdict  and  Judgment  for  the  plaintiff  for 
the  sum  of  $215,  from  which  Judgment  tbe 
defendant  appeals,  here  assigning  as  error 
tbe  refusal  of  the  court  to  give  two  written 
charges  requested  by  the  defendant,  num- 
bered 1  and  4,  respectively,  and  the  overrul- 
ing of  his  objection  to  the  Introduction  In 
evidence  of  the  statement  of  account  offered 
by  the  plaintiff  on  the  trial. 

Charge  No.  1  was  properly  refused,  for  the 
all-sufflcient  reason  that  It  was  In  effect  the 
affirmative  charge  for  tbe  defendant  as  to 
the  items  of  tbe  account  Introduced  In  evi- 
dence by  the  plaintiff.  Under  the  evidence 
Id  this  case  It  was  clearly  a  question  for  the 
Jury  whether  or  not  the  defendant  was  lia- 
ble to  tbe  plaintiff  for  the  Items  shown 
by  the  account  Introduced  in  evidence  and 


against  whldi  the  charge  was  Intended ;  and, 
of  course,  the  court,  under  this  state  of  facta, 
pn^ierly  declined  to  take  the  question  from 
the  Jury.  Beall  BrOB.  t.  JohiuBtone,  140  Ala. 
389,  87  South.  297. 

Unquestionably  this  acconnt  was  admissi- 
ble In  evidence,  and  the  account  was  compe- 
tent and  legal  evidence.  The  plaintiff  testi- 
fied tbat  the  defendant  owed  him  when  the 
suit  was  commenced,  and,  prodndng  tbe  ac- 
connt In  question  against  the  d^endant  tes- 
tified that  it  was  drawn  from  his  books  and 
was  an  exact  copy  of  his  books;  that  he 
lilmself  made  the  original  entry  from  whldi 
the  acconnt  was  drawn;  tbat  at  an  arbitra- 
tion, before  the  suit  was  brought  this  ac- 
count the  basts  cf  the  present  suit  was 
used ;  that  at  that  time  the  defendant  admit- 
ted that  it  was  correct ;  and  that  the  Identi- 
cal account  offered  in  evidence  was  the  <me 
there  used.  This  was  certainly  sufficient 
proof  tor  the  admission  of  the  account  as  evi- 
dence. It  la  true  that  the  defendant  dmled 
that  he  admitted  the  correctness  of  this  ac- 
count on  arbitration,  and  also  denied  that  he 
received  a  copy  of  the  statonent  of  the  ac- 
count And  there  may  be  evidence  that  the 
Id^tlcal  account  offered  on  the  trial  was 
not  used  on  tbe  arbitration  and  was  not  the 
one  admitted  by  the  d^endaut  to  be  correct, 
if  such  admission  were  made ;  but  the  truth 
of  these  disputed  matters  was  properly  left 
as  a  question  for  the  Jury. 

The  other  charge  requested  by  tbe  defend- 
ant and  refused  by  the  court,  and  as  to  which 
error  is  assigned,  was  properly  refused.  It 
was  not  a  prt>per  charge,  when  applied  to 
the  evldmce  as  ^own  by  this  record,  and 
for  the  further  reason  alone  that  It  was,  at 
best  confusing  and  misleading,  conid  have 
been  properly  refused.  Birmingham  Ry.  Co. 
V.  Wildman,  119  Ala.  647.  24  South.  548; 
L.  ft  N.  B.  R.  Ca  V.  Brinkerhoff,  119  Ala. 
606,  24  South.  892.  The  mere  fact  that  the 
account  is  shown  to  be  a  correct  transcript 
from  the  books  of  the  plaintiff,  though  kept 
by  blm,  without  more,  would  not  authorize 
the  Introduction  of  the  account  In  evidence; 
bi't  that  coupled  with  the  evidence  of  tbe 
plaintiff  that  the  account  had  been  presented 
to  the  defendant  before  suit  brought,  and 
that  the  defendant  had  admitted  that  it  was 
correct,  and  with  the  fact  that  the  Identi- 
cal account  offered  In  evidence  was  tbe  one 
admitted  by  the  defendant  to  be  correct 
made  the  account  admissible  In  evidence. 
There  was.  therefore^  no  error  In  the  court's 
overruling  the  objection  of  the  defendant  to 
the  introduction  of  the  account  In  evidence. 
HIce  V.  Schloss,  90  Ala.  416.  7  South.  802; 
Joseph  V.  Foundry  Co.,  99  Ala.  47,  10  South. 
327;  Kllpatrick  v.  Hensou,  81  Ala.  464,  1 
South.  188;  Ware  v.  Manning.  66  Ala.  238, 
5  South.  682. 

The  account  being  admissible  In  evidence, 
and  there  beii^  evidence  of  the  admission  of 
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comctneBa  of  the  same  by  the  defesd- 
«Dt,  the  weifi^t  and  aufflcloicy  of  such  evi- 
dence were  dearly  gueBtlona  for  the  jury. 
WhUe  the  evidence  was  not  condurire — 
while  it  was  op&i  to  show  that  the  Items 
compoalng  said  account  had  no  foundation 
In  fact,  or  were  Incorrect,  or  that  the  de- 
fendant had  no  knowledge  of  their  correct- 
uesB  at  the  time  he  Is  alleged  to  have  admit- 
ted the  correctness  of  the  same— yet  the  evl- 
doiee  of  idaintlff  and  of  the  account  was 
properly  aabmltted  to  the  Jnry.  There  was 
also  suflSdent  evidence  as  to  the  considera- 
tion, as  well  as  to  the  correctness  of  the  ac- 
coont,  to  be  submitted  to  the  Jury ;  and  the 
Jnry  hairing  determined  the  question,  and  de- 
ddcd  It  In  favor  of  the  plaintiff,  and  there 
appearing  to  be  no  error  of  the  trial  court 
In  the  admission  of  such  evidence,  or  In  the 
satunlttlng  of  the  same  to  the  Jury,  the 
cause  most  be  affirmed. 
Affirmed. 

SIMPSON,  ANDERSON,  and  DENSON, 
JJ^  concur. 


BIRMINGHAM  RY..  LIGHT  &  POWER  CO. 

T.  PARKER. 
(Snpieme  Coort  of  Alabama.   June  17,  1900.) 

1.  Carbiebs  (i  314*)— Passenoebb— Personal 
I RJOB3ES— Assault  bt  EiiPLOTfts— Suffi- 

CIEKCY  OF  COUPLAINT. 

An  all^tioD  in  the  complaint  in  a  pat- 
■enger's  action  for  assault  that  the  conductor 
wantonly  assaulted  plaintiff  By  grasping  her 
bj  the  arm  and  shoulders  was  equivalent  to 
an  allegation  that  he  wantoalT  grasped  ber 
by  the  arm  and  shoulder,  and  aniBcreDtly  cbarg- 
eo  wanton  aasaolL 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  314.*1 

2.  CaBRIEBS  (S  314*)— PASBENaEBS— Pebborai, 

Injuries  —  Assault  bt  EuFLOxfi  —  Oou- 

PLAINT. 

An  alle^tioD  In  the  complaint  In  a  pas- 
■enger's  action  that  the  conductor  wantonly 
aasaalted  plaintiff  by  grasping  her  by  the  arm 
and  shoulder,  by  winking  and  smiling  at  her, 
did  not  mean  that  the  conductor  grasped  plain- 
tiff bj  winking  and  nailing  at  her,  and  only 
charged  one  assault;  the  smiling  and  winking 
only  being  alleged  in  aggravation. 

[Ed.  Note.— For  other  easea,  see  Carriers, 
Dec.  Dig.  i  314.*] 

8.  CAKBIXBS  (I  288*)— PASSENOCBS— INJUBIES 

— Garb  REQmRED— Female  Fassengebs. 
The  contract  of  carriage  of  female  pas- 
sengers implies  thst  the  carrier  will  protect 
tbem  against  obscenity,  immodest  conduct,  or 
wanton  approach. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
dU.  Dig.  I  283.*] 

4,  CaMIKBS  ii  283*)— PASSEHQEBS— IHJUBIEB 

— Aors  or  EMPLOTfis— Scope  of  Eufloy- 

HENT. 

The  carrier's  dn^  to  protect  female  pas- 
•engcis  fmn  indecent  assanlta  by  its  servants 
■boold  not  be  frittered  away  by  nice  Questioos 
as  to  whether  the  serraats  were  acting  within 
the  scope  of  their  authority. 

fSd.  Note. — For  other  cases,  see  Carriers, 
lAc  Dig.  i  283.*! 


Appeal  from  Circuit  'Court,  Jeffeieon 
County;  A.  O.  Lane,  judge. 

Action  by  Melvie  Parker  against  the  Bir- 
mingham Railway,  Llgbt  &  Power  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Tillman,  Gnibb,  Bradley  &  Morrow  and 
Charles  E.  Klce,  for  appellant  Frank  S. 
White  &  Sons,  for  appellee. 

SATRE,  J.  This  Is  an.  action  for  an  as- 
sault committed  on  the  appellee,  a  girl,  who 
was  a  minor  and  a  passenger,  by  a  conduct- 
or of  the  appellant  while  acting  within  the 
line  and  Bcope  of  his  employment.  The  sin- 
gle assignment  of  error  Is  grounded  upon 
the  action  of  the  trial  court  In  overruling 
the  demurrer  to  the  third  count  of  the  com- 
plaint 88  amended. 

So  much  of  that  count  as  requires  consid- 
eration here  avers  that  the  cmductor  "wan- 
tonly assaulted  the  plaintiff  by  grasping  her 
by  the  arm  and  shonlders,  by  winking  and 
smiling  at  her."  It  Is  stated  as  In  the  way 
of  argument  for  the  appellant  that  the  quot- 
ed averment  Is  not  the  equivalent  of  an  aver- 
ment that  the  conductor  wantonly  grasped 
the  plaintiff  by  the  arm  and  shoulder.  We 
think  that  there  Is  no  appreciable  difference 
between  the  meaning  of  the  allegatl(m  adopt- 
ed and  that  proposed  in  argument  as  Its  le> 
gatly  sufficient  alternative.  Each  charges  a 
wanton  assanlt,  and  so  states  a  cause  of  ae 
tloti.  Nor  do  we  reluctantly  withhold  our  om- 
sent  from  the  appellant's  companion  propo- 
sition that  the  meaning  of  the  complaint  Is 
that  the  conductor  grasped  plaintiff  by  wink- 
ing and  smiling  at  her.  One  assault  only 
Is  charged,  and  as  a  ctrcumstance  of  aggra- 
vation It  la  averred  that  the  conductor  at 
the  same  time  made  demonstrations  which 
may  well  have  been  offensive  and  shociking 
to  a  decent  woman.  Hiey  need  not  be  taken 
to  constitute  the  assanlt  alleged,  nor  even 
any  neceasary  part  of  It.  but,  If  proved,  gave 
a  character  and  meaning  to  the  assault  al- 
leged proper  to  be  considered. 

The  general  duty  of  carriers  to  conserve 
by  every  reasonable  means  the  convenience, 
comfort,  and  peace  of  pasBengers,  and  to 
protect  them  against  Insult,  Indignity,  and 
personal  violence,  and  tbelr  liability  for 
such  injuries  when  Inflicted  by  tbelr  agents 
and  servants,  received  treatment  In  conclu- 
sive style  by  McClellan,  C,  J-.  In  Birming- 
ham Ry.  &  Elec.  Co.  V.  Balrd,  130  Ala.  334, 
30  South.  456,  54  L.  R.  A.  752,  89  Am.  St. 
Rep.  43.  We  think,  however,  that  the  lan- 
guage of  Hutchinson  on  Carriers  may  be  ap- 
propriately quoted  In  this  connection:  "The 
contract  of  carriage  as  to  female  passengers 
embraces  an  implied  stipulation  that  the 
carrier  will  protect  them  against  general  ob- 
scenity. Immodest  conduct,  or  wanton  ap- 
proach."  And  again:   ''The  duty  which  a 
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carrier  owes  to  a  female  passenger  to  pro- 
tect lier  from  indecent  sasanlts  by  its  serv- 
ants cannot  be  frittered  away  by  questions 
of  wbetber  tlie  servants  were  acting  within 
the  scope  of  their  anthiwity."  Sections  862, 
1101. 

There  was  no  error  In  the  rnllng  made 
the  subject  of  review,  and  the  Judgment  of 
the  trial  court  is  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  DENSON  and 
MAYFIELD,  JJ.,  concur. 


FIELDS  et  al.  v.  HENDERSON. 
(Supreme  Court  of  Alabama.   June  17,  1909.) 

1.  Judgment  ({  419*)— Cawcellation— No- 
tice OF  Suit— Mebits. 

Equity  will  cancel  a  jodgment  at  law, 
when  complainant  avers  and  proves  that  he  has 
had  DO  notice  of  the  suit  and  has  a  meritorious 
defense. 

[Ed.  Note.~For  other  cases,  see  Jadament, 
Cent.  Dig.  |  794;  Dec.  Dig.  S  419.*] 

2.  Judgment  (8  461*)— Vaoation—Mebits. 

-Where  a  judgment  was  rendered  on  a  note 
fdr  the  price  of  certain  cattle,  and  defendant 
sued  to  set  it  aside  for  alleged  lack  of  notice, 
but  admitted  contracting  the  debt,  and  the 
weight  of  the  evidence  showed  that  it  bad  not 
been  paid,  contrary  to  complainant's  claim,  the 
court  erred  in  setting  aside  the  judgment. 
_[Ed.  Note.— For  other  eases,  see  Judgment, 
Dee.  Dig.  i  461.*] 

Appeal  from  Law  and  Eqvity  Conrt,  Walk- 
er County;  1.  L.  Sowell,  Jo^. 

Salt  by  J.  W.  Henderson  against  A.  B. 
Fields  and  oUiers  to  set  aside  a  Judgment 
Decree  for  complainant,  and  defendants  ap- 
peal.  Bemsed  and  rendered. 

M.  Ll  Ward,  for  appellants,  W.  L.  Cben- 
ault  and  D.  A.  McGregor,  for  appellee. 

AfTDEBSON.  J.  A  court  of  equity  will 
cancel  a  Judgment  at  law  when  the  com- 
plainant avers  and  proves  that  he  had  no  no- 
tice of  the  suit  and  has  a  meritorious  defense 
to  same.  McDonald  v.  Cawhom,  1S2  Ala. 
397,  44  South.  885;  Dunklin  v.  Wilson,  64 
Ala.  162;  Bice  v.  Tobias,  89  Ala.  214.  7 
South.  76C.  In  the  case  at  bar,  while  there 
may  be  some  little  doubt  as  to  wbetber  or 
not  the  complainant  had  notice  of  the  suit, 
we  think  the  evidence  falls  to  show  that  be 
had  a  meritotloiis  defense  to  same. 

The  undisputed  evidence  shows  that  com- 
plainant bought  cattle  from  the  respondent 
Fields.  Both  of  the  Fieldses  testify  that  he 
gave  a  note  for  the  purchase  price  of  same. 
Ward  testffied  that  said  note  was  turned 
over  to  him  for  collection,  and  that  be  got 
Judgment  open  same  in  Justice  conrt,  and 
Bobaequeitly  saed  upon  said  Judgment  in  the 
circuit  court,  where  the  Judgment  in  ques- 
tion was  rmdered.  The  complainant  admit- 
ted contracting  a  debt  for  the  cattle,  but 
claims  that  he  gave  no  note  for  same  and 


that  said  debt  bas  been  paid.  We  think  tbe 
weight  of  evidence  shows  that  complainant 
is  mistaken  In  this,  and  that  the  note  was 
given  and  was  never  paid.  The  amount  of 
tlie  note,  with  attorney's  fees.  Interest,  and 
the  cost  in  Justice  court,  can  very  well  cor- 
respond with  the  sum  for  which  the  Judg- 
ment In  the  circuit  court  was  sobeequeutly 
rendered. 

The  Judge  of  the  law  and  equity  conrt 
erred  In  granting  the  relief  sought,  and  tbe 
deree  Is  reversed,  and  one  Is  here  rendered 
dismissing  the  bill  of  complaint. 

Reversed  and  rendered. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
UAYFIELD,  JJ..  concur. 


ST.  LOUIS  &  S.  F.  R.  CO.  v.  HOOKER. 
(Supreme  Court  of  Alabama.    June  10,  1909.) 

Limitation  op  Actions  (3  127*)— Comfuuht 
-Amendment— Xew  Cause  of  Acxion. 
Before  limitation  had  run,  plaintiff  sued 
before  a  Justice ;  the  complaint  alleging  that  de- 
fendant railroad  com^ny  negligently  killed 
plalntiEfa  hog  by  rdnnmg  a  locomotive  engine 
or  train  over  or  against  it.  In  the  circuit  court 
on  appeal  plaintiff  amended  the  complaint,  after 
the  time  fixed  by  the  statute  of  limitations. had 
expired,  by  substituting  a  count  charging  that 
defendant's  servants  so  negligently  operated  the 
train  that  they  ran  It  against  the  hog,  the 
property  of  plaintiff,  and  killed  it.  Heid,  that 
both  tbe  origmal  and  amended  complaints  were 
in  case,  charging  simple  negligence,  and  hence 
the  amended  count  related  back  to  the  com- 
mencement of  tbe  suit,  and  the  cause  of  action 
stated  therein  was  not  barred. 

LEd.  Note.— For  other  cases,  see  Liaiitation 
of  Actions,  Cent  Dig.  SS  543-547;  Dec.  Dig.  i 
127.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  T.  L.  Sowell,  Judge. 

Action  by  J.  E.  Hooker  against  tbe  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff  In  the  circuit  court, 
on  appeal  from  a  Justice  of  tbe  peace,  and 
defendant  appeals.  Affirmed. 

Bankhead  &  Bankhead,  tot  appellant. 
Lelth  &  Ounn,  Cor  appellee. 

SIMPSON,  J.  This  is  a  suit  by  the  appel- 
lee against  the  appellant  for  the  killing  of  a 
hog.  The  action  was  commented  tn  the  Jus- 
tice of  peace  court  on  June  9,  1905 ;  the  com- 
plaint being  that  "the  defendant  negligently 
killed  a  hog.  tbe  property  of  plaintiff,  by  run- 
ning a  looimotlve  engine  or  train  over  or 
against  said  hog."  In  the  circuit  court,  on  Oc- 
tober 23. 1906,  the  plaintiff  amended  the  com- 
plaint by  substltnting  a  count  claiming  that 
"the  servants  of  defendant  In  charge  of  said 
train  so  negllgratly  operated  tbe  same  that 
they  ran  said  train,  or  the  engine  thereof, 
against  a  h<^,  the  property  of  the  plaintiff, 
killing  said  bog."  The  plea  of  the  statute  of 
limitatlona  of  one  year  was  interposed  as  to 
tbe  amended  complaint,  It  was  proved  that 
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the  bos  was  kUied  on  May  18,  1905,  and  the 
court  renda«d  jodginent  for  the  plaintiff. 

The  appellant  coutrads  that,  under  the  pre- 
vious dedaions  of  this  court,  the  amended 
complaint  did  not  relate  back  to  the  bring- 
ing of  the  Bnlt,  and,  It  being  shown  that  the 
action  was  barred  at  the  time  of  the  filing 
of  said  amended  complaint,  the  Judgment 
should  have  been  for  the  defendant  In  the 
case  of  City  Delivery  Go.  t.  Benry,  139  Ala. 
161,  lea,  34  South.  389.  S90,  while  It  was  held 
that  the  second  and  fourth  counts,  which 
charged  that  "the  defendant,  through  its 
agent  or  servant,  wantonly,  iriUfully,  or  In- 
tentionally caused,"  etc.,  was  in  trespass, 
charging  the  wUlfulness.  etc.,  against  the  de- 
fendant Itself,  yet,  in  discussing  the  first  and 
third  counts,  which  charged  that  "the  de- 
fendant, by  and  through  Its  agent  or  servant, 
*  •  *  n^Ugently  caused."  etc,,  the  court 
said:  "If  It  be  granted  ttiat,  construing  the 
averments  against  the  pleader,  the  intend- 
ment Is  that  the  running  against  and  strik- 
ing the  plaintiff  was  directly  caused  by  the 
negligent  act  of  the  defendant  Itself,  and  not 
that  the  collision  was  due  to  the  negligent  act 
of  the  defendant's  s^ant  merdy,  still  the 
Injury,  being  a  resultant  of  negligence,  and 
not  of  intoitlonal  causattbn,  would  be  indi- 
rect, wanting  in  the  Bpplicatlon  of  force,  and 
consequential,  within  the  doctrine  which  dis- 
tinguishes case  from  trespass." 

It  will  be  seen  tbat  in  this  case  both  the 
original  and  amended  complaints  were  in 
case,  charging  simple  negligence,  and  nether 
the  case  cited  nor  the  case  of  Freeman  t. 
Central  of  Ga.  By.  Ga  (Ala.)  45  South.  898. 
applteB.  The  amended  count  rtiated  back  to 
the  commencement  of  the  suit,  and  the  judg- 
ment of  the  court  la  afflimed. 

Affirmed. 

DOWDELL,  C.  J.,  and  DEKSON  and  MAY- 
FIELD.  JJ.,  concur. 


BIRMINGHAM  WATERWOBES  CO.  v. 
COPELAND. 
(Supreme  Court  of  Alabama.   June  10,  1909.) 

L  Tbul  (|  250*)— Bkfdsal  or  Bsquutb— 
Chaboe  nor  Baseo  ok  Pleadino  ob  Bvi- 

DENCB. 

In  an  action  for  damages  from  the  bnisting 
of  8  water  pipe  in  a  house,  where  there  was 
oothiDg  in  the  pleading  or  evidence  to  indicate 
that  special  damages  were  claimed  because  the 
pipe  bunt  on  Christmas  Eve,  it  was  not  error 
to  refuse  .charges  that  no  extra  damazea  could 
be  allowed  because  the  pipe  burst  on  Christmas 
Eve. 

[Ed.  NotcT.— For  other  cases,  see  Trial,  Cent 
Dig.  {  584;  Dec.  Dig.  S  250.*] 

2.  Teial  (8  KiO*)— Refusal  of  Requests— 
Chasoes  Ahswebinq  Aboduekt  of  Coun- 

BKL. 

It  is  not  error  to  refuse  charges  requested 
merel;  to  answer  the  argument  of  opposing 
counsel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  i  2m.*i 


Appeal  from  City  Court  of  Birmli^ham; 
C.  C.  Nesmlth,  Judge. 

Action  by  G.  W.  Copeland  against  the 
Birmingham  Waterworks  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  two  charges  referred  to  In  the  opinion 
are  as  follows:  "(1)  I  charge  you  tbat  In  as- 
sessing the  damages  the  Jury  cannot  take  In- 
to consideration  the  fact'that  it  was  Christ- 
mas Eve.  (2)  I  charge  you  that  you  cannot 
allow  the  plaintiff  any  greater  damages  be- 
cause of  the  fact  that  the  pipe  broke  and 
the  water  was  thrown  into  his  house  on 
Christmas  Eve."  It  appears  from  the  rec- 
ord that,  In  closing  his  argument  for  plaintiff, 
plaintiff's  counsel  referred  to  the  ^act  tbat 
the  water  was  thrown  in  plaintiff's  bouse 
and  interfered  with  It  on  the  eve  of  Christ- 
mas, and  he  requested  the  Jury  to  award 
more  damages  on  that  account.  The  court 
instructed  the  Jury  that  it  could  not  award 
aemplary  damages,  but  actual  damages  only. 

John  Londcm,  for  appellant  Bowman, 
Harsh  &  Beddow,  for  appellee. 

SIMPSON,  J.  Thla  action,  by  tlie  appellee 
Qgalnat  the  appellant,  is  for  damages  claim- 
ed to  have  been  suffered  by  the  plaintiff  from 
the  bursting  of  a  water  pipe  of  the  defendant, 
causli^  injury  to  the  property  and  health 
of  plaintiff  and  bis  family.  The  only  aeelgn- 
ments  of  error  relate  to  the  refusal  of  the 
court  to  glre  the  two  charges  set  out 

There  Is  nothing  in  the  pleading  or  evi- 
dence to  Indicate  tbat  any  special  damages 
were  claimed  because  of  the  fact  tbat  the 
bursting  of  the  pipe  occurred  on  Christmas 
Et&  The  trial  Judge  charged  out  the  second 
count  in  the  complaint,  and  also  properly 
charged  the  Jury  that  they  could  not  award 
"any  exemplary  or  punitive  damages." 

The  said  charges  requested  and  refused 
seem  to  be  merely  to  answer  the  argument  of 
counsel  representing  the  plaintiff,  and  this 
court  has  frequentiy  held  that  the  court  can- 
not be  placed  In  error  for  the  refusal  to  give 
such  charges.  Barnes  v.  State.  134  Ala.  37. 
41,  32  South.  070;  White  v.  State,  133  Ala. 
123,  127,  32  South.  139;  MltcheU  t.  State, 
120  Ala.  25,  39,  30  South.  34a 

The  Judgment  of  the  court  Is  affirmed. 

DOWDELL,  C  3^  and  DENSON  and  UA7- 
FIELD,  JJ.,  concur. 


VERNON  v.  STATE. 

(Supreme  Court  of  Alabama.   June  17,  1909.) 

1.  CouuEBCE  (I  41*)— Traffic  in  Obigikaz^ 
Packaoes  —  Division  of  Cohtentb  of 
Package. 

Where  accused  ordered  four  quarts  of  llq- 
oor  from  a  dealer  in  Tennessee,  two  for  hlinselt 
and  two  tor  another,  and  the  liquor  was  receiv- 
ed In  one  box  by  express,  the  shipment  cesaed 
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to  be  interafate  commerce,  and  became  subject 
to  the  state  laws,  when  accused  removed  it  from 
the  box. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  SS  30,  31;  Dec.  Dig.  41.*] 

2.  Intoxicating  Lkjuobs  (8  146*)— Offenses 
— "Saub"  —  "Oth£B  Uni^wfdi.  Diarosi- 
noN  OF." 

Where  accused  ordered  Hqaor  for  another 
from  a  dealer  without  the  state,  receiving  an 
amount  Bufficient  to  pay  therefor,  accused  was 
an  agent  to  purchase,  such  liquor,  and  was  not 
liable  under  Code  1907,  S  7303,  making  it  an 
offense  to  aid  in  an  unlawful  sale  or  purchase 
or  other  unlawful  dlaposition  of  liquor,  or  to  act 
as  agent  of  the  purchaser  Id  procuring  an  un- 
lawful purchase,  etc. ;  the  separation  of  ac- 
cused's part  of  the  liquor  from  that  ordered  for 
the  other  not  being  a  "sale"  or  "other  unlaw- 
ful disposition  of  liquor  within  the  statute. 

[Ed.  Note.—For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  {  146.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6291-6306;  vol.  8,  p.  7793.] 

3.  INTOXICATINQ  LiQtJOKB  (|  146*}— OrFEKBBB 
— POBCUASBS. 

The  purchase  of  llqnor  by  accused  without 
the  state  as  agent  for  another  was  not  an  of- 
fense, within  Code  1907,  1  7363,  making  it  an 
offense  to  aid  or  procure  an  unlawful  sale  or 
purchase  or  other  diaposition  of  liquor,  or  to 
act  as  agent  of  the  purchaser  in  procuring  an 
unlawful  purchase,  etc.;  the  purchase  being 
lawful  where  made. 

[Ed.  Note.—For  other  cases,  see  Intoxicating 
Liquors.  Dec.  Dig.  i  146.*] 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Coleman,  Judge. 

Tom  Vernon  was  convicted  of  purchasing 
liquor  In  violation  of  law,  and  be  appeals. 
Reversed  and  remanded. 

T.  T.  Sensabaugh.  for  appellant  Alexan- 
der M.  Garber.  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  These  were  the  facts 
developed  on  the  trial:  Sargmt  requested 
tbe  defendant,  and  he  consented,  to  order  for 
Sargent,  from  a  dealer  In  tbe  state  of  Tennes- 
see, two  quarts  of  whisky.  Sargent  gave  de- 
fendant $1.25,  and  defendant  was  Indebted 
to  Sai^nt  In  tbe  sum  of  $1.  Defendant  or- 
dered four  quarts  of  wbl^y  from  sucb  deal- 
er, tbe  total  price  of  whlcb  was  $4.60.  The 
whisky  (four  quarts)  was  addressed  to  and 
received  by  defendant  by  express  carriage. 
Tbe  shipment  was  packed  In  one  box.  De- 
fendant opened  tbe  box,  and  took  therefrom 
two  of  the  quarts  for  delivery,  and  did  de- 
liver them  to  Satgent,  in  Calhoun  county. 
Under  our  Keith  and  Tlnkra  Casea,  reported 
In  81  Ala.  2,  8  South.  863,  10  L.  R.  A.  430, 
and  90  Ala.  63a  8  South.  814,  reqiectlvely, 
following  as  they  do  the  Original  Package 
Cases  rendered  by  the  Supreme  Court  of 
tbe  United  States,  the  holding,  on  the  facts 
stated,  must  be  that  tbe  liquors  delivered  by 
defendant  to  Sargent  were  denuded  of  their 
Interstate  commerce  character  and  became 
subject  to  the  unrestricted  police  power  of 
this  state  when  defendant  removed  them  from 
the  original  package,  viz.,  tbe  box. 

The  original  purchase  of  the  four  qnarts  of 


liquor  was  affected  In  Tennessee  b^nd  tbe 
power  of  condemnation  of  our  prohibitory 
statutes,  and  hence  could  not  have  been  un- 
lawful within  our  statutes.  Thus  far  there 
can  be  no  question,  we  think,  that  defendant 
was  acting  as  the  agent  of  Sargent  and  that 
without  Interest  in  the  purchase  or  reward 
for  bis  services,  within  the  principle  declared 
In  Maples'  Case,  ISO  Ala.  121,  80  South.  428, 
and  others  of  that  class.  'Sudi  having  been 
defendant's  relation  to  tbe  two  quarts  deliv- 
ered by  him  to  Sargent,  a  rdatlon  of  nnlnter- 
ested  and  unrewarded  agency  for  Sai^ent, 
of  what  criminal  act  could  he  have  been 
guilty  under  the  Indictment  against  talm? 

Five  counts  constituted  tbe  Indictment 
Three  of  them  pursued,  in  substance,  tbe 
phraseology  of  tbe  general  problbltlon  law. 
Acts  Sp.  Bess.  1907,  p.  71.  The  fourth  count 
charged  that  tbe  defendant  **soId,  gave  away, 
or  otherwise  disposed  of  ^Irltuous,  etc., 
liquors  without  a  license  and  contrary  to  law. 
The  fifth  count  cbaiged  that  defendant  "sold 
spirituous,  vinous,  or  malt  liquors  without 
a  license  and  contrary  to  law."  By  Code 
1907,  S  7863,  It  is  made  on  offense,  among 
other  acts  therein  forbidden,  for  any  person 
to  "act  as  agent  or  assisting  friend  of  tbe 
seller  or  purchaser  hr  procuring  or  effecting 
the  unlawful  sale  or  purchase  of  any  such 
liquors."  It  Is  also  provided  in  tbls  statute 
that  a  "conviction  may  be  had  for  a  violation 
of  this  section  under  an  indictment  for  selling 
spirituous,  vinous  or  malt  Hqnors  without  li- 
cense and  contrary  to  law." 

^ce  tbe  defoidant,  In  effecting  tbe  pur- 
chase  outside  the  state  of  Alabama,  from  a 
nonresident  dealer,  was  acting  as  the  agent 
of  Sargent,  and  the  two  quarts  later  deliver- 
ed to  Sargent  by  him  was  the  property  of 
Sargent  from  the  moment  the  sale  was  ef- 
fected in  Tennessee  it  la  evident  that  the  de- 
fendant did  not  violate  the  statute  dted  (sec- 
tion 7363).  for  tbe  reason  that,  under  the  evi- 
dence in  this  record,  the  defendant  did  not 
aid,  abet,  counsel,  or  procure  an  unlawful 
sale  or  unlawfol  purchase,  or  unlawful  gift, 
or  other  unlawful  disposition,  of  liquor  of  the 
condemned  classes;  nor  did  tbe  defendant 
act  as  agent  or  aralsting  friend  of  the  seller 
or  purchaser  In  procuring  or  effecting  an  un- 
lawful sale  or  purchase  within  the  condem- 
nation of  tbe  statute 

Wbatever  may  be  tbe  whole  ^ect  of  the 
statute  It  is  obviously  bottomed  on  acta,  with- 
in Its  terms,  relatii^  to  unlawful, ,  and  that 
only,  dispositions  of  liquors  of  tbe  fort>idd«i 
dasaes.  In  other  words,  tbe  statpte  Is,  In  a 
sense,  andllary.  It  In  effect  condemns  aid- 
ing, abetting,  procuring.'  assisting,  etc..  In  an 
unlawful  disposition  of  ^flned  Ilquora.  To 
violate  this  statute  the  liquor  involved  must 
be  of  the  classes  prohibited  by  law  and  tbe 
dealing  In  req>ect  to  such  liquors  mmt  be 
unlawful.  Tbe  liquor  purchased  in  this  in- 
stance became,  as  stated,  the  property  of  Sar- 
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gent  and  defendant  beyond  the  limits  of  this 
state,  and  was,  accordingly,  not  unlawful  un- 
der our  statutes.  Tbe  separation  of  Sar* 
gent'a  share  of  the  liquor  from  that  of  the 
defendant  did  not  constitute  a  sale  or  other 
unlawful  disposition  thereof.  Maxwdl's 
Case,  120  Ala.  375.  25  South.  235;  Amos'  Case, 
73  Ala.  496.  In  the  Amos  Case  "otherwise 
dispose  or*  was  defined.  Tbe  disposition  for- 
bidden was,  as  here,  contexted  with  tb^  words 
"sell,  glTe  away,"  etc.,  and  the  court  applied 
to  tbe  term  the  rule  of  ejusdem  generis,  and 
hence  construed  the  expression  so  as  not  to 
extend  It  to  any  and  every  act  which  may  be 
said  to  be  a  disposition. 

There  Is  no  count  In  the  Indictment  charg- 
ing a  violation  of  tbe  act  approved  July  10, 
1907  (Acts  1907,  p.  488),  appearing  In.  though 
not  a  lurt  of.  Code  1907,  S  7371  et  seq.  Tfae 
constitutionality  of  that  act  has  been  doubted 
because  of  asserted  imperfections  growing 
out  of  the  silence,  In  some  particulars,  of  the 
Senate  Journal.  We  do  not,  of  course,  con- 
sider or  determine  that  question.  Sectlou 
7303  condemns  acts  In  respect  of  a  sale,  pur- 
chase, gift,  etc,  or  other  disposition  of  cer- 
tain liquors,  but  does  not  Include  a  delivery 
thereof  aside  from  effectli^  a  sale,  purchase, 
gift,  or  other  disposition;  hence  tbe  Indict- 
ment provided  for  In  that  section  does  not 
comprehend  the  acts  condemned  by  the  men- 
tioned act  approved  July  10;  1907. 

There  is  no  evidence  to  support  any  count 
of  the  Indictment  The  defendant  was,  hence, 
impn^ierly  convicted. 

The  affirmative  chance,  requested  for  de- 
fendant, should  have  been  given. 

The  Judgmmt  la  reversed,  and  tbe  cause  is 
remanded. 

SIMPSON.  MAT7IELD,  and  SAZBE^  JJ., 
concur. 


WILLIAMS  V.  STATE. 
(Sapreme  Court  of  Alabama.    June  17,  1909.) 
1.  HouicinB  (I  156*)— BviOKNCE  —  ADUisax- 

BILITT. 

Evidence  that  defendant  had  made  tbreats 
aKaioBt  deceased  about  an  hour  or  two  before 
the  homicide  having  been  admitted  without  ob- 
jection, evidence  that  defendant  bad  a  pistol  at 
the  time  was  admlHible  against  blm,  to  show 
bis  mental  attitude  towards  deceased  at  tbe 
time  of  the  killing. 

lEd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  (S  286,  287  i  Dec.  Dig.  |  156.*] 

1  Cbiuihal  Law  ({  829*)— TaiAir-lNsnuo- 

nORS—SBqUESTS. 

Requested  charges,  which  are  substantially 
embodied  in  charges  given  by  the  court,  are 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  8  2011 ;  Dec.  Dig.  S  820.*] 

3.  Cbdcikai.  Law  (§  789*)— Tbial— Instruo- 
TioMS—SnFFiciEHCT— Reasonable  Doubt. 
A  charge  that  tbe  jury  must  be  satisfied 
to  a  moral  certainty,  not  only  that  the  proof 
i*  ooQsiiiteat  with  gnllt,  but  that  it  is  wnolly 
bcoosistent  with  every  other  rational  conclu- 


sion, and  asserting  defendant's  right  to  an  ac- 

3uittal  unless  they  are  so  convinced  by  the  evi- 
ence  of  his  guilt  that  they  would  each  venture 
to  act  on  that  decision  in  matters  of  the  high- 
est concern  and  importance  to  his  own  interest 
is  properly  refused.- 

[Ed.  Note.— ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1846-1849,  1904-1922.  1960. 
1967;  Dec.  Dig.  S  789.*] 

4.  Crihinai.  Law  (4  815*)— TUAL— IHSTBDO- 
TIONB  lOHOBINO  UVIOENCK. 

A  charge,  in  a  hmnlcide  esse,  which  asserts 
defendant's  right  to  an  acquittal  on  failure  of 

the  prosecution  to  prove  his  guilt  beyond  a  rea- 
sonable doubt,  is  misleading,  when  damaging 
circumstances  are  shown  by  his  own  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw^  Cent  Dig.  U  1922,  1986;  Dec  Dig.  S 

5.  Cbiuinai:.  Law  (S  816*)— Tsial— Inbtbuc- 
TiONB  Excluding  Issues— Deobee  of  Of- 

FENBE. 

A  charge  asserting  defendant's  right  to  an 
acquittal  on  failure  to  prove  bis  guilt  as  charg- 
ed, the  indictment  charging  murder  and  the 
evidence  Justifying  a  conviction  of  manslaugh- 
ter, is  misleading. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law^^Cent  Dig.  ||  1922.  1986;  Dea  Dig.  | 

6.  HouictDE  (fl  89*)— Manhlattqhteb— Pbot- 

OCATION. 

iPassion  suddenly  aroused,  without  more, 
cannot  reduce  a  homicide  from  murder  to  man- 
slaughter; but  it  must  be  aroused  by  nothing 
less  than  a  blow  given  or  threatened. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  59,  60;  Dec  Dig.  j  30.*] 

7.  Homicide  ({  271*)— Tbial— IwarBUcrioNs. 

What  is  sufficient  provocation  of  passion 
to  reduce  a  homicide  from  murder  to  man- 
slaughter  should  be  defined  by  the  court,  and 
not  left  to  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  I  565;  Dec  XUg.  i  271.*] 

8.  Homicide  (S  116*)  — SELr-DBVEHSi— Ap- 

PBEHENSION  OF  DaNGEB, 

The  law  requires  that  a  belief  of  imminent 
peril  and  urgent  necessity  to  slay  an  assail- 
ant in  self-defense,  though  it  may  be  bas^  on 
appearances,  mueC  be  both  well-founded  and 
honestly  entertained. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  81  158-163 ;  Dec.  Dig.  8  116.*] 

9.  Cbiminal  Law  (J  761*)— Tbial— Pbovihcb 

OF  COUBT  AKD  JUBT— INSTBDCTIOHS  INVAD- 

iNa  Pbovikce  or  Jubt— Absuuptiohb  as 
TO  Facts. 

A  charge  assuming  as  a  fact  that  the  ac- 
cused carried  a  pistol  for  defouive  purposes  is 

properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  1731,  1738,  1T54-1767, 1771; 
Dec  Dig.  i  761  ;*  Homicide,  Cent.  Dig.  {g  582, 
509,  60?;  621.] 

Appeal  from  City  Court  of  Annisbm; 
Thomas  W.  Coleman.  Jr..  Judge. 

John  Williania  was  convicted  of  murder 
In  the  secmd  degree,  and  he  appeals.  Af- 
firmed. 

Tbe  facts  made  by  the  evidence  are,  sub- 
stantially, that  some  two  or  three  hours  be- 
fore the  hllllDg,  tbe  defendant  went  to  the 
home  of  the  deceased,  and  in  his  absence  bad 
an  altercation  with  decea»cd's  wife  about  a 
matter  pertaining  to  defeudant's  wife,  In 
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which  certain  threats  were  med  by  defend- 
ant  aa  to  deceased's  wife  and  all  her  family. 
Later  on  In  the  same  day  deceased,  with  his 
wife  and  stepson,  came  to  the  dwelling  of 
defendant,  and  fonnd  defendant  in  his  yard, 
where  another  altercation  followed,  Inwbidi 
deceased  seems  to  have  been  tbe  aggressor. 
Some  of  the  evidence  tended  to  show  that  de- 
ceased had  his  right  hand  In  his  pocket  and 
in  this  manner  advanced  upon  defendant, 
who  was  standing  In  the  yard  with  one  foot 
on  the  doorstep,  whereupon  defendant  backed 
away  several  feet  and  fired  three  shots,  when 
tbe  two  engaged  in  a  hand  to  hand  straggle, 
in  which  defendant  was  thrown  to  the  ground, 
but  recovered  and  got  away  from  deceased, 
whereupon  the  defendant  put  his  hand  on 
deceased's  collar  and  fired  the  fourth  shot 
into  his  breast 

Tbe  following  charges  were  refused  to  the 
defendant: 

"(41)  Before  tbe  Jury  can  convict  tbe  de- 
fendant, they  must  be  satisfied  to  a  moral 
certainty,  not  only  that  the  proof  Is  consist- 
ent with  the  defendant's  guilt,  but  that  it  Is 
wholly  inconsistent  with  every  other  rational 
conclusion ;  and  unless  the  jury  are  so  con- 
vinced by  the  evidence  of  the  defendant's 
guilt  that  they  would  each  venture  to  act 
upon  that  decision  In  matters  of  tbe  bigbest 
concern  and  Importance  to  his  own  Inter- 
est, then  they  must  find  the  defendant  not 
guilty." 

"(75)  The  only  foundation  for  a  verdict  of 
guilty  In  this  case  1b  that  the  entire  Jury 
shall  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  and  to  a  moral  certainty  that 
the  defendant  is  guilty  as  charged  in  the  In- 
dictment, and  the  exclusion  of  every  proba- 
bility of  his  innocence  and  every  reasonable 
doubt  of  bis  guilt,  and  If  tbe  pr<ffiecntion  has 
failed  to  furnish  such  measure  of  proof,  and 
to  so  Impress  tbe  minds  of  the  Jury  of  his 
gnllt,  they  should  find  him  not  guilty." 

"(4i9)  Unless  the  Jury  are  convinced  beyond 
all  reasonable  doubt  tbat  the  killing  was 
done  with  malice,  and  not  the  result  of  pas- 
sion suddenly  aroused,  then  they  should  ac- 
quit the  defendant  of  murder." 

"(20)  If  the  jury  have  a  reasonable  doubt 
as  to  whether  the  killing  was  tbe  result  of 
malice,  or  the  result  of  suddenly  aroused 
passion  produced  by  suffideot  provocation, 
then  they  should  give  defendant  the  bene- 
fit of  such  doubt,  and  not  find  him  guilty  of 
murder  In  any  degree. 

"(21)  If  the  Jury  have  a  reasonable  doubt 
as  to  wbetber  tbe  killing  was  a  rmult  of 
premeditation  and  deliberation  or  tbe  result 
of  sudden  passion  suddenly  aroused  by  great 
provocation,  then  they  sbould  give  the  de- 
fendant tbe  benefit  of  such  doubt,  and  ac- 
quit bim  of  murder  In  the  first  degree." 

"(71)  If  the  Jury  believe  from  the  evidence 
that  tbe  defendant,  without  fault  on  his  part, 
was  being  attacked  by  Charlie  Williams,  and 
the  attack  was  such  as  to  create  In  the  mind 
of  ft  reasonable  man  the  Impression  that  It 


was  necessftry  for  bim  to  shoot  In  defense 
of  his  own  Ilf^  then  yon  should  acquit  the 
defendant 

"(72)  If  Ae  defendant  was  free  from  fault 
In  bringing  on  the  difficulty,  and  the  deceased 
was  making  an  attack  on  bim  In  the  night- 
time, and  the  attack  was  such  as  to  create 
in  the  mind  of  a  reasonable  man  the  Impres- 
sion that  it  was  necessary  for  bim  to  shoot 
In  order  to  save  bis  own  life,  then  yon  should 
find  the  defendant  not  gull^." 

**(18)  I  cha^  yoh,  gentlemen  of  the  Jury, 
that  If  you  believe  from  tlie  evidence  that  at 
the  time  the  fatal  shot  was  fired  the  defend- 
ant acted  under  the  honest  t>ellef  that  he  was 
in  danger  of  his  life  or  limb  at  the  bands  of 
deceased,  then  you  should  acquit  him,  pro- 
vided he  was  free  from  fault  In  bringing  on 
the  difliculty." 

"(14)  I  charge  yon  tbat  the  defendant  was 
under  no  duty  to  retreat  in  this  case,  and  if 
he  was  free  from  fault  in  bringing  on  the 
difficulty,  and  was  attacked  in  tbe  nighttime 
by  the  deceased,  »nd  tbe  atta<*  was  such  as 
to  create  In  the  mind  of  a  reasonable  man 
the  impression  tbat  it  was  necessary  for  him 
to  shoot  his  assailant  in  order  to  save  his 
own  life,  ttum  be  had  a  right  to  anticipate 
the  deceased  and  fire  first,  and  yon  should 
acquit  him." 

**(5S)  The  court  charges  the  Jury  that  if 
they  believe  the  evidence  in  this  case  it  will 
be  their  duty  to  find  tbat  the  defendant  was 
under  no  duty  to  retreat ' 

"(SI)  The  court  charges  tbe  Jury  tbat  the 
defendant  was  under  no  duty  to  retreat  in 
this  case,  and  If  he  was  free  from  fftult  In 
bringing  on  the  difficulty  he  had  a  right  to 
shoot  Charlie  Williams  in  defense  of  himself 
If  the  circumstances  were  sudi  as  to  impress 
the  mind  of  a  reasonable  man  tbat  be  was 
in  great  dai^r  of  life." 

"(30)  The  court  charges  tbe  Jury  that  un- 
der the  law  of  this  country  the  defendant 
had  a  rii^t  to  carry  a  pistol  in  defense  of 
himself." 

Tate  &  Walker,  for  appellant  Alexander 
M.  Garber,  Atty.  Oen..  for  the  State. 

SAYIIE,  J.  The  state  showed  without  ob- 
jection that  tbe  defendant,  an  bour  or  two 
before  the  killing,  which  occurred  within  the 
curtilage  of  defendant's  home,  had  gone  to 
the  home  of  the  deceased  and  there  bad  an 
angry  conversation  with  tbe  wife  of  deceas- 
ed, during  wblch  he  had  made  threats  com- 
prehensive enough  to  embrace  tbe  deceased, 
as  well  as  his  wife.  Tbe  state  was  permit- 
ted, over  defendant's  objection,  to  show  that 
defendant  bad  at  the  time  a  pistol.  This, 
in  connection  with  the  threat,  was  permis- 
sible for  the  purpose  of  Illustrating  defend- 
ant's mental  attitude  towards  the  deceased 
when  tbe  latter  was  shwtly  tliereafter  slain 
by  the  defendant. 

It  may  be  that  ideas  intended  to  be  con- 
veyed to  tbe  Jury  by  a  number  of  tbe  charges 
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nfoaed  to  the  ilefendaiit  wonld  hare  been  of 
u^tance  to  tbe  jury  In  nndentandlng  the 
law  of  the  case  and.  la  reafAlng  a  righteous 
Todlet;  but  th«7  had  eadi  been  stated  to 
the  JntT  snbstantlallr  In  one  or  more  of  the 
58  cbarsee  which  frere  given  by  the  trial 
court  They,  tbMefore,  needed  not  to  be  re- 
peated that  courts  nor  do  they  call  for 
eonsideratlon  at  length  by  thia.  Particular* 
ly  Is  this  true  of  those  numerous  charges 
which  stated  so  simple  a  pn^KMitltm  as  that 
tbe  jury  mart  be  convinced  beyond  a  reason- 
able doubt,  and  defined  a  reasonable  doubt 
hi  so  great  a  variety  of  form  and  language 
as  probably  would  lead  the  jury  to  tbe  opin- 
ion that  a  doubt  of  the  sort  was  of  delicate 
and  dlfllcult  eomprehoislon,  and  Inspire  the 
fear  that  perhaps,  after  all.  a  Jury  of  ordi- 
nary men  might  miss  its  meaning. 

CbKtge  41,  the  second  of  that  number  to 
be  foand  in  the  record,  and  discussed  in  ap- 
pellant's brief,  appears  to  have  been  given 
In  the  court  below.  The  other  charge  41, 
whidk  was  refused  to  the  defendant,  was 
properly  refused.  Charges  of  similar  import 
have  been  condemned  by  this  court  In  Allen 
V.  state,  lU  Ala.  88,  20  South.  400,  and  in 
subsequent  cases. 

Charge  7B  was  open  to  criticism.  It  was 
treated  as  a  proper  ctiarge  in  Brown  v.  State, 
118  Ala.  114,  23  South.  81,  where  tbe  de- 
fendant had  been  convicted  of  burglary.  In 
Johnson  v.  State,  133  Ala.  3S,  31  South.  951. 
the  charge  was  criticised  as  calculated  to 
mislead  the  Jury  to  believe  that  the  evidence 
adduced  by  the  state  alone  sbould  show  the 
defendant  to*  be  gnllty,  whereas  it  was  the 
doty  of  tbe  Jury,  In  determining  the  ques- 
tloa  of  guilty,  to  consider  also  the  testimony 
Introduced  by  the  defendant,  which  In  Itself 
proved  the  homicide.  If  nothing  more.  So 
here  the  evidence  ofTered  by  the  defendant 
not  only  showed  the  act  of  killing  by  the  de- 
fendant, but  the  most  damaging  circumstan- 
ces against  him,  to  wit,  that  after  defendant 
had  gotten  from  under  tbe  deceased,  after 
tbey  had  fallen  to  the  ground  In  a  hand  to 
hand  struggle,  he  held  deceased  down  with 
bis  left  hand  while  he  put  the  pistol  to  the 
breast  of  deceased  and  fired  the  fatal  shot. 
Sanders  v.  State,  134  Ala.  74,  32  South.  654. 
This  cbarge  was  also  faulty  because  it  as- 
serted the  defendant's  right  to  an  acquittal 
OD  a  failure  to  prove  his  guilt  as  charged. 
Tbe  Indictment  chafed  murder.  But  undct' 
It,  and  under  one  aspect  of  the  evidence,  the 
Jury  m^t  have  convicted  the  accused  of 
manslaughter  In  the  first  degree.  The  charge 
was  therefore  misleading,  and  at  outs  with 
namerous  decisions  of  this  court  to  tbe  ef- 
fect that.  In  cases  of  this  character.  Instruc- 
tions predicating  tbe  Insufficiency  of  evi- 
dence to  Justly  a  conviction  of  a  higher  de- 
gree of  homicide,  without  regard  to  Its  suffi- 
tiency  to  Justly  conviction  of  an  included 
lesser  degree,  are  essentially  erroneous.  Sto- 
ball  T.  State,  116  Ala.  454,  28  South.  162; 
Joses  V.  States  70  Ala.  28. 
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Charge  40  was  properly  refused.  Fasid<ni 
suddenly  aroused,  without  more,  cannot  re- 
duce a  homicide  from  murder  to  manslaut^- 
ter.  It  must  be  aroused  by  nothing  less  than 
a  blow  stricken  or  tbreatmod.  The  case  of 
Martin  v.  State,  110  Ala.  1,  25  Soutb.  255. 
cited  by  defendant,  recognizes  the  principle 
stated.  The  (Charges  there  considered  as- 
serted defendant's  freedom  from  gollt  of 
murder  where  the  killing  was  tbe  conse* 
quence  of  passion  suddenly  aroused  by  a 
blow  given.  In  Smith  7.  State,  83  Ala.  26, 
8  South.  551.  also  dted  by  defendant,  Uiere 
was  evidence  going  to  show  that  the  defend- 
ant bad  overheard  the  prosecutor  making  In- 
sulting proposals  to  his  wife,  and,  on  enter- 
ing bis  own  house,  was  assaulted  by  the 
prosecutw  with  a  kolfe.  The  court.  In  deal- 
ing with  that  case,  nUght  safely  assume  the 
adequacy  of  such  provocation.  It  was  not 
within  tbe  uncontrolled  power  of  tbe  Jury  to 
say  what  diould  be  taken  as  sufflclent  provo- 
catl<m.  What  would  be  sufficient  provoca- 
tion of  sudi  passion  as  would  reduce  the 
grade  of  the  bCHnldde  Is  a  question  of  tech- 
nical, 1^1  learning,  which  should  be  defined 
by  the  court,  and  not  left  to  the  Jury.  Jones 
V.  State,  supra.  Charges  20  and  21  woe 
therefore  properly  refused. 

Charges  71,  72,  10,  14,  53,  and  81  seem  to 
have  been  framed  with  the  purpwe  to  assert 
the  doctrhw  that  If  the  defendant  was  free 
from  fault  In  bringing  on  the  difficulty,  and 
acted  on  the  bell^,  "well-founded  and  honest- 
ly entertained"  at  the  time  of  the  fatal  shot, 
that  he  was  In  imminent  dai^er  of  life  or 
limb,  and  must  flro  in  order  to  save  himself, 
he  should  be  acquitted.  Tbey  were  evidently 
not  refused  as  faulty  in  pretermitting  duty 
to  retreat,  for  the  court  charged  the  Jury 
affirmatively  that  defendant,  being  at  the 
time  within  the  curtilage  of  bis  own  home, 
was  not  required  to  retreat.  Th^  were  re- 
fused for  the  fault  with  which  tbey  are  af- 
fected, a  failure  to  state  that  belief  of  Im- 
minent peril,  and  of  an  urgent  necessity  to 
slay  an  assailant,  to  Justify,  though  It  may 
be  based  upon  appearances,  most  be  both 
well-founded  and  honestly  entertained.  Jack- 
son V.  State.  78  Ala.  471;  Storey  v.  State, 
71  Ala.  330;  McCain  v.  State  (at  present 
term)  40  Sontli,  861.  Moreover,  the  sub- 
stance of  these  charges  was  more  than  once 
given  to  tbe  defendant  In  other  charges. 

Cbarge  30,  refused  to  the  accused,  assumed 
as  a  fact  that  be  did  carry  a  pistol  for  de- 
fensive purposes,  and  was  properly  refused 
for  that  reason. 

Charges  5  and  6  were  substantial  dupli- 
cates of  charge  4,  which  was  given. 

We  have  scrutinized  the  record  without 
finding  error,  and  the  Judgment  and  sentence 
of  the  court  will  be  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
McCLELLAN.  JJ.,  concur. 
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IRWIN  T.  LOUISVILLB  &  N.  R.  00. 
(Supreme  Court  of  Alabama.   JuDe  10,  1909^ 

1.  Cabbiehs  (§  284»)— Duties  as  to  Passen- 

OEES  ON  KaILBOADS— PbEVENTION  OF  iN- 
JUBIES  BY  SiBANUBBS— KNOWH  AHD  UN- 
KNOWN Danqebb. 

Where  oeither  tbe  carrier  nor  ita  agents 
know  of  danger  to  a  passenger,  and  could  not 
reasonably  anticipate  or  provide  against  in- 
jury, tbe  carrier  is  not  liable  for  an  injury  suf- 
fered at  the  bands  of  a  stranger,  though  It  is 
bound  to  protect  its  passengers  from  all  dan- 
gers which  are  known,  or  by  the  exercise  of  a 
high  degree  of  care  ought  to  be  known,  whether 
occasioned  by  its  own  servants  or  stiangera. 

[Ed.  Note.— For  other  Gases,  see  Carriers, 
Ce^Dij.  SS  1125-1135,  1173,  1222 ;  Dec  Dig. 

2.  Cabbiebb  (S  305*)— Irjitbt  to  Pasbenoeb 

■  — CONCUBBINO    NEOLiaEKCE    07  StBANGBB 

AHD  Cabbies. 

If  a  passenger's  injury  is  tbe  result  of  tbe 
concurring  negligence  of  a  stranger  and  the  car- 
rier, the  latter  is  liable. 

[Ed.  Note.— For  other  caaei,  see  Oarrien, 
Cent  Dig.  {  1132 ;  Dec.  Dig.  |  fiOC*] 

8.  Cabbiebb  (S  290*)— Dutt  ab  to  Passbngxb 

— ^Vehicles  and  Appliances. 

Carriers  of  passengers  must  provide  ve- 
hicles as  safe  as  skill  and  foresight  can  reason- 
ably make  them,  and  the  various  appliances 
wiUi  which  they  are  equipped  must  be  kept  in 
a  safe  and  suitable  condition ;  and  if  a  passen- 
ger is  injured,  owing  to  any  defect  or  unsafe 
condition  of  the  veliicles,  carriages,  or  cars,  or 
of  the  appliances,  the  carrier  is  liable, 

[Ed.  Note.— For  other  casM,  see  Carriers, 
Cent.  Dig.  |S  1168-1184;  Dec.  Dig.  S  290.*] 

4.  Cabbiebb  (S  290*)— Dut;  as  to  Fassenqbb 

—Vehicles  and  Appliances. 

A  carrier  of  passengers  must  provide  cars 
and  appliances  of  the  most  approved  type  in 
general  use  by  others  eneaged  in  a  sfmilar  oc- 
cupation, and  exercise  a  bigb  degree  of  care  to 
maintain  and  keep  them  in  suitable  repair  and 
efficient  for  their  intended  purpose. 

[Ed.  Note.— For  other  cases,  see  GaTrier^ 
Cent  Dig.  H  1168-1184;  Dec  Dig.  |  290.*] 

6.  Gabbiebs  (§  280*)— Safett  of  Passengebs 
—Duty  to  Absolutely  Wabbant— Liabil- 
ity FOB  Unavoidable  Casualties. 

The  law  does  not  impose  on  carriers  the 
duty  of  absolutely  warranting  the  safety  of  pas- 
sengers, and  for  casualties  against  which  hu- 
man sagacity  cannot  provide^,  nor  the  utmost 
prudence  prevent,  a  carrier  is  not  liable. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  1085-1100;  Dec.  Dig.  {  280.*] 

6b  Cabbiebb  (S  802*)— Imjubt  to  PAaaERQEB 
-Missile  Thbown  Thbouoh  Cab  Window 
—Liability  of  Cabbieb. 

Under  ordinary  circumstances,  a  railroad 
comijany  is  not  required  to  anticipate  that  a 
missile  will  be  thrown  through  a  car  window 
by  a  stranger  and  injure  a  passenger,  and  is 
not  required  to  see  that  the  blind  is  closed  or 
lowered  to  prevent  it,  the  glass  and  blinds  being 
Intended  only  to  admit  and  exclude  light  and  air 
for  the  comfort  and  pleasure  of  pastseagers ; 
and,  in  the  absence  of  any  showing  that  such 
an  assault  or  injury  could  have  been  reason- 
ably anticipated  at  toe  time  and  place  at  which 
it  happened,  the  carrier  cannot  be  held  liable 
for  toe  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  I  302.*] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;  Thomas-  W.  Wert,  Judge. 


Action  bj  Roxle  irwln  against  tlie  Lonla- 
nue  A  NastiTllle  KaUroad  Oompany.  From 
a  Judgment  for  defoidant,  piaintlfl  appeals- 
Affirmed. 

Wert  &  Lynn,  for  appellant.  John  C. 
Eyster,  for  appellee. 

HAYFIELD,  J.  The  appellant,  as  a  pas- 
sengeTt  aned  the  appellee,  as  a  railroad  com- 
mon carrier,  to  recover  damages  for  per- 
sonal Injuries  reoelyed  and  snlfered  by  ber. 
while  a  passenger  on  Its  train,  as  the  re- 
sult of  being  struck  by  a  missile  that  came 
through  the  window  of  the  car,  and  also  by 
flying  glass  knocked  from  the  window  by 
the  missile.  The  missile  was  evidently 
thrown  through  the  window  from  without 
by  some  miscreant,  a  third  party. 

Railroad  companies,  as  a>mmon  carriers 
of  passengers,  are  p^haps  not  bound  to  ihto- 
tect  their  paasengera  from  injuries  by  third 
persons  to  tbe  same  extent  and  degree  as 
from  like  injuries  by  their  own  agents  or 
employ^,  yet  they  must  use  a  high  degree  ' 
of  care  to  prevent  atuSi  Injuries  by  stran- 
gers; but  If  the  carrier  or  its  agents  have 
no  knowledge  of  the  condition  of  danger  to 
which  the  passenger  is  subjected,  and  could 
not  reasonably  have  anticipated  the  Injury, 
or  provided  against  It.  the  carrier  is  not 
and  ought  not  to  be  liable  for  an  Injury  suf- 
fered by  a  passenger  at  the  hands  of  a  stran- 
ger. Bat  the  carrier  Is  nnder  the  duty  to 
protect  Its  iMssengera  fron^  all  dangers 
which  are  known,  or  which  by  the  exercise 
of  a  high  degree  of  care  ought  to  be  known, 
whether  occasioned  by  its  own  servants  or 
by  strangers.  And  If  the  injury  suffered  by 
the  passenger  la  the  result  of  Qie  concurring 
negligence  of  a  stranger  and  its  own,  the 
carrier  Is  liable.  *  Elliott  on  Railroads,  | 
1639;  Hutchinson  on  Carriers  (1906  Ed.)  i 
013. 

Carriers  are  required  to  provide  for  pas- 
sengers vehicles  aa  aafe  as  skill  and  fore- 
sight can  reasonably  make  them,  and  the 
various  appliances  -vrltb  which  these  ve- 
hicles are  equipped  must  be  kept  In  a  safe 
and  suitable  conditio;  and  if  a  passenger 
suffers  an  injury  In  cousequence  of  any  de- 
fect or  unsafe  condition  of  the  vehicles,  car- 
riages, or  cars,  or  of  the  appliances  thereof, 
the  carrier  Is  liable  therefor.  The  carrier  Is 
not,  however,  charged  with  the  duty  of  pro- 
viding or  maintaining  vehicles  or  appliances 
which  will  absolutely  prevent  Injury  to  pas- 
sengers. This  would  probably  be  impossible.; 
If  not,  it  Is  too  higb  a  duty  to  impose  upon 
the  carrier.  But  tbe  carrier  Is  required  to. 
provide  cars  and  appliances  "of  the  most 
approved  type  in  general  use  by  others  en- 
gaged In  a  similar  occupation,**  and,  having 
BO  provided.  It  must  exercise  a  high  degree 
of  care  to  maintain  and  keep  them  In  suit- 
able repair  and  efficient  for  their  Intended 
purpose. 


*For  otber  cases  see  sakne  topic  and  section  NUMBBR  In  Dec.'*  Am.  Digs.  lIKrT  to  dat*,  A  Reporter  Indezas 
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The  lav  Is  very  Btrlet  and  stringent  as  to 
tbe  duties  It  Imposes  upon  common  carriers- 
for  the  safety  of  paasei^^;  but  tbere  is 
no  absolute  warranty  ot  safety  imposed. 
There  are  certain  risks  and  dangers  to  wblcb 
passengers  are  necessary  exposed,  (or 
which  the  carrier  Is  not,  and  ought  not  to 
be.  liable.  These  are  the  caanaltles  against 
whldi  human  sagacity  cannot  provide,  nor 
the  utmost  prudence  prerent.  Every  pas- 
senger must  and  does  assume  the  risks  inci- 
dent to  the  mode  of  travel  he  selects,  when 
tta^  cannot  be  avoided  or  prevmted  by  the 
utmost  care  and  skill  on  the  part  of  the  cut- 
Tia.  It  Is  common  knowledge  that  passen- 
gers on  indlnary  railroad  cars  open  and  shut 
the  blinds  to  the  windows,  and  raise  and 
lower  the  windows,  near  tbelr  seats,  at  their 
pleaam»;  that  they  adjust  them  to  suit  their 
own  convenience;  that  if  they  cannot  do  so 
this  Is  usually  done  by  the  employte  of  the 
earrlCT,  at  tbe  request  and  In  accordance 
with  the  wishes  and  directions  of  tbe  pa»< 
sengeia.  While  employes  of  railroads  do 
open  and  shut  the  doots  to  the  cars,  and 
raise  and  lower  the  blinds  and  windows,  the 
passengers  also  do  the  same,  and  the  em- 
ployte  of  tbe  carrier  perform  these  acts  at 
the  reaowt  of  the  passengers.  While  the 
carrier  or  Its  employes  probably  can  control 
the  passengers,  ta  whether  tbe  doors  or 
windows  or  blinds  shnll  be  opened  or  clos- 
ed, yet  tbe  passengers  usually  open  or  close 
thera  at  their  own  will,  and  If  restrained 
or  prevented  from  so  doing  it  Is  tbe  excep- 
tion and  not  the  rule. 

The  facts  In  this  case  ^ow  without  dis- 
pute that  the  car  In  question  was  provided 
with  glass  windows  and  wooden  blinds  such 
as  were  in  common  use  by  the  best  regulat- 
ed railroad  carriers  for  such  trains:  thnf 
the  blinds  were  up,  but  the  window  was 
down;  that  the  missile  was  burled  through 
the  glass  by  some  unknown  person  or  cause; 
that  It  struck  plaintiff;  and  that  pieces  of  the 
broken  glass  also  struck  her,  Inflicting  per- 
sonal Injuries.  It  Is  insisted  by  the  plaintiff 
that  If  the  blind  bad  been  closed  or  lowered, 
as  It  should  have  been,  it  would  have  arrest- 
ed the  missile  and  tbe  broken  glass,  and 
have  thus  prevented  tbe  Injury.  Neither 
tbe  glass  nor  the  blinds  are  Intended  for  the 
purpose  of  arresting  such  missiles,  but  are 
intended  for  the  purpose  of  admitting  and 
excluding  light  and  air.  They  are  designed 
for  tbe  comfort  and  pleasure  of  the  passen- 
gers, who  usually  open  and  close  them,  or 
have  It  done,  at  their  own  pleasure.  It  is 
not  to  be  expected  or  anticipated  that  mis- 
creants will  throw  missiles  through  tbe  win- 
dows of  cars,  or  sboot  through  tbem,  and 
thus  Injure  or  kill  passengers,  though  such 
'  things  do  sometimes  happen;  but  a  carrier 
Is  not  ordinarily  chargeable  with  the  duty 
of  providing  against  such  dangers  or  cas- 
ualties, and  there  were  no  facte  to  show 


that  such  an  assault  br  Injiu-y  could  have 
been  reasonably  anticipated  at  the  time  and 
place  at  which  this  happened.  Tbe  carrier 
could  no  more  anticipate  such  an  accident 
than  the  passenger,  and  could  not  provide 
against  it,  acept  at  the  expense  of  the  com- 
fort and  pleasure  of  its  passengers,  by  re- 
moving the  glass  windows  or  obstructing 
them  with  heavy  blinds  or  bars. 

If  the  closing  or  lowering  of  the  blind 
would  have  prevented  the  Injury,  then  the 
plaintiff  was  equally  at  fault  in  not  closing 
It  or  requesting  it  to  be  closed.  But  the 
truth  of  the  whole  matter,  which  dearly  ap- 
pears from  all  the  evidence.  Is  that  it  was 
an  accident  or  casualty,  Incident  to  this 
kind  of  travel,  that  was  not  to  be  anticipat- 
ed or  provided  against,  and  for  which  the 
carrier  Is  not  and  ought  not  to  be  liable. 
The  court  properly  gave  the  affirmative 
charge  for  the  defendant;  and  error  in  any 
other  respect,  if  such  tbere  be,  is  necessarily 
without  possible  Injurv  to  the  plaintiff. 

The  judgment  is  affirmed. 

DOWDELL.  G.  J.,  and  SIMPSON  and  Mc- 
CLELLAX,  JJ.,  concur. 


ATLAS  COAL  CO.  v.  O'REAR. 
(Supreme  Court  of  Alabama.    June  17,  1009.) 

1.  Pleadino  (5  430*)— Vabiancb  — Allega- 
tions AND  FaooF. 

Tbere  was  a  fatal  variance  between  aver- 
ments oC  the  complaint  describing  a  contract 
declared  on  aa  between  plaintiff  and  otbera  and 
proof  that  tbe  contract  waa  between  plaintiff 
and  his  brother,  operatiDg  aa  partners,  and  tbe 
others,  which  could  not  b<e  cured  by  proof  that 
plaintiff's  partner  bad  relluQulsbea  any  inter- 
eat  in  the  claim. 

lEd.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  i  430.*] 

2.  Pleading    <S    245*)  — •  Auendment  bt 
Plaintiff  Aftee  Deuubbbe  to  Evidence. 

The  fact  that  defendant  had  demurred  to 
tbe  evidence  would  not,  in  view  of  tbe  iil>erality 
of  the  statutes  relating  to  amendment  of  plead- 
ing, ipso  facto  deprive  plaintiff  of  the  right  to 
amend  his  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  S  245.*] 

3.  DisuiSBAL  AND  NoNsurr  (|  25*)— DlSOON- 
TiNUANCB— Dismissal  as  to  Ohi  Detend- 

ANT. 

Where  it  appeared  that  one  defendant  was 
acting  in  the  premises  only  as  the  agent  of  tbe 
other  defendant,  plaintiff  could  dismiss  as  to 
the  agent  on  the  sroand  that  no  cause  of  action 
exist^  against  him  without  effecting  a  discon- 
tinuance as  to  tbe  other  defendant 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  H  47-69;  Dec  Dig. 
8  25.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  T.  L.  Sowell,  Judge. 

Action  by  G.  D.  O'Hear  against  the  Atlas 
Coal  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  and  remanded. 


«For  eibar  raws  im  sam*  topio  and  iMtloa  NUMBER  in  Dec  A  An.  Digs.  UOT  to  data,  tt  Reportar  Indsxw 


Digitized  by 


Google 


6i 


BO  SOUTHBBN  BEFOHTER. 


(Ala. 


Bankhead  &  Bankhead,  for  appellant. 
Lelth  ft  Gunn  and  Sberrer  &  Cooner,  for  ap- 
pellee. 

McGLELLAN.  J.  The  ccnnplalnt  Is  com- 
prised of  counts  seeking  recovery  for  the 
breach  of  a  contract  to  delirer  at  an  agreed 
price  a  certain  number  of  cross-ties  and  also 
common  counts  for  work  and  labor  done  and 
for  money  due  on  an  account.  The  Atlas 
Coal  Company  and  Charles  A.  Buck  were 
the  original  parties  defendant,  and  the  spe- 
cial counts  alleged  that  tiie  contract  was  en- 
tered Into  between  plaintiff,  O'Bear,  and  these 
defendants. 

Aside  from  other  questions,  a  reTersal  of 
the  Judgment  must  result  because  of  the 
variance  created  by  allegation  that  the  con- 
tract was  with  the  plalntlfl,  whereas  tiie 
proof  tended  to  show  only  a  contract  with 
plaintiff  and  his  brother,  (grating  as  part- 
ners. The  plaintiff  sought  to  avoid  the  ef- 
fect of  this  variance  by  proof  tending  to 
show  that  his  copartner  had  relinquished  bis 
interest  In  the  claim  arising  from  the  alleged 
bi'each  of  the  contract,  or  In  the  contract 
Itself.  It  Is  manifest  that  this,  it  true,  did 
not  affect  to  alter  the  averments  of  the  com- 
plaint descriptive  of  the  contract  declared 
on,  nor  to  qnall^  the  asserted,  by  the  plain- 
tiff In  the  proof,  t&ct  that  the  contract  was 
with  him  and  another  as  partners.  The 
amendment  striking  out  the  name  of  Buck 
as  a  party  defendant  still  left  the  complaint 
with  the  averments  descriptive  of  the  con- 
tract. The  affirmative  chaises  as  to  counts 
4  and  5,  requested  by  defendant  Atlas  Ooal 
Company,  were  erroneously  refused  to  it  on 
the  score  of  a  variance. 

Upon  the  conclusion  of  the  plaintiff's  evi- 
dence the  defendants  formally  demurred  to 
the  evidence.  Thereupon  the  plaintiff  asked 
leave  to  amend  the  complaint  by  striking 
therefrom  the  name  of  Bu<^  as  a  party  de- 
fendant, and,  over  objection,  the  amendment 
was  allon-ed.  The  Atlas  Coal  Company  then 
moved  the  court  to  enter  a  discontinuance  of 
the  action  as  to  It   The  motion  was  over- 


ruled. The  demurrer  to  the  evidence  does 
not  appear  to  hare  been  ruled  on. 

It  Is  urged  for  appellant  that  the  court  was 
powerless  to  allow  the  amendment  stated 
after  the  demurrer  to  the  evidence  was  In- 
terposed. Since  our  statutes  of  amendment 
are  so  liberal,  and  have  been  always  so  con- 
strued and  applied  in  that  spirit,  we  do  not 
think  It  can  be  safely  or  soundly  held  that 
demurrer  to  the  evidence  Ipso  facto  derives 
defendant  In  such  demurrer  of  the  right  of 
amendment  provided  by  the  statutes.  While 
the  statute  treating  demurrer  to  the  evidence 
commands  the  court  to  require  the  adverse 
party  to  Join  In  the  demurrer,  yet  that  duty 
on  the  court  may  be  well  performed,  and  the 
right  of  amendment  still  preserved  to  the 
adversary  In  the  demurrer.  The  broad  pur- 
pose of  our  liberality  In  amendments,  within 
the  statutes,  Is  to  determine  the  rights  of  the 
parties  litigant  in  the  pending  action.  Some 
strong  reason  ought  to  appear  before  the 
wholesome  purpose  if  thwarted. 

We  are  of  the  opinloh  that  a  discontinu- 
ance n'as  not  effected  by  tbe  dismissal  as  to 
Buck.  Buck,  It  appears  from  tendencies  of 
the  evidence,,  was  only  acting  In  the  premises 
as  the  agent  of  the  defendant;  and  hence 
It  was  permissible  for  the  plaintiff  to  dismiss 
as  to  htm  without  operating  a  discontinu- 
ance, on  the  theory  that  "no  Just  cause  of  ac- 
tion" existed  against  Buck.  Torroy  v.  Forbes, 
94  Ala.  140,  10  South.  320. 

Since  a  reformation  of  the  complaint  must 
be  bad  before  another  trial  below,  there  is 
no  occasion  to  consider  tbe  sufflciency  of  tbe 
special  counts  as  against  tbe  demurrers  In- 
terposed thereto.  It  will  suffice  to  say  that 
Tenn.  ft  Coosa  R.  R.  v.  Danforth,  112  Ala. 
80,  20  South.  502,  appears  to  announce  gen- 
eral principles  of  law  applicable  to  the  rights 
and  liabilities  of  tbe  parties  on  the  graerat 
status  evinced  by  this  record. 

The  Judgment  is  reversed,  and  the  cause  Is 
remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  3^  and  ANDERSON  and 
SATBE,  JJ..  concur. 
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BANE  07  OLDSTER  t.  HINDMAN. 
(No.  13,511.) 
(Supreme  Court  of  Muaissippi.   Jane  7,  1009.) 

Banks  and  Banking  (S  109*)— Repbesbnta- 
TioN  OF  Bank  bt  Officebs— Fowebs  of 
Cabhzbb. 

It  is  Dot  within  the  nsual  course  of  the 

businesfl  of  a  bank,  or  the  scope  of  the  cashier's 
auihority.  for  the  cashier  to  give  mortgages  on 
the  bank's  property  and  transfer  its  assets:  and 
snch  imauthorisea  acts  mar  be  set  aside  in 
equity  at  the  instance  of  the  receiver  of  the 
bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Bankins.  Cent  Dig.  1  260;  Dec.  Dig.  S  109.«] 

Appeal  from  Cbanceiy  Court,  Hinds  Coun- 
t)';  O.  O.  Lijrell.  Chancellor. 

Action  by  E.  E.  Blndman,  receiver  of  the 
Central  Bank  of  Mississippi,  against  the 
Bank  of  Gloster.  Judgmrait  for  complain- 
ant, and  defendant  appeals,  and  complainant 
flies  cross-appeal.  Affirmed. 

In  June,  1907,  the  Central  Bank  of  Mis- 
sifslppl  was  organized  for  the  purpose  of 
conducting  a  general  banking  business  in 
the  city  of  Jackson,  and  N.  T.  Anders  %Tas 
elected  president  and  W.  J.  Rice  was  elected 
cashier.  On  the  24th  day  of  May,  1907,  W. 
J.  Rice  and  N.  T.  Anders  purchased  from 
one  Parish  certain  real  estate  in  the  city  of 
Jackson  for  ttie  sum  of  $31,000.  Of  the  pur- 
chase money,  $12,(KX)  was  paid  In  cash  and 
receipt  acknowledged  in  the  deed,  and  the 
balance  of  the  purchase  price,  $19,000,  was 
eecnred  by  deed  of  trust  executed  by  Rice 
and  Anders.  On  November  15,  1907,  Rice 
and  Anders,  for  a  consideration  of  $12,000, 
receipt  of  which  was  acknowledged  in  the 
deed,  conveyed  this  property  to  the  Central 
Bank  of  Mississippi;  It  being  expressly  un- 
dentood  that  the  Central  Bank  was  to  pay 
the  balance  of  the  purchase  money  due  Far- 
lah.  It  seems  that  payment  was  made  as 
follows:  $10,(XX)  was  paid  in  cash,  and  the 
Central  Bank  was  to  assume  an  indebtedness 
of  $2,000  due  by  Rioe  and  Anders  to  the 
Pensacola  Bank  &  Trust  Company.  Thin 
arrangement  was  made  without  the  knowl- 
edge or  consent  of  the  Pensacola  Bank,  and 
Rice  placed  this  $2,000  to  the  credit  of  the 
Pensacola  Bank  on  the  books  of  the  Central 
Bank,  and  afterwards  the  Central  Bank 
paid  $500  of  this  amount.  Thereafter,  on 
the  24th  day  of  December,  1907,  the  Central 
Bank,  by  W.  J.  Rice,  cashier,  gave  to  the 
Pensacola  Bank  &  Trust  Company  a  deed 
■of  trust  covering  the  Farish  property,  which 
instrument  recited  the  assumption  by  the 
Central  Bank  to  pay  the  balance  of  $2,000 
^ue  the  Pensacola  Bank.  The  Central  Brrnk 
bad  never,  it  seems,  collected  stock  subscrip- 
tions exceeding  about  $7,500,  though  it  had 
Isfued  stock  amounting  to  $104,000,  and  ad- 
vertised its  authorized  capital  stock  at  $500,- 
OOO.  and  had  never  enjoyed  the  confidence 
•of  the  btislness  public.   It  opened  accounts 


with  numerous  banks  in  other  cities,  among 
which  number  was  the  Bank  of  Gloster, 
Miss.,  and  in  its  business  dealings  became 
Indebted  to  the  Bank  of  Gloster  to  an  amount 
of  about  $11,000  during  the  fall  of  the  year 
1907.  .On  January  10,  1908.  the  Bank  of 
Gloster  drew  on  the  Central  Bank  for  $5,000, 
and,  when  Its  draft  was  presented  for  col- 
lection to  the  Craitral  Bank,  payment  was 
refused,  though  Blce  offered  to  give  ex- 
change, stating  that  he  did  not  have  the 
money  on  hand.  The  holder  of  the  draft  of 
the  Bank  of  Gloster  then  got  In  communica- 
tion with  the  drawer,  and  after  consultation 
with  an  attorn^  they  placed  this  draft  with 
the  State  Bank  &  Trust  Company  of  Jack- 
son, Miss.,  for  collection.  The  Btate  Bank 
&  Trust  Company  then  presented  the  draft, 
when  payment  was  again  refused;  Bloe  de- 
nying that  be  owed  the  Bank  of  Gloster. 
Upon  being  pressed,  however,  he  admitted 
the  IndebtednesB  of  about  $ll,00a  It  was 
thereupon  agreed  that  Rice  should  give  the 
note  of  the  Central  Bank  for  this  amount  to 
the  State  Bank  ft  Trust  Company,  and  se- 
cure same  by  deed  of  trust  covering  the 
property  hereinbefore  mentioned,  or  rathw 
the  equity  In  said  property  after  the  Farish 
debt  was  paid.  This  deed  of  trust  was  ex- 
ecuted at  night,  without  authority  or  knowl- 
edge of  any  of  the  directors  or  officers  of 
the  bank,  except  Rice.  The  State  Bank  then 
Indorsed  the  note  of  the  Central  Bank  to 
the  Bank  of  Gloster,  and  the  record  shows 
that  the  -State  Bank  &  Trust  Company  act- 
ed merely  as  a  collector  for  the  Bank  of 
Gloster.  The  giving  of  this  deed  of  trust 
seems  to  have  been  kept  concealed  from  the 
directors.  Tn  addition  to  this  security,  Rice 
gave  the  State  Bank  &  Trust  Company  ex- 
change on  various  banks,  and  the  next  morn- 
ing it  was  learned  that  he  had  stopped  the 
payment  of  the  exchange.  Thereafter  the 
Bank  of  Gloster  Insisted  on  additional  se- 
curity, and  Rice  turned  over  to  the  State 
Bank  &  Trust  Company,  for  the  Bank  of 
Gloster,  $500  In  cash  and  certain  notes,  tlie 
proceeds  of  which  were  to  be  applied  to  the 
reduction  of  the  debt  to  the  Bank  of  Gloster. 
Rice  stated  at  the  time  that  the  affairs  of 
the  Central  Bank  were  in  process  of  liquida- 
tion. Thereafter  the  Central  Bank  trans- 
ferred certain  other  collateral  and  property 
to  other  creditors,  and  some  of  the  directors, 
having  gained  knowledge  of  these  transac- 
tions, caused  investigation  to  t>e  made,  and 
as  a  result  a  bill  for  receivership  was  filed, 
and  E.  E.  Hindman  was  appointed  receiver 
and  Instructed  to  bring  all  necessary  suits 
for  the  protection  of  the  creditors  of  the 
Central  Bank. 

The  receiver  thereupon  filed  a  suit  against 
the  Bank  of  Gloster  for  the  purpose  of  can- 
celing the  deed  of  trust  in  favor  of  the  State 
Bank  ft  Trust  Company  covering  the  Farish 
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property,  alleging  that  this  deed  of  tmst 

was  executed  without  the  knowledge  or  con- 
sent of  the  board  of  directors,  and  that  Bice, 
as  cashier,  had  no  aathorlty  to  do  sa  The 
receiver  likewise  filed  a  bill  against  the  Pen- 
sacola  Bank  &  Trust  Company  to  set  aside 
the  deed  of  trust  given  to  that  Institution 
and  seeking  to  cancel  said  Instrument  for 
similar  reasons.  Green,  the  trustee  in  the 
deed  of  trust  to  the  State  Bank  ft  Trust 
Company,  afterwnrds  foreclosed  the  deed  of 
trust  and  sold  the  property;  the  Bank  of 
Gloster  becoming  the  purchaser.  The  bill  of 
the  receiver  prayed  that  the  deed  from 
Green,  trustee,  to  the  Bank  of  Gloster,  be 
canceled.  The  Pensaeola  Bank  &  Trust 
Company  filed  a  cross-bill,  in  which  It  prays 
to  be  subrogated  to  the  rlgtats  of  Anders  and 
Rice  to  the  extent  of  $1,500,  this  being  the 
balance  due  said  Pensaeola  Bank  A  Trust 
Company  by  said  Anders  and  Bice,  and  for 
which  said  Pensaeola  Bauk  &  Trust  Com- 
pany claimed  a  lien  uiwn  the  FarlsU  prop- 
erty. The  cause  was  tried  upon  bill  and  an- 
swer, cross-bill,  and  answers  thereto,  and 
after  hearing  all  the  evidence  and  examin- 
ing exhibits  the  chancellor  entered  a  decree 
In  which  he  held  that  the  transfers  to  the 
State  Bank  &  Trust  Company  were  not 
made  in  the  usual  course  of  business,  bat 
were  made  without  authority,  and  were 
therefore  void,  and  ordered  the  deeds  of 
trust  80  executed  to  be  canceled,  and  order- 
ed, further,  that  the  State  Bank  &  Trust 
Company  and  the  Bank  of  Gloster- return  to 
the  receiver  all  collateral  and  money  re- 
ceived by  them  from  Rice,  and  that  the 
trustee's  deed  le  cnnceled.  The  chancellor 
further  found  that  the  recital  of  the  deed 
from  Anders  and  Rice  to  the  Central  Bauk, 
acknowledging  receipt  of  payment  of  $12,000, 
was  erroneous,  and  that  as  a  matter  of  fact 
only  $10,000  was  paid  in  cash,  and  that  the 
Central  Bank  assumed  to  pay  the  Pensaeola 
Bank  &  Trust  Company  the  other  $2,000,  of 
which  amount  $500  was  afterwards  paid, 
and  that  there  was  still  due  the  Pensaeola 
Bank  the  sum  of  $1,500,  and  entered  a  de- 
cree establishing  a  Hen  on  the  Parish  prop- 
erty for  that  amount  From  this  decree 
the  Bank  of  Gloster  appeals,  and  the  receiv- 
er files  a  cross-appeal  on  that  part  of  the 
decree  allowing  the  Pensaeola  Bank  &  Trust 
Company  subrogation. 

Oreeoi  &  Green  and  Coleman  ft  McCIurg, 
for  appellant  Watklna  ft  Watklns,  for  ap- 
pellee. Alexander  ft  Alexander,  for  cross-ap- 
pellee Pensaeola  Bank  ft  Trust  Company. 

MATES.  3.  The  facts  of  this  case  settle 
tt,  and  on  the  facts  the  chancellor  could 
have  rendered  no  decree  other  than  the  one 
that  was  rendered.  If  during  the  life  of  the 
Central  Bank  it  ever  had  a  solvent  moment. 
It  Is  fairly  inferable  from  the  testimony  that 


it  was  before  W.  J.  Rice  was  empowered  by 
the  board  of  directors  to  take  charge  of 
Its  assets  as  cashier.  It  is  indisputably 
shown  that  all  payments  made  to  the  Bank 
of  Gloster  and  the  transfer  of  collaterals 
and  the  mortgages  of  property  belonging  to 
the  Central  Bank  was  the  enterprise  of  Itlce 
on  his  own  account,  and  was  unknown  to 
the  directors  and  not  acquiesced  In  by  them 
in  any  way,  or  ratified  either  actually  or 
constructively.  There  are  limitations  on  the 
power  of  the  cashier  of  a  bank  to  deal  with 
the  assets  of  the  bank,  and  we  think  that 
Rice  went  clear  beyond  any  power  that  the 
courts  have  yet  held  a  cashier  to  possess. 
Giving  mortgages  on  the  bank's  property, 
and  transferring  its  assets,  and  destroying 
the  bank  Itself,  were  not  acts  done  by  Rice 
within  the  usual  scope  of  his  authority  or 
in  the  usual  course  of  business;  and  this 
applies  not  only  to  the  execution  of  the  mort- 
gages without  the  consent  of  the  directors, 
but  also  applies  to  the  $500  paid  to  the  Bank 
of  Gloster  at  the  time,  and  to  such  collaterals 
as  were  turned  over  to  the  State  Bank  ft 
Trust  Company  for  the  benefit  of  the  Bank 
of  Gloster. 

The  decree  of  the  chancellor  Is  In  all  re- 
spects correct,  and  Is  affirmed  on  both  di- 
rect and  cross  appeal. 


McLEOD  et  al.  t.  WOMACK  et  aL 
(No.  13,45a) 
(Supreme  Court  o£  ^lississippi.   May  17,  1909.) 

JUOGMENT  (S  251*)--PLEADIN0  10  SLSTAIH, 

A  judgment  for  an  item  in  an  account 
which  is  not  presented  by  the  pleadings  cannot 
be  sustained. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  I  437;  Dec.  Dig.  S  251.*] 

Appeal  from  Chancery  Court,  Simpson 
County ;  J.  L.  McCasklU,  Chancellor. 

"To.  be  officially  reported." 

Action  for  Injunction  by  L.  E.  Magee 
against  J.  W.  Womack  and  others.  From  the 
decree  roidered,  defendants  McLeod  appeal, 
and  plaintiff  and  defendant  Womack  each  en- 
ter a  cross4ppeaL  Affirmed  in  part,  and  re- 
versed In  part 

L.  G.  Magee,  being  indebted  to  8.  P.  Mc- 
Leod, the  wife  of  G.  W.  McLeod,  in  the  sum 
of  $1,193.87,  executed  a  promissory  note  for 
said  amount  payable  to  8.  P.  McLeod  one 
year  after  date,  which  note  was  secured 
deed  of  tmst  on  certain  land  owned  by 
Magee.  After  the  execution  of  this  deed  of 
trust,  Magee  sold  80  acres  of  the  land  cor- 
erea  ny  said  deed  of  trust  to  Mrs.  Jnlla 
Womack,  the  mothra:  of  J.  W.  Womack.  and 
J.  W.  Womack  purchased  40  acres  of  this 
land  from  his  mother ;  both  of  the  Womacks 
being  in  ignorance  of  the  fact  that  It  was 
incumbered  by  the  McLeod  deed  of  trust. 
After  learning  of  the  McLeod  deed  of  trust. 
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Womack  demanded  that  Mitgee  pay  McLeod 
the  aiuount  secured  by  the  deed  of  trust. 
Magee  refused  to  do  so,  and  Womack  was 
compelled  to  purchase  the  deed  of  tmst  from 
Mrs.  McLeod  to  prevent  foreclosure,  paying 
therefor  the  snm  of  $727.29;  this  being  the 
amount  claimed  etlll  to  t>e  due.  The  Mc- 
Leods  Indorsed  the  notes  tft  Womacfe  without 
recourse  Womack  again  demanded  of  Magee 
the  payment  of  the  indebtedness,  and  Magee 
again  refused  to  pay  anything  whatever. 
Womack  thereupon  advertised  under  said 
deed  of  trust  all  the  lands  embraced  in  the 
same,  except  the  land  conreyed  to  Julia  Wom- 
adc  by  Magee  and  by  Julia  Womack  to  J.  W. 
Womack.  Magee  thereupon  sued  out  a  writ 
of  [njnnctlon  to  enjoin  the  sale,  alleging  in 
his  bill  tbat  be  was  ^titled  to  certain  cred- 
its on  the  McLeod  notes,  which  would  reduce 
the  amount  due  thereunder,  which  amoant  he 
was  ready  to  pay.  Womadc  answered  the 
bill,  and  made  his  answer  a  ixoss-blll  against 
the  McLeods,  alleging  that  the  Magee  note 
had  indorsed  on  it  the  following  credits,  to 
wit:  $1S2.10.  1200,  and  $800.  and  alleging, 
farther,  that  according  to  the  credits  which 
appeared  on  the  back  of  said  notes  there  was 
only  a  biUance  dne  the  MCLeods  of  f640.9B 
at  tbe  time  of  bis  purchase  of  said  notes,  In- 
stead of  $727.68,  and  he  prayed  a  decree  for 
the  difference:  The  McLeods  answered  the 
bill  of  Magee,  and  made  their  answer  a  cross- 
bill, all^;lng  that  Womatik  should  have  paid 
$70SJiS,  being  the  amonnt  due  at  the  time 
these  notes  mm  sold  him.  The  bill  prayed 
that  Womack  be  enjoined  from  collecting  the 
diflfermce  claimed  and  for  a  decree  for  the 
amonnt  alleged  to  he  due  tbe  McLeods  by 
Mmgiee. 

The  case,  therefor^  resolved  Itndf  Into  a 
three-cornered  fl^t ;  the  real  question  at  Is- 
sue being  the  amonnt  (tf  cralits  which  should 
luiye  been  allowed  on  the  notes  given  1^ 
Magee  In  tevor  of  the  McLeods.  Womack 
claimed  that  credit  should  have  been  given 
according  to  the  Indorsements  on  the  notes. 
Magee  <^lmed  the  following  credits  on  the 
notes:  A  bill  of  shoes  turned  over  to  the 
McLeods  by  agreement,  $227;  stock  In  the 
Mendenhall  Mercantile  Company,  $300 ;  cash 
to  McLeod.  $350;  cash  to  WomadE,  $158.  As 
to  the  first  Item  of  credit,  McLeod  claims 
that  Magee  owed  him  $144^90,  which  would 
reduce  the  $227  to  $82.10.  which  amount 
should  have  been  credited  on  tbe  notes,  and 
that  $182.10  was  error.  As  to  tbe  second 
Item.  Magee  claims  that  he  delivered  to  Mc- 
Leod stock  In  the  Mendenhall  Mercantile 
Company  of  tbe  value  cf  $300.  white  McLeod 
claims  that  there  was  to  be  deducted  there- 
from, on  account  of  a  store  account  which 
Magee  owed  the  Mendenhall  Mercantile  Com- 
pany, the  sum  of  $107.63,  leaving  a  balance 
of  $192.07.  The  credit  of  cash,  $350,  was  ad- 
mitted by  all  parties.  McLeod  claimed  that 
the  $158  credit  dalmed  by  Magee  was  money 
paid  to  him  1^  Womadc  In  order  to  secure  a 


release  as  to  the  80  acres  purchased  by  the 
Womacks  from  Magee,  and  covered  by  the 
deed  of  trust  of  the  McLeods,  and  was  not  to 
be  credited  on  Magee's  indebtedness,  but  was 
to  be  returned  to  Womack  if  Magee  should 
fall  to  pay  off  the  deed  of  trust  and  the  land 
should  be  sold  in  satisfaction  thereto.  Magee 
failed  to  pay  tbe  indebtedness,  and  McLeod 
returned  the  $158  to  Womack. 

The  chancellor  disallowed  this  latter  claim 
of  credit,  and  entered  a  decree  allowing  three 
credits  on  the  notes  secured  by  the  deed  of 
trust,  to  wit,  $227,  $300,  and  $350,  and  en- 
tering a  decree  In  favor  of  J.  W.  Womack 
against  Magee  for  $560.72.  The  chancellor 
further  found  in  his  decree  that  the  sum  of 
$466.81  was  the  correct  amount  due  the  Mc- 
Leods at  the  time  the  note  was  sold  by  them 
to  Womack,  and  entered  a  decree  for  $232.88, 
being  the  difference.  The  chancellor  further 
decreed  that  the  McLeods  recover  of  Magee 
the  sum  of  $107,  being  the  amount  which 
Magee  was  due  the  Mendenhall  Mercantile 
Company.  Tbe  decree  taxed  the  costs  one- 
half  against  Magee  and  one-half  against  tbe 
McLeods.  From  this  decree  tbe  McLeods  ap- 
peal, and  Magee  and  Womack  each  enter  a 
cross-appeal. 

Hilton  &  Hilton  and  Chalmers  Alexander, 
for  appellants,  ft.  P.  Willing,  for  appellees. 
May  &  Sanders,  for  cnws-appdlant  Magee. 

WHITFIELD,  C,  J.  We  have  examined 
this  case  carefully,  and  simply  note  the  re- 
sults arrived  at  On  the  direct  appeal  of 
the  McLeods.  the  decree  is  affirmed,  except  as 
stated  hereinafter.  On  the  cross-appeal  of 
Womack  the  decree  is  affirmed.  Indeed,  his 
counsel  ask  here  for  an  affirmance  against 
their  own  cross-appeal,  recognizing  that  there 
is  no  merit  In  the.  cross-appeal.  On  the  cross- 
appeal  of  Magee  the  decree  is  reversed  as  to 
tbe  award  of  $107  against  Magee  in  favor  of 
the  McLeods.  This  matter  is  not  presented 
as  an  Issue  by  the  pleadings  in  this  case  at 
all,  nor  Is  there  any  satisfactory  proof  that 
the  McLeods  have  actually  paid  the  amount 
to  the  Mendenhall  Company.  There  is  a  mis- 
take in  the  final  decree  of  $2  in  the  amount 
awarded  by  the  chancellor  to  Womack 
against  the  McLeods.  The  amount  should  be 
$260.88,  instead  of  $262.8a 

The  only  serious  contention  of  the  appel- 
lants, the  McLeods,  is  that  the  note  was 
transferred  by  them  to  Womack  without  re- 
course; but  the  record  distinctly  shows,  on 
page  132,  tbat  it  was  agreed  by  counsel  for 
both  complainant  and  defendant  that,  if  there 
was  a  leas  sum  due  than  was  paid  by  Wom- 
ack, the  difference  should  be  returned  to 
Womack.  Indeed,  the  whole  record  shows 
that  the  McLeods  Insisted  upon  Just  the  true 
amount  of  the  note  at  the  time  of  transfer 
being  regarded. 

The  decree  is  therefore  affirmed  on  the 
cross-appeal  of  Womack,  and  the  decree  on 
the  direct  appeal  of  the  McLeoda,  with  the 
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modification  Just  stated,  of  the  $2,  la  alao  af- 
firmed In  aU  respects,  and  the  decree  on  the 
cross-appeal  of  Magee  is  afiBrmed  in  all  re- 
spects, save  as  to  the  item  above  mentioned 
of  $107.  As  to  that  item  this  decree  is  re- 
versed, and  a  Judgment  will  be  entered  here 
In  favor  of  Magee,  relieving  him  of  that  It^, 
and  awarding  him  the  costs  of  his  cross-ap- 
peal as  against  the  McLeoda  A  carefnl  scru- 
tiny of  the  conduct  of  Magee,  as  disclosed  by 
the  record,  causes  ua  to  think  the  action  of 
the  chancellor  correct  In  awarding  the  dam- 
ages and  one-half  of  the  costs  against  Magee. 


BERESFORD  et  al.  v.  UABBLE  et  al. 

(No.  13,886.) 

(Supreme  Court  of  Mississippi.  June  28,  1909. 
Suggestion  of  Error  Overruled  July  5, 1009.) 

LiMiTATiOH  OF  Actions  (j  44*)— Limitations 
Applicahle  to  Pabticulab  Actions— Ue- 
covEUY  of  Reai.  Pbopebtt. 

Code  1906,  i  3090,  provides  tiiat  a  per- 
son may  not  sue  to  recover  land  unless  within 
10  years  next  after  the  rigbt  of  action  shall 
have  accrued  to  some  person  through  whom 
he  claimed;  but  if,  when  the  right  of  action 
accrues,  the  person  having  the  right  is  iusane, 
then  such  person,  or  one  claiming  through  him, 
may  bring  the  action  at  any  time  within  10 
years  next  after  the  time  when  the  person  to 
whom  the  right  shall  have  first  accrued  shall 
have  ceased  to  be  under  such  disability,  and  if 
such  person  dies  uoder  disability  the  10  years 
within  which  the  land  must  be  recovered  be- 
gins at  the  date  of  such  person's  death.  Sec- 
tion 3108  provides  that,  where  any  cause  of  ac- 
tloD  accrues  in  this  state,  if  the  person  against 
whom  it  has  accrued  be  a  nonresident  and 
absent  from  the  state,  the  time  of  his  absence 
shaii  not  be  taken  as  any  part  of  the  time  limit- 
ed for  the  commencement  of  the  action.  Sec- 
tion 1801  provides  that  ejectment  may  be  main- 
tained in  ail  cases  where  the  plalnUff  is  legally 
entitled  to  possession  of  the  land  sued  for. 
Complainants  alleged  that  their  mother,  in  1878, 
while  of  unsound  mind,  conveyed  to  nonresident 
purchasers  the  land  in  dispute,  and  that  in  19D() 
the  land  was  conveyed  to  defendant,  and  that 
their  mother  died  In  an  insane  hospital  in  1891. 
Held  that,  as  ejectment  might  have  been  brought 
by  complainants  when  the  lands  were  held  by 
nonresident  owners,  the  statute  of  limitations 
began  to  run  in  favor  of  the  persona  In  pos- 
session in  1891,  and  It  was  not  postponed  until 
the  year  1900. 

[Ed.  Note.~-For  other  cases,  see  Limitation 
of  Actions,  Oec  Dig.  I  44.*] 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty; G.  O.  Lyell,  Chancellor. 

"To  be  offlclally  reported." 

Action  by  W.  F.  Bereaford  and  othen 
against  J.  C.  Marble  end  others.  A  demur- 
rer was  sustained,  and  bill  dismissed,  and 
complainants  appeal.  Affirmed. 

The  appellants,  who  were  complainants  In 
the  court  below,  filed  a  bill  In  chancery  In 
the  year  1908,  alleging  that  their  mother  was 
the  owner  of  the  lands  In  controversy  In  the 
year  1878,  at  which  time  she  conveyed  said 
lands  to  certain  nonr^ldents  of  the  state  of 
Mississippi,  and  that  at  the  time  she  execut- 


ed such  conveyance  she  was  of  unsound 
mind,  afterwards  dying  In  an  insane  hospital 
In  the  year  1801,  and  that  the  defendant  J. 
C.  Marble  bought  the  land  in  1900  from  said 
nonresident  purchasers.  The  defendants  de- 
murred on  the  ground  that  complainants' 
remedy  was  barred  by  the  10-year  statute 
of  limitations,  as  provided  by  section  3090 
of  the  Code  of  1906,  since  they  had  not 
brought  suit  within  10  years  from  the  date 
of  the  death  of  their  mother,  Mrs.  Bwesford. 
This  demurrer  was  sustained  by  the  conr^ 
and  the  bill  dismissed. 

On  appeal  the  appellants  contend  that,  in- 
asmuch as  the  purchasers  through  whom 
the  title  passed  were  all  nonresidents,  except 
Marble,  who  had  bought  In  the  year  1900, 
they  are  allowed  10  years  from  the  date  of 
the  purchase  by  Marble  in  which  to  bring 
suit,  by  virtue  of  the  provisions  of  section 
3108  of  the  Code  of  lOOG,  which  is  as  follows: 
"3108.  If  any  cause  of  action  have  accrued 
in  this  state,  the  person  against  whom  it 
has  accrued  be  absent  from  and  reside  out 
of  the  state,  the  time  of  his  absence  shall 
not  be  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  the  action,  after 
his  return." 

Appellee  contends  that  the  remedy  by 
ejectment  against  the  tenant  In  possession 
could  have  been  pursued  In  this  case  under 
the  provisions  of  section  1801  of  the  Code 
of  1900,  which  provides  that:  "The  action  of 
ejectment  may  be  maintained  in  all  cases 
where  the  plaintiff  is  l^;ally  entitled  to  the 
possession  of  the  land  sued  for  and  de- 
manded." 

Wella  &  Wells,  f<»  appellants.  Powell  ft 
Powtil,  for  appdlees. 

WHITFIELD,  C.  J.  Wa  think  It  Is  clear 
in  this  case  that  the  complainants  in  this  bill 
might  have  brought  ejectment  for  the  land 
against  the  tenants  in  possession,  and  that, 
that  remedy  being  open,  the  statute  of  lim- 
itations did  run  against  their  claim,  and 
that  they  are  barred.  This  was  distinctly 
held  in  Lindenmayer  t.  Gunst.  TO  Miss.  (K)3, 
13  South.  252,  35  Am.  St  Rep.  685.  and 
this  particular  holding  was  approved  in 
Robinson  v.  Moore.  76  Miss.  100,  23  South. 
631.  The  cases  cited  In  the  very  able  brief 
of  the  learned  counsel  for  appellant  were 
cases  relating  to  personal  actions,  and  this 
statute  could  not  be  Invoked  in  those  cases, 
because  there  never  had  been,  as  to  the  per- 
sonal action,  inability  on  the  part  of  the 
plaintiff  to  sue  the  defendant  In  such  per- 
Bonal  suit.  That  is  not  true  of  an  action  in 
rem,  like  the  action  of  ejectment  The  court 
below  took  this  view  of  the  matter,  sustained 
the  demurrer  to  the  plea  of  the  statute  of 
limitations,  and,  the  complainants  declining 
to  amend,  the  bill  was  dismissed. 

The. decree  is  affirmed. 


•For  othsr  cases  ■••  sanis  toplo  sad  seetioa  NUMBER  la  Deo.  *  Am.  Diss.  U07  to  teta,  ft  Reporter  Indsui 
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BEBRT  et  al.        CUSIBBRLAND  TELE- 
PHONE &  TELEGRAPH  GO.  et  al. 
(No.  13,974.)  ■ 
(BapicnM  Court  of  Miaaissippl.   Jane  28,  1909. 
SuKfestim  of  Error  Overmled  Jul;  5,  1909.) 

1.  MABTBB  and  SBRVAIfT  (|  258*)— IKJUBIES 

TO  I^NEMAN— Actio n—FiXADi no. 

The  declaration  in  an  action  afaloit  a 
telephone  companr  for  the  death  of  a  lineman 
resulting  from  his  contact  with  live  wires,  al- 
lesiDc  that  defendant  had  constructed  its  line 
irftboaC  dae  regard  to  its  proximity  to  the  high 
▼oltan  wires  of  a  traction  compaay  and  bad 
failed  to  properly  loBolate  Its  wires,  states  a 
cause  of  action. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant.  Dec  Dig.  |  258.*] 

2.  Masteb  and  Sebvaht  ({  286*)— Injuries 

TO  LlNElCAn-NBOUOEMCE— QUESTION  VOB 
JCBT. 

Evidence,  In  an  action  for  tbe  death  of 
a  lineman  resulting  from  contact  with  wires 
charged  with  electricity,  held  to  raise  for  the 
Jary  the  question  of  negligence  by  defendant. 

[Ed.  Note.— For  other  cases,  see  fiaster  and 
Berrant,  Cent.  Dig.  (S  1001,  lOOtS,  1010-1050; 
I>ec  Dig.  S  286.*] 

Appeal  from  Circuit  Court,  Forrest  Coun- 
tr ;  W.  H.  Cook,  Judge. 

•^o  be  officially  reported." 

Action  by  Mrs.  S.  Berry  and  others  against 
tbe  Cumberland  Telephone  &  Telegraph  Com- 
pany and  others  for  the  death  of  Frederick 

Berry.  From  a  Judgment  for  defendants, 
plalntlffB  appeal.  Affirmed  In  part,  and  re- 
versed in  part 

The  appellants,  who  are  the  heirs  at  law 
of  one  Fred  L.  Berry,  brought  an  action  In 
the  drenlt  court  against  the  Cumberland  Tel- 
epbooe  ft  Tel^aph  Company,  the  Home  Tel- 
epbone  Company,  the  Hattlesburg  Traction 
Company,  and  the  city  of  Hattlesburg  for 
damages  for  the  death  of  said  Fred  L.  Berry, 
allied  to  have  been  caused  by  the  negligence 
of  said  defendants.  Deceased,  who  was  a 
lineman  In  the  employ  of  the  Cumberland 
Telephone  &  Telegraph  Company,  was  killed 
by  coming  in  contact  with  a  live  wire  while 
at  work  on  one  of  tbe  poles  of  the  said  Cum- 
berland Telephone  &  Telegraph  Company. 
The  evidence  shows  that  Berry  was  ordered 
to  locate  trouble  on  the  wires,  and  had  cfimb- 
ed  a  creosoted  pole  of  said  Telephone  &  Tele- 
^ph  Company,  and  that  while  standing  on 
one  of  the  cross-arms,  and  himself  unprotect- 
ed by  insulation,  rubber  gloves  or  otherwise, 
cnugbt  hold  of  a  fire  alarm  wire  of  the  city 
of  Battlesbnrg  and  received  a  severe  shock, 
which  threw  him  from  the  top  of  the  pole, 
caosiQg  Instant  death.  It  was  not  clearly 
sbown  by  the  evidence  whether  death  was 
cansed  by  electricity  or  by  the  fall.  At  tbe 
place  where  the  accident  occurred  there  were 
a  number  of  overhead  electrical  wires  sup- 
I>orted  by  poles.  Tbe  wires  of  the  Hatties- 
bnrg  Traction  Company  were  what  are  known 
as  hIgh-ToItage  wires,  and  were  dangerous, 
onlen  ■killfally  erected  and  maintained, 


while  all  of  the  wires  of  the  other  three  de- 
fendants were  "low-power"  conductors,  and 
in  their  normal  condition  were  harmless,  trn- 
less  they  came  In  contact  with  some  high- 
power  wires,  from  which  a  dangerous  cur- 
rent would  be  transferred  to  the  low-power 
wires.  The  evidence  shows  that  at  the  time 
of  the  accident  there  had  been  a  storm,  and 
some  of  tbe  wires  of  the  various  companies 
had  come  in  contact  with  each  other;  that 
the  guy  wires  of  the  Home  Telephone  Com- 
pany had  come  In  contact  with  tbe  wires  of 
the  Hattlesburg  Traction  Company,  and  also 
with  the  city  fire  alarm  wlr«i,  and  thus,  by 
conducting  the  high-voltage  current  of  elec- 
tricity of  the  Traction  Company  wires  to  the 
city  Are  alarm  wires,  bad  transformed  the 
latter  into  dangerous  and  destructive  con- 
ductors. It  was  shown  that  the  Qre  alarm 
wires  belonging  to  the  city  are  supported  by 
the  poles  of  the  other  several  companies  at 
different  points,  and  that  tbe  other  defendant 
companies  owned  their  own  poles,  and  that 
at  the  point  where  the  accident  occurred  all 
of  these  wires  crossed  the  streets.  On  the 
trial  tbe  Home  Telephone  Company  demurred 
to  the  amended  declaration,  and  Its  demurrer 
was  sustained.  The  other  three  defendants 
filed  pleas  of  the  general  Issue,  and  also  set 
up  contributory  negligence  of  the  deceased. 
After  tbe  Introduction  of  the  evidence,  these 
three  defendants  entered  a  motion  for  the 
exclusion  of  the  evidence  and  for  a  peremp- 
tory instruction,  which  motion  was  sustained, 
and  Judgment  entered  against  the  plaintiffs. 
A  motion  for  a  new  trial  was  overruled,  and 
the  plaintiffs  appeal. 

Appellants  assign  as  error  the  action  of  the 
court  In  overruling  their  motion  for  a  new 
trial,  setting  up  certain  newly  discovered 
evidence.  Error  Is  also  assigned  because  of 
the  action  of  tbe  court  In  sustaining  the  de- 
murrer of  the  Home  Telephone  Company ; 
appellants  alleging  that  the  declaration  stat- 
ed a  cause  of  action  against  said  defendant 
Home  Telephone  Company.  That  part  of 
plaintiffs'  declaration  on  this -point  alleged 
that  said  Home  Telephone  Company  had  con- 
structed its  wires  without  due  and  proper  re- 
gard to  their  proximity  to  the  wires  of  the 
Traction  Company,  bad  failed  to  properly  in- 
sulate Its  wires,  and  that  Its  guy  wires  were 
not  properly  Insulated.  This  defendant's  de- 
murrer set  up  the  fact  that.  Inasmuch  as 
tbe  declaration  had  alleged  that  this  defend- 
ant's wire  was  In  itself  harmless,  It  devolved 
upon  plaintiffs  clearly  to  show  wherein  It 
became  dangerous,  and  that  the  pleader  had 
not  clearly  stated  the  cause  of  action,  but 
that  It  was  merely  the  conclusion  of  the 
pleader  in  alleging  that  the  said  Home  Tele- 
phone Company  had  contributed  to  the  death 
of  deceased,  or  that,  even  if  n^Mgence  is 
shown  on  the  part  of  the  Home  Telephone 
Company,  still  the  declaration  does  not  show 
that  such  negligence  was  the  proximate  cause 
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of  the  lnjut7,  since  the  Injury  was  caused 
by  deceased  coming  In  contact  with  another 
wire,  and  that  according  to  the  allegations 
of  the  declaratioa  the  wires  of  all  of  the  de- 
fendants had  come  In  contact  one  with  anoth- 
er, so  that  the  Injuries  would  have  occurred, 
whether  the  wire  of  the  Home  Telephone 
Company  had  come  In  contact  with  the  high- 
power  wire  or  not  Appellants  also  assign  as 
error  the  granting  of  the  peremptory  Inatmc- 
tlon  for  the  other  three  defendants,  since  It 
was  shown  by  witness  Foster  that  some  of 
the  wires  of  the  Home  Telephone  Company 
attached  to  the  top  of  a  pole  on  which  there 
was  a  fire  alarm  box,  the  wires  of  which 
came  through  an  iron  pipe  to  the  ground,  bad 
come  in  contact  with  the  iilgh  potential  wires 
of  the  Traction  Company. 

Torrey  &  Logan,  for  appellants.  Sterens, 
SteveoB  ft  Cook.  Harris  &  Willing,  T.  Brady, 
Jr.,  and  Sullivan  &  Tally,  for  appellees. 

WHITBIELD,  O.  J.  The  demurrer  of  the 
Home  Telephone  Company  to  the  amended 
declaration  should  manifestly  bare  been  over- 
ruled. The  averments  of  that  declaration, 
when  the  difficulty  of  locating  the  reBp(mBlble 
party  Is  held  In  mind  In  this  tangled  web  of 
facts,  and  especially  when  the  ^tb  Is  due 
to  the  mysterious  and  stUl  largely  unknown 
force  of  electricity*  sufficiently  stated  a  cause 
of  action,  80  far  as  the  declaration  Is  con* 
cemed. 

The  learned  counsel  for  the  appellants  con- 
cede in  their  brief  that  they  have  made  no 
case  against  the  Cumberland  Telephone  & 
Telegraph  Company. 

As  to  the  two  remaining  defoidants,  the 
city  of  Hattlesburg  and  the  Traction  Com- 
pany, we  think  the  evidence  was  sufficient  to 
take  the  case  to  the  Jury,  looking  at  the 
whole  evidence  and  giving  the  evidence  its 
proper  weight,  especially  the  testimony  of 
the  witness  Foster.  It  was  peculiarly  a  case, 
under  all  the  circumstances,  for  solution  by 
the  Jury.  It  Is  perhaps  fair  to  say  that  on 
this  record  a  stronger  case  is  made  against 
the  city  of  Hattlesburg  than  against  the 
Traction  Company;  but  whether  one  or  the 
other  is  liable,  or  whether  either  Is  liable, 
should  be  left  to  the  Jury  to  say  on  the  testi- 
mony. 

The  action  of  the  court  below  was  correct 
on  this  record  with  regard  to  that  ground  of 
the  motion  for  a  new  trial  setting  up  the 
newly  discovered  evidence  of  the  witness  Coll. 
Due  diligence  was  not  shown  in  ascertaining 
this  testimony.  Since  there  must  be  a  new 
trial,  we  forbear  any  further  comment 

The  result  is  that  the  Ju^ment  of  the 
court  below,  so  far  as  the  Cumberland  Tele- 
phone &  Telegraph  Company  Is  concerned,  is 
affirmed,  the  Judgment  of  the  court  below  in 
sustaining  the  demurrer  of  the  Home  Tele- 
phone Company  to  the  amended  declaration 
Is  reversed,  and  the  action  of  the  court  in 


giving  the  peremptory  charge  to  find  for  the 
defendants  ts  also  reversed,  and  the  cause 
remanded  for  a  new  trial  as  Indicated. 


WILSON  COTTON  CO.  v.  LO0ISVILLB 
COTTON  OIL  CO.   (No.  13,313.) 
(Supreme  Conrt  of  Mississippi.   March  S,  1909. 
Suggestion  of  Error  Orerroled  July  S,  1909.) 

Appeal  from  Circuit  Court,  Holmes  County; 
A.  McC.  KimbrouKh,  Judge. 

Action  by  the  Wilson  Cotton  Oil  Company 
against  Che  Louisville  Cotton  Oil  Company.  A 
peremptory  instruction  was  ^ven  to  find  for  de- 
fendant. From  a  judgment  lq  defendant's  favor, 
plaintiff  appeals.  Reversed  and  remanded. 

IWntifC  bxooght  an  action  to  recover  ui  al- 
leged balance  due  for  crude  oil  shipped  nnder 

contract.  The  plea  of  the  defendant  set  up  the 
inferior  quality  of  the  oil,  in  that  it  did  not 
come  up  to  specifications,  and  that  a  deduction 
from  the  contract  price  was  made  on  this  ac- 
count. After  all  the  evidence  for  the  plaintiff 
was  in,  the  court  excluded  same  and  gave  a 
peremptory  instruction  to  find  for  defendant ; 
and  from  a  judgment  thereon  this  appeal  is 
prosecuted. 

A.  M.  Pepper,  for  appellant  McWillie  & 
Thompson,  for  appellee. 

MAYES,  J.  The  record  in  this  case  is  by  no 
means  clear,  but  after  gtviog  it  the  closest  at- 
tention it  is  our  judgment  that  the  defendants 
were  not  entitled  to  a  peremptory  instructitu. 

Reversed  and  remanded. 


JORDAN  V.  AUSTIN. 
(Supreme  Court  of  Alabama.   June  17,  1909.) 
L  TaiAX.  (I  122*)— OoHDUCT  or  Tual— Im- 

FBOPKB  ABaUMENT. 

In  an  action  by  the  seller  for  the  price  of  a 
horse,  where  the  defense  was  breach  of  a  war- 
ranty that  the  horae  would  work  anywhere, 
and  defendant  testified  that  certain  persons  were 
working  with  him  when  he  tried  to  work  the 
horae  unsuccessfully,  but  did  not  state  that  they 
saw  him  make  the  attempt,  it  was  improper  for 
plaintiff's  counsel  to  ask  in  his  argument  why 
defendant  did  not  have  at  the  trial  the  persons 
who  worked  for  him  and  saw  him  try  to  work 
the  horse. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  299 ;  Dec  Dig.  {  122.*] 

2.  Evidence  (S  75*)  — Fbisithptzohb— Evi- 

DEilvcE  Withheld. 

The  rule  that  there  may  be  an  unfavorable 
inference  where  evideuce  is  withheld  doe»  not 
obtain  where  the  evidence  is  equally  accessible 
to  both  parties. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  95;  Dec.  Dig.  }  75l*] 

3.  Evidence  (8  77*)  — PBESUHFTiORfl  — Evi- 
dence Withheld. 

There  can  be  no  unfavorable  inference 
against  a  party  failing  to  produce  his  wife  as  a 
witness  to  a  fact,  where  ke  and  bis  dau^ter 
bad  both  testified  thereto,  as  the  wife's  testi- 
mony would  be  merely  cumulative. 

[EU.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fi  97;  Dec.  Dig.  S  77.*] 

4.  Appeal  and  Ebbob  (S  1000*)— Review- 
Conduct  or  Thial— Abqumemt  of  Couh- 

8EL. 

It  was  prejudicial  error  not  to  sustain  ob- 
jection to  counsel's  argument  commenting  on 
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the  opposite  part7*i  failoie  to  prodace  a.  witness 
whose  testimony  would  have  been  merely  cumu- 
lative, especially  where  counsel  argued  that  her 
testimony  related  to  material  facts  in  the  case, 
and  would  not  merely  have  supported  an  exam- 
ined witness  aa  to  an  immatenal  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1060.*] 

5.  Sales  (g  358*)— Acnon— AoussiBiLnT  of 

In  an  action  by  the  seller  on  a  note  given 
for  a  horse,  where  defendant  defended  on  the 
ground  of  a  breach  of  warranty  and  testified 
that  he  had  written  plaintiff  complaining  of  the 
horse,  offering  to  retuni  it  and  claimed  a  rescis- 
sion, blaintiff  could  show  that  he  had  written 
defendant  demanding  payment  of  the  note  and 
had  received  no  reply,  since  such  evidence  con- 
tradicted defendant's  contention. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  358.*] 

6.  Evidence  (|  185*)— Secondabt  Gvidkkob 

— CONTEKTS  Ot  LriTKBS— PEEDICATE. 

Where  plaintiff  testified  to  addressing  and 
mailing  letters  to  defendant,  a  sufficient  predi- 
cate was  laid  for  testimwiy  of  their  contents, 
without  proving  notice  to  defendant  to  produce 
them,  where  he  denied  having  received  them. 

[Ed.  Note.— For  other  cases,  see  Kvideuce, 
Cent.  Difr  S8  042-060;  Dec  Dig.  185.*] 
I.  Sales  (ft  358*)— Aotionb— Adusbibilixt 

or  EVIDEItCE. 

In  an  action  by  the  seller  on  a  note  given 
for  a  horse,  where  defendant  claimed  a  rescission 
of  the  Bale  for  breach  of  warranty,  plaintiff 
could  show  by  defendant's  witnesses  that  defend- 
ant had  subsequently  traded  the  horse  or  per- 
mitted his  son  to  do  so,  that  fact  being  a  cir- 
cumstance in  determining  whether  deiendoot 
was  entitled  to  rescind. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dfg.  S  358.*] 

8.  Sales  (§  2G0*)— Wabbanties— Fbattd. 

The  Euaranty  by  a  seller  that  an  unsonnd 
horse  sola  was  sound  would  not  be  a  fraud 
unless  the  seller  knew  of  its  unsoundness. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  726;  Dec.  Dig.  S  200.*] 

9.  SET-Orr  AND  Codhtebclaim  (S  59*)- Er- 

FECI  — RIGHT    TO    JUDGICENT   IVB  EXCESS 

OVEB  PLAINTIST'S  CLAIM. 

If  plaintiff,  suing  for  the  price  of  a  horse, 
was  also  indebted  to  defendant  and  the  debt  was 
pleaded  as  a  set-off,  the  jury  could  find  for  de- 
fendant for  the  sum  due  him,  even  if  plaintiff 
was  not  entitled  to  recover  anything,  under 
Code  1907,  I  58G0,  providing  that  if  a  demand 
offered  to  be  set  off  exceed  plaintiff'B  demand, 
the  amount  of  excess  being  found  by  the  jury, 
judgment  mait  be  rendered  against  plaintiff  for 
costs  and  for  defendant  for  the  excess. 

[Ed,  Note.— For  other  cases,  see  Set-Qff  and 
Counterclaim.  Cent  Dig.  H  180-132;  Dec.  Dig. 
|5a.*J 

10.  Affkal  and  Ebbob  (S  1008*)— Habulbss 
Ekbob — Cube  bt  Vebdict. 

Error  In  failing  to  chane  to  such  effect 
was  cured  by  a  verdict  for  plaintiff. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  4230;  Dec.  Dig.  g  1068.*] 

Appeal  from  Circuit  Court,  Cherokee  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Action  by  S.  B.  Austin  against  H.  E.  Jor- 
dan, Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded. 

The  tesnes  presented  by  the  pleadings  were 
that  the  note  was  glren  for  the  purcbase 
price  of  the  mare,  with  the  guaranty  that  she 


was  sound  and  would  work  well  anywhere, 
while  In  fact  she  was  not  sound,  and  would 
not  work  to  the  plow,  wagon,  or  buggy,  and 
was  unsafe.  Rescission  was  also  set  up.  In 
testifying,  the  defendant  stated  that  Faulken- 
berry  and  certain  other  persons  were  present 
when  he  started  to  work  the  mare,  and  that 
his  wife  was  present  and  heard  the  guaranty 
given  by  plaintiff.  The  defendant  denied 
having  received  any  letters  from  plaintiff  In 
reference  to  the  matter.  In  rebuttal  thereto, 
plaintiff  testified  that  he  had  written  certain 
letters  to  defendant,  stamped  th^,  and  mail- 
ed them,  addressed  to  defendant  at  his  post 
ofiSce  address,  and  with  plaintiff's  return 
card  on  comer  of  the  envelope.  He  also  tes- 
tified that  he  had  registered  one  letter  to  de- 
fendant, and  had  received  his  returned  regis- 
tered card  signed  by  defendant  The  court 
permitted  him  to  testify  as  to  the  contaits  of 
this  registered  letter.  In  his  argument,  the 
solicitor  for  the  plaintiff  said:  "Gentl^en 
of  the  Jury,  why  did  not  the  defendant  have 
Faulkenberry  and  the  other  witnesses  here 
who  worked  for  him  and  saw  him  try  to 
work  the  mare?  Gentlemen  of  the  Jary,  why 
did  the  dtfendant  not  have  his  wife  here  as 
witness,  who  he  said  was  present  at  the  time 
of  the  contract?  Not  one  word  do  we  hear 
from  Hiram  Jordan's  wife."  Objection  was 
interposed  to  these  statementa.  and  excep- 
tions reserved  to  the  court's  declining  to  rule 
them  oat  The  following  charges  were  re- 
fused to  tbe  defendant:  "(1)  The  court 
charges  the  Jury  if  Austin  guaranteed  the 
mare  to  Jordan  to  be  sound,  and  she  was  not 
sound,  this  was  a  fraud  on  the  part  of  Aus- 
tin. (2)  The  court  charges  the  Jury,  if  the 
Jury  believe  from  the  evidence  to  a  reason- 
able certainty  that  Austin  Is  indebted  to  Jor- 
dan fot  board  and  feed  of  his  horses,  the  Jury 
should  find  a  verdict  In  favor  of  Jordan  for 
the  sum  due,  even  If  they  believe  that  plain- 
tiff Is  not  entitled  to  recover  anything.  (3) 
The  court  charges  the  Jury  plaintiff  hod  the 
same  right  to  procure  the  testimony  of  Biram 
Jordan's  wife  that  defendant  had,  and  the 
statement  of  plaintiff's  attorney  that  'not  oue 
word  do  we  bear  from  Hiram  Jordan's  wife' 
was  improper,  and  we  should  not  consider  It 
for  any  purpose.  (4)  Tbe  court  charges  the 
Jury,  the  fact  If  It  be  a  fact  that  any  wit- 
nesses do  not  agree  la  their  testimony  aa  to 
Immaterial  facts,  will  not  authorize  the  Jury 
to  disregard  their  testimony  on  that  account 
(5)  The  court  charges  the  jury  that  if  plain- 
tiff lived  at  Clinton,  Ga.,  and  It  was  nearly 
50  miles  from  where  defendant  lived,  and  it 
was  Impracticable  for  defendant  to  carry  the 
horse  to  Austin,  the  law  did  not  require  him 
to  carry  it  to  Austin  to  rescind." 

G.  L.  Burnett,  for  appellant  B.  O.  Hant 
and  L.  H.  Lee,  for  a^iellee. 

AKDERSON,  J.  The  defendant  did  not 
testify  tliat  Faulkenberry  and  tlie  other  man 
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saw  him  try  to  work  the  mare  when  she  re- 
fused. He  merely  stated  that  they  were 
working  with  him  at  the'  time.  The  trial 
court  should  have  sustained  the  objection  to 
BO  much  of  plaintiff's  counsel's  argument  as 
stated,  "Why  did  not  the  defendant  have 
Faulkenberry  and  the  other  witnesses  here 
who  worked  for  him  and  saw  him  try  to  work 
the  mare?"  Morris  Hotel  Co.  v.  Henley, 
145  Ala.  52,  40  South.  S2 ;  Cross  t.  State,  68 
Ala.  476 ;  E.  T.  V.  &  G.  R.  R.  v.  Bayllss,  75 
Ala.  466.  While,  as  a  rule,  there  may  be  an 
Inference  unfavorable  to  the  withholding  of 
evidence,  this  rule  does  not  obtain  where  the 
evidence  Is  equally  as  accessible  to  both  par- 
ties. Ethrldge  v.  State,  124  Ala.  106,  2i 
South.  320;  Mann  v.  State,  134  Ala.  20,  32 
South.  704;  Bates  v.  Morris,  101  Ala.  282, 
13  South.  138.  Nor  can  there  b^  an  unfa- 
vorable Inference  against  a  party  for  the 
failure  to  produce  a  witness  whose  testimony 
would  be  simply  cumulative.  Jones  on  Evi- 
dence, {  18.  The  defendant  and  his  daugh- 
ter had  both  testified  to  the  warranty  and 
the  failure  of  the  mare  to  work,  and  the  tes- 
timony, of  his  wife  on  the  subject  would  have 
only  been  cumulative.  Counsel  should  not 
have  commented  on  the  failure  of  the  de- 
fendant to  prove  these  facts  by  his  wife  also, 
and  the  trial  court  erred  In  not  sustaining 
th^  defendant's  objection  to  this  argument. 
It  may  be  that  when  the  comment  relates  to 
a  nonproduced  witness,  who  could  only  sup- 
port an  examined  witness  as  to  an  Immaterial 
fact,  It  would  be  error  without  injury.  Lide 
V.  State,  133  Ala.  43,  31  South.  953.  The  ab- 
sent witnesses  referred  to,  however.  In  the 
present  case,  and  their  testimony  as  charged 
In  the  argument,  related  to  material  facts  Id 
the  case. 

It  was  competent  for  the  plaintiff  to  show 
that  he  had  written  defendant  demanding 
payment  of  the  note,  and  that  he  received  no 
reply.  Defendant  testllied  that  he  had  writ- 
ten the  plaintiff  complaining  of  the  mare 
and  offering  to  restore  her,  and  claimed  a 
rescission.  The  fact  that  plaintiff  had  writ- 
ten defendant  to  pay  the  note  and  he  failed 
to  reply  was  contradictory  of  defendant's 
theory  of  an  offer  to  return  the  mare  and  of 
a  rescission  of  the  sale,  as  well  as  the  con- 
tention that  she  did  not  come  up  to  the  plaln- 
tUTs  warranty.  If  any  there  was.  A  proper 
predicate  was  shown  for  the  proof  of  the 
contents  of  the  letters  written  by  plaintiff  to 
the  defendant,  as  the  plaintiff  testified  to 
addressing  and  mailing  them  to  defendant, 
and,  as  the  defendant  denied  getting  them,  a 
notice  to  produce  was  unnecessary.  2  Wig- 
more  on  Evidence,  i  1^,  subd.  "b." 

There  was  no  error  In  permitting  plaintiff 
to  show  by  defendant's  witnesses  what  be- 
came of  the  mare,  as  the  fact  that  defendant 
traded  her  or  permitted  his  son  to  do  so  was 
a  circumstance  in  determining  whether  or  not 
defendant  was  entitled  to  rescind  the  sale. 


Charge  1  was  prc^rly  refused.  The  guar- 
anty that  the  mare  was  sound  would  not  be  a 
fraud  unless  the  pJw'"ttff  knew  at  ber  un- 
soundness. 

Charge  2  should  have  been  given  (section 
5860.  Code  1907),  but  the  error  in  refusing 
same  was  cured  by  the  finding  of  the  jury 
for  the  plaintiff. 

Chaise  3  asserts  the  law,  and  is  fully  cov- 
ered In  discussing  the  argument  of  counseL 

There  was  no  error  in  the  refusal  of  de- 
fendant's other  requested  charges. 

The  Judgment  of  the  circuit  court  Is  ifr 
versed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
MAYFIELD,  JJ.,  concurring. 


FEAGIN  et  al.  v.  CITY  OF  ATl'ALLA. 
(Supreme  Court  of  Alabama.    June  17.  1809^ 

Municipal  Cobpob^tions  (i  642*)— Natcbb— 
Civil  ob  CBiuinAL— appeal  in  PBomcti- 
non  fob  Violating  Obdinances. 

Where  an  appeal  was  taken  to  the  city 
court  of  Gadsden  from  a  conviction  in  the  may 
or'a  court  of  the  city  of  Attalla  of  a  violation 
of  an  ordinance,  nnd  ao  appeal  bond  was  given 
conditioned  to  prosecute  the  appeal  to  effect, 
or,  failing  therein,  to  pay  and  satis^  such  judg- 
ment as  the  city  court  might  render,  it  was  er- 
ror for  the  city  court  to  treat  the  case  as  crim- 
inal, and  interpret  the  bond  as  biodiDg  defend- 
ant to  appear  in  that  court,  ats  section  12  of  the 
charter  of  Attalla  (Acts  1900-01.  pp.  943,  044> 
expressly  clothes  such  appeals  with  the  cliarac- 
ter  of  civil  appeals  from  judgments  rendered  in 
civil  cases  by  justices  oi  the  peace,  and  it  is 
evident  from  such  section  that  the  only  posslbie 
judgment  on  failure  of  defendant  to  appear  in 
such  case  is  the  affirmance  of  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  642.*] 

Appeal  from  City  Court  of  Gadsden;  Alto 
V.  Lee.  Judge. 

Tim  Feagin  was  convicted  of  a  vlolatioa 
of  a  city  ordinance,  and  he  appeals.  Re- 
versed. 

Goodhue  &  Blackwood,  for  appellant  Al- 
to V.  Lee,  Jr.,  for  appellee. 

McCLELLAN,  J.  The  appellant  was  con- 
victed. In  the  mayor's  court  of  the  city  of 
Attalla,  of  the  violation  of  a  city  ordinance^ 
He  was  Qned,  and  a  hard-labor  sentence  was 
also  imposed  on  him.  He  appealed  from  the 
Judgment  to  the  city  court  of  Gadsden,  in 
which  court  the  cause  was  placed  on  the 
criminal  docket  The  cause  being  called 
for  trial,  the  defendant  did  not  appear,  and 
Judgment  was  then  rendered  for  the  amount 
of  his  appeal  bond  as  upon  a  forfeiture 
tb^eof. 

The  city  court  was  In  error  In  treating  tihe 
case  as  criminal,  and  also  In  interpreting 
the  appeal  bond  as  binding  the  defendant  to 
appear  In  the  city  court.  So  far  as  Is  here 
important,  section  -12  of  the  diarter  of  At- 
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tilla  (Acta  1000-01,  pp.  943.  944)  exprauly 
dotfacs  such  appeals  as  this  with  tbe  char- 
icter  of  dvll  appeals  from  Judgments  ren- 
dered In  cItU  cases  by  Justices  of  tbe  peace. 
Tbe  appeal  bond's  conditions  are  required  to 
be,  and  In  tbis  one  were,  that  the  defendant 
'^m  prosecute  the  appeal  to  efTect,"  or, 
failing  th^eln,  he  will  "pay  and  satisfy  such 
judgment  •  •  *  as  tbOrCity  court  may 
tender." 

Omitting  consideration  of  the  question 
suggested  by  the  placing  of  this  appeal  on 
tbe  crhnlual  docket  of  the  city  court,  it  la 
evident,  from  the  charter  section  clted^  that 
QpoQ  tbe  failure  of  the  defendant  to  appear 
tbe  only  Judgment  possible  of  rendition  by 
tbe  city  court  was  an  affirmance  of  tbe  Juo^- 
ment  altered  In  the  mayor's  court  As  In- 
dicated, tbe  Judgment  of  the  city  court  must 
be  rermed,  and  tbe  cause  remanded  thereto. 

Rerersed  and  ronanded. 

SIMPSON,  DENSON.  and  UAYFIELD, 
JJ.,  concur. 


JETNA  INS.  CO.  v.  KENNEDY. 
(Sspieme  Court  of  Alabama.   June  10,  1909.) 
L  lJtstrBANc«  (I  115*)— Fras  Insubabcb— Iif- 

6UBABLE  IlTTEBEST. 

A  stockholder  in  a  corporation  has  an  Id- 
nirable  tnterest  In  its  property,  which  will  sua- 
taiD  recovery  on  a  fire  InsuraDce  policy  lasoed 
to  bim  thereon. 

|Ed.  Note.— For  other  cases,  see  Insurance, 
C«at.  Dig.  S  151 ;  Dec.  Dig.  f  115.*  ] 

2.  INSCHANCE    (S  875*)  — FiBB   INS0SANCB  — 

Waives  or  Co.vditior  in  Polict— Actbob- 

iTT  or  Agent. 

An  agent,  anthorlzed  to  write  fire  insur- 
tQce  may  waive  a  condition  in  a  policy. 

[Bd.  Note.— For  other  caaes,  see  Insurance, 
Cent  Dig.  I  948;  Dec  Dig.  t  875.*] 

3.  IlTSrBANCE  (I  US*)— iRTBUtn  OF  IHSUB- 

ED— Extent. 

Tbe  Interest  o(  a  stockholder  to  whom  a 
fire  insarance  jwlicy  is  issued  on  corporate 
property  is  not  necessarily  measured  by  the  val- 
ve thereof,  for  the  reason  that  the  property  la 
liable  first  for  the  corporate  debts,  and  the  only 
interest  held  by  him  Is  his  right  to  share  In 
the  distribution  of  the  proceeds  after  payment 
thereof. 

lEd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  151;  Dec.  Dig.  S  115.*] 

4.  IkBUBANCE  (S  640*)~AcnOK  TOB  FiBB  IN- 
SUBAHCE— BVBDKN  OF  PBOOF. 

In  a  suit  on  a  fire  Insniancs  policy,  tbe 
baideo  ia  on  plaintiff  to  show  the  value  of  his 
Interest  In  the  pn^r^  destroyed,  and  unless 
he  does  so  be  can  only  recover  nominal  dam- 
ages. 

[Bd.  Note. — For  other  cases,  see  Insurance, 
Cmu  Dig.  i  1046;  Dec.  Dig.  %  646.*] 

6l  Insubancb  (I  665*}— Action  fob  Fibb  In- 
suBANCE  —  Interest   in    Pbopebtt  —  Evi- 

DEKCE. 

In  an  action  on  a  fire  Insarance  policy,  evi- 
dence held  sufficient  to  raise  an  Inference  that 
plaintiff  had  some  inters  In  tbe  property. 

[Eli.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  f  &'<&.*] 


6.  Tbial  <|  S!06*)— iNnivonoira  as  10  JSn- 
obhcb. 

A  charge  that  there  is  no  evidence  of  a  eer^ 
tain  feet  uMd  not  be  given. 

[Bd.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  H  405,  600;  Dec  Dig.  |  206.*] 

7.  IRSUBANCE  (8  95*)- FlBE  InSUBANCE— NO- 
TICE TO  AOENT  AS  NOTICB  TO  COUPANT. 

Notice  to  a  soliciting  agent,  after  a  fire 
insurance  policy  is  issued,  is  not  notice  to  the 
company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  125 ;  Dec  Dig.  S  95.*] 

&  InSUBANCB  (i  4*)  —  Beoulatior -•  TALin- 

rrr. 

Code  1907,  {  4S94,  providing  that  if  an  in- 
surer shall  be  a  member  of  any  traffic  associa- 
tion, or  shall  have  made  any  agreement  with  cor- 
porations engaged  in  tbe  buBiness  of  fire  insur- 
ance with  reference  to  rates  of  premium,  any 
stipulation  in  a  policy  relating  to  the  ^ving  of 
notice  or  proof  of  loss,  etc.,  shall  be  void.  Is 
constitutional. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec  Dig.  {  4.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  T.  J.  Kennedy  against  tbe  JEtiat 
Insurance  Company  on  a  fire  Insurance  pol- 
icy. Prom  a  Judgment  for  plaintiff  defend- 
ant appeals.  Reversed. 

Plea  2  was  as  follows:  "Said  plaintiff,  at 
the  time  of  the  execution  of  the  policy  of 
Insarance  upon  wlilcb  this  action  Is  based, 
was  not  the  owner  of  tbe  property  des<3'lb- 
ed  in  said  policy  of  Insurance  and  vrtdcb  Is 
described  In  said  complaint" 

Tbe  replication  to  wblcb  dnnurrers  were 
filed  is  as  follows:  "(^  Comes  the  plalntifl, 
and  for  special  replication  Na  6  to  plea  No. 
2  says:  He  was  at  tbe  time  of  the  issuance 
of  said  policy  a  stockholder  in  tbe  Union 
Publishing  Company,  a  corporation,  wblcb 
was  the  owner  of  said  property.  Plaintift's 
Interest  In  said  policy  was  more  than  double 
the  valne  of  the  policy;  and  tbe  fact  that 
said  property  was  owned  by  tbe  Union  Pub- 
lishing Company  was  known  to  L,  W.  Borex, 
tbe  general  ^nt  of  the  defendant,  who 
made  said  contract,  at  the  time  It  was  made, 
and  expressly  waived  tbe  matter  of  a  want 
of  sole  and  unconditional  ownership  or  oth- 
er interest  on  plaintiff's  part,  save  as  a 
stockholder  in  said  corporation.  (2)  The  de- 
fendant waived  the  alleged  breach  of  condi- 
tions in  said  plea  set  forth  in  this:  That  at 
the  time  of  entering  into  said  contract  of  in- 
surance L.  W.  Borex,  the  general  agent  of 
tbe  defendant  and  wbo  made  said  contract 
of  insurance,  bad  notice  of  tbe  alleged  breach 
of  such  conditions  at  tbe  time  the  contract 
was  mad^  In  that  be  liad  knowledge  of  facts 
leading  bim  to  brieve,  or  giving  good  cause 
to  believe,  that  tbe  conditions  were  not  met, 
and  with  sudi  notice  he  failed  to  make  inqui- 
ry wblcb  would  have  readily  discovered  all 
the  facts  as  to  sneb  breach  of  conditions,  and 
without  inquiry,  and  knowing  that  in  all 
probability  tbe  said  conditions  were  not  met. 
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he  wrote  the  contract,  and  thereby  waived 

such  breach  of  conditions." 

The  following  demurrers  were  Interposed: 
"(1)  Said  replication  fails  to  show  that  plaln- 
tlCF  owned  any  interest  In  the  property.  (2) 
It  fails  to  show  that  the  plaintifF  owned  In- 
surable interest  In  sftld  property.  (3)  Said 
replication  shows  on  its  face  that  the  policy 
of  insurance  sued  on  la  void.  (4)  It  fails  to 
show  or  aver  what,  If  any,  interest  the  plain- 
tiff had  in  such  property,  the  subject  of  said 
insurance.  (5)  It  shows  that  the  agent  of 
the  defendant  had  no  actual  knowledge  of 
the  breach,  but  only  Information  which,  if 
pursued,  would  have  led  to  such  knowledge. 
(6)  Said  replication  does  not  allege  or  show 
that  the  plalntift  made  known  to  the  defend- 
ant the  facts  which  constitnte  a  breach  of 
conditions  of  said  policy  at  the  time  said 
policy  was  issued." 

Charge  20  la  aa  follows:  "I  charge  you, 
gentlemen  of  the  Jury,  that  there  la  no  evi- 
dence before  you  from  which  you  can  ascer- 
tain the  amount  of  plaintiff's  loss  or  dam- 
age." 

The  property  Insiu-ed  was  the  printing  out- 
fit belonging  to  the  Union  Publishing  Ckim- 
pauy,  a  corporation,  in  which  the  present 
plaintiff  was  principal  stockholder,  and  it 
seems  that  the  presses  were  run  by  a  gaso- 
line engine,  which  appears  to  be  contrary  to 
the  terms  of  the  policy.  I*  W.  Rorex  waa 
the  agent  of  the  defendant  Insurance  com- 
pany, and  was  also  the  cashier  of  the  local 
bank.  It  was  shown  by  the  plaintiff,  over 
the  objection  of  the  defendant  that  after 
the  issuance  of  the  policy  Rorex  was  in  the 
building  occupied  by  the  printing  company 
and  saw  the  gasoline  engine  at  work.  It 
was  further  shown,  over  the  objection  of  de- 
fendant, that  Rorex  was  a  subscriber  to  the 
newspaper  and  bought  Job  printing  supplies 
from  the  Union  PvbllBbiiig  Company.  Gross 
was  permitted  to  testify  over  the  objection 
of  defendant  that  the  Union  Publishing  Com- 
pany and  Mr.  Kennedy  gave  hla  wife  notes 
seeored  by  a  Hen  or  mortgage  on  the  prop- 
erty of  the  Union  Pobllslilng  Company,  and 
that  he  turned  these  notes  over  to  Mr.  Rorex 
as  cashier  of  the  bank.- 

Lawrence  Cooper,  George  P.  Cooper,  and 
Brickell  &  Smith,  for  appellant  Virgil  Boul- 
dln,  for  appellee^ 

SIMPSON,  J.  This  action  was  brought  by 
the  appellee  against  the  appellaut  ou  a  fire 
insurance  policy  issued  by  the  appellant. 
The  first  assignment  of  error  insisted  on  is 
to  the  action  of  the  court  In  overruling  de- 
fendant's demurrer  to  the  fifth  replication 
to  plea  2  to  the  complaint.  The  substance  of 
plea  2  Is  that  the  plaintiff,  at  the  time  of  the 
issuance  of  the  policy,  was  not  the  owner  of 
the  property  Insured,  and  the  replication  is 
that  be  was  the  owner  of  stock  in  the  com- 
pany which  owned  the  property,  worth  more 
than  double  the  value  of  the  policy,  that  said 
t&et  was  known  to  the  general  agent  of  the 
company  who  Issued  the  policy,  and  be  ex- 


pressly waived  the  matter  of  the  want  of 
sole  and  unconditional  ownerahlp.  It  has 
been  expressly  held  that  a  stockholder  In  a 
corporation  has  an  insurable  interest  in  the 
property  of  the  corporation,  which  will  sus- 
tain a  recovery  on  a  policy  issued  to  him  on 
the  property.  19  Cyc.  58&;  Warren  v.  Da- 
venport F.  Ins.  Co.,  31  Iowa,  464,  7  Am.  Rep. 
160;  Philips  v.  Knox  Co.  Mut  Ins.  Co.,  20 
Ohio,  174;  Sweeny  v.  Franklin  F.  Ins.  Co., 

20  Pa.  337;  Rlggs  v.  Com.  Mut  Ins.  Ca,  125 
N.  Y.  7,  2S  N.  E.  1058,  1060,  10  L.  B.  A.  6&4, 

21  Am.  St  Rep.  713.  Our  own  court  has 
held  that  an  agent  with  authority  to  write 
Insurance,  etc.,  may  waive  a  condition  in  the 
policy.  Continental  Fire  Ins.  Co.  v.  Rrooks, 
131  Ala.  614,  30  South.  876,  and  cases  cited; 
Syndicate  Ins.  Co.  v.  Oatchlngs,  104  Ala.  176, 
190,  16  South.  40;  Western  Assurance  Co.  v. 
Stoddard.  88  Ala.  006.  611,  7  South.  379.  The 
case  of  Casslmus  Bros.  v.  Scottish  U.  Ins. 
Co.,  135  Ala.  2oS,  270.  33  South.  103,  refers 
only  to  a  notice  to  the  agoit  aubsequeat  to 
the  issuance  of  the  policy. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  sixth  replication.  The  theory 
upon  which  It  Is  held  that  a  stockholder  may 
recover  on  a  policy  of  Insurance  on  the  prop- 
erty of  the  corporation  Is  that  be  has  an  eq- 
uitable Interest  In  the  property.  It  is  evident, 
however,  that  his  interest  is  not  necessarily 
measured  by  the  value  of  the  property  de- 
stroyed, for  the  reason  that  the  property  of 
the  corporation  is  liable  first  for  the  debts  of 
the  corporation,  and  the  only  Interest  held 
by  the  stockholder  la  a  right  to  his  share  In 
the  distribution  of  the  proceeds  after  the 
payment  of  the  debts  of  the  corporation. 

The  burden  is  on  the  plalntlOT,  In  a  suit  on 
an  Insurance  policy,  to  show  the  value  of 
his  interest  in  the  property  destroyed,  and 
unless  he  produce  evidence  from  which  the 
Jury  can  ascertain  the  value  of  his  Interest 
he  Is  not  entitled  to  recover  more  than  nom- 
inal damages.  In  this  case,  the  only  evi- 
dence of  the  value  of  his  interest  is  tbnt  the 
property  destroyed  was  worth  between  $5,- 
000  and  $6,000;  that  it  belonged  to  the  Un- 
ion Publishing  Company;  that  the  plaintiff 
owned  stock  of  the  par  value  of  $3,500,  while 
$380  of  stock  waa  owned  by  other  parties; 
also  that  the  Union  Publishing  Company  did 
not  hold  the  legal  title  to  the  entire  property, 
but  said  title  to  a  portion  of  the  property 
was  retained  by  the  Dodson  Printers'  Sup- 
ply Company,  from  whom  It  had  been  pur- 
chased, upon  which  there  was  still  doe  $750; 
also  that  there  was  a  lien  on  the  property  In 
favor  of  Mrs.  F.  Gross  for  $432.  Although 
this  evidence  did  not  furnish  sufficient  data 
from  which  to  ascertain  the  exact  amount  of 
plaintilTB  Interest  yet  it  was  enough  to  af- 
ford an  inference  that  plaintiff  had  some  In- 
terest and  the  court  properly  refused  the 
general  charge  requested  by  the  defendant 

There  was  no  reversible  error  In  the  refusal 
to  give  charge  20,  requested  by  the  defend- 
ant This  court  has  frequently  held  that  the 
trial  court  Is  not  under  any  duty  to  give  a 
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dBp  that  tbeie  1b  no  erideuoe  of  a  certain 

The  court  erred  in  oTermling  the  demur- 
rer to  the  second  r^Ucatlon.  Said  replica- 
tion does  not  allege  actual  knowle^e  on  the 
part  of  the  defendant's  agent,  or  notice  of 
the  alleged  breach  of  the  conditions.  Pope  r. 
Glenn  Falls  Ins.  Co..  136  Ala.  670,  674,  675. 
34  South.  20,  aa  According  to  the  case  Jnst 
cited,  "the  doctrine  of  Implied  knowledge 
from  mere  notice  of  facts  vhltdi.  If  diligent 
l7  inqiUred  into  and  prosecuted,  would  lead 
to  Imowledge,  Is  without  application  In  a 
case  like  the  one  before  ua."  Hence  the 
court  erred  in  OTenrnllng  the  objections  to 
tbe  qoestlona  to  the  plaintiff  as  a  witness,  as 
to  whether  defendant's  agent  was  a  sob- 
Bcriber  to  the  newspaper,  and  as  to  whether 
be  bought  supplies  from  the  Union  Supply 
Company. 

The  court  erred  in  oTermling  the  objec- 
tion to  the  question  to  the  plaintiff  as  a  wit- 
ness as  to  whether  defendant's  agent  was 
ever  in  tbe  office  of  the  Union  Publlshlog 
Company  when  the  gasoline  engine  was  run- 
ning. Notice  to  tbe  soliciting  agent,  after 
the  policy  has  been  issued,  is  not  notice  to 
the  company.  Queen  Ins.  Co.  t.  Young,  86 
Ala.  431,  5  South.  116.  11  Am.  St.  Rep.  61; 
Casslmns  Bros.  t.  Scottish  U.  Ins.  Co.,  135 
Ala.  270,  33  South.  163. 

For  the  same  raasons  It  was  error  to  admit 
the  testimony  of  the  witness  Qross  as  to  bis 
taming  over  tbe  m<Hivage  notes  to  said  Bo- 
rex  (defendanrs  agent),  as  cashier  of  the 
bank. 

The  second  count  was  demurred  to,  and 
also  the  general  charge  was  asked.  In  order 
to  raise  the  question  of  the  constitutional  Ity 
of  section  4&M  of  the  Code  of  1907.  The  con- 
stitutionality of  that  section  has  been  sus- 
tsloed  by  this  court  Continental  Ins.  Co.  t. 
Parkee,  142  Ala.  650,  658,  659,  39  South.  204. 
We  see  no  reason  for  departing  from  that 
dedsiOQ,  and  the  action  of  the  court  In  oTer- 
mllDg  tbe  demurm  and  refusing  tbe  genernl 
chai^  as  to  the  second  count  was  wltliout 
error. 

The  Judgment  of  the  court  Is  reversed,  and 
tbe  cause  remanded. 
Rerersed  and  remanded. 

DOWDET.L,  a  J.,  and  DENSON  and 
HATFIELD,  JJ.,  concur. 


ITENNESSEB   COAL.  IRON  &  R.  CO.  t. 
KING. 

(Sainane  Court  of  Alabama.  June  17,  1009.) 
1.  HAnra  and  SnvAnr  (|  287*)— Injubieb 

TO  SeBTAHT— PbOXIUATB  CADBB--QnESTION 
rOB  JURT. 

Where  a  timbermaii  In  a  mine  was  injured 
b7  tbe  fall  of  material  frim  the  roof,  and  it  was 
the  dnty  of  both  tbe  saperiotendent  and  the 
foreman  to  test  the  roof  before  directing  bitches 
to  be  made  in  tbe  foot  wall  of  floor  to  secure 


Btations  for  the  timber,  and  no  test  was  made 
by  the  auperintendent,  and  that  made  by  the 
foreman  was  of  no  value,  it  could  not  be  said 
that  as  a  matter  of  law  tbe  foreman's  ne|[U- 
^ence  alone  was  tbe  proximate  cause  of  the  in- 
jury. 

LEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1051-1067;  Dec  Dig.  I 
287.*] 

2.  Masteb  and  Sebvant  (§  289*)— Injuries 
TO  Sebvant— Contbibutort  NEaLioEHCB— 
Abstract  Ihstbuctions. 

Where,  in  an  action  for  Injuries  to  a  tim- 
berman  in  a  mine  by  tbe  fall  of  material  from 
the  roof,  there  was  no  evidence  that  be  knew 
tbe  rock  was  likely  to  fall,  a  requested  chai^ 
that  if,  at  the  time  plaintiff  was  engaged  in 
digging  a  hitch  in  which  a  timber  was  to  be 
set  to  support  the  rock  which  fell  on  him,  he 
knew  that  the  rock  was  likely  to  fall,  h«  could 
not  recover,  was  properly  refused  as  abstract. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  I  289.*] 

3.  Tbiax.  (S  240*)— Abqdmehtativb  Instbuc- 
tions. 

An  instruction  that  tbe  law  takes  into  con- 
sideretioD  the  fact  that  an  employer  may  con- 
duct bis  business  in  the  manner  that  a  reason- 
ably prudent  man  would  conduct  it,  that  acci- 
dents may  happen  as  tbe  result  of  which  em- 
ployes may  sustain  injuries,  and  does  not  re- 
quire tbe  employer  to  guarantee  employes 
against  injarles,  but  does  require  tbe  employer 
to  exercise  due  care  that  the  employ^  be  not 
injured,  and  defining  due  care,  was  properly  re- 
fused as  aivumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  561 ;  Dec.  Dig.  |  240.*] 

4.  Master  and  Servant  (88  206,  216*)- In- 
JUBiES  TO  Servant— Assumed  Risk. 

Where  ao  employ^  is  engaged  in  remedying 
nnsafe  conditions  in  tbe  plant  or  premises  of 
bis  employer,  be  assumes  the  risk  of  injury  from 
such  dangers  as  inhere  in  tbe  business  in  whi(± 
be  is  engaged;  but  he  does  not  assume  risks 
incident  to  the  failure  of  his  superiors  to  guard 
against  dangers  which  may  be  guarded  against 
by  tbe  exercise  of  ordinary  care. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8|  650,  567-573;  Dec  Dig. 
S!  206,  216.*] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Martin  King,  by  next  friend, 
against  the  Tennessee  Coal,  Iron  &  Railroad 
Company.  From  a  judgment  in  the  sum  of 
$400.  the  defendant  appeals.  Affirmed. 

The  facta  are  sufficiently  .stated  In  the 
opinion.  Tbe  charge  referred  to  as  the  basis 
of  tbe  third  assignment  of  error  Is  as  fol- 
lows: "If  you  believe  from  the  evidence  that 
at  tbe  time  he  was  hurt  plaintiff  was  en- 
gaged In  digging  a  bitch  in  which  a  timber 
was  to  be  set  which  was  to  support  the  rock 
which  fell  on  plaintiff,  and  plaintlfC  knew  it 
was  for  that  purpose,  and  knew  that  the 
rock  which  fell  on  bim  was  likely  to  fall, 
you  must  find  for  the  defendant"  The 
fourth  assignment  of  error  Is  based  on  the 
following  charge:  "The  law  takes  Into  con- 
sideration the  fact  that,  although  an  employ- 
er may  conduct  bis  business  in  tbe  manner 
that  a  reasonably  prudent  man  may  conduct 
It,  accidents  may  tiappen  in  tbe  conduct  of 
his  business,  as  tbe  remit  of  whitA  his  em- 
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ployte  may  enstaln  Injuries.  It  does  not 
require  of  the  employer  to  guarantee  to  the 
employd  that  In  no  event  will  he  sustain 
persona)  Injuries  while  In  the  performance  of 
the  work.  It  does  require  that  the  employer 
take  due  care  that  the  employ^  be  not  Injur- 
ed. Due  care  Is  not  absolute  care.  It  Is 
simply  that  degree  of  care  which  a  reason- 
ably prudent  man  exercises  in  the  conduct 
of  his  business. "  The  fifth  assignment  of 
error  Is  based  on  the  following  charge: 
"Where  an  employ^  Is  engaged  lu  making 
safe  an  unsafe  condition  In  the  plant  or 
premises  of  his  employer,  and  Is  Injured 
while  In  the  act  of  making  safe  such  condi- 
tion, and  knows  of  such  unsafe  condition,  he 
cannot  recover  damages  of  his  employer  for 
Injuries,  sustained  by  him,  caused  by  the  de- 
fect he  l8  engaged  la  remedying." 

Percy.  Benners  &  Barr,  for  appellant 
Densoa  ft  Denaon,  for  appelle& 

SATBE,  J.  Plaintiff  In  the  court  below 
was  a  member  of  the  timber  gang  In  appel- 
lanfa  ore  mine,  and,  while  engaged  in  the 
performance  of  his  duties,  was  Injured  by  a 
fall  of  rock.  In  the  uaoal  course  of  operat- 
ing the  mine,  as  Its  entries  or  headings  were 
extended  by  the  excavation  of  ore^  timbers 
were  aet  to  shore  op  and  support  the  roof. 
These  timbers  were  put  at  approximately 
regular  IntOTals  of  10  to  12  feet  It  was 
the  business  of  the  crew  or  gang  of  which 
the  plaintiff  was  a  member  to  aet  these  tim- 
bers. Plaintiff  was  engaged  In  cutting  a 
hitch. '  A  hitch  iB  a  hole  in  the  foot  wall  or 
floor  of  a  mine  to  secnre  the  station  of  a  tim- 
ber. The  place  where  the  hitch  was  being 
cut  was  just  the  place  where  a  timber  would 
be  aet  In  the  ordinary  operation  of  the  mine. 
Eddins  was  bank  boss,  or  mine  foreman, 
and  looked  after  the  mine  generally.  His  du- 
ties todk  him  to  all  ports  of  the  mlne^  which 
was  composed  of  16  or  more  headings.  He 
directed  when  and  where  timbers  should  be 
set  Pope  was  foreman  of  the  timber  gang, 
aet  Umbers  oa  tae  was  instracted  by  Eddlns, 
and  had  authority  to  give  orders  to  the  plain- 
tiff In  the  performance  of  his  work.  There 
was  testimony  to  the  effect  that  It  was  the 
duty  of  Eddlns,  whenever  rock  needed  prop- 
ping, before  ordering  the  timber  gang  to  prop 
the  rock,  to  see  whether  it  was  safe  to  cut 
the  hitch  In  which  the  timber  was  to  be 
placed  to  support  the  rock.  There  was  also 
evidence  to  the  effect  that  it  was  Pope's  du- 
ty to  inspect  the  rock  before  proceeding  to 
place  the  Umber,  to  learn  whether  it  could 
be  safely  timbered.  We  understand  this  evi- 
dence as  to  the  duty  of  tlie  superintendent 
of  the  mine  and  the  foreman  of  the  timber 
gang  to  mean  that  they  were  required  by 
the  rule  of  due  care  obtaining  In  the  custo- 
mary operation  of  similar  and  well-ordered 
mines  to  perform  the  functions  which  It 
ascribes  to  them.  In  the  state  of  our  knowl- 
edge on  the  subject  of  practical  mining — 
not  much  aided  by  the  evidence  In  the  rec- 


ord— ^the  facts  detailed  lead  qb  to  InffM;  * 
the  purpose  of  the  superintendent's  la^ 
tion  and  test  was  that  he  might  give  dlrec^ 
Uon  whether  loose  rock  was  to  be  brought 
down  before  effort  made  to  prop  the  roof; 
and  in  view  of  the  discharge  of  blasts  of 
powder  or  dynamite,  repeated  from  time  to 
time,  we  cannot  characterize  that  as  an  ex- 
cessive or  unreasonable  caution  which  re- 
quires the  foreman  of  the  Umber  gang  to 
repeat  the  test  when  be  comes  afterwards  to 
do  the  work.  The  method  of  tiie  tests  re- 
ferred to  was  to  sound  the  rock  with  a  staff. 
Loosff  rock  sounds  drummy  when  tapped. 

The  seventh  count  chaises  that  plaintiff's 
Injury  was  caused  by  the  negligence  of  Kd- 
dins  lu  the  exercise  of  his  superintendence. 
In  that  he  n^llgently  caused  the  Umber  crew 
to  engage  In  timbering  up  the  rock  without 
first  causing  the  loose  rock  to  be  removed. 
Eddlns  gave  the  order  that  the  timber  be 
placed.  He  did  not  test  the  rock,  but  saw 
no  Indications  that  It  was  so  loose  as  to  re- 
quire it  to  be  brought  down  before  the  tlm- 
lier  was  placed.  Appellant's  argument  tiiat 
It  should  have  had  the  general  affirmative- 
charge  as  to  this  count  Is  based  upon  the  un- 
disputed fact  that  the  foreman  of  the  timber 
gang  did  test  the  rock,  it  proceeds:  If  the 
superintendent  had  tested  It  and  his  test  had 
shown  a  defective  or  dangerous  condition,  it 
would  have  been  bis  duty  to  direct  the  fore- 
man of  the  timber  gang  to  tiave  the  defect 
remedied.  Just  as  he  did  direct  him;  and,  it 
being  the  duty  of  the  foreman  also  to  make 
a  test,  the  conclusion  Is  that  on  the  proof, 
the  negligence  of  the  superintendent  became 
Immaterial.  Plaintiff's  Injury  must  be  laid 
to  the  negligence  of  the  foreman  as  Its  prox- 
imate cause.  It  may  be  conceded  that  if  the 
foreman  of  the  timber  gang  had  made  such 
test  as  due  care  required  when  he  came  to 
set  the  timber,  without  discovering  the  dan- 
gerous condition  of  the  rock,  the  failure  oa 
the  part  of  the  superintendent  would  be  Im- 
material. In  that  event  plaintiff's  injury 
must  be  laid  to  Inevitable  accident  It  was 
an  occurrence  which  could  not  be  foreseen 
or  provided  against  by  the  exercise  of  due 
care.  It  was  one  of  the  risks  of  his  employ- 
ment which  he  assumed,  and  for  which  the 
employer  cannot  be  held  liable.  But  the  evi- 
dence In  relation  to  the  test  nmde  by  the 
foreman  was  such  as  left  it  well  open  te 
the  jury  to  find  that  the  foreman's  test  waa 
applied  under  circumstances  which  rendered 
it  of  no  value — was,  In  effect  no  test — In 
which  case  the  Jury  was  authorized  te 
ascribe  the  plaintiff's  Injury  to  the  succes- 
sive co-operating  negligence  of  superlutend- 
ent  and  foreman,  since  due  care  on  the  part 
of  either  would  have  prevented  his  being  set 
to  work  under  the  loose  rock.  Instead  of  hav- 
ing it  brought  down  before  the  hitch  waa 
cut  and  the  prop  placed  in  position,  and  to- 
base  Its  verdict  upon  the  negligence  of  ei- 
ther. In  other  words,  a  case  Is  presented  la 
which  there  la  evidence  that  due  care  re- 
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qtdred  meonatn  tests  by  two  penons,  but 
a  teat  In  fact  by  nelttier.  Tbo  conteutloD  Is 
that  the  Isitiry  reaalttng  from  failure  of  any 
test  must  be  attributed  as  mattw  of  law  to 
tlie  negligence  of  the  last  only.  But  we 
are  of  the  opinion  that  u  against  the  defend- 
ant, whose  duty  Is  was  to  hare  both  testa 
made^  the  injury  may  be  attributed  as  well 
to  the  one  as  the  other,  and  that  there  was 
BO  error  in  refusing  the  general  charge  as 
to  either  the  seventh  or  eighth  counts. 

There  was  no  error  in  the  refnsal  to  give 
the  charge  which  la  made  the  subject  of  the 
third  assignment  of  error.  There  is  no  evi- 
dence in  the  record  that  plaintiff  knew  the 
rock  was  likely  to  fall.  The  charge  was  ab- 
stract 

The  charge  made  the  subject  of  the  fourth 
assignment  of  error  was  properly  refused. 
It  was  argumentatlTe,  and  tended  to  distract 
the  attention  of  the  Jury  from  the  proper  Is- 
floe;  L  whether  deffflidanfs  superintend- 
ent or  foreman  had  been  negligent. 

Where  an  employ^  la  engaged  In  making 
safe  an  unsafe  cimdltlon  in  the  plant  or 
premises  of  his  employer,  he  assnmea  the 
risk  of  injury  from  such  dangers  as  Inhere 
in  the  hnslnesB  In  wblch  he  Is  engaged;  but 
when  superiors  are  under  duty  to  guard  the 
employA  against  dangers  which  may  be 
guarded  against  In  the  exercise  of  due  care, 
he  may  rely  upon  tbe  performance  of  such 
duty  by  his  superiors,  and  does  uot  assume 
the  risk  of  Injuries  which  may  be  prevented 
by  their  exercise  of  due  care.  He  does  not 
assume  the  risks  growing  out  of  their  aeg- 
Iteence.  Tbe  fifth  assignment  of  error  is 
without  merit 

There  is  no  error  in  the  record,  and  the 
Judgment  of  tbe  court  below  Is  affirmed. 


SIMPSON.  McCLBLLAN. 
FIELJD,  JJ.,  concur. 


and  UAT- 


PnilXIPS  T.  BIRMINGHAM  INDUSTRI- 
AL CO. 

^Supreme  Court  of  Alabama.    Jane  17,  1009.) 

1.  Pbikcifai.  aitd  Aoeht  (S  78*)— Accodnt- 

ine— JuBiSDiorxoN  or  BtjuiTT. 

Tbe  bare  relation  of  principal  and  agent 
Joes  not  give  equity  jurisdiction  of  a  bill  by 
tbe  former  against  tne  latter  for  an  accounting; 
but  where  tne  relation  partakes  of  a  fiduciary 
character,  and  the  matters  of  which  an  account- 
ing la  sought  are  peculiarly  within  the  kuowl- 
edge  of  the  agent,  a  bill  for  an  accounting  lies. 

Il2d.  Note.— For  other  cases,  see  Principal  and 
A^nt.  Cent  Dig.  U  162-166>^  ;   Dec.  Dig.  ( 

3L  Account  (J  17')— Jubisdiction  of  Equitt 
— Pleadiwo. 
'  A  bill  alleging  that  complainant  purchased 
of  defendant  lana  in  his  possession  through 
croppers  engaged  In  cultivating  crops,  that  toe 
parties  subsequently  agreed  that  defendant 
ahooM  make  settlements  with  his  croppers  and 
should  look  after  the  gathering  of  tbe  crop  by 
wafte  hands  and  turn  over  the  proceeds,  that  de- 
feaidaDt  dliregBrded  the  trost  aaanmed  and  re- 


fused to  render  an  accounting  thereof,  the  de* 

tails  of  which  rested  within  his  Itnowledge,  and 
praying  for  an  accounting,  states  a  cause  of 
action  within  the  Jurisdiction  of  equity. 

[Ed.  Note.— For  other  cases,  sea  Account, 
Dec.  Dig.  »  17.*] 

Appeal  from  Chancery  Court,  JeflTersoD 
County;  A.  H.  Benners,  Chancellor. 

Suit  by  the  Birmingham  Industrial  Com- 
pany against  Lovick  W.  Phillips  for  an  ac- 
counting. From  a  decree  orermling  demur- 
rets  to  the  bill,  defendant  appeals.  Affirmed. 

The  facta  made  by  the  bill  are  (1)  that  the 
complainant,  a  corporation,  purchased  of  re- 
spondent 850  acres  of  land  In  Russell  coun- 
ty, Ala.,  and  received  a  deed  of  conveyance 
to  the  same;  (2)  that  at  tbe  time  of  said 
purchase  the  said  Phillips  was  in  the  pos- 
session of  said  land  through  and  by  his 
share  croppers,  who  were  engaged  In  the 
cultivation  of  mlscellaneoua  crops,  principal- 
ly cotton,  and  that  at  that  time  tbe  cultiva- 
tion of  tbe  crops  had  attained  to  that  statue 
at  which  little  else  was  left  to  be  done  than 
to  properly  supervise  the  needed  attention 
thereto  and  the  gathering  thereof;  that  tbe 
said  respondent  bad  a  full  corps  of  share 
croppers  or  supervisors  or  superintendents, 
and  represented  to  complainant  that,  If  it 
became  known  that  the  title  to  tbe  lands  had 
passed  out  of  respondent,  it  would  result  in 
a  demoralization  of  the  share  croppers  and 
other  employes  of  the  said  Phillips,  and  that 
It  would  be  good  policy  to  keep  the  transac- 
tion secret  so  far  as  these  employes  were 
concerned,  aud  permit  tbe  maturing  and 
gathering  of  the  crop  under  tbe  ostensible 
ownership  of  tbe  respondent,  as  tbe  rela- 
tions between  htm  and  his  employ^  were 
cordial,  and  they  would  take  greater  Inter- 
est In  their  duties  if  allowed  to  remain  un- 
der the  Impression  that  tbelr  relation  with 
their  old  employer  continued  without  Inter- 
ruption; and,  realizing  tbe  sound  argument 
of  said  respondent  in  this  behalf,  complain- 
ant enterefl  Into  an  agreement  set  fortb  In 
the  copy  of  an  agreement  in  writing  entered 
into  between  them,  hereto  attached  and 
marked  "Exhibit  B,"  witb  reference  thereto; 
(3)  that  the  crops  which  were  being  grown 
and  cultivated  on  the  lands  described  (Ex- 
hibit A)  were  being  cultivated  under  con- 
tract of  hire  by  what  are  known  as  share 
croppers,  under  the  terms  of  the  contract 
with  them;  the  said  Phillips  furnishing  the 
lands,  tbe  teams,  feed  for  the  teams,  and 
farming  Implements,  and  said  owner  of  tbe 
land  to  have  one-half  of  the  crop  gathered, 
chargeable  only  with  one-half  of  the  guano 
used  (here  follows  tbe  names  of  tbe  share 
croppers);  and  that  as  to  all  of  these  share 
croppers  the  said  respondent  was  to  make 
hia  own  settlement  with  them  as  to  what 
they  owed  him  for  advances  made  by  him 
out  of  their  own  share  of  the  crop,  the  re- 
maining half  of  the  crop  being  the  property 
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of  complainant;  chargeable  <mly  with  one- 
half  of  the  guano  used  In  making  the  crop, 
and  said  reapond«kt  was  to  look  after  the 
cuttlTatlon  and  gathering  of  the  crop  grown 
b7  the  wage  hands  and  turn  over  the  pro- 
ceeds of  the  crop  so  grown,  chargeable  with 
the  wages  payable  to  said  wage  hands,  and 
In  addition  with  the  feed  of  said  wage  bands 
and  the  feed  of  the  teams  used  by  them 
only,  no  charge  whatsoever  to  be  made  on 
account  of  the  use  of  teams  or  for  nt^slls, 
or  for  Implements  or  machinery  used  In  the 
cnltlratlon  of  sold  crop;  that  as  part  of  the 
agi'eement  the  said  Phillips  was  to  set  apart 
and  reserve,  of  the  old  cotton  seed,  snffldent 
to  plant  a  ten-mule  farm;  and  orator  shows 
that  not  only  has  respondent  neglected  his 
duty  In  this  particular  behalf,  but  orator 
charges  that  at  the  special  Instance  of  re- 
spondent all  of  the  old  cotton  seed  has  beoi 
removed  from  said  premises,  and  that  he 
has  done  all  In  hla  power  to  thwart  the  ef- 
forts of  complainant  to  put  the  said  land  In 
condition  of  cultivation  during  the  current 
year;  that  he  has  Instigated  the  former  em- 
ployes of  respondent  to  assert  datms  to  the 
premises  not  warranted  by  any  contract  made 
between  complainant  and  them,  and  that  he 
has  taken  an  active  part  In  preventing  the 
assertion  of  the  legal  rights  of  complainant 
111  the  conrta  of  the  state  whenever  com- 
plainant attempted  to  assert  those  rights  In 
the  court;  that  complainant  brought  an  ac- 
tion for  the  recovery  of  th^  old  cotton  seed, 
and  that  said  respondent  busied  himself  in 
person  in  the  courts  to  obstruct  the  pntgreea 
of  the  cause  and  nullify  the  efforts  of  the 
complainant  to  assert  Its  legal,  rights;  that 
he  has  Intermeddled  personally  with  every 
effcnt  made  by  complainant  .to  assert  Its 
legal  rights  and  to  exercise  acts  of  owner- 
ship ovOT  said  premises,  either  in  the  matter 
of  the  enqiloyment  of  lal)or,  or  Ip  perfecting 
contracts,  or  In  trying  to  dispose  of  said 
land,  having  In  every  manner  most  flagrant- 
ly disregarded  and  defied  the  oWlgatlon  of 
the  trust  assumed  by  him  under  said  agree- 
ment, and  has  failed  and  refused  to  render 
an  account  of  bis  stewardship,  the  details 
of  which  rest  entirely  within  the  knowledge 
of  respondent,  who  can  be  made  to  give  an 
account  of  the  same  only  through  this  hon- 
orable court  of  equity.  Then  follows  the 
prayer  for  an  accounting,  and  a  delivery  of 
al]  the  vouchers,  recelpte,  and  other  docu- 
ments belonging  to  complainant,  together 
with  a  full,  true,  and  particular  account  df 
all  the  money  which  has  or  ought  to  have 
been  received  by  him,  or  any  other  person 
on  his  order  or  at  his  conniving,  from  any 
rents.  Incomes,  or  property  arising  from 
said  land,  and  for  such  other,  further,  and 
general  relief.  The  agreement  Is  substan- 
tially as  set  out  in  tbe  bill.  A  plea  was  In- 
terposed to  the  bill,  setting  up  tbat  the  cause 
of  action  and  every  part  of  It  arose  in  Gua- 
sell  and  not  In  JetTerson  county,  and  tbat 
respondent  lived  at  all  times  In  RusselL  The 


demurms  In  various  vrays  take  the  point 
that  the  bill  Is  without  equity,  becariw  the 
complainant  baa  an  adequate  remedy  at  law, 
want  of  mutuality  In  account,  want  of  en- 
tanglement or  complication  In  the  account, 
and  iKcause  the  anaweni  of  defendant  to  the 
allegations  of  the  bill  are  not  shown  to  be 
essential  to  complainant  to  ascertain  the 
true  state  of  the  account  between  complain- 
ant and  respondent 

W.  T.  Stewart  and  W,  K.  Terry,  for  oppel- 
lant  A.  Latady,  tor  appdiee 

8ATRE,  J.  The  equity  of  the  bfll  Is  to  be 
fbund  in  Its  merits  as  a  bill  tor  an  account- 
ing. Tlie  bare  relation  of  principal  and  agent 
will  not  give  Jurisdiction  to  courts  of  equity 
to  entertain  a  bill  by  the  former  against 
the  latter;  but  where  the  relation  parfiikes 
of  a  fiduciary  character,  and  the  matters  of 
which  on  accounting  Is  sought  are  peculiarly 
within  the  knowledge  of  the  agent,  a  bill  tor 
an  accounting  will  be  entertained.  In  Hal- 
Bted  v.  Rabb,  8  Port  63,  tbe  defendant  had 
been  enqiloyed  aa  clerk  or  agent  to  take 
charge  of  a  mercantile  establldiment  of  com- 
plainant, who  at  sundry  times  furnished  in- 
voices of  goods.  The  defendant  had  not  fully 
accounted.  On  bill  filed,  Goldtbwalte,  J., 
aald:  "It  would  be  difficult  to  conceive  of  a 
matter  of  account  n^nlaahle  in  equity,  if  the 
facts  stated  in  the  bill  will  not  authorise  the 
interference  of  a  court  of  chancery  and 
support  Its  Jurisdiction."  In  the  case  of  Hall 
V.  McKellar  (Ala.)  46  South.  460,  It  was 
shown  in  tbe  bill  that  the  defendant,  being  an 
agent  of  the  complainant's  mother,  had  man- 
aged her  estate,  consisting  of  plantations, 
for  several  years,  and  at  the  time  of  her 
death  had  taken  possession  of  a  large  por- 
tion of  her  personal  property,  and  tbat  com- 
plainant had  no  means  of  ascertaining  how 
the  account  of  the  agency  stood.  Complain- 
ant had  made  frequent  demands  for  a  state- 
ment of  the  account  and  delivery  up  of  the 
property.  These  facts  weoe  held  to  show  a 
fiduciary  relation,  and  It  was  said:  "The  ac- 
counting by  the  agent  is  snffldent  to  give  the 
court  Jurisdiction."  That  bill  aous^t  discov- 
ery also;  but  the  equity  of  the  bill  was  un- 
equivocally planted  upon  the  fiduciary  char- 
acter of  the  ndatlon  between  the  complain- 
ant and  defendant  And  In  Ensleu  v.  Allen 
(at  this  term)  49  South.  430,  It  was  held  that 
an  agency  to  manage  an  estate -created  a  fidu- 
ciary relation  t>etween  principal  and  agent. 

In  MakeiMace  v.  Rogers,  11  Jur.  (N.  S.)  215, 
the  plaintiff  had  employed  the  defendant  to 
manage  hla  landed  estates.  Tbe  Vice  Chan- 
cellor, overruling  a  demurrer,  said:  "So  far 
as  I  understand  the  law,  I  am  unwilling  that 
there  ahould  be  tbe  allgbtest  doubt  cast  up- 
on It  The  bill  is  one  by  a  landowner  against 
a  person  whom  be  says  he  has  employed  as 
agent  and  manager  of  hla  estates,  and  who, 
be  also  says,  has  received  mon^s  in  tbe 
course  of  bis  acting  while  In  that  employ- 
ment, and  has  not  rendered  proper  accounts. 
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I  concetre  that  wherever  the  relation  be- 
hreen  the  person  who  seeks  an  account  and 
the  person  against  whom  he  seeks  It  partakes 
ot  a  Oduciary  character,  a  trust  is  reposed  by 
the  plaintiff  in  the  defendant,  and  that  the 
tmst  Is  not  the  same  as  Is  r^reseited  to  ez< 
Ist  in  the  ordinary  empltqrmettt  of  an  agent, 
snch  as  a  builder  or  other  tradesman.  The 
fldadary  character  of  the  emiUoynient  Im- 
poses opon  the  [wrson  employed  the  duty  of 
keeping  accounts  and  of  preserving  Touchers ; 
and  according  to  the  clA  law,  which  I  trust 
n-ill  continue  to  be  the  law  of  Uils  court,  a 
bill  for  an  account  may  be  filed  and  sustain- 
ed." On  appeal  that  decree  was  affirmed.  It 
being  noted  that  doubtless,  if  tbere  bad  been 
an  account  stated  between  the  parUes,  or  If 
tbe  bill  bad  made  no  case  of  general  agency, 
allying  only  an  Isolated  agency  transaction, 
Bncb,  we  noti^  as  was  tbe  case  in  Knotts  t. 
Tarver,  8  Ala.  743.  and  Crothers  t.  Lee,  29 
Ala.  337.  It  would  have  been  necessary  to 
sbow  special  circumstances  to  Induce  the 
court  of  chancery  to  ^aht  relief.  4  De  O.. 
J.  it  S.  649.  In  Foley  v.  HUl.  2  H.  L.  O.  2& 
a  bill  was  filed  against  a  banker,  and  Lord 
Cottenham,  after  pointing  out  the  trust  re* 
latlon  between  principal  and  factor,  used  this 
lai^iiage :  "So  it  Is  with  regard  to  an  agent 
dealing  with  any  property.  He  obtains  no 
lDt«%st  himself  in  the  subject-matter  b^ond 
Us  remuneration.  Be  Is  dealing  throughout 
for  another;  and.  though  he  Is  not  a  trustee 
according  to  the  strict  technical  meaning  of 
tbe  word,  be  Is  quasi  a  trustee  for  that  par- 
ticular transaction  for  which  he  is  engaged, 
and  therefore  in  tliese  cases  the  courts  of  eq- 
uity have  usnmed  jurlsdl^lon."  The  rda- 
tlon  between  banker  and  customer  was,  how- 
ever, distinguished,  and  held  not  to  be  fidu- 
ciary in  its  nature. 

Mr.  Pomeroy,  In  his  work  on  Eiquity  Juris- 
ivudence,  states  as  among  the  instances  in 
whldi  the  l^al  remedies  are  held  to  be  in- 
adequate, and  therefore  a  suit  in  equity-  for 
aa  accounting  proper,  those  cases  where  a 
fiduciary  relation  exists  between  the  parties, 
and  a  duty  rests  upon  the  defendant  to  ren- 
der an  account  4  Eq.  Jur.  S  1421.  And  In 
tbe  note,  after  stating  that  the  mere  relation 
of  principal  and  agent,  without  more — tlie  re- 
lation not  being  really  fldudazy  in  its  nature, 
and  no  obstacle  Interrenli^  to  a  recovery  at 
law— Is  Inauffldent  to  enable  a  principal  to 
nmUitaln  the  action  against  his  agent,  he 
adds:  "But  where  the  relation  Is  such  that 
a  confidence  is  reposed  by  the  principal  In 
bis  agent,  and  the  matters  for  which  an  ac- 
conatltig  is  sought  are  peculiarly  within  tbe 
knowledge  of  the  latter,  equity  will  awnme 
Jarladiction'* — and  to  this  he  cites  a  number 
of  authorities,  among  them  some  of  those 


which  we  have  noticed.  To  tbe  same  effect 
are  Thornton  t.  Thornton,  31  Orat  (Ta.)  212; 
Taylor  r.  Tompkins,  2  Helsk.  (Tenn.)  89. 

Dargln  v.  Hewlltt,  115  Aia.  610,  22  South. 
128,  and  Hnls^  v.  Walker  County,  147  Ala. 
501,  40  South.jSll.  rolled  on  by  the  appellant, 
are  to  be  distinguished  from  tbe  case  In  hand. 
In  both  the  reliance  seems  to  have  been  on 
tbe  complication  of  accounts  and  the  neces- 
sity ft>r  a  discovery.  In  both  it  was  draled 
that  there  was  difficulty  in  tbe  accounting 
sought  such  as  would  confer  Jurisdiction.  In 
tbe  first-named  case  there  was  no  intimation 
that  a  fiduciary  rdatlon  ezteted  between  com- 
plainant and  defendant;  in  the  latter  tbat 
Inquiry  was  expressly  pretermitted,  though 
It  seems  also  to  have  been  held  that  the  par- 
ly whom  the  bill  sought  to  bold  to  an  ac- 
countii^  belonged  to  a  doss  of  public  office 
of  whom  it  was  said  In  state  t.  Bradabaw^  60 
Ala.  289,  that  they  bold  public  trusts,  but 
their  official  trusts  are  not  of  tbe  class  which 
we  are  accustomed  to  characterize  as  private 
or  personal  trusts. 

The  question  then  Is  whether  the  bill  In 
this  case  shows  a  fiduciary  relation  between 
complainant  and  defendant.  Appellant  (de- 
fendant), being  the  owner  of  a  large  tract 
of  land  in  Russell  county,  which  he  was  en- 
gaged in  cultivating  with  a  full  corps  of  share 
croppers  and  wages  hands,  on  June  12,  1907, 
sold  and  conveyed  the  same  to  the  a^>ellee. 
On  June  I5tli,  thereafter,  the  i^rties  entered 
Into  an  agreement  concerning  the  completion 
of  the  work  of  making  and  gathering  the 
crop  for  the  then  current  year,  which  will 
be  found  in  the  statement  of  the  fact?  to  be 
made  by  the  reporter.  The  bill  alleges  that 
the  defendant,  in  flagrant  disregard  of  the  ob- 
ligations of  the  trust  assumed  by  him,  had 
procured  the  removal  from  the  premises  of 
all  of  the  old  cotton  seed,  that-  he  tiad  done 
all  in  bis  power  to  thwart  tbe  efforts  of  com- 
plainant to  put  the  land  In  cultivation  during 
the  year  current  at  the  time  ot  the  filing  of 
the  bill  (June  20,  1908),  and  had  failed  and 
refused  to  render  an  account  of  his  steward- 
ship, the  details  of  which  rest  entirely  within 
the  knowledge  of  the  defendant  An  account- 
ing, and  other  relief,  Is  prayed  for,  and  a 
denee  tiiat  defendant  pay  to  complainant 
what  should  be  found  due,  and  the  delivery 
np  of  vouchers,  receipts,  and  other  documents 
belonging  to  tbe  complainant.  On  considera- 
tion of  tbe  facte  averred.  In  connection  with 
the  principles  of  law  announced,  we  hold  that 
tbe  decree  of  the  Chancery  court  overruling 
the  demurrer  to  the  bill,  was  a  proper  decree. 

Afflnned. 

DOWDELL,  C.  J.,  and  ANDEnSON  and 
McCLELLAN,  JJ.,  concur. 
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00  SOUTHBBN  BBPORTBB. 


RUDOIiPH  Y.  GITT  or  ELYTON. 
<Sapnme  Coart  of  AUbama.   Jane  17,  1900.) 

1.  MUKICIPAI,  CORPOBATIOKS  (J  697*)  —  USE 

OF  Streets— OBSTBucnoRfr—KBUEDiEs. 
AC  the  suit  of  a  city  a  coart  of  equity  will 
abate  an  obstraetioi  In  a  street  %■  a  public  nnt- 

sance. 

[Ed.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Cent  Dig.  I  19(S;  Dee.  Dig.  f 

2.  MUWICIPAI.  COBPOBATIONS  (8  C97*)— USB  OF 
STSBBTB  --  AbATZUEHT  —  SUFFICIENCT  OF 
COHPUIITT  —  COBPOBAXI  GAPACCTT  OF 
PUIINTIFF. 

Id  a  suit  by  a  dty  to  abate  an  obstrnctios 
in  a  public  highway,  an  alleKation  that  plaintiff 
was  a  municipal  corporation  located  in  a  certain 
county  was  sufficient;  without  alleging  how  or 
when  such  corporation  was  created. 

[Ed.  Note^For  other  caiiefl,  sea  Municipal 
Gonmrationa,  Dec.  Dig.  |  697.*] 

3.  CORPOBA-nONS  (8  29*)— EXIBTBNCB. 

The  existence  ol  a  corporation  must  sen- 
erally  be  tested  by  a  direct  proceeding  for  that 
purpose,  as  to  vacate  its  charter,  oast  its  offi- 
cers, etc 

[Ed.  Note.— For  otlier  cases,  see  Corporations, 
Cent  Dig.  IS  77-T9,  2504;  Dec  Dig.  |  29.*] 

4.  MuniCIPAI.  COEPOBATIORB  (8  697*)— USE  OF 

STBEErrs—OBffiBUCTiOKS— Actions  to  Abate 
—Sufficiency  of  Bill— EsTABLismcEKT  of 
Stbeet— Pbesckiptior. 

In  a  suit  by  a  city  to  abate  as  a  public  nui- 
sance obstructions  in  a  highway,  a  general  alle- 
gation that  the  road  named  had  been  continu- 
ously used  as  a  public  highway  for  more  than 
20  years  was  samdent,  in  absence  of  a  demur- 
rer thereto  for  not  alleging  that  it  was  used  ad- 
versely. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  697.*] 

5.  Pleadiko  (S  400*)— Objections  to  Plead- 

INa-^FAILUBE  TO  DeUUB. 

Whether  an  allegation  in  the  bill  was  ob- 
jectionable as  a  conclusion  will  not  be  decided 
on  appeal,  where  the  point  was  not  raised  by 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  1355-1360;  Dec  Dig.  8  406.*] 

6.  Dedication  (8  19*)— Acts  Corstitctino— 
Desionation  in  Maps  and  Plats. 

Where  the  owner  of  land  adjoining  a  road 
within  the  city  limits  caused  it  to  be  platted, 
mapped,  and  Isld  out  in  city  lots,  and  sold  the 
lots  with  reference  to  the  plats,  and  a  subse- 
quent owner  had  it  resurveyed  and  replatted, 
and  filed  the  map  in  the  probate  office  snowing 
the  road  as  a  public  highway,  the  road  was  ded- 
icated to  public  use,  so  that  one  burring  lots  with 
reference  to  such  plat  cannot  question  the  public 
diaracter  of  the  highway. 

[Ed.  Note. — For  other  cases,  see  I^edication, 
Cent  Dig.  93  35.  37-47 ;  Dec.  Dig.  8  19.'J 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Suit  by  the  City  of  Elyton  against  Z.  T. 
Budolph.  From  a  decree  oTerrullns  a  de- 
murrer to  tbe  complaint,  defendant  appeals. 
Affirmed. 

Ward  &  Rndolph,  for  appellant  Felix  D. 
Blackburn,  for  appellee. 

McOLELLAN,  J.  Appeal  from  decree  over- 
ruling  demurrer.  Bill  by  a  mnniclpal  cor- 
poration to  abate  a  public  nuisance  created, 


It  la  alleged,  by  the  Kveaence  of  bnlldlnga 
and  fences  of  respondent  (appellant)  In  a 
public  highway  within  tbe  Umlta  of  such 
mnnidpallty.  That  the  powers  of  a  court  of 
equity  may  b«  Invcfted  to  snch  purpose  Is 
settled  In  thhi  state.  Jackson  t.  Snodgrass, 
140  Ala.  865,  37  South.  246,  and  authorities 
fbare  dted ;  Demopidis  t.  Wobb,  87  Ala.  639, 
6  South.  408;  Webb  t.  DemopoIIs,  95  Ala. 
116,  18  South.  239,  21  L.  B.  A.  62. 

The  averments  of  the  bill.  In  an  elfort  to 
show  a  public  rl^t  In  the  "Qeorgla  Boad," 
proceed  along  two  lines,  via.:  First  con- 
tinuous use  thereof  as  a  public  highway  by 
the  public  for  more  than  20  years ;  and,  sec- 
ond, the  platting  by  the  owner  of  the  ter- 
ritory attlngait  to  the  described  road,  and 
the  sale  ot  lots  with  reference  to  that  map 
or  platting,  whereon  said  "Georgia  Boad" 
was  shown,  the  rrapondent  being  one  of  the 
purchasers  under  such  circumstances.  It  Is 
flatly  averred  in  tl^e  amended  bUI  that  the 
obstructlims  mentioned,  maintained  by  re- 
spondent, are  located  within  the  limits  of 
the  "Georgia  Bond."  It  is  also  unequivocal- 
ly all^^  that  the  "Qeorgia  Road"  Is  and 
has  been  for  upwards  of  20  yean  a  public 
h^bway. 

Much  of  appellant's  ailment  Is  addressed 
to  the  proposition  that  the  city  of  Elyton 
shows  no  proper  right  to  luToke  this  phase 
of  equl^'s  Jurisdiction.  The  bill  omtalned 
the  sTerment  that  the  Mty  of  Elyton  Is  a 
municipal  corporation,  located  *  *  *  in 
JefCorson  county,  Alabama."  Where,  how,  or 
when  sudti  Incorporation  was  created  or  es- 
tablished was  not  required  to  be  ^edflcally 
averred.  We  ard  aware  of  no  rule  of  plead- 
ing requiring  such  particularity,  nor  decision 
of  this  court  so  afflrmlng.  Generally  the  ex- 
istence Tel  tton  of  a  corporation  must  be  te8t> 
ed  by  direct  proceeding  to  vacate  the  char- 
ter, oust  ita  officers,  or  proceedings  in  that  na- 
ture. Ex  parte  Moore,  62  Ala.  471. 470.  These 
considerations  dispose  of  several  grounds  of 
tbe  demurrer. 

The  bill  is  silent  In  averment  that  the 
"Georgia  Road"  was  adversely  used  Iqr  the 
public  for  the  period  Indicated.  There  is. 
however,  no  ground  of  demurrer  pointing  out 
this  particular  defect  The  general  averment 
that  the  "Georgia  Road"  had  been,  for  more 
than  20  years,  continuously  used  as  a  pub- 
lic highway,  was  sufficient  to  give  the  bill 
equity.  Jones  v.  Bright,  140  Ala.  268,  37 
South.  79. 

Those  grounds  of  the  demurrer  taking  the 
point  that  the  buildings  and  fences  were  not 
shown  to  have  been  on  any  part  of  tbe  "Geor- 
gia Road"  were  expressly  met  by  the  aver- 
ments of  the  amendment  to  the  bill.  There 
Is  no  ground  of  demurrer  objecting  that  the 
stated  avermoit  was  a  conclusion,  even  if 
sach  an  objection  were  triable— a  question 
not  raised,  and  hence  not  decided. 

According  to  the  averments  of  the  bill  the 
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•^eorgU  Road"  wu  a  "public  highway"  be- 
fore the  year  1S8S.  In  that  year,  It  appean 
from  the  bill,  the  owner  of  the  land  touching 
the  "Georgia  Road"  within  the  llmlta  of  thla 
municipality  caused  It  to  be  platted  and  map- 
ped and  laid  It  off  in  dty  or  town  lota ;  and 
inch  owner  sold  lota  with  reference  to  ttiat 
plattins.  It  fnrttaer  appears  from  ttie  bill 
that  Miss  Margaret  Walker,  In  1891,  then 
owner  of  lands  described  In  the  bill,  caused 
it  to  be  resurve^ed  and  replatted,  and  ffled 
the  acknowledged  map  In  the  probate  office 
of  JetFerscm  county;  that  on  such  map  the 
"Georgia  Road"  was  shown  as  a  public  high- 
way; and  that  respondent  bought  his  lots 
with  reference  to  Bach  platting  Ham  v. 
DaderlUe,  100  Ala.  199.  14  South.  8.  O'he  ef- 
fect of  this  action  by  the  owner  was  a  dedi- 
cation of  the  Georgia  Road  to  public  use, 
even  If  It  was  not  previously  a  public  high- 
way ;  and  the  respondent  cannot.  If  the  aver- 
menta  Indicated  are  sustained,  question  the 
public  cOiaracter  of  such  highway.  Roberts 
T.  aiathews,  137  Ala.  528,  84  South.  624.  97 
Am.  St  R^  56,  and  authorities  therein  cited. 

If  the  arerments  of  the  blU,  in  tithnr 
phase,  are  sustained,  the  sole  question  must 
be  one  of  fact,  tIz.,  whether  the  space  oc- 
cupied by  the  buildings  and  inclosed  by  the 
fences  la  a  psrt  of  the  "Georgia  Road."  If 
so,  the  right  of  the  complainant  to  the  relief 
prayed  cannot  be  doubted. 

There  was  no  error  in  OTerrnllng  the  de- 
murrers to  the  amotded  bUl,  and  the  decree 
appealed  from  is  affirmed. 

Affirmed. 

DOWDELL.  C.  J.,  and  ANDERSON  and 
fiAXRB*  33^  concur. 


ST.  LOUIS  &  S.  F.  R.  CO.  t.  CASH  GRAIN 
CO. 

(Supreme  Court  of  Alabama.   June  10^  1909.) 

L  Cabuebs  (I  lOS*)— Gabbuoi  or  Fbkioht 

— Actions— DKFENBEs. 

A  plea,  in  bd  action  againat  a  carrier  for 
lailare  to  deliver  freight  wfttiiD  a  reasonable 
time,  which  does  not  show  that  the  can  re- 
ferred to  therein  contained  the  freight,  or  tliat 
tlie  slifpper  was  responsible  for  the  matters  set 
Dp,  aod  which  does  not  show  that  the  matters 
alleged  might  not  have  had  reference  to  a  dif- 
ferent shipment,  ii  bad. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
CenL  Dig.  |  437 ;  Dec.  Dig.  {  103.*1 

2.  Cakbiebb  (S  62*)— Cabbiage  or  Fbeioht— 

CziAssincATioN — Effect. 

A  carrier,  clasBifying  goods  received  for 
ablpment  with  knowledge  of  their  character, 
and  collecting  the  freight  for  the  shipment  and 
delivery  of  the  goods  under  such  classification, 
cannot  avoid  the  contract,  or  its  liability  tor 
failure  to  ship  according  to  the  contract,  on 
the  gronnd  that  the  goods  did  not  belong  to  the 
class  named. 

(Ed.  Note.— For  other  eases,  see  Carriers, 
CenL  Dig.  |  210;  Dec  Dig.  |  62.«1 


3.  EviDBNCB  (f  lis*)— Vamje  of  Pbopebtt, 

In  an  action  against  a  carrier  for  injury 
to  or  destruction  of  goods  received  for  carriage 
to  J.,  evidence  of  the  value  of  the  goods  at 
to  determine  their  value  at  J.,  ia  admissible. 

[Ed.  Note.- For  other  cases,  see  Evidence^ 
Cent  Dig.  I  259;  Dec.  Dig.  I  113.*] 

4.  Evidence  ({  472*)— Opiviov  Evidenoi— 
Dauages. 

The  rule  that  a  witness  cannot  testify  as 
to  his  opinion  of  the  amount  of  damages  from  a 
breach  of  contract  or  a  wrong,  but  that  the 
witness  must  testify  to  the  facts  and  permit  the 
jury  to  draw  the  conclusions,  la  subject  to  the 
exception  that  a  shipper,  suing  for  injury  to' 
goods  delivered  to  a  earner  for  shipment,  may 
give  his  opinion  as  to  the  amount  of  the  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  2186-2195;  Dec.  Dig.  8  472.*] 

5.  Evidence  (S  474*)— Opinion  Evidence— 

AoHZSSIBILITr. 

Where  a  shipper,  suing  for  injury  to  goods 
delivered  to  a  carrier  for  transportation,  show- 
ed in  his  testimony  that  be  knew  the  value  of 
the  goods  ttefore  and  after  the  injury,  and  that 
he  referred  to  the  difference  when  BpeaUng  of 
the  amount  of  his  damages,  his  testimony  was 
competent  on  the  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2219;  Dec.  Dig.  S  474.*] 

6.  Evidence  (}  213*)— Adhissions— ANcissi- 

BILITY. 

Ttiat  a  shipper,  suing  a  carrier  for  Injury 
to  or  destruction  of  goods  received  for  trans- 
portation, bad  presented  a  claim  direct  to  the 
carrier  In  settlement  of  the  controversy,  with  a 
view  of  reaching  an  amicable  adjustment  of  the 
dispute,  could  not  be  shown  as  an  admission  of 
the  extent  of  the  loss. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  745 ;  Dec  Dig.  {  213.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  T.  L.  Soweii,  Judge. 

Action  by  tlie  Cash  Grain  Company  against 
the  St.  Loula  &.  Sau  Francisco  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Alhrmed. 

Ranhhead  &  Bankhead,  for  aroeltant. 
Acufl  ft  Cocmer,  Ernest  Lacy,  and  Lelth  ft 
Gunn*  for  appellee. 

MAYFIELD,  J.  The  appellee  sued  the  ap- 
pellant, a  common  carrier,  to  recoror  dam- 
ages as  for  conveying  and.dellTery  of  certain 
goods  described  in  the  complaint  One  count 
dalnwd  damages  for  failure  to  deliver,  one 
for  failure  to  deliver  In  good  condition,  and 
one  for  failure  to  deliver  within  a  reasouabie 
time. 

Flea  2  was  palpably  bad,  and  was  clearly 
no  answer  to  the  third  count  of  the  com- 
plaint, to  which  It  was  addressed.  It  did 
not  allege  or  show  that  the  two  cara  referred 
to  In  the  plea  c(nitalned  the  goods  In  ques- 
tion, or  that  the  plaintiff  was  bound  by'  or 
responsible  for  the  matters  set  up  In  the  plea. 
So  far  aa  the  plea  shorn.  It  may  have  had 
reference  to  an  entirely  different  shipment  of 
goods,  and  to  a  different  contract  from  the 
one  made  the  basis  of  the  complaint. 

There  was  ample  evid«ice  to  support  a 
verdict  for  plaintiff  under  either  count  of 
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the  complaint  There  was  certainly  no  ma- 
terial variance  between  the  proof  and  all  the 
counts ;  hence  those  charges,  which  were  the 
general  affirmative  charges,  were  properly 
refased. 

The  bill  of  lading  contained  no  prorlslona 
sufficient  to  prevent  a  recovery  under  the 
pleadings  and  proof  in  this  case.  The  char^ 
acter  ^nd  the  quality  of  the  goods  shipped 
were  known,  or  could  and  should  have  been 
known  to  the  defendant'  It  knew  that  they 
were  not  all  "canned  goods"  when  they  were 
shimwd,  but  by  an  agreement  It  engaged  to 
class  the  whole  lot  as  such,  and  thus  classifled 
and  knowingly  billed  them  ont  and  collected 
^ight  for  shipment  and  delivery  aa  such ; 
hence  It  should  not  now  be  allowed  to  avoid 
the  contract  because  of  the  classification 
which  it  made  itself,  nor  to  avoid  liability 
for  Its  failure  to  ship  and  deliver  according 
to  its  contract  If  any  one  was  at  fault  in 
the  matter,  it  was  the  defendant  A  party 
should  not  profit  by  his  own  fault  wrong. 

This  court  does  not  know  that  there  is  such 
a  difference  between  the  valne  of  the  goods 
in  question  at  BirmlBgham  and  that  at  Jas- 
per as  to  render  evidence  of  their  value  at 
either  place  Inadmissible  In  determining  their 
value  at  the  other.  As  was  said  by  this 
court  in  the  case  of  Ward  v.  Reynolds,  82 
Ala.  890:  "It  is  possible  that  two  places  may 
be  so  remote  and  the  markets  so  diverse  that 
the  value  at  one  place  would  afford  no  aid 
to  the  mind  in  determining  the  value  at  the 
other.  But  such  does  not  appear  to  have 
been  the  case  here."  There  Is  no  evidence 
that  tends  to  show  that  defendant  was  in- 
jured, or  could  have  been  Injured,  by  evi- 
dence as  to  the  value  of  the  goods  at  any 
place  other  than  that  of  the  destination.  As 
to  some  of  the  goods,  it  might  have  been  nec- 
essary to  show  their  value  at  Birmingham, 
as  a  means  of  proving  their  value  at  Jasper. 
So  there  Is  nothing  in  the  objections  as  to  the 
venue  of  the  proof  of  value. 

As  a  rule,  a  witness  or  a  party  Is  not  allow- 
ed to  testify  as  to  his  opinion  of  the  amount 
of  damages  suffered  In  consequence  of  a 
breach  of  contract,  or  of  a  wrong  the  basis 
of  the  action  for  damages.  Witnesses  in  Ibis 
matter,  as  in  most  others,  can  only  testify  to 
the  facts,  and  must  leave  It  to  the  Jury  to 
draw  the  conclusions  from  the  facts.  This  Is 
peculiarly  the  province  of  the  Jury,  and  not 
that  of  the  wltnessea.  Montgomery,  etc.,  Co. 
V.  Vomer,  19  Ala.  185;  Young  v.  Cureton,  87 
Ala.  728,  6  South.  352  ;  Alabama,  etc.,  Co.  v. 
Burkett,  42  Ala.  83.  But  tills  rule  has  Ilmi- 
tations  or  exceptions.  It  does  not  exclude 
all  evidence  as  to  the  amount  of  damages  In 
all  cases.  The  case  at  bar  is  clearly  not 
within  the  rale  above  announced,  and.  If  It 
were,  the  evidence  complained  of  was  ob- 
viously rendered  harmless  by  the  subsequent 
answers  of  the  witness,  and  consequently  it 
affirmatively  appears  that  no  injury  resulted. 
While  some  of  the  questions  propounded  to 
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tbe  plaintiff,  as  to  the  damages  suffered,  were 
improper  and  subject  to  the  objections  aas^- 
ed.  and  some  of  the  answers  thereto  (or,  at 
least  parts  thereof)  may  have  been  subject 
to  defendant's  objections  thereto,  yet  all  of 
tlie  questions  ami  all  of  the  answers,  as  to 
this  matter  of  damages,  taken  together,  show 
that  n(^posslble  Injury  resulted  from  the  Im- 
proper question,  or  from  the  answer,  or  a 
part  thereof. 

It  Is  conceded  by  appellant  that  the  proper 
measure  of  damages  was  the  difference  be- 
tween the  value  of  the  goods  as  Injured  or  de- 
stroyed, and  tiielr  value  if  delivered  In  good 
order;  and  it  clearly  appears  from  the  wit- 
ness' answer  that  it  was  this  difference  of 
value,  and  it  alone,  to  which  he  referred 
when  he  spoke  of  the  damages.  He  says  so 
In  plain  and  unmistakable  language.  He  was 
shown  to  know  their  value  before  and  that 
after  the  Injury,  and  that  the  difference  was 
what  he  referred  to  when  he  sijoke  of  it  as 
the  amount  of  his  damages.  So  the  result 
was  the  same  as  If  he  had  testified  first  to 
the  value  of  the  goods  In  the  injured  condi- 
tion, and  then  as  to  their  value  in  good  condi- 
tion, or  the  condition  In  which  the  defendant 
received  them.  It  has,  however,  been  held 
by  this  court  that  a  witness  might  give  his 
opinion  as  to  the  amount  of  damages  or  In- 
Jury  to  a  mule  or  to  a  slave,  wheo  the  only 
damage  referred  to  was  the  difference  be- 
tween the  value  of  the  slave  or  mule  before 
and  that  after  the  Injury;  and  thus  such 
evidence  was  not  within  the  rule  first  an- 
nounced In  Varner's  Case,  19  Ala.  185,  and 
subsequently  followed.  In  fact,  Varner's 
Case  is  expressly  referred  to  and  distinguish- 
ed therefrom.  Johnston's  Case,  37  Ala.  459, 
460;  Ward  v.  Reynolds,  supra. 

The  court  properly  declined  to  allow  de- 
fendant to  prove  that  plaintiff  presented  a 
claim  for  $150,  In  settlement  of  this  matter, 
direct  to  the  railroad  company,  and  that  he 
agreed  to  settle  It  for  this  sum.  This  is 
clearly  shown  to  have  been  in  the  nature  of 
admissions  In  view  only  of  an  amicable  ad- 
justment of  the  matter  In  dispute.  It  Is  not 
shown  that  It  was  professed  to  represent 
the  amount  of  plaintiff's  actual  damages,  or 
that  It  was  his  estimate  or  opinlou  thereof. 
Such  evidence  should  never  be  admitted ; 
otherwise,  It  would  be  dangerous  for  parties 
to  treat  with  each  other,  looking  towards 
compromising  or  adjusting  their  differences. 
The  proposition  of  one  might  be  used  against 
him.  by  the  other,  on  the  final  trial.  Collier 
v.  Coggins.  103  Ala.  287,  IS  South.  S78;  1 
Greenl.  on  Ev.  192. 

There  is  no  reversible  error  In  the  record, 
and  the  judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
UcCLELLAN,  JJ.,  concur. 
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O'BTBNB  T.  HENLEY  et  aL 

(Snpreme  Gonrt  of  Alabama.    May  20,  1909. 
Seheartng  Denied  Jane  30,  1900.) 

1.  L&HDLOBD  AHD  TENANT  (8  192*)— LlABIL- 

ITT  FOs  Rent— Destbuction  of  Pbeuibes. 
The  common-law  rule  that  the  destruction 
of  the  leased  premises  b;  fire,  inevitable  acci- 
dent, violence  of  nature,  or  tbe  public  enemy 
does  not  relieve  tbe .  tenant  from  an  express 
covenant  to  pay  rent,  in  the  absence  of  a 
stlpolatkm  to  tbe  contrary,  or  unless  the  lessor 
has  covenanted  to  rebuild,  is  subject  to  the 
exception  that  a  complete  deatraction  of  the 
premises  releases  the  liability  of  tbe  tenant. 

[Ed.  Not&— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  DIff.  |  777;  Dee.  Dig.  |  192.*] 

2.  Laitdlobd  and  Tenant  (8  192*)— Liabh.- 
ITT  FOB  Rent— Destbdction  of  PBEuiaca. 

An  eviction  of  tbe  tenant  by  tbe  landlord 
or  any  interference  which  deprives  tbe  tenant 
of  tbe  enjoyment  of  the  premises  to  the  ex- 
tent of  the  lease  authorizes  him  to  abandon 
the  premises  and  exonerates  him  from  further 
liability,  but  an  act  of  a  third  person  which 
impairs  the  usefulness  of  tbe  premises,  not 
amounting  to  an  eviction  by  the  landlord  or 
paramonnt  title  or  to  a  breach  of  the  covenants 
or  the  repair  or  removal  of  the  premises  by 

f>ublic  autnority,  will  not  exonerate  tbe  tenant 
rom  the  payment  of  rent,  In  tbe  absence  of  a 
contract  to  that  effect. 

[Ed.  Note.— For  other  cttsen.  see  T^andlord  and 
Tenant,  Cent.  Dig.  |  777;  Dec.  Dig.  |  102.*] 

^  Landmbd  AHD  Tbnant  ({  109%*)— LlA- 
BILITT  FOB  REn^DESTBUCTION  OP  BUSI- 

NESa. 

The  destmctioD  of  the  business  which  by 
the  lease  waa  to  be  carried  on  io  the  leased 
premises  is  as  to  the  liability  of  the  tenant  for 
rent  analogous  to  a  destruction  of  tbe  prem- 
ises ;  and.  where  the  business  or  trade  is 
totally  destroyed,  the  liability  to  pay  rent  ceases. 

[Ed.  Note, — For  other  casps,  see  Landlord  and 
Tenant,  Dec.  Dig.  §  199%.*] 

4.  Landlobd  and  Tenant  (8  199%*)— Lia- 
BiLiTT  roB  Rent— "Sausok.^ 

A  lease  of  premises  for  saloon  purposes, 
made  when  it  was  lawful  to  sell  intoxicants,  and 
used  by  tbe  lessee  as  a  saloon  for  the  sale  of 
iatoxicants,  soft  drinks,  cigars,  etc.^  until  the 
prohibition  law  went  into  effect,  is  not  ter- 
minated by  tbe  prohibition  law  so  as  to  release 
the  lessee  from  uability  for  future  rent,  for  tbe 
business  is  not  totally  destroyed ;  the  word 
"saloos"  as  used  in  tbe  lease  including  tbe 
isle  of  intoxicants,  but  not  excluding  the  sale 
of  other  things.  [Quoting  Words  ft  Pbraaes, 
vol  7,  pp.  0310-6311.] 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  8  199%.*] 

5.  Costeacts  (S  136*)— Executobt  ContbaCts 

—EHrOBCEMENT. 

An  executory  contract,  nnlawfal  when 
made,  or  contracting  for  tbe  doing  of  an  un- 
lawlal  act,  is  not  enforcible  by  either  party. 

[Ed.  Note.- For  other  cases,  see  Contracts, 
Cent  Dig.  8  681 ;  Dec.  Dig.  8  136.*] 

Appeal  from  City  Court  of  Birmingham; 
C  C.  Nesmlth,  Judge. 

Action  by  John  C.  Henley  and  others 
against  T.  W.  O'Byrne  for  the  rent  of  a  build- 
ing for  saloon  purpoBes  accruing  after  tbe 
g(dng  into  effect  of  the  prohibition  law. 
From  a  judgment  for  plaintlfb,  defendant 
appeals.  Affirmed. 


Powdl  &  BlackbDin,  toe  appellant  R.  B. 
Smyra*,  fOr  appellees. 

MATFIELD,  J.  There  Is  but  one  material 
question  raised  by  this  appeal,  which  Is  this: 
Did  the  prohibition  law  In  this  state  ex  pro* 
prio  Tlgore  terminate  leases  of  premises 
which  were  let  only  for  saloon  purposes?  If 
It  did,  the  judgment  for  plaintiff  below  Is 
erroneous  and'  must  be  reversed.  If  It  did 
not,  the  judgment  was  correct  and  must  be 
affirmed. 

Tbe  rule  of  the  common  law  was  that  the 
destmctlrai  of  the  leased  prmlses  during  the 
term  by  fire,  IneWtable  accident,  the  violence 
of  nature;  the  act  of  a  public  enemy,  did  not 
relieve  the  tenant  from  an  express  covenant 
to  pay  rent,  unless  It  vras  stipulated.  In  tbe 
lease  that  there  should  be  a  cessation  of  tbe 
rent  In  such  case,  or  unless  the  lessor  had 
covenanted  to  rebuild  In  such  case.  Cham- 
berlain V.  Gtodfr^'s  Adm'r,  50  Ala.  630 ;  Cook 
V.  Anderson,  85  Ala.  99.  4  South.  713 ;  Taylor 
on  Landlord  &  Tenant,  S  377 ;  S  Kent,  603.  A 
limitation  or  ezc^lon  to  this  rule  Is  that, 
If  the  destruction  of  the -lease  or  premises  Is 
complete-nothing  remaining,  the  subject- 
matter  or  thing  leased  no  longer  existing — 
then  tbe  liability  of  the  tenant  for  rent 
ceases.  This  because  rent  Is  a  profit  Issuing 
out  of  tbe  lands  or  tenemraita  as  compensa- 
tion for  the  use  or  occupation.  Hence,  If  tbe 
principal  is  gone,  the  Interest  or  Incident  can- 
not continue  to  exist.  To  Ulnstrate:  If  a 
farm  Is  leased,  and  tbe  buildings  are  during 
the  term  destroyed  by  fire,  the  tenant  Is  still 
liable  for  rent;  but  If  a  room  only  of  that 
house  bad  been  rented,  or  one  story  only,  and 
tbe  house  was  destroyed  completely,  the  ten- 
ant would  not  thereafter  be  liable  for  rent. 
If  the  room  or  story  rented  was  only  partial- 
ly destroyed  or  Injured,  however,  the  rule 
would  be  different.  McMillan  v.  Solomon,  42 
Ala.  856,  04  Am.  Dec.  654 ;  Chamberlain  .v* 
Godfrey's  Adm'r,  60  Ala.  630.  An  eviction 
of  the  tenant  by  the  landlord,  or  any  Inter- 
ference by  the  latter  which  deprives  the 
former  of  the  right  of  enjoyment  of  the  prem- 
ises to  the  full  extent  of  the  lease,  will  au- 
thorize the  tenant  to  abandon  the  premises, 
and  will  exonerate  blm  from  further  liabil- 
ity for  rent  Crommelln  v.  Thelss,  31  Ala. 
412,  70  Am.  Dec.  499 ;  Chamberlain  v.  God- 
frey's Adm'r,  supra.  But  the  act  of  a  third 
person  which  Impairs  the  usefulness  of  the 
premises,  but  which  does  not  amount  to  an 
eviction  by  the  landlord  or  paramount  title, 
or  to  a  breach  of  bis  covenants,  or  where 
the  premises  are  repaired  or  removed  by  pub- 
lic authority,  there  la  no  eviction  by  the 
landlord  which  will  exonerate  tbe  tenant 
from  the  payment  of  rent.  In  the  absence  of 
a  contract  to  that  effect  24  Gyc.  pp.  1132, 
1133. 

Some  of  the  courts  of  the  United  States 
have  held  that  there  is  no  limitation  or  ex- 
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ceptlon  to  1S»  rnlo  that  tbe  tenant  remalDB 
liable  for  rent  notwithstanding  there  U  an 
entire  destrnctlon  of  the  premlaea  and  of 
the  lease,  eTen  whoe  oalj  a  room,  a  story,  or 
a  certain  apaiiment  is  le^  which  carries  no 
Interest  In. tbe  land  itself.  Helbnm  v.  Hot- 
ford,  7  Bosh  (Ky.)  168.  Some  of  the  West- 
ern states,  howerer,  have  adopted  an  inter- 
mediate rule  of  prorating  or  apportioning  the 
loss  between  the  vendor  and  the  vendee  by 
abating  a  part  of  the  contract  price.  In  the 
case  of  Wattles  v.  South  Omaha  Ca,  60  Neb. 
2S1,  68  N.  W.  785.  36  L.  B.  A.  424,  61  Am. 
St  Bep.  664,  the  majority  of  the  coaft  hold 
that  where  a  substantial  part  of  the  leased 
premises  Is  destroyed  pending  the  lease,  with- 
out fault  on  the  part  of  the  lessee,  he  is  en- 
titled to  an  apportionment  of  the  rent  con- 
tract to  be  paid  which  accrues  thereafter,  in 
the  absence  of  an  express  assumption  hy  him 
of  the  risk,  and  that  the  common-law  role 
that  the  tenant  In  such  case  was  liable  for 
the  contract  price  after  partial  destruction 
of  the  premises  did  not  prevail  In  that  state. 
The  majority  opinion  In  the  above  case  held 
that  the  common-law  rule  of  making  tbe  ten- 
ant bear  the  entire  loss  was  a  harsh  and 
technical  one ;  that  since  it  was  first  announc- 
ed the  conditions  of  the  race  had  changed, 
that  its  conscience  and  intellect  had  quicken- 
ed, and,  however  mwltorlous  the  rule  orig- 
inally, that  It  was  now  opposed  by  the  genius 
and  spirit  (tf  this  age,  and  In  conflict  with 
Its  Judgment  and  conscience.  The  rule  of 
thus  apportioning  the  loss  was  first  annonnc- 
ed  by  Justice  Brewer  in  the  case  of  Whltaker 
V.  Hawley,  2a  Kan.  674,  87  Am.  Bep.  277, 
and  the  Nebraska  court  aj^oved  the  rule 
announced  by  Justice  Brewer,  "because  it 
was  a  magnlflcmt  protest  against  slavish 
devotion  to  antiquated  rnlea,  and  because  it 
breathed  the  spirit  of  humanity  and  equity, 
and  was  based  on  a  thought  of  the  nineteenth 
century."  In  a  dissenting  opinion  in  this 
Nebraska  Case,  supra,  wrlttoi  by  Justice  Ir^ 
Tine  and  concurred  in  hy  Chief  Justice  Post 
and  Justice  Ryan,  the  above  proposition  an- 
nounced by  the  majority  optnlm  Is  answered 
thus:  "It  la  not  for  courts  to  abrogate  or 
reform  contracts  because  of  apparent  In- 
equity or  Injustice  In  the  provisions.  If  the 
nineteenth  century  has  advanced  so  far  as 
to  require  the  disregard  of  established  prin- 
ciples merely  because  they  are  antiquated, 
this  modem  enUg^tenment  must  certainly 
have  extended  so  far  as  to  Justify  a  presump- 
tion that  the  parties  to  a  contract  have  suf- 
ficient intelligence  to  anticipate  probable  dla- 
as^  and  provide  therefor  If  they  desire. 
*  *  *  Bules  settled  a  long  and  uniform 
course  of  Judicial  dedslon  should  not  be 
lightly  disregarded."  Mr.  Freeman,  the  great 
annotator  and  text-writer,  commenting  on 
this  rule  of  apportioning  the  loss,  says  the 
rule  is  asserted  "with  much  charity  and  some 
logic." 

If  we  were  disposed  to  follow  the  Weatem 
rule  of  apportioning  the  loss  (which  we  do 


not  decide  or  consldei!),  we  could  not  do  so 
In  this  case,  because  tlwre  was  no  attempt  so 
to  do  In  the  lower  court,  and  there  Is  abi<o* 
lutely  no  pleading  or  evldoice  on  which  to 
base  such  a  Judgment  Where  the  question 
or  rule  Is  regulated  hy  stotute— which  Is  the 
case  in  some  stotes — or  where  it  Is  provided 
for  in  the  leas^  ttien,  of  course,  the  stotute 
or  conlract  will  control.  Iq.  this  state  we 
have  no  stotote  regulating  this  subject  and 
the  eontract  ct  lease  does  not  attmnpt  to 
pro^de  agaliut  a  law  prohibiting  the  sale  of 
intoxicants.  The  contract  or  lease  In  ques- 
tion leases  the  premises  to  appellee  for  two 
years  from  October  1,  1807,  "for  occupation 
by  him  as  a  saloon  and  not  otherwise."  It 
would  seem  that  a  destruction  of  the  bnstoess 
or  trade  which,  txy  the  contract  was  to  be 
carried  on  in  the  premises,  should  be  analo- 
gous to  a  destruction  of  tbe  premises  them- 
selves. While;,  of  course,  they  may  not  be  and 
are  not  strictly  analogous  in  all  respects, 
yet  we  think  that  they  are  so  in  so  far  aa  Is 
necessary  to  a  declslcm  of  the  questions  to- 
volved  on  this  appeal. 

It  is  therefore  necessary  for  us  to  Inquire:  ' 
Was  the  business  for  which  the  premises 
were  leased  wholly  or  partially  destroyed? 
This  will  depend  upon  the  construction  given 
to  the  word  "saloon,"  as  used  to  the  lease. 
Webster  defines  "saloon,"  as  follows:  "(1)  A 
spacious  and  elegant  apartment  for  the  re- 
ception of  company  or  for  works  of  art;  a 
lull  of  reception,  especially  a  hall. for  public 
entertolnmeuto  or  amusements;  a  large  pub- 
lic room  or  parlor ;  as  the  salomi  of  a  steam- 
tmat  (2)  Popularly,  a  public  room  for  spe- 
cific uses ;  especially,  a  barroom  or  grogshop ; 
as  a  drinking  salom;  an  eating  saloon;  a 
dancing  saloon."  Hr.  Mar^  defines  It  as 
"an  apartment  or  hall  devoted  to  some  specif- 
ic use;  a  place  where  liquor  Is  retoUed." 
The  word  as  used  In  tbe  lease  to  questlrai 
has,  we  think,  acquired  a  more  particular 
and  restricted  meaning  tlian  it  had  when 
Mr.  Webster  defined  It  It  Is  now  often  used 
as  synonymous  with  '*barroom,"  "grogshop,'' 
or  "dramshop,"  We  thtok  it  was  med  to  this 
contract  to  indude  the  sale  of  Intoxicants, 
liquors,  but  not  to  exclude  the  sale  of  evetj' 
tolng  except  Intoxicating  liquors.  Hie  word 
appears  to  have  been  construed  dlffmntly. 
where  used  in  municipal  ordtoances,  and 
charters,  acto  of  the  Legislature,  ete.,  from 
the  toterpretotton  accorded  it  where  used  In 
contracts,  leases,  etc  7  Words  &  Phrases, 
It  has  been  held  by  the  Supreme  Courts  .of 
Illinois  and  Michigan  tiiat  It  may  or  may  not 
mean  a  place  for  the  sale  of  Intoxicating  liq- 
uors ;  and  hence  where  premises  were  by  the 
terms  of  the  lease  to  be  occupied  as  a  saloon, 
and  for  no  oth«  purpose  whatever,  ttie  word 
"saloon"  in  such  lease  will  not  be  understood 
as  matter  of  law  to  mean  a  place  where  in- 
toxicating liquors  only  were  to  be  sold,  and 
not  a  place  for  the  sale  of  soda  water,  eta 
Brewer  Cq.  v.  Boddle,  181  Dl.  622,  65  N.  E. 
48.  It  has  been  held,  also,  to  incIuSe  a  place 
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to  which  persona  can  go  to  get  reftmhrnents, 
to  «it  or  drlnk^  and  to  Include  a  place  where 
glDger  ale,  elder,  etc.,  are  serred,  and  that  it 
doei  not  necessarily  import  a  place  where 
Intoxicating  drlnka  alone  are  sold.  Eltmn  t. 
Ann  Arbor,  26  Uich.  325 ;  State  v.  Mansker. 
3G  Tex.  864;  Snow  t.  State,  60  Ark.  657,  0 
S.  W.  30G;  Goozen  t.  PhiUlpe,  49  Hlcfa.  7.  12 
N.  W.  889. 

Our  construction  of  the  word  "Baloon,"  as 
used  in  tbia  lease,  is  borne  out  by  the  evi- 
dence of  the  parti«  in  this  particular  casa 
Tbe  lessee  testified  tbat  lie  used  the  prem- 
ises for  a  saloon  under  tbe  lease  from  Oc- 
tober 1,  1007,  nntU  the  prohibition  law  went 
Into  effect,  January  1,  1908;  that  the  word 
"Baloon,"  as  used  in  the  lease,  ineant  a  place 
for  the  sale  of  intoxicating  drinks  and  bev- 
erages;  tliat  he  also  sold  and  dispensed  to 
tbe  public  In  said  premises  under  said  lease 
other  drinks,  sncb  as  soda  water,  lemonade, 
and  soft  drinks,  and  cigars,  cigarettes,  and 
tobacco.  Tbis  use  to  wbldi  the  lessee  put 
the  premises  seems  to  have  been  known  to 
the  landlord,  and  uo  objection  was  made 
by  him;  hence  we  think  tbat  the  business 
he  is  sliown  to  tiave  carried  on  was  the  busi- 
ness which  the  lease  contemplated.  It  Is  con- 
ceded that  tbe  sale  or  dispensing  of  Intoxica- 
ting liquors  or  beverages  was  prohibited  In 
Birmingham,  Ala.  (the  situs  of  tbIs  property), 
on  and  after  January  1, 1008,  during  the  life 
of  this  lease  It  is  also  conceded  that  the 
rent  was  paid  up  to  tbla  date,  and  that  there- 
after tbe  tenant  refused  to  pay  rent  and 
offered  to  surrender  the  premises  to  the  land- 
lord, which  offer  the  landlord  declined,  in- 
sisting upon  payment,  but  proposed  to  release 
the  lessee  from  tbe  provision  that  the  prem- 
ises tbould  be  used  only  for  a  saloon,  and 
allow  him  to  use  the  preml^  fop  any  other 
legitimate  purpose  not  more  injurious  than 
would  be  the  liquor  btwiness,  and  not  con- 
Btltntitig  a  nuisance  to  other  tenants  In  the 
same  building.  The  lessee  declined  this  offer, 
saying  that  it  was  a  modification  of  tbe  first 
lease,  to-whltdi  he  did  not  consent;  tbat 
the  prohibition  law  terminated  the  lease  and 
dissolved  the  relation  of  landlord  and  ten- 
ant, and  released  him  from  further  liability 
for  rent.  This  was  evidently  a  partial,  and 
not  a  total,  destruction  of  the  buslnesa  for 
whlcb  the  [wemlses  were  leased.  If  we  ap- 
ply to  tbe  destruction  of  the  business  tbe 
same  rule  that  we  Invoke  as  to  the  destruc- 
tion of  the  premises — and  we  think  this 
would  be  jnit  and  pi-oper  In  tbe  case  at  bar — 
it  follows  tbat  the  tenant  was  not  discharg- 
ed from  liability  by  reason  of  the  prohibition 
Inw.  He  could  In  law  and  In  fact  have  con- 
tinued to  use  tbe  premises  as  a  saloon  though 
be  could  not  have  sold  intoxicating  drinks 
or  beverages.  His  business  might  not,  and, 
as  It  was  shown  by  tbe  evidence,  would  not, 
have  oHittnned  to  be  as  profitable  as  If  he 
could  sell  intoxicants;  nevertheless  he  could 
liave  continued  to  sell  soft  drinks,  cigars, 
dgarettei^  tirtmcco,  etc,  as  he  did  before. 


Tbat  bis  business  would  not  be  as  good  after 
as  before  the  law  went  effect  vrts  no  more 
the  fault  of  the  landlord  than  it  was  of  tbe 
tensnt  The  contract  of  lease  not  having  pro- 
vided against  such  a  contingency,  which  both 
parties  knew  could  baiqwn,  as  It  provided 
against  other  contingencies,  we  must  leave 
tbe  liability  and  loss.  If  any,  where  tbe  law 
leaves  It.  to  wit,  upon  the  tenant 

We  are  referred  by  counsel  for  appellant 
to  a  recent  decision  said  to  have  been  ren- 
dered by  some  court  of  Georgia  upon  this 
Identical  question.  We  have  not  been  fur- 
nished with  and  are  not  able  to  see  wtaat 
even  purports  to  be  a  copy  of  that  decision, 
but  only  what  purports  to  be  an  excerpt  from 
the  opinion  which  may  be  said  to  Indicate  tbe 
reverse  of  what  we  hold  In  this  case.  It 
may  be  tbat  tbe  statutes  of  Georgia  regulate 
or  provide  for  sucb  conditions,  or  it  may 
be  that  tbe  contract  or  facts  of  that  case  dif- 
ferentiate it  from  this  cose.  This,  of  course, 
we  cannot  know  without  an  Inspection  or 
examination  of  the  opinion  and  decision  In 
full.  But,  if  It  be  different  from  and  holds 
the  converse  of  this,  we  would  not  be  willing 
to  follow  It  or  apply  the  rule  In  this  state 
while  our  law  remains  as  It  now  Is.  The 
nearest  cases  In  point  which  we  have  been 
able  to  find  where  the  question  was  not 
regulated  hy  statute  are  decisions  from  the 
state  of  Texas,  and  they  support  the  rule  as 
announced  above  In  so  far  as  they  are  In 
point.  Houston  Ice  Co.  v.  Keenan,  99  Tex. 
79,  88  S.  W.  197;  San  Antonio  Co.  v.  Brents, 
89  Tex.  Civ.  App.  443,  88  S.  W.  368.  The 
rule  is,  of  course,  different  where  the  parties 
contract  to  carry  on  a  business  which  Is  un- 
lawful at  tbe  time  the  contract  Is  made,  or 
where  they  contract  to  do  an  unlawful  act. 
So  long  as  the  contract  Is  executory,  It  can- 
not be  enforced  by  either  party.  Tbe  con- 
tract made  in  the  case  at  bar  was  not  unlaw- 
ful when  made,  nor  would  it  be  unlawful  in 
toto  now  because  It  might  authorize  the  sell- 
ing of  Intoxicants  as  a  part  of  the  business 
of  a  saloon,  and  the  contract  will  now,  by 
letter  and  spirit,  authorize  the  tenant  to 
sell  soft  drinks,  cigars,  cigarettes,  tobacco, 
or  anything  sold  or  dispensed  in  a  saloon, 
not  Intoxicating.  The  landlord  certainly 
could  not  have  terminated  this  lease,  be- 
cause the  tenant  would  not  or  could  not  sell 
intoxicants.  There  was  nothing  In  the  lease 
which  required  this,  though  It  did  allow  It. 
If  the  landlord  was  stiil  bound  after  the  law 
went  Into  effect  (and  we  thluk  he  was),  then 
the  tenant  also  ought  to  be  bound.  Both 
parties  oughi.  to  be  bound  by  the  law,  or  nei- 
ther. Tbe  mere  fact  tbat  the  law  might  cause 
the  tenant  to  suffer  a  loss  when  without  It  be 
would  have  made  a  profit  is  no  more  reason 
to  annul  the  contract  on  that  account,  or  to 
allow  the  tenant  to  avoid  It,  than  the  pas- 
sage of  a  law  which  Increased  tbe  tenant's 
profits,  and  thereby  made  tbe  lease  more 
valuable,  would  authorize  tbe  landlord  to 
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onnul  the  lease,  and  require  a  new  one  un- 
der the  new  law. 

On  the  case  as  shown  by  this  record,  the 
plaintiff  was  clearly  entitled  to  recover  the 
Judgment  rendered.  We  can  And  no  error  In 
the  record,  and  the  Judgment  must  be  af- 
firmed. 

Affirmed. 

DOWDELL,  O.  J.,  and  ANDERSON  and 
AIcCLELLAN,  JJ.,  concur. 


GUNTER  V.  HINSON  et  al. 
(Supreme  Court  of  Alabama.    June  17.  1900.) 

1.  JunoHENT  ((  525*)— Conclusiveness— He- 

CITAI.. 

A  recital  in  a  judgment  that  the  parties 
interested  aod  sui  juris  conaented  to  its  rendi> 
tiOD  is,  io  the  absence  of  fraud,  conclusive  of 
the  fact  recited,  and  imports  absolute  verity. 

[Ed.  Note. — i^oT  other  cases,  see  Juilsment. 
Cent.  Dig.  §S  OUS,  US2,  ;    Oec.  Dig.  g 

025.*] 

2.  Evidence  (J  56*)  —  Pbesuuptions  —  Pee- 
soNAL  Status. 

As  the  presumption  is  that  parties  are  sui 
juris,  without  disability,  unless  the  contrary  ap- 
pears, It  must  be  presumed  that  a  party  to  a 
cause  was  an  adult,  within  the  recital  of  the 
decree  that  all  the  adult  parties  interested  con- 
sented to  its  rendition. 

LEd.  Note.~For  other  cases,  see  Evidence, 
Cent.  Dig.  i  76;  Dec.  Dig.  g  GO.*] 

a  JunauENi  (S  82*)— Consent  to  REMDinon 

—Waives  or  Ikreculabitieb. 

A  consent  that  a  decree  be  made  waives 
any  prior  irregularity  and  is  a  release  of  errors. 

[Ed.  Xote.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  82.*] 

Appeal  from  City  Court  of  Montgomery ;  A. 
D.  Sayre,  Jude& 

Bill  by  W.  A.  Gunter,  Jr.,  against  Evans 
Hlnson  and  others.  Decree  for  defendants, 
and  complainant  opiwals.  Affirmed. 

The  case  made  by  the  bill  is  that  Laura  B. 
Jooes  was  possessed  of  a  life  estate  In  cer- 
tain lands  lu  the  city  of  Montgouierj-,  and 
by  projier  deed  of  conveynuce '  and  upon  a 
valuable  consideration  sold  the  same  to  com- 
plainant In  this  cause;  that  complainant, 
paid  the  purchase  money  and  went  Into  pos- 
session of  the  luud,  and  was  so  in  possession 
when  this  bill  was  filed ;  that  on  May  25, 
1907,  S.  S.  Bolser,  then  sheriff  of  Montgomery 
county,  rereived  an  execution  of  fieri  facias 
from  the  rrgister  of  Lowndes  couuty  against 
Laiini  Jones  In  the  sura  of  $S00,  with  inter- 
est and  costs.  Issued  upon  what  purports  to 
be  a  Judgment  against  Laura  B,  Jones,  and 
in  favor  of  Martha  E.  IIliisou  and  Evans  Uln- 
son,  which  execution  the  sheriff  has  levied 
upon  the  property  described  in  the  bill  as 
the  proi»erty  of  Laura  B.  Jones,  and  has 
advertised  the  same  for  sale  on  a  given  day. 
It  further  alleges  that  orator  is  a  bona  fide 
purchaser  without  notice  of  said  Judgment 
or  lien,  and  that  at  the  time  of  the  purchase 


there  was  no  execution  In  the  bands  of  the 
sheriff  of  Montgomery  county,  or  execution 
lien  thereon.  It  Is  then  allied  that  the 
Judgment  Is  void,  because  the  suit  in  which 
the  Judgment  was  rendered  was  by  one  May 
and  others,  creditors  of  Hlnson,  against  Mar- 
tha and  Evans  Hlnson,  and  Laura  B.  Jones, 
as  administrator  of  one  of  the  sureties.  The 
facts  as  to  this  particular  case  of  May  v. 
Jones  et  al.  are  set  out  In  the  opinion.  This 
bill  further  seeks  to  restrain  Belser  and  Hln- 
son from  selling  said  property  and  that  the 
Injunction  on  the  flnal  hearing  be  made  per- 
petual. 

Gunter  &.  Gunter.  for  appellant  H.  S. 
Houghton  and  Evans  Hiuson,  for  appellees. 

McCLELLAN,  J.  E.  Kirk  May  and  others, 
In  1808,  filed  a  general  creditors'  bill  seeking 
equity's  aid  in  their  behalf  and  In  behalf  of 
all  other  creditors  similarly  situated.  The 
debtor  was  alleged  to  be  Joseph  L.  Ilinson, 
who  had,  as  general  administrator  of  Lown- 
des county,  administered  the  estate  of  Jo- 
seph A.  May,  deceased,  of  whom  the  named 
complainants  were  heirs  and  distributees, 
and  had.  It  is  alleged,  wasted  the  assets  of 
the  estate  committed  to  bis  care.  Jane  E. 
Evans  was  one  of  the  sureties  on  the  bond  of 
Joseph  L.  Hinson.  Among  other  respond- 
ents to  the  bill  were  Martha  Hinson,  Individ- 
ually and  as  executrix  of  J.  L.  Hinson's  es- 
tate, and  Evans  Hinson  and  Laura  B.  Jones. 
The  punmse  of  the  bill.  In  the  aspect  that  It 
touched  Laura  B.  Jones,  was  to  make  the 
assets  of  the  estate  of  Jane  E.  Evans  In  her 
hands  liable  for  the  debts  of  Jane  E.  Evans, 
as  surety  for  Joseph  L.  Hlnson  on  his  ad- 
ministration bond,  for  misconduct  In  respect 
of  the  Joseph  A.  May  estate.  Aside  from 
other  matters  of 'ascertainment  and  adjudica- 
tion according  to  equity's  practices,  followlne 
a  decree  granting  the  relief  prayed  In  the 
bill,  the  court  conflrmed  the  report  of  a  epe- 
cial  master  wherein  It  was  found  that  Laura 
B.  Jones  bad  received  personal  property  be- 
longing to  the  estates  of  Jane  E.  Evans  and 
Joseph  L.  Hlnson  of  the  value  of  $800,  that 
said  property  was  not  In  existence,  and  that 
Laura  B.  Jones  was  Insolvent.  A  decree  was 
entered  on  the  2Sth  day  of  January,  1002, 
wherein  a  personal  judgment  was  rendered  In 
favor  of  Martha  E.  and  Evans  Hinson  and 
against  Laura  B.  Jones.  The  closing  para- 
graph In  said  decree  was  this:  "All  of  the 
adult  parties  interested  in  this  qau.'w  and  In 
the  other  causes  consolidated  herewith,  under 
the  previous  decrees  of  this  court,  agreed  and 
con?enfed  lu  open  court  to  the  making  of  this 
decree." 

Solicitors  for  appellant  admit,  as  we  un- 
derstand their  brief,  that  the  chancery  court 
of  Lowndes  had  jurisdiction  of  the  subje<'t- 
matler  and  of  the  parties  in  the  causes  re- 
ferred to  in  the  above  quotation.  To  avail 
the  appellant  In  this  cause,  the  decree  in 
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gaestlon  miut  be  void,  as  he  contenda,  not 
merely  Irregular.  After  a  careful  review  of 
tbe  whole  case,  and  of  the  arguments  of  the 
solicitors,  we  feel  Imiielled  to  affirm  the  de- 
cree dismlsslag  this  bill,  for  the  reason  the 
personal  judgment  against  Laura  B.  Jones 
was  Invited  by  and  grounded  upon  the  re- 
cited consent  of  the  "adnlt  parties  Interested," 
(me  of  whom  Laura  B.  Jones  presumptively 
was,  and  wob,  therefore,  not  void.  We  think 
it  is  settled  that  a  recital  In  a  Judgment,  ren- 
dered by  a  conrt  of  competent  Jurisdiction, 
that  the  parties  Interested  and  sal  Juris  con- 
sented or  agreed  to  Its  rendition,  Is,  in  the 
absence  of  vlttotlng  fraud  la  tbe  pranlsee, 
conclaslve  of  tbe  fact  redted,  and  Imports 
absolDte  verity.  Ex  parte  Rice,  102  Ala.  071. 
15  South.  490;  Deslonde  v.  Danlngtou'a 
Heirs.  29  Ala.  92;  &  Ency.  PL  &  Pr.  p.  063. 
and  notes ;  23  Cyc  p.  T2S,  and  notes ;  Adler 
V.  Van  Kirk  Land  ft  Const.  Co..  114  Ala.  651. 
21  South.  490.  62  Am.  St.  Rep.  133.  Tbe  re- 
cital bere  is  -that  all  adolt  partira  interest- 
ed in  tbe  proceeding  consented  to  tbe  decree 
altered.  Thwe  can  be  no  serious  question- 
ing of  the  fact  tiiat  Ijaura  B.  Jones  was  a 
l>arty  Interested  In  the  cause.  Since  tbe  pre- 
sumption Is  that  parties  are  sni  Juris,  with* 
out  disability,  unless  something  to  the  con- 
trary appears,  It  must  be  bere  preEumed  that 
Laura  B.  Jonea  was  an  adult,  within  the  re- 
cital of  tbe  decree — a  person  over  the  age  of 
21  years.  22  Am.  &  Eng.  Ency.  Law,  p,  1289, 
and  authorities  cited  In  note  2 ;  9  Eiay.  of  Et. 
899.  Accordingly  it  is  clear  that  Laura  B. 
Jones  came  wlHiin  tbe  comprehensive  de- 
scription of  the  parties  to  tbe  cause  whose 
consent  and  agreement  in  open  court  afford- 
ed tbe  hls^est  support  and  Juatlflcatlon  for 
a  decree  rendered  in  a  cause  of  which  tbe 
court  confessedly  had  Jurisdiction  both  of  tbe 
snbJeet-Diatter  and  of  tiie  parties. 

The  controlling  purpose  and  scope  of  the 
original  bUl  filed  by  B.  Kirk  May  and  others 
was  that  usually  attending  a  gmieral  cred- 
itors bill.  Its  broad  object  was  that  of  ad- 
mlntetratlon  of  the  assets  of  the  estate  of 
Joseph  L.  HInson.  All  creditors  were  Invited 
to  propound  their  claims,  and  among  others 
accepting  the  opportunity  were  Martha  E. 
and  Evans  Hinson.  By  the  consent  decree 
at  least  a  part  of  their  demand  was  merged 
Into  the  personal  Judgment  against  Laura  B. 
Jonea.  She  had  been  the  wrongful  recipient 
of  assets  tnm  Jane  Evans,  one  of  Joseph  L. 
Hlnsou's  sureties,  and  the  obligation  was  on 
Laura  B.  Jones  to  restore  in  value  what  she 
bad  in  property  received.  Martha  and  Evans 
Hinson  were  evidently  due  ttie  fruit,  at 
least  In  part,  of  this  restoral,  and  because 
the  mode  adopted  to  accomplish  tbe  object 
was  by  direction,  rather  than  drcultous,  can- 
not, on  any  theory  of  the  law  of  which  we 
are  avnire,  or  have  been  able  to  discover, 
work  an  absolute  nullity,  when  the  parties 
concerned  consented  in  open  court  that  the 


mode  pursued  should  be  so  taken.  Obvious- 
ly, Laura  B.  Joues,  even  on  appeal,  could  not 
have  avoided  the  Judgment  rendered  ugalnst 
her  by  her  consent.  That  consent  waived 
all  and  every  Irregularity  preceding  and  was 
a  release  of  errors.  McNIel  and  Skinner  v. 
State,  71  Ala.  71 ;  Adler  v.  Van  Kirk  Land  & 
Const.  Co.,  114  Ala.  651,  560.  561,  21  South 
400,  02  Am.  St.  Rep.  133. 

The  purpose  of  appellant's  bill  being  to  re- 
strain the  execution  of  process  to  enforce 
the  mentioned  personal  Judgment  against 
Laura  B.  Jones,  and  that  on  tbe  theory  thai 
such  Judgment  was  void.  It  accordingly  re- 
sults from  tbe  considerations  stated  that  the 
city  court's  decree  dismissing  tbe  bill  must 
be  affirmed. 

Affirmed. 

DOWDELL.  C.  J.,  and  DENSON  and  HAY- 
FIELD,  JJ.,  concur. 


WESTERN  UNION  TELEGRAPH  CO.  V. 

LOUISELL. 

(Supreme  Court  of  Alabama.   June  10,  1000.) 

1.  Fleadinq  (I  248*)  —  Cohflautt— Ahehd- 

ME.NTS. 

Wbere  the  original  complaint,  in  an  action 
against  a  telegraph  compaQV  for  negligence  in 
transmitting  a  message,  alleged  negligence  in 
transmitting  a  message  dated  "Manistee,"  etc., 
aa  amended  complaint  strilcing  out  'the  word 
"Manistee,"  where  it  occurred,  and  inserting  In 
lieu  thereof  the  word  "Repton."  was  not  a  de- 
parture. 

lEd.  Note.— For  other  cases,  see  Pleading, 
Cflnt.  Dig.  f§  "01-700;  Dec.  Dig.  §  248.«] 

2.  Apfeai.  and  Ebbob  ($  1041*)— HAaicx.Esa 
Ebro'b— Pleadings— Auekduent. 

Where,  in  an  action  against  a  telephone 
company  for  negligence  in  transmitting  a  mes- 
sage, tbe  original  complaint  alleged  negligence 
in  transmitting  a  message  dated  "Manistee," 
and  the  evidence  showed  that  the  message  was 
sent  from  Manistee  to  Repton  by  telephone  and 
from  Repton  to  its  destination  by  telpgraph.  the 
allowance  of  an  amended  complaiidt  striking 
out  tbe  word  "Manistee"  wbere  it  occurred,  and 
inserting  in  lieu  thereof  the  word  "Repton," 
was  not  beneficial  or  prejudicial  to  either  party, 
mve  that  it  prevented  a  variance  between  Uie 
allegations  and  proof. 

Note^For  other  cases,  see  Appeal  and 
En-on^Cent.  Dig.  gS  410T,  4iqU;  Dec.  Dig.  $ 

3.  Pleadino  (8  253*)— Amendment  or  Com- 

PLAIST— ilEFlLING   OF  I'LKAS. 

Where  the  pleas  filed  to  the  original  oom- 
plaint  were  not  filed  to  the  amended  complaiut 
not  coDstttuting  a  departure;  no  ruling  was  in- 
voked as  to  the  amended  complaint. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  g  74o ;  Dec.  Dig.  S  :253.*J 

4.  Pi,EADiNa  f5   2^*)— Complaint—Amesd- 
ment— Demubbeb. 

Wbere  an  amendment  to  the  complnint, 
made  after  the  overniling  of  demiirrera,  niateri- 
olly  changes  the  complaint,  the  demurrers  should 
be  refiled  to  test  the  sufficiency  of  the  complaint 
as  amended. 

[Ed.  Note. — For  other  oases,  see  Pleading, 
Cent.  Dig.  8  7r>3iA  ;   Dec.  Dig.  §  2.j4.*] 
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5.  Trial  (J  142*)— DiBscnon  of  Verdict— 
When  Authorized. 

Where  the  evidence  leaves  nothinz  to  in- 
ference, and,  if  believed,  is  the  same  thing  bb 
the  facta  aoueht  to  be  broTed,  the  coart  may 
charge  that  the  Jury,  If  they  believe  the  evi- 
dence, must  find  for  plaintiff  <or  defendant)  as 
the  case  may  be;  but  where  the  burden  of  proof 
ia  on  plaintiff,  and  any  material  allegation  of 
the  complaint  rests  on  inference  drawn  from 
the  facts,  or  where  the  evidence  ia  conflicting, 
It  is  error  to  bo  dia^e. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  {  337;  Dec.  Dig.  i  142.*] 

6.  TSXEGBAPHB    AND    TELEPHONES    (|  66*)~ 

Xeqligent  Transuiesion  or  Mebbaqes— 

Actions— BvuDEN  of  Pboof. 

A  sender  of  a  message,  suing  the  telegraph 
company  for  neglifience  in  transmitting  it,  has 
the  Durden  of  proving  every  material  allegation 
of  the  complaint. 

fEd.  Note.— For  other  cases,  see  Telegraphs 
■ml  Telephones,  Cent  Dig.  |  01 ;  Dec.  Dig.  § 

7.  TELBOBAPHS  and  TELEPItONES  (%  73*)— 
NEOLinRNCE  IN  TBANSUltTINa  BIesSAOEB— 

Evidence — Question  fob  Jubt. 

Whether  a  telpRraph  company  so  negligpnt- 

S transmitted  a  message  as  to  chanire  a  name 
ev!'in  held,  under  the  evidence,  for  the  jury, 
[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  76;   Dec.  Dig.  § 
73.'] 

8.  Telegraphs  and  Telephoheb  (S  S4*)— 
Contract  for  Transmission  or  MisaAGES 
— ItuLES  AND  Conditions. 

Rulee  and  conditions  indorsed  on  a  mes- 
sage received  and  transmitted  by  a  telegraph 
company  are  binding  only  when  they  become  a 
part  of  the  contract  betvreen  the  sender  and 
the  company  and  the  action  is  for  breach 
thereof. 

(Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  |{  45,  46 ;  Dec.  Dig. 
{  54.*] 

0.  Telegraphs  and  Telephones  (|  54*)— 
Negligence  in  Tbanshithno  Messages- 
Limitation  OF  Liability. 

A  telegraph  company  cannot  by  special  con- 
tract relieve  itself  from  liability  for  its  own 
negligence  in  the  transmission  and  delivery  of 
messages. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephonea,  Cent  Dig.  S  39 ;  Dec  Dig.  S 
54.*] 

10.  Action  (8  27*)— Negligence  in  Tbanb- 
MiTiiNo  Messages. 

A  complaint,  in  an  action  against  a  tele- 
ffraph  company,  which  alleges  negligence  in 
transcribing  the  name  uf  a  person  in  the  mes- 
sage, states  a  cause  of  action  in  tort  baaed  on 
a  breach  of  duty  growing  out  of  contract,  or  for 
breach  of  duty  imposed  oy  law. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  6S  177-182 ;  Dec.  Dig.  t  27.'] 

11.  Appeal  and  Ebbob  (S  1039*)— Habvless 
Error— Erroneous  Rulings  on  Fleas. 

Where  there  was  a  failure  of  proof,  though 
the  parties  were  examined  full:r,  erroneous  rul- 
ings on  pleas  were  not  prejudicial. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4079;   Dec.  Dig.  8  lOJl).*] 

Appenl  from  Circuit  Court,  Mobile  Gonn- 
ty;  Samuel  B.  Browne,  Judf;e. 

Action  by  William  H.  Louisell  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  rpmanded. 


Fltts,  Lelth  A  Leigh,  for  appellant  Oreg- 
ory  L.  &  H.  T.  Smith,  for  appellee. 

MATFIELD,  J.  The  appellee  brougbt  suit 
In  the  lower  court  to  recover  damages  for 
the  negligence  of  the  defendant  telegraph 
company  In  erroneously  transmitting  a  cer- 
tain telegram,  which  was  alleged  to  be  In 
words  and  figures  as  follows:  "Manistee, 
Alabama,  May  17th,  1905.  City  Bank  &  Trust 
Company,  Mobile,  Alabama.  Decline  pay- 
ment James  J.  Manson  for  two  hundred  fifty 
dollars  unless  advised  further  by  me.  Wil- 
liam H.  Louisell."  The  negligence  alleged 
waa  that  the  name  of  James  J.  Manson  was 
erroneously  changed  in  the  tel^ram,  as  de- 
livered, to  James  T.  Mani^n;  and  It  was 
further  alleged  that,  by  reason  of  this  error, 
the  City  Bank  &  Trust  Company  was  misled 
as  to  the  draft  which  the  plaintiff  intended 
to  revoke,  and  paid  said  draft  and  cbarged 
the  same  to  the  plaintiff's  account 

The  first  count  of  the  complaint  was  subse- 
quently amended,  over  the  protest  and  against 
the  objection  of  the  defendant  by  striking  out 
the  word  "Manistee,"  where  the  same  occurs, 
and  Inserting  In  lieu  thereof  the  word  "R^ 
ton."  The  second  count,  filed  on  the  29th  day 
of  May,  1007,  was  Identical  with  the  first 
count  as  last  amended.  The  amendment,  by 
adding  the  second  count,  waa  also  made  over 
the  protest  and  against  the  objection  and  ex- 
ertion of  the  defendant  We  do  not  think 
that  this  constituted  a  departure,  nor  do  we 
see  any  objection  to  the  allowance  of  the 
amendment 

The  defendant  filed  a  demurrer  to  the  orig- 
inal complaint,  which  was  overruled,  and 
then  filed  the  plea  of  the  general  issue  and 
a  great  number  of  special  pleas,  to  which  the 
plaintiff  filed  demurrers  and  made  a  motion 
to  strike  the  special  pleas.  The  demurrer 
was  overruled  as  to  some  of  the  pleas  and 
sustained  as  to  the  others,  and  the  motion 
to  strike  was  granted  as  to  some  of  the 
special  pleas  and  overruled  aa  to  the  others. 
To  these  special  pleas  as  to  which  the  de- 
murrer and  motion  to  strike  were  overruled 
the  plaintiff  filed  replications.  To  these  rei>- 
licatlons  the  defendant  filed  rejoinders,  to 
which  rejoinders  the  plaintiff  demurred. 
This  demurrer  being  overruled,  the  plaintiff 
filed  surrejoinders  on  the  5th  day  of  Decem- 
ber, IQOG.  To  these  surrejoinders  defendant 
on  the  10th  day  of  December,  1906,  filed  a  re- 
butter; and  on  the  17th  day  of  December, 
1906,  the  court  granted  the  motion  allowing 
the  plaintiff  to  withdraw  surrejoindors,  and 
set  aside  a  former  order  overruling  the  de- 
murrers to  the  rejoinders  and  sustaining 
such  demurrers,  to  which  ruling  of  the  court 
the  defendant  excepted,  and  on  the  same  day 
the  defendant  filed  a  motion  to  restore  the 
pleadlnps  to  where  they  stood  prior  to  the 
granting  of  this  order,  which  motion  was 
overruled.    After  all  these  rulings  aud  or* 
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den.  on  the  29tb  day  of  May,  1907,  the  plain- 
tiff mored  the  court  to  amend  his  com^alnt 
aa  .above  aet  lortb  by  changing  the  word 
"Uanlatee"  to  "BeptoD."  and  by  adding  count 
Ko.  2,  which  was  Idoitlcal  with  count  No. 
1  as  amotded.  This  appears  to  have  been 
upon  the  vary  day  upon  which  the  trial 
was  had. 

It  does  not  appear  from  the  record  proper 
that  any  pleas  were  filed  to  the  complaint  as 
last  amended.  The  redtal  as  to  the  Issues 
upon  which  the  trial  was  had  Is  as  follows: 
rnils  day  came  the  parties  by  their  attor- 
neys, and  this  cauae  coming  on  to  be  beard, 
snd  Issue  baring  been  Joined  between  plain- 
tiff and  defendant,  thereupon  came  the  jury," 
etc  So  from  the  record  proper  It  appears 
that  the  trial  was  had  upon  the  general 
Inne  to  the  complaint  as  last  amended. 
While  there  were  two  counts  in  the  com* 
plaint,  the  first  count  as  last  amended  was 
identical  with  the  second  count  added — In 
fact,  considering  the  evidence  In  connection 
with  the  pleadings,  tiiere  was  no  material  dif- 
ference between  the  original  and  the  amend- 
ed complaint  While  the  amended  complaint 
stnick  out  the  word  "Uanlstee"  and  Inserted 
In  Hen  thereof  the  word  "Bepton,"  yet  the 
evidence  shows  that  flie  message  was  sent 
ttom  Manistee  to  Bepton  over  a  telqihone 
line,  and  from  Bepton  to  Mobile,  Ala.,  over 
a  tel^aph  line,  and  that  the  message,  the 
transaction,  tlie  negligent  act  complained  of, 
the  parties,  and  the  time  involved,  were  Iden- 
tical wiUi  tliose  in  the  original  complaint. 
Consequently  we  can  see  no  possible  benefit 
or  Injury  that  eiUier  party  could  derive  from 
the  dunge,  other,  possibly,  tiian  Out  of  pre- 
venting a  variance  between  the  allegations 
and  the  proof.  Nor  does  there  appear  to  be 
■ny  reason  why  the  rulings  of  the  court  up- 
on the  anaended  complaint  should  have  been 
different  from  those  upon  the  original  com- 
plaint; but  ths  pleas  were  not  filed  to  the 
amended  complaint,  and  consequently  no  rul- 
ing of  the  court  was  Invoked  as  to  the  amend- 
ed complainL 

The  declsi(His  are  iK>t  uniform  as  to  the 
proper  practice  of  refiling  demurrers  to 
amoided  pleadings ;  but  probably  the  greater 
nnmber  and  weight  of  authority  hold  that 
the  party  who  desires  the  benefit  of  rulings 
on  pleadings  before  amendment  muat  reflle 
demurrers  to  the  amended  pleadings.  See 
Mayfleld's  Digest,  voL  8,  p.  10,  snbd.  7,  for 
collection  of  authorities.  If  the  amendment 
bad  wrought  any  material  change,  unques- 
tionably the  demurrers  should  have  been 
filed  to  test  the  sufficiency  of  the  complaint. 
Whether  or  not  the  defendant  waived  all  ad- 
verse rulings  upon  the  pleadlnspi  prior  to 
the  amendment,  by  falling  to  plead  over  as 
to  the  amended  complaint  or  to  reflle  special 
pleas.  It  Is  not  necessary  for  us  to  decide  In 
this  case,  for  the  reason  that  the  case  must 
be  reversed  ui>on  another  ground  and  one 
conceded  to  be  the  material  question  in  the 
esse. 


When  all  the  evidence  fasd  been  Introduced, 
the  court  in  its  oral  charge  practically  direct- 
ed a  verdict  Hot  the  plaintiff.  A  part  of  the 
oral  charge  of  the  court  was  as  follows: 
"Gentlemen  of  the  Jury,  in  this  case  the  only 
question  before  you  is  the  amount  of  the 
damages."  The  defendant  excepted  to  all  of 
the  oral  diarge  of  the  court,  upon  the  ground 
that  when  the  court  glv«  the  general  affirma- 
tive charge  there  is  no  function  for  oral  re- 
marks. It  appears  from  the  bill  of  exceptions 
that  a  colloquy,  unnecessary  to  notice,  oc- 
curred between  counsel  and  the  judge.  The 
plaintiff  requested  the  court  to  give  the  fol- 
lowing charge,  which  was  In  writing,  to  wit: 
"The  court  charges  the  Jury  that  If  they  be- 
lieve the  evidence  they  should  return  a  verdict 
for  the  plaintiff  for  $^0,  with  interest  there- 
on from  May  21,  1906,  to  May  29,  1007"— 
which  charge  the  court  gave,  and  indorsed 
thereon:  "Given.  Samuel  B.  Browne,  Judge." 
The  defendant  then  requested  the  court  to 
give  several  written  charges,  each  of  which 
was  refused,  with  the  usual  indorsemeDt  It 
Is  unnecessary  to  set  out  these  charges,  for 
the  same  reason  that  It  was  unnecessary  to 
pass  upon  the  various  rulings  of  the  court 
ai>on  the  pleadings,  to  wit,  because  the  Judg- 
ment muBt  be  reversed  for  the  giving  of  the 
affirmative  charge;  and  we  will  treat  the 
questions  Involved,  in  so  far  as  their  discus- 
sion will  serve  to  guide  the  trial  court  upon 
another  trial,  should  another  trial  be  bad. 

There  can  be  no  doubt  that  the  trial  court 
wa^  In  error  In  giving  the  general  affirma- 
tive charge  for  the  plaintiff  In  this  case,  if 
It  should  be  bdd  that  the  trial  was  had 
upon  the  second  count  only  of  the  complaint 
There  were  several  material  allegations  in 
this  complaint  as  to  which  there  was  no 
direct  proof,  but  which.  If  proven,  were 
proven  only  by  Inference  from  other  facts, 
and  the  court  was  unauthorized  to  draw 
these  Inferences  in  favor  of  the  plaintiff. 
The  Jury  only  was  the  proper  tribunal  to 
draw  these  Inferences.  In  fact,  after  a  care- 
ful study  of  this  evidence,  we  are  not  pre- 
pared to  say  that  the  weight  of  It  was  in 
support  of  the  verdict — much  less  that,  If  the 
verdict  had  been  found  for  the  defendant, 
It  would  not  have  been  supported  by  the 
evidence.  When  the  evidence  Is  so  direct 
as  to  leave  nothing  to  Inference,  and  the 
evidence,  if  believed.  Is  the  same  thing  as 
the  facts  sought  to  be  proven,  the  judge  is 
at  liberty  to  Instruct  the  jury  that,  If  they 
believe  the  evidence,  they  must  And  for  the 
plaintiff  {or  the  defendant),  as  the  case  may 
be;  but  where  the  burden  of  proof  is  upon 
the  plaintiff,  and  any  material  allegation 
of  the  complaint  rests  upon  inference  to  be 
drawn  from  the  facts  proven,  the  Jury  must 
draw  this  Inference,  and  not  the  court,  and 
If  there  is  any  evidence  which  In  any  way 
tends  to  establish  a  plaintiff's  cause,  or  a 
defendant's  defense,  It  Is  error  for  the  court 
to  withdraw  the  case  from  the  Jury,  he- 
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cause  It  Is  not  for  the  coart  to  Judge  of 
the  Bufilclency  of  the  evidence.  An  Instrnc- 
tlon  should  never  be  ^vea  to  find  for  the 
plaintiff  if  the  jury  believe  the  evidence  pro- 
vided thwe  la  any  evidence  susceptible  of 
an  Inference  that  would  binder  the  plalntllTs 
recovery.  ProfCatt  on  Jury  Trial,  {  355  et 
seq.  It  was  well  said  by  Chief  Justice 
Brlckell,  In  the  case  of  Smoot  v.  H.  ft  M. 
Ry.  Go^  67  Ala.  16i  speaking  of  the  affirma- 
tive chatse,  that  "sndt  an  Instruction  cannot 
be  supported  when  the  evidence  is  conflicting, 
or  when  the  evidence  Is  drcumatantlal,  or 
when  a  material  fact  rests  wholly  In  infer- 
ence. It  may  be  given,  and  should  on  re- 
quest be  f^ven,  whenever  the  court  would 
sustain  a  demurrer  to  the  evidence  Inter- 
posed by  the  party  requesting  the  Inatruc- 
tlon." 

The  burden  .of  proof  In  this  case  certainly 
rested  upon  the  plaintiff  to  prove  every  ma- 
terial allegation  of  his  complaint.  One  ma- 
terial allegation  of  the  complaint,  as  to 
which  there  was  no  direct  proof,  and  of 
which  It  is  difficult  to  see  how  there  could 
be  direct  proof,  or  any  proof,  other  than 
that  by  the  Jury  drawn  as  an  Inference  from 
the  facts,  la  this:  "That,  had  said  telegraph 
[telegram]  been  duly  and  properly  trans- 
mitted, the  City  Bank  &  Trust  Company 
would  have  declined  payment  of  said  draft, 
as  Instructed  by  said  telegram,  but  that  by 
reason  of  the  negligence  of  the  defendant," 
etc.  What  direct  or  uncontradicted  evidence 
there  was,  to  prove  this  allegation,  we  are 
unable  to  find.  But  It  is  not  conclusively 
proven  that  any  mistake  was  made,  though 
probably  the  weight  of  the  evidence  Is  in 
the  affirmative.  The  message  actually  de- 
livered was  not  shown.  It  was  lost  or  de- 
stroyed by  the  very  party  who  should  have 
preserved  It.  A  second-hand  copy  only  was 
introduced.  The  first  copy  was  shown  to  be 
very  dim — a  tissue  paper  copy  or  letter  press 
copy.  "The  tissue  copy  was  faint,  but  we 
could  tell  what  It  was— could  malte  It  out. 
We  had  five  or  six  parties  to  look  at  It  and 
read  It  separately,  and  each  one  made  it 
out  what  we  put  Into  the  copy  which  we 
made."  But  no  one  says  the  tissue  copy  was 
an  exact  copy  of  the  one  delivered  to  and- 
lost  by  the  bank.  The  officers  of  the  bank— 
Seldon,  cashier,  and  TonsmeIre,  paying  teller 
—both  say  no  copy  was  made  by  them  of 
the  message  originally  delivered,  and  lost, 
but  state  that  they  made  or  bad  made  a 
copy  of  the  tissue  copy,  which  was  so  dim 
tnid  faded  that  it  required  care  to  rend  It 
The  mistake  or  error  complained  of  could 
onsily  have  been  made  in  transcribing  from 
the  dim  and  faded  copy  on  the  tissue  paper. 
So  it  was  certainly  a  question  for  the  Jury 
to  say  whether  the  mistake  alleged  was 
made  at  All  by  the  defendant  or  Its  agmts. 

We  do  not  think,  after  n  careful  examina- 
tion of  this  record,  that  any  injury  was  done 
tbe  defendant,  relative  to  Its  pleas  setting 
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up,  or  attempting  to  aet  up,  flie  ndes  of 
the  defendant  tel^aph  company  that  all 
messages  received  by  it  Bhoald  be  sent  ca  Ita 
blanks  and  subject  to  the  contract  on  the 
back  of  said  blank,  and  that  the  company 
would  not  be  liable,  in  damages  or  statu- 
tory praaltles,  In  any  caae  wliere  tbe  claim 
was  not  presented  in  writing  within  60  days 
after  the  mesasse  waa  filed  with  the  com- 
pany. It  la  true  ttiat  this  court  baa  decided, 
as  have  a  number  of  other  courts,  tiiat  there 
are  cases  in  \rtiich  the  mles  and  conditions 
Indorsed  upon  tbe  message  received  and 
transmitted  by  the  telegraph  company  are 
binding;  but  thia  is  only  when  th^  become 
a  part  of  the  contract  between  the  sender 
of  the  message  and  the  telegraph  company, 
and  the  action  Is  for  a  breach  of  the  con- 
tract. A  common  carrier  cannot  relieve  it- 
self of  liability  for  its  own  negligence  by 
a  special  contract  limiting  Its  liability.  W. 
U.  Tel.  Co.  V.  Crawford.  110  Ala.  460.  20 
South.  Ill;  Wny'B  Case.  83  Ala.  542,  4  South. 
844;  Henderson's  Case.  89  Ala.  510.  7  South. 
419,'18  Am.  St.  Rep.  148;  Daughtery's  Qase. 
89  Ala.  191,  7  South.  6G0. 

If  there  was  any  liability  at  all  In  this 
case.  It  was  In  tort,  for  negligence  on  the 
part  of  the  defendant  telegraph  company  or 
that  of  Its  agents.  While  tbe  complaint 
seems  to  have  been  treated  lu  the  court  he- 
low  as  one  ex  contractu,  for  tbe  breach  of  a 
contract.  It  Is  in  fact  in  tort,  and  based  up- 
on negligent  acts  of  the  defendant.  It  is  for 
a  breach  of  a  duty  growing  out  of  a  con- 
tract, or  for  a  breach  of  a  duty  imposed  by 
law;  but,  nevertheless.  It  Is  in  tort,  and 
not  In  contract.  Wilkinson  v.  Moseiey,  18 
Ala.  288;  Beavers  v.  Hurdle,  48  Ala.  95; 
White  V.  Levy,  91  Ala.  179,  8  South. 
Dixon  V.  Barclay,  22  Ala.  370;  Howison  v. 
Oakley,  118  Ala.  215,  23  South.  810;  Mobile 
Life  Ins,  Co.  v.  Randall,  74  Ala.  170;  Bnuk 
V.  Jeffries,  73  Ala.  191. 

Furthermore.  It  clearly  api^ears.  from  the 
undisputed  evidence  In  this  case,  thot  the 
rule  of  the  company  relied  upon  in  these 
pleas,  under  which,  as  averred,  all  mes- 
sages were  required  to  be  written  and  sent 
on  its  blanks,  and  subject  to  the  provisions 
of  tbe  contract,  claimed  to  be  Indorsed  on 
the  blank,  to  the  effect  that  the  company 
would  not  be  liable  for  damages  where  the 
claim  was  not  presented  In  writing  within 
60  days.  etc..  was  not  a  part  of  this  contract. 
All  tbe  parties  to  the  contract  were  examin- 
ed fully,  and  even  if  the  pleas  bad  been  al- 
lowed there  was  still  a  failure  of  the  proof. 
Consequently  we  can  see  no  Injury  to  the 
defendant  either  in  tbe  ruling  upon  the^te 
pleas,  or  In  the  exclusion  of  evidence  tending 
to  prove  them.  Authorities  supra. 

We  do  not  think  that  there  was  variance, 
sufficient  to  defeat  the  action,  between  the 
message  declared  on  In  the  complaint  and 
that  n'hich  the  proof  tended  to  show  wns 
sent   Tbe  same  may  be  said  of  this  varl- 
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anee  that  was  claimed  touching  the  error  In 
the  name  of  the  payee  of  the  draft,  made  by 
the  telegraph  company  In  transmitting  the 
telegram.  N.,  C.  &  St.  h.  Ry.  v.  Cody.  137 
Ala.  597,  34  South.  1003:  L.  &  N.  R.  B-  Co. 
T.  Landers,  135  Ala.  504,  33  South.  482; 
Southern  Ry.  Co.  v.  LoUar,  135  Ala.  379, 
33  South.  32. 

We  deem  It  unnecessary  to  pass  upon  nil 
the  chai^  refased  to  the  defendant,  for  the 
reason  that  they  may  or  may  not  be  proper 
upon  another  trial.  For  the  errors  pointed 
out.  the  judgment  must  be  reversed,  and  the 
cnuse  remanded. 

Reversed  and  remanded. 

DOWDELL,  C  J.,  and  SIMPSON  and 
UcCLELEiAN,  JJ.,  concur. 


of  hlB  company  uaed  the  defendant's  track 
out  to  North  Birmingham  on  January  9lst 
The  Jury  could  therefore  have  Inferred  from 
the  evidence  that  the  mare  was  killed  on 
January  31st.  and  by  one  of  the  defendant's 
trains,  and  that  the  Seaboard  Air  Line  train 
did  not  pass  over  the  track  at  this  point  on 
that  day.  Of  course,  there  was  evidence  af- 
fording contrary  Inferences ;  but  it  was  dear- 
ly a  question  for  the  Jary  as  to  whether  or 
not  defendant's  train  did  the  killing,  and  tlie 
trial  court  properly  refo^ed  ttie  general 
charge,  requested  by  the  defendant. 

The  judgment  of  tlie  city  court  Is  affirmed. 

Affirmed. 

DOWDELLi  a  J.,  and  McCLELLAN  and 
SAYRX;  JJ.,  concur. 


BIRMINGHAM  BELT  R.  CO.  T.  NORRIS. 
(Supreme  Court  of  Alabama.    May  24,  1909. 
Rehearing  Denied  June  30,  1909.) 

RAILBOAOa    (5    446*)-KlLUNO  AMIMALB- 
QUESriOR  FOB  JUBT.  ^  ,     ^i.    t  ni 

In  an  action  against  a  railroad  for  the  Kill- 
ing of  a  horse,  held  a  qnestion  for  the  jury 
irbetber  defendant's  train  did  the  killing. 

[Bl  Note.— For  other  cases,  see 
Cent.  Dig.  H  l«28-lfl32;  Dec.  Dig.  I  440.*] 

Appeal  from  CitJ  Court  of  Birmingham ; 
a  C.  Kesmlth,  Judge. 

Action  by  F.  T.  Norris  against  the  Blrm- 
Ingham  Belt  Railroad  Company.  From  a 
Judgment  for  plaintiff,  defendant  api'eals. 
Affirmed. 

Campbell  &  Johnson,  for  appellant  Frank 
S.  White  &  Sons,  for  appellee. 

ANDERSON,  J.  It  Is  Insisted  by  counsel 
for  appelliint  that,  while  the  luare  may  have 
l»een  killed  by  a  train  on  its  track,  the  evi- 
dence falls  to  show  that  the  train  that  did 
the  killing  was  a  train  operated  and  handled 
by  Its  servants,  as  alleged  in  the  complaint; 
in  other  words,  that  the  proof  did  not  show 
what-train  ran  over  or  against  the  mare,  and 
that  the  Jury  could  not  Infer  that  It  was  the 
defendant's  train  simply  because  the  mare 
was  killed  by  a  train  on  its  road,  inasmuch 
as  the  proof  shows  that  the  Seabonrd  Air 
Line  was  also  operating  trains  over  defend- 
ant's road  at  the  place  of  the  accident.  True, 
there  Is  no  direct  proof  as  to  what  train  kill- 
ed the  mare.  The  plaintiff's  witnesses  claim 
that  the  mare  was  killed  about  the  2d  of  Feb- 
ruary, while  the  defendant's  witness  Dunbar 
says  that  he  saw  the  mare  dead  and  lying 
near  the  track  at  6  -.80  a.  m.  of  February  1st, 
and  that  his  was  the  first  engine  to  go  over 
the  trestle  that  morning,  and  that  his  train 
did  not  kill  her.  Therefore  there  la  a  proba- 
bility or  inference  that  she  was  killed  on 
January  Slst.  I^nd.  the  yardraaster  of  the 
SealMMnl  Air  Line,  testified  that  no  engine 


WESTERN  UNION  TELEGRAPH  CO.  v. 
GRIFFITH. 

(Supreme  Court  of  Alabama.   June  10,  1900.) 

1.  TELBOBAFHS  and  TQ.EPH0NEa  (|  65*)— De- 

i,AT  OF  Messaoe—Actioms— Sufficiency  of 

Complaint. 

la  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message  to  a  doctor 
calling  bim  to  plaintifZ's  wife,  a  complaint,  al- 
lesing  that  the  message  could  have  been  deliv- 
ered, by  the  exercise  of  reasonable  diligence,  in 
time  for  the  doctor  to  have  reached  plaintiff's 
wife  on  a  morning  train,  but  because  of  delay 
in  transmission  and  delivery  of  the  message,  and 
as  a  proximate  consequence  thereof,  the  doctor 
fniled  to  arrive  on  the  momiag  train,  and  plain- 
tiff suffered  great  mental  pain,  by  reason  of  the 
doctor's  failure  to  reach  and  attend  his  wife 
while  ill,  to  his  daronge  in  the  sum  of  $1,000, 
the  mental  psin  so  suffered  being  the  proximate 
consequence  of  defendant's  failure  to  deliver  the 
message  promptly,  sufficiently  averred  that  the 
doctor  would  have  gor.e  to  plaintiff's  wife  had 
the  message  been  delivered  earlier,  and  that 
plaintilT  sulTercd  in  person  or  estate  by  the  fail- 
ure to  deliver  the  message. 

[Ell.  Note.— For  other  cases,  see  Telegrnphs 
and  Telephones,  Cent.  Dig.     54.  55;  Dec.  Dig. 

3  cr..*] 

2.  Pleading  (§  209*)— Demusber. 

Assigning  the  absence  of  p''ch  allpsattono 
as  grounds  of  demurrer  was  insufficient  to  raise 
the  question  whether  the  complaint  was  e.t  con- 
tractu or  ex  delicto. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  §  520;  Dec.  Dig.  g  209.*] 

3.  Tbial  (§  243*)— Uefusai.  of  Request^In- 
consiste.nt  requests. 

AVhcre  a  party  had  requested  a  charge  that 
the  action  was  ex  contractu,  which  was  given,  it 
was  not  error  to  refuse  to  subsequently  charge 
for  the  same  party  that  the  action  was  ex  de- 
licto. 

[Ed.  Note.— For  other  cnses,  see  Trial,  Cent 
Dig.  5  661;  Dec.  Dig.  8  243.*] 

4.  Appeal  and  Ebbob  (§  SS2*)— Review- 
Right  TO  Complain. 

A  party  who  has  invoked  a  particular  ac- 
tion or  ruhng  of  the  trial  court  cannot  com- 
plain thereof  on  appeal,  though  it  he  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  ST.Dl  ;  Dec.  Dig.  §  8S2.»J 
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S.  Tblsokax>b»  and  Telefboites  <|  73*)— De- 
lay OF  Messaoe—Actions— Questions  or 
Fact. 

Id  8D  action  agaiost  a  telegraph  company 
for  deiajing  a  message  alleged  to  bave  resulted 
in  the  failure  of  a  doctor  to  reach  plaintiff's 
wife  on  a  certain  train,  whether  the  doctor  couid 
or  would  have  come  on  that  train  had  the  mes- 
sage heen  transmitted  and  delivered  within  a 
reasonable  time,  and  whether  the  message  was 
traosmitted  and  delivered  within  a  reasonable 
time,  were  questions  for  the  jury,  where  there 
was  evidence  from  which  they  could  determine 
them. 

IKd.  Note.— For  other  ttses,  see  TelegraphB 
aod  Telephones,  Cent  Dis.  |  76 ;  Dec  Dig.  i 
73.*] 

C.  Trial  (S  139*)— Instructions. 

There  being  evidence  from  which  the  jury 
conld  decide  those  facts  and  from  which  they 
eoald  infer  tbe  existence  of  all  other  facts  neces- 
sary to  support  a  verdict  for  platntifE,  an  af- 
firmative charge  for  defendnnt  and  charges  hy- 
pothesizing a  verdict  for  defendant  upon  fail- 
ure of  proof  as  to  ei^er  one  of  tboae  facts  were 
properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  SS  332-341 ;  Dec.  Dig.  t  130.*] 

7.  Tbial  (f  252*)— Delay  of  Message— Ac- 
tions—Refusal  or  Requests  —  CnABQBS 

CONTRABY  TO  EVIDENCE. 

There  being  evidence  of  damages  from  men- 
tal anguish,  a  chArge  denying  the  right  to  find 
such  damages  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §S  59tM112;  Dec.  Dig.  i  252.*] 

&  Tbial  (SS  194,  240*}— Ihvading  Fw>TincE 

or  Jury. 

A  charge  that  the  jurr  could  not  assess 
damages  for  mental  pain  and  anguish  was  prop- 
erly refused,  as  merely  an  argument  and  invad- 
ing the  province  of  the  jury. 

[Ed.  Mote.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  431-4G0,  561 ;  Dec  Dig.  SS  IM,  240.*] 

9.  Trial  (S  194*)— Delay  of  BfESSAOB— Ac- 
tions—Refusal  OF  Requests. 

The  charge  was  also  properly  refused  as  in- 
■tmcting  that  tbe  jury  were  not  authorized  to 
infer  mental  pain  from  only  a  part  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  SS  481-406;  Dec.  Dig.  S  191.*] 

Appeal  from  City  Court  of  Blrmliigham; 
H.  A.  Sharpe,  Judge. 

Action  by  R.  C.  OrlflSth  against  t^e  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  charges  referred  to  in  the  opinion  as 
refused  to  tlie  defendant  are  as  follows: 
"(1)  You  are  not  authorized  to  assame  cou- 
cluslrely  from  tbe  relation  of  the  parties 
that  plalntlfr  sufiTered  mental  pain  and  an- 
Kiilsh  by  reason  of  \frhaley's  absence  for 
the  part  of  &epteml>er  30tb.  (2)  I  charge  you 
that  the  avei'iuent  of  the  complaint  to  the 
effect  that  Dr.  WbaJey  failed  to  reach  aud 
attend  his  wife  while  111  is  not  sustained 
by  the  evidence."  (3)  General  affirmative 
charge.  "(4)  You  are  not  authorized  to  as- 
sess any  damages  for  mental  pain  and  an- 
guish." 

Campbell  ft  Johnson,  for  appellant  Rob- 
ert N.  Beli,  for  appellee. 


MATFIELD,  J.  ThU  acUon  Is  by  a  bus- 
band,  against  a  telegraph  company,  to  re- 
cover damages  for  follure  to  promptly  trans* 
mlt  and  deliver  a  telegram  sent  by  htm  to  a 
physician,  summoning  the  physician  to  the 
bedside  of  plaintiff's  wife,  who  was  very 
ill,  by  reason  of  which  failure  to  so  trans- 
mit and  deliver  the  message  the  physician 
was  unable  to  reach  the  bedside  of  plaintiff's 
sick  wife  as  soon  as  be  otherwise  would 
have  done,  but  for  the  failure. 

The  complaint  is  as  follows: 

"Count  One.  Tbe  plaintiff  claims  of  the 
defendant  corporation  one  thousand  dollars 
as  damages  for  that  on,  to  wit,  tbe  30th  day 
of  September,  1906,  plaintiff  by  his  agent 
delivered  to  the  defendant,  and  the  defend- 
ant accepted,  at  Oneonta,  Ala.,  for  transmis- 
sion from  Oneonta  to  Bfrmlngb'am,  JefTerson 
county,  Ala.,  tbe  following  mes8aE:e  directed 
to  Dr.  Wbaley,  %  Barber's  Drug  Store.  Bir- 
mingham, Alabama,  viz.:  'Come  on  morning 
train.  Bessie  la  much  worse.'  Plaintiff 
avers  that  defendant  Is  a  public  telegraph 
company,  engaged  In  tbe  business  of  trans- 
mitting messages  for  a  reward  between  said 
points  of  Oneonta  and  Birmingham,  Ala., 
and  tbe  plaintiff  paid  the  defendant  a  re- 
ward for  tbe  transmission  of  said  message, 
to  wit,  twenty-five  cents.  Plaintiff  avers 
further  that  said  message  could  have  been 
transmitted  and  delivered  by  proiier  and  rea- 
sonable diligence  In  time  for  Dr.  Wbaley  to 
have  reached  Oneonta  on  tbe  morning  train 
aud  to  have  been  present  with  tbe  said  Bes- 
sie, plaintiffs  wife,  tbe  person  mentioned  as 
sick  In  tbe  message  above  set  out,  and  who 
then  needed  tbe  presence  and  assistance  of 
the  said  Dr.  Wbaley.  Plaintiff  avers  further 
that,  by  reason  of  tbe  failure  of  the  defend- 
ant to  transmit  said  message  within  a  rea- 
sonable time  and  to  deliver  tbe  same  within 
a  reasonable  time,  and  as  a  proximate  con- 
sequence thereof.  Dr.  Whaley  failed  to  reach 
Oneonta  on  the  morning  train,  as  requested, 
and  plaintiff's  wife  was  without  his  atten- 
tion, aud  plaintiff  suffered  great  mental  pain 
by  reason  of  tbe  failure  of  the  said  Dr.  Wha- 
ley to  reach  and  attend  his  wife  while  111,  tS 
bis  great  damage  In  tbe  sum  of  one  thousand 
dollars  as  aforesaid.  Tbe  said  mental  pain 
aud  anguish  so  suffered  by  plaintiff  was  all 
tbe  proximate  result  and  consequence  of  tbe 
failure  of  the  defendant  to  deliver  the  mes- 
sage within  a  reasonable  time,  as  it  could 
and  should  have  done." 

To  this  complaint  the  telegraph  company 
demurred,  assigning  two  grounds  of  demur- 
rer: (1)  For  that  it  was  not  averred  that 
the  physician  would  have  gone  to  see  plain- 
tiff's wife  had  tbe  message  been  dellvwed 
earlier;  (2)  for  that  it  was  not  averred  that 
plaintiff  suffered  in  poson  or  estate  by  the 
failure  to  deliver  the  message.  This  demur- 
rer being  overruled,  the  defendant  filed  two 
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pleas,  one  tbe  general  Issne,  and  tbe  oOwr 
■etttns  np  a  special  contract  for  teansmla- 
Bl(ui,  by  way  of  stipulations  printed  or  writ- 
ten apon  the  back  of  tbe  telegraphic  blank 
on  which  the  message  was  written  for  trans- 
mission, to  tbe  effect  tlut  the  telegraph  com- 
pany would  not  be  liable  in  damages  unless 
a  claim  tlierefor  was  presented  In  writing 
and  filed  with  the  company  within  60  days 
from  ttie  filing  of  the  message.  A  trial  was 
bad  upon  those  Issues,  whidi  resulted  in  a 
verdict  and  judgment  for  plaintiff  in  tbe 
lam  of  $400,  from  which  Jndgment  this  ap- 
peal is  prosecuted. 

It  Is  first  Insisted  that  the  court  erred  in 
overmllng  defendant's  demurrers  to  the  com- 
plaint, me  complaint  Is  certainly  not  sub- 
ject to  any  ground  of  demurrer  assigned. 
Henderson's  Case,  89  Ala.  910,  7  South.  410. 
18  Am.  SL  Rep.  148;  Wilson's  Case,  93  Ala. 
82,  0  Sontta.  414,  30  Am.  St  Rep.  23.  The 
grounds  assigned  are  Inapt  to  raise  the  ques- 
tion as  to  whether  tbe  complaint  Is  ex.  con- 
tractu or  ex  delicto. 

The  appellant  (defendant)  reqnested  the 
court  in  writing  to  hold,  and  to  Instruct  the 
jury,  that  It  was  an  action  ex  contractu,  and 
the  court  granted  the  request  and  Instructed 
the  jury  accordingly.  Tbe  defendant  then 
requested  the  court  in  writing  to  Instruct  tbe 
jury  that  the  action  was  ex  delicto,  which 
the  court  very  properly  declined  to  do.  A 
party  who  has  invoked  a  particular  action 
or  ruling  on  the  part  of  the  trial  court  will 
not  be  heard  to  complain  In  this  court  of 
such  action  or  ruling,  though  it  be  erroneous. 
We  express  no  opinion  as  to  the  ruling  of 
tbe  trial  court  in  holding  that  the  action  was 
ex  contractu  and  not  ex  delicto;  hdt  what 
we  do  decide  is  that  tbe  appellant,  having 
iovoked  this  ruling,  will  not  be  heard  to  com- 
plabL  Lueas  v.  State,  144  Ala.  67,  39  South. 
821.  3  Li  R.  A.  (N.  8.)  412;  Ex  parte  Win- 
ston. S2  Ala.  419;  Vaughn  t.  Smith,  69  Ala. 
82;  L.  ft  N.  B.  B.  Ga  T.  Hurt.  101  Ala.  84, 
12  South,  m 

Whether  or  not  Dr.  Whaley  could  or 
would  have  gone  on  the  8:26  train  if  the  mes- 
sage bad  beea  transmitted  and  delivered 
within  a  reasonable  time,  and  whether  It 
was  so  transmitted  and  delivi^ed  within  a 
reasonable  time,  were  cleaily  questions  to 
be  determlnsd  by  the  Jury,  from  the  evi- 
dence, under  propCT  instructions  by  the 
court  They  were  questions  of  ■  fact,  and 
there  was  evidence  tending  to  show  each, 
and  from  this  evidence  tlie  jury  could  infer 
tbe  existence  of  these  facts,  and  of  all  oUi- 
ers  necessary  to  aiipport  a  verdict  and  judg- 
ment tta  plaintUL  Hence  the  general  af- 
flnnatlTe  cbaige  for  the  defendant,  and  all 
other  charges  hypothesizing  a  verdict  for 
defeDdant,  nptm  fSUnre  of  the  proof  as  to 
eltlier  ons  ot  these  facts,  were  properly  re- 
fused.  It  would  have  been  palpable  error 


for  ttie  court  to  take  from  Oie  jury  the  deta<-' 
minatlon  of  these  facts  under  the  evidence 
in  this  case.  S  Mayfleld's  Dig.  p.  150. 
Whether  tbe  doctOT  would  have  received  the 
message  in  time  to  go  to  Oneonta  on  the 
first  train,  and  whetha  be  would  have  so 
gone  had  he  received  the  message,  provided 
the  company  bad  exercised  due  diligence, 
are  questions  which  naturally  and  neces- 
sarily rest  In  inference  from  the  facte  prov- 
en, and  tbe  jury  only  Is  the  proper  tribunal 
to  draw  or  fall  to  draw  such  Inferences. 

There  was  ample  evidence  from  which  tbe 
jury  might  have  inferred  these  other  facte 
which  rest  peculiarly,  If  not  exclusively.  In 
Inference,  and  which  were  necessary  to  sup- 
port a  jndgment  for  plaintiff  embracing 
damages  for  mental  anguish.  Consequently 
there  was  no  error  In  refusing  those  charges 
which  requested  a  verdict  for  defendant,  or 
which  denied  the  Jury  the  right  to  find  dam- 
ages for  mentel  suffering.  Krlcbba  urn's 
Case,  132  Ala.  638,  31  South.  607;  Blount's 
Case,  126  Ala.  306,  27  South.  779;  Wilson's 
Case,  93  Ala.  82,  0  South.  414,  30  Am.  St. 
Rep.  23;  Crumptoo'a  CaBe,  138  Ala.  632,  30 
South.  517;  Crocker's  Case,  136  Ala.  492,  33 
South.  46v  59  L.  R.  A.  398. 

The  fourth  charge  was  bad,  for  several 
reasons:  One,  for  that  It  invaded  the  prov- 
ince of  the  jury;  another,  for  that  It  in- 
structed the  jury  that  they  were  not  au- 
thorized to  presume  or  lufer  mentel  pain 
from  only  a  part  of  the  evidence.  Tbe  bes't 
that  can  be  said  ot  It  is  that  it  is  nothing 
more  than  an  argument  King  v.  Pope,  2S 
Ala.  001;  Marx  v.  Bell,  48  Ala.  497;  Miller 
V.  Garrett,  36  Ala.  96;  Edgar  v.  McAm.  22 
Ala.  796;  Prltchett  t.  Munroe,  22  Ala.  601; 
McWlUlams  v.  Rodgers,  66  Ala.  87;  Gallan 
V.  McDaolel,  72  Ala.  96. 

We  find  no  error  In  the  record,  and  the 
judgment  of  the  trial  court  must  be  affirmed. 

Affirmed. 

DOWDELL.  C.  J.,  and  SIMPSON  and 
DENSON,  JJ..  concur. 


CLARK  V.  DUNN. 
(Supreme  Court  of  Alabama.    May  24,  1909. 
Oq  Rehearing  June  30,  1909.) 

1.  Justices  of  the  Peace  (S  75*)— Procksube 
— Removal  to  Coubt  or  Recobd. 

Under  Code  1896,  I  2147  et  seq.,  where  an 
action  of  unlawful  detainer  was  removed  to-Uie 
circuit  court,  the  title  became  the  issue  between 
tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  3  244;  Dec.  Dig.  S  75.*] 

2.  FOBCJBLB  EnTBT  AND  DBTAIKEB  (S  34*)— 

QuEsnons  fob  Jubt. 

On  the  death  of  the  owner  of  lands,  parti- 
tion was  had  among  his  heirs,  and  thereafter  the 
records  of  the  partition  proceedings  were  de- 
stroyed by  fire.  Sobsequentiy  the  seTeral  co- 
parceners of  all  tbe  landa  Joined  la  a  coovey- 
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ance  of  a  certain  10  acres  to  M.,  Oie  sunrivlng 
widow  of  one  of  the  coparceDers,  and  It  was 
recited  io  such  instrument  that  the  land  in 
question  was  allotted  to  the  deceased  husband  in 
the  partition  proceedings,  and  that  he  io  bis 
lifetime  had  poBse&sIon  of  the  land  aod  lived  on 
it  as  his  homest«ad.  Thereafter  M.  and  others 
of  the  coparceneis  executed  a  conveyance,  of  the 
land  in  question  to  T.  for  the  recited  purpose 
of  effecting  the  partition,  and  it  was  set  out  in 
the  conveyance  tnat  the  land  in  controversy  was 
allotted  to  T.  Held,  in  an  unlawful  detainer 
action,  that  the  qneation  as  to  whom  the  land 
In  questioD  was  allotted  in  the  partition  pro- 
cee<nngB  was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  IHg.  {  157;  Dec.  Dig. 
i  34.*] 

3.  ADVEB8K  Possession  (g  100*)— Extent  or 
Possession. 

Where  one  Is  in  the  actual  possession  of 
land  under  a  conveyance  which,  though  ineffec- 
tual to  pass  title,  amounts  to  color  of  title,  his 

r session  Is  referred  to  the  boundaries  described 
the  instrument. 

[Ed.  Note.— For  otber  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  I  547 ;  Dec  Dig.  S  100.*] 

4.  Adverse  Possession  (S  71*>— Golob  or  Ti- 
tle—What Constitutes. 

The  fact  that  the  acknowledgment  of  a 
deed  was  defective  did  not  render  it  ineffectual 
as  color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S  419 ;  Dec.  Dig.  §  71.*] 

5.  Adtebse  Possession  (|  113*)— Evidence— 
Admissibility. 

On  an  issue  as  to  defendant's  adverse  pos- 
session, tax  records  showing  payment  of  taxes 
by  him  were  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  8  674;  Dec.  Dig.  S  113.*] 

0.  Witnesses  (8  236*)—Examination— Ques- 
tions. 

The  "best  judgment"  of  a  witness,  who 
took  the  acknowledgment  of  a  deed,  called  for 
by  a  Question  as  to  the  correctness  of  the  copy 
of  the  deed  offered  in  evidence,  was  sufBctentty 
apt  to  elicit  his  recollection  of  the  similarity  be- 
tween the  original  and  the  copy,  and  an  objec- 
tion to  the  question  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  817 ;  Dec.  Dig.  S  236.*] 

7.  Evidence  (§  258*)— Declaxationch- Decu* 
bations  of  Agent. 

It  was  proper  to  disallow  an  effort  to  show 
a  declaration  by  an  agent  as  to  the  location  of  a 
boundary  line,  where  the  character  and  scope 
of  the  agency  were  not  indicated. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1006,  1C07 ;  Deo.  Dig.  S  S-'S.*] 

8.  Tbial  (S  253*)  —  Instructions— Applica- 
tion to  Case. 

Where  adverse  possession  was  an  issue  to 

be  determined  by  the  jury,  an  instruction  preter- 
mitting the  same  was  erroneous. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  §  613 :  Dec.  Dig.  {  253.*1 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  CP.  Almon,  Judge. 

Action  by  Pat  H.  Dunn  against  Henry  T. 
Clark.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
mancted. 

Kirk,  Clarmlchael  &  Bather  and  G.  E. 
Mltcbell.  for  appellant.  Davis  &  Flte  and  E. 

B.  &  K.  V.  Fite,  for  appellee. 


HcCLELLAN,  J.  TbUi  was  an  action  of 
unlawful  detainer,  commenced  by  appellee 
against  appellant.  It  was  ronoved  to  tbe  cir- 
cuit court  on  petition,  and  thereupon  tbe  ti- 
tle became  the  issue  between  the  parties. 
Code  1800,  S  2147  et  seg. 

Tbe  lands  in  question  originally  belonged 
to  E.  G.  Terrell.  In  188G  all  of  the  lands 
owned  by  Terrell  at  his  death  were  partition- 
ed. In  the  probate  court,  amone  tala  heirs. 
The  courthouse  of  Marlon  county  burned,  de- 
stroying the  evldoice  of  the  action  taken  In 
the,  partition  oC  these  landa.  On  September 
12,  1888,  the  several  coparceners  of  all  landa 
left  by  E.  O.  Terrell  joined  In  a  conveyance 
of  a  quarter  section  containing  the  two  ams 
in  controversy  to  Martha  Terrell,  the  snrrlv- 
ing  widow  of  R.  W.  Terrell,  deceased,  to 
whom,  It  was  recited  in  the  Instrument,  the 
land  In  dispute  was  allotted  on  the  partition 
mentioned.  It  was  also  recited  In  this  in- 
strument Uiat  R.  W.  Terrell,  In  bis  lifetime, 
took  possession  of  the  land  described  therein, 
lived  on  It  as  his  homestead,  and  that  after 
his  death  it  was  set  apart  to  Martha  Terrell, 
his  widow,  aa  her  homestead.  On  November 
12, 1888,  two  months  subsequent  to  the  execu- 
tion of  the  deed  to  Martha  Terrell,  Martha 
Terrell  and  others  of  her  original  coparceners 
executed  to  Mary  T.  and  W.  J.  Clark,  her 
husband,  tbe  former  one  Of  the  original  co- 
parceners, a  conveyance  of  certain  of  these 
lands,  embracing  the  10  acres  In  dispute,  for 
tbe  recited  purpose  of  effecting  the  partition 
previously  andertaken  In  the  probate  court. 
In  tbe  premise  of  the  conveyance  there  is  set 
out  the  respective  allotments  to  the  children 
of  E.  G.  Terrell,  deceased,  and  tbe  10  acres 
in  controversy  appear  as  having  been  allot- 
ted to  both  Mary  T.  Chirk  and  B.  W.  Terrell. 
The  plahitlfF  would  trace  his  title  and  rights 
back  to  Mary  T.  Clarii.  and  the  defendant 
claims  hla  In  succession  from  Martha  Terrell, 
who  stood  In  the  place  of  her  husband,  R.  W. 
Terrell. 

To  whom  of  the  two,  viz.,  R.  W.  Terrell  or 
Mary  T.  Clark,  this  mentioned  land  was  al- 
lotted on  the  partition,  was  an  Issue  of  fact 
for  the  jury.  It  Is  evident  that  both  deeds, 
in  the  respect  that  they  recite  the  original 
allotment  to  tbe  ope  or  to  the  otber,  or  to 
both,  evidence  confusion  and  mistake.  Coun- 
sel for  appellant  was  given,  at  bis  request,  a 
special  charge  affirming  one  of  tbe  Issues  to 
be  as  we  have  Indicated.  This  question  was 
submitted  to  the  jury  nnder  all  the  evidence. 
The  predecessor  In  right  of  each  party  claim- 
ed to  have  had  possession  of  the  disputed 
tract  from  at  least  aa  far  back  as  1888,  and 
there  was  evidence  tending  to  support  each 
contention.  The  court  therefore  erred  in 
charging  the  jury  that  adverse  possession 
was  not  an  issue  for  their  decision.  Without 
undertaking  to  restate  the  whole  evidence 
bearing  on  this  Issue,  it  will  suffice  it  to  say 
that  tbe  plaintiff,  himself,  testified  that  a 
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part  of  tbe  10  acres  in  dispute  bad  been  In 
the  add  of  defendant  and  bis  predecessors 
for  IS  or  20  years,  and  tbat  defendant  testi- 
fied that  a  part  of  the  10  acres  bad  been  in 
cultivation  and  in  the  B.  W.  Terrell  field  for 
IS  or  20  years.  There  was  also  testimoDy 
tending  to  show  that  defendant  and  bis  pred- 
ecessors in  right  had  claimed  this  land  for 
more  than  10  years.  What  was,  in  truth,  the 
fact,  was  for  the  Jury  to  decide.  In  this  con- 
nection, the  principle  tbat  where  one  is  in 
the  actual  possession  of  land  under  a  convey- 
ance which,  though  Ineffectual  to  pass  title.  Is 
operatiTe  as  color  of  title,  such  possession  is 
referred  to  the  boundaries  described  in  the 
instrtuuent,  is  applicable  to  this  case,  pro- 
vided actual  possession  of  a  part  of  the  land 
described  in  the  instrument  was  shown  In  de- 
fendant and  his  predecessors  in  right.  Black 
T.  Tenn.  Co.,  93  Ala.  109,  9  South.  537 ;  Good- 
'  son  v.  Brothers,  111  Ala.  589,  20  South.  443. 
The  deed  from  John  T.  Terrell  and  others 
to  Mary  Clark  was  admissible  as  color  of  ti- 
tle, notwithstanding  Its  acknowledgment  was 
defective,  and  the  court  did  not  err  In  ad- 
mitting it.  Jones  V.  Httgler,  9S  Ala.  529,  10 
South.  345. 

The  tax  records  offered  by  defendant  should 
have  been  received  in  evidence  on  the  Issue 
of  adverse  possession.  Gist  v.  Beaumont,  104 
Ala.  347,  16  South.  20;  Annlston  Co.  v.  Ed- 
mondson,  141  Ala.  36G.  37  South.  424. 

The  "best  Judgment"  of  the  witness  Cooley, 
who  took  the  acknowledgment,  called  for  by 
the  question  as  to  the  correctness  ot  the  copy 
of  the  deed  offered  In  evidence,  was  suffl- 
dently  apt  to  elicit  bis  recollection  of  the 
similarity  between  the  original  and  the  copy. 
The  objection  to  the  question  was  properly 
overruled. 

Assignments  numbered  9  and  10  are  not 
supported  by  the  record,  and  hence  cannot  be 

reviewed. 

The  effort  to  show  a  declaration  by  an 
agoit  of  Mary  T.  Clark  and  Wm.  Aklns  as  to 
the  location  of  the  line  between  the  Mary 
Clark  and  B.  W.  Terrell  land  was  properly 
disallowed.  The  character  and  scope  of  the 
agency  Imputed  to.  the  allied  declarant  was 
not  indicated,  and  hence  the  inquiry  was  not 
brought  within  tbe  ruling  in  Pearson  t. 
Adams,  129  Ala.  157,  29  South.  977. 

Tbe  charge  set  out  in  assignment  16  was 
erroneously  given  for  plaintiff,  because  It 
pretermitted  consideration  of  adverse  posses- 
ion—an  issue  to  be  determined  by  the  Jury. 

The  charge  made  tbe  basis  of  the  seven- 
teenth assignment  might  well  have  been  re- 
fused, because  calculated  to  mislead  the  Jury ; 
but  the  giving  of  It  did  not  coDstltute  error. 

There  is  no  merit  In  the  other  errors  as- 
signed and  urged  in  argument.  The  appel- 
lant expressly  waived  a  number  of  bis  as- 
slgDmeuts. 

For  tbe  errors  indicated,  tbe  Judgment  is 
reversed,  and  the  cause  Is  remanded. 
Berersed  and  remanded. 


DOWDELI^  a  J., 
SAXBE,  JJ..  concur. 


and  AKDEBSON  and 


On  Rehearing. 

McCLEIiLAN,  J.  It  appears  from  the  rec- 
ord that  the  cause  was  tried  t>elow  upon  the 
strength  of  the  respective  tltlra  of  the  par- 
ties. The  plaintiff  (appellee)  cannot  on  ap- 
peal invoke  a  consideration  of  tbe  case  up- 
on any  other  theory.  Fearn  v.  Beime,  129 
Ala.  435,  29  South.  65S;  Brown  v.  French 
(Ala.)  49  South.  256. 


UNITED  STATES  HEAI/TH  ft  ACCIDENT 

CO.  V.  VEITCH. 
(Supreme  Court  of  Alabama.    June  10,  1909.) 

1.  IifsuBANCE  (S  629*)— Lirs  IKSUBANCE— Ac- 
tion ON  POLIOr— INSUFFICIENCT  OF  COM- 
PIJAINT. 

The  compiaint,  in  an  action  on  a  life  insur- 
ance policy,  intended  to  be  in  the  form  prescrib- 
ed by  Code  1907,  vol.  2,  p.  1196,  S  5382,  form 
12,  is  insufficient  for  not  specifying,  in  accord- 
ance with  such  form,  the  time  for  which  the 
life  was  insured,  nor  showiag  that  death  result- 
ed during  the  life  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  629.*] 

2.  INSUBANOE  <fi  645*)— Action  on  Polict— 
Vabiance  in  Pleading  and  Proof. 

Where  a  complaint  declares  on  a  life  insur- 
ance policy^  a  health  and  accident  policy  U  in- 
admisslhle  in  support  of  tbe  complaint. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  645.*] 

Appeal  from  City  Court  of  Bessemer ;  Wm. 
Jackson,  Judge. 

Action  by  Mrs.  Mary  B.  Veltch  against  tbe 
United  States  Health  &  Accident  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded. 

G.  F.  Goodwyn,  for  appellant.  Bush  & 
Bush,  for  appellee. 

MATFIELD,  J.  Tbe  complaint  was  evi- 
dently intended  to  be  in  Code  form,  and  de- 
clared upon  a  policy  of  life  insurance  (Code 
1907,  vol.  2,  p.  1196.  9  5382,  form  12).  It  was 
as  follows:  "Complaint  in  the  City  Court  of 
Bessemer.  Mary  B.  Veitch,  Plaintiff,  v.  Unit- 
ed States  Health  &  Accident  Company,  a 
Body  Corporate,  Defendant  Tbe  plaintiff 
claims  of  tbe  defendant  seven  hundred  dol- 
lars due  on  a.-  policy,  whereby  the  defendant 
on  the  12th  day  of  April,  1907,  Insured  tbe 
life  of  Richard  0.  Veltcb,  who  died  on  the 
21st  day  of  November,  1907,  of  which  the  de- 
fendant has  bad  notice.  Said  policy  is  the 
property  of  the  plaintiff.  [SlgnedJ  Bush  & 
Bush,  Attys.  for  Plaintiff." 

Tbe  complaint  was  Insufficient.  In  that  it 
did  not  specify  the  time  for  which  the  life 
in  question  was  insured,  nor  otherwise  show 
that  death  resulted  during  tbe  life  of  tbe  pol- 
icy. This  much  was  necessary,  because  the 
Code  form  contains  such  allegations  or  aver- 
ments. The  complaint  declares  upon  a  policy 
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Of  life  bunranc^  while  tlie  p<dlcy  or  contract 
of  insnrance  introdnced  In  evidence  was  not' 
a  life  Insurance  policy  at  alL  It  was  a 
"healtb  and  accident  Insurance  poller." 
entirely  different  contract  from  the  one  de- 
clared on ;  and.  not  being  the  contract  declare 
ed  on,  It  was,  of  course,  not  admissible  in 
evldenca  This  being  the  only  contract  offer- 
ed In  evidence,  the  court  shonid  have  given 
the  affirmative  diuge  for  the  defendant,  and 
^oold  have  refused  that  ^ven  tor  plaintiff. 
It  was  by  no  means  conclusively  shown  that 
the  deattt  ct  tlM  insured  was  wltliln  the 
terms  of  the  contract  of  accident  Insnrance 
policy  <rflered  In  evidence.  By  ita  terms  it 
only  insured  against  death  or  injury,  when 
resulting  from  "external,  vloloit,  and  acci- 
dental means."  The  evidence  was  not  at  all 
conclusive  that  the  deaUi  was  thns  caused, 
or  thus  resulted. 

The  Judgment  of  tiie  trial  court  Is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
DENSON,  JJ^  concur. 


LOVELADT  v.  BIRMINGHAM  RT.,  LIGHT 

&  POWER  CO. 
(Supreme  Court  of  Alabama.    May  13,  1909. 
Rehearing  Deaied  June  30,  1909.) 

1.  Evidence  (S  &27*)— Opinion  Evidbncb— 
Aj}mis8ibilitt  or  Eviubnce. 

In  an  action  for  death  of  plaintiff'i  intes- 
tate, evidence  by  a  physician,  who  treated  the 
wounds  of  intestate  on  the  night  of  the  injury, 
that  intestate  died  that  night  from  the  effects 
of  the  injury,  la  admissible. 

[Ed.  Kote. — For  other  cases,  see  Evidence, 
Cent  Dig.  1  2334;  Dec.  Dig.  |  S27.«j 

2.  Appux  and  Ebbob  (i  1050*)— Haxhlbss 
E^BOB— Exclusion  or  Evidence. 

Where  the  appellate  court  cannot  ssy,  in 
an  action  for  causing  the  death  of  plaintiff's 
intestate,  that  evidence  offered  as  to  the  time 
of  hia  death,  and  that  the  person  injured  by 
defendant's  car  was  plaintifra  intestate,  would 
not  have  been  sufficient  evidence  to  authorize 
the  jury  to  infer  actionable  negligence  on  the 
lArt  of  defendant,  the  exclusion  of  anch  evidence 
cannot  be  held  harmleai. 

[Bd.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Dec  Dig.  i  1056.*] 

Appeal  from  dtr  Court  of  Bessemer;  Wil- 
liam Jackson,  Judge. 

Action  by  James  G.  Lovelady.  as  adminis- 
trator, etc.,  against  the  Birmingham  Rail- 
way, Light  &  Power  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed and  remnnded. 

Ptnkney  Scott  and  B.  M.  Allen,  for  appel- 
lant Tillman,  Grubb,  Bradley  &  Morrow, 
for  appellee. 


HATFIELD,  T.  This  Is  an  action  by  tlie 
appellant  against  the  appellee  street  car 
company,  broui^t  under  the  homl<dde  stat- 
ute, to  recovw  punitive  damages  tor  Its 
wrongfully  causing  the  death  of  plalnttfTs 
intestate. 

The  complaint  contained  a  great  number 
of  counts;  some  dedarlng  on  simple  negli- 
gence, some  on  wanton  negligence,  and  some 
on  willful  injury.  Some  of  theae  counts 
were  palpably  bad,  to  which  demurrers  were 
interposed,  but  overruled  as  to  alL  To  each 
count  the  defendant  filed  a  great  number  of 
pleas,  general  Issue  and  special,  to  which 
special  pleas  demurrers  were  Interposed,  and 
sustained  as  to  some  and  overruled  as  to 
otliers.  Many  of  the  rulings  on  the  demur- 
rers to  the  pleas  were  erroneous;  but  no 
questions  as  to  the  pleadings  are  raised  or 
insisted  upoiL  Hence  we  need  not,  and  do 
not,  consider  them. 

A  number  of  assignments  of  error  as  to  the 
rulings  on  the  evidence  are  Insisted  upon. 
Some  of  these  are  clearly  good,  to  wit,  those 
which  go  to  the  question  of  refusing  to  al- 
low plaintiff  to  prove,  by  the  physician  wbo 
treated  the  wounds  of  the  Intestate  on  the 
night  of  the  injury,  that  Intestate  died  that 
night  from  the  effects  of  the  Injury.  This, 
of  course,  was  material,  competent  and 
relevant  evidence,  and  we  can  see  no  rea- 
son for  refusal  to  allow  it  Hence,  in  de- 
clining to  allow  plaintiff  to  make  proof  of 
this  fact,  In  the  manner  and  at  the  time  he 
offered  so  to  do,  there  was  error. 

Had  the  court  allowed  the  plaintiff  to 
prove  that  the  person  shown  by  the  evidence 
to  have  been  run  over  by  defendant's  car 
was  plaintiff's  intestate,  and  that  he  died  of 
the  injuries  thus  received,  we  are  not  pre- 
pared  to  say  that  there  would  not  then  have 
been  sufficient  evidence  to  authorize  the  Ju* 
ry  to  infer  actionable  negligence,  as  alleged; 
nor  are  we  prepared  to  say  that  the  evidence 
concluslvly  showed  negligence  on  the  part 
of  the  intestate  which  proximately  con* 
tributed  to  the  injury.  Therefore  we  cannot 
know  that  the  errors,  as  to  declining  to  al- 
low plalntifl  to  prove  the  Identity  of  the 
person  run  over  by  the  defendant's  car  with 
the  Intestate,  and  that  tliis  person  so  run 
over  by  the  car  and  treated  by  the  pliysi- 
cian  ^ed  of  the  effects  of  the  injuries  thns 
received,  were  without  injury  to  plaintiff. 

The  Judgment  la  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded, 

DOWDELL.  C.  J.,  and  SIMPSON  and 
DENSON.  JJ..  concur. 


•For  other  cmmi  as*  same  topla  and  section  HCHBBR  la  Dm.  *  Am.  Diss.  U07  to  iairn,  A  Rsporur  ladoios 
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PASCAOOni#A  ST.  RT.  ft  POWER  CO.  t. 
BBONDUM.    (No.  1S,743.) 

(Supreme  Court  of  Misaissippl.   March  8,  1909. 
On  Sngs««tIon  of  Error,  June  21,  1909.) 

L  Stbket  Rahaoads  (|  112*)— Collisioni^ 

l^BsmipnonB— Statutes. 

Code  1906.  I  1080,  ptoTldint  that,  in  ae- 
tkuis  asalnst  raluoad*  for  damages  to  persona 
or  property,  proof  of  inJiuT  Inflicted  by  toe  mn- 
ninc  of  locomotiTes  or  cars  shsll  be  prima  facie 
cTideDce  of  want  of  reaaonable  eaxe,  does  not  ap- 
ply to  a  street  nilmad. 

[Ed.  Note^For  other  cases,  see  Street  Ball* 
roads,  Ctat.  THg.  ||  227.  228 ;  Dec.  Dig.  i  112.*] 

2.  Appkai,  AND  EaaoB  (|  1068*)— Habulehs 
Bbbob— EBaoNBOufl  iNBTBucnona. 

Where,  in  an  action  against  a  street  rail- 
road for  the  death  of  a  child  struck  a  car. 
tile  eridenoe  diowed  that  the  child  eltlier  atnm- 
bled  over  a  rail  n^Iigently  elevated  over  the 
nirface  of  the  street,  and  was  stmck  by  the  car, 
or  was  atmck  by  the  car  without  baving  stam- 
bled,  while  the  car  was  aesligently  operate^  the 
error  in  an  Instractton  uiat  the  death  of  the 
child  by  the  running  of  the  car  was  prima  fa- 
cie evidence  of  negligence,  authorizing  a  recov- 
ery, etc,  was  not  prejudicial. 

[Ed.  Not&— For  other  cases,  see  Aroeal  and 
Error,  Otot  Dig.  H  4225-4228;  Dec  Dlf.  | 
1068.*] 

8.  STBxn  Bailsoadb  (|  88*)— <k>HBiEUonoir 

or  Tback— NEOLiOEnoE. 

The  rails  of  all  street  railroads  onght  to  be 
flush  with  the  surface  of  the  ground. 

[Ed.  Note^For  other  cases,  see  Street  Rail- 
na^  Cmt,  Dig.  I  02;  Dec  Dig.  S  86.*] 

4.  Stbeet  Railboads  (|  114*)— Coxjjsions— 
Neouoekce— Evidence. 

In  an  action  against  a  street  railroad  for 
ttie  death  of  a  dilld  struck  by  a  ear,  evidence 
Mi  to  Aow  negligence  in  the  opezaUon  «t  the 
car,  autboriaing  a  recovery. 

[Bd.  Note.~For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  »  243-247;  Dee.  Dig.  |  114.*] 

5.  SeOUOENCE  (I  85*)— GOHTBIBUTOBr  Nm- 
UOEHCE— CHILDBEN. 

A  child  six  years  of  age,  klHed  by  a  street 
ear,  cannot  be  charged  with  contributory  neg- 
tlgoice,  so  as  to  defeat  an  action  by  the  parents 
for  negligent  death. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  fi  121-129;  Dec  Dig.  |  85.*] 

Uayes,  dissenting  on  overruling  euggeation 
.of  error. 

Appeal  from  CTlrcait  Court,  Jackson  Coun- 
ty; W.  H.  Hardy,  Judge. 

'^0  be  offlclally  reported." 

Action  by  Christian  Brondum  against  the 
Fatcagoula  Street  Railway  ft  Power  Com- 
pany for  the  death,  ot  plaintiff's  daughter, 
six  years  old.  From  a  Judgment  for  plaln- 
tiir,  defendant  appeals.  Afflrmed.  Sugges- 
tioD  of  error  overruled. 

Ttie  appellant  openteA  an  dectrlc  car  line 
In  the  citr  of  Pasoigonla  and  along  the  pub- 
lic streets  titeroof,  and  on  one  street,  called 
Pucagoula  street,  It  passed  directly  In  front 
of  the  public  BChooL  On  the  day  of  the  In- 
jury there  -were  something  like  200  children 
aRnmd  tba  scboollionse  at  noon  veceaa,  and 
•eteral  of  them  were  playing  out  In  the 


street  Some  of  these  children  were  chas- 
ing each  other,  and  the  appeUee's  daughter 
ran  down  the  street  and.  as  she  attempted 
to  cross  the  street  car  track,  stumbled  and 
fell  In  front  of  the  approaching  car  and  was 
killed.  It  was  not  dear  from  the  record 
whether  she  stumbled  ever  the  rail  or  not; 
bat  there  la  testimony  tending  to  show  that 
she  stumbled  and  fell  while  crossing  the 
track.  Hie  street  was  perfectly  straight, 
and  the  evidence  shows  that  the  motorman 
could  have  seen  any  object  In  the  street  for 
100  to  200  yards  abead  of  him.  The  car 
which  struck  appellee's  daughter  was  run- 
ning at  a  speed  of  about  7  miles  per  hour, 
certain  wl  to  eases  testify  that  one  of  the 
brakea  was  defective,  and  th^  proof  shows 
that  the  motorman  did  not  attempt  to  stop 
the  car  until  within  about  15  feet  of  the 
child  and  that  it  took  40  or  45  feet  to  stop 
It  The  evidmce  also  shows  that  one  of  the 
rails  of  the  track  was  elevated  about  8  Inch- 
es above  the  surface,  and  the  other  about 
oae  Inch  above  the  surface,  and  that  tbe 
franchise  granted  by  the  city  required  that 
the  rails  must  be  laid  flush  with  the  street. 

The  plaintiff  relies  for  recovery  upon  the 
negligence  of  the  defendant,  based  upon 
(1)  the  failure  of  the  railway  company  to 
lay  Its  rails  flush  with  the  street  bo  that 
it  was  made  possible  for  the  child  to  stum- 
ble over  the  projecting  rails  in  attempting 
to  cross  the  track;  (2)  the  fact  that  the  car 
was  impropvly  equipped,  there  being  no 
fender  on  the  front  by  which  a  child  or  other 
object  might  be  thrown  from  the  track,  and 
that  the  brakes  were  defective,  so  as  to  pre- 
vent stopping  quickly;  (8)  that  the  car  was 
running  downgrade  at  a  dangerous  rate  of 
qraed  past  a  achooltaouae  where  children 
wwe  knovm  to  play  on  the  streets,  and  that 
the  motorman  was  reckless  and  heedless 
of  conseqnmces  In  driving  tite  car  at  such 
a  high  rate  of  speed*  and  to  not  keeping  it 
under  ctmtnd,  and  In  falling  to  make  an  ef- 
fort to  stov  the  car  lutll  within  a  few  feet 
of  the  child  struck,  and  In  falling  to  ring  the 
bell  or  to  warn  her  of  the  approach  of  the 
car. 

Uptm  appeal,  amrag  otbor  orors  relied 
upon  for  refusal,  la  the  granting  of  the  first 
instruction  for  the  plaintiff.  Appellant  con- 
tends that  sectloo  1965  has  no  application 
to  street  raUways*  and  that  this  instruction 
was  therefore  improper.  Section  1965  Is 
as  follows:  "In  all  actions  against  railroad 
companies  for  damages  done  to  persons  or 
property,  proof  of  injury  inflicted  by  the 
running  of  the  locomotives  or  cars  of  such 
company  shall  be  prima  facie  evidence  of 
the  want  of  reasonable  skill  and  care  on  the 
part  of  the  servants  of  the  company  in  ref- 
erence to  such  Injury.  This  section  shall 
also  apply  to  passengers  and  empioy&i  of 
railroad  companies." 


*tn  •Uwr  easts  ast  same  teple  and  section  KUHBKB  In  Deo.  *  Am.  Digs.  IHT  to  dats^  ft  Beporter  lodezM 
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Flowers  &  Whitfield  and  Ford,  White  & 
Ford,  for  appellant,  filed  the  following  ar- 
gument, referred  to  In  th«  oplnim  of  the 

coart: 

We  think  the  court  need  go  no  farther  in- 
to this  case  than  1b  necemary  to  consider  the 
first  Instruction  given  for  plalntUF.  This 
instruction  la  based  upon  section  Wes  of  the 
Code.  It  was  glT«i  i^n  tba  idn  that  sec- 
tion 19S&  applies  to  street  railway  compan- 
ies; that  such  companies  are  included  In 
the  general  words  "railroad  companies"  em- 
ployed by  the  statute.  This  statute  was 
noYer  Intended  to  be  used  In  actions  against 
street  railway  companies,  and  wo  doubt 
whether  It  was  erer  attempted  to  be  so  used 
before.  The^  are  several  reasons  wtiy  it 
cannot  be  applied  to  street  railways.  In 
fact,  the  very  life  <a  the  statute  la  Jeopard- 
ized by  extending  it  to  sucb  railways. 

(a)  In  the  first  place,  at  the  time  this  rule 
was  adopted  Into  the  statutes  of  this  state, 
the  lawmakers  knew  nothing  of  street  rail- 
ways. The  statute  was  first  enacted  in  1876. 
T^ws  1876,  p.  84.  At  that  time  tliere  was 
not  an  electric  street  railway  in  the  world. 
It  was  brought  forward  as  section  IOCS  of 
the  Code  of  1880,  and  appeared  in  the 
ter  on  railroad  corporations.  It  was  after 
the  adoption  of  the  Code  of  1880  that  exper- 
iments with  electricity  began  to  furnish  some 
promise  of  tbe  use  of  it  as  a  power  to  move 
cars  along  tracks.  It  was  not  until  1888,  12 
^rears  after  the  adoption  of  our  statute,  that 
the  first  electric  railway  was  successfully 
operated.  The  section  then  came  forward 
Into  the  Code  of  1802,  appearing  there  as 
section  1808.  At  that  time  there  waa  not 
an  electric  railway  In  the  state  of  MIbsIs- 
slppt,  nor  was  there  until  several  years  later. 
So  It  appears  that  the  Legislature  could  not 
possibly  have  been  aiming  at  any  difficulties 
found  to  exist  In  the  prosecution  of  suits 
against  electric  railway  companies.  There 
was  no  evil  of  that  kind  to  cure.  It  can  hard- 
ly be  said  that  they  were  passing  laws  with 
respect  to  something  they  had  never  beard 
of.  When  that  body  nsed  the  words  "rail- 
road companies,"  they  had  In  mind  only 
such  railroads  as  they  were  acquainted  with; 
that  Is,  they  used  the  words  with  their  ordi- 
nary meaning. 

It  Is  proper.  In  construing  a  statute  of 
doubtful  meaning,  to  look  to  the  history  of 
It  and  find  .out  with  what  subjects  the  law- 
makers had  had  experience  at  tbe  time  the 
law  was  passed.  Funk  t.  St  Paul,  etc..  Rail- 
road Co.,  61  Minn.  436,  63  N.  W.  1099,  29 
li.  R.  A.  208,  S2  Am.  St.  Rep.  608;  Lincoln 
Street  Railway  Co.  v.  McClellan,  64  Neb. 
872.  74  N.  W.  1074,  68  Am.  St.  Rep.  736. 
These  words  'Railroad  companies"  came  in- 
to ttiis  law  with  a  well-understood  meaning,  i 
Tliey  referred  to  noUiing  but  the  ordinary 
commercial  Steam  railroad  company.  The 
stattite  has  not  been  changed  in  this  regard 
since  electric  railways  came  into  use  in  this 


state.  The  Legislature  of  1906  and  tbe 
authws  of  the  dummy  code  changed  tbe  sec- 
tion at  the  end  so  as  to  make  it  apply  to 
passengers  and  employes.  There  was  some 
change,  too,  In  the  act  of  1876  when  It  was 
brought  forward  into  the  Code  of  18S0;  biit 
tbe  words  "railroad  companies"  have  been 
preserved  throughout.  As  far  as  our  books 
show,  this  Is  the  first  attempt  to  apply  it 
to  street  railway  companies.  It  has  seemed 
to  be  tbe  opinion  of  the  bar  of  tbe  state  that 
it  was  Intended  for  use  only  in  suits  against 
the  ordinary  commercial  railroads.  The 
statute  mentions  "locomotives"  and  "cars." 
Street  railways  do  not  have  locomotiTes. 
The  use  of  tills  term  is  some  evidence  of  tbe 
meaning  of  the  statute.  Tlie  authors  df  this 
statute  bad  in  mind  the  railroad  train,  made 
up  of  locomotives  and  cars. 

(b)  Words  used  in  a  statute  b^  a  Legisla- 
ture, whose  members  are  taken  fnun  tbe  peo- 
ple, are  usually  giv^  Ibeir  ordinary  well-un- 
derstood meaning.  '  The  words  "railroad  cran- 
panles"  are  ordinarily  understood  to  embrace 
those  companies  which  own  and  operate  great 
commercial  lines  of  traffic,  and  which  run 
over  their  lines  trains  of  cars  drawn  hy  loco- 
motives ivopelled  by  steam.  Wldle  it  may 
not  be  material  what  kind  of  power  is  used, 
the '  general  Idea  Is  of  a  heavy  locomotive 
drawing  long  trains  over  long  distances  at  a 
high  rate  of  speed.  Our  Legislature  sepa- 
rates the  two  kinds  of  carriers  very  clearly. 
When  our  Legislature  Is  dealing  with  street 
railways,  it  expressly  says  so.  When  it  deals 
with  railroad  companies  in  general  It  does 
not  expressly  exclude  electric  railway  com- 
panies, but  assumes  that  they  are  not  em- 
braced within  the  general  provisions  dealing 
with  railroads.  Section  328  of  the  Code  au- 
thorizes the  board  of  supervisors  to  permit 
"street  railways"  to  be  constructed  along  the 
public  roads.  Under  chapter  24  of  the  Code 
corporations  for  every  lawful  purpose  may 
be  chartered,  except  those  for  the  operation 
of  railroads  and  for  the  carrying  on  of  Insur- 
ance business.  Street  railway  corporations 
may  be  chartered  under  this  general  chapter; 
but  there  is  another  and  special  provision  in 
the  chapter  on  railroads  for  the  incorpora- 
tion of  railroad  companies.  In  the  chapter 
on  privilege  taxes  railroads  are  taxed  in  one 
manner  under  section  8856  and  street  rail- 
ways in  another  manner  under  section  3874. 
Chapter  118  of  the  Code  deals  with  "Rail- 
roads." Practically  every  section  of  that 
chapter  refers  to  steam  railroads  operated 
over  long  distances.  In  fact,  no  section  up 
to  ^QSd  has  reference  to  street  railways.  Sec- 
tions 40ra  to  4062,  incilualTe,  expressly  refer 
to  street  railways.  With  tiie  exception  of 
these  four,  mithing  In  the  said  chapter  affects 
the  rights,  duties,  or  liabilities  of  btreet  rail- 
^ray  companies.  When  we  come  to  the  chap- 
ter on  "Revenue,"  we  find,  in  sectltm  43^ 
"each  railroad  company  owning  and  operating; 
a  railroad"  shall  do  certain  things.  But  this 
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Is  not  resarded  nor  treated  as  having  any  ap- 
plication to  street  railways.  The  property  of 
nllroads  in  generaJ  is  assessed  by  the  State 
Kallroad  Commission,  but  that  of  street  rail- 
road companlea  is  assessed  by  the  county  au- 
tborltles;  and  then  the  railroad  companies 
sDp^vlsed  by  the  State  Commission  under 
diapter  139  of  the  Code  are  those  operating 
the  ordinary  comm«clal  steam  railroads. 

The  Legislature  oses  the  word  "railroad" 
all  through  the  Code  as  referring  only  to  the 
lines  which  are  ordinarily  referred  to  as  rall- 
roadfl.  In  section  4884  we  find  some  slight 
evidence  that  the  Legislature  considered  that 
there  might  be  some  uncertainty  about  the 
nse  of  this  term,  or  that  street  railways 
might  be  included  in  the  general  words  **com- 
mm  carrters."  and  thertfore  thought  It  safe  to 
eqwesriy  exclude  street  railways.  But  It  la  er- 
Idently  too  plain  for  arguitaeDt  that  the  estab- 
lished meaning  of  "railroad"  is  a  line  of  iron 
rails  stretching  for  long  distances  and  over 
which  steam  locomotives  draw  long  trains  of 
i-ara  at  a  great  rate  of  speed,  carrying  freight 
RDd  passengers  from  one  part  of  the  country 
to  another.  The  power  of  the  owners  of  the 
said  property ;  the  great  money  value  of  such 
property ;  the  hazardous  nature  of  the  busi- 
ness of  operating  such  property;  the  great 
numbv  of  people  engaged  in  Its  operation ; 
tile  necessity  and  constancy  of  its  use  by  the 
public — these  considerations  call  for  special 
laws  dealing  with  the  rights,  duties,  and  11a- 
bQlties  of  railroad  companies.  In  the  public 
mind  that  class  of  transportation  Is  entirely 
distinct  and  different  from  that  conducted  by 
the  dan,  known  as  street  railways.  In  this 
state  the  two  Unds  of  pnq)erty  are  clearly 
distlngnished  in  the  mind  of  the  people. 
When  the  L^slatnre  deals  with  street  rail- 
ways. It  expresdy  Bays  so.  When  It  deals 
with  the  other  (dass,  it  uses  the  general  term 
•^Iroad." 

(c)  And  onr  Iji^slataTe,  In  using  the  words 
'^Uroad  companies*  with  the  meaning  which 
excludes  street  rallwf^  not  only  gave  these 
words  their  ordinary  meaning  as  emplt^ed  by 
the  people  In  this  state,  but  with  the  same 
signification  recognized  In  other  states,  Id 
fact,  this  Is  their  popular  and  technical  mean- 
ing. Text-writers  iwepare  volumes  on  "Street 
Railways"  and  other  volumes  on  "Railroads." 
Tbe  Encyclopedias  do  not  discuss  the  two  sub- 
jects at  the  same  time.  In  State  of  Minneso- 
ta V.  Duloth  Gas  ft  Water  Co.,  76  Minn.  96, 
78  N.  W.  1032,  57  L.  R.  A.  63,  It  was  held 
that  under  the  revenue  laws  of  that  state  a 
street  railway  corporation  was  not  a  "rail- 
road company,"  The  court  said:  "All  through 
our  statutes  the  LeglBlature  has  uniformly,  so 
fir  as  we  have  discovered,  used  the  word 
'railroad*  or  'railway,'  when  unqualified,  as 
referring  exclusively  to  ordinary  commercial 
railroads;  while,  <m  the  other  hand,  when 
tb^  have  intended  to  r^er  to  street  railroads 
they  have  qualified  tlie  word  'railroad*  by  the 
prefix  'street*'* 


"Every  railroad  company,  as  aforesaid, 
shall  be  liable  for  all  damages  inflicted  upon 
the  person  of  passengers  while  being  trans- 
ported over  the  ro^d,  except  In  cases  where 
the  Injury  done  arises  from  the  criminal  neg- 
ligence of  the  person  injured,  or  where  the  In- 
Jury  complained  of  shell  be  the  violation  of 
some  express  rule  or  regulation  of  said  road 
actually  brongbt  to  his  or  her  notice.*'  Sec- 
Uon  8.  art  1,  c  72,  Comp.  St  Neb,  1897.  The 
Supreme  Court  of  Nebraska  discussed  this 
section  in  Lincoln  Street  Ry.  Ca  t,  McCIel- 
lan,  S4  Neb.  672.  74  N.  W.  1074,  69  Am.  St 
Rep.  786,  and  held  that  It  did  not  apply  to 
street  railways.  Among  other  things  the 
cimrt  said: 

"When  this  law  was  enacted  there  was  nei- 
ther occasion  nor  demand  for  legislation  of 
this  character  In  the  Interest  of  tramway 
passengers.  The  means  then  employed  for 
their  trans[>ortatlon  was  tbe  old-fashioned 
lagging  horse  car,  in  which  tbe  transit  was 
not  only  safe,  bnt  peculiarly  free  from  every 
Bu^estlon  of  peril.  Cable  traction  had  not 
yet  come  into  use,  and  electricity  as  a  pro- 
pulsive power  waa  not  within  the  dreams  of 
legislative  philosophy,  and  had  no  existence 
anywhere  save,  perhaps,  as  a  dim  possibility 
in  tbe  minds  of  some  ardent  theorists.  In 
the  common  understanding,  a  raUroad  and  a 
street  railway  hare  always  been  separate  and 
distinct  things.  One  Is  a  graded  road  over 
which  heavy  cars,  ranning  on  iron  or  steel 
tracks  and  usually  propelled  1^  steam,  carry 
passengera,  frel^t,  and  baKASe;  while  the 
other  Is  ezdnslvdy  employed  for  the  trans- 
portation of  paasengen  In  cities,  and  la  so 
constructed  as  to  Interfere  bnt  little  with  or- 
dinary traflSc.  Elliott  on  Roads  and  Streets, 
5S7;  Funk  v.  St  Paul  City  Ry.  Co.,  01  Minn. 
436,  68  N.  W.  1009.  29  L.  R.  A.  208.  02  Am. 
St  Rep.  60S;  Louisville,  etc.,  R.  R.  Co,  t.  Lou- 
isville City  Ry.  Ca,  2  Duv.  (1^.)  ITS.  In  the 
case  last  mentioned  it  Is  said:  *A  railroad 
and  a  street  railroad  or  railway,  ar^  In  both 
their  technical  and  pc^ular  import,  as  distinct 
and  different  as  a  road  and  a  street,  or  as  a 
bridge  and  a  ralhroad  bridge.'  And  In  Rlox- 
bam  V.  Consumers'  Electric,  etc.,  Ry.  Co..  86 
Fla.  519,  18  South.  444,  29  L.  R.  A.  607,  SI 
Am.  St.  Rep.  44,  the  court  say:  'The  word 
"railroad."  as  generally  used,  applies  to  com- 
mercial railways  engaged  In  the  transporta- 
tion of  freight  and  passengers  for  long  dis- 
tances, and,  as  a  general  rule,  having  steam 
engines  for  motive  power,  and  making  stops 
at  regular  stations  for  tbe  receipt  and  dis- 
charge of  freight  and  passengers.  The  term 
"street  railroad"  applies  only  to  such  roads, 
the  rails  of  which  are  laid  to  conform  to  the 
grade  and  surface  of  the  street,  and  which  Is 
otherwise  constructed  so  that  the  public  are 
not  excluded  from  tbe  street  as  a  public  high- 
way, which  runs  at  a  moderate  speed  com- 
pared with  commercial  railroads,  which  car- 
ries no  freight  but  ouly  passengers  from  <Aie 
pert  of  a  tbldily  populated  district  to  anoth- 
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er  In  a  town  or  dly  and  Ita  rabarbs,  and 
for  that  pnipoae  reins  Its  cam  at  abort  Inter- 
vals, Bb^plng  at  street  cnrntoga  or  places  Ir- 
regularly, as  the  conTenlmce  o£  Its  patrons 
may  require,  for  the  receipt  and  discharge  of 
its  passengers.*" 

8e^  also,  Fofik  t.  St  Panl,  etc^  B.  B.  Oo^ 
saiwa. 

<  (d)  Bat  tbe  conslderatlm,  whlcb  we  ttilnk 
alone  snffldent  to  soH>ort  onr  proposlthm 
tbat  section  198B  has  no  reference  to  street 
raUway  companies,  Is  that  the  Leglslatnre 
could  not  regard  the  business  of  street  rail- 
ways afl  twing  of  tbe  same  kind  w  dass  as 
railroad  burinees.  This  section  1965  Is  class 
I^lalatton.  It  msy  be  Justified;  but  it  must 
be  upon  tlie  ground  Uiat  It  applies  to  a  dass 
of  litigants  wbose  Inherent  nature  or  whose 
bui^ess  warrants  tbe  Legislature  in  plae> 
Ing  them  in  a  class  to  themselvee  for  the 
purpose  of  sudi  special  legislation.  It  pro- 
Tides  a  rule  of  evldeuce  to  be  used'  In  the 
trial  of  cases  against  railroad  companies 
which  cannot  be  used  In  the  trial  of  cases 
against  any  other  dass  of  defmdants.  It 
is,  really  a  new  rule  of  evidence,  In  use  In 
a  very  few  states.  It  Is  necessarily  of  1^- 
Islatlve  creation.  Bvery  classification  most 
be  based  upon  some  dUferenoe  which  makes 
the  leglslatton  reaaonabla  Tbe  legislation 
must  deal  with  a  subject  vrtilch  involves  the 
difference.  **Tbe  classification  must  alwi^s 
rest  upon  some  difference  wbldi  bears  a 
reasonable  and  Just  relation  to  the  act  In 
respect  to  wbich  tbe  dasslflcatlon  is  pro- 
pped." Section  Is  of  the  saine  char- 
acter as  section  193  of  the  Constitution  and 
sactkm  4066  of  the  Code  of  1906.  They  are 
all  class  legislation.  Tb^  all  apply  to  rail- 
road oimpanles.  They  all  place  railroad 
companlea  In  a  dass  to  themselves  for 
the  purpose  of  such  special  laws.  They  rec- 
ognise an  Inherent  peculiarity  of  the  rail- 
road business  which  makes  it  reasonable 
and  necessary  to  place  such  companies  In 
a  class  alone.  The  peculiarity  of  the  rail- 
road business,  <whlch  Justifies  that  dassl- 
ficaUon  made  for  the  purpose  of  enacting 
sectltm  4056,  must  Justify  the  enactment  of 
section  1983. 

In  Ballard  v.  Mississippi  Cotton  Oil  Co., 
81  Miss.  533,  34  South.  632,  62  L.  R.  A.  407, 
93  Am.  St.  Rep.  476,  our  court  said  that  the 
characteristic  of  the  railroad  business, 
which  warrants  tbe  Legislature  In  abollab- 
Ing  the  fellow-servant  rule  in  certain  re- 
spects. Is  the  necessary  peril  attendant  up- 
on tbe  operation  of  railroad  trains.  So  many 
persons  are  engaged  In  the  operation  of 
railroad  trains.  The  work  Is  necessarily 
dangerous  under  the  most  favorable  condi- 
tions. Employes  are  so  placed  as  to  be  at 
the  mercy  of  other  employes.  They  are 
frequently  Injured  through  tbe  negligence 
of  persons  whom  they  cannot  watch.  The 
hazardous  nature  of  the  work  which  rail- 
road employes  have  to  perform  Is  held  by 
our  court,  followbig  the  Supreme  Court  of 


the  United  States,  to  fiimlsh  a  baste  for 
the  dasslflcatlon  tot  the  purpose  of  passing 
special  laws  to  protect  persons  ^rtiose  safety 
la  ImperUod  by  this  Inherent  peculiarity  of 
the  work.  The  Leglalatnre  recognlus  these 
characteristics.  Persons  empl<ved  in  the 
operation  of  trains  on  raP  roads  were  thought 
to  need  more  isntecUon  from  the  law  than 
persms  engaged  in  any  other  bnaineas.  Tbe 
courts  have  examined  this  special  legisla- 
tion, and  bare  detormbied  tbat  the  differ^ 
ence  between  the  operation  of  railroads 
'and  tbe  carrying  on  of  other  kinds  of'  busi- 
ness te  such  as  to  warrant  the  dasetfication 
made. 

And  in  Bradford  Constnutlon-  Ca  v.  Hef- 
lin.  88  Miss.  814,  42  Soutb.  174,  12  L.  R.  A. 
(N.  S.)  1040,  the  court  held  that,  since  roU- 
road  companies  have  been  put  Into  a  dass 
to  themselves  for  tbe  purpose  of  tlite  Bj»e- 
clal  legislation  became  the  business  In  whlcb 
they  are  aigaged  te  pecollariy  hasardons, 
the  reason  for  the  classification  must  be 
corartsntly  k^  In  mind;  that  onployCs 
cannot  claim  tbe  benefit  of  tbto  epedal  leg- 
islation simply  because  they  are  emplf^ed  by 
railroads;  tbat  wbrae  the  reason  falls  tbe 
dasslflcatlon  miut  fail;  that  tbe  employes 
sought  to  be  helped  sre  such  cmly  as  are  In 
need  of  help;  that  no  enq>loy6  can  daim 
the  benefit  of  the  special  enactment  wbose 
safety  te  not  impo-iled  by  tbe  baxards  pe- 
culiar to  railroading.  And  the  court  went 
further  In  this  last  case,  and  said  that  the 
employes  of  corporations  operating  dummy 
lines,  or  construction  roads,  or  logging  roads 
are  not  entitled  to  the  protection.  The  bual- 
nesB  of  such  companies  may  be  as  hazard- 
ous; but  it  te  not  so  large.  The  evite  are 
not  so  general,  and  do  not  demand  special 
legislation  toe  tbe  protectton  of  persons  en- 
gaged by  them.  So  it  appears  tbat  the 
courts  uphold  this  fecial  l^stetlon  with 
respect  only  to  emj^oygs  engaged  In  'Uie 
hazardous  part  of  railroading,  and  In  tbe 
hazardous  part  of  such  railroading  only  aa  Is 
general  and  extensive.  Only  the  employes 
of  the  great  common  carriers  owned  by  rail- 
road corporations  can  dalm  the  benefit  of 
section  1985.  The  holding  In  the  Bradford 
Ooiwtructlon  Co.  Case  was  explained  fur- 
ther and  reaffirmed  in  Mobile,  J.  &  K.  c. 
R.  R.  Co.  V.  Hicks,  91  Miss.  273,  46  South. 
360,  124  Am.  St  Rep.  679. 

It  follows  Inevitably  that  our  court  .would 
never  say  that  the  employes  of  street  rail- 
ways can  claim  any  right  under  section  4056. 
In  confining  that  section  to  railroad  corpor- 
ations proper,  the  court  does  not  even  have 
to  call  to  Its  aid  the  general  rule  that  stat- 
utes in  derogation  of  the  common  law  are 
to  be  strictly  construed,  though  this  In  it- 
self would  be  sufficient,  perhaps;  but  such 
limitation  upon  the  use  of  that  section  is 
necessary  to  preserve  it  The  reason  for 
the  classification  must  be  cwstantly  kept 
In  mind.  The  classiflcaticm  must  itself  be 
protected.  If  the  dlffraence  used  as  a  baste 
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for  tbe  claaslflcatlon  should  be  disregarded, 
the  dassiflcatlon  itself  must  fall,  and  the 
■pedal  legislation  fall  with  tt 

Tbe  Supreme  Goart  of  Missouri  In  Sams 
T.  St  Lonis  M.  R.  R.  Co.,  174  Mo.  53.  73 
8.  W.  686,  61  L.  R.  A.  476,  constrned  a 
statate  of  that  state,  passed  In  1897.  read- 
ing ai  follows:  "That  every  railroad  corpora- 
tion owning  and  operating  a  railroad  In  this 
state  Bfaall  be  liable  for  all  damages  sus- 
tained any  agent  or  scorvant  thereof 
while  engaged  In  the  work  of  operating 
saeh  railroads  by  reastm  of  the  Diligence 
of  any  other  agent  or  servant  thereof:  Pro- 
Tided,  that  it  may  be  shown  in  defense  that 
the  person  Injured  was  guilty  of  negligence." 
After  a  very  full  consideration  It  was  held 
tliat  tbe  statute  was  not  Intended  to  apply 
to  street  railways.  Among  other  things  the 
court  said:  "Men  engaged  In  the  operation 
of  street  railroads  are  exposed  to  hazards, 
but  not  to  peculiar  hazards,  which  dlatln- 
snlsh  men  engaged  In  operating  steam  rail- 
roads, and  which  have  made  them  a  class 
for  special  l^lslatioa." 

In  Funk  t.  St.  Paul,  etc.,  R.  R.  Co.,  61 
Minn.  435,  63  N.  W.  1099,  29  L.  R.  A. 
206,  62  Am.  St.  Rep.  606,  the  court  construed 
a  statute  as  follows:  "Every  railroad  cor- 
p<vatlon  owning  or  operating  a  railroad  In 
tills  state  shall  be  liable  for  all  damages 
sustained  by  any  agent  or  servant  thereof 
by  reason  of  the  negligence  of  any  other 
agent  or  servant  thereof  without  contribu- 
tory negligence  on  lils  part,  when  sus- 
tained In  this  state."  The  law  was  passed 
In  1867  and  constraed  in  1896.  The  court 
held  that  It  did  not  apply  to  street  railways. 

See,  also,  the  following  authorities:  Lin- 
coln Street  Railway  Co.  v.  McClellan,  supra; 
Georgia  Ry.  ft  Electric  Light  Co.  v.  Joiner, 
120  Ga.  905,  48  S.  E.  336;  Bridge  Co.  et  al.  v. 
Iron  Ca,  59  Ohio  St.  170,  184  et  seg.,  52 
X.  E.  192;  State  v.  Cain,  60  Kan.  188^  76 
Pac.  443;  North  Hudson  County  R.  R.  Co. 
T.  Flanagan,  67  N.  J.  Law,  236,  80  Atl.  476; 
Lax  r.  RaUroad  Co.,  46  N.  T.  Super.  Gt  44a 

It  appears  that  tbe  Georgia  Supreme 
Court  has  held  otherwise.  Railway  Go.  v. 
WUllams,  117  Ga.  414,  48  S.  D.  761,  61  L. 
R.  A.  248.  But  It  will  appear  from  an  ex- 
amlnatloD  of  the  opinion  of  the  court  in 
that  case  that  It  is  unsonnd,  if  our  deci- 
sions In  the  Ballard  Case  and  the  Bradford 
COnatrntrtlon  Company  and  Hicks  Gases 
are  correct  The  Georgia  court  reet^Izes 
no  neoes^ty  for  any  reasonable  baris  of 
classification.  TtM  court  does  not  even  no- 
tice the  decisions  ot  the  Bupreme  Court  of 
the  United  States  uptm  which  our  ded- 
■liHis  are  based. 

Our  iwoposltlon  here  Is  that  section  1966 
Is  the  same  kind  of  class  legislation  as  4066; 
that  it  must  be  Justified  by  the  same  rea- 
soning; that  the  peculiarity  of  the  bnslness 
of  rallrottdbw,  which  Is  taken  for  tin  baslB 
of  the  claasiflcaticm  to  Justify  section  4066. 
must  also  be  used  to  iqthold  section  1986. 


Injuries  to  persons  and  property  Incident 
to  the  running  of  railroad  trains  and  locoBJO- 
tives  are  so  frequent  and  general,  injuries 
from  this  cause  so  far  exceed  In  number  in- 
juries from  any  other  cause,  railroads  trav- 
erse wide  stretches  of  territory,  and  trains 
are  handled  by  servants  of  the  ownors.  In 
section  1986  tbe  L^lelature  Is  attempting 
to  mitigate  some  of  the  evils  of  railroading 
by  making  It  easier  to  recover  damages.  The 
evils  Boogfat  to  be  to  some  extent  moUlfled 
by  this  section  are  those  growing  <nit  of  the 
dlBtlngnlBhlng  pecnllarlty  of  the  railroad 
business;  that  Is,  its  well-known  danger- 
ous fdiaracter.  There  are  other  occapatlons 
which  are  dangerons;  but  they  are  not  so 
prominent  and  general,  and  the  injuries 
which  they  cause  to  persons  and  property 
are  not  so  frequent  and  serious  as  to  call 
for  special  legislation.  The  classlflcadon 
underlying  this  special  statute  Is  the  same 
as  that  which  underlies  section  4(KS6.  It 
certainly  can  be  satd  with  no  more  reason 
that  street  railways  may  be  put  in  the  same 
class  with  railroad  corporations  proper,  In 
order  to  iqAoId  this  section,  than  that  they 
could  be  pnt  In  tiie  same  class  with  mxch 
railroad  corporations  for  the  purpose  of 
appl^ng  to  them  the  fellow-servant  rule 
adopted  by  section  106  of  the  Constitution, 
and  section  4066  of  tbe  Ood& 

Railroad  corporations  proper  own  lines 
extending  across  states;  street  railways  are 
usually  confined  to  single  municipalities. 
Railroads  cover  miles;  when  street  rallwaj-s 
cover  feet  The  street  railway  usually  has 
a  single  light  car,  running  alone;  while 
steam  railroads  have  heavy  locomotives, 
drawing  from  1  to  40  cars,  each  of  which 
Is  many  times  heavier  than  a  single  street 
car.  Tbe  railroad  train  crosses  long  dis- 
tances, where  no  one  Is  present  to  see  an 
Injury  but  tiie  employes;  but  street  cars 
ordinarily  run  only  along  thickly  populated 
streets.  Tbe  street  car  rarely  exceeds  10 
miles  per  hour;  while  the  railroad  train 
thnndsrs  along  at  40  mllea  per  hour.  The 
street  car  stops  at  every  street  crossing; 
while  railroad  stations  are  miles  apart  The 
street  car  carries  at  best  but  three  or  four 
dozen  people;  while  tbe  railroad  train  car* 
ries  its  hundreds.  The  street  car  has  no 
great  momentum,  even  at  Its  best  and  can 
be  stopped  within  a  few  feet;  while  the 
heavy  railroad  train  cannot  be  suddenly 
stopped  In  an  emei^ency.  The  railroad  train 
carries  Its  heavy  load  of  freight  and  bag- 
gage, adding  weight  and  momentum  to  tbe 
moving  maclilnery;  the  street  car  has  only 
a  few  passengn^  and  no  freight  and  bag- 
gage; The  railroad  proper  is  ctastmcted 
on  high  dumps  across  van^s,  in  deep  cats 
through  hills,  and  on  bridges  across  streams; 
the  street  car  company  has  Its  rails  laid 
level  vrith  the  streets.  Hie  locomotive  car- 
ries with  it  danger  from  fire;  but  no  such 
danger  attends  tlw  running  stireet  car. 

All  the  above  diflferences  show  tbe  corn- 
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paratlTe  wKtety  of  persona  and  {iroperty  In 
tlie  operation  of  street  nliwaTB.  view^  in 
tbe  Utfit  of  experience  wltli  railroad  oper- 
ation. There  are  many  occupations  more 
dangtfons  tlian  tbe  operation  of  street  rail- 
ways.  Tbere  are  n<me  so  generally  danger- 
ous, dangerous  on  so  large  a  seale,  as  rail- 
roading. To  hold  that  section  1965  applies 
to  street  railways  wonid  be  to  take  out  of 
it  tbe  very  tiemttit  wbieh  gives  it  validity 
and  Uf&  To  so  hold  would  be  to  place  street 
railways  in  a  class  with  railroad  corpora- 
tions proper.  To  do  this  would  be  to  aay 
that  the  operation  of  street  railways  Is  dan- 
gerous to  persons  uid  property,  Just  as  tlio 
operation  of  the  gcaa.  commercial  railroads 
.Is.  Tbls  would  impair  tbe  classification — 
would  destroy  tbe  basis. 

We  have  already  said  that  tbe  same  ba- 
sis for  tbe  classification  must  be  employed 
In  Justll^lDg  the  enactment  of  this  statute 
which  has  been  held  to  Justify  section  193 
of  tbe  Constitution.  Counsel  for  appellee 
suggest  that  tbe  fundamental  reason  for  the 
creation  of  a  rule  lUce  that  contained  in  sec- 
tion 1985  is  that  the  employte  of  such  com- 
panies are  always  present  to  testify  for  the 
master.  If  their  suggestion  Is  sound,  then 
the  basis  for  the  classification  would  be  that 
peculiarity  of  the  busineBa  which  makes  It 
necessary  to  operate  It  through  servants  in 
the  absence  of  tbe  master.  The  reason  for 
tbe  classification  would  then  be  stated  some- 
what as  follows:  'The  business  is  conducted 
by  servants  who  are  in  the  Immediate  charge 
of  tbe  machinery,  ways,  and  appliances;  tbe 
master  is  absent,  but  always  of  necessity 
has  «nployte  present  on  the  scene  of  every 
casualty  who  stand  ready  to  testify  for  him." 
This  may  be  one  reason  which  prompted  the 
Legislature  In  passing  the  law  as  It  original- 
ly appeared  in  1876.  It  may  be  a  reason  to 
be  used  in  demonstrating  the  wisdom  of  the 
enactment;  but  the  law  cannot  be  safely 
baaed  upon  this  ground  and  its  valldit? 
maintained  on  this  ground  alone.  Whether 
occupations  could  be  classified  by  reference 
to  such  a  basis  need  not  be  considered. 
Whether  a  law  would  be  good  which  applied 
such  a  rule  to  all  business  conducted  In  the 
absence  of  the  master  need  not  here  be  de- 
cided. We  have  no  law  which  attempts  to 
do  this. 

Besides,  if  the  conducting  aC  business 
flirough  employes  in  the  absence  of  the  mas- 
ter could  be  adopted  as  the  bads  for  daaal- 
ftcatlon,  tbe  rule  would  have  to  ap^y  to  all 
businesses  so  conducted.  The  fact  is  nearly 
all  enterprises  are  cairtod  on  through  em- 
ployee in  the  absence  of  the  master.  XJspe- 
clally  is  this  true  as  to  large  raiterprlses, 
whose  importance  compels  attention  and 
treatment  at  tbe  hands  of  legislators.  Again, 
if  sudL  basis  were  employed,  the  rule  would 
not  be  extended  to  employes  themselves, 
as  1>  attempted  to  be  done  by  section  .1986. 
The  Tflry  Idea  In  the  mind  of  the  lawmaker 


in  adtqtting  tiie  general  rule  would  prevent 
him  from  extending  it  to  onployAi.  Ttie 
reason  which  would  move  talm  to  vote  for 
a  lav  to  create  a  presumption  of  negligence 
on  tin  part  of  tlie  master  under  certain  dr- 
cumstances—tfaat  Is.  because  the  absent  mas- 
ter has  present  witnesses— would  Impd  him 
to  vote  agalnat  the  law  wblch  would  extend 
the  same  role  to  the  present  nnployte 

If  this  basis  should  be  used,  thai  logging 
roads,  tramways,  dectrlc  railwi^  saw- 
mllli^  an  sorts  of  nuuinfactnrtng  planta, 
steamboats,  cotton  gins,  in  fact,  every  sort 
of  buslneas,  woald  have  to  be  emteaoed,  pro- 
vided only  it  is  carried  on  In  the  abaence 
of  the  mastw  throui^  employte.  Bat  this 
statute  only  applies  to  ralhnad  corporatl<nu. 
We  must,  tiunton,  find  sometMng  Inherent 
in  the  raihnwd  buslnee^  peculiar  to  It,  dle- 
tlngnldiing  it  from  evwy  other  dass,  to  Jus- 
tify the  classification.  Tblm  Inherent  pecu- 
liarity is  found  in  the  use  by  railroad  corpor- 
ations of  ponderous  nuuAInery  propelled 
by  steam  at  a  bigb  rate  of  speed  ovw  long 
distances  upon  a  gigantic  scale.  The  mag- 
nitude of  tiie  tfitoiirlBe;  the  frequency  of 
the  casualties;  tbe  well-known  peril  of  the 
business;  the  helplessness  of  persons  and 
property  that  may  come  In  contact  with  the 
moving  machlnery^-tliese  facts  and  god- 
slderations  are  held  to  warrant  special  leg- 
islation applying  to  railroad  corporations 
only;  legislation  whose  purpose  is  to  pro- 
tect life  and  property  by  making  it  easier 
to  prove  liability. 

It  may  be  that  the  Legislature  in  passing 
this  law  had  no  such  basis  in  mind.  It  may 
be  that  tbe  authors  of  the  statute  did  not 
think  of  any  necessity  for  classification.  It 
may  be  that  their  purpose  was  as  stated  by 
counsel  for  appellee,  and  that  tbe  only  rea- 
son which  prompted  them  In  passing  the  law 
Is  that  accidents  from  running  trabiB  fre- 
quAitly  happen  when  there  is  no  one  pres- 
ent but  the  injured  person  or  property  and 
tbe  employes;  but,  whm  the  courts  come 
to  test  such  enactments,  they  must  find  a 
basis  which  wilt  Justify  tbe  classification 
for  the  purpose  of  such  special  legislation. 

Our  position  Is  that  any  classification 
for  tbe  purpose  of  special  legislation  like 
this  In  hand  must  be  referred  to  the  same 
basis  upon  which  the  classification  is  rest- 
ed, to  uphold  section  193  of  the  Gonstltn- 
tion;  that  any  other  basis  would  be  un- 
sound, and  would  condemn  the  statute  as 
arbitrary  class  l^clslathm.  Connolly  v.  Un- 
ion Sewer  Pipe,  188  U.  8.  540,  22  Sup.  Ct. 
431, 46  L.  Ed.  670,  and  authorities  cited  there- 
in. Unless  the  same  basis  is  used  to  Justify 
tbe  classification,  the  said  act  Is  vIolatiTe 
of  tbe  fourteenth  amendment  of  the  Ooiutir 
tutlon  of  the  United  States,  in  that  It  de- 
nies the  equal  protectiim  of  the  laws  and 
the  "protection  of  equal  laws." 

Tbe  error  of  the  court  In  jiving  Instme* 
tlon  No.  1  for  the  plaintiff  Is  therefore  fa- 
taL   The  case  Is  a  close  one  m  the  facts. 


Digitized  by 


MiML)  PASGAQOULA  ST.  RY.  &  POWER  00.  r.  BRONDOM. 


103 


The  testimony  o£  the  eyewitnesses  Is  In 
hopeless  conflict  This  Instrnctlon  No.  1  was 
DO  doobt  ooDtrolllng.  It  relieved  the  }ury  of 
the  necessity  of  deddlngr  whether  the  em- 
ployes of  the  appellant  company  were  in  any 
wise  at  fault.  It  relieved  the  plalntUt  of  bis 
burden  of  proof.  It  placed  the  burden  of 
proof  upon  the  defendant.  It  saved  the  Jury 
the  trouble  of  weighing  the  testimony  and 
carefully  ferreting  out  the  troth  from  con- 
flicting stories.  The  witnesses  were  children. 
No  two  saw  the  accident  alike.  This  instruc- 
ti<Mi,  however,  tarnished  to  the  jury  a  solu- 
tion of  the  jKrplexing  question  by  authorlz- 
hig  them  to  cast  it  all  aside  and  simply  find 
that  the  company  had  not  exonerated  Itself, 
It  would  be  difficult  to  frame  up  a  case  for 
presentation  to  this  court  In  which  the  Issue 
could  be  more  squarely  and  directly  present- 
ed. If  section  1985  does  not  refer  to  street 
railways,  then  the  giving  of  instruction  No.  1 
for  plaintiff  was  of  necessity  a  reversible 
error. 

Denny  A  Denny  and  WIttaerspoon  St  Wltb- 
erspoon,  tor  appellea 

WHITFIELD,  O.  J.  We  are  thoroughly 
sattafled  that  the  first  Instruction  given  for 
the  plaintiff  Is  manifestly  erroneous.  That 
Instrnctlon  Is  as  follows:  "The  court  in- 
Rtmctfl  the  Jury,  for  plaintiff,  that  the  undis- 
puted evidence  Uiat  the  death  of  the  daugh- 
ter of  plaintiff  was  caused  by  the  rtmning  of 
the  car  of  d^endant  is  prima  facie  evidence 
of  negligence  on  the  part  of  defendant,  au- 
thorixlng  a  recovery  by  the  plaintiff,  unless 
overcome  by  testimony  exculpating  defend- 
ant Crom  negligence,  to  the  satlsfactlsn  of 
the  Jury;  that  such  prima  facie  proof  of 
negligence  or  presumption  of  negligence  can- 
not be  overthrown  by  conjecture,  but  the  clr- 
cnmstances  of  the  accident  must  be  clearly 
shown,  and  the  fact^  so  proven  must  exon- 
erate the  defendant  from  blame.  And  If 
such  facts  be  not  proved  to  your  satisfaction, 
and  the  attendant  circumstances  of  the  acci- 
dent remain  doubtful  in  your  minds,  the  de- 
fendant is  not  relieved  from  liability,  and  the 
presumption  of  negligence  controls,  and  you 
should  thereupon  find  for  the  plaintiff,  and 
in  such  sum  as  the  testimony  warrants,  not 
In  excess  of  the  amount  sued  for."  Sec- 
tion 1985,  Code  of  1906,  has  no  am>llcatlon 
to  a  street  railway.  The  brief  of  learned 
counsel  for  appellant  on  this  proposition 
amounts  to  demonstration  of  the  inapplica- 
bility of  this  section  of  this  statute  at  this 
time  in  this  state.  The  authorities  contained 
Id  that  brief  are  so  directly  in  point,  and  the 
reasoning  so  dear  and  satisfactory,  that  we 
direct  the  reporter  to  set  out  that  part  of 
said  brief  in  full,  and  content  ourselves  by 
referring  to  it  In  support  of  the  inapplica- 
bility of  section  19^  to  street  railways,  as 
the  law  now  stands.  Whether  this  section 
ought  not  to  be  changed  so  as  to  embrace 
street  railways,  if  it  can  constitutionally  be 
dane,  la  a  matter  for  the  Legislature; 


But  a  careful  and  repeated  examination 
of  the  testimony  in  this  record  satisfies  us 
thoroughly  that  the  giving  of  this  instruc- 
tion, whilst  error.  Is  not  reversible  error. 
Learned  counsel  of  appellant  Insists  that  the 
case  Is  a  close  one  on  Its  facts.  We  cannot 
concur  In  this  view.  We  think  the  evidence 
clearly  and  convincingly  shows  liability  on 
the  part  of  the  defendant  company,  without 
regard  to  this  Instruction,  and  ttiat  no  other 
verdict  than  one  for  the  plaintiff  could  be 
rendered  on  any  rational  basis.  It  Is  true 
that  two  witnesses  for  the  plaintiff  testify 
that  the  little  girl  ran  upon  the  track  from  the 
west  side;  but  four  witnesses  for  the  plain- 
tiff, and  the  raotorman  himself  for  the  defend- 
ant, testified  that  she  ran  upon  the  track 
from  the  east  side.  And  -without  regard  to 
the  testimony  of  any  of  these  seven  witness- 
es, the  physical  facts  show,  by  the  position 
of  the  gjrl  where  found,  beyond  any  con- 
troversy, that  she  must  have  run  upon  the 
track  from  the  east  side.  This  Is  beyond 
any  reasonable  controversy.  Learned  coun- 
sel for  appellant  misconceive  when  they 
say  there  Is  no  evidence  to  show  -that  the 
rail  on  the  west  side  was  higher  than  the 
surface  of  the  ground.  Two  witnesses  ex- 
pressly so  testified.  In  other  words,  the  evi- 
dence makes  it  perfectly  clear  that  the  rail 
on  the  east  side,  at  tbe  point  where  the  girl 
was  killed,  was  from  one  to  three  Inches 
higher  than  the  surface  of  the  street,  and  on 
the  west  side  about  one  Inch  higher.  Of 
course.  It  would  l>e  immaterial  whether  she 
entered  from  tbe  east  or  west  side  on  the 
track,  if  tlie  proximate  cause  of  death  was 
the  elevated  condition  of  the  track  on  either 
side,  over  which  she  stumbled.  If  the  fact 
be  that  she  did  stumble.  But  the  testimony 
in  this  case  makes  It  perfectly  plain  that  she 
entered  upon  the  track  from  the  east  side. 
That  is  the  overwhelming  testimony  of  the 
witnesses  testifying  to  what  they  observed, 
and  it  is  made  absolutely  indisputable  by 
the  physical  facts  as  to  where  the  girl  was 
found,  and  the  position  of  her  body  when 
found.  She  must .  have  entered  from  the 
east  Bide,  and  whether  she  stumbled  over  tbe 
rail  and  fell,  and  was  thus  killed,  or  whether 
she  was  struts  by  tbe  car,  not  having  stum- 
bled, In  either  case  the  appellant  was  plainly 
liable  for  her  death. 

This  car  was  coming  downgrade,  at  a  rate 
of  from  7  to  10  miles  an  hour,  right  In  front 
of  a  public  school,  on  whose  grounds  near- 
by, between  the  rails  and  the  school,  some 
200  children  were  playing  at  noon  recess. 
This  motorman  knew  the  railway  track  was 
constantly  crossed  by  pedestrians,  knew 
these  children  were  constantly  playing  out 
there  at  all  recess  hours,  knew  the  children 
were  playing  close  to  the  track,  and  accord- 
ing to  bis  own  testimony  never  applied  any 
brake  tp  stop  this  car  until  within  15  feet  of 
the  little  girl,  who  was  then  running  paral- 
lel with  the  track  and  near  to  It,  so  near  as 
to  advise  liim  necessarily  of  her  perilous  po* 
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Bitltm.  Then  is  Mine  teitliiioiiy  that  one  of 
the  brakes  waa  worn  to  a  feather  ec^  and 
could  not  be  of  an^  aaalstance  In  his  effort  to 
stop  the  car.  There  Is  testiuKmy  tiiat  he 
ought  to  have  aeen  these  children  200  feet 
awa7>  Tba«  Is  erldoioe  that  he  tried  to 
stop  the  car,  but  not  until  he  was  entirely 
too  dose  to  the  child,  and  that  he  conld  not 
stop  it  for  some  reason.  The  nuitorman  him- 
self testifleiTthat  he  stopped  once  for  some 
Uttle  boys.  He  also  testlfles  that  this  Uttie 
girl  was  only  IS  feet  from  the  car  and  13 
feet  from  the  track  when  he  first  saw  her ; 
that  he  was  looking  down  the  track  on  both 
sides,  right  ahead  of  him,  and  that  she  (the 
ntfle  gfarl)  was  coming  toward  the  track, 
angling;  that  be  was  running  about  7  miles 
an  hour,  and  that  after  he  turned  the  current 
off  entlrdy  the  car  ran  46  or  50  feet  before 
he  pot  on  the  brakes;  and  that  It  took  the 
45  or  60  feet  to  stop  the  car,  when  .this  little 
girl  waa  within  a  distance  of  17  feet  from 
the  track,  and  he  had  waited  until  that  time 
to  apply  tba.  brakes,  when  fR»n  the  whole 
testimony  It  is  oTerwhelmlngly  manifest  that 
he  did  see,  oc  ou^t  to  have  seen,  this  little 
girl,  at  a  distance  of  from  100  to  200  feet, 
straight  down  the  track  ahead  of  him,  as  she* 
was  running  along  the  Aide  of  the  track. 

It  is  not  to  be  tolerated,  under  circnm- 
Btanoes  such  as  these,  that  a  street  railway 
company  shall  be  permitted  in  this  reckless 
and  wanton  manner  to  mn  down  and  kill 
a  young  child.  If  it  be  true  that  she  stum- 
bled, there  would  have  been  no  accident, 
had  the  rails  been  flush,  as  the  rails  of  all 
street  railways  ought  to  be,  with  the  sur- 
face of  the  ground.  If  she  did  not  atomble, 
Ha  rate  of  speed  at  which  this  car  was  go-' 
Ing,  downgrade,  by  a  public  school,  whose 
grounds  near  the  track  w^  thronged  with 
children,  who,  to  the  fcnowle^  of  this  mo- 
twman,  were  in  the  habit  of  orosslng  the 
track  frequently,  coupled  with  the  fact  that 
this  motinrman  was  bound  to  have  seen  this 
cbOd  from  100  to  200  feet  away,  whilst  she 
was  running  alongside  the  track,  within  a 
distance  estimated  from.  8  to  10  feet,  and 
runnhig  anting  towards  the  track,  and  nev* 
er  allied  tlie  brakes  tmtil  within  15  feet  of 
her,  and  bad  one  brake  wholly  worthless 
constituted  ne^lgence  ct  the  most  willful, 
wanton,  and  reckless  character. 

This  child  was  but  six  years  of  age,  and  no 
contributory  n^ligence  Is  bi  the  case. 

We  hare  carefully  examined  all  oOier  as- 
signments of  error,  and  omtent  ourselves, 
not  to  protract  tills  opinion  uselessly  with  ob- 
serrlng  that  aa  the  record  In  this  case  they 
are  without  merit,  and  that  the  Judgment  is 
affirmed. 

HATES,  3,  (dissenting  on  oTenroUng  sug- 
gestion of  error).  In  this  case  the  testimony 
would  support  a  verdict  for  either  par^,  and 
the  court  has  not  yet  held  that  in  such  a 
case  erroneous  Instructions,  calculated  to 
mislead  the  Jury,  would  not  cause  a  reversal. 


Indeed,  In  the  cose  of  Brister  v.  Baikoad 
Company,  84  Miss.  88,  86  South.  1^  the 
court  expressly  held  that  it  would  cause  a 
reversal.  I^  on  the  facts  of  the  case,  it  Is 
manifest  that  no  other  verdict  could  or 
should  be  rendered  than  the  one  complained 
of,  this  court  has  held.  In  a  line  of  decisions 
too  numerous  to  be  cited,  that  the  cause 
would  not  be  reversed  fw  any  mere  error  in 
the  Instructions,  when  it  is  manifest  that  the 
verdict  Is  as  it  should  be,  and  that  the  errors 
In  the  Instructions  were  not  potent  in  procure 
tug  the  verdict  But  the  sustaining  of  the 
verdict  in  those  cases  was  based  by  the 
court  entirely  upon  facts  contained  in  the 
record,  making  it  imposidble  for  any  other 
verdict  to  be  readied,  and  upon  fkcts  so  con- 
clusive In  their  nature  that,  if  a  different 
verdict  had  been  readied,  the  court  would 
not  have  allowed  it  to  stand.  This,  I  think, 
has  been  the  cmststent  and  correct  holding 
of  this  court  The  case  nnder  dlscns^n 
was  not  a  case  where  a  po^mptory  Instmc- 
tlon  ^ould  have  been  gtrea  for  the  plaintiff. 
Indeed,  after  a  protracted  and  moat  careful 
examination  of  this  record,  the  facts  and 
clrcnmstances  are  far  firom  making  a  case  of 
d«ir  liability  tm  the  part  of  the  defendant 
company,  but  leave  its  llaUUlty  in  such  doubt 
as  could  only  be  settled  by  the  verdict  of  the 
Jury.  In  this  stilts  of  tiie  proof  the  Instmc- 
Uon  complained  of  la  given.  I  shall  not 
Qoote  the  instruction,  since  it  is  set  oat  In 
full  in  the  main  opinion.  The  pinion  con- 
cedes that  tids  Instmctitm  Is  "manifestly 
erroneous,"  but  still  holds  that  the  giving  itf 
the  instruction  is  not  reversible  error. 

Without  this  vital  error  In  giving  tills  In- 
struction, a  verdict  in  favor  of  the  plaintiff 
was  possible;  but  on  the  giving  of  this  In- 
struction, a  verdict  against  the  plaintiff  was 
ImpossIUe.  €aB  it  ever  be  said,  under  such 
circumstances,  that  such  an  error  In  law  la 
not  reversible  T  In  the  first  place,  the  In- 
structloii  givea  a  false  {Hrobativa  effect  to 
certain  provm  facta  in  the  case,  ralalng  tbe 
comparatively  insignificant  fact  of  mere  In- 
Jury  by  the  running  of  the  car  to  a  degree 
at  proof  suflldent  to  warrant  the  Jury  In 
finding  a  verdict  for  plalntifL  In  otber 
words,  the  Instruction  creates  a  false  quan- 
tum of  proof  on  which  to  rest  liability  and 
then  tells  the  Jury,  if  they  have  any  doubt 
as  to  how  the  Injury  occurred,  tii^  must 
find  a  verdict  for  plaintiff,  resting  their  vei^ 
diet  on  the  mere  fact  of  injury  by  tbe  mn- 
ning  of  the  car.  It  waa  the  duty  of  the 
plaintiff  to  prove  negligence  hi  order  to  en- 
titie  him  to  recover,  and,  tf  he  fiUled  to  do 
this  he  failed  to  make  out  his  case.  If,  when 
all  the  testimony  waa  In,  the  Jury  were  In 
doubt  as  to  how  the  accident  occurred,  it 
was  thdr  duty  to  find  for  defendant  Thia 
instruction  aubverta  the  whole  law  applica- 
ble to  the  case,  eaiA  Ita  «ftect  is  Just  as 
though  tbe  court  had  given  a  pecemptmy  in- 
struction for  plaintiff.  The  rule  is  general 
that  negligence  is  not  to  be  presumed  ftom 
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the  mere  ftict  of  Injur;,  hnt  mast  be  estab- 
lished b7  the  erldence;  and  yet  the  court 
tells  the  jai7  by  this  Instruction  tbat,  when 
the  plaintiff  has  shown  that  the  death  waa 
caused  by  the  ruDntng  ot  the  car,  this  fact 
alone  was  prima  fade  evidence  of  liability, 
and  warranted  a  recovery  against  the  de- 
fendant company,  anieea  the  testimony  of 
the  company  overcame  this  presumption. 
By  this  portion  of  the  Instmctlon  a  presomp' 
tton  of  liability  Is  created  where  n<me  exists 
as  a  matter  of  law,  and  the  Instmction  for* 
ther  requires  proof  on  the  part  of  the  com* 
pany  to  overcome  this  false  presamptfon. 
But  the  Instntction  does  not  stop  at  this, 
but  goes  further  and  directs  the  Jury  that 
this  false  presumption  of  liability  cannot  be 
overthrown  by  conjecture,  but  can  only  be 
overcome  by  clear  proof  of  such  facts  and 
circumstances  as  would  show  exoneration 
from  blame  on  the  part  of  the  defendant 
company.  The  Instruction  does  not  stop 
here;  but,  growing  more  stringent  as  It  pro* 
ceeds,  further  tells  the  Jury  that  if,  after 
the  production  by  the  defendant  company  of 
all  Its  facts  and  circumstances  Introduced 
to  overcome  this  presumption  raised  by  this 
histmctlOD,  the  circumstances  of  the  acci- 
dent remain  doubtful,  it  Is  the  Jury's  duty 
to  flud  for  the  plaintiff.  It  waa  impossible, 
under  this  Instruction,  tot  the  Jury  to  return 
any  verdict  save  one  for  the  plalntlfl,  though 
the  testimony  In  the  case  fully  warranted  a 
verdict  tor  either  party.  If  this  Instmctlon 
waa  not  the  potent  cause  of  the  verdict  In  fa- 
vor of  plaintiff.  It  Is  cwtaln  that  It  barred  the 
jury  from  rendering  a  verdict  In  favor  of  de- 
fendant It  may  be  that  the  Jury  would 
have  rendered  the  same  vetdlct  without 
this  tautmctlon;  but  it  Is  possible  that,  if 
this  insiroction  liad  not  been  given,  the  vw- 
dlct  would  have  been  In  favor  of  defend- 
ant, and  In  etUier  case,  on  the  facte,  tbe  ver- 
dict would  not  have  been  disturbed. 

I  have  not  set  out  the  facts,  but  direct 
that  Uw  r^rter  make  a  full  statement  of 
sam& 
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LITOLrr  V.  NEW  0RLDAN8  RY.  ft  LIGHT 
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(Supreme  Court  of  Louisiana.   June  80,  1009.) 

1.  EVIDBKCS    (S  58S*)— ADXIBSIONft— WeIQHT 

or  TBsnnoNT. 

The  testimony  of  a  witness  as  to  admissions 
mode  by  an  employ^  Immediately  after  an  ac- 
cident is  not  entitled  to  much  weight,  eepeclal- 
It  where  the  witoess  at  the  time  labored  under 
imst  excitement. 

[Ed.  Note.— For  other  cases,  see  ETidence, 
Cent  IMg.  I  2487:  Dec.  Dig.  |  58a«] 

2.  Stser  Railboads  (|  95*)~CoLUSioif^ 
Xeqlioence— Evidence. 

A  child  aboQt  six  years  old  snddenly  start- 
ed from  the  sidewalk  to  ran  across  a  street  on 
which  street  cats  were  operated,  when  a  ear  was 


appnmchlng.  The  car  according  to  some  wit- 
nesses was  near,  and  according  to  othets  10  or 
16  feet  away.  The  motorman  saw  the  child 
start  across  the  street  and  endeavored  to  stop 
the  car,  irtildi  was  ninnlug  at  half  speed ;  but 
be  tailed  to  do  so,  and  the  car  stmck.  the  child. 
The  car  was  stopped  within  46  feet  Eizperi- 
enced  men  testified  that  a  stop  of  the  car  with- 
in 30  or  00  feet  was  a  good  stop.  Held,  as  u 
matter  of  law,  t^t  the  aoddent  did  not  result 
from  the  negl^iowe  of  the  nuitorman. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  IMg.  H  170,  180,  202;  Dec:  Dig. 
I  96*} 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Walter  B.  Sommervllle,  Judge. 

Action  by  Adam  H.  Lltolff  against  the 
New  Orleans  Railway  ft  IJght  Company. 
From  a  judgment  for  defendant,  platatlff 
appeals.  Affirmed. 

Parkerson  ft  Bmenn,  for  i^pellant  Dart 
&  Keman,  for  appellee. 

PROTOSTT.  j.  Flainturs  Uttle  boy,  6 
years  and  4  months  old,  who,  plaintiff 
says,  waa  S  years  old  In  slae  and  2  years 
old  in  sraise,  ran  In  front  of  one  of  the  elec- 
tric cars  of  the  ^fendant  company  and  was 
billed.  Plaintiff  contends  that  die  motor- 
man  could  have  seen  the  chna  in  time  to 
stop,  but  that  he  was  looking  to  one  side,  in- 
stead of  ahead.  The  car  was  going  down 
Chippewa  street,  which  is  an  unpaved  nar- 
row street  with  a  single  track  In  the  cen- 
ter. The'  exact  width  of  the  street  Is  hot 
stated  in  the  record;  bat  In  the.  photograph^, 
which  give  a  view  straight  down  the  street, 
the  space  between  the  car  track  and  the 
gutter  does  not  appear  to  be  mudi  wider 
than  the  car  track.  The  collision  occurred 
about  61  feet  before  the  car  reached  Eighth 
street  It  had  stopped  at  Ninth  street  and 
taken  on  a  passenger;  and  as  it  was  to  stop 
again  for  passengers  at  Eighth  street  It 
waa  coming  down  at  only  half  speed. 

The  testimmiy  of  the  motorman  is  unsat- 
isfactory ta  some  respects.  He  says  that  be- 
fore se^g  the  boy  running  towards  his 
car  he  had  seen  a  lady  hailtag  him  at  the 
comer  ahead,  and  had  taken  off  his  power 
and  was  wlndtag  lila  brake.  He  also  says 
tliat  when  he  saw  the  boy  running  towards 
his  car  he  threw  off  his  power  and  wobnd 
his  brake,  and  that  It  was  after  this  he  no- 
ticed tiie  lady  at  Uie  comer  ahead.  He  does 
not  know  whether  tiie  boy  waa  running  for^ 
ward  or  backward,  as  the  Iwy  wwe  "one  of 
these  sun  bats.**  He  should  have  seen  a 
lady  and  a  man  at  the  corner  ahead,  as  both 
were  there.  However,  his  having  seen  only 
the  lady  may  possibly  be  accounted  for  by 
her  having  nusked  the  man,  which  Is  made 
probable  by  the  testimony  of  the  lady,  who 
Bays  the  man  was  looktag  down  the  street 
and  saw  the  car  only  when,  on  her  speak- 
ing to  biro,  he  turned  to  face  her.  On  sharp- 
er questioning,  the  motorman  became  posi- 
tive that  he  had  noticed  the  lady  before  he 
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had  leen  tbe  bo7  mnnhiK.  As  for  tbe  appar- 
ent contradiction  with  referwce  to  the  time 
when  he  took  off  his  power  and  began  wlnd- 
Inc  np  his  brake,  it  may  poastbly  be  ex- 
plained by  supposing  that  on  noticing  the 
lady  he  threw  ott  his  power  and  began  wind- 
ing np  ^Is  brake,  and  that  practically  at  the 
same  moment  he  saw  the  boy  bei^  to  ran. 
In  fact,  that  Is  what  he  testlfled  to— that  his 
seeing  the  lady  and  the  boy  "occurred  at 
the  same  time."  The  wltneas  la  evidently 
a  slow-witted  man,  who  becomes  clear  and 
positive  only  if  giv«i  time.  He  produces 
the  Impression  of  an  honest  witness. 

He  says  he  saw  the  boy  on  the  sidewalk 
to  his  left,  and  saw  him  suddenly  start  to 
ran  across  the  street  and  in  a  direction  slant- 
ing uptown  or  towards  bis  car,  without  any 
previous  Indieatifm  of  his  Intratlon  so  to  do, 
nnd  so  dose  to  the  car  that  he  (witness) 
could  see  no  more  of  blm  atta  he  had  left 
the  sidewalk.  While  putting  on  his  brake 
as  quickly  as  he  could*  he  halloaed  to  the 
boy.  At  that' moment  he  heard  som^Mdy 
"hollering." 

A  lady,  seated  on  ber  doorsteps,  64  feet 
above  the  spot  wbere  the  coIHsIoq  occurred, 
to  the  right  of  the  motorman — that  Is  to  mj, 
on  the  opposite  side  of  the  street  from  that 
from  which  the  boy  was  coming — had  been 
looking  down  the  street  at  the  lady  awaiting 
the  car  at  the  comer  of  Eighth.  Her  atten- 
tion was  attracted  to  the  scene  of  the  acci- 
dent Just  as  the  car  struck  the  boy.  She, 
however,  saw  that  be  was  "backing  In  front 
of  the  car."  She  screamed.  She  says  the 
motorman  stopped  the  car  "awful  quick." 

Two  men.  Lynch  and  Leveson,  were  stand- 
ing at  the  comer  of  Seventh,  waiting  for  tbe 
car,  both  of  them  motormen  of  the  defend- 
ant company,  off  duty.  Botb  saw  boy  run 
from  the  side  of  the  street  In  front  of  the 
car.  One  of  them  says  tbe  child  ran  "pretty 
close"  in  front  of  tbe  car,  and  the  other 
"couldn't  fix  the  distance." 

Tbe  man  standing  at  tbe  corner  of  Eighth, 
whose  name  is  Fabacher,  says  that  the  child 
was  playing  in  the  gutter  and  was  seated 
on  the  street  aide  of  tbe  gutter;  does  not 
know  bow  long  be  bad  been  there;  first  no- 
ticed him  when  he  rose  suddenly  and  ran 
across.  The  car  was  tben  10  or  15  feet 
away.  The  car  was  coming  pretty  fast.  Car 
knocked  the  boy  about  2  feet,  several  feet, 
and  then  It  ran  upon  him  again.  "Die  con- 
ductor was  not  looking.  He  applied  the 
brake  only  after  he  struck  the  boy  tbe  first 
time. 

Tbis  witness  says  that  be  was  looking  at 
the  car  from  the  time  it  left  Ninth  street, 
nnd  that  during  this  entire  time  the  con- 
ductor was  not  looking  ahead,  but  had  his 
face  tnraed  to  the  left  side  of  the  street  In 
his  statement  of  bis  having  been  looking  at 
the  conductor  all  this  time  he  Is  contradicted 
by  the  lady  who  stood  on  the  corner  with 
him,  Mrs.  Nungesser,  who  says  tliat  be  was 


facing  downtown,  or  in  other  words,  had 
his  back  towards  the  approaching  car,  and 
that  ba  naXj  tanwd  and  faced  tbe  car  wlieu 
she  spoke  to  him.  This  lady  contradicts  the 
witness  on  another  point  She  saya  that  on 
the  dfliy  of  the  accident  he  was  deaf,  as  tbe 
result  of  sickness;  whereas,  he  says  that 
hla  deafness  on  the  tziai  liad  come  upon 
hUn  since  the  accident 

Another  witness,  Jobe,  wu  seated  im  the 
steps  of  the  drug  store  at  the  corner  of 
BUghth,  to  thA  right  of  the  motorman,  about 
CO  feet  from  the  spot  of  tbe  eoUlsIon.  He 
was  reading  the  paper.  He  heard  some 
ladles  screaming,  and  looking  op  saw  the 
boy  plunging  forward,  going  probably  5  feet, 
when  tfe  disappeared  under  the  car.  Wit- 
ness Jumped  up,  and  while  getting  np  hol- 
lered to  the  conductor;  but  before  be  covld 
yell  the  child  was  already  under  tlie  car. 
The  conductor  was  facing  to  bis  (the  con- 
ductor's) left,  and  had  both  bands  on  his 
brakes,  and,  whra  witness  bollered  to  him, 
turned  towards  witness,  and  when  wifiieas 
cried  out  to  him,  "You're  got  a  bo7  under 
the  car!;[  he  started  to  put  on  his  brake  and 
to  take  ctt  the  power. 

Another  witness,  Hodenback,  was  stand- 
ing in  the  door  on  the  steps  ot  vMcb  tbe 
last  witness.  Jobe,  was  seated.  On  bearing 
Jobe  cry  out  to  the  motorman,  **Yon  have 
got  a  boy!*^  he  looked  in  the  dIrectloD  of  tlie 
car,  and  saw  that  "the  car  had  struck  the 
b07  and  pushed  blm  forward,  ai^  then  the 
car  came  np  again  on  him  the  eecoud  time 
and  went  over  him." 

On  cross-examination  he  said: 

"It  wag  about  to  hit  tbe  child.  Tbe  child  and 
car  was  together,  and  the  child  was  going  like 
this,  b«cauBe  it  has  knocked  him  abont  dght 
feet.  His  head  was  going  forwanS,  and  then  he 
made  a  somersault" 

He  says  that  at  the  moment  he  looked  the 

motorman — 

"had  his  hand  on  the  brake  and  his  face  was 
turned  to  his  left  He  was  not  looking  towards 
the  front  of  the  car  at  all.  He  did  not  know 
of  the  child  nntil  I  hollered  at  him." 

This  last  witness  says  that  when  the  car 
stopped,  the  motorman  got  off,  looked  under- 
neath tbe  car,  and  said,  "My  Ood,  sporti  I 
did  not  know  I  bad  tbe  boy,"  and  went  on 
walking  to  Eighth  street 

Jobe,  the  witness  who  had  been  sitting 
on  the  doorsteps  reading  the  paper,  says  oC 
the  jnotormon: 

"He  came  back  to  where  the  child  was,  and 
he  said:  'Well,  it  was  not  my  HnM,  sport  I 
didn't  know  I  bad  the  cbild.'^* 

Fabacher,  the  deaf  witness  who  stood  at 

tbe  corner  with  Mrs.  Nungesser,  says: 

"He  got  off  the  car,  and  came  back  then,  and 
said  be  didn't  know  he  had  hit  anybody  at  all." 

Mrs.  Weber  says: 

"I  heard  a  terrific  scream,  and  I  got  up  and 
went  right  tlirongh  the  hall,  whoi  I  heard  the 
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car  stop  with  a  terrible  jolt.  I  thoneht  it  bad 
struck  something,  because  it  gave  such  a  terri* 
ble  bump.  Just  as  I  came  aroond  the  ca»  the 
motorman  stepped  down  with  the  handle  bar  in 
bis  hand.  He  said:  *It  wasn't  mj  faolt,  be- 
cause I  didn't  see  the  child.' " 

The  motorman  says  that  the  witness 
I^Dch  told  hSm  not  to  get  off  the  car  and 
that  lie  did  not  do  It  until  the  policeman 
came;  and  be  denies  having  said  what 
Jobe,  Modenback,  Fabacher,  and  Mrs.  Weber 
say  he  said.  Timpe,  a  passenger  on  the  car. 
SB78  lie  was  near  the  motorman  all  the  time, 
and  did  not  hear  bim  make  the  r^piarka  in 
question;  <ml7  heard  Mm  say  he  could  not 
help  It.  tjiuibj  vho  was  at  the  comer  of 
Serentta  street,  says  he  ran  to  the  car,  and 
whiai  he  got  tiiere  the  motorman  was  on  the 
bade  platform,  and  he  told  him  to  remain 
there. 

The  sole  negligence  charged  against  the 
defoidant  company  Is  tbe  Inattention  of  the 
motorman — his  not  having  been  looking 
abead  at  the  time  the  child  came  upon  the 
track. 

The  only  witnesses  who  pretend  to  have 
seen  the  child  go  npon  tbe  track  are  the  mo- 
torman, Fabadier,  who  was  at  the  comer  of 
Eighth  street  waiting  for  the  car,  and  Lynch 
and  liCTeson,  who  were  together  at  Seventh, 
also  waiting  tat  the  car.  The  motorman 
sajs  that  when  the  child  ran  upon  the  track 
the  car  was  so  near  that  the  child  could  no 
longer  be  seen  by  blm  after  It  bad  crossed 
the  gutter.  Fabacher  says  tbe  car  was  10 
to  IS  feet  away.  Lyndi  says  "very  close 
to  the  car.*'  T^veson  could  not  undertake  to 
specify  any  distance.  Tbe  car  was  running 
at  half  speed.  Lynch,  an  experienced  mo- 
torman, testifies  that  with  the  car  gi^ng  at 
half  speed  the  safest  and  the  Quickest  way 
to  stop  Is  not  aslng  the  reverse,  but  by 
nsing  tbe  brake,  and  that  a  stop  In  80  or  40 
feet  woald  be  a  good  stop.  Lais,  defendant's 
chief  instructor  of  motormen,  says  that  with 
tbe  car  at  half  speed  the  use  of  the  brake 
la  the  quickest  and  most  effective  way  of 
stopping  the  car,  and  that  a  stop  In  SS  to  50 
feet  would  be  a  good  stop.  O'Brien,  defend-  \ 
ant's  snperlntend^t  of  equipment,  says  that 
a  stop  in  36  to  SO  feet  would  be  a  good  stop. 
According  to  this  evidence,  the  accident  was 
Inevitable,  no  matter  how  attentive  the  mo- 
torman might  have  been. 

The  motorman  testifies  that  by  means  of 
tbe  reverse  a  stop  from  half  speed  can  be 
made  within  10  to  16  feet;  but  he  admits 
that  be  has  never  tried  to  make  such  a  stop, 
and  that,  therefore,  he  knows  nothing  about 
It 

The  car  made  a  good  stop.  According  to 
our  computation  it  stopped  within  46  feet 
Timpe,  a  passenger,  says  the  car  could  not 
have  been  golog  very  fast,  "or  be  couldnt 
have  stop]>ed  the  way  he  did."  Mrs.  Diest, 
the  lady  sitting  on  her  doorsteps,  says:  **He 


stopped  the  car  awful  quick."  Mrs.  Weber, 
the  lady  who  ran  out  of  her  house:  "Heard 
the  car  stt^  with  a  terrible  jolt.  It  gave 
a  terrible  bump." 

The  reasons  for  Judgment  of  the  learned 
Judge  a  quo  are  not  In  the  record;  but, 
doubtless,  tbe  witnesses  Jobe  and  Moden- 
back  impressed  blm,  as  they  do  us,  unfavor- 
ably. 

Evidently,  the  harrowing  scene  of  tbe  ac- 
cident has  wrought  upon  them,  and  they  are 
straining  matters  to  create  a  responsibility 
on  the  part  of  tbe  defendant  company.  If 
the  motwman  had  begun  to  put  on  bis  brake 
when  they  say  he  did,  he  could  never  have 
made  the  stop  that  be  did.  Again,  they  saw 
entirely  too  much  at  one  glance.  Fabacher, 
too,  is  pulling  hard  at  the  situation  when  he 
makes  the  motorman  keep  hia  eyes  to  the 
left  and  not  look  forward  once  during  tbe 
entire  time  from  the  stop  at  Nlntti  to  the 
moment  of  the  accidenj.  It  Is  hard  for  us 
to  believe  this,  especially  If  we  believe  Mrs. 
Nnngesser  when  she  says  that  be  bad  his 
back  to  tbe  approaching  car  and  was  look- 
ing downtown. 

Tbe  motorman  says,  on  the  witness  stand, 
that  he  did  not  knpw  he  had  mn  over  tbe 
child  until  after  be  got  down  and  saw  the 
child  under  the  car.  What  he  means  by  this 
Is  that  until  then  he  did  not  know  for  cer- 
tain but  that  the  child  might  have  escaped. 
To  attribute  to  his  words  the  meaning  that 
he  did  not  until  then  know  tbat  the  child 
had  run  towards  the  car  would  be  to  Involve 
him  in  a  contradiction  that  no  Intelligent 
man  would  fall  Into;  and  the  witness  was 
not  lacking  in  intelligence  though  of  the 
slow-moving  kind.  We  have  no  doubt  at 
all  that  Jobe,  Modenback,  Fabacher,  and 
Mrs.  Weber  heard  this  motorman  make 
some  remarks  of  that  kind,  and  tbat  tbey 
construed  It  Into  an  admission  that  he  had 
not  seen  tbe  child  run  towards  the  car.  They 
differ  In  the  words  which  they  attribute  to 
tbe  motorman.  Admissions  are  notoriously 
a  most  dangerous  kind  of  evidence,  and  all 
the  more  so  when  the  witness  at  the  time  he 
pretends  to  have  heard  them  was  laboring 
under  great  excitement. 

The  boy  Is  not  shown  not  to  hare  been  as 
active  as  the  average  well-grown  boy  of  his 
age.  He  bad  come  to  the  place  of  the  acci- 
dent a  little  while  before  "on  the  back  of 
an  ice  wagon."  If  he  traversed  the  narrow 
space  between  the  sidewalk  and  the  track 
at  a  ran,  tbe  time  It  took  him  to  do  It  must 
have  bepn  m  very  brief  as  to  have  been  ap- 
proximately Instantaneous,  and  certainly 
not  sulSclent  to  allow  of  the  stopping  of  the 
car.  We  think  the  case  Is  analogous  to  those 
of  Campbell  v.  Railroad  Co..  104  La.  183,  28 
South.  985:  Miller  v.  Railroad  Co.,  114  La. 
409.  38  South.  401;  Oloud  v.  Alexandria  R. 
B.  Co.,  121  La.  1066.  46  South.  1017, 18  U  R. 
A.  (N.  8.)  371.  Judgment  Affirmed. 
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TRAVIS  T.  StOBS-BUJfiU'FlBIJ)  STEXIf  ft 

tBON  ca 

(Snpteme  Court  of  Alabama.   June  10,  190ft.) 

1.  Afpeai.  Aim  Bbbob  (|  171*)— Rbtiiw— 
Theost  or  Gauss  in  ^ial  Coubt. 

A  party  trying  a  cause  on  the  theonr  that 
his  caase  of  action  is  under  the  employer's 
liability  act  (Code  1907.  H  3910-3913)  cannot 
on  appeal  urge  that  the  action  is  under  the 
homicide  statutt;  the  rules  of  law,  pleadlog. 
evidence,  and  damagei  being  different  nnder  the 
two  statutes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fiS  1053-1069,  ll3l-1165; 
Dec.  Die.  I  171-*] 

2.  Masibb  ahd  Seitant  (|  269*)— iHJim  to 

Servant— AcnoNB—EriDENCs. 

Id  an  action  for  the  death  of  a  miner,  any 
evidence  that  the  accident'  was  caused  by  an 
overheated  blast  fired  by  an  Independent  con- 
tractor, and  was  not  the  result  of  tbe  master's 
negligence,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  269.*] 

3.  EVIDENCX  (I  471*)— COnOLDSIOH  OT  WIT- 
NESS. 

It  Is  not  error  to  refuse  to  compel  a 
witness  to  state  whether  a  third  person  had 
discharged  bis  duties  to  his  own  employM. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  f  471.*] 

Appeal  from  City  Conrt  of  BeKemw;  Wm. 
Jackson,  Jadgb 

Action  b7  Bener  Travis,  administratrix, 
against  the  Slosa-Sheflteld  Bteel  ft  Iron  Oom- 
pauy.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Allen  &  Fort  and  J.  U.  Hanby,  for  appe- 
lant Tillman,  Gmbbf  Bradler  ft  Morrow, 
for  appellee.  * 

MAYFIELD,  J.  Tbis  Is  an  anomalons  ac- 
tion. Eacb  connt  of  the  complaint  was  evi- 
dently Intended  by  plaintiff  to  state  a  cause 
of  action  under  tbe  "employer's  liability 
act"  Code  1907,  U  801(^18.  This  is  evi- 
dent becanse  eadi  connt  practically  fol- 
lows some  part  of  tbe  lanfuaga  naed  in  tbe 
act;  second,  becanse  plaintiff  attunpted  to 
prove  tbB  value  of  tbe  life  of  ber  Intestate  to 
her  and  bis  dependents,  vblcb  is  tbe  meas- 
ure of  damages  imder  that  statute,  wbere 
deatb  results  and  this  action  Is  by  the  per- 
sonal r^resentativft.  Bat  each  count  of  tbe 
complaint  not  only  fiOls  to  show  the  xehition 
of  master  and  sorvant,  eitlier  expressed  or 
implied,  bat  affirmatively  shows  the  c<m- 
trary— that  plalntUTs  Intestate  was  a  swv- 
ant  of  one  Banders,  an  independent  contract- 
or with  defendant  company.  This  is  a  mate- 
rial averment,  if  It  la  not  the  sine  qua  non, 
of  a  good  complaint  under  the  aiq;>Ioyar*8  lia- 
bility act  It  is  doubtful  if  a  complaint 
which  fails  to  show  tbe  relation  of  master 
and  servant,  either  expressly  or  Infnratial- 
ly,  and  shows  affirmatively,  as  does  this 
one,  that  such  rdattm  did  not  exiat  between 
Intestate  and  the  defendant,  will  support  a 


Judgment  tot  the  plaintiff  nndw  this  stat- 
ute; 

The  defendant,  however,  insists  that  tte 
complaint  Is  under  Ihe  homicide  statute.  [A 
pleadw  might  Intend  to  form  a  complaint 
under  the  employer's  liability  act,  and  fall 
tbereio.  but  yet  state  a  complaint  under  the 
homicide  statute  But  we  do  not  think  tbat 
a  party  should  be  allowed  to  proceed  under 
one  of  these  statutes,  form  bis  pleadings  as 
if  under  one,  and  go  through  the  entire  trial 
proceeding  under  that  statute,  requesting 
rulings  and  orders  as  If  under  one  statute, 
and,  when  be  loses  under  that  statute,  say 
to  tbls  court:  "I  made  the  trial  court  en,  by 
Insisting  Uiat  I  was  proceeding  under  one 
statute,  when  as  a  matter  of  .law  my  com- 
plaint was  under  the  other  statute,  so  ^ou 
must  reverse  this  case  aud  let  me  goV>ack 
and  try  it  under  the  other  statute//^ Tbe 
rules  of  law,  pleading,  evidence,  aCd  dam- 
ages are  entirely  different  under  these  two 
statutes.  One  Is  punitive  entirely,  and  tbe 
other  compensatory  only.  Evidence  admissi- 
ble under  one  might  not  be  admissible,  and 
often  is  not,  under  tbe  other.  A  party  is  not 
allowed  to  mislead  the  court  Into  error,  even 
uulnteattonally,  and  profit  tbereby.  But  it 
la  proper  here  to  say  that  there  appears  no 
Intention,  on  the  part  of  counsel  for  either 
side,  to  mislead  tbe  conrt  It  was  solely  a 
mistake,  and  nothing  more. 

We  could  very  well  put  the  affirmance  of 
tbls  case  upon  tbe  ground  of  insufficiency  of 
the  complaint;  but  we  prefer  to  put  it  upon 
the  ground  that  It  clearly  appears  that  the 
trial  court  did  not  err  in  any  of  its  rulings 
assigned  as  error. 

There  were  two  assignments  of  error, 
which  are  as  follows:  "First  ^at  the  trial 
court  erred  in  overrollng  appellant's  objec- 
tion to. the  following  question,  propounded 
by  appellee'  to  tbe  witness  Roberts:  'BEave 
yon  ever  known  tbent  In  this  parUcnlar  en- 
try and  by  Sanders?*  Second.  That  tbe  tri- 
al  eoort  erred  in  sustaining  tb«  objection 
<tf  appellee  to  the  following  question,  pro- 
pounded appellant  apon  cross-examina- 
tion to  tbe  witness  Hanby:  'Now,  Captain, 
going  bade  to  tbe  duties  of  a  contractor. 
whm  be  discovers  a  bad  place  In  tbe  roof,  a 
place  tiut  he  thinks  Is  bad,  and  reports  it  to 
the  hank  boss  or  timber  man,  state  whether 
or  not  lie  has  discharged  hla  dntiea  to  his 
own  raoployCs?'  ** 

The  first  question,  togethw  vrith  tlie  an- 
swer, was  proper  and  admissible.  It  might 
tend  .to  show  Oiat  tbe  accident  was  tbe  result 
of  an  "overheated  blast"  fired  by  Sandov, 
and  not  titie  result  ihC  any  n^;llgence  alleged 
In  the  complaint:  The  (mly  ground  of  this 
objection  was  that  there  was  no  evid«ice 
of  any  "overheated  blasts."  Tbat  vras  uo 
reason  why  the  defendant  might  not  show 
It  by  this  very  witness. 
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Tbie  otbtf  objection  Is  aqoally  wlthont  mer- 
it. The  court  tot  paj^tenij  dedlned  to 
compel  the  witness  to  state  whether  or  not  a 
thinl  party  haA  dlscha^ed  hla  dotles  to  bis 
own  employm.  It  Is  doabtfol  U  sncb  erl- 
dence  woald  ever  be  competent.  It  has  been 
held  that  a  witness  could  not  express  his 
<9lnlfm  as  to  whether  or  not  be  had  dls- 
diarsed  his  dntjr  under  a  particular  cm- 
tract  Clazk  T.  Bran,  96  Ala.  416, 11  South. 
22.  It  tUs  be  true,  certainly  he  ooght  not 
to  be  allowed  to  give  his  (pinion  as  to 
whether  a  stranger  had  discharged  his  duty. 

Afflnned. 

DOWDBLL,  a  J.,  end  SIMPSON  and 
DBN'SON.  JJ.,  concur. 


SOUTHBRN  BT.  00.  DICKBMS. 
(Sapreme  Court  of  Alabama.   Jane  17,  1900.) 

1.  JmrncEs  or  the  Pkaci  (S  6*)— ELsonon^ 
De  Facto  Oitickbs. 

Acts  oC  a  de  facto  justice  of  the  peace  an 
valid  EDd  effective. 

[FA.  Note.— -For  other  caBea,  see  Jnatices  of 
the  Peace,  Cent  Dig.  S  9;  Dec  Dig.  S  6.*] 

2.  Evidence  (|  1T8*>— Best  and  SECOifDABT 
Evidence. 

Where  a  justice's  stunmoQS  and  complaint 
were  shown  parol  to  be  lost,  their  contents 
were  provable  b;  parol. 

[Ed.  Note.— For  other  cases,  tee  Evidence, 
Cent  Di«.  «  585;  Dec.  DigTllTa*] 

3.  JosncKS  or  the  Peace  (|  64*>— Iiipued 

BEPKAIi. 

Code  1896,  I  2668,  subd.  3,  providloK  tbat 
a  justice  of  the  peace  shall  have  the  antnority 
to  appoint  a  person  to  act  as  a  constable  when 
the  office  <tf  constable  in  his  precinct  is  va- 
cant, or  in  case  of  emergency  for  the  execu< 
tion  of  all  processes  except  the  collection  of 
executions,  did  not  repeal  sectioo  979,  declaring 
that,  when  the  office  of  constable  is  vacant  or 
the  constable  is  interested  in  the  cause,  or  In 
case  of  emei^ncy,  an  execution  or  attachment 
mi7  be  executed  07  any  constable  of  the  county 
in  whose  bands  It  may  be  placed,  or  may  be 
executed  6y  the  sheriff  as  In  other  cases. 

[Bd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  |  64.«] 

4.  LlUITATIOH  OF  AonoNs  (g  119*)— SmOIOHB 
—Issuance— CoHUENCEHBKT  or  Suii^tat- 
OTEs— Justices  of  the  Peace— "Issued." 

Code  1880,  I  2667,  provides  that  civU 
suits  before  Jostleei  of  ui«  peace  must  be 
coomienced  by  a  sommons  ''issned'*  by  bim, 
etc.,  and  secbon  2814  declares  that  the  suing 
out  of  a  summons  for  the  commencement  of  a 
fait  shall  have  that  effect,  whether  it  be  exe- 
cuted or  not,  it  the  snlt  be  continued  by  an 
alias  or  recommenced  at  the  next  tenn  of  the 
coorL  Bdd,  that  where  there  was  no  con- 
stable in  the  justice's  precinct,  and  the  jus- 
tice was  also  a  deputy  sheriff,  s  summons  sign- 
ed by  him  as  justice  while  In  bis  bands,  wheth- 
er as  ^tice  or  deputy  sheriff,  was  not  "is- 
sued" so  as  to  stop  the  running  of  limitations, 
as  the  issuance  of  summons  under  such  circum- 
stances contemplates  a  delivery  to  and  a<M«pt- 
aoce  by  an  officer  bavidg  power  to  execute  It. 

[Ed.  Note.— For  other  cases,  see  Umitation 
of  Actions,  Cent.  Dig.  |  629;  Dec.  Dig.  8  119.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8778-8781 ;  vol.  8,  p.  7693.] 


Aweal  fnmi  dxcolt  Court,  Mobile  Coun- 
ty; Samuel  B.  Browne^  iadg& 

ActlMi  by  Charles  C  DlCknis  against  the 
Southern  Ballway  Company.  Judgment  for 
plaintiff,  and  d^endant  appeals.  Beversed 
and  remanded. 

Bestor,  Bestor  &  Yonng,  for  appellant 
Inge  ft  HcCorrey,  for  appellee^ 

McGLELLAN.  J.  Ihe  action  Is  by  appel- 
lee against  appellant  for  damages  for  the 
nsgllgeat  k*^^*ng  of  an  snl'n*'^  belonging  to 
appellee.  All  ot  the  errors  assigned  and 
urged  relate  to  mllng  on  the  admissibility  of 
evidence  and  giving  or  rtituslng  diarges  to 
the  Jury. 

The  main  cimtei^tlon  of  aroellant  Is  that 
fln  statute  of  limitations  ot  one  year  for- 
bade a  xecoveiT  in  this  action.  The  nndla- 
poted  facto  In  that  connection  were:  Lewis 
was  a  de  facto  justice  of  the  peace  In  8^ 
tember,  1908.  Thorlngton  t,  Ctoold,  S9  Ala. 
461,  463,  469;  Masterscm  r.  Matthews.  60 
Ala.,  2601  His  acts  as  such  Justice  were 
therefwe  valid  and  binding.  The  animal 
was  killed  on  December  17,  1902.  On  Sc^ 
tember  14,  1903,  Lewis,  as  justice  of  the 
peace,  affixed  his  name  to  a  stmimons  and 
complaint  In  an  action  to  recover  for  the  al- 
leged wrong  stated  above.  This  paper  was 
shown  by  proper  testimony  to  be  lost  Its 
contents  was  then  capable  of  proof  by  parol. 
It  was  also  shown  without  dispute  that 
Lewis  was  during  the  period  In  question  & 
deputy  sheriff,  and  it  Is  well  understood 
that  such  an  officer  may  serve  such  process 
as  this.  Subdivision  S,  I  2663,  Code  1896, 
cannot  be  token  as  repealing  Code  1890,  S 
979.  It  was  further  concluslTely  shown  that 
there  was  no  constable  In  the  precinct  where- 
in Lewis  was  de  facto  Justice  of  the  peace. 
Artide  16  of  the  Constitution  of  1875  ex- 
empted Justices  of  the  peace  from  the  In- 
hibition against  holding  two  offices  of  honor 
snd  profit  in  this  state.  Bat,  notwithstand- 
ing these  considerations,  it  Is  Insisted  by  ap- 
pellant that,  the  Justice  and  the  deputy  sher- 
iff being  the  same  person,  there  was  no 
summons  issued,  operating  the  commence- 
mcnt  of  the  suit  within  the  provisions  of 
Code  1896,  {  2667;  and  hence  that  the  bar 
of  one  year  was  tndlspntably  sustained. 

The  word  "Issued"  is  the  key  word  of  the 
stotute  for  present  purposes  of  interpreta- 
tion. And  In  determining  what  It  compre- 
hends as  necessary  to  the  commencement  of 
a  suit  and  the  cessation  of  the  running  of 
the  stotute  of  limitations,  Code  1896,  8  2814, 
should  be  considered  In  connection  with  sec- 
tion 2667.  Section  2814  was  considered  in 
West  T.  Engel,  101  Ala.  609,  14  South.  333. 
and.  constrning  the  expression  "suing  out  of 
Ifae  summons,"  It  was  there  held  that  the 
summons  was  not  sued  out  until  It  "passed 
from  the  hands  of  the  clerk,  properly  slfcned 
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by  him,  to  the  sheriff  or  other  proper  of- 
ficer to  be  executed,  or  Is  sent  by  mall  or 
otherwise  to  such  officer  with  a  bona  fide 
intention  to  have  It  served."  M&ny  deci- 
sions were  renewed  In  West  t.  Bngel,  and 
the  conclusion  seems  to  have  been  largely 
Influenced  by  Ross  t.  Luther,  4  Cow.  (N.  T.) 
1S8,  15  Am.  Dec.  341.  As  Interpreted  In 
West  T.  laigel,  Boss  v.  Lather  held  that  the 
conunoicenient  of  the  action  was  the  teu- 
ance  of  the  anmrnona,  and  that  lasoance  com- 
prehended a  delivery  of  the  process  as  ruled 
In  West  T.  Ei^ed.  In  oilier  words,  the  ex- 
pression "issulns  out  of  tlie  snnunons"  waa 
taken  to  be  aynonymooa  wltii  laaulng  of  the 
summons,  and  Issolng  was  htid  to  include, 
to  perfect  the  commencnnent  of  the  suit,  the 
delivery  of  the  process  aa  atated  In  West 
T.  Gngel.  We  take  West  t.  Bngel  to  be  au- 
thorl^  for  the  ruling  we  make  that  ttte 
word  "Issued,"  vbea  applied  to  process  com- 
mencli%  a  suit,  operating  on  fiie  cessatlfm  of 
the  running  of  tlw  statute  of  limitations,  In- 
oludee  aa  a  prerequlaite  that  the  process  was 
delivered,  or  committed  to  an  agen<7  tend- 
ing to  delivery,  to  a  proper  officer  for  serv- 
ice. The  inquiry  ban  then  narrows  to  this : 
Can  a  Justice  who  is  also  an  office  anUiorls- 
ed  to  accept  delivery  and  to  execnto  sacb 
pou'ers  make  the  essential  deliver  by  himself 
In  one  capacity  to  himself  In  another  capao* 
Ity?  To  meet  the  condition  to  issue  of  pro- 
cesH,  viz.,  delivery  as  stated,  we  do  not  think 
the  mere  mratal  operation  of  the  Individual 
having  two  capacities  In  which  be  may  act 
can  afford  the  delivery  or  acceptance  neces- 
sary to  effect  the  commencement  of  the  suit. 
He  cannot  for  this  purpose  be  both  the  de- 
liverer and  acceptor.  It  was  the  early  rule 
in  England,  and  Is  so  now  in  some  of  the 
states,  that  service  and  return  of  the  writ 
should  precede  the  commencement  of  the 
suit.  Our  statutes  are  said  to  have  been 
enacted  to  avoid  that  rule.  Under  the  rule, 
It  was  said  that  it  allowed  the  suspension  of 
statutes  of  limitation  in  the  discretion  of  a 
party.  If  the  same  Individual,  having  both 
Judicial  and  executive  powers  to  Issue  and 
execute  respectively,  may  effect  the  neces- 
sary delivery  by  mere  mental  conclusion  hid- 
den from  the  eye  and  involving  no  act  what- 
ever, the  very  purpose  for  the  enactment  of 
our  statutes  in  this  regard  would  be,  in  ef- 
fect, defeated.  It  would  be  in  his  power 
to  decide  when  the  suit  was  commenced.  He 
could  say  without  fear  of  contradiction,  or 
even  Investigation,  that  he  did  not  deliver 
the  process  to  the  executing  phase  of  his 
official  being;  and  thereby  possess  an  un- 
goverued  discretion  In  the  premises  that 
might  be  employed  to  confer  or  defeat  rights 
of  parties  concerned. 

Nothing  can  be  taken  by  the  assumption 
that  cases  may  arise  where  there  Is  no  one 
to  whom  to  commit  the  process  In  a  civil 


suit  before  a  Justice  for  sorvlce;  because 
we  have  statutes  that,  If  availed  of,  rrader, 
for  practical  purposes,  such  a  condition  Im- 
possible. Code  1886,  H  879,  2663.  Beeldea. 
the  whole  scheme  of  process,  issoanoe,  and 
service  Includes  the  pnipose  to  not  Uend  tbe 
two  powers — one  Judidalt  generally  H>eak- 
log,  and  tbe  other,  generally  speaking,  ex- 
ecutive. If  a  Justice  of  tlie  peace  might  be 
both  Issoer  and  es»catl«ier  of  processes  in 
dvil  actions  vhexe,  as  here,  the  question  of 
limitations  may  arise,  or  when  other  action 
is  dependott  upon  wlien  tlie  process  was. 
in  fac^  executed,  tbe  court  Itself  might  and 
would  become  In  such  case  the  source  of 
proof  of  its  own  Jurisdiction  or  irtietlier  tbe 
natter  complained  of  had  passed  tbe  period 
to  remain  an  enforceable  right  A  predica- 
moit  of  that  character  Should  be  avoided 
where  it  can  be  Avae  according  to  meflioda 
provided  and  readily  availea  of  vpm  occa- 
sion. The  plea  of  the  statute  of  limitations 
of  one  year  was  proven  b^ond  dispute^  The 
Judgment  Is  reversed  and  tlie  cause  Is  re- 
manded. 
Reversed  sod  remanded. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
MATFIEU),  JJ.,  concur. 


STANFORD  v.  ST.  LOUIS  &  R  F.  R.  GO. 

(Supreme  Court  of  Alabama.    May  24,  1809^ 
Behearlog  Denied  June  30,  1909.) 

1.  NBOZ-IGENCB  (I  88*)— IfAST  CuuB  Ohahck 

DOCTBINE. 

The  doctrine  of  subsequent  nwUgence  or 
last  clear  chance  is  recognised  In  AuiDama. 

TEd*  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  115;  Dec.  Dig.  |  83.*] 

2.  Railboaob  (I  351*)— Cbossinq  Acoidkrt— 
InsTBccTiona. 

In  an  action  for  the  death  of  one  killed 
at  a  railroad  crossing,  the  eonrt  Instmcted  that, 
tf  the  erosaing  had  been  closed,  the  verdict 
must  be  for  deiendant,  unless  the  employ^  who 
caused  tbe  train  to  be  set  in  motion  knew  that 
his  conduct  would  probably  result  iu  ioiuir, 
and  that  there  could  be  no  verdict  for  plaintiff 
unless  the  servants  in  charge  of  the  train  in- 
tentionally, wantonly,  or  willfully  caused  it  to 
be  backed  against  decedent.  Held,  that  the 
iostructions  were  erroneous  as  ignoring  the  doc- 
trine of  "last  clear  chance,"  wludh  lome  of  tbe 
evidence  tended  to  establish. 

[Ed.  Note.— For  other  casts,  see  Ballroads, 
Cent  Dig.  i  1214;  Dec.  Dig.  i  861.*] 

Appeal  from  Circuit  Court,  Trfi'"«r  Gotinty; 
S.  H.  Sprott,  Judge. 

Action  by  Lutitia  E.  Stanford,  as  admin- 
istratrix, against  the  St  Louis  &  San  Fran- 
cisco Railroad  Company.  From  a  Judgment 
In  favor  of  defendant  plaintiff  appeals.  Re* 
versed  and  remanded. 

Walter  Nesmlth  and  John  S.  Ston^  tor  ap> 
pellaut   Bankhead  &  Bankfaead,  f«  a^I- 

lee. 
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MATFIBLD,  J.  PlalntUTa  Intestate  was 
killed  In  the  town  of  SnUlgent  by  defend- 
aat*fe  bd^t  train  at  about  1  o'clock  In  the 
afternoon  of  December  16, 1906.  The  freight 
train  was  atandlnf  upon  a  side  track  at  Sol- 
Usent  jBBt  {trior  to  tb»  accident,  awaiting 
the  arrlTal  of  the  passenger  train  due  at 
that  lunar.  Tbo  freight  train  as  It  thus  stood 
oi>on  the  dde  track  crossed  one  or  more  of 
the  pnblic  thoron^fiwes  of  the  town,  along 
wbteh  people  were  wont  to  pass  in  consid- 
erable Dombers,  eq^edaUy  to  and  from  de- 
fendant's depot  upon  the  arriTal  and  depart- 
ure of  defendant's  passenger  trains;  and,  for 
the  pnrpose  of  not  Impeding  the  trarel,  the 
ears  composing  the  train  w&ee  uncoupled,  ao 
that  the  highway  conld  be  opened  for  trar- 
el  orer  and  along  same  while  tbe  train  was 
thus  waiting.  Just  as  the  passenger  tmln 
whistled  for  tbe  stetlon  of  SuIUgeut,  tbe  con- 
ductor of  the  ftreigbt  train  signaled  tbe  en- 
gineer to  couple  up  the  train  so  that  It 
would  be  ready  to  move  out  as  soon  as  the 
passenger  train  had  arrired  or  passed.  As 
the  train  was  thus  being  coupled  up  the  in- 
testate was  In  some  manner  cangbt  by  the 
moving  cars  and  crushed  to  death.  . 

Tbe  evidence  was  in  conflict  as  to  whether 
deceased  was  passing  along  one  of  these 
highways  and  attempting  to  go  through  the 
opening  made  for  that  purpose  between  two 
of  tbe  cars,  and  was  thus  caught  between 
the  two  cars  as  they  were  being  moved  to- 
gether to  be  coupled,  or  whether  the  passage- 
way had  been  closed  by  the  cars  being  con- 
pled  before  he  readied  the  line  of  cars,  and 
he  attempted  to  climb  over  or  crawl  under 
the  couplings,  or  whether  be  was  trying  to 
crawl  under  one  of  tbe  care,  midway  be- 
tween the  couplings,  when  be  was  caught 
and  crushed.  The  evidence  was  also  In  dis- 
pute as  to  whether  any  of  the  train  crew  In 
charge  of  the  movements  of  the  train  con- 
sented or  signaled  to  Intestate  that  be  could 
cross  the  track  or  tbe  cars  at  the  time  and 
in  tbe  manner  be  att»npted  so  to  da 

A  great  many  witnesses  were  present  at 
tbe  time  of  tbe  accident,  but  only  a  few 
seem  to  haTe  been  looking  at  the  deceased  at 
the  exact  time  of  his  attempt  to  cross,  or  to 
know  the  exact  manner  In  which  he  attempt- 
ed to  cross — whether  he  was  attempting  to 
cross  flirough  the  opening  between  tbe  cars, 
or  over  or  nnder  the  coupling,  or  under  the 
car,  midway  between  the  couplings.  The 
witnesses  who  profess  to  hare  observed  tbe 
accident  dlffw  one  from  another  as  to  one 
or  more  of  these  details,  and  also  at  to 
whether  deceased  signaled  tbe  train  crew 
for  permission  to  cross,  and  as  to  whether 
any  member  of  the  crew  signaled  consent, 
and.  if  so,  which  member— the  flagman,  the 
conductor,  or  the  engineer.  Fot  the  purpose 
of  "flito  appeal,  and  sndi  purpose  only— that 
Is,  of  showing  the  correctness  of  the  prln- 
c^Ies  of  lav  to  be  announced  in  this  opinion 
—we  will  concede  that  the  weight  of  tbe 


eridence  suppcnied  the  verdict  of  the  jury 
finding  for  the  defendant,  and  that  there 
was  no  llaUlity. 

Tbrae  was,  however,, eridence  which  would 
authorise  the  Jury  to  infer  that,  if  the  plain- 
tUfs  Intestate  was  guilty  of  n^ligence,  such 
negligence  preceded  that  of  the  defendant,  If 
su<A  there  was,  and  it  was  open  to  the  ju- 
ry to  infer  from  some  of  ttie  evidence  that 
there  was,  which  proximately  canaed  the  in- 
Jury,  and  tbat  pl^tUTs  intestate's  neKli- 
gence,  if  such  there  was,  did  not  concur  with 
that  of  the  defokdant^s  which  caused  the  in- 
Jury,  but  preceded  it,  and  therefbre  did  not 
proximately  contribute  to  his  death.  Some 
of  the  evidence  would  also  justify  the  In- 
ference that  tbe  plaintiff's  Intestate  was  in- 
duced to  attempt  to  cross  the  track  or  train 
by  the  defendant's  agente  before  they  were 
guilty  of  any  negligence,  which  might  relieve 
tbe  intestate  from  tbe  onus  of  being  a  tres- 
passer at  the  time  of  tbe  accident,  and  that 
the  negligence  In  consequence  of  which  he 
was  injured  was  subsequent  to  that  of  plain- 
tiff's intestate,  and  tbat,  therefore,  be  bad  no 
chance  to  avoid  the  negligence  of  defendant, 
while  tbe  defendant  did  have  the  opportunity 
to  avoid  Injuring  intestate,  after  his  negli- 
gence, which  may  have  been  Induced  by  de- 
fendant, and  that,  If  the  defendant  bad  exer- 
cised reasonable  care  after  knowing  of  In- 
testate's peril  and  negligence,  It  could  and 
would  have  thereby  avoided  Injuring  him. 
Some  of  the  evidence  makes  a  clear  and  typi- 
cal case  for  the  application  of  the  doctrine 
of  "subsequent'  negligence"  or  "last  clear 
chance."  This  rule  or  doctrine,  first  an- 
nounced In  England,  has  been  adopted  and 
Is  now  well  recognized  in  this  state.  Han- 
Ion's  Case,  53  Ala.  TO;  Tanner's  Case,  60 
Ala.  621;  Cook's  Case,  67  Ala.  683;  Letch- 
er's Case,  69  Ala.  106,  44  Am.  Rep.  505;  Fra- 
zer'a  Case,  81  Ala.  185,  1  Sbuth.  85;  notes  in 
60  Am.  Bep.  1^;  11  L.  R  A.  385;  26  L.  R. 
A.  280;  55  L.  R.  A.  426  ;  69  L.  R.  A.  549.  In 
these  cases,  supra,  many  on  the  subject  of 
this  and  other  states,  as  well  as  federal  and 
English  cases  In  point,  are  collected  and  dis- 
cussed. See,  also,  more  frequent  cases  of 
this  state  (Brantley's  Case,  132  Ala.  655,  32 
South.  300;  Young's  Case  [Ala.]  45  South. 
238,  16  L.  R.  A.  [N.  S.]  801).  in  which  the 
same  doctrine  Is  announced. 

The  court,  at  the  request  of  the  defendant 
In  writing,  gave  the  Jury  a  great  number  of 
charges,  some  of  which  ignored  this  phase 
of  the  evidence;  and  virtually  charged  the 
Jury  that  plaintiff  could  not  recover  In  the 
case  If  they  believed  from  tbe  evidence  tbat 
the  ^ce  between  tbe  cars  had  beea  closed 
when  deceased  sttempted  to  cross  the  rail- 
road track  unless  tiiey  further  believed  that 
defendant  was  guU^  of  wanton  negligence 
or  willful  injury— wholly  ignoring -or  disre- 
garding the  doctrine  of  subsequent  negli- 
gttice  or  '^st  tiear  chance,"  which  some  of 
tlie  evidence  tended  to  estebllsh.  Similar 
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charges  were  held  bad  In  eome  of  tbe  cases 
o{  this  state,  cited  above,  under  like  evl- 
doice,  and  for  the  very  reasons  herein  as- 
signed. OiTen  duurges  1  and  84  were  typical 
of  this  Inflrmlty.  Xbese  charges  ware  as  fol- 
lows: 

"(1)  If  yon  beUere  the  evidence  that 
the  crossing  bad  been  dosed  before  Clyde 
entered  on  tht)  track,  yon  must  find  for  the 
defendant,  unieas  yon  are  reasonably  satis- 
fied ttiat  tlie  emid<^  wbo  caused  the  train 
to  be  set  In  motion  was  conscious  ttom  his 
knowledge  of  existing  drcnmstances  and 
conditions  that  bla  condnct- would  likely  or 
probably  result  In  Injury,  or  that  he  had  a 
design,,  purpose^  or  Intait  to  do  wrong  and 
inflict  the  injury.** 

"(34)  Tbe  court  charges  the  Jury  that  if 
they  believe  from  the  evidence  that  tbe 
space  brtweok  tbe  can  at  the  crossing  had 
been  closed  before  Clyde  attempted  to  cross 
the  track  that  they  cannot  find  for  the  plain- 
tiff, unless  tltey  further  btAlSTe  from  tbe  evi- 
dence that  the  agents,  servants,  or  enu>loy€s 
in  charge  or  control  (tf  the  movonents  of 
the  train  wantonly,  willfully,  vr  intention- 
ally backed,  or  caused  or  allowed  the  train 
to  be  backed  against  Oyde." 

It  Is  unnecessary  to  pass  upon  12|a  other 
assignments  of  error,  aa  tiie  same  Questions 
wUl  probably  not  arlae  npon  another  trial. 
However,  we  may  say  that  In  other  respects 
the  rulings  of  Uie  trial  court  seem  to  have 
been  correct 

For  the  errors  indicated,  the  Judgment  of 
tbe  trial  court  must  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

SIUPfiON,  ANDBRSON.  DBNSON,  Mc- 
OLELLAN,  and  SAYBIi^  JJ.,  concur. 


OtTILrOBD  ft  DEAL  T.  WBSTBRX  UNION 

TELEGRAPH  Ca 
(Supreme  Oomrt  ot  Alabama.   Jane  10,  1909.) 

TXLEOBAFHa  Azin  Tklbfhoitbs  (I  67*)— Mes- 
SAOES— Failubb  to  Delivei— Spsciai.  Dau- 

AOBS. 

Where  no  reference  was  made,  In  a  tele- 
gram directlDS  the  buyer  of  certain  brick  to 
onload  a  car  on  the  sacceeding  Monday,  to  a 
sale  of  150,000  brick  by  the  sender  of  the 
message  to  the  addressee,  that  would  put  the 
telegraph  company  on  notice  of  the  existence  of 
such  contract,  and  there  wu  no  claim  or  evi- 
dence that  such  sale  was  communicated  to  the 
telegraph  company's  agent,  the  sale  was  a  col- 
lateral circumstance  to  the  contract  for  trans- 
mission of  the  message,  so  that.  In  the  absence 
of  notice,  the  loss  of  the  sale  by  reason  of  tbe 
nondelivery  of  the  message  coald  not  form  a 
basis  for  recovery  of  spedal  damages. 

[Ed.  Note.— For  other  casas.  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  68;  Dec.  Dig.  | 
6T.*] 

Appeal  from  Circuit  Court  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 


Action  by  OuUford  ft  Deal  against  the 
Western  Union  T^egrapb  Company  for  dam- 
ages for  failure  to  d^ver  telegram.  Judg- 
ment for  defoidant  and  plaintUCa  appeal. 

A  fflyytiArt- 

The  facta  are  suffldenUy  stated  in  tbe  opin- 
lon.  Tbe  oral  charge  of  die  court  ncepted  to, 
la  as  follows :  *'Tfaat  If,  before  the  sending  of 
the  message  in  question,  tbe  plaintiffs  and 
the  sendee  ot  the  mcesaga  made  a  contract 
for  the  sale  and  purchase  of  UKMKM)  brl<A; 
conditioned  np<m  tbe  aoidee  betng  aUe  to 
get  the  car  of  bride  thai  at  Bampami  at  onc^ 
or  wlttaln  a  few  days,  thai  such  contract  oon- 
stltuted  special  tects  or  drcnmstanees  which. 
Id  order  for  tbe  plalntlffa  to  tecovw  of  tbe 
defendant  for  any  breadi  of  tb»  eontract  to 
deliver  the  telegram  Introduced  In  arrtdence, 
by  reason  of  any  d^redatlon  In  tbe  market 
value  ot  the  iHrtck  atber  the  sending  nt  a  mes- 
sage and  before  they  were  able  to  make  sale 
of  the  100,000  htlcik,  should  have  been  com- 
municated to  the  agent  of  the  defoidant  at 
the  time  ot  swdtD^  said  mesaage;  and  aa 
there  la  no  evidence  In  this  case  that  each 
communication  was  made  by  the  tfatntllfli,  or 
any  one, for  them,  to  the  agent  oC  dtfeddant 
receiving  tbe  telegram  for  transmission,  the 
plaintiffs  are  not  aitlUed-  to  recover  any  dam- 
age for  any  loss  sustained  by  them  by  reason 
of  tbe  depreciation  in  the  value  of  tbe  150,- 
000  brick.**  There  was  a  recovery  of  $30.90  aa 
to  the  car  of  brick  not  delivered. 

W.  Ih  Lee,  for  appdlanta.  Espy  ft  Farmer, 

for  appellee. 

DOWDELL,  G.  J.  This  Is  an  action  for 
damages  for  failure  to  deliver  a  tel^aphic 
message.  Tbe  evidence  showed  that  the  mes- 
sage related  to  a  car  load  of  brick,  and  was 
as  follows:  "7/27/07.  To  A.  C  Crawford, 
Sampson,  Ala. :  You  can  unload  brick,  every 
thing  K.  Unload  Monday.  Guilford  & 
Deal."  In  addition  to  this  particular  car 
load  of  brick,  for  which  damages  are  claimed 
on  account  of  a  loss  of  sale  of  same  to  Craw- 
ford by  reason  of  the  nondelivery  oi  tbe 
telegram,  the  plaintiffs  claimed  damages  in 
the  loss  of  the  sale  of  150.000  other  brick 
which  Crawford  had  agreed  to  purchase  of 
them  conditionally  upon  his  getting  the  par- 
ticular car  load.  Tbe  only  error  assigned  on 
the  record  Is  based  on  exception  reserved  to 
a  certain  part  of  the  court's  oral  charge  to 
the  Jury,  set  out  In  the  record,  and  which  re- 
lated  to  the  measure  of  damages  recovoabla 
under  the  facts  of  the  case. 

No  reference  Is  made  In  the  telegram  to 
the  sale  of  the  150,000  brick  that  would  put 
the  defendant  company  on  notice  of  the  ex- 
istence of  any  such  contract  between  plain- 
tiffs and  Crawford,  nor  Is  there  any  pretense 
In  the  evidence  that  such  fact  was  communi- 
cated to  the  agent  of  the  telegraph  company. 
These  were  special  circumstances  collateral 
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to  fbe  contract  with  the  company  In  the 
tranamlBslon  of  the  message,  and  nnlew 
known  or  communicated  to  the  defendant,  or 
Its  agent,  could  not  be  made  the  basis  of 
q>eclal  damagea  for  the  nondellTery  of  the 
telegram  In  qneatlon.  This  principle  flnde 
support  In  the  case  of  Daaghtery  t.  Am.  Tel. 
Co.,  7B  Ala.  168,  61  Am.  Rep.  4SS,  and  89 
AUu  191,  7  Sonlh.  660.  and  In  W.  U.  T.  Oo. 
T.  War.  83  Ala.  542,  4  Sonth.  844,  ctted  by 
eonnael  for  appellant  The  part  of  the  oral 
charge  of  the  court,  excepted  to,  correctly 
stated  the  law  nnder  the  nndlspoted  evidence 
as  to  the  recoverable  dam^^ 

This  being  the  only  question  tn  the  case, 
and  there  being  no  error  shown,  the  Judg- 
ment is  affirmed. 

Affirmed. 

SIMPSON,  HAYFIELD,  and  SAYRE,  JJ., 
concur. 


ST.  LOUIS  &  S.  T.  R.  CO.  T.  SAVAGE. 

(Supreme  Conrt  of  Alabama.    May  24.  1908. 
BdieariDg  Denied  Jane  80,  1900.) 

L  DAHAon  (1 168*)— BvzoBifci— Adhibsibix,- 

ITT. 

lu  an  action  for  injuries.  It  waa  proper  to 
receive  evidence  of  plaintiETa  phvaical  condi- 
tion within  a  reasonable  time  prior  and  sab- 
■eqoent  to  the  injury. 

[Ed.  Note.— For  other  cases,  see  DamSKes, 
Cent  Dig.  H  4S0,  482-486;  Dec.  Dig.  i  168.*] 

2.  Dakages  (I  168*)— Evidence— A  DM  issiBiL- 
nr. 

In  an  action  for  injuries.  It  was  proper  to 
admit  evidence  that  plaintiff  suffered  loss  of 
weiitht  that  be  suffered  pain  at  the  time  and 
down  to  the  time  of  the  tnal  such  as  he  had  not 
suffered  before,  and  insomnia. 

[Ed.  Notev— For  other  cases,  see  Damages, 
Cent,  Dig.  U  480,  482-486 ;  Dec.  Dig.  {  168.*] 

8.  DaUAOBS  ({  173*)— EVIOENCE— -AnftllSSIBIL- 
ITT. 

In  an  action  for  injuries, .it  was  pro^r 
to  admit  evidence  thet  since  the  accident  plain- 
tiff bad  done  no  work,  and  could  do  none. 

[Ed.  Note.—For  other  cases,  see  Damages, 
Cent  Dig.  {1  490-1S2;   Dec.  Dig.  |  173.^] 

4.  Evidence  (I  B28*)— Expebt  Testimont. 

In  an  ectiOD  for  injuries  expert  profession- 
al witnesses  may  testify  as  to  the  cause  of 
plaintiff's  impaired  ph^cal  condition  sutise- 
quent  to  the  accident. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2335-2337 ;  Dec.  Dig.  1  S28.*] 

6.  Witness Ea  ({  111*)— Coiipetenot. 

In  an  action  for  injuries,  it  was  compe- 
tent for  plaintiff  to  testify  on  his  own  behalf 
as  to  his  physical  condition  within  a  reasonable 
time  prior  and  subseqoeut  to  the  accideut  that 
he  bad  done  no  work  since  the  accident  and 
could  do  none. 

^[Ed.  Note.— For  other  cases.  See  Witnesses, 
Dec  Dig.  i  lll.*J 

6.  Witnesses  (J  248*)  —  Examination  —  Re- 
sponsiveness or  Answeb.  , 

in  anawer  to  a  question  aa  to  what  caused 
a  railroad  wreck,  a  witness  responded:  "It  was 


fast  running  is  all  I  could  account  for  it" 
Held,  that  the  answer  waa  not  irresponsive. 

[E^.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  861-863;  Dec  Dig.  I  248.*] 

7.  CaBBIEBB  (I  817*>— IHJUBIES  TO  Passen- 
OEB— Evidence. 

In  an  action  for  injuries  to  a  paasenger. 
evidence  that  the  train  was  behind  time  was 
admissible  aa  tending  to  abow  that  it  was  being 
operated  at  an  onuaual  and  Immoderate  rate 
of  speed. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Geut  Dig.  i  1302 ;  Dec.  Dig.  i  817.*] 

8.  Cabbiebs  (5  297*)- IMJUBT  to  Passenoebs 
—Rate  or  Sfebd. 

With  reapect  to  the  safety  of  passengeni. 
a  rate  at  speed  oiay  be  dangerous  and  negli- 
gent per  ae. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  S  1204 ;  Dec.  Dig.  |  297.*] 

9.  Evidence  »  473*)— Opinion  Evidence. 

In  an  action  for  injuries  to  a  passenger  in 
a  wreck,  plaintiff  claimed  that  the  train  was 
running  at  a  dangerous  speed,  and  defendant 
asked  the  engineer  whether  he  could  have 
stopped  at  a  public  crossing.  Held,  that  de- 
fendant waa  not  entitled  to  an  answer  to  the 
question,  sln<%  the  conclusion  called  for  was 
not  a  permlsalble  ^ortband  rendering  of  col- 
lective facts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fit  2220-2238;  Dec.  Dig.  |  478.*] 

10.  Cabbiebs  (|  817*>— Injubies  to  Pasben- 
qef8— evi dence. 

The  evidence  called  for  involved  &ct8  aud 
purposes  foreign  to  the  issue. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  J  817.*] 

11.  Damaoeb   (I  les*)— EvXDEnCB— AOMISSI- 
BltlTT. 

In  an  action  for  injuries,  it  was  proper  to 
exclude  evidence  of  a  physician  aa  to  whether 
be  had  seen  a  chancre  on  plalutllTs  person, 
where  the  question  to  the  witness  was  not 
limited  to  a  time  somewhere  near  the  date  of 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  «  482 ;  Dec.  Dig.  {  168.*] 

12.  Evidence  (J  14*)— Juoiciai,  Notice— Ef- 
fects OP  Diseases. 

That  a  nervoua  condition  is  a  character^ 
istic  of  syphilis  may  not  be  judicially  noticed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  14.*] 

13.  Damages  (|  168*)— Evidence— Admissi- 
bility. 

In  an  action  for  injuries,  there  was  no 
error  in  refusing  to  permit  a  phj-sician  to  be 
asked  whether  plaiutiff  was  a  hnrd  drinker, 
where  at  that  stage  of  the  trial  there  waa  no 
evidence  that  the  injuriea  might  have  resulted 
from  drink,  and  it  did  not  appear  to  what  time 
the  question  related,  although  later  develop- 
ments in  the  trial  of  the  cause  were  such  as  to 
render  the  desired  testimony  admissible  as  ac- 
counting for  plaintiff's  symptoms  at  the  time 
of  his  visit  to  this  witness,  if  the  question  was 
intended  to  relate  to  that  time. 

[Ed.  Note. — For  other  cases,  see  Damagea. 
Cent.  Dig.  SS  480,  482-486 ;  Dec.  Dig.  |  IttS.*] 

14.  Evidence  (5  315*)— Heabsat. 

It  was  proper  not  to  permit  plaintiff  to 
be  asked  whether  a  physician  had  told  bim 
that,  if  he  did  not  atop  drinking,  it  would 
render  him  insane. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.      1174-1200;  Dec.  Dig.  S  315.*] 
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IBL  WrmBSBis  (f  240*)— LxADtno  Qunnoir. 

It  la  iirithin  tb«  tnal  conrfs  diaeretion  to 
allow  a  leading  qnefltion. 

[Ed.  Note.— For  other  cases,  aee  Wltnesaea, 
CeoU  Diff.  I  795;  Dec  Dig.  {  240.*] 

16.  Daicaobs  (S  2(^*}— QuEsnon  won  Jubt. 
In  an  action  for  ttjjariea,  the  weight  of 

eridence  ai  to  Impairment  oi  plalatlffa  eye- 
sight after  the  accident  wa«  for  the  jury  in 
connection  with  all  the  evidence. 

[Ed.  Note.— For  other  caaea,  aee  Damagea, 
Dec  Dig.  {  208.*] 

17.  Casbiebb  (8  316*)— Injubies  to  Passek- 
oiB— BcJBDBN  or  Proof. 

Plaintiff  having  shown  an  injary  caused  by 
the  wreck  of  defendaat'a  train  while  he  waa 
a  passenger  thereon,  or  at  leaat  having  offered 
endence  which  made  it  necesaary  to  consider 
hia  injury  under  aucb  circumatancea  as  one 
hypotheais  of  the  case,  that  hypothesia  proven, 
caat  apon  the  defendant  the  harden  of  reaaon- 
ably  satisfying  the  Jury  that  the  wreck  waa 
not  dae  to  negligence  on  the  part  of  d^endant 
[Ed.  Note.— For  other  casea.  aee  CSarritra, 
Cmt^Dig.  II  1261,  1262,  1283-12M;  Dec.  Dig. 

18.  Appeai.  aud  Ebbob  ^  1078*)— WAim  or 
Eeboe.  . 

Assignments  of  error  not  inalated  on  in 
argument  will  not  be  conaidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {f  4296-4261;  Dec.  Dig.  I 
107a*] 

Appeal  from  Clrcalt  Court,  Jefferson  Coun- 
ty;  A.  O.  Lane,  Judge. 

Action  by  John  J.  Savage  against  the  Bt 
Louis  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Campbell  &  Johnson,  for  appellant.  Gas- 
ton &  Fettoa,  for  appellee^ 

SATRE,  J.  Plaintiff  sued  to  recover  dam- 
agea for  bodily  injuries  sustained  1^  blm 
while  a  passenger  in  the  wreclc  of  a  train  op- 
erated b7  tbe  defendant  As  tending  to  sup- 
port the  allegation  tliat  plaintiff  waa  Injured, 
and  as  showing  tbe  extent  and  (^racter  of 
hia  Injuries,  it  was  pnver  to  receive  evidence 
of  his  physieal  condition  within  a  reasonable 
time  prior  and  subsequent  to  the  Injury,  that 
lie  suffered  loss  of  w^gfat  that  he  suffered 
pain  at  the  time  and  down  to  the  time  of  the 
trial  such  as  he  had  not  suffered  before,  and 
insomnia,  and  had  d<me  no  work  since,  aud 
had  been  able  to  do  none,  and  to  all  these 
things  it  was  competent  for  the  plaintiff  to 
testify  as  a  witness  in  his  own  behalf,  and 
the  (pinion  of  expert  professional  witnesses 
as  to  the  cause  of  his  subsequent  condition 
might  be  received.  Alabama  O.  S.  B.  B.  Co. 
T.  HUl.  93  Ala.  514,  0  South.  722,  30  Am.  St 
Rep.  66;  South  &  N.  A.  B.  B.  Co.  v.  McLen- 
don,  63  Ala.  266.  This  disposes  of  assign* 
ments  of  error  nuuitwred  1,  2,  3,  10,  11,  12, 
13.  14.  16.  16,  17,  18,  19,  20,  21,  22,  23,  24,  26, 
2a  and  80. 

A  witness  having  been  asked  without  ob- 
jection to  state  what  caused  tbe  wreck  an- 
swered: "I  believe  fast  running  is  all  I  could 


account  for  1^  the  wredt.**  Defendant  moved 
to  e^lude  "It  was  fast  mnning  Is  aU  I  could 
account  for  It'*  on  the  ground  that  it  was  not 
responsive.  Whatever  may  have  been  the  ten- 
able obJectionB  to  the  answer  as  evidence, 
that  part  of  it  to  vhltih  tiie  objection  was 
addressed  was  not  open  to  Qie  paiticnlar  ob- 
jection assigned,  and  thwe  was  no  error  in 
overmllng  the  motion  to  exclude.  Tbe  as- 
s^Eument  of  partlcalar  objection  mm  a.  waiv- 
er of  all  others.  Jaques  v.  Horton.  76  Ala. 
238;  Floyd  v.  Stote,  82  Ala.  16.  2  South.  683. 

Two  eounto  set  out  general  charges  of  neg- 
llgmce  on  the  part  of  tbe  agents  or  aervanto 
of  the  defendant  In.  operating  the  train. 
Plaintiff  was  permitted  to  show  that  thft 
train  was  not  running  on  time— waa  bdiind. 
We  cannot  say  that  the  f&ct  that  the  train 
was  late  did  not  have  a  tendency  to  diow  that 
it  was  b^g  opmUA  at  an  unusual  and  Im- 
moderate  rate  of  i|>eed.  There  la  natural 
tendency  to  haat^  when  lat^  and.  while  it 
Is  goierally  stated  that  no  mere  rate  of  speed 
ocmstltutes  per  se  negligenoe,  this  nde  is  In 
roost  cases  formulated  for  the  punwsea  ot 
cases  in  which  pnaouB  or  animals  are  Injur- 
ed by  coming  on  the  traA.  East  T.  Y  ft  O. 
R.  R.  V.  Deaver,  79  Ala.  216w  "Ballway  com- 
panies being  engaged  in  the  business  of  con- 
v^ing  iMissengers  and  profwrty,  and  that 
business  being  r^rded  at  the  highest  im- 
portance, tbe  speed  of  trains  may  be  relat- 
ed with  that  end  in  view."  8  Elliott  on  B.  B. 
I  1204.  **There  may,  however,  be  peculiar 
circumatancea  Involved  in  the  particular  case 
which  might  Justify  the  oon<dusion  tliat  there 
was  nei^^ence  in  mnning  at  a  high  rate  of 
speed."  4  Elliott  B.B.  1 1689.  Certainly  with 
respect  to  the  safety  of  passengers  carried  up- 
on tbe  train  it  caimot  be  denied  ttiat  a  rate  of 
speed  may  be  excessive,  dangearons,  and  n^li- 
gent  But  no  parity  of  reason  mjuireB  that  de- 
fendant slionld  have  been  allowed  to  have  an- 
swers to  ita  questions  propounded  to  the  en- 
gineer in  chffrge  of  the  train  as  follows: 
"State  whether  or  not  you  had  your  train  un- 
der control  to  stop  at  the  public  crossing? 
State  whether  or  not  you  could  have  atqpped 
at  the  puUlc  crossing?  State  whether  or  not 
you  were  running  at  a  rate  of  speed  at  which 
you  could  have  stopped  your  train  at  the  pub- 
lic crossiivf*  The  witness  had  testified  that 
the  train  was  running  at  a  rate  of  about  30 
miles  an  hour.  The  conclusions  which  these 
questions  called  for  were  not  permissible 
shorthand  renderings  of  relevant  collective 
facts,  but  involved,  not  only  the  rate  of  speed 
of  the  train,  but  other  facte  and  purposes 
which  were  wholly  foreign  to  any  issue  In  the 
cose. 

On  the  cross-examination  of  Dr.  C  B.  Bibb, 
the  defendant  asked  him  whether  he  had 
ever  seen  sores  on  tbe  plaintiff,  and  again 
iirtiether  be  had  ever  seen  a  chancre  tai  any 
part  of  tBe  plaintiff's  person.  On  objection 
made,  the  court  refused  to  permit  these  qaes- 
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ttooM  unlen  they  were  to  framed  m  to  re- 
late to  a  time  somewhere  near  the  date  of 
plalntlira  Injary-  It  would  greatly  retard 
tbe  trial  of  canaea  of  the  sort  and  add  noth- 
ing to  tbelr  proper  eolation  If  partlee  were 
allowed  to  Inqnlre  Into  ereijr  aUmmt  from 
which  plalntlff  may  have  anff^red,  no  mat- 
ter how  remote.  Evidence  of  the  kind  to 
come  within  the  reqalrement  of  materiality 
most  be  so  nearly  related  to  the  point  of  time 
at  the  Injury  complained  of  as  to  afford  an 
Infenmce  of  apiwedable  weight  thi^  the  acci- 
dent did  or  did  not  effect  a  change  In  the 
pl^alcal  condition  of  the  plalntUL  These 
qnestlonB  are  urged  on  the  theory  that  a 
disease  of  the  nature  Indicated  Is  permanent 
In  Its  effects,  and  so  might  account  for  idaln- 
tlicrs  nerroua  condition  snbsequmt  to  the  ac> 
ddent.  But  we  cannot  Judicially  know,  as 
counsel  seem  to  snnMse,  this  characteristic 
the  disease  Intimated.  We  are  of  opinion 
that  the  questions  wMe  inoperly  limited  by 
the  trial  coort  So  also  In  respect  to  assign- 
ments of  error  7  and  8  which  are  based  upon 
the  conif  s  refusal  to  allow  the  defendant  to 
ask  whether  plalntlff  was  a  drinking  man, 
and  whether  he  was  not  a  hard  drinker.  At 
the  stage  of  the  trial  at  whldi  these  aues- 
tlons  were  asked  there  had  been  no  evidence 
tending  to  show  that  the  Injuries  of  which 
the  plaintiff  complained  might  have  resulted 
from  drink,  nor  are  we  able  to  determine 
from  the  record  tlie  period  of  time  to  wbUih 
tbej  relate.  ITndOT  these  circumstances,  we 
are  not.  disposed  to  put  tiie  trial  court  In 
error,  althoni^  Into  devdopments  In  the 
trial  of  the  canse  were  such  as  to  render  the 
desired  testimony  admissible  as  accounting 
for  plaintiff's  s^ptoms  at  the  time  at  his 
visit  to  this  witness,  if  ae  qneetton  was  In- 
tended to  relate  to  that  time. 

Tbe  court  committed  no  error  in  sustain- 
Ing  idalntiflTs  objection  to  defoidant's  ques- 
tion propounded  to  plalntlff  as  follows:  "Is 
it  not  a  tact  that  Dr.  Toung  told  you  that.  If 
joa  did  not  sb^  drinking.  It  might  make  yon 
insaner*  Of  course,  the  fact  that  plAintlfl 
was  drinking  or  a  drinking  man  could  not  be 
proved  Iqr  Dr.  Young's  unsworn  stetemmt; 
nor  was  it  competoit  In  the  way  of  contra- 
dlctlon.  for 'he  had  sworn  to  nothing  to  the 
cwtrary  nor  bad  he  been  luterroR^ted  in 
referoice  to  the  statement  supposed  to  have 
been  made  by  him. 

Drfendaot  objected  to  the  question  which 
Is  made  tbe  subject  ot  the  twm^-seventh 
aaslgnmait  of  error  on  the  ground  that  It 
wu  leading  and  snggestlvek  It  was  within 
the  discretion  pf  the  court  to  allow  a  leading 
question.  Blevlns  v.  Pope,  7  Ala.  871 ;  Sayre 
V.  Dnrwood,  85  Ala.  247. 

Ihere  was  testimony  that  among  the  other 
troubles  alleged  to  have  been  suffered  by 
idalntlff  subsequent  to  the  wreck  his  eyesight 
became  bad— worse  than  It  had  been  before, 
nowerer  weak  and  Incondaslve  this  evidence 


may  have  appeared  to  the  Jury*  It  was  for 
them  to  determine  ite  w^ht  In  omnectlon 
with  all  the  evidence  Charges  1»  8,  9.  and 
10,  requested  by  the  defradaut,  were  there* 
fore  properly  refused. 

The  idalntlff  having  shown  an  Injury  caus- 
ed by  the  wreck  of  defoidanf  s  train  while 
he  was  a  passeoger  thereon,  or  at  least  hav- 
ing offered  evidence  which  made  it  necessary 
to  consider  his  Injury  under  such  drcum- 
stences  as  one  hypothesis  of  the  case,  tfaut 
hypothesis  proven,  cast  upon  the  defendant 
the  burden  of  reasonably  satiating  the  Jury 
that  the  wre<^  was  not  due  to  negligence  on 
the  part  of  defendant  Ala.  G.  S.  R.  B.  Ca 
V.  Hill,  supra.  The  Jury  were  at  liberty  un- 
der the  evidence  to  refer  the  injury  to  ei- 
ther of  the  causes  stated  In  tbe  complaint, 
and  the  general  aflbmatlve  charges,  on  the 
whole  case,  and  upon  the  strata  cotmts, 
were  properly  reused. 

Other  asslgnmente  of  error  are  not  insist 
ed  upcm  in  argnmmit  In  such  way  as  to  de- 
mand consideration.  Hodge  v.  Rambow  (Ala.) 
45  South.  678.  They  have,  however,  been 
consldmed,  and  no  revwslble  error  found. 
Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
McCLELLAN,  JJ.,  concur. 


BIRMINGHAM  RT..  LIGHT  &  POWER  CO. 
V.  MOORE. 

CSupreme  Court  of  Alabama.    May  IS,  1909. 
Rehearing  Denied  June  30,  1909.) 

1.  OaSBIBBS  ({  821*)— INJDBT  TO  Pabsehosb 

— iNSTSUonowa. 

In  an  action  for  Injuries  to  an  alighting 
paaaenger  from  the  starting  of  the  car,  an  in- 
Btniction  that  plaintiff  would  be  entitled  to 
recover  U  the  car  was  negligently  started  was 
erroneous,  for  failing  to  hypothesize  that  tbe 
starting  of  the  car  was  the  proximate  canse  of 
thfi  injury. 

[EM.  Note.— For  other  cases,  see  Carrien, 
Dec  Dig.  I  321.*] 

2.  TbIAL  (8  295*)— CnABOB— COMSTBUCnOH  AS 

A  Whole. 

The  oral  charge  of  the  court  mnst  be  con- 
aidered  as  a  whole. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8S  703-717;  Dec.  Dig.  8  295.*] 

8.  OaBBIEBS  (8  32(^— INJUBT  to  PASSENOBfr- 

Questions  for  Jubt. 

If    defendant    motonnan    saw  plaintiff 

aligliting  and  started  the  car  with  a  jeA,  where- 
by she  was  injured,  the  question  whether  the 
starting  of  the  car  was  wanton  was  for  the 
Juiy. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8  1233 ;  Dec.  Dig.  8  320.*] 

4.  Tbiai.  (%  250*) — Instructions. 

In  an  action  for  injuries  to  an  alighting 
passenger  from  the  starting  of  the  car,  a  re- 
quested instruction  as  to  "iQcreaaing  the  speed*' 
of  the  car  was  pnverly  refnsed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  584-586;  Dec.  Dig.  9  250.*] 
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Appeal  from  Circuit  Gonrt.  Jefferson  Coun- 
ty; A.  O.  Lane,  Judge, 

Action  b7  Nettle  Moore  against  the  Blr- 
mingbam  Ballvay,  light  ft  Power  Con^Mnr* 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Berersed  and  remanded. 

The  complaint  consisted  of  three  counts — 
the  flrst,  in  simple  negligence  of  the  defend- 
ant's servants  or  agents  in  control  of  the 
car  In  the  negligent  manner  in  which  they 
ran  or  operated  the  same;  the  second.  In 
wanton  or  willful  injnrles  for  starting  the 
^  car  while  plaintiff  was  In  the  act  of  alighting, 
knowing  that  the  plaintiff  was  in  the  act  of 
alighting  and  liable  to  be  injured;  the  third, 
in  wanton  or  willful  Injury,  generally  stated. 
The  charges  are  sufficiently  stated  In  the  opin- 
ion of  the  court,  with  exception  of  charge  S. 
which  is  as  follows:  "TTnless  you  are  rea- 
sonably satisfied  from  the  evidence  that  the 
speed  of  the  car  was  suddenly  Increased  as 
plaintiff  attempted  to  alight,  and  that  this 
was  n^llgently  Increased,  then  you  cannot 
0nd  for  the  plaintiff  under  the  llrat  count 
of  the  complaint  as  amended." 

Tillman,  Grubb,  Bradley  &  Morrow  and 
h.  C.  Leadbeater,  for  appellant  Frank  8. 
Wblte  ft  Sons,  for  appellee. 

SIMPSON,  J.  This  action  was  brought 
by  tbe  appellee  against  tbe  appellant  for 
damages  resulting  from  an  Injury  claimed  to 
have  been  received  the  plaintiff,  who  was 
a  passenger  on  defendant's  railway,  la  the 
city  of  Birmingham. 

The  first  assignment  of  error  Insisted  on 
Is  to  that  part  of  tbe  oral  chai^  of  the 
court  as  follows,  to  wit:  "I  charge  you,  fut^ 
ther,  If  you  believe,  from  tbe  evidence,  that 
tbe  car  had  been  stopped,  and  that  the  plain- 
tiff was  In  tiie  act  of  allgbting,  and  the  mo- 
torman  knew,  or  by  tbe  exercise  of  reasonable 
care  would  liave  known,  that  she  was  In  the 
act  of  alighting,  and  that  be  negligently 
started  tbe  car  witb  a  sudden  jerk  or  start, 
tben  she  would  t>e  entitled  to  recover."  This 
part  of  the  oral  charge  was  erroneous.  In 
falling  to  hypothesize  that  tbe  starting  of 
tbe  car  tQT  the  motorman  was  the  proximate 
cause  of  tbe  injury  received  by  the  plaintiff. 
Birmingham  Railway,  Light  ft  Power  Co.  v. 
Jones,  146  Ala.  277.  284,  41  South.  140 ;  Bug- 
gins  T.  Southern  Railway  Co.,  148  Ala.  134, 
166.  41  South.  856.  While  It  l8  true  that 
tbe  oral  charge  of  the  court  must  be  consld* 
ered  as  a  whole,  yet  tbe  oral  charge  was  in 
the  shape  of  separate  distinct  1^1  proposi- 
tions, laid  down  for  tbe  guidance  of  tbe  Jury, 
and  this  part  of  the  charge  purported  to 
state  a  distinct  legal  proposition  In  Itself; 
and  we  cannot  see  tiiat  tbe  other  parts  of  the 
charge  were  so  connected  with  or  referable  to 
It  as  to  relieve  It  from  this  error. 

The  second  assignment  of  error  Insisted  on 
is  tbe  refusal  of  the  court  to  give  the 


diarge  requested  by  tbe  defendant,  as  fol- 
lows, to  wit:  **!  diarge  you  that  yon  cannot 
award  tbe  idalntiff  any  damages  for  the 
purpose  of  punishing  tbe  dctfendant"  There 
was  no  error  in  refnstng  this  charge.  The 
I^alntlff  teetlfted  that.  Just  as  she  was  placing 
her  foot  on  the  step  to  all^t,  the  motorman 
looked  OTW  his  shoulder  at  bet,  and  tbe  cou- 
ductOT  rang  the  beU,  and  the  motorman  start- 
ed the  car  with  a  Jerk.  If  the  motorman 
did  see  her  in  tbe  act  of  alighting,  and  start- 
ed  tbe  car  witb  a  Jerk,  and  she  was  thereby 
Injured.  It  was  a  qnestltnr  for  tbe  Jury  to  de- 
termine whether  the  starting  of  the  car  was 
wantcm. 

The  third  assignment  of  error  Is  to  the  re- 
fusal to  give  tbe  charge:  **If  you  believe  tbe 
evidence,  you  cannot  find  for  the  plaintiff  un- 
der Oie  second  count  of  the  complaint  as 
amended."  The  bill  of  exceptions  does  not 
show  that  any  such  charge  was  requested. 

The  court  prq;>erly  refused  charge  5,  re- 
quested by  the  defendant  There  was  noth- 
ing in  either  tbe  pleading  or  eridenoe  basing 
any  claim  oir  ^increasing  the  speed"  of  the 
car  (which  Implies  tbat  it  was  already  In 
motion),  but  the  claim  was  that  the  car 
**started"  with  a  Jerk. 

Tbe  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  DENSON  and  MAY- 
FIELD,  JJ.,  concur. 


PAGE  V.  WHATLEY. 
(Supreme  Court  of  Alabama.   JuAe  10,  1009.) 

1.  RXFOBHATION    OF   IlfSTKUlRnTS    (f  45*)— 

Deeds— Mistake— Deobeb  of  Pboof. 

E^Quity  grants  reformation  of  deeds  only 
when  error  certainly  appears,  and  never  on  a 
mere  probability  or  a  mere  preponderance  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  I>tg.  ||  157,  ItKI-ltM; 
Dec  Dig.  i  45.*] 

2.  Refobuation  OF  iNsnumraB  (H  86.  45*) 
—Deeds— Mistake. 

A  complaint  to  reform  a  deed  because  of 
mistake  must  allege  the  mistake,  which  must 
be  proved  by  clear,  exact,  and  satiatactoty  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Beformatinn 
of  Instruments,  Cent.  Dig.  R  1^  157.  160- 
164  ;  Dec.  Dig.  H  36,  45.*T 

S.  Deeds  (|  60*)— Mistake. 

In  a  Buit  to  reform  the  descriptiims  in  a 
deed  for  mistake,  it  was  shown  that  the  de- 
scriptions did  not  Include  the  lands  Intended  to 
be  described  nor  those  actually  sold,  and  that 
the  lauds  measured  by  complainant  and  witness- 
es who  assisted  him,  and  described  In  their  eri- 
dence,  was  the  land  contracted  to  t>e  sold,  which 
plaintiff  took  possession  of  and  inclosed  and 
continued  to  possess  until  the  trial.  Part  of 
the  lands  described  In  the  deed  in  excess  of 
that  described  in  the  bill  was  never  Intended 
to  be  sold,  and  plaintiff  took  possession  of  tbe 


•kor  other  euss  sea  suns  topic  sad  iscUoa  NUMBER  in  Deo.  ft  Am.  Digs,  1M7  to  date,  a  Reporter  Indexes 


Digitized  by 


Google 


STATK  LAND  CO.  t.  MITCHELL. 


117 


land  Thich  both  he  and  defendant  intended 
should  be  »<A6:  the  only  miatake  being  in  the 
meaniTemeDt  of  the  distance.  Held,  that  a  ref- 
ornmtion  at  the  deed  was  properly  decreed. 

[Ed.  Note^For  other  ease^  see  Deeds,  Cent 
Dig.  H  lSe-164;  Dec.  Dig.  |  69.*] 

4.  BOUNDABIES  (I  3*)— DE80BIPTI0N— DlBTAH- 

C£8— Fixed  Bouhdabies. 

Distances  in  a  description  of  land  will  al- 
vaya  yield  to  fixed  boundaries  cleariy  and  cer- 
tainly established. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  8^;  Dec.  Dig.  |  8.*] 

Appeal  from  Chancery  Court,  Houston 
County ;  W.  L.  Parks,  Chancellor. 

Salt  by  T.  J.  Whatley  against  Umroe 
Page.  Decree  for  complainant,  and  defend- 
ant appeals.  Affirmed. 

A.  E.  Pace  and  R.  D.  Crawford,  for  appel- 
lant  Espy  ft  Farmer,  for  appellee. 

MATFIELD,  J.  This  Is  an  appeal  from 
a  decree  In  the  chancery  court  of  Houston 
county,  reforming  a  deed  made  by  appellee 
to  appellant,  on  the  ground  of  mistake. 

Iikiuity  grants  reformation  of  deeds  only 
when  error  certainly  appears,  and  never  up- 
on a  mere  probability  or  a  mere  preponder- 
ance of  evidence.  Hough  v.  Smith,  132  Ala. 
204.  81  South.  600;  Kllgore  t.  Redmlli,  121 
AJa.  485,  25  South.  766;  Dexter  r.  Qhlander, 
95  Ala.  467,  10  South.  627.  A  complaint  to 
reform  a  deed  because  of  mistake  must  al- 
lege a  mistake  and  prove  it  by  clear,  exact, 
and  satisfactory  eTldence.  We  have  care- 
fully examined  the  evidence  shown  by  the 
record,  and  we  concur  in  the  finding  and  de- 
cree of  the  chancellor  that  the  plaintiff  was 
entitled  to  the  relief  under  the  pleadings  and 
proof,  and  that  there  was  no  error  In  the 
finding  of  the  chancellor,  in  the  rendition  of 
the  decree,  or  In  any  other  assignment  of 
error,  available  as  a  reversal  in  this  case. 

We  hold  that  It  Is  shown  beyond  dispute 
by  the  evidence  in  this  record  that  the  de- 
scription in  the  deed  does  not  describe  the 
lands  Intended  by  the  parties  to  be  described, 
Qor  the  lands  that  were  actually  sold  by  ap- 
pellee to  appelant.  While  It  Is  uncertain 
whether  the  error  was  the  fault  of  the  ap- 
pellant or  of  the  appellee,  It  is  certain  that 
the  description  Is  erroneous,  and  that  It 
was  the  fault  of  one  or  both.  While  the 
proof  does  not  show,  beyond  a  reasonable 
doubt,  that  the  lands  described  In  the  amend- 
ed bill,  and  surveyed  and  measured,  and 
testUed  to,  by  the  appellee  and  the  witness 
«1io  assisted  in  the  measuring  of  the  dis- 
tances, were  the  lands  actually  intended  to 
b«  conveyed  and  contracted  to  be  sold  by  the 
parties,  yet  it  does.  In  connection  with  all 
the  other  evidence,  conclusively  show,  and 
furnish  sufficiently  dear  and  satisfactory 
evidence,  that  the  lands  they  measured,  and 
described  in  tbelr  evidence,  were  the  lands 
contracted  to  be  sold,  which  were  taken  pos- 
session of  by  the  grantee  and  inclosed  by 


him,  soon  after  the  contract  of  sale,  and  con- 
tinued to  be  possessed  and  Inclosed  by  blm 
up  to  the  time  of  the  trial. 

It  also  conclusively  appears  that  that  part 
of  the  lands  described  In  the  deed  In  excess 
of  that  described  In  the  amended  bill  was 
never  by  the  parties  Intended  to  be  sold  or 
conveyed.  It,  moreover,  so  appears  that  the 
grantee  took  possession  of  that  land  which 
both  be  and  appellee  thought  to  be  the  land 
conveyed.  There  seems  to  have  been  no  mis- 
take between  the  parties  either  as  to  the  par- 
ticular land  sold  or  as  to  Its  extent  or  the 
boundaries.  The  only  mistake  seems  to  bare 
been  in  the  measarement  of  the  distance. 
Whether  this  measurement,  with  the  compn- 
tation  thereof  in  feet,  was  the  mutual  mis- 
take of  both,  or  of  one  or  the  other,  is  im- 
material, as  it  appears  beyond  question  that 
there  was  a  mistake  in  this  particular.  It 
certainly  appears  from  the  evidence  that  the 
grantor  understood  that  be  sold  to  tbe  gran- 
tee the  lands  which  the  latter  took  posses- 
sion of  and  Inclosed.  It  also,  to  us,  concla- 
sively  appears  that  ttxe  grantee  understood 
that  the  land  sold  was  the  land  which  he 
took  possession  of  and  Inclmed,  and  it  also 
conclusively  appears  from  the  evidence  that 
these  are  tbe  same  lands  decreed  to  be  sold, 
and  as  to  which  It  Is  ordered  and  decreed 
that  the  deed  be  reformed  In  description  so 
as  to  correctly  describe  the  lands  sold. 

While  there  Is  a  conflict  in  the  evidence. 
It  is  only  as  to  tbe  measnrements  of  the 
boundaries,  and  not  as  to  the  boundaries 
themselves.  Of  course,  distances  in  descrip- 
tion must  always  yield  to  fixed  boundaries 
which  are  clearly  and  certainly  established. 

We  find  no  reversible  error  In  the  record, 
the  decree  of  the  chancellor  is  affirmed. 

Afilrmed. 

DOWDEIA  C  J.,  and  ANDERSON  and 
McCLElJ«&N,  JJ.,  concur. 


STATE  LAND  CO.  v.  MITCHELL. 

(Sapreme  Court  of  Alabama.    Jnne  17,  1909.) 

1.  Quieting  Title  (|  42*)  —  Bill  —  Akend- 

UEHT. 

A  bill  which,  as  originally  filed,  was  strict- 
ly within  Code  1007.  |  5443  et  seq.,  to  quiet 
title,  was  properly  allowed  to  be  amended  by 
adding  averments  leading  to  relief  from  an 
allied  void  mortgage,  which  constituted  de- 
fendant's claim  to  the  property. 

[Ed.  Note.--For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  I  83;  Dec.  Dig.  {  &*] 

2.  Taxation  (fi  415*)— Assebsmbnt^Name  of 

OWNEB. 

Ad  assessment  of  land  owned  by  and  in 
possession  of  "Jack  Mitchell"  to  "Jacob  Mit.ch- 
ell"  is  void,  and  fatal  to  a  tax  title  founded 
thereon. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  1  701;   Dec.  Dig.  S  415.*] 
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S.  UfticaAGu  (i  VaIiIDITzMSonbxdiu- 

The  assertiOD  of  a  tax  title  baaed  on  an 
wwSBMnent  Toid  becauae  not  made  against  the 
tnte  owner  in  iWBSession,  and  the  expression  of 
the  parjHiBe  to  enforce  ft,  afforded  no  considera- 
tion for  a  mortgage  by  the  owner  to  the  tax 
title  holder. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  S  25.*] 

i.  Taxation  (S  G23*')— Tax  SALE—FAncEitT 
OF  Taxbs. 

A  sale  for  taxes  which  have  been  paid  is 

void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
•Ceot.  Dig.  i  1267;  Dec  Dig.  i  e23.*] 

Appeal  from  Chancery  Court,  Mobile  Comi- 
ty; Thomas  H.  Smith,  Chancellor. 

Blil  by  JaclE  MltcheU  against  the  State 
Land  Company.  Decree  for  complainant, 
and  defendant  appeals.  Affirmed. 

Gunter  &  Gonter,  for  appellant  Roadi  ft 
Chamberlain,  for  appellee. 

McCLELLAN,  J.  The  bill  as  originally  fil- 
ed by  the  appellee  against  appellant  was 
strlctiy  within  the  statutes  to  quiet  title. 
Code  1007, 1  5443  et  seq.  Latterly  an  amend- 
ment was  properly  allowed  (Interstate  Ass'n 
T.  -Stocks,  124  Ala.  110,  27  South.  50G)  add- 
ing averments  leading  to  relief  from  an  al- 
leged void  mortgage,  which  constituted  re- 
spondent's claim  to  the  property.  The  re- 
spondent's claim  to  an  Incumbrance  on  the 
land  is  based  on  an  alleged  tax  title  thereta 
The  assertion  of  this  tax  title  to  the  com- 
plainant and  the  expression  of  the  purpose 
to  enforce  it  afforded  the  consideration  for 
his  execution  of  the  mortgage.  In  Crawford 
V.  Engram,  47. South.  712,  this  court  recently 
held,  following  previous  adjudications,  that 
unless  the  claim  asserted,  and  inducing  the 
agreement  or  action  of  the  adverse  (to  the 
claimant)  party,  possessed  some  reasonable 
ground  for  existence,  a  promise  so  induced 
was  void.  This  doctrine  was  invoked  by 
complainant;  and  the  chancellor,  applying  It 
to  the  respondent's  asserted  tax  title,  ruled 
that  the  claim  was  without  the  pale  of  the 
definltlou  stated,  and  was  valueless  to  ms- 
talD,  as  a  consideration,  the  mortgage  ex- 
ecuted by  C(Hnplalnant. 

The  assessment  of  the  property  to  which 
respondent's  title  must  be  traced  was  of  the 
property  here  Involved,  and  was  against  "Ja- 
cob Mitchell."  At  the  time  this  assessment 
was  made,  in  18S5,  complainant,  the  undis- 
puted evidence  shows,  was  In  possession  and 
living  upon  the  land.  This  alone  made  the 
assessment  void.  In  Crook  v.  Anniston  Land 
Co.,  93  Ala.  6,  8  South.  42S,  It  was  said: 
"Where  the  owner  is  known,  or  by  proper 
inquiry  or  search  can  be  ascertained,  the 
revenue  laws  require  the  property  to  be  as- 
sessed to  htm."  After  adverting  to  previous- 
ly existing  and  more  lax  statutory  require- 
ments In  that  r^ard,  and  declaring  that  even 


(Ala. 

under  that  Systran  an  aawsment  to  un- 
known owner,  or  to  a  stranger,  when  the 
true  owner  was  In  possession,  was  fatal  to 
a  sale  oonBequent  upon  such  an  aneaament. 
the  court  held  that  under  later  statutes  the 
assessment  to  the '  owner  was -more  impera- 
tive than  formerly.  *  It  doss  not  appear  that 
any  such  person  as  "Jacob  Mitcbell**  ever 
had  or  asserted  any  riglit,  title,  or  claim  to 
this  property,  or  had  ever  been  In  possession 
thereof.  It  Is  hardly  necessary  to  add  that 
a  claim  based  tm  an  assessment  so  patently 
invalid  Goald  not  afford  a  reasonable  ground 
for  controversy.  Besides,  It  was  shown  with 
reasonable  certainty  that  complainant  paid 
'the  taxes  on  the  property  for  the  year  In 
question,  thereby  extinguishing  any  demand 
therefor  by  the  state,  and  henoe  rendering 
the  tax  sale  on  which  respondent  relies  ut- 
terly vol^  Plckler  v.  State,  149  Ala.  669,  42 
Booth,  loia 

The  decree  below  Is  affirmed. 

Affirmed. 

DOWDGLLk  G.  J.,  and  ANDERSON  and 
SAYRE,  JJ.,  concur. 


UNITED  STATES   CAST  IRON  PIPE  & 

FOUNDRY  CO.  v.  DRIVER. 
(Supreme  Court  of  Alabama.    Jane  10,  1909.) 

1.  Master  aitd  Sebvawt  (t  259*)— Injuries 

TO  SeBVANT— PLEAniNO— StTFnCIBNCT. 

In  an  action  for  Injnries  to  a  servant,  a 
count  in  a  complaint  alleging  that  plaintiff  was 
injured  as  a  proximate  consequeoce  of  the  neg- 
ligence of  defendant's  master  mechanic,  in  ttiat 
he  knew  that  platntKT  was  a  l>oy  and  without 
experience,  and  that  the  place  where  he  was 
put  to  work  was  dangerons  for  one  of  his  age 
and  experience,  but  negligently  failed  to  ib- 
struct  plaintiff  as  to  the  danger,  was  Insuffi- 
cient, since,  if  baaed  on  Code  1^,  i  1749,  snbd. 

2,  giving  a  cause  of  action  for  an  injury  to  a 
servant  received  in  the  service  of  the  master, 
the  same  as  if  the  servant  were  a  ntraoger. 
where  the  Injury  la  caused  by  the  negligence  of 
one  in  the  master's  employ  who  has  any  supei^ 
intendence  intrusted  to  him,  whilst  in  the  exer- 
cise of  such  superintendence,  it  fails  to  al- 
lege that  the  master  mechanic  had  "any  su- 
perintendence intmsted  to  him,  whilst  in  the 
exercise  of  such  superintendence."  and.  If  It 
was  under  the  common  law.  it  foils  to  allege 
that  the  master  mechanic  was  charged  with  the 
duty  of  instructing  plaintiff  as  to  the  danger 
incident  to  the  work. 

fEd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  837-843;  Dec  Dig.  I 
259.»] 

2.  MASTEB  AMD  Sbbvart  (|  ^*)— Injubiis 
TO  SeBVANT  —  PLBADIKG  —  SUKTICIEIICT  OF 

Plea. 

In  an  action  by  a  servant  for  injuries  re- 
ceived from  the  slipping  of  a  casting  while 
standing  upon  a  pipe  to  work  on  the  castlna. 
a  plea  that  plaintiff  was  negligent,  proximately 
contributing  to  his  alleged  injuries,  in  that  he 
negligpntly  stood  upon  the  pipe,  when  he  knew 
that  the  casting  was  liable  to  slip  and  injure 
him,  was  defective  in  not  stating  ttiat  there 
was  a  safe  way  of  doing  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  859;   Dec  Dig.  |  262.*] 
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3.  Masxkb  aud  Sbstaiit  d  262*)— liinmus 

TO  SbBVAKT  — PUUDIHQ  — SnmcrENCT  OF 

Plea. 

A  plea  that  plaiatiS  was  eullty  of  negli- 
cence  proximately  contributing  to  his  alleged 
uijariea,  tn  that  pe  and  another  employ^  were 
cnFaeed  tn  chiseling  an  end  off  of  a  nask  which 
was  Tying  on  two  pipes,  and  plaintiff  negligently 
remained  standing  on  the  pipes  and  jarred  the 
flask,  until  it  slipped  or  fell  on  the  pipes  and 
caught  his  foot,  was  insuflScIent,  because  noj 
alleging  that  there  was  a  safer  way  of  doing 
the  work  than  by  standing  on  the  pipes,  noi 
that  the  danger  was  obTlooa,  nor  that  plaintUT 
knew  of  it. 

[Ed.  Note^FoT  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  1  850;  Dec.  Dig.  i  282.*] 

4.  Etidenci  (f  471*)— OpiNions  ob  Facts. 

In  an  action  for  injaries  to  a  servant 
while  standing  on  a  pipe  working  on  a  casting 
placed  thereon,  by  reason  of  the  casting  slip- 
ping and  injuring  his  foot,  a  question  to  plain- 
tilE  whether  he  could  have  stood  on  the  ground 
and  done  the  work  waa  proper  as  calling  for  a 
statement  (tf  fact. 

[Ed.  Note.— For  otlier  cases,  see  Evidence, 
Dec.  Dig.  f  471.*] 

5.  Trial  (|  2S6*)— NKEBarrr  won  Ihstbuo- 

TIOHS. 

Where  gaestiona  asked  witnesses  did  not 
necessarily  seek  proof  as  to  permanent  injuries 
of  plaintiff,  bnt  for  matters  tending  to  show 
the  extent  of  the  Injury  zeceired,  if  defendant 
wished  to  limit  the  scope  of  the  testimoDj,  so 
aa  not  to  extend  to  proof  of  permanent  inju- 
ries, charges  to  that  effect  should  have  been 
asked. 

iEd.  Note.— For  other  cases,  see  Trial,  Cent. 
E.  I  632;  Dec.  Dig.  |  255.*] 

6.  WlTNESSBS  ({  268*)— CrOSS-ExAUIITATION. 

In  an  Injury  acti<»i  by  a  servant,  where 
the  n^ligence  relied  on  in  one  count  of  the 
complaint  was  that  defendant's  master  me- 
chanic, to  whose  orders  plaintiff  was  bound  to 
coofona,  ordered  him  to  the  place  where  be  was 
injured.  It  was  competent  for  defendant  to  aak 
plaintilf  on  cross-examination,  who  told  him 
to  go  to  that  place. 

[Ed.  Note.— For  other  cases,  see  Witneases, 
Dee.  Dtg.  I  268w*l 

7.  Master  and  Servaivt  (J  203*)— iNjtiBtES 
TO  Servant— IwsTBncnoira. 

In  an  injury  action  by  a  servant,  where 
the  negligence  complained  of  was  not  that  de- 
fendant ordered  plaintiff  to  the  place  where  he 
waa  Injured,  bnt  that  another  of  defendant's 
employ^  to  whose  order  plaintiff  was  bound 
to  conform,  ordered  him  to  go  there,  a  chat^e 
that,  if  defendant  ordered  plaintiff  to  go  and 
work  there,  plaintiff  should  recover,  was  er- 
roneooa. 

[Ed.  Notew— For  other  eases,  see  Ifaiter  and 
Servant,  Dae.  Dig.  |  208.*] 

&  Trxai.  (I  21%*)— InmmmoHS— lanoBiNo 
Detenss. 

The  charae  was  also  erroneous  aa  ignoring 
the  defense  of  contributory  negligence. 

[Ed.  Note.— For  other  eases,  see  Trial,  Dec. 
Dig.  S  258.*] 

Appeal  from  Cil7  Court  of  Bessemer;  Wm. 
Jadcson,  Judge. 

Action  by  Ernest  Driver,  by  his  next 
friend,  against  the  United  States  Cast  Iron 
Pipe  &  Foimdry  Company.  From  a  Jadg- 
moit  for  plaintiff,  defendant  appeals.  Re- 
Tersed  and  remanded. 


The  third  count  of  the  complaint  Is  as  fol- 
lows: "The  plaintiff,  who  is  under  the  age 
of  21  years,  suing  by  his  next  friend,  Mrs. 
L.  D.  Driver,  who  Is  over  the  age  of  21 
years,  claims  of  the  defendant  the  sum  of 
$1,900  damages.  Plaintiff  avers  that  on,  to 
wit,  January  23,  1008,  defendant  was  engag- 
ed. In  the  business  of  making  large  cast  Iron 
pipe  and  otber  castings  of  great  weight,  or 
flasks  of  great  weight,  and  operated  its  plant 
near  Bessemer,  In  Jefferson  couuty,  Ala.; 
that  on  said  date,  to  wit,  January  23,  1908, 
plaintiff,  who  was  a  boy  of  young  and  ten- 
der years,  and  without  experience  In  and 
about  the  business  of  defendant  at  its  plant, 
was  in  the  employment  of  the  defendant  at 
said  plant;  that  employes  of  defendant  in 
said  plant  had  placed  three  or  more  large 
pipe  along  side  by  aide  In  said  plant,  and 
placed  upon  said  pipe  a  large  and  heavy  cast- 
ing or  flask,  and  plaintiff  and  one  of  defend- 
ant's employes  were  put  to  work  on  said 
large  flask  or  casting,  drilling  or  chiseling 
on  the  same,  and  plaintiff  was  Instructed  to 
stand  upon  said  casting  or  pipe  and  do  the 
sledging.  And  plaintiff  avers  said  casting  or 
flask  had  not  been  safely  placed  upon  said 
pipe,  to  prevent  or  keep  the  same  from  roll- 
ing off,  or  moving  off  or  about  on  said  pip- 
ing, and  while  be  was  standing  on  said  cast- 
ing and  pipe,  sledging  the  drill  or  chisel,  said 
casting  or  flask  moved  or  dropped  down  and 
caught  plaintiff's  ankle  and  foot,  and  as  a 
proximate  consequence  thereof  his  ankle  and 
foot  were  mashed  and  bruised,  from  which 
he  suffered  great  mental  and  physical  pain, 
was  kept  from  earning  money,  had  to  pay 
doctor's  bills,  was  unable  to  walk  on  same 
and  do  labor  or  work,  his  foot  and  ankle 
were  disfigured,  and  he  waa  made  to  go 
lame,  all  to  his  damage  aforesaid.  Hence 
this  suit  And  the  plaintiff  avers  that  be 
was  hurt  and  damaged  as  aforesaid  by  rea- 
son of,  and  aa  a  proximate  consequence  of, 
the  negligence  of  defendant's  master  mechan- 
ic or  foreman,  Ed  Niece  (or  Neace),  whose 
name  Is  otherwise  imknown  to  the  plaintiff, 
in  tbls:  Said  Niece  (or  Neace)  knew  that 
plaintiff  was  a  boy  without  experience,  and 
that  said  place  was  dangerous  and  hazard- 
ous for  one  of  the  plalntlfrs  age  and  ex- 
perience; but,  notwithstanding  said  knowl- 
edge on  the  part  of  said  Niece  (or  Neace),  be 
negligently  failed  to  notify  or  Instruct  plain- 
tiff of  the  danger  incident  ttiereto." 

Dnnurrers  were  interposed  thereto  as  fol- 
lows: "Said  count  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against 
tbls  defendant  It  does  not  appear  there- 
from with  suflident  certainty  what,  if  any, 
duty  defendant  owed  to  the  plaintiff.  It 
shows  that  plaintiff's  injuries  were  caused 
by  a  fellow  ser^'ant  of  the  plaintiff,  for 
whose  negligence  the  defendant  Is  not  liable 
to  the  plaintiff  in  this  action.   It  does  not 
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appear  from  said  count  that  N'eace  was  un- 
der aay  duty  to  uotify  or  Instruct  plaintiff  of 
the  danger." 

The  following,  among  other,  pleas  "were 
filed:  (3)  "Plaintiff  was  guilty  of  negUgeuce 
which  proximately  contributed  to  his  alleged 
Injuries,  In  that  he  negligently  stood  upon 
said  pipe  while  helping  to  chisel  on  said 
flask,  when  he  knew  that  said  flask  was 
likely  to  slip  and  fall  and  injure  blm."  (5) 
"Plaintiff  himself  was  guilty  of  contributo- 
ry negligence,  which  proximately  contribut- 
ed to  his  alleged  injuries,  In  that,  while  he 
and  ttnother  employ^  of  the  defendant  were 
engaged  in  chiseling  an  end  or  knot  off  the 
end  of  a  flask  by  means  of  a  chisel  and 
sledge,  which  flask  was  lying  on  two  pipes, 
the  plaintiff  stood  upon  said  pipes  sledging 
said  chisel,  and  negligently  remained  there, 
and  negligently  Jarred  said  flask  until  It 
slipped  or  fell  on  said  pipe  and  caught  his 
foot." 

Demurrers  to  third  plea:  'Too  rague,  In- 
deflnite,  and  uncertain.  Facts  are  not  sufl3- 
cient  to  show  what  same  consists  of,  hut  are 
alleged  as  the  mere  conclusions  of  the  plead- 
er. There  is  nothing  allied  which  shows 
what  the  negligence  of  the  plalntifT  consisted 
of,  or  that  he  was  doing  or  performing  a 
dangerous  work,  or  performing  said  danger- 
ous work  In  a  negligent  manner." 

Weatberly  &  Stokely,  for  appellant  Plnk- 
uey  Scott,  for  appellee. 

SIMPSON,  J.  This  Is  an  action  by  the 
appellee  to  recover  damages  on  account  of 
personal  Injury  received  by  the  plaintiff 
while  engaged  In  his  dutiea  as  an  employ^ 
of  the  defaidant.  The  fbrst  assignment  of 
error  Insisted  on  (being  the  tbii-d  in  num- 
ber) Is  to  the  action  of  the  court  In  orerrul- 
Ing  defendant's  demurrer  to  the  third  count 
of  the  complaint.  If  said  count  Is  based  on 
snbdlTlslon  2  of  section  1749  of  the  Oode  of 
18D6,  it  falls  to  allege  that  the  master  me- 
chanic bad  "any  superintendence  Intrusted 
to  blm,  whilst  In  the  exercise  of  such  supers 
intendence."  Ccmsequently  the  demurrer  to 
said  count  should  have  been  sustained.  If  it 
is  under  the  common  law,  the  damages  are 
claimed  because  of  the  failure  of  the  master 
mechanic  to  Instruct  the  plaintiff  as  to  the 
danger  Incident  to  the  work,  and  it  Is  not 
alleged  that  said  mastv  mecbanlc  was 
charged  with  that  duty. 

The  third  plea  is  defectlTe.  In  not  stating 
that  there  was  a  safe  way  of  doing  the 
work;  but  It  Is  not  necessary  to  decide 
whether  It  is  subject  to  the  causes  of  de- 
murrer asB^ned,  as  the  case  must  be  revers- 
ed on  other  causes. 

The  demurrer  to  the  fifth  plea  was  prop- 
erly sustained,  on  the  ground  that  It  does 
not  allege  or  show  that  there  was  a  safer 
way  of  doing  the  work  than  by  standing  on 


ttae  pipes,  nor  Is  It  alleged  that  tiie  danger 
was  obWons,  or  that  idalntlff  knew  of  It 

There  was  no  error  in  overruling  the  ob- 
jection to  the  question  to  the  plaintiff,  wheo 
on  the  stand  as  a  witness:  *X^uid  yoa 
stand  on  the  ground  here,  on  either  Bide, 
and  hit  the  dilsel?"  Hits  called  for  a  state- 
ment of  a  fact,  and  the  answer  of  the  wit- 
ness not  only  stated  the  fact,  but  went  on  ta 
explain  the  position,  which  showed  that  he 
could  not  stand  on  the  ground  and  do  tbe 
work. 

The  objections  to  questions  on  tbe  ground 
that  they  sought  proof  as  to  permanent  in- 
juries were  properly  overruled,  as  they  did 
not  necessarily  call  for  such  proof,  but  for 
matters  tending  to  show  tbe  extent  of  the- 
injury  received.  Charges  could  have  been 
requested  limiting  the  extent  of  the  testi- 
mony. 

The  court  erred  in  sustaining  the  objection 
by  plaintiff  to  the  question  to  tbe  witness 
(the  defendant):  "Who  told  you  to  get  u[>- 
there?'  The  negligence  relied  on  In  the  sec- 
ond count  of  the  complaint  is  that  N'lece 
(or  Xeace),  to  whose  orders  plaintiff  was 
bound  to  conform,  ordered  blm  to  go  upon 
said  flask  or  casting,  etc.  It  was  certainly 
competent  for  the  defendant  to  ask  the  wit- 
ness, on  cross-examination,  who  It  was  that 
gave  the  order  to  him. 

The  court  erred  in  instructing  the  Jury  Id 
his  oral  charge:  "If,  after  considering  all 
the  evidence,  you  find  this  defendant  order- 
ed the  plaintiff  to  go  and  work  around 
there,  •  •  •  plaintiff  would  be  entitled 
to  recover."  The  negligence  complained  of 
was,  not  that  the  defendant  "ordered  tbe 
plaintiff  to  go  and  work  around  there,"  but 
that  one  Niece  (or  Neace),  to  whose  order 
plaintiff  was  bound  to  conform,  etc.,  order- 
ed him  to  go  upon  said  flask,  etc.  Said 
charge  also  Ignored  the  defense  of  contribu- 
tory negligence. 

The  Judgment  of  the  court  la  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

ANDERSON,  DBNSON,  and  MATFIELD,. 
JJ.,  concur. 


STATE  ex  rel.  NASH  v.  8EMMES,  Judge. 
(Supreme  Coart  of  Alabama.    June  10,  1009.) 

1.  INDIOTMENT    AND    InFORHATZOII    ({  2*)— 
MiSDEHEANOBS— InDICTHEITT  OB  AnTDAVIT 

— OoNSTrruTioNAL  PeovisioHS. 

Sp.  Acts  1907,  p.  189,  providin^f  that  prose- 
cutions for  violations  of  the  prohibition  law  mny 
be  affidavit  or  indictment,  etc.,  is  a  valid 
exercise  of  the  power  conferred  on  the  Legisla- 
ture by  Const  1901,  f  8,  authorising  the  Legis- 
lature to  dispense  with  indictments  In  misde- 
meanor cases,  and  to  provide  for  prosecutiona 
before  inferior  courts. 

[Ed.  Note.~For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  |  2.*] 
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2.  Statutks  (I  US*)— Title— Sotficiewct, 

The  tiUe  of  Sp.  Acta  1007.  p.  188,  entitled 
"an  act  to  tnulate  proMcntiou  for  Tiolations" 
of  the  prohioltion  uv,  and  the  bodr  of  the 
act,  piOTiding  that  prosecations  may  oe  begnn 
by  amdavlt  or  indictment,  and  vhen  benin  by 
dndavit  the  prosecution  may  continue  tnereon, 
etc.,  eontfin  bnt  one  aubiect,  which  is  expresa- 
cd  in  the  title,  as  reqnired  by  Conat  I  43. 

[Ed.  Note.— For  other  cssea,  see  Statntea,  Dec. 
Dig.  i  118.*] 

3.  Statutes  ({  23*)  —  Eitactment  —  Rbqdi- 

BITEB. 

Sp.  Acts  1907.  p.  189,  aa  passed  b;  both 
branches  of  the  Legislature  and  signed  by  the 
Governor,  providea  for  a  jury  trial  in  proseca- 
tions tor  Tfolations  of  the  prohibition  law  when 
"defendant  filed  in  the  caaae  a  demand  for  a 
Jury,  •  •  •  or  where  the  case  Is  set  for  trial 
*  *  *  such  written  demand  may  be  made,'' 
etc  me  bili  while  considered  by  the  House 
was  amended  by  strilcing  oat  the  word  "writ- 
ten"  wherever  it  occarred.  The  word  "written" 
was  in  the  bill  when  enrolled  and  passed  by  the 
Senate  and  when  signed  by  the  Governor.  Held 
that,  as  with  the  word  "written"  stricken  out, 
the  law  requires  accused  to  file  his  demand  for 
a  jnry,  the  amendment  adopted  by  the  House 
does  not  change  the  law,  and  it  is  not  void. 

[Ed.  Note.— For  other  caaea,  see  Statutes, 
Dec  Die  I  23.*] 

Petition  for  prohibition  or  other  remedial 
writ  by  the  Stale,  on  the  relation  of  Reu- 
ben Naah,  Jr.,  against  O.  J.  Semmes,  Judge 
of  the  City  Court  of  Mobile,  to  require  the 
latter  to  strike  a  cause  from  the  docket  pend- 
ing against  relator  for  selling  Intoxicating 
liquors.   Petition  dismlsBed.  ' 

The  facts  made  by  the  petition  are  that  a 
warrant  was  sworn  out  before  tbe  inferior 
court  of  Mobile  county,  charging  petllloner 
with  a  Tiolatlon  of  the  prohibition  law; 
that,  when  the  case  was  called  In  tbe  infe- 
rior court,  petitioner  made  a  demand  for 
trial  by  Jury,  ivhereupon  tbe  Judge  of  tbe  In- 
ferior court  required  a  bond  of  petitioner  to 
appear  in  tbe  city  court  for  trial,  and  forth- 
with transmitted  tbe  affidavit  and  warrant 
to  the  city  court,  where  tbe  Judge  of  said  city 
court,  which  was  then  In  session,  caused  tbe 
same  to  be  [daced  upon  the  docket  of  said 
coait  and  set  the  same  down  for  trial— the 
petitioner  all  the  time  loalstlng  that  bis  de- 
mand tat  a  Jury  trial  stopped  all  further 
proceedings  nntll  his  case  had  been  Investi- 
gated by  a  grand  Jnry  and  a  bill  ot  Indict- 
ment signed. 

Webb  &  McAIplne,  for  petitioner.  N.  E. 
Stallwoith,  for  reapondmt. 

ANDERSON,  J.  Section  8  of  tbe  Constitu- 
tion of  1901  authorltes  the  Legislature  to 
disp^ise  with  indictments  in  cases  of  mis- 
demeanor and  to  provide  for  tbe  prosecu- 
tion of  same  before  Justices  of  the  peace  or 
such  other  inferior  courts  as  may  be  estab- 
lished. Acts  1907  (Special  Acts)  p.  189,  dis- 
penses with  Indictments  for  tbe  violation  of 
tbe  prohibition  law,  and,  if  said  act  is  valid, 


SEMUES.  12] 

tbe  defendant  could  not  complain  because 
of  being  prosecuted  without  Indictment 

It  Is  Insisted  that  this  act  la  void  be- 
cause violative  of  section  45  of  the  Consti- 
tution. We  think  tbe  subject  of  the  act,  as 
expressed  In  the  title  and  as  dealt  with  In 
the  body  of  the  act,  contains  but  one  subject, 
and  which  Is  clearly  expressed. 

It  was  further  urged  that  tbe  act  Is  void 
because,  aa  passed  by  tbe  Senate  and  signed 
by  tbe  Governor,  it  Is  not  tbe  same  law  as 
was  passed  by  the  House.  It  does  appear 
that,  when  tbe  bill  was  being  considered  by 
tbe  House,  and  before  the  passage  of  same, 
an  am^dment  was  offered  and  adopted 
striking  out  the  word  "written"  wherever  it 
occurred,  and  that  the  word  "written"  was 
in  the  bill  (line  21  from  top,  and  preceding 
demand)  when  enrolled  and  passed  by  the 
Senate  and  when  signed  by  tbe  Goremor. 
The  amendment,  as  offered  and  adopted  by 
tbe  House,  did  not  operate  to  change  the  law 
In  the  sl^btest  and  the  bill  as  amended,  by 
the  House,  and  passed  by  tbe  Soiata  and  * 
signed  by  the  Governor,  was  In  substance 
and  effect  tbe  same  bill  aa  passed  1^  the 
House,  as  the  word  "loHtfen,"  whether  in 
or  out,  makes  no  material  change,  aqjl  Its 
omission  or  addition  would  not  amount  to  an 
amendment,  although  It  was  strlckeu  by 
what  may  be  termed  an  "amendment."  The 
bill,  as  it  passed  both  branches  and  as  idgn- 
ed  by  the  Goremor,  provided  for  a  Jury 
trial  when  "the  defendant  filed  In  tbe  cause 
a  demand  for  a  Jury  •  *  *  or  where  the 
case  is  set,"  etc.>  "«ucA  mitten  demand  mav 
be  mode,"  etc  (Italics  supplied.)  Strike 
the  word  "written."  and  the  bill  requires  the 
"filing"  of  a  demand  In  the  cause,  and  sub- 
sequently provides  that  tmcb  demand  may 
be  made  and  "filed."  The  bill  requires  the 
demand  to  be  "filed"  In  either  event,  and  ft 
is  impossible  to  file  an  oral  demand.  So  with 
tbe  word  "written"  stricken,  as  was  intend- 
ed, by  Mr.  Pitts,  of  Dallas,  tbe  law  would 
still  require  tbe  defendant  to  file  bis  de- 
mand, and  which  must  be  a  written  one  in 
order  that  It  can  be  filed. 

The  other  questions  disclosed  by  ttte  record 
go  to  the  validity  of  another  law  and  to  ques- 
tions which  might  arise  upon  the  trial,  upon 
tbe  merits,  but  which  do  not  go  to  the  val- 
idity of  tbe  act  in  qaestion,  and  can  have 
no  infiuence  upon  the  action  of  the  Judge  of 
the  city  court,  in  refusing  to  strike  the 
cause  from  the  docket  or  In  prohibiting  the 
trial  of  tbe  pause  without  an  Indictment. 

The  relief  sought  by  the  petitioner  is,  ac- 
cordingly, denied,  and  his  petition  Is  dis- 
missed. 

Petition  dismissed. 

SIMPSON,   DGNSON,   and  MAYFIELD, 
JJ.,  concur. 
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SOUTHBBN  BT.  CO.  r.  CLEVELAND  et  al. 
(Supreme  Court  of  AJabama.   June  15,  1009.) 

New  Tbiax.  (J  95*)  —  Gbounds  —  AociDEins- 

Neoligencb. 

A  railroad  companr,  succeeding  to  the 
rights  of  another  rauroad  company,  presump- 
tively knows  the  extent  and  character  of  the 
rights  of  it8  predecessor;  and  its  ignorance  of 
a  statute  conferring  rights  resolts  from  its  neg- 
ligence, and  it  cannot,  because  of  such  igno- 
rance, obtain  a  rehearing  on  the  ground  of  sur- 
prise, accident,  mistake,  or  fraud  vitbout  fiiult, 
within  Code  1907,  |  6372. 

[Ed.  Note.—For  other  caaei,  see  New  Trial, 
Dec  Dig.  i  95.*] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  Saffold  Bemey,  Jadge. 

Application  by  the  Southern  RaUway  Com- 
pany against  Toulmln  Cleveland  and  another 
for  a  rehearing  under  Code  1907,  |  6372,  after 
rendition  of  judgment  for  the  latter.  From 
a  judgment  austalnlng  a  demurrer  to  the  ap- 
plication, the  applicant  appeals.  Affirmed. 

Bestor,  Beator  &  Tonng.  for  appellant 
Gallyard  ft  Mahomer,  and  Gregwy  L.  &  U. 
T.  Smith,  for  appellees. 

McCLEnjLAN,  J.  The  only  question  pre- 
sented on  this  appeal  relates  to  the  action 
of  the  court  below  in  sustaining  demurrer  to 
the  application  for  rehearing,  filed  by  defend- 
ant (appellant)  under  Code  1907.  §  5372.  The 
ordinal  suit  sought  a  recovery  against  this 
appellant  for  the  removal  of  sand  from  lands 
claimed  by  plaintiffs.  *Tbere  was  Judgment 
for  plaintiffs,  appellees.  The  defendant,  it 
is  said,  was  the  successor  In  right  and  title 
of  the  Mobile  &  Alabama  Grand  Trunk  Rail- 
road Company,  incorporated  by  special  act  of 
the  General  Assembly  of  this  state.  Acts 
lS65-ti6,  p.  405.  By  section  20  therein  a 
right  of  way  100  feet  wide  orer  state  lands 
was,  under  certain  conditions,  granted  the  in- 
corporation. The  defendant  (appellant  here) 
proceeded  to  trial,  and  tried  the  original  suit 
In  ignorance.  It  Is  alleged,  of  the  grant  set 
out  In  section  20.  It  could  not  and  did  not 
produce  any  muniment  of  title  otherwise  to 
the  l&nd  involved  In  this  litigation.  After 
the  trial  counsel  for  appellant  accidentally 
discovered  section  20  of  the  act  of  Incorpora- 
tion cited.  The  application  for  a  rehearing 
is  based  upon  this  discovery.  The  demurrer 
took  the  point  that  the  stated  facts  did  not 
bring  the  application  within  the  prerequisites 
of  the  statute  (section  6872)  to  the  granting 
of  a  rehearing. 

We  pretermit,  as  unnecessary  to  be  now  de- 
cided, the  question  whether  the  title  of  the 
act  of  incorporation  was  sufficient  to  compre- 
hend the  grant  attempted  to  be  effected  by 
section  20.  The  statute  does  not  authorize 
the  granting  of  a  rehearing  in  every  case  of 
"sul^^rlse,  accident,  mistake,  or  fraud,"  but 
fixes  the  additional  condition  that  such  cas- 
ualties intervened  "without  fault"  on  the 
part  of  the  complaining  party.    If  the  appel- 


lant succeeded  to  the  rights  and  titles  of  the 
original  comiHiny,  It  cannot  be  held  to  hare 
been  without  fault  In  not  knowing  the  source, 
extent,  and  character  of  the  rights  and  titles 
of  the  kind  here  Involved  received  by  It  from 
the  original  company.  If  appellant  was  Ig- 
norant of  the  provision  of  section  -20  of  an 
act  of  the  General  Assembly  of  this  state.  It 
could  only  be  because  of  Its  n^Iect  to  ac- 
quaint Itself,  not  only  with  its  own  rights, 
abstractly  considered,  but  also  with  rights 
attempted  to  be  created  by  governmental  ac- 
tion. It  must  be  presumed  that  the  appel- 
lant knew  of  the  provisions  of  the  act  on 
which  Its  asserted  title  and  rights  rest ;  and 
this  presumption  necessarily  convicts  It  of 
negligence  to  its  own  hurt  In  not  knowing  the 
provisions  of  section  20. 

The  demurrer  was  properly  sostalned.  The 
judgment  below  Is  affirmed. 

Afflrmed. 

DOWDELL,  O.  J.,  and  SIUFBON  and 
MAYFIBLD,  33.,  concur. 


FLOYD  v.  WILSON. 
(Snpreme  Court  of  Alabama.    May  1,  1009. 
Rehearing  Denied  June  80,  1909.) 

1.  Tbespass  (I  40*)— PLUDxna—CoHaraTTC- 
TioN. 

A  complaint  alleging  damages  for  trespass 
upon  certain  land,  ana  for  knowingly  and  will- 
fully cutting  and  bauling  oIT  and  converting  In- 
to stock  certain  timber  thereon,  and  for  cutting 
and  hauling  oS  certain  other  timber,  and  for 
cutting  up  and  converting  Into  stock  and  haul- 
ing off  certain  trees  which  had  been  already 
felled,  was  in  trespass  quare  clansum,  and  not 
for  the  statutory  penalty  for  cutting  trees. 

[Ed.  Note.— For  other  cases,  see  Trespass,  Dec 
Dig.  I  40.*] 

2.  Pleading  (8  337*)— AiTENDMENT— Cobbkct- 
iNQ  Descbiption  ot  Subject-Matteb  to 
Meet  Plaintiff's  Pboop. 

Under  Code  1007,  i  6367.  requiring  the 
court  to  permit  amendment  of  imperfections  and 
defects  of  form  in  pleadings,  unless  Injustice 
will  thereby  be  done  to  the  opposite  party,  and 
amendments  of  the  complaint  Iby  strikmg  out  or 
adding  new  statements  of  the  causes  oi  action 
which  could  have  been  included  In  the  original 
complaint.  It  was  error  to  refuse  to  allow 
amendments  to  the  complaint  in  trespass  guare 
clausum,  intended  merely  to  correct  tne  descrip- 
tion of  the  sobject-matter,  so  aa  to  meet  plain- 
tiff's proof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S8  603-819 ;  Dec  Dig.  8  237.*] 

Appeal  from  Circuit  Court,  Barbour  Coun- 
ty; A.  A.  Evans,  Judge. 

Action  by  J.  W.  Floyd  against  J.  J.  Wil- 
son. Judgment  for  defendant,  and  plaintiff 
appeals.   Reversed  and  remanded. 

The  complaint  was  as  follows:  "Plaintiff 
claims  of  defendant  $510  damages  for  a  tres- 
pass by  defendant  on  the  following  tract  of 
land,  viz.:  Part  of  the  S.  W.  %  of  S.  B.  ^, 
section  1.  township  0,  range  27.  in  said  coun- 
ty, said  land  belonging  to  the  plaintiff;  and 
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for  knowinglr  tad  wlUAiUr  cattlns  and  hav- 
ing <^  and  conTertlng  Into  Btods,  timber 
tbereoD,  to  wit,  nren  pine  trees,  and  for  cut- 
ttog  and  haouiog  off  42  aapUngs  of  oak  and 
hickory  varied,  and  for  catting  np  and  con- 
verting Into  Btodc  and  balding  off  two  pine 
trees,  which  had  been  already  cat  and  felled 
to  the  ground ;  and  plaintiff  allegee  that  said 
■damage  to  eald  land  was  done  on.  to  wit, 
about  the  months  of  Jnly  and  Angust,  1006." 
Plaintiff  mored  to  amend  the  complaint  by 
adding  after  the  flgnre  "27"  the  following: 
-"And  part  of  the  S.  E.  U  of  S.  W.  %  of  sec- 
tion 1.  townablp  9,  rai^Ee  27,  and  opon 
which  Is  idtaated  wbat  Is  known  as  Mineral 
Springs.  Said  40  acres  lies  north  of  the  N. 
B.  of  the  N.  W.  section  12.  township  9. 
range  27,  b^ng  as  described  above."  On  ob- 
Jectitm  by  defendant,  the  amendment  was 
-not  permitted  to  be  filed. 

A.  H.  McLendon  and  A.  H.  Merrill  &  Son, 
for  appellant  Peach  &  mtomas,  for  appel- 
lee. 

ANDERSON,  J.  Upon  the  original  consid- 
eration of  this  caose,  no  point  haTing  been 
made  and  argued  as  to  the  character  of  this 
action,  we  treated  the  counts  as  being  for  the 
Btatntory  penalty  for  cutting  trees;  but  aftei 
considertDg  the  counts  more  carefully  we 
find  that  they  are  quare  clauaum  freglt. 
'Blacfcbnm  v.  Baker,  7  Port.  284:  Rogers  v. 
Brooks,  105  Ala.  549,  17  South.  97.  We  ad- 
here, however,  to  our  former  conclusion  that 
the  trial  court  erred  In  not  allowing  the 
amendments  offered,  as  they  were  intended 
merely  for  the  purpose  of  correcting  the  de- 
scription of  the  subject-matter,  so  as  to  meet 
the  plaintirs  proof.  Section  5367  of  the 
Code  of  1907. 

The  application  for  rehearing  Is  overruled, 
the  opinion  Is  modified,  the  Judgment  of  the 
circuit  court  is  reversed,  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 


DOWDEIjL,  C.  Jm 
BAYRB,  JJ.,  concar. 


and  McCLELLAN  and 


TENNESSEE  EERTIMZBR  CO.  v.  CITY 

COUNCIL  OP  MONTGOMBRT. 
(Supreme  Court  of  Alabama.   May  24,  1909. 
Rehearing  Denied  Jane  90,  1909.) 
Appkal  akd  Bbbob  (I  lOlO*)— Raviaw— PiwD- 

IKOS  BT  COUBT. 

Findingfl  of  the  trial  court  on  qnestiona  of 
-fact,  supported  by  evidence,  will  not  be  review- 
ed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  3979-3082;  Dec.  Dig.  S 
1010.'*] 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre.  Judge. 

Action  by  the  City  Council  of  the  City  of 
Mfrntgomery  against  the  Tennessee  Fertili- 


zer Company.  From  a  Judgment  for  plain- 
tiff,  defendant  appeals.  Affirmed. 

Stelner,  Oram  A  Well,  for  appellant  C. 
P.  Mclntyre,  for  apptilee. 

McCLELLAN,  J.  This  action  was  by  the 
city  against  the  appellant  to  recover  on  the 
common  counts  for  water  consumed  or 
chargeable  to  the  appellant.  The  applica- 
tion of  appellant  for  connection  with,  and 
the  supply  of  water  by,  the  city's  water 
system,  expressly  provided  that  the  rules, 
regulations,  and  rates  providing  for  or  about 
the  city's  system  should  control  In  the  sup- 
plying of  water  to  ap[>ellant.  There  was 
evidence  Introduced  on  the  trial,  which  was 
by  the  court  without  Jury,  tending  to  es- 
tablish every  material  element  of  the  city's 
claim  necessary  to  enable  It  to  recover,  and 
also  to  the  sum  adjudicated  below.  The  is- 
sue was  of  fact  It  does  not  appear  to  as 
that  the  court  »red  In  Its  coadoslon. 

Affirmed. 

DOWDELL,  a  J.,  and  ANDERSON  and 
MAYFIELD,  JJ.,  concur. 


SWIFT  et  ol.  V.  DOB  ex  dem.  WILLIAMS. 
(Supreme  Court  of  Alabama.   June  17.  1900.) 

1.  Estoppel  (8  38*)— Br  Dkbd— Attbb-Ac- 

QUIBED  TnXE. 

A  subsequently  acqnired  title  by  the  gran- 
tor under  warranty  deed  inures  to  the  benefit 
of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  i  00 ;  Dee.  Dig.  |  88.*] 

2.  Appeaz,  and  Erkoh  ({  909*)— BvinmcB— 

Pbesumptions. 

Where  a  deed,  on  which  plaintiff's  right  to 
recover  in  ejectment  depended,  was  soffideotly 
definite  to  pennit  its  further  Identification  liy 
other  evidence,  it  would  be  presumed  on  appeal, 
in  the  abseoce  of  a  bill  of  exceptions  purporting 
to  contain  ell  or  substantially  all  the  evidence, 
that  the  description  was  properly  aided  by  pa- 
rol evidence  to  identify  the  land. 

[Ed.  Note. — ^Por  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3675;  Dec  Dig.  |  909.*] 

3.  aovebsb  possessior  ($  7*)— governueitt 

Land. 

Where  the  certificate  or  final  receipt  and 
patent  to  land  in  controversy  were  issued  with- 
in 30  years  before  ejectment  was  brought,  there 
was  no  foundation  for  a  claim  of  adverse  pos- 
session, unavailable  against  the  government 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S6  24,  34;  Dec  Dig.  |  7.*] 

4.  Appeal  aho  Ebbob  (|  1064*) — Revibw— 

Affibuativb  Chabob. 

Where  plaintiff  in  ejectment  was  in  fact 
entitled  to  a  verdict,  though  not  entitled  to  re- 
cover the  entire  sabj«c^matter  claimed  In  the 
complnint,  a  general  charge  in  Us  favor  was  not 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i$  4221-4224;  Dec  Dig.  | 
1064.*] 

Appeal  from  Circuit  Court  Baldwin  Coun- 
ty;  Samuel  6.  Browne,  Judge. 
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EUectment  1^  Jobn  Doe,  on  demise  ot  John 
Q.  Wlltlftms,  against  Charles  A.  Swift  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

Pillans,  Hanaw  &  Plllans  and  Gallyard  & 
Mahorner,  for  appellants.  Errln  ft  McAleer, 

for  appellee. 

McCLELLAN,  J.  Commou-Iaw  ejectment 
Tbere  were  six  demises  laid,  viz.,  from  John 
G.  Williams,  Thomas  F.  Stickuey,  Claudia 
Watklns.  Hattte  E.  Banks,  T.  E.  Green,  and 
Carrie  McNulty.  The  court,  at  the  request 
of  the  plaintiff,  gave  the  general  afflrmatire 
charge,  and  accordingly  the  verdict  and  judg- 
ment was  for  the  whole  estate  in  the  land 
claimed  In  the  complaint. 

We  have  been  unable  to  discover  In  the  bill 
of  exceptions  any  recital  that  It  contains  all, 
or  even  substantially  all,  of  the  evidence  In- 
troduced on  the  trial.  The  deed  from  Grist 
to  Thomas  F.  Stlckney  was  a  wkrranty  deed, 
and,  upon  subsequent  acquirement  of  title  to 
the  land  In  dispute  by  the  grantor,  that  title 
Inured  to  the  benefit  of  the  grantee,  Stlck- 
ney. Croft  V.  Thornton,  125  Ala.  391,  28 
South.  84;  W^agnon  v.  Fairbanks,  105  Ala. 
528.  17  South.  20;  6  Fed.  St.  Ann.  pp.  614, 
515,  Rev.  St.  S  2448  (U.  S.  Comp.  St.  1901,  p. 
1512).  Under  this  conveyance  Stlckney  be- 
came entitled  to  an  undivided  half  Interest 
In  the  lands  described  in  the  deed.  The  de- 
scription of  the  lands  in  the  deed  wae  suffi- 
ciently definite  to  permit  its  further  Ideutlfi- 
cation  by  other  evidence,  parol  or  in  writing. 
Since  the  bill  of  exceptions  does  not  purport 
to  set  forth  all,  or  anbstantlally  all,  of  the 
evidence  before  the  trial  court,  we  must  pre- 
sume that  the  description  In  the  deed  from 
Grist  to  Stlckney  was  properly  aided  by  serv- 
iceable evidence  to  that  end.  It  hence  re- 
sults that  unless  a  jnry  Issue  was  made  by 
evidence  of  adverse  possession,  or  that  Issue 
was  prevented  by  erroneous  rulings  of  the 
court  In  excluding  defendant's  evidence  to 
that  purpose,  an  affirmance  must  be  entered. 

No  such  errors,  to  the  prejudice  of  defend- 
ant, Intervened,  because  the  legal  title  to  this 
land  was  in  the  government,  at  least  until 
the  Issuance  of  the  certificate  (see  Case  v. 
Edgworth,  87  Ala.  203,  5  South.  783;  Led- 
better  t.  Borland,  128  Ala.  418,  29  South. 
578);  and  hence  there  could  have  been  no 
adverse  holding  thereof  (Strlngfellow  v.  Tenn. 
€{>.,  117  Ala.  2S0.  22  South.  997,  and  author- 
ities therein  cited).  The  certificate  of  final 
receipt  and  the  patent  were  Issued  within 
10  years  before  this  action  was  instituted. 
There  was,  therefore,  no  possibility  of  an  ad- 
verse possession  affecting  the  rights  of  the 
parties;  and  the  exclusion  of  testimony  at- 
tempting  to  show  adverse  possession  was 
harmless  to  defendant.  It  follows  that  the 
plaintiff  was  entitled  to  a  verdict  as  upon  the 
demise  laid  In  Stlckney. 


(Ala. 

However,  the  rlgbt  at  recovery  on  Gbat  de* 
mlse  was  necessarily  limited  to  an  undivided 
Interest,  tlie  interest  vested  In  Stldaiey  by 
the  deed  of  John  W.  Grist  to  blm.  On  this 
status  appellant  insists  that  the  g«i^I  af- 
firmative chsnge  to  find  for  the  plaintiff  (the 
extent  of  the  finding  was  not  stated  in  the 
charge)  was  error.  We  have  recently  mled 
on  this  Quratlon  In  Cochran  t.  Klmbiough, 
47  South.  709.  It  was  there  btid  that,  while 
the  court  might  well  have  refused  m<Hx  an  in- 
struction, It  was  not  reveralble  error,  since 
the  plaintiff  was  In  fact  entitled  to  a  verdict; 
though  not  to  recover  tlie  entire  subject-mat- 
ter claimed  in  the  complaint  The  holding  in 
the  dted  decision  has  been  re-examined,  and 
no  good  reason  appears  to  require  a  depar- 
ture from  it 

Accordingly  the  Judgment  moBt  be  afflrmed. 

Affirmed. 

SIMPSON.  UATFIELDk  and  8AXBB, 
concur. 


TURNER  V.  LOUISVnJJS  ft  N.  R.  CO. 

(Snpreme  Conrt  of  Alabama,    May  24,  1909. 
Rehearing  Denied  June  80,  1909.) 

Master  ano  Servant  (|  262*)— Acnons  fob 

I N  JUBIES— Plead  I  NO. 

In  an  action  agaiDSt  a  railroad  company  for 
Injuries,  the  complaint  alleged  that  plaintiff  bad 
been  negligentlj  ordered  "to  knock  a  bole  in  the 
car  with  a  sledge  hammer,"  and  the  plea  charg- 
ed that  plaintiff  "oegligently  allowea  his  band 
to  come  80  close  to  as  to  come  In  contact  with 
the  end  or  side  of  the  car  while  kDOckiog  a  hole 
therein  with  his  tool."  Beld,  that  the  plea  Buf- 
ficiently  set  out  the  oegHgence  of  plaintiff,  and 
that  by  "his  tool"  was  meant  the  sledge  ham- 
mer" leferred  to  in  the  complaiDt 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  262.*] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

Action  by  Tom  Turner  against  the  Louis- 
ville and  NasbvUle  Railroad  Company. 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.  Affirmed. 

Denson  ft  Doison,  for  a]n>et1ant  Tillman, 
Gmbb,  Bradley  ft  Morrow^  for  appellee. 

ANDERSON,  J.  The  negligence  deacribed 
in  the  complaint  is  ttnt  Yogi  "n^ligently 
ordered  the  plaintiff  to  knock  a  bole  in  the- 
car  witb  a  sledge  hammer."  Flea  2  charges 
the  proximate  contribntcnry  negl^ence  as  be- 
ing due  to  the  fact  that  the  plaintiff  "negli- 
gently allowed  his  hand  to  come  so  dose  to 
as  to  come  In  contact  witb  the  end  or  aide 
of  the  car  while  knocking  a  hole  thoein 
with  his  tooL**  The  plea  fully  sets  out  the 
negligence  of  the  plaintiff  and  the  constitu- 
ents of  same;  that  Is,  that  he  negligently 
did  what  be  was  ordered  to  do,  by  permit- 
ting his  hand  to  come  too  close  to  the  car 
while  knocking  the  hole.    We  think,  "his 
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tool."  as  set  up  in  tbe  plea.  DecessarUy  meant 
the  '^edge  hammer,"  as  set  out  In  the  com- 
plaint. This  plea  Is  dearly  distinguishable 
from  those  held  to  be  Insuffldent  In  th«  cases 
■dted  by  counsel  for  the  appellant. 

The  jodgment  of  the  dty  court  is  affirmed- 
jLfflnned* 

DOWDELU  C.  and  McCLELL&N  and 
SAYBB,  33^  conour. 


GLOVER  T.  BASS, 
^npreme  Coart  of  Alabama.    June  10,  1900. 
On  Behearing,  June  30,  1909.) 

1.  Execution  ({  78')— Foem— Suiticienct. 

An  execution  gets  its  validity  from  the 
aotbority  isauing  it  and  from  what  is  written 
in  it.  and  not  by  virtue  of  the  mode  by  which 
the  sheets  of  paper  upon  which  it  is  written  are 
fastened  together;  and  as  the  law  does  not 
require  it  to  t>e  on  one  sheet  of  paper,  and 
if  it  be  on  two  aheets  does  not  direct  how  they 
shall  be  fastened  together,  an  execution,  em- 
brsdng  two  eheets,  the  second  containing  only 
the  bill  of  coats  and  the  constable's  indorse- 
ments, and  pinned  together,  was  valid. 

[Ed.  Note.— For  other  cases,  sea  Execution, 
Dec  Die  i  78.*] 

On  Behesring. 

2.  HoMEgrEAD  (H  81t  87*)— PaoFEBTT  Gon- 

STrrUTINQ. 

A  homestead  right  may  attach  to  any.  pos- 
sessory interest  in  land,  a  fee  not  being  neces- 
sary to  support  it,  and  a  husband  may  have  a 
homestead  nght  in  his  wife's  lands  as  against 
his  creditors ;  and  hence  he  could  ban  a  home- 
stead in  land  belonging  to  him  and  used  In  con- 
nection with  adjoining  lands,  which  he  occupied 
as  his  homestead  so  that  it  would  not  be  sub- 
ject to  levy  on  execution,  though  he  had  convey- 
m  a  one-third  interest  In  the  adjoining  lands  to 
his  wife. 

TEd.  Note.— For  other  eases,  see  Homestesd, 
Cent.  Dig.  B  U4r-118,  125;  Dec  Dig.  H  81. 
8T.*] 

At^teal  from  Circuit  Court,  Washington 
County;  Samuel  B.  Browne,  Judge. 

Action  by  William  F.  Glover  against  Harry 
Bast.  There  was  a  directed  rardlct  for  de- 
fendant, and  plaintUt  ain>eal>.  Affirmed. 

Granade  A  Granade.  for  appellant  Gbarles 
Lb  Bnunberg,  for  appellee. 

MAYFIELD,  J.  Appellant  brought  his  ac- 
tion against  appellee,  on  account,  in  the  jus- 
tice of  the  peace  court  of  Washington  county, 
obtained  Judgment,  and  had  execution  Issued 
thereon,  which  execution  was  placed  In  the 
bands  of  the  constable  The  execution  prop- 
er, the  writ,  was  on  one  sheet  of  paper,  and 
the  bill  of  costs  on  another;  the  two  being 
pinned  together  only.  The  constable  made 
his  Indorsement  upon  the  sheet  which  con- 
tained only  the  bill  of  costs.  A  part  of  this 
Indorsement  was  to  the  effect  that  defend- 
ant lud  no  personal  property  subject  to  thp 
process,  and  that  levy  bad  been  made  upon 
tlie  8.  E.  14  of  the  N.  E.  M  of  section 


1.  township  8,  range  2  W..  as  the  prop- 
erty of  the  defendant  This  process  was 
then  returned 'to  the  Justice  court  from 
where  it  issued.  The  Justice  thereupon  trans- 
mitted the  process,  t<^ether  with  all  other 
papers,  to  the  drcult  court,  as  required  by 
section  4681  of  the  Code.  In  the  circuit 
court,  at  the  proper  time,  these  papers  (so 
certified)  plaintiff  made  the  basis  of  his  mo- 
tion, praying  the  sale  of  the  40  acres  of  laud 
levied  upon. 

After  the  lery,  but  b^ore  the  motion  or 
proceeding  in  the  drcult  court,  the  defendant 
duly  made  aud  filed  In  the  probate  office  ot 
Washington  county  his  claim  of  exemptton»-' 
among  other  things  claiming  the  particular 
40  acres  of  land  upon  which  the  levy  was 
made.  The  plaintiff  thereupon  made  and  fil- 
ed a  contest  of  that  dalm  of  exemptions, 
which  contest  was  brought  Into  the  circuit 
court,  and  thus  became  a  part  of  the  motion 
for  the  sale.  The  defendant  demurred  to  sev- 
eral grounds  of  the  contest  whidli  being  ana- 
tained,  the  plaintiff  took  a  nol.  pros.,  with 
a  bill  of  exceptions.  This  order  of  nol.  pros, 
was,  however,  during  the  term  set  aside  on 
plaintiff's  motion,  and  a  trial  of  the  contest 
was  had;  the  court  giving  the  general  af- 
firmative charge  for  the  defendant  From  the 
Judgment  rendered,  plaintiff  appeals. 

It  Is  Insisted  earnestly  by  the  appellee  that 
the  levy  was  void,  becaose  the  Indorsements 
were  a  necessary  part  of  It  and  that  as  they 
were  on  a  sheet  of  paper  separate  from  the 
writ  proper,  being  only  pinned  together,  one 
was  no  part  of  the  other.  There  is  no  merit 
in  this  contention.  The  law  does  not  require 
the  execution  to  be  on  one  sheet  of  pa[>er, 
and  not  on  two.  If  on  two,  It  does  not  di- 
rect how  the  two  shall  be  ftistened — whether 
pinned  (as'  was  the  case  here),  glued,  fasten- 
ed with  library  paste,  or  with  any  of  the 
numerous  patented  brads,  claq^s,  or  pointed 
fasteners.  The  writ  gets  Its  validity  from 
the  authority  Issuing  it,  and  from  what  la 
written  on  it  and  not  by  virtue  of  the  mode 
or  means  by  which  the  ^eets  are  fastened 
together.  Except  as  to  neatness  and  dnra- 
billty,  the  writ  gets  no  efficacy  from  the  glue 
or  fastener  by  whldi  its  sheets  are  held  to- 
gether. 

On  Behearing. 

On  the  contest  of  exemptions,  it  seems,  the 
plaintiff  examined  the  defendant  and  proved 
that  the  land  In  question  was  a  part  of  his 
homestead,  or  was  used  In  connection  with 
the  40  on  which  he  resided  as  a  part  of  bis 
homestead.  The  plaintiff  Introduced  a  deed, 
executed  by  the  defendant  conveying  lands 
adjoining  the  40  in  question.  This  convey- 
ance was. void  as  to  the  two-thirds  Interest 
attempted  to  be  conveyed  to  his  children,  be- 
cause the  land  was  at  the  time  his  home- 
stead, and  because  bis  wife  did  not  Join  there- 
in, or  acknowledge  the  same,  as  required  by 
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the  statute.  Tbts  the  defendant  sought  to 
avoid  by  Introducing  In  evidence,  over  the 
objection  of  the  plaintiff,  a  deed,  executed 
after  the  levy  and  after  the  claim  of  exemp- 
tlons  was  filed  by  him,  purporting  to  convey 
a  part  of  the  hu^  la  question  from  bis  wife 
to  himself.  The  court  allowed  all  this  evi- 
dence ov»>  the  objection  of  the  respective 
parties. 

-  The  homestead  right  may  attach  to  any 
possessory  interest  In  land.  The  fee  Is  not 
necessary  to  support  It.  The  defendant  mlgbt 
have  had  a  homestead  right  in  this  land, 
though  he  had  conveyed  a  one-third  interest 
in  adjoining  lands  to  his  wife  10  years  be- 
fore. The  case  is  thus  differentiated  from 
the  case  of  Beard  v.  Johnson,  87  Ala.  729,  6 
South.  383.  None  of  this  evidence  could 
benefit  the  plaintiff  contestant  A  husband 
may  have  a  homestead  interest  In  the  lands 
of  hla  wife  as  against  his  creditors.  Reeves 
V.  Peterman,  109  Ala.  368,  19  South.  512. 
The  evidence  lu  this  case,  under  any  phase  of 
It,  showed  beyoud  a  doubt  that  the  land  In 
question  was  a  part  of  the  defendant's  home- 
stead, whatever  title  he  may  have  had  there- 
to. It  was  not  subject  to  levy,  and  conse- 
quently the  Judgment  rendered  was  the  only 
proper  one,  and  no  errors  of  the  trial  court 
can  be  availing  to  reverse  It. 

The  Judgment  appealed  from  must  be  af- 
firmed. 

Affirmed. 

DOWDBLL.  a  J.,  and  SIMPSON  and  Mc- 
CLELLAN,  JJ^  amcnr. 


WEINSTBIN  T.  YIELDING  BROS.  A  CO. 

(Supreme  Court  o(  Alabama.    May  24,  1909. 
Rehearing  Denied  June  30,  1909.)i 

1.  ExEMPTioRB  (i  12S*)— Contest  or  Claw— 

INVENTOBT. 

The  purpose  of  allowing  plaintiff  to  demand 
an  iDventorj  of  defendant  opon  the  contest  of 
a  claim  of  ezemptioDB  is  to  prevent  defendant, 
while  claiming  the  property  levied  upon  as  ex- 
empt, from  secreting  other  personal  property, 
money,  or  choses  In  action  subject  to  nis  deUs, 
and  which  may  be  reached  by  appropriate  pro- 
cess. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent.  Dig.  I  147 ;  Dec.  Dig.  |  123.*] 

2.  ExEUPTiONS  (I  123*)— Contest  of  Claiic— 
Ikventobt. 

Code  1907,  g  4178,  providing  that,  on  a 
contest  of  a  claim  of  exemptions,  defendant  shall 
file  an  inventory  on  plaintiff's  demand  of  all 
his  personal  property,  money,  or  choses  in  ac- 
tion, and  that  if  he  fail  to  do  so  judgment  by 
default  shall  be  rendered  against  him,  does  not 
require  an  inventory  of  the  property  levied  up- 
on, where  defendant  denies  that  he  has  any 
other,  since  that  is  In  the  claim  of  exemptions 
and  Inventoried  by  the  officer  making  the  levy. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
CcDt.  Dig.  i  147 :  Dec.  Dig.  S  123.*] 


3.  ExEicpTioira  (S  us*)— Comtht  or  Glahc — 

iNVENTOBT. 

The  sworn  response  of  defendant  that  be 
has  nothing  to  inventory  is  good  cause  for  fail- 
ore  to  file  an  inventory,  within  Code  1907,  8 
4178,  requiring  the  court  to  enter  judgment 
for  plaintiff  on  a  contest  of  a  claim  of  exemp- 
tions if  defendant  shall  fail  to  file  the  inven- 
tory demanded  by  plaintiff,  unless  good  cause  be 
shown  to  the  contrary. 

[Ed.  Note.~For  other  cases,  see  Exemptions^ 
Cent.  Dig.  |  147;  Dec.  Dig.  1  123.*] 

Appeal  tiom  dty  Court  ct  Bessemer;  Wll- 
llam  JafekBon,  Judge. 

Attachment  by  YieltUng  Bros.  &  Co.  against 
8.  L.  Weinstein.  Judgment  for  plaintiffs^ 
and  defendant  appeals.  Beversed  and  re- 
manded. 

Attachment  for  claim  for  goods  sold  levied 
upon  certain  personal  property  as  the  prop- 
erty of  Weinstein.  It  seems  that  the  defend- 
ant had  already  filed  the  claim  of  exemp- 
tions to  the  property  levied  on  In  the  pro- 
bate office  prior  to  the  levy  of  attachment. 
Following  the  levy  of  attachment,  the  plain- 
tiffs required  of  the  defendant  to  file  in  the 
city  court  of  Bessemer  duly  verified  by  af- 
fidavit, a  full  and  complete  Inventory  of  all 
the  personal  property,  together  with  the 
place  of  location  of  each  item,  together  with 
a  list  of  accounts  and  choses  In  action  be- 
longing to  the  defendant,  and  money  on 
hand,  whether  held  by  defendant  or  held  for 
him.  This  demand  was  coupled  with  notice 
that.  If  not  compiled  with,  oa  order  of  court 
would  be  asked  entering  Judgment  by  default 
against  defendant.  In  compliance  with  this 
request  defendant  answered  that  at  the  time 
of  the  institution  of  said  suit,  and  at  the 
time  of  the  filing  of  this  answer,  and  during 
said  entire  period,  sbe  has  had  no  personal 
property,  money,  debts,  choses  In  action,  or 
other  personal  property,  except  that  specific- 
ally exempt  from  levy  and  sale.  The  de- 
fendant a^  moved  the  court  to  dismiss  the 
contest  of  the  claim  and  discharge  the  levy 
oa  the  ground  that  there  was  no  sufficient  af- 
fidavit of  contest  of  exemptions  and  because 
the  affidavit  made  was  insufficient.  The 
plaintiffs  moved  for  Judgment  by  default,  be- 
cause the  claim  of  exemptions  filed  in  the  of- 
fice of  the  Judge  of  probate  showed  an  a^re- 
gate  and  total  sum  of  property  and  goods 
owned  by  defendant  of  $1,173.73,  and  she  baa 
failed  to  show  a  complete  and  itemized  list 
of  her  property.  The  Inventory  filed  in  the 
Judge  of  probate's  office  la  not  shown  by  the 
record.  There  was  Judgment  by  default  en- 
tered, and  defendant  appeals. 

George  Huddleston,  for  api>ellant.  Pink- 
ney  Scott,  for  appellees. 

ANDERSON,  J.  The  purpose  of  allowing 
the  plaintiffs  to  demand  an  inventory  of  the 
defeudant,  upon  the  contest  of  a  claim  of  ex- 
emptions, is  to  prevent  the  defendant,  while 
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claiming  the  property  levied  npoa  as  exempt, 
from  secreting  other  personal  property,  mon- 
ey, or  choses  In  action  subject  to  his  debts, 
and  which  may  be  reached  by  appropriate  le- 
gal process.  Decatur  Co.  t.  Deford,  98  Ala. 
347,  9  South.  454.  If  the  defendant  has  no 
personal  property,  money,  choaea  in  action, 
etc  other  than  what  has  been  levied  upon, 
he  can  file  no  inventory,  and,  when  he  meets 
the  demand  of  the  plaintiff  toy  a  sworn  denial 
In  writing  that  he  has  none,  he  can  do  no 
more.  The  law  does  not  require  the  impossi- 
ble, and  a  man  cannot  give  an  inventory  of 
proper^  wh«i  he  has  none.  Nor  does  the 
law  contonplate  an  Inraitory  alone  of  what 
pn^wrty  ms  levied  upon,  as  thla  la  In  the 
claim  of  exemptions,  and  is  doubtless  inven- 
toried by  the  officer  making  the  levy.  If  the 
defendant's  denial  be  untrue,  the  plaintiff  can 
take  issue  thereupon,  and,  If  found  against 
the  defendant,  section  4184,  Code  1907,  pro- 
vides for  a  deduction  of  same  from  the 
amount  cf  uempttons  to  which  the  defendant 
would  be  entitled. 

It  is  true  that  section  4178.  Code  1907, 
requires  the  court  to  render  a  Juc^moit  for 
the  plaintiff,  If  the  defendant  faila  to  file  the 
Invaitory,  "unless  g^K>d  and  aufflclrait  cause 
be  shown  to  the  ctHitrary."  We  caimot  con- 
ceive of  a  better  caase  for  the  failure  to  file 
said  Inventory  than  the  sworn  response  of 
the  defendant  that  he  has  nothing  to  in- 
ventory. The  trial  court  erred  in  striking 
defendant's  amiwer  to  plaintiffs'  demand,  and 
in  rendering  judgment  by  d^ault  for  the 
plaintiffs;  and  the  Judgment  Is  reversed, 
and  the  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDELL.  C.  J.,  and  McGLBLLAN  and 
]CATFIEU>,  JJ.,  concur. 


8  K WELL  -V.  BUTGK. 
(Supreme  Court  of  Alabama.    Jane  S.  1900. 
Rehearing  Denied  June  30,  1009.) 

UoiTOAOES  (i  311*)— Deed  as  Mobtoaoe— 
BiOHTB  aud  LiABiLmM  ov  Pabtieb. 

Where  a  deed  absolute  on  its  face  was  in- 
tended as  a  mortgafce,  and  a  boad  for  title 
was  given  by  the  grantee,  conditioned  to  recon- 
vey  on  payment  of  the  debt  secared,  the  debt 
having  been  paid,  the  grantor,  being  in  pos- 
sesirion,  had  the  right  to  have  the  deed  can- 
celed as  a  dond  upon  his  title,  and  to  have  a 
reconveyance  in  accordance  with  the  bond  tor 
title,  or,  upon  faikire  of  the  grantee  to  so 
reconvey,  to  have  tlie  deed  declared  a  mortgage, 
and  have  a  reconveyance  executed  by  the  reg- 
ister of  the  court  in  accordance  with  the  decree. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  920;  Dec.  Dig.  {  311.*] 

Appeal  from  Chancery  Court,  Elmore 
County;  W.  W.  Whiteside.  Chancellor. 

Bill  by  James  Buyck  against  N.  B.  Sewell. 
Decree  for  complainant;  and  respondent  ap- 
peals. Affirmed. 


H.  B.  Oolson  and  John  V.  Smith,  for  ap- 
pellant  Frank  W.  Lull,  for  appellee. 

MAYFIELD,  J.  This  was  a  bill,  filed  In 
the  chancery  coort  of  Elmore  county,  to 
have  an  absolute  deed  declared  a  mortgage, 
and  canceled,  npon  the  ground  that  the  in- 
debtedness secured  by  the  intended  mort- 
gage bad  been  paid  before  the  filing  of  the 
bill.  The  answer  of  respondent  to  the  bill 
admitted  the  execution  of  the  deed  by  com- 
plainant to  respondent  as  alleged,  and  that 
it  was  Intended  as  a  mortgage — In  other 
words,  that  the  whole  transaction  was  a  se- 
curity for  debt,  and  not  a  sale,  and  that  at 
the  time  of  the  execution  of  t^ie  deed  by 
complainant  to  respondent  the  respondent  al- 
so executed  a  bond  for  title,  conditioned  to 
reconvey  the  title  to  complainant  upon  the 
payment  of  the  debt  secured;  but  the  re- 
spondent, in  his  answer,  denied  that  the 
debt  or  any  part  thereof  had  been  paid,  and 
asked  that  his  answer  be  made  a  cross-bllU 
and  that,  upon  final  bearing,  the  court  as- 
certain the  sum  due  for  the  mortgage  debt, 
and  decree  that  the  lands  described  in  tbe 
deed  or  mortgage  be  sold  for  the  payment 
of  the  balance  due  upon  the  mortgage  debt. 
The  complainant  answered  this  cross-bill, 
denying  all  of  its  allegations  which  would 
Justify  relief,  and  setting  up  additional  facta 
and  allegations  tending  to  show  payment  iU' 
full  of  the  debt  secured  or  intended  to  be 
secured  by  the  mortgage  deed. 

The  depositions  of  numerous  witnesses, 
and  several  times  examined,  were  taken  by 
both  the  complainant  and  the  respondent,  to 
prove  and  to  disprove  the  allegations  of  tbe 
bill  and  cross-bUI,  respectively.  The  evi- 
dence is  entirely  too  voluminous.  The  case 
was  submitted,  upon  the  respective  plead- 
ings mentioned  and  upon  the  evidence  re- 
ferred to,  for  final  decree,  and  by  consent 
of  parties  was  held  for  decree  In  vacation, 
resulting  in  a  decree  of  the  chancellor  hold- 
ing that  tbe  complainant  was  entitled  to  the 
relief  prayed  in  his  bill.  This  decree  is  ap- 
pealed from  by  the  respondent,  and  he  as- 
signs as  error  the  findings  and  the  decree  of 
the  court  to  the  effect  that  the  note  secured 
by  the  mortgage  had  been  paid,  and  that  tbe 
deed  should  be  canceled  as  a  cloud  upon 
complainant's  title,  and  the  refusal  to  grant 
relief  to  respondent  under  his  cross-bill — all 
of  which  assignments  raise  but  one  question 
for  review  on  this  appeal,  which  Is:  Was  tbe 
evidence  sufficient  to  suj^rt  the  decree  of 
the  chancellor? 

We  have  carefully  reviewed  all  the  evi- 
dence in  this  case,  as  shown  by  the  record, 
aided  by  tbe  full  and  splendid  briefs  of 
counsel  for  appellant  and  appellee,  and  we 
fully  agree  with  the  learned  chancellor  In 
bis  findings  and  decree.  While  the  burden 
of  proof  is  originally  upon  the  complainant 
to  establish  the  averments  of  bis  bill,  and 
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while  the  evidence  Is  very  conflicting  as  to 
some  of  the  material  questions.  It  lodlsput- 
ably  appears  from  the  evidence  that  the 
complainant  had  paid  to  the  respondent  an 
amount  largely  in  excess  of  the  mortgage 
debt  and  interest.  This  Is  admitted  by  the 
respondent;  but  the  respondent  claims  that 
these  payments  were  made  upon  other  debts 
tlian  the  one  Intended  to  be  secured  by  the 
mortgage  or  deed  upon  the  land,  to  wit,  for 
adTances  made  by  tbe  respondent  to  the 
complainant  and  his  children,  and  that  It  was 
agreed  between  the  parties  that  the  amount 
of  these  adrancementa  sboold  be  paid  In 
preference  and  prior  to  the  debt  secured  by 
the  mortgage  npon  the  land. 

The  fact  that  advances  were  made  by  the 
respondeut  to  the  complainant  and  bis  chil- 
dren, and  that  it  was  agreed  that  these 
flbonid  be  paid  In  preference  to  the  debt  se- 
cured by  the  mortgage  upon  the  land.  Is 
without  dispute.  Consequently  tbe  question 
most  serlonaly  disputed,  and  as  to  which  the 
evidence  was  In  conflict,  was  the  amount  of 
such  advances.  As  to  this  the  respondent 
and  his  witnesses  are  very  Indefinite  and  un- 
certabi.  While  they  testify  In  general  terms 
that  advances  were  made  and  the  amount 
of  payments  made  by  tbe  complainant,  yet, 
when  required  to  give  the  exact  amount, 
time,  and  nature  or  character  of  tbe  ad- 
vancements, they  are  unable  so  to  do.  No 
books  of  account  seem  to  bare  been  kept  by 
«lth«  party.  Tbe  resptmdent  was  a  business 
man,  educated,  and  a  {vactlclng  physician, 
doing  an  advancing  business;  bnf  as  to  this 
account  he  seems  to  have  kept  no  books,  and 
Is  extremely  Indefinite  and  uncertain  as  to 
the  amount  of  adi^cements  which  he  had 
made  to  the  complainant  and  bis  son,  while 
the  latter  are  very  positive  and  certain  tiiat 
he  advanced  nothing  like  the  amount  set  up 
In  his  claim.  It  also  conclusively  appears 
that  Bufllcient  payments  were  made  by  the 
grantor,  or  mortgagor,  with  direction  that 
they  be  applied  upon  the  mortgage  debt,  to 
fully  extinguish  It  While  It  la  not- conceded 
1)y  the  respondent  that  these  paym«it8  were 
received  as  snch,  or  applied  by  him  to  the 
payment  of  the  debt  secured  by  the  mort- 
gage, yet  he  does  not  sufllclnitly  deny  or 
dispute  the  fact  that  they  were  made,  with 
the  request  and  with  tbe  undmtanding  on 
the  part  of  the  mortgagor  or  grantor  that 
they  should  be  so  applied. 

There  is  little  doubt  In  the  minds  of  the 
court  that  this  debt  has  been-  fully  paid. 
Whether  It  ifas  intended  by  the  mortgagee 
to  be  a  payment  fs  Immaterial,  In  the  ab- 
sence of  any  showlug  on  his  part  that  the 
mortgagor  owed  him  other  debts  than  the 
one  secured  hy  tbe  mortgage  to  which  he 
could  have  applied  the  payments  thus  made. 
There  being  no  doubt  that  this  deed,  abso- 
lute on  its  fact,  was  Intended  as  a  mort- 
fiape,  the  parties  are  therefore  clothed  with 


all  the  rights,  subject  to  all  the  IlablliUea, 
and  entitled  to  all  tbe  remedies  of  ordinary 
mortgagors  and  mortgagees;  and  the  amount 
secured  by  the  Instrument  having  been  paid, 
the  mortgagor  being  in  possession,  he  has 
the  right  to  have  the  mortgage  canceled  as 
a  cloud  upon  his  title,  and  to  have  a  recon- 
veyance from  the  mortgagee  to  him  in  ac- 
cordance with  the  contract  and  agreemeot 
evidenced  by  the  bond  for  title,  or,  upon  fail- 
ure of  the  mortgagee  to  so  reconvey  in  ac- 
cordance with  his  bond  for  title,  to  have  it 
declared  a  mortgage  and  to  have  a  recon- 
veyance executed  by  the  register  of  the 
court  In  accordance  with  tbe  decree  of  the 
chancellor.  BIchter  v.  NoU,  128  Ala.  19S, 
30  South.  740;  Tennessee  Go.  v.  Wheeler, 
12S  Ala.  638,  28  South.  88;  Knaus  v.  Dreber, 
84  Ala.  319,  4  South.  287. 

The  decree  of  tbe  chancellor  la  thavfwe 
affirmed. 

Affirmed. 

DOWDELIi,  0.  J.,  and  ANDERSON  and 
McCLELLAN,  JJ.,  concur. 


HOLLAND  et  a1.  v.  COLEMAN. 
(Snpreme  Court  of  Aiabama.    Jane  8,  1909. 

RdiearinK  Denied  June  80.  1000.) 
Qttietino  Title  (}  12*)  —  Possession  of 

PLAINTirP. 

To  sue  under  Code  1896,  n  809-813.  pro- 
vtdlnK  for  the  quieting  of  title  to  land,  the 
complaining  party  must  be  in  peaceable  posaes- 
sion,  either  constructive  or  actual,  aa  contra- 
distinguished from  a  dispnted  or  scrambling 
possession,  though  the  deed  nnder  which  the 
adverse  parties  claim  be  invalid. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  |  8;  Dec  Dig.  S  12.*] 

Appeal  from  Chancery  Court,  Limestone 
County;  W.  H.  Simpson,  Chancellor. 

BUI  by  Mattle  B.  Coleman  against  John 
T.  Holland  and  others.  Decree  for  com- 
plainant and  respondents  appeal.  Beversed, 
and  decree  of  dismissal  rendered. 

W.  B.  Walker,  for  appellonta.  James  D. 
Horton  and  Erie  Pettus,  for  appellee. 

DBNSON,  J.  This  bill  was  filed  Febru- 
ary 3,  1905,  and  its  avermente  are  sufficient 
to  make  a  good  bill  under  article  IS,  Oode 
1896  (sections  809-813),  to  compel  the  de- 
termination of  claims  to  land  and  to  quiet 
title  to  the  same. 

Tbe  two  sides  trace  title  or  claim  to  a 
common  source — Mrs.  PanUna  Woodward. 
Tbe  complainant  claims  through  a  deed  exe- 
cuted to  her  husband  and  herself  by  said 
Paulina  Woodward  on  the  Sth  day  of  June, 
1890,  purporting  to  conv^  120  acres  of  land. 
Including  the  40  acres  involved  in  this  litiga- 
tion. Subsequent  to  the  filing  of  this  bill, 
complainant's  husband,  who  was  a  party 
complainant,  died  testate,  leaving  his  widow 


-•For  otbsr  ctmm      sum  toplo  and  sMttao  NUMBER  la  D«c.  *  Am.  Diss.  VM  to  data,  *  B^orttr  IndexM 


Digitized  by 


Google 


HOLLAND  T.  COLEUAN. 


129 


u  Qie  only  derlsee  under  bla  wtll.  The  re* 
qmndents  deay  the  alleged  peaceable  pos- 
aeaaion  of  the  c<nnp1aliiaDt  of  the  N.  E.  M, 
of  the  N.  W.  U  of  section  18.  townahlp  1, 
ranse  8  the  land  In  dispute,  and  set  up 
afDrmatlTdr  that  Oiey,  and  ttiose  through 
whom  they  cilalni^  wen  In  the  possession  of 
the  40  acres  at  the  time  the  bill  was  filed, 
and  bad  been  so  in  possession  ever  since  May 
4,  1800,  at  which  time  Paulina  Woodward 
executed  to  Safronla  B:  Johnson  a  deed  to 
th«  lao  acres  described  in  complainant's 
deed. 

It  is  shown  hk  tlie  answer  that  after  the 
deed  wu  executed  to  Mrs.  Johnson  she  en- 
tered into  possesion  of  all  of  the  land,  and 
remained  in  possegalon,  claiming  the  land  as 
hers,  until  February  23,  1602,  when  she  and 
ber  husband  banEsined  and  sold  tlie  40  acres 
la  qaeati<m  to  one  John  T.  Holland;  that 
they  made  Holland  a  deed,  but  through  mis- 
takit  of  the  scrlraier  the  luid  was  not  cor- 
rectly described.  In  the  answer  it  la  alleged, 
howeror,  that  Holland  entwed  into  posses- 
sion of  the  40-acr©  tract  purchased  from  the 
Johnsons  and  Intended  to  be  described  in  the 
deed — the  tract  here  involTed— and  has  re- 
mained in  possession  erer  since,  except,  that 
he  sold  a  balf  interest  tber^  to  bis  fath^. 
E.  H.  Holland.  The  bill  as  amended  sedu 
to  sToid  the  deed  to  Johnson  on  the  ground 
of  mental  incapacity  cm  the  part  at  Paulina 
Woodward  to  make  Qie  deed  and  of  undue 
influence  exerted  by  Mrs.  Johnson  over  the 
grantor  in  procuring  its  execution. 

The  respondents,  Holland,  wbo  were  the 
<mly  respondents  to  the  original  bill,  disclaim 
Interest  in  any  of  the  land  described  in  the 
Johnson  deed,  except  the  40  acres  here  in* 
Tolred.  and  described  as  the  N.  E.  %  of  the 
N.  W.  M  of  section  18,  township  1,  range  8 
W.  Nothing  was  said  of  the  Johnson  deed 
In  the  original  bill.  It  was  flrst  brov^t  In 
view  by  the  answer  to  the  original  bill;  and 
then  complainant  amended  the  bill  tor  setting 
up  and  charging,  amongst  otho-  matters,  the 
InTaUdl^  of  said  deed,  and  making  Mrs.  John- 
son a  party  respondent  The  biU,  as  amoidr 
-ed,  prays  that  req>oDdents'  claim  to  the  land 
be  determined  adversely  to  them,  that  the 
deed  from  Paulina  Woodward  to  Bte.  John- 
son  be  canceled  and  be  remored  as  a  cloud 
iqion  complainant's  title,  and  that  complalUf 
anfs  title  be  quieted. 

The  statutes  under  which  the  bill  is  filed 
were  enacted  December  10, 1882,  and  the  de- 
dcfons  of  this  court,  construing  them,  are 
ramierous,  and  oniAasise  their  requirement 
that  the  GMuplalning  party's  possession  must 
be  a  peaceable  one,  as  contradistinguished 
fmn  a  dlqrated,  contested,  or  scrambling 
TwwMsioii.  Wood  Lumber  Go.  t.  Williams 
<A]a.)  47  South.  202,  and  eases  there  dted 
and  cases  dted  nnda  sectloh  5448,  Code  1907. 
Bo  it  must  be  true  that  ^  present  bill  is 
without  equity,  unless  the  eridence  reason- 
ably satisfies  tiw  mind  of  the  court  that  the 
40^1alnant  was  not  (mly  in  possession,  el- 
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ther  constructive  or  actual,  of  the  40  acrek 
Involved,  but  that  her  possession  was  a 
peaceable  one ;  and  this  is  so,  notwithstand- 
ing that  feature  of  the  bill  In  respect  to  the 
execntioir  of  the  deed  from  Paulina  Wood- 
ward to  Mrs.  Johnson  having  been  procured 
tlirou^  fraud.  Morgan  v.  Lehman,  92  Ala. 
440,  9  South.  814. 

The  chancdlor  decreed  agalnat  the  re- 
qrandents.  and  we  here  quote  from  his  oirin- 
ion  found  in  the  record  the  follovring:  "The 
land  is  uninqiroTed  woodland,  and  none  of 
the  parties  have  ever  been  In  actual  posses- 
sion. Th^  prove  possessory  acts  at  various 
times,  consisting  of  having  timber  cut,  warn- 
ing off  treapassos,  paying  taxes,  etc.;  but, 
in  the  absence  of  actual  possession,  the  pay- 
ment of  taxes  and  the  occasional  cutting  of 
timber  Is  insufficient  to  establish  ownrashlpt 
and  in  the  absence  of  such  possession  the 
law  fixes  the  constructive  possession  In  blm 
who  has  the  title."  And  then  the  chancellor 
proceeds.  In  the  opinion,  to  detamlne  the 
validity  of  the  deeds  as  determinative  of  the 
equity  of  the  complainant  under  the  bill  as 
amended,  strikes  down  the  deed  from  Wood- 
ward to  Johnson  and  that  frmn  Johnson  to 
Holland,  and  finally  decraes  the  invalidity 
of  the  respondents'  claim  to  the  lands.  From 
the  decree  the  respondrali  have  appealed. 

In  Crabtree  t.  Alabama  State  I^nd  Co.,  4G 
South.  460^  toweling  a  possession  which  will 
defeat  a  bill  filed  under  the  statute  upon 
which  the  presrait  bill  is  predicated,  this 
court,  throuf^  the  present  Gbl^  Justice, 
said:  "It  Is  not  necessary  to  sliow  such 
diaracter  of  adverse  possession  as  would 
ripen  into  a  title,  but  such  possession  as 
would  amount  to  a  disputed  possession.*'  By 
the  light  of  this  cas^  and  that  of  Its  congen- 
ers; it  dearly  appears  that.  In  his  opinion, 
the  chancellor  lost  sight  of  the  principle  l^at 
it  is  as  indispensable  to  relief  under  the 
statute  that  a  constructive  possession  be  a 
peaceaUe  one  as  that  an  actual  possession 
be  such.  Tbe  testtmony  is  voluminous,  720 
of  tbe  812  pages  comprising  the  record  being 
required  for  Its  setting  out;  but  It  has  been 
carefully  read  and  considered,  and  the  con- 
tusion at  the  court  is  tttat,  even  conceding 
that  complainant  has  the  superior  legal  title, 
drawing  to  it  the  constructive  possession, 
yet  the  testimony  not  only  fitlla  to  show  that 
that  possession  is  peaceaUe  but,  to  the  con- 
trary, affirmatively  shows  it  is  seriously  dis- 
puted and  contested.  Therefore  tbe  chan- 
cellor erred  in  rendNlng  the  decree  in  tartxe 
OS  the  complainant  He  Aould  have  dismiss- 
ed the  bill,  tor  tbe  reason  that  complainant's 
possession  was  not  shown  to  be  peaceaUe.  and 
notwithstanding  it  may  be  that  deed  from 
Paulina  Woodward  to  Mrs.  Johnson  is  in- 
valid. Periiaps  the  cases  nearest  in  point, 
illustrative  of  the  tact  that  complainant's 
possession  Is  not  shown  to  be  peaceable,  are 
Lyon  V.  Amdt,  142  Ala.  486,  88  South.  242. 
and  Handle  t.  Daughdrill,  142  Ala.  480;  89 
South.  162. 
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The  decree  of  the  chancellor  will  be  revera- 
ed,  and  a  decree  will  be  here  rendered  dla- 
mlsBluff  the  bill. 

Beversed  and  rendered. 

SIMPSON,  ANDERSON,  and  MAYFIELD, 
JJ.,  concur. 


TROTTER  BROS.  v.  BLOUNT. 
(Supreme  Conrt  of  Alabama.    May  20,  1909. 
Rehearing  Denied  June  80,  1909.) 

1.  COEPOBATIONS    (J    255*>  — ACTIONS— GaB- 

HisHUEN'v— BuBorar  OF  Fboof. 

Where  a  creditor  of  a  corporation  aaea  the 

corporation  and  garnishes  a  stockholder  on  an 
unpaid  balance  on  his  stock,  the  burden  is  on 
the  creditor  to  sliow  that  there  is  something  due 
on  the  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  255.*] 

2.  COBPOBATIONS  (fi  255*)  ~  AonoHS  —  Gab- 

NISHUENT. 

A  stockholder,  who  purchased  his  stock 
from  the  original  holder,  is  not  liable  to  gar- 
nishment in  a  milt  against  the  corporation, 
unless  the  original  bolder  has  not  paid  the  cor- 
poration for  the  stock;  and  it  is  immaterial 
what  the  purchaser  paid  the  original  holder. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  255.*] 

S.  COBFOBATIONS  (S  255*)  —  ACTIONS  —  Gab- 
NIBHUENT— BUBDUN  OF  PBOOF— EVIDENCE. 
Evidence  in  a  suit  against  a  corporation, 
ia  which  one  of  its  stockholders  was  garnished, 
held  insufficient  to  show  that  there  was  anything 
due  the  corporation  from  the  original  stock- 
holder on  the  stock,  which  he  had  transferred  to 
the  garnishee. 

[Ed.  Note.— For  other  caaes,  aee  Corporations, 
Dec.  Dig.  I  255.*] 

Appeal  from  Tuscaloosa  Connty  Conrt; 
Henry  V.  Foster,  Judge. 

Action  by  Trotter  Bros.,  a  partnership, 
against  the  Bridgeport  Coal  &  Land  Com- 
pany, with  garnishment  In  aid  of  suit  to  J. 
A.  Blount  antf  T.  B.  Ward.  From  a  Judg- 
ment discharging  Blount  as  garnishee,  plain- 
tiffs appeal.  Atflrmed. 

London  &  Fltts,  for  appellants. 

ANDERSON,  3.  While  the  statute  aatbor- 
Izes  a  creditor  of  a  corporation  to  subject  by 
garnishment  any  unpaid  balance  on  the  stock, 
the  creditor  must  show  that  there  la  some- 
thing due;  and,  falling  to  do  so,  he  does  not 
make  out  a  case  against  the  garnishee. 
Blount  in  hlB  oral  answer  admits  buying  $5,- 
000  of  the  stock  held  by  Oulley  In  the  Bridge- 
port Company  for  $1,200.  which  Bald  sum 
went  to  pay  certain  notes  glTen  1^  GuUey. 
The  proof  doea  not  show  that  these  Botes 
were  due  upon  the  stock  Issued  to  Gulley, 
but  Indicates  that  they  were  held  for  debts 
contracted  by  Galley  for  the  land,  etc.,  put 
Into  the  Bridgeport  corporation.  The  articles 
of  Incorporation  of  the  Bridg^rt  Company 
were  introduced,  and  show  that  Gulley  got 
910,000  Btotk,  92,500  paid  in  and  the  balance 


to  be  iwld  by  a  conveyance  of  properly,  and 
there  was  no  proof  that  the  property  bad 
never  been  conv^ed.  or  that  Gulley  owed  the 
Bridgeport  Company  anything  on  the  stock 
he  sold  to  Bount.  It  matters  not  what  Bount 
paid  Gulley  for  the  stock,  pM  he  ooold  not  be 
liable  to  the  corporation,  or  its  (redltors,  un- 
less It  was  shown  that  Gulley  had  not  paid 
for  said  stock.  The  plaintiff  not  only  failed 
to  affirmatively  show  that  there  was  any- 
thing owing  the  Bridgeport  Company  fat  the 
stock  bought  by  Blount,  but  the  proof  afford- 
ed an  infer^ce  that  Galley  had  paid  for  said 
stock.  The  artidee  of  incorporation  recite 
$2,600  paid  and  the  oUier  $7,500  to  be  cancel- 
ed by  a  conveyance  of  i»tv>erty,  and  Blount 
stated  that  the  company  had  accepted  the 
land.  Gull^  could,  under  the  statute,  pay 
his  subscription  In  property.  Section  8467  of 
the  Code  of  1907. 
The  jndgucmt  of  the  city  court  la  affirmed. 

DOWDELL,  a  J.,  and  McCLELLAN  and 
SAXRB,  JJ.,  concur. 


NA-SHVILLE.  C.  &  ST.  ti.  RT.  T.  H.  M. 
LONG  &  SON. 
(Supreme  Court  of  Alabama.    Jane  10,  1909. 
Rehearing  Denied  June  30,  1909.) 

1.  Cabbiers  <S  159*)— Cabbiaqe  of  Fbeiohiv- 

CO  NTBACTS— VaLT  DITT. 

A  stipulation  in  a  bill  of  lading,  Umitiop 
the  time  within  which  claims  for  damages  shall 
be  presented,  is  valid,  provided  the  time  fixed 

is  reasonable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.      G70,  671 ;  Dec  -Dig.  |  159.*] 

2.  Cabbiebs  (§  159*)— Cabbiaqe  or  Fbeight— 
Conthacts—Validitt. 

A  stipulation,  in  a  bill  of  ladiiv  for  the 
carriage  of  freight  from  Alabama  for  delivery 
at  St.  Louis,  that  claims  for  damage  most  be 
made  to  the  agent  at  the  point  of  delivery 
promptly  sfter  the  arrival  of  the  property,  and 
if  delayed  more  than  30  days  after  the  delivery, 
or  in  due  time  for  the  delivery,  no  carrier  shall 
be  liable,  is  invalid,  because  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  670,  671 ;  Dec.  Dig.  {  150.*] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  H.  M.  Long  &  Sou  against  the 
Nashville,  Chattanooga  &  St  Louis  Railway. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Walker  &  Spragins,  for  appellant  John  A. 
Losk.  for  a^iellee. 

SIMPSON,  J.  This  action  was  brought  by 
the  appdlee  against  the  appelant,  for  dam- 
agea  for  failure  to  d^ver  19  cords  of  tan 
bark  received  by  It  as  a  conunon  carrier,  to 
be  delivered,  respectively,  at  St  Louis,  Mo., 
and  New  Albany,  Xnd.  The  d^ndant's  pleas 
set  up  the  stipulation  in  tlie  bill  of  lading 
as  follows,  to  wit:  "Claim  for  loss  or  dam- 
age must  he  made  In  vrrltlng  to  the  agent  at 
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the  ptoint  of  dellrery  promptly  after  the  ar- 
rival of  the  property,  and  If  delayed  more 
than  30  days  after  the  delivery  of  the  prop- 
erty, or  after  due  time  for  the  delivery  there- 
of, no  carrier  hereunder  shall  be  liable  In 
any  erent."  One  plea  alleges  that  no  claim 
was  made  at  the  point  of  delivery  within  80 
days,  and  the  other  Otat  no  claim  was  made 
at  said  point  before  the  commencement  of 
this  suit. 

Stipulations  limiting  the  time  within  which 
claims  shall  he  prraented  are  recognized  as 
l>elDg  valid,  provided  the  time  fixed  Is  reason- 
able. 4  Elliott  on  Railroads  (2d  Ed.)  i  1S12, 
and  notes.  The  question  of  reasonableness 
seems  to  depend  on  the  opportunities  wtrfch 
the  party  has  to  know  of  the  loss,  and  It  la 
said  that  It  Is  proper  that  a  reasonable  limi- 
tation be  fixed,  so  that  the  carrier  may  be 
enabled  to  inform  himself  of  the  actnal  facts 
while  the  occurrence  Is  recent.  1  Hntchln- 
son  on  Carriers  (3d  Ed.)  H  ^  443,  and 
notes.  Our  own  court  has  held  that  a  stipu- 
lation requlrli«  claim  to  be  presraited  within 
30  days  from  the  date  of  the  receipt  Is  un- 
reasonable; the  court  saying  that  "30  days 
might  elapse  before  the  consignee  became 
aware  that  anything  had  been  consigned  to 
bim."  So.  EfXpresB  Co.  t.  Caperton,  44  Ala. 
101,  103,  4  Am.  Rep.  118.  This  was  followed 
in  a  case  requiring  presentation  of  the  claim 
within  32  days  from  the  date  of  the  contract 
So.  Express  Co.  v.  Bank,  108  Ala.  617,  S20, 
IS  South.  664.  Again,  we  held  that  90  days 
after  the  receipt  Is  reasonable.  Broadwood 
v.  Southern  Stress  Co.,  148  Ala.  17,  41 
Sooth.  769. 

On  the  other  hand,  the  Court  of  Exchequer 
in  England  held  that  a  stipulation  for  presen- 
tation of  a  claim  within  3  days  after  deliv- 
ery of  the  goods  was  reasonable.  The  Su- 
preme Court  of  the  United  States,  after  an 
ezhanstlve  analysis  of  previous  cases,  held 
that.  In  view  of  the  fact  that  the  loss  occur- 
red within  2  days  after  the  bill  of  lading  was 
signed  and  the  shippers  were  notified  3  days 
thereafter,  a  stipulation,  In  a  bill  of  lading  by 
a  steamship  company,  that  the  claim  must  be 
presented  within  30  days  from  the  date  of 
the  bill  was  reasonable,  soying  that  the  rea- 
sonableness depended  on  the  length  of  the 
voyage,  etc.  Queen  of  the  Pacific,  180  U.  S. 
49.  57,  21  Sup.  Ct  278,  281,  45  L.  Ed.  419. 
The  court  say,  speaking  of  the  rule  giving  ef- 
fect to  such  stipulations:  "It  contravenes  no 
[inbllc  policy.  It  excuses  no  negligence.  It 
is  perfectly  consistent  with  holding  the  car- 
rier to  the  fullest  measure  of  good  faith,  of 
diligence,  and  of  capacity,  which  the  strictest 
rules  of  the  common  law  required;  and  It 
Is  Intrinsically  Just,  as  applied  to  the  present 
case."  The  Supreme  Court  of  North  Caro- 
lina takes  a  position  different  from  many 
other  courts,  and  holds  that  such  stipula- 
tions are  In  derogation  of  the  common  law. 


and  are  void  unless  proved  to  be  reasonable. 
It  accordingly  holda  that  a  clause  requiring 
the  claim  to  be  presented  within  SO  days  after 
delivery,  or  after  due  time  for  delivery,  Is 
unreasonable.  Gwyn  Harper  Mfg.  Co.  v. 
Railroad,  128  N.  C.  280,  38  S.  E.  894,  83  Am. 
St  Rep.  675. 

Considerable  time  must  be  allowed  for  a 
freight  train  to  travel  from  Alabama  to  St. 
Louis,  and  a  shipper  here  would  have  ta 
wait  until  the  time  when  it  might  have  been 
delivered,  and  then  ascertain  whether  the- 
freight  had  been  delivered,  and  make  his 
claim  there.  Under  the  facts  of  this  case,  the 
requirement  that  the  claim  shall  be  present- 
ed at  the  point  of  dellrery  within  30  days  Is 
unreasonable. 

The  Judgment  of  the  court  is  affirmed. 

DENSON.  HcCLBLLAN,  and  MAYFIELD, 
JJ.,  concur. 


JACKSON  V.  BADHAM. 
(Supreme  '0>urt  of  Alabama.    May  13,  1900. 

Rehearing  Denied  June  30,  1909.) 
Dekds  (S  62*)— Condition— Waives. 

A  deed  conveyed  land  to  a  trustee,  to  be 
held  until  the  formation  of  a  certain  construc- 
tion company,  when  the  trustee  was  to  convey 
to  the  company  If  It  agreed  to  fnlfill  certain 
expressed  conditions ;  the  grantor  to  receive  a 
certain  amount  in  cash  and  the  balance  in  paid- 
ap  stock  of  the  company.  Betd;  that  the  gran- 
tor, by  receiving  the  atock  which  was  to  be  is- 
sued to  him  on  the  final  delivery  of  the  deed, 
and  by  attending  meetings  of  tbe  stockholders 
while  the  land  was  being  platted,  etc.,  waived 
a  fuller  compliance  with  the  conditions,  which 
were  to  precede  actual  delivery  of  tlie  deed 
to  the  company. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {S  128,  129;  Dec.  Dig,  {  62.*] 

Appeal  from  Chancery  Court  Jefferson 
County ;  A.  H.  Benners,  Chancellor. 

Bill  by  Mollie  J.  Jackson  against  Henry  I*. 
Badham.  From  a  decree  for  defmdan^  com- 
plainant appeals.  Affirmed. 

George  Huddleston,  for  appellant  Pwcy  & 

Benners,  for  appellee. 

SIMPSON,  J.  The' bill  In  this  case  was  fil- 
ed by  the  appellant  under  tbe  statute  to  quiet 
title,  and  also  prays  that  if  It  shall  be  found 
that  tbe  defendant  asserts  title  through  any 
Invalid  or  Illegal  title,  the  same  shall  be  can- 
celed and  set  aside  as  null  and  void.  It  ap- 
pears, from  the  pleading  and  proof,  that  on 
October  24,  1887,  John  Jackson,  who  was  the 
owner  of  the  land  in  question,  executed  a 
deed  (which  was  Joined  in  by  his  wife,  the 
complainant)  conveying  the  land  to  M.  T. 
Sumner,  as  trustee,  to  be  held  by  him  until 
"the  construction  company  •  •  •  com- 
plies with  Its  contract  of  December  13,  1886, 
which  said  contract  is  made  a  part  of  this 
deed,"  and  provides  that  if  the  constmction 
company  falls  to  comply  with  its  contract  the 
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deed  is  to  be  void.  The  consideration  named 
in  the  deed  Is  $80  In  hand  paid  and  5.20 
shares  In  the  Clifton  I<and  Company.  Said 
contract  Is  between  said  Sumner  and  Tarlous 
landholders,  Including  said  Jackson,  who 
agree  to  deliver  deeds  to  the  land  company 
to  be  formed,  at  the  price  of  $75  per  acre, 
$10  In  cash,  and  $65  In  full-paid,  nonassess- 
able stock,  and  said  Sumner  1b  to  convey  the 
said  property  to  said  land  company  when 
formed,  "and  provided,  also,  that  the  con- 
struction company  •  •  •  agree  and  bind 
themselves  to  fulfill  the  following  terms  and 
conditions  of  this  contract" — and  goes  on  to 
provide  for  the  purchase  of  l.OOO  acres  of 
land,  also  ttie  right  of  way  for  a  railroad, 
which  Is  to  be  built  and  equipped,  "work  on 
said  railroad  to  be  begun  as  soon  as  rights 
of  way  are  secured,  and  in  no  event  longer 
than  60  days  from  the  organization  of  the 
land  company."  A  snbseqaent  agreement  was 
made,  dispensiag  with  the  absolute  require- 
ment of  securing  1,000  acres  of  land,  and 
while  the  name  of  said  Jackson  seems  to  be 
signed  by  C.  McAdory,  to  said  agreement 
(which  Is  Exblblt  X),  yet  the  agreement  of 
counsel  In  this  case  states :  "It  Is  agreed  that 
Exhibit  X,  attached  hereto,  Is  a  true  and  cor- 
rect copy  of  agreem^t  entered  Into  between 
John  Jackson  and  others  and  Sumner,  trus- 
tee, together  with  the  modification  thereof." 
John  Jackson  fs  now  dead,  and  the  complain- 
ant claims  as  widow  luidfir  tbe  homestead  ex- 
emption statute^ 

The  claim  of  tbe  complainant  Is  that,  ac- 
cording to  said  agreement,  the  deed  was  not  to 
be  made  by  the  trustee  to  the  land  company 
until  all  the  proristons  ot  the  contract  were 
compiled  witb,  and  that  therefore  Us  act  In 
conveying  the  property,  before  each  compli- 
ance, was  beyond  bis  uithorlty  as  trustee, 
and  the  deed  Told.  We  understand  the  agree- 
ment to  be  that  tbe  property  was  to  be  con- 
veyed to  the  land  company  "when  It  was 
formed***  provided  titie  cojistniction  company 
agree  and  bind  themselves,  etc  But,  In  pase* 
Ing  over  ttala  qneetloa  and  the  question  as  to 
whether  time  was  made  of  tbe  essence  of  the 
agreemrat,  we  think  the  evidence  Is  not  dear 
and  satisfactory  as  to  what  part  of  the  land, 
beyond  the  two  acres  rested,  on  which  was 
the  dwelling  house,  was  in  possession  of  Mrs. 
Jackson,  either  before  or  at  the  time  of  the 
filing  of  the  bin.  The  evidrace  also  shows 
that  the  agreement  was  substantially  per- 
formed, and,  if  there  was  any  failure,  the 
testimony  is-not  controverted  that  Mr.  Jack- 
son, in  his  lifetime,  received  the  stock  which 
was  to  be  issued  to  him  on  the  final  delivery 
of  the  deed  to  the  land  company;  that  he 
attended  tbe  meetings  of  tbe  stockholders, 
while  the  land  was  being  platted,  etc.,  thus 
showing  a  waiver  of  any  conditions  which 
might  have  been  Insisted  on ;  and  no  offer  is 
made  to  return  the  stock. 


On  the  whole  evidence,  we  think  the  chan- 
cellor decided  correctly*  and  the  decree  at 
the  court  Is  aflBrmed. 

Affirmed. 

IX>WDELL,  C.  J.,  and  MA7FIEU>  and 
SAXBE,  JJ.,  concur. 


FIDELITY  MUT.  LIFE  INS.  CO.  v.  SAT- 

TEBFIELD. 
(Supreme  Court  of  Alabama.    June  10,  1909. 
RehearlDg  Denied  June  30,  1^.) 

1,  InsDSANCE  (S  654^*)— Paticekt  or  Pne- 

MIUMS— Evidence. 

Where,  in  an  action  on  a  life  polfcy,  de- 
fendant claimed  that,  though  it  bad  issued  a 
receipt  for  premiums,  the  same  had  not  been 
in  fact  paid,  but  that  insured  had  only  given 
tiis  notes  therefor,  tbe  admlsaion  of  evidence 
that  on  the  day  Insured  received  the  policy  and 
the  receipt  he  bad  $100  in  his  pocket  was  error ; 
that  a  debtor  had  means  witb  which  to  pay  not 
being  evidence  tending  to  sbow  that  he  did  pay. 

[E^.  Note. — For  other  cases,  see  Insuraaoe, 
Cent.  Dig.  H  1674,  1686;  Dec.  Dig.  {  654»^.*J 

2.  Appeai.  and  EBBOa  (1  1053*)— Habmless 
Ebbob— Aduissign  of  Evidence. 

Iq  an  actioii  on  a  life  oolicy,  error  In  ad- 
mitting testimony  that  on  the  day  insured  re- 
ceived bis  ;>olicy  he  bad  a  certam  amount  ot 
money  in  his  jtocket,  offered  on  the  issae  wheth- 
er he  had  paid  the  premium,  was  not  cured  by 
a  charge  that  the  evidence  did  not  tend  to  show 
that  the  premium  was  paid,  bat  was  only  a 
circtunstance  showing  that  he  could  have  paid 
it ;  the  natural  tendency  of  such  eridmce  being 
to  influeuce  the  jury  in  finding  their  verdict. 

[Ed.  Note.— For  other  cases,  see  ^peal  and 
Error,  Dec.  Dig.  S  1053.*] 

Appeal  from  City  Court  of  Bessemer;  Wilt 
11am  Jackson,  Ju^e. 

Action  by  Mrs.  Ida  Satterfleld  against  tbe 
Fidelity  Mutual  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  ap* 
peals.  Reversed  and  remanded. 

Cabanlss  &  Bowie,  for  api^ellant.  Estes* 
Jones  &  Welch,  for  appellea 

MATFIELD,  J.  This  was  an  action  on  a . 
life  Insurance  policy.  The  real  Issue  liti- 
gated was  wheUier  or  not  the  policy  was 
forfeited  under  Its  terms,  for  failure  to  pay 
premiums,  before  tbe  death  of  the  Insured. 
The  beneficiary  produced  In  evidence  a  re- 
ceipt from  the  insurance  company,  which  on 
its  face  showed  payment  by  tbe  insured  of 
the  premiums  within  tbe  terms  (tf  the  policy.  - 
The  Insurance  company  claimed  that  the 
premiums  were  not  paid  In  fact,  but  that  the 
insured  executed  his  notes  for  the  pronlnm^ 
paysble  at  snbsequent  dates,  with  condition 
in  the  notes  that  the  policy  should  be  for- 
feited If  the  notes  were  not  paid  at  maturity, 
and  that  the  policy  provided  for  such  notes 
and  condition  therein;  that  the  notes  were 
not  paid  at  maturity,  and  bad  never  been 
paid  by  the  Insured,  or  by  any  other  person. 
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Tbese  Dotes  were  fntroduced  In  evidence  hy 
the  Insurance  company. 

Tbe  real  issue  being  whether  or  not  the 
premlnms  had  been  paid,  the  trial  court  al- 
lowed the  plaintiff,  over  tbe  objection  of 
defendant,  to  prove  tliat  the  Insured,  on  tbe 
day  he  received  the  policy  and  on  the  day  the 
receipt  was  Issued  by  the  company  to  him, 
bad  9100,  besides  some  change,  in  his  pocket 
This  was  error.  As  was  well  said  by  the 
Suprane  Court  of  Massachusetts,  in  the  case 
of  Atwood  T.  Scott,  99  Mass.  177.  06  Am. 
Dec  728:  "Experience  is  not  sufficiently  uni- 
form to  raise  the  presumption  that  one  who 
has  the  mesns  of  payli«  a  will  actually 
pay  It."  The  fact  that  a  debtor  had  means 
with  whldi  to  pay  Is  not  erldence  tending  to 
show  he  did  pay ;  but  the  fact  that  a  party 
had  no  means  mit^t  tend  to  show  that  he 
did  not  or  could  not  pay.  Tlie  same  court, 
in  the  case  of  Hlltcm  t.  Scarbrongii,  5  Gray, 
4S2,  said:  "The  fact  of  the  r^rated  worth 
of  a  defendant,  and  his  supposed  ability  to 
pay,  and  his  dealings  with  third  parties,  are 
incompetoit  to  prove  paymoit  of  a  note  in 
question."  The  same  rule  is  announced  In  1 
Wigmore  on  Brldence,  |  99,  and  we  think  It 
the  correct  one; 

There  Is  a  dictum  in  the  case  of  Insurance 
Ca  T.  Bledsoe,  62  Ala.  660,  to  the  effect  that 
"tbe  ability  of  tbe  Insured  to  make  payment 
of  the  premiums  would  be  admissible  in  con- 
nection with  legal  evidence  of  an  excuse  for 
the  nonpayment"  In  that  case  the  insarance 
company  undertook  to  prove  by  letters  from 
the  insured  his  inability  to  pay,  and  hence 
this  would  have  rendered  such  evidence 
competent  in  that  case  to  rebut  tbe  evidence 
offered  by  the  other  party.  But  the  evi- 
dence offered  by  tbe  plaintiff  In  that  case 
was  held  to  be  inadmissible,  though  the  In- 
admissibility was  put  upon  the  gronnd  that 
It  was  a  mere  declaration  of  the  insured  In 
his  own  behalf,  capable  of  being  mannfectur- 
ed  by  himself  for  the  express  purpose ;  and, 
after  holding  It  inadmissible,  the  court  added 
that  a  part  of  the  evidence  as  to  the  Insur- 
ed's ability  to  pay  would  be  admissible  In 
connection  with  legal  evidence  of  an  excuse 
for  the  nonpaymmt.  So  In  that  case  the  dic- 
tum was  correct,  and  it  Is  probably  a  cor- 
rect pnvositlon  of  law;  bnt  that  case  is 
deariy  distinguishable  from  thla,  in  that  the 
defendont'a  ability  to  pay,  and  the  excuse  tor 
mmpayment,  were  the  disputed  Issues  tiiere, 
and  not,  as  In  this  case,  payment  Tel  non. 
We  bave  a  number  ot  other  dedtions  in  this 
state  to  the  effect  that  soch  evidence  as  this 
la  question  is  pr(q>er  and  admlsBlble  when  the 
llnandal  standing  of  a  party,  or  the  ques- 
tion as  to  whether  or  not  he  owns  certain 
propertr,  or  his  solvency  or  Insolvency,  is  an 
Issoe  in  the  trial ;  but  we  find  none  holding 
that  erldence  that  a  man  had  means  with 
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which  to  pay  la  admissible  to  prove  that  he 
did  pay. 

This  error  was  not  cured  by  tbe  charge 
of  the  court  to  the  effect  that  the  evidence 
did  not  go  to  show  that  the  premium  was 
paid ;  that  it  was  only  a  circumstance  show- 
ing that  he  could  have  paid  it.  We  cannot 
know  that  the  effect  of  this  evidence  did  not 
influence  the  }ury  in  finding  their  verdict. 
Its  natural  tendency  was  to  do  so. 

For  this  error  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

SIMPSON,  DENSON,  and  UcCLELLAN. 
33.,  concur. 


BUSH  T.  THOMAS. 

(Supreme  Oonrt  of  Alabama.    May  18,  1909. 
Rehearing  Denied  Jnne  80^  1909.) 

1.  FOBCIBLE  ENTBT  AND  DBTAINEB  (J  9*)— 

Pbiob  Possession  of  Plaintift. 

In  an  action  o£  forcible  entry  and  unlawful 
detainer,  plaintiff  must  show  sudi  prior  actaal 
possession  as,  If  continued  for  tbe  necessary 
period,  would  vest  title  in  him ;  and  his  pos- 
session must  be  open^  notorious:  adverse,  and 
oontinaous,  constructive  possession  not  Iwing 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  il  S7-S1;  Dec. 
Dig.  i  9.*] 

2.  FOECIBLB  BNTST  AND  DnAIUBB  (|  29*)— 

BviDBncE— Adhissihilitt  of  Dkbd. 

In  an  action  of  fordble  entry  and  unlaw- 
ful detainer,  a  deed  offered  by  plaintiff  is  not 
admissible  in  evidence  to  show  tbe  extent  of 
possession,  unless  plaintiff  has  given  evidence  of 
actual  possession  of  the  land  m  question  or  a 
part  thereof. 

[Ed.  Note.— For  other  casestsee  Fordble  En- 
try and  Detainer,  Dec.  Dig.  {  29.*] 

3.  FoBciBLx  Entbt  and  DETAinsa  a  29*)— 

SUFFICIBNCY  OF  EVIDXNCE. 

Evidence  In  an  action  of  forcible  entiy  and 
unlawful  detainer  held  not  sufficient  to  show 
actual  posseesiou  in  tbe  plaintiff. 

[Ed.  Note.— For  otber  cases,  see  Forcible  Bb- 
try  and  Detainer,  Dec  Dig.  i  29.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  by  J.  W.  Bush  against  John  Thom- 
aa  A  general  affirmative  charge  was  given 
in  favor  of  defendant,  and  plaintiff  appeals. 
Affirmed. 

Bush  A  Bush,  for  appellant  John  H.  Mil- 
ler, for  appellee. 

SIMPSON,  J.  This  action  of  forcible  en- 
try and  unlawful  detainer  was  brought  by 
the  appellant  against  tbe  appellee,  and  the 
general'  affirmative  charge  was  given  In  fa- 
vor of  the  defendant  The  plaintlflTs  evidence 
was  the  testimony  of  a  civil  engineer,  who 
testified  that  about  two  years  before  the 
trial  he  had  made  a  snrr^  of  the  land  for 
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the  plaintiff;  that  he  located  the  cornen  of 
the  land  and  had  stakes  put  doini<  He  at- 
tached a  pl&t  of  the  land,  made  by  him, 
showing  that  It  was  divided  Into  lots,  streets, 
and  alley 8,  and  stated  that  he  had  put  down 
stakes  tor  the  streets  and  lots;  that  It  was 
vacant,  unimproved,  uncultivated,  and  uu* 
occupied;  and  that  he  never  went  back  on  it 
AnothOT  witness  testified  that  he  assisted 
In  the  survey,  and  never  went  back  on  the 
land,  except  to  offer  the  lote  for  sale.  An- 
other, that  at  the  plaintiff's  Instance  he 
went  on  the  land  once  or  twice,  employed 
laborers  to  continue  to  cut  out  and  open  up 
the  streets  during  the  year  1907,  and  walked 
over  the  land,  saw  the  stakes,  and  offered 
lots  for  sale.  Plaintiff  testified  that  before 
defendant  took  possesidon  he  told  plaintiff 
that  he  (plaintiff)  had  10  acres  of  land  that 
belonged  to  defendant,  and  plaintiff  told 
him  to  sue  for  It  If  he  thought  he  had  a  bet- 
ter title,  and  that  shortly  thereafter  defeud- 
nnt  placed  a  fence  around  the  land.  Plain- 
tiff offered  In  evidence  a  deed  to  tbe  land, 
which  was  excluded.  Plaintiff  then  offered 
the  deed,  "and  to  limit  the  evidence  of  the 
deed  to  the  possession  of  the  entire  tract  of 
land,"  and  the  court  again  sustained  the  ob- 
jection to  the  introduction  of  the  deed. 

In  the  action  of  forcible  entry  and  unlaw- 
ful detainer,  the  plaintiff  must  show  prior 
actual  possession.  Constructive  possession 
Is  not  sufficient.  Clements  v.  Hays,  76  Ala. 
281;  Farley  v.  Bay  Shell  Road  Co.,  125  Ala. 
185,  192,  193,  27  South.  770.  The  plaintiff 
must  show  such  actual  possession  as,  if 
continued  for  the  necessary  period,  would 
vest  In  him  a  title.  O'Donohoe  v.  Holmes, 
107  Ala.  490,  18  South.  263.  The  deed  could 
not  be  admitted  to  prove  constructive  pos- 
session, and  the  question  then  arises:  Was 
It  admissible  for  the  purpose  of  showing  the 
extent  of  the  plalntlCTs  possession?  A  deed 
Is  admlssiUe  for  that  purpose  only  when  the 
party  Is  In  actual  possession  of  a  part  of  a 
tract  of  land,  in  order  to  show  the  extent 
of  his  possession. 

"Mere  color  of  title  does  not  draw  posses- 
sion to  one  who  Is  not  in,  or  does  not  take, 
actual  possession  of  some  part  of  the  land." 
Black  V.  T.  C,  I.  &  R.  R.  Co.,  93  Ala.  Ul, 
0  South.  537;  Bailey  v.  Blacksher  Co.,  142 
Ala.  257,  37  South.  827.  The  evidence  In 
this  case  was  not  sufficient  to  show  actual 
irossesfilon  In  the  plaintiff.  1  Cyc.  003;  Liv- 
iugton  V.  Pendergast,  34  N.  H.  544,  550;  Dil- 
lon V.  Mattox,  21  Ga.  113,  117;  Mission,  etc., 
V.  Cronin,  143  N.  Y.  524,  38  N.  E.  964;  Byn- 
um  V.  Hewlett,  137  Ala.  334,  34  South.  391: 
O'Donohue  v.  Holmes,  supra;  Elyton  Land 
Co.  V.  Denny,  108  Ala.  553,  562,  18  South. 
561. 

There  was  no  error  In  excluding  the  deed. 
The  possession  must  be  c^u,  notorious,  ad- 

verf«.  and  continuous. 


There  was  no  a:ror  In  giving  the  general 
charge  in  favor  of  the  defendant. 
The  Judgment  of  the  court  is  afilrmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  DENSON  and 
UAYFIEIJ>,  JJ.,  concur. 


GOSTELLO  T.  FEAGIN,  Judge. 
(Supreme  Court  9f  Alabama.    May  24,  1909k 
Rehearing  Denied  June  SO,  1009:) 

1.  Joey  (8  10*)— Constitutional  Guarawtt. 

Const.  1901,  S  11,  guaranteeing  a  right  of 
trial  by  jury,  extends  only  to  those  cases  la 
which  the  right  existed  at  the  time  of  the  adop- 
tion of  that  provision. 

lEd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  27% ;  Dec.  Dig.  I  10.*] 

2.  JuBT  (i  23*)— Right  to  Tbial  by  Just- 
Violation  or  Municipal  Oboinance. 

A  municipality  is  not  without  power  to 
pass  an  ordinance  prohibiting  the  givmg  away 
or  otherwise  disposiog  of  intoxicating  liquor, 
on  the  theory  that  it  cannot  convert  an  offense 
against  the  laws  of  the  state  into  an  offense 
against  an  ordinance,  causing  a  denial  of  a  ju- 
ry trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  fiS  152,  153 ;  Dec.  Dig.  fi  23.*J 

Appeal  from  Criminal  Court,  Jefferson 
Couu^;  William  E.  Fort,  Judge. 

Petition  by  Morris  C-ostello  for  a  writ  of 
prohibition  to  be  directed  to  N.  B.  Feagln, 
as  Judge  of  the  Inferior  Court  of  Birming- 
ham. Judgment  denying  the  writ,  and  pe- 
titioner appeals.  Affirmed. 

A.  Latady,  for  appellant  J.  Q.  Smith,  for 
appellee. 

SAXRB,  J.  This  Is  an  appeal  from  tbe 
judgment  of  the  criminal  court  of  J^erson 
county  denying  a  writ  of  prohibition.  Peti- 
tioner had  been  arrested  on  a  warrant  which 
was  based  upon  an  affidavit  charging  that 
petitioner  "did  ^ve  away  or  otherwise  dis- 
pose of  spirituous,  vinous,  or  malt  liquor  In 
violation  of  Ihe  state  prohibition  law  and  Or- 
dinance 181,  amending  section  805  of  the 
City  Code  of  Birmingham,  against  the  laws 
and  ordinances  of  the  dty  of  Blrmlnn^m.'* 
The  affidavit  had  been  t^ken  and  the  warrant 
issued  by  the  clerk  of  the  Inferior  criminal 
court  of  Birmingham.  Upon  hl»  arrest  pe- 
titioner demanded  a  trial  by  Jury,  and  In  or- 
der to  avoid  Incarceration  ad  Interim  gave 
ball  for  bis  appearance  on  a  future  day  In 
the  Inferior  criminal  court.  In  that  court 
tbe  petitioner  moved  that  tbe  warrant  of  ar^ 
rest  be  quashed,  and  for  his  discbarge,  on  the 
ground  that  the  case  presented  was  a  charge 
under  the  law^  of  the  state  of  Alabama,  and 
that  the  court  there  had  no  Jurisdiction  to 
try  the  same ;  bis  theory  being,  as  we  under- 
stand his  statement  of  It  that  it  was  not 
within  tbe  competency  of  the  city  of  Mrmlog- 
ham  to  convert  an  offense  against  the  law  of 
the  state  of  Alabama  into  an  offense  against 
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an  ordinance  of  tbe  city  of  Blrmln^m,  with 
effect  to  deprive  blm  of  the  right  to  trial  by 
Jory.  The  petition  averred  that  tbe  Judge  of 
the  Inf^or  coort,  having  overruled  bis  mo- 
tion, proposed  to  proceed  with  tbe  trial  of  pe- 
titionw  under  tbe  affidavit  as  for  a  violation 
of  the  ordinance  of  the  city.  Wherefore  pe- 
titioner prayed  for  a  writ  of  prohibition  to 
restrain  the  Jndge  of  tbe  inferior  court  from 
proceeding  farther  to  try  petitioner  as  for  an 
<^enBe  agninst  the  ordinance  of  the  cUtj  of 
Birmingham. 

Appellant  concedes  that  section  11  of  the 
Constitntlon  (of  1901)  gives  no  aid  to  bis  con^ 
tention,  for  the  reason  that  tbe  guaranty  of 
tbe  right  of  trial  by  jury,  given  by  that  sec- 
tion, extends  only  to  those  cases  In  which  the 
right  existed  at  the  time  of  the  adoption  of 
the  provision.  The  petition  quotes  section  8 
of  the  Gonatltvtton,  which  provides  "that  no 
person  shall,  tor  any  Indictable  offense,  be 
proceeded  against  criminally,  by  Informa- 
tion," with  exceptions  not  affecting  his  case, 
and  tbe  proviso  to  tbe  same  section  in  lan- 
gnage  as  follows:  "Provided,  that  In  cases 
of  misdemeanor,  the  Legislature  may  by  law 
dispense  with  a  grand  Jury  and  authorize 
such  prosecutions  and  proceedings  before  jus- 
tices of  the  peace  or  such  other  Inferior 
courts  as  may  be  by  law  established" — and 
complains  that,  whatever  power  tbe  Legisla- 
tnre  may  have  to  dispense  with  Indictments 
in  cases  of  Indictable  offenses,  no  municipal 
corporation  has  such  power.  The  judge  of 
the  Infotor  coort  was  proceeding  in  conform- 
ity with  section  4  of  the  act  establlshliig  that 
court  Acts  18B4-9S,  p.  027  et  seq.  Tbe  va- 
lidity of  that  act  as  a  compliance  with  the 
proviso  of  section  8  of  the  Constitution  (of 
1901)  is  nc^  questioned.  The  true  meaning, 
then,  of  aivtilanrs  con^tloD,  Is  that  the 
mnnidpallty  was  without  power  to  iwsb  the 
ordinance  nnder  which  he  was  being  prose- 
cuted, and  this  lack  of  power  Is  predicated 
upon  tbe  ecmstltntional  provision  In  question. 
As  aiiitalnlng  Ua  position,  appellant  quotra 
jodgtt  Dillon  a«  follows:  "A  general  grant 
of  power*  nacti  as  mere  authority  to  make  by- 
laws or  authority  to  make  by-laws  for  tbe 
good  oovemment  of  the  place,  and  the  like, 
dunild  not  be  held  to  confer  aatborlty  upon 
tiie  corporation  to  make  an  ordinance  pnn- 
lahinc  an  act^^or  example,  an  assault  and 
liattery— ^blch  la  made  punlahaMe  as  a  cxlm- 
Inal  ofEense  by  the  laws  of  the  state."  Treat- 
ing of  the  eonstltntlonal  question  involved  In 
Uie  quotation  from  Jndge  Dillon,  Judge  Cool- 
er lenmrfcs  that  the  dear  weight  of  author- 
ity is  to  ttM  contrary,  though 'the  decisions 
are  not  nnifbim.  Gtnvt  Um.  (7th  Ed.)  279, 
note. 

But,  irtutterer  Tlew  the  tez^wrlter8  may 
take,  the  question  is  not  opea  for  debate  In 


Alabama.  The  case  of  Mayor  of  Mobile  v. 
Allaire,  14  Ala.  400,  Involved  tbe  validity  of 
an  ordinance  of  tbe  city  of  Mobile  whlcb  un- 
dertook to  punish,  as  for  an  offense  against 
the  municipality,  an  assault  and  battery, 
committed  within  tbe  dty.  Collier,  C.  J., 
said:  "Tbe  object  of  tbe  power  conferred  by 
the  charter,  and  tbe  purpose  of  the  ordinance 
Itsdf,  was  not  to  punish  for  an  offense 
against  the  criminal  justice  of  the  country, 
but  to  provide  a  mere  police  regulation  for 
the  enforcement  of  good  order  and  quiet  with- 
in the  limits  of  tbe  corporation.  So  far  as  an 
offense  has  been  committed  aifalnst  the  pub- 
lic peace  and  morals,  tbe  corporate  authori- 
ties have  no  power  to  Inflict  punlsbment,  and 
we  are  not  informed  that  they  have  attempt- 
ed to  arrogate  it.  It  Is  altogether  Immaterial 
whether  the  state  tribunal  has  Interfered  and 
exerdsed  Its  powers  In  bringing  tlie  defend- 
ant before  it  to  answer  for  tbe  assault  and 
battery;  for  whether  he  has  been  there  pun- 
ished or  acquitted  Is  alike  unimportant  Tbe 
offenses  against  the  corporation  and  the 
state,  we  have  seen,  are  distinguishable,  and 
wholly  disconnected,  and  the  prosecution  at 
tbe  suit  of  each  proceeds  upon  a  different 
hypothesis.  The  one  contemplates  the  observ- 
ance of  tbe  pcAce  and  good  order  of  tbe  dty. 
The  other  has  a  more  enlarged  object  In 
view — ^the  malntraianro  of  the  peace  and  dig- 
nity of  the  state."  l%ls  case  was  decMed  in  . 
1818,  and  has  never  been  ■  questioned.  In 
Withers  T.  State,  86  Ala.  252,  dedded  In  1860. 
which  we  quote  as  apropos  of  appellant's 
contention  that  he  la  being  proceeded  against 
criminally,  It  was  said :  "The  tenth  section 
[of  article  1  of  the  Constitution  of  1819]  de- 
clares that  In  all  criminal  prosecutions  'the  * 
accused  has  ttie  right  to  be  heard  by  himself 
and  counsel.'  The  common-law  deflnltlon  of 
a  crlrn^  as  given  by  Blackstone,  Is  an  act 
committed  or  omitted  In  violation  of  a  pub- 
lic law  (4  Black.  Com.  3),  and  tbe  term  'crim- 
inal prosecutions,*  as  employed  in  the  Consti- 
tution, relates  exclusively  to  prosecutions  for 
violations  of  the  public  laws  of  tbe  state.  A 
dty  ordinance  Is  not  a  public  law  of  the 
state,  but  a  local  law  of  a  particular  corpora- 
tion, made  for  Its  Internal  practice  and  good 
government.  Moreover,  if  munldpal  cases 
before  a  mayor  of  a  city  or  town  were  'crim- 
inal prosecutions*  in  tbe  sense  of  tbe  Consti- 
tution, tbey  would  have  to  be  carried  on  In  i 
tbe  name  of  tbe  state,  and  condude  'against 
the  peace  and  dignity  of  the  same.' " 

These  decisions  are  conduslve  of  tbe  ap- 
pellant's case.  There  was  no  error  In  the 
ruling  of  tbe  court  below. 

Affirmed. 

DOWDBLIi,  C.  J.,  and  A27DEB80M  and 
UcCLELLAX,  JJ.,  concur. 
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60  BOUTHEBN  BEPOBTEB. 


(Ala. 


MABX  T.  kii;bt  locomotive  a  ma- 

CHINE  WORKS. 
(Supreme  Court  of  Alabama.    May  24,  1909. 
Rehearing  Denied  Juae  SO.  1909.)  . 

1.  (>>NTBACT8  (J  303*)— CONSTBnCnON. 

Plaintiff,  owning  a  vreclced  locomotive,  con- 
tracted vith  defendant  locomotive  works,  with- 
out fraud,  that  defendant  should  overhaul  the 
locomotive  thoroughly,  pat  it  Into  first-class  or- 
der, and  fnmlab  all  uis  necessary  material,  la- 
bor, and  other  items  to  make  it  a  complete  and 
salable  machine,  for  Slj250,  to  be  borne  share 
and  share  alike  by  plaintiff  and  defendant  on 
joint  account,  after  which  either  party  might 
sell  the  locomotive  for  $2,500  on  their  Joint  ac- 
count. Held,  that  defendant  was  bound  to  make 
the  locomotive  a  complete  and  salable  machine 
for  $1,250  as  the  maximum  price,  and  was  not 
excused  from  performance  because  it  subse- 

Jinently  developed  that,  because  of  hidden  de- 
ects,  It  could  not  be  repaired  for  that  amount. 
[Ed.  Note.— For  other  caBe^  see  Contracts, 
Dec.  Dig.  S  303*] 

a  Contracts  (S  S22*)— Bbbach— Evidbmce. 

Where  defendant  was  absolutely  bound  to 
complete  the  repairs  on  a  locomotive  for  $1,2S0, 
and  it  was  admitted  that  be  failed  to  do  so,  ev- 
idence that  the  locomotive  bad  defects  not  dis- 
coverable by  an  ordinarily  careful  Inspection, 
the  cost  of  making  it  a  complete  and  salable  ma- 
chine, and  defendant's  reasons  for  not  making 
the  repairs  as  required,  were  Immaterial. 

[Ed.  Note.— For  other  eases,  see  Oontraets. 
Dec  Dig.  I  822.*] 

Appeal  from  CSrcnit  Court,  Calhoim  Coaa- 
ty;  John  Pelbam,  Judge. 

Action  by  A.  Marx  agaliist  the  Kllby  Lo- 
comotlTe  &  Machine  Worka  for  breach  of  a 
contract.  Jadgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded- 

The  contract  referred  to  In  the  opinion  is 
» as  follows:  "A.  Marx  agrees  to  sell  for  Joint 
account  with  the  Kllby  Locomotive  &  Ma- 
chine Works  one  standard-gauge  Forney  type 
locomotive,  with  all  parts  belonging  to  same 
that  he  might  have,  and  as  seen  and  Instruct- 
ed by  their  representative  this  day  on  barge 
on  the  New  Basin  Canal,  for  the  sum  of  $300, 
delivered  on  cars  at  Annlston,  Alabama. 
The  Kllby  Locomotive  &  Machine  Works 
agree  to  take  charge  of  this  locomotive  on 
Its  arrival  at  Annlston,  overhaul  same  thor- 
oughly, and  put  It  In  flrst-class  running  or- 
der, furnishing  all  the  necessary  materials, 
labor,  and  whatever  other  Incidental  items 
that  may  be  necessary  to  make  thta  a  com- 
plete and  salable  machine,  for  the  sum  of 
fl.250,  which  amount  shall  be  borne  share 
and  share  alike  by  the  named  parties  to 
this  joint  account  [Here  follows  an  agree- 
ment that  the  selling  price  shall  be  $2,500, 
and  that  either  may  sell  at  that  price,  but 
Immediately  notify  the  other,  etc.]  It  Is 
understood  and  agreed  that  as  the  work  pro- 
gresses the  Kllby  LocomotlTe  A  Machine 
Works  wUl  make  to  aald  A.  Marx  an  accomit 
of  the  costs  advanced,  and  the  said  A.  Marx 
In  turn  Is  to  reimburse  the  said  Kllby  Loco- 
motive &  Machine  Works  one-half  of  such 
amount  as  will  be  furnished  by  tbem,  but 


not  until  the  said  A.  Marx  haa  been  reim- 
bursed with  the  original  cost  of  the  loco- 
motive, whl(^  ia  $300."  The  breach  declared 
on  is  that  the  defendant  haa  failed  and  re- 
fused to  pay  plaintiff  hla  share  of  thla  agree- 
ment. 

The  pleas  are  as  follows:  'Defendant- 
avers  that,  after  it  had  received  said  loco- 
motive and  proceeded  to  make  repairs  upon 
the  same  to  the  extent  of  about  $300,  It  was 
ascertained  that  there  were  inherent  and  hid- 
den defects  in  said  locomotive,  which  de- 
stroyed said  locomotive  as  a  commercial 
proposition  and  rendered  It  worthless,  except 
for  scrap  iron,  and  that  It  would  have  coet 
more  than  $2,500  to  hare  made  the  neces- 
sary repalra  and  to  have  made  It  salable. 
Defendant  farther  avera  that  these  defects 
In  said  locomotive  were  latent,  and  could  not 
have  been,  discovered  by  the  exercise  of  rea- 
sonable diligence  until  the  said  sum  of  about 
$300  had  been  expended  In  repairs,  and  until 
the  defendant  had  gotten  to  see  the  Inside  of 
said  locomotive,  when  it  was  tben  oscer- 
tamed  that  it  was  worthless  and  fit  only  for 
scrap  iron.  Defendant  further  avera  that 
the  expenditure  of  the  maximum  sum  of 
$1,250  in  r^alrs,  which  was  all  It  was  au- 
thorized by  said  contract  to  have  expended 
in  repairing  said  engine,  would  not  have 
repaired  said  locomotive  or  made  It  mar- 
ketable, or  made  it  more  valuable  than  mere 
scrap  iron,  and  that  it  would  liave  taken 
about  $3,000  or  more  to  have  made  said 
engine  marketable,  and  then  It  would  have 
been  worth  only  about  $2,000  or  $2,250,  and 
would  then  have  been  a  losing  investment  for 
both  plaintiff  and  defendant  And  defend- 
ant further  avera  that  It  notified  plalutlff'a 
general  manager  and  agent,  Edward  Marx, 
who  came  to  defendant's  ahopa  and  inspect- 
ed said  locomotive,  that  It  waa  fit  <Mily  for 
scrap  Iron,  and  that  the  defendant  intended 
to  sell  It  for  scrap  iron  for  the  Joint  account 
of  both .  plaintiff  and  defendant,  which  de- 
fendant did.  (4)  Each  count  of  plaintiff*8 
complaint  Is  based  upon  an  alleged  breach 
of  contract  which  is  therein  set  forth,  and 
defendant  avers  that  after  it  began  to  work 
upon  said  locomotive  it  discovered  latent 
defecta  in  the  same,  which  were  unknown 
and  could  not  have  been  dlacovered  by  de- 
fendant at  the  time  of  the  execution  of  aaid 
contract,  or  until  after  It  had  made  certain 
repairs  upon  said  engine,  and  that  tbeae  de- 
fects In  said  locomotive  were  hidden  and 
undlscov«>able  by  the  exercise  of  reasona- 
ble diligence,  and  rendered  aaid  locomotive 
absolutely  worthless  except  for  scrap  iron; 
and  defendant  avers  that,  even  If  It  had  ex- 
pended the  maximum  amount  of  repairs 
stipulated  for  In  said  contract,  to  wit  $1,250, 
the  said  locomotive  would  not  have  been 
worth  anything  like  that  sum,  and  benoe 
the  expenditure  of  said  amount  would  have 
resulted  In  loss  both  to  plaintiff  and  defend- 
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ant,  and  tbe  locomotive,  after  defendant 
had  expended  about  $300,  was  found  to  be 
valuable  only  as  scrap  Iron,  and  It  was  sold 
as  scrap  Iron  by  defendant,  after  notice  to 
plaintiff,  for  tbe  joint  account  of  plaintiff 
and  defendant" 

Von  Ij.  XbODipson,  tor  appellant  Wlllett 
k  WJllett  tor  appellee. 

SATBS,  J.  Tbe  conteBtatlon  betwem  tbe 
parttea  to  tbls  record  arlsea  out  of  variant 
interpretatlODB  glrai  by  them  to  tbe  con- 
tract betweoi  tbem.  nnqneatlonably  tbe 
object  of  all  upoaltlon  of  written  butra- 
mentB  Is  to  detttmine  the  ezprenod  Inten- 
tion of  the  parttea.  Appellant  owning  a  lo- 
comotiTe  which  had  beoi  Injured  in  a  wreck, 
and  appdlee  having  fftcilttles  and  being  en- 
gaged In  tbe  baalneaB  of  repairing  machines 
of  the  kind,  entered  into  an  undertaking  for 
the  repair  and  sale  of  tbe  locomotlTe  on  Joint 
account  Appellee's  theory  of  the  contract 
advanced  in  pleas  8  and  4,  ia  that  the  stipu- 
lation for  the  repair  of  tbe  engine  at  a  cost 
of  91.2S0  Intend!  that  said  sum  is  the  max- 
imum expenditure  required  to  be  made  for 
that  pnxpose.  In  this  we  tliink  tbe  appellee 
mlaconcelTea  tbe  meaning  of  tho  contract 
The  unconditional  requirement  of  tbe  ctm- 
tract  Is  that  the  iqipellee  ahonld  put  the  en- 
gine in  flrst-claas  mnning  order,  fnmlablng 
all  tbe  necessary  material,  labor,  and  what- 
ever othw  incidental  items  may  be  necessary 
to  make  It  a  complete  and  salable  machine, 
for  tbe  sum  of  $1,260,  whidi  amount  shall 
be  borne  abar^  and  share  alike  by  the  par- 
ties to  tbe  Joint  adventure.  Appellee's  con- 
tention that  the  subsequently  developed  fact 
that  the  machine,  by  reason  of  hidden  do- 
fects.  could  not  be  made  a  complete  and  sal- 
able machine  for  tbe  stipulated  cost,  will 
excuse  it  from  further  performance  of  its  en- 
gagemoit  seeks  to  interpolate  a  condition 
wblch  has  nothing  to  Justify  it  In  the  im- 
mediate clause  or  in  the  otmtext  "One's  un- 
dertaking, Ihwefore,  will  bind  him  to  what- 
ever it  ia  witbin  the  scc^  of  private  exer- 
tion to  accomplish  without  violating  tbe  law, 
however  inconvenient  however  many  ob- 
stscles  he  may  encounter,  and  however  im- 
possible Ite  doing  may  be  to  him."  Bishop 
on  Oontracts,  |  .591.  Dermott  v.  Jooes.  2 
Wall.  2.  17  L.  Ed.  762;  Brumby  v.  Smith,  3 
Ala.  128;  field  v.  Edwards,  7  Port.  608,  81 
Am.  Dec.  720.'  Hie  contract  In  question 
bound  tbe  appellee  to  make  a  complete  and 
salable  machine  of  the  locomotive  at  a  cost 
to  the  Joint  kcconnt  of  $1,2S0,  and  it  cannot 
be  relieved  of  its  duty  to  the  appellant  by 
reason  of  the  fact  that  Its  engagement  proved 
to  be  nnproBtable  to  itself.  It  was  within 
the  possibilities  of  the  undertaking,  as  ex- 
pressed, that  It  might  resnlt  In  profit  to  ap- 
pellant while  involving  loss  to  tbe  appellee, 
and  this  tbe  parties  must  be  hdd  to  have 


had  In  contemplation  when  they  entered  in- 
to the  contract  There  was  error  in  over- 
ruling the  appellant's  demurrers  to  special 
pleas  3  and  4. 

On  the  Interpretation  of  tbe  contract 
which  we  have  adopted,  all  those  qnestlons- 
propounded  by  the  appellee  to  the  witness 
Clark,  with  the  purpose  and  effect  of  show- 
ing that  the  locomotive  had  defects  not  dis- 
coverable by  an  ordinarily  careful  Inapectlonr 
the  cost  of  making  It  a  complete  and  sal- 
able machine,  and  appellee's  reason  for  not 
completing  the  repairs  as  provided  In  tbe 
contract  were.  In  the  presence  of  the  con- 
ceded fact  that  tbe  machine  had  not  been 
made  complete  and  salable,  and  in  tbe  ab- 
sence of  any  charge  of  fraud  on  the  port  of 
appellant  improperly  allowed.  They  will 
probably  not  recur  upon  a  second  trial,  and 
we  need  not  consider  tbem  in  detail. 

Reversed  and  remanded. 

DOWDELL,  G.  J.,  and  ANDSJRSON  and 
UcGLELLAN,  J  J.,  concur.. 


MOBBIS  et  al.  v.  FIRST  NAT.  BANE  OF 
SAMSON. 

(Supreme  Coart  of  Alabama.    May  20,  1909. 
Rehearing  Denied  June  SO,  1909.) 

1.  Pabtnebshif  (S  146*)— Liabiutt  or  Pmu 
TO  Thibd  Pebbon. 

Where  checks  conttltutiog  an  overdraft 
were  drawn  on  a  firm  bank  account  by  the  book- 
keeper of  the  firm,  under  the  direction  of  one  of 
the  partners,  aod  paid  by  the  bank,  each  mem- 
ber of  the  aim  was  liable  to  the  bank,  thoueh 
the  checks  were  for  the  individual  debt  of  toe 
partner  at  yrfaose  instance  they  were  drawn,  and 
thouab  tlie  oAer  partner  had  Instrocted  the 
bookkeeper  to  draw  no  checks  ex«pt  for  flnn> 
purposes. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  I  249;  Dec  Dig.  t  146.*] 

2.  Pabtubbship  (|  289*)— Fibh  Ijabilitibs— 

DlSSOLTTTlON. 

That  a  firm  had  been  dlssoived  when  a 
check  was  drawn  in  the  finn  name  by  the  book- 
keeper, at  the  instance  of  one  of  the  partners^ 
on  a  bank  which  the  Ann  had  t>een  deahng  with, 
did  not  render  the  partners  not  liable  to  ttie 
bank,  which  iHiid  the  check,  unless  It  liad  no- 
tice of  the  dissotntion. 

[Ed.  Note.— For  other  cases,  see  Partnerahipr 
Cent  Dig.  S|  655,  056;  Dec  Dig.  |  289.*] 

3.  Baitks  and  BAHKino  (I  116*)  —  AeimB- 

AND  OfFICBBS— NOTICS  TO  OfFXCEB. 

Knowledge  of  the  bookkeeper  of  a  firm  of 
the  dissolution  of  the  firm,  which  he  acquired 
because  of  beinR  such  Iraokkeeper,  was  not  no* 
tice  to  a  bask  of  which  he  was  assistant  cashier 

and  Iwokkeeper. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  285;  Dec  Dig.  {  116.*] 

4.  Pabtnebshif  (|  156*)  —  Lubilitzbs  or 
FiBM— Estoppel. 

A  partner  at  whose  instance  the  bookkeep- 
er of  tbe  firm  drew  a  check,  constituting  an 
overdraft  for  the  individual  debt  of  the  part- 
ner, whs  estopped  to  deny  the  bo(ddKeper*8  au- 
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thority  u  against  the  bank  vbieh  paid  the 

check. 

[BM.  N&te.— For  other  caseB,  see  Partnership, 
OeoL  Dig.  S  281 ;  Dec.  Dig.  t  156.*] 

6.  USUBT  (S  103*)— ESTOPPEI,  TO  Abaebt. 

When  one  cotinected  with  a  bank  loaned 
money  by  a  usurious  note  to  a  firm  of  which 
he  was  a  member,  the  firm  was  estopped  to  set 
up  the  defense  of  usury  against  the  bank. 

iEM.  Note.— For  other  cases,  see  Uanir,  Cent 
S.  f  2B9:  Dee.  Dig.  |  103.*] 

Appeal  from  Circuit  Court,  Genera  Gotm* 
ty ;  H.  A.  Pearce,  Judge. 

Action  by  the  First  Nattooal  Bank  of  Sam- 
son against  J.  J.  UorrlB  and  W.  T.  Edge,  late 
partners  composing  the  firm  of  Samson  Live 
Stock  Company.  Judgment  for  jdalntUT,  and 
defendants  appeal.  Affirmed. 

7he  action  waa  on  account  and  for  money 
loaned.  The  pleas  were  nonassumsplt,  nil 
debet,  and  set-off.  The  Samson  Live  Stock 
Company  was  a  firm,  composed  of  J.  J.  Mor- 
ris and  W.  T.  Edge.  Griggs  waa  the  cashier 
and  bookkeei)er  of  the  Samson  Live  Stock 
Company  during  Its  existence,  and  is  also  as- 
sistant cashier  and  bookkeeper  of  the  bank. 
J.  J.  MorrlB  was  one  of  the  members  of  the 
Ann  of  the  Samson  Live  Stock  Company, 
and  during  the  years  1906  and  1907  was  cash- 
ier of  the  bank.  Under  the  arrangement  be- 
tween the  two,  checks  were  drawn  by  Griggs 
as  the  bookkeeper  of  the  live  stock  company 
and  paid  by  Griggs  as  the  assistant  cashier 
and  bookkeeper  of  the  bank.  The  account  Is 
founded  upon  overdrafts  composed  of  some 
of  these  checks  so  drawn  and  paid.  The  de- 
fendant offered  to  show  that  the  live  stock 
company  was  not  Indebted  to  some  of  the 
parties  In  whose  favor  the  check  was  drawn, 
1)ut  that  Edge  individually  was  indebted  to 
them,  and  these  checks  were  drawn  to  pay 
his  Individual  checks.  The  court  refused  to 
permit  this  evidence.  It  was  shown  by 
Griggs'  testimony,  and  not  disputed  by  Edge, 
that  these  checks  were  drawn  by  Edge's  di- 
rection. Morris  offered  to  testify  that  Griggs 
was  instructed  and  authorized  to  draw 
-checks  to  pay  all  debts  of  the  Samson  Live 
Stock  Company,  but  was  not  authorized  to 
■draw  any  cheek  for  any  simi  not  owing  by 
the  San^son  Live  -  Stock  Company.  At  the 
time  of  the  dissolution  of  the  firm  and  the 
withdrawal  of  Morris  therefrom,  Griggs  was 
present  and  knew  all  about  it.  It  is  not  made 
to  appear  from  the  record  whether  Morris 
was  then  connected  with  the  bank  or  not. 

J.  J.  Morris  and  Espy  &  Farmer,  for  ap- 
pdlants.  W.  O.  Mulk^  and  Tyson,  Wilson 
A  Martin,  for  appellee. 

ANDERSON,  J.  The  checks  were  drawn 
for  the  Samson  Live  Stock  Company,  a  firm 
composed  of  Morris  and  Edge,  by  Griggs,  the 
bookkeeper  of  said  firm,  and  who  was  also 


assistant  cashier  of  the  plaintiff  bank,  and 
upon  the  order  and  direction  of  one  of  the 
partners.  Edge.  It  was  therefore  immaterial 
as  to  the  Instructions  given  Orlggs  by  Morris, 
as  betweax  the  firm  and  third  persons,  as 
Edge  had  as  much  authority  to  direct  the 
bookkeeper  as  bis  copartner,  Morrte,  and. 
when  the  checks  were  drawn  upon  the  direc- 
tion of  one  of  the  partners  and  were  paid  by 
the  bank,  they  became  a  valid  dalm  against 
tbe  firm  and  each  member  thereof,  regardless 
of  the  previous  Instructions  from  Morris  to 
Griggs. 

It  was  also  Immaterial  tbat  the  firm  had 
been  dissolved  when  the  last  check  was 
drawn  and  paid  by  the  bank,  unless  tbe  bank 
had  notice  of  the  dinolution,  as  It  had  been 
dealing  with  said  firm,  and  the  indlvldnal 
partners  were  liable  for  tbe  debte  contracted, 
even  after  dissolution,  nttlesB  the  bank  had 
notice  of  said  dissolution.  True,  tbe  defend- 
ants proposed  to  show  that  Griggs  bad  no- 
tice of  the  dissolution ;  but  Griggs  occupied 
a  dual  position,  and  the  notice  he  may  have 
acquired  as  bookkeeiter  ot  tbs  defendants 
could  jiot  be  Imputed  to  the  bank.  Traders* 
Ins.  Ca  v.  Letcher,  143  Ala.  400,  39  South. 
271;  Cen.  of  Ga.  t.  Joseph,  125  Ala.  819,  28 
South.  35;  Patterson  v.  Irvln,  142  Ala.  401. 
38  South.  121.  The  defendants  did  not  pro- 
pose to  prove  that  tbe  bank  had  notice  of 
the  dissolution:,  or  that  Gr^gs  got  notice 
while  acting  for  the  bank.  If  he  Icnew  of  the 
dissolution  because  of  being  bo<^keeper  for 
the  defendants,  notice  tbtu  acquired  was  not 
binding  on  the  bank.  To  htfre  put  the  trial 
court  in  error,  defendants  should  have  pro- 
posed to  show  that  tbe  bank,  or  that  Griggs, 
as  agent  of  the  bank,  had  notice  of  the  disso- 
lution, as  notice  to  Griggs,  who  was  also 
bookkeeper  of  the  defendants,  Was  not  of  It- 
self snffident  to  charge  the  bank  with  notice. 
Nor  can  the  defendants  complain  of  not  let- 
ting Morris  testify  that  the  officers  of  the 
bank  authorized  him  to  lend  the  money  to 
the  stack  company  at  8  per  cent.,  as  ttiat 
would  exonerate  the  bank  from  responsibility 
for  the  usurious  featore  of  the  transaction, 
Inasmuch  as  Morris  was  dttllng  wiUi  him- 
self, and.  If  he  saw  fit  to  chai^  hipiself  or 
his  firm  with  a  greater  Interest  than  the  of- 
ficers authorized  or  required,  he  is  eatapped 
from  charging  the  twnk  yvlth  usury)  Not 
only  did  Morris  have  the  authority,  as  a  part- 
ner, to  bind  or  estop  the  firm,  but  Edge  was 
also  estopped  from  qnestionhig  Gri^*  au- 
thority to  draw  the  chetto  In  question,  as 
they  were  drawn  at  his  instance. 

Tbe  Judgment  of  the  circuit  eouit  Is  af- 
firmed. 

Affirmed. 

DOWDELL,  O.  J.,  and  McCLELLAN  and 

SATBE,  JJ..  concur. 
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SOUTHERN  BT.  CO.  v.  HAHTSHORNE. 
(Sapreme  Court  of  Alabama.    May  24,  1909. 

ReheariDs  Denied  Jnne  30,  1009.) 
MDiraciPAi,  CoBPOBATiONS  (J  873»)  —  Fiscal 

HaITAGEUENT  —  CONSTITUTIOITAI.  BeSTBIO- 
TIOKS— Aid  to  RAIUtOAD. 

Under  Const.  lOOl,  S  ^  (Const  1875,  art. 
4, 1  55),  declaring  that  tbe  Legislature  shall  not 
aothorixe  any  coooty,  city,  or  town  to  lend  its 
credit  or  er&nt  public  money  or  anything  of  val- 
ue to  any  individual,  association,  or  cor^ratlon, 
a  clfj  cannot  purchase  land  with  public  funds 
and  baTe  the  same  conveyed  to  &  railroad  com- 
pany, in  consideration  that  the  company  will 
constmct  and  maintain  thereon  a  proper  depot 
and  station  facilitieB. 

[Ed.  Note.— For  other  cases,  ne  Hanidpal 
Corpomtioiu,  Dec  D^  |  873.*] 

Appeal  from  Ghaneei?  Court,  Morgan 
County;  W.  H.  Simpson,  Chancellor. 

Action  by  Acton  O.  Hartshome  against  the 
Sontbem  Railway  Company.    Plaintiff  had 

Judgment,  and  defendant  appeals.  Affirmed. 

numes  A  Speake,  for  appellant  John  G. 
Eyater  and  Tennis  Tldwell,  for  appellee. 

McCLEEiLAN.  J.  Reference  to  the  report 
of  the  previons  appeal  of  this  cause  (1130  Ala. 
217.  43  South.  583,  124  Am.  St.  Rep.  6S)  will 
afford  a  satisfactory  summary  of  the  facts 
Involved,  the  theories  of  the  hlU  for  relief, 
and  tbe  rullog  of  this  court  in  affirmance  of 
the  decree  below  overruling  demurrer  to  the 
hill  and  motion  to  dismiss  the  bill  for  want 
of  equity.  In  due  order  the  cause  proceeded 
to  decree  on  the  merits ;  the  chancellor 
granting  In  full  the  relief  sought  In  the  prem- 
ises. As  a  matter  of  fact  it  was  correctly 
found  by  the  chancellor  that  the  real  estate 
In  question  was  conrayed  by  the  Couch  belrs 
to  the  apiKlIant  for  a  consideration  afforded 
by  tbe  diversion  of  a  part  of  the  public  reve- 
nue of  the  4!ity  of  Decatur.  The  appellant 
takes  the  point,  and  urges  as  a  ground  for 
tbe  denial  of  the  relief  prayed  by  these  judg* 
meat  creditors  of  the  municipality,  that  a 
soffldent  consideration  for  the  contract  be- 
tmen  appellant  and  the  manlcipal  authori- 
ties and  for  tbe  conv^ance  to  It  by  the 
Oooch  &e1r»— A  consideratlim  moving  from 
the  appellant  to  the  city— existed  In  the  fact 
that  tbe  construction  of  a  proper  depot  and 
station  focnitles  by  the  appellant  would  and 
did  resnlt  in  appreciable  benefit  to  the  dty 
ot  Decatur  and  its  Inhabitants.  TesUmony 
wai  offered  In  support  of  this  contention ;  but 
the  conrt  disallowed  It,  thereby  affording 
tuaes  for  several  of  the  assignments  of  er- 
ror. 

There  can  be  no  possible  merit  in  this  In- 
sistence. Tbe  Constitution  of  1875  and  that 
of  1901,  by  section  55  of  article  4  and  sec- 
tUm  04,  respectively,  provided  that  the  law- 
making branch  "shall  not  have  the  power  to 
aodwrize  any  county,  city,  town,  or  other 
subdlvlBloa  of  this  state  to  lend  Its  credit,  or 


to  grant  public  money,  or  thing  of  value  In 
and  of  or  to  any  Individual,  association  or 
corporation  whatsoever,  or  to  become  a  stock- 
holder in  any  such  corporation,  association  or 
company,  by  issuing  bonds  or  otherwise." 
Tbe  compreheuslveness  of  these  provisions  of 
tbe  organic  laws  and  the  wholesome  reason 
for  their  Incorporation  Into  them  are  stated 
In  Garland  v.  Board  of  Revenue,  87  Ala.  227, 
6  South.  402.  Brief  quotations  from  the  opin- 
ion in  that  case  will  demonstrate  the  cor- 
rectness of  the  stated  conclusion  on  this  point 
below  and  of  the  affirmance  of  It  here.  In 
describing  the  conditions  suggesting  the  pro- 
hibitions of  section  55  it  was  said:  "Several 
of  the  counties  had,  by  legislative  authority, 
subscribed  for  stock  in  railroad  corporations, 
and  Issued  bonds  to  pay  for  tbe  same.  In  an- 
ticipation of  the  future  pullio  Dencflt."  (Ital- 
ics supplied.)  And,  having  described  the  con- 
ditions that  came  to  be  a  mischief  of  suffi- 
cient Importance  to  command  treatment  In  a 
Constitution,  this  court  said;  "Its  [section 
55]  terms  are  comprehensive  enough  to  In- 
clude any  aid«  by  issuing  bonds  or  otherwise, 
by  which  pecuniary  liability  is  incurred 
furnished  by  tbe  municipalities  named  to 
private  enterprises."  Not  content  with  that 
broad  statement,  the  opinion  appropriates 
the  language  of  the  Ohio  court  dealing  with 
a  similar  clause  in  tbe  Constitution  of  that 
state:  "In  no  project  originated  by  individ- 
uals, whether  associated  or  otherwise,  with  a 
view  to  gain,  are  the  municipalities  permitted 
to  participate  In  such  manner  as  to  Incur  pe- 
cuniary liability.  They  can  neither  become 
stockholders,  nor  furnish  money  or  credit  for 
the  benefit  of  the  parties  Interested  there- 
in." Proceeding,  this  court  said:  "Opera- 
tion should  be  given  to  the  provision  fn  the 
Constitution  coextensive  with  the  evils  to  be 
"prevented." 

■  This  section  (55)  has,  as  stated,  become 
section  94  of  the  Constitution  of  1901,  and 
hence  Is  impressed  In  meaning  and  effect 
with  the  construction  put  upon  it  In  Gar- 
land's Case.  In  the  light  of  that  decision  we 
need  hardly  add  tttat  the  very  motive  leading 
to  the  creation  of  the  conditions  to  prevent 
tbe  recurrence  of  vrhlch  the  provision  was 
written  was  anticipated  public  benefits.  If 
the  pnhlic  benefits  were  held  to  be  snfAdent 
to  take  the  act  without  -the  prohibition,  then 
its  ordaining  In  two  Constitutions  In  thts 
state  was  wholly  vain.  In  the  Garland 
Gase  a  pecnnlary  llabllUy  was  attempted  to 
be  Incurred.  The  same  reason  that,  forbade 
that  course  of  procedure  to  aid  private  en- 
terprises is  present  to  condomn  the  dlveralon 
of  public  revenue  in  this  ibstance.  The  pra> 
vision  Is  no  more  explicit  against  becoming  a 
stockholder  or  affording  credit  by  the  Issu- 
ance of  bonds  than  it  Is  that  money  shall  not 
be  granted.  In  aU  enterprises  like  railroads, 
canals,  pikes,  manufacturing  establisbments, 
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etc.,  benefits  naturally  accrae  to  the  commu- 
nity concerned,  and  it  is  common  experience 
that  this  is  true.  Because  it  la  true  the  trus- 
tees of  gOTernmenta  are  and  have  always 
beei>  amenable  to  it  as  an  influence  to  Induce 
the  lending  of  the  credit  or  granting  the 
funds  or  property  of  the  subordinate  govern- 
ments to  the  aid  of  such  enterprises  as  fore- 
shadow public  beneflts.  This  disposition, 
natural  and  inevitable  of  gratification  if  not 
restrained,  cannot  be  gratified  by  those  who 
have  control.  The  very  existence  of  this  dis- 
position has  resulted  in  the  creating  of  the 
prohibition.  To  permit  It  to  yet  prevail  is  to 
annul  one  of  the  wisest  of  the  Constitution's 
provisions. 

Some  argument  has  been  addreiroed  to  the 
proposition  that  prior  to  the  Constitution  of 
1875  the  charter  of  Decatur  permitted  such 
grants  as  was  here  attempted,  and  that  In 
re-enacting  or  amending  that  or  succeeding 
charters  the  power  was  not  impaired.  The 
argument  Is  unsound.  It  Involves  the  main- 
tenance of  the  proposition  that  provisions  In 
statutes  In  conflict  with  the  Constitution  of 
1876,  and  the  same  la  true  of  the  later  in- 
strument, not  within  the  exceptions  provid- 
ed by  the  schedule,  were  not  strlc&en  down 
by  the  Constitution.  That;  of  course,  is  not 
true.  Sections  95  and  94  are  self-acting — 
prohibitory  In  nature  and  effect  They 
botmd,  and  Und,  In  order,  all  departments  of 
the  states  and  no  law  could,  did,  or  does  exist 
In  contravention  <tf  their  prohibitions. 

Under  this  ruling  tbe  price  paid  Coach's 
beirs  for  the  lot  was  a  donation,  pure  and 
simple.  The  complainants,  judgment  credits 
ors  of  the  dty  of  Decatur,  were  entitled  to 
subject  the  property  to  the  satlsfactloa  of 
their  demand,  as  was  ruled  on  former  ap- 
peal. The  chancellor  so  adjudged,  after  prop- 
erly eliminating  the  Illegal  testimony  prof- 
fered In  the  cause.  His  decree  is  without 
error,  and  is  therefore  affirmed. 

Affirmed. 

DOWOELL,  G.  J.,  and  AlVDERSON  and 
SAYRB,  JJ.,  concur. 


HOLMES  V.  LAMBERTH. 
(Supreme  Court  of  Alabama.    June  10^  1009. 
Rehearing  Denied  June  SO,  1909.) 

1.  Statutes  (|  241*)— Peival  Statdtis— Con- 

sraucTiOR. 

A  statute  penal  in  Its  nature  must  be  strict- 
ly construed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  S22,  823 :  Dec  Dig.  1  2il.*] 

2i  Clerks  or  Courts  (|  72*)— LiABiLrrr  fob 
Misconduct— Action  foe  Penaltt. 

Code  1907,  S  2850,  makes  the  clerk,  regis- 
ter or  judge  of  probate  liable  to  a  penalty  of 
$200  If  by  reason  of  negligence  or  delay  the 
transcript  be  not  delivers  to  the  appellant  or 
his  attorney  In  time  to  be  filed,  or  u  It  be  so 


defective  that  the  Supreme  Court  eaimot  pro- 
ceed thereon.  Held,  that  It  was  the  Intention 
to  impose  the  penalty  only  when  Qa  transcript 
is  so  defective  that  the  court  cannot  proceed 
thereon ;  and  where  It  could  not  be  said  that 
the  transcript  was  so  defective  because  of  the 
omission  of  certain  words,  nor  appear  that  the 
decision  would  have  been  different  if  the  words 
had  been  included,  the  penalty  was  not  recov- 
erable. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Dec.  Dig.  S  72.*] 

Appeal  from  Circuit  Court  Clay  County ; 
John  Felham,  Judge. 

Action  by  Delmeda  Holmes  against  8. 
Lamberth.    Judgment  for  defendant  and 
plaintiff  ai^eals.  Affirmed. 

D.  H.  Riddle,  for  appellant  Whatley  & 
ComelluB,  for  appellee^ 

SIMPSON,  J.  This  is  an  action  by  the 
appellant  against  the  appellee  for  recovery 
of  the  penalty  prescribed  by  section  2850  of 
the  Code  of  1907.  Said  section  makes  the 
clerk,  register,  etc.,  liable  to  a  penalty  of  $200 
"if,  by  reason  of  negligence  or  delay,  •  •  » 
the  transcript  be  not  delivered  to  the  appel- 
lant or  his  attorn^,  In  time  to  be  filed,  or 
If  the  transcript  be  so  defective  that  the  Su- 
preme Court  cannot  proceed  thereon." 

It  Is  not  claimed  that  the  transcript  In  the 
case  of  Holmes  v.  State,  39  South.  569,  was 
not  delivered  In  time;  but  the  penalty  1» 
claimed  because,  in  the  bill  of  exceptions  as 
copied  In  the  record,  the  words  In  Italics  in- 
the  following  quotation  were  omitted,  to  wit : 
"Here  the  state  put  Maggie  Stansell  back  oa 
the  stand  and  asked  her  the  following  ques- 
tion:  'State  whether  or  not  you  were  com- 
plaining of  anything  else,  except  the  resnlta 
of  the  whipping,  at  the  time  Mr.  Hardaman 
was  at  your  bouse.'  The  defendant  objected 
to  this  question,  and  the  court  bverruled  t he- 
objection,  and  the  defendant  then  and  there- 
reserved  an  exception  to  this  ruling  of  the 
court  and  the  witness  answered  that  she  v>a8 
not.  The  defendant  objected  to  the  answer 
and  moved  to  exclude  it  The  court  over- 
ruled the  objection."  This  court  In  passing 
upon  the  case,  disposed  of  other  points  there- 
in, but  stated  that  it  could  not  review  the  rul- 
ing on  this  objection,  because  of  the  omis- 
sion. 

Tills  statute,  being  penal  In  its  nature, 
must  be  strictly  construed,  and  It  cannot  be 
said  in  this  case  that  the  transcript  was  "so 
defective  that  the  Supreme  Court"  could  not 
"proceed  thereon,"  and  it  does  not  appear 
that  the  decision  of  the  court  would  have 
been  dltTerent  If  the  words  had  X>een  Included. 

The  appellant  claims  that  the  first  clause 
of  the  statute  Is  not  compiled  with  unless  a 
perfect  transcript  Is  delivered;  but  If  that 
was  the  intention  of  the  law,  it  would  have 
been  useless  ta  add  the  second  clause.  The 
adding  of  that  clause  shows  an  Intention, 
not  to  Impose  the  heavy  penalty  for  every 
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omlHlon.  bnt  only  when  the  transcript  la  m 
^efectiTC  that  the  court  cannot  proceed 
thereon. 

The  jndgment  of  the  court  1b  affirmed. 

ANDERSON,  DENSON.  and  MATFIBLD, 
J  J.,  concur. 


REPUBLIC  IRON  &  STEEL  CO.  t.  WHITE. 
^Supreme  Coart  of  Alabama.    June  17,  1909. 
Bebearinc  Denied  Jane  80,  1809.) 

1.  Neguobncb  (I  136*)— DAHQEnoua  PBna- 

SES— 4jUEBrnON  TOB  JUBT. 

Where,  in  an  action  for  Injuries  caused"  bT 
foUine  into  an  nngrnarded  hole  from  tvbicn 
weixhing  ecalea  had  been  removed,  a  witness  tes- 
tiB«d  that  the  scales  were  removed  under  the  di- 
rection of  defendant's  superintendent,  that  a 
hole  was  left  there,  that  no  lisbt  or  railing  was 
pat  there  as  a  warning,  and  that  the  superin- 
tendent was  imknown  to  plaintiff,  the  liability 
of  defendant  was  for  the  jury. 

[E>1.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  8  13fl.»] 

2.  Affeaz.  and  Ebbob  d  242*>---Objectionb 
TO  Etideucs— NKCEBsrrr  of  Hclino. 

Where  a  party  failed  to  invoke  a  ruling  on 
Mine  of  his  objections  to  the  testimony  of  a  wit- 
ness, or  to  ezcei}t  when  a  ruliDg  was  made,  be 
«(n^ld  not  complain  of  the  overruling  of  a  motion 
to  ezclnde  all  the  evidence  of  the  witness. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1417-1425;  Dec.  Dig.  | 
242.*] 

&  Tbiax.  <|  82*)— Becbptioit  of  Evidenok— 

Objections. 

Where  witnesses  testified  that  a  map  show- 
ed the  surround  iogs,  the  map,  whether  official  or 
not.  was  competent  evidence  in  connection  witb 
the  testimony,  and  objections  must  be  made  spe* 
vifically  to  the  parts  of  the  map  not  relatlnr  to 
the  facts  testified  to  by  the  witnesses: 

rEd.  Note.— For  other  cases,  see  Trial,  Ouit 
Dig.  II  194^  202;  Dec.  Dig.  I  82.*] 

4.  Bailboads  ({  3SS*)— Tbespasbbbs. 

One  is  not  necessflrily  a  trespasser  because 
on  a  railroad  track,  if  at  the  point  the  track 
is  in  or  on  a  public  highway. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  II  1220,  1221;  Dec.  Dig.  |  3B6.«] 

6.  NcGUOEncE  (I  139*)— Darqebous  Pbehi* 

BE»— In  BTBtTcnO  N8. 

In  an  action  for  injuries  caused  by  falling 
Into  a  bole  from  which  weighing  scales  had  been 
removed  and  left  unguarded,  an  instructioo  ei> 
onerating  defendant  from  any  liability  If  ft 
maintained  the  scales  solely  for  the  purpose  of 
weighing  cars,  and  pretermitting  liability  if  the 
scales  had  been  In  a  public  highway,  or  at  a 
point  nsed  gmeially  as  a  naasageway,  was  prop- 
eriy  lefnsed  because  misleading, 

[Bd.  Note.— For  other  cases,  see  Negllcenca, 
Dec  Die-  I  130.*] 

AKwal  fKun  drcnlt  Court,  Jefferson  Conn- 
1r ;  A.  A.  Oolanan,  Jodsb 

Action  by  William  F.  White  agaiOBt  the 
Republic  Iron  St  Steel  Company  for  a  per- 
wmal  lnjni7  remltlns  trcm  fiilllng  Into  a  hole 
from  which  weighing  ecales  which  bad  form- 
erly occupied  It  had  been  removed  and  the 
hole  left  vMfnarded  without  lights  or  other 
dgnals  of  danger.  Fron)  a  judgmmt  for 
plalnttfF,  defendant  appeals.  Affirmed. 


The  fbllowlng  charges  were  refused  to  the 
defendant:  (2)  "If  you  believe  from  the  evl* 
dence  that  plaintiff  was  Injured  while  walk- 
ing along  the  track  or  tracks  of  the  Alabama 
Great  Southern  Ballway  Company,  or  of  any 
other  railroad  company,  thai  I  charge  you 
that  plaintiff  waB  a  trespasser  and  cannot 
recover  In  this  ease."  (4)  If  you  believe 
from  the  evidence  that  the  idatform  of  the 
scales  was  maintained  solely  for  the  purpose 
of  furrilshlng  means  fbr  the  weighing  of  cars, 
and  was  used  by  the  defendant  solely  for  that 
purpose,  then  I  charge  you  the  defendant 
would  be  under  no  duty  of  keeping  said  plat- 
form, or  the  space  occupied  by  It,  In  a  safe 
condition  as  a  passageway  for  defendant's 
employes  in  going  to  and  from  their  work.** 
(7)  '*If  you  believe  fnnn  the  evidence  that 
the  railroad  tracks  constructed  from  defend- 
ant's rolling  mill  premises  to  the  traCk  scales 
were  constructed  and  used  by  the  defendant 
solely  for  the  purpose  of  furnishing  a  way 
for  tranqtortlng  cars  to  tho  scides  to  be 
weighed,  then  I  charge  you  ttiat  the  d^nd- 
ant  would  be  under  no  duty  whatever  to  keep 
said  track  or  any  part  thereof  In  a  aafft  con- 
dition for  foot  passengers." 

Percy,  Benners  &  Burr,  for  appellant 
Bowman,  Handi  ft  Beddow*  for  appellee; 

ANDERSON.  J.  We  do  not  think  that  the 
trial  court  erred  in  reusing  charge  1,  the 
general  charge  aa  to  count  7,  requested  by 
the  defendant.  The  witness  Bowman  testi- 
fied that  ttie  scales  were  removed  under  the 
direction  of  defendant's  siqierlntendent;  that 
a  hole  was  left  there,  and  no  light  or  railing 
was  left  or  put  there  as  a  warning  or  pro- 
tection. There  was  also  proof  from  which 
the  jury  could  Infer  that  said  superintendent 
was  unknown  to  the  plaintiff. 

The  trial  court  will  not  be  put  in  error  for 
overruling  the  motion  to  exclude  all  of  Echo- 
el's  evidence  "to  the  effect  ttiat  tbe  scales 
were  In  tbe  alleyway.**  There  were  several 
objectiona  to  this  witness'  testimony,  and  tbe 
defmdant  failed  to  Involra  a  ruling  as  to 
some  of  Its  objections,  or  to  excq)t  when  a 
ruling  was  made,  and  could  not  thus  waive 
Its  specific  objections  and  put  the  trial  court 
In  error  by  such  a  general  motion  to  exclude, 
in  effect  requiring  Ibe  court  to  go  back  and 
seek  out  all  the  evidence  *to  tbe  effect  that 
the  scales  were  In  the  slipway.** 

Nor  was  there  error  In  permitting  flift 
plaintiff  to  introduce  tbe  map  marked  "Ex- 
hibit B.**  Whether  an  official  map  or  not,  it 
had  been  teatlfled  to  by  two  witnesses  as 
properly  showing  the  surroundings  at^  the 
point  of  the  Injury,  and  was  competent  In 
connection  with  their  testimony.  If  any  parts 
of  It  did  not  relate  to  facts  testified  to  by 
them,  objection  should  have  been  made  to 
those  parts,  and  not  to  the  map  In  its  en- 
tirety. 

Charge  2,  requested  by  the  defendant,  was 
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properly  refused-  If  not  otherwln  bad,  the 
plaintiff  was  not  neceasarlly  a  trespasser  be- 
cause on  a  railroad  track,  if  at  the  point  of 
the  Injury  the  track  was  In  or  upon  a  pub- 
lic highway. 

There  was  no  error  in  refusing  charges  4 
and  7  requested  by  the  defendant.  If  not 
otherwise  bad,  they  are  calculated  to  mislead 
>the  Jury  Into  ex<meratlng  the  defendant  from 
any  liability  for  the  bole  or  pit,  if  It  main- 
tained the  scales  solely  for  the  purpose  of 
welghii^  cars,  thus  pretermitting  its  liability 
if  said  scales  were  in  a  public  hlgh\ray,  or  at 
a  point  used  generally  as  a  passageway.  The 
defendant  may  have  maintained  the  acales 
for  a  sole  purpose,  yet  they  may  have  been 
at  a  point  where  a  duty  existed  to  not  cre- 
ate or  permit  the  hole  or  oprailng  In  question. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

DOWDEIiL.  C.  7.,  and  SIMPSON  and 
MATFIELD,  JJ.,  concur. 


JENKINS  T.  McGEEVER  et  al. 
(Supreme  Court  of  Alabama.    May  24,  1909. 
KeheariQ?  Denied  June  SO.  1909.) 

1.  APFBAI,  and    ErROB   (I  1010*)— FZETDXKGS 
BY  COUBT— RkVIBW. 

Where  the  facts  on  an  application  to  charge 
a  ftamlahee  are  found  by  the  court,  an  order  dis- 
charginft  the  garnishee  will  be  affirmed,  if  there 
ia  sufficient  evidence  to  siipirart  the  judgment, 
unless  the  general  affirmative  charge  should 
have  been  given  in  plaintilTB  &Tor  if  there  had 
been  a  trial  by  jury. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Error,  Cent.  Dig.  H  397!>-3982;  Dec.  Dig.  } 
lOlO.*] 

2.  Gabnishment  (S  158*)  —  Denial  or  An- 

SWER— ISSUF3. 

An  issue  made  on  the  denial  ot  the  answer 
of  a  garnishee  includes  the  question  whether  the 
garnishee  was  indebted  to  the  principal  defend- 
ant at  the  time  of  the  service  of  the  writ,  as 
well  as  at  the  time  of  answer. 

[Ed.  Note.— For  other  cases,  see  Gamisfament, 
Gent  Dig.  S  294;  Dec.  Dig.  8  158.*] 

3.  Oabnibhhent  (S  164*)— Answeb— Ahend- 
HENT— Evidence. 

Where  a  garnishee's  first  answer  admitted 
nn  Indebtedness  to  the  principal  defendant  of 
$241.38  and  suggested  sundry  claimants,  none  of 
whom  ever  appeared,  and  the  garnishee  subse- 
quently amended  his  answer,  first  admitting  an 
indebtedaesB  of  $102.38,  and  thereafter  denying 
any  indebtedness,  and  testiGed  at  the  trial  that 
he  was  not  indebted,  but  there  was  no  evidence 
that  he  was  not  Indebted  when  the  writ  was 
served,  an  order  discharging  the  garnishee  was 
erroneous. 

[Ed.  Note.— For  other  cases,  see  Oamlshment, 
Dec.  Dig.  S  164.*! 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Fergusou,  Judge. 

Action  by  R.  M.  Jenkins  against  P.  J. 
McGeever  and  others.  From  a  Judgment 
discharging  McGeev^  as  garnishee,  plain- 
tiff appeals.  Reversed  and  remanded. 


George  Huddleston,  for  appellant  John 

H.  Miller,  for  appellees. 

MATFIELD,  J.  This  is  an  appeal  by  the 
plaintiff  from  a  Judgment  In  the  lower  court 
discharging  P.  J.  McGeever,  garnishee.  The 
trial  was  had  by  the  court  without  a  Jury. 
There  Is  but  one  material  question  involved 
In  this  appeal;  that  Is,  whether  or  not  there 
was  sufficient  evidence  Introduced  on  the 
trial  below  to  support  the  finding  and  Judg- 
ment of  the  city  court  discharging  the  gar- 
nishera.  The  foets  being  tried  by  the  court 
without  a  Jury,  no  special  finding  being  re- 
quired, the  Judgment  must  be  affirmed.  It 
there  was  sufficient  evidence  to  support  the 
Judgment.  In  other  words,  unless  the  gen- 
eral affirmative  charge  could  have  been  gIv-> 
en  in  favor  of  the  plaintiff,  had  there  been 
a  Jury  trial,  this  Judgment  must  be  afflrmedL 
We  have  examined  the  record  very  care- 
fully, and  we  find  no  sufficient^  if  any,  evi- 
dence to  support  the  Judgment  Consequent- 
ly It  must  be  reversed,  and  the  cause  re- 
manded. 

The  trial  was  had  on  a  contest  of  the 
answer.  The  writ  was  served  oh  the  gar- 
nishee Novembw  4.  1904.  On  November 
11,  1004,  he  answered  that  he  w&»  Indebted 
to  the  defendant  Smith  In  the  sum  of  $241.38, 
and  suggested  sundry  claimants.  None  of 
these  claimants  ever  appeared  or  made  dalm 
to  the  fund,  nor  is  It  contended  that  any 
part  of  this  Indebtedness  was  ever  paid  by 
the  garnishee  to  any  one  of  these  claimants, 
the  only  reference  to  any  claimants  being 
In  garnishee's  answer,  and  no  question  was 
raised  upon  the  final  contest  of  his  answer 
as  to  auch  claimants.  On  January  0,  1007. 
the  garnishee  filed  an  amended  answer,  ad- 
mitting an  Indebtedness  of  $l(Ki.38.  The 
contest  to  this  answer  was  filed  on  Janu- 
ary 10,  1907.  On  October  22,  1907,  garnish- 
ee again  amended  his  answer,  and  denied 
any  Indebtedness  whatever.  On  the  same 
day  plaintiff  filed  contest  of  this  answer, 
and  an  Issue  was  made  np  and  the  trial 
had  upon  this  Issue.  The  plaintiff  Intro- 
duced the  garnlBhoe's  original  answer,  filed 
on  Novemt>er  11,  1904,  admitting  an  indebt- 
edness of  $241.38  at  the  time  of  the  service 
of  the  writ  of  gamishmeut  and  at  the  time 
of  making  that  answer.  Garnishee  then 
offered  in  evidence  a  contract,  dated  Sep- 
tember IS,  1004,  executed  between  blm  and 
the  defendant  Smith,  by  whldb  tiie  defend- 
ant agreed  to  repair  certain  bulldiuga  for  a 
contract  price  of  $1,100.  The  contract  pro- 
vided that  the  work  should  be  completed 
by  October  '15,  1004,  and  that  payment 
should  be  made  as  tbe  work  progressed. 
The  garnishee,  bflng  examined  as  n  witness 
In  bis  own  behalf,  testified  as  follows:  "I 
am  the  garnishee  In  this  case.  I  am  not 
Indebted  to  the  defendant  G.  H.  Smith.  He 
is  Indebted  to  me  $25  or  $30  under  that  con- 
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tract.  That  Is  the  only  contract  I  ever  had 
with  him.  I  hare  paid  defendant  Smith  all 
I  owe  him  under  this  contract." 

This  was  all  the  evidence  in  the  case,  and 
on  this  evidence  the  court  rendered  a  Judg- 
ment discharging  the  garnishee.  In  this 
we  think  the  court  was  clearly  In  error.  The 
Issue  made  up,  as  provided  by  the  Code,  on 
tbls  contract,  was  whether  or  not  the  gar- 
nishee was  indebted  at  the  time  of  the  serv- 
ice of  the  writ  upon  him,  as  well  as  at  the 
time  of  the  making  of  bis  answer.  There 
was  no  evidence  whatever  to  show  that  lie 
was  not  Indebted  to  the  defendant  at  the 
time  the  writ  was  served  upon  him;  but  It 
affirmatively  appears  from  bis  own  answer 
and  affidavit  that  be  was  Indebted  at  that 
time.  True,  he  swears  positively  that  be 
was  not  Indebted  to  the  defendant  at  the 
time  of  the  trial  and  at  thQ  time  of  making 
bis  last  amended  answer;  but  there  Is  no 
evidence  whatever  that  he  was  not  Indebt- 
ed to  the  defendant  at  the  time  the  writ 
of  garnishment  was  served  upon  him.  If 
his  answers  and  his  evidence  be  true  (and 
that  was  the  only  evidence  In  this  case), 
he  was  indebted  to  the  defendant  at  the 
time  the  writ  was  served  upon  blm,  and 
would  be  indebted  to  him  under  a  contract 
then  existing,  but  that  he  had  discharged 
the  indebtedness  by  paying  the  defendant 
after  the  service  of  the  writ  of  garulshment 
upon  him  and  before  the  time  of  trial.  This 
he  could  not  do  and  avoid  liability. 

For  the  error  Indicated,  4he  Judgment  of 
the  lower  court  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

DOTTDELL,  C.  J.,  and  ANDERSON  and 
SIcCLELLAX,  JJ.,  concur. 


Ex  parte  STATE  ex  rel.  HIGDON. 
(Supreme  Court  of  Alabama.    May  20.  1009. 
Rehearing  Denied  June  30,  1009.) 

1.  Xnjuncnoir  ({  216»)  —  Violation  —  Scope 
OF  Writ. 

Violation  vel  non  of  an  injunction  is  not 
decidable  alone  by  the  letter  of  uie  writ,  but  In 
many  cases  its  spirit  is  within  the  binding  and 
commanding  quality  thereof. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  I  2ie.»] 

2.  iKJDKCnON  (i  228*)— VlOLATIOn— PEB80N8 

Liable— Thibd  Pessonb. 

Where  an  injunction  forbade  certain  per- 
sons to  move,  molest,  dama^,  or  destroy  certain 
property  described  in  the  bill,  and  did  not  pur- 
port to  protect  the  property  otherwise  than  by 
rvstraioing  the  persons  named,  its  breach  could 
ooly  be  committed  by  such  persons,  or  by  per- 
sons conspirioK  with  them. 

[Bd,  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  f  495 ;  Dec.  Dig.  S  228.*] 

Petition  for  mandamus  by  the  State  of 
Alabama,  on  the  relation  of  R  L.  Higdon, 
to  review  the  action  of  the  circuit  court  of 


Jefferson  County  In  adjudging  relator  guilty 
of  contempt  in  violating  a  writ  of  Injunction. 
Petition  granted. 

B.  Bf.  Hamill,  tot  petitioner.  Allen  it  Bell, 
for  respondent 

McCLELLAN,  J.  The  petition  for  manda- 
mus or  prohibition  Invites  the  review  by  this 
court  of  the  action  of  the  circuit  court  of 
Jefferson  county  in  adjudging  relator  guilty 
of  contempt  of  .that  court  In  respect  of  the 
violation  by  relator  of  a  writ  of  injunction 
and  the  penalizing  of  him  In  consequence. 
A  statement  of  the  facts  will  be  made: 

George  T.  Howell  filed  his  bill  In  the  cir- 
cuit court  against  the  mayor  aiid  chief  of  po- 
lice of  the  city  of  Birmingham,  alleging  that 
he  was  the  owner  of  an  iron  safe  located  In 
a  certain  numbered  house  in  that  city ;  that 
said  bouse  was  used  as  a  restaurant  and 
soft  drink  stand;  that  on  a  date  stated  one 
Hunt,  an  employe  of  the  place,  was  arrested 
for  violating  the  prohibition  ordinance  of  the 
municipality,  and  the  chief  of  police  took 
charge  of  said  iron  safe,  the  property  of  com- 
plainant, and  not  that  of  Hunt;  that  the 
chief  of  police  "threatened  to  blow  open  said 
safe,  and  to  remove  said  safe  from  said  place 
of  business,  and  otherwise  mutilate  and  In- 
jure or  destroy  said  safe  and  contents" ;  that 
said  safe  contained  the  private  papers  and 
sums  of  money  belonging  to  complainant; 
that  the  mayor  and  chief  of  police  "will  de- 
stroy said  property  and  Injure  same,  to  the 
great  damage  of  your  orator,  unless  enjoined 
by  this  great  court  And  your  orator  shows 
unto  your  honor  that  he  is  without  remedy, 
except  In  a  court  of  equity.  Orator  further 
shows  respondents  are  insolvent  and  unable 
to  respond  in  damages."  As  presently  im- 
portant, the  prayer  of  the  bill  reads:  "And 
that  your  honor  will  order  an  injunction  re- 
straining the  said  George  B.  Ward,  mayor 
and  George  H.  Bodeker,  chief  of  police,  from 
Interfering,  moving,  breaking  into,  or  In  any 
way  Interfering,  mutilating,  or  molesting 
said  safe,  the  property  of  your  orator. 
•    «    • '»  ' 

The  following  order,  addressed  to  the  clerk 
and  register  of  the  circuit  court,  was  made  by 
the  Judge  of  the  court:  "Upon  complainant's 
entering  into  bond  in  the  sum  of  $100,  with 
sureties  to  be  approved  by  you,  and  payable 
and  conditioned  according  to  law,  let  a  tem- 
iwrary  Injunction  Issue  In  accordance  with 
the  prayer  of  the  bill  of  complaint."  The 
bond  being  approved  as  required,  the  writ 
issued,  as  prayed  In  the  bill,  against  Ward 
and  Bodeker,  bearing  date  September  30, 
1008.  The  writ  was  served  by  the  sherKF, 
relator  being  that  officer,  and  It  was  further 
conceded  that  he  knew  the  contents  and  pur- 
port of  the  writ  Subsequently  a  search  war- 
rant was  Issued  out  of  the  inferior  court  of 
Jefferson  county,  at  the  Instance  of  W.  M. 


•Tor  Mh«r  CUM  MS  tam*  topic  ud  SMtloa  MUUBBR  tn  Doc  A  Am.  Digs.  1907  to  dtt*,  *  R«portw  Indcxw 


Digitized  by 


Google 


144 


60  SOUTBEBN  BEPOBTBB. 


Burg^  and  was  dellrered  to  the  sberiff,  com- 
mandlitg  hbn  to  warch  the  safe,  described  in 
the  bill  fll«d  by  Howell,  'for  tbe  MUowliig 
propert7,  whisky,  Bpirltooni  or  malt  liquors 
bdd  wltbln  this  connt7,  wlUi  tbe  Intent  to 
use  the  same  as  the  means  of  committing  a 
pnUic  offense.  •  •  The  relator  exe- 
cuted the  search  warrant  emanating  from  the 
Inferior  court 

Howell,  by  aflULarlt,  broaght  to  the  atten- 
tion of  the  drcnlt  court  the  alleged  fact  that 
Bodeker,  Burge.  and  relator  had  violated  ttie 
Injnnctloff  aforesaid.  A  mle  was  thereupon 
issued  to  Bodeker,  Burge,  and  rtiator  to  show 
-caiue  why  they '  should  not  be  punished  for 
contempt  fbr  misconduct  In  tba  failure  to 
obej  the  mandates,  etc.,  of  the  circuit  court 
as  described  in  Howell's  affldavlt.  On  tbe 
hearing  of  the  contempt  proceedings  it  was 
found  on  fact,  and  decided,  that  Bodeker  was 
blameless,  thiat  Burge  was  misled  by  his 
attorn^,  was  given  the  benefit  of  the  doubt, 
and  was  discharged,  and  that  relator  was 
guilty,  and  a  fine  was  imposed.  Tbe  adjudi- 
cation of  relator's  contempt  is  thus  stated 
In  the  judgment :  «  •  •  •  And  that  E.  L. 
Hlgdon,  according  to  bis  own  admission,  had 
notice  of  the  injunction,  and  that  he  Is  there- 
fore guilty  of  contempt  of  court;  his  erro- 
neous supposition  that  the  writ  was  not  bind- 
ing upon  him  not  justifying  his  course,  but 
merely  extenuating  his  offense." 

We  do  not  discover,  from  the  answer  to 
the  rule  nisi  issued  In  this  proceeding  or  oth- 
erwise, any  evidence  of  a  conspiracy  or  com- 
munity of  purpose,  to  which  relator  was  a 
party,  to  violate  or  by  subterfuge  evade  the 
writ  of  Injunction  emanating  from  tbe  circuit 
court  In  short,  the  guilt  vel  non  of  relator 
must  be  determined  alone  on  his  action,  aft- 
er foil  knowledge  of  tbe  Issuance  and  serv- 
ice of  the  writ  of  injunction,  and  that  entire- 
ly uninfluenced  by  the  acts  or  conduct  of  Bo- 
deker. Ward,  or  Burge.  Nothing  appears  in 
the  original  bill,  the  order  for  the  writ  or  the 
writ  Itself  connecting  Burge  with  the  acts  of 
Bodeker  and  Ward,  to  prevent  which  the  writ 
commanded  them.  Relator  does  not  appear 
to  have  known  that  Burge  (If  so)  was  the 
person  Instigating  (whether  legally  or  ill^- 
ally  Is  immaterial)  Bodeker  and  Ward  to  the 
destructive  acts  alleged  in  the  original  bill 
to  have  been  threatened  by  tiiem.  Anyway, 
we  do  not  understand  the  adjudication  of 
relator's  contempt  to  have  rested  In  any 
measure  on  oral  statements  of  complainant's 
solicitors  made  to  the  court  or  to  the  judge 
pending  the  granting  of  the  temporary  writ 
of  Injunction.  It  Is  well  understood  that 
violation  vel  non  of  an  Injunction  is  not  al- 
ways decldable  alone  by  the  letter  of  the 
writ,  but  that  in  many  cases  unnecessary  to 


undutake  to  now  define,  Its  spirit  broader 
than  Its  letter,  is  within  the  bbidlng,  com- 
manding qnali^  thoreof.  Ex  parte  Miller, 
129  Ala.  180,  80  South.  611,  87  Am.  St  Bep. 
49;  High  on  Inj.  1 1446. 

In  Oils  Instance,  the  writ  possessed  no  spir- 
it broader  than  its  letter.  Tbe  conmiand 
here  was  addressed  to  two  parsons  or  ofBeers, 
and  forbade  them  to  move,  molest  damage, 
destroy,  etc,  the  safe  described  In  tbe  bin. 
It  did  not  purport  to  protect  ttie  safe  otbei^ 
wise  than  by  restraint  of  Qiese  two  persons 
or  officers  from  doing  the  acts  defined. 
Neither  the  bin  the  order,  nor  the  writ  as- 
sume to  do  more  tlian  to  restrain  Ward  and 
Bodeker  as  trespassers.  The  writ  operated 
only  In  personam.  High  on  Inj.  |  Z  It  did 
not  undertake  to  create  a  status  effecting  to 
place  the  safe  in  gremlo  legls.  The  court  did 
not  attempt  to  install  any  officer  in  posses- 
sion of  the  safe.  *  There  was  no  effort  to  re- 
move the  safe  from  Its  location  in  the  busi- 
ness bouse.  It  remained  where  it  was.  pre* 
Bumably  In  the  control  and  possession  of 
Howell,  unless  the  mandate  was  not  obser^-ed 
by  Ward  or  Bodeker.  Under  such  circum- 
stances, with  a  writ  of  Injunction  sought  and 
issued  as  this  one  was,  we  Uilnk  this  general 
statement  taken  from  section  1440  of  Hlgta 
on  Injunctions  apt  In  decision  of  tbe  matter 
In  hand:  'The  obligations  of  an  injunction 
will  not  usually  be  extended  to  persons  who 
are  not  named  in  the  writ  and  they  will  not 
be  liable  for  a  breach  of  a  mandate  which  is 
not  directed  to  them.  Thus,  where  the  writ 
la  simply  directs  to  a  defendant  without 
Including  his  agents  or  servants,  an  agent 
will  not  be  punished  for  a  breach." 

The  relator  was  a  stranger  to  tbe  writ 
Its  obligation  was  confined  to  the  conduct 
of  Ward  and  Bodeker.  It  was  not  framed 
fmd  did  not  assume  to  protect  the  safe  gen- 
erally. It  did  not  attempt  to  maintain  the 
status  quo  except  by  restraint  of  Ward  and 
Bodeker.  Its  breach  could  only  have  been 
effected  by  conduct  In  respect  of  the  safe, 
by  Ward  and  Bod*er.  or  either,  or  by  per- 
sons conspiring  with  them  to  avoid  the  man- 
date of  the  writ.  We  are  therefore  of  tbe 
opinion  that  relator  did  not  violate  the  writ 
of  injunction  issuing  from  the  circuit  court 
and  hence  was  improperly  ruled  to  be  In  con- 
tempt of  the  court.  In  consequence,  the  pray- 
er for  the  writ  of  mandamus  must  be  grant- 
ed. It  will  not  iBsne,  however,  since  the  ne- 
cessity for  its  actual  issuance  is  not  aiitlci- 
pa  ted. 

Petition  for  writ  of  mandamus  granted. 

DOWDELL,  C.  J.,  and  ANDERSON  Ud 
MA7FIELD,  J  J.,  concur. 
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KEILT  et  aL  t.  SMITH. 
(SapTCme  Court  of  Alabama.    Jane  10,  1909. 
Behearing  Denied  June  SO,  1909.) 

1.  Appeal  and  Ebbob  ({  877*)  —  Habhlsss 
Ekbob— Persons  Entitled  to  Compiain. 

An  appellant  against  whom  there  was  no 
decree  a«  to  a  mechanic's  lien  cannot  complain 
u  to  the  rulings  thereon. 

[Ed.  Note.— For  ofher  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3500-8572;  Dec  Dig.  | 
877.*] 

2.  Dqdity  (S  148*)  —  Bill  —  MuLTirABioua- 

IIE88. 

An  owner  of  lots  npon  which  there  was  a 
tDortgage  contracted  for  the  construction  of  a 
bouse  thereon,  whereby  it  was  agreed  that  the 
contractor  should  furnish  all  labor  and  materi- 
al and  discharge  the  mortgage  debt,  be  to  hold 
tbe  notes  and  mortgage  as  collateral,  or  to  take 
new  notes  and  a  mortgage  for  both  debts.  Part 
of  the  price  was  paid  when  the  work  was  be- 
gun,  and  the  balance  of  the  building  debt  and 
the  mortgage  debt  was  evidenced  by  notes  and 
a  mortgage  to  be  delivered  when  the  house  was 
completed.  Disputes  arose  as  to  full  compliance 
with  the  contract,  and  the  owner  refused  to  de- 
liver the  notes  and  mortgage.  The  contractor 
filed  ft  >tatatoi7  claim  nnd  aflBdavlt  to  acquire 
a  median1c*B  lien,  and  then  transferred  all  bts 
Interest  in  the  debts,  evidences  thereof,  and  the 
liens  to  plalntifT,  who  sued  to  enforce  his  claims 
as  assignee.  Held,  that  the  remedies  to  enforce 
the  mcdianic's  and  equitable  liens  were  not  so 
different  that  the  two  liens  could  not  be  set  up 
in  the  same  bill,  so  that  the  bill  was  not  muf- 
ti fa  rions. 

lEA.  Note.— For  other  esses,  see  Equity.  Cent 
Dig.  H  S41-367;  Dec  Dig.  {  148.*] 

Appeal  from  Chancery  Court,  Jefferson 
CouDty;  A.  H.  Benners,  Chancellor. 

BUI  b7  y.  C.  Smith  against  LUllan  Kelly 
and  othws.  Decree  for  complainant,  and 
defendants  appeaL  Affirmed. 

J.  S.  Gillespie  and  George  E.  Bush,  for 
■imellftnta.    Samuti  Wlldert  for  appellee. 


HATFIELD,  J.  Appellant  owned  lots  9 
and  10.  block  74,  in  West  End,  Blrmlni;ham. 
She  owned  one  UcClnre  $236.  which  debt  was 
•ecnred  by  several  notes  and  a  mortgage  ex- 
ecnted  by  her  and  her  husband.  On  the  12th 
of  May.  1904,  she,  through  her  husband  as 
her  agent  and  one  Gillespie  as  her  attorney, 
entered  Into  a  builder's  contract  with  one 
Owen  to  build  her  a  dwelling  house  upon 
tbeee  lots  according  to  certain  agreed  specl- 
flcatlona  and  at  the  price  of  |637,  Owen  to 
fnmlab  all  materials,  work,  and  labor,  and 
u  a  part  of  this  contract  Owen  assumed 
to  pay  off  the  mortgage  debt  due  McOlure, 
bDt  not  as  a  part  of  the  price  of  bvlldlng,  he 
to  hold  the  notes  and  mortgage  as  collater- 
wlt  or  pay  them  off  and  talce  new  notes  and 
mortgage  for  both  debts.  Fifty  dollara  of 
the  ^Ice  of  building  was  paid  when  the 
worlc  was  bie«nn,  and  the  balance  of  flie 
bonding  debt  and  McClure's  debt,  aggrc^at' 
Ing  9723,  were  evidenced  and  secured  by 
several  notes  and  a  mortgage  upon  the  bouse 
and  lots;  the  same  being  signed  by  herself 


and  husband,  and  left  with  their  attorney, 
Gillespie,  to  be  delivered  to  Owen  when  the 
house  was  completed.  The  house  was  com- 
pleted In  June  or  July,  1904. 

After  that  time  disputes  and  differences 
arose  between  appellant's  husband,  her  at- 
torney, Gillespie,  and  Owen  as  to  tbe  full 
compliance  with  the  terms  of  the  contract, 
and  as  to  materials  used  In  and  workman- 
ship upon  the  building;  and  she,  through 
her  agents,  refused  to  deliver  the  notes  and 
mortgage  to  Owen,  claiming  tliat  there  was 
by  the  contract  an  agreement  that  the  notes 
and  mortgage  were  not  to  tw  delivered  until 
her  husband  was  satisfied  that  Oven  bad 
completed  the  contract  according  to  the 
terms  and  stipulations  of  the  written  agree- 
ment About  this  time  the  Heidt-Mllner 
Lumber  Company  sued  Owen,  and  garnished 
appellant,  obtaining  Judgment  against  the 
defendant  and  garnishee  for  |134.  In  Au- 
gust. 1904,  Owen,  as  contractor,  filed  his 
statutory  claim  and  affidavit,  as  required 
by  law.  In  the  probate  office  of  Jefferson 
county,  to  acquire  a  mechanic's  lien  upon 
the  house  and  lot  On  tbe  same  day  be 
transferred  all  his  right,  title,  int^est  claim, 
and  demand  to  the  debts,  evidences  thereof, 
and  the  Hens  to  this  appellee,  who  then  filed 
this  suit  against  appellant  and  McClure  in 
the  diancery  court  of  Jefferson  county  to 
enforce  his  claims  as  such  assignee  of  Owen 
upon  the  house  and  lots  in  question. 

There  was  quite  a  deal  of  pleading  and 
cross-pleading,  nnnecMSary  to  notice.  Mo- 
tion to  dismiss  and  demurrer  to  fhe  bill 
were  interposed  and  overruled.  An  appeal 
thereftom  appears  to  have  been  taken  to 
this  court  by  the  appellant,  whldi  was  dis- 
missed for  want  of  prosecution.  Appellant 
thereafter  filed  special  pleas,  and  answer, 
denying  all  material  averments  of  the  bill, 
alleging  also  a  waiver  of  me(^nlc's  Uea 
and  a  failure  to  comply  with  the  conditions 
of  the  escrow  as  to  notes  and  mortgage,  and 
setting  up  the  bankruptey  of  Owen  as  ap- 
peUee,  and  demanding  an  election  as  to 
whether  appellee  would  proceed  upon  the 
theory  of  a  mechanic's  Hen  or  under  the 
mortgages,  and  then  set  up  all  these  defenses 
In  a  cro8S<Ull,  and  sought  a  cancellation 
of  the  notes  and  mortgages  and  satisfaction 
of  the  me^Aanlc'fl  lloi.  A  great  number 
of  witnesses  were  pramlnBd  by  both  parties 
npon  all  these  issues. 

The  cause,  after  long  delay,  was  submit- 
ted for  final  decree  upon  the  pleadings 
named  and  testbnony  noted.  The  chancel- 
tor  on  this  hearing — McClure  having  dis- 
claimed any  interest  In  tbe  subject-matter^ 
decreed  that  appellee  was  entitled  to  relief, 
and  ordered  tbe  roister  to  state  an  account 
between  appellant  and  appellee;  that  ap- 
pellee by  Tlrtue  of  the  assignment  of  the 
notes  and '  mortgagee,  acquired  an  equita- 
ble mortgage  upon  the  lots  of  appellant  se- 
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curing  tbe  following  debts:  The  value  of 
the  house  thereon  buUt  by  Owen  for  appel- 
lant, not  to  exceed  tbe  contract  price,  $5S5.2T, 
with  Interest  from  July  14,  1804,  deducting 
therefrom  $50  prepaymect,  with  Interest 
thereon  from  the  date  It  was  paid,  and  $134, 
tbe  payment  of  judgment  against  garnish- 
ee, with  interest  tbereon  from  August  10, 
1901.  Tbe  register  stated  the  account,  and 
reported  that  the  house  was  worth  $535.27, 
calculated  tbe  interest  on  debt,  and  pay- 
ments, Judgments,  etc.,  as  directed,  and  re- 
ported a  balance  due  appellee  from  appel- 
lant, on  this  account,  of  $448.04. 

Tbe  appellant  filed  some  rery  general  ob- 
jections to  the  report  of  the  register,  which 
the  chancellor  very  properly  overruled  on 
the  hearing  of  tbe  report  The  chancellor 
by  decree  confirmed  the  report,  rendering 
final  decree  In  favor  of  the  complainant  for 
$44S.04,  the  amount  reported,  with  interest 
from  the  day  It  was  reported,  together  with 
the  cost  of  thd  proceeding,  and  directed  that, 
if  the  decree  was  not  paid  within  GO  days, 
the  register  advertise,  as  required  by  law, 
and  sell,  the  lots  mentioned  for  the  payment 
of  the  amount  of  the  decree.  From  this  de- 
cree appellant'  appeals,  assigning  many 
grounds  for  reveraal. 

It  Is  wholly  unnecessary  to  discuss  separ- 
ately  these  rarlous  assignments  of  error, 
because  many  of  them  are  not  sufficiently 
insisted  upon  In  brief  or  argument,  and  aft- 
er a  careful  examination  of  the  record  we  are 
firmly  of  the  opinion  that  there  la  no  revls- 
able  error  therein— certainly  none  of  which 
this  appellant  can  complain. 

There  can  be  no  doubt  that  there  was 
equity  In  complainant's  blll»  and  that  he  ac- 
quired an  equitable  lien  upon  -the  appellant's 
property.  There  was  no  decree  against  her 
as  to  the  mechanic's  Uen,  so  she  cannot  com- 
plain as  to  the  decree  or  rulli^  upon  that 
question.  The  two  remedies  to  enforce  tbe 
mechanic's  and  equitable  liens,  under  the 
bill  of  facts  la  this  case,  were  not  so  differ- 
ent that  the  two  Hens  could  not  he  set  up 
in  the  same  bill,  as  they  were.  The  relief 
sought  in  each  was  practically  the  sanie. 
Consequently  tbe  bUl  was  not  multifarious. 
Buckheit  T.  Decatur,  etc.,  Oo.,  140  Ala.  216. 
37  South.  75;  Wood  v.  Holly  Mfg.  Co.,  100 
Ala.  320,  18  South.  048,  46  Am.  St  Rep.  50, 
and  authorities  cited;  Penny  v.  Miller,  134 
Ala.  698,  33  South.  G68. 

There  can  be  no  doubt  that  the  assign- 
ment and  transfer  of  these  notes  and  mort- 
gages above  referred  to,  under  both  the  aver- 
ments  and  proof,  showed  at  least  an  eq- 
uitable mortgage  or  Hen  upon  the  property. 
Authorities  supra. 

As  to  the  amount  of  this  debt  found  and 
decreed  to  be  due,  we  do  not  thinly  the  appel- 
lant hfis  just  cause  to  complain.  In  the  first 
place,  it  WBB  for  exactly  what  appellant,  her 


husband,  and  her  attorney,  originally  agreed 
to  pay.  It  la  true  that  the  chancellor  did 
not  hold  her  strictly  to  the  contract  prlce» 
but  required  the  register  to  ascertain  what 
t^e  house  was  reasonably  worth,  the  mar- 
ket value  thereof,  not  to  exceed  the  contract 
price;  and  tbe  register,  we  think,  probably 
found  it  to  be  worth  the  contract  price. 

The  appellant  having  a'ccepted  the  house — 
conditionally,  as  she  and  tier  agents  testi- 
fied, and  unconditionally,  as  appellee's  ev- 
idence tended  to  show — having  occupied  It, 
used  and  enjoyed  the  same,  and  having  an- 
swered and  admitted  in  the  garalsbment 
proceeding  that  she  owed  Owen  $603,  and  al- 
lowing, If  not  soliciting  or  eliciting,  such 
judgment,  and  there  t>elng  no  evidence  that 
she  owed  him  anything,  except  for  the  house 
and  the  debt  due  McClure,  and  there  being 
no  evidence  that  she  bad  paid  any  part  of 
this,  except  the  judgment  against  her  for 
$134,  the  amount  Owen  owed  the  plaintiff 
in  attachment  we  do  not  think  that  there 
can  be  any  error  in  the  decree,  which  re- 
quired her  to  pay  $448.04.  If  there  be  any 
error,  we  think  this  record  shows  It  to  be 
in  her  favor,  and  against  the  appellee. 

A  judgment  in  appellant's  favor  In  this 
case,  under  the  pleadings  and  proof  as  shown 
by  this  record,  would  be  unconscionable, 
and  could  not  be  awarded  by  any  court  of 
conscience.  While  we  have  not  discussed 
every  question  assigned  as  error,  or  argued, 
wejiave  examined  and  studied  all,  and  un- 
hesitatingly aMaa  the  decree  of  tbe  chancel- 
lor. 

Affirmed. 

DOWBELL,  C.  J.,  and  SIMPSOM  and 
DEKSON,  JJ.,  concur. 


LOUISVILLE  &  N.  R.  CO.  v,  HUFF- 
STUTLER, 

(Supreme  Court  of  Alabama.    May  11.  IdOO. 
Beheariog  Denied  June  30,  18090 

1.  ExoEPnoNs,  Bill  of  (S  3ld*y-SiQmna-~ 
Evidence. 

A  special  term  of  court  was  called  for  tbe 
2Sth  of  October,  10O7,  for  two  weeks.  A  case 
was  tried  November  2d,  and  judgment  entry 
stated  that  defendant  had  60  days  from  adjourn- 
ment of  the'  term  to  sign  tbe  bill  of  exceptions. 
The  order  calline  the  term  showed  the  criminal 
business  was  to  oe  disposed  of  during  the  week 
commencing  November  4th.  Held,  that  a  bill  ot 
exceptions  signed  on  January  2,  1908,  was  ia 
time. 


[Ed.  Note.— For  other  cssa 
Bill  of.  Cent.  Dig.  S§  54,  66 ; 


see  Kxceptions, 
>ec  Dig.  i  ^Sj^ 


2.  Release  (8  52*)— Pleadinq  —  Avoidakcc 
OF  Defense. 

In  an  injury  case,  where  a  defense  was  & 
settlement  with  plaintiff,  a  replication  alluring 
that  at  the  time  the  settlement  was  mode  pwln- 
tiff  did  not  have  the  mental  capacity  to  make  it 
sufficiently  stated  that  plalntliTB  mind  was  In 
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sndi  an  nnsoond  eonditioa  as  to  render  him  In- 
capable of  makinc  a  binding  contract 

[Ed.  Note.— For  otiier  caaea,  aee  Releaae,  Dee. 
Dig.  i  B2.«3 

3.  Appkaz.  and  Erbob  (I  1040*)— Retuw— 
HAxioxas  Esson—OvEBBULiNa  Deicubeeb. 

If  there  was  error  in  overruling  a  demur- 
rer to  a  replication,  it  was  harmless,  where  no 
testimony  was  offered  to  sustain  the  replication. 

[Ed.  Note.— For  other  caaea,  aee  Appeal  and 
Error,  Dec.  Dig.  S  1040.*] 

4.  RaLEAO  (I  17*)— Fbaud. 

If  a  railroad  company,  which  obtained  a 
Bettlement  of  the  claim  of  an  injured  person 
when  he  was  in  a  weak  mental  and  physical 
condition  resulting  from  the  injuries,  and  in- 
capable of  knowing  the  extent  of  his  Injuilea, 
and  when  he  was  alone,  without  counsel  or  ad- 
visers, knew  his  condition,  and  induced  and  un- 
duly influenced  him  to  make  the  settlement  and 
acG«>t  a  check  for  a  sum  groesly  less  than 
would  be  a  (air  compenaation,  tbe  settlement 
woald  be  invalid  for  nand. 

[Bd.  Note.— For  other  caaea,  see  Belease,  Cent. 
Dig.  I  32;  Dw:.  Dig.  1 17.*] 

Appeal  Circnlt  Court,  Blount  Countr ; 
John  W.  Inzer,  Judge. 

Action  bj  Heseklali  Buffatutler  against  the 
LonlsTiUe  ft  NaahTlIle  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. AflSrmed. 

Ward  &  Weaver,  Ua  appellant  Alien  ft 
Bell,  fo^  appellee. 

SIMPSON,  J.  A  special  term  of  tbe  court 
was  called  to  be  held  on  tbe  28th  day  of  Oc- 
tober, 1907,  "for  tbe  term  of  two  weeks,  un- 
less tbe  business  of  the  court  Is  sooner  dis- 
posed of."  Tbe  case  was  tried  November  2, 
1907,  and  the  Judgment  entry  states  that  "the 
defendant  has  60  daya  from  the  adjournment 
of  this  term  of  this  court,  to  wit,  the  22d  day 
<tf  November,  1007,  In  which  to  prepare,  and 
have  signed  by  the  presiding  Judge,  its  bill 
of  ezceptlQua."  Tbe  term  of  the  court  could 
not  bold  until  November  22d,  under  the  order 
calling  It,  and  this  date  must  be  a  clerical 
error.  The  bill  of  exceptions  was  signed  on 
tbe  2d  day  of  January,  1908.  Tbe  order  call- 
ing tbe  Q)eclal  term  shows  that  it  w^s  to  be 
for  tbe  trial  of  both  dvll  and  criminal  busl- 
neas  oa  the  docbe^  and  that  the  criminal 
badness  was  to  be  disposed  of  dnring  the 
seoood  week,  commencing  on  November  4th. 
The  record  does  not  show-  wben  tbe  court  ad- 
joomed ;  but  as  tbe  criminal  business  was  to 
be  talun  up  on  Novemlver  4tb,  and  as  tbe  bill 
of  ezceptionB  redtes  that  It  was  presented 
and  signed  within  tbe  time  prescribed,  this 
Is  a  prima  ftide  diowlng  that  It  was  signed 
wioiln  tbe  time  ivescribed,  and  It  will  not  be 
atrldcen.  Tarver  v.  State,  187  Ala.  29,  34 
Booth.  627;  OarroU  t.  Warren,  142  Ala.  897, 
37  Smth.  687. 

nie  llTBt  assignment  of  error  Insisted  on 
Is  numbered  2,  and  Is  to  the  action  of  the 
court  In  overmllng  tbe  demurrer  to  the  third 
repUcatlon,  which  Is  "that  at  tbe  time  said 
aettlonent  was  made,  relied  on  In  said  plea. 


plalntUt  did  not  have  the  mental  capacity  to 
make  said  settlemoit."  The  ground  of  de- 
murrer Insisted  on  Is  that  **8ald  replication 
does  not  show  wltti  suffident  certainty  the 
lucapadty,  or  want  of  capacltTf  on  the  part 
of  the  plalndff  to  make  said  settlement" 
This  Is  a  sufficient  statement  of  the  fact  that 
the  plaintiff's  mind  was  In  such  an  unsound 
condition  as  to  render  him  lucapable  of  mak- 
ing a  binding  contract,  and  the  demurrer  was 
properly  overruled.  Mllllgan  v.  Pollard,  112 
Ala.  405,  468,  20  South.  620. 

The  demurrer  to  the  fourth  r^Hcation, 
raising  the  sapie  point,  was  properly  over- 
ruled. 

If  there  was  error  In  the  overruling  of  tbe 
demurrer  to  the  fifth  replication  to  plea  3, 
It  was  error  without  injury.  The  replication 
was  that  "the  defendant,  by  its  servants  or 
agents,  fraudulently  represented  to  the  plain- 
tiff the  extent  of  his  injuries,  with  the  extent 
of  which  plaintiff  was  Ignorant,  and  thereby 
procured  plaintiff  to  settle  said  claim."  The 
bill  of  exceptions  shows  that  no  testimony 
was  offered  to  sustain  said  replication,  and 
consequently  no  Injury  could  accrue  to  the 
defendant  by  Its  lack  of  more  perspicuous  al- 
legations. Scarbrough  v.  Borders  &  Co.,  115 
Ala.  436,  22  South.  180;  Payne  v.  Crawford, 
102  Ala.  887,  889,  14  South.  854. 

The  eighth  replication,  as  amended,  al- 
leged that  tbe  settlement  pleaded  "was  ob- 
tained by  fraud.  In  this:  That  at  the  time  of 
the  execution  thereof  •  •  •  plaintiff  was 
In  a  weak  mental  and  physical  condition,  re- 
sulting from  the  Injuries;  •  •  ♦  that  he 
was  Incapable  of  knowing  or  appreciating  • 
tbe  extent  of  his  said  Injuries;  that  he  was 
alone,  without  counsel  or  advisers" ;  and 
that  the  agent  of  the  company,  knowing  his 
condition,  "Induced  and  unduly  Influenced" 
him  to  make  tbe  settlement  and  accept  a 
check  for  a  sum  "grossly  less  than  would  be 
a  fair  and  Just  compensation,"  etc.  No  ques- 
tion Is  raised  about  tbe  failure  to  alle^  an 
offer  to  return  tbe  money  received.  On  the 
points  raised,  said  repllcatl<m  stated  facts 
which  were  proper  to  go  to  tbe  jury,  and 
from  whldi  they  would  be  authorised  to  find 
fraud,  and  the  demurrer  to  said  replication 
was  properly  overruled.  Union  Pac.  By.  CO. 
V.  Harris.  158  U.  8. 326. 831, 16  Sup.  Ct  848. 89 
L.  Bd.  1003;  Stone  v.  Chicago,  etc.,  By.,  66 
Mich.  76.  88  N.  W.  24,  27;  Lusted  v.  Chicago, 
etc.,  Ry..  71  Wis.  891,  36  N.  W.  857,  850; 
Dixon  V.  Brooklyn  Clly  ft  N.  B.,  160  N.  T. 
170,  3  N.  E.  65*  68. 

If  there  was  error  In  overruling  tbe  de- 
murrer to  tbe  ninth  replication,  as  am«ided, 
it  was  without  Injury,  as  no  testimony  was 
introduced  to  sustain  Its  allegations. 

There  was  no  error  In  the  refusal  to  give 
the  cha^  requested  by  the  defendant.  It 
was  a  matter  for  the  Jury  to  determine,  from 
all  tite  evidence,  whether  there  was  snffldcnt 
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evidence  to  JuBtuy  the  disregarding  of  the 
settlement 

Tbrae  being  no  wrar  In  the  record,  the 
Judgment  of  the  coort  Is  ifflrmed. 

DOWDELIi,  G.  and  DBNSON  and  HAY- 
riELD,  JJ.,  ooncnr. 


It. 


NAFIER  et  aL  GLLIOTT. 
(Suprnne  Court  of  Alabama.   Jane  15,  1009.) 

1.  Deeds  (i  200*)— Delivebt— ADiiissiBiUTr 

or  Evidence. 

On  an  isaue  of  whether  a  deed  had  been  ac- 
tual!; delivered,  it  was  competent  to  show  that, 
at  tbe  making  of  the  deed,  (trantor  made  other 
deeds  to  third  persons  of  all  the  Isnds  he  had 
left,  and  that  such  other  deeds  were  never  de- 
livered, in  connection  with  evidence  as  to  the 
purpose  of  grantor  in  the  making  of  tbe  deeds 
to  evade  his  creditors,  and  that  Be  wbb  at  tbe 
time  advised  that  the  making  of  the  deeds  and 
tbe  record  of  the  same  himself  would  not  consti- 
tute  dellverr,  tt  tendad  to  nesa^va  an  intention 
to  deliver  tbe  deed. 

(Bd.  Note.— For  other  caaM,  aee  Deeds,  Cent, 
g.  S  601 ;  Dee.  Dtg.  |  200.*] 

2.  KviDENCE    (J    230*)  —  Declarations  of 
Gbantob— Intent. 

Declarations  by  jtrantor  several  yeara  after 
the  making  of  the  deed  are  not  competent  to 
■how  his  Intention  at  that  time  as  to  a  deliveiy. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Dee.  Dig.  I  230.*} 

a  Deeds  (8  200*)— Deliveet- Admibsibilitt 
OF  Evidence. 

On  an  issue  of  whether  a  deed  liad  been 
aetnalljr  delivered,  evidence  that  subsequent  to 
the  making  of  the  deed  grantee's  husband  tried 
to  rent  the  land  from  grantor,  or  that  grantor 

&repared  a  deed  to  ber  husband  of  a  part  of  tbe 
ind,  was  not  competent  against  grantee,  as  she 
could  not  be  prejudiced  by  the  aete  of  her  hus- 
baad. 

[Ed.  Not&— For  other  cases,  see  Deeds,  Cent 
Dig.  I  601;  Dee.  Dig.  |  200.*] 

4.  Appeal  and  Bbbob  (i  1051*)— H ashless 
E^ROR— Admission  or  Evidence. 

Error,  if  an;,  in  permitting  evidence  that, 
after  a  deed  was  signed,  it  was  sent  to  the  pro- 
bate office  to  be  recorded  and  was  recorded,  was 
harmless,  where  the  deed  itself  was  introduced 
in  evidence  and  bore  indorsements  of  filing  and 
record  in  the  probate  office. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4161-4170;  Dec  Dig.  I 
lOBl.*] 

5.  Appeal  and  Ebbob  (I  1051*)— Habulx88 

Bbbob— Aduission  or  Evidence. 

There  was  no  reversible  error  In  overrul- 
ing objections  to  questions  as  to  who  had  cer- 
tain deeds,  when  pmintiff  witness  moved  to  an- 
other place,  and  whether  a  deed  came  into  ber 
possession,  where  she  had  already  testified,  with- 
out objection,  that  she  had  tbe  deeds  in  her 
possession  when  she  moved  and  carried  them 
with  ber. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  4101-1170;  Dec  Dig.  8 
lOBL*] 

Appeal  from  Circuit  Coart,  Hooston  Coun- 
ty ;  H.  A.  Pearce,  Judge. 

Action  by  Minnie  Elliott  against  B.  E.  Na- 
pier and  others.  Judgment  for  plaintiff,  and 
defendants  appeaL  Reversed  and  remanded. 


Eqty  A  Farmer,  for  aivwllants.  E.  H.  HIU, 

for  appellee; 

DOWDELL,  C.  J.  /Thia  cause  comes  here 
on  appeal  for  the  third  time.  Napier  v.  El- 
liott, 146  Ala.  213,  40  South.  752,  119  Am.  St 
Rep.  17 ;  Napier  v.  Elliott,  152  Ala.  552,  44 
South.  552.  The  Issue  has  been  the  same  on 
each  trial ;  and  that  Is.  whether  the  deed  In 
question  was  ever  dellvored.  Tbe  assign- 
ments of  error  relate  solely  to  the  rnllngs 
of  the  court  on  the  admission  and  rejection  of 
evidence. 

On  the  first  appeal  (146  Ala.  21S,  40  South. 
752.  119  Am.  St.  Rep.  17)  It  was  said  by  this 
court,  speaking  through  Denson,  J.:  "It  Is 
settled  law  that  the  fact  of  delivery  rests  in 
Intention,  and  it  Is  to  be  collected  from  all 
the  acts  and  declarations  of  the  parties  hav- 
ing relation  to  It" — citing  authorities.  As  a 
circumstance  bearing  upon  the  question  of 
intention  as  to  the  dellvoy  of  tbe  deed,  it 
ifas  competent  for  the  defendants  to  show 
that  at  the  time  of  the  making  of  the  deed, 
and  contemporaneous  therewith,  tbe  grantor 
made  two  other  deeds  to  Lem  Walden  and 
Joslah  Hnghes  embracing  all  the  lands  the 
grantor  had  left  after  the  deeds  to  the  plain- 
tier  and  her  mother,  and  the  further  Act  thnt 
the  deeds  to  Walden  and  Hiq^ies  were  never 
delivered,  ^s  erldence  when  taken  in  con- 
nection with  other  evidence  as  to  tbe  purpose 
of  the  grantor  In  the  making  of  the  deeds  to 
evade  bis  credltora,  and  that  be  was  at  the 
time  advised  that  the  making  of  the  deeds 
and  the  placing  of  tbe  same  himself  on  record 
would  not  constitute  a  delivery,  actual  deliv- 
ery of  plaintiff's  deed  being  a  disputed  fact, 
was  both  comiietsnt  and  nSerant  as  tending 
to  negative  the  gmntor's  Intention  of  dtflvery 
of  idalntlfl's  deed.  The  w^ht  of  it,  however, 
and  as  to  whetbor,  in  connectiai  vlth  all  of 
tbe  evidence  in  the  case,  it  was  snfiltdokt  to 
n^ative  such  intentltm,  was  a  aneition  for 
tbe  Jury.  The  trial  court  erred  In  not  admit- 
ting the  evldKiceb  / 

Evidence  as  to  statements  and  declarations 
made  by  tbe  grantor  several  years  after  the 
making  of  the  deed  to  the  plaintiff  was  not 
competent  to  show  tbe  intention  of  tbe  gran- 
tor at  tlw  time  tlie  deed  was  made.  The  cas- 
es of  Scheiff^  T.  Bebelffelin,  127  Ala.  35, 
28  South.  687,  and  Law  t.  Law,  88  Ala.  432. 
3  South.  752.  cited  and  rdled  on  by  counsel 
for  appellant,  were  contested  will  cases. 
Wills  never  take  effect  untU  after  the  death 
of  the  testator,  and  any  act  of  the  testator 
In  connection  with  his  will  accmnpanled  by  a 
declaration  would  be  competent  In  evidence 
as  to  the  questl<m  of  intwitlon.  Here  the 
proposed  evidence  related  to  a  past  and  C(»n- 
pieted  transaction.  If  the  grantor  wwe  liv- 
ing, it  would  not  be  competent  for  him  to  tes- 
tify as  to  what  were  his  intentions  at  the 
time.  He  could  only  testify  as  to  i^at  was 
done  and  said  by  him  at  the  time  of  the  mak- 
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ing  of  tlie  deed  lllnstrattve  of  his  Intention 
as  to  a  delivery.  We  do  not  regard  tbe  cited 
cases  as  being  applicable  here. 

The  conduct  of  plaintiff's  hosband  subse- 
qoent  to  tbe  making  of  the  deed  In  trying  to 
rent  tbe  land  embraced  In  the  deed  from  the 
grantor  was  not  competent  In  evidence  for 
any  purpose  against  the  plalntlfF.  She  could 
not  be  prejudiced  by  tbe  acts  and  conduct  of 
her  husband  In  respect  to  her  title  to  the 
land.  Tbe  same  is  true  as  to  tbe  proposed 
evidence  to  show  that  Joslah  Hughes  pre- 
pared a  deed  to  plalntlfTs  husband  of  40 
acres  of  the  land  embraced  In  the  plaintiff's 
deed.  The  court  properly  excluded  this  evi- 
dence on  plalntlfTs  objection. 

The  deed  Itself,  which  was  introduced  In 
evidence,  had  on  it  the  Indorsements  of  filing 
and  record  In  the  oQlce  of  the  probate  Judge, 
and  bence.  If  that  was  any  error  In  permit- 
ting the  plaintiff  to  testify  "that,  after  the 
signing  of  said  deed.  It  was  sent  to  Geneva 
county  to  the  probate  office  to  be  recorded 
and  was  so  recorded,"  It  was  harmless  error. 
Tbe  witness  stated  nothing  more  than  what 
was  shown  by  the  Indorsements  on  the  deed. 

There  was  no  reversible  error  committed  in 
overruling  the  defendant's  objections  to  the 
questions  to  tbe  plaintiff  as  a  witness :  "Who 
had  the  deeds  when  you  moved  to  Florida?" 
"Did  this  deed  come  into  your  posseBsion?" 
Tbe  witness  had  already  testified  without  ob- 
jection that  she  had  the  deeds  In  her  posses- 
sion when  she  moved  to  Florida  and  carried 
them  with  tier. 

For  the  error  pointed  out,  tbe  Judgment  Is 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

SIMPSON,  MAYFIELD,  and  SATRE,  JJ., 
concur. 


BIBMINOHAH  RT„  LIGHT  A  POWER  CO. 

V.  McLAIN. 
(Saprana  Oonrt  of  Alabama.   Jane  10,  190Q.) 

1.  Stuert  Railboads  (5  99*)— Injubies  to 
pEBSoifS  ON  Track— CoNTBiBUTOBT  Negli- 

OENCE. 

A  driver  may  cross  a  street  railway  track, 
thouith  he  sees  a  car.  if  he  may  reasonably  sup- 
pose  he  can  cross  before  it  will  reach  him. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  209-216 ;  Dec  Dig.  i  99.*] 

2L  Stbeet  Railboads  (8  90*)— Injubies  to 
Pehsorb  on  Tkack— Dutt  of  Motobuan. 
It  iK  tlie  duty  of  a  motorman  to  slacken  tbe 
speed  of  his  car  to  avoid  a  colliaioo,  where  it 
becomes  apparent  to  bim  that  a  driver  has  mis- 
calculated tbe  distance,  or  supposed  the  car 
was  traveling  at  a  lawful  speed  when  in  fact 
traveling  Caster,  or  Is  not  aware  of  the  approach 
of  the  car. 

[Ed.  Note.— For  other  cases,  see  Street  RaJl- 
nads.  Cent  Dig.  H  190-192 ;  Dec.  Dig.  i  9a*] 

S.  Smsr  Railboads  01  117*)— Collisions- 
Actions— 9  oestioks  FOB  JURT. 

Where,  in  an  action  for  personal  iojury  and 
bjary  to  a  horse  and  vehicle  sustained  in  a 


collision  with  a  street  car,  there  was  no  proof 
as  to  bow  fast  the  horse  walked,  and  the  testi- 
mony was  in  conflict  as  to  how  fast  the  car  was 
moving,  it  was  for  the  jury  to  consider  how  far 
the  car  was  away,  when' plaintiff  attempted  to 
cross,  whether  there  was  anything  to  prevent 
plaintiff  from  discovering  the  car,  or,  it  plain- 
tiff did  fail  to  see  it,  and  was  traveling  not 
atratght  across,  but  "angling,"  whether  tbe  mo- 
torman had  reason  to  lieTieve  he  would  not  clear 
the  track  in  time,  and  had  time  to  sladten  the 
speed  and  avoid  the  injury. 

[EU.  Note.— For  other  cases,  see  Street  Rail* 
roads.  Cent.  Dig.  S§  251-257 ;  Dec.  Dig.  {  117.*] 

4.  Evidence  (§  471*)— Opinion  Btider(»— 
Conclusion  of  Witness. 

There  was.  no  error  In  overruling  an  c^iec- 
tlon  to  the  question  asked  a  witness  whether 
any  effort  was  made  to  stop  the  car,  for  it  did 
not  call  for  a  mere  concluBlon,  but  for  a  tact 
open  to  any  one  who  saw  the  motorman. 

[Ed.  Note.--For  other  cases,  see  Evidence, 
Cent  Dig.  I  2151 ;  Dea  Dig.  S  471.*] 

6.  Evidence  (}  471*}— Opnrioir  Evidincb-^ 
Knowledge. 

There  was  no  error  In  overruling  an  objec* 
tion  to  the  question  whether  a  drnrer  struck 
by  a  street  car  showed  any  evidence  of  being 
injured,  as  there  are  many  injuries  patent  to 
the  observation  of  any  one. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  {  2107 ;  Dea  Dig.  |  471.*] 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe.  Judge. 

Action  by  John  McLaln  against  tbe  Bir- 
mingham Railway,  Light  ft  Power  Company 
for  personal  injuries  and  injury  to  a  horse 
and  vehicle.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Afflrmed. 

The  pleas  Interposed  to  the  complaint 
were  the  general  Issue  and  contributory  neg- 
ligence, for  falling  to  stop,  look,  and  listen, 
going  upon  a  track  when  the  car  was  In 
dangerous  proximity,  etc.  The  following 
charges  were  refused  to  the  defendant;  "(2) 
If  you  believe  the  evidence,  tbe  plaintiff  was 
guilty  of  Diligence.  (3)  If  you  believe  tbe 
evidence,  you  cannot  find  for  tbe  plaintiff 
under  tbe  third  count  of  the  complaint."  (4) 
Same  as  S  as  to  the  fourth  count.  "(6)  If 
you  believe  tbe  evidence,  the  plaintiff  is 
gniilty  of  contributory  negligence." 

Tillman,  Grubb,  Bradley  ft  Uorrow  and 
L.  C.  Leadbeatter,  for  appellant.  Bowman, 
Harsh  ft  Beddow,  for  appellee. 


SIMPSON,  J.  The  court  did  not  err  in 
refusing  to  give  tbe  general  charge  In  favor 
of  tbe  defeudant.  While  It  Is  true  that  the 
traveler  across  a  street  railroad  Is  required 
to  look,  before  crossing,  and  it  Is  also  true 
that.  If  the  testimony  clearly  shows  that  by 
looking  tbe  plaintiff  could  have  avoided  the 
injury,  the  court  would  be  justified  in  giving 
the  ger.feral  charge  in  favor  of  the  defend- 
ant, notwithstanding  the  testimony  of  the 
plaintiff  that  he  did  look  (Peters  v.  So.  Ry. 
Co.,  135  Ala.  533,  33  South.  332),  yet  It  la 
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also  trae  that  the  driver  has  a  tight  to  cross 
B  street  railroad  track,  although  he  may  see 
A  car  In  the  distance,  If  he  may  reasonably 
suppose  he  can  cross  before  It  reaches  blm, 
and  If  It  Is  apparent  to  the  motorman  that 
the  driver  has  miscalculated  the  distance  or 
has  supposed  that  the  car  was  traveling  at  a 
legal  rate  of  speed  when  in  fact  it  was 
traveling  faster,  or  is  not  aware  of  the  ap- 
proach of  the  car,  and  this  Is  evident  to 
the  motorman,  it  la  the  duty  of  the  motor- 
man  to  statAen  the  speed  so  as  to  avoid  the 
collision.  There  Is  no  proof  as  to  how  fast 
the  borae  walked,  and  the  testimony  Is  In 
conflict  OS  to  how  fast  tba  cax  was  moving. 
Consequently  it  was  a  question  for  the  Jury 
to  consider  how  far  the  car  was  away,  when 
the  plaintiff  attempted  to  cross.  Also,  was 
there  anything  in  the  light,  or  the  rain,  or 
otherwise,  which  prevented  the  plaintiff  from 
discovering  the  car,  or,  if  the  plaintiff  did 
fail  to  see  It,  or  was  n^ll^t  in  not  seeing 
It,  and  was  traveling  not  straight  across, 
but  "angling,"  did  the  motorman  have  rea- 
son to  believe  that  he  would  not  clear  the 
track,  in  time,  and  did  said  motorman  have 
time  to  daclcen  the  speed  and  avoid  the  in- 
jury? Nellls  on  Str.  Surface  R.  R.  pp.  343- 
316;  Nellls  on  8tr.  R.  B.  Accident  Law,  |  2», 
p.  339  et  seq. 

The  court  cannot  say,  as  a  matter  of  law, 
that  the  plaintiff  was  gailty  of  contributory 
negligence:.  Hence  there  was  no  error  in  the 
refusal  to  give  charges  2  and  6-  For  tbe 
fiame  reason  there  was  no  error  in  the  refus- 
al to  give  charges  3  and  4. 

There  was  no  error  In  overruling  the  ob- 
Sections  to  the  question  to  the  witness  Ro- 
land as  to  whether  or  not  any  effort  was 
made  to  stop  the  car.  This  did  not  call  for 
a  mere  conclusion  of  the  witness,  but  for  a 
fact  which  was  open  to  the  view  of  any  one 
who  saw  the  motorman.  The  witness  could 
have  been  cross-examined  as  to  his  knowl- 
edge, etc.  This  was  very  different  from  the 
answer  of  the  witness  in  tbe  case  of  B'ham 
Ry,  &  Elec.  Co.  v.  Jackson.  130  Ala.  279.  34 
South.  994,  that  "he  was  doing  ail  be  could." 
Tbe  court  did  not  hold,  In  that  case,  tbat 
the  question  was  Improper,  but  that  the  an- 
swer, it  it  had  been  responsive  to  a  proper 
question,  would  have  been  improper. 

There  was  no  error  In  overruling  the  ob- 
jection to  the  question  to  the  witness  Luo- 
ohusBi  as  to  whether  the  plaintiff  sbowed 
!iuy  evidence  of  being  Injured.  There  are 
many  Injuries  which  a  man  may  receive 
vs'blch  are  patent  to  tbe  observation  of  any 
one.  No  motion  was  made  to  exclude  the 
answer. 

The  judgment  of  tbe  court  Is  affirmed. 
Affirmed. 

DOWDEIyL,  C.  J.,  and  DENSON  and 
>TAYFIELD,  JJ.,  concur. 


TEDESCEI  T.  BUBGEB  et  sL 
(Supreme  Court  of  Alabama.    Jnne  10^  1909. 
Behearhig  Denied  June  dO,  1909.) 

1.  Nuisance  (|  72*)— Public  Numakcb— Ik- 
junction. 

Any  person  suffering  dsmBges  by  a  public 
Duisance  may  maintain  an  action  to  abate  or 
enjoin  the  same. 

[Ed.  Note.--For  other  cases,  see  Nuisance, 
Cent.  Dig.  H  lft4-169 ;  Dec.  Dig.  S  72.*] 

2.  Nuisance  (8  75*)— Injokction. 

That  complainant  maintained  a  similar 
nuisance  near  her  own  premises  will  not  prevent 
the  maintenance  of  an  action  to  enjoin  a  public 
nuisance. 

[Ed.  Note.— For  other  eases,  see  Nuisance, 
Cent  Dig.  I  ITS:  Dec.  Dig.  i  75.*] 

NuiSAN(»  ff  'ns*)— PuBLio  Nuisance— In- 
junction—KnowunGE  or  Defenoant. 
In  an  action  to  enjoin  tbe  maintenance  of 
a  disorderly  bouse,  evideace  held  insufficient  to 
establish  knowledge  of  one  defendant  and  con- 
currence la  the  use  to  which  the  honsa  was 
devoted. 

[Ed.  Note. — For  other  cases,  see  Nidaance. 
Cent.  Dig.  9  182;  Dec.  Dig.  {  75.*] 

4.  Nuisance  (|  75*)— Publio  NuiSAncE— In- 

JUKCTION— VABIANCE. 

la  an  action  to  enjoin  two  defendants  from 
maintaining  a  nuisance,  where  plaintiff  failed  to 
prove  tbe  allegatioas  of  knowledge  of  one  de- 
fendant, or  his  consent  to  the  use  of  tbe  houae 
for  the  purposes  alleged,  the  variance  was  fatal. 

[Ed.  Kote.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  f  ISl ;  De&  Dig.  1  75.*] 

5.  Injunction  (ff  130*)— Faildee  of  Pboof— 
Dismissal. 

Where  a  bill  for  injunction  was  brought 
against  two  defendants,  and  as  to  one  the  proof 
failed,  the  bill  should  be  dismissed  without 
prejudice. 

[Ed.  Note.— For  other  cases,  see  Injanctioo, 
Cent.  Dig.  t  290;  Dec.  Dig.  {  130.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Action  by  Felicia  TedescliI  against  Louis 
Burger  and  another  to  restrain  a  nuisance. 
From  a  decree  dismissing  tbe  bill  uncondi- 
tionally, plaintiff  appeals.  Corrected  and  af- 
firmed. 

D.  K.  Middleton  and  E.  H.  Dryer,  for  ap- 
pellant.   Kennedy  &  Ballard,  for  appellees. 

MAYFIELD,  J.  This  Is  the  second  appeal 
In  this  case.  The  allegations- of  the  original 
and  amended  bills  are  sufficiently  shown  In 
the  former  report  See  150  Ala.  049,  43 
South.  900,  11  I*  B.  A.  (N.  S.)  1000.  That 
decision,  and  a  more  recent  one  In  the  case 
of  the  same  complainant  against  Bamett  (45 
South.  904),  fully  and  we  tbinic  correctly 
settled  all  tbe  equities  of  this  bill,  and  set- 
tled them  In  favor  of  the  contention  of  ap- 
pellant, complainant  In  the  court  l)elow.  Aft- 
er the  former  decision  in  this  cause,  where- 
in the  decree  was  reversed  upon  the  rulings 
of  the  chancellor  upon  the  demurrers  of  tbe 
respondent  Burger  to  tbe  bill,  each  of  the 
respondents  answered  tbe  bill  separately, 
denying  most  of  its  material  airegatlons.  A 
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number  of  witnesses  were  examined,  both  t)? 
the  complainant  and  by  the  respondents,  and 
the  case  was  submitted  for  final  decree  upon 
the  amended  bill,  answers,  and  the  testimony 
of  witnesses,  as  shown  by  the  r^ister's  note 
of  testimony.  The  chancellor  rendered  a 
final  decree,  dimlssing  the  bill  absolutely  and 
unconditlonaUy,  at  the  costs  of  the  complain- 
ant, from  which  decree  the  complainant  ap- 
peals. 

This  final  decree  Is  not  accompanied  by 
any  o[>lnion  of  the  chancellor.  Consequently 
the  record  does  not  Inform  us  upon  what 
ground  or  for  what  cause  the  bill  was  dis- 
missed finally.  We  fully  agree  and  concur 
with  the  chancellor  that  as  against  the  re- 
spondent Bulger  the  complainant  was  not 
entitled  to  relief,  because  of  the  losufflclency. 
If  not  entire  failure,  of  the  proof  to  support 
the  averments  of  the  bill,  which  avermeDta 
tills  court  held,  on  a  former  decision,  un- 
qnestionebly  gave  it  equity  as  against  said 
Burger.  As  against  tbe  respondent  Ruby  Da- 
vis, however,  while  we  do  not  thlnlc  that 
there  wag  such  failure  of  proof,  we  are  of 
the  opinion  that  there  was  such  a  variance 
as  to  prevent  the  relief  prayed.  Had  the 
complainant  amended  her  bill,  as  she  had  a 
right  to  do,  by  striking  out  the  part  thereof 
directed  against  the  respondent  Burger,  we 
tblBk  she  would  have  been  entitled  to  relief, 
notwithstanding  the  fact  that  the  evidence 
may  show  that  she  maintained  or  allowed 
a  similar  nuisance  as  near  her  own  residence 
and  property  as  that  alleged  to  have  been 
carried  on  by  these  respondents.  This  was  a 
public  nuisance,  and  any  person  suffering 
damages  thereby  might  have  maintained  an 
action  to  abate  or  enjoin ;  nor  would '  the 
wrongs  of  the  complainant  have  prevented 
the  injunction  of  a  public  nuisance.  But  In 
this  cause,  on  account  of  the  variance  be- 
tween tbe  allegations  and  the  proof,  no  relief 
conld  be  granted  as  against  either  of  re- 
spondents, and  the  bill  was,  therefore,  prop- 
eriy  dismissed,  but  should  have  been  dismiss- 
ed without  prejudice. 

As  was  said  by  this  court  In  a  former  opin- 
ion, section  2  of  the  original  bill  averred, 
not  only  that  Burger  owned  or  had  control 
of  the  property,  but  also  that  Ruby  Davis 
kept  and  operated  a  house  of  prostitution  In 
said  premises  by  and  with  the  permission 
and  consent  of  said  Burger.  It  was  clearly 
proved  that  Burger  owned  and  controlled  the 
property;  but  we  do  not  thlnU  that  It  was 
shown  by  the  proof  that  the  bouse  of  prosti- 
tution alleged  was  kept  with  the  permission 
and  consent  of  Burger.  After  a  demurrer 
was  sustained  to  the  original  bill,  tbe  com- 
plainant amended  her  bill  by  adding  at  tbe 
end  of  the  second  paragraph  an  amendment, 
which  alleged,  flrst,  that,  if  complainant  w^s 
mistaken  in  the  allegations  of  paragraph  2 
of  the  bill,  she  states  and  she  shows  that 
the  said  Lonis  Burger  and  Ruby  Davis  main- 
tained and  operated  the  disorderly  bouse 
described  In  the  second  paragraph;  and. 


second,  If  mistaken  in  that  tbey  operated 
the  house  Jointly,  she  alleges  that  Burger  is 
the  landlord  of  Ruby  Davis,  and  knowingly 
permitted  and  permits  the  premises  to  be 
used  as  a  bawdy  house,  or  for  the  purposes 
of  prostitution;  and,  third.  If  mistaken  in 
that,  that  the  respondents  did  keep  a  dis- 
orderly, public,  and  Ul-governed  house,  etc.; 
and,  fourth,  If  mistaken  in  that,  that  the 
said  Burger,  well  knowing  that  Ruby  Davis 
was  a  prostitute,  and  knowing  that  the  prem- 
ises were  kept  by  the  said  Ruby  Davis  for 
the  purposes  of  prostitution  did  lease  or  let 
the  same  to  the  said  Ruby  Davis  as  a  bawdy 
house  and  for  public  prostitution,  etc.  Con- 
sequently every  allegation  as  to  the  main- 
taining or  keeping  of  the  bouse  of  prostitu- 
tion was  clearly  and  distinctly  to  the  effect 
that  It  was  maintained  and  kept  by  the  re- 
spondent Ruby  Davis  with  the  knowledge 
and  consent  of  respondent  Burger,  or  that 
it  was  maintained  and  kept  by  them  Joint- 
ly, or  that  be,  as  landlord,  leased  or  let 
the  same  to  Ruby  Davis  for  a  bawdy  house 
and  for  the  purpose  of  prostitution.  We  are 
of  the  opinion  that  the  evidence  entirely 
fails  as  to  the  proof  of  either  one  of  these 
allegations.  We  think,  however,  that  It  does 
show  that  such  house  was  maintained  and 
kept  by  the  said  Ruby  Davis  alone,  and  with- 
out the  knowledge  or  consent  of  the  respond- 
ent Burger.  The  only  evidence  appearing 
against  Burger  is  the  mere  presumption  that 
a  landlord  knows,  or  ought  to  know,  what 
Is  being  carried  on  apon  bis  own  premises. 
Such  knowledge,  however,  was  expressly  de- 
nied by  both  of  the  respondents.  There  is 
also  evidence  that  Burger  was  on  the  premi- 
ses while  they  yrere  so  occupied  by  Rsby 
Davis;  but  it  is  not  shown  that  he  saw  or 
knew  of  any  facts  -sufficient  to  put  him  upon 
notice  of  the  use  to  which  the  premises  were 
being  put  .His  presence  there  on  these  oc- 
casions was  explained  by  him;  such  explana- 
tion being  accompanied  by  an  express  de- 
nial that  he  bad  any  knowledge  or  notice  of 
such  use.  It  Is  also  shown  by  the  proof  that, 
while  he  was  the  owner  of  the  premises, 
the  lease  or  letting  was  made,  not  by  him. 
but  by  real  estate  agents.  It  is  true  that  the 
witness  Burger  himself,  in  answer  to  a  ques- 
tion propounded  by  his  solicitor  as  to  what 
was  the  character  of  tenants  that  occui)ied 
the  lot  in  which  complainant's  property  was 
located  on  the  1st  of  February,  1906,  answer- 
ed that  "the  whole  block  was  prostitutes, 
except  the  complainant's  family."  It  clearly 
appears,  however,  that  the  question  was  di- 
rected toward  the  character  of  other  houses 
than  that  of  the  respondent,  and  especially 
toward  those  owned  or  leased  by  the  com- 
plainant, and,  further,  that  it  was  as  to 
the  character  of  the  block  on  the  1st  of  Fel)- 
ruary,  1906,  while  the  bill  in  this  cause  was 
not  filed  until  October  15,  1906,  and  by  com- 
plainant's own  evidence  it  was  shown  that 
Ruby  Davis  only  occupied  the  premises  or 
used  them  as  a  house  of  prostitution  three 
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or  four  months  before  tte  ffllng  of  the  bill. 
We  cannot  agree  with  counsel  for  appeHant 
that  ttis  Is  snffldent  to  establish  Barger's 
full  knowledge  of  and  concurrence  In  the 
purposes  and  use  to  which  the  house  was 
devoted  by  Ruby  Davis. 

There  was  an  attempt  by  the  complainant 
to  prore  knowledge  or  consent  on  the  part 
of  Bui^r  by  admissions  that  he  did  have 
such  knowledge  or  gave  such  consent.  In 
this  the  evidence  also  falls.  The  most,  if  not 
all,  that  Uiese  admissions  could  be  said  to 
prove,  was  that  Bargw  had  told  certain  par^ 
ties  that  be  had  Instructed  tiis  agent  to  get 
the  occupants  out  of  his  house,  that  the 
agrat  rented  the  property  and  that  as  soon 
as  he  (Burger)  discovered  that  the  tenants 
were  loose  characters  he  fonred  titiem  to 
move.  This  Is  far  from  proving  the  allega!- 
tlons  of  knowledge  of  or  consent  to  the  use 
of  the  house  for  the  purposes  of  prostitution. 
On  the  contrary,  It  rather  tends  to  disprove 
them.  We  think,  for  these  reasons,  there 
was  an  entire  variance  between  the  allega- 
tions and  the  proof,  in  which  case  no  relief 
can  be  granted.  The  variance,  also,  as  we 
have  shown.  Is  as  to  material  allegations. 
Therefore,  In  such  cues,  where  there  Is  a 
fatal  variance,  the  bill  should  be  dismissed; 
but  this  should  be  done  without  prejudice. 

The  decree  of  the  chancery  court  is  here 
corrected,  so  that  the  bill  Is  dismissed  with- 
out prejudice  to  the  rights  of  the  complain- 
ant. As  thus  corrected,  the  decree  is  af- 
firmed. MunchuB  V.  Harris,  69  Ala.  600; 
Cameron  v.  Abbott,  SO  Aia.  410. 

Corrected  and  affirmed. 

SIMPSON,  ANDERSON,  and  DENSON, 
JJ.,  concur. 


GIIAT  T.  STRICKLAND. 
(Supreme  (>mrt  of  Alabama.    April  22,  1009. 
Rehearing  Denied  June  30,  1909.) 

1.  Appeal  asd  Ebsob  (S  2*)— Time  to  Ap- 
peal. 

Where  a  Judgment  for  plaiotiff  {or  false 
impilsoDoieiit  was  rendered  prior  to  the  taking 
effect  of  Code  1907,  defendant  waa  entitled  to 
appeal  within  one  year. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  6,  1882;  Dec.  Dig.  S  2.*] 

2.  Bail  ({  80*)— Riohts  of  Subbties— Ab- 

BEST. 

Sureties  on  a  bail  bond  had  a  commoa-law 
right  to  arrest  accused  at  pleasure  without  pro- 
cess and  surrender  him. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent 
Dig.  §§  328-334;   Dec.  Dig.  g  80.«] 

3.  Bail  (§  80*)  —  Arrest  of  Principal  — 
Rights  of  Suhetiks— Statutes. 

Code  1907,  8  C351,  authorizing  bail  to 
arrest  their  principal  on  a  certified  copy  ot  the 
undertalcing,  is  not  cumulative,  but  exclusive 
of  the  common-law  remedy,  authorizing  bail  to 
ari-est  their  principal  without  process. 

[Ed.  Note.— For  other  cases,  see  Ball,  Dec. 
Dig.  S  80.*] 


4.  False  Ivfbibonheitt  (f  80*)— Abbbbt  bt 

Bail— Evidence. 

In  an  action  for  false  imprisonment,  con- 
sisting of  an  alleged  unlawful  arrest  by  bail,  the 
capias  bond  was  admissible  only  In  mitigation 
of  damages. 

[Ed.  Note.- For  other  cases,  see  False  Impris- 
onment, Dec.  Dig.  S  30.*] 

SL  Evidence  (§  472*)— Pubposb— Goncltision. 

In  an  action  for  false  imprisonment,  de- 
fendant was  not  entitled  to  testify  as  to  bis 
purpose  In  having  plaintiff  arrested. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2193 ;  Dec  Dig.  |  472.*] 

6.  False  Iufbibonubst  (S  27*)  —  Abbest  — 
Evidence. 

In  an  action  for  false  imprisonment,  evi- 
dence that  the  person  who  arrested  plalntifx  was 
aimed  at  the  time  was  admissible. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Dec  Dig.  I  27.*] 

Appeal  from  Circuit  Court,  Hale  County; 
B.  M.  Miller,  Judge. 

Action  by  James  li.  Strickland  against  J. 
E.  Gray  for  false  Imprisonment  Judgment 
for  plaintlfF  In  the  sum  of  |250,  and  defend- 
ant appeals.  Affirmed. 

The  following  charges  were  glfen  at  the 
instance  of  the  plaintiff:  "(1)  The  court 
charges  the  jury  that,  if  they  -believe  the  evi- 
dence In  this  case,  the  detention  of  the  plain- 
tiff from  the  time  he  was  taken  from  Wedge- 
worth's  store  and  brought  to  Greensboro  and 
placed  In  Jail  until  he  was  carried  back  to  the 
point  on  the  railroad  where  Wedgeworth's 
store  is  situated  was  in  violation  of  the  law. 
(2)  The  court  charges  the  Jury  that  the  de- 
fendant had  no  authority  under  the  law  to 
place  plaintiff,  or  cause  him  to  be  pinced.  In 
the  Jail  of  Tuscaloosa  county ;  and  the  court 
charges  the  Jury  that  the  Incarceration  of 
the  plaintiff  in  the  Jail  at  Tuscaloosa,  Ala- 
bama, was  an  unlawful  act  (3)  The  court 
charges  the  Jury  that,  if  they  believe  the  evi- 
dence In  this  case,  they  must  find  a  verdict 
In  favor  of  the  plaintiff,  and  they  shall  assess 
against  the  defendant  such  damages  as  they 
may  believe  under  the  evidence  that  plain- 
tiff is  entitled  to.  (4)  The  court  charges  the 
Jury  that  If  they  believe  the  evidence  in  this 
cose,  the  defendant  violated  the  law  In  bring- 
ing or  causing  to  be  brought  the  plaintiff 
from  Wedgeworth  to  Greensboro,  and  In  pla- 
cing or  causing  the  plaintiff  to  be  placed  In 
the  Jail  at  Greensboro,  and  In  keeping  or 
causing  to  be  kept  the  plaintiff  In  the  Jail 
at  Greensbora" 

McQueen  &  Hawkins,  for  appellant  Henry 
A.  Jones  and  De  Graffenrled  &  Evius,  for  ap- 
pellee. ' 

ANDERSON,  J.  The  Judgment  In  this  ease 
having  been  rendered  before  the  Code  of  1907 
went  into  effect,  the  appellant  had  one  year, 
instead  of  six  months,  within  which  to  take 
his  appeal.  PouU  &  0>.  v.  Foy-Hsys  Con- 
struction Co.  (Ala.)  48  South.  785.  The  mo- 
tion to  dismiss  the  appeal  Is  ovwmled. 
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Under  the  common  law  the  sar^ieB  npoo  a 
defendant's  bail  had  the  nnqnestloDed  right 
to  arrest  him  at  pleasure  and  aarrender  him 
into  the  hands  of  the  law,  and  this  could  be 
d<Hie  without  the  tssoance  of  iffocesa.  8  Am.  ft 
Ens.  Ency.  Law,  708;  Bearden  t.  State,  88 
Ala.  21.  7  South.  755;  State  t.  Croaby.  114 
Ala.  11,  22  South.  110;  Gain  t.  State,  55  Ala. 
170;  Hawk  t.  State.  84  Ala.  466,  4  South. 
60a  Seetltm  6351,  Code  1907,  proTldes  for 
the  ^scharge  of  the  sureties  by  a  surrender 
of  laie  principal,  and  also  provides  for  the 
arrest  of  tlie  defendant  npon  a  certifled  copy 
of  the  undertakli^.  Therefore,  under  the 
statute,  the  sureties  have  the  right  to  procure 
their  discharge  by  ^pirenderlng  the  principal 
at  any  time  before  a  default,  Just  as  th^ 
had  under  the  common  law ;  the  only  change 
b^ng  that  the  arrest  must  be  made  upon  a 
certified  copy  of  the  bond.  The  statute  does 
not  give  any  additional  righte  or  powers,  but 
really  qualifies  tbte  common-law  right  of  ar- 
rest, and  this  method,  as  prescribed  by  the 
stetute.  must  be  ezcloslTe.  It  glres  no  addi- 
tional right  to  amst,  and  cannot  be  said  to 
be  In  aid  ef  or  cumulatlTe  to  the  common  law 
In  this  particular,  and,  to  gire  It  any  mean- 
ii%  or  ^KwaUon  whatever,  It  nrast  be  con- 
strued aa  confining  the  rlj^t  of  axrest  by  the 
sureties  in  the  manner  therein  required.  To 
hold  otberwtoe  would  render  the  statute 
meaningless  as  to  the  requirement  In  making 
arrests,  and  In  ^Eect  stultify  the  lawmakers. 
David  T.  Levy  ft  Son,  119  Ala.  241,  24  South. 
589. 

The  Alabama  cases,  snpra,  merely  reiterate 
the  common  law  as  to  the  sureties'  right  to 
arrest  the  principal,  and  did  not  attempt  to 
construe  the  statute,  In  so  far  as  it  relates  to 
the  point  Involved  In  the  case  at  bar,  but 
dealt  with  the  right  of  the  sureties  to  a  dis- 
cbarge and  not  the  way  In  which  they  could 
arrest  the  principal.  True,  there  may  be  In- 
stances when  It  might  be  a  hardship  upon  the 
ball  to  not  permit  an  arrest  of  the  principal 
without  a  certified  copy  of  the  undertaking ; 
but  this  can  be  avoided  by  the  procurement 
of  a  copy  when  the  bond  Is  made. 

The  trial  court  did  not  err  in  giving  the 
charges  requested  by  the  plaintiff. 

The  trial  court  permitted  the  capias  and 
bond  to  be  Introduced  In  mitigation  of  dam- 
ages, and  this  was  the  only  purpose  that  they 
could  serve. 

There  was  no  error  In  decUntng  to  let  the 
defendant  the  plaintiff  how  Scales  seem- 
ed to  hold  him  out,  or  in  not  letting  Gray 
sbite  his  purpose  in  having  the  plaintiff  ar^ 
RMed.  He  could  narrate  the  facts,  and  it 
was  t<a  the  jury  to  determine  his  motive  or 
purposes 

There  was  so  error  in  permitting  Seales  to 
testifjr  that  be  was  armed  when  he  arrested 
the  plaintiff.  Whether  be  used  the  weapon 
or  not,  his  bavlng  It  was  a  circumstance  to 


go  to  the  jury  In  ascertaining  the  animus  in 
making  the  arrest 

The  Judgmoit  of  the  circuit  court  is  af- 
firmed. 

DOWDBLL.  C.  X,  and  HcCLELLAN  and 
SATRB,  JJ.,  concur. 


FIRST  NAT.  BANK  OF  BIRMINGHAM  v. 

WILKBSBAItRE  LACE  MFG.  CO. 
(Sapreme  Court  of  Alabama.    June  10,  1009.) 

1.  Gabbiebs  (S  68*)— Biix  of  Ladino — ^Rights 
acquibed  bt  pubcbaseb. 

A  bill  of  lading,  not  being  commercial  pa- 
per, the  transferee  merely  acquires  the  tme 
of  the  transferror  to  the  goods  described. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  179;  Dec.  Dig.  {  58.*] 

2.  Cabbiebs  (I  58*)— TBAnsns  or  Bnx  of 

Lading. 

A  seller  of  cotton,  pursuant  to  instructions 
from  the  buver,  shipped  it  to  the  buyer  under 
a  bill  of  lading,  in  which  he  was  named  as 
shipper  and  a  bank  as  consignee,  the  bill  Btating 
that  the  buvcr  should  be  notified,  and  the  sell- 
er drew  a  draft  on  the  buyer,  payable  to  the 
bank,  and  the  bill  of  lading  was  attached  to 
the  draft,  which  was  deposited  by  the  seller. 
The  buyer  paid  the  draft,  and  subsequently  it 
was  ascertained  that  there  was  a  deficiency  of 
several  pounds.  Held,  that  the  haid:  was  not 
liable  to  the  buyer. 

[Ed.  Note.— For  other  eases,  see  Garrien, 
Dec  Dig.  I  6&*] 

Appeal  from  Olty  Court  of  Birmingham; 
0.  W.  Fergustm,  Judge. 

Action  by  the  Wllkesbarre  Lace  Manufac- 
turing Company  against  the  First  National 
Bank  of  Birmingham.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed and  rendered. 

Campbell  &  Johnson,  Percy  A  Benners, 
and  Gregory  L.  Smith,  for  appellant  Ca- 
banlss  &  Weakly,  tot  appellee. 

SIMPSON,  J.  This  suit  was  brought  by 
the  appellee  against  the  appellant,  and  the 
facts  as  agreed  niKm  are:  That  John  H. 
Cougfalan,  under  the  firm  name  of  Smith  & 
Coughlan,  who  is  a  cotton  broker  in  Bir- 
mingham, had  sold  100  bales  of  cotton  to 
Van  Leer  &  Co.,  cotbni  brokers  In  Philadel- 
phia, and  In  accordance  with  Instructions 
from  said  Van  Leer  &  Co.  shipped  the  cot- 
ton under  a  bill  of  lading  In  which  said  Van 
Leer  &  Co.  were  named  as  the  shippers  and 
W.  W.  Crawford,  who  Is  the  cashier  of  the 
defendant,  was  named  as  the  consignee,  stat- 
ing, "Notify  Van  Leer  &  Company,  Con- 
signee, address.  Philadelphia,  as  Informatira 
only,  and  not  for  purposes  of  dellrery;"  the 
desthiation  of  the  cotton  being  Wllkesbarre, 
Pa.  Thereupon  Coughlan  drew  a  draft  on 
Van  Leer  &  Oa  to  the  order  of  W.  W.  Craw- 
ford, cashier,  for  the  amount  of  the  pur- 
chase price,  sent  the  Invoice  to  Van  Leer 
&  Co..  and  deposited  the  draft,  with  bill  of 
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lading  attached,  with  the  defendant  bank, 
"wftli  other  Items  and  subject  to  payment; 
the  said  defendant  crediting  the  said  Smith 
&  Coughlan  with  the  sum  of  $4,615.61,  the 
race  of  the  draft,  less  the  exchange  charges 
at  $1.50  per  100.  The  said  Smith  &  Cough- 
lan were  customers  and  deposltars  In  the  de- 
fendant bank  at  Birmingham,  Ala.,  and  fre- 
quently deposited  drafts,  with  bills  of  lading 
attached;  the  defendant  charging  back  to 
Smith  &  Coughlan  the  amount  of  the  face 
value  of  any  drafts  which  were  not  paid." 
Said  draft,  with  the  bill  of  lading  attached, 
was  sent  by  the  defendant  bank  to  its  cor- 
respondent, the  Fourth  Street  National  Bank 
of  Philadelphia,  for  collection.  Said  Van 
Leer  A  Co.  paid  the  draft,  and  received  the 
bill  of  ladhig.  Said  Van  Leer  &  Co.  sold 
the  100  bales  of  'cotton  to  the  plaintiff, 
drawing  a  draft  upon  it,  with  the  bill  of 
lading  attached.  When  the  cotton  arrived 
and  was  delivered  to  the  plaintiff.  It  was  as- 
certained that  there  was  a  deficiency  of  24,- 
799  pounds.  Several  other  shipments,  which 
took  the  same  course,  are  detailed  In  the 
agreement,  which  proved,  likewise,  to  be  de- 
ficient in  weight  Said  Van  Leer  &  Co.  as- 
signed to  the  plaintiff  "any  and  all  claims 
and  demands  and  actions  of  every  kind  and 
nature  whatsoever  which  we  (they)  now 
have  or  had  at  any  time,  against  the  First 
National  Bank  of  Birmingham,  Ala.,  grow- 
ing out  of  a  certain  transaction,  or  transac- 
tions, between  us  and  Smith  &  Coughlan,  of 
Birmingham,  Ala.,  in  and  by  which  the  said 
Smith  &  Cougblan  drew  certain  drafts  on 
US  •  •  •  for  the  purchose  price  of  cer- 
tain bales  of  cotton,  agreed  to  be  sold  to  us, 
specified  in  said  drafts,  which  said  drafts, 
with  bills  of  lading  attached,  were  sold  to 
or  discounted  by  the  First  National  Bank  of 
Birmingham." 

It  was  shown:  That  the  plaintiff  knew 
nothing  about  the  transactions  between  Van 
Leer  ft  Co.  and  Smith  &  Coughlan;  also, 
that  the  defendant  linew  nothing  about  their 
transactions,  nor  about  what  cotton  was 
shipped  at  any  time,  except  that  it  bad  in- 
structions from  Van  Leer  ft  Co.  to  have  the 
bills  of  lading  made  out  as  they  were  when 
Smith  ft  Coughlan  shipped  cotton  to  them. 
The  contention  of  the  plaintiff,  which  was 
sustained  by  the  court  In  rendering  judgment 
for  the  plaintiff,  is  that  the  defendant  is  lia- 
ble under  two  cases  heretofore  decided  by 
this  court,  and  hereinafter  referred  to. 

In  Eufaola  Grocery  Company  t.  Mo.  Nat 
Bank,  lis  Ala.  40S,  24  South.  889,  the  Eu- 
fauia  Grocery  Company  purchased  a  car 
load  of  hay  from  J.  A.  B.  ft  Co.,  of  Missouri, 
who  shipped  a  car  load  of  hay  to  said  gro- 
cery company  at  Eufaula.  Ala.,  and  drew 
on  It  for  the  price  of  the  hay  with  bill  of 
lading  attached;  the  mimey  to  be  paid  "on 
arrival  of  the  car  of  hay,"  and  said  draft 
being  payable  to  R.  D.  C,  cnshler  (be  being 
the  cashier  of  the  Missouri  National  Bank, 
the  defendant  in  the  action).   Said  Missouri 


(Ala. 

Bank  sent  the  draft,  with  the  bill  of  lad- 
ing attached,  to  the  Eufaula  National  Bank 
for  collection.  The  grocery  company  paid 
the  draft,  on  recent  of  the  car  load,  but  on 
finding  the  bay  to  be  "decayed  and  unmer- 
chantable." commenced  suit  against  the 
Missouri  Bank  for  the  money,  while  It  was 
still  In  the  bands  of  the  Eufaula  Bank.  The 
court  says  that:  "At  the  time  this  suit  was 
brought  the  money  In  question  was  not  to  be 
regarded  as  being  in  the  hands  of  the  Missou- 
ri Bank,  so  far  as  the  rights  of  J.  A  B.  ft  Co.. 
in  reference  thereto,  were  concerned."  This 
court  held  that  as  there  was  nothing  on  the 
draft  to  indicate  that  any  one  other  than 
the  Missouri  Bank  bad  any  interest  In  it, 
and  it  was  sent  to  the  Eufaula  Bank  for 
collection  for  Its  own  account,  the  grocery 
company  had  a  right  to  consider  It  as  the 
property  of  the  Missouri  Bank,  and,  as  said 
Missouri  Bank  tuid  placed  Itself  in  that  posi- 
tion towards  the  grocery  company,  It  could 
not  be  heard  to  say  that  It  was  not  the 
owner  of  the  draft  when  by  reason  of  some 
equity  the  plaintiff  becomes  entitled  to  re- 
claim the  money.  The  court  contdudes  that 
this  was  money  paid  In  mistake  of  fact  and 
therefore  recoverable  as  money  equitably 
belonging  to  plaintiff. 

In  the  case  of  Haas  ft  Co.  v.  Citizens* 
Bank  of  Dyersburg,  144  Ala.  S62,  S70,  571, 
572,  39  South.  129,  130.  131,  1  L.  R.  A.  (N. 
S.)  242.  113  Am.  St  Rep.  61,  Klyce  had  sold 
to  plaintiff  a  quantity  of  meal,  drew  a  draft 
on  plaintiff,  with  bill  of  lading  attached, 
payable  to  the  defendant,  "and  then-  and 
there  sold  and  delivered  said  draft  bill  of 
lading,  and  account  to  the  defendant"  (as  &\- 
lesed  in  the  complaint).  The  decision  Is  bas- 
ed upon  the  principle  that  the  defendant 
by  purcha^ng  the  draft  and  the  account  and 
bin  of  lading,  took  the  place  of  Klyce  and 
became  thereby  boimd  to  deliver  the  goods, 
just  as  Klyce  was  bound.  The  court  In  Its 
opinion,  says:  "By  no  rule  of  construction 
can  the  averments  of  the  complaint  justify 
the  conclusion  that  the  bill  of  lading  was 
held  by  the  defendant  as  collateral  security 
for  the  draft,  or  that  the  defendant  was 
merely  Klyce's  agent  for  Its  collection."  The 
court  also  adverts  to  the  principle  that: 
"Assignments  of  bills  of  lading  are  not  gov- 
erned by  the  commercial  law.  The  trans- 
feree simply  acquires  the  title  of  the  trans- 
ferror to  the  goods  described  In  them."  The 
conrt  also  says:  "The  draft  was  drawn  to 
the  defendant's  order,  accompanied  by  the 
bill  of  lading  and  the  account,  each  of  which 
was  sold  to  it  The  draft  had  not  been  ac- 
cepted by  the  plaintiffs  tiefore  Its  negotiation 
to  defendant  and  until  accepted.  In  the  al>- 
sence  of  some  fact  tending  to  show  that  de- 
fendant was  Induced  by  the  conduct  of  the 
plaintiffs  to  purchase  it  they  were  not 
bound  by  It  When  it  was  paid,  the  pur- 
chase price  to  be  paid  for  the  goods,  as  well 
as  the  goods  themselves,  twionged  to  the  de- 
fendant The  plaintiffs  were  not  parties  to 
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the  tranBactlon,  by  which  It  Boqnlred  the 
ownarahip  of  the  fooda  and  the  right  to  re- 
celva  paTment  tta  them." 

In  the  case  now  under  conaldoration,  the 
plahitlff  raea  as  the  aaalgnee  of  Van  Leer 
A  Oo^  and,  aa  itated  In  the  Haas  &  Go.  Case, 
the  blU  Of  ladbv  not  being  commwcial  pa- 
per. **the  transferee  aimply  acquires  the  title 
of  the  transferror  to  the  goods  described." 
Tlien  what  were  the  rights  of  Van  Lew  & 
Co.?  It  could  not  be  said,  as  In  the  Eufan- 
la  GrocoT  Co.  Case,  that  lajd  Van  Leer  & 
Ca  had  a  right  to  consider  It  the  property 
of  the  defendant  company,  because  they  had 
oonstltated  Smith  ft  Conghlan  tbeir  agents 
to  have  the  bill  of  taHtag  made  out  la  their 
name  aa  shippers,  tor  certain  pnnwees,  fully 
onderstood  by  them,  and  It  was,  lo  fact, 
tbelr  bill  of  lading,  made  payable  to  the 
caahler  of  the  bank,  by  their  own  procnre- 
menti  and  with  their  full  knowledge  as  to 
who  the  real  shipper  was.  For  the  same 
reasm,  and  because  there  is  no  pretense 
that  the  defendant  was  the  purchaser  of  the 
claim  and  of  the  bill  of  lading,  the  Haas 
Case  does  not  a)K>ly>  ^be  defendant  never 
assnmed  any  obligation  with  regard  to  the 
qnantlty  of  the  cotton  shipped  under  the  bill 
of  ladinib  nor  bas  It  placed  itself  In  any 
positiMi  whereby  Van  Leer  &  Co.  had  any 
rl^t  to  look  to  it  for  the  guaranty  of  the 
quantity  of  said  cottmi. 

These  pc^ts  were  presented  in  various 
ways,  by  demurrers  to  complaint,  pleas,  and 
demurrers  thereto,  and  by  objection  to  evi- 
dence; but  the  entire  contention  Is  involved 
in  the  Judgment  of  the  court,  and  the  ex- 
c^tiui  thereto  embodied  in  the  twenty-alxtb 
aasignment  of  error,  and  it  la  not  necessary 
to  particularly  consider  the  others. 

The  court  erred  in  rendering  judgment  for 
the  plaintiff. 

Tbe  Judgment  of  the  court  Is  reveraed, 
and  a  Judgment  will  be  here  rendered  in 
favor  of  the  defendant. 

Reversed  and  rendered. 

DOWDELL.  a  J.,  and  DENSON  and 
MATFIELD,  JJ..  concur. 

DOWDELL,  C.  J.,  while  concurring  In 
this  conclusion,  desires  to  emphasize  tbe 
fact  that  he  does  not  acknowledge  the  cor- 
rectness of  tbe  case  of  Haas  v.  Citizens' 
Bank  of  Dyeraburg. 


pOUiAE  T.  OaNTBR  A  OnNTEB. 
(Suprerae  Court  of  Alabama.    Hay  24,  1009. 
Rehearing  Denied  Jane  30,  1909.) 

1.  EVIDEIVOE  {|  165*)— ADKTSSIBILrrr— Adhis- 
SIOIT   or  SUILAB  EVIDERCI  FOB  ADVBBSE 

Pabtt. 

Where,  In  an  action  for  the  eervioes  of 
an  attorney,  he  relied  In  part  on  a  paper  in 
the  form  of  an  accoant  rendered  defendant, 


which  refuted  that  d»  sum  due  was  for  serv* 

ices  In  certain  suits,  and  on  which  paper  de- 
fendant had  indorsed  "Correct"  and  his  name, 
plaintiff  having  introduced  testimony  tending  to 
show  what  services  were  not  comprehended  in 
tbe  account,.  It  was  error  not  to  permit  defend- 
ant to  introduce  testimony  tending  to  show 
what  was  comprehended. 

[Ed.  Note.—For  other  cases,  see  Evidence, 
Cent.  Dig.  |{  4i^-4S8■,  Dec  Dig.  I  155.*] 

2.  Evidence  (|  419*)— Pabol  Evidence— Con- 

aiDEBATION. 

Aa  a  general  rule  tha  consideration  for  a 
promise  or  obligation  may  be  Inquired  into,  and 
what  in  fact  tbe  consideration  was  may  be 
shown  by  parol. 

[Ed.  Note.— For  other  cases,  aee  Evidence, 
Gent.  Dig.  H  1912-1928;  Dec.  Dig.  |  4m*] 

3.  PixADina  (I  891*)— Vabiancb. 

Where  the  counts  of  a  declaration  allege 
tim«  after  a  videlicet,  there  was  no  failure 
of  proof  because  the  evidence  did  not  conform 
to  the  exact  dates, 

rSd.  Nota—For  other  eases,  see  PieadlBK 
Cent.  Dig.  <  1806;  Dec.  391.*] 

4.  AccouMT  Stated  (S  7*)— Opebatior  and 

Effect. 

A  payment  on  an  account  after  It  has  be- 
come stated  does  not  operate  to  denude  it  ot 
that  character. 

CEd.  Note.— For  other  cases,  see  Account 
Stated,  Dec  Dig.  f  7.*] 

5.  Pleading  (I  385*)— Bnx  of  Pabticulabs— 

FOBU  AND  SUFFICIENCT. 

Code  1907,  |  S82iS,  relative  to  bills  of  pat- 
tlculars,  requires  a  list  of  tbe  items  sued  for. 
Held,  Oat  dates  «et  down  in  a  bill  of  par- 
ticulars as  indicating  the  times  at  which  the 
legal  services  sued  for  were  rendered  were  not 
so  far  binding  as  to  preclude  plaintiffs  from 
proof  that  dlftetent  dates  were  the  tree  ones. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  I  385.*] 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty; D.  W.  Speake,  Judge. 

Action  by  Gunter  &  Gonter  against  Igna- 
tius Pollak.  From  a  Judgment  In  favor  of 
plaintiffs,  defendant  appeals.  Motion  to 
strike  bill  of  exceptions  overruled.  Judgment 
reversed,  and  cause  remanded. 

Brown  &  Kyle,  for  appellant  Gunter  & 
Gunter,  George  H.  Parker,  and  F.  S.  White, 
for  appellees. 

McCLELLAN,  J.  Action  on  tbe  common 
counts  by  appellees  agalimt  appellant  The 
basis  for  tbe  recovery  sought  was  services 
rendered  by  appellees  aa  attorneys  for  ap- 
pellant. 

The  motion  to  strike  the  bill  must  be  over* 
ruled.  While  the  bill  appears  to  be  unrea- 
sonably particular  and  also  extended,  there 
is  an  assignment  of  error  noting  practically 
every  page  of  the  bill  as  transcribed  here, 
and.  besides,  the  affirmative  charge  involved 
affords  sufficient  Justification  for  the  ex- 
tended character  of  tbe  bill,  to  save  It  from 
being  stricken. 

In  treating  tbe  appeal  we  will  undertake  to 
consider  only  a  few  of  the  upwards  of  200 
errors  assigned.  Eapecially  is  this  permts- 
slble  since  tbe  rulings  to  be  stated  will,  on 
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the  trial  to  recur,  affect  to  alter  In  a  material 
degree  the  posture  of  the  case  as  now  ap- 
pears, and  probably  render  unimportant 
much  of  the  matter  now  the  subject  of  la- 
borious and  greatly  extended  discussion  in 
briefs  of  counsel. 

Among  other  elements  asserted  as  furnish- 
ing a  basis  for  recovery  was  what  pan>orts 
to  be  an  account  stated.  This  was  a  paper, 
in  form  of  an  account,  whereon  the  defend- 
ant bad  Indorsed  "Correct"  and  affixed  his 
name,  with  the  date  of  so  doing.  This  paper 
recites  that  the  sum  due  was  for  serrlces  In 
"suits  of  Billing  T.  You."  There  were,  as 
platntlffli  contend,  many  other  services  ren- 
dered by  them  for  defendant  The  defend- 
ant's theory  was  that  all  of  the  services  for 
which  compensation  was  sought  In  this  ac- 
tion were  embraced  In  a  certain  contract  he 
alleges  was  entered  Into  between  himself,  on 
the  one  side,  and  plalntlflb  and  attorneys, 
Winter  and  McDonald,  on  the  other,  and 
that  he  had  satisfied  by  payment  the  stipula- 
tion for  compensation  in  that  contract.  The 
plaintiffs  Introduced  testimony  tending  to 
show  what  services  were  not  comprehended 
In  the  term  "in  suits  of  Billing  v.  Ton."  The 
defendant.  In  his  turn,  undertook  to  ad- 
duce testimony  tending  to  show  what  was 
comprehended  In  the  quoted  term;  but  his 
efforts  In  this  direction  were  thwarted  by 
the  court's  ruling,  Invited,  of  course,  by 
plaintiffs'  objections,  that  defendant  could 
not  thus,  by  parol,  alter,  vary,  or  contradict 
the  writing  mentioned.  Not  only  was  It  er- 
roneous to  80  conclude  the  defendant,  in  view 
of  the  testimony  admitted  for  the  plaintiffs 
In  explanation  of  what  services  were  not 
comprehended  In  the  term  quoted,  because 
such  a  process  was  the  denial  to  defendant 
of  what  had  been  previously  granted  to  the 
plaintiffs  (Wefel  v.  Stillman,  151  Ala.  249,  44 
South.  203) ;  but  the  direct  effect  of  the  rul- 
ing of  the  court  was  to  deny  application  of 
the  general  and  familiar  rule  that,  with  a 
few  exceptions  not  now  necessary  to  state, 
the  consideration  for  a  promise  or  obligation 
may  be  inquired  Into,  and  what,  in  fact,  the 
consideration  was  may  be  shown  by  parol. 
The  consideration  for  the  obligation  spoken 
by  the  writing  was  services  "in  suits  of  Bill- 
ing V.  You,"  and  no  possible  reason  occurs 
to  us,  and  none  has  been  presented,  why  the 
defendant  should  not  have  been  allowed.  Inde- 
pendent of  the  pertinent  testimony  already 
Introduced  by  the  plaintiffs,  to  prove  what 
services  were  within  and  what  without  the 
category  of  the  services  described  In  the  writ- 
ing. Furthermore,  with  a  large  list  of  serv- 
ices sued  for.  It  was  obviously  defendant's 
right  to  avoid  the  possibility,  as  he  claimed, 
of  a  double  recovery  for  services  within  the 
sum  shown  by  the  paper  and,  as  he  asserted, 
those  listed  as  not  being  covered  by  that 
sum.  The  action  of  the  court  In  this  regard 
was  error. 

The  counts  allege  time  after  a  videlicet  | 


Accordingly  there  Is  no  merit  In  Uie  assign- 
ments cwnplainlng  of  failure  of  the  proof  tn 
conform  to  the  exact  dates  irt  down  in  the 
complaint  2  Chltty,  p.  90;  Carlisle  Da- 
vis, S  Ala.  868. 

There  is  likewise  no  merit  in  the  appel- 
lant's contention  that  payment  on  an  ac- 
count after  it  has  become  stated  operates  to 
dminde  It  of  that  character,  any  more  than 
payment  <m  a  note  alters  its  status  except 
as  to  amount  Lormthal  v.  Morris,  108  Ala. 
332.  15  South.  672,  dealt  with  debits  as  de- 
termining when  the  account  became  a  stated 
account  and  not  with  a  case,  as  here,  where 
the  account  was  alleged  to  be  stated  and  sub- 
sequently payments  were  made  upon  It 

A  bill  of  particulars  was  demanded  by  the 
defendant  The  rnpouse  to  the  demand  was 
a  long  itemised  list  of  the  services  claimed 
for  tn  this  action.  Opposite  some  of  these 
Items  were  dates,  while  opposite  others  the 
place  usually  containing  dates  was  blank. 
Our  statute  (Code  1907,  {  532G)  In  reference 
to  bills  of  particulars  requires,  It  appears, 
only  a  list  of  the  items  sued  for.  Ko  specific 
mention  of  dates  Is  therein  made.  The  ob- 
ject sought  to  be  conserved  by  the  require- 
ment of  the  statute  is  to  prevent  surprise  and 
to  acqifalnt  the  defendant  with  the  matters 
of  claim  against  him.  Whether  in  a  given 
case  the  bill  of  particulars  is  sufficient  might 
properly  l>e  raised  at  the  threshold  of  the 
trial.  We  are  not  now  prepared  to  hold,  un- 
der our  statute,  that  dates  set  down  as  in- 
dicating the  point  of  time  at  which  the  legal 
services  sued  for  were  rendered  were  so  far 
binding  as  to  preclude  the  plaintiffs  from 
proof  that  a  different  date  was  the  true  date 
when  the  particular  service  was  rendered. 
Previous  considerations  of  this  statute  by 
this  court,  reference  to  which  may  be  found 
in  the  annotations  thereto,  do  not  tend  to  a 
construction  and  practical  application  of  the 
statute  working  such  an  extremely  technical 
effect  The  object  of  the  statute,  as  Indi- 
cated, rationally  refutes  the  existence  of  a 
legislative  purpose  to  make  the  requirement 
even  more  strict  than  the  ordinary  rules  of 
pleading. 

There  was  no  error  In  allowing  parol  proof 
of  the  character  and  contents  of  papers, 
documents,  court  records,  etc.  In  this  action, 
where  professional  services  were  alleged  to 
have  been  rendered,  such  papers,  documents, 
and  records  were  collateral — Incidental — to 
the  issues,  and  parol  evidence  was  admissible 
In  the  premises.  Bulger  t.  Boss,  98  Ala.  207» 
12  South.  803;  Bodgers  t.  Crook,  ST  Ala.  725, 
12  South.  108. 

Fleas  of  statutes  of  limitation  were  inter- 
posed. Whether  certain  chai^  for  services 
were  barred  thereby,  because  separate  and 
distinct,  and  not  Items  of  a  running  acconnt 
were  questions  of  fact  The  idalntlffs  could, 
not  by  the  mere  act  of  stating  or  clalmintr 
them  as  items  of  a  current  account,  avert  the 
effect  of  the  statutes,  if  in  fact  they  wer* 
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Mparate  and  dlsUnct  mattera,  not  forming 
mere  itana  of  current  account 

rot  the  error  Indicated,  tbe  Judgmoit  la 
reTeraed.  and  the  cauae  la  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
8AYBE,  JJ^  CQUcnr. 


DALLAS  MFG.  CO.  t.  TOWNES. 

(Supreme  Coart  of  Alabama.    June  10,  1900. 
Behearing  Denied  June  80,  1909.) 

1.  LnoTATioH  or  AcnoNs  (I  127*)— Effect 
OF  Amendment  of  Pleading. 

Under  tbe  direct  proviston  of  Code  1907, 
8  5367,  where  tbe  grigioal  complalDt  was  not 
tarred  by  limitation,  a  proper  amendment  there- 
of relates  back  to  tbe  commencement  of  the 
«aic,  end  ia  not  affected  by  tbe  statute  of  limi- 
tationa. 

[Ed.  Note.— For  other  cbms.  see  Limitation  of 
Actions,  Cent.  Dig.  U  5^-547;  Dea  Dig.  | 
127.*] 

2.  MAariB  and  Scbtakt  (|  258*)— Acnoif  fob 
Injubt  to  Servant— Plead  imo. 

A  complaint  in  an  action  against  the  own- 
er of  a  mill  for  injaries  to  defendant's  servant, 
alleging  that  plaintiff  was  Injared  by  the  lights 
in  the  mill  going  out  while,  by  direction  of  de- 
fendant, he  was  assisting  a  contractor  in  placing 
machinery  in  tbe  mill,  and  that  the  hours  'for 
work  were  prescribed  br  defendant,  is  not  sub- 
ject to  demarrer,  as  fatliiig  to  show  any  duty 
hj  defendant  to  nimlih  Ugbti  to  the  contractor 
for  work  after  darit 

lEd.  Note^For  other  cases,  eee  Hatter  and 
Servant,  Dee.  Dig.  I  25&*] 

8.  Masteb  Ann  Sebvant  (f  278*)— iNfiraiEa 

TO  SEBVANT— LlABIUTT  OF  MaBTEB— EVI- 
DENCE. 

Evidence  held  InsnfBdent  to  show  the  mas- 
ter's liability  for  the  servant's  Injuries. 

[Ed.  Note.— For  other  cases,  ase  Master  and 
Servant,  Dec.  Dig.  |  27&*] 

Appeal  from  Circuit  Court,  Hadlson  Coun- 
ty; D.  W.  Bpeabe,  Judge. 

Action  for  personal  Injuries  by  Charles 
L.  Townee  against  the  Dallaa  Manufacturing 
Company.  Plaintiff  had  judgment  and  de- 
fendant appeals.  Reversed. 

For  former  reports  of  this  case,  see  148 
Ala.  146,  41  South.  988,  and  154  Ala.  012,  46 

Sooth.  09a 

The  followlnc  counts  of  the  complaint 
•were  demurred  to: 

(5)  '^naintlff  claima  of  defendant  tbe  aum 
4tf  115.000  damagea,  for  that  horetofore,  to 
wit  on  or  about  tbe  6th  day  of  January, 
1908,  the  platntlfr  had  been  and  waa  employ- 
ed and  engaged  Igr  the  defendant  corporation 
aa  a  hdper  to  the  aervanta  end  conployte 
•of  the  Saco-Pattee  Machine  Shop,  an  Inde- 
pendent contractor,  who  waa  then  and  there 
engaged  In  setting  up  and  equipping  carding 
machlnea  In  the  mllla  of  defendant,  in  aald 
«oanty,  under  a  contract  with  the  defendant 
whereby  aald  machine  abopa  were  to  erect, 
equip,  and  set  up  certain  carding  machines. 


And  the  plaintiff  waa  then  and  there  by  the 
directloo  of  the  defendant;  through  its  soper^ 
intendent,  engaged  aa  a  helper  in  setting  up 
aald  carding  machine  under  the  Immediate 
orders  and  dlrectl<m  of  one  Jadcson,  who 
was  then  and  there  In  the  employ  of  said  ma< 
chine  ahopk  And  tbe  plaintiff,  while  in  the 
pnver  diacharge  of  lila  duties  as  such  helper 
under  tbe  said  ordera  and  direction  of  the 
said  Jacfescm,  bad  bla  left  band  cau^t  In 
and  between  tbe  clothing  of  tbe  cylinder  of 
one  of  tlie  carding  machlnea,  which  waa 
composed  of  fine,  Miacp  wlrea,  and  the 
clothing  of  the  slats  of  aald  carding  machine, 
which  waa  also  composed  of  fine,  sharp  wires, 
and  bis  hand  was  thereby  ao  crushed,  mangl- 
ed, torn,  and  bruised  that  he  was  confined  to 
bis  bed,  etc.  [Here  follows  llat  of  Injuries 
and  damages.]  And  tbe  plaintiff  avers  that 
at  the  time  of  aald  Injnrlea  it  waa  about 
6  o'clock  in  the  afternoon,  and  was  daA, 
and  the  lii^ts  had  gone  out,  or  ao  nearly  out. 
aa  to  render  it  almoat  Impossible  to  distin- 
guish objects  in  the  room.  And  the  plain- 
tiff avera  that  tbe  Injuriea  complained  of 
were  caused  by  tbe  negligence  of  tbe  de- 
fendant or  its  aervanta  or  agents  in  permit- 
ting tbe  lighting  apparatus,  or  lights,  which 
were  electric  lights,  the  electrlcty  for  which 
waa  generated  on  the  premises,  to  become  so 
demtive  aa  to  render  it  unaafe  for  servants 
of  tbe  Saco-Fattee  Machine  Shop  and  for  the 
plaintiff  to  work  around  said  machinery 
after  dark.** 

This  count  alleges  the  same  relation  aa 
that  alleged  In  count  B,  wltb  the  additional 
allegation  that  "while  engaged  In  his  duties 
aa  such  helper  ia  said  carding  room,  by  the 
invitation  and  direction  of  tbe  defendant, 
and  about  6  o'dodt  In  tbe  afternoon,  the  elec- 
tric lights  In  said  carding  rooms,  the  elec- 
tricity fOr  which  waa  generated  upon  the 
premlsea  by  the  servants  and  agente  of  the 
defendant  went  out,  or  so  nearly  out  aa  to 
render  it  difficult  to  distinguish  obj^ita  in 
the  said  carding  room.  [Here  follows  the 
manner  of  the  Injury  and  the  Injuries  com- 
plained of,  as  set  out  in  count  9.]  And  plain- 
tiff avers  that  said  injury  waa  caused  by 
the  n^ligence  of  tbe  servant  or  agent  of  the 
said  defendant  In  charge  of  the  aald  electric 
light  and  Qie  electric  lighting  apparatua 
which  lighted  said  carding  room,  in  permit- 
ting the  iame,  either  said  lighting  anuratus 
or  said  light,  one  or  both,  to  become  so  de- 
fective that  they  failed  to  give  sufficient 
light  for  plaintiff  to  diacharge  bla  duties  in 
aald  carding  room,  and  ao  defective  that 
they  frequently  went  out,  or  died  down  low." 

Count  8  all^Kes  that  i^alntlff  1^  invitation 
or  direction  of  the  defendant,  throng  its 
BuperintsDdent  waa  engaged  In  tbe  work  up- 
on ttie  premlsea  under  the  conditions  and 
for  Ibe  purposes  as  alleged  in  count  6,  with 
tbe  Injnrlea  and  their  resnlt  as  set  out  there- 
in.   The  negligence  ascribed  to  tbe  defend- 
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ant,  Its  agentt  or  seirantB,  was  tiiat  the  de- 
fendant or  Its  agents  or  serranta  either  fail- 
ed to  fcmlsh  a  propv  and  mltable  plant 
for  the  generation  of  electricity  ufled  for 
lighting  said  premises,  or  failed  to  keep  said 
plant  In  a  reasonably  ante  and  proper  con- 
dition, so  that  the  same  wonld  generate  Bal^ 
able  and  sufflciait  light  to  enable  plaintlll 
and  other  employte  of  said  Saco-Pattee  Ma- 
chine  Shop,  engaged  In  and  about  the  fnl- 
flllment  of  tba  contract  above  niferred  to,  to 
perform  their  doty. 

Demurrers  were  IntarpMed  to  these  counts, 
raising  the  points  discussed  In  the  opinion 
and  also  raising  other  points  not  discussed. 

B.  W.  Walker  and  Lawrence  Cooper,  for 
appellant  S.  S.  Fleasants  and  K.  C.  Bilckell, 
for  appelle& 

SIMPSON,  J.  This  Is  an  action  tm  dam- 
ages on  account  of  personal  Injortes,  by  the 
appdlee  against  the  appellant,  and  this  Is 
the  third  time  the  case  has  been  before  Uila 
court  Dallas  Mfg.  Co.  t.  Townea,  1^  Ala. 
146,  41  South.  988;  Tovnes  t.  Dallas  Mtg. 
Co,  164  Ala.  612,  45  South.  696.  As  to  the 
action  of  the  court  In  allowing  the  amend- 
ment to  the  c<HDplaint,  and  the  effect  of  that 
9mradm«it  on  the  opentlon  of  the  statute  of 
limitations,  section  6867,  Oo(le  1807.  has  set 
that  vexed  matter  at  rest  and  under  It  the 
amendment  was  pn^terly  allowed  and  re- 
lates bade  to  the  commencement  ot  the  suit. 

It  is  next  Insisted  by  the  appellant  that 
the  demurrers  to  connte  6,  6,  and  S  should 
have  been  sustained,  because  aald  counts 
do  not  show  any  duty  on  the  part  of  the 
defendant  to  furnish  lights  for  the  Independ- 
ent contractor  to  work  after  dark.  All  of 
the  counts  allege  facts  showli^  that  said 
Saco-Pattee  Machine  Sht^  was  engaged,  at 
the  time  of  the  Injury,  In  setting  up  ma- 
chinery in  the  mill  of  defendant,  under  an 
arrangement  between  it  and  defendant  and 
that  the  plaintiff  was  there  by  the  direction 
or  invitation  of  tbe  defendant  These  ex- 
pressions carry  with  than  the  conclusion 
that  the  work  was  being  done  at  the  time, 
either  indicated  or  acquiesced  In  by  the  de- 
fendant and  the  eighth  connt  alleges  specif- 
ically that  the  hours  of  work  were  prescribed 
by^  the  defendant  There  was  no  error  In 
overruling  the  donurrers  to  said  counts. 

According  to  the  plalntlfTs  own  testimoi^ 
there  was  one  slat  out  of  the  carding  ma- 
chine, and  be  had  been  sent  by  the  person 
who  was  over  him  In  the  employ  of  the 
"Saco-Pattee  Machine  Shop"  to  replace  this 
slat ;  ttiat,  after  stopping  for  a  while  to  talk 
to  Anglln,  plaintiff  stepped  Into  the  alley  be- 
tween the  cards,  made  one  or  two  BtepB, 
when  the  lights  went  down,  and  then  burned 
up  again;  that  he  took  another  atep  or  two, 


and  bad  Us  foot  In  Uie  air  to  make  another 
step,  and  as  bis  foot  came  down  the  .light 
went  out,  and  his  foot  struck  or  came  down 
on  a '  card  door,  which  was  lying  on  the 
floor;  that  he  was  walking  with  his  right 
side  to  the  card,  and  as  he  fell  he  spun 
around,  and  i^aoed  the  back  of  his  left  hand 
against  the  revolving  card  (^llnder.  It  ap- 
pears that  the  cylinder,  with  fine  wire  teeth 
in  It,  revolves  In  one  direction,  and  thai  the 
alats,  which  are  outside  and  around  It,  with 
wire  teeth  in  them,  revolve- more  slowly  In 
the  opposite  direction.  The  space  left  open 
by  the  slat  which  was  out  was  from  1%  to  2 
inches  wide— the  plaintiff  saying  the  atat 
was  2  Inches  wide,  and  another  witness  1^ 
Indies — and  was  8  or  4  feet  ftrom  the  floor. 
Plaintiff  says  that  the  card  door  which  was 
lying  on  the  floor  was  of  Iron,  about  8  iocbes 
square  and  a  quarter  of  an  Inch  tlilek.  Plain- 
tiff says  that  there  was  nothing  to  prevent 
Ms  seeing  the  door.  If  he  had  lo(^ed,  before 
the  light  went  out;  that  he  vrould  not  hare 
fallen  if  the  door  had  not  been  there:  and 
that  he  grabbed  at  a  standard  as  he  fell  and 
spun  around.  In  order  to  r^Iace  the  alat 
which  plaintiff  was  sent  to  replace,  be  would 
have  gone  behind  the  madilne,  then  come  in 
front  of  it,  and,  after  the  cylinder  ceased 
to  revolve,  replaced  the  slat  The  cylinder 
was  revolving  about  170  timea  in  a  minute 
Two  witnesses,  wbo  wwtt  to  plaintiff  when 
they  heard  him  cry  ont,  testify  that  the  belt 
was  off  and  the  cylinder  had  then  stopped. 
There  were  others  there,  when  th^  got  there, 
attending  to  plaintiff ;  but  they  were  not  ex- 
amined  as  witnesses.  Plaintiff  aays  Uiat  be 
did  not  tnrow  the  belt 

Passing  by  the  C(mtradlctIons  of  the  plains 
tiff's  statements  by  the  other  witnesses,  and 
also  the  question  of  proximate  cauae,  it  Is 
difficult  to  see  how  the  going  out  of  the  light 
could  have  caused  the  plaintiff  to  place  his 
foot  on  the  door,  if  It  went  out  Just  aa  his 
foot  was  coming  down.  Besides,  It  la  a  physi- 
cal impossibility  for  a  man,  by  placing  his 
foot  on  <as  plaintiff  seems  to  think  he  did), 
or  striking  his  feet  against  an  object  a  quar- 
ter of  an  inch  above  the  level  of  the  floor,  to 
spin  entirely  around  and  place  the  bade  of 
the  hand,  which  was  on  his  t^pMlte  side 
from  the  card,  against  a  revolving  cyllader, 
through  an  aperture  two  or  even  tjiree  Inch* 
es  wide,  and  three  or  four  feet  above  the 
floor.  We  think  the  verdict  should  have  been 
set  aside  and  a  new  trial  granted. 

The  Judgment  of  the  court  Is  reversed,  and 
a  Judgment  wUl  be  here  rendered  granting  a 
new  trial  and  rfflnandlng  the  cause. 

Reversed  and  rendered. 

DOWDELL,  a  J.,  and  DENSON  and  2£AT- 
riEIiD,  JJ.,  concur. 
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UNITED  STATES  CAST  IRON,  PIPE  ft 
FOUNDRY  CO.  t.  ORANOER. 

(Snpreme  Court  of  Alabama.    June  10,  1900. 
ReheariDg  Denied  June  30.  1909.) 

1.  Hasieb  and  Sebvant  (I  262*)— InjiTBiXB 
TO  Sbbvakt— Acnon— Plea. 

In  «n  action  for  Injoir  to  plaintiff  while 
MTfoiminc  his  dutr,  a  plm,  allMing  that  the 
injury  occurred  while  plaintiff  negligently  occu- 
pied a  position  of  danger,  was  subject  to  demur- 
rer, where  it  failed  to  allege  that  there  was  a 
safer  way  In  whidi  plaintiff  eonld  have  dia* 
charsed  hia  dn^. 

[Bd.  Note.— For  otlier  caaea*  aee  Master  and 
Serrant,  Dec.  DIr  I  262.*] 

2.  Masteb  and  Sebvant  (|  262*)— Injubibs 
TO  Sebvant— Action— Pu: A. 

A  further  plea  of  contributory  negligence 
In  occnivlnr  a  position  of  danger,  when  there 
was  obnouuy  a  safer  way  for  him  to  do  bis 
work,  was  subject  to  demurrer  in  falling  to  al- 
kge  that  plaintiff  was  aware  of  the  danger  of 
the  position  occupied  by  him. 

[Ed.  Note. — For.  other  cases,  aee  Bfaitar  and 
Servant,  Dec.  Dig.  {  262.*] 

8.  AppEAl.  AND  Ebbob  (S  1058*)— Habulebb 
Ebbob— Exclusion  of  Evidence— Befxti- 
Tioir. 

Error,  in  sustaining  an  objection  to  a  ques- 
tion, was  without  injury,  where  the  qaestlon 
called  merely  for  a  repetition  of  what  witness 
had  just  said. 

[Ed.  Not&— For  other  eases,  see  Appeal  and 
Error.  Cent.  Dlf.  H  419S.  4200-4206;  Dec.  Dis. 
i  1058.»] 

4.  ETXDnrcnt  (|  472*)— Opxmon  Evxdencb— 
Knowledge  of  Facts. 

It  was  proper  to  exclude  testimony  of  a 
witness  as  to  whether  plaintiff  knew  all  about 
a  certain  boriness;  sncb  mstter  being  a  ques- 
tion for  the  iury  fipom  the  facts  shown. 

[Ed.  Note^For  other  cases,  see  Evidence, 
Cent  DIr  K  2186-2195;  Dec.  Dig.  1  472.*] 

5.  Evidence  (|  483*)— Opinion  Evidence. 

It  was  proper  to  permit  a  witness  to  testi- 
fy as  to  whether  a  hook  like  the  one  in  issue 
could  get  out  of  fix. 

[Ed.  Note.~Por  other  cases,  see  ETidence, 
Dec.  Dig.  i  483.*] 

8.  Evidence  (|  471*)— Conclusions  of  Wit- 
ness. 

The  court,  properly  sustained  an  objection 
to  testimony  as  to  what  witness  would  do  with 
reference  to  certain  appliances  by  which  work 
was  done. 

[Ed.  Note^For  other  cases,  see  Evidence, 
Dec.  D^.  i  471.*] 

7.  Appeal  aitd  Esbob  0.  1068*)— Habicless 
Ebsob— Exclusion  of  Testimont. 

There  Is  no  available  error  In  SDStaining  an 
objection  to  a  question,  where  the  witness  sub- 
sequently answers  the  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Errx)r.  Cent  Dig.  H  4195.  4200-4206;  Dec  Dig. 
I  1058.*] 

Appeal  from  City  Court  of  Bessemer ;  Wil- 
liam Jackson,  Judge. 

Action  by  John  Granger  against  the  United 
States  Cast  Iron.  Pipe  &  Foundry  Company, 
for  personal  Injarlea.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 


Tbe  fbUowlng  pleas  were  filed  by  defend- 
ant: (2)  "Tbe  plaintiff  himself  wu  gnilty  of 
n^llgence  whidi  proximately  caused  or  con- 
tributed to  cause  hie  alleged  Injuries,  In  that 
he  negligently  occupied  a  position  of  danger 
under  or  near  said  crane."  <8)  Same  as  2, 
down  and  Including  the  words  "said  crane," 
and  adds:  "By  whl<di  core  bars  were  being 
hoisted,  and  where  a  core  bar  was  likely  to 
strike  him  If  one  should  fall  while  being 
hoisted,  and  while  negligently  occupying  said 
position  a  core  bar  fell  while  being  hoisted 
and  Btmek  tbe  plaintiff,  whereby  he  mts  in- 
jured." (4)  "The  plaintiff  Is  guilty  of  negli- 
gence wbl(di  proximate  caused  or  contrib- 
uted to  cause  his  alleged  lujurles,  In  that  he 
negligently  occupied  a  position  under  said 
crane  when  he  knew  that  the  core  bars  ot 
other  objects  which  were  belug  hoisted  would 
be  likely  to  slip  or  fall,  and  were  likely  to 
strike  him  if  they  should  fall."  (5)  'The 
plaintiff  himself  was  guilty  of  negligence 
which  proximately  caused  or  contributed  to 
cause  his  alleged  Injuries,  In  that  he  negli- 
gently occupied  a  position  of  danger  under 
or  near  the  said  crane,  when  there  was  ob- 
viously a  safer  way  for  bim  to  do  his  work 
which  he  was  employed  to  do,  by  taking  a 
position  out  of  tbe  path  of  said  crane  and  at 
a  point  where  objects  tailing  could  not  strike 
him." 

Weatherly  ft  Stokely,  for  aivellant  Frank 
S.  White  ft  Soaa,  for  appellee. 

SIMPSON,  J.  This  action,  by  the  appellee 
against  tbe  appellant.  Is  for  damages  on  ac- 
cotmt  of  a  personal  Injury  received  by  the 
plaintiff  while  in  the  employment  of  tbe  de- 
fendant. 

The  first  Insistence  of  the  appellant  is  that 
the  court  erred  <as  set  out  In  the  third, 
fourth,  and  fifth  assignments  of  error),  In 
sustaining  plaintiff's  demurrers  to  the  sec- 
ond, third,  fourth,  and  fifth  pleas.  The  first 
and  second  counts  of  the  complaint  were 
eliminated  by  charge  of  the  court.  The  claim 
of  the  complaint  Is  that,  while  tbe  plaintiff 
was  engaged  in  the  duties  of  his  employment, 
a  "core  bar,"  which  was  being  moved  by  a 
crane,  fell  on  bIm.  Both  counts  are  based  on 
subdivision  1  of  section  1749  of  the  Code  of 
1896,  and  the  defect  alleged  In  the  third 
count  Is  that:  "A  hook  at  the  end  of  a  chaiu 
which  was  attached  to  a  crane,  used  in  said 
nork.  and  which  was  placed  a^und  the  end 
of  said  core  bar  for  the  purpose  of  removing 
It,  had  become  defective,  or  had  spread, 
which  caused  the  hook  to  slip  off  of  the 
chain  around  or  over  which  It  was  hooked, 
thereby  proximately  causing  the  core  bar  to 
fall  upon  plaintiff."  Tbe  fourth  count  Is  the 
same,  exc^t  that  It  Is  alleged  that  said  hook 
"spread  or  otherwise  broke  loose  from  the 
chain." 


•rsr  otbw  essos  sm  asm*  topio  saA  ssctioa  KVUBBB.  In  Dm.  A  Am.  Digs.  1901  to  datS^  *  B«portw  Io<Ux«s 


Digitized  by 


Google 


160 


00  SOUTHERN  BEPOBTBR. 


(Ala. 


Pleas  2,  It,  mUl  4,  were  subject  to  the  de* 
mnrrar,  because  they  failed  to  allege  that 
there  was  any  safer  way  In  which  the  plain- 
tiff could  discharge  his  duty.  M.  &  O.  R.  B. 
Co.  T.  Orabam,  94  Ala.  54S,  SS8,  10  Sooth. 
288. 

Flea  6  was  subject  to  tlie  demurrer,  be- 
cause It  did  not  allege  or  show  that  the  plain- 
tiff  was  aware  of  the  danger  of  the  positloii 
occupied  blm.  Ala.  O.  B.  B.  R.  Co.  v. 
Brooks*  Adm'z,  185  Ala.  401»  406,  38  South. 
181 ;  E.  C,  H.  ft  B.  B.  B.  T.  Burton,  07  Ala. 
241,  2fi6,  12  South.  88;  L.  ft  N.  B.  R.  T.  On, 
91  Ala.  M8i  6S4,  S  South.  S6a 

If  there  was  error  in  sustaining  the  objec- 
tion to  the  question  to  the  witnen  GhlUison, 
"Ton  thought  it  was  all  ri^t?"  it  was  with- 
out injury.  The  question  called  merely  for 
the  repetition  of  what  the  witness  lad  Just 
said,  to  wit,  **!  didn't  know  thrae  was  any 
danger  in  it** 

There  was  no  error  In  sustaining  the  ob- 
jections to  the  questions  to  the  witness  Chill- 
ison,  on  cross-examination,  "Knew  all  about 
the  business,  didn't  her'  and  "He  was  pretty 
fiunillar  with  evwythlng  around  there,  was 
iM  not?'*  The  witness  should  testtfy  as  to 
facts,  and  not  to  the  mental  operations  of 
the  plaintiff.  It  was  for  the  JnT7  to  Ond, 
from  the  facb^  whether  or  not  the  plaintiff 
knew  all  about  the  business,  etc.  Bailey  t. 
State,  107  Ala.  151,  IS  South.  234 ;  Central 
of  Ga.  By.  T.  Martin,  138  Ala.  533,  647,  36 
South.  426. 

There  was  no  error  in  allowing  the  que*- 
tlon  to  the  witness  Veltch,  as  to  whether  a 
book  like  that  can  get  out  of  fix  at  one  time, 
etc. 


There  was  no  error  in  sustaining  the  ob- 
jection to  the  question  to  the  same  witness, 
on  cross-examination:  "Do  you  mean  to  t^ 
that  Jury  that  yon  would  trust  the  whole 
business  of  sedng  that  the  chain  and  hook, 
by  which  tills  work  was  done,  was  in  pn^^w 
condition,  and  you  would  tain  your  back  on 
it,  and  never  pay  any  mote  attattion  to  it, 
from  that  time  on?"  It  was  not  shown  that 
the  witness  prescribed  the  itatieB  of  tlie 
"shakeouts,"  and  It  was  IrrelOTant  what  he 
would  do.  Besides,  the  witness  practically 
answered  the  question.  In  so  far  as  It  was 
not  abstract,  by  saying  that  it  was  his  duty 
"to  leave  the  matter  of  looking  after  the 
chains  and  hooks,  and  Its  being  In  repair,  en- 
tirely to  the  'shakeooL' "  Also,  be  subse- 
quently answered  the  question  further. 

From  the  evldenire  the  court  could  not  say, 
as  a  matter  of  law,  whether  the  book  was  In 
a  defective  condition  before  the  accident,  or 
whether  it  was  defective  by  reason  of  the 
negligence  of  some  one  Intrusted  with  seeing 
that  it  was  In  proper  condition.  It  was  a 
question  for  the  jury  to  determine  as  to  what 
caused  the  core  bar  to  fall,  and  as  to  wheth- 
er the  hook  slipped  because  it  had  previously 
"spread,"  or  whether  it  ^read  at  the  time  of 
the  accident 

Gonsequentiy  tlie  court  ened  in  giving  tb» 
general  charge  in  favor  of  tbe  plaintiff. 

The  Judgment  of  tlie  court  is  reversed,  and 
the  cause  remanded. 

Beversed  and  remanded. 

DOWDBLL.  C.  J.,  and  DENSON  and  MAT- 
FIELD,  JJ.,  concur. 
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No.  17,T7S. 
Ex  parte  RYAN. 
Supreme  Coart  of  Loulaiaoa.   Jnly  19,  1009.) 
Uabiab  Corpus  JI  4*}— ArFUCATion  to  Sir- 

FIEHE  CO0«*— DiBMIflBAL. 

In  matter  of  an  application  for  a  writ  oi 
hflbeu  corpus. 

The  Supreme  Court  mtj  refer  the  application 
to  the  court  of  origiuai  jurisdictiou,  in  order 
that  the  facts  may  be  taken  down  and  a  deci- 
sion rendered.  State  ex  re).  Condon  v.  I>uBon, 
36  La.  Ann.  855 ;  State  ex  rel.  Bauman  t.  Shei^ 
iff.  44  La.  Ads.  1015,  11  Sooth.  541;  State  v. 
UcCoUey,  115  La.  406.  S9  South.  81. 

This  im  particularly  true  in  a  case  in  which 
the  jodfment  of  a  court  a  qua  may  be  reviewed 
on  appeal 

The  caae  is  reviewable.  Prieto  t.  St  Alphon- 
nit  Convent  of  Mercy,  52  La.  Ann.  631.  27 
South.  153,  47  L.  R.  A.  656;  State  ex  rel.  Lae- 
sere  v.  Michel,  105  La.  741.  30  South.  122,  64 
L.  R.  A.  927. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus. Cent.  Dif.  |  4 ;  Dec.  Dig.  {  4.*] 

(SfUabns  by  the  Court.) 

Application  <it  John  F.  Ryan  for  writ  of 
liabeaa  onpiis.  DlBmissed. 

Jolm  G.  Wlckliff^  for  rdUitor 

BREAUX.  C.  J.  Alleging  that  he  la  the 
father  aud  only  aurvlvlng  parent  of  Frances 
Elizabeth  Ryan,  a  young  girl  13  years  of  age, 
relator  charges  that  Edward  Peter,  residing 
at  Chalmette,  In  the  parish  of  St  Bernard. 
Illegally  confines  and  detains  ber  without 
right  or  antliorlty,  by  force  and  against  hla 
will. 

He  asks  for  a  habeas  corpus  and  for  a 
judgment  against  Edward  Peter  ordering  anc 
commanding  him  to  release  Frances  Eliza- 
beth Ryan  and  surrender  ber  to  him. 

He  represents  that  be  demanded  his  child: 
tbat  Peter  refused  bla  demand. 

We  are  not  Informed  why  It  is  that  the 
application  for  a  writ  of  habeas  corpus  has 
not  beat  made  to  the  judge  of  tbe  district 
court  baring  Jurisdiction. 

The  Issues  of  fact  should  be  made  up  be- 
fore that  coartt  and  a  decision  rendered  botb 
as  to  law  and  fact  wbenever  it  la  possible 
for  the  local  court  to  do  so. 

If  tbott  is  the  least  impossibility  of  any 
kind  bo  thia  respect,  we  are  not  informed 
of  It 

On  an  appllcatlm  for  tms  writ,  this  court 
hekl  tbat  it  would  not  ^ant  It  If  a  bearing 
conld  be  bad  before  a  court  of  the  first  In- 
stance, and  no'  good  reason  Is  given  why 
application  was  not  made  to  that  court. 

It  Is  not  alleged  tbat  there  Is  anything 
making  It  mgent  tbat  tbe  application  be 
passed  upon  and  decided  by  tbe  Supreme 
Cburt. 

Tbe  following  decision  Is  clearly  in  point: 
State  ex  rel.  Bauman  T.  Sheriff,  44  La.  Ann. 
lC-13,  11  Sonth.  ML 

Applicant's  petition  does  not  create  the 
ImpreBBion  tbat  there  Is  necessity  to  adopt 
otber  tban  tbe  usual  steps  In  this  instance. 


Undoubtedly  tbe  court  said  In  another  case 
under  ordinary  circumstances  tbe  application 
should  be  addressed  to  tbe  court  of  original 
Jarisdlction. 

"When  tbe  district  Judge  is  absent,  tbe 
Supreme  Court  may  issue  habeas  corpus." 
State  ex  rel.  Condon  v.  Duson,  86  La.  Ann. 
865. 

Views  very  similar  were  expressed  in  State 
V.  McColley.  116  La.  406,  89  Soutb.  81. 

Again,  tbe  applicant  has  a  right  of  appeal. 

The  constitutional  expression  is  that  the 
Supreme  Court  "shall  have  appellate  Juris- 
diction only"  in  all  matters  "relating  to  cu»* 
tody  of  children."   Article  85. 

In  the  cases  of  Frleto,  52  La.  Ann.  631,  27 
South.  153.  47  L.  R.  A.  656,  and  State  ex  rel. 
Lassere  v.  Michel,  105  La.  741,  30  South.  122. 
54  L.  R.  A.  927.  this  court  entertained  Juris- 
diction ,  on  appeal  under  the  above-cited 
clause  of  the  Constitution. 

Generally  no  appeal  lies  from  an  adverse 
decision  In  a  habeas  corpus  case.  It  falls 
within  the  original  Jurisdiction  of  the  court, 
and  Is  not  subject  to  review. 

But  In  the  present  case  the  right  of  appeal 
Is  exceptional  under  a  special  clause  of  the 
Coostltutiou  Iwfore  cited.  Tbe  relator  might 
appeal. 

The  court  decided  In  several  of  tbe  cited 
cases,  although  there  was  no  right  of  ap- 
[teal,  that  the  application  should  be  made  to 
the  local  court  This  case  is  stronger  against 
tbe  applicant  than  the  cited  cases,  as  there  Is 
a  right  of  appeal. 

Where  there  is  a  right  of  appeal,  there 
should  be  BO  hesitation  in  referring  the  par- 
ty to  the  court  Of  Original  Jurisdiction;  for 
the  complainant  bas  the  opportunity  If  he 
chooses  to  be  beard  on  appeal  in  case  of  an 
adverse  decision. 

Tbe  court  held  In  one  of  tbe  cited  decisions 
that  tbe  applicant  for  a  habeas  corpus  could 
not  select  tbe  time  and  place  for  tbe  hear- 
ing, nor  could  be  select  his  own  tribunal  as 
between  the  court  of  original  Jurisdiction 
and  tbe  appellate  court 

See  decisions  cited  supra. 

Lastly,  tbe  Constitution  says  that  the 
Supreme  Court  has  "original  Jurisdiction  as 
may  be  necessary  to  enable  it  to  determine 
questions  of  fact  or  it  may  remand  the 
case."   Article  85. 

By  direct  implication  it  may  decline  to 
bold  an  original  examination  and  examine 
into  facta  as  a  court  of  original  Jurisdiction 
and  refer  tbe  matter  to  a  court  of  original 
Jurisdiction,  particularly  where  persons  have 
tbe  right  of  appeal. 

Were  this  court  to  entertain  original  Juris* 
diction  in  all  habeas  corpus  cases  brought 
before  it  originally,  It  would  be  entirely  over- 
burdened with  onerous  labors.  It  Is  advls- 
aUe  to  leave  them,  as  far  as  possible,  to  be 
diqKwed  of  within  the  limits  of  their  re- 
spective orlgbial  Jurisdiction. 

Relator's  demand  will  be  dismissed,  with- 
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ont  trencbing  upon  whatever  right  the  relator 
may  have  to  the  writ. 

It  is  therefore  ordered,  adjudged,  and  de- 
treed  that  relator's  petition  and  demand  are 
dismissed  without  prejudice^ 


(124  La.) 

No.  i7.soa 

STATE  T.  BOASBERG. 
(Supreme  Court  of  LoniBiana.    April  26,  1900. 
On  the  Merits.  June  30,  1909.) 

1.  Baii.  (5  39*)— In  Criminal  PBoeECtmoNe— 
Natubc  op  Remedt. 

If  a  persoD  convicted  ot  crime  Is  at  large 
Doder  bond,  his  whereabouts  is  the  cODcem  of 
his  sureties  alone,  and  the;  may  permit  him 
to  go  beyond  the  limits  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  i  139:  Dec.  Dig.  {  39.*] 

2.  CaiMiNAL  Law  (§  1144*)— Appeai^— Pbk- 

BUM  PTIONS— B  AJ.L. 

Where  an  accused  was  set  at  liberty  by 
the  trial  court,  it  must  be  presumed  that  he  was 
under  bond,  since  the  court  would  be  without 
authority  to  release  him  on  any  other  condition, 
under  Rer.  St.  g  1010,  permitting  the  judge 
to  set  at  liberty  one  charged  with  crime  upon 
his  giving  bond  with  approved  sureties. 

[EXl.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  1144.*] 

3.  Gbihinax.  Law  (IS  639*)  —  Attobnet  tob 

Prosecution— Disqualification  op  Pbos- 

ECUTINO  ATTOBNET. 

Acts  1877,  p.  35,  No.  35,  %  2,  provides  that 
a  district  attorney  diall  be  recused  by  the  judge 
in  criminal  cases  if  he  be  related  to  accused, 
or  to  the  person  injured  by  accused,  within 
the  fourth  degree,  or  be  his  father-in-law,  son- 
in-law,  or  brother-in-law,  or  if  he  has  been  em- 
ployed or  consulted  as  attorney  for  accused  be- 
fore his  election  or  appointment  as  district  at- 
torney. Acts  1888,  p.  113,  No.  74,  provides 
that  the  district  judges  may  appoint  a  com- 
petent attorney  to  represent  the  state,  when 
from  any  cause  the  district  attorney  is  recused, 
necessarily  absent,  or  sick.  Held,  that  the  judge 
could  not  recuse  a  district  attorney  in  a  pros- 
ecution for  violation  of  the  anti-race  track  law 
merely  because  the  attorney  believed  that  no 
law  had  been  violated. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1485 ;  Dec.  Dig.  I  639.*] 

4.  iNDtCTHENT  AND  INFORMATION  (|  39*)— IN- 

POBMATioH— Who  may  File. 

An  information  filed  by  an  attorney  ap- 
pointed by  the  judge  to  act  in  the  district  at- 
torney's stead  was  a  nullity,  when  the  distiict 
attorney  was  improperly  recused  by  the  Judge. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S  150;  Dec.  Dig. 
$  39.*] 

3.  Statutes  (§  211*)— TiTLEa-ENLABGiHO  En- 

ACTiSG  Clause. 

The  title  of  au  act,  which  is  no  part  of 
the  statute,  cannot  enlarge  the  enacting  clause, 
where  there  is  no  ambiguity  therein  ;  and  hence 
Acts  ISSG,  p.  113.  No.  74,  §  1,  providing  for 
the  TPCusntion  mentinned  in  Acts  1877,  p.  35, 
No.  3f).  g  2,  with  additional  grounds  of  necessary 
absence  or  sicknpsR,  was  not  enlarged  by  the 
title  of  the  act  of  18S6,  reciting  that  it  uu- 
thorizpd  the  appointment  of  attorneys  to  repre- 
sent the  state  when  the  district  attorney  from 
any  cause  "will  not  act." 

fKd.  Note.— For  other  cases,  see  Statutes, 
Cent  Di.e.  S  1288;   Dec.  Dig.  S  211.*] 


6.  Indictment  and  Infobmation  (5  2*)— Con- 
BTrnmoNAL  Provisions- "Indictment"- 
"Information." 

The  provision  of  the  Bill  of  Rights  that 
prosecutions  shall  be  by  indictment  or  informa- 
tion was  intended  to  secure  the  citizen  against 
prosecution  by  private  citizen,  or  by  any  au- 
thority other  than  a  grand  jury  or  a  district  at- 
torney; "indictment"  as  used  meaning  a  pre- 
sentment by  a  grand  jury,  and  "information" 
meaning  a  presentment  by  a  district  attorney  or 
other  officer  constituted  by  law  to  exercise  the 
functions  which  at  common  law  in  1805  were 
exercised  by  the  law  officer  of  the  crown. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  t  4;  Dec  Dig. 
§  2.* 

For  other  definitions,  see  Words  and  Phrases, 

VOL  4,  pp.  3651-35SS,  3585-3589.] 

Breaux,  C.  J.,  dissenting. 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Cotirt,  Parish  ot  Jefferson  ;  Prentice 
Ellis  Edrlngton,  Judge. 

Mark  Boasberg,  alias  J.  Sheehan,  was  con- 
victed of  violating  the  anti-race  track  law, 
and  he  appeals.  Judgment  set  aside,  and  In- 
formation quashed. 

Frederick  Anthony  Mlddleton  and  Robert 
Hardin  Marr,  for  appellant  St  Clair  Adaius, 
Acting  Dlst  Atty.,  and  Warren  Doyle,  Asst 
Dlst.  Atty.  (Ruffln  Golaon  Pleasant,  of  coun- 
sel), for  the  State. 

On  Motion  to  Dismiss. 

PROVOSTY,  J.  A  motion  to  dismiss  the 
appeal  has  been  filed,  supported  by  affidavit. 
The  grounds  are  that  the  defendant  is  a 
fugitive  from  Justice,  and  Is  presently  in 
another  state,  and  has  declared  his  inten- 
tion not  to  return  to  this  state  and  abide  the 
event  of  the  present  case.  It  Is  further  stat- 
ed in  the  affidavit  that  after  defendant  had 
been  sentenced,,  and  an  appeal  had  been 
granted  him,  and  after  he  had  removed  him- 
self beyond  tne  Jurisdiction  of  the  court,  he 
obtained  leave  through  counsel  to  absent  him- 
self from  the  Jurisdiction  of  the  court  for 
45  days.  In  the  brief  it  Is  stated  that  1 
day  prior  to  the  expiration  of  said  45  days, 
and  while  the  defendant  was  still  out  of  the 
state,  and  long  after  the  transcript  of  ap- 
peal had  been  filed  In  this  court,  the  Judge 
extended  said  leave  of  absence  uutil  the 
present  appeal  should  have  been  decided. 

The  argument  Is  that,  from  the  moment  the 
appeal  was  granted,  the  case  passed  from 
the  trial  court  to  this  court,  and  the  trial 
court  became  divested  of  Jurisdiction  over  It, 
and  that,  therefore,  the  Judge  was  without 
authority  to  extend  the  leave  of  absence,  and, 
as  a  consequence,  the  defendant  Is  out  of 
the  state  without  leave,  and  ipso  facto  a 
fugitive  from  Justice. 

The  question  most  be  whether  the  defend- 
ant is  under  bond.  If  he  Is,  hia  whereabouts 
Is  the  concern  of  his  sureties  alone,  lu  whose 
constant  custody  he  Is  presumed  to  be.  State 
V.  Cunningham,  10  lA.  Ann.  393.   They  "may 
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permit  him  to  go  b^ond  the  Umlta  of  the 
state.*'  Taylor  v.  Taintor,  16  Wall.  366,  21 
L.  Ed.  287-290. 

The  Inference  woold  naturally  be  that  the 
defendant  Is  vaAer  bond,  ataice  the  trial  court 
woold  have  been  without  anthority  to  re- 
lease him  on  any  other  condition.  Rev.  St 
S  lOia  But  the  record  does  not  ahow  It-^n 
fact,  does  not  even  show  that  he  was  erer 
irader  arrest. 

The  cmly  disposition  we  can  make  of  the 
matter,  in  Its  present  shape,  Is  to  enter  the 
following  order : 

The  derk  of  the  Twenty-Eighth  Judicial 
district  court  In  and  for  the  parish  of  Jeff- 
erson Is  ordered  to  send  ap  to  this  court  a 
nipplementary  transcript,  such  as,  together 
with  the  transcript  alrea^  filed  In  this  court, 
will  contain  and  ahow  all  the  proceedliiRfi 
had  and  all  the  documents  filed,  from  flrst 
to  laat,  In  the  case  of  State  v.  Hark  Boasberg, 
altaa  3.  Sheehan,  No.  945  of  said  court 

On  the  Merits. 

An  affidavit  was  made  In  the  parish  of 
Jefferson,  charging  the  defendant  with  hav- 
ing violated,  in  said  parish,  act  No.  57,  p. 
G4.  of  1908.  popularly  known  as  the  "Anti- 
Race  Track  Law"  or  "Locke  Bill."  The 
district  attorney  of  that  parish  moved  his 
own  recusation,  assigning  as  bis  reason  that 
the  said  affidavit  had  been  made,  and  that 
others  might  thereafter  be  made  against  oth- 
er parties,  but  that  he  had  visited  in  person 
the  race  track  In  question,  and  carefully  ob- 
served and  thoroughly  Investigated  the  meth- 
od and  manner  of  betting  on  horse  races  there 
practiced,  and  had  come  to  the  conclusion 
that  the  same  was  not  a  violation  of  said 
act  No.  57,  p.  64,  of  1908,  and  that  therefore 
be  could  not  honestly  and  consistently  with 
his  sense  of  duty  as  district  attorney  prose- 
cute the  defendant  on  said  affidavit  nor  any 
other  person  against  whom  a  similar  charge 
might  be  made. 

The  court  granted  the  motion,  and  made 
an  order  appointing  St  Clair  Adams,  Esq., 
the  district  attorney  of  the  adjoining  parish 
of  Orleans,  as  district  attorney  pro  tempore 
to  act  In  place  of  the  district  attorney  recus- 
ed, "to  prosecute  any  violation  of  act  No.  57 
of  1908.  from  the  opting  day  of  the  Subur- 
ban race  track  to  Its  closing  day." 

The  attorneys  for  the  defendant  reserved 
a  bill  of  exceptions  to  the  said  action  of  the 
ODurt.  which  bill  recites  that  the  said  motion 
sets  forth  none  of  the  grounds  prescribed 
by  law  for  which  a  district  attorney  may 
recuse  himself,  and  that  the  grand  Jury  Is 
still  In  attendance  on  the  court,  and  could  be 
convened  at  any  time  for  the  consideration  of 
any  matters  that  might  be  bronght  before  It. 

Mr.  Adams,  thus  appointed  district  at- 
torney pro  tempore  by  the  conrt,  then  ftled 
tbe  information  upon  which  the  present  pros- 
eeation  la  based. 

Tbe  defendant  filed  a  motion  to  quash  the 
Information,  on  the  ground  that  this  recusa- 


tion of  the  district  attorney  was  not  based 
upon  any  one  of  the  grounds  of  recusation 
prescribed  by  law.  and  that  therefore  the  ap- 
pointment of  Mr.  Adams  was  a  nulllly,  and 
he  without  authority  to  file  an  Informa- 
tion, and  that  In  consequence,  the  informa- 
tion itself  was  a  nullity. 

The  facts  In  that  connedtlon,  and  the  con> 
tentlons  of  the  DTosecutlon.  are  condsd; 
stated  In  the  brief  In  behalf  of  tbe  state,  ad 
follows: 

"It  appears  from  the  record  that  a  race  meet- 
ing was  conducted  at  the  Suburban  race  track 
in  tbe  parish  of  Jefferson  for  a  period  of  about 
a  week,  and  that  gambling  on  the  races  obtain- 
ed during  that  time  under  a  system  which  the 
promoters  styled  'IndivIduBl  betting.'  From 
the  record  it  appears  that  the  district  attorney 
visited  the  Suburban  race  track  and  observed 
the  method  and  manner  of  betting  on  said  races 
and  came  to  the  conclusion  that  said  system 
was  not  in  violation  of  kct  No.  67,  p.  64,  of 
1908.  There  was  a  demand  made  upon  the 
district  attorney  and  the  sheriff  of  the  parish 
of  Jefferson  to  enforce  this  statute  against 
race  track  gambling  by  the  Governor  of  tbe 
state,  who  under  the  law  is  charged  with  the 
responsibility  for  the  execution  of  the  law.  Tbe 
district  attorney  was  of  the  opinion  that  no  law 
had  been  violated  and  refused  to  act,  and  there- 
upon filed  a  motion  asking  that  he  be  recused 
from  prosecuting  any  of  the  cases  that  might 
and  did  grow  out  of  the  operation  of  said 
Suburban  race  track.  At  the  time  that  this 
recusation  was  tendered  and  accepted  by  the 
court,  there  was  pending  before  the  court  char- 
ges against  one  Mark  Boasberg  and  one  W. 
R.  Huston  for  violating  act  No.  57,  p.  64,  of 
1908.  Upon  the  hearing  of  the  motion  to  quash 
the  information  filed  by  the  acting  district  at- 
torney upon  the  ground  that  the  recusation  and 
subsequent  appointment  of  an  acting  district 
attorney,  the  district  attorney  for  the  parish 
of  Jefferson  was  called  to  the  witness  stand 
and  testified  that  he  was  not  related  to  the 
prisoner  within  the  fourth  degree,  nor  his  fa* 
ther-in-law,  nor  his  brother-in-law,  and  had 
never  been  employed  or  consulted  as  an  at- 
torney for  the  accused.  On  cross-examination 
by  the  acting 'district  attorney,  be  was  asked. 
*Why  did  you  recuse  yourself  in  this  Locke 
law  case?'  and  be  answered,  'Because  I  did 
not  believe  that  the  law  had  been  violated,  and, 
as  the  Governor  is  of  tbe  opinion  that  the  law 
has  been  violated,  I  thought  it  proper  to  recuse 
myself,  and  for  the  court  to  appoint  somebody 
else  to  represent  the  state.' 

"It  is  contended  by  defendant  that  the  only 
grounds  upon  which  a  district  attorney  may 
recuse  himself  are  set  forth  In  act  No. -35,  p. 
35,  of  1877.  The  pertinent  part  of  this  act 
reads  as  follows: 

"  'Sec.  2.  That  any  district  attorney  shall  be 
recused  by  the  judge  in  criminal  cases: 

"*(!)  If  said  district  attorney  be  related  to 
the  party  accused  within  the  fourth  degree,  or 
be  his  father-in-law,  or  his  son-in-law,  or  bis 
brotlipr-in-Iaw, 

"  '(2)  If  said  district  attorney  be  related  to 
the  party  injured  by  the  accused  within  the 
fourth  degree,  or  be  his  tather-fn-law,  son-in- 
law,  or  brother-in-law,  injured  by  the  accused. 

"  '{3)  If  said  district  attorney  had  been  em- 
ployed or  consulted  as  attorney  for  the  accused 
before  his  election  or  appointment  as  district 
attorney.' 

"We  concede  that  the  district  attorney  did 
not  recuse  himself  for  any  of  the  reasons  set 
forth  in  the  quoted  statute.  But  we  earnestly 
contend  that  the  causes  set  forth  In  said  stat- 
ute are  not  exclusive,  but  are,  as  far  as  they 
go,  absolute. 

"It  will  be  noted  that  the  section  begins  with 
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the  followinr  kngnage:  That  any  district  at- 
torneT  ahall  be  recti oed  by  the  jud^  in  criminal 
cases —and  then  sets  forth  tbe  causes  therefor. 
So  that,  where  any  of  the  causes  set  forth  exist, 
it  is  the  duty  of  the  district  Judse,  irrespectire 
of  the  wishes  of  tbe  district  attorney,  to  zeense 
bim  in  such  cases.  Bnt  in  any  other  case, 
where,  for  reason  of  public  policy  or  because 
of  interest,  a  district  attorney  believes  it  to  be 
his  duty  to  recuse  himself,  uen,  we  say,  it  is 
a  matter  within  the  sound  discretion  of  tbe 
court  to  grant  the  order  of  recusation  or  not. 

"For  instance,  this  statute  does  not  provide 
that,  if  a  district  attorney's  wife  is  charged 
with  crime,  the  judge  shall  recuse  him.  It  does 
not  provide  that,  if  the  district  attorney  be  in- 
terested in  property  whose  use  might  constitute 
a  violation  of  law,  the  judge  shall  recuse  him ; 
and  if  tbe  imagination  was  exercised  numerous 
other  cases  would  suggest  themselves  where  it 
would  be  the  duty  of  a  district  attorney  mor- 
ally and  for  reasons  of  public  i>olicy  to  recuse 
himself.  We  suggest  that  tbe  case  at  bar  is 
typical,  and  that  public  policy  absolutely  de- 
manded that  the  district  attorney  recuse  him- 
self.  The  facta  demonstrated  that  race  traclt 
gambling  in  its  most  flagrant  form,  with  book 
makers  paying  dally  tribute  to  the  racing  as- 
Bociatioo,  was  conducted  at  the  Suburban 
track  for  over  a  week,  and  though  the  old 
system  of  betting  was  simply  modined,  a  little 
such  disfpiise  in  method  may  have  convinced 
tbe  district  attorney  that  no  violation  oC  tbe 
law  had  taken  place ;  but  tbe  facts  remain, 
cold  and  stem,  that  there  were  daily  and  hour- 
ly Tiolations  of  act  No.  67,  p.  64.  of  1908,  at 
tne  Suburban  race  track,  and  the  district  judge 
of  tbe  parish  of  Jefferson  so  found  when  the 
case  was  tried. 

**We  do  not  question  the  right  of  tbe  district 
attorney  to  form  the  opinion  which  he  did,  and 
we  think  be  acted  properly  when,  realizing  that 
tbe  vast  majority  of  the  people  believed  that 
the  law  was  violated,  and  when  the  Governor 
of  the  state  demanded  prosecution,  he,  holding 
bis  opinion,  properly  recused  himself.  This  was 
a  demand  made  by  public  policy.  If  he  had  not 
the  right  to  recuse  himBelf,  so  that  some  other 
officer  of  the  law  might  prosecute,  what  would 
have  been  tbe  result?  Bace  track  gambling 
could  have  been  conducted  day  in  and  day  oat, 
from  month  to  month,  in  the  pariah  of  Jeffer- 
son, and  there  would  be  no  one  to  enforce  tbe 
plain  provisions  of  tbe  law.  Such  a  condition 
of  affairs  could  not  and  would  not  be  tolerated 
in  the  bowels  of  China,  much  less  in  a  civilized 
sobdivislon  of  the  United  Slates. 

"That  tbe  causes  for  recusation,  set  forth  in 
act  No.  35,  p.  35,  of  1877,  are  not  exclusive,  is 
plain,  because  they  do  not  provide  for  recusa- 
tion where  the  district  attorney  has  an  inter- 
est in  the  litigation.  We  do  not  suggest  or 
believe  .that  the  district  attorney  had  an  inter- 
est directly  or  indirectly  in  the  Suburban  race 
track ;  but.  if  he  did  have,  in  such  a  case  would 
not  recusation  ba  proper?  Would  not  public 
policy  demand  such  a  course  of  action  upon  bis 
part?  Therefore  we  say  that  the  causes  of 
rpnisation  set  forth  in  act  No.  3S,  p..  35,  of 
1877,  are  not  exclusive,  and  that  the  judge, 
in  liis  discretion,  has  the  right  to  accept  a 
recusation  made  by  a  district  attorney  when- 
ever public  policy  and  public  morals  so  demand. 

"But  act  No.  35,  p.  35,  of  1877,  must  be  read 
in  connection  with  act  No.  74,  p.  113,  of  1880. 
It  was  under  this  latter  act  that  tbe  acting 
district  attorney  was  appointed  by  the  Judge. 
It  reads  as  follows: 

"'No.  74.     An   act  authorizing  tbe  district 
judges  throughout  tbe  state  to  appoint  at- 
torneys to  represent  the  state  in  civil  and 
criminal  matters,  when  the  district  attorney 
from  any  cause  cannot  or  will  not  act. 
'"Section  1.  Be  It  enacted  by  the  General 
Aaaembly  of  tbe  state  of  Louluana,  that  dis- 
trict Jnoigea  throughout  the  lUte  be  and  are 


hereto  authorised  and  empowered  to  app<^t 
a  competent  attorney  to  represent  the  state  in 
criminal  and  civil  matters  pending  before  their 
courts,  when  from  any  cause  tbe  district  at- 
torney Is  recused,  necessarily  absent  or  rick; 
provided,  the  compensation  for  aerrioee  render- 
ed in  such  cases  snail  not  exceed  tbe  fees  now 
allowed  by  law  to  district  attorneys  for  similar 
services,  and  said  compensation  shall  come  out 
of  the  fees  which  would  otherwise  go  to  the 
district  attorney  for  such  services.* 

"This  act  certainly  extends  and  modifies  the 
provisions  of  act  No.  35,  p.  35,  of  1877,  and 
necessarily  ampIiSes  tbe  causes  for  which  a  dis- 
trict attorney  may  recuse  himself.  We  call 
particular  attention  to  tbe  title,  which  reads: 
"  'Authorizing  the  district  judges  through- 
out the  state  to  appoint  attorneys  to  represent 
the  state  in  civil  and  criminal  matters,  when 
the  district  attorney  from  any  cause  cannot  or 
will  not  acL* 

"And  be  who  runs  may  read  the  plain  mean- 
ing of  'tids  provision.  The  district  attorney  In 
the  case  at  bar  would  not  acL  and  therefore 
his  recusation  was  accepted  and  another  attor- 

j  ney  appointed  in  his  room.  It  is  true  that  In 
the  boaj  of  the  act  tbe  words  *or  will  not  act* 

I  do  not  appear.  But  words  equally  significant 
do  appear,  to  wit :  'When,  from  any  cause,  the 
district  attorney  is  recused.' 

t  "Whether  the  words  'or  will  not  act*  appear 
In  the  body  of  tbe  act  or  not,  they  most  be 
l^ven  effect  Just  as  if  tbej  were  written  beneath 
the  enacting  dause  of  the  statute." 

The  question  presented  la  aimply  whether 
tbe  district  attorney  may  recuse  himself  on 
any  ground  other  than  one  of  those  prescrib- 
ed by  Bald  act  No.  35.  p.  85.  of  1877.  herein- 
above quoted.  We  do  not  think  he  can. 
The  grounds  of  recusation  prescribed  for 
judges  in  the  said  act  have  been  held  to 
be  limitativa  Succession  of  Plnaud,  Man. 
rnr^.  Caa.  87;  State  ex  reL  v.  Judge,  41  La. 
Ann.  819,  6  South.  22;  State  T.  Chantlain,  42 
La.  Ann.  718,  7  South.  669.  And  we  think 
that,  on  the  same  principle^  the  similar 
grounds  prracrlbed  for  district  attorneys  are 
In  like  manner  limitative. 

Tbe  recusation  of  the  district  attorney  in 
tbla  case,  not  having  been  founded  on  any 
one  of  the  grounds  thus  prescribed,  was  null 
and  void.  The  district  attorney  was  there- 
fore not  recused;  and,  since  he  was  not  re- 
cused, nor  sick  or  absent,  the  Judge  was 
without  authority,  under  act  No.  74,  p.  113. 
of  1886,  hereinabove  quoted  to  appoint  an 
attorney  to  act  in  his  place,  and  in  conse- 
quence the  appointment  of  Mr.  Adams  was  a 
nullity,  and  the  Information  filed  oy  him  was 
a  DUlUty. 

Hie  contention  that  the  title  of  said  act 
No.  74,  p.  113.  of  1886,  enlarges  the  enacting 
clause  of  the  act  can  hardly  be  serious.  The 
title  of  a  statute  Is  no  part  of  the  statute. 
What  effect  It  may  Jiave  upon  the  statute  Is 
stated  by  Chief  Justice  Marshall  in  U.  S.  v. 
Fisher,  2  Crancb,  8S8,  2  L.  Ed.  304,  as  fol- 
lows: 

"On  the  Influence  which  the  title  ought  to 
have,  in  construing  tbe  enacting  clause,  much 
has  been  said ;  and  yet  it  is  not  easy  to  discern 
the  point  of  difference  between  tbe  opposing 
counsel  in  this  respect.  Neither  party  oon- 
teiids  that  the  title  of  an  act  can  control  plain 
words  in  the  body  of  tbe  statute ;  and  neither 
denies  that,  taken  wiOi  other  partieig  It  maj 


Digitized  by 


Google 


STATE  V.  BOASBKBO. 


166 


iMist  hi  rerao^iu  amblgoltiei.  .  When  the  In- 
tenC  ia  plain,  nothing  la  left  to  constractioa. 
Where  the  mind  labors  to  discover  the  desisa 
of  the  Legislature,  it  seizes  everything  from 
which  aid  can  he  derived ; .  and  in  such  case 
the  title  claims  a  degree  of  notice,  and  wUl 
have  its  doe  share  of  consideration." 

Tbwe  la  no  ambigai^  in  this  act  of  1886. 
The  reciuBtlon  It  speaks  of  Is  necessarily 
the  recnsatlon  which  tbe  law  allows  as  pre- 
scribed by  the  act  of  1877;  and  tbe  words 
"absent  or  slt^"  mean  absent  or  sick,  and 
cannot  mean  anything  else. 

Hie  reasons  of  so-called  public  policy  here- 
inabove assigned  why  the  recusation  of  the 
district  attorney  is  said  to  have  been  proper 
in  this  case,  impress  us  Just  the  other  way. 
The  Bill  of  Rights  provides  that  "prosecu- 
tions shall  be  by  indictnient  Or  informatioQ." 
What  tbe  object  and  purpose  of  this  provi- 
sion is  is  sufficiently  made  plain  by  the  sim- 
ple fact  of  its  being  found  In  the  Bill  of 
Rigbts.  It  is  to  secure  tbe  citizen  against 
prosecution  by  private  citizen,  by  Governor, 
or  Judge,  or  by  any  authority  other  than  a 
grand  Jury  or  a  district  attorney.  Indict- 
ment means  a  presentment  by  a  grand  Ju- 
ry, and  Information  means  a  presentment  by 
a  district  attorney,  or  other  officer  consti- 
tuted by  law  to  exercise  the  functions  which 
at  common  law  In  1S0&  were  exercised  by 
tlie  law  officer  of  the  crown.  To  tbe  grand 
Jury  and  to  the  district  attorney,  and  not  to 
popular  clamor  or  to  tbe  executive,  is  con- 
fided by  the  Constitution  tbe  discretion  of 
determining  when  the  citizen  shall  be 
brought  before  tbe  court  That  discretion 
the  district  attorney  must,  upon  occasion, 
exercise,  and  not  divest  himself  of,  as  be 
would  of  his  coat.  And  the  very  time  when 
the  policy  of  our  law,  as  embodied  in  the 
Constitution  and  the  statutes,  requires  that 
be  should  not  shirk  this  responsibility,  Is 
when  there  is  popular  clamor,  or  if  jodge  or 
executive  should  ever  undertake  to  dictate  In 
matters  of  criminal  prosecution. 

We  may  add  that  It  goes  without  saying 
that  the  statement  hereinabove  made  that 
the  manner  in  which  the  letting  was  being 
conducted  at  the  Suburban  race  track  was 
In  flagrant  violation  of  act  No.  S7,  p.  64,  of 
1908,  la  tbe  statement  of  counsel,  and  not 
of  this  court  Whether  tbe  said  manner  of 
betting  amounted,  or  not,  to  a  violation  of 
said  statute.  Is  one  of  the  questions  present- 
ed in  this  case,  and  which  this  court  is  glad 
to  be  spared  tbe  trouble  of  deciding.  Tbe 
learned  counsel  for  tbe  state  did  not  tblnk 
the  proposition  so  plain  as  not  to  be  debata- 
ble, since  they  made  elaborate  argument  up- 
on It  The  district  attorney  and  the  grand 
Jury  are  tbe  authorities  constituted  by  law 
for  the  primary  decision  of  that  question. 
Until  th^,  or  eltb»  one  of  them,  shall  have 
decided  H  In  tbe  afllrmatlve,  the  courts  have 
no  eoncem  with  it. 

Judgment  set  aside,  and  information 
^mashed. 


KIBAUX,  G.  J.  (dlssentlniO.  The  groimd 
laid  down  In  tbe  statute  r^ardhig  the  lec- 
usatlou  of  district  attorneys  Is  not  exdulTe 
ot  all  other  gronnds. 

In  the  nature  of  things  the  district  attor- 
ney may  have  to  recuse  himself  on  other 
groands  than  those  expressed  in  the  statute. 
Act  No.  85.  p.  36,  ot  1877.  It  a  rigid  and  ex- 
clusive constructlfHt  be  followed,  then  It  fol- 
lows, if  Ihe  wife  of  tbe  prosecuting  oflteer 
is' charged  with  a  crime  (If  prosecuted  at  all), 
she  would  have  to  be  prosecuted  by  ber 
own  husband,  or,  if  that  officer  be  personally 
interested  In  property  in  regard  to  which  a 
crime  has  been  committed,  he  alone  would 
have  control  of  the  prosecution. 

It  is  fortunate  for  the  state  that  tbe  wives 
of  prosecuting  officers  and  tbe  prosecuting 
officers  are  not  Inclined  to  the  violation  of 
law,  as  they  might  often  have  things  tbelr 
own  way. 

Act  No.  35,  p.  35,  of  1877,  Act  No.  74,  p. 
113,  of  1886,  and  Act  No.  123,  p.  200,  of  1906, 
are  In  pari  materiie,  and  can  properly  be  read 
and  construed  together. 

The  first  states  certain  causes  of  recusa- 
tion, which  are  not  (as  we  have  before  stated) 
exclusive. 

The  second  statute  does  not  seek  to  limit 
the  causes  of  recusation  to  special  reasons: 
When  from  any  cause  the  "district  attorney 
ia  recused,  necessarily  absent,  or  sick."  (My 
italics.)  If  a  district  attorney  finds  as  a 
matter  of  duty,  owing  to  deep  laid  convic- 
tion, that  he  cannot  in  a  particular  case  dis- 
charge the  duties  required  .of  bim  as  an 
officer,  and  the  court  finds  that  bis  grounds 
are  well  founded,  no  good  reason  In  law  sug- 
gests Itself  why  he  may  not  be  represented 
by'  another  In  the  case  and  the  prosecution 
Instituted  as  required  against  the  ail^d  vio- 
lator of  the  law. 

The  presiding  Judge  in  a  similar  case  Is 
expected  to  recuse  himself.  Why  should  not 
the  district  attorney? 

The  district  attorney  was  unable  to  act  • 

The  inability  to  act  is  defined  "bb  the  state 
of  being  unable  physically,  mentally,  or  mor- 
ally." In  this  Instance  there  was  Inability 
to  act  for  reason  that  has  often  been  re- 
peated In  this  case. 

The  title  of  the  law  (Act  No.  74,  p.  113,  of 
1886)  states— 

"when  the  district  attorney  from  any  cause  can- 
not or  will  not  act." 

Tbe  title  does  not  denounce  an  offense.  It 
may  none  the  less  be  considered  as  Indlcat- 
lug  tbe  will  of  the  lawmaker.  It  expresses 
tbe  object  of  the  law.  Const  art  81. 

The  title  gives  to  the  irords  "any  cause"  a 
broader  meaning  than  they  otherwise  would 
have,  if  the  words  were  not  included  there- 
in. By  an  oversl^t  evidently  they  do  not 
form  part  of  tiie  text  Tb^  none  tbe  less 
may  be  considered  in  In^pretlng  the  statute. 

In  the  other  statute  dted  abov^  the  third 
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cited,  again  the  foHowlng  an  tiie  words 
used: 

"Where  the  judges  of  the  sereral  districts  of 
this  state  may  not  be  able  for  any  cause  to 
comply  with  the  provisions  of  Act  Ko.  74 
of  the  Geoeral  Aasemhly  of  this  state  by  the 
appointment  of  a  competent  attomey,  then  the 
Attorney  General  shall  designate  or  appoint" 

This  Is  broad,  and  leaves  the  district  Judge 
for  any  cause,  within  the  Itmlt  ef  a  sound 
discretion,  free  to  call  on  the  Attorney  Oeo- 
eral.  This  is  referred  to  only  to  add  that 
the  lawmaker  does  not  seem  to  have  been 
inclined  to  hold  the  authorities  down  to  a 
technical  and  close  and  rigid  compliance  with 
the  statute  first  cited,  in  which  several  caus- 
es are  expressed. 

lu  other  words,  the  language  is  to  be  un- 
derstood according  to  the  subject-matter. 

When  the  lawmaker  used  the  words  "any 
cause,"  reference  was  made  to  reasonable 
causes,  rendering  it  Just  in  every  respect 
to  permit  the  officer  to  recuse  himself. 

There  was  no  reason  to  refer  the  matter  to 
the  Attorney  General,  as  the  district  judge 
was  fully  competent  to  Judge  of  the  neces- 
sity of  appointing  another  attomey  to  repre- 
sent the  state. 

This  court  said,  in  State  ex  rel.  Stewart  v. 
Reed,  113  La.  890,  37  South.  866,  that  act 
No.  74,  p.  113,  of  1886,  means  "that  the  busi- 
ness of  the  state,  whether  It  be  actually  in, 
or  such  as  should  be  brought  to  the  atten- 
tion of,  the  court,  is  not  to  be  suspended  by 
reason  of  the  absence  or  inability  of  the  dis- 
trict attorneys,  but  that  the  machinery  of 
government  shall  continue  to  move  in  the 
administration  of  Justice  under  the  direction 
of  substitutes  for  those  officers,"  and  in  the 
body  of  the  decision  it  is  stated  that  the  court 
has  authority  to  appoint  when  from  any 
cause  the  district  attomey  Is  recused,  nece^ 
sarlly  absent,  or  sick. 


(124  La.) 
No.  16360. 

SHEA  T.  SEWERAGE  &  WATER  BOARD 

OF  MEW  ORLEANS. 
(Supreme  Court  of  Louisiana.   June  30.  1900.) 

1.  Municipal  Cobpobations  (§  374*)  —  Cow- 
TBACTs  FOR  Public  Impbovement— Actions 

BT  CONTBACroB. 

Where  a  city  forbade  the  contractor  for 
the  constmctiou  of  sewers  to  go  on  with  the 
work,  and  completed  the  work  at  the  expense 
of  the  contractor  under  the  contract  providing 
that  any  balaDce  left  after  completing  the  work 
must  be  paid  to  the  contractor,  the  latter  could 
sue  for  the  balance  without  showing  that  he 
had  completed  the  work  to  the  satisfaction  of 
the  engineer,  though  the  contract  provided  that 
DO  payment  should  be  made  until  the  work  was 
completed  to  the  satisfaction  of  the  engineer. 

[Ed.  Note.— For  other  oases,  see  Municipal 
Corporations,  I>ec.  Dig.  S  374.*] 

2.  Pleading  (S  36*)— Answeb— Adwbions— 
Conclusiveness. 

Where  a  city,  sued  by  a  sewer  contractor 
for  extra  woA,  admitted  In  its  answer  that 


more  than  a  .specifiM  sum  was  due  for  extra, 
work,  it  could  not  except  to  the  petition  becaose 
it  failed  to  allege  that  the  extra  work  bad  been 
ordered  la  writing  as  required  by  the  contract. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  THg.  B|  81-^ ;  Dec  Dig.  |  86.*] 

3.  Municipal  Cobpobations  (|  860*)  —  Gon- 
TBACTS  roB  Public  IimovEM^NTS  —  Gon- 

STBUCTION. 

A  sewer  contractor  may  recover  for  extra 
work  rendered  necessary  for  their  eonstrnction 
without  showing  that  the  extra  woi^  was  order- 
ed in  writing  as  provided  by  the  contract. 

[Ed.  Note.— For  other  cases,  sea  Municipal 
Corporationa,  Cent  Dig.  g  802;  Dec.  Dig.  1 
360.*] 

4.  Municipal  Cobporatj;on8  (6  363*)  —  Con- 
TBACTs  POB  Public  Iufbovements— Liabil- 
rrr  or  Contbactob. 

A  sewer  contractor  is  not  responsible  for 
failures  in  the  work  except  so  far  as  they  result 
from  his  fault. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  363.*] 

5.  Municipal  Cobpobations  (J  374*)  — Coii- 

TBACT8  fob  PUBLIO  lUFBOVElIENTS— IAABIL- 

iTT  OF  Contbactob. 

Evidence,  in  an  action  by  a  sewer  contract- 
or against  a  city  for  money  due  under  his 
contract,  held  to  show  that  failures  in  sewers 
dne  to  the  pipes  separating  or  cracking  were 
dae  to  the  condition  of  the  soil,  etc.,  r^ieviag 
the  contractor  from  liability  therefor. 

[Ed.  Note.— For  other  cnRes,  see  Municipal 
Corporations,  Dec.  Dig.  8  374. •] 

6.  Municipal  Cobpobations  (I  358*)  —  Oon- 

TBACTB  FOB  PUBLIC  IMPBOVEMBNTS — VaLID- 
ITT. 

A  Stipulation,  in  a  contract  to  construct 
city  sewers,  that  the  general  superintendent  of 
the  city  Bball  decide  all  disputes  involving  the 
character  of  the  wotk,  its  qoaatity,  and  the 
compensation  therefor,  etc.,  is  valid  and  will 
be  enforced. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^ri>oratlons,  Cent  Dig.  |  800;  Dec  Dig.  | 

7.  Municipal  Cobpobations  (%  358*)  —  Con- 
tracts FOB  Public  Impboveuehts  —  Co»- 

STBUCTION. 

A  stipulation,  in  a  contract  to  construct 
city  sewers,  that  the  general  superintendent  of 
the  city  shall  decide  disputes  Involving  the 
character  of  the  work,  its  quantity,  and  the  com- 
pensation therefor,  only  authorizes  the  general 
superintendent  to  judge  of  the  manner  in  which 
the  work  shall  be  done  so  that  it  may  comply 
with  the  specifications,  and  to  condemn  all 
work  not  coming  up  to  that  standard. 

{EA.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Dec.  Dig.  I  358.*] 

8.  Evidence  ($  177*)— Best  aud  Sbcondabt 

Evidence— A  DMissiBiUTY. 

Where  a  fact  is  ascertainable  only  by  the 
inspection  of  a  large  number  of  documents  made 
up  of  nnmerous  detailed  statements,  a  com- 
petent wltuess,  who  has  perused  all  the  docu- 
ments, may  state  summarily  the  net  results 
thereof. 

[Ed.  Note.— For  other  cases,  see  Et^dence, 
Dec  Dig.  S  177.*] 

9.  Evidence  (9  354*)— Books  Admissiblk  ih 

Evidence. 

The  rule  that  a  litigant's  books  are  not 
admissible  in  evidence  in  his  favor  is  subject 
to  exceptions,  and  reports  of  the  labor  and  ma- 
terials going  into  a  large  public  improvement, 
made  with  a  view  of  keeping  a  true  record,  may 
be  accepted  by  the  court  as  correct,  except  as 


«For  other  oases  see  same  tople  and  secUon  NUMBER  la  Deo.  ft  Am.  Digs.  U07  to  date,  Jfc  Evporter  I&daxta 
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to  Itemi  tapedally  objected  to  hj  the  advene 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Die-  19  143Z-14SS ;  Dec.  Dig.  I  3M.*] 

10.  HTrniciPAi.  GoBPOBATiONa  (9  358*)— CoN- 

TBACTS  rOB  FDBUO  IhFBOVKHKNTS  —  GON- 
STBCCnOIff. 

Under  a  contract  for  dty  sewers,  stipalat- 
ing  that  the  ceoeral  superintendent  of  the  city 
shall  Gsally  decide  disputes  involvinc  the  chai^ 
acter  of  the  work,  its  quantity,  and  the  com- 
pensation therefor,  the  decision  of  the  general 
superintendent  is  conclusive,  in  the  absence  of 
fraud  or  bad  faith  on  his  part,  and  his  meaaure- 
ments  of  the  work  control  as  against  measure- 
ments made  by  the  contractor's  engineer. 

IBS.  Note. — For  other  cases,  see  Municipal 
Corporationa,  Gent  Dig.  f  890;  Dec.  Dig.  | 
358.«J 

IL  MciriCIPAL  COBPOBAnORB  (]  352*>— GOIf- 
TBACTS  rOB  PUBOO  IMPBOVEMENTS  —  GON- 
STBUCnON. 

A  contractor  for  city  sewers,  who  was  paid 
for  conatnieting  manholes,  could  not  in  measnr- 
ing  the  length  of  the  fonndation  nnder  the 
sewer  measure  from  center  of  manhole  to  cen- 
ter of  manhole,  for  to  do  so  he  would  be  paid 
twice  for  the  same  work. 

[Ed.  Note.— For  other  cases,  aee  Municipal 
Corporations,  Dei  Dig.  f  3C2.«] 

12.  MnZTICIPAL  COBPOBATIONS  (8  350*)— PUB- 
LIC ImFBOVEMENTS— EaTTMATES. 

An  estimate  of  the  depth  of  the  cut  in 
the  trench  for  a  sewer,  based  on  actual  measure- 
ments made  on  the  work,  controls  as  against 
a  measnrement  based  on  profiles  previouaiy 
Blade  from  merely  approximate  measurements. 

[Ed.  Note.— For  other  case&  see  Munidpal 
Corporationa,  Dee.  Dig.  1  356.*] 

18.  MnNICIFAL  COBPOBATIONS  (9  360*)— GON- 
TBACT8— LlABIUTT  OP  CONTBACTOB. 

The  expense  of  top  sheeting  in  a  sewer 

trench  to  overcome  a  difficulty  met  with  by  the 

F«wer  contractor  in  the  course  of  bis  work 

falls  OD  him  and  not  on  the  city. 
[Ed.  Note.— For  other  cases,  see  Municipal 

Corporationa.  Cent  Dig.  9  Dee.  Dig.  9 

360l*1 

14.  MXTRICtPAt.  COBPOBATIONS  (|  352*)- CON- 
IBACTS— CONSTBUCnON. 

Where  the  contract  for  city  sewers  provid- 
ed that  the  cost  of  drop  pipes  in  manholes 
should  be  included  in  the  lump  price  paid  for 
the  manholes,  the  contractor  oowA  not  chaise 
extra  for  audi  drop  pipea. 

[Ed.  Note.— For  other  easea,  aee  Municipal 
CorporaUoni,  Dec.  Dig.  9  352.*] 

15.  MONICIPAL  COBPOBATIONS  (9  360*)— CON- 
TBACT8 — LlABV^ITT  OP  COKTEACTOB. 

A  contractor  for  a  dty  sewer  must  pay  the 
cost  of  work  rendered  necessary  in  doing  the 
work,  sad)  as  the  draining  of  a  street  necessary 
by  reason  of  a  pond  in  existence  when  the  let- 
ting of  the  contract  was  advertised,  and  the 
expense  of  removing  and  repairing  overhead 
wires. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationa,  Gent  Dig.  S  882;  Dec  Dig.  9 
300.*) 

la  Municipal  Cobpobations  (9  360*}- Con- 

TBACT»— PeBTOBUAKCB. 

A  contractor  for  a  sewer,  who  repairs  a 
road  for  bis  own  convenience,  and  not  by  order 
of  the  city,  cannot  recover  frwn  the  city  the 
coat  thereto 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corpomtions,  Cent  Dig,  9  8Q2:   Dec  Dig.  9 

,m*] 


17.  Municipal  CoBPOBATioira  (9'360*>— OOH- 

TBACTS— FEBFOBMANCE. 

A  contractor  constructing  a  sewer,  who 
makes  repairs,  rendered  necessary  without  his 
fault  and  under  the  order  of  the  city,  may  re- 
cover the  cost  thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  9  892;  Dec  Dig.  9 
360.*] 

18.  Municipal  Cobpobationb  (9  363*)— Con- 
tracts —  LlABJUTT  OP  CONTBACTOB  —  DE- 
FECTS. 

Where  the  contract  for  a  city  sewer  pro- 
vided that  the  brickwoi%  shonld  be  left  smooth, 
the  cost  of  painting  and  plastering  the  sewer 
made  necessary  because  of  projections  of  cement, 
etc,  must  be  l>ome  by  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  9  363.*] 

19.  Municipal  Corpobations  (9  362*)— Coh- 
TBACis— Construction. 

n»e  cost  of  lumber  used  by  a  sewer  con- 
tractor in  making  the  forms  for  the  required 
masonry  work  la  Included  in  the  price  paid  for 
the  masonry  work,  and  the  city  ia  not  liable 
therefor. 

[Ed.  Note.— For  other  cases,  see  Mnniclpal 
Corporations,  Dec  Dig.  9  352.*] 

20.  Municipal  Cobpobations  (9  360*)— Con- 

TBACTB— PEBFOBMANOB. 

The  amount  expended  by  a  sewer  contract- 
or la  diverting  water  from  bis  work,  brought 
on  the  work  as  the  result  of  other  work  let  to 
other  contractors,  is  recoverable  from  the  city. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  9  360.*] 

21.  Municipal  Cobpobationb  (9  352*)— Con- 
tbacts— constbuctioh. 

An  agreement  between  a  city  and  Its  sewer 
contractor,  made  during  the  progress  of  the 
work,  which  xelatea  ezcluslTely  to  expenses  in- 
curred In  the  removal  of  water  coming  from  an- 
other sewer  on  the  contractor's  work,  without 
covering  past  expenses,  does  not  preclude  the 
contractor  from  recovering  from  the  city  such 
past  expenses  and  subsequent  expenses  iocar- 
red  for  other  purposes  than  for  pumping. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dee.  Dig.  9  352.*] 

22.  Municipal  Cobpobations  (9  360*)— Con- 

TBAOTS— PeRFORUANOB. 

Where  a  sewer  contractor,  required  to  fur- 
nish piles  30  feet  long  to  be  driven  that  number 
of  feet,  was,  after  the  piles  were  on  the  ground, 
required  to  drive  the  piles  deeper  than  30  feet, 
thereby  increasing  the  cost  of  the  work,  the 
contractor  should  be  paid  as  If  longer  plies  had 
been  furnished ;  the  etmtract  making  no  pro- 
vision for  such  a  case 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dac.  Dig.  9  300.*] 

23.  Municipal  Corpobatjons  (§  374*)— CoN- 
TBACTB— Remedies  of  Contractob. 

A  contractor  on  a  large  and  protracted 
work  need  not  preserve  as  be  goes  along  the 
evidence  sufficient  to  prove  in  court  every  item 
of  expense  incurred;  but  it  is  only  necessary 
for  him  to  furnish  an  itemized  bill  from  the 
books  which  it  was  necessary  for  him  to  keep, 
which  books  were  correctly  kept  and  the  en- 
tries therein  made  at  the  time  the  expenses 
were  incurred. 

[Ed.  Note.— For  other  cases,  aee  Municipal 
Corporations,  Dec.  Dig.  §  374.*] 

24.  Municipal  Cobpobations  (9  374*)— COH- 

TBACTS— REUEOIES  OF  CONTBACTOB. 

A  contractor  for  city  sewers  cannot  re- 
cover from  the  city  the  loss  occasioned  by  the 
idleness  of  machines  while  waiting  for  permis- 
sion to  betdn  work,  in  the  absence  of  evidence 
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that  tiie  dt7  was  adrlwd  of  tin  dtaatlon  and 
put  In  dsefaolt. 

[Ed.  Mote^For  other  cases,  sea  Municipal 
Ooipotationa,  Dee;  Die-  |  374.*] 

25.  MumCIPAl,  C0BP0BATI0N8  (|  374*)— CoK- 
TRACTfr— ReMEDIEB  OF  CONTBACTOB. 

Where  a  sewer  contractor,  who  had  devised 
a  successful  appliance  for  the  removal  of  sur- 
plus cement  by  drawing  the  appliance  through 
the  sewer  pipe  as  construction  proceeded,  was 
prevented  by  the  city  from  using  the  appliance, 
the  contractor  could  recover  the  dilCerence  be- 
tween the  cMt  of  cleaning  the  sewers  with  and 
without  the  appliance. 

^[Ed.  Mote^For  other  cases,  ne  Municipal 
Corpomtiona,  Dee.  Dig.  |  874.*] 

2&  Municipal  Cobpobaxioits  fj  374*)— Cok- 
TBACTs — Remedies  op  Contbactob. 

Where,  in  an  action  by  a  cmtractor  against 
a  city  (or  the  balance  due  for  constmcting 
sewers,  the  city  made  ,  a  reconventional  demand 
for  expenses  for  repairing  and  cleaning  the 
sewen,  the  exclusion  of  evidence  of  estimate 
sheets,  with  the  accompanying  raceipt  of  the 
contractor  showing  payments  tot  regular  and  ex- 
tra woik,  was  erroneous. 

[Ed.  Note^For  other  cases,  ses  Monidpai 
Corporations,  Dec.  Dig.  |  a74>]  ■ 

27.  MuNicipAi.  CoBPOBATioira  (8  362«)— Pub- 
lic IHFBOVEUENT  CONTBACTB— LlABILlTT  OP 

Contbactob— Liquidated  DAUAaEs. 

Where  a  contractor  for  city  sewen  aban- 
doned the  woA  after  the  city  bad  breached  the 
contract  by  refusing  to  make  payments,  and 
thereafter  the  city  notified  the  contractor  to 
guit  the  woi*,  the  contractor  was  not  liable 
for  the  liauidated  damages  stipulated  for  in  the 
contract  for  delay  in  completion. 

[Ed.  Note^For  other  cases,  see  Municipal 
Corporations,  Dea  Dig.  |  862.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  Frederic  Durleve  King,  Judge. 

Action  by  Thomas  J.  Shea  against  the 
Sewerage  &  Water  Board  of  New  Orleans. 
From  a  judgment  for  plaintiff,  defendant 
appeals.   Reversed  and  remanded. 

Omer  Vlllere  (B.  H.  Block  and  Thomas 
H.  Thorpe,  of  counsel),  tor  ai^lant  Mc- 
Closkey  &  Benedict  and  Clegg  ft  Qnlntero, 
for  appellee. 

PROVOSTT,  J.  The  plalntlie,  T.  J.  Shea, 
was  awarded  contractB  0  and  P  of  the 
nomerons  contracts  for  the  laying  of  sewers 
and  their  ai^ortenances  In  the  city  of  New 
Orleans.  He  completed  contract  F,  and  had 
constructed  ttm  sewers  unAer  contract  C,  and 
had  cleaned  the  most  of  them,  ready  for 
inspection,  wlien  differences  arose  between 
him  and  the  defendant  board,  over  the  i«- 
sponsiblllty  for  failures  which  bad  developed 
in  the  sewers,  which  led  blm  to  abandon  the 
contract  and  bring  this  suit  He  avers  that 
he  fulfilled  these  contracts,  and  demands 
$146,483.00,  which,  he  alleges.  Is  the  balance 
due  him.  .The  Claim  is  divided  Into  amounts 
for  regular  work  under  the  contracts,  for  ex- 
tras, and  for  damages.  The  claims  tor  ex- 
tras and  damages  are  itunlzed  in  exhibits 
annexed  to  the  petition. 

The  defenses  are  a  general  denial  and  the 
QMKlal  defenses ;   that  plaintiff  was  paid  all 


that  was  due  onder  contract  F;  that  be 
abandoned  contract  C  incomplete;  that  there 
was  to  his  credit  at  that  time  on  the  books 
of  defendant  $79,607.28 ;  but  that  defendant 
has  since  then  completed  the  sewen  at  the 
expense  of  plaintiff,  as  it  had  a  right  to 
do  onder  the  contract,  at  a  cost  of  $54,- 
014.^,  and  has,  moreover,  expended,  in  re- 
pairing damage  caused  by  plaintiff  and  In 
other  extra  work,  as  set  forth  in  detail, 
$1,564.26;  that  these  expenses  offset  pro 
tanto  the  said  credit  of  plaintiff;  and  that 
plaintiff  owes,  in  addition,  $41,100,  liquidated 
damages  for  delay  In  the  completion  of  said 
confract,  being  411  days  at  $100  per  day,  as 
stipulated  In  said  contract,  which  more  than 
offsets  tlie  balance  to  the  credit  of  plaintiff 
leaving  him  Indebted  to  defendant  In  the 
sum  of  $16378.90,  for  which  defendant  prays 
Judgment 

Defendant  filed  in  this  court  an  exertion 
of  no  cause  of  action  based  on  the  grounds 
tliat  plaintiff  has  annexed  and  made  part 
of  his  petition  the  contract  upon  which  his 
suit  is  brought,  and  yet  has  failed  to  allege 
that  tho  work  for  the  price  of  which  he  sues 
has  been  completed  to  the  satisfaction  of  de> 
fendant's  general  superintendent,  or  that  said 
ofiQcer,  In  withholding  his  approval,  has  been 
actuated  by  fraud  or  bad  faith,  although  said 
contract  provides  that  no  payment  shall  be 
due  until  the  work  contracted  for  Is  com- 
pleted to  the  satisfaction  of  said  officer; 
and,  also,  that  plaintiff  is  asking  payment  fbr 
extra  work*  and  yet  has  not  alleged  that  sncb 
extra  work  was  ordered  in  writing,  al- 
though said  contract  provides  that  no  extra 
work  shall  be  paid  for  unless  ordered  in 
writing. 

It  Is  needless  to  consider  what  m»lt  this 
exception  might  have  had  If  filed  In  liming 
while  the  suit  stood  on  the  naked  petltitm. 
Perhaps  defendant  might  have  then  contend- 
ed that  it  had  the  right  to  withhold  pay- 
ment until  plaintiff  had  diown  that  he  bad 
completed  the  work  to  the  satisfaction  of  the 
eaglne^,  and  that  It  owed  nothing  for  extra 
work  not  shown  to  have  been  ordered  in 
writing;  but  In  ita  answer  defendant  al- 
leged that  it  had  forbidden  plaintiff  to  go  on 
with  the  work,  and  had,  itself,  completed  It 
at  the  expense  of  plaintiff,  and  that  It  had 
done  so  under  and  by  virtue  of  clause  265 
of  the  contract.  If  so,  plaintiff  cortalnly  has 
a  cause  at  action  for  whatever  balance  may 
be  left  of  the  money  earned  by  him  under 
the  contract  after  deduction  of  the  expense 
of  completing  the  work.  By  gtdng  into  pos- 
session of  the  work,  thereby  accepting  the 
tKueflt  of  it  so  far  as  benefldal,  defoidant 
most  nnquestionsbly  Incurred  liabllt^  to  the 
extent  of  such  bmefit;  that  Is  to  say»  to  the 
amount  due  plaintiff  for  work  dmw  after 
deduction  of  the  expense  of  completing  the 
work.  More  than  this,  the  said  danse  265 
expressly  provides  that  any  balance  left  over 
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after  completion  of  the  work  must  be  paid 
to  the  coatractoT.  The  suit  Is  for  this  bal' 
ance.  Whether  there  Is  one,  and  how  large 
It  is,  ia  the  matter  In  littgatlon.  In  other 
words,  the  suit,  as  it  stands  <m  this  aiqjieal, 
is  8liiq;>l7  one  In  settlement  of  accounts. 

So  far  as  the  petition  not  lowing  a  cause 
of  action  for  failure  to  allege  that  the  extra 
mrk.  was  ordered  in  writing  is  concerned, 
the  anmrer  expressly  admits  that  more  than 
|10;000  is  due  for  extra  work,  and  It  lutl- 
matea  that  a  further  admission  will  In  all 
probability  be  made  later.  After  sncb  an  ad- 
mission there  is  not  much  romn  for  an  ex- 
ception of  no  cause  of  action. 

Touching  the  necesslt;  of  a  written  order 
for  these  extras,  we  may  say  here,  once  for 
all,  Uiat  most  of  tiie  claims  are  for  damages 
and  repair  work,  and  work  necessary  for 
the  construction  of  the  sewers,  sncb  as  plaln- 
tiiC  bad  no  discretion  about,  but  bad  to  do, 
or  else  abandon  the  work  of  construction. 
For  all  such  extras  no  written  order  can  be 
necessary.  It  among  the  extras  there  are 
some  for  which  a  written  order  would  have 
been  necessary,  we  are  not  aware  of  It  The 
ease  was  not  tried  on  that  line  hi  ttie  lower 
court,  and  such  claims,  if  any  there  are,  are 
not  jQ)ecially  noted  in  the  briefs.  If  any 
SQdi  there  be,  perhaps  written  orders  could 
have  been  produced  for  them,  if  called  for  in 
the  lower  court 

The  main  dispute  is  over  the  expense  of 
airing  the  failures.  Of  course,  responsi- 
bility for  these  expenses  follows  responsi- 
bility fdr  the  failures  themselTos.  Hence 
we  pass  at  once  to  that  question.  Plaintiff 
can  be  held  respfflislble  for  the  foUures  only 
In  80  far  as  13iey  appear  to  have  resulted 
from  fault  In  his  work.  In  that  connection 
we  will  allude  to  some  general  features  of 
the  case  before  coming  to  the  details.  Even 
before  mentioning  these  general  features, 
however,  it  might  be  well  to  give  a  word  of 
explanation  touching  tiie  manner  of  con- 
stnicting  the  sewers. 

The  sewer  pipe  is  laid  12  or  more  feet 
ondergronnd,  and  is  constructed  b^  joining 
sections  ot  pipe  end  to  end.  These  sections 
are  2%  feet  Icmg,  and,  of  course  of  the 
dlametor  whldi  it  la  desired  the  sewer  shoidd 
be  of.  The  section  c£  i^pe  Is  of  uniform 
diameter,  except  at  one  end,  where  it  flares, 
or,  rather,  has  a  collar,  or  enlargemai^  of 
anfllclait  Inside  dlametw  to  admit  freely  the 
end  ot  the  section  ot  pipe  that  Is  to  be  Joined 
to  it  nils  collar,  or  ralargement,  gives  to 
that  end  of  the  plp^  for  a  apace  of  about 
flve  Inches,  a  greater  outer  diameter  of  about 
four  Inches,  or  two  inches  all  around.  This 
eollar,  or  enlargement  la  called  "the  bell." 
The  other  end  of  Uie  section  of  pipe  Is  called 
"the  splsot"  And  we  nay  add  that  the 
apace  between  Is  called  "the  barrel."  These 
sectloDa  of  pipe  we  shall  hereinafter  call 
'*plpe«.'*  PreparetoET  to  eKcavatlng  the 
treocb  along  the  bottom  at  which  the  aewer 
Is  to  be  laid,  sheeting  Is  driven  into  the 


ground,  and  the  earth  is  then  removed  from 
between  the  two  lines  of  sheeting.  As  the 
excavating  proceeds,  a  rail,  or  ranger.  Is 
added  to  each  side  of  the  trench,  and  from 
the  rail  on  one  side  of  the  trench  to  the 
rail  on  the  other  side  of  the  trench  braces 
are  inserted  across  the  trench.  The  sewer 
pipe  starts  from  a  manhole  and  ends  In  a 
manhole,  of  which  there  is  one  at  every 
cross  street  The  manhole  is  an  independent 
construction,  and,  being  of  heavy  masonry, 
la  always  provided  with  a  foundation.  The 
sewer  pipe  la  lighter  than  the  aoll  it  dis- 
places. Hence  no  foundation  Is  necessary 
for  laying  it  unless  the  bottom  of  the  trench 
happens  to  be  soft  At  about  every  30  feet 
occurs  what  is  called  a  "tee."  by  which  la 
meant  a  aection  of  pipe  provided  with  an 
opening  to  eerve  for  making  connection  with 
the  sewer.  The  opening  In  this  tee  Is  by 
means  of  a  neck  added  to  the  side  of  the 
section  of  pipew  The  tee  derives  its  name 
from  its  supposed,  or  real,  resemblance  to 
a  capital  T.  When  in  position.  It  is  invert- 
ed, thus  J,.  The  cross  of  the  T  forms  a 
continuation  of  the  sewer  pipe,  and  the  neck, 
or  leg,  of  the  T,  or  jwrt  tikrough  which  the 
sewer  connection  Is  to  be  made,  points  up- 
ward. This  leg  part  Is  only  three  or  four 
inches  loi« ;  that  ia  to  say,  stands  only  that 
much  above  the  banel  of  the  pipe.  The 
tees  are  Incased  in  ccmcrete  after  having 
been  placed  In  position. 

Foremost  among  the  general  features  men- 
tion of  which  we  have  thought  it  wdl  to 
premise  18  the  fact  that,  although  tta  mat? 
accusation  against  plalntUTs  vrork  Is  that 
the  spigot  end  of  the  i^pe  was  not  shoved 
home  into  the  bell  of  the  pipe  to  which  It 
had  to  be  joined,  yet  every  one  of  tiiese 
pipes  had  to  be  laid  under  the  eye  of  the  in- 
spector of  the  defmdant  and  the  inspectors 
have  testified  they  did  see  ttiat  tte  pipes 
were  lAoved  home.  The  learned  counsel  for 
the  defendant  says  that  the  inspector  was 
not  in  the  bottom  of  the  trench,  and  could 
not  see  whether  or  not  the  pipe  was  thus 
shoved  home ;  but  as  one  of  these  Inspectors 
very  well  explains,  the  spigot  aid  of  the 
pipe  is  marked  with  lines  which  the  In- 
spector can  see  from  the  top  of  the  trench, 
and  bom  which  he  can  tell  whether  the  pipe 
has  been  shoved  home  or  not  Let  It  be 
noted  that  no  question  Is  raised  as  to  wheth- 
er or  not  the  inspectors  did  tbstv  duty,  and 
did  It  faithfully  and  well.  In  a  lessra-  de- 
gree, the  same  thing  which  la  here  said  of 
the  shoving  home  of  the  pipes  may  be  said  of 
the  cementing  of  the  Joints.  TOe  latter  work 
the  inspectors  did  not  have  so  good  an  op- 
portunity to  observe;  but  it  was  their  duty 
to  observe  It  as  far  as  they  could.  They 
were  present  for  the  purpose  of  doing  It  and 
did  do  it  as  far  as  they  could,  and  they 
say  that  es  far  as  they  could  observe,  It 
was  well  done.  These  Inspectors  made  at 
the  termination  of  each  day*a  work  a  minute 
report  of  the  day's  work. 
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Another  of  the  general  features  to  the  fact 
that  14  months  after  the  first  failure  on 
Bobertson  street  had  been  discovered,  and  10 
months  exactly  after  It  had  been  repaired, 
Mr.  Earl,  the  general  snperintendent  of  the 
defendant  board,  wrote  and  gave  to  plain- 
tiff the  following  letter : 

'The  Sewerage  and  Water  Board, 

"New  Orleans,  La.,  July  19,  1905. 
"To  Whom  It  may  Concern: 

"This  is  to  certify  that  the  bearer,  Mr.  T.  J. 
Shea,  has  completed  one  la^  pipe  sewer  con- 
tract (or  the  sewerage  and  water  board,  and 
is  just  about  completing  a  second  main  sewer 
contract  of  very  considerable  magnitude  and 
difficulty,  ui»oD  whJdi  he  tuus  been  engaged  for 
about  two  yean.  Mr.  Shea  is  a  thoroughly 
experienced  contractor  on  sewerage  construc- 
tion, who  surronnds  himself  with  an  effective 
organization,  and  can,  I  believe,  be  relied  upon 
to  prosecute  his  work  in  a  competent  and  busi- 
ness like  manner.  I  believe  that  he  has  ample 
means  to  handle  large  contracts,  and  that  he 
will  not  undertake  ox  promise  more  Uian  be 
can  perform. 

"[Signed]  George  O.  Earl, 

"Superintendent  Sewerage  and  Water 
Board,  New  Orleans." 

No  better  evidence  of  the  competency  of 
plalntlCF  and  his  employes  conld  be  desired 
than  this.  They  had  had  a  thorough  test. 
When  this  letter  was  written  the  second 
contract,  embractog  some  five  miles  of  sew- 
er, was.  In  the  words  of  the  letter,  "Just 
about  completing,"  and  the  other  large  con- 
tract bad  been  completed,  to  the  entire  sat- 
isfaction of  the  defendant.  If  plaintiff's  men 
were  competent  to  do  the  work,  and  bad 
theretofore  done  good  work,  the  probability 
is  that  they  continued  to  do  good  work, 
especially  as  they  could  have  had  no  motive 
Id  not  doing  good  work,  since  they  were 
paid  by  the  hour.  So  far  as  plaintiff  him- 
self is  concerned,  his  reputation  as  a  con- 
tractor was  at  stake,  and  it  does  not  appear 
In  what  way  he  could  have  profited  one  cent 
by  the  pipes  not  being  shoved  home,  or  by 
jthe  Joints  being  made  badly  instead  of  well. 
No  question  can  be  or  Is  raised  with  regard 
to  the  quality  of  the  material  furnished  by 
him. 

Another  significant  general  feature  is  that, 
when  the  defendant  board  Itself  relald  the 
sewer  at  the  places  where  It  had  sunk, 
it  sank  again,  the  trial  Judge  says  at  all 
the  places  from  two  to  six  times.  We  have 
verified  this  statement  sufficiently  to  be  able 
to  say  that  the  pipe  sank  two  and  three  times 
at  most  of  the  places  and  at  one  place  had 
[o  be  repaired  six  times  because  either  of 
sinking  or  cracking.  The  circumstance  that 
the  work  of  plaintiff  held  firm  generally,  and 
that  at  the  places  where  the  pipe  sank  It 
sank  again,  and  even  repeatedly,  when  re- 
laid,  and  even  when  relald  by  the  defendant 
board  Itself,  would  go  to  show  that  the  first 
sinking  was  more  probably  to  be  attributed 
to  the  peculiar  nature  of  the  soil  at  these 
places  than  to  any  defectiveness  of  the  work 
of  plaintiff.  In  accounting  for  the  repeated 
sinkings  of  the  sewer  when  relald,  the  de- 


fosdant  has  offered  evidence  to  show^what 
Is  no  doubt  to  a  great  extent  tme— that  such 
repair  work  Is  more  liable  to  fall  than  the 
original  construction ;  one  reason  being  that 
the  bottom  of  the  trench  is  not  so  firm  aa 
originally,  because  at  the  place  where  the 
pipe  has  sunk  the  water  has  been  attracted 
and  has  saturated  the  soil,  and  also  because 
the  soli  at  the  bottom  of  the  trench  has  be- 
come more  or  less  demoralized,  or  mucked,  by 
being  tramped  upon  during  the  original  con- 
struction, and  another  reason  being  that  a 
sewer  when  laid  has  to  sink  more  or  less  in 
adjusting  itself  to  Its  position  of  final  rest, 
and  that  this  Inevitable  movement  is  liable 
to  break  the  Joint  between  the  new  and  the 
old  work.  But  this  feature  of  the  situation 
Is  well  known,  and  Is  met  by  providing  in 
all  repair  work  a  secure  and  stable  founda- 
tion. If  this  foundation  itself  eventually 
sinks,  the  cause  must  be  sought  for,  we  think, 
in  some  peculiarity  of  the  soil  at  that  par- 
ticular place.  Such  soft  places  may  occur 
In  any  part  of  the  city,  and  were  frequently 
met  with  in  the  construction  of  the  sewers 
all  over  the  city. 

Another  significant  general  feature  of  the 
case  Is  that  In  the  laying  of  the  sewers  In 
New  Orleans  It  was  expected  that  for  -want 
of  a  foundation  the  sewers  would  sink  in 
places,  no  matter  how  excellently  the  work 
might  be  done,  Just  as  It  sank  on  Bobertson 
and  Jourdan  streets.  .  It  was  thought  bet- 
ter, or  more  economical,  to  take  the  risk 
of  an  occasional  repair  than  to  Incur  the, 
perhaps  unnecessary,  expense  of  putting  a 
foundation  under  the  entire  line  of  sewers. 
This  was  wise  economy;  but  It  ought  to  go 
far  towards  counteracting  any  Inference 
which  might  otherwise  arise  against  plain- 
tiff's work  from  the  fact  of  the  sewers  hav- 
ing sunk  in  places. 

And  along  this  same  line,  as  tending  to 
counteract  any  Injurious  inference  that  might 
arise  against  plaintiff  from  the  work  hav- 
ing failed,  may  be  mentioned  the  fact  that, 
owing  to  the  unstable  condition  of  the  soil 
in  the  bottom  of  the  trench  in  many  places, 
plaintiff  found  himself  compelled  to  back-fill 
partially  the  trench  before  the  cement  by 
which  the  pliws  were  Joined  together  had 
time  to  set.  This  method  of  construction  ex- 
posed the  work  to  failure;  so  much  so  that 
the  specifications  of  the  contract  expressly 
provided  against  it.  But  the  evidence  shows 
that  in  the  soft  places  this  mode  had  to  be 
followed,  or  else  a  foundation  put  In.  It 
would  have  been  easier  for  Shea  to  have 
done  the  work  by  putting  in  a  foundation ; 
but  this  foundation  would  have  had  to  be 
paid  for  by  the  defendant  board,  and  could 
be  put  In  only  by  permission  of  its  engineers. 
Shea  says  he  demanded  these  foundations 
constantly.  The  engineers  testify  that  no 
such  requests  were  made  to  them,  it  is 
not  denied,  however,  that  they  were  made 
to  the  Inspectors.  Some  requests  for  founda- 
tion must  have  beea  made  of  the  englneerB, 
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becauee  In  a  onmber  Qf  places  foujidatlons 
were  aathorlzed  by  them.  On  the  16th  of 
May,  Bome  time  before  the  sewer  bad  been 
constructed  along  most  of  the  places  where 
It  afterwards  failed,  Shea  wrote  to  the  gen- 
eral saperfntendent  of  the  defendant  board 
a  strong  letter  referring  to  his  vain  requests 
In  the  past  for  better  foundations,  and  pro- 
testing against  the  laying  of  the  sewers  with- 
out foimdatlons.  In  his  reply  to  this  letter 
the  general  superintendent  of  defendant  did 
not  challenge  the  statement  made  In  the 
letter  that  requests  bad  been  made  in  vain 
Id  the  past  for  foandatlona.  The  engineers 
of  defendant  knew  of,  and  acquiesced  in, 
the  imrtial  t>ack-Q]lIng  of  the  trench  l>efore 
the  cement  had  had  time  to  set.  The  evi- 
dence shows  that  the  weight  of  the  earth 
thus  prematurely  piled  upon  the  sewer  pipe 
had  a  tendency  to  cause  the  pipes  to  creep, 
or  pull  apart,  to  the  extent  of  causing  an 
opening  in  the  Joints. 

A  signlScant  fact  In  connection  with  Pal- 
myra street,  where  the  sewer  did  not  sink 
but  dereloped  longitudinal  and  more  or  less 
uniform  cracks  along  its  top,  sides,  and  bot- 
tom. Is  that  the  mode  of  construction  adopt- 
ed on  that  street  had  never  been  used  before 
and  was  not  used  afterwards,  and  that  the 
uniformity  of  these  cracks  Is  most  singular 
tmless  accounted  for  by  the  i>ecullarlty  of  the 
mode  of  construction.  The  pipe  was  laid  up- 
on a  rigid  unyielding  foundation,  and  a  con- 
duit built  of  concrete  was  placed  longitudi- 
nally a  few  Inches  above  it,  wblch,  the  evi- 
dence shows,  might  have  had  the  effect  of 
concentrating  upon  it  the  weight  of  the 
back-filling. 

Defendant,  on  the  other  hand,  has  offered 
In  evidence  a  statement  purporting  to  have 
been  made  from  the  records  of  its  office 
to  show  that,  whereas  plaintiff,  under  his 
contract  C,  laid  23.747  feet  of  sewers  of  all 
siz^  there  was  laid  under  all  the  other 
contracts  36,580  feet  of  sewers  24  Inches  and 
over,  and  that  the  comparison  between  this 
work  of  othra:  contractors,  and  tliat  of  plain- 
tiff under  contract  C,  stands  as  follows : 

By  Other  Br 
Contractors.  Plalotlff. 

Per  ceat.  ot  severs  repaired  L4  7.8 

"     "     "     "      laid  on  foun- 
dltlOB   101  ttJ 

Per  cent,  of  seirers  Uld  on  foun- 
dsUoD  repaired  4.t  U.S 

Per  cent,  of  eewers  laid  oa  soil 
repalrod  S.S  iS 

Per  cent,  of  eewers  laid  on  foun- 
dation irblcb  had  to  be  repaired 
OD  account  of  cracked  pipe  3.T  LB 

Per  cent,  of  severs  laid  on  nat- 
sral  Mil  wbicli  had  to  be  re- 
paired on  aceoont  ot  oractod 
pipe   l.«  ,  1.5 

Per  cent,  of  sewers  laid  on  foun- 
dation which  bad  to  be  repair- 
ed on  account  of  settlement  1,9  S.1 

Per  c«nt.  of  sewers  laid  on  nat- 
ural soil  which  had  to  be  re- 
paired on  aocovnt  ot  eeCUemuit  M  8.i 

A  comparatlTe  statement  such  as  this  goes 
for  wbatever  it  may  be  worth,  bnt  could  be 


very  significant  only  If  the  mode  of  con- 
struction and  the  character  of  th^  soU  had 
been  the  same  in  the  execution  of  all  the 
contracts;  whereas,  such  was  not  the  case. 
The  mode  of  construction  on  Palmyra  avenue 
wafi  not  tried  elsewhere,  and  It  is  a  conced- 
ed fact  In  the  case  that  the  condition  of  the 
soli  in  a  street  is  no  indication  of  what  it 
will  be  in  the  next  street,  or  even  perhaps 
a  few  feet  ahead  in  the  same  street.  Rob- 
ertson street  may  have  been  exceptionally  pro- 
vided with  sand  po<^et8  and  other  dreaded 
soft  places. 

We  come  now  to  the  inquiry  Into  the  cause 
of  the  failures. 

Palmyra  Street 

On  Palmyra  street  7,000  feet  of  SO-inch 
terra  cotta  pipe  was  laid.  Some  time  after 
the  work  had  been  completed,  longitudinal 
cracks,  more  or  less  uniform  In  character, 
were  discovered  along  the  top,  sides,  and 
bottom  of  the  pipe.  These  were  not  all  in 
one  stretch,  but  at  different  places.  They 
aggregated  S4S  feet 

The  manner  of  the  construction  was  this: 
The  pipe  was  laid  on  a  rigid,  unyielding  foun- 
dation consisting  of  thick  wooden  sills  and 
boards,  securely  braced,  upon  iriilch  was 
placed  a  six-Inch  layer  of  shells.  Above  the 
pipe,  along  its  entire  length,  six  Inches  from 
the  barrel  part  of  the  pipe  and  two  Inches 
from  the  bell  part,  and  resting  directly  upon 
the  tee,  was  laid  a  conduit  of  concrete,  18x18 
Inches  in  diameter. 

When  the  trench  was  reopened  for  repair, 
It  was  found  that  for  a  distance  of  1^ 
feet  the  concrete  conduit  rested  on  the  wood- 
en pieces  laid  across  tbe  trench  tor  bracing 
the  sheeting,  and  that  these  crosspleces,  or 
braces,  rested  directly  upon  the  sewer  pipe, 
and  that  fbr  this  entire  stretch  ,of  125  feet 
the  pipe  was  cracked  longitudinally  along 
Its  four  Bides,  in  tiie  manner  already  de- 
scribed. 

So  far  as  this  stretch  of  1^  feet  la  concern' 
ed,  there  Is  no  difference  of  opinion  as  to 
what  was  the  cause  of  the  cracks.  It  was  the 
fact  of  the  crosspleces  resting  upon  the  pipe, 
with  the  concrete  conduit  resting  upon  the 
crosspleces,  whereby  the  weight  of  the  back- 
fllUng  was  concentrated  upon  the  pipe.  Tbe 
responsibility,  then,  for  the  cracks  along  this 
125  feet,  d^uds  upon  the  responsibility  for 
the  braces  being  thus  on  the  pipe  and  the 
conduit  upon  the  braces.  PlaintifTs  fore- 
man, Mnlcah^,  and  defendant's  inspector, 
McHngh,  testify  positively  that  the  work 
was  done  in  that  manner  in  obedience  to  the 
express  Instructions  of  Mr.  Eastwood,  the 
engineer  In  cbarg&  In  the  brief  for  de- 
fendant it  Is  said  that  Engineers  Eastwood 
and  Fowler  deny  this.  We  have  not  found 
where  Fowler  testified  on  the  subject 

Defendant  attributed  the  cradis  at  the 
other  places  to  tbe  failure  of  plaintifTs  work- 
men to  tamp  and  pack  the  earth  under  the 
haunt^es,  or  lower  sides,  of  the  pipe,  up  to 
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Its  Bprlng  line,  or  middle^  ao  as  to  afford  It 
proper  iDroort;  and  also  to  the  failure  of 
plalutUTs  woifanen  to  make  the  Joints  prop- 
erl7,  ao  that  tbe  eartb  under  the  plpe»  which 
should  have  served  as  a  support  to  it^  was 
washed  Into  It  Defoidant  further  contrads 
that  this  deftetlve  oondition  was  made  worse 
by  the  presence  of  stumps,  roots,  and  other 
pieces  of  wood  In  the  badE-fllllng,  which  for- 
eign snbstances  came  In  contact  with  the  pipe 
and  had  the  effect  of  producing  an  uneren 
strain.  Plaintiff;  as  already  stated,  attribut- 
ed then  to  the  peculiarity  of  the  constmc- 
tltm — the  fragile  terra  cotta  pipe  placed  be- 
tween tbe  rigid,  unyielding  foundation  and 
the  concrete  conduit  with  Its  load  of  back- 
filling— between  the  Jaws  of  a  tIbc,  as  it  were. 

We  are  not  informed  whethw  longitudinal 
cracks  of  this  kind  were  found  at  any  other 
places  in  the  more  than  176  miles  of  sewers 
that  were  laid  in  New  Orleans  except  on 
Broadway  street,  whrae  the  sewer  had  been 
laid  with  a  concrete  duct  above  It  as  on 
Palmyra. 

On  Robertson  street,  between  l^uro  and 
Frenchman,  at  station  to  station  67-H7. 
where  there  was  a  foundation  under  the  pipe 
and  a  piece  of  wood  was  resting  along  the 
top  of  pipes  IS  to  17,  and  the  cross-brace 
rested  upon  this  piece  of  wood,  the  said  pipes 
IS  and  17,  under  tide  piece  of  wood.  ,were 
tound  to  have  cracked  In  the  same  longi- 
tudinal fashion. 

Mayor  B.  M.  Harrod  testified  as  follows: 

"Q.  Suppose  the  concrete  duct  was  separated 
from  the  bell  of  tbe  pipe  by  only  2  Inches  of 
Boft  new  earth,  and  then  had  to  support  12 
feet  of  earth? 

"A.  Tbe  presBare  of  the  earth  above  would 
be  transmitted  to  the  earth  below,  ao  that  the 
pressure  would  be  transinitted  to  the  pipe.  It 
would  be  a  mistake  to  place  It  within  2  Inches 
of  the  pipe." 

Mr.  Ludlow  testified  as  follows: 

"Q.  What  Is  the  effect  of  Introdncing  Into 
the  back-filling  foreign  material  of  sabatances 
at  or  near  the  pipe? 

"A.  I  thinb  tbe  danger  would  be  of  concen- 
tratinz  tbe  load  at  some  particular  point  of 
the  pipe,  instead  of  having  it  UDifotmly  dis- 
tributed. 

"Q.  Then  It  Is  not  true  that  it  Is  not  good, 
proper  workmanship  or  design  to  permit,  in  tbe 
back-filling  of  the  trench,  the  introduction  of 
material  that  will  concentrate  the  load  on  any 
part  of  the  pipe? 

"A.  I  think  it  is  obJectionaUe;  yes,  sir. 

"Q.  It  is  objectionable? 

"A-  Tes,  sir. 

"Q.  It  is  liaUe,  in  yonr  opinion,  to  bring  dis- 
aster to  that  sewer? 

"A.  It  will  be  apt  to.  It  may  or  may  not.  It 
will  be  apt  to." 

Mayor  Harrod  and  Mr.  Lndlow  were  call- 
ed by  defendant  Tbe  expert  of  plaintiff, 
Mr.  Potter,  testified  to  the  same  effect  The 
other  experts  of  defendant  testified  that  a 
thin  cushion  of  earth  between  the  concrete 
conduit  and  the  pipe  would  suffice  to  protect 
the  pipe,  that  it  would  distribute  the  pres- 
sure and  dissipate  it  In  tbe  surrounding 
earUi,  that  for  this  purpose  a  cushion  of  two 


Inches  would  bo  amp^  and  fliat  a  cuaUiHi 
of  half  an  Inch  wolUd  answer  Just  as  well. 
One  of  these  erperts  went  so  far  as  to  say 
that  a  cushion  of  earth  as  thin  as  a  sheet  of 
paper  would  snfilce.  The  <vhiloB  ezpreasad 
by  Mayor  Harrod  accords  best  with  onr 
sense  of  the  matter. 

We  cannot  say  that  the  earth  was  not 
properly  tamped  or  packed  under  the  haunch- 
es of  the  pipe.  Ttie  forffinan  who  was  in 
charge  of  the  work  for  plaintiff  testifies  that 
It  was,  and  defendant  has  offered  no  proof 
to  the  contrary.  The  work  was  done  under 
the  supervision  of  defendant's  Inq^ecton.  If 
we  are  to  find  that  plaintiff's  work  was  de- 
fective In  tbe  respect  in  Question,  we  sliall 
tiave  to  do  It  purely  as  a  matter  of  Infer- 
ence firom  the  fact  that  the  pipe  was  cracked. 
This  Inference  would  be  legitlmato  If  the 
cracks  could  be  explained  on  no  other  hy* 
pothesls;  bat  they  can  be  and  are  fully  ex- 
plained on  the  liypofbesis  suggested  by  plain- 
tiff. 

The  testimony  of  the  witness  Oodberry  to 
the  effect  that  when  the  trench  was  reopened 
for  repair  a  quantity  of  roots  and  pieces  of 
stumps  were  found  Hyn  and  around  the 
pipe;  and  the  testimony  of  the  witness  Uc- 
Conn^l  that  "the  excavation  around  the  pipe 
was  full  of  roots,"  does  not  necosarlly  con- 
tradict tbe  testimony  of  plalntUTs  foreman 
to  tbe  effect  that  the  earth  was  carefully 
tamped  and  packed  under  the  haunches  of 
the  pipe.  It  was  on  Yillere  street,  and  not 
on  Palmyra  street  that  "a  piece  of  timber 
2x8x4  feet  was  found  resting  on  the  pipe." 
Defendant  would  hardly  contend  that  in 
back-filling  the  trench  It  was  incumbent  on 
the  contractor  to  remove  from  the  badc-fill- 
Ing  material  every  piece  of  root  or  stump 
that  might  be  in  it  While  the  expert  evi- 
dence shows  tluit  pieces  of  wood,  or  other  un- 
yielding or  Incompressible  material,  resting 
on  tbe  pipe,  might  have  the  effect  of  causing 
a  crack  by  concentrating  the  weight  of  tbe 
back-filling  and  Inducing  an  unbalanced 
strain,  It  also  shows  that  any  cracks  thus 
produced  would  likely  have  been  Irr^ular, 
pr  star-abaped,  or  radial,  while  those  whose 
cause  is  being  pought  after  were  singularly 
regular. 

We  have  concluded  that  tbe  cracks  were 
due  to  the  pressure  of  tbe  duct  over  the  pipe, 
and  that  the  responsibility  lies  with  defend- 
ant 

Defendant's  learned  counsel,  argues  that, 
inasmuch  as  both  the  foundation  and  tbe 
conduit  were  uniform  throughout,  the  cracks 
would  have  extended  the  entire  length  of  the 
sewer  If  they  had  been  caused  by  the  con- 
duit on  the  principle  that  like  cause  pro- 
duces like  effect  This  argummit  would  be 
unanswerable  if  tbe  foundation  and  tbe  con- 
duit were  tbe  sole  conditions;  but  there  are 
others.  There  is  the  soil  under  tbe  haunches 
of  the  pipe  which,  although  it  may  have  re- 
ceived an  equal  amount  of  tamping,  yet 
from  Its  character  may  have  offered  mor* 
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nipport  In  tome  places  than  In  others.  There 
Is  tbe  pipe*  which  may  hare  been  stronger  In 
Bome  places  than  others.  There  is  the  back- 
flllinff,  whose  wel|^t  may  have  been  more 
directly  concmtrated  upon  the  conduit  In 
some  places  than  In  others. 

The  suggestion  tiiat  on  Vlllere  street  tbe 
pipe  did  not  crack,  although  a  duct  was  laid 
abore  it  as  on  Palmyra,  would  hare  force  If 
on  Vlllere,  as  on  Palmyra,  the  pipe  had  been 
laid  npon  an  onyleldlng  fdnndation;  but  It 
was  laid  upon  the  natural  soli,  Into  which 
It  could  sink  under  the  pressure.  On  Pal- 
myra; after  whatever  resistance  the  soli  un- 
der the  haunches  of  the  pipe  could  offer  had 
been  oTWbome,  the  pipe  found  itself  be- 
tween two  unyielding  or  incompressible  bod- 
ies, and  bad  either  to  sustain  the  weight  or 
be  crushed. 

The  learned  judge  a  quo  did  not  believe, 
nor  do  we  bdiere,  the  testimony  of  the  de- 
fendant's witness  Hardy  as  to  joints  having 
been  made  ot  clay. 

We  discover  no  great  stgnlflcance  in  the 
ftct.  if  it  be  a  fact,  that,  when  the  broken 
pipe  was  taken  out  and  a  new  pipe  put  in, 
a  few  indies  more  of  pipe  was  put  in  than 
had  been  taken  out;  going  to  show  that  in 
plaintiff's  work  the  pipes  had  not  been  shov- 
ed home.  It  Is  not  suf^ted  how  this  could 
have  contributed  to  the  cracking  of  the  pipe. 
WhateTer  interstices  were  thus  left  were 
filled  by  the  cement  with  which  the  joints 
wore  made.  Defendant's  witness  who  testi- 
fies to  tills  additional  length  of  pipe  having 
had  to  be  put  in  somewhat  overshoots  the 
mark  when  he  makes  out  that  every  jobit  fell 
^ort  about  an  inch  of  being  shoved  home. 
Tbe  learned  counsel  for  defendant  does  not 
hhnsdf  seem  to  have  had  great  confidence 
In  the  statements  of  this  witness  on  this 
subject,  as  he  did  not  refer  the  court  to  the 
more  exaggerated  of  these  statements. 

Jourdan  Avenue. 

On  Jourdan  avenue  tbe  pipe  sank  in  two 
places,  both  of  them  between  St  Claude  and 
Rampart  streets.  At  one  of  these  places — 
the  one,  between  stations  1+35  &  1441— the 
sinking  Is  attributed  by  plaintiff  to  the  fact 
that  at  that  place  the  wooden  foundation 
was  dispensed  with  for  a  space  of  6  feet, 
and  it  Is  attributed  by  defendant  to  a  leak 
which  it  is  said  p^mitted  the  earth  under 
and  around  tbe  pipe  to  be  washed  Into  the 
pipe.  The  proof  is  that  this  leak  ran  clear 
water,  and  that  It  was  caulked  with  oakum, 
and  nothing  shows  that  It  afterwards  reap- 
peared. On  the  other  hand,  the  absence  of 
foundation  is  an  obvious  cause  of  the  sinking 
of  the  pipe.  Defendant  criticises  the  testi- 
mony going  to  show  that  the  leaving  out  ot 
this  foundation  was  by  order  of  the  en- 
gineers; but  this  testimony  was  not  contra- 
dicted by  the  two  engineers  in  question, 
tboogh  they  testified  minutely  upon  other 
points.  We  con<dnde  that  responsibility  for 
Oils  failure  cannot  be  laid  on  plaintiff. 


At  the  other  place,  at  about  station  2445. 
the  conditions  were  normal.  The  bottom  of 
the  trench  was  of  bard  blue  clay,  affording 
a  good  foundation,  and  no  engineering  error 
can  possibly  be  assigned;  whereas,  on  the 
other  hand.  It  is  shown  that  shortly  after  the 
laying  of  the  pipe  plaintiff  piled  up  a  quan- 
tity of  earth  at  that  spot,  and  that  this  may 
well  have  caused  the  subsidence.  For  the 
latter  failure  plaintiff  Is,  we  think,  responsi- 
ble. ' 

Robertson  Street. 

The  sewer  sank  on  Rolwrtson  street  at 
eight  places.  These  are  known  In  the  record 
as:  Trench  AA  and  trench  A,  between  Tou- 
ro  and  Frenchman  streets;  trench  B  and 
trench  C,  between  Frenchman  street  and 
Elyslan  Fields;  trench  D,  between  Elyslan 
Fields  and  Marlgny;  trench  upper  B  end 
trench  lower  E,  on  each  side  of  the  manhole 
at  the  Intersection  of  Marlgny  street;  and, 
finally,  trench  between  Mendeville  and  Spain. 

We  shall  take  up  and  consider  these  sev- 
eral failures  In  regular  order. 

Trench  AA:  This  trench  began  143  feet 
from  the  manhole  at  comer  of  Touro  and 
Robertson,  and  extended  43  feet  towards 
E^enchman  street.  On  original  construction, 
when  the  sewer  had  been  completed  to  the 
manhole  at  comer  Frenchman  street,  Baran- 
gue,  the  inspector,  on  looking  back  Into  the 
sewer  from  this  manhole,  discovered  that  the 
sewer  had  sunk.  This  was  on  or'  about 
April  16,  1904.  As  to  what  had  caused  this 
failure,  there  is  not  one  word  of  evidence  In 
the  record,  except  the  conflicting  evidence  as 
to  whether  the  soli  at  the  bottom  of  the 
trench  had  been  of  such  a  character  as  to 
have  afforded  the  pipe  sufficient  support  if 
the  work  had  been  done  well.  If  we  take  the 
report  of  the  Inspector,  Barangne,  we  find  the 
following: 

•Trench  open  from  station  1+00  "to  1+90 
[which  means  beginaiog  100  feet  from  the  man- 
hole at  Touro  street  and  extending  90  feet 
towards  Frenchman  street,  which  would  cover 
the  stretch  now  known  as  trench  AA].  Bottom 
beginning  to  show  traces  of  quicksand  and  wa- 
ter. And  indications  are  will  have  to  use  plank 
bottom  from  now  on." 

The  same  report  shows  that  along  this 
stretch  only  17  feet  of  sewer  was  laid  In 
one  day  of  10  hours,  and  only  2S  on  the  next 
day,  also  10  hours ;  whereas,  on  the  following 
day  of  10  hours,  when  pipe  vras  being  laid 
on  a  bottom  which,  according  to  the  same 
report,  was  of  "hard  blue  clay,"  41  feet  was 
laid.  This  would  go  to  show  that  along  this 
stretch  of  quicksand  and  water  the  pipe  was 
being  laid  with  gr^t  difficulty- 

On  tiie  other  hand,  defendantfs  learned 
counsel  argues  that  second  sheeting  and  a 
sandy  or  soft  bottom  of  trench  go  hand  In 
hand,  and  that  no  second  sheeting  was  found 
to  be  necessary  on  Robertson  street,  that 
the  first  sheeting  stops  several  feet  short  of 
the  bottom  of  the  trench,  and  leaves  the  sides 
of  the  trendi  unsupported  ttom  there  down 
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to  the  bottom,  and  that  these  sides,  thus  un- 
supported, would  Inevitably  hare  caved  in, 
If  the  bottom  had  been  so  sandy  or  soft  as 
not  to  have  been  firm  enough  to  support  the 
pipe. 

Generally  speaking,  what  is  here  said  is 
true;  but  the  evidence  shows  that  the  thick- 
ness of  a  few  inches  of  clay  will  suffice  to 
keep  down  the  sand  and  water  and  afford  a 
foundation,  and  that  wbere'sucb  a  condition 
was  encountered  the  bottom  would  continue 
good  until  the  cradle  for  the  body  of  the  pipe 
was  being  made  by  digging  further  down',  or 
even  until  the  "Xtell  hole,"  or  cradlb  for  the 
bell  part  of  the  pipe,  was  being  dug,  when 
the  stratum  of  clay  would  be  punctured,  and 
the  sand  and  water  would  come  out  "When 
I  would  dig  my  shovel  down,"  says  the  color- 
ed pipe  layer  Gordon,  "the  water  would  come 
up  just  the  same  as  stabbing  a  hog." 

It  is  also  a  fact  that,  in  places  where  the 
bottom  was  so  bad  that  the  engineers  author- 
ized a  foundation  to  be  used,  the  sides  of  the 
trench  remained  in  position  without  second 
sheeting  until  the  time  came  to  lay  the 
foundation,  when  second  sheeting  was  put  in. 

This  first  failure  was  repaired  by  Shea, 
June  24-September  10,  1904.  This  time  a 
foundation  was  put  in ;  but  some  time  after- 
wards the  discovery  was  made  that  both 
foundation  and  pipe  had  gone  down,  the 
foundation  32  inches  further  down  than  the 
pipe,  and  that  even  the  upright  sheeting  had 
gone  down.  This  second  failure  would  go  to 
confirm  the  conclusion  that  the  first  had 
been  attributable  to  the  Insecure  character 
of  the  soil,  and  not  to  bad  workmanship. 

But  defendant  contends  that  this  second 
failure  at  trench  AA  was  due  to  bad  work- 
manship, and,  in  proof  thereof,  points  to  the 
fact  that,  when  the  trench  was  opened  the 
second  time,  and  the  repair  work  was  ex- 
posed to  view,  a  piece  of  timber  6x6  was 
found  jammed  between  the  sheeting  and  the 
sewer  at  pipe  20,  and  another  at  pipe  13: 
and  that  another  piece  2x6x16  feet  long  was 
found  lying  along  the  top  of  the  sewer,  over 
pipes  13  to  19,  and  was  braced  down  by  a 
horizontal  piece  4x6  lying  crosswise  of  it,  and 
by  two  uprights;  and  that  a  brickbat  was 
found  jammed  between  the  sheeting  and  pipe 
11;  and  three  pieces  of  sheeting  were  found 
pressed  against  pipe  12;  and  that  pipes  13 
to  17  were  cracked  on  one  side. 

All  of  those  Irregularities,  except  the  pres- 
ence of  the  piece  of  board  2x6x16  lying  on  the 
top  of  pipes  13  to  19,  may  have  been  the  re- 
sult of  the  disturbance  and  displacement 
caused  by  the  siukiug  of  the  work.  We  think 
It  Is  much  more  probable  that  this  second 
failure  was  caused  by  instability  of  the  soil 
at  this  place  than  by  the  piece  of  timber  on 
tlie  top  of  the  pipe. 

The  presence  of  the  piece  of  1x>ard  along 
the  top  of  the  pipe  may  have  caused,  and, 
in  fact,  probalily  did  cause,  the  crack  on  the 
side  of  pipes  13  to  17;  but  It  Is  not  shown 
that  this  crack  contributed  to  the  sinking  of 


the  work,  wblch  was  Qie  main  or  aerlons, 

damage. 

So  much  for  trench  AA.  Trench  A  was  In 
the  same  square  ttetween  Touro  and  French- 
man. It  began  265  feet  from  Touro  and  ex- 
tended 83  feet  In  the  direction  of  French- 
man ;  that  Is  to  say,  it  was  just  before  reach- 
ing the  manhole  at  corner  of  Rot>ertson  aud 
Frenchman.  On  arriving  at  this  place,  in  the 
course  of  the  original  construction,  Shea  had 
refused  to  proceed  w^lth  the  work  unless  he 
was  allowed  to  put  in  a  foundation,  and  one 
of  the  engineers  of  the  defendant  had  come 
and  examined  the  spot  and  decided  that  a 
foundation  was  not  necessary,  and  had  or- 
dered the  work  to  go  on. 

For  the  10  feet  of  trench  opened  April  8th, 
helag  the  10  feet  beyond  the  300  feet  point 
from  Touro  street,  this  being  the  place  where 
the  sewer  sank,  the  report  of  Barangue,  the 
Inspector,  reads  as  follows: 

"Bottom  ahowinj;  slight  traces  of  gnicksand 
and  water.  Bailmg  out  same  satisfactorily, 
and  tfaink  will  have  to  use  planking  bottom,  if 
conditions  change  for  the  worse.  Am  nearing 
the  comer  Frenchman  and  indications  show 
quicksand  traces." 

The  report  of  the  next  day,  April  9th,  reads 
as  follows: 

"Considerable  seepage  occasioning  much  de- 
lay on  account  of  bailing  out  by  buckets.  Bot- 
tom good  80  far." 

The  10th  was  Sunday.  On  the  11th  no  re- 
port of  bottom.  On  the  12th  r^rt  reads  as 
follows: 

"Conaideiable  natural  seepage.  Compelled  to 
use  hand  pump.  Bottom  not  as  bad  as  expect- 
ed." 

Report  of  13th  as  follows: 

"Considerable  difficulty  experienced  to-day  in 
laying  pipe  on  account  of  watery  bottom. 
Quicksand  bottom  just  below  grade  and  water 
boiling  up  compelling  use  of  hand  pump.  Oth- 
erwise work  progressing  nicely." 

Report  of  next  day  shows  good  bottom  of 
blue  clay. 

On  the  13th,  when  there  was  "considerable 
difficulty  experienced  in  laying  pipe  on  ac- 
TOunt  of  water  bottom  and  quicksand  twttom 
just  below  grade,  and  water  boillug."  there 
was  laid  31  feet  of  pipe,  from  station  &t4)T 
to  station  3+38;  that  la  to  say,  within  the 
stretch  now  known  as  trench  A. 

We  conclude  that  the  cause  of  the  failure 
at  this  place  was  the  unstable  character  of 
the  soil,  and  not  any  bad  work  by  plaintiff. 

To  prove  the  bad  workmanship  at  this 
trench  A  and  at  trenches  B  and  C,  defendant 
has  Introducetl  in  evidence  pieces  of  pipe  pur- 
porting to  be  pieces  of  the  pipe  taken  out  of 
the  trenches  when  the  pipe  was  being  repair- 
ed. These  samples  were  offered  for  the 
double  purpose  of  showing  that  the  spigot 
end  of  the  pipes  had  not  been  shoved  home 
Into  the  bell  of  the  pipes  they  connected  with, 
and  that  the  joints  had  not  been  properly 
cemented.  The  former  purpose  was  eipress- 
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]r  abandoned  by  counsel  for  defendant,  who, 
towards  the  end  of  the  trial,  said: 
By  Mr.  Villere: 

"Q.  Tea,  yes.  Now,  Mr.  Potter,  about  this 
saeket  and  otber  thinge— I  am  goine  to  stop 
rigbt  there,  becaase,  in  my  opinion,  it  is  not 
Important,  as  my  tbeoiy  really  is  the  same  aa 
yours.  I  believe  that  all  those  pipes  were  oris- 
inally  shoved  home-  I  believe  that  tbey  b<i1>- 
sequently  polled  ont,  and  then  X  believe  that 
theo  the  space  was  filled  in  with  cement  'Tbtit 
is  your  opinion,  isn't  it? 

"A.  UnqncBtionably. 

"Q.  Yea? 

"A.  And  that  that  pulling  ont  took  place  at 
variona  times.'* 

It  Is  attempted  to  be  shown  by  one  of  the 
samples  that  one  of  the  Joints  was  not  ce- 
mented at  all.  Soch  a  thing  as  that  the 
Joints  were  Imperfectly  cemented  Is  entirely 
poBslble ;  but  snch  a  thing  as  that  one  of  the 
Joints  was  not  cemented  at  all  Is  so  utterly 
Improbable  that  we  should  believe  it  only  if 
the  evidence  in  that  regard  was  so  conclu- 
sive as  to  exclude  all  possibility  of  doubt 
How  ooald  such  a  thing  be?  These  pipes  are 
30  Inches  in  diameter,  and  weigh  SCO  pouDdB. 
The  putting  in  of  each  one  of  them  Is  a  large 
piece  of  work.  It  requires  the  co-operation 
of  several  men.  The  foreman  and  the  In- 
BI>ector  are  looking  on.  The  cementing  of  the 
joint  Is  one  of  the  main  parts  of  tbe  work. 
Only  inadvertence  could  account  for  Its  not 
being  done,  and,  under  the  circumstances  Just 
detailed,  such  Inadvertence  would  seem  to  be : 
next  to  impossible.  If  the  samples  produced 
by  the  defendant  are  really  pieces  of  the 
sewer  that  was  laid  by  Shea  and  afterwards 
taken  out  by  the  defendant  board,  it  Is  un- 
fnrtnnate  for  defendant  that  they  were  not 
taken  out  contradictorily  with  Sliea,  as  was 
done  In  the  case  of  the  samples  of  earth. 
There  would  then  have  been  no  doubt  as  to 
their  genuineness.  We  agree  with  the  learn- 
ed trial  judge  that  two  of  them  are  pretty 
conclusively  shown  to  be  spurious;  and  that 
tbe  others,  if  genuine,  show  nothing  more 
than  that  the  pipes  pulled,  or  crept  apart 
nfter  having  been  laid — a  thing  which  the 
evidence  shows  Is  likely  to  be  brought  about 
by  the  trench  being  back-fllled  before  the  ce- 
ment In  the  Joints  has  had  time  to  set  firmly. 

Passing  to  trenches  B  and  C.  These  trench- 
es were  lietween  Frenchman  and  Elyaian 
Fields  streets.  The  sewer  sank  In  trench  B 
Itetween  stations  1+70.  In  trench  C  It  was 
between  station  2+77  to  station  2+98.  Eventu- 
ally the  inter^'ening  space  between  the  two 
trenches  was  dug.  and  the  two  trenches  were 
ctmneoted  and  made  one,  extending  from  sta- 
tion OfS3  to  station  3+;  that  Is  to  say.  It  be- 
pan  83  feet  from  the  manhole  at  the  Intersec- 
tion of  Frenchman  and  Robertson  streets  and 
extended  to  a  point  300  feet  from  that  man- 
hole towards  tbe  manhole  at  the  Intersection 
of  Robertson  and  Elyslan  Fields  streets. 

We  find  no  evidence  specially  relating  to 
the  character  of  the  soil  at  the  bottom  of 
this  trench,  except  the  dally  report  of  Bar- 
angne,  the  Inspector.  We  find  from  these  re- 


ports that  from  station  <M9  to  station  2+27 
— that  la  to  say,  beginning  49  feet  before 
reaching  the  place  where  the  sewer  failed  at 
trench  B  and  extending  57  feet  beyoud  that 
point — the  soil  at  the  bottom  of  the  trench 
was  hard  blue  clay  affording  a  good  founda- 
tion for  the  sewer. 

We  find  no  reason  for  holding  that  the  fail- 
ure at  trench  B  was  from  the  Instability  of 
the  soil  at  the  bottom  of  the  trench,  and  we 
must  therefore  attribute  It  to  a  defect  of 
some  kind  In  tbe  work  of  plalntlfF. 

From  these  same  reports  of  Barangue  we 
And  that  the  soil  was  equally  good,  hard  blue 
clay,  along  the  bottom  of  trench  C,  except  be- 
tween stations  2+60  and  &+20,  as  to  which  tbe 
report  reads: 

"Looks  soft  and  will  have  to  doable  sheet 
and  plank  bottom." 

At  this  bad  spot  an  artificial  foundation 
was  put  under  the  sewer,  and  when  the  trench 
was  reopened  for  repair  no  sinking  was  found 
to  have  taken  place  along  where  this  founda- 
tion had  been  laid.  Some  of  the  Joints,  how- 
ever, were  found  to  have  been  Imperfectly 
made. 

Upon  the  evidence  as  a  whole,  we  think  the 
greater  probability  Is  that  tbe  failure  at  this 
point  was  not  due  to  lack  of  foundation. 

Plaintiffs  learned  counsel  says  a  sewer 
must  settle  more  or  less  In  adjusting  itself  to 
Its  position  of  final  rest,  and  that  uniformity 
in  this  settlement  is  a  prime  object,  as, 
otherwise,  the  pipe  runs  the  risk  of  dis- 
ruption by  an  uneven  .settlement,  and  that 
therefore,  whenever  an  artificial  foundation 
Is  provided,  it  ought  to  extend,  like  the  pipe 
itself,  from  manhole  to  manhole,  and  not  be 
put  in  by  dabs  here  and  there  for  bridging 
or  getting  across  the  places  which  prove  too 
soft  to  admit  of  the  pipe  being  laid  on  the 
natural  soil.  This  Is  In  a  large  measure 
true,  but  not  to  the  extent  claimed.  In  tbe 
200  miles  of  sewer  Ipld  by  the  defendant 
board,  this  mode  of  construction  was  follow- 
ed successfully  in  any  number  of  such  soft 
spots.  This,  and  the  very  fact  that  It  was 
persisted  In,  would  go  to  show  that  with 
proper  precautious  it  could  be  safely  follow- 
ed. We  note,  also,  that  the  pipe  was  laid 
at  this  trench  C  after  tbe  trench  had  been 
flooded  for  two  days  by  water  coming  from 
tbe  manhole  at  Frenchman  street,  for  tbe 
presence  of  which  water  tbe  defendant  board 
was  responsible;  but  the  evidence  does  not 
show  that  this  water  destroyed  or  impaired 
tbe  stability  of  the  bottom  of  tbe  trench 
where  a  foundation  was  not  used,  or  that 
Shea  asked  to  be  allowed  to  extend  the 
artificial  foundation  aity  further  than  was 
done. 

We  find,  on  the  other  hand,  that  at  station 
2+90,  within  the  stretch  of  this  trench  and 
right  over  tbe  spot  where  the  pipe  sank, 
Shea  piled  earth  over  the  sewer  to  the  height 
of  nine  feet  above  the  level  of  the  street; 
and  the  evidence  goes  to  show  that  the  ylac- 
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lug  of  tbls  additional  w^ht  Orer  flie  newly 
laid  sewer  might  well  have  had  the  ^ect  of 
causing  It  to  sink. 

Coming  to  trendi  D,  all  that  need  be  said 
of  it  U  that  It  Is  the  trench  that  failed  so 
i^eatedly,  six  or  more  tlmee,  when  repair 
ed  by  the  defendant  board  Itself.  There 
most  hare  been  something  In  the  diaract^ 
of  the  soil  along  this  stretdi  which  made 
failure  Inevitable  unless  extraordinary  pre- 
canttons  In  the  way  of  providing  a  stable 
fonndaUon  were  taken;  and  before  this 
trench  D  was  reached  Shea  had  abeady,  by 
his  letter  of  May  16th,  protested  against 
b^ng  made  to  lay  sewers  on  soil  sndi  as  be 
occasionally  encoontered  on  this  Bobatson 
street,  unless  an  adequate  foundation  was 
provided. 

Coming  to  trench  upper  B  and  lower  B, 
we  find  that  there  can  be  no  serious  dli^ute 
but  that  the  cause  of  the  trouble  was  the 
sinking  of  the  manhole  and  its  taking  the 
pipe  down  with  it.  What  caused  the  man- 
hole to  sink  Is  the  quratlon.  Mo  defect  of 
constntctlon  Is  shown  In  the  manhole.  On 
the  other  hand,  the  soil  was  to  all  appear- 
ances good  at  the  spot  over  which  It  was 
built.  Defendant's  learned  counsel  Insists 
that  there  must  have  been  defects  in  the 
neighboring  pipe  Joints  which  permitted  the 
soil  to  enter  the  sewer  and  thus  gradually 
draw  away  the  soil  from  under  the  manhole. 
We  do  not  think  plaintiif  can  be  condemned 
on  an  abstract  reasoning  like  this.  If  he  did 
his  work,  well,  he  Is  not  responsible  for  con- 
sequences. If  the  soil  on  which  these  sew- 
ers were  laid  was  not  known  to  be  unreliable, 
the  fact  Itself  of  the  failure  would  prove  the 
work  to  have  been  defective;  but  this  known 
unreliability  of  the  soil  offers  an  explanation 
ft>r  this  otherwise  apparently  Inexplicable 
failure,  and  we  hare  concluded  to  adopt  It. 
The  testimony  of  one  of  defendant's  en- 
gineers that,  unless  a  manhole  sinks  within 
a  few  days  of  Its  construction.  It  does  not 
sink  thereafter  as  the  result  of  the  peculiar 
character  of  the  soil  tmder  it,  la  contrary 
to  the  common  experience  of  mankind  with 
reference  to  heavy  constructions  upon  al- 
luvial soil.  These  manhol^^  are  of  brick 
masonry,  and  would  Inevitably  sink  without 
a  foundation,  and  that  one  of  them  should 
sink,  and  thereafter  continue  to  sink,  even 
with  Its  foundation,  would  be  nothing  to  be 
wondered  at. 

Trench  between  Manderille  and  Spain: 
We  are  aot  referred,  in  the  remarkably  full, 
and,  we  may  add,  masterly,  brief  of  the  coun- 
sel for  defendant,  to  anything  upon  which 
this  court  could  found  itself  for  rerersInK 
the  Judgmrait  of  toe  lower  court  in  the  mat- 
ter of  tbls  trench. 

This  concludes  our  discussion  of  the  de- 
tails of  the  failures.  We  will  add  that,  when 
the  trenches  were  reopened  for  repairs, 
samples  of  the  soil  were  taken  and  were 
preserved  In  glass  Jars.  These  samples  were 
submitted  to  experts  for  an  opinion  as  to 


wheOin  tlie  material  was  of  sufflelent  con- 
slstem^  to  sun>ort  the  mwa  an 
artificial  foundation.  This  was  after  the 
earth  had  had  time  to  settle  in  the  Jars. 
All  this  opinl(ni  evidence  and  the  (^pinion 
evidence  generally  as  to  the  causes  of  the 
failures,  has  Impressed  this  court,  as  It  did 
the  learned  trial  Judge.  Bxcept  that  it  haa 
afforded  some  general  scientific  information 
as  to  whlcit  there  Is  no  difference  of  opbi' 
itm,  it  has  not  helped  the  court  one  particle ; 
and,  In  the  present  connection,  we  mlg^t  as 
well  dispose  here  of  the  contention  that  the 
Judgment  of  the  defendant's  general  super- 
intendent Is  conclusive  as  to  the  cause  of 
the  failure  of  the  sewers.  That  contention  la 
based  upon  the  following  clauses  of  the 
contract : 

"Sec.  223.  The  sewerage  and  water  board 
shall  have  the  right  to  appoint  its  general  sn- 
perintendent  or  engineers,  also  assistant  en- 
gineers and  such  other  employes  as  are  neces- 
sary to  the  proper  conduct  and  inspection  of 
the  work  and  all  materials.  All  ezplanationa 
or  directions  necessary  for  carrying  out  and 
completing  satisfactorily  the  different  descrip- 
tions of  woi^  contemplated  and  provided  for 
under  this  contract  will  be  given  by  said  en- 
gineer, and  the  general  superintendent  will 
□aally  decide  all  matters  oi  diapate  Involving 
the  character  of  the  work.  Its  quantity,  and  the 
compensation  therefor." 

"Sec;  264.  It  is  further  agreed  that  when. 
Id  the  opinion  of  the  engineer,  this  contract 
shall  be  completely  performed  on  the  part  of 
the  contractor,  the  engineer  will  proceed  to  take 
final  measurements  and  estimates  of  the  coat 
of  the  work,  and  will  mder  a  certificate  of  the 
same  to  the  sewerage  and  water  board,  who 
will,  except  for  cause  herein  specified,  pay  the 
contractor,  on  or  before  the  fifteenth  day  of  the 
following  month,  the  balance  which  shall  be 
due.  •  •  ■ 

There  can  be  no  question  but  ttiat  a  clause 
of  this'kind  Is  valid  and  must  be  enforced  as 
written.  Martlnsburg  &  Potomac  B.  R.  t. 
March,  114  U.  S.  548,  6  Sup.  Ct  10311,  28  L. 
Ed.  265;  Ogden  et  al.  v.  United  States.  00 
Fed.  725.  8  C.  a  A.  251 :  Elhlberg  v.  U.  8.. 
97  U.  S.  398,  24  L  Ed.  1106;  Sweeney  v.  U. 
S.,  109  n.  S.  618,  8  Sup.  Ct  344,  27  L.  Ed. 
1053 ;  Bailroad  Co.  v.  March.  114  U.  S.  649, 
6  Sup.  Ct  1035,  29  L.  Ed.  255;  Railroad  Co. 
T.  Price,  138  U.  8. 185. 11  Sup.  Ct  290,  84  L. 
Ed.  817;  Bailroad  Co.  v.  Central  Lumber 
Co..  95  Tenn.  644.  32  S.  W.  635 ;  Hot  Springs 
By.  Co.  T.  Maher,  48  Ark.  622,  3  S.  W.  639; 
Guild  V.  Andrews,  137  Fed.  868,  70  a  a 
A.  49. 

We  do  not  understand,  however,  that  plain- 
tiff is  refusing  to  let  the  defo^nfs  engi- 
neer pass  upon  the  character  of  his  work  to  ao 
far  as  the  character  of  bis  work  is  known, 
but  that  he  only  refuses  to  admit  that  the 
defendant's  «igineer  can  be  allowed  to  at- 
tribute to  his  work  a  character  It  does  not 
possess.  For  instance,  to  eatobllsh,  by  his 
Ipse  dixit,  that  cement  was  not  put  Into 
certain  Joints,  or  that  certain  pipes  were 
not  shoved  home,  etc.,  etc.,  when,  in  point 
of  fact  cement  was  put  in  the  said  Joints  and 
the  said  pipes  were  shoved  home  or  that  the 
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said  engineer  can  decide  that  a  cwtaln  fall- 
are  wu  caused  by  a  certain  leak  whlcb  was 
50  feet  away,  and  bad  nothlnf  to  do  witb  tbe 
fallnre,  and  that  mcb  judgment  shall  be  con- 
dvaire.  Aa  we  andwetand  fluae  daaaee, 
they  mean  no  more  than  that  the  engineer  la 
to  be.the  judge  of  the  manner  In  wbldi  the 
woft  abonld  be  done  In  order  that  it  ahould 
be  in  ooDi^nce  wltb  the  vecdflcatfona,  and 
la  to  bave  tbe  rlgbt  to  condann  all  woA 
not  coming  tip  to  that  stahdard.  Tbe  mo- 
ment it  is  eatabllebed  that  tbe  canae  of  a 
fall  ore  was  not  defective  workmanship,  but 
inataMUty  of  soil,  ttke  Judgment  of  defttid< 
ant*  •  cemral  mperlntendent,  if  etmtrary  to 
the  pnmn  flacti,  ceaew  to  have  any  author- 
ity. 

Proof  of  PlatntUTa  Demand. 
Gomlng  to  tbe  consideration  of  the  Items 
which  compose  the  demand  of  platntlfF,  and 
of  the  character  of  evidence  and  degree  of 
proof  which  ought  to  be  required  of  plaintiff, 
we  find  that  defendant  would  hold  plaintiff 
to  tbe  same  strictness  of  proof  as  If  the  case 
involved  but  one  item  and  were  a  mere  or- 
dinary case  of  a  plaintiff  suing  on  an  open 
account;  but,  manifestly,  that  view  cannot  be 
accepted.  On  that  theory  the  trial  of  the 
case,  which  occupied  the  lower  court  some 
eight  months,  128  actual  trial  days,  would 
have  occupied  It  8  years.  The  plalntifF,  the 
members  of  the  defendant  board,  the  Judge, 
tbe  lawyers,  and  the  witnesses  would  all  have 
had  time  to  die  before  the  evidence  could 
have  been  taken.  As  matters  stand,  the  case 
has  monopolized  the  time  of  tbe  courts  far 
beyond  all  reasonable  limits.  By  express 
terms  of  the  contract  the  defendant  was  en- 
titled to  have  its  inspector  keep  an  account  of 
every  hour  of  labor  and  every  piece  of  ma- 
terial that  went  Into  the  work,  and  such  an 
account  was  kept,  and  a  daily  report  made 
of  it  to  defendant,  and  defendant  has  these 
reports  In  its  possession.  By  means  of  these 
reports  and  of  tbe  other  data  In  Its  office, 
the  defendant  could  have  put  Its  finger  upon 
every  cent  of  overchaige,  if  any,  contained 
in  the  exhibits  presented  by  plaintiff.  These 
exhIbitB  are  models  of  clearness  and  pre- 
dalOD.  They  are  easily  Intelligible  even  to 
tbe  nonexpert.  They  show  exactly  what 
every  cent  Is  charged  for.  As  a  matter  of 
fact,  the  engineo:  of  plaintiff  and  tbe  engi- 
neers of  the  defendant  board  went  over  these 
exlilbits  together  and  agreed  as  to  most  of 
the  Items,  and  have  on  tbe  witness  stand  giv- 
en the  reasons  why  they  disagreed  as  to  the 
others.  With  re^>ect  to  the  admissibility  in 
evidence  of  summaries,  or  compilations,  such 
as  these  exhibits,  the  law  is  stated  by  Wig- 
more,  as  follows : 

"Where  a  fact  conld  be  ascertained  only  by 
tte  Inqpection  of  a  la^  namber  of  documenta 
made  np  of  very  Domeroos  detailed  statements— 
as,  die  net  balance  result  from  a  year's  voach- 
ers  of  a  treasurer  or  a  year's  accounts  In  a 
bank  ledger— it  is  obviooa  that  It  would  often 
be  practically  oat  of  tbe  qaeetion  to  apply  to 
tbe  present  principle  by  requiring  the  prodnc- 
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tion  of  the  entire  mass  of  docaments  and  en- 
tries to  be  perused  by  the  Jury  or  read  aloud 
to  them.  The  conTenlence  of  trials  demands 
that  other  evidence  be  allowed  to  be  offered.  In 
the  shape  of  the  testimony  of  a  competent  wit- 
ness who  has  nemsed  the  entire  mass  and  will ' 
state  sommarlfy  the  net  results.  Sack  a  prac- 
tice is  well  established  to  be  proper.  Most 
courts  regnire,  as  a  condition  Uiat  the  mass 
thus  summarily  testified  to  shall,  If  the  occa- 
sion seems  to  require  it,  be  placed  at  band  In 
the  court,  or  at  least  be  made  accessible  to  the 
opposing  party  in  order  that  tbe  material  for 
cross-examination  may  be  available."  Wixmore, 
Ev.  ijar.  1230,  p.  1478. 

See,  also,  Greenleof,  Bv.  (16th  Bd.)  voL  1, 
p.  690:  State  r.  Ifathls,  106  La.  263,  80 
South.  884. 

The  requirement  that  the  "mass"  or  data 
from  which  such  a  compilation  baa  been 
made  should  be  offered  In  evidence  has  been 
complied  with  In  this  case.  The  said  data 
consist  of  the  reports  of  plalntUTs  foremm 
on  the  work,  of  the  notes  and  calculations 
of  measur^ents  made  by  the  engineer  of 
plaintiff,  and  of  the  sheets  oi  defendant's 
monthly  estimates.  Only  In  a  few  unim- 
portant instances  are  the  compilations  not 
based  ni>on  the  data  Jn  the  record.  Of  these 
foremen's  reports  alone  there  are  2,730.  Of 
the  estimates  there  are  47  large  abeete  cov- 
ered with  small  figures,  the  labor  of  going 
through  which  would  be  simply  stupendoua 
Of  the  other  data,  there  is  a  large  num- 
ber of  bound  volumes.  Of  course,  tbe  rule 
Is  that  a  litigant's  books  are  not  admissible 
In  evidence  In  bis  favor ;  but  that  rule  ^s  not 
without  ite  exceptions.  16Gyc.826;  17  Oyc. 
366.  381,  888.  76S;  Cent.  I>lg.  vol.  20,  pp. 
2018-20B4;  Wlgmore,  voL  2,  p.  IfiU;  Louis- 
ville &  Nashville  B.  B.  r.  Daniels,  123  Ky. 
256,  91  8.  W.  691,  8  L.  B.  A.  (N.  8.)  1190. 
All  these  reports,  ete.,  were  made  at  a  time 
unsiucddous,  and  for  the  purpose  of  keeidng 
a  tme  and  correct  record.  We  think  that, 
under  tbe  peculiar  drcnmstances  of  this  case, 
and  In  view  of  the  practical  Impossibility  of 
trying  the  case  in  any  other  way.  the  court 
can  accept  the  said  exhlbite  as  correct  ex- 
cept as  to  tba  items  specially  objected  to; 
and  the  trial  court  is,  accordiDgly,  directed 
so  to  do.  The  items  specially  ot^ected  to, 
we  now  proceed  to  oonsidm  and  pass  on,  in 
so  far  as  the  condition  of  the  record  will 
permit 

Tbe  princ^ial  cf  these  obJecUrau  is  that  as 
to  tbe  measnrunent  of  the  work,  or.  In  othw 
words,  as  to  ite  '^inantity.  and  the  oom- 
pensatlon  therefor."  We  do  not  well  under- 
stand how  plaintiff  can  raise  any  contention 
in  ttuit  connection  when  section  228  of  tbe 
contract;  herdnabove  transcrflwdi  expressly 
provides  that  tbe  general  superintendent  <rf 
the  defendant  board  "shall  finally  decide  all 
mattos  of  dl^to  involving  the  character 
of  tbe  work,  ite  quantity,  and  tbe  compen- 
sation ther^or.**  The  authorities  herein- 
abon  quoted  idiow  that  such  a  clause  aa 
this  In  a  contract  is  binding,  and  that  a 
decision  under  It  la  oradusive^  in  liie  ab- 
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sence  of  a  sbowlng  tbat  It  was  made  Id  fraud 
or  bad  faith ;  aad  the  plahitiflf  has  not  made 
such  a  sbowlsg,  bat  has  contented  bimself 
with  settine  np  tbe  measurements  and  com- 
putations made  by  his  engineer  against 
those  made  by  the  engineer  of  the  defend- 
ant board.  We  have  no  hesitation  whatever 
in  holding  that,  under  the  plain  terms  of  the 
contract,  the  measurements  made  by  tbe 
defendant  board  must  prerall.  We  shall  no- 
tice, nevertheless,  some  ^»eciflc  casea  dis- 
cussed In  the  briefs 

Concrete  at  canal  crossing:  One  of  de- 
fendant's engineers  testifies  that  the  allow- 
ances made  under  this  head  by  the  esti- 
mate of  the  defendant  board  are  founded 
upon  measurements  made  by  himself,  and 
are  correct  Against  this,  plaintiff  bad  of- 
fered no  evidence. 

Measurements  of  material  In  foundation 
under  sewer:  For  measuring  the  length  of 
tbe  foundation  tmder  the  sewer,  plaintiff 
wishes  to  measure  from  center  of  manhole 
to  center  of  manhole.  In  this  way  plaintiff 
would  include  In  tbe  foundation  under  the 
sewer  tbe  foundation  under  the  manhole. 
This  foundation  nnder>  the  manhole  Is  seven 
feet  Plaintiff  has  already  been  paid  for.lt 
as  part  of  the  manhole.  So  tbat  for  this 
seven  feet  plalntlft  would  get  paid  twice  If 
his  mode  of  computation  were  adopted. 

Depth  of  cut  In  trench  on  Burgundy 
street,  between  Benes  and  Foratall:  The 
estimate  of  the  defendant  board  Is  based  up- 
on an  actual  measurement  made  on  the 
work,  and  la  therefore  more  reliable  than 
tbat  of  plaintlflTB  engineer,  which  Is  based 
on  profiles  made  two  years  before  from 
merely  approximate  measurements. 

Extra  brickwork  In  manholes:  A  thick- 
ness of  eight  inches  is  called  for  by  the 
plans  and  spedflcatlons,  and '  the  actual 
thlcknesB  was  Toifled  by  dtfendant'a  engi- 
neer. 

Computation  of  extra  exeaTatlon  for  man- 
hole: Defendant's  mode  of  computation,  as 
explained  in  volume  8  of  Er.  pp.  1468  and 
1459,  appears  to  us  to  be  entirely  reasona- 
ble. Flalnttfl'H  mode  of  computation  la  not 
explained. 

De^}tS^  of  trenA  on  Palmyra  street  and 
average  cat  across  Bt  Roch  avmne.  Here, 
again,  iflafntUTs  ei^ineer  based  himself  on 
the  profile  maps  made  from  aivroxbnate  sur- 
dating  two  years  before  the  work  was 
begun;  whereas,  for  making  the  same  ct«D- 
pntatlon,  defendant's  engineer  based  himself 
upon  levels  taken  at  the  time  the  work  was 
being  done  and  at  every  16  feet 

Computation  of  depth  of  manholes:  We 
agree  with  defendant  that  tiie  depth  of  the 
manhole  is  to  be  cmnputed  from  the  top,  and 
not  from  the  bottom,  of  the  plank  founda- 
tion. Section  14  of  tbe  specifications  ex- 
pressly so  provides. 

Oapidng  and  decking:  In  oUier  words, 
should  the  lumber  in  the  fonndatim  of 
aeww  on  Palmyra  street  be  charged  at  ^8 
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per  1,000,  or  at  9S0.  The  facts  In  that 
connection  are  fully  stated  in  the  opinion 
of  the  learned  Judge  a  quo,  and  need  not  be 
repeated  here.  For  the  reasons  there  given, 
we  are  of  tbe  opinion  that  this  lumber 
should  be  charged  at  the  higher  price,  and 
such  higher  price  Is  allowed. 

Second  sheeting  left  in  trench:  We  agree 
with  defendant  that  this  lumber  should  be 
dassed  as  "sheeting  and  bracing,"  under 
sectlm  62  of  spedflcatlonB,  and  not  as  "foun- 
dation lumber." 

Top  sheeting  In  trench  from  station  IS  to 
Broad  street:  This  sheeting  waa  to  over- 
come a  difficulty  met  with  1^  plaintiff  In 
the  course  of  his  work,  the  expense  of  which 
therefore  clearly  falls  upon  him. 

Drop  pipes  in  manholes:  Tbe  contract  ex- 
pressly provides  that  the  cost  of  these  drop 
pipes  Is  to  be  included  In  the  lump  price  paid 
for  the  manhole.  Plaintiff,  therefore,  is  not 
entitled  to  charge  extra  for  them. 

Manholes  at  Lafayette  and  YlUere  streets 
and  at  Robertson  and  Frenchman:  Plaintiff 
is,  of  course,  not  entitled  to  be  paid  for  these 
manluAes,  which  were  not  constructed  by  him, 
but  by  another  contractor  under  anotbtt  con- 
tract 

Five  yards  of  gravel  on  Robertson,  between 
Marlgny  and  Mandevllle:  No  j»roof  that 
such  gravel  was  put  in.  The  claim  for  it  is 
disallowed. 

Standpipes  on  Robertson  and  VlUere 
streets:  Allowed  to  the  amount  shown  by 
comparative  statement  to  have  been  hereto- 
fore allowed  by  estimate  of  defoidont  board. 

We  now  proceed  to  take  up  and  consider, 
ta  r^lar  wder.  Item  by  Item,  PlalntUTs 
Exhibits  B  to  P.  which  set  forth  in  detail 
the  Itona  for  the  so-called  "extra  work." 

Exhibit  a 

April  11.  Terra  cotta  pipe  $2.88 

Disallowed,  under  sections  100  and  101. 
April  12.  Draining  Sisters'  street  

Disallowed.  This  pond  was  there  when  the 
letting  of  the  contract  was  advertised,  and 
was  one  of  the  difflcnltlea  to  be  overcome  by 
the  contractor. 

June  1-6.  Mw  and  machlDe  kept  In 
idleness  tbroo^  fault  of 
defendant  board  f55B.48 

Allowed.  We  think  the  defendant  was  at 
fault,  and  tbat  Uie  evidence  shows  tbe  ac> 
count  to  be  correct 

June  9,10l  Change  radlas  of  curve. 

Villere     and  Sisters' 
streets   ^18.06 

Allowed  for  ^.28.  Balance  disallowed  on 
testimony  of  Bums  that  madtilne  and  men 
went  on  working  and  no  time  was  lost  Shea 
does  not  say  tbat  he  was  present  on  work 
and  saw  men  idle. 

June  20.  Material  and  labor,  making 
center  of  crown,  brick  sew- 
er. Sisters'  and  Marais 
streets   87.47 


Digitized  by 


La.) 


SHEA  T.  SEWERAGE  &  WATER  BOARD. 


179 


Allowed.  The  form  had  to  be  remodeled, 
and  the  cost  was  as  here  stated. 

Jnn«  27.   Culvert  of  Villere  and  Bar^ 

tholomew    $21.07 

Allowed  for  f  lOBS,  on  testlmoiiy  of  Smythe. 
Disallowed  as  to  lemalnder. 

Jam  27.  GalTerta,   Villere   and  '  Inde- 

peodence    S23.65 

Villere  and  Louisa  $59.83 

Allowed  for  91&77  and  «2I>.22  on  tesU- 
moay  of  Smythe  and  Orotta.  Disallowed  as 
to  remainder. 

Asfr  25.  B«ai»  teCttMCBt  rsad....  923.92 

Disallowed.  Not  ordered  by  defendant 
board;  merely  lor  convenience  of  plalntlfC. 

Oct.  11.  Culvert,  Villere  and  Poland...  |&88 
Allowed. 

OcL  23-aO.  Cleaning  out  and  repair* 
Inr  settlement  cracks, 
Vfllere  between  Louisa 

and  Ftety.  $110.69 

Same  ,.  $107.43 

Allowed.  The  work  became  necessary 
wlthont  the  fault  of  plaintiff,  and  be  was  or- 
dered to  do  It  The  amount  is  proved. 

Nor.  14.  Pointing  and  plastering  sew- 
er   $549.52 

Disallowed.  This  work  seems  to  hav«  been 
made  necessary  by  the  condition  In  which 
■ewers  were  left  The  projections  of  cement 
and  the  conent  dropped  by  the  workmen,  not 
baying  bean  removed  while  fresh.  The  ex- 
pense falls  upon  the  contractor,  under  sec- 
tions 135,  254,  and  2S6  of  the  contract  re- 
quiring the  brickwork  to  be  left  smooth. 

April  14-27.   Lumber  used  in  forms  for 

concrete    $31.36 

Disallowed.  Lumber  used  In  making  the 
fomn  for  the  masonry  work  Is  necessarily 
Incloded  In  the  price  paid  fi>r  thb  jnasonry 
work. 

April  27.  Forty  and  eirbt-tentbs  cubic 
yards  btfck-filling  and  roil- 
ed steel  and  corrugated 
bars,  $12.45.  $10.08,  and 

«2o!40  v;  $42.os 

Allowed;  but  must  be  disallowed  If  al- 
ready credited  to  plaintiff  In  general  esti- 
mate— a  fsct  which  this  court  has  been  un- 
aUe  to  Tsrltr*  but  whtdi  the  lower  court  will 
have  to  Terliy  before  disposing  finally  of  this 
item. 

Exhibit  D. 

April  17»  10.  Bottom  in  foundation  to 
manhole,  Bocheblave 
and  Palmyra  streets. .  $146.68 

Allowed  for  $80.24.  According  to  the  testi- 
mony of  Godberry,  the  inspector,  the  work  of 
the  17th  was  original  work  under  the  con- 
tract and  not  extra  work.  Hence  the  $103.- 
•0  charged  for  that  day  cannot  be  allowed. 
That  sum  being  deducted,  the  amount  of 


$80.24,  admitted  by  defendant,  Is  evoi  more 
than  the  amount  due. 


Nov.  10.  11.  Diverting  draine 
gan  Avenue  C 


Ha- 


$22JS8 


Allowed.  This  amount  was  expended  in 
diverting  water  brought  upon  the  work  of 
plaintiff  as  the  result  of  other  work  which 
was  let  to  other  contractors  after  the  con- 
tract with  {dalntlfr  had  beat  entered  Into. 

Nov.  23.  24.   Crossing   Hagan  avenue. 

Setting  forms  for  con- 
crete to  protect  sewer 

and  condnits  $  0.20 

„      ,  Same    $14.68 

Dec.  6.  Same   $14.15 

Feby,  27.  Moving  forms  concrete 
Palmyra  and  CarroUton 
avenue    $12.62 

Disallowed.  The  price  for  concrete  work 
Included  the  making  and  placing  of  the  forma 
necessary  for  doing  tbe  work. 

We  come  now  to  a  series  of  Items  falling 
under  general  title  of  "Irwin  water."  Water 
from  the  Irwin  sewers  came  upon  the  works 
of  plaintiff  and  caused  him  expenses  be  would 
not  otherwise  have  had.  We  think  the  de- 
fendant board  is  clearly  responsible  for  these 
expenses,  and  it  practically  acknowledged  It 
by  agreeing  to  pay  plaintiff  at  the  rate  of 
$10  per  day  not  to  exceed  100  days  for  the  ex- 
penses of  pumping  this  water.  Defendant  re- 
lies upon  this  agreement  as  a  compromise,  and 
says  that  the  agreement  was  to  accept  $1,000 
In  full  of  all  claims.  We  do  not  so  under- 
stand tbe  compromise.  In  the  first  place,  it 
related  exclusively  to  expenses  Incurred  for 
pumping,  and  It  looked  to  the  future,  and 
did  not  cover  expenses  Incurred  in  the  past. 
It  specified  a  separate  payment  for  expenses 
incurred  In  the  past  for  watchmen,  but  said 
nothing  about  expenses  otherwise  Incurred. 
We  shall  allow  the  claims  bearing  date  be- 
fore the  compromise  In  so  far  as  proved, 
and  also,  in  so  far  as  proved,  those  subse- 
quent to  the  compromise  for  expenses  other 
than  for  pumping,  and  shall  disallow  all  the 
others,  but  In  lieu  thereof  shall  allow  plain- 
tiff $1,000,  or  $10  a  day  for  100  days,  tor 
pumping: 

Dea  S,  28.  Irwin  water.    Extra  ex- 
penses pumping,  etc., . , .  $636J!2 

Allowed,  as  prerlons  to  compromise. 

Feby.  7.  Irwin  water.  Labor  trans- 
ferring and  placing  pump 
on  Palmyra  St.,  to  relieve 
sewer  of  water  discharged 
by  sewer  of  contract  L.. . . .  $98.90 

Disallowed,  as  Included  tn  conu^mlseb 

Mch.  8,  10,  SO.  Irwin  water.  Material, 
pipe  and  fittings, 
used  for  discharge  of 
steam  pump,  Pal- 
myra and  Boche- 
blave  streets  on  ac- 
count of  excess  wa- 
ter from  contract  L.  $82.1] 
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Diiallowed,  as  included  In  compromlie. 

March  8L  Irwin  water.    To  expense 

of  pump  and  boiler,  oto.  $280.00 

DiMllowed,  u  Indoded  In  comprondHu 

Uardi  a  Irwin  watar.    To  aipaiM 

deaninf  oat  lewer,  etc.. . . .  $79.07 

Allowed ;  the  defendant  board  bavlnc  been 
responsible  for  the  presence  of  the  water 
which  necessitated  thia  expense,  and  the  com- 
promise having  liad  reference  only  to  pomp- 
log,  and  not  to  expenses  for  other  work. 

April  80;  6.  Irwin  water.   To  operat- 
ing engine,  etc.  $300.00 

Disallowed,  as  Included  In  compromise. 

May  31.  Irwin  water.    Pumping  wa- 
ter, eta   $310.00 

Disallowed,  at'lnclnded  in  compromise. 

June  80:  Irwin    water.  Operating 

pomp,  etc.  $145.00 

June  80.  Irwin    water.  Operating 

pump,  etc.  $140.00 

Botli  these  Items  disallowed,  as  Indnded 
In  compromise. 

March  8.  Labw  zemoTlng  sheeting,  etc  $12.77 

Allowed.  The  charge  tm  not  for  the  dieet- 
iDg,  but  for  cutting  It  In  obedience  to  or- 
ders.  This  cutting  i^afntlff  was  not  by  his 

contract  bound  to  do. 

April  7.  Labor  and  material,  etc  $15.64 

Disallowed  on  testimony  of  McBridge  and 

Crotts. 

April  18.  Repairs  to  curbing,  etc....  $160.78 

Allowed.  Defendant  allows  tor  the  ma- 
terials used  In  this  work,  bnt  not  for  the 
labor.  We  think  that  If  sections  217  and 
218  have  no  application  to  the  lumber,  nei- 
ther have  they  to  the  labor. 

May  29.  Catting  off  sheeting,  etc....  |10l46 

Allowed.  The  bill  la  not  for  the  sheetli^, 
but  for  cutting  It  off — a  work  plaintlfl  was 

□ot  bound  to  do  under  his  contract. 

June  12L  Repairs  to  overhead  wires....  $7.02 

Disallowed.  This  was  one  of  the  difficul- 
ties plaintiff  had  to  overcome  In  his  work. 


July  1-11.   Bridge     crossing  Broad 

street   $104.88 

AHowed  for  $68.TC,  nnlesB  already  credit 
ed.  Disallowed  for  balance  under  section 
196. 

July  81.  Culvert.  Pahnyra,  etc  $&68 

Disallowed,  on  testimony  of  Crotts. 

Nov.  27-Dec  8.  Garbing,  etc  $36.62 


Allowed.  If  section  217  did  not  apply  to 
materials.  It  did  not  apply  to  labor. 

Exhibit  B. 

Aug.  8,  1903.  Movhig  steam  pump. . ,  $112.81 


Disallowed.  The  pumping  is  not  shown 
to  have  been  by  order  of  the  defendant  board, 
nor  is  the  defendant  board  shown  to  have 
had  anything  to  do  with  It  The  necessity  for 
It  seems  to  have  resulted  from  a  certain 
sluice  gate  having  been  left  shut,  for  which, 
from  the  testimony  of  Anderson,  plaintiff  him- 
self seems  to  have  been  resfKUislble.  The 
work  Is  shown  to  have  been  a  part  of  the 
work  of  cleaning  the  sewer,  the  expense  of 
which  falls  upon  plaintiff.  Plaintiff  might 
have  testified  on  the  subject  and  did  not. 

Sept,  ll-Oct,  81.   Materials  and  labor 
St.  Bernard  Ave 


brick  sewer  $  66.42 

Pointing,  finishiM, 

etc    $390j03 

Nov.  13-29.  Plastering  and 

r Dinting   $240.07 
astering  and 
pohiting   $  65l20 


Dtsallowed.  This  woric  seems  to  have  been 
made  neceesa^  by  tlie  cmidltlon  in  which 
the  sewers  were  left,  the  projecttons  of  ce- 
ment; and  the  cement  dropped  by  the  work- 
men not  having  been  removed  while  fresh. 
The  ezpoise  falls  therefoze  upon  plaintiff,  un- 
der  sections  185,  2S4,  and  286  of  the  ^Mcifl- 
catlons,  which  require  the  brickwork  to  be 
left  smooth. 

April  6.  Reaettlag  stab  $33.76 

Allowed  for  $9.78,  on  8^monr*e  testt 
mony.    Disallowed  for  balance. 

Sept  12-18.  Material  and  labor,  etc  $  B8.36 
Sept  29.        Labor,  etc  $141.91 

Allowed.   This  work  seems  to  have  been 
unavoidable. 
It  was  done  and  should  be  paid  for. 

Oct  18.  Footbridge,  etc  ^3.11 

Allowed.  If,  as  contended,  the  plaintiff  has 
been  already  credited  with  $906.11,  the  pre» 
eat  allowance  must  be  <Hily  for  the  differ- 
ence, namely,  $207 ;  but  in  the  contrary  evrat, 
plaintiff  must  have  credit  for  tba  entire 
$513.11. 

April  30-May  3.  Repairingbrlck.  sewer  $14^ 

Disallowed.  Richardson  dose  not  testify 
from  his  own  knowledge. 

Feby.  26,  27.  Labor,  etc  $51.98 

Allowed.  Admitted  by  engineer. 

Oct  81-Nov.  7-10.  Repairing,  etc  $98.^ 

Disallowed.  The  question  Is  simply  one 
of  quantity,  upon  which  the  decision  of  the 
engineer  of  the  defendant  board  is  0nal,  un^ 
der  section  228. 

Mft7  la  Followed  piles  $65.29 

Allowed.  Mr.  Crotts  does  not  say  that  the 
piles  were  not  followed,  or  that  the  number 
of  feet  Is  not  correct,  bat  that  under  the 
speciflcatlons  nothing  was  do*  Cor  the  ex- 
tra worlb 
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The  difference  between  the  parties  on  this 
qawtloQ  of  followed  piles  is  this:  Plaintiff 
contends  that  If  he  Is  required  to  furnish  a 
pile  of  30  feet  to  be  driven  down  that  num* 
ber  of  feet  for  a  work  requiring  a  pile  of 
that  l«igtb,  and  after  the  piles  are  on  tbe 
ground  tbe  engineer  requires  him  to  drive 
than  down  deepra  than  SO  feet,. be  Is  en- 
titled to  be  paid  the  cost  of  thla  extra  driv- 
ing. Oa  that  pit^Msitlcni  there  would  not 
seem  to  be  much  room  for  difference  of  (pin- 
ion. Ab  the  contract  makes  no  provision  for 
such  a  case,  plaintiff  proposes  to  deal  with 
the  sitnation  as  if  piles  of  the  requisite  leaigth 
had  bera  ordered,  inasmuch  as  tlie  cost  ot 
driving  Ihe  short  piles  b^ond  their  depth 
Is  greater  than  the  difference  between  their 
cost  and  that  of  the  longer  piles.  Under  these 
circumstances,  we  can  find  no  reason  why 
plaintiff  should  not  be  paid  as  if  the  longer 
piles  had  been  furnished,  ^ce  the  shorter 
piles,  when  thus  driven  beyond  their  depth, 
answer  every  purpose  of  the  longer  piles, 
and  the  driving  *them  thla  extra  depth 
coats  plabitlff  more  than  what  the  difference 
between  th^r  cost  and  tbat  of  the  longer 
pUea  would  have  been. 

May  19.  I>aeti  In  Independoit  trench  1678.82 

Disallowed.  Eastwood  and  Webb  are  pos- 
itive that  Shanahan,  plaintiff's  superintoid- 
ent,  solicited  pennliBlon  to  lay  the  duct  later, 
and  tbat  he  asstgned  as  his  reason  tbat  In 
that  way  he  could  back-flll  the  treirch  with 
his  machine  and  not  be  delayed.  . 

To  some  extent  Eastwood  Is  corroborated 
by  Lee  and  Crotts.  This  testimony  we  think 
ovartieam  tbat  of  Shanahan. 


Exhibit  F. 
April  9.  Bfartra  laboTt  eta... 


 9424.67 

Allowed  for  $800  on  testimony  ot  Crotts. 
and  disallowed  as  to  balance. 

Aprfl  ^  7  4  &  Taking  ap,  and  relay- 
ing, extra  lamber. . .  f  10.36 

IMaallowed.  OUvlna  testifies  there  was  a 
good,  hard  Una  day  bottom  when  pipe  was 
first  laid. 

Jtme  2A-SepL  19.  Bepalring  first  fail- 
ure trench  AA. .  9708.20 

Allowed.  Defendant  having  been  held  re- 
sponsible for  thla  ftdlnre,  this  bill  is  allowed. 
Tbe  Items  ct  labor  and  material  are  given  In 
minute  detail,  and  no  error  Is  pointed  out  In 
them. 

We  conalder  the  itons  sufflclently  proved. 
In  a  case  of  this  kind,  invfdvii«  a  thousand 
Items,  every  item  cannot  be  dwelt  upon  with 
evidence  as  If  only  one  item  were  Involved, 
lliere  would  tboi  be  no  end  to  the  case;  We 
have  already  adverted  to  this  feature  of  the 
caa^  bat  will  here  add  that  a  oontractw  on  a 
large  ai^  long  protracted  work  ot  this  khid 
cannot  be  expected  to  preserve  as  he  goes 
aitatg  the  evldenee  by  which  to  prove  In 


ooort  every  item  of  expense,  shoold  same 
come  to  be  thereafter  contested.  The  cost 
of  prosorvlng  the  proof  of  the  item  might  in 
a  great  many  instances  exceed  the  amoant  of 
tbe  item.  All  that  can  be  expected  of  htm  Is 
that  he  will  furnish  an  itemized  bill  from 
the  books,  or  records,  which  it  was  necessary 
for  blm  to  ke^,  and  that  those  uto  lagt  the 
accounts  shall  testify  tbat  tbe  eutrtos  were 
made  at  the  time  the  expenses  were  incurred, 
and  that  the  account  is  correct  to  the  best  of 
their  knowledge  and  belief;  and  also  that 
he  will  submit  the  data  from  which  the  ac- 
count has  been  made  in  case  they  are  called 
for,  and  will  prove  in  the  ordinary  way  any 
item  that  la  specially  ccmtested.  Sqteclally 
is  BudI  proctf  snfllclent  la  a  case  of  this  Jdnd. 
where  the  same  items,  in  so  far  as  correct, 
ou^t  to  figure  in  the  accounts  and  botdcs 
kept  by  defaidant  The  several  OEblbits  pre- 
sented by  plaintiff  have  been  made  out  and 
testified  to  In  that  manner.  They  are  fair 
upon  their  fac^  containing  only  such  expo- 
ses as  are  llk^  to  have  bera  tncnrred,  and 
as  are  more  or  less  admitted  to  have  been 
Incurred,  In  the  prosecution  of  the  work. 

Sept  19.   Laying  condaits,  etc.  $1,5^.84 

Disallowed.  For  same  reasons  as  for  items 
May  19,  Ducts  In  Independent  Troidi,  9678.- 
62,  in  Exhibit  B. 


Sept  14-28L  Repair  tiendi,  between 
MandevUle  and  Spain, 
and  inddental  expeni- 


1289.61 
186.25 
I  40.40 
I14&97 
tlQ0.00 
P83.00 

Allowed,  for  same  reason  as  for  trench 
AA,  supra. 

Sept  21-28.  Sundn  bllla,  for  expenses 
Intident  to  r^alr  woA. 
■npra    986.2S 

Allowed,  for  same  reason  as  for  the  repair 
work  itself. 

The  remaining  Itenw  of  this  Exhibit  F  are 
set  down  generally  as  expenses  Incurred  In 
repairing  the  failures  on  Robertson  street 
We  hold  tbat  title  exldUt  shows  correctly  the 
amoant  of  the  expenses,  and  further  proof 
in  tbat  r^ard  will  not  be  required;  but  It 
does  not  contain,  and  the  brieCi  do  not  refer 
the  court  to,  the  data  which  would  enable  tbe 
court  to  ascwtain  which  of  these  openses 
were  Incurred  for  those  of  the  failures  for 
which  detoidant  has  twa  hdd  responsible. 
The  trial  court  will  have  to  make  thla  appor- 
tionment as  best  It  can.  Doubtless  tbe  work 
can  be  done  from  the  books  In  evldoice;  bot, 
if  so,  this  court  does  not  feel  called  upon  to 
do  this  mere  clerical  work. 

Exhibit  O. 

Jan.  7.  Extra  labor,  etc.  920.24 

Disallowed. 

Sept  19.  Extra  material,  etc.   924.00 
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Allowed,  If  not  already  credited,  as  con- 
tended; otherwise,  disallowed. 

Tbe  otlier  Items  on  tbls  Elhlblt  O  are  for 
the  expenses  of  repairing  the  two  failures 
on  Jourdan  avenue,  for  only  one  of  whlcb 
failures  tbe  defendant  board  has  been  held 
responsible.  Here,  again,  we  are  confronted 
with  the  difficulty  of  ascertaining  which,  or 
what  proportion,  of  these  expenses  must  be 
attributed  to  that  one  of  the  failures  for 
which  the  defendant  board  has  been  held  re- 
sponsible. As  with  the  like  expenses  under 
Exhibit  E,  the  court  finds  that  tbe  exhibit 
correctly  sets  forth  the  amount  of  the  ex- 
penses, and  leaves  to  the  trial  court  to  ap- 
portion to  that  one  of  tbe  failures  for  whlcb 
the  defendant  Is  held  responsible  the  parts 
of  these  expenses  incurred  upon  It 

Exhibit  H. 

Allowed  for  $999.17,  amount  admitted; 
otherwise  disallowed. 

Exhibit  L 

Nov.  11.  FoUowed  piles   1343.00 

Allowed.  We  do  not  find  that  the  defend- 
ant's engineers  contested  the  amount  of  this 
bill,  but  only  Its  being  a  proper  charge  under 
the  i^edflcatlons. 

Dea  4.  Bepairhig  leaks  96.00 

"Disallowed.  Part  ot  conBtraction  work. 

Dec.  7.   Removing  braces,  etc.   $31.00 

Disallowed.  The  engineer  is  right  In  his 
construction  that  the  expense  of  removing 
such  braces,  etc,  as  had  to  be  removed  In 
coarse  of  construction  fell  to  contractor. 

Dec.  15.  Removing  braces,  etc  $26.45 

Disallowed.  No  proof  that  It  was  through 
the  fault  of  tbe  engineer  that  these  braces, 
etc,  were  originally  put  in  wrong. 

Dec.  16,  17.  On  forms,  etc.  $26.81 

Allowed,  unless  trial  court  should  find  that 
it  has  already  been  credited. 
Dec.  23,  6.  Patting  oyster  shells  $4.70 

Allowed,  unless  already  credited. 

Dec.  24.   Removing  braces,  etc.  $32.56 

Disallowed.  Same  reason  as  for  Item  De- 
cember 7  th. 

Dec.  29.  Painting  I-Beams,  etc  $26.05 

Allowed.  Admitted. 

Jan.  1&  Taking  oat  braces  $26.82 

Disallowed.  Same  reason  as  for  item  De- 
cember 7tb. 

Jan.  26-Mar.  14.  Removing,   etc....  $890.36 

Allowed  for  $703.55.  Disallowed  for  bal- 
ance. 

Aug.  1-17.  Force  aocc,  etc  $79.47 


Allowed  for  966.65.  Disallowed  for  bal- 
ance. 

Sept.  l»-Nov.  S.  Grading,    leveling,  f  $117.65 

etc   -j  9151.52 

\  $  15.64 

Allowed  for  9S20J)0  on  testimony  of  Orotts. 
Not  to  be  credited  again  If  already  credited. 
Disallowed  for  balance. 

Exhibit  J. 

Jane  14.  FoUowed  piling  9108.50 

Allowed.  Same  reasons  as  for  item  May 
18th,  $65.  Bxhlbtt  B. 

July  2.  LunUwr.  ete.  $380.03 

Allowed,  unless  already  credited. 
July  15.   Cast-iron  plates  $19.75 

Allowed,  unless  already  credited. 
Jane  16-Dec  15.  Foxce  account,  etc  9334.29 

Allowed,  unless  already  credited. 
Aug.  25.   Removing  forpis,  etc  $20.47 

Disallowed.  Same  reasons  at  for  Item  De- 
cember 7tb*  Bxbiblt  I. 

Exhibit  K. 

Followed  piling  $58.73 

Allowed.  Same  reasons. 

Feby.  25.  Lumber  in  forms  for  con- 
crete   9302.23 

Allowed,  less  $73.70,  unless  already  credit- 
ed.  The  973.70  Is  disallowed. 

April  11.  MisGellaneonB,  etc  907.55 

Allowed,  unless  already  credited. 

The  othet  iteau  of  this  Exhibit  I,  amount- 
ing, with  those  hereinabove  considered,  to 
$1,664.18,  are  allowed,  onleas  already  cred- 
ited, with  tbe  exception  of  those  whlcb  will 
now  be  considered  specially. 

The  evidence  shows  that  the  water  came 
suddjsnly  into  this  pumping  station,  and 
hence  that  It  conld  not  have  come  by  seepage 
Mr.  Grotts  saw  It  tmly  the  day  after  It  bad 
"Iwoke  In,"  at  wblcb  time  there  was  not  so 
good  an  opportunity  for  knowing  in  what 
manner  It  was  coming. 

The  cleaning  charged  for  was  not  ordinary 
cleaning  out  of  sewers  under  the  contract, 
but  extra  work  brought  upon  plaintiff  by 
fault  of  defendant. 

April  5.  Making  and  setting  forms. . .  $  S-T.^ 
"     18.    Removmg  braces   $  9.20 

April  17.   Removing  braces   »  7.(H) 

"     22.         "   912.75 

May  4.  "  "   $10.86 

Disallowed.  For  same  reason  as  for  Item 
December  7th,  Exhibit  t. 

May  2.  Switckboaid,  etc   $3.82 

Allowed,  unless  already  erected. 

Exhibit  L. 

Followed  piling  9187.50 
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Allowed,  for  reasons  already  stated. 

June  6.   Shells   96.00 

Allowed.  They  were  ordered. 

The  other  Items  of  this  exhibit  are  allow- 
ed, unless  already  credited,  except  that  the 
following  are  disallowed  for  reasons  already 
stated: 

Jane  1&   Rsmoring  braces  $  4.1S 

May  2a         "  "   $10.25 

Jrae  7.  "  -   m^BO 

Bxhlblt  M. 

Damages  to  adjoining  property  paid 
by   plaintiBf  |2,499.16 

Disallowed.  Contract  expressly  provides 
such  damages  must  be  made  good  by  the 
contractor. 

Increase  cost  of  l^big  sewer  18,441.39 

IMsallowed.  Not  proved. 
Jan.  2-~Mch.  S.   Idleness  of  equipment  9510.00 

Allowed.  Compromise  included  only  pump* 
lug. 

Delay  on  Palmyra   9260.00 

Disallowed.  Not  proved,  and  no  potting 
In  default 

For  idleness  of  machioes  wtalle  wait- 
ing for  permission  to  b^in  work 
on  pumping  station   $3,240.00 

The  plaintiff,  no  donbt,  suffered  heavy  loss 
in  this  connection;  but,  for  all  that  appears^ 
the  defendant  board  was  not  aware  that  the 
delays  were  thus  Injurious  to  plaintiff. 
Plaintiff  should  have  advised  the  defend- 
ant of  the  Bltnaticm,  or.  In  other  words, 
put  It  in  default 

Disallowed. 

The  next  item,  922.80,  Is  disallowed. 

Delays  occasioned  by  neglectlog  to  operate 
the  diaioage  pump,  etc.  $S80 

Allowed.  It  is  not  very  dear  why  defends 
ant  comsidered  Itself  under  the  obligation 
to  ke^  the  water  down  to  13  on  the  gauge; 
but  there  can  be  no  denying  that  It  and 
plaintiff  acted  upon  that  assumption,  and  it 
certainly  telled  to  do  so,  and  th^by  caused 
plaintiff  damage  to  the  said  amount 

Delay  in  secoring  right  of  way  in 
S&iters'  street  91.110.00 

Disallowed.  For  reasons  assigned  by  trial 
Judge.   No  putting  In  default 

Bcpease,  etc:   9050.00 

Disallowed.  Abandoned. 

Exhibit  O. 

Aof.  18.  8  Cn.  yds.  94.35 

Allowed,  unless  already  credited. 
Ang.  18.  Replacing  masonry,  etc   942.00 

Allowed.  Tbis  wfts  work  done  a  second 
tSm^  because  of  error  of  engineer,  and 


therefore  not  covered  by  tiie  specIAcatlons 

Invoked. 

Aug.  28.  7  men,  etc.  $26.74 

Allowed,  unless  already  credited. 

Aug.  80.   Louisiana  Ave.,  etc  94.00 

Allowed.   Wrong  grade  of  engineer. 

Aug.  31.   Cutting,  stup  $10:75 

Allowed. 

Sept.  3.   Replacing  masonry,  etc.  $17.40 

Allowed.   Work  done  a  second  time. 
Sept  22.  Toledano  street,  etc  $^00 

Allowed. 

Sept.  8  ft  30.   Alioe  street,  etc  |136.0S 

Allowed.  Section  207  does  not  apply. 
Oct  3.  Relating,  etc   $7.25 

Allowed,  if  not  already  credited. 
Oct  26.   Extra  excavation  $4.85 

Allowed,  unless  already  ^edited. 
Dec.  9.  Extra  ex:eavation,  etc.  ^.00 

Allowed  for  10  yards,  Instead  of  20,  nnless 
already  credited.  Engineer's  measurement 
conduslTe.   Disallowed  for  remainder. 

Dec.  12.   Extra  excavations,  etc  $2.90 

Allowed,  unless  already  credited. 
Dec.  16.  Concrete,  etc.  $18.00 

Allowed  for  $6,  unless  already  credited. 
Engineer's  measurement,  conclusive.  Disal- 
lowed for  remainder. 

Dec.  10.  Extra  labor,  etc.  $10.70 

Disallowed.   Not  proved. 
Dec.  23.  Extra  labor,  etc.  $7.45 

Allowed,  unless  already  credited. 
Dec.  80.  Extra  labor,  etc.   922.92 

Allowed,  unless  already  credited. 
Feby.  16.  CntUng,  etc.  $2.88 

Allowed,  unless  already  credited. 

Feby.  25.   To  taking  up;  etc   $12.00 

Mch.  1   S23.00 

"  21   i  6.33 

'*   2a   i  9.20 

April  1   |11.17 

•'     1,  4   $2.48 

May  25-^nne  2.   $19.53 

Allowed,  unless  already  credited. 
May  80.  Replacing  masonry  914.70 

Disallowed.  Under  specifications  '196,  197, 
and  217. 

June  2.  Repairing    £11.83 

"     24-26.    Cinders,  etc  931.50 

Allowed,  nnless  already  credited. 
July  25.  Reiiairuig,  etc.  $113.09 
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Allowed,  tinlew  already  credited. 

Sept  4.   Labor,  etc  $90.70 

AUowed  for  fO&^O.  Disallowed  for  bal- 
ance,  on  teetlmony  of  Crotta. 

Sept  12.  Labor,  etc  fl05.80 

^   24.  Labor,  etc  $71^ 

Allowed,  unless  already  credited. 
Oct  31.  Material,  etc   1666.60 

Disallowed.   Already  paid. 
Njt.  Sa  DiifereD0^  etc  $12.08 

Disallowed.  Already  paid. 

Mar.  17-51.  Gravel,  etc   $  28.00 

May  9.         Labor,  etc  |  15.53 

May  1.         Oyster  ahells  $lfi0.00 

Allowed,  nnlees  already  credited. 

May  1,  iSQSi.  Increased     cost  of 
cleaning  sewer,  by 

.zeason    discontina-   _. 

ance  of  Jumbo  $2,877.71 

Tbe  Jumbo  was  an  appliance  devised  by 
Sbea.  It  was  simply  a  wooden  disk  of  near- 
ly tbe  same  diameter  as  the  sewer,  with  a 
flexible  rubber  edge.  By  drawing  it  throngh 
the  sewer  pipe,  as  constroctlon  proceeded, 
and  while  the  cement  was  yet  soft,  all  sur- 
plus cement  was  removed,  and  tbe  pipe  was 
left  smooth.  The  evidence  shows  tbat  It 
worked  perfectly,  and  that  the  order  for  the 
discontinuance  of  its  use  was  simply  arbitra- 
ry. Plaintiff  is  clearly  entitied  to  recover 
tbe  differoice  In  the  cost  of  cleaning  the 
sewers  with  or  vrithont  this  appliance;  but 
what  that  difference  Is,  tbe  evidence  does 
not  show.  This  claim  Is  therefore  not  al- 
lowed, but  merely  as  In  case  of  nonsuit 
May  2&  Xaking  Dp,  etc  $13.26 

Tbe  remaining  items  of  this  exhibit  are 
not  discussed  in  defendant's  brief.  Hence 
we  assume  are  not  opposed.  Tbey  are  al- 
lowed, unless  already  credited,  except  tbe 
Items  for  interest,  on  page  12  of  the  exhibit, 
which  are  disallowed. 

Exhibit  P. 

Jlxpenses  of  removing  overhead  wires  lu 
the  way  of  plaintiff's  construction  machines. 
Disallowed. 

These  overhead  wires  were  part  of  the  dif- 
ficulties whidi  the  contractor  must  be  assum- 
ed to  have  known  he  would  have  to  meet 
with  in  the  execution  of  his  work. 

BAConventlonal  Demand. 

The  learned  trial  ]ud^  would  not  admit 
proof  ot  the  reconventlonal  demand  of  $54,- 
014.92,  for  eq^ense  of  repairing  and  cleaning 
sewers,  on  the  ground  that  it  was  not  set 
forth  with  sufflclent  detail,  and  when  de- 
fendant filed  a  a^Murate  suit,  setting  forth  the 
demand  more  In  detail,  and  consolidated  It 
with  the  present  suit,  he  relegated  tbe  trial 


of  said  separate  suit  to  some  future  time, 
to  all  of  which  defendant  duly  excepted. 

Again,  when  defendant  offered  In  evidence 
certain  estimate  sheets  marked  "D.  Exhibits 
602  ft  004."  with  the  accompanying  receipt 
of  plaintiff,  showing  payments  for  regular 
and  extra  work,  tbe  learned  trial  Judge  re- 
fused to  allow  defendant's  witness  to  explain 
what  items  the  payments  were  attributa- 
ble to. 

These  rulings  were  ^oneous,  since,  In  the 
absence  of  the  evidence  thus  sought  to  be  in- 
troduced by  defendant.  It  is  now  Impossible 
to  ascertain  from  the  record  what  amotmts 
are  to  be  deducted  for  expenses  of  repair 
and  cleaning  and  what  amounts  now  claim- 
ed by  plaintiff  have  already  been  paid. 

Defendant's  reconventional  demand  tap 
repair  of  failures,  and  for  correction  and  re- 
pair of  minor  defects  and  Imperfections  in 
the  sewers  is  rejected,  except  as  we  now  pro- 
ceed to  specify.  Subject  to  due  proof,  the 
said  demand  is  allowed,  as  follows:  For  tbe 
cost  of  repairing  those  of  the  failures  for 
which  plaintiff  la  held  responsible  in  thla 
Judgment;  also,  for  the  cost  of  correcting 
and  repairing  minor  defects  and  Imperfec- 
tions, as  set  forth  In  exhibit  marked  "Deft 
549"  offered  at  page  2747,  defendant,  voL  0; 
also,  for  taking  mud  out'  of  pumping  station 
B,  as  testified  at  page  2134,  vol.  6  of  record; 
also,  for  work  done  by  Omner  in  cleaning 
Palmyra  street  sewer,  and  calking  and  ce- 
menting in  said  Palmyra  street  sewer;  also, 
the  cost  of  taking  cement  out  of  brick  seww 
on  VUlere  street  and  Poland  avenue  cnwslng, 
and  replacing  bricks,  as  testified  to  at  pages 
213&  to  2138,  Becord,  voL  6. 

The  amount  ct  $466.45  paid  by  defendant 
to  Dowdle  ft  WIn<tett  for  repairing  tbe  man- 
hole and  seww  opposite  pumping  station  No. 
15,  "Deft  644  and  566,"  is  folly  proved,  and 
mvat  be  d^ted  to  plaintiff ;  and  so  lOwwlse 
tbe  bill  of  Camden  Iron  Works.  "Deft  esi," 
$226.12;  and  so  Ukewlse  tlie  bin  <^  Camden 
Iron  WoAB  for  cleaning  conduits,  "Deft 
560,"  $264.46;  also  flie  amonnt  of  $102.70  for 
certain  terra  cotta  pipe  diqiensed  with.  SIz- 
cept  as  here  expressly  allowed,  the  reconvene 
tional  demand  of  defendant  for  $1,564.26  Is 
rejec^d,  for  want  of  proof. 

The  question  of  whether  plaintiff  abandon- 
ed the  work  before  or  atttr  notification  to  do 
80  is  unimportant  In  so  far  as  r^rds  tbe 
right  to  maintain  this  suit  for,  as  already 
explained  In  connection  with  the  exceptiim  of 
no  cause  of  acti(m.  the  present  suit,  as  it 
stands  on  this  appeal.  Is  simply  In  settle- 
ment of  accounts.  That  question  Is  import 
tant  only  In  connection  with  the  demand  for 
liquidated  damages.  We  find  that  the  aban- 
donment was  before  the  notice ;  but  we  find, 
at  the  same  time,  that  the  defendant  gave 
the  example  of  breaching  the  contract,  by 
refusing  to  pay  plaintiff  tor  the  cost  of  the 
first  repair  of  troidi  AA.  Defendant  was  re- 
QKmslhle  ftn  said  fallurs^  and  yet  ttfosed 
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to  w  tbm  oxpSDM  of  rqwlrlng  It  HiUi 
wu  a.  Tlolatiott  of  clanae  2ra  <tf  tbs  oootract 
DefflBdant  was  fnrtbar  In  fault  Inalrttng 
tbat  plaintiff  ahonld  bear  the  expenses  of  the 
repair  <tf  those  of  the  other  fiailiirea  tor 
whidb  ikUsOsnt  was  ttadf  reavondble.  At 
that  time  pin»|iti<r  was  not  behindhand  with 
hia  work  more  than  waa  fully  offwt  br  the 
loaa  of  time  which  defendant  had  canaed — 
notably  by  tiw  dday  tai  fnmlabinK  the  plana 
for  poiDplng  station  B,  and  In  procnrlng  a 
right  of  way  In  Sister^  street  By  the  no- 
tice to  abandon  the  work,  plabitUT  waa  de- 
inlTcd  of  the  right  to  go  on  wia  the  coln- 
traet  and,  as  a  coneegoence,  waa  relJered  of 
the  obligation  of  doing  so,  and  ttae  delays  for 
falling  to  do  so  ceased  to  ran  against  him. 
Perhaps,  If  plaintiff  were  h^  to  hare  breadi- 
«d  his  contract  he  might  be  held  for  what- 
ever loss  waa  thereby  brought  to  defendant ; 
bat  be  cannot  be  htid  for  llqnldated  damages 
for  delaying  to  perform  the  contract  after  be 
bad  been  deprived  of  the  right  to  perform  it 
Whether  defendant  wonld  be  In  a  position  to 
sue  for  breach  of  contract  Is  a  qnestlon  we 
need  not  consider.  We  think  the  whole 
tronble  between  the  parties  has  come  from 
the  dlspnte  over  ttie  responfllbllity  for  the 
failnrea,  and  that  bat  for  this  dlspnto  no 
claim  for  damages  wonld  erer  have  beat 
thoni^t  of,  ho  more  than  would  sereral  of 
the  exaggerated  claims  which  plaintiff  has 
pat  forward,  and  we  think  that  for  that  dls- 
pnte defendant  Is  as  mndi,  If  not  more,  to 
blame  than  plaintiff.  The  demand  for  liqui- 
dated damages  Is  therefore  rejected. 

Aa  already  stated,  it  will  not  be  p(»slble  to 
caat  the  final  account  between  th&  parties  In 
this  suit,  owing  to  the  rejection  of  defend- 
ant's evidence  in  support  of  Its  reconrentlon- 
al  demand  for  $C4,014.d2,  and  In  explanation 
of  the  estimates  theretofore  furnished  to 
plaintiff,  '^fendant  Exhibits  002  &  604,"  go- 
ing to  show  what  amounts  now  claimed  by 
plaintiff  bare  already  been  credited  to  him; 
and  the  case  will  have  to  be  remanded  for 
that  purpose.  But  so.  far  as  a  fixed  amount 
of  indebtedness  to  plaintiff  Is  absolutely  and 
finally  establlahed  In  this  suit  we  shall  ren- 
der Judgment  for  plaintiff.  This  fixed  and 
absolute  Indebtedness  we  arrive  at  by — 

IMaetlns  from  the  unoont  ftdmlttod  b7 

defendant  to  to  daa^  nuwlr  $7*,  007.28 

Tto  amoat  clalmBd  br  dafuid- 

ut  III  feoBwetlan  |S4JI4itt 

Aad  tto  WTenl  smonnto  kIIow- 
•d  on  tlw  tlJBMM  MOOBTaa- 
tlonal  damud,  vis.: 
D.  SU-W.  Dovdle  A  Wlodett 
D.  E5L      Cunden  Iroa  Works 
D.  IM  •*        "  '* 

Tarra  eotta  pipe.... 


«6.« 
2SG.1) 
K4.M 

U170  BB,IBMB 


Leavliis  an  Mtabllibed  la- 

ot  


The  reason  for  here  deducting  in  Its  ^ 
tlrety  the  $54,014^  is  that  it  is  not  possible 
to  ascertain  at  present  what  Is  the  exact 
amoimt  oC  it  thst  la  du&  The  deduction,  we 


need  hardly  add.  Is  made  only  temporarily, 
until  further  trial,  simply  as  a  manner  of 
casting  Uie  aooonnt  and  not  by  way  of  giv- 
ing Judgment  tor  the  amount 

To  tbe  toregolng  emount  of  |24,S5S.$} 

Add  Irwin  water  on  PalmTra  u  per  oom- 

promiM    l,MO.oa 

AJeo  thoee  of  the  olalnis  which  have  here- 
tofore not  been  admitted  bjr  defendant 
•Ithw  In  whole  or  In  part,  and  whloh 
therefore  ouinot  br  any  ponlbllltr  liave 
been  Inoladed  In  the  admitted  ozedlt  oC 
fltJUnM,  to  wit: 

,  azbiuta 

Jnne  1-4.  Hen  and  machine,  eto....  SMtf 
Jane  X7.  UaterlM,   etc.   T.47 

Oct  B-M.         Cleaning  out,  etc.  | 

Bzhlblt  D. 

Not.  lO-U.         Dlvertlna  dralnase   «B.58 

Dec.  8-SL          Irwin  water   OSJS 

Mch.  8.                          "    expense,    eto.  '  70.07 

8.             lAbor  remoTlng,  eto.   Sl.?7 

Apr.  II.  Bepaln,     etc.,  atreadr 

orwilted  tor  WJl,  now 

addlUonallr  credited  for  110.06 

ICar  »■            Cutting  ^,  ate.   U.4> 

Nov.  91,            Oorblag,  eta   KM 

Bzhlblt  B. 

Sept  11             Uaterial  and  labor   U.8S 

"IS,  -  already  credited 
for  IUS.8L  Now  addi- 
tionally credited  tor....  lUO 

Oct  II.  Foot  bridce,  etc.,  alreadr 

credited  for  IS06.11.  ad- 

dltlonallT  eradltad  for..  IIT.M 

Mar  U.            Followed  pltw   «J5 

Bxhlblt  F. 

Jnne  24.             B^alrlng   708.29 

Sept  14-11         Bapalr,  ato   IM.2I 

Sept  Sl-21        Suadrr  bills   N.S& 

Bzhlblt  I. 

Nov.  U.  Followed  piles   SHOO 

Deft  21  Painting  I-baasu   MM 

BiUblt  J. 

June  14.  Followed  pUea   idW 

Exblbit  K. 
Followed  piung   IS.7S 

Bzhlblt  L. 

Followed  piUos.  ata   UT.M 

Junel  BMli.  ete.   SM 

Bzhlblt  IL 

Idleness  of  eaolpment,  ate.  610.00 

Del^n.  ate.   WM 

Aox.  11            Beplaeing  maaonry   4100 

"    SO.             Louisiana  Av&    4.00 

Sept.  1              Beplaclna,   eta   17.46 

"    S  and  «1  Allue  at,  eto.   U6.03 

TMal  tor  wWeh  azeentorr  Jndsment  is 
now  (Ivan  |30,095.1S 

Except  in  so  far  as  otherwise  decided  in 
this  opinion,  and  except  such  Items  as  de- 
fendant ahall  show  have  already  been  paid, 
the  lower  court  will  allow  the  Items  of  plaln- 
Uff's  exhibits  Shea  13,  and  B,  D,  Ev  F,  6, 
H.  I,  3,  K.  L,  M,  and  O,  changing,  however, 
the  classifications  of  material  therein  so  as 
to  conform  with  the  views  expressed  In  the 
present  opinion,  and  changing  tbe  maaanre- 
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ments  and  estimates  of  material  therein  bo 
as  to  conform  with  those  of  the  defendant 
board;  and  will  allow  plaintiff  such  part  of 
the  expenses  of  re[)airlng  sewer  on  Jonrdan 
avenue,  as  set  forth  In  Exhibit  O,  as  plain- 
tiff shall  show  la  attributable  to  that  one  of 
the  failures  on  that  street  for  which  the 
defendant  has  been  held  in  this  opinion  to 
have  been  responsible.  It  will  try  with  this 
suit  defendant's  reconventional  demand  in  so 
far  as  allowed  In  this  opinion,  only  requiring 
that  proof  be  made  that  the  expenses  there- 
in claimed  were  actually  Incuwed,  and  will 
give  defendant  credit  for  the  amount  of  the 
present  Judgment,  $30,095.18,  and  for  |1,238.- 
73,  allowed  In  this  opinion  on  the  recon- 
Tentlonal  demand.  Interest  from  Judlda! 
demand,  and  the  15  per  cent  called  for  by  the 
contract,  will  be  allowed  pro  and  con.  For 
greater  facility  in  recasting,  the  Judgment  of 
the  lower  court  will  be  set  aside. 

It  ta  therefore  ordered,  adjudged,  and  de- 
creed: That  the  Judgment  appealed  from  be 
set  aside,  and  that  there  be  Judgment  In  favor 
of  plaintiff,  T.  J.  Shea,  and  against  the  de- 
fendant the  sewerage  and  water  board  of  the 
city  of  New  Orleans,  for  the  smn  of  930,005.- 
18,  with  5  per  cent,  per  annum  Interest 
thereon  from  Judicial  demand ;  that  this  case 
be  remanded  for  farther  trial  on  the  points 
left  undetermined  by  the  present  decision,  in 
accordance  with  the  views  expressed  in  this 
opinion;  and  tliat  the  defendant  pay  the 
costs  theretofore  Incurred  In  the  lower  court 
exc^  those  of  the  separate  suit  filed  by  the 
defaidant  and  consolidated  with  Uils  suit, 
the  costs  of  which,  as  well  as  the  future  costs 
of  the  present  suit,  are  to  abide  the  result  of 
this  salt  on  further  trial.  Plaintiff  to  pay 
costs  of  appeal. 

BREfATTX,  O.  J.   I  concur  in  the  decree. 


FIDELITY  &  DEPOSIT  CO.  OF  MARY- 
LAND T.  ART  METAL  CONST.  CO. 
(Supreme  Conrt  of  Alabama.    May  24,  1909. 
Rehearing  Denied  June  80,  1909.) 

1.  Detinxji:  (8  25*)— Judgment. 

The  judgment  in  detinue  Is  Id  the  alter- 
native, either  for  the  property  and  for  the  value 
of  Its  detendoB  to  the  time  of  judgment,  or 
for  the  value  of  the  property  as  assessed  by 
the  jury  and  the  amount  for  the  detention  up 
to  the  time  of  judgment. 

[Ed.  Note.— For  other  cases,  see  Detinue,  Cent 
Dfg.  §S  47-50 ;  Dec.  Dig.  8  25.*] 

2.  ELEcnoH  or  Remedies  (8  14*)— Effect. 

The  adoption  of  one  of  two  or  more  incon- 
sistent remedies  by  one  cognizant  of  the  facts 
is  a  bar  to  a  resort  to  the  alternative  remedy. 

[Ed.  Note. — ^For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  16;  Dec  Dig.  f  14.*] 

3.  Detinue  (S  10*)  — JUDOMEitT— Eugctzok— 
Effect. 

A  plaintiff,  obtaining  a  judgment  in  det- 
inup.  woo  elects  to  take  the  assessed  value  of 
the  property,  cannot  recover  for  tbe  use  of  the 


property  pending  the  affirmance  of  the  Judgment 
on  appeal,  though  a  bond  was  given  to  secure 
him  for  all  damages  resulting  from  the  taking 
of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Detinue,  Dec. 
Dig.  8  19.*] 

4.  TBIAL    (8  194*)— INSTBUCTIONS— InVADING 

Pbovince  of  Jubt. 

A  charge,  on  the  court's  own  motion,  that 
the  Jury,  if  they  believe  the  evidence,  must  find 
for  plaintiff  as  to  a  claim,  is  a  charge  on  tbe 
effect  of  tbe  evidence,  in  violation  of  Code  1907, 
88  5362,  5364. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  88  418,  489-466;  Dec.  Dig.  8  194.*] 

5.  Costs  (8  159*)— ArroawBT's  Fees— Right 
TO  Interest. 

One  cannot  recover  Interest  oa  tbe  amount 
of  attorney's  fees  sought  to  be  recovered,  where 
there  is  no  proof  that  the  fees  have  been  i»aid 
or  that  interest  Is  claimed. 

[Ed.  Note.— For  other  eases,  see  Owt%  (Sent 
Dig.  f  578;  Dee.  Dig.  |  15^] 

Appeal  from  City  Court  of  Annlston ; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Action  by  the  Art  Metal  Construction  Com- 
pany against  the  Fidelity  &  Deposit  Com- 
pany of  Maryland.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

WlUett  &  wqiett  for  appeUant  BUckwell 
&  Agee,  for  an^Iee. 

SIMPSC^  J.  This  Is  an  action  by  the  ap- 
p^lee  aga^t  the  appellant  on  a  supersedeas 
bond  given  on  appeal  to  this  conrt  from  a 
judgment  In  a  detinue  suit  The  Judgment 
In  the  detinue  suit  (March  22,  19(KS)  was  for 
certain  property  therein  described,  valued 
at  fl,264.09,  and  for  the  detention  thereof 
^126.40.  The  judgment  was  affirmed  In  this 
court  on  November  14,  1907,  and  It  was  ad- 
Judged  that  the  appellant  and  surety  "pay 
the  amount  of  tbe  Judgment  of  the  city 
court,  and  10  per  centum  damages  thereon, 
and  Interest  on  the  damages  for  the  deten- 
tion," and  costs.  After  the  affirmance  of 
the  case  the  plaintiff  elected  to  take  the  al- 
ternate value  of  the  property,  together  with 
the  damages  for  the  detention,  and  on  the 
lltb  of  December,  1907,  the  defendant  paid 
the  same  as  followa: 

Alternate  value  of  property  as  as- 
sessed  11,204  09 

Judgmrat  for  use  or  detention,  March 
^,  1905   126  40 

Interest  on  same  to  Dscember  11, 
1907    27  52 

Ten  per  cent,  damages  on  alternate 
value  and  judgmeat.   139  04 

Interest  on  f  1^.04.  November  U  to 
December  11,  1907  *   84 

$1,557  89 

  141  65 


Also  costs 


Total   nfi»  54 

The  claim  for  damages.  In  tbe  complaint 
Is  based  on  complainant's  being  deprived  of 
the  use  of  the  property  from  April  8,  19(XS, 
to  December  12,  1907,  and  also  for  attorney's 
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fees,  for  services  la  this  court  Judgment  was 
rendered  for  $447.09,  and  from  that  judg- 
inent  this  appeal  Is  taken. 

The  gist  of  the  defense  made  by  the  pleas 
U  that  the  plalatlflt.  baviDg  elected  to  take 
the  alternate  value  in  place  of  the  property 
itself,  cannot  now  claim  for  the  use  of  the 
property  since  the  Judgment  was  rendered. 
The  Judgment  In  the  action  of  detinue  la  In 
the  alternative,  either  for  the  property  and 
for  the  value  of  the  detention  up  to  the 
time  of  Judgm«it,  or  for  the  value  of  the 
property  as  assessed  by  the  Jury  and  the 
amoimt  for  the  detention  up  to  the  time  of 
Judgment.  "The  definite  adoption  of  one  of 
two  or  more  inconsistent  remedies,  by  a 
party  cognizant  of  the  material  facts,  is  a 
conclusive  and  Irrevocable  bar  to  his  resort 
to  the  alternative  remedy."  7  Ency.  PI.  & 
Pr.  364.  The  Supreme  Court  of  Kentucky 
has  said,  in  a  detinue  case:  "If  they  elect 
to  take  the  assessed  value,  «  *  *  surely 
they  should  not  be  allowed  for  his  hire  since 
the  Judgment"  Ellis  v.  Gosney'a  Heirs,  7  J. 
J.  Marsh.  109.  It  needs  no  authority  or  ar- 
gument to  show  that  the  plaintiff  can  take 
but  one  of  the  alternatives. 

The  plaintiff  says,  however,  that  the  bond 
was  given  to  secure  It  from  all  damages  re- 
sulting from  the  taking  of  the  appeal,  and 
that  it  has  not  been  placed  in  as  favorable  a 
Iiositlon  as  it  would  have  been  io  If  the 
appeal  had  not  been  taken.  That  may  be'; 
but  it  does  not  necessarily  follow  that  It  may 
combine  Its  remedies  by  taking  the  alternate 
value  and  the  use  of  the  property  also.  At 
the  time  this  supersedeas  bond  was  given, 
the  plaintiff  bad  a  Judgment  for  the  proper- 
ty or  the  alternative  value.  The  question 
tta«i  would  be:  What  damage  has  it  suffered 
by  reason  of  the  f^ct  that  it  bas  been  post- 
poned In  the  realization  on  that  Judgment? 
If  the  claim  had  been  for  the  difference  be- 
tween the  money  which  It  would  be  entitled 
to  at  the  time  of  settlment,  on  the 'money 
Judgment,  which  It  elected  to  take,  and  the 
total  amount  which  it  did  receive,  we  will 
not  say  that  it  would  not  be  entitled  to  recov- 
er. But  the  complaint  claims  only  for  the 
use  of  the  property,  which  It  is  not  entitled 
to ;  so  the  court  erred  in  Instructing  the  Jury 
that  plaintiff  was  entitled  to  recover  for  the 
use  of  the  property. 

The  court's  oral  chai^,  which  was  given 
ex  mero  motn,  and  not  on  written  request, 
that  "if  they  believe  the  evidence  they  must 
find  for  the  plaintiff  as 'to  the  claim  for  at- 
torney's fees,"  was  a  charge  on  the  effect  of 
the  evidence,  and  erroneous.  Code  1007,  §9 
5362,  5364 ;  Gaynor,  Adm'x,  v.  L.  &  N.  R.  R. 
Co.,  136  Ala.  244,  258,  33  South.  808. 

It  was  also  error  to  instruct  the  Jury  that 
plaintifC  was  entitled  to  recover  interest  on 
the  amount  of  attorney's  fees,  as  there  was 
DO  proof  that  the  same  liad  been  paid,  or  that 
It  was  claimed. 


It  is  unnecessary  to  discuss  specially  the 
points  raised  by  the  pleadings,  as  the  same 
general  principles  herein  announced  run 
through  them  all.  The  Judgment  of  the 
court  Is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

DOWDELL,  a  J.,  and  McOIiELI«AN  and 
MAYFIELD,  JJ.,  concur. 


VARY  T.  SMITH  et  al. 

(Sopreme  Court  of  Alabama.    June  17,  1909. 
Rehearing  Denied  June  80,  1909.) 

1.  Estoppel  (S8  88,  39*)— Pbopebtt  Convbt- 
ED— Afte»-Acquibed  Pbopebtt. 

Where  land  la  conveyed  with  a  warranty, 
an  after-acquired  title  of  the  grantor  iDures  to 
the  benefit  of  the  xrantce ;  but  where  it  is  con- 
veyed by  quitclaim  of  the  Interest,  then  owned 
by  the  gnntOT  an  after-acquired  title  does  oot 
pass. 

[Ed.  Note.— For  other  caaes.  see  Estoppel, 
Cent.  Dig.  J  109;   Dec.  Dig.  9S  38,  89.*] 

2.  Estoppel  (8  39*)— Peopebtt  Convetkd— 

ApreB-ACQTTIBBD  PBOPEBTT. 

A  mortgage,  reciting  that  the  mortgagw 
bargains,  sells,  and  conveys  the  title  he  may 
have,  and  coatainlog  no  express  covenant  of 
warranty,  conveys  only  the  title  the  mortgagor 
has  at  the  time,  and  doeti  not  pass  an  after-ac- 
quired title,  notwithstanding  Code  1907,  \  3421, 
providing  that  in  conveyances  in  fee  the  words 
"grant,"  "bargain,'*  "sell,"  or  either  of  them, 
mast  be  construed  an  express  covenant. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  108,  100 ;  Dec  Dig.  I  89.*] 

3.  HoBTOAOES  (I  142*)— Title  or  Mobtoaoee 
—Denial  bt  Mobtoaoob— Estoppel. 

As  a  ^eoeral  rule  a  mortgagor  is  estopped 
from  denying  his  mortgagee's  title :  but.  Where 
there  is  no  warranty  in  the  mortgage,  tbe  mort- 
gagor nuty  set  up  a  subsequently  acqaii^  title. 

[Ed.  Note.~For  other  cases,  see  Mortgages, 
Cent  Dig.  f  280;  Dec  DigrTl42.*] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Suit  by  John  Vary  against  R.  D.  Smith 
and  others  to  foreclose  a  mortgage  execut- 
ed to  the  Birmingham  National  Bank  and 
assigned  to  complainant  From  a  decree 
dismissing  the  bill,  comi^tnant  appeals. 
Affirmed. 

A.  Leo  Oberdorfer  and  C.  E.  Elder,  for 
appellant.  Frank  S.  White  &  Sons  and  TUl- 
man,  Orubb,  Bradley  &  Morrow,  for  appel- 
lees. 

ANDERSON.  J.  The  bill  seeks  to  fore- 
close a  certain  mortgage  given  by  R.  D. 
Smith  to  the  Birmingham  National  Bank 
in  the  year  1803.  There  Is  no  pretense  In 
the  pleading  or  proof  that  Smith  owned  the 
property,  now  sought  to  be  subjected  to 
said  mortgage,  at  tbe  time  of  the  execution 
of  same,  but  acquired  tbe  same  about  eight 
years  subsequent  to  the  execution  of  tbo 
said  mortage.  If  the  mortgage  Is  a  war- 
ranty, it  would  be  fed  by  the  subsequently 
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acqalred  tltl«.  Tlllotson  t.  Kennedy,  6  Ala. 
407,  39  Am.  Dec.  330;  Cliapman  t.  Abrahams, 
61  AJa.  106;  Cbamb«n  t.  Rlngstafl,  69  Ala. 
140;  Parker  t.  Marps,  82  Ala.  543,  8  South. 
S;  Hargrave  t.  Melbourne,  86  Ala.  270,  5 
South.  28e;  Prewltt  v.  Ashford,  90  Ala.  294, 

7  South.  831;  Olda  t.  Marshall,  93  Ala.  138, 

8  South.  284.  On  the  other  hand,  it  It  was 
a  mere  quitclaim,  and  was  Intended  to  con- 
vey only  the  right,  title,  or  Interest  then 
held  or  owned  by  the  mortgagor.  It  did  not 
operate  to  Include  a  subsequently  acquired 
title. 

It  Is  not  contended  that  the  mortgage  Is 
a  warranty  under  the  common  law,  but  that, 
because  of  the  use  of  the  words  "grant," 
"bargain,"  or  "sell,"  It  was  converted  into 
a  warranty  under  and  by  virtue  of  section 
3421,  Code  1907.  Said  aection  provides  that, 
"In  all  conveyances  of  estates  in  fee,  the 
words  'grant,*  'bargain,'  'sell,*  or  dtber  ot 
them,  must  be  construed,  unless  It  other- 
wise clearly  appears  from  the  conveyance, 
an  express  covenant,"  etc.  The  mortgage 
In  question  contains  the  words  "bargalu" 
and  "sell**;  but  does  it  otherwise  clearly 
appear  from  the  terms  of  the  Instrument 
that  no  covenant  of  warranty  was  Intended? 
The  mortgage  says:  "I  also  bargain,  sell, 
and  convey  to  the  Birmingham  National 
Bank,  for  the  purpose  aforesaid,  all  right, 
title,  and  Interest  that  I  may  have  in  and 
to  the  mineral  land  described  in  the  deed 
above  set  fortb."  "The  right,  tltle^  or  in- 
terest that  I  mxj  have"  (now  have)  and  not 
"that  I  may  acQnlre."  The  right  title,  or 
interest  ccmveyed  la  confined  to  what  iSte 
mortgagor  then  had*  and  not  eome  future 
or  nibseqiiently  acquired  lutoest  The 
words  *^a7  hsnT*  evidently  refer  to  a 
potential,  and  not  a  future,  rlg^t,  title,  or 
Interest  The  mortgage  being  wttliont  ex- 
preaa  coraunta  of  warranty,  notwithstand- 
ing it  contained  the  words  "grant**  "bar- 
gain," or  *'BeIl,"  cannot  become  a  warranty 
under  the  statute^  aa  It  clearly  appears  from 
the  Instrament  that  it  only  conveyed  such 
right  title,  or  interest  that  the  mottgagor 
had  in  and  to  the  mineral  land  at  the  time. 
Derrick  v.  Brown,  66  Ala.  162;  Reynolds  v. 
Shaver,  59  Ark.  299,  27  S.  W,  78,  43  Am.  St 
Rep.  36;  Wlghtman  v.  SpofFord,  56  Iowa, 
145,  8  N.  W.  680;  Cummins  v.  Dearborn, 
66  Vt  441;  Frink  v.  Darst  14  lU.  304,  58 
Am.  Dec.  576. 

it  Is  true.  In  the  Derrick  Case,  supra,  the 
word  "quitclaim,"  as. well  as  the  "right,  title, 
or  Interest,"  was  used ;  but  the  court  empha- 
sized the  fact  that  the  use  of  these  last  words 
Indicated  an  Intent  to  only  quitclaim,  not- 
withstanding the  statutory  words  of  war- 
ranty may  have  been  used.  In  the  case  of 
Reynolds  t.  Shaver,  supra,  the  operative 
words  of  the  conveyance  were  that  the  gran- 
tor ban;alned  and  sold  all  r^ht  title,  claim. 


and  interest  The  word  "quitclaim"  was 
not  used,  and  the  deed  also  contained  a 
clause  In  warranty  as  follows:  "And  do, 
*  *  *  for  ourselves  and  our  heirs  and  as- 
signs, warrant  and  defend  the  same.'*  It 
was  held  that  the  use  of  the  words,  "right 
title,  claim,  and  interest,"  notwithstanding 
the  use  of  the  words  "bargain  and  sell,'*  had 
the  legal  effect  of  converting  the  instrument 
into  a  mere  quitclaim,  and,  further,  that 
the  l^al  Import  of  the  warranty  was  to  war- 
rant and  defend  only  such  right  title,  claim, 
and  interest  as  the  grantors  had  in  the  land 
at  the  date  of  the  conveyance.  In  the  case 
of  Jones  T.  Reese,  65  Ala.  134,  the  statutory 
words  were  used,  but  nothing  else  appeared 
to  limit  or  qualify  what  was  being  conveyed. 
And  in  the  case  of  Chapman  v.  Abrahams, 
61  Ala.  lOe,  there  not  only  was  no  qualifi- 
cation, but  the  oMiTeyance,  in  addition  to 
the  statutory  words  "bargain,  sell,"  etc., 
contained  an  express  covenant  of  warranty. 

As  a  general  rule  a  mortgagor  is  estopped 
from  denying  bis  mortgagee's  title;  but 
when  there  is  no  warranty  In  the  mortgage 
it  does  not  preclude  the  mortgagor  from 
setting  up  a  subsequently  acquired  title. 
Jones  T.  Wilson,  67  Ala.  122.  The  question 
upon  which  the  case  now  turns  was  not 
discussed  or  considered  upon  the  former  ap- 
peal, as  the  opinion  says:  "The  only  ques- 
tion insisted  on  in  argument  by  counsel  for 
appellant  is  that  raised  by  the  ground  of 
demurrer  which  challenges  the  sufficiency 
of  the  description,  in  the  bill,  of  the  land 
as  to  which  the  mortgage  Is  sought  to  be 
foreclosed." 

We  are  of  the  opinion  that  the  bill  of  com- 
plaint was  properly  dismissed,  and  the  de- 
cree of  the  chancery  court  is  affirmed. 

Affirmed. 

DOWDELL,  G.  J.,  and  SIMPSON  and 
MATFIEXiD,  JJ.,  concur. 


LOUISVILLE  &  N.  R.  CO.  v.  WILSON. 
(Supreme  Court  of  Alabama.    Jane  8.  1909.) 

1.  Master  and  Sebvant  (i  ]53*)— Injubtes 
TO  Sebvant  —  Wabning  —  Inexpebierced 
AND  Youthful  Employes. 

Mere  minority  alone  does  not  fix  upon  the 
master  the  absolute  duty  of  warning  t£e  serv- 
ant as  to  danger. 

[Ed.  Note.— For  ofher  cases,  see  Master  and 
Servant  Cent  Dig.  {{  814-317;  Dec  Dig.  f 
153.*] 

2.  Mabtbb  ako  Sbbvaitt  (I  258*)— iKJuancs  to 
Sebvant  —  AcTiosa— Complaint— "Touth- 

FUL." 

"Youthful"  is  a  quality  that  maj  well  be 
ascribed  to  a  young  man  even  above  21  years  of 
age,  and  the  averment  of  youth  in  an  injured 
employ^  la  connection  with  the  allegation  that 
he  is  a  minor  may  be  consistent  with  the  fact 
that  he  is  fully  matured  for  one  of  his  age,  and 
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conniet 
adolt. 


tent  to  appiedato  dangen  obvioiu  to  an 


[Ed.  Note.— For  other  caaea,  we  Maatcr  and 
Semnt,  Dea  Dig.  I  2&8.*] 

&  MaSTBB  Aim  SCBTAHT  (|  286*>— iHJnSIBS 

TO  Sebtant  —  Actions  —  Qusstionb  tob 

JCTBT. 

The  question  whether  the  master  ou^t  to 
hare  known  of  the  necesaitT  of  waminf  a  70nth- 
ful  employ^  as  to  danger  u  tor  the  jary. 

[Ed.  Note.— BVw  odier  casea,  aae  Master  and 
Senant,  Gent  Dig.  ||  IWA-WOO;  Dee.  Dig.  f 
28«.*] 

4.  MASTEB  and  SeBVANT  (8  91*)— INJUBIBS  TO 

Skbvant—'Wabhiho— Youthful  EupiatI. 
If  fMm  the  appearance  of  a  yoatbfol  em- 
plojfi  the  maater  Is  pat  on  notice  of  his  Im- 
matarity,  incapacity,  or  inexperience,  and  tails 
to  institate  an  ioguirr  thereto,  he  la  diargeabie 
aa  with  actual  negligence. 

[Ed.  Mote.— For  oOer  cases,  see  Master  and 
Senmnt,  Cent  Dig.  i  141 ;  Dec.  Dig.  f  91.*] 

6.  PuADiNo  (I  S*)— Facts  ob  Conclxtsionb. 

A  genera]  aTerment  of  ne^igence  la  suffi- 
cient 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  12-28% ;  Dec.  Dig.  |  8;*  Negli- 
gence, Cent.  Dig.  |§  182-184.] 

6.  Mabtkb  and  Sebvant  (f  258*)— InJUBiEB 
TO  Sebtaht— AcnoifB— Cokfuxnt. 

An  aTerment  of  the  master'a  knowledge  of 
the  Inexperience  of  a  yonthfnl  employ^,  or  of 
the  existence  of  facts  from  whicn  negligence 
woald  be  Inferred,  la  indispensable  to  a  count 
charging  mq^lgence  In  ^Inre  to  wun  him  as  to 
danger. 

[Ed.  Koto.— For  other  casei.  see  Maater  and 
Semnt,  Dee.  Dig.  |  2a&*j 

7.  Marcb  ahd  Sbbvaht  (|  262*)— Injubzeb 
to  'Skbvant— Actions— Pua. 

An  averment  that  the  servant  knew  of  the 
danger  atlaing  from  the  deftot  complained  of  Is 
not  Indlapenaable  to  a  plea  of  usnmption  of 
risk  in  the  language  of  Code  1806,  |  1749,  aubd. 
S;  it  not  being  required  by  stotute. 

fBd.  Note.— For  other  coses,  see  Master  and 
Servant  Dec.  Dig.  |  262.*] 

5.  Afpbai.  and  Bbbob  (I  917*)— Pbesump- 
Tions — RuuNo  OH  Demorbeb. 

Where  a  judgment  austaining  a  demurrer 
to  a  plea  is  not  limited  to  any  parucular  ground, 
the  conrt  cannot  be  pat  in  error  for  enstalnfog 
it  if  the  plea  Is  subject  to  any  one  of  the 
grounda  of  demurrer  assigned. 

(Ed.  Mete.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8706-^709;  Dee.  Dig.  | 
917.*I 

ft  PuAonra  (I   12*)  —  Mattebs  wrrniN 
Knowudox  or  Adtebu  Pabtibb. 

Matters  properly  within  the  knowledge  of 

a  party  need  not  be  alleged  in  the  pleadings  by 

his  adversary. 
[Ed.  Note.— For  other  cases,  see  Heading, 

Cent  Dig.  |  8S;  Dec.  Dig.  {  12.*] 

10.  Masteb  and  Sbbvaht  (f  262*)— Injubies 
TO  Sebvant— Acnom— PxAA. 

A  plea  of  assomptlon  of  risk  under  Code 
1806,  S  1749,  subd.  1,  exempting  the  master 
from  liability  If  the  servant  knew  of  tbe  defect, 
and  Called  in  a  reasonable  time  to  give  Informal 
tlon  thereof  to  the  master,  unless  be  was  aware 
that  the  master  already  knew  of  such  defect, 
need  not  negative  tbe  master's  knowledge  of  the 
defect,  and,  to  be  available,  such  l^nowledge 
ahonld  be  brought  forward  by  replication. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  f  262.*} 


11.  TUAi.  (I  256*)— Fubthsb  and  Mobe  Spb- 

ODTC  iNaTBUCnOHS— Bbquxst. 

A  charge  that  if  the  jury  find  for  the 

Slalntiff,  it  will  be  their  duty  to  award  audi 
amagea  as  In  their  sound  discretion  will  com- 
pensate plaintiff  tor  the  injuries  claimed,  if 
any,  which  the  jury  may  be  reasonably  satisfied 
from  the  evidence  plaintiff  suffered,  as  the  prox- 
imate consequence  of  the  wrong  complained  of, 
]a  at  most  merely  misleading,  and.  If  defend- 
ant desired  protection  against  this  tendency, 
an  explanatory  charge  snoold  have  been  re- 
quested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fS  628-641;  Dec.  Dig.  8  2S6.*] 

12.  Masteb  and  Sebtaht  (|  203*)— Injubies 
TO  Sbbvant— Actions— iHBTBncTioNS. 

A  charge  submitting  the  qnestiou  of  negli- 
gence on  the  part  of  denndanra  anperlntendent 
In  falling  to  warn  a  /oathfol  enmbyA  of  dan- 
ger, which  does  not  nrpothealze  knowledge  or 
notice  on  the  part  of  tne  superintendent  of  the 
employe's  Inexperience,  Is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Maater  and 
Servant  Dec.  Dig.  I  293.*] 

13.  Mastkr  and  Sebtant  (|  295*)— iNJinUES 
TO  Sebtant— AcrnoNS—lNBTBUonoNB. 

A  charge  that  io  passing  on  the  question 
of  assnmption  of  risk  on  tbe  part  of  a  yonthfnl 
employ^  the  jury  may  consider  his  uexperi- 
ence  u  not  objectionable. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  8  1173;  Dec.  Dig.  i  205.*] 

14.  Masteb  and  Skbtart  <t  270*)— Injubies 
TO  Sbrtant— AcnoNB— ADHiasiBizxrT  or 

Etidbncb. 

Evidence  of  the  condition  of  the  machine 
eight  months  before  an  Injury  to  an  employ^  la 
afflnlsslble  when  It  la  ahown  that  the  eonoitlim 
had  not  dianged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  016;  Dec.  Dig.  |  270.*] 

15.  Masteb  and  Sebtaht  0  270*)— Injubies 
TO  Sebtant  —  Actions  —  Adhissibzltt  or 

Btidercb. 

Testimony  as  to  the  condition  of  a  madilne 
three  montha  after  an  injury  to  an  employ^  is 
admissible  when  it  is  shown  that  the  condition 
had  not  diaoged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {917;  Dec  Dig.  |  270.*] 

16.  Appeal  and  Ebbob  (|  069*)— Review- 
Dibcbbtion.  " 

The  court's  mllng  in  gmntlng  or  refnaing 

a  view  of  the  place  where  an  injury  happened 
will  not  be  reviewed  on  appeal. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  8840;  Dec  Dig.  |  069.*] 

Denson.  McClellan,  and  Mayfleld,  JJ..  dis- 
senting In  part 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Action  by  William  H.  Wilson,  pro  ami, 
against  the  LouisTllle  &  Nashville  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defmdant  appeals.  Berersed  and  remanded. 

Tbe  following  charge  was  gtven  at  tiie 
instance  ot  the  plalntUf:  *'(8)  If  the  Jury 
find  for  the  plaintiff,  no  matter  on  which 
count  they  may  base  their  rardlct,  it  will 
be  their  duty  to  award  smA  sum  as  dam- 
ages as  In  thdr  sound  discretion  and  judg- 
ment will  compensate  plaintiff  pecuniarily 
for  that  part  of  the  Injuries  and  damages, 
claimed  In  tbe  complaint,  if  any,  which  the 
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jury  may  be  reasonably  satisfied,  from  tbe 
evidence,  plaintiff  suffered  as  a  proximate 
consequence  of  tbe  wrong  complained  of." 

Error  is  assigned  on  tbe  following  portions 
of  tbe  court's  oral  charge:  "Now,  under  tbe 
law,  It  was  the  duty  of  the  defendant.  If 
tbe  plaintiff  was  an  Inexperienced  boy  In 
tbe  business  or  work  that  defendant  was 
putting  falm  to,  or  of  some  person  acting  for 
it,  exercising  superlutendeuce,  or  who  bad 
authority  to  do  so,  to  Instruct  tbe  plaintiff 
of  any  danger  In  tbe  running  of  tliat  ma- 
chine, if  It  was  dangerous;  and  that  Is  a 
question  for  you  to  determine." 

In  reqwnse  to  a  request  for  counsel  to 
make  su^stlons  as  to  bis  charge,  counsel 
for  appellee  stated  to  tbe  court:  "I  sng- 
geat  right  there.  If  an  Inexperienced  man 
-takes  the  unsafe  way,  by  reason  of  not 
being  instructed,  or  not  knowing  of  tbe  de- 
fects which  render  It  unsafe,  be  would  not 
assume  the  risk."  To  which  the  court  said, 
by  way  of  reply :  "Yes." 

TUlmen,  Grubb,  Bradl^  &  Morrow,  for 
appellant  Bowman,  Harsh  &  Beddow,  for 
appellee. 

DENSON,  3,  The  plaintiff,  a  minor,  was 
an  employe  of  the  def«idant  On  the  10th 
day  of  February,  1906,  while  engaged  as'snch 
anplt^fi  In  operating  a  boIt-cuttinK  ma- 
chine in  d^endant's  shops  in  Blrmin^am, 
plalntifTs  clothing  was  caught  In  or  by  said 
machine  or  the  appliances  connected  there- 
with, resulting  in  an  Injury  to  bis  arm  bo 
serious  as  to  necessitate  Its  ampntation. 
The  second  count  of  the  complaint  is  framed 
wltii  reference  to  subdlTlsIon  2  of  the  em- 
ployer's liability  statute.  Section  1749  of 
the  Code  of  1806.  The  count  ascribes  plain- 
tiff's injury  to  the  n^Ugence  of  the  defend- 
ant's superintendent  (one  Maddrai),  who,  it 
is  alibied,  had  superintendence  over  plain- 
tiff, in  that  he  "n^Ugently  failed  to  proper- 
ly and  snfflclently  warn  or  instruct  plaintiff 
of  the  danger  to  him  in  or  about  working 
at  or  with  said  machine,  though,  reason 
of  the  youth  and  inexperience  of  idalntlff,  it 
was  dangerous  -lor  him  to  work  at  or  witii 
said  ma<Aine  without  proper  ,and  sufltelent 
warning  or  instruction  as  to  the  danger 
thereof,  and  though  plaintiff  In  said  service 
or  employment  was  working  at  or  with  said 
machine.**  Objection  was  taken  to  this  count 
in  tbe  court  below  by  demurrer  for  that  it 
falls  to  arer  that  Madden  knew  of  plain- 
tiff's youth  and  inexperience.  Tbe  court 
orerruled  the  demurrer,  and  one  of  the 
grounds  In  the  assignment  of-  rarors  chal- 
lenges this  ruling  of  the  court.  So  far  as 
we  are  advised,  the  predse  auestlon  now 
presented  for  determination  has  never  been 
before  this  court  for  decision;  and  its  solu- 
tion Is  not  free  from  difficulty. 

In  the  case  of  Alabama  Mineral  Railroad 
Oo.  Y.  Marcus,  115  Ala.  380.  22  South.  185, 
one  of  tbe  counts  upon  which  the  cause  was 
tried  charged  negligence  upon  the  defend- 


ant's superintendent  In  running  and  opiat- 
ing a  hand  car  at  "so  great,  dangerous  and 
n^llgent  rate  of  speed  that  •  •  •  plain- 
tiff, who  was  a  minor  nineteen  years  of  age 
and  bad  bad  only  five  days'  experience  as  a 
section  band,  all  of  which  was  known  to  said 
foreman  (superintendent),  fell  from  said  hand 
car,"  etc  No  question  of  procedure  arose 
for  discussion  or  consideration  on  that  ap- 
peal; and  we  have  quoted  from  the  com- 
plaint only  to  show  that  knowledge  on  the 
part  of  the  defendant  of  plainUfTs  Inex- 
perience was  averred.  The  discussion  of  the 
case  on  that  appeal  related  to  tbe  oral  char^ 
of  the  court  excited  to  by  the  defendant 
and  to  two  written  chai^^  given  at  plaln- 
tlfTs  request,  one  of  wblch  (the  eighth)  was 
in  this  languoge:  *^he  court  chafes  tbe 
Jury  that  tbe  c!are  to  be  observed  1^  an  em- 
ployer which  would  be  ordinary  care  when 
applied  to  persons  of  mature  Judgment  and 
discretion  might  be  gross  n^llgence  toward 
minora."  Justice  McClellan,  who  wrote  the 
opinion  for  the  court  in  that  case,  said:  "A 
minor  upon  entering  contractoally  upon  a 
given  service  assumes  the  risks  thereof  as 
fuUy  as  does  an  adult;  and  tbe  mere  fact 
of  minority  does  not  of  and  in  itself  neces- 
sarily Impose  upon  the  master  any  other  or 
greater  degree  of  -care  In  rei^tect  of  the 
minor  than  would  be  upon  him  had  tbe 
servant  attained  full  age.  It  is  the  im- 
maturity of  mental  and  phjnsical  faculties 
and  capacity  which  Is  Incident  to  some 
minora,  but  not  all,  but  not  the  mere  fact  of 
minority,  wbiclx.the  master  must  have  qpe- 
dal  regard  for;  and,  where  In  a  given  In- 
stence  of  minority  this  Immatarlty  is  want- 
ing, the  minor  stands  upon  the  plane  of 
adults.  On  this  view  Charges  8  and  11  given 
for  plaintiff  •  *  *  were  faulty.**  On  the 
remandment  ot  the  cause  for  new  trial  In 
tbe  court  below  the  plaintiff  amended  his 
complaint  adding  counts  7,  8,  9,  and  10. 
Tbe  cause  came  here  again  (128  Ala.  S66,  80 
South.  679),  and  Justice  Dowdell  (delivering 
the  opinion  of  the  oourQ,  touching  the  connta 
added  amendment,  then  said :  *nie  sev- 
enth, eighth,  ninth,  and  tenth  connto  have 
been  added  to  tiie  complaint  sinee  the  cause 
was  here  on  a  former  appeal,  and  manifest- 
ly for  tiie  purpose  of  meetbig  what  was  then, 
said  by  this  court  upon  the  question  <^ 
plaintiff*B  minority.  Bach  of  these  counte 
avers  the  plaintiff's  minority  at  the  time 
of  the  empl(Qrment  and  of  the  injury  sdb- 
talned,  and  that  he  was  immature  and  un- 
developed mentally  and  physically,  and  was 
without  experience  in  working  on  a  rail- 
road, or  in  running  <a  propelling  a  hand 
car,  and  that  these  facts  wet^  well  known  to 
said  Holmes,  the  section  foreman  or  boss, 
who  had  the  auperintraidence  or  contnd  of 
the  work  in  which  plaintiff  was  onployed, 
and  of  the  running  of  the  hand  car  or  lever 
car  on  which  plaintiff  was  riding  at  the  time 
at  his  Injury,  and  while  In  the  regular  po^ 
formance  of  his  (plaintiff's)  service  under 
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■aid  employment  It  1b  also  averred  In  tbe 
MTOitli  count  that  the  work  In  which  plain- 
tiff was  engaged  under  said  employment  was 
a  dangerouB  <me,  and  one  In  which  he  had 
no  experience,  and  that  defendant  negligently 
failed  dnrlos  tbe  time  of  said  employmoit 
or  at  any  time  to  give  plaintiff  any  warning 
as  to  the  dangers  attendant  upon  the  operat* 
tog  said  hand  car,  or  instruction  or  explana- 
tion as  to  tlie  safest  way  of  riding  and  pro- 
pelling tbe  same.  *  •  •  Under  these 
STermenta  of  tiie  plaintiff's  minority,  inex- 
perience, physical  and  mental  immaturity, 
all  of  which  being  known  to  defendant's 
superintendent  or  section  foreman,  it  was 
Nearly  the  duty  of  the  defendant  to  bave 
warned  tbe  plalntifT  of  the  perils  of  tbe 
mpl07ment»  and  to  liave  instructed  bim  as 
to  the  safeet  mode  of  riding  upon  and  pro- 
pelling said  car  while  In  tbe  performance 
of  his  duties."  We  have  quoted  thou  fretiy 
from  the  two  reports  of  the  case  because 
the  sppellant  cites  and  r^es  on  the  case  as 
reported  in  128  Alabama  as  antbority  sup- 
porting Its  contentl(m  that  tbe  count  is  bad 
for  not  averring  knowledge  on  tbe  part  of 
tbe  d^endant'fl  superintendent  of  plainttfTs 
Inexperience,  and  because  ai^eliee's  counsel 
bark  back  to  the  first  report  of  the  case  to 
show  that  the  question  of  pleading  was  not 
inrolTed  in  the  case  <«  titber  appeal.  We 
tlilnk  it  Is  tme  that  tlie  question  was  not 
raised  on  tbe  pleadings— for  tlie  reason, 
among  others,  that  tbe  aTwment  which  the 
defendant  contends  should  be  in  die  com- 
plaint bve  considered  was  In  Uw  ooanplalnta 
in  the  cases  dted.  And  yet  It  xrould  seem 
that  tbe  case  reputed  in.  128  Alabama^in- 
ferentlally  at  least— supports  the  defendant's 
contention.  Whether  so  or  not  this  case  as 
wcU  as  that  reported  in  110  Aiwh«tn«  is 
valuable  as  showing  that  mere  minority 
alone  does  not  ilz  mxHi  the  defendant  the 
absolate  duty  ct  wanrii«  or  Instructing  as 
to  danger.  We  remark  that  perhaps  tbe  rea- 
son why  the  qneslion  u  one  4tf  pleadliv 
has  nerer  been  decided  by  this  court  is  the 
fact  that  avrament  oi  koowle^n  (ax  the  part 
of  the  defendant  has  hlthoto  always  been 
embraced  In  tbe  causes  of  tills  character 
which  have  come  before  this  court  for  de- 
termination. 

In  all  esses  tondilng  OUs  point  found  by 
tbe  writer  tbe  complaint  aronred  knowledge 
on  the  part  of  the  master  or  of  the  person 
repreemtlng  hUn.  We  dte  many  of  them: 
Worthlngton  r.  OefOrth.  124  Ala.  666,  26 
South.  531;  King  T.  Woodstock,  148  Ala.  682, 
42  South.  27;  Moss  v.  Mosely.  148  Ala.  168, 
41  South.  1012;  Beaves  t.  Annlston  Knitting 
Mills  (Ala.)  4S  South.  702;  Brammer  v.  Pet- 
tyjohn, 45  Sonth.  646.  The  acute  question  to 
be  determined,  then,  la  whether  Ittk  <rf  aver- 
ment  of  knowledge  tm  the  part  of  the  mas- 
ter In  this  instance  renders  the  complaint 
defcetlve  In  its  atatonent  In  r^)ect  to  the 
doty  wltii  which  it  is  contended  defendant  was 
diafteoble— the  duty  to  warn  or  instruct. 
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We  have  seen  from  our  decisions  adverted  to 
that  it  is  the  Immaturity  of  mental  and  phys- 
ical faculties  and  capacity  attributable  to 
some  minors,  but  not  to  all,  and  not  the  mere 
fact  of  minority,  for  which  the  master  most 
have  special  regard.  And  Justice  McClellan, 
concluding  the  opinion  on  this  subject  in  the 
case  supra,  reported  in  110  Alabama,  says: 
"Where  In  a  given  Instance  of  mlnori^  this 
immaturity  is  wanting,  the  minor  stands  upon 
the  plane  of  adults."  Decatur  Car  Wheel 
Co.  T.  Terry,  148  Ala.  674,  41  South.  839; 
Levey  v.  Blgelow,  6  Ind.  App.  677,  696,  34 
N.  B.  128;  Laporte  t.  Sulleoder,  165  Ind. 
290,  70  N.  B.  277;  Evans  v.  Lake,  etc.,  Co., 
12  Hun  (N.  Y.)  289.  The  inquiry  naturally 
arises,  What  from  tbe  count  of  the  complaint 
under  consideration  was  the  status  of  tbe 
plaintiff  In  respect  to  age,  maturity,  and  in- 
telligence? The  only  hint  at  his  status  in 
these  respects  consists  In  the  averment  that 
be  was  at  tbe  time  of  bis  employment  a 
minor,  and  that,  by  reason  of  bis  youth  and 
Inexperience,  It  was  dangerous  for  him  to 
work  at  or  with  said  machine.  Employing 
the  rule  that  pleadings  must  be  construed 
most  stroni^y  against  tbe  pleader,  we  assume 
that  the  plaintiff  was  more  than  14  years  of 
age;  and.  so  far  as  the  complaint  goes,  he 
may  have  been  of  any  age  between  14  and  21 
years.  Lovell  v.  De  Bardelaben,  90  Ala.  13, 
7  South.  756.  rollowbv  tbe  same  rule  of 
construction  of  jdeadlnga,  we  must  presume 
that  tbe  plaintiff  wai  not  less  mature  than 
are  average  txty*  between  the  ages  of  14  and 
21 — the  va&n  avermeat  of  youth  adding  noth- 
ing to  the  strength  of  the  complaint  in  this 
reqiect  From  the  bare  averment  of  youth — 
unaccompuiled  any  allegation  as  to  the 
appearance  of  the  i^alntlff — ^we  could  not  say 
that  he  wu  ranoved  from  the  "plane  of 
adults"  at  the  time  he  entered  into  tbe  con- 
tractual relations  with  the  defendant  under 
which  he  was  put  to  woi^  at  the  madilne. 
This  Is  made  clear  by  <me  of  the  deflnltltms 
of  *'youth"  glTMi  1^  Webster,  vis.:  **A  young 
parson ;  especially  a  young  man.**  So  yontlc 
Is  a  quality  that  may  well  be  ascribed  to  a 
young  man  even  above  21  years  of  age ;  and 
the  averment  of  youth  In  the  plaintiff  In 
connection  with  the  allegation  that  he  is  a 
minor  may  be  owslBtait  with  the  fact  that 
be  is  20  years  (or  more,  up  to  21)  of  agL>, 
and  fully  matured  for  one  of  such  age.  In 
this  view  tbore  la  ample  authority  In  support 
of  tbe  proposition  ttiat  tbe  master  was  at. 
liberty  to  assume  that  plaintiff  whoi  he  of- 
fered Idmself  for  employment  at  tbe  madilne 
was  possessed  of  ordinary  Intelligence  and 
would  exercise  ordinary  care  to  protect  him- 
self, that  he  was  competent  to  appreciate  Oie 
ordinary  or  obvious  dangers  Incident  to  the 
o|)eratlon  of  tbe  machine,  and  capable  of 
performing  the  required  duties— that  Is  to 
say,  all  this,  In  the  absence  of  averment  in 
the  complaint  to  tbe  contrary.  Dresser's  Em- 
ployer's Liability,  I  98;  1  Labatt,  Master  ft 
Sorant,  466.    Now,  we  apprehend  that  it 
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cannot  be  Bald  of  the  count  nnder  coneidera- 
tlon  that  It  aoTwhere  negatives  the  fact 
that  ttie  danger  Incident  to  the  operation  of 
the  machine  was  obvloua  to  an  itdult  of  or- 
dinary Intelllgoice,  or  that  It  arera  the  dan- 
ger was  latent  Indeed*  the  meaning  of  the 
arerment  in  the  count  la  that  the  dangers 
existed  by  reason  of  plalntUTa  "yonth  and 
Inexperience^"  Then  It  may  have  been  a 
danger  obTlons  to  an  adnlt  and  where  the 
master  bad  the  right  to  assmue  that  It 
was  known  to  the  plaintiff ;  there  bdng  noth- 
ing, so  far  aa  the  count  averred,  in  the  ap- 
pearance of  the  plaintiff  to  pnt  the  master 
on  notice  of  extreme  youthfnlness  and  con- 
sequent immaturity  or  Incapacity.  The  rule 
Is  thus  stated  la  Dresses  Employer's  lia- 
bility, p.  459 ;  "When  a  penon  of  apparently 
anfflcioit  Bge,  physical  ability,  and  mental 
caliber  to  perform  the  service  seeks  an  em- 
ployment at  the  hands  of  a  railway  company 
or  otiier  master,  he  ought  to  be  held  to  an 
Implied  representation  that  he  is  competent 
to  perform  the  duties  of  the  position  he  seeks, 
and  competent  to  apprehend  and  avoid  all 
dangers  that  may  be  discovered  by  the  ex- 
wdse  of  ordinary  care  and  prudence.  In 
SDch  a  caae  we  Icnow  of  no  good  reason  or 
rule  of  law  that  would  compel  the  master 
to  pass  him  through  a  critical  examination 
to  discover  his  competency  for  the  place,  or 
that  will  convict  the  master  of  negligence 
for  not  doing  so."  1  Labatt,  Mas.  &  Ser. 
456:  2  Bailey's  Personal  Injuries.  U  2710^ 
2712,  2718,  2810.  "Undoubtedly,  when  one 
of  apparent  maturity  and  of  average  capac- 
ity solicits  a  particular  line  of  work,  the  mas- 
ter haa  the  right,  In  the  absence  of  Informa- 
tion, to  assume  that  the  applicant  Is  quali- 
fied for  the  particular  work  applied  for.  It 
Is  only  when  such  facts  are  brought  to  bis  no- 
tice of  the  disqualification  of  the  servant  to 
aafdy  encounter  dangers  known  to  him,  and 
presumptively  unknown  to  the  servant,  that 
the  duty  of  cautioning  and  Instructing  the 
■errant  arises."  L.  &  N.  R.  R.  Go.  v.  Miller. 
104  Fed.  124,  43  C.  C.  A.  4S6;  P.,  C.  &  St  L. 
Ry.  Go.  V.  Adams.  106  Ind.  151,  166,  6  N.  B. 
1S7;  Fdton  v.  Qirardy,  104  Fed.  127,  130, 
43  G.  O.  A.  439;  Wells  v.  Coe,  9  Colo.  169, 
11  Pac.  50;  Louisville,  etc.,  Co.  v.  Fraw- 
ley,  110  Ind.  18.  9  N.  B.  594;  O'Neal  v. 
Chicago,  etc.,  Cc  182  Ind.  110.  31  N.  B. 
660.  Again  Dresser  says:  "When  the  mas- 
ter Is  not  actually  Informed  of  the  serv- 
ant's Ignorance,  the  chief  consideration  wbldli 
should  put  him  upon  Inquiry  Is  the  age  of 
the  applicant  The  appearance  and  apparent 
age  and  capacity  are  facts  upon  wblch  the 
master  may  proceed,  and  which  the  court  and 
jury  may  themselves  consider."  Page  460. 
And  we  have  no  doubt  that  this  statement 
is  peculiarly  ai^licahle  In  respect  to  proof 
of  knowledge  when  the  fact  has  been  averred, 
for  It  is  only  natural  justice  to  require  of  a 
master  who  knows  of  or  is  put  upon  notice  of 
facts  relating  to  the  capacity  of  his  semmt 
to  do  the  woriE  required  to  warn  and  Instruct 


him  If  there  Is  danger  incident  to  the  doing 
of  the  work.  Crowley  v.  Appleton,  148  Mass. 
98,  18  N.  B.  876. 

In  liabatt  on  Master  ft  Servant  it  is  said: 
"In  cases  where  there  Is  specific  evidaice 
tending  to  show  that  the  master  having 
knowledge  of  the  servanda  Inexperience  em- 
ployed him  in  hazardous  -wotk  which  requir- 
ed the  exercise  of  peculiar  skill,  the  failure 
to  give  adequate  Instructicnis  may  properly 
be  found  to  be  n^llgence.  On  the  otbra 
hand,  unless  the  defendant  knew,  or  ought 
to  have  known,  of  some  oc<jasIon  for  Instruo 
tlon,  his  omission  to  give  It  cannot  be  re- 
garded as  the  proximate  cause  of  an  injury 
which  the  plaintiff  received  owing  to  the 
want  of  such  Instructions.  The  mere  fiict 
that  he  was  Injured  because  he  was  Inex- 
perienced and  ignorant  of  the  danger  and 
hasard  will  not  suffice  to  chaise  the  defend- 
ant The  question  whether  the  master  at 
the  time  of  engaging  the  servant  or  after- 
wards ought  to  have  Inquired  whethw  he 
was  experienced  or  not  or  should  have  taken 
notice,  nnder  all  the  facta,  of  the  probability 
that  be  was  not.  nothing  being  said  on  the 
subject  by  either  party,  is  a  question  for 
the  Jury."  1  Labatt,  647,  648.  The  conclud- 
ing sentoice  of  the  above  excerpt  from  Lat>- 
att  is  quoted  by  appellee's  counsd,  who 
thereupon  argue  as  follows:  "If  It  Is  a  ques- 
tion for  the  jury  to  determine  whether  the 
master  ought  to  have  known  of  the  necessi- 
ty of  Instructions,  then  It  necessarily  fol- 
lows that  plalntUE.  especially  a  minor  -plain- 
tiff, is  not  required  to  aver  that  the  defend- 
ant did  in  fact  know;  for,  if  tboe  was  ne- 
cessity to  aver  knowledge,  then,  plaintiff 
would  have  to  prove  it"  Of  course,  be 
would  have  to  ptove  it  It  Is  that  (the 
knowledge  of  the  servant's  Inexptflence)  up- 
on which  Labatt  plants  the  duty  to  impart 
Instmctlon;  and  certainly,  without  the  ex- 
istence of  the  duty,  negllgoice  Is  not  pred- 
Icable.  As  we  apprehend  the  meaning  of 
the  sentence  quoted  and  relied  upon  by  ap- 
p^ee's  coonsel,  it  has  naught  to  do  with 
averment  proper  cr  necessary  to  show  the 
duty  of  the  master,  but  rather  seems  to  be 
an  effort  to  bold  clear  the  distinction  be- 
tween the  province  of  the  court  and  that  of 
the  jury  In  reject  to  the  we^ht  to  be  given 
to  the  evidence.  We  fnrthor  appreh^  flrom 
ttie  qnotetion  in  question  tliat,  if  knowledge 
be  averred,  positive  evidence  of  mttk  knowl- 
edge would  not  be  Indispensable  to  jwoof  of 
it,  but  that  If  the  evidence  tends  to  show 
that  from  tlte  appearance  of  tlie  servant  tb« 
master  was  put  upon  notice  of  his  immatu- 
rity, Incapacity,  or  inexperience,  and  failed 
to  prosecute  an  inquiry  m  respect  thereto, 
he  would  be  cbai^;eaMe  as  with  actual 
knowledge;  the  law  on  the  quratitni  of 
knowledge  being  that  facte  known  to  the 
party  sought  to  be  diarged  sufficient  to  put 
a  prudent  persim  np<m  Inquiry  which  (fol- 
lowed up)  would  elidt  information  are  the 
equivalent  of  knawMge^   Ibe  part  <Ut  tlie 
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Quotation  from  Labatt  used  by  the  appellee 
la  perfectly  conafatent  with  what  Immediate- 
ly precedes  It,  aa  set  ont  above,  of  which 
former  part  we  think  the  clear  meanlnf  la 
that  averment  of  knowledge  or  of  the  eziat- 
ence  of  a  atate  of  facta  from  which  knowl- 
edge would  be  Inferred  la  necessary  to  show 
the  duty  of  warning.  It  must  be  borne  in 
mind  that  the  bone  of  contention  here  la 
not  whether  the  master  knew  or  ahonld  hare 
known  of  the  danger  for  of  that  the  pre- 
aamption  la  be  had  knowledge,  but  (ander- 
lying  questions  touching  danger,  and  aver- 
ment of  negligence)  la  the  question  of  duty. 
It  la  simply  a  qaeatlon  of  averment  necessa- 
ry to  show  duty  apon  the  breach  of  which 
when  shown  negligence  may  be  predlcable. 
Duty  being  ahown — aa  we  have  stated  above, 
and  have  frequently  decided — general  aver- 
ments of  n^llgen'ce  are  anfiBcient.  Prom 
what  haa  preceded  It  la  the  Judgment  of  the 
court  that  the  court  below  committed  re- 
versible error  In  overruling  the  demurrer  to 
the  second  count,  which  presents  lack  of 
avermeit  (In  that  count)  of  knowledge  on 
the  part  of  the  master,  or  that  of  Madden, 
of  plaintiff's  Inexperience.  KlochlnskI  v. 
ShorM  Lumber  Co.,  8$  Wis.  417,  67  N.  W. 
VM;  2  Bailey's  Personal  Injuries,  relating  to 
M.  &  8.  I  2707. 

The  next  assignment  of  error  calls  In  ques- 
tion the  ruling  of  the  trial  court  sustalnli^ 
the  demurrer  to  plea  S  addressed  to  the  first 
count  of  the  complaint  Count  1  is  predicat- 
ed upon  subdivision  1  of  section  1749,  Code 
1896,  and  alleges  a  defect  In  the  condition  of 
the  ways,  works,  machinery,  or  plant  of  the 
defoidant,  etc.  The  third  plea  is  as  fol- 
lows: "(3)  Defendant  for  further  answer  to 
the  first  count  of  tbe  complaint  says  that  the 
plaintiff  himself  was  aware  of  the  defect  or 
n^ilgence  complained  of  therein,  and  failed 
within  a  reasonable  time  to  give  Information 
thereof  to  the  defendant  or  some  person  In 
Its  service  superior  to  himself."  The  demur- 
rer contains  several  gronnds,  two  of  which 
only  are  discussed  by  appellant's  counsel, 
and  one  only  Is  argued  by  counsel  for  ap- 
I»eIIee;  We  think  It  must  be  conceded  that 
tbe  flftii  ground  of  the  demurrer  Is  not  well 
assigned.  Indeed,  appellee's  counsel  do  not 
in  brief  contend  for  the  correctness  of  tbe 
point  made  ttao^by,  to  wit:  "The  plea  falls 
to  aver  or  show  that  plaintiff  knew  of  the 
danger  arising  from  said  defect  or  negli- 
gence." The  plea  was  framed  with  r^ard 
to  the  statutory  qualification  of  tbe  right  of 
an  employs  to  recover  under  snbdlvtslon  5 
of  section  1749  of  the  CoAe.  That  part  of 
tbe  statute  Is  In  this  language:  "But  the 
master  or  employer  la  not  liable  under  this 
section  If  the  servant  or  employ^  knew  of 
the  defect  or  negligence  causing  the  injury, 
and  failed  in  a  reasonable  time  to  give  in- 
formation thereof  to  the  master  or  employer, 
or  to  some  person  superior  to  himself  en- 
gagefl  In  tbe  service  of  the  master  or  em- 
pilsner,  unless  he  was  aware  that  the  mastor 
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or  employer,  or  such  superior  already  knew 
of  such  defect  or  negligence."  In  the  case 
of  Birmingham,  etc..  Go.  v.  AUen,  99  Ala.  S59. 
374,  '13  South,  a  14.  20  L.  R.  A.  457,  the 
conrt,  speaking  of  this  clause  of  the  statute, 
used  this  language:  "The  qualifying  clause 
was  not  Intended  to  enlarge  the  rights  of 
the  employe,  or  extend  the  liability  of  the 
employer,  or  take  away  the  defense  of  con- 
tributory negligence.  It  is  obscure  and  In- 
volved, but  Its  terms  would  indicate  an  In- 
tention to  restrict  the  employer's  liability. 
*  *  *  It  does  not  provide  for  an  additional 
liability  under  certain  conditions;  but  tbe 
employer  is  not  liable,  notwithstanding  he 
may  have  been  culpably  negllg^t  in  falling 
to  discover  certain  defects,  and  negligence, 
If  the  servant  or  employ^  knew  of  the  de- 
fect or  negligence  and  failed.  In  a  reasonable 
time  to  give  Information,"  etc.  We  note  the 
very  material  amendment  of  this  qualifying 
clause  by  section  3910,  Code  1907.  In  the 
case  of  Columbus,  etc.,  Co.  v.  Bradford,  86 
Ala.  674,  6  South.  90,  It  was  held  that  this 
provision  of  the  statute  relates  to  purely 
defensive  matter — "th6  contributory  negli- 
gence of  the  plaintiff."  Brosllu's  Case,  114 
Ala.  398,  404.  21- South.  475.  It  will  be  noted 
that  the  statute  or  the  qualifying  clause  of 
the  statute  does  not  provide  that.  In  order  to 
make  a  good  defense  to  the  action.  It  must 
be  shown  that  the  plaintiff,  besides  possess- 
ing knowledge  of  the  defect,  should  have 
known  of  the  "danger  arising  from  the  de- 
fect or  negligence,"  as  Is  ordinarily  requisite 
to  make  safe  from  demurrer  a  plea  of  as- 
sumption of  risk.  It  not  being  required  by 
the  statute,  the  court  Is  without  authority 
to  hold  that  such  averment  of  knowledge  is 
Indispensable  to  a  plea  such  as  plea  three. 

But  notwithstanding  tbe  fifth  ground  of 
the  demurrer  is  not  well  taken,  and  notwith- 
standing the  further  fact  that  the  plea,  after 
being  amended  to  meet  that  ground  of  the 
demurrer  merely,  was  not  further  challenged 
by  the  plaintiff  and  Issue  was  Jolued  there- 
upon, yet  tbe  Judgment  sustaining  the  de- 
murrer not  being  limited  to  any  particular 
ground,  the  court  canoot  be  put  In  error  for 
sustaining  the  demurrer  to  the  plea  if  it  Is 
subject  to  any  of  the  several  grounds  of  the 
demurrer  assigned.  The  first  ground  of  the 
demurrer  Is  as  follows:  "Said  plen  falls  to 
show  or  aver  that  defendant  or  said  superior 
did  not  already  know  of  said  defect  or  neg- 
ligence." It  la  obvious  that  this  ground  of 
demurrer  is  based  upon  the  last  clause  of 
tbe  qualification  to  the  statute  above  quoted 
— which,  for  convenient  reference,  we  here 
repeat:  "Unless  he  was  aware  ttiat  the 
master  or  employer  or  such  superior  already 
Imew  of  such  defect  or  n^llgence."  The  de- 
fendant (appellant),  while  conceding  that 
knowledge  on  the  part  of  the  employer  would 
be  an  answer  to  tbe  defense  set  up  In  the  plea, 
at  the  same  time  contends  ttiat  It  Is  not  nec- 
essary to  negative  such  knowledge  In  the 
plea,  bat  that,  to  be  available^  it  shonld  be 
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brought  fwward  by  r^catlon.  TUb  con- 
tentlon  proceeds  upon  the  tlieorr  that  mat- 
ter more  j^petiy  within  the  knowledge  of  a 
patty  need  not  be  alleged  In  the  pleadings  by 
his  adversary.  Generally  speaking,  this  Is  a 
correct  statement  of  the  law,  but,  tm  obvlooB 
reasons,  It  Is  Inapplicable  here.  In  the  first 
place,  it  Is  difficult  to  understand  how  the 
BOTTaut  conld  possibly  know  better  than  the 
master  himself  could  know  that  the  master 
possessed  Information  of  the  defect.  And  In 
the  second  place,  according  to  our  decisions 
cited,  supra,  all  matters  contained  in  the 
qualifying  clause  of  the  statute  are  mattera 
of  defense,  and  must  be  brons^t  forwud  by 
plea.  Columbus,  etc.,  Oo.  t.  Bradford,  86 
Ala.  674,  6  South.  90;  Broslln's  Case.  114 
Ala.  808»  21  South.  475;  Reno  £mp.  Liabili- 
ty Acts,  i  iO}.  SS.  86;  Connolly  t.  Walth- 
am,  166  Uass.  868,  81  N.  E.  302.  On  these 
considerations  the  writer  and  Justices  Mc* 
CLELLAN  and  MATFIELD  are  of  the  opin- 
ion that  the  demurrer  to  tlie  third  plea  was 
projwrly  sustained;  but  the  CHIEF  JUS- 
TICE and  Justices  SIMPSON,  AKDERSON, 
and  SATiffl  entertain  the  opinion  that  the 
matter  involved  in  the  point  In  controversy 
should  have  been  brought  forward  by  r^II- 
cation,  and  that  the  demurrer  should  have 
been  overruled. 

There  are  other  assignments  of  error  re- 
lating to  pleadings,  but  tiiese  are  not  in- 
sisted upon. 

There  is  nothing  substantial  in  appellant's 
criticism  of  charge  8  given  for  the  plaintiff. 
At  most,  it  is  merely  misleading;  and,  if 
defendant  desired  protection  against  this 
tendency,  an  explanatory  charge  should  have 
been  requested.  Hall  t.  Posey,  79  Ala.  84, 
90.  From  the  discussion  of  the  action  of  the 
trial  court  in  orenullng  the  demurrer  to  the 
second  count  of  the  complaint  (In  the  open- 
ing of  this  opinion),  It  follows  that  the  court 
erred  in  that  part  of  the  oral  charge  ex- 
cepted to  by  the  defendant  (record,  p.  43)  In 
not  hypothesizing  knowledge  or  notice  on  the 
part  of  defendant's  superintendent,  Madden, 
of  plaintiff's  inexperience.  It  appears,  too, 
that  the  only  count  submitted  to  the  jury  In 
which  failure  to  Instruct  is  made  the  basis 
for  recovery  charges  such  failure  to  Madden. 
This  being  true.  It  would  seem  that  the  court 
erred  In  its  charge  In  not  confining  the  duty 
to  Maddm.  The  court  did  not  charge  the 
Jury  that  mere  inexperience  would  relieve 
the  plaintiff  from  the  doctrine  of  the  assump- 
tion of  risk;  but  the  clear  meaning  of  the 
charge  excepted  to  in  this  respect  is  that  in 
passing  upon  the  question  ofassnmptlon  of 
risk  the  Jury  might  consider  the  inexperience 
of  the  plaintiff.  Tbls  la  not  objectionable. 

-The  affirmative  charge  was  refused  to  the 
defendant,  and  It  Is  insisted  here  that  the 
court  committed  error  In  its  refusal;  but  as 
the  complaint  will  In  all  probability  be 
amended  on  remandment,  and  It  cannot  be 


known  what  .fb»  evidence  oa  another  trial 
will  be,  we  deem  it  Inexpedient  at  this  time 
to  enta  upon  a  discussion  of  the  evidence 
which  would  be  necessary  to  the  pn^er  de- 
termination of  the  question  of  the  correct- 
ness ornot  of  the  court's  action  In  xefnslng 
the  charge. 

This  brings  us  to  the  conalderathm  of  cer- 
tain rulings  of  the  court  on  questions  of  evi- 
dence assigned  toi  enm.  The  court  cannot 
be  put  in  enor  for  allowing  witness  Dugger 
to  testify  that  be  had  r^xwted  the  bad  con- 
dition of  the  clamps  to  Pensler,  whose  duty 
It  was  to  look  after  the  machine,  ^ht 
months  before  the  accident  complained  of; 
for  the  reason  that  there  la  evidence  in  the 
record  tending  to  ahow  that  such  bad  condi- 
tion continued  up  to  and  after  the  time  of 
the  accident  Wblle  vritneas  Tork  did  not 
know  whether  the  clamps  were  tai  the  same 
condition  when  be  went  to  work  with  the 
machine  tiiat  they  were  in  when  the  plain- 
tiff's injury  occurred,  yet  there  is  evidence 
in  the  reocwd  whldi  tends  to  show  such  Iden- 
tical condition;  and  the  court  did  not  err 
in  allowing  plaintiff  to  prove  by  fork  that 
be  found  the  clamps  dull  when  two  or  three 
days  after  plaintiff  was  hurt  wltaess  went 
to  work  with  the  machine.  Wbetha  or  not 
a  Jury  should  be  sent  out  to  view  the  place 
where  the  injury  happened  or  the  features 
fit  which  are  Involved  in  the  controv^y 
seems  to  be  a  matter  which  rests  in  the 
sound  discretion  of  the  trial  court;  and  the 
court's  rulings  in  granting  or  refusing  a 
view  wUl  not  be  reviewed  <m  ^^eal.  2  Eil- 
llott  on  Ev.  {  1242,  and  cases  cited  in  notes 
to  the  text;  22  Bncy.  PL  *  Pr.  1054. 

For  the  arors  pointed  out,  the  Judgment 
of  the  city  court  must  be  reversed,  and  the 
cause  rem&nded. 

Bevosed  and  remanded.  All  the  Justices 
concur  in  tue  reversal  of  tbe  Judgment;  and 
DOWDELIi,  C  J.,  and  SIMPSON,  ANDER- 
SON, and  SATKE,  JJ.,  concur  in  bolding 
that  the  demurrer  to  plea  8  should  have  bam 
overruled,  while  DENSON,  McCLELLAN. 
and  MATFIEIjD,  JJ.,  are  of  the  opinion  that 
the  demurrer  to  plea  3  was  properly  sua- 
talned,  and  dissent  on  that  point 


PHILUPS  V.  STATE. 
(Sapreme  Court  of  Alabama.    June  10,  1009. 

Rehearing  Denied  June  30,  1909.) 
1.  Gbiuinal  Law  (|  996*)— Appeal— Ahxitd- 

UENT  OF  JtTDGUENT  BeLOW. 

A  judgment  may  be  amended  at  a  subse- 
quent term,  nunc  pro  tunc,  even  pending  an  ap- 
peal therefrom:    and   the  amendment  being 

{iroperly  certified  to  the  Supreme  Court,  will  re- 
ate  back  to  the  rendition  of  the  original  judg- 
meot  and  be  considered  to  cnre  the  defects  in 
the  record  as  it  originally  appeared  in  the  Su- 
preme Court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1  2545;  Dec.  Dig.  §  996.*] 
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2.  Cbihinax  La'w  (I  996*)  —  Judpment— 
Amendment. 

A  jodgmeot  mtry  may  be  amended  mme 
pro  tunc  from  entries  on  the  dodnt,  ai  quasi 
record  cTidence. 

lOi.  Note.— For  other  caaei,  we  Criminal 
Law,  Dea  Dig.  I  996.*] 

3.  Criuinai.  Law  (i  1166*)— Appeal—Habu- 

LKSB  EbBOB— JTTBT  LIBT.  ^ 
Notwithstanding  that  an  order  that  tbe 
■beriff  eerre  defendant  with  a  copy  of  the  flames 
of  the  special  jurors  drawn,  togetner  with  a  copy 
of  the  names  of  the  regular  petit  jurors  drawn 
"and  summimed,"  for  the  second  week  of  the 
term,  was  not  in  conformity  with  Code  1007,  I 
T265,  declaring  that  the  special  jurors  drawn, 
together  with  the  legalar  petit  jurors  "drawn" 
for  each  sabsequent  week,  shall  constitute  the 
Teuire.  jet  a  reversal  is  not  required,  as  by  sec- 
tion 6264  It  is  declared  that  a  conviction  shall 
not  be  reversed  because  of  error  not  prejudicial, 
where,  if  the  sheriff  did  conform  to  the  order, 
then  he  left  off  of  the  list  served  upon  defendant 
a  person  dnwn  as  a  juror,  but  who  was  return- 
ed as  not  summoned;  because  he  had  moved  ont 
of  the  county,  and,  bad  he  been  included  in  the 
list  and  aro^ared,  he  would  not  have  been  com- 
peteuL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  I  1166  •] 

4.  CBiumAL  Law  (8  1166*)— AppEAii— Habm- 
LESs  Ebbob— Venibe. 

In  a  venire  for  petit  jurors,  which  venire 
was  set  ont  In  the  record,  the  name  of  a  juror 
appeared  hot  once,  while  in  the  sheriffs  return 
upon  the  Tenire.  which  was  also  set  out  in  the 
record,  the  name  ai>peared  twice.  Held,  that  the 
error  might  be  that  of  the  sheriff  in  making  the 
retnnu  or  of  the  clerk  in  making  the  record, 
but.  At  any  rate,  was  lelf-correctlng  and  barm- 
less  to  defendant. 

[Ed.  Note.— For  other  case*,  see  Criminal 
Law,  Dec.  Dig.  |  1166.*] 

5.  JuBT  (S  116*)— Motion  to  Quabh  Vbnim 

—6  BOUNDS. 

A  motion  to  qua^  a  venire  because  the  list 
of  jurors  served  on  defendant  was  not  certified 
\fr  the  clerk,  or  any  one  else,  to  be  a  correct 
list  of  the  jurors  to  try  the  case,  and  because 
the  clerk  did  not  sign  the  notice  at  the  head  of 
the  list,  diat  it  constituted  the  venire  from 
which  to  draw  tiie  jnry,  is  without  merit,  as 
there  Is  no  law  imposing  any  such  duty  upon 
the  clerk  or  any  one  else. 
[Ed.  Note.— For  other  cases,  see  Jury,  Dec 

Dig.  f  lie.*) 

6.  Homicide  (|  170*)  — EIvidbnce  — Admissi-* 

BIUTT. 

A  witness  having  testified  to  circumstances 
tending  to  show  that  the  person  who  killed  de- 
cedent did  BO  from  ambush,  and  to  finding  tracks 
peculiarly  mariced,  and  to  tracing  them  to  with- 
in a  short  distance  of  defendant's  home,  and 
Uiat  be  had  seen  defendant  make  tracks  in  a  cot- 
ton patch  two  or  three  days  before  the  homicide, 
it  was  entirely  competent  to  permit  him  to  de- 
scribe the  tracks  made  by  defendant  in  the  cot- 
ton patch. 

[Dl  Note.— For  other  cftMs,  see  Homicide. 
Cat.  Dls.  I  305;  Dee.  Dig.  f  17a*] 

7.  BoKiciDC  (I  166*)— Evidence  — Admishi- 
BIUTT— Motive. 

A  letter  written  by  defendant,  which,  in 
connection  with  other  evidence,  tended  to  show 
defendant's  disposition  toward  decedent  and  a 
motive  to  kill  him,  decedent  being  a  witness  In 
a  crimitml  prosecution  pending  against  defend- 
ant, was  properly  received  in  evidence,  though 
it  may  have  oeen  of  slight  weight. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Dec  Dig.  f  166.*] 


6.  Homicide  (|  174*)  — Evidxnos— ADHiasi- 

BILITT, 

On  a  trial  for  murder,  It  was  shown  that, 
the  morning  after  the  homicide,  defendant  board- . 
ed  a  train  and  left  the  community.  A  witness 
for  defendant  testified  that  she  lived  in  another 
town  than  defendant,  and  was  then  asked  if  de- 
fendant had  an  engagement  to  visit  her  the  day 
after  the  homicide,  to  which  question  objection 
was  sustained.  There  was  no  offer,  before  the 
court  ruled,  to  show  Oiat  the  engagement  was 
made  before  defendant  started  from  the  town 
where  he  lived,  nor  that  he  went  to  the  town 
where  witness  lived,  or  started  to,  or  in  the  di- 
rection of,  that  town.  Held,  that  the  objection 
was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  174.*] 

9.  Wtikesses  (I  236*)— EZAUINAnOIT— Ger- 
EBAi,  Question. 

Where  a  question  is  so  general  that  irrele- 
vant evidence  would  be  responsive  thereto,  the 
trial  court  cannot  ba  put  in  error  for  auatalii- 
Ing  an  flection  to  it.  , 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  !  821 ;  Dec.  Dig.  S  236.*] 

10.  Cbiminal  Law  (8S  807,  809*)— Teial— 
Ihstbuctionb. 

A  requested  diarge,  that  tile  fact  that  the 
jurors  had  said  on  oath  they  would  convict  on 
circumstantial  evidence,  did  not  mean  that  the 
jury  must  convict,  was  argumentative  and  mis- 
leading, and  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  Si  807,  809.*] 

11.  Cbiminal  Law  (S  786*)--Tbiai<— Imstbuc- 

TIONB— CbEDIBILITT  OF  WlTNEBS. 

Where  no  effort  was  made  to  impeach  a 
witness,  and  It  cannot  be  said  that  defendant's 
guilt  was  dependent  upon  bis  testimony,  a  re- 
quested chatge  that  if  defendant's  guilt  depend- 
ed upon  his  testimony,  and  the  jury  believed  that 
it  was  willfully  false  as  to  any  material  partic- 
ular, then  the  jury  might  disregard  all  of  his  tes- 
timony, was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sl  1774r-178L  1889-1894;  Dec 
Dig.  «  785.*] 

12.  Cbiminal  Law  (J  789*)— TBlAI/~INBTB^Jc- 
TI0N8. 

A  requested  charge  that,  unless  the  jui7  waa 
80  convinced  that  a  reasonable  man  wtnUd  ven- 
ture to  act  on  that  decision  In  matters  of  the 
highest  importance  to  his  own  interest,  they 
must  find  defendant  not  guU^,  was  properly  re- 
fused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  789.*] 

Appeal  from  Circuit  Court,  Bandolph  Coun- 
ty; S.  L.  Brewer,  Judge. 

Bill  Phillips  waB  convict  of  mnrder,  and 
he  appeals.  Affirmed. 

The  original  Judgment  sent  to  this  court 
cootalned,  among  other  things  the  folldwlng: 
"The  court  also  ordered  the  sheriff  to  serve 
on  defendant  one  entire  day  before  the  day 
fixed  for  the  trial  a  copy  of  the  indictment, 
together  with  a  copy  of  the  names  of  the 
fifty  special  jurors  drawn,  together  with  a 
copy  of  the  names  of  the  regular  petit  Jurors 
organised  for  the  second  week  of  this  term  of 
this  court,  and  said  fifty  special  Jnrwa,  to- 
gether wltb  the  regular  petit  Jurors  organ- 
ized for  the  second  week  of  tbls  term  of  the 
court,  shall  constitute  the  Tenlre  from  ffblcb 
to  select  a  jury  to  try  this  case."  The  cause 
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was  Biibmltted,  but  on  motion  of  the  Attorney 
Oeneml  tbe  submission  was  set  aside,  for 
the  purpose  ot  amending  the  Judgment  In  the 
lOFwer  court  nunc  pro  tunc,  with  certiorari  to 
bring  up  the  Judgment  entry  as  amended 
nunc  pro  tunc  at  the  succeeding  term  of  the 
court.  The  submissioa  was  set  aside  and 
certiorari  awarded  on  February  4,  1009.  On 
May  13,  1909,  an  alias  writ  of  certiorari  is- 
sued to  bring  up  tbe  Judgment  entry  as 
amended  nunc  pro  tunc.  As  amended,  the 
Judgment  entry  shows  that  the  sheriff  was 
ordered  to  serve  a  copy  of  the  indictment, 
together  with  a  copy  of  the  names  of  the  BO 
special  Jurors  drawn,  together  with  a  copy 
of  the  names  of  the  r^lar  petit  Jurors 
drawn  and  summoned  for  tbe  second  week  of 
the  term.  The  motion  set  out  that  the  clerk 
omitted  the  word  "legally"  before  the  word 
"arraign,"  where  It  appears  therein,  and  In- 
advertently wrote  tbe  word  "organized,"  In- 
stead of  "drawn  and  summoned,"  all  of  which 
errors  are  shown  by  the  bench  notes  of  the 
presiding  Judge,  made  and  entered  on  the  tri- 
al docket  of  said  court  at  the  time  of  ar- 
raignment. Etemnrrera  were  Interposed,  be- 
cause It  is  an  attempt  to  amend  the  order  of 
the  court  setting  the  case  for  trial  after  the 
venire  was  served  and  the  Jury  drawn  and 
the  case  tried ;  <2)  It  is  an  attempt  to  revise 
the  Judgment  of  the  court  rendered  at  a 
former  term  of  the  court,  and  because  the 
motion  shows  on  its  face  that  the  circuit 
court  Is  without  authority  to  make  the 
amendment  asked  for  in  the  motion.  Tbe 
facta  as  to  the  jurors  suffldently  an>ear  In 
the  opinion. 

The  following  portions  of  the  oral  charge 
were  excepted  to:  "The  defense  of  alibi  Is 
that  the  defendant  was  at  another  place  at 
the  time  the  crime  was  committed.  If,  in 
view  of  all  the  evidence,  you  have  a  reason 
to  doubt  as  to  whether  the  defendant  was  at 
tbe  place  the  crime  was  committed  at  the 
time  of  Its  commission,  then  you  should  ac- 
quit; but  if  yon  believe  from  the  evidence 
that  the  accused  Is  not  so  far  away  from  the 
place  where  the  crime  was  committed  but 
that  be  could  with  ordinary  exertion  have 
reached  tbe  place  where  tbe  crime  was  com- 
mitted, then  you  will  consider  that  fact  to 
prove  or  disprove  tbe  alibL  It  Is  not  neces- 
sary to  prove  tbe  defendant  guilty  by  testi- 
mony of  witnesses  who  have  seen  the  oftense 
committed ;  but  such  guilt  may  be  establish- 
ed by  proof  ot  facts  and  circumstances  from 
which  the  Jury  believe  It  beyond  a  reasonable 
doubt." 

The  following  charges  were  refused  to  the 
defendant:  (0)  **!  diarge  yon,  gmtlunen  of 
the  Jury,  that  a  person  <UiaTged  with  a  felony 
should  not  be  ccmvlcted  on  drcumstantlal  erl- 
dence  alone,  untess  It  ezdnda  to  a  moral 
certalntr  every  reasonable  bypotheslB  but 
that  of  his  guilt  No  matter  how  strong  the 
drcumstances  may  be,  they  do  not  come  up 
to  the  full  measure  of  proof  which  the  law 


requires  If  they  can  be  reconciled  with  the 
theory  that  another  person  was  the  guilty 
agent"  (8)  "The  court  charges  the  Jury  that 
the  provision  of  the  law  is  that  upon  the 
evidence  there  shall  not  be  a  conviction  un- 
less to  a  moral  certainty  it  excludes  every 
reasonable  hypothesis  than  that  of  the  gnUt 
of  the  accused.  No  matter  how  strong  may 
be  the  facts.  If  they  can  be  reconciled  with 
the  theory  that  some  other  person  may  have 
done  the  act  then  the  guilt  of  the  accused  is 
not  shown  by  that  full  measure  that  the  law 
requires."  (20)  "If,  under  the  evidence  in 
this  case,  It  is  uncertain  whether  or  not  some 
other  person  may  have  killed  Tan  Wright, 
then  tbe  Jury  must  acquit  the  defendant" 
(23)  "The  Jury  must  Indulge  every  reason- 
able presumption  arising  from  the  evidence 
In  favor  of  tbe  defendant's  Innocence ;  and  If 
the  evld^ice  falls  to  satisfy  the  Jury  that 
some  other  person  may  not  have  killed  Van 
Wrl^t,  then  the  Jury  must  find  the  defend- 
ant not  guilty."  (19)  "The  court  charges  the 
Jury  that  the  fact  that  the  Jurors  said  on 
oath  that  they  would  convict  on  circumstan- 
tial evidence  does  not  mean  that  the  Jury 
must  convict  the  def^idant  In  this  case." 
(14)  "If  tbe  guilt  of  the  defendant  depends  up- 
on tbe  testimony  of  the  witness  A.  J.  Brown- 
ing, and  the  Jury  believe  from  the  evidence 
that  tbe  evidence  of  said  witness  was  willful- 
ly and  malldously  false  as  to  any  material 
part  of  his  testimony,  then  the  Jury  may  dis- 
regard all  of  the  testimony  of  the  said  wit- 
ness and  find  the  defendant  not  guilty."  (26) 
"Unless  the  Jury  is  so  convinced  from  the 
evidence  of  the  defendant's  guilt  that  a  rea- 
sonable man  would  venture  to  act  on  that 
decision  in  matters  of  tbe  highest  concern 
and  Importance  to  his  own  Interest,  they 
must  find  the  defendant  not  guilty." 

Lackey  &  Bridges,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  and  Thomas  W. 
Martin,  Asst.  Atty.  Gen.,  for  the  State. 

DENSON,  J.  A  Judgment  may  be  amend- 
ed at  a  subsequent  term,  nunc  pro  tunc,  and 
pending  an  appeal  therefrom ;  and  tbe  amend- 
ment being  properly  certified  to  the  court, 
will  relate  back  to  tbe  rendition  of  the  origi- 
nal Judgment  and  be  considered  as  curative 
of  the  defects  in  the  record  as  It  origtually 
appeared  In  fbla  court  Seymour  &  Sons  r. 
Thomas  Harrow  Company,  81  Ala.  260,  1 
South.  45;  Independent,  etc,  Co.  t.  Ameri- 
can, etc.,  Co.,  102  Ala.  47fi^  481, 10  South.  047. 
It  Is  also  settled  by  the  decisions  of  this 
court  that  a  judgment  entry  may  be  amend- 
ed nunc  pro  tunc  upon  entries  on  the  dodtets, 
as  quasi  record  evidence.  Farmer  t.  Wilson, 
34  Ala.  75.  By  the  llghf  of  the  dedslons 
dted.  It  will  be  seen  that  the  demnrter  to 
the  motion  to  amend  ttxa  judgnwit  was 
properly  overruled.  The  Judgment  as  tmeaO.- 
ed  has  been  properly  certified  to  this  conrt 
by  the  derk  of  the  drcult  court  in  bis  return 
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to  tbe  certiorari,  and  It  must  be  considered 
u  the  true  entry. 

The  atatate  under  which  tbe  special  venire 
was  formed  provides  that,  when  the  day  set 
for  the  trial  Is  a  day  of  a  subsequent  week 
of  the  term,  the  si>eclal  Jurors  drawn  by  the 
presiding  Judge,  together  with  tbe  Jurors 
drawn  for  such  subsequent  week,  shall  con- 
stitate  snob  venire. .  Code  1907,  S  7265.  The 
statute  la  an  amendment  to  tbe  former  stat- 
ute (aecUon  6005  of  the  Code  of  1896)  In  the 
particular  that  tbe  former  prescribed  that 
the  Jurors  drawn  and  summoned  for  the  sub- 
sequent week  should  be  a  part  of  the  special 
venire.  Under  the  statute  as  It  stood  In  tbe 
Code  of  1896.  tbe  name  of  tbe  Jurors  drawn 
for  the  subsequent  week,  but  not  summoned, 
could  not  properly  be  placed  uponf  the  list  of 
Jurors  served  upon  the  defendant,  and  the 
placing  of  such  names  on  the  list  constituted 
sufflclent  ground  for  qnashing  the  special 
venire.  Smith's  Case,  133  Ala.  73,  81  South. 
942.  It  must  be  conceded  that  the  order  in 
the  Instant  case  Is  not  in  conformity  with 
the  statute;  and  probably  tbe  presumption 
should  be  Indulged  that  the  sheriff.  In  mak- 
ing his  list  of  tbe  names  that  were  served 
upon  the  defendant,  conformed  to  the  ordv 
of  the  court  (Splcer's  Case,  69  Ala.  169)  and 
included  only  the  names  of  Jurors  drawn  and 
summoned.  If  be  did  conform  to  the  order, 
then  he  left  off  of  tbe  list  the  name  of  C.  B. 
Martin,  who  was  drawn  as  a  Juror  for  tbe 
second  week,  but  who  was  returned  as  not 
summoned,  because  he  had  moved  out  of  the 
county.  If  Hartln'a  name  had  been  Included 
In  the  list,  and  he  had  appeared,  he  would 
not  have  been  a  competent  Juror;  and,  be 
having  removed  from  the  county,  the  sheriff 
properly  returned  blm  not  served. 

By  seetton  6264  of  the  Code  of  1907,  this 
court  Is  required  to  "contider  all  questions 
apparent  on  the  record  or  reserved  by  the 
t>lll  of  exceptions,  and  render  such  Judgment 
as  tbe  law  demands.  But  tbe  Judgment  of 
conviction  must  not  be  reversed  because  of 
error  In  the  record,  when  the  court  Is  satis- 
fled  that  no  Injury  resulted  therefrom  to  tbe 
defendant"  Upon  the  foots  relating  to  the 
point  under  consideration,  tbe  court  Is  satis- 
fied that  no  Injury  resulted  to  the  defendant 
from  tbe  making  of  tbe  order  wltb  respect 
to  tbe  special  venire. 

Tbe  name  of  8.  P.  Burrow  appears  in  tbe 
venire  facias  for  petit  Jurors  for  the  second 
week,  which  venire  Is  set  out  in  tbe  record, 
but  It  appears  there  only  once;  while  in  the 
eberXITB  return  upon  the  venire,  which  Is 
also  set  out  In  the  record,  tbat  name  ap- 
pears twice — thus,  "S.  P.  Burrow,  S.  P.  Bur- 
row.** This  the  court  regards  as  a  self-cor- 
recting clerical  error,  involving  no  prejudi- 
cial effect  upon  defendant  Tbe  error  may 
be  that  of  tbe  sheriff,  in  making  tbe  return, 
or  may  be  that  of  the  clerk  In  making  the 
record.  At  any  rate,  It  Is  self-correcting  and 
harmless  to  defendant 
notion  to  qoaab  the  venire  Is  based  upcm 


two  grounds:  First,  for  that  '*ttae  list  of 
Jurors  served  on  the  defendant  Is  not  certi- 
fied, by  the  clerk,  or  any  one  else,  to  be  a 
correct  list  of  Jurors  to  try  the  case";  sec- 
ond, "because  the  clerk  did  not  sign  the  no- 
tice at  tbe  bead  of  the  list  of  Jurors,  giving 
notice  to  the  defendant  that  the  list  served 
would  constitute  the  venire  from  which  to 
draw  the  Jury."  There  Is  no  law  Imposing 
tbe  duty  assumed  In  the  motion,  npcm  tbe 
clerk  or  any  one  else,  Consequoitly  tbe  mo- 
tion to  quash  Is  without  merit 

The  proof  of  the  defendant's  guilt  depend- 
ed upon  circumstantial  evidence.  After  wit* 
ness  A.  J.  Browning  had  testified  to  circum- 
stances tending  to  sbow  that  the  person  who 
killed  tbe  deceased  did  so  from  ambush,  and 
after  describing  the  place  of  the  killing  and 
Its  BurroundlngB,  and  attet  testifying  to  find- 
ing there  human  tracks  peculiarly  marked, 
and  to  tracing  these  tracks  dp  to  within  a 
short  distance  of  defendant's  houae,  and 
tbat  be  bad  seen  defendant  make  tracks  In  a 
cotton  patch  two  or  three  days  before  the 
deceased  was  killed,  he  was  asked  by  the 
solicitor  to  describe  "these  tracks  made  by 
the  defendant  in  this  cotton  patch."  The 
defendant  made  a  general  objection  to  the 
question  and  excepted  to  tbe  overruling  of 
the  objection  by  the  court.  Aside  from  its 
positive  vice  of  generality,  tbe  objection  is 
without  merit  for  tbe  reason  that  tbe  evi- 
dence sought  and  obtained  was  entirely  com- 
petent to  go  to  tbe  Jury,  upon  the  question 
of  whether  or  not  the  tracks  found  at  tbe 
place  of  the  killing  were  made  by  the  defend- 
ant Hence  tbe  court  committed  no  error 
In  overruling  the  objection  to  the  question, 
nor  In  refusing  to  exclude  the  answer  there- 
to. Walters'  Case,  118  Ala.  654,  24  South. 
1005;  Hodge's  Case,  97  Ala.  37,  12  South. 
164.  88  Am.  St  Rep.  14S;  Riley's  Case.  88 
Ala.  193.  7  South.  149;  Busby's  Case,  77 
Ala.  66. 

The  court  committed  no  error  In  sustaining 
the  state's  objection  to  tbe  question  pro- 
pounded to  the  witness  Garter  on  cross-ex- 
amination. 

The  letter  of  July  28,  1908,  wrlttep  b)  the 
defendant  to  the  clerk  of  the  circuit  court 
was  properly  received  as  evidence.  The 
testimony  showed  that  tbe  deceased.  Van 
Wright  was  a  witness  In  a  criminal  prosecu- 
tion tbat  was  pending  against  defendant  and 
that  defendant  was  anxious  to  dispose  of 
Wright  or  of  his  testimony.  The  letter,  In 
connection  with  other  evidence,  tended  to 
sbow  defendant's  disposition  towards  Wright 
and  ipotlve  to  kill  Wright.  It  may  be  tbat 
it  was  slight  In  Its  tendency  and  weight; 
but  nevertheless  It  was  competent. 

Tbe  evidence  showed  that  on  the  Sunday 
morning  after  Van  Wright  was  killed  (the 
killing  occurring  on  Saturday),  but  before 
bis  body  was  found,  the  defendant  boarded 
the  east-bound  train  at  Wadley,  "and  left  tbe 
community,"  carrying  a  suit  case  and  a  gun 
case.   Hiss  McGlnty,  a  witness  for  the  de- 
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fODdant.  testlOed  Uiat  Bfae  lived  in  the  town 
of  Langdale.  in  Chambers  county,  Ala.,  and 
that  she  knew  the  defendant.  Defendant's 
counsel  then  asked  Miss  McGlnty  tliis  ques- 
tion: "Did  he  have  an  engagement  to  visit 
you  on  the  Sunday  be  was  arrested?"  The 
purpose  of  the  testimony  sought  to  be  elicit- 
ed by  the  question,  it  may  be  conceded,  was 
to  explain  the  testimony  tending  to  show 
flight;  but  the  court  cannot  be  put  in  error 
for  sustaining  the  objection  to  the  question. 
For  aught  that  is  revealed  by  the  question 
or  what  bad  preceded  tlie  asking  of  It,  the 
defendant  may  have  had  an  engagement  to 
visit  the  young  lady,  and  yet  the  aigage> 
ment  might  have  been  made  after  defendant 
reached  Langdale;  and,  If  so,  it  to  obvloiu 
that  tlie  testimony  in  answer  to  the  question- 
would  have  been  wholly  Immaterial  and  ir- 
relevant. Where  a  question  to  so  general 
that  Irrelevant  evidence  would  be  responsive 
to  It,  the  trtol  court  cannot  be  put  In  error 
for  sustaining  an  objection  thereto.  Ross' 
Case,  139  Ala.  144, 147,  36  South.  718.  There 
was  no  offer,  bef(we  the  court  ruled,  to  show 
that  the  engagement  was  made  before  de- 
fendant started  'from  Wadl^.  Uoreover, 
at  the  time  the  question  was  propounded  to 
the  lady,  there  was  no  proof,  nor  offer  to 
prove,  that  Phillips  went  to  Langdale,  nor 
that  he  had  started  to  lAugdale,  or  In  the 
direction  of  Langdal& 

The  recital  as  to  what  the  evidence  of 
Bell  showed— construing  the  bill  of  excep- 
tions most  strongly  against  the  defendant 
(McO^ee'B  Case,  52  Ala.  224)— occurred  aft- 
er the  questl(m  was  propounded  and  ruled 
upon.  The  court  has  examined  the  portions 
of  the  general  charge  of  the  trial  court  ex- 
cepted to,  and  hBB  found  no  reversible  er- 
ror therein. 

Ohargea  9,  8,  20,  and  2S  are  of  the  same 
class,  and  may  be  cfmstdered  together.  The 
reasons  of  tbeir  condemnation  may  be  foxmd 
In  the  cases  cited  below,  and  it  is  unneces- 
sary now  to  repmt  them,  niomas'  Cose.  106 
Ala.  19,  17  South.  460j  Bowen'a  Case,  140 
Ala.  65.  69.  87  South.  233;  Turner's  Case.  124 
Ato.  S9,  27  Soutli.  272;  Barnes'  Case,  111 
Ala.  S6.  20  South.  565;  Bohlman's  Case,  135 
Ala.  45.  33  Sonth.  44;  Dennis'  Case,  112  Ala. 
04,  20  South.  825. 

Charge  19  Is  argumentative  and  mislead- 
ing, and  the  trial  court  therefore  cannot  be 
put  in  error  for  refusing  it. 

No  effort  was  made  to  im|>each  witness  A. 
J.  Browning,  nor  can  It  be  said,  from  the 
evidence  disclosed  by  the  record,  that  the 
jpiUt  of  the  defendant  was  dependent  upon 
hto  testimony.  Hence  cha^  14  was  proper^ 
ly  refused  to  defendant  Jackson's  Case,  136 
Ala.  22.  34  South.  188. 

In  refusing  charge  26  no  error  was  com- 
mitted by  the  trial  court  Rogers'  Case,  117 
Ala.  9,  19.  22  South.  666  (ch.  7);  Amos'  Case, 
123  Ala.  50.  54,  26  South.  524  (ch.  4);  Neville's 


Case,  138  Ala.  99,  83  South.  896;  Allen's 
Oase^  111  Ala.  80^  89,  20  South.  490. 

This  record  affirmatively  diows  that  charge 
6  requested  by  defendant  was  "accidentally 
misplaced,"  thereby  not  only  n^tlvlng  any 
purpose  to  withhold  It  without  actkm  there- 
on, but  affirmatively  Aowlng  that  no  such 
purpose  existed.  Moreover,  construing  tlie 
bill  of  exceptions  most  fltrongly  against  the 
defendant,  accordli^  to  Oe  rule  (HcGetiee*8 
Case,  supra),  defendant's  counsel  may  have 
been  the  person  who  found  the  charge;  and. 
If  so,  there  was  ample  time,  as  shown  by 
the  record,  within  which  he  could  have  call- 
ed the  attention  ot  tiie  court  tiiereto,  before 
the  Jury  rendered  the  verdict;  but,  aside 
from  thta  couditlon  of  the  recrard,  the  charge 
to  argumentative  and  ml^t  jniqwly  have 
been  refused. 

There  Is  no  revrasfble  error,  and  the  Judg- 
ment to  affirmed. 

Affirmed. 

DOWDELL,  G.  3.,  and  SIMPSON  and 
MAYFIELD,  JJ.,  concur. 


BIRMINGHAM  RT.,  LIGHT  &  POWER  CO. 

V.  MORRIS. 
(Supreme  Court  of  Atobama.    May  24^  1909. 

Rehearing  Denied  June  80^  1809.) 
L  Pabties  (S  95*)— AmNnmnT— Pums  in 

PABITCnUB  GAPACtTT. 

The  captioQ  of  plaintiff's  original  complaint 
described  plaintiff  as  "administrator  of  the 
tate  of  P.,"  and  the  body  stated  tbat  plaintiff 
Bfaed  aa  audi  administrator.  The  caption  of  the 
count  added  by  amendment  deecribed  plaintiff 
as  "M.,  Admr.,  etc.."  and  in  the  body  of  the 
count  reference  to  the  actor  was  as  "plaintiff" 
and  otlierwise  referred  to  the  deceased  aa  "plain- 
tire  intestate."  Held,  that  both  the  onglnal 
and  amended  complaint  indicated  that  the  suit 
was  brought  bv  plaintiff  in  a  representative 
capacit;,  and  that  the  amendment  waa  there- 
fore not  objectionable  as  a  departure. 

[Ed.  Note.— For  other  cases,  see  Parties,  Gent 
Dig.  S  165 ;  Dec.  Dig.  {  05.»] 

2.  Stbeet  Railboads  (8  110*)  —  Injubt  to 

TBAVELEBS— CBOSSinO   TBAOK— NEOLXaEHCB 

— Plbaoino. 

A  coQDt  against  an  electric  railway  com- 
pany for  the  death  of  a  child  while  crossing  the 
tracKS  was  framed  to  assert  that  intestate  waa 
killed  by  one  of  defendant's  cars  under  control 
of  defendant's  serranta.  It  also  recited  that  her 
death  waa  caused  by  defendant's  tellnre  to  nsa 
reasonable  care  to  avoid  the  injury  after  dls- 
coTering  the  danger.  Held,  that  aoch  allegation 
of  defendant'a  negligence  was  a  mere  recital 
of  defendant's  ultimate  responsibility,  and  that 
the  count  was  therefore  not  objectionable  as 
imputing  negligence  to  defendant^  serfanto  In 
one  part  and  alleging  defendant's  corporate  neg- 
ligence In  another. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  f  224 ;  Dee.  Dig.  |  lia*} 

3.  Stbbbt  Railboads  (I  113*)  —  Death  or 
TBAVELEB—AcnoK— Evidence. 

Where.  In  an  action  for  the  death  of  a  trav- 
eler while  crosain^  an  electric  railroad  track, 
one  of  the  matenal  issues  was  at  what  dis- 
tance, under  the  surronading  circumstances,  the 
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motorman  of  the  colliding  car  Gnt  saw  deceased 
and  her  companion  as  they  approached  the 
trade  after  learing  a  car  from  which  they  had 
■lighted,  the  court  did  Qot  err  In  permitting  a 
witnesa  to  testify  that  the  car  fnHn  which  in- 
testate alighted  was  not  "going  very  fast"  at 
tlie.time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Street  Rati- 
Eoada,  Cent.  Dig.  {  287 ;  Dec  Dig.  S  113.*] 

4.  Stbebt  Railboads  Q  111*)  —  Death  of 
TUTELnt— Plea  ding— BviDBnoB. 

In  an  action  for  death  of  a  traveler  who 
had  just  alighted  from  a  street  car  as  she  pass- 
ed behind  it  oo  to  an  adjoiaiog  track,  where 
she  was  stmck  by  a  car  traTeuiur  In  the  op- 
posite diiection,  eridence  of  a  castom  and  nut 
of  the  railroad  company  requiring  the  motorman 
of  cars  passing  standing  cars  to  ring  the  gong, 
and  bring  the  naaaing  car  to  a  stop  with  the 
front  end  opposite  the  tear  end  of  the  standing 
car,  was  aomisaible  on  a  count  alle^ng  negli- 
gence generally,  not  as  a  standard  of  care  re- 
quired, but  as  evidence  of  what  was  considered 
ordinary  prudence  under  such  circumstances. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads.  Cent.  Dig.  I  225;  Dec.  Dig.  !  111.*] 

5.  EVIDENCB  (I  450*)  —  Ttpoqbaphical  BSb- 
BOB&— Explanation  bt  Pabol. 

An  electric  railroad  rule  provides  that, 
when  passing  standing  cars,  the  gong  must  be 
rung  and  car  stopped  with  front  '^d^'  opposite 
the  rear  end  of  toe  standing  car.  Held,  that 
the  word  "and"  was  a  typographical  error  for 
**end,"  and,  the  rule  being  admuslble,  evidence 
waa  competent  to  explain  uie  arror. 

[Ed.  Note.^FoT  other  casea,  see  Evidence, 
Dee.  Dig.  i  450.*] 

6.  SrmnT  Railboadb  d  111*)  —  Death  of 
n&vELn— Pleading  and  Proof. 

In  an  action  against  an  electric  railroad 
company  for  the  death  of  a  traveler  in  crossing 
donole  tracks  iMhind  a  standing  car,  a  ruiR 
requiring  cars  passing  standing  cars  to  sound 
the  gong  and  stop  with  the  front  end  opposite 
tbe  rear  end  of  the  standing  car  was  inappli- 
cable  to  a  count  alleging  negligence  of  the  mo- 
torman of  the  pasalng  car  in  &iling  to  stop 
after  having  discovered  decedent's  peril,  or  to 
defendant's  plea  of  contributory  neglignice. 

FEd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  I  220 :  Dec.  Dig.  I  111.*] 

7.  Street  Railboads  (S  93*)— Rttles— Con- 
STBUCnON — "Standiho." 

An  electric  railroad  rule  provided  that, 
wben  iMssing  standing  can,  the  gong  mast  he 
rung  and  the  car  brought  to  a  stop  with  the 
front  end  opposite  the  rear  end  of  the  stand- 
ing car.  Held,  that  the  word  "standing"  did  not 
limit  the  application  of  the  rule  to  the  passing 
of  cars  absolutely  at  rest,  but  included  cars  that 
had  stopped  and  had  }aat  started  to  continue 
tlwir  journey  from  which  passengers  might  have 
alighted. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
loads.  Dec  Dig.  I  93.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  T,  p.  6624.) 

&  Plbadino  (I  380*)— lastras— Evidence  Ad- 

KIBSIBLB— WirHDBAWAL  OF  COUNTS. 

The  trial  court  cannot  be  put  in  error  for 
the  admis8i<m  of  legal  testimony  within  the  is- 
snea  made  by  some  of  the  counts  in  the  com- 
plaint though  not  within  issnes  made  by  other 
coontB  by  subsequently  withdrawing  those 
counts,  as  to  whitm  «ily  the  evidence  in  ques- 
tion was  admissible. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cttit.  Dig.  f  1237:  Dec  Dig.  f  380.*] 


9.  Appeal  and  Ebbob  (|  1050*)— Habuless 
Ebbob— Admission  of  Evidence. 

In  an  action  against  an  electric  railroad 
company  for  the  death  of  a  traveler  while  cross- 
ing the  tracks,  defendant  was  not  prejudiced  by 
evidence  of  the  number  of  cars  operated  ovei 
tbe  line  about  tbe  time  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  4i;i3 ;  Dec  Dig.  |  1050.*] 

10.  Appeal  and  I^bob  (|  1050*)— Evidenci^ 
Pbejudice. 

In  an  action  for  the  death  of  a  traveler 
while  crossing  an  electric  car  track,  evidence 
as  to  the  number,  of  people  traveling  on  defend- 
anfa  ears  at  certain  hours  was  without  prej- 
udice to  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  41S3 ;  Dee.  Dig.  |  lOSO.*] 

11.  Appeal  and  Ebbob  {|  1058*)— Habuless 
Ebbob— Exclusion  of  Aduitted  Evidence. 

Exclusion  of  evidence  previously  erroneous- 
ly admitted  cures  the  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4178;  Dec.  Dig.  {  1053.*] 

12.  DiBCOVEST  (S  79*)  —  iNTEBBOaATOBIBS  — 

Nonbesponsive  Akswebs— Exclusion. 
Where  plaintiff  in  answer  to  Interrogato- 
ries submitted  by  defendant  added  certain  non- 
responsive  matter  concerning  intestate,  plaintiff, 
on  defendant  offering  the  answers  in  evidence, 
waa  entitled  to  the  exclusion  of  ao  madi  of  the 
answers  aa  waa  improper. 

[Ed.  Note.— For  other  eases,  see  Discovery, 
Gent  Dig.  SI  99-101 ;  Dec.  Dig.  |  79.*} 

18.  Appbal  and  Ebbob  (|  1058*)— Habiclebb 
Ebbob. 

Subsequent  allowance  in  substance  of  a 
question  erroneously  excluded  cures  the  error, 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4200;  Dec  Dig.  S  1058.*] 

14.  Tbial  (ff  251*)— Requested  Chabge- Ap- 

PLICABILITT  TO  PLEADING. 

Requested  charges  not  applicable  to  the  is- 
Bvea  made  luider  the  only  count  of  tbe  complaint 
submitted  to  the  jury  were  properly  refused. 

[Ed.  Note.— -For  ottier  cases,  see  TriaL  Cent. 
T)Sg.  S  587;  Dec  Dig.  {  231.*] 

15.  diBEET  Railboads  ({  118*)  —  Death  of 

TBAVELEB— INSTBUCTJONB. 

Where,  in  an  action  for  death  In  a  collision 
with  an  electric  car,  the  only  Issue  submitted 
waa  based  on  a  count  charging  negligence  aft- 
er discovery  of  intestate's  peril,  a  requested 
charge  that,  ^en  though  the  jury  believed  that 
an  experienced  motorman  might  have  been  ablr 
to  stop  the  car  sooner,  yet,  if  the  motorman  in 
charge  thereof  did  all  he  could  to  stop  the  car 
after  he  saw  intestate,  the  jury  should  find  for 
defendant,  was  properly  refused,  as  eliminatinf; 
intestate's  peril,  and  as  misleading  the  jury  to 
differentiate  between  the  care  required  of  an  ex- 
perienced motorman  and  that  of  the  motorman 
In  question. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  1  258;  Dec.  Dig.  S  US.*] 

16.  Street  Railboads  (S  D3*)  —  Death  of 
Tbaveleb— Cabe  of  Motobman. 

In  an  action  against  an  electric  railroad 
company  for  the  death  of  a  traveler  while  cross- 
ing the  track,  baaed  on  discovered  peril,  tbe 
question  was  whether  after  discovery  of  intes- 
tate's peril  tbe  motorman  used  all  means  at  bis 
command,  skillfully  and  in  proper  order,  to 
avert  the  injury,  thereby  doing  all  he  could  to 
stop  the  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Crat  Dig.  I  199;  Dec.  Dig.  I  03.*] 
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17.  Stber  Bailboads  (i  118*)  —  Death  of 

TBAVELEB— iNBTBUOriOlTS. 

A  KQaested  cbaiKe  tbat,  If  the  motorman 
did  all  he  could  to  stop  the  car  after  he  saw 
int«st«te,  the  Jury  should  find  for  defendant, 
was  properly  refused,  as  eliminating  the  motor- 
man's  duty  to  warn  intestate  of  her  danger. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  i  260;  Dec  Dig.  |  11&*] 

18.  Tbial  <S  131*)— MuooKDnoT  or  Ooditsel 
— Beuedibs. 

Objections  to  aignment  of  connsel  must  be 
taken  when  the  statements  were  made,  and  not 
by  reqaesta  to  charge. 

[Ed.  Note^For  other  cases,  see  Trial,  Cent 
Dig.  i  318 ;  Dec.  Dig.  {  131.*] 

19.  Tbial  (S  260*)— Requests— Retusai.. 

It  Is  not  error  to  reftue  a  requested  charge 
sabstantlally  covered  by  other  reqaests  given. 

[Ed.  Note.— For  other  eaaes.  see  Tziml,  Gent 
Dig.  I  651 ;  Dec.  Dig.  |  260*] 

Appeal  from  City  Court  of  Birmingham ; 
H.  A.  Sharpe,  Jodge. 

Action  by  W.  O.  Morris,  administrator, 
against  the  Birmingham  Railway,  Light  & 
Power  Company  for  wrongful  death  of  a 
child  on  the  track.  JtU^ent  for  plalntllC, 
and  defmdant  appeals.  Affirmed. 

The  ninth  count  of  llie  complaint  Is  as 
follows :  "Plaintiff  daima  of  the  defoidant 
corporation  $86,000  as  damages,  for  that 
on.  to  wit;  the  20th  day  of  May,  1906,  de- 
fendant was  engaged  In  the  bnslnesa  of  a 
commtm  carrier  of  passengwS' for  hire  in 
Jeflerson  county,  Ala.,  and  In  propelling  cars 
by  means  of  electricity  In  said  county  and 
state,  and  while  so  engaged  as  said  common 
carrier  detenduifa  agenta  and  sorrants  In 
charge  of  <me  of  its  cars,  after  diacoverlng 
chat  plelntUTs  intestate  was  in  danger  of 
injury,  which  danger  consisted  In  being  in 
danger  of  beliv  over  or  killed  by  a 
oar  on  defendants  track  or  railway,  wbl<A 
car  wu  under  the  control  and  management 
of  defwdanf  8  aemnts  or  employes  and  Cfp- 
erated  by  th«n,  and  plaintltTs  intestate  was 
on  defendant's  said  railroad  tntSk  crossing 
the  same,  and  said  snrants  or  emrHiaytm  neg- 
ligently failed  then  and  there,  to  nse  rea- 
sonable and  proper  care  and  diligence  to 
aToid  injuring  said  intestate,  when  the  use 
of  said  such  reasonable  care  and  diligence 
would  have  premted  an  injniy,  whereby 
plaindflS  tatestete  was  then  and  there  in- 
jured by  one  of  defendant's  street  cars  strik- 
ing or  running  upon  her,  and  her  death 
was  caused  by  a  failure  of  defendant  to 
nse  reasonable  care  and  diligence  to  avoid  in- 
juring Mid  intestate  after  dlsoorerinc  her 
danger  of  Injory.  when  the  use  of  such  rea- 
fwnable  care  and  diligence  would  have  avoid- 
ed said  intestate's  injury ;  hence  this  suit" 
The  caption  of  the  complaint  Is  "W.  O. 
Morris,  as  administrator  of  the  Estate  of 
Eranda  Pearson." 

The  following  special  charges,  requested  by 
the  defendant  and  refused,  are  deemed  nec- 
emery  to  be  set  out :  "(9)  I  charge  you  that 


Mr.  B^'s  argument  that  the  defendant's  em* 
ploy^s  are  poorly  paid  has  no  foundation  of 
fact  in  this  case.  (10)  I  charge  you  tbat  Mr. 
Bell's  argummt  in  this  case  to  ttw  effect  that 
defendant  hires  new  men  to  ran  Its  cars  be- 
cause  it  is  cheaper  to  do  bo  is  improper  and 
unsupported  by  the  evldoice.  (11)  Even 
though  yon  may  believe  that  an  e^ierlenced 
motorman  mMEht  have  been  able  to  stop  the 
car  sooner,  yet  If  you  believe,  from  all  the 
evldaice  in  the  case^  tliat  Busier  did  all  be 
could  to  wtop  the  ear  after  he  saw  plain- 
tilTs  intestate,  you  must  find  a  verdict  In 
favor  <tf  the  dtfendant" 

Tillman,  Orubb,  Bradley  ft  Morrow,  for 
appellant  Allen  &  BeU  and  Frank  S.  White 
tt  Sons,  for  appellesu 

McCLELLAN,  J.  Connta  1,  8,  4,  and  7  of 
the  complaint  were  stricken  on  douurrer. 
Counts  2,  6,  9,  S,  and  10  were  eliminated 
from  tbe  Jury's  consideration  by  charges  re- 
quested by  the  defendant  The  trial  was 
had  alone  on  count  9.  Tbe  r^orter  will  set 
oot  the  count 

Tbe  plaintiff's  intestate  was  Evanda  Pear- 
son. At  the  time  of  her  death  she  was  11 
years  and  5  months  of  ag&  She,  with  a 
younger  sister,  had  taken  a  car  of  the  de- 
fendant for  Gain  Station  in  Avondale  on  d^ 
fendant's  line,  had  been  carried  by  the  sta- 
tion. The  c(Hiduetor*s  attrition  was  called  to 
the  fact  The  car  was  stopped  about  200 
yardB  beyond  the  station,  and  the  children 
permitted  to  alight  It  was  raining,  and 
Evanda  Immediately  upon  leaving  the  car 
raised,  or  had  raised  for  her,  an  umbrella. 
The  car  from  which  she  with  her  sister  tiad 
alighted  moved  on.  As  it  did  so,  a  train  of 
the  defendant  going  in  an  opposite  direction 
approached,  and  tbe  children,  evidently  ob- 
livious of  the  fact  and  of  their  danger, 
crossed  the  track  on  which  the  car  they  had 
Just  left  had  come,  crossed  tbe  space  be- 
tween that  and  a  parallel  on  which  the 
other  train  was  moving,  and,  with  the  view 
to  crossing  it  Went  upon  the  latter  track. 
Tbe  younger  slater,  being  slightly  in  front 
of  Evanda,  escaped  with  comparatively  slight 
injuries.  Evanda  was  killed.  The  nintb 
count  sought  to  charge  tbe  defmdant  with 
req;H>nslblUty  tor  intestate's  death  upcm  tbe 
theory  of  negligence  after  discovery  at  her 
perU. 

By  appropriate  demnrra  two  main  points 
of  objection  to  tlia  count  were  n^ed  below, 
and,  being  overruled,  are  again  pressed  here. 
One  is  that  Morris  sues  in  his  Individual, 
and  not  in  a  rcpresontotlve,  caiwdty.  The 
caption  to  the  count,  which  was  altered  by 
amendment,  describes  the  plaintifl  aa  "W.  C. 
Morris,  Adm'r,  ete.**  In  the  body  of  the 
count  the  refermce  to  tbe  actor  is  as  "plain- 
tifl^"  and  otherwise,  referring  to  tbe  de- 
ceased, as  *ti1alntur8  intestate.**   The  cap- 


■For  other  oases  see  same  toplo  and  sectloo  NQHBKB  la  Dee.  ft  Am.  Diss.  1M7  to  data,  ft  Bsportsr  laOmm 
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tlon  of  tlie  original  complaint  described  Mor- 
ris "as  administrator  ot  tbe  estate  of  Eranda 
Pearson"  and  in  tbe  body  of  the  first  count 
It  Is  stated  Morris  sues  as  admlnlsirator  of 
tbe  estate  of  Evanda  Pearson.  Tbe  status 
Is  not  materially  different  from  that  ruled 
upon  In  K.  C.  M.  &  B.  Ry.  v.  Matthews,  112 
Ala.  298,  89  South.  207.  It  was  there  held 
that  the  action  was  in  a  representative  ca- 
pacity. We  do  not  understand  Bryant  v. 
Sou.  By.  Co.,  137  Ala.  48S.  84  South.  562.  to  be 
opposed  by  the  Matthews  Case,  though  it  Is 
expressly  ruled  In  the  latter  that  original 
counts  may  be  looked  to  In  determining 
wbether  a  d^arture  has  been  wrought  In  the 
count  added  by  way  of  amendment  Tbe 
objection  stated  was  properly  disallowed. 

The  other  objection  is  that  In  the  count 
the  Imputation  of  the  negligence  allied  Is 
confused.  In  one  averment,  it  is  imputed  to 
the  servants  of  the  defendant,  and  in  anoth- 
er to  the  defendant;  tbe  appellant  ascribing 
to  the  latter  averment  the  meaning  of  cor- 
porate n^llgence.  We  do  not  think  the  al- 
l^ations  susceptible  of  the  construction  ap- 
pellant would  put  upon  tbem.  The  count 
must  be  construed  as  a  whole.  Nor  should 
It  be  construed  entirely  without  reference 
to  the  Idea  patent  on  its  face  intended  to  be 
expressed.  The  connt  was  framed  to  assert 
that  plaintiff's  Intestate  was  killed  by  a  car 
of  the  defendant,  and  that,  when  the  injury 
was  suffered,  tbe  car  was  under  the  control 
mid  management  of  tbe  defendant's  servants, 
etc.  After  alleging  the  negligence  of  tbese 
servants,  eta.  In  the  premises  and  the  death 
of  intestate  resulting  therefrom,  it  Is  then 
written  that  "her  death  was  caused  by  tbe 
failure  of  defendant  to  use  reasonable  care 
and  diligence  to  avoid"  tbe  injury  "after 
discovering  her  danger  of  injury."  This  lat- 
ter averment  had  been  made  before  in  tbe 
count  in  connection  with  the  negligence 
ascribed  to  the  servants,  etc.  It  is  evident 
that  the  tautological,  latter,  averment,  re- 
ferring tbe  result  to  the  defendant's  want  of 
care  and  dilig^ce,  was  no  more  than  the 
expression  by  the  pleader  of  the  ultimate 
responsibility  of  tbe  defendant  whose  repre- 
sentative had  occasioned,  after  discovering 
ber  pern,  the  alleged  culpable  wrong  to 
plaintiffs  intestate.  In  the  scope  of  the 
servants',  etc.,  duty  their  knowledge  of  peril 
was  that  of  the  defendant  Their  eyes  were 
Its  eyes  In  an  action  of  this  character.  B.  R. 
L.  &  P.  Ckk  V.  Glover.  142  Ala.  492,  88  South. 
836.  dealt  witii  a  count  (fifth)  purporting  to 
charge  a  wanton,  etc.,  injury,  and  this  court 
held  that  the  count  did  not  Impute  tbe 
requisite  knowledge  to  the  motorman,  but  to 
the  defendant  and  thereby  failed  to  charge 
an  essential  to  wantonness,  etc.,  viz..  knowl- 
edge of  the  agent  or  servant  whose  act  pro- 
duced the  movement  of  the  car  from  which 
ttie  tojory  was  alleged  to  proximately  result 
The  Glover  Case  is  not  akin  to  that  at  bar 
In  tbe  particular  under  consideration.  Aside 
fzom  the  coastmcUtm  glvoi  tbe  count  1^  us, 


the  recent  decision  In  B.  R.  L.  &  P.  Co.  v. 
Moore,  151  Ala.  827,  43  South.  841.  Is  author- 
ity for  the  unsoundness  of  appellant's  objec- 
tion. It  accordingly  results  that  the  defend- 
ant was  not  due  tbe  affirmative  charge  on 
tbe  theory  that  tbe  conjoint  charge  of  negli- 
gence by  the  servants,  etc.,  and  by  the  de- 
fendant were  not  proven  as  alleged,  since 
there  was  testimony  tending  to  show  the  neg- 
ligence averred  after  discovery  of  peril,  and, 
if  credited,  availed  to  render  the  defendant 
liable,  unless  contributory  n^igence  relieved 
It  The  count  Is  not  otherwise  objectionable. 

The  witness  Shelly  was  asked  bow  fast  the 
car  from  which  intestate  had  alighted  was 
going  Just  previous  to  the  injury.  He  an- 
swered that  he  did  not  know.  He  was  then 
asked  whether  it  was  going  fast  or  slow. 

'.i(>  "tlon  was  made  to  the  question  because 
It  sought  immaterial,  irrelevant  Incompe- 
tent and  Illegal  testimony.  One  of  the  vital 
Issues  under  the  ninth  count  was  at  what 
distance,  and  the  surrounding  circumstances, 
the  motorman  of  the  car  inflicting  tbe  Injury 
first  saw  the  children  as  they  approached  or 
were  npoa  bis  track.  To  determine  that  Is- 
sue, it  was  necessarily  pertinent  to  inquire 
how  rapidly  or  slowly  the  first  train  cleared 
and  uncovered,  from  the  viewpoint  of  tbe 
motorman  on  the  car  producing  the  injury, 
tbe  children  as  they  stttrted  across  the  two 
tracks.  This  brief  statement  will  suffice  to 
show  that  none  of  the  grounds  of  objection 
were  well  taken.  The  answer  was:  "Not 
very  fast  I  don't  think."  The  motion  to 
exclude  was  properly  overruled,  because  the 
answer  was  the  equivalent  of  his  best  judg- 
ment between  the  two  alternatives,  fast  or 
slow.  Tbe  previous  statement  that  he  did 
not  know  how  fast  that  car  was  then  run- 
ning referred  obviously  to  the  rate  of  speed, 
and  not  to  its  motion  of  fast  or  slow. 

The  court  permitted  plaintiff  to  Introduce 
rule  204,  shown  by  some  of  tbe  testimony  to 
be  in  force  on  the  occasion  in  question ;  and 
also  admitted  testimony  of  a  custom  of  like 
character  to  the  requirements  of  rule  204 
prevailing  in  the  operation  of  defendant's 
cars  and  trains.  Rule  204  reads:  "When 
passing  standing  cars  gong  must  be  rung 
and  car  brought  to  a  stop  with  front  and  op- 
posite rear  end  of  standing  car."  It  is  too 
evident  for  doubt  that  the  Italicized  (by  us) 
word  should  be  "end"  and  not  "and";  that 
the  error  Is  typographical.  The  rule  would 
be  senseless  otherwise.  Evidence  was  prop- 
erly admitted,  if  tbe  rule  was  admissible,  to 
explain  the  patent  error  In  printing.  We 
thlnkv  in  the  first  place,  that  this  rule  was 
without  legitimate  bearing  on  the  issues 
arising  from  the  averments  of  the  ninth  count 
or  those  raised  by  the  one  plea  of  contrib- 
utory n^ligence  to  this  count  alleging  want 
of  proper  care,  etc,  on  the  part  of  Intestate 
after  discovery  of  her  own  peril.  The  breach 
of  tbe  rule  could  not  avail  one  who  concur- 
rently with  such  breach  or  subsequent  there- 
to negligODUy  went  tipon  tbe  track  of.  tbe 
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car  drlTen  thereon  In  rlolatton  of  the  rule. 
SuCh  conduct  the  Injured  party  wonld 
hare  at  least  neutralized  the  n^lgence  of  the 
defendant's  servant  In  vlidatlng  the  role,  and 
therefore  defeated  recovery  for  the  injury  suf- 
fered. In  such  case  the  Injury  could  not  be 
ascribed  for  proximate  cause  to  the  breach 
of  ttie  rule.  Indeed,  the  conduslon  cannot  be 
avoided,  though  the  role  may  have  been  neg- 
ligently breached  and  also  the  Intestate  might 
be  conceded  for  the  ai^ument  to  have  n^li- 
gently  pnt  herself  In  a  position  of  peril  even 
subsequent  to  the  breach  of  the  rule;  yet,  un- 
der the  averments  of  negligence  in  the  ninth 
count,  the  defendant  might  be  held  liable  for 
negligent  failure  in  doty  arising  out  of  the 
condition  created  by  both.the  negUgaces  stat- 
ed, unites  the  imperiled  intestate  was  then, 
after  she  became  aware  of  her  peril,  contrlbu- 
torlly  negligent  In  conserving  uer  own  safe- 
fy.  Accordingly,  It  is  clear  that  If  only  the 
ninth  count  had  been  in  the  case  at  tbe  time 
the  testimony  as  to  the  rule,  and  the  custom 
like  It,  was  admitted,  error  to  the  prejudice  of 
defendant  would  have  obtained.  But  the 
tenth  count,  though  later  charged  out,  was 
In  issue  when  this  testlmcmy  was  admitted. 
That  count,  though  within  our  rule,  was  as 
comprehensive  and  indeflnlte  In  averment  of 
negligence  to  injury  as  our  practice  in  such 
cases  allows.  TTnder  the  allegations  of  the 
tenth  count,  we  think  both  the  rule  and  the 
Il^e  custom  were  admissible.  Th^  tended 
to'^show  negligence.  The  argument  opposed 
to  the  action  of  the  court  below  In  admitting 
evidence  of  the  rule  and  of  the  custom  la 
largely  Insed  upon  the  decision  In  A.  O.  S.  R. 
R.  V.  Clark,  136  Ala.  462,  34  South.  917.  The 
action  there  was  for  n^lgently  setting  fire 
to  cotton.  Rules  of  the  defendant  were  ad- 
mitted, over  objection,  wherein  precautions 
were  enjoined  upon  englnemen  In  the  oper- 
ations of  their  locomotives  near  or  about 
cotton  platforms.  The  decision  took  the  ad- 
mitted rule  to  require  every  precaution  to 
prevent  the  destruction  ot  property  by  fire; 
whereas  the  legal  standard,  as  therein  de- 
clared by  the  court,  was  such  care  as  the  <Mv 
dlnarlly  prudent  man,  likewise  stationed, 
would  exerdse  In  the  premises.  The  reason- 
ing on  which  the  holding  was  rested  (and  It 
is  unassailable)  was  that  the  aactlon  of  legal 
duty  could  not  be  raised  to  an  nnoontractlng 
plalntlfTB  advantage  by  a  rule  of  the  carrier 
requiring  greater  care  than  the  law  com- 
manded. The  standard  of  negligence.  It  was 
held,  could  not  be  altered — contracted  or  ex- 
panded— by  a  rule  of  the  carrlOT  under  such 
circumstances.  But  that  is  a  totally  different 
matter  from  the  proposition  contended  for 
by  appellee  as  determinative  of  the  admis- 
sibility of  the  rule  and  custom  in  question. 
His  insistence  Is  that  the  rule  and  custom 
were  admissible  to  show  what  was  n^ll- 
gence,  as  tending  to  show  what  would  hare 
been  proper  care  und»  the  circumstances  of 
one  ordinarily  pmdent  in  the  <^>eratlon  of 
the  car  inflicting  the  ixdnry.  The  law  has 


not  defined,  for  it  cannot,  what  Is  proper 
care  In  such  cases.  The  Issue  of  negligence 
vel  non  In  such  cases  Is  as  generally  a  mixed 
question  of  law  and  fact;  and  the  law  alone 
is  inadequate  to  solve  the  matter.  It  must 
therefore  be  solved  by  recourse  to  proof  tend- 
ing to  establish  what  was  the  care  one  or- 
dhiarlly  prudent  wonld  have  ecerclsed  un- 
der the  drcumstancea ;  and,  if  tlut  care 
was  not  exercised  by  the  party  charged,  then 
the  law  pronounces  that  dereliction  to  be  neg- 
ligence. The  distinction  to  wht<Ai  we  have 
adverted,  viz.,  between  the  Inadmiaslbllity  of 
the  rule  and  custom  to  estehllsh  a  standard 
of  n^llgence  and  their  admlsslUlIty- as  evi- 
dence of  what  was  or  was  not  or^nary  pru- 
dence under  the  drcnmstances  present,  Is 
stated,  elaborated,  and  asvToved  by  Wlgmore, 
}  461,  first  book.  Ato  setting  down  the  dis- 
tinction, that  writer  thus  continues:  "This  dis- 
tinction hi  patent  enough,  but  it  Is  sometimes 
Judicially  Ignored.  Such  evidence  Is  some- 
times improperly  excluded  on  the  moneous 
sui^posltton  that  the  mere  reception  of  It  im- 
plies that  it  is  to  serve  as  a  legai  standard  of 
conduct  The  proper  method  Is  to  receive 
It  with  an  express  caution  that  it  Is  merely 
evidence^  and  Is  not  to  swve  as  a  le^al  stand- 
ard." He  then  illustrates  wIUi  two  apt 
quotations  from  decisions  treating  the  exact 
question. 

This  court  In  Helton  v.  Ala.  Mid.  B.  B..  97 
Ala.  276,  288,  12  Soutii.  276.  284,  held  that 
a  rule  giving  defined  significance  to  a  cer- 
tain act  was  properly  admitted  In  evidence 
"as  shedding  light  on  the  question  of  negli- 
gence Oik  the  part  of  the  engines  on  the  oc- 
casion of  the  plaintiff's  Injury.**  The  plain- 
tiff was  sent  forward  with  red  and  white 
lights  to  stop  a  coming  train.  He  fell  sick 
or  unconscious  on  the  tra<^,  it  was  alleged, 
and  the  train  coming  on,  ran  over  him,  sever- 
ing an  arm.  Negligence  vel  non  of  the  en- 
gineer was  the  issue,  and  his, asserted  con- 
duct in  not  Ktopping  his  train  upon  seeing 
the  white  light  waa  held  a  Jury  question,  as 
bearing  upon  wUch  the  rule  was  admitted. 
We  are  not  prepared  to  say  that  the  Helton 
Case  is  in  direct  point,  but  it  is  dear  that 
the  doctrine  announced  by  Wlgmore  was  rec- 
ognized and  applied  In  the  ruling  made  by 
this  court  in  Helton's  Case.  In  several  cases 
dedded  here,  some  of  which  are  noted  In 
brief  of  counsel  for  awellee.  It  was  ruled 
that  breach  of  a  reasonable  role  by  the  plain- 
tiff proximately  contributing  to  his  Injury 
forbade  a  recovery  by  him  therefor,  ^e 
doctrine  announced  in  Wlgmore.  supra,  ap- 
pears to  he  widely  a-VproveH  and  applied  in 
many  other  Jurisdictions,  though  it  has  been 
said  that  there  are  decisions  to  the  contrary. 
The  Massachusetts  court,  in  Stevens  v.  Boe- 
ton  R.  R..  184  Mass.  476,  69  N.  E.  838,  Is  In 
accord  with  the  declaration  by  Wlgmore.  In 
that  case  the  Chief  Justice  admits  the  en- 
tire want  of  harmony  In  dedston  dsewhere 
on  the  point;  but.  notwithstanding,  reaf- 
firms the  view  of  that  court  as  Indicated,  and 
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that  niKiii  a  long  line  of  adjudications  there 
and  elsewhere.  And  In  discussing  the  ques- 
tion an  analogy  is  stated  to  exist  between  it 
and  the  case  where  an  ordinance  enjoins  a 
duty.  In  the  course  of  the  opinion  it  is  said : 
"So  a  rule  made  by  a  corporation  for  the 
galdance  of  Its  servants  in  matters  affecting 
the  safety  of  others  Is  made  In  the  perform- 
ance of  duty  by  a  party  that  la  called  upon 
TO  consider  methods,  and  determine  bow  its 
bnslnesB  shall  be  conducted.  Snch  a  rule 
made  known  to  Its  servants  creates  a  duty 
of  obedience  as  between  the  master  and 
serrant  and  disobedience  of  It  by  the  servant 
Is  neglfgance  as  between  the  two.  If  such  dis- 
obedience Injnrlonsly  affects  a  third  person, 
it  is  Aot  to  be  assumed  in  favor  of  the  master 
that  the  negligence  was  Immaterial  to  the 
Injured  person,  and  that  his  rightd  were  not 
affected  by  it.  Rather  ought  it  to  be  held  an 
implication  that  thete  was  a  breach  of  duty 
towards  him,  as  well  as  towards  the  master 
who  prescribed  the  conduct  that  he  thought 
necessary  or  desirable  for  protection  In  such 
cases.  Against  the  proprietor  of  a  business 
the  methods  which  he  adepts  for  the  protec- 
tion of  others  are  some  evidence  of  what  he 
tbinlcB  necessary  or  proper  to  Insure  their 
safety."  The  Minnesota  court  in  Fonda  v. 
St.  Paul  R.  R.  Co..  71  Minn.  438,  74  N.  W. 
166,  70  Am.  St  Rep.  341,  is  opposed  to  the 
views  above  stated.  It  appears  to  be  against 
the  weight  of  authority  and  also  to  be  sub- 
ject to  the  criticism  that  the  learned  court 
confused  the  clear  distinction  pointed  out 
by  Wlgmore.  In  argument  the  decision  In 
Fonda's  Case  Is  largely  rested  on  the  Idea 
that  to  allow  In  eyldence  a  rule  Intended  for 
the  safety  of  third  parties  as  tending  to  show 
negligence  in  the  act  or  omission  complained 
of  is.  In  ^ect,  to  penalize  the  promulgation 
of  such  rules — wholesome  as  they  may  be — 
and  thus  (Uscourage,  rather  than,  as  should 
be  done,  encourage  such  a  course.  It  is  ob- 
vious that  these  observations  are  not  argu- 
ments against  the  rule  there  repudiated,  but 
refer  only  to  a  mere  consequence  which  Is  it- 
self draied  in  the  very  act  of  promulgating 
the  rule  for  the  conduct  of  the  business  pur- 
sued. The  rule  may  be  rescinded  at  the 
pleasure  of  the  institution,  and,  when  It  pro- 
mulgates the  rule,  It  Is  an  admission  that  due 
care  requires  the  course  of  conduct  enjoined 
by  the  rule.  The  Minnesota  Case  is  not 
sound,  we  think,  and  is  also  against  the 
weight  of  authority.  These  cases  may  be 
read  with  profit  on  the  question:  Lake  Shore 
R.  B.  v.  Ward,  135  111.  511,  26  N.  E.  520; 
Chicago  R.  R.  V.  Lowltz,  218  III.  24,  75  N. 
E.  755;  C,  B.  &  Q.  R.  R.  v.  Krayenbuhl,  65 
Neb.  880,  91  N.  W.  880,  50  L.  R.  A.  920,  926 ; 
Hobbs  V.  Eastern  R.  R.,  66  Me.  572;  Frlz- 
zell  V.  Omaha  R.  R.,  124  Fed.  176,  59  C  C. 
A.  382 ;  Nassau  v,  Corliss,  126  Fed.  355,  61  C. 
C.  A.  257;  G-,  C.  ft  S.  F.  R.  v.  Bell,  24  Tex. 
Civ.  App.  579,  58  S.  W.  614;  Ga.  R.  Co.  v. 
WUllams,  74  Ga.  723;  Atlanta  Ry.  v.  Bates, 
103  Oa.  833.  30  &  E.  41;  Ghlcaso  By.  r.  Low- 
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ell,  151  U.  S.  209,  217,  14- Sup.  Ct.  281,  38  L. 
Ed.  131;  Warner  v.  B.  &  O.  B.  R.,  168  U.  S. 
330,  18  Sup.  Ct.  68,  42  L.  Ed.  491.  As  stated 
before,  under  the  broad  averments  of  negli- 
gence in  the  tenth  count,  the  negligent  breach 
of  the  duty,  If  found.  In  respect  of  the  ob- 
servance of  proper  care  on  the  part  of  the 
motorman  in  control  of  the  car  approaching 
oa  a  parallel  track  to  that  occupied  by  the 
car  Just  left  by  the  Intestate,  was,  of  course, 
an  Issue;  and  at  the  stage  of  the  trial  at 
which  the  question  of  the  admissibility  of 
rule  204  and  of  evidence  of  a  like  custom 
arose  the  court  could  not  assume  and  antic- 
ipate that  a  condition  would  later  prevail 
at  the  conclusion  of  the  whole  testimony 
warranting  the  affirmative  charge  against  a 
recovery  under  the  tenth  count.  If  the  de- 
fendant had  properly  sought  the  exclusion  of 
such  testimony  when  the  affirmative  charge 
as  to  count  ten  was  given,  all  testimony 
anent  the  rule  and  the  custom  would  doubt- 
less have  been  excluded.  The  trial  court 
cannot  l>e  put  In  error  for  the  admission  of 
l^al  testimony  within  issues  made  by  some 
of  the  counts,  and  not  within  those  made  by 
others,  by  the  act  of  latterly  charging  the 
Jury  in  denial  of  their  right  to  predicate  a 
recovery  on  certain  counts  to  which  only  the 
testimony  complained  against  could  be  legal- 
ly referred  or  legally  admitted  to  support. 
Some  of  the  argument  for  appellant  proceeds 
on  the  Idea  that,  when  the  rule  and  custom 
were  admitted  there  was  no  tendracy  In  the 
evidence  to  the  effect  that  the  car  was  stand- 
ing within  the  rule.  The  object  of  the  rule 
being  to  render  more  safe  the  alighting  of 
passengers  from  one  car  by  requiring  the  gong 
of  an  approaching  car,  on  the  other  track  to 
be  rung,  and  also  by  stopping  it  opposite  the 
car  from  which  the  passengers  had  alighted, 
we  think  the  question  whether  the  east-bound 
car  was  a  standing  car  within  the  rule  was 
for  the  Jury.  There  was  testimony  tending 
to  show  that  the  east-bound  car  was  moving 
very  slowly,  and  had  only  moved  a  short 
distance  when  the  rapidly  moving  west-bound 
car  passed  it  If  this  be  true,  and  there  was 
other  testimony  having  a  like  tendency,  the 
motorman  of  the  approaching  west-bound  car 
may  have  seen  the  east-bound  car  when  it 
was  standing,  and  that  In  such  nearness  as 
to  require  of  blm  as  an  ordinarily  prudent 
operative  observance  of  the  rule  with  tespect 
to  the  ringing  of  the  gong  and  preparation 
to  stop  bis  car  opposite  the  then  standing  car. 
The  track  at  that  point  was,  as  appears  from 
at  least  some  of  the  testimony,  unobstructed 
for  many  hundreds  of  feet  In  the  direction 
from  which  the  approaching  car  came.  We 
do  not  think  the  rule  or  the  custom  can  be 
circumscribed  in  effect  and  controlling  oper- 
ation to  that  exact  moment  of  time  when  one 
car  Is  perfectly  still,  and  when  the  opposite 
car  is  BO  related  to  the  stationary  car  as 
that.  If  the  opposite  car's  movements  were 
unhindered.  It  would  pass  a  standing  car.  If 
the  contrary  was  the  effect  of  the  rule- or  ens- 


Digitized  by 


2M  BO  SOUTHERN  REPORTBB. 


torn,  the  Terr  reason  of  tbeir  existence  would 
be  liTiored.  If  the  ringing  of  the  gong  and 
the  stopping  of  the  car  were  by  the  rale  or 
custom  required  only  when  one  car  was  per- 
fectly at  rest  and  when  the  moving  car  was 
exactly  opposite  the  former,  the  rule  or  cus- 
tom could  not  possibly  serve  Its  object,  be- 
cause It  is  hardly  possible,  much  lees  prob- 
able, tliat  a  car  running  20  miles  an  hour 
could  be  gotten  under  control  within  the 
length  of  another  motor  car  and  trailer. 
Giving  the  rule  or  custom  their  only  ration- 
al construction,  It  must  be  held  that  tbeir 
observance  comprehends  the  exercise  of  or- 
dinary prudence  In  view  of  their  object  as 
to  when,  at  what  point,  before  the  moving  car 
reaches  the  stationary  car,  the  gong  should 
be  sounded  and  the  preparation  to  effect  the 
required  stop  opposite  the  standing  car  should 
be  entered  upon.  And.  If  the  standing  ear 
proceeds  npon  the  passage  thereby  of  the 
opposite  car,  a  like  prudence.  In  keeping  with 
the  object  inspiring  the  rule  or  custom  must 
be  exercised.  There  was  no  error  admit- 
ting the  rule  or  custom  under  count  10. 
The  exclusion  of  both  later  was  not  sought 
We  are  unable  to  see  how  the  testimony 
as  to  the  number  of  cars  operated  over 
that  line  about  the  time  of  the  event  was. 
If  error,  prejudicial  to  defendant  We  are 
not  at  all  sure  but  that  such  testimony 
was  admissible  In  proof  of  the  averment  that 
the  defendant  engaged  in  operating  cars,  etc., 
as  a  common  carrier  of  passengers  for  hire, 
if  error  at  all  under  the  Issues  then  In  the 
case,  the  question  to  the  witness  Brown  as 
to  the  number  of  people  traveling  on  de- 
fendant's cars  at  certain  hours  was  without 
prejudice  to  defendant  The  court  excluded 
all  rules  save  204;  hence  their  original  ad- 
mission was  rendered  barmlesB,  If  then  er- 
roneooa. 

The  defradant  propounded  under  the  stat- 
ute Interrogatories  to  the  plaintiff.  In  the 
answer  by  the  plaintiff,  and  not  called  for 
by  any  interrogatory  propounded  to  the  plain- 
tiff,, this  sentence  appears:  "And  she  was 
considered  by  her  schoolmates  and  teacher 
as  very  bright"  Hie  next  and  conclnding 
expression  In  the  answers  was:  "She  was 
my  wife's  sister's  child,  and  I  knew  her  to  be 
very  bright"  On  the  trial,  when  the  defend- 
ant offered  these  answers  as  a  whole,  plain- 
tiff moved  to  exclude  the  first  quoted  ex- 
pression, and  over  defendant's  objection  the 
court  granted  the  motion.  It  has  been  sever- 
al times  held  here  that  the  purpose  of  this 
statute— discovery  In  action  at  law^was  to 
elldt  legal  testimony.  The  statement  ezdnd- 
ed  was  palpable  hearsay.  The  privilege  of 
offering  the  answer  was  entirely  with  defend- 
ant The  status  theia  was  that  the  court  ex- 
cluded Ul^ial  testimony  offered  by  the  oppo- 
site party.  We  see  no  reason  to  deny  the 
respondfflit  to  sndi  Interrogatories  the  right 
to  dimlnate  Illegal  evidence  he  has  Incorpo- 
rated In  his  answers.  Such  was  the  early 
view  <tf  this  oourt  In  Frltchett  v.  Munroe,  22 


(Ala. 

Ala.  501,  609.  The  twenty-ninth  assignment 
of  error  was  robbed  of  Its  point  by  the  subse- 
quent allowance  by  the  court  of  the  same 
question,  in  substance,  previously  disallowed. 

This  brings  us  to  the  consideration  of  the 
errors  aaslgnwd  on  specUl  charges  refused  to 
defendant  Hie  court  at  the  instance  of  the 
defendant  charged  the  Jury  Uiat  only  ooe 
count,  the  ninth,  was  submitted  to  the  jury 
for  their  consldwatlon ;  and  also  on  like  le- 
qneat  Instmcted  the  Jury,  In  the  stRHigest 
terms,  what  was  essential  to  be  whown  by  the 
evidence  In  order  to  sustain  the  averments 
of  that  count  for  negligence  after  discovery 
of  intestate's  peril.  Among  the  refused  charg- 
es are  those  numbered  1,  2,  8,  4,  8,  12,  13, 
and  14.  These  charges  r^atsd  to  matters 
that  could  not  have  had  any  bearing  upon 
the  issues  made  by  the  ninth  eonnt  nor  upon 
the  issues  made  by  the  pleas  thereto.  They 
evidently  related  to  matters  thought  to  be 
[>ertinent  to  the  issues  raised  by  other  plead- 
ings. Since  the  court  eliminated  all  counts 
save  the  ninth,  no  injury  to  appellant  If  er- 
ror at  all,  could  have  attended  the  refusal  of 
such  charges.  Besides,  it  does  not  appear 
that  the  refusal  of  these  charges  was  previ- 
ous to  the  action  of  the  court  Id  restricting 
the  right  of  possible  recovery  to  the  negli- 
gence charged  In  the  ninth  count 

Charge  11  was  properly  refused  because  It 
was  aside  the  issue,  and  because  it  was  mis- 
leading. The  Issue  was  due  cere  and  dili- 
gence vel  non  after  discovery  of  peril.  The 
charge  deals  <»ily  wltii  his  acts  after  seeing 
the  Intestate  ^thout  regard  to  her  perlL 
Furthnmore,  the  charge  was  calculated  to 
mislead  the  Jury,  In  that  a  dlstlnctlcm  might 
be  taken  between  an  operlenced  motorman's 
ablU^  to  stop  the  car  and  that  of  this  mo- 
torman,  and  the  latter  to  the  exoneration  (jf 
defoHlant  from  liability.  The  qoestlon  was, 
not  whether  this  motorman  did  all  be  could 
to  stop  the  car,  but  whether,  after  becoming 
aware  of  Intestate's  peril,  he  used  all  means 
at  his  command,  skillfully,  and  In  proper  or- 
der to  avert  the  injury.  Louisville  &  N.  R. 
R.  V.  Toung,  158  Ala.  282,  45  South.  238,  16 
L.  R.  A.  (N.  S.)  301.  Additionally  the  charge 
takes  no  account  of  the  duty  dependent  for 
existence  and  character  of  performance  upon 
the  circumstances  attending  the  event  to 
warn  the  imperiled  party.  L.  ft  N.  B.  R.  t. 
Yoouft  supra. 

The  charges  9  and  10  affirm  the  absence 
of  evidence  to  justify  statements  made  by 
plalntiflTs  counsel  In  argument  The  objec- 
tion should  have  been  made  when  the  state- 
ments  were  made.  Special  charge  Is  not  the 
proptf  method  for  obviating  the  effect  of  ar- 
gument asserted  to  be  improper.  There  was 
no  error  In  the  refusal  of  these  charges. 

The  genoal  -affirmative  charge,  and  else 
that  confined  to  count  9,  were  properly  r^s- 
ed  to  defendant. 

Refused  diarge  S  finds  substantial  dnpli- 
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cate  In  aereral  of  tbe  cbargeB  given  at  tbe  In- 
stance of  tbe  defctndant 

Tbe  Inoee  In  the  case  on  tbe  ninth  connt, 
and  the  pleading  to  It,  were  for  tbe  jory. 
Tbe  erldence  on  die  trial  la  ^borate];  set 
out  In  the  bUL  we  wUl  not  attempt  a  re> 
hearaal  of  It  A  careful  consideration  of  It 
must  conTince  that  tbe  testlmcoiy,  either  as 
matter  ot  confltet  apparent  or  as  matter  of 
reasonable  Infncnce,  required  the  Jury's 
service  to  determine  the  facts  under  the  law. 

We  discover  no  error  in  tha  recwd,  and  the 
Judgment  Is  affirmed. 

Affirmed. 

DOWDELU  C.  J.,  and  ANDBBSON  and 
8ATRB.  31^  concur. 


KEW  COXNELLSYILLB  GOAL  ft  COKE 

GO.  V.  KILOORE. 
(Supreme  Court  of  Alabama.    June  10,  1909.) 

1.  Masteb  and  Servant  (S  256*)— Injubt  to 

SKBTART— COUPUINT— SUFTICirNCT. 

A  complaint  allegine  that  defendant  op- 
erated a  coal  mine,  that  phUntlS  wliile  employed 
as  a  miner  and  in  the  diacharfe  of  hia  duty  was 
injnred  because  of  defects  in  a  skidway,  etc., 
shows  that  plaintiff  was  engaged  In  the  duties 
of  his  employment  at  the  time  of  the  injary. 

[Ed.  Note.— For  other  cases,  see  Master  and 
S«n«nt,  Cent  Dig.  H  809-815;  Dee.  Dig.  1 

2.  MaSTEI  and  SnVANT  a  118*)— IKJUBT  TO 

SEBVAmr— "Wats,  Wobks,  Machirbbt.  <» 
Plant." 

A  signal  rope  in  a  coal  mine  which  extends 
from  tbe  hoisting  engine  on  ton  oi  the  ground 
into  the  mine,  oaed  to  signal  the  engineer,  Is 
a  part  of  tlie  ways,  woAs,  machinery,  or  plant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  118.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8.  pp.  7420,  742T1 

8.  NnOUOEHCB  (I  117*)— GONTBIBUTOBT'NBQ- 
UOKHCE— PLBADIKQ. 

A  plea  oC  eontrlhatory  negligence  most  al- 
lege the  facts  constituting  tbe  negligence. 

lEA.  Note.— For  other  cases,  see  N^ligence, 
Cent.  Dig.      195-197 ;  Dec  Dig.  i  117.*] 

4.  Masteb  and  Sebvant  (S  262*)— Injitbt  to 

SeBVAHT— GONTBIBUIOBT  NsaLIGENOB. 

In  an  action  for  injury  to  a  coal  miner 
caused  by  defects  In  a  sindway,  a  plea  alleging 
that  the  injuries  were  tbe  proximate  result  of 
plaintiff's  own  negligence,  in  tliat  he  gave  a 
signal  to  tbe  hoisting  engineer  to  pull  a  bui^et 
out  of  tbe  shaft  at  full  speed,  knowing  that  tbe 
bucket  was  apt  to  Jump  from  tbe  skidwa^  and 
injure  him,  sufficiently  alleged  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  859;  Dec  Dig.  f  262.*] 

6.  Masteb  and  Sebvant  (S  2A2*)— Injubt  to 
8kbva:«t— NEauQENCB  OF  Fellow  Sebvant 
—Pleading. 

In  an  action  for  Injuries  to  a  coal  miner 
caused  by  defects  in  the  ekidway  causing  a 
bucket  to  Jum{>  out  of  it  a  plea  alleging  that 
plaintilTs  injuries  were  the  proximate  result  of 
the  negligence  of  a  fellow  servant  in  that  a 
timber  was  negligently  l(Aded  in  the  bucket 
causing  tbe  injury,  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  «  857 ;  Dec  Dig.  S  262.*] 


6.  Masteb  and  Sebvant  (|  262*)— Injttbt  to 
Sebvant— CoNTBiBTTTOBT  Neoligencb. 
In  an  acticn  for  injuries  to  a  coal  miner 
caused  by  defects  in  the  ekidway.  resulting  in 
a  bucket  jumpiDg_out  of  it,  a.  plea  which  al- 


leges that  plsTntiff  was  guifty  of  contributory 
negligence.  In  tbat  be  directed  and  aided  In  the 
construction  of  the  skldway,  signal,  and  appa- 
ratus, and  that  tbe  unsafe  condit]<Hi  was  known 
and  obvious  to  him,  and  that  he  remained  in 
the  service  after  such  knowledge,  Is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  i  262.*] 

7.  Masteb  and  Sebvant  (|  262*)— Injubt  to 
Sxbvani^Absuuption  or  Bisk- Pleading. 

A  plea  alleging  assumption  of  risk  In  the 
servant  suing  for  a  personal  Injury,  hut  allying 
tacts  relating  to  contributory  negUgeDce.  Is  In- 
sufficient 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  |  262.*] 

8.  Masteb  and  Sebvant  (i  i62*)— Injubt  to 
Sebvant  —  Cortbibutobt  Negligence  — 
Pleading. 

A  plea  of  contributory  n^llgence  of  the 
servant  suing  for  a  personal  injury,  which  does 
not  all^e  that  tbe  negligence  contributed  proz- 
imately  to  tbe  Injury,  is  Insufficient. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  859;  Dec  Dig.  {  262.*] 

9.  Masteb  and  Sebvant  (S  2^*)— Injubt  to 
Sebvant— Assumption  or  Risk— Pleading. 

In  an  action  for  Injuries  to  a  coal  miner 
caused  by  defects  in  a  skldway,  causing  a 
bucket  to  jump  out  of  It,  a  plea  alleging  that 
plaintiff  was  guilty  of  negligence  proximately 
contributing  to  his  Injury,  in  Uiat  he  had  knowl- 
edge of  the  defect  and  remained  in  Uie  employ 
for  an  unreasonable  length  of  time  with  snch 
knowledge,  etc.,  sufficientiy  pleads  assumptlm 
of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  868;  Dec  Dig.  §  262.*] 

10.  Masteb  and  Sebvant  (|  2^*)— Injubt  to 
Sebvant  —  Cohtbibutobt  Nboligknoi  — 
Pleading. 

In  an  action  for  Injuries  to  a  coal  miner 
caused  by  a  defective  skidway  causing  a  bucket 
to  jump  out  of  it.  a  plea  which  allegcB  that 
the  injuries  were  the  proximate  result  of  plain- 
tiff's own  negligence,  in  tbat  he  stood  near  the 
skidway  knowing  of  its  defective  condition  and 
thereby  exposed  himself  to  danger,  sufficiently 
chaises  contributory  negligence. 

[Efd.  Note.— For  other  cases,  see  Master  and 
Servant  D«c  Dig.  I  262.*]  . 

11.  Masteb  and  Sebvant  (|  243*)— Injubt  to 
Sbbvaht  —  Contbibdtobt  Neguobncb  — 

DiSOBEDXENCX  of  iNSTBUCnOKS. 

Where  an  Injury  to  a  servant  occurred  as 
the  proximate  result  of  his  own  negligence  In 
falling  to  obey  the  master's  Instructions,  be  can- 
not recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  fi}  759-77{i:  Dec.  Dig.  | 
243.*] 

12.  Mabteb  and  Sebvant  (i  262*)— Injubt  to 
Sebvant. 

In  an  action  for  injuries  to  a  coal  miner 
caused  by  defects  in  the  signal  wire  extending 
from  tbe  hoisting  engine  into  the  mine,  a  plea 
which  alleges  that  plaintiff  constructed  and 
superintended  the  construction  of  the  signal 
wire,  and  tbat  by  reason  of  bis  contribatory 
negligence  tbe  wire  became  defective,  proximate- 
ly causing  tbe  injury,  is  good  as  against  a  de- 
murrer on  tbe  ground  that  It  does  not  allege 
that  plaintiff  was  intrusted  with  the  duty  of 
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seeing  that  the  ways,  works,  aad  machine!?,  or 
plant  wer«  in  proper  ctmditiodi,  etc. 

[Ed.  Note.— For  oth»T  cum^  lee  Master  and 
Servant,  Dec.  Dig.  {  202.*] 

18.  Masteb  avd  Sebtaht  (|  262*)— Injubt  to 

SeBVART  —  COnTBIBUTOBT    NEOUOEHCB  — 

Pleading. 

Iq  an  action  for  iajnriea  to  a  coal  miut>r 
caused  by  defects  in  the  signal  wire  from  the 
hoiBting  engine  into  the  mine,  thereby  prevent- 
ing the  instant  transmission  of  signals  to  the 
eagineer,  a  plea  alleginr  that  at  the  place  where 
plaintiff  was  injured  there  waa  no  place  fixed 
tic  the  wire  for  signaling,  and  the  custom  was 
to  do  oil  the  signaling  nom  the  top  and  bot- 
tom of  tlie  shaft,  and  that  plaintiff  should  have 
used  the  accustomed  placea  to  do  his  signaling, 
etc.,  is  insufficient. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  262.*] 

14.  MASTEB  AITD  SeBVANT  ($  11S*>— IRJTTBT  TO 
Sbbvant^Ways,  Wobks,  MACHINEBT,  OB 
Plant. 

A  Bkidway  built  of  timbers  in  a  coal  mine 
On  which  a  bucket  is  operated  to  boist  coal  ond 
timber  out  of  the  mine  hy  a  rope  attached  to  the 
bucket  from  a  hoisting  engine  on  top  of  th» 
ground,  pursuant  to  signals  given  to  the  en- 
gineer by  a  wire  connected  with  the  engine  and 
extending  down  into  the  mine,  is  mth  the 
bucket,  a  part  of  the  plant. 

[Ed.  Note.— For  other  cases,  sea  Master  and 
Servant,  Dec.  Dig.  i  118.*] 

15.  TBIAXi  (i  194*)— iNSTBVOnonS— IHVADIHO 

Pbovince  of  Jubt. 

The  court  cannot  be  required  to  pve  a 
charge  that  there  Is  no  evidence  of  a  paitlenlar 
fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  439-466;  Dec.  Dig.  S  184.*] 

10.  Masteb  and  Sebvant  (S  289*)— Injiibt  to 

SEBVANT—EvIDENCB— QuEffnOff  FOB  JtTBT. 

Where,  in  an  acdon  far  injuries  to  a  coal 
miner  caused  by  defects  In  a  bucket  used  to 
hoist  materials  out  of  the  mine,  there  waa  no 
evidence  aa  to  how  long  before  the  accident 
plaintiff  bad  discovered  the  defect,  the  question 
of  reasonable  time  was  for  the  jury. 

[Ed.  Note. — For  other  oases,  see  Master  and 
Servant,  Dec.  Dig.  |  289.*] 

17.  Mastvb  and  Sebvant  (J  286*)— Injubt  to 
Sbbvant  —  Negligence  —  Question  fob 

JUBT. 

Where,  In  an  action  for  injuries  to  a  coal 
miner  caused  by  defects  in  the  skidway,  hoist- 
ing bucket,  and  rope,  plaintiff  testified  that  he 
had  had  no  trouble  with  the  rope  until  the  night 
of  the  accident,  the  question  whether  the  rope 
was  defective  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  286.*] 

18.  Evidence  (J  127*)~Bes  Gest*. 
Expressions  of  pain  made  by  a  person  in- 
jured fwming  a  part  o<  the  zee  gestae  of  the 
accident  an  adnusaible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  11  3n-882;  Dec  ]5lg.  |  127.*] 

19.  Appxai.  aud  Ebbob  (g  lOSl*)— Habhubss 
Bbbob  —  Adhibsior  op  Facts  Othebwibb 

Established. 

It  is  not  error  to  overrule  an  objection  to 
a  question  asked  a  witness  who  had  previously 
without  objection  prBcticrI*y  answered  the  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |i  41C1-4170:  Dec  Dig.  S 
1051.*] 


20.  Evidence  (i  474^*)— Opxnxor  Bvidbhob 

— Admissibilitt. 

Whether  a  hoisting  bucket  in  a  coal  mine  ts. 
more  liable  to  jump  out  of  the  skidway  when 
going  &st,  and  whether  it  is  dangerous  to  stand 
by  the  skidway  when  the  bucket  la  traveling  up, 
and  whether  tlie  bucket  running  at  a  certain 
speed  is  liable  to  jump  out  relate  to  matters 
di  common  observation;  and  it  is  not  error  to 
exclude  the  opinion  of  a  witness  thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fS  2220-2233;  Dee.  Dig.  (  474%.*] 

Appeal  from  City  Court  ot  Bessemer;  Wm. 
JacksoD,  Judge. 

Action  by  Robert  Kllgore  against  the  New 
Connellsville  Coal  &  Coke  Company.  From 
a  Jadgment  for  plaintiff,  defendant  api>ea]8. 
Reversed  and  remanded. 

The  cause  was  tried  on  the  following 

counts: 

(3)  "PlalDtifT  claims  of  the  defendant  the 
sum  of  flO,000  damages,  for  that,  to  wit, 
heretofore,  on  March  6, 1908,  and  prior  there- 
to, the  defendant  was  a  body  corporate,  aud 
engaged  in  the  business  of  mining  coal  at  or 
near  Connellavllle,  in  Jefferson  county,  Ala.; 
and  plaintiff  avers  that  on  said  date  be  was 
In  the  employment  of  defendant  In  said  coal 
mine  as  a  mfnep  and  laborer  Id  and  about 
the  operation  of  said  mine,  and  while  so  em- 
ployed he  was  engaged  In  cutting  a  brace 
through  or  opening  between  the  air  shaft 
and  slope;  and  plaintiff  avers  that  while  In 
the  discharge  of  bis  duties,  and  In  the  line 
and  scope  of  Us  onployment  as  such  miner 
and  laborer.  It  was  necessary  for  blm  to  lie 
near  the  said  air  shaft  to  give  signals  to  the 
engineer  In  charge  of  the  hoist  in  said  shaft 
in  and  about  tlie  hoisting  of  timbers  to  the 
place  wbere  plaintiff  was  at  work.  Plain- 
tiff further  avers  that  in  said  air  whatt 
there  was  a  skidway  built  of  timbers  on 
which  a  bucket  waa  operated  for  the  pur- 
pose of  hoisting  coal  and  timber  and  other 
things  in  and  out  of  the  mine,  there  being 
a  rope  attached  to  said  bucket  from  a  hoist- 
ing engine  on  top  of  the  ground,  and  that 
signals  were  given  to  the  engineer  in  charge 
of  said  engine  by  means  of  a  wire  connect- 
ed with  said  engine  room  and  extending 
down  Into  the  mine.  Plaintiff  avers  that 
while  near  said  shaft,  having  timbers  hoisted 
to  his  work,  sold  bucket  jumped  off,  or  was 
Jerited  off,  said  skidway.  and  caught  plaintiff 
between  the  timbers  of  said  mine,  breaking, 
mashing,  and  bruising  his  right  shoulder, 
cutting,  mashing,  and  bruising  his  face,  and 
otherwise  bruising,  Injuring,  and  lacerating 
his  body  severely,  injuring  him  Internally, 
which  resulted  In  permanent  Injuries  to  bis 
right  shoulder  and  arm;  that  he  has  paid 
out  or  obligated  himself  to  pay  out  large 
sums  of  money  for  medicine,  medical  atten- 
tion, nursing,  and  proper  diet;  that  be  has 
lost  his  earning  poww;  tbat  he  was  confined 
to  his  bed  for  a  long  space  of  time;  tbat  he 
has  sustained  great  mental  agony  and  physic- 
al suffering,  and  was  made  sick,  sore,  and 
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lame;  that  he  was  permanently  Injured  and 
disabled.  And  plalntUE  avers  that  his  said 
injuries  were  proximately  caused  by  reason 
of  a  defect  In  the  condition  of  the  ways, 
wor^s,  machinery,  or  plant  connected  with  or 
Qsed  In  the  business  of  the  defendant,  and 
that  said  defect  consisted  in  this:  That  the 
timbers  out  of  which  the  skldway  was  butlt 
were  not  evenly  Joined  together,  and  the 
said  skldway  was  rough  and  nneren,  thereby 
proximately  causing  said  bucket  to  Jump  out 
of  said  skldway  and  injuring  the  plaintiff 
as  aforesaid.  And  plaintiff  avers  that  said 
defect  arose  from,  or  had  not  been  discov- 
ered or  remedied  owing  to,  the  negligence 
of  defendanti  or  of  some  person  intrusted 
by  the  defendant  with  the  duty  of  seeing 
that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition." 

(4)  Same  as  3,  except  that  the  defect  is  al- 
leged to  have  consisted  in  the  fact  that  the 
bucket  used  in  lowering  and  hoisting  timbers 
was  broken,  and  the  edges  thereof  rough  and 
imeven,  thereby  proximately  causing  said 
bucket  to  catch  at  the  Joints  of  said  skldway 
and  Jump  out,  or  be  Jerked  out,  of  said 
skldway. 

(5)  Same  as  3,  except  that  the  defects  are 
alleged  to  consist  In  this:  "That  the  signal 
wire  from  the  bottom  of  the  mine  to  the  en- 
gine room  was  rough,  crooked,  and  knotted, 
thereby  preventing  signals  being  instantly 
transmitted  to  the  engineer,  and  thereby 
proximately  causing  said  bucket  to  Jump  out 
of  said  skldway  when  it  caught  in  said  skid- 
way,  and  injuring  plaintiff,"  etc. 

Same  as  3,  except  that  the  defect  is 
alleged  to  have  consisted  In  this:  "That  an 
Iron  bank  around  said  uucket,  and  upon 
whl(A  said  bucket  slid  up  and  down,  was 
broken,  thereby  proximately  causing  said 
backet  to  catch  In  said  skldway,  and  Jump 
out,  or  be  Jerked  out,  of  said  skldway." 

The  following  pleas  were  filed  to  the  com- 
plaint originally: 

(5)  "As  a  further  answer  to  the  first  count, 
defmdant  says  that  the  plalntifTs  alleged 
injuries  were  the  proximate  result  of  his 
own  n^llgence,  which  consisted  in  this: 
That  he  gave  a  signal  to  the  hoisting  en- 
gineer to  pull  the  bucket  out  of  the  shaft 
at  full  speed,  well  knowing  and  obvious  of 
tlK  fact  tbat  said  bucket  was  apt  to  Jump 
from  said  skldway  and  Injure  him  at  the 
place  alleged." 

(7)  "That  plalntUTa  said  Injuries  were  the 
proximate  result  of  the  negligence  of  bis  fel- 
low servant,  in  that  said  timber  was  in- 
secnrely  and  n^^gently  loaded  on  said  buck- 
et. In  that  It  was  not  tied  or  fastened,  and 
by  reason  thereof  said  timber  l>ecame  loose, 
causing  the  Injury  as  aforesaid  by  falling 
■gainst  or  upon  plaintiff,  aa  a  proximate 
result  of  the  said  negltg^ce  of  plalntttTs 
frilow  servant,  vl&,  Coe,  in  loading  said  tim- 
ber." 

(9>  "Tbat  plaintiff  was  guilty  of  negligence 
whitib  proximately  contributed  to  his  alleged 


injuries  in  this:  That  he  bad  control  and 
direction  and  aided  in  the  construction  of 
said  skldway,  signal  apparatus,  and  place 
wherein  he  was  injured,  and  that  said  un- 
safe place  or  condition  thereof  were  known 
and  obvious  to  the  plaintiff,  and  tbat  plain- 
tiff negligently  remained  in  the  service  of 
the  defendant. after  such  knowledge." 

All  these  pleas  were  filed  to  the  first  and 
and  second  count. 

(C)  "That  plaintiff  voluntarily  went  to  the 
place  where  he  Is  alleged  to  have  been  in- 
jured near  or  at  said  skldway,  when  he  knew 
that  the  timber  on  the  bucket  was  approach- 
ing and  that  it  would  probably  strike  plain- 
tiff. Nevertheless  he  negligently  remained 
in  such  dangerous  place,  and  he  thereby  as- 
sumed the  risk  of  being  Injured  when  the 
said  bucket  containing  the  timber  reached 
the  place  or  point  where  he  was  standing." 

(D)  "Plaintiff  ordered  one  of  his  fellow 
servants,  viz.,  T.  B.  Coe,  to  go  to  the  Iwttom 
of  said  mine  and  there  load  timbers  or  tim- 
ber on  said  bucket  to  be  hoisted  to  the  place 
where  plaintiff  was  at  work;  that  such  order 
was  given  with  the  knowledge  that  It  was 
dangerous  and  unsafe  to  so  hoist  such  tim- 
bers from  the  bottom  of  the  shaft;  and 
that  the  said  fellow  servant,  in  conforming  to 
the  said  order  of  the  plaintiff,  loading  said 
timber  on  said  bucket  of  said  skldway,  and 
in  so  loading  said  timber,  he  negligently  fail- 
ed to  tie  or  fasten  the  same  in  said  bucket, 
upon  and  in  accord  with  the  signal  of  the 
plaintiff,  negligently  given  said  engineer  in 
charge  of  the  engine  used  to  hoist  said  buck- 
et, to  hoist  said  backet;  and  the  said  en- 
gineer hoisted  said  bucket  on  said  skldway 
at  a  great  and  dangerous  rate  of  speed,  and 
the  said  timber,  being  improperly  and  negli- 
gently loaded  on  said  bucket  as  aforesaid, 
became  loose  and  swnng  around,  causing 
said  bucket  to  Jump  ttom  said  skldway,  In- 
juring the  plaintiff  as  aforesaid." 

The  last  two  pleas  were  filed  to  counts  1, 
2,  8,  4,  6,  and  6. 

The  fttllowli^  demurrera  were  filed  to  the 
pleas: 

(5)  "Because  said  plea  fails  to  show  where- 
in the  act  of  the  plaintiff  proximately  con- 
tributed to  the  injury  complained  of.  Be- 
cause said  plea  fails  to  set  out  facts  which 
would  make  it  obviously  dangerous  to  give 
signal  to  the  hoisting  engineer  to  pull  the 
bucket  out  of  the  shaft  at  full  speed.  Be- 
cause said  plea  fails  to  show  wherein  the 
pulling  the  bucket  out  of  the  shaft  at  full 
speed  was  obviously  dangerous." 

(7)  "Because  said  plea  falls  to  allege  in 
what  way  the  timber,  being  loose,  proximate- 
ly caused  the  injuries  complained  of.  Be- 
cause the  averments  are  a  mere  conclusion 
of  the  pleader,  unsupported  by  the  facts  al- 
lied. Because  said  plea  fails  to  give  the 
name  of  the  fellow  servant  who  caused  the 
injury  complained  of.  3ocau8e  it  does  not 
appear  from  said  plea  that  a  fellow  servant 
of  the  plaintiff  did  any  act  which  In  any 
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manner  contributed  to  or  causes  the  Injuir 
complained  of,** 

(9)  "Because  said  plea  falli  to  allege  that 
the  platntur  continued  In  the  ararvlce  or  em- 
ployment of  defendant  after  be  knew  of  tbe 
defecte  C(»nplabied  of,  and  appreciated  tbe 
danger  thereof,  for  an  unreaeonable  time. 
Hie  aTerments  in  said  plea  to  the  effect  that 
the  plelntUf  was  guilty  of  contributory  neg- 
ligence are  mere  conclusions  of  tbe  pleader." 

(10)  "Said  plea  falls  to  aver  that  defend- 
ant provided  a  r«uBonably  safe  place  In 
which  the  platntUf  could  do  his  work.  Be- 
cause the  delegation  of  tbe  maintenance  of 
the  place  where  the  plaintiff  woi^ed  to  a 
competent  person  is  no  excuse  or  defense  tor 
not  furnishing  plaintiff  with  a  reasonably 
safe  place  in  which  to  wortc.'* 

(C)  "Because  it  does  not  allege  that  there 
was  any  other  place  at  which  plati^tlff  could 
hare  done  his  work  under  bis  employment 
Because  It  does  not  allege  that  there  was  a 
safer  place  for  plaintiff  to  do  his  work.  It 
Is  not  shown  that  the  risk  assumed  by  the 
plaintiff  was  one  of  the  risks  reasonably 
incident  to  his  employment  Because  It  is 
not  shown  that  plaintiff  knew  of  and  appre- 
ciated the  danger  to  which  he  was  exp(»ed." 

(D)  "Because  it  does  not  appear  that  the 
Injury  resulted  proximately  from  any  fault 
or  negligence  on  the  part  of  the  plaintiff." 

Additional  pleas  to  the  third  count  are 
as  follows: 

(2)  "Plaintiff  was  guilty  of  negligence  which 
proximately  contributed  to  his  allied  injury 
In  this:  That  he  had  a  full  knowledge  of 
said  defect  and  remained  in  the  employ  of 
defendant  for  an  unreaacmable  length  of  time 
with  such  knowledge." 

(4)  "Defendant  says  the  plaintiff  ought 
not  to  recover  In  this  action,  becaose  his  in- 
juries were  tbe  proximate  results  of  bis 
failure  to  obey  a  rule  or  instruction  of  the 
defendant  in  this :  That  he  was  not  to  load 
or  caube  to  be  loaded  any  timbers  on  said 
Bkldway  at  tbe  bottom  of  said  mine;  that 
plaintiff,  notwithstanding  his  knowledge  of 
such  rule,  caused  tbe  bucket  on  said  skid- 
way  to  be  loaded  witb  timber  at  the  bottom 
of  said  mine  and  Improperly  fastened  in  said 
bucket;  hence  plaintiff's  injuries." 

(5)  "Defendant  says  that  plaintiff's  alleged 
injuries  were  the  proximate  resnlt  of  his 
own  negligCTCe  In  this :  That  defendant  stood 
by  or  near  said  akidway,  knowing  that  it  was 
in  an  uneven  and  rough  condition,  and  that 
notwitbstanding  such  knowledge  platotiff  so 
exposed  himself  and  was  injured." 

(7)  "Defendant  says  that  plaintiff,  "with  full 
knowledge  and  aware  of  the  defecte  alleged, 
did  contteue  and  ranaln  in  tbe  employ  of 
the  defendant  for  an  unreasonable  length  of 
time  thereafter." 

The  following  demurrer  was  filed  to  ad- 
ditional plea  2:  "Because  remaining  in  tbe 
service  and  employment  of  defendant  with 
full  knowledge  of  the  defecte  complained  of 


is  not  negligence  per  se,  and  no  facta  are 
stated  that  make  It  so." 

To  additional  plea  4 :  "Because  It  seeks  to 
set  up  a  rule  of  the  defmdant,  but  falls  to 
aver  that  plaintiff  had  knowledge  of  tbe 
same,  and  because  It  does  not  appear  that 
what  the  plamtifl  dlsob^ed  was  a  rule  or 
an  Instruction.*' 

To  tbe  additldbal  fifth  plea :  The  groonda 
assigned  to  2  and  4,  and  tbe  additional  ground 
that  for  anght  that  appeared  in  said  plea, 
plaintiff's  duty  required  him  to  be  where  he 
was,  because  it  Is  not  averred  or  shown  that 
plaintiff  negligently  ocposed  himself  to  dan- 
ger, and  because  it  does  not  appear  that 
plataitlff  appreciated  the  danger  of  standlnf 
where  he  was  injured. 

To  additional  ^ea  7  tbe  same  demurrer  u 
filed  to  additional  plea  2. 

The  additional  pleas  to  the  fifth  count 
were  as  follows : 

(1)  "That  plaintiff  constructed  and  bad 
control  and  superintendence  of  the  construc- 
tion and  placing  of  said  signal  wire,  and  by 
reason  of  his  contributory  negligence  said 
wire  became  crooked  and  knotted,  which  said 
contributory  n^llgence  proximately  caused 
the  Injury  alleged." 

(2)  "That  It  was  tbe  duty  of  plaintiff  un- 
der bis  employment  to  see  that  said  signal 
wire  was  In  good  condition,  and  as  a  proxi- 
mate consequence  of  the  failure  of  the  plain- 
tiff to  perform  his  duty  such  alleged  defect 
arose." 

(3)  "That  at  the  place  where  plaintiff  was 
Injured  there  was  no  place  fixed  on  said 
wire  for  signaling,  and  the  custom  was  to  do 
all  the  signaling  from  the  top  and  bottom 
of  the  shaft  and  that  tbe  plaintiff  should 
have  used  the  accustomed  places  to  do  his 
signaling,  and  that  by  reason  of  the  failure 
to  signal  from  the  accustomed  place,  and 
the  place  fixed  for  such  purpose,  the  plain- 
tiff thereby  caused  his  own  injuries  as  alli- 
ed, well  knowing  the  danger  he  incurred  by 
80  doing." 

The  demurrers  Interposed  to  these  pleas 
were  as  follows: 

(2)  "Because  it  does  not  allege  that  the 
plaintiff  was  intrusted  by  the  master  with 
tbe  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  was  in  proper  condition. 
Because  it  does  not  all^  in  what  way  plain- 
tiff failed  to  perform  any  duty  with  which 
be  was  intrusted  by  the  master.  It  doea 
not  all^  that  any  failure  of  duty  1^  the 
plaintiff  was  the  proximate  cause  of  bis  in- 
Jury." 

(1)  "Said  plea  fails  to  aver  that  said  sig- 
nal wire  was  ever  In  good  conditioD.  It  falls 
to  allege  any  fact  from  which  contributory 
negligence  on  the  oart  of  tbe  plaintiff  might 
be  Inferred.  It  falls  to  avw  ttiat  plaintiff 
was  charged  with  the  duty  of  seeteg  that 
signal  wire  was  In  proper  condltl<m.*' 

(3)  "Because  said  plea  is  not  an  answer 
to  the  count" 
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Plea  ▲  was  ai  ft^lovs: 

"For  farther  answer  to  the  third,  fourth, 
fifth,  and  sixth  connts,  defendant  says  that 
said  Bkldwey,  bucket,  and  a^al  wire  al- 
leged to  be  d^ective  were  oalj  temporary 
In  their  nature,  and  were  not  a  part  of  the 
permanent  ways,  works,  machinery,  or  jdant 
of  the  defendant." 

The  following  charces  were  rinsed  to  the 
defendant : 

(18)  **I  charge  you,  gentlemen  of  the  Jury, 
that  there  Is  no  evidence  that  the  plaintiff 
was  acting  In  the  scope  of  his  duties  in 
giving  signals  at  the  time  and  plnce  he  was 
Injured,  and  you  cannot  find  for  the  plaintiff 
under  the  third,  fourth,  fifth,  and  sixth 
counts  of  the  complaint" 

(23)  **I  charge  you,  gentlemen  of  the  Jury, 
that  there  Is  no  evidence  that  the  defend- 
ant knew  of  the  defects  alleged  and  set 
out  in  counts  S,  4,  tS,  and  6  of  the  com- 
plaint, and  you  cannot  find  for  the  plain- 
tiff under  said  counts." 

(20)  "If  the  Jury  believe  from  the  evidence 
that  the  alleged  uneven  Joint  In  the  skid- 
way  was  not  a  defect  In  the  ways,  works, 
machinery,  or  plant  of  the  defendant,  then 
you  cannot  find  for  the  plaintiff  under  count 
S  of  the  complaint." 

(31)  Affirmative  charge  as  to  the  fourth 
count. 

(G)  Affirmative  charge  as  to  the  sixth 
count. 

(H)  Same  as  to  the  fifth  count 

(E)  Affirmative  charge  as  to  the  third 
count 

J.  li.  Davidson  and  Ben  G.  Perry,  for 
appellant  niomas  T.  Huey,  for  appelleeu 

SIMPSON,  J.  This  Is  an  action  by  the 
appellee  against  the  appellant  for  Injuries 
received  by  the  plaintiff  while  working  In  the 
coal  mine  of  the  defendant. 

There  was  a  certain  "skidway"  extending 
from  the  mouth  to  the  bottom  of  the  air 
way  in  said  mine,  said  skidway  havinji  three- 
cornered  pieces  of  timber  bolted  to  cross- 
ties,  thus  forming  a  groove  or  trough,  in 
which  a  large  bucket  about  SO  inch^  in 
diameter  and  4  feet  deep,  which  slid  on 
Its  side  In  said  trough,  and  was  raised  and 
lowered  by  a  rope  attached  to  a  windlass  or 
drum  In  the  engine  room  at  the  mouth  of 
the  mine.  By  the  side  of  this  skidway  was 
a  wire  rope,  connected  with  a  bell  In  the 
engine  room,  for  the  purpose  of  signaling  to 
the  engineer  to  raise  and  lower  the  bucket. 
There  was  also  a  pipe  through  which  com- 
munication might  t>e  bad  with  the  engineer. 
The  plaintiff  was  working  at  a  "crosscut" 
about  ^  or  50  feet  from  the  bottom  of  the 
air  shaft  and  sent  a  man  to  the  bottom  for 
a  piece  of  timber.  The  man  got  a  piece  of 
green  pine  timber  eight  or  nine  feet  long 
and  six  inches  thick,  placed  it  In  the  bucket, 
without  fastening,  and  called  to  plaintiff 
to  ''signal  the  mglneer  to  take  the  slack  oat 
60  SO.— 14 


of  the  rope."  Plaintiff  gave  thift  signal  to 
hoist  the  bucket  whtcb  was  obeyed,  and, 
as  he  was  givtn^  or  attempting  to  give  ttie 
signal  to  stop  the  bucket  it  was  thrown  from 
the  skidway,  striking  the  plaintiff,  and  caus- 
ing the  Injury  complained  of.  The  case  was 
tried  on  counts  three,  four,  five,  and  six  ot 
the  complaint  The  counts  of  the  com- 
plaint were  properly  held  to  be  not  subject 
to  the  demurrer,  on  the  ground  that  they 
do  not  show  tliat  the  plaintiff  was  engaged 
In  and  about  tiie  duties  of  his  employment 
at  the  time  of  the  injury.  Sloss-Sbeffleld  8. 
&  I.  Co.  V.  Ohamblee,  48  South.  664. 

There  was  no  error  in  ovenullng  the  de- 
murrer to  the  fifth  count  of  the  complaint 
on  the  ground  that  the  signal  rope  was  not  a 
part  of  the  ways,  works,  machinery,  or  plant 
This  rope  had  a  pwmanoit  place  in  the 
plant  an<l  was  not  like  the  rope  In  the  case 
of  Southern  Railway  Go.  v.  Hoore,„128  Ala. 
434.  28  South.  6S9;  Sloss-Sbeflleld  S.  ft  I. 
Co.  T.  Mobley,  139  Ala.  426,  36  South.  181; 
Going  V.  Alabama  Steel  ft  Wire  Co.,  141  Ala. 
6S7,  648,  87  Sonth.  784. 

The  court  erred  in  snstalning  the  demur- 
rer to  plea  5.  While  It  Is  true  that  this 
court  has  hdd  that  a  plea  of  contributory 
n^llgence  (unlike  a  complaint  alleging  negli- 
gence) Is  not  anffldent  if  it  merely  states 
a  conclusion  of  law,  but  must  allege  the  facts 
constituting  the  n^ligence  fTenn.  C,  I.  ft  B. 
R.  Co.  T.  Herndon,  Adm'r,  100  Ala.  451,  14 
South.  287;  L.  ft  N.  R.  R.  Co.  v.  Markee, 
Adm'x,  103  Ala.  160,  16  South.  511,  49  Am. 
St.  Rep.  21 ;  Western  Railway  of  Alabama  v. 
Russell,  Adm'r,  144  Ala.  144,  153,  30  South. 
811.  lis  Am.  St.  Rep.  24;  Southern  Railway 
Co.  V.  Shelton,  Adm'r,  136  Ala.  191,  208,  34 
South.  194),  yet  said  fifth  plea  does  allege 
the  facta  of  the  particular  act  of  negligence, 
and  the  knowledge  of  the  danger.  It  was 
consequently  aufflclent  A.  G.  S.  R.  R.  Co.  v. 
Roach,  110  Ala.  268,  270,  20  South.  132. 

It  was  error  to  sustain  the  demurrers  to 
pleas  7,  9,  and  10.  They  are  not  subject  to 
the  causes  assigned. 

Plea  C  alleges  assumption  of  risk,  but  the 
facts  alleged  relate  to  contributory  negli- 
gence, and  the  plea  Is  not  sufficient.  Hence 
there  was  no  error  In  sustnlulng  the  demur- 
rer to  the  same.  Southern  Railway  Co.  v. 
McGowan,  149  Ala.  440,  43  South.  378. 

Plea  D  does  not  allege  that  the  supposed 
negligence  contributed  proximately  to  the  In- 
jury. Hence  there  was  no  error  in  sustain- 
ing demurrers  to  same. 

Additional  plea  2  (to  the  third  count)  and 
plea  7  (to  the  third  count)  are  pleas  of  as- 
sumption of  risk,  and  not  of  contributory 
negligence.  The  demurrers  to  said  pleas 
were  properly  sustained.  1  Labatt's  Master 
&  Servant,  S  305,  and  note  "s";  Going  v. 
Alabama  Steel  &  Wire  Co.,  141  Ala.  588,  542, 
550,  37  South.  784. 

Additional  plea  5  (to  the  third  count)  is 
not  subject  to  the  causes  of  demurrer  as- 
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signed,  and  tiie  court  erred  In  BiutaJnlng  the 
demurrer  to  it 

Tlie  court  erred  In  suBtafuinc  the  demui^ 
rer .  to  plea  4  (to  the  third  coubQ.  If  the 
Injury  occurred  aa  the  proximate  restilt  of 
the  idalntlfTs  own  negligence  In  disobeying 
Instruetlona  as  alleged  In  the  plea,  he  can- 
not recover. 

While  additional  pleaa  1  and  2  (to  the  fifth 
count)  are  not  sufllelent,  yet  th^  are  not 
subject  to  the  causes  of  demurrer  aaslgned, 
and  there  was  error  In  sustaining  said  de- 
murrer. Additional  plea  8  (to  the  fifth 
count)  is  no  answer  to  the  count,  and  the 
demurrer  was  properly  sustained  to  the  same. 

There  was  no  error  in  sustaining  the  de- 
murrer to  plea  A.  The  description  of  the 
skldway,  bucket,  and  wire  shows  that  they 
are  a  part  of  Uie  plant  Going  t.  Alabama 
Steel  ft  Wire  Ca,  supra. 

Charges  IS  ami  23,  requested  by  the  de- 
fendant, were  properly  refused.  The  court 
cannot  be  required  to  give  a  charge  that 
there  ia  no  evidence  of  a  particular  foct 

There  was  no  error  in  the  refusal  to  give 
charge  D. 

Charge  26  was  invperly  refused. 

Charge  31  was  also  properly  refused. 
There  was  no  proof  as  to  how  long  before 
the  accldmt  the  plaintiff  had  discovered  the 
defect  in  the  bucket,  and  the  question  of 
reasonable  time  was  for  the  Jury. 

For  the  same  reason  there  was  no  error 
In  refusing  to  give  charge  G,  nor  was  there 
any  error  In  refusing  to  giro  charge  H.  It 
was  for  the  Jury  to  consider  whether  the 
rope  was  defective,  and  whether  the  accident 
was  due  to  the  defect  The  plaintiff  testified 
that  he  bad  had  no  trouble  with  it  till  that 
night 

It  was  also  for  the  Jury  to  consider  wheth- 
er tiiere  was  a  defect  in  the  skldway,  and 
whether  said  defect  caused  the  accident 
Consequoitiiy  there  was  no  error  in  the  re- 
fusal to  give  charge  B. 

As  to  the  question  to  the  witness  Costello 
about  the  expression  of  pain  at  the  time  of 
the  accident  besides  the  fact  that  it  was  a 
part  of  the  res  gestae  of  the  accident  the 
witness  had  already  testified  in  the  same 
words  as  were  used  In  answer  to  this  ques- 
tion, to  wit  "he  said  he  was  hurt"  There 
was  no  error  In  overruling  the  objection  to 
the  question  to  the  witness  Costello  as  to 
whether  it  had  been  the  custom  to  give  sig- 
nals to  the  engineer  from  the  point  where 
Kllgore  was  hurt  The  witness  bad  testified 
before  without  objection  that  "It  bad  t»een 
the  custom  to  give  signals  to  the  engineer 
anywhere  along  the  line."  The  questions 
propounded  to  the  witness  Costello  as  to 
whether  the  bucket  was  more  liable  to  Jump 
out  when  going  fast,  whether  It  was  danger- 
ous to  stand  by  the  skldway  when  the  buck- 
et was  traveling  up,  and  whether  the  bucket 
running  at  such  a  speed  would  be  liable  to 


Jump  out  related  to  matters  of  common  ob- 
servation, and  thwe  was  no  error  in  eob- 
tabling  the  objectlona  to  the  qoesUons.  The 
court  calls  attention  to  the  fact  that  this  rec- 
ord is  in  great  confusion,  owing  to  the  un- 
necessary number  of  pleas,  etc,  and  to  the 
fact  that  there  are  several  seta  of  ideas  and 
replications  bearing  the  same  numbers. 

The  judgment  of  the  court  la  reversed  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

ANDERSON,  DENSON,  and  MAYFIELD, 
JJ.,  concur. 


MONTGOMERY  MOORE  MFG.  CO.  v. 
liEETTH. 

(Supreme  Court  of  Alabama.    June  10,  1909.) 

1.  Apfxai.  and  Ebbob  (5  838*)— Time  of  Tak- 
ing Pboceedings— Limitations— Statutes 
— Retboactivb  Effect. 

Hie  right  to  appeal  within  a  year  from 

the  rendition  of  the  judgment  as  given  by  Code 
1886,  8  436,  continues  aa  to  a  judgment  render- 
ed prior  to  the  taking  effect  of  Code  1907,  sec- 
tion 10  of  which  declares  that  the  Code  shall 
not  affect  any  existing  remedv,  etc.,  though  sec- 
tion 2868  lowers  ttie  time  within  which  to  ap- 
peal to  six  months. 

[Ed.  Note.— For  other  caees,  see  Appeal  and 
Error,  Cent.  Dig.  |  1882;  Dec.  Dig.  8  338.*] 

2.  Depositions  (I  94*)  —  Ibwesponsive  An- 

SWBBS. 

An  answer  not  responsive  to  an  tnterrt^a- 
tory,  to  which  no  objection  was  made,  should 
be  excluded. 

[Eld.  Note. — For  other  cases,  see  Depositions, 
Cent.  Dig.  fi  273 ;  Dec  Dig.  8  94.*] 

3.  WrrNESSEs  (S  37*)— Knowledge  ot  Facts 
—Recollection. 

On  the  issne  whether  a  sale  of  merchan- 
dise wag  to  fraud  ot  the  seller's  creditors,  the 
statement  of  the  seller  that  he  supposed  he  owed 
sometliing  like  a  specified  amount  at  the  time  ot 
the  sale  was  a  statement  of  his  beat  recollec- 
tion of  the  amount  of  the  indebtedness,  and  not 
a  mere  guess,  and  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  8  37.*] 

4.  Appeal  and  Ebbob  (I  1056*)— Habmless 

SiBBOB  —  EBBONEODB  EXOLnSIOH  OF  EVI- 
DBNOB. 

It  is  not  reversible  error  to  exclude  imma- 
terial evidence,  which  could  not  affect  the  case 
one  way  or  the  other.  / 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  6  4188 ;  Dec  Dig.  8  1056.*] 

5.  Evidence  (8  242*)— Admissions— Dbclab  a - 
tions  of  agents. 

Declarations  of  an  agent,  charged  with  the 
duty  of  going  to  a  third  person  ana  buying  his 
merchandise  and  bringing  the  same  to  the  store 
of  the  principal,  made  as  to  the  ownership  of 
the  goods  wiiile  In  the  act  of  bringiiv  tin 
goods  to  the  store,  are  competent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  ©01;  Dec.  Dig.  8  242.*I 

6.  Fbaddulent  Conveyances  (fi  291*)— Evi- 
dence—Admi^ssibilitt. 

Where,  on  the  issue  whether  a  sale  of  mer- 
chandise was  in  fraud  of  czediton  of  the  seller, 
the  buyer  tcsti6ed  that  the  invoice  had  been 
taken  at  the  wholesale  cost,  and  that  be  had 


•For  ottaer  cases  see  Mune  tople  and  ■•cUon  NUMBER  in  Dm.  A  Am.  Digs.  U07  to  data,  *  Boportar  IndoxM 
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agreed  to  take  the  gooda  at  that  amouot,  it  was 
Qot  error  to  permit  him  to  answer  the  gueatioQ 
what  per  cent  of  the  invoice  price  would  the 
stock  be  worth  in  the  condition  they  were  in  at 
the  time  of  the  porcfaase. 

[Bd.  Nota^For  other  eaaes,  see  Fraadolent 
CoDTeyaocflB,  Cent  Diff  i  866;   I>e&  Dig.  I 

7.  Fbaudulent  ConvEYAHOES  (8  286*)— EVI- 
DENCE}—Admibbibility. 

On  the  issue  whether  a  sale  of  merchandise 
was  In  fraud  of  creditors  of  the  seller,  the  qaea- 
tion  aa  to  how  much  goods  the  bayer  was  car- 
iring  at  the  time  of  the  sale  was  relevant  on 
the  good  faith  of  the  transaction. 

[Ed.  Note.— Fpr  other  cases,  see  Fraudulent 
CoDve;rance8,  Dec.  Dig.  |  286.*] 

8.  Fbattdttlent  Cokvetances  (I  291*)— 'Evi- 
DBNCx— A  dmissibiij;tt. 

On  the  issue  whether  a  sale  of  merchandise 
was  in  frand  of  creditors  of  the  seller,  evideoce 
of  the  Talue  of  a  remnant  stock  of  goods  was 
inadmissible.  In  the  absence  of  proof  that  the 
men^aadise  was  a  remnant  stock. 

{Ed.  Note.— -For  other  cases,  see  Fraudulent 
ConTeTancea*  Cent.  Dig.  |  856;  De&  Dig.  I 
2D1.*] 

9.  EiTiDENcB  (S  48ft*)  —  Opinion  Btidkmoi-- 

ADU  IS8IB.^iTT. 

A  witness  having  no  expert  knowledge  may 
testify  aa  to  the  value  of  cattle. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  fi  2274 ;  Dec  Dig.  «  489.*] 

10.  FBAUDcurnr  Gorvetakces  (j  291*)— Evx- 

DBNOB— ADia8SIBn.ITr. 

Where,  in  a  aolt  to  set  aside  a  sale  of  mer- 
chandise as  fraudulent  against  creditors,  there 
was  evidence  that  the  goods  were  worth  about 
$1,400  at  the  place  of  sale,  and  a  witness  tes' 
tified  that  the  goods  in  the  store  of  the  boyer 
were  worth  only  about  $600,  it  was  proper  to 
show  how  much  the  goods  were  reduced  in  value 
by  the  manner  in  which  they  vere  moved  to 
the  store. 

[Bd.  Note.— For  other  cases,  see  Fraadalent 
Conveyancea,  Gent  Dig.  |  856;  Dec.  Dig.  i 
291.*] 

11.  WiTNESSBa  (I  240*)— EZAHllTATipN— I^D- 

iNO  QoEanoNS— Discretion  of  Coubt. 
Permitting  leading  questions  is  largely  in 
the  discretion  of  the  court 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  IHg.  {  795;  Dec.  Dig.  S  240.*] 

12.  Appeal  and  Bbbob  (§  1048*)— Habmless 
Ebhob— Aduission  or  Evidence. 

On  the  issue  whether  a  sale  of  merchandise 
was  in  fraud  of  creditors  of  the  seller,  the 
OTcmding  of  an  objection  to  a  gaestion  whether 
the  seller  had  stated  that  he  waa  selling  the 
goods  too  cheap,  and  that  it  was  wrong  to  beat 
his  creditors,  was  not  erroneous,  where  the  an- 
swer was  in  the  negative. 

[Ed.  Note. — For  other  caises,  see  Appeal  and 
Error,  Gent.  Dig.  f  4143 ;  Dec.  Dig.  {  l04a*] 

13.  Evidence  (8  121*)— Kes  Gest^. 

On  a  trial  of  the  right  of  property  at- 
tached by  plaintiff  and  clauned  by  a  third  per- 
•OD.  the  former  may  prove  all  that  was  said 
and  done  at  the  time  of  the  levy  as  a  part  of 
the  res  gestee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  307-338;  Dec  Dig.  f  121.*] 

14.  Tbiai.  (§  24S*>— iNSnncnoKS— Abstbact 

iKSTBUCnONS. 

An  abstract  instruction  is  properly  refused. 
[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  582,  583 ;  Dec.  Dig.  S  248.*] 


15.  Trial  (8  194*)— IifSiBCCiiows— Intadiko 

Pbovince  of  Jubt. 

An  instruction,  on  the  issue  whether  s 
sale  of  merchandise  was  in  fraud  of  creditors, 
that  if  the  Jury  believed  the  evidence  they  must 
find  that  the  seller  made  the  sale  with  the 
intent  to  convert  Uie  property  into  money  and 
place  it  beyond  the  reach  of  his  creditors,  was 
properly  refused  because  invading  the  province 
of  the  jury. 

[Ed.  Note.~For  other  cases,  see  Trial.  Cent 
Dig.  88  439-441,  446-466;  Dec  Dig.  S  194.*] 

16.  Tbiai.  (§  ^*)— IirsTBUcnoifB— Apfuca- 
BiLiTY  TO  Evidence. 

Where  on  the  issue  whether  a  sale  of  mer- 
chandise was  in  fraud  of  creditors,  there  was  no 
evidence  that  the  buyer  had  access  to  the  books 
of  the  seller  before  or  at  the  time  of  the  pur- 
chase, an  instruction  that  if  the  buyer  had  access 
to  the  books,  and  could  have  ascertained  from 
them  that  the  seller  was  in  debt,  and  be  failed 
to  inspect  them,  he  was  chargeable  with  no- 
tice of  the  Indehtedneas,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  596-612;  Dee.  Dig.  8  252.*] 

17.  Tbial  (8  244*)— INSTBTTCTIOKS— Singling 
OoT  Portions  of  Evidence. 

An  instruction,  which  sii^les  ont  a  portion 
of  the  evidence  and  rMnires  a  separate  finding 
thereon,  is  properly  reniaed. 

gid.  Not&— For  other  cases,  see  Trial,  Gent 
.  88  BTT-^Ml;  Dec  DirT244.*] 

18.  Tbiai  (8  191*)  — iNSTBucnoNS—AflSDJCP- 
TioN  OF  Fact. 

An  inatruction,  which  assumes  a  fact  which 
is  for  the  jury  to  find,  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  420-431,  435;  Dec  Dig.  8  191.*] 

19.  Fbaudulent  Conveyances  (8  158*)— In- 
tent OF  Grantee— CoNSTBDcnvE  Notice. 

That  a  buyer  of  a  stock  of  merchandise 
paid  a  price  greatly  disproportionate  to  its 
value  is  sufficient  to  excite  his  suspicion  as  to 
the  bona  fide  intent  of  the  seller,  and  if  he 
could,  by  proper  iuQuiry,  ascertain  that  the  sel- 
ler intended  to  convert  his  property  into  money 
and  put  it  beyond  the  reach  of  his  creditors, 
the  sale  is  fraudulent. 

[Eld.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  88  500-5(3;  Dec  Oig. 
8  158.*] 

20.  Appeal  and  Ebrob  (8  1064*)— Haruless 
Ebbob— Erroneous  Instructions. 

An  instruction  that  fraud  sufficient  to  set 
aside  a  sale  because  fraudulent  agaiost  cred- 
itors is  never  presumed,  but  must  be  proved  by 
the  party  asserting  it  and  it  will  not  be  Im- 
puted, when  the  facts  from  which  it  is  supposed 
to  have  arisen  may  reasonably  consist  with 
honest  contention,  thon^  mi8[eading,  is  net 
ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  18  4219,  4221-4^;  Dec 
Dig.  8  1064.*] 

21.  Fraudulent  Conveyances  (8  282*)  — 

Burden  of  Proof. 

A  creditor  of  a  seller,  attacking  a  sale 
made  on  a  valuable  consideration  because  fraod- 
alent,  must  show  notice  to  the  buyer  of  the 
existence  of  debts  or  circumstances  to  elicit 
inquiry  which,  if  followed  up,  would  lend  to 
knowledge  of  their  existence,  and  when  this  is 
shown  the  buyer  must  show  an  adequate  con- 
sideration, and  proof  of  it  does  not  render  the 
purchase  valid,  where  the  buyer  had  notice  of 
the  insolvency  or  fraudulent  intent  of  the  seller. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  88  817,  818 :  Dec.  Dig. 
8  282.*] 
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22.  Tbial  (J  202*)— iNSTBUOnoifS— AppticA- 
RtLirr  TO  Evidence. 

The  court  canaot  be  put  In  error  for  giv- 
ing an  instruction  in  accordance  with  the  evi' 
dence,  though  it  waa  not  required  to  give  it. 

[Ed.  Note.— For  other  casea,  see  Trial,  Dec. 
Dig.  S  202.*] 

23.  '  Fbaudulent  CoNVBTANCEa  iM  295*) — Sinr- 
TiciEHCT  OP  Evidence. 

An  instruction  that  fraud  aufficieut  to  set 
aside  a  sale  because  fraudulent  as  against  cred- 
itors must  be  proved  by  clear  and  satisfactory 
evidence,  and,  when  a  transaction  is  susceptible 
fairly  of  two  constructions,  the  one  which  will 
support  it  will  be  adopted,  is  erroneous  because 
requiring  too  hi^  a  degree  of  proof. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  867-S75 ;  Dee.  Dig. 
8  295.*] 

24.  FBATTDntEBT  ConVETARCTS  B7*)— IN- 

BTBnCTlONB. 

An  instruction,  which  predicates  the  inva- 
lidity of  a  sale  as  against  creditors  on  tfae  in- 
solvency of  the  seller  and  knowledge  thereof,  is 
erroneous,  for  one  solvent  may  be  guilty  of  a 
fraudulent  Intent  in  converting  nis  property  into 
money  to  put  it  beyond  the  reach  of  his  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  141;  Dec  Dig.  S 
67.*I 

25.  Fbauddlent  Conveyances  (5  159*)— In- 
structions. 

An  instruction,  which  makes  the  validity 
of  a  sale  as  against  creditors  to  depend  on  the 
fact  that  the  buyer  had  no  notice  of  the  insol- 
vency of  the  seller,  thoi^b  he  had  notice  of 
bis  fraudulent  intent,  is  erroneons. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  CenL  Dig.  S3  506-517 ;  Dec.  Dig. 
S  159.*] 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty ;  D.  W.  Speake,  Judge. 

Trial  of  right  of  property  between  the 
Montgomery  Moore  Manufacturing  Company 
and  Q.  S.  T^th,  claimant.  From  a  Judg- 
ment for  claimant,  plalntifC  appeals.  Re- 
versed and  remanded. 

The  following  cbarges  were  refused  to  the 
plaintiff :  '' 

"(1)  The  conrt  charges  the  Jnty  that  If 
they  believe  from  the  evidence  In  this  ease 
that  McCntchen  told  Adams,  before  Adams 
turned  over  the  money  to  McCutchen,  that  he 
(McCntchen)  was  selling  his  property  too 
cheap,  and  could  not  pay  his  creditois,  and 
that  It  was  wrong  to  treat  them  that  way, 
then  this  would  be  notice  to  Leeth,  and  the 
sale  would  be  void,  and  their  verdict  should 
be  for  the  plaintiff. 

"(2)  The  court  charges  the  Jury  that  If 
they  believe  the  evidence  In  this  case  they 
must  find  that  at  the  time  of  the  sale  to 
Leeth  that  the  defendants  made  such  sale 
with  the  purpose  and  Intent  to  convert  their 
property  Into  mon^  and  place  It  beyond  the 
reach  of  their  creditors. 

The  court  charges  the  jnry  that  if 
the  claimant,  Leetli,  had  access  to  the  books 
of  McCutchen  &  Son*  and  could  have,  by 
examining  said  books,  ascertained  that  Mc- 
Cutcbm  ft  Son  were  in  debt,  and  be  failed 
to  Inspect  the  books,'  and  acquire  such  in- 


formation, then  Leetb  would  be  chargeable 
with  tfae  notice  of  such  Indebtedness. 

"(4)  The  court  chaises  the  Jury  that  If 
they  believe  the  evidence  in  this  case  they 
must  find  that  the  defendants  McCntchen 
ft  Son  were  Insolvent  on  January  8,  1007." 

"(6)  The  court  charges  the  Jury  that  If 
Leetb  knew  of  or  participated  in  the  fraud- 
ulent Intent  of  McCutchen  &  Son,  or  was  In 
possession  of  such  facts  and  circumstances 
as  should  have  excited  bis  suspicion  and  put 
him  on  Inquiry,  which,  if  followed  up,  would 
have  brought  knowledge  to  him  of  such 
fraudulent  Intent,  then  he  is  Chargeable  with 
notice,  and  you  should  find  the  Issues  In 
favor  of  the  plaintiff. 

"(7)  The  court  charges  the  Jury  that  If 
they  believe  the  evidence  In  this  case,  and 
you  are  reasonably  satisfied  from  the  evi- 
dence that  McCutchen  told  Leeth,  before  he 
paid  for  the  pr<^rty,  that  McCutchen  & 
Son  owed  debts  which  th^  could  not  pay, 
you  should  find  the  issues  In  favor  of  the 
plaintiff. 

"(8)  The  court  charges  the  Jury  that  if 
you  are  reasonably  satlafled  on  the  evidence 
in  this  case  that  the  price  paid  by  Leeth  to 
McCntchen,  or  McCntchen  ft  Son,  was  great- 
ly disproportionate  to  the  valoe  of  the  prop- 
erty that  he  obtained  from  sold  McCutchen, 
or  from  McCutchen  ft  Son,  then  I  charge 
you  that  this  fact  was  sufficient  to  have  ex- 
cited Leeth'g  snqilclon  as  to  the  bona  Ada 
intent  of  said  McCntdi^  ft  Bon;  and  if 
Leeth  could  have,  on  proper  investigation 
and  inquiry,  diligently  pursued,  ascertained 
that  it  was  the  purpose  and  Intmt  of  said 
McCutchen  ft  Son  to  convert  their  property 
Into  mon^  so  as  to  put  It  beyond  the  reach 
of  their  creditors,  then  under  the  tew  said 
sale  Is  fraudulMit  and  void  as  to  such  cred- 
itors, and  it  would  be  your  duty  to  so  de- 
clare, and  to  return  a  verdict  for  the  plain- 
tiff." 

The  following  charges  were  given  at  the 
request  of  the  plaintiff: 

"(1)  The  court  cliarges  the  Jury  that  fraud 
Is  never  presumed,  but.  must  be  proven  by 
the  party  asserting  it,  and  it  will  not  be 
Imputed  wh«i  the  facts  and  drcumatances 
from  wblch  It  Is  supposed  to  arise  may  rea- 
sonably consist  with  honest  contention. 

"(2)  The  court  cbarges  the  Jury  that  tfae 
paymwt  by  the  claimant  to  tfae  defeodants 
McCutcfaen  &  Son  was  a  valuable  considera- 
tion, and  that  the  burden  was  cast  upon  the 
plaintiff  to  prove  the  existence  of  a  fraudu- 
lent Intent,  and  that  such  fraudulent  Intent 
was  known  to  the  said  claimant  at  the  time 
of  his  purchase. 

"0i  The  conrt  charges  the  Jury  that  there 
is  no  evidence  In  this  case  that  the  books 
of  McCutchen  ft  Soa  contabied  a  single  ac- 
count of  any  of  tbeir  Inddttedness. 

"(4)  The  conrt  charges  the  Jury  that  fraud 
must  be  proved  by  clear  and  satisfactory 
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evldeace,  and,  when  a  ti'aiUQCtlon  is  suscep- 
tible fairly  of  two  constructions,  the  one 
which  will  support  and  free  it  from  the  im- 
putation of  imparity  of  Intention  will  be 
adopted. 

"(5)  Tlie  court  charges  that  if  yon  beUere 
frcHD  all  the  erldence  in  this  cause  that  the 
defendants  McCntdien  it  Son  were  Insolvent 
at  the  time  of  the  sale  of  the  goods  in  con- 
troversy to  Leeth,  the  claimant,  still,  If  they 
further  believe  from  all  the  evidence  in  this 
cause  tliat  If  the  said  Leeth  paid  a  reason- 
ably fair  price  for  the  same  In  cash  at  the 
time  of  his  said  pnrchftse  (if  they  believe 
be  did  purchase  them)  without  any  such 
knowledge  of  their  insolvency,  and  without 
such  Information  as  reasonably  to  put  Mm 
on  inqnir^  then  the  said  purchase  is  valid, 
and  your  verdict  must  be  for  said  Leetli,  no 
matter  how  fraudulent  was  the  Intent  of 
said  McCat(AeD  &  Son,  the  def mdants. 

"(6)  The  court  charges  the  jury  that  if 
you  find  from  the  evidence  the  daimant  gave 
a  fair,  adequate  conslderauon  for  the  prop- 
erty  in  controver«y»  then  I  charge  you  that 
the  burden  of  proof  Is  on  the  plaintiff  to 
show  a  firanduleut  intent  oa  the  part  of  the 
defendants  BlcCutchen  &  Son  in  making  said 
sal^  and  knowledge  on  part  of  claimant  of 
that  intent,  or  of  facts  sufilcient  to  charge 
him  with  the  notice  of  the  financial  Insolv- 
ency on  the  part  of  said  HcCutcben  &  Son ; 
and  If,  on  consideration  of  all  the  evidence, 
both  of  tlKSe  facts  have  not  been  established 
to  your  reasonatde  satisfaction,  youi;  verdict 
must  be  for  the  claimant" 

Brown  &  Kyle,  for  ai^llant  F.  B.  St 
John  and  George  H.  Parker,  for  aiq;>ellee. 

SIMPSON,  J.  The  Judgment  In  this  case 
was  rendered  on  September  23,  1907,  and 
the  appeal  was  taken  August  28,  1908. 

A  motion  is  made  to  dismiss  the  appeal 
because  section  2868  of  the  Code  of  1907, 
which  went  Into  effect  on  May  3,  1908,  pro- 
vides that  appeals  shall  be  taken  within 
six  months  from  the  reodltlon  of  the  judg- 
ment or  decree.  We  bold  that  section  10 
of  the  Code  of  1907  preserves  the  right  of 
appeal  for  the  one  year  provided  by  section 
436  of  the  Code  of  1896.  Said  section  10 
provides  that:  "This  Code  shall  not  affect 
any  existing  right,  remedy  or  defense, 
*  *  *  as  to  all  such  cases  the  laws  In 
force  at  the  adc^tlon  of  this  Code  shall 
continue  In  force."  Poull  Co.  v.  Foy-Hays 
Const.  Co.  (Ala.)  48  South.  785.  The  motion 
to  dismiss  the  appeal  is  overruled. 

This  action  Is  a  trial  of  the  right  of  prop- 
erty. The  appellant,  as  plaintiff,  sued  out  a 
writ  ot  attachment  against  P.  S.  McCutcben 
&  Son,  levying  the  same  on  a  stock  of  mer- 
chandise and  other  personal  property  which 
had  belonged  to  the  defendant  but  which, 
at  the  time  of  the  levy,  were  in  the  posses- 
sion of  appeTlee's  agent,  being  removed  from 
Ball^ton,  Ala.,  where  defendant  h&d  been 
I 


doing  business,  to  Cullman,  Ala.  where  said 
apptilee  was  doing  busbiesa,'  Appellee  there- 
upon interposed  bis  claim  to  the  property, 
executed  bond,  and  took  iKwpessifm  of  the 
profjerty.  The  Inslatence  of  plaintiff  Is  that 
said  McCutcben  &  Son  were  in  faUIng  dr- 
cumstances,  which  was  known  to  the  claim- 
ant, that  the  iftodk.  of  goo(te  was  bought  for 
an  amount  greatly  less  than  its  real  valu& 
and  that  said  sale  was  fraudulent  and  void 
as  to  the  creditors  of  said  McCutcben  A 
Son;  the  plaintiff  being  one  of  said  creditors. 
The  plaintiff  took  the  deposiUon  of  P.  8. 
McCutchw,  and  the  seventh  interrogatory  to 
said  witness  was:  "Do  yon  think  it  is  wrong 
for  a  man  to  buy  goods  from  a  wholesale 
merchant,  and  then  sell  them  with  the  pur- 
pose and  intention  of  not  paying  tor  them, 
and  then  put  the  money  in  their  pockets, 
wlttaODt  paying  for  theui^"  The  witness,  tor 
answer  to  this  Interrogatory,  said :  "I  never 
bought  the  goods  with  audi  intention.  I 
nvv&e  bought  them  with  that  intention."  Be- 
fore offering  any  part  of  the  deposition,  the 
plaintiff  objected  to  this  answer  as  not  being 
responsive  to  bis  Interrogatory,  and  moved 
to  expunge  It  from  the  deposition,  which 
motion  was  overruled,  and  the  answer  was 
read. to  the  jury.  As  no  objection  was  of- 
fered to  the  interrogatory,  and  the  answer 
was  not  responsive  to  the  Interrogator,  It 
should  have  been  excluded. 

The  eighth  Interrogatory  to  said  witness 
asked,  "What  was  the  Indebtedness  of  the 
defendants  P.  S>  McCutcben  &  Son,  on  the 
8tb  day  of  January,  19077"  and  the  answer 
was,  "I  suppose  we  owed  something  like 
from  $1,200  to  $1,400."  The  claimant  moved 
to  exclude  said  answer,  and  the  court  sus- 
tained the  motion  and  expunged  said  answer 
from  the  deposition.  This  was  error.  This 
was  not  a  "mere  supposition  or  guess,"  but 
was  a  statement  of  the  witness'  best  recol- 
lection of  the  amount  of  Indebtedness,  not 
having  the  books  before  him,  and  this  Is  par- 
ticularly true,  as  the  witness  went  on  to  state 
the  several  amounts  which  they  owed  to 
various  creditors. 

Ihe  tenth  Interrogatory  la  not  set  out  in 
full;  but  the  court  on  motion  of  the  claim- 
ant excluded  from  the  jury  the  answer  to  a 
part  of  It,  to  wit,  **I  asked  them  when  they 
drove  up  If  Leeth  was  coming,  and  tbey  said 
he  was  not"  This  was  Immaterial  and  could 
not  affect  the  case  one  way  or  the  other. 
Hence  there  was  no  reversible  error  In  ex- 
cluding It  There  was  no  error  io  8UstaIu-> 
Ing  the  objection  to  the  question  to  the  wit- 
ness Whaley  (referring  to  Mr.  Leeth,  as  he 
was  taking  the  goods  into  his  store),  "Did 
be  appear  to  be  mad?"  as  it  was  leading,  and 
it  was  not  material  to  the  Issue. 

The  court  erred  In  sustaining  the  objection 
to  the  question  to  the  witness  Whaley,  as 
to  whether  be  heard  Adams  say  anything 
about  the  ownership  of  the  goods.  It  was 
proved  and  not  denied  that  Adams  was  the 
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agent  of  Leetb,  chatted  with  the  duty  of 
sodng  to  tbe  defendants,  buying  the  goods, 
and  brtnglng  them  to  Leeth's  store,  and  he 
-was  then  In  the  act  of  bringing  them.  Hie 
■declarations  as  to  the  ownership  of  the  goods 
were  competent 

There  wag  no  error  In  OTermllng  the  ob- 
jection to  the  quratlon  to  tbe  witness  Leetb 
<clalmant),  "What  per  cent,  of  the  Inrolce 
price  would  the  stock  of  goods  be  worth,  Id 
the  condition  It  was  when  you  purchased 
Itr*  The  witness  had  Just  stated  that  the 
Invoice  bad  been  made  at  wholesale-  cost, 
and  he  bad  agreed  to  take  the  goods  at  that, 
and  the  Invoice  was,  Immediately  thereafter, 
Introduced. 

Ibe  question  to  tbe  witness  Leetb  (the 
claimant)  as  to  bow  much  goods  he  was  car- 
rying at  the  time  may  have  been  relevant 
as  to  the  bona  fides  of  tbe  transactlonf  and 
should  be  allowed  on  another  trial. 

The  objections  to  the  questions  to  tbe  wit- 
nesses Kinney  and  Vasdiver,  as  to  what  a 
remnant  stock  of  goods  would  be  worth, 
should  have  been  sustained,  as  there  woe  no 
proof  that  tbe  stock  purchased  wai  a  rem- 
nant stock. 

There  waa  no  error  In  overruling  the  ob- 
jections to  tbe  questions  to  the  witnesses 
Adams  and  Drake  as  to  the  value  of  tbe  cat- 
tle, as  It  required  no  expert  knowledge  to 
answer  said  questions. 

There  was  no  error  In  overruling  the  ob- 
jection to  tbe  question  to  the  witness  Van- 
diver  as  to  how  much  the  goods  were  reduc- 
ed In  value  by  tbe  manner  in  which  they 
were  moved  from  Baileyton  to  Cullman. 
The  plaintiff  had  introduced  evidence  tend- 
ing to  show  that  the  goods  were  worth  $1,- 
400  or  ^1,500  at  Baileyton,  and  the  witness 
Copeland  bad  testified  that  he  had  Invoiced 
th^  goods  after  they  were  in  Leeth's  store 
In'  Cullman,  that  they  were  in  tuid  condi- 
tion, etc..  and  worth  only  $630,  also  that  if 
they  were  in  good  condition  at  Baileyton 
they  would  be  worth  $1,200.  Hence  It  was 
proper  to  show  how  much  they  were  reduc- 
ed In  value  by  tbe  move,  so  as  to  throw 
light  on  tbe  real  value  of  the  goods  b^ore 
they  left  Baileyton. 

Hie  matter  of  permitting  leading  ques- 
tions is  largely  In  the  discretion  of  the  trial 
court  ReferrlDg  to  the  question  by  claim- 
ant to  the  witness  Adams:  "Did  Mr.  Mc- 
Cutcboi  tell  you  that  be  was  selling  his 
goods  too  cheap,  and  that  be  was  thinking 
of  backing  out,  and  that  It  was  wrong  to 
beat  hiB  creditors  that  way" — there  was  no 
motion  to  exclude  tbe  answer,  and  It  was  a 
mere  negative.  There  was  no  error  In  over- 
ruling tbe  objection  to  the  question. 

As  to  the  question,  to  tbe  witness  Allgood. 
as  to  what  occurred  at  the  time  the  levy  was 
made,  while  the  court  was  not  Informed  as 
to  what  additional  facts  were  expected  to  be 
brought  out.  yet  we  remark,  for  the  guid- 
ance of  the  court  in  another  trial,  that  the 
plaintiff  Is  entitled  to  the  benefit  of  proof, 


of  all  that  was  said' and  done  at  ihe  time  of 

the  levy,  as  a  part  of  the  res  gests^ 

Charge  l  requested  by  the  plalntUf  wu 
properly  refused,  as  bting  abstract  There 
was  no  evidence  that  the  e]q>resslon  therein 
recited  was  used.  One  witness  waa  asked 
if  that  expression  was  used,  and  replied  tiiat 
he  could  not  say  that  that  was  said,  bnt  that 
something  like  that  was  said.  Another  wit- 
ness denied  It. 

Charge  2  requested  by  the  plaintiff  was  an 
Invasion  of  the  province  of  the  jnry,  and 
properly  refused. 

Charge  3  waa  properly  refused.  There  was 
no  evidence  tending  to  show  that  Leetb  bad 
access  to  the  books  of  McCatchen  &  Son  be- 
fore or  at  the  time  of  making  the  purchase. 

fniere  waa  no  error  In  refusing  charge  4 
requested  by  the  plaintiff,  as  It  waa  alngllng 
out  a  portion  of  tbe  evidence  and  requiring 
a  separate  finding  on  that  fact 

Charge  6  requested  by  tbe  plaintiff  was 
properly  refused.  It  assumed  the  fraudulent 
intent  of  McCutcben  ft  Son,  which  waa  a 
matter  for  the  Jury  to  find. 

Charge  8,  also,  should  have  been  given. 
Teague,  Bamett  &  Co.  v.  Bass,  131  Ala.  423, 
427,  31  South.  4;  Carter  v.  O'Bryan  Bros., 
106  Abi.  305,  316.  16  South.  894;  Smith  v. 
Collins  &  Griffith.  94  Ala.  394.  399,  404,  10 
South.  334;  Carter  Bros.  &  Co.  v.  Coleman. 
82  Ala.  178,  182,  2  South.  354;  Jordan  v. 
Bice,  151  Ala.  523,  44  South.  93,  94. 

There  was  no  error  in  tbe  refusal  of  tbe 
court  to  give  charge  7  requested  by  tbe 
plaintiff.  While  It  Is  true  that  there  Is  evi- 
dence tending  to  show  tbe  fraudulent  char- 
acter of  tbe  sale  on  the  part  of  McCutcben 
it  Son,  and  it  is  also  true  that  If  McCutcben 
told  Leeth.  before  he  paid  for  the  property, 
that  McCutchen  ft  Son  owed  debts  which 
they  could  not  pay,  this  would  be  sufficient 
to  put  Leeth  on  Inquiry,  yet  It  is  not  proi>er 
to  single  out  this  item  of  evidence  from  all 
the  others,  and  instruct  tbe  Jury  to  find  for 
the  plaintiff,  on  that  alone. 

While  charge  1,  given  at  tbe  request  of  tbe 
claimant  may  have  been  misleading,  yet  it 
does  not  contain  such  error  as  to  be  re- 
versible. 

The  court  erred  In  giving  charge  2  at  the 
request  of  tbe  claimant. 

The  rule  Is  that:  "If  made  upon  a  valua- 
ble consideration,  tbe  attacking  creditor 
must  go  further  and  show  notice  to  tbe 
grantee  of  the  existence  of  other  debts,  or 
circumstances  autficient  to  elicit  inquiry  (Ital- 
ics ours),  and  which.  If  followed  up,  would 
lead  to  knowledge  of  their  existence.  When 
this  is  shown,  then  the  burden  Is  upon  tbe 
grantee  to  show  an  adequate  consideration — 
one  reasonably  equivalent  to  the  value  of  tbe 
goods."  And  even  the  payment  of  an  ade- 
quate consideration  would  not  render  tbe 
purchase  valid,  If  tbe  purchaser  had  notice 
of  the  Insolvent  condition  or  Craudulent  In- 
tent of  the  vendor.  CSiIpman  v.  Gleonon,  03 
Ala.  2C3,  266,  la  South.  822,  823;  Smith  t 
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ColllDB  ft  Orlffitfa,  94  Ala.  894,  40S,  10  South. 
334. 

While  the  court  could  not  be  requli-ed  to 
give  such  a  charge  as  charge  3,  yet  It  Is  in 
accordance  with  the  evidence,  and  the  court 
cannot  be  put  In  error  for  giving  IL 

Charge  4  given  at  the  request  of  the  claim- 
ant  ia  erroDeoiis  In  requiring  too  high  a  de- 
gree of  proof  in  order  to  satisfy  the  Jury, 

Charge  5  given  at  the  request  of  the  claim- 
ant Is  erroneous.  In  that  It  predicates  the  In- 
validity of  the  deed  entirely  on  the  Inaol- 
vency  of  tbe  defendants,  and  knowledge 
thereof;  whereas,  one  who  Is  entirely  sol- 
vent may  be  guilty  of  a  fraudulent,  intent  in 
converting  his  property  into  money  for  the 
purpose  of  putting  It  beyond  the  reach  of 
his  creditors.  Teague,  Bamett  &  Co.  v.  Bass, 
131  Ala.  427,  31  South.  4. 

Charge  6  is  subject  to  the  same  criticism. 
Id  that  It  makes  tbe  deed  valid  if  the  claim- 
ant had  no  notice  of  the  Insolvency  of  de- 
fendants, although  be  might  bare  bad  notice 
of  tbelr  fraudulent  Intent 

Tbe  Judgment  of  the  court  1b  reversed,  and 
tbe  cause  remanded. 

Reversed  and  remanded. 

DOWDELL.  G.  J.,  and  DBNSON  and 
UAYFUjaJ),  JJ.,  concur. 


HOLLAND  V.  STATE. 
(Supreme  Court  of  Alabama.   June  15,  1909.) 

1.  Gbahd  Jitbt  (1 10*)— Dbawino— Statdtobt 
Pbovisiors. 

Code  1907,  S  7261,  provldinit  for  the  draw- 
ing of  juries  for  adjoumed  or  special  terms  by 
the  jury  commisBlon,  when  onlered  prior  to 
the  convwiag  thereof,  and  section  3249,  pro- 
riding  for  tbe  drawing  of  juries  by  a  judge  or 
the  court  during  a  special  or  adjoumed  term, 
when  the  order  therefor  is  made  during  such 
special  or  adjoomed  term  and  not  prior  thereto, 
are  not  in  conflict,  as  there  is  a  field  of  opera- 
tion for  both,  and,  where  the  judge  in  ordering 
an  adjourned  term  made  no  order  at  the  time 
for  a  grand  jury  and  did  not  order  the  same 
until  after  such  term  had  convened,  it  was  prop- 
«ri7  drawD  under  section  3249. 

[Ed.  Mote.— -^For  other  cases,  see  Grand  Jury, 
Dec  Dig.  i  ia«] 

2.  Gbano  Jubt  (I  12*)— IifPANELiNO— Statu - 
roRT  Pbovisions. 

Under  Code  1907.  I  3249.  providing  that  a 
jniy  not  ordered  and  drawn  until  after  a  spe- 
-clal  or  adjourned  term  shall  have  convened  shall 
be  organued,  sworn,  and  impaneled  aa  at  a 
regular  term,  a  grand  JuiT  was  properly  com- 
pleted under  section  7283,  providing  that  If 
15  persons  qnalified  as  grand  jurors  do  not 
appear,  or  If  the  numl>er  of  those  who  appear 
is  reduced  tielow  16,  by  reason  of  discharges  or 
4ther  cause,  the  court  shsll  command  the  sheriff 
to  summon  twice  the  number  of  persons  re- 
quired to  complete  tbe  grand  jury,  and  that  in 
any  event  the  court  may,  in  its  discretion,  order 
a  sufficient  number  of  qualified  jurors  to  in- 
cresse  the  number  of  18,  and  tbst,  if  a  greater 
number  appear  than  is  necessary  to  complete 
tbe  grand  jnry,  the  names  shall  be  written  on 


separate  slips  and  from  them  a  sufficient  nnm- 
l>er  drawn  to  complete  the  Jury. 

[Ed.  Note.— For  oQier  eases,  sea  Grand  Jary. 
Dec.  Dig.  f  12,*] 

3.  Gbahd  Jubt  (S  20")  —  VAUDirr  —  Gband 
Jubt. 

Under  the  express  terms  of  Code  1907,  I 
7S72,  no  objection  can  be  taken  to  an  indict- 
ment by  a  plea  in  abatement,  or  otherwise,  di- 
rected to  the  organisation,  formation,  etc,  of  a 
s);»eclal  grand  Jury. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Dee.  Dig.  t  2a*] 

4.  HoMiciDS  (8  157*)  —  BviDEKCE  —  Aduibsi- 

BU-ITT. 

On  a  trial  for  murder,  the  state  may  show 
the  fact  of  a  former  difficulty  between  decedent 
and  defendant  to  prove  malice  j  but  tbe  fact 
that  decedent's  face  was  swollen  and  bruised 
about  three  weeks  before  the  killing  tended  to 
enter  into  the  details  of  the  difficulty  and 
should  not  have  been  admitted. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
CenL  Dig.  »  288-282;  Dec.  Dig.  <  157.«] 

6.  HouiciDE  (S  189*)— Evidence— Aduibsibil- 

ITT, 

On  a  trial  for  murder,  a  conversation  be- 
tween decedent  and  another  before  the  killing, 
and  while  defendant  was  absent,  should  not 
have  been  admitted. 

{Bd.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  H  847-860;  Dec  Dig.  t  168.*] 

a  OBDanai.  Lav  (fi  306*)— Bvxdbkce— Ad- 
HissiBiLirr. 

On  a  trial  for  murder,  evidence  that  dece- 
dent told  witness  about  five  minutes  before  the 
difficulty,  and  before  defendant  had  returned, 
that  defendant  had  told  decedent  that  he  was 
going  after  a  gun  and  coming  back  to  kill  dece- 
dent, and  that  he  could  not  defend  himself,  was 
hearsay  and  not  a  part  of  the  res  gestee. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  IS  806-S20;  Dec.  Dig.  8  300.*] 

7.  Homicide  (8  169*)— Evidence— A duissibh.- 

ITT. 

On  a  trial  for  murder.  It  was  error  to 
permit  a  witness  to  testify  that  decedent  bad 
said  that  defendant  did  not  want  him  on  ac- 
count of  a  warrant,  but  for  some  other  reason, 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  8S  347-330:  Dec  Dig.  8  169,*J 

8.  Homicide  (8J  IBS,  169*)  — Kvidbncb  — Ao- 
uiasiBiLirr. 

On  a  trial  for  murder,  tbe  state  was  en- 
titled to  show  what  defendant  did  and  said  just 
before  the  killing,  and  tbe  threats  he  may  have 
made. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  88  293-296,  311-350;  Dee.  Dig.  IS 
158,  100.*] 

9.  CR^MINAr,  Law  (8  414*)  —  Statements  of 
Accused— Right  to  Entire  Conversation. 

Where  the  state  introduces  evidence  of 
defendant's  statements  just  before  the  killing, 
defendant  is  entitled  to  tbe  whole  conversation. 

[Ed.  Note. — For  other  cases,  see  Criminsl 
Law,  Cent.  Dig.  8  862 ;  Dec.  Dig.  f  414.*] 

10.  HOMIOIDI    (I  174*)— EVIDENCB— ADMIS6I- 
BtLITT. 

On  a  trial  for  murder.  It  was  not  error 
to  permit  proof  of  what  defendant  said  after 
the  kiJlIng  as  to  the  difficulty,  where,  while  not 
a  part  ot  the  res  geste,  it  was  an  inculpatory 
confession,  and  where  a  predicate  was  laid 
tiherefor. 

[Ed.  Note.— For  other  esses,  see  Homicide, 
Cent.  Dig.  §8  -W.  368;  Dec.  Dig.  |  174.*] 
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11.  Cbimxnal  Law  (i  364*)—Evidk»ce— Ad- 
missibility. 

On  a  trial  for  murder,  evidence  as  to  what 
witnesses  overheard  defendwnt  soy  about  the 
killing,  when  leaving  the  place  Just  after  the 
shooting,  was  a  part  of  the  res  geste  and  ed- 
missible  without  a  predicate  aa  to  its  being 
voluntary. 

[Dd.  Wote.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  810-818 ;  Dec.  Dig.  fi  304.*] 

12.  Homicide  (S  171*)— Kvidenc*— Aomssi- 

BILITT. 

On  a  trial  for  murder,  the  state  should 
not  have  been  permitted  to  show  that  defend- 
ant struck  a  third  person,  where  it  did  not  ap- 
pear that  be  struck  him  in  an  effort  to  escape. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  §  ITl.'J 

13.  Homicide  (8  184*)— Evidence— Admissi- 
bility. 

Where  defendant's  theory  was  that  the  kill- 
ing was  justifiable,  in  that  be  had  a  warrant 
for  the  arrest  of  decedent  and  was  forced  to 
kill  him  to  repel  a  threatened  attack  by  dece- 
dent, and  the  state's  theory  was  that,  notwith- 
standing defendant  was  armed  with  a  warrant, 
be  willfully  and  maliciously  killed  decedent,  de 
fendant  ahoald  hare  been  permitted  to  show  that 
he  asked  decedent  to  go  with  bim. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Dec.  Dig.  i  184.*] 

14.  Homicide  (§  171*)— Evidence— Admissi- 
bility. 

On  a  trial  for  murder,  defendant  was  en- 
titled to  show  by  one  who  was  an  eyewitness 
everything  that  was  said  snd  done  from  the  time 
defendant  came  to  where  decedent  was  until  the 
killing. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §g  351-358  ;  Dec.  Dig.  g  171.*] 

15.  Homicude  (S  105*)  —  Makinq  ABBESX  — 
Right  to  Kill. 

Though  an  officer  having  a  warrant  of  ar- 
rest is  justified  in  killing  a  person  charged  with 
a  felony  if  he  resists  or  flees,  this  rule  does  not 
prevail  as  to  the  arrest  of  a  person  charged 
with  misdemeanor,  and  in  the  latter  case  life 
can  only  be  taken  where  the  person  resists  and 
BO  endangers  the  life  or  person  of  the  officer  as 
to  make  such  killing  necessary  in  self-defense. 

[Ed.  Not(^— For  other  cases,  see  Homicide, 
Cent.  Dig.  $  135;  Dec.  Dig.  S  105.*] 

16.  Homicide  (S  105*)— Defenses. 
Where  the  circumstances  show  a  willful 

murder,  rather  than  an  attempt  to  arrest  dece- 
dent, the  warrant  of  arrest  is  of  no  benefit  to 
defendant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dsc.  Dig.  S  105.*] 

17.  Homicide  (J  105*)  — Making  ABREer  — 
Force. 

An  officer  armed  with  a  legal  warrant 
may  enter  the  premises  of  the  person  to  be  ar- 
rested, is  under  no  duty  to  retreat  in  case  of 
resistance,  and  can  repel  by  force  any  force 
I'sed.  but  not  in  excess  ot  wbac  may  be  necea- 
ffiry  to  make  the  arrest  or  to  firotect  his  life 
or  person. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  135;  Dec.  Dig.  t  105.*] 

1&  Homicide  (8  286*)- Tbial— iNSTBncrioNs. 

An  instruction  that  if  defendant  went  to 
the  home  of  decedent  with  the  premeditated 
intent  to  kill  him,  and  in  pursuance  thereof  did 
kill  him  with  malice,  the  fact  that  defendant 
had  a  warrant  was  no  excuse,  and  he  would 
be  guilty  of  murder,  though  it  may  be  correct 
in  the  abstract,  may  hsve  a  misleading  tend- 
ency and  should  not  he  given. 
[Ed.  Note.— For  other  cases,  see  Homicide,  | 


'  ^*'»CIDE  (I  29S*)-TBIAI^rNSTBnCTIONS. 

Oh  a  trial  for  murder,  a  cbarge,  requested 
by  defendant,  that  he  was  noder  no  ImbI  duty 
to  yield  to  solicitations  not  to  enter  the  home 
of  decedent,  if  he  had  a  warrant  for  decedent's 
arrest,  and  was  entering  for  the  purpose  of  ex- 
ecuting it,  but  that  his  duty  required  him  to 
disregard  such  solicitations  and  execute  the 
warrant,  should  have  been  given. 

[E)d.  Note.— For  other  cases,  see  Homldda. 
Cent.  Dig.  8  612;  Dec.  Dig.  |29&«5 

20.  Homicide  (f  29S*)-TBWL-lNSTBtjCTioss. 
K    J  *    J  murder,  a  charge,  requested 

by  defendant,  that  resistance  to  a  legal  wai^ 
rant  might  consist  in  acts  or  demoosliatloDS 
by  the  nprson  to  be  arrest"-!,  imnortine  defiance 
and  indicating  an  immediate  purpose  to  use 
Violence,  and  that  after  such  acts  or  demonstra- 
tions the  officer  might  at  once  employ  such 
force  as  was  necessary  to  accomplish  the  ai^ 
rest,  even  to  the  taking  of  life,  should  have 
been  given. 

„fE^d.  Note.-For  other  cases,  see  Homicide, 
Cent.  Dig.  8  612;  Dec.  Dig.  8  298.*] 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty ;  D.  W.  Speake,  Judge. 

John  Holland  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.  Reversed 
and  remanded. 

It  appears  that  at  the  time  of  the  killing 
an  adjourned  term  of  the  court  tbs  being 
held.  In  the  calling  of  which  no  order  had 
been  altered  for  a  grand  Jnr^.  hot  only  the 
petit  Jurors  had  been  ordered  and  summoned. 
During  the  progress  of  the  term  the  court 
drew  and  impaneled  a  grand  jury,  who  in- 
vestigated the  killing  and  returned  the  in- 
dictment The  motion  and  pleas  addressed  to- 
the  indictment  raise  these  questions.  The 
facts  sufficiently  appear  In  the  iH>Inion  of  the 
court 

The  following  charge  were  given  at  the 
Instance  of  the  state: 

(1)  "If  yon  believe  beyond  a  reasonable 
doubt  that  defendant.  In  this  county  and  t>e- 
fore  the  finding  of  this  Indictment,  purpose- 
ly killed  Putnam  by  shooting  him  with  a  pis- 
tol, with  wickedness  and  depravity  of  heart 
towards  the  deceased,  and  not  because  of 
any  resistance  to  arrest  by  deceased,  and  that 
said  killing  was  determined  on  beforehand 
and  after  reflection,  for  however  short  a 
time  Is  Immaterial,  then  defendant  is  gallty 
of  murder  In  the  second  degree." 

(2)  "If,  after  considering  all  the  evidence, 
you  have  a  fixed  conviction  of  the  truth  of 
the  charge,  you  are  satisfied  beyond  a  rea- 
sonable doubt,  and  it  is  your  duty  to  convict 
the  defendant." 

(3)  "If  you  believe  from  all  the  evidence 
beyond  a  reasonable  doubt  that  the  defend- 
ant is  guilty,  though  you  also  believe  that  It 
Is  possible  that  he  is  not  gtillty»  you  Bhoold 
convict  him." 

(4)  "The  court  has  Just  charged  yon  at  the 
Instance  of  the  defendant  that  each  juror 
must  be  convinced  of  defendant's  guilt  be- 
yond a  reasonable  doubt  before  you  can  con- 


Cent  Dig.  88  586-^1;  Dee.  Dig.  f  286.*]        I  vIct  him.   This  means  that  your  verdict  must 


•For  ether  oara  ws  um*  topic  and  secUoa  NUMBER  la  Dec.  A  Am.  Digs.  UQT  to  date,  *  Reporter  Indexei 


Digitized  by 


Google 


HOLLAND  V.  STATE. 


217 


mean  a  nnanlmons  mdiet  whetber  It  be  for 
or  against  tiie  drfendant ;  ai^  altboncb  one 
of  yonr  nnmber  may  bave  a  reasonable  doubt 
of  defendants  guilt,  tbis  would  not  autborlie 
you  to  acqnlt  blm." 

(5)  **If  tbe  defendant,  In  tbla  county  and 
before  the  flnding  of  ttata  indictment,  killed 
Putnam  by  tiiootlng  him  with  a  pistol  with 
malice  aforettkong^t,  and  not  In  reslstanoe  of 
arrest,  he  Is  guilty  of  murder;  and  if  tbe 
killing  was  willful,  deliberate,  maliclons,  and 
premeditated,  and  the  dellboation  jftnd  pre- 
medltatlmi  existed  for  only  a  moment  be- 
fore the  fatal  shot  was  fired,  the  defend- 
ant Is  snilty  of  murder  in  the  second  degree." 

(6)  "Tbe  court  charges  the  Jury  that  t>e- 
fore  the  defendant  would  be  oitltled  to  any 


dlsresard  sudi  solicitation  and  Te^nests,  If 
any  were  made,  and  go  forward  and  duly 
execute  tbe  warrant." 

(26)  "I  charge  you  that  resistance  to  a 
legal  arrest  may  Ctmslst  In  acts  or  demon- 
strations on  the  part  of  the  party  sought  to 
be  arrested,  which  import  ^ance  and  indi- 
cate an  Immediate  purpose  to  use  violence  In 
resisting,  and  after  such  acts  or  demonstra- 
tl<»s  the  oflBcer  may  instantly  employ  such 
degree  or  force  as  Is  necessary  to  reduce  the 
party  to  submission  and  accomplish  the  ar- 
rest, even  to  the  taking  of  the  party's  Ilfe^  if 
so  necessary." 

It  is  unnecessary  to  set  out  tbe  other 
charges  requested  by  tbe  defeDdant. 

George  H.  Parker  and  Callahan  &  Harris, 


protection  or  JusUflcatlon  tor  taking  the  life        appellant   Alexander  M.  Garber.  Atty. 


of  the  deceased,  by  reason  of  the  official  posi- 
tion which  the  d^endant  is  alleged  to  have 
held  at  tbe  time  of  the  killing,  be  must  have 
been  acting  In  pursuance  of  some  lawful  au- 
thority, arming  him  with  tbe  legal  right  to 
arrest  tbe  deceased,  and  there  must  have 
been  such  resistance  of  tbe  arrest  by  the  de- 
ceased at  the  time  the  shot  was  fired  as  to 
create  real  or  apparent  present,  impenfllng. 


Gen.,  and  Brown  &  Kyle,  for  the  State. 

ANDERSON,  J.  The  indictment  was  re- 
turned by  a  grand  Jury  specially  drawn  and 
organized  by  tbe  court  or  judge  as  provided 
by  section  8249  of  the  Code  of  1907. 

Sections  7261  and  3249  of  the  Code  of  1907 
are  not  In  conflict,  as  there  Is  a  field  of 
operation  for  both.    Section  7261  provides 


Imperious  necessity  for  the  defendant  to  kill  for  the  drawing  of  juries  for  adjourned  or 
the  deceased,  either  to  protect  himself  from  special  terms,  by  the  jury  commission,  upon 
grievous  bodily  harm,  or  to  overcome  such  the  order  of  the  clerk'  when  the  judge  orders 
resistance;  and  If  yon  should  find  from  the  .same  prior  to  the  convening  of  said  speclnl 


evidence  beyond  a  reasonable  doubt  that  no 
such  necessity  existed  at  the  time  the  shot 
was  fired,  that  the  defendant  did  not  act  In 
good  faith,  hat  merely  used  his  official  posi- 
tion as  a  cloak  or  excuse  to  take  tbe  life  of 
deceased,  and  that  the  defendant.  In  pursu- 


or  adjourned  terms.  Section  S249  provides 
for  the  drawing  of  juries  by  the  Judge  or 
court  during  the  special  or  adjourned  term 
when  the  order  for  same  Is  not  made  until 
said  special  or  adjoamed  term  and  not  prior 
thereto.   Tbe  judge  In  ordering  the  adjourn- 


ance  of  a  fixed  purpose,  willfully  and  with  ed  term,  in  the  present  Instance,  made  no 
malice  aforethought  killed  the  deceased,  then  order  at  the  time  for  a  grand  Jury  and  did 
this  would  constitute  murder  in  the  first  de- 1  not  order  same  until  after  said  adjourned 
gree."  term  had  convened  and  properly  drew  the 

(7)  "If  the  Jury  believe  from  the  evidence  grand  Jury  In  question  under  section  3249 
beyond  a  reasonable  doubt  that  the  defendant  tbe  Code.  Section  3240  provides  that  all 
went  to  the  home  of  Putnam  with  the  pre- '  Juries  shall  be  organized,  sworn,  and  Im- 
meditatlon  to  kill  Putnam,  and,  in  pursuance  Paneled  as  at  regular  terms,  and  the  trial 
of  this  previous  determination,  he  did  kill  him,  I  court  properiy  completed  the  grand  jury, 
and  killed  with  malice,  the  fact  that  the  de- ,  *he  terms  of  section  7283  of  the  Code 

fendant  had  a  warrant  is  no  excuse  to  him,  '  Moreover,  section  7572  provides 

and  defendant  would  be  guilty  of  murder."    ]^^^^       oblectlon  can  be  taken  to  the  oi- 

(8>  "The  court  charges  the  Jury  that,  be- !  R«ii«i«on.  formation,  etc..  of  a  special  grand 


fore  tbe  defendant  would  be  justified  In 


Jury. 


ahootlng  to  kill  the  deceased,  there  must  have  ;    The  trial  court  committed  no  revendWe  er- 

been  aludden,  impending,  imperious  uecessi- ,       ?  "KIL***?       f "^."il  ^f" 

«,  .^1  M  .«Aoi«mr*«  dhn«t^i*i.«»  ♦«  M>iri>  questioning  the  validity  of  the  indictment. 

the  defendant  fnrai  grievoMi  bodily  torm  or  ^,gg^yH  between  the  defendant  and  the  de- 

'^a"^'  for  the  purpose  of  showing  mali«: 
^e  ftaiowtag  chargea  were  refused  to  tbe  the  fact  that  the  decedent's  face  waa 
defendant:  '  swollen  and  bruised  about  three  weeks  he- 

(1)  "1  charge  you  ttat  the  defendant  was  ,ore  the  killing  had  a  tendency  to  enter  into 
under  no  legal  duty  *o  yield  to  the  aollclta-  the  details  of  the  difficulty  and  should  not 
ttons  or  requecta  of  the  ladles  In  or  about  the  have  been  admitted.  McAnally  t.  State,  74 
home  of  Putnam  not  to  enter  such  home,  if  Ala.  9. 

you  believe  from  tbe  evidence  that  at  the  I  The  conversation  between  the  deceased 
time  he  had  In  his  possession  the  warrant  of  and  Annie  Uggan  before  the  killing,  and 
arrest  in  evidence  In  this  case,  and  was  en-  while  tbe  defendant  was  absent  from  the 
terins  the  home  for  the  purpose  of  executing  house,  was  not  admissible.  Neither  should 
the  warrant;  but  his  duty  required  him  to  the  trial  court  have  permitted  Mrs.  Tayioi 
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to  testify  that  deceased  told  her,  abont  five 
minutes  before  the  difficulty,  and  before  the 
defendant  had  returned  to  the  house,  that 
"Holland  told  him  he  was  going  after  a  gun 
and  was  coming  back  to  kill  him,  and  that 
be  could  not  defend  himself." '  This  was  all 
hearsay  evidence  and  was  not  a  part  of  the 
res  gestae.  State  t.  Stalllngs,  142  Ala.  US, 
38  South.  261;  FonvUle  v.  State.  91  Ala.  39. 
8  South.  688.  The  trial  court  likewise  erred 
In  permitting  Mrs.  Taylor  to  testify  that  de- 
ceased said,  "Holland  did  not  want  him  on 
account  of  the  warrant,  but  for  some  other 
reason."  The  state  had  the  right  to  show 
what  the  defendant  did  and  said  uptown. 
Just  before  the  killing,  and  the  threats  that 
he  may  have  made;  but  the  defendant  was 
entitled  to  the  full  conversation.  The  trial 
court  did  not  err  in  permitting  proof  of  what 
defendant  said,  after  the  killing,  in  Towles' 
shop  and  in  McEntlres*  store,  as  to  the 
difficulty  and  killing.  It  Is  true  it  was  not 
a  part  of  the  res  gestae,  but  was  an  in- 
culpatory confession,  and  a  predicate  was 
laid  for  same  by  the  witness  Abercromble. 
The  evidence  of  Fuller  and  Alex  Clark  as  to 
what  they  overheard  defendant  say  about 
the  killing,  when  leaving  the  plac^  and  just 
after  the  sbootlng,  was  a  part  of  the  res 
gestse,  and  was  admissible  without  a  predi- 
cate, as  to  its  being  voluntary. 

The  trial  court  should  not  have  permitted 
the  state  to  show  that  defendant  struck 
Abercromble  after  he  had  gotten  Into  the 
store.  It  did  not  appear  that  he  struck  htm 
in  an  effort  to  escape^  Of  course.  If  be 
struck  In  an  effort  to  escape,  it  would  have 
been  relevant;  but  we  do  not  think  it  was 
shown,  the  evidence,  that  tlila  was  done 
in  an  effort  to  escape. 

.The  defendant  should  bare  been  permitted 
to  ask  the  witness  Alonso  Webb  If  defendant 
asked  deceased  to  go  anywhwe  with  him. 
The  defendant's  ^heoiy  was  that  be  went 
there  to  arrest  deceased,  and  the  state's  was 
that  he  went  to  kill  him  whether  or  no,  and 
the  defendant  should  have  been  permitted  to 
show  that  be  was  trying  to  arrest  deceased 
and  had  requested  him  to  go  with  him.  In- 
deed, this  was  an  eyewitness,  and  the  de- 
fendant was  entitled  to  elicit  from  him 
everytfatag  that  was  said  and  done  from  thA 
time  they  got  there  until  the  killing.  Of 
course,  he  could  )iot  state  cmcluslons,  and 
the  trial  court  did  not  «rr  in  sustaining  ob- 
jections to  questions  of  tbia  ^aracter;  but 
there  were  some  direct  questions  asked 
which  the  court  dioukt  have  permitted. 

The  rulings  upon  the  evidence  have  been 
coiuldered,  and  we  do  not  think  the  court 
committed  reversible  error  except  as  hereto- 
fore pointed  out 

The  state's  theory  Is  that,  notwithstanding 
this  defoidant  was  armed  with  a  warrant 
for  tbe  arrest  of  the  deceased,  he  willfully 
and  maliciously  killed  him.  In  that,  he  was 


using  the  warrant  as  a  mere  doak  to  commit 
the  crime,  and  that  said  killing  was  not 
necessary  to  repel  tbe  resistance  by  the  de- 
ceased of  an  attempted  arrest  by  the  de- 
fendant The  defendant's  theory  Is  that 
the  killing  was  Justifiable,  In  that  he  had 
the  legal  right  to  arrest  the  deceased,  and 
had  to  kill  him  In  order  to  repel  a  threaten- 
ed attack  upon  himself  by  the  deceased  in 
his  effort  to  resist  tbe  arrest  l%e  killing 
was  therefore  either  mUawful  or  Justifiable 
under  legal  process. 

While  an  officer  having  a  warrant  of  ar- 
rest is  Justifiable  in  killing  one  charged  with 
a  felony,  if  he  resist  or  flees,  this  rule  does 
not  prevail  as  to  arrest  of  persons  charged 
with  misdemeanors.  "When  an  attempted 
arrest  la  for  an  ordinary  misdemeanor  or  in 
a  civil  action,  life  can  tmly  be  taken  by  the 
officer  where  the  person  arrested  resists  by 
force,  and  so  endangers  the  life  or  pa«m  of 
the  officer  as  to  make  such  killing  necessary  In 
self-defense."  Kerr  on  Homicide,  187 ;  Blrt  t. 
State  (Ala.)  46  South.  858;  Clements  v.  State, 
GO  Ala.  117.  If  the  circumstances  show  a 
willful  murder,  rather  than  an  attempt  to 
arrest  the  deceased,  tbe  warrant  can  be  of 
no  benefit  to  the  defendant.  21  Cyc.  and 
authorities  cited  In  note  39.  On  the  other 
hand,  if  the  defendant  Is  armed  with  a 
1^1  warrant,  he  has  the  lawful  right  to 
enter  the  premises  of  the  deceased,  is  under 
no  duty  to  retreat  in  case  of  resistance,  and 
can  repel  any  force  used  by  the  deceased 
not  in  excess  of  what  may  be  necessary  to 
make  the  arrest  or  to  protect  his  life  or  him- 
self from  serious  bodily  harm. 

All  the  charges  given  at  the  request  of 
the  state,  with,  perhaps,  the  exception  of  No. 
7,  were  warranted  by  the  law  and  the  facts 
hypothesized.  Charge  7  may  be  correct  In 
the  abstract;  but  It  may  have  misleading 
tendencies,  and  should  not  be  given  on  the 
next  trial. 

Charges  1  and  26,  reftised  the  def^idant, 
should  have  been  given. 

We  hare  examined  the  other  charges  re- 
fused the  defendant  and  find  that  they  were 
either  bad  or  fully  covered  by  the  glrva 
charges. 

The  Judgment  of  tbe  circuit  court  Is  re- 
versed, and  the  cause  Is  remanded. 
Reversed  and  remanded. 

DOWDELL,  G.  J.,  and  McC^BLLAN  and 
SATRE,  JJ.,  concur. 


Ex  parte  DICKENS. 

(Supreme  Conrt  of  Alabama.    May  11,  1908. 
Behearing  Denied  Jane  SO,  19090 

1.  Courts  d  210*)— Statb  Svraatm  Gotnr— 

JUBIBDIbTIon. 

The  common  law  vested  in  the  Supreme 
Court  power  to  review  orders,  proceedlnKs,  and 
Judgments  of  all  Inferior  courts  and  tribunals. 


•For  otber  (wmi  im  iain»  topL«  aud  lecUoa  NUUBBR  la  Deo.  *  Am.  Diss-  1M7  to  d«t«,  *  B«9«lt«r  laAnm 
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ind  to  tmaa  on  the  question     their  jafifldietkm 

and  decisions  on  questions  of  law. 

[Ed.  Note.— For  other  cases,  see  Coarts,  Cent. 
Dig.  U  499-JS04 ;  Dec.  Dig.  8  210.*] 

2.  Cebtiobaki  (I  15*)— Soops  or  Wbit. 

In  the  absence  of  statute,  the  Supreme 
Court  cannot  leriew  determiDatlons  of  iiuerior 
tribunal!  <nt  qnestioiu  of  fact  on  certiontrL 

[Ed.  Mote/— For  oflier  caaet,  Oertlorarl, 
Dec  Dig.  <  15.*] 

3.  Gbbtiorabi  (1 16*)— SowB  op  Wbtt-Queb- 
TION8  or  Law. 

While,  originally,  certiorari  was  only  avail- 
able to  review  questions  of  jurisdiction,  it  may 
DOW  he  used  to  determine  legal  qoestions  affect- 
iufc  the  merits  of  the  canae. 

[Ed.  Note.— For  other  cases,  see  Certtorarl, 
Dec  Dig.  I  IS.*] 

4.  CsmoKAU  (I  (^)— BlOBT  TO  Wbit— Ap- 

In  general,  certiorari  will  not  be  granted  in 
cases  where  tbe  party  seeking  it  has  an  adequate 
remedy  hy  appeal. 

I£d.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  H  6,  G;  Dec  Dig.  |  5.*] 

5.  COMTBKPT  a  4*)— "ClVEL  CONTEMPT." 

A  "civil  contempt"  consists  in  failing  to 
do  something  ordered  by  the  conrt  for  the  bene- 
fit of  the  opposing  party. 

[Ed.  Note.— For  other  cases,  see  Contempt. 
Cent.  Dig.  |  4 ;  Dec  Dig.  I  4.* 

For  other  definitiiHis,  see  Words  and  Hirases, 
ToL  2.  pp.  IIM,  11900 

6.  CONTCUPT  (I  86*)  —  APPKAL  —  NaTDBS  OV 

Fboceedino. 

A  proceeding  for  contempt  Is  not  a  part  of 
tbe  main  case,  but  is  a  complete  collateral  pro- 
ceeding, which  may  not  be  reviewed  on  appeal 
in  the  main  case. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Dec  Dig.  I  68.*] 

7.  Contempt  (§8  66,  67*)— Habub  Corpus  d 

22*)— RXVIEW— ROHEDIES. 

An  order  committing  a  party  tor  contempt 
is  reversible  on  cerUorarf  for  errors  on  the  face 

of  tbe  record,  or,  if  relator  baa  been  Illegally  im- 
prisoned.  by  habeas  corpus,  but  not  by  appeal. 

[Gd.  Note.— For  other  cases,  see  Contempt, 
Tent.  Dig.  88  213-237;  Dec.  Dig.  H  «»  67;* 
Ilsbeas  Corpu^  Dec.  Dig.  8  22.*] 

S.  Manoaxub  (8  26*)— Natubi  or  Wvx, 

Tbe  office  a  writ  of  mandamus  is  to  re- 
quire a  lower  court  or  judge  to  act,  and  not  to 
correct  error  or  reverse  judicial  action,  though 
it  may  be  issued  to  enforce  a  clear  right. 

[Ed.  Note.— For  other  cases,  see  Mandamus^ 
Cent.  Dig.  8  62;  Dec.  Dig. '8  26l* 

For  other  definitions,  see  Words  and  PhiHses, 
vol.  5,  pp-  4323-43S0;  vol.  8.  pp.  7714,  7716.] 

9.  CranoBAU  (I  65*)— fiCOPB  OP  Bbvikw. 

On  a  writ  of  certiorari  the  trial  Is  not  de 
novo. 

[Ed.  Note.— For  oUier  cases,  see  Certiorari. 
Dec.  Dig.  8  65.*] 

10.  CONTKMPT  (8  83*)— POWEB  TO  PUNISH. 

All  courts  have  inherent  power  to  pnniab 
for  contempt,  wliich  power  rests  on  their  right 
to  protect  their  dignity  and  to  demand  obedience 
to  their  decrees,  whether  the  contempt  be  crim- 
inal or  civil. 

[Ed.  Note.— For  other  cases,  see  Contempt 
Cent.  Dig.  88  95-98;  Dec.  Dig.  8  33.*] 

11.  Contempt  (8  20*)— Obdebs  in  Chancebt 

— DiBOBEDIBNCZ. 

Where  an  order  directing  a  party  to  deUver 
certain  bonds  to  a  receiver  had  not  only  become 
fnnctns  oSdo.  hj  having  been  complied  with. 


but  had  been  reversed  on  appeal,  an  order  ad- 
Edging  the  party  In  contempt  for  failing  to 

com[]ly  therewith  was  unsustainable. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Dec  Dig.  8  20.*] 

12.  Constitutional  Law  (8  83*)- Impbison- 
ment  fob  Debt^ontcmpt  Obdebs— Fail - 

UBK  TO  PBBFOBM. 

An  order  committing  a  party  for  ctmtempt 
until  he  should  pay  an  amount  equal  to  the  val- 
ue of  certain  coupons  detached  from  bonds  and 
disposed  of  was  erroneous  as  violating  the  con- 
stitutional prohibition  against  imprismunent  for 
debt. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  151% ;  Dec  Dig.  8  83.*] 

13.  Contempt  (8  33*)— Authohitt  or  Cousi 
— Enpobcement  or  Obder. 

Where  a  receiver  had  been  appointed  to 
take  charge  of  the  assets  of  a  firm  whose  es- 
tate was  oeing  administered  in  the  court,  the 
conrt  bad  jurisdiction  to  make  such  orders  and 
adopt  such  measures  as  were  necessary  to  have 
Uie  firm's  property  placed  In  the  hands  of  the 
receiver. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  §S  95-98;  Dec.  Dig.  8  33.*] 

14.  CoNTEUPT  (8  79*)— Punishment— Impbis- 

DNHERT  to  COMPEt,  PKBFOSMANCE. 

A  party  faBving  violated  an  order  of  the 
chancery  conrt  requiring  the  survivii^  partner 
of  a  firm  to  account  and  deliver  tbe  assets  in 
his  hands  to  a  receiver,  the  court  had  jurisdic- 
tion to  commit  him  to  prison  until  tbe  order 
was  compiled  with,  either  by  him  or  until  tbe 
purpose  of  tbe  order  had  been  accomplished  by 
other  means. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  8  270;  Dec  Dig.  8  Vft.*] 

16.  Contempt  (8  72*)  — FuNisnMENT— Stat- 
utes—Apfz.ioation. 

Code  1907,  8  9067,  providing  that  courts 
may  punish  for  contempts  by  fine,  not  exceed- 
ing fuO.  and  by  imprisonment  not  exceeding  5 
days,  one  or  both,  does  not  apply  to  civil  con- 
tempts conslBtlng  of  a  refnaal  or  failnre  to  obey 
a  ctiancery  court's  ordeis. 

[Ed.  Mote^For  other  cases,  see  Ctmtempt, 
Cent  Dig.  18  24&-256;  Dec  Dig.  8  72.*] 

Petition  for  certioTarl  by  Charles  C.  Dick- 
ens to  review  an  order  Incarcerating  blm 
for  contempt  of  court  Granted  In  part*  and 
petitioner  discharged. 

Stevens  &  Lyons,  Francis  J.  Inge,  Webb  & 
McAlptn,  and  B.  B.  Bone,  for  petitioner. 
Gregory  I*  &  H.  T.  Smith,  opposed. 

SIMPSON,  J.  This  is  a  proceeding  by 
certiorari,  from  this  court,  seeking  to  have 
set  aside  certain  orders  of  the  chancery 
court  under  which  tbe  petitioner  is  Im- 
prisoned for  contempt  of  court. 

Tbe  first  question  which  arises  Is  whether 
or  not  the  iietltloner  can  have  relief  by  this 
proceeding.  "By  the  common  law  the  power 
la  vested  In  the  Supreme  Court  to  review  the 
orders,  proceedings,  and  judgments  of  all 
Inferior  courts  and  tribunals,  and  para  upon 
the  question  of  their  jurisdiction  and  deci- 
sions on  questions  of  law ;  bnt,  In  the  absence 
of  some  statute  conferring  the  power  of  re- 
viewing the  determinations  of  these  Inferior 
trlbanalB  upon  questions  of  ftict,  the  action  of 
the  court  or  tribunal  Is  final  and  conclusive 
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and  cannot  be  reviewed,  reTlsed,  or  corrected 
on  the  common-law  writ  of  certiorari."  Har- 
ris on  Certiorari,  p.  40,  S  45.  Originally,  on 
certiorari,  only  the  Question  of  Jurisdiction 
was  inquired  Into;  but  this  limit  has  been 
removed,  and  now  the  court  "examines  the 
law  questions  involved  In  the  case  which 
may  affect  its  merits."  Id.,  p.  3,  5  1.  As  a 
general  proposition  certiorari  will  not  be 
granted  In  cases  where  the  party  seeking  It 
has  an  adequate  remedy  by  appeal.  Harris 
on  Certiorari,  p.  37,  8  44;  A.  G.  S.  R.  R.  Co. 
V.  Christian,  82  Ala.  307,  809,  1  South.  121. 

So  it  becomes  necessary  to  decide  whether 
the  petitioner  In  this  case  has  an  adequate 
remedy  by  appeal.  "A  'civil  contempt'  con- 
sists in  falling  to  do  something,  ordered  to  be 
done  by  a  court  in  a  civil  action,  for  the  bene- 
fit of  the  opposing  party  therein."  9  Cyc.  6. 
While  there  have  been  some  opinions  to  the 
contrary,  the  weight  of  authority,  as  well  as 
the  reason  of  the  case,  is  that  a  proceed- 
ing for  contempt  Is  not  a  part  of  the  main 
case,  before  the  court,  but  la  collateral  to  It, 
a  proceeding  in  Itself,  and  consequently  would 
not  come  up  for  consideration  on  an  appeal  In 
the  main  case.  9  Cyc.  88;  Hogan  t.  Alston. 
9  Ala.  627. 

If  It  were  a  new  proposition,  the  writer 
might  be  disposed  to  think  that,  as  It  is  a  col- 
lateral independent  proceeding,  a  final  order 
of  commitment  would  be  a  final  decree,  in 
that  case,  from  which  an  appeal  might  be 
taken;  but,  as  the  matter  has  been  before  our 
own  court  several  times,  we  may  refer  to  our 
own  cases  to  determine  this  question. 

In  the  case  of  Hogan  v.  Alston,  supra,  this 
court  said  that  a  rule  for  an  attachment 
against  a  party  or  witness  "must.  In  general, 
be  corrected  by  a  mandamus,  or  other  ap- 
propriate remedy." 

Where  a  party  appealed  from  a  Judgment 
fining  him  for  contempt,  the  court  declared 
the  appellant  was  without  remedy,  and  stated 
that:  "If  the  Judgment  entry  showed  error 
on  Its  face,  possibly  it  would  furnish  ground 
for  a  certiorari ;  or,  If  the  party  has  been 
Illegally  Imprisoned,  for  a  habeas  corpus, 
It  furnishes  no  ground  for  appeal."  Easton 
V.  State,  39  Ala.  551,  554,  87  Am.  Dec.  49. 
In  that  case  the  record  did  not  show  what 
the  facts  were,  upon  which  the  contempt  was 
adjudged,  and  the  quotation  made  from 
Judge  Ruffin  seems  to  indicate  that  if  the 
facts  were  stated,  and  were  InsuflSclent  to  Jus- 
tify the  adjudication  of  contempt,  the  party 
should  be  discharged. 

In  a  case  where  a  physlcan  refused  to  tes- 
tify as  an  expert,  without  being  paid  for  his 
services,  and  was  fined  for  contempt,  the  case 
was  brought  to  this  court  by  certiorari,  and 
the  Judgment  of  the  circuit  court  was  af- 
firmed. Ex  parte  Dement,  63  Ala.  389,  29 
Am.  Bep.  Oil. 

Again,  where  a  witness  refused  to  answer 
ft  question  which  might  tend  to  criminate 
him,  and  was  adjudged  guilty  of  contempt, 
the  case  was  brought  up  to  this  court  by 


certiorari,  and  the  order  of  the  lower  court 
quashed,  and  the  petitioner  discharged.  Ex 
parte  Boscowltz,  84  Ala.  463,  4  Souttx.  2T9, 
5  Am.  St.  Rep.  384. 

In  the  Hardy  Case,  where  Hardy  was  im- 
prisoned by  order  of  the  chancery  court  for 
refusing  to  obey  the  order  of  the  court  re- 
quiring him  to  deliver  up  bonds  for  the  pay- 
ment of  a  debt  (under  a  section  of  the  Code 
of  1870),  the  matter  was  brought  to  this  court 
by  a  petition  for  a  writ  of  habeas  corpus, 
and  the  order  of  this  court  was  that  "the 
writ  of  habeas  corpus  and  certiorari  will  be 
awarded,"  etc,  Ex'  parte  John  Hardy,  US 
Ala.  303.  323. 

An  order  granting  a  rule  nisi  to  show 
cause  why  the  respondent  should  not  be  ad- 
Judged  guilty  of  contempt  was  held  not  to 
be  such  a  final  decree  as  will  authorize  an 
appeal.  McKIssack  v.  Yoorhels,  Miller  & 
Co.,  119  Ala.  101,  104,  24  Sooth.  523. 

The  case  of  Brady  v.  Brady,  144  Ala.  414, 
39  South.  237,  seems  to  be  based  mainly  on 
the  fact  that  the  decree  confirming  the  re- 
port of  the  register,  and  ordering  the  defend- 
ant to  pay  the  alimony  awarded  or  go  to 
Jail,  was  not  such  a  final  decree  as  would 
support  an  appeal,  and  in  that  case,  on  ac- 
count of  the  fact  that  the  final  decree  could 
not  place  the  parties  In  statu  quo,  a  rule  nisi 
was  granted  to  show  cause  why  a  peremptory 
mandamus  should  not  be  granted  to  vacate 
the  decree. 

On  the  other  hand,  this  court  has  entertain- 
ed an  appeal  from  an  order  of  court  refusing 
to  commit  for  contempt.  Adair  Bros.  &  Co. 
V.  Gllmore.  106  Ala.  436,  17  South.  544.  The 
proceedings  of  lower  courts  have  also  been 
reviewed  and  corrected  by  certiorari  In  the- 
following  cases,  to  wit:  Where  a  claim 
against  an  Insolvent  estate  was  rejected. 
Cawthome  v.  Welsinger,  6  Ala.  714,  717.  Al- 
so where  one  not  a  party  to  the  proceeding 
was  Injured  by  It  Earle  t.  Juzan,  7  Ala. 
474.  Also  on  dismissal  of  petition,  by  ad- 
ministrator of  a  distributee,  to  represent  his. 
Intestate  In  the  settlement  Graham  et  al. 
T.  Abercromble  et  al.,  8  Ala.  652.  Also 
where  a  void  order  of  removal  of  an  ad- 
ministrator had  been  entered.  Ex  parte 
Boynton,  44  Ala.  261.  Also  where  a  Justk-e 
of  the  peace  rendered  Judgment  against  a 
corporation,  by  default,  without  showing  that 
proof  was  made  of  the  official  character  of 
the  person  on  whom  service  was  had,  be- 
cause an  appeal  would  not  be  an  adequate 
remedy.  M.  &  C.  R.  R.  Co.  v.  Brannnm.  90 
Ala.  461,  11  South.  468;  Independent  Pub. 
Co.  T.  Am.  Press  Ass'n,  102  Ala.  475,  13 
South.  947.  Also  to  quash  a  summary  execu- 
tion Issued  on  a  bond  Illegally  returned  as 
forfeited.  Cobb  t.  Thompson,  87  Ala.  381, 
384,  6  South.  373.  Also  on  contest  of  elec- 
Uon,  without  authority  of  law,  In  probate 
court.  Clarke  &.  Davlney  v.  Jack  et  al.,  CO 
Ala.  271.  Also  In  a  stock  law  case ;  no  ap- 
peal being  provided  by  statute.  Stanflll  v. 
Court  of  Co.  Rev.,  80  Ala.  287;  Gom'rs'  Court 
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T.  Johuon,  146  Ala.  558,  88  Sooth.  910:  Al- 
so ftir  detects  on  tece  ot  proceedings  In  pro- 
bate conrt  (or  oectlng  a  dam.  UcCnllejr  t. 
Cimidnfl^m,  96  Ala.  588,  11  Soutb.  091 ;  In 
re  Cbetwood,  165  U.  S.  462.  17  Sup..Ct.  886, 
41  L.  Ed.  782;  BesBette  t.  Oonkoy.  194  U. 
8.  335,  24  Sup.  Gt.  666,  48      Bd.  997. 

From  these,  and  otha  cases  which  might 
be  dted,  the  Jndgment  of  this  court  Is  that 
the  inoper  way  to  review  the  action  of  the 
court  in  cases  of  this  kind  is  by  certiorari, 
and  not  by  appeaL 

We  think  that  certiorari  is  a  better  rem- 
edy than  mandamus,  because  the  office  of  a 
"msndamoi^'  is  to  require  tiie  lower  court  or 
Judge  to  act,  and  not  '*to  correct  error  or 
to  remse  judicial  action,**  thongh  it  may 
be  Issued  to  enforce  a  "clear  right**  (5  May- 
fleld's  Dig.  628  ;  9  Cyc.  65);  whereas,  in  a 
(iraceedlng  by  cotlorarl,  errors  of  law  in 
the  jndiclfll  action  of  the  lower  conrt  may 
be  inqulrpd  Into  and  corrected. 

As  stated  by  this  court,  under  tills  writ 
*the  Jurisdiction  of  the  court  and  the  regu- 
larity of  its  proceedings — that  Is,  errors  of 
law  apparent  on  the  record— are  aTallable; 
but  the  trial  Is  not  de  novo,  and  conclusions 
of  fact  cannot  be  reviewed."  McGuUey  v. 
'Cunningham,  96  Ala.  683,  686, 11  South.  694, 
eoSi;  Clarke  &  Davlney  t.  Jack  et  al.,  60  Ala. 
271,  280;  A.  O.  8.  B.  B.  Go.  T.  Christian,  82 
Als.  907,  309.  1  Soutii.  121;  Harris  on  Cer- 
tiorari, p.  65.  I  83. 

All  courts  have  the  inberatt  power  to 
punish  for  contempt  of  court,  and,  although 
contempts  are  divided  Into  criminal  and  civil 
contempte,  yet  the  power  of  the  court,  in 
each,  rests  upon  Its  right  to  protect  its 
dignity  and  to  demand  obedience  to  its  de- 
crees. 

The  decree  which  Is  referred  to  as  the  de- 
cree of  May  2.  iBO&,  after  stathig  the  mo- 
tion on  which  It  Is  made,  goes  on  In  these 
words:  "Upon  consideration,  I  am  of  opin- 
ion that  it  is  the  duty  of  said  surviving 
psrtner,  so  for  as  It  te  possible,  to  file  such 
account  as  Is  required  by  this  motion,  and 
to  do  so  at  the  earliest  possible  moment 
The  court  does  not,  in  this  order,  fix  a  time 
within  which  this  must  be  done,  further 
than  to  request  that  It  be  done  within  a 
reascmable  time,  as  there  Is  not  sufficient 
data  before  the  court  to  detomlne  what 
would  be  a  reasonable  time  within  which 
this  account  could  and  should  be  prepared." 
On  tike  same  day  (May  2d)  a  motion  was 
filed  by  the  complainant  aakUig  that  an  order 
or  reference  be  made  to  a  special  master  to 
state  the  accounts.  In  about  the  same  man- 
ner as  Indicated  for  the  respondent  to  state 
it  On  May  9th  this  motion  was  granted,  In 
so  far  as  tiie  first  10  grounds  are  concern- 
ed; but  as  to  the  last  paragraph  of  said 
motion,  asking  that  said  special  master  state 
an  account  between.  Cliarlea  Dickens  as  snr- 
vlvins  partner,  and  complainant,  and  ascei^ 
tain  what  moneys  have  come  into  his  hands 
as  surviving  partner,  how  he  has  invested 


the  same,  and  what  credlti  he  is  entitled 
to  for  expenses  In  winding  up  the  partner- 
ship, the  riianctilor  sa^  it  should  not  be 
granted,  until  the  issues  resented  by  the 
plea  and  cross-bill  Imve  been  detormhied, 
also  that  It  would  require  an  acconntent 
of  more  than  ordinary  ability.  So  the  mo- 
tion, on  this  point,  Is  reserved  for  further 
hearing. 

On  November  4,  1908,  on  motion,  an  order 
was  entered  directing  the  defendant  to  forth- 
with file  bis  accounts  and  vouchers,  showing 
his  recetpta  and  disbursements  since  the  last 
account  filed  by  blm,  both  as  surviving  part- 
ner and  as  administrator.  After  motion 
made  for  commitment  for  contempt,  a  great 
volume  of  testimony  was  token,  showing  that 
experts  had  had  access  to  all  of  the  bot&a 
and  papers  of  the  business,  snd  an  exhaust- 
ive analyds  of  the  accounts  and  dealings  was 
made.  On  January  28,  1009,  a  decree  was 
rendered,  stating:  Ibat,  In  the  opinion  of 
the  cliancellor,  said  Charles  C.  DU&ens  had 
not.  In  good  faith,  carried  out  the  orders  of 
the  court  of  May  2  and  November  4>  1008; 
that  the  accounto  which  had  been  filed  by 
him,  both  as  administrator  and  as  surviTlng 
partner,  were  fraudulent;  that  he  had  not 
made  an  honest  effort  to  comply  witii  the 
decree  of  February  15,  1008,  requiring  him 
to  file,  before  February  24th,  a  true  and 
correct  account,  eto.  It  was  therefore  ad- 
judged that  he  had  been  guilty  of  contempt, 
in  falling  to  comply  With  said  several  orders, 
and  In  filing  fraudnlmt  accounts,  also,  that 
he  be  allowed  80  da^  to  comply  with  the 
order  of  May  2d.  and  8  days  to  comply  with 
the  order  of  November  4th  and  the  decree 
of  November  16th,  and  on  follure  to  comply 
he  was  to  be  committed  for  contempt,  until 
he  has  fully  complied  with  said  orders. 

Dickens  was  enjoined  from  disposing  of 
his  real  estate  January  28,  1909,  and,  on  the 
same  day,  a  motion  was  made  that  the  de- 
fendant be  adjudged  guilty  of  contempt  ot 
court,  first,  "by  violating  the  Injunction  here- 
tofore Iraued  against  falm,  by  taking  the 
bonds  which  he  purchased  with  the  assets 
of  the  Ehigllsh  Manufacturing  Company,  and 
removing  them  from  the  depository  from 
which  he  was  forbidden  by  the  Injunction  of 
this  honorable  court  from  removing,  and  se- 
creting thran  and  appropriating  them  to  his 
own  use,"  and  asking  that  he  be  committed 
until  he  restore  the  bonds  and  surrender 
them  to  the  receiver.  Another  motion  was 
made  to  conunlt  said  Dickens  to  Jail  for 
removing  tlie  bonds,  and  on  February  1. 1909, 
a  decree  was  rendered  committing  said  Dick- 
ens for  contempt,  in  violating  the  Injunction 
issued  November  8,  1907,  by  removing  and 
converting  to  his  own  use  the  bonds,  and 
ordering  that  be  be  committed  to  tiie  custody 
of  the  sheriff  until  he  deliver  the  bonds  to 
the  receiver,  Wm.  Vizard,  "and  the  amount 
of  money  equal  to  the  coupons  which  have 
been  detoched  and  disposed  of  before  the 
Issuance  of  this  injunction,  or  until  released 
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by  tbe  further  order  of  this  conrt."  On  mo- 
tion a  further  order  was  made  committing 
blm  on  account  of  certain  other  bonds,  which 
had  been  omitted  from  the  first  order. 

With  regard  to  that  part  of  the  decree 
adjudging  Dlcliens  gnllty  of  contempt,  in 
reference  to  the  bonds,  It  will  be  noticed 
that  the  Injunction  therein  referred  to  was 
the  one  Issued  on  November  8,  1008,  which 
was,  In  fact,  an  order  directing  said  Dickens 
to  turn  orer  to  A.  Inge  Seldeai,  the  receiver 
theretofore  appointed,  the  property  In  qnes- 
tlon,  and  ordering  him  not  to  dispose  of  the 
same.  Subsequently,  and  before  the  date  of 
said  decree  of  contempt,  the  court  had  re- 
versed the  decree  appointing  the  receiver, 
holding  that,  88  Dicliens  was  shown  to  be  en- 
tirely solvent,  he,  as  surviving  partner,  had 
a  right  to  the  possession  of  the  assets  of  the 
late  Arm,  and  that  it  was  not  proper  to  ap> 
point  a  receiver.  Didtens  v.  Diclcens  (Ala.)  4S 
South.  630.  The  record  shows  that  said 
bonds  were,  in  fact,  delivered  to  eald  Selden, 
receiver.  In  accordance  with  said  decree; 
but,  after  the  action  of  this  court,  the  same 
were  returned  to  said  Dicltens.  There  was 
no  proof  that  said  bonds  had  ever  been  re- 
deposlted  In  the  same  safety  depository  as 
before. 

It  Is  difficult  to  see  how  Dickens  could  be 
adjudged  guilty  of  contempt  for  disobeying 
an  order,  which  the  record  shows  that  he 
obeyed.  That  order  had  not  only  become 
functus  officio,  by  having  been  compiled  with, 
but  also  by  the  judgment  of  this  court, 
under  which  the  papers  were  properly  re- 
turned to  him.  It  Is  true  that,  subsequent 
to  the  decision  of  this  court,  another  receiv- 
er, TIzard,  was  appointed ;  but  no  order  had 
been  made  for  him  to  deliver  the  bonds  to 
Vizard,  and  the  order  states  distinctly  that 
he  is  committed  for  violating  the  injunction 
of  November  8,  1907.  It  results  that  said 
order  of  February  1,  1900,  was  without  au- 
thority of  law ;  and  it  was,  further,  Tiolatlve 
of  the  law,  In  that  It  committed  him  until 
be  should  pay  the  "amount  of  money  equal 
to  the  coupons  which  have  been  detached 
and  disposed  of."  The  amount  due  for  the 
coupons  was  simply  a  debt,  and  to  imprison 
a  man  until  be  paid  it  would  be  simply  Im- 
prisonment for  debt,  which  is  forbidden  by 
our  Constitution.  Ex  parte  John  Uardy,  68 
Ala.  303,  323. 

While  the  decree  of  May  2d.  was  not  per- 
emptory, as  to  the  time  within  which  the 
accounts  should  be  separated,  as  therein  re- 
quired, yet  that  did  not  mean  tl3at  the  de- 
fendant was  not  to  comply  at  all  with  the 
directions  of  the  chancellor,  and  whenever 
an  account  was  filed  It  was  the  duty  of  the 
defendant  to  make  it  out  as  therein  directed. 
The  subsequent  decree  of  November  4th 
was  peremptory,  and  after  more  than  eight 
months,  allowed  as  a  reasonable  time  to 
comply  with  the  decree  of  May  2d,  the  de- 
cree of  January  28,  1809.  flxed  the  time  with- 


in which  the  decree  of  Hay  2d  should  be 
complied  with,  thus  making  It  peremptory. 
Following  the  rules  above  stated,  the  chan- 
cellor has  found  the  facts  that  said  Dickena 
has  not,  in  good  faith,  obeyed  the  orders  of 
the  court,  but,  on  the  contrary,  has  filed  a 
false  and  fraudulent  account;  and  we  must 
take  his  finding  as  being  correct.  Those  1:>e- 
ing  the  facts,  said  Dickens  was  properly  ad- 
judged to  be  in  contempt,  and  it  was  within 
the  power  and  Jurisdiction  of  the  court  to 
order  that  he  be  Imprisoned  until  he  should 
comply  with  the  orders  of  the  court 

A  receiver  liavlng  been  appointed  to  take 
charge  of  the  assets  of  the  firm  and  estate 
being  administered  in  the  court,  it  was  the 
duty  of  the  court  to  make  sncb  orders  anfl 
adopt  such  measures  as  were  necessary  to 
have  the  property  placed  in  the  hands  of  tbe 
receiver.  JSm  disobedience  of  this  orda-  is 
what  Is  denominated  a  "civil  contempt,"  and 
the  concensus  of  authority  Is  that  the  c<Hirt. 
having  made  an  order  within  Its  power  and 
Jurisdiction,  has  a  right  to  commit  the  vio- 
lator of  it  to  prison  until  be  complies  witli 
tbe  order.  Rapalje  on  Oontempte,  p.  26,  { 
21;  7  Am,  &  Eng.  Ency.  Law  (2d  ESd.)  68; 
9  Cyc.  60;  In  re  Allen,  13  Blatchf.  272.  275, 
Fed.  Cas.  No.  208;  Ex  parte  Tinsley,  37  Tex. 
Cr.  E.  517,  40  S.  W.  306,  66  Am.  St  Rep. 
818,  828;  Bessette  v.  Conkey  &  Co.,  194  U. 
S.  324,  328,  24  Sup.  CL  QGA,  4S  U  Ed.  997; 
Ex  parte  Crittenden,  02  CaL  S34;  Ex  parte 
Smith,  63  Cat.  204. 

Section  3057  of  the  Code  of  1907  provides 
that:  "The  court  of  chancery  may  punish 
for  contempts  by  fine,  not  exceeding  fifty  dol- 
lars, and  by  imprisonment,  not  exceeding 
five  days,  one  or  both."  In  the  chapter  (103) 
on  "Judicial  Power,'*  et&,  in  section  4630, 
It  is  said:  "The  powers  of  the  several  courts. 
In  this  state,  to  issue  attachments  and  in- 
flict summary  punishment  for  contempts,  do 
not  extend  to  any  other  cases  than  •  «  • 
(3)  the  disobedience  or  resistance  of  any 
officer  of  the  court,  party,  Juror,  witness,  or 
any  other  person,  to  any  lawful  writ,  pro- 
cess, order,  rule,  decree,  or  command  there- 
of." And  section  4031  provides  that:  "Every 
court  has  power  *  *  *  (3)  to  compel  obe- 
dience to  Its  Judgments,  orders,  and  pro- 
cess, and  to  the  orders .  of  a  Judge  out  of 
court,  in  an  action  or  proceeding  therein.*' 
And  section  4632  is:  "For  the  effectual  ex- 
ercise of  the  powers  conferred  by  the  pre- 
ceding section,  the  court  may  punish  for 
contempts  in  the  cases  provided  for  In  this 
chapter." 

Tbe  question  arises:  Does  the  limitation 
in  section  3057  apply  to  civil  contemiits  in 
refusing  or  falling  to  obey  the  orders  of 
the  court?  In  holding  tliat  a  similar  stat- 
ute did  not  apply  to  a  civil  contempt;  the 
Supreme  Court  of  Florida  said:  "It  never 
could  have  been  the  design  or  intention  of 
the  Legislature  to  deprive  the  court  of 
chancery  of  the  only  means  which  It  possess- 
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«  to  enforce  affinnatlTdy  Its  orders  and 
decrees,  or  to  enforce  any  decree,  whether 
afflrmatlTe  or  otherwise,  which  may  be  pass- 
ed apon  the  final  bearing  of  the  cause."  Ex 
parte  A.  E.  Edwards,  11  Fla.  174,  187.  To 
the  same  effects,  see  Rebham  t.  Fubrman 
(Ky.)  50  S.  W.  8T3;  Rapalje  on  Contospts. 
p.  13.  }  11.  We  hofd  that  said  section  does 
□ot  limit  the  power  of  the  chancery  court  In 
enforcing  obedience  to  Its  decrees. 

The  writer  confesses  that,  to  bim,  the  dis- 
tinction between  imprisoning  a  man  for  re- 
fosai  to  produce  his  property  for  the  pay- 
ment of  a  debt,  and  for  refusing  to  deliver 
it  to  a  receiver  to  be  appropriated  to  the 
debts  of  hfs  firm,  if  It  proves  ultimately  to 
be  so  liable,  is  very  narrow;  yet  this  court 
held,  in  the  Hardy  Case,  that  the  former  was 
imprisonment  for  debt.  And  it  seems  also 
to  be  contrary  to  the  spirit  of  our  Constitu- 
tion that  a  man  should  be  imprisoned  in- 
definitely, for  a  mere  civil  wrong;  yet  this 
Inherent  right  of  the  chancery  conrt  seems 
to  be  sustained  by  the  authorities. 

It  has  been  suggested  that  the  refusal  or 
fallnre  to  ob^  the  orders  of  the  court  is 
continuing,  and  that,  so  loi^t  as  the  party 
continued  to  disobey,  he  might  be  relmprls- 
iHwd  without  limits  so  that  this  is  not  iminls- 
onlng  him  for  only  the  original  offense.  The 
fact  ttiat  some  of  the  states  have  i^eciflcally 
put  a  limit  on  this  particular  power  suggests 
that  it  Is  a  matter  for  leglsIatiTe  consldera- 
tioiL  At  any  rate,  we  hold  that,  after  the 
end  Boncbt  has  been  accompllahed  by  other 
means,  the  authority  to  continue  Imprlson- 
meat  should  cease;  and  If,  In  this  case,  by 
fiill  access  to  tiie  bocks,  the  state  ot  the  ac- 
counts has  been  satisfactorily  ascertained, 
the  defendant  should  be  dlsctaatged. 

With  regard  to  the  use  of  affldavits  In 
tbe  eridence  as  to  the  contempts,  they  seem 
to  hare  been  used  by  both  parties  without 
objection,  and  no  advantage  can  be  claimed 
on  that  account 

As  to  the  refasal  of  tbe  court  to  allow  the 
defendant  to  be  represented  in  the  proceed- 
ings for  stating  the  account  against  him,  that 
pertains  to  the  conduct  of  the  main  case,  and 
will  come  np'  for  review  on  final  appeal  in 
that  case,  if  such  Is  taken.  It  does  not  re- 
late to  -the  issue  raised  by  the  petition  In 
this  case. 

The  order  of  commitment  of  February  1, 
1909,  Is  quashed;  but  the  order  of  January 
28,  1909.  being  proper,  the  court  denies  the 
prayer  of  tbe  petition  to  gnash  tbe  same. 

Tbe  costs  of  this  proceeding  will  be  divid- 
ed In  the  proportion  of  two-thirds  to  tbe  pe- 
titioner and  one-third  to  the  respondent. 

Petition  granted  in  part,  and  in  part  de- 
nied. 

DOVDEILL;  a  J.,  and  DEN80N  and 
MATFIELD.  JJ.,  concur. 


REESE  et  al.  t.  IVBT  et  al. 
(Supreme  Court  of  Alabama.    May  24,  1009. 
Rehearing  Denied  June  30,  1909.) 

1.  TBUOTB  (I  243*)  — POWBBB  OF  TansTEE  — 

POWEBS  OF  SUCCESSOB. 

Where  a  deed  conveyed  land  to  a  trustee 
and  to  his  "successors  ia  trust,"  and  the  haben- 
dum clause  was  to  blm  and  "bis  aucceaaors  in 
trust,"  and  it  was  recited  that  the  truatee  and 
"his  successors  in  trust"  were  to  hold  the  prem- 
iaea.  and  it  was  provided  that  the  "said  tnia- 
tee,"  with  the  consent  of  the  grantor,  should 
have  power  to  sell  and  convey  the  premises  or 
any  part  thereof  free  from  the  trust,  the  power 
to  sell  WEB  annexed  to  the  office  of  trustee  and 
paaaed  to  the  original  trustee's  auccesaor. 

[Ed.  Note.— For  other  casea,  see  Trusts,  Cent 
Dig.  S  350 ;  Dec.  Dig.  g  243.*J 

2.  Tbusts  (8  203*)  — Sale  or  Pbopibtt- 

RlOHTB  or  PCBCHASEB. 

One  who  buya  in  good  faith  from  a  trus- 
tee having  power  to  sell,  and  p&jfb  the  purchase 
money,  ia  not  responsible  for  its  application, 
unless  the  purchaser  colluded  with  tbe  trus- 
tee or  knew  of  his  Intention  to  waste  or  mis- 
manage the  funds. 

[Ed.  Note.—For  other  coses,  see  Trusts,  Dec. 
_  g.  S  203.*] 

3.  TbUOTS  (S  169*)— RESIOnATION  OT  Tbustte 

—Appointment  or  Successob— Yauditt  or 

PBOCEEOinOS. 

Code  1907,  f  6098,  provides  that  the  trus- 
tee In  an  express  trust  may  resign  on  appli- 
cation to  the  register.  Section  0094  provides 
that  notice  of  the  application  must  be  given  in 
auch  paper  as  the  register  may  direct  for  a 
specified  number  of  weeks.  Section  6097  pro- 
vides that  the  register,  on  granting  such  appli- 
cation, may  appoint  a  trustee,  and,  if  necessary, 
require  tbe  necessary  bond  of  such  trustee.  Sec 
tlon  6008  relates  to  proceedings  on  the  death 
of  a  trustee  and  the  appointment  of  bis  succes- 
sor. Section  6099  relates  to  the  same,  and  pro- 
vides that  parties  in  interest  must  be  notified 
either  by  personal  notice  or  publication.  Held, 
that  where  the  trustee  In  an  express  trust  re- 
signed, and  the  notice  required  by  section  6094 
waa  given,  the  appointment  of  the  successor  was 
not  mvalid  on  the  ground  that  certain  persons 
.having  a  contingent  interest  in  the  property 
were  not  brought  in  by  notics. 

[Ed.  Note.— For  other  eases,  see  Trusts,  Dec 
Dlk.  i  169.*] 

Appeal  from  City  Court  of  Montgomery; 
William  H.  Thomas,  Judge. 

Suit  by  W.  R.  Reese,  Jr.,  and  others, 
against  J.  R.  Q.  Ivey  and  others.  From  a 
decree  sustaining  demurrers  to  the  bill,  com- 
plainants appeal.  Affirmed. 

The  instrument  mentioned  in  the  oplolou 
Is  as  follows:  "State  of  Alabama,  Montgom- 
ery County.  This  indenture,  made  on  the 
7tb  day  of  May,  1898,  between  Caroline  Bost- 
wick  Reese,  party  of  the  first  part,  and 
Warren  S.  Reese,  party  of  the  second  part, 
^ituessetb:  That  said  party  of  the  first  part, 
in  consideration  of  the  sum  of  95  to  her  in 
hand  paid  by  the  party  of  the  second  part, 
the  receipt  whereof  is  hereby  acknowledged, 
and  in  consideration  of  tbe  covenants  and 
agreemmts  entered  into  herein  by  tbe  party 
of  tlie. second  part,  have  granted,  bargained, 
sold,  and  conveyed  unto  the  said  party  of 


'For  oUwr  cum  m*  aaiiM  topic  and  Mction  NUUBER  in  Dec.  *  Am.  Digs.  IM7  to  date,  &  R«port«r  IndazM 


Digitized  by 


Google 


224 


60  SOUTHEBN  BIBFORTEB. 


(Ala. 


the  second  part,  and  to  his  Bnccessors  In 
trust,  the  following  real  estate:  [Here  fol- 
lows tbe  description.]  To  have  and  to  hold, 
all  and  singalar,  tbe  above-granted  prem- 
ises, together  with  the  appurtenances,  and 
every  part  thereof,  unto  the  party  of  the 
second  part,  his  successors  in  this  trust,  upon 
the  trust  and  conditions  herein  set  out,  to 
and  for  the  uses,  interests,  and  purposes 
hereinafter  limited,  described,  and  declared; 
that  is  to  say:  That  said  party  of  the  second 
part  and  his  successors  in  trust  are  to  iiave 
and  to  hold  the  aforegranted  premises  to 
and  unto  the  said  Warren  S.  Reese,  trustee, 
for  the  sole  and  separate  use  of  tbe  party 
of  the  first  part,  Caroline  B.  Reese,  for  and 
during  bet  natural  life;  and  should  said  Car- 
oline Reese  marry  and  die  leaving  children 
or  grandchildren,  for  tbe  use  and  benefit 
of  said  children  and  grandchildren  of  said 
party  of  the  first  part,  Caroline  B.  Reese, 
for  their  lives,  with  tbe  rranatnder  in  fee 
to  their  descendants.  Should  any  of  her 
children  die  without  Issne,  then  the  said 
property  Is  to  be  held  in  trust  for  tbe  use 
of  the  survlTor  for  and  during  his  or  ber 
natural  life;  but  in  the  event  of  the  death 
of  any  of  her  said  children,  leaving  issue, 
then  the  said  property  aball  be  beld  In  trust 
during  the  life  of  the  surviving  child  for 
the  benefit  of  tbe  surviving  child,  and  tbe 
children  by  such  deceased  child  or  children, 
tbe  children  of  said  deceased  child  to  take 
the  part  their  ancestor  vrould  have  taken. 
It  the  t>arty  of  the  first  part  ^ould  die, 
leaving  no  children  or  descendants  of  chil- 
dren, then  said  property  upon  the  death  of 
the  party  of  the  first  part  shall  descend  to 
the  brother  of  the  party  of  the  first  part, 
vis..  Warren  S.  Reese,  Jr.,  and  to  the  sister 
of  the  party  of  tbe  first  part,  viz.,  Minnie 
Reese  Richardson,  during  the  term  of  their 
natural  lives;  and  upon  tlie  death  of  the 
said  Warroi  S.  Reese  bis  share  shall  descend 
to  his  legal  heirs,  and  upon  the  death  of 
said  Minnie  Reese  Richardson  ber  share 
shall  descend  to  her  l^al  heirs.  [Here 
follows  the  power,  not  necessary  to  be  set  out, 
with  this  additional  power] :  And  it  Is  here- 
by provided  that  the  said  trustee,  by  and 
with  tbe  written  consent  of  the  said  Gaz^ 
oilne  Bostwlck  Reese,  sball  have  the  power 
to  sell  and  convey  the  aforegranted  prem- 
ises, or  any  part  thereof,  discharged  of  the 
trust  aforesaid;  but  tbe  proceeds  of  sale 
or  sales  stiall  be  Invested  in  other  property 
by  the  said  trustee,  which  shall  be  subject 
to  the  like  trust  sa  tbe  original  property  was 
under  and  by  rirtne  of  the  terms  of  this 
deed." 

Gunter  &  Qunter,  for  appellante.  Marks 
&  Sayre  and  Wilson  ft  Martin,  fi>r  appellees. 

SIMPSON,  J.  Ibe  bUl,  In  this  case,  was 
filed  by  the  appellants,  who  are  tbe  children 
of  Minnie  Re^  Richardson,  and  Warreu 
8.  Reese,  both  of  whom  are  living. 


The  averments  of  the  bill  are:    That  on 
May  7,  1898,  Carrie  B.  Rerae,  who  was  the 
then  unmarried  sister  of  said  ]Slinnie  Reese 
Richardson  and  Warren  8.  Reese,  executed 
the  conveyance,  which  vrill  be  copied  in  the 
statement  of  this  case,  so  far  as  may  be 
necessary.  That  Carrie  B.  Reese  afterwards 
was  married  to  William  PuUum,  and  on 
August  31,  1008,  died  intestate  and  without 
descendants.    That,  during  tbe  life  of  said 
Carrie  B.  Reese,  in  1902,  said  Warren  8. 
Reese  and  Minnie  Reese  Richardson  con- 
veyed their  interest  in  the  property  de- 
scribed In  said  deed  to  said  Carrie  B.  Reese. 
That  afterward,  in  1902,  said  Warren  S. 
Reese  resigned  his  trusteeship  under  said 
deed  to  Uie  register  In  chancery  of  Mont- 
gomery county.    Tliat,  on  the  petition  of 
said  Carrie  B.  Reese,  said  William  PuUum 
was,  by  the  register,  appointed  trustee  In 
place  of  said  W.  S.  Reese,  resigned.  The 
register's  order   recited   that  C  PuUum, 
Minnie  Reese  Rlcbardson.  and  Corayle  S. 
Richardson,  minors,  were  Interested  in  said 
property.    A  guardian  ad  litem  was  ap- 
pointed to  represent  them  and  did  represent 
them.   No  bond  was  required  ot  said  trus- 
tee.   No  notices  were  served  on  the  com- 
plainants In  this  bin.  On  May  26,  1902,  said 
William  PuUnm,  as  trustee,  and  bla  said 
wife,  Carrie  B.  Pnllum,  conv^ed  tbe  proper^ 
ty  to  Qeo.  W.  (Mst,  on  a  recited  consider' 
ation  of  $9,000.  That  no  considenttlon  was 
really  paid  by  said  Crist   That  he  placed 
a  mortgage  on  said  property  for  93,000  Jnne 
2,  190%  and  on  Jnly  24,  'lOOS.  said  Crist  con- 
veyed said  prop<nty  to  said  Carrie  B.  Pnllum 
on  a  recited  consideration  ct  $2,200  and  tbe 
assumption  by  aald  Carrie  B.  Pnllum  of  tbe 
:  payment  of  said  mortgage.    That  tbfl  en- 
tire  transaction  was  fraudulent  for  the  pur- 
pose of  getting  said  trust  prop^ty  clear  of 
said  trust.  Tlut  aftenrord,  to  wit,  on  Au- 
gust 12,  1902,  said  WlUiom  and  Carrie  B. 
Pullum  conveyed  the  pr<^rty  to  J.  8.  Will- 
cox  for  the  sum  of  $B,500;  tbe  consideration 
being  that  he  assume  the  payment  of  said 
mortgage  debt,  amounting  to  $8.(39,  and 
the  satisfaction  of  a  personal  debt  doe  to 
said  Willcoz,  1^  said  Wm.  Pullnm,  of  $1,250, 
the  payment  of  taxes  due  on  the  property 
of  $71.88^  insurance  $58,  attom^'s  fee  $75. 
recording  fees  $326,  papering  tbe  house  on 
said  property  $80.  and  cosh  $1,068.37.  After- 
wards said  Wlllcox  sold  the  property  to 
Blakey  for  $6,000.  He  sold  to  Hawkins,  and 
on  September  9,  1908t  said  Hawkins  sold 
the  same  to  J.  R.  O.  Ivej,  the  defendant, 
for  $7,500.    That  said  Wlllcox  had  notice 
that  said  property  was  tmst  proper^,  and 
that  said  sale  to  Crist  was  not  bona  fide 
for  reinvestment;  and  was  In  fraud  of  the 
trust 

The  bin  claims :  That  the  trpst  was  discre- 
tionary; that  tbe  power  conferred  on  the 
original  trustee  did  not  pass  to  said  Pullnm ; 
that  the  deed  from  said  Pullum  and  wife  op- 
erated to  convey  only  tbe  life  estate  of  said 
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Carrie  B.  Pallum,  and  the  life  estate  there- 
after of  said  Minnie  Reese  Richardson,  and 
said  Warren  S.  Reese;  that  said  remalnder- 
meu  are  In  constructive  possession,  and  said 
Ivey,  being  only  a  life  tenant,  is  a  bailiff  of 
said  property  for  said  remaindermen  and 
holds  possession  for  them,  but  said  Irey  de- 
nies their  title  and  claims  to  own  said  proper- 
ty in  fee;  that  no  suit  Is  pending,  and  com- 
plainants have  no  right  to  immediate  posses- 
sion. The  prayer  la  that  the  title  and  right 
of  complainante  and  defendant  be  settled  and 
determined  and  all  doubts  and  disputes  con- 
cerning the  same  be  cleared  by  decree,  and 
complainants  be  declared  entitled  to  vested 
remainders  In  said  property.  The  bill  orig- 
inally sought,  also.  In  the  alternative,  to 
make  Willcox  account  for  the  loss  of  said 
remainders;  but,  after  demurrer  sustained, 
that  feature  was  eliminated  by  amendment. 
Demurrers  were  Interposed  to  the  bill,  which 
were  sustained,  and  from  that  decree  this 
appeal  Is  taken. 

"One  wbo  buys,  in  good  faith,  from  a  trus- 
tee having  power  to  sell,  and  pays  the  pur- 
chase money,  is  not  responsible  for  Its  appli- 
cation, unless  the  purchaser  colluded  with 
the  trustee,  or  knew  of  his  intention  to  waste 
or  mismanage  the  fuu^."  Dawson  et  al.  v. 
Bamser,  68  Ala.  573  ;  28  Am.  A>  Eng.  Ency. 
Law  (2d  Ed.)  pp.  1181,  1132.  As  it  Is  not  al- 
leged that  the  appellee  J.  R.  O.  Ivey  knew 
of  any  mismanagement,  or  bought  otherwise 
than  in  good  faith.  It  Is  important  to  Inquire 
whether  the  trustee  had  power  to  sell.  The 
deed  of  Caroline  B.  Reese  conveyed  to  the 
original  trustee.  Warren  S.  Reese,  "and  to  his 
successors  in  trust,"  and  the  habendum  clause 
is  to  him,  *Hiis  successors  in  trust,  upon  the 
trust  and  conditions  herein  set  out,  to  and 
for  the  uses.  Interests  and  purposes  hereinaft- 
er limited,  described  and  declared,  that  is  to 
say,  the  said  party  of  the  second  part  and 
his  successors  in  trust,  are  to  have  and  to 
bold  the  aforegranted  premises,"  etc.  After 
describing  the  trusts,  It  Is  provided :  "That 
the  said  trustee,  by  and  with  the  consent  of 
said  Caroline  Bostwlck  Reese,  shall  have 
power  to  sell  and  convey  the  aforegranted 
premises,  or  any  part  thereof  discharged  of 
the  tmat  aforesaid."  "The  said  trustee,"  must 
necessarily  refer  to  the  trustee  previously  de- 
scribed in  the  deed,  to  wit,  said  Warren  S. 
Beeae,  "and  his  successors  In  trust"  This  Is 
made  clear  by  the  fact  that  the  Intent  of  the 
grantor  was  to  keep  the  power  of  sale,  with- 
in her  own  discretion,  as  the  sale  was  to  be 
made  only  with  her  consent.  We  think  the 
power  Is  annexed  to  the  office  of  trustee.  2 
Peny  on  Trusts,  8  G03. 

It  is  insisted,  however,  by  appellant,  that 
the  law  was  not  complied  with.  In  the  ap- 
pointment of  the  new  trustee,  because  the 
complainants  were  not  brought  In  by  notice. 
It  will  be  noticed  that,  at  that  time,  said  Car- 
He  B.  PuUnm  had  two  children,  who  were 


represented  by  guardian  ad  litem,  and.  If 
these  complainants  had  any  Interest,  it  was 
only  contingent  on  said  children  dying  before 
their  mother,  and  she  then  dying  without 
children.  The  statute  provides  that  a  trustee 
may  resign  to  the  register  (section  6093,  Code 
1907),  that  notice  must  be  given  by  publica- 
tion (section  6094,  which  was  done),  and  that 
"the  register,  on  the  granting  of  such  appli- 
cation, may  appoint  a  trustee,  and  if  neces- 
sary to  protect  the  parties  Interested  in  the 
trust  property,  may  require  the  necessary 
bond  of  such  trustee"  (section  6097).  It  will 
thus  tie  seen  that  the  resignation  and  the  ap- 
pointment of  the  new  trustee  constitute  one 
continuous  proceeding,  and.  In  this  case,  the 
only  notice  required  by  statute  was  given. 
The  next  succeeding  section  of  the  chapter 
relates  to  the  case  of  the  death  of  a  trustee, 
and  section  O099  relates  to  the  same,  and  pro- 
vides only  that  parties  In  Interest  must  be 
notified  either  by  personal  notice  or  by  pub- 
lication, while  section  6100  seems  to  refer 
to  the  same,  as  It  refers  only  to  a  proceeding 
"to  appoint  a  trustee,"  and  not  to  a  proceed- 
ing on  resignation.  However,  it  confers  au- 
thority on  the  register  to  appoint  a  guardian 
ad  litem,  but  does  not  make  it  Jurisdictional. 
It  results  then  that  the  appointment  of  Pul- 
Iqm  as  trustee  was  l^al  and  regular.  The 
conveyance  by  him  (his  wife  consenting)  car- 
ried the  legal  title,  and  the  appellee  Ivey,  be- 
ing a  bona  fide  purchaser,  cannot  be  affectea 
by  the  matters  set  up  In  the  bill. 

In  the  view  we  take,  It  Is  unnecessary  to 
discuss  the  other  interesting  questions  sug- 
gested in  the  brief  of  appellant 

The  decree  ot  the  court  Is  affirmed 

Affirmed. 

DOWDELL,  a  J.,  and  ANDERSON  and 
McCLEIXAK,  JJ.,  concur. 


WILMBR  liUMBEB  OO.  v.  EISELY. 

(Supreme  Court  of  Alabama.    June  17,  1909.) 

1.  Tbespasb  (I  45*)— Cuirmo  Tikbeb— Evi- 

D£NCE, 

Where,  In  trespam  for  catting  timber,  de- 
fendant alleged  ownership  of  the  trees  cut  and 
removed,  the  court  erred  In  excluding  a  deed 
offered  by  defendant  granting  to  it  all  the  tim- 
ber CD  the  laudB  described  in  the  complaint, 
among  others. 

[Ed.  Note.— For  other  cases,  see  Trespaax, 
Cent  Dig.  9  117 ;  Dec.  Dig.  i  45.«] 

2.  Appeal  ako  Ebbob  (f  1057*)— Exclusioit 

OP  EVIOENCB— IbBOB  CUBED  BT  OTHEB  ETI- 
DEHOe. 

Where,  in  trespass  for  catting  tlmlwr  and 
digging  holes  on  plaintiGTs  iaod,  defendant  claim- 
ed owner^ip  of  the  timber  and  the  right  to  dig 
the  holes  as  necessary  to  the  removal  of  the 
timber,  the  court's  error  In  exdodiog  a  deed 
to  defendant  conveying  all  the  timber  on  the 
land,  and  granting  to  defendant  a  reasosable 
right  ot  way  over  the  land  to  cut  and  remove 
the  timber,  was  not  eared  by  an  admission  that 
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defendant  wu  th«  owner  of  the  timber  on  the 

land. 

fSd.  Note.— For  other  CBses,  see  Appeal  and 
Error,  Gent.  Dig.  |  4197;  Dec  Dig.  f  10S7.*] 

3.  Logs  and  Loaaiira  (S  3*)— Ownebship  or 
TiUBBB— Removal. 

Where  defendant  owned  the  timber  on 
certain  land,  be  was  entitled  to  enter  and  re- 
move the  timber,  doing  no  more  damage  and 
committing  no  treapass  beTOnd  what  was  neces- 
sary to  accomplish  such  removal. 

[Ed.  Note.— For  other  eases,  see  Logs  and 
Logging,  Cent.  Dig.  {  9;  Dec.  IMg.  i  3.*] 

4.  Trespass  (8  67»)— Qukbtioks  tor  Jdet— 
Timber. 

Where,  in  trespass  for  the  removal  of  tim- 
ber, defendant  justified  under  a  deed  convey- 
ing to  it  all  the  timber  on  the  land,  and  the 
evidence  was  conflicting  as  to  what  trees  stand- 
ing on  the  land  were  of  sufficient  size  to  con- 
stitute timber,  such  question  was  for  the  jury. 

[Ed.  Note.— For  other  eases,  see  Trespass, 
Cent.  Dig.  S  160 ;  Dec.  Dig.  {  67.*] 

5.  TaEBPAsa  (§  68*)— Defkwbes— Coksbwt. 

Id  trespass,  certain  requests  to  ctiarge,  that 
plaintiff  could  not  recover  if  be  consented  ex- 
pressly or  impliedly  to  defendant's  acts,  were 
improperly  refused. 

[Ed.  Note.— For  oUwr  cases,  see  Trespass, 
Cent  Dig.  |  151;  Dec.  Dig.  T  68.*] 

6.  ItesPABa     68*)--Removai.  or  Wood— IH- 

STBUCnONB. 

In  trespass  for  the  removal  of  wood  from 
plaintiff's  land,  the  court  erred  in  refusing  to 
chaige  ttiat,  before  plaintiff  could  recover  theie- 
for,  the  jury  must  be  reasonably  satisfied  that 
defendant  cut  and  removed  the  wood  from 
plaintiff's  land  without  his  consent,  and  must 
also  be  satisfied  of  the  valne  of  the  wood  so 
cut  and  removed. 

[Ed.  Note.— For  other  case*,  see  Trespass, 

Cent.  Dig.  8  151 ;  Dec  Dig.  |  68.*] 

7.  TaiAL  (5  234*>— iNSTBucnoKS— BuBDEi*  or 

PBOOF. 

In  trespass  and  for  the  conversion  of  cer- 
tain wood  cut  from  plaintitTs  land,  the  court 
erroneously  refused  to  charge  that  the  burden 
was  on  plaintiff  to  show  by  a  preponderance 
of  the  evidence  that  defendant  wron^ully  went 
on  plaintiff's  land,  described  in  the  complaint, 
and  committed  the  acts  of  trespass  therein  al- 
lefed,  or  converted  the  wood  Scribed,  others 
wise  to  find  for  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  9  537 ;  Dec.  Dig.  I  234.*] 

S..  Trial  ({  201*}— iNffmrcnoirft-iBBBOinous 
-  Requests. 

A  request  to  charge,  eliminating  seTeral 
elements  of  possible  basis  for  recovery,  was 

properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  i  660 ;  Dec.  Dig.  S  261.*] 

9.  Trespass  (§  68*)— iNSTsncnoNs— Fobu— 

Specific  Dauaoes. 

A  request  to  charge  that  the  Jnry  could  not 
assess  an^  damages  for  the  value  of  timber  cat 
or  the  digging  of  holes  in  plaintiff's  land,  as 
specific  damans,  was  properly  refused,  as  the 
term  "specific  damages''  was  calculated  to  mis- 
lead the  jury. 

[£^.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  S  151 ;  Dec  Dig.  | 

Appeal  from  drcolt  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Action  by  Thomas  J.  Elsely  against  the 
Wilmer  Lumber  Company.  Judgment  for 
plaiDtlCT,  ana  defendant  appeals.  Reversed 
and  remanded. 


The  following  cbaigea  were  refused  to  the 

defendant: 

"(1)  The  court  charges  the  Jury  that,  be- 
fore you  can  find  for  the  plaintiff  under  the 
trespass  count  of  the  complatut,  you  must  be 
reasonably  satisfied  from  the  evidence  that 
the  defendant  went  on  the  lands  of  the  plain- 
tiCt,  and  without  bis  consent  committed  the 
acts  of  trespass  mentioned  in  the  first  and 
second  counts  of  the  complaint 

"(2)  The  court  charges  the  Jury  that,  be- 
fore you  can  find  for  the  plaintiff  under  the 
last  count  of  the  complaint,  you  must  be  rea- 
sonably satisfied  from  all  the  evidence  that 
the  defendant  cut  and  removed  the  wood 
from  lands  belonging  to  the  plaintiff  describ- 
ed In  said  count  of  the  complaint,  and  that 
without  plaintiff's  consent ;  and  ^u  must  al- 
so be  satlsfled  from  the  evidence  of  the  value 
of  the  wood  thus  cut  and  removed. 

"(3)  The  court  charges  the  Jury  that  the 
burden  of  proof  is  on  the  plaintiff  to  show  to 
the  jurr  a  preponderance  of  the  evidence 
that  the  defendant  wrongfully  veat  upon  the 
lands  belonging  to  the  plalntUE,  as  deBcribed 
in  the  complaint,  and  conunitted  tbe  acts  of 
trespass  therein  mentioned,  or  conv^ed  tbe 
wood  therein  described ;  and,  If  tbe  evidence 
falls  to  so  satiBfy  your  minds,  your  verdict 
must  be  far  tbe-  defendant 

"(^  If  tbe  Jury  believe  from  tbe  evldoice 
that  the  defendant  parcbaaed  all  the  trees  It 
cut  from  tbe  land  described  in  tbe  complaint, 
and  was  tbe  owner  of  the  same  with  tbe  right 
to  cut  and  remove  tbem,  and  that  plaintiff 
had  notice  of  tbat  fact  befwe  be  puicbaaed 
the  land,  then  your  v«<dlct  most  be  fOr  tbe 
defendant 

"(5)  If  tbe  Jury  believe  fnnn  flie  evidence 
diat  the  d^endant  bad  tlie  ccmsent  of  tbe 
plaintltr  to  do  upon  tbe  lands  described  In  tbe 
complaint  all  tbat  It  is  charged  wltb  doing, 
then  your  verdict  must  be  for  tbe  defoidant. 

"(6)  The  court  instructs'the  Jury  tbat  ev- 
ery trespass  and  every  conversion  involves 
tbe  wrongful  doing  of  llie  acto  complained 
of ;  and  if  yon  believe  from  tbe  evidence  tbat 
tbe  plaintitt  was  at  the  camp  at  tlie  defend- 
ant all  tbe  time  during  the  period  when  the 
acts  wbidi  be  now  complains  of  were  being 
done,  and  bad  a  full  knowle^e  of  what  was 
going  on,  and  either  expressly  or  impliedly 
consented  thereto,  ,  then  your  verdict  must  be 
for  the  defendant 

"(7)  The  court  Instructs  tiie  Jury  that  they 
cannot  assess  any  damages  for  the  value  of 
timber  wood  or  the  digging  of  holes  in  the 
land  as  specific  damages." 

McIntoBh  &  Rltdi,  fox  ai^llant  Oregory 
L.  &  H.  T.  Smith,  for  anwllee. 

McGLELLAN,  J.  The  complaint  consists 
of  three  counts,  two  in  trespass,  and  one  for 
the  conversion  of  wood  situated  on  this  land. 
Tbe  pleas  were  tiie  general  issue  and  a  qie- 
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rial  plea  alleging  that  defendant  (appellant) 
was  the  owner  of  the  trees  cat  and  removed 
by  It,  of  which  plalntiflC  had  notice,  and  that 
In  so  doing  It  exercised  Its  right,  and  that  to 
remore  such  trees  It  was  necessary  to  dig 
the  holes  mentioned  In  the  complaint  In  or- 
der to  enjoy  the  defMidant's  rl^ts  In  the 
premises.   Issue  was  Joined  on  these  pleas. 

The  def eodant  offered  to  Introduce  Its  deed 
to  "all  the  timber,  standing,  growing  or  be- 
ing on"  the  lands,  among  others,  described 
In  the  complaint ;  bnt  the  court  sustained  the 
plaintiff's  objection.  The  obvions  error  com- 
mitted In  this  ruling  Is  said  to  have  been 
rendered  harmless  to  defendant  by  the  fact 
that  it  was  otherwise  shown,  without  dis- 
pute, that  defendant  was  the  owner  of  the 
timber  on  the  land  described  In  the  com- 
plaint This  would  be  true  bnt  for  the  fur- 
ther fact  that  the  conveyance  also  contained 
this  clause:  "It  is  further  agreed  that  the 
Raid  Wllmer  Lumber  Company  shall  have  all 
leasonabie  right  of  way  over  and  through 
said  lands  for  the  purpose  of  cutting  aud 
removing  said  timber  by  railroad  or  other- 
wise." No  testimony  appears  to  have  been 
received,  on  the  trial,  covering  this  feature 
of  the  rights  conveyed  to  the  defendant  and 
subject  to  which  plaintiff,  some  of  the  testi- 
mony tends  to  show,  acquired  title  to  the  soil 
In  question.  We  do  not  thinlc  the  error  com- 
mitted in  tlia  ezclnslon  of  the  deed  was 
cured. 

If  the  ownership  of  the  timber  was  with 
the  defendant,  It  had  the  "right  to  enter  and 
remove  the  timber,  doing  no  damage,  and 
committing  no  tref'pass,  beyond  what  was 
necessary  to  accomplish"  the  removal  of  Its 
property.  Heflln  v.  Bingham,  BG  Ala.  506.  28 
Am.  Rep.  776;  Goodson  v.  Stewart  (Ala.)  46 
South.  239.  The  proof  showed  that  defend- 
ant owned  the  "timber."  What  was  within 
that  term,  and  what  without,  was  necessarily 
an  Inquiry  of  fact,  and  on  the  evidence  In 
this  record  It  cannot  be  said  tbat  the  proof, 
on  that  Inquiry,  was  conclusive.  One  wit- 
ness testified  to  timber  being  long  and  short 
leaf  pine,  and  included  In  the  size  of  timber 
trees  six  inches  In  diameter  and  up,  though 
generally  mills  use,  or  regard  as  being  sus- 
ceptible of  conversion  Into  lumber,  only  trees 
pigbt  or  ten  Inches  in  diameter,  and  above. 
We  do  not  thinic  on  this  testimony  the  court 
was  authorized,  If  so  It  did,  to  take  the  In- 
qulry  from  the  Jury  as  to  what  was  within 
the  ownerahlp,  denominated  "timber,"  of  the 
defendant  Furthermore,  on  the  evidence  ad- 
mitted, it  could  not  have  been  conclusively 
assumed,  thus  taking  the  inquiry  from  the 
JntTt  that  the  material  taken  was  not  with- 
in tbe  scope  of  the  right  of  the  timber  owner 
as  defined  In  Heflln  v.  Bingham,  supra. 

It  was  not  shown  conclusively  that  the 
digering  was  unnecessary  damage  to  the  re- 
alty from  which,  without  unnecessiiry  dam- 


age or  trespass,  the  defendant  bad  the  right 
to  remove  its  timber.  The  proof  was  not 
conduslTe  as  to  the  wrongful  taking  or  de- 
struction of  the  wood. 

The  record  presents  a  esse  where  Uie  gen- 
eral affirmative  charge  was  ^ven,  but  with 
an  explanation;  whether  the  ezplanatton 
nullified  the  effect  of  the  charge  we  will  not 
undertake  to  now  say,  as  it  Is  not  demanded. 

There  were  some  tendencies  In  tbe  evidence 
from  which  the  jury  might  have  Inferred 
that  the  plaintiff  consented  to  the  commls- 
Blon  of  the  acts  complained  of.  If  so  he  did, 
no  wrong  against  his  possession  or  rights 
could  be  predicated  upon  such  acta.  On  this 
account,  special  charges  1,  5,  and  6  should 
have  been  given. 

Charge  2  should  have  been  given. 

Charge  3  predicated  a  recovery  upon  a 
wrongful  entry  by  defendant;  whereas,  the 
plaintiff  might  have  recovered  for  the  unwar- 
ranted Invasion  of  the  possession  by  unnec- 
essary damage  or  tr^ass  In  taking  its  tim- 
ber or  digging  the  soli  or  converting  wood 
not  belonging  to  defendant  This  charge 
was  properly  refused. 

Charge  4  omitted  several  elements  of  pos- 
sible basis  for  recovery.  It  was  well  refused. 

Charge  7  uses  the  term  "specific  damages." 
It  was  calculated  to  mislead  the  Jury  and 
was  properly  refused. 

For  the  errors  Indicated,  tbe  Judgment  is 
reversed,  and  tbe  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDELU  G.  J.,  and  ANDERSON  ftod 
SAYRE,  JJ.,  concur. 


CROOKBR  et  al.  v.  WHITE  et  al. 

(Supreme  Court  of  Alabama.    May  20,  1900. 
Rehearing  Denied  June  30,  1009.) 

1.  Contracts  (S  94*)  —  Validitt— Fraudu- 
lent Misrepresentations. 

Misrepresentation,  to  amount  to  traad  aa- 
thorizing  equity  to  rescind  a  contract,  must  re- 
late to  a  fact  materiAl  to  the  Interests  of  the 
otber  party,  and  must  be  a  representation  con- 
cerning the  subject-mntter  \^-hich  taken  ae  true 
would  add  substantially  to  tbe  value  or  promise 
of  that  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Contracts, 

Cent.  Dig.  S  421 ;  Dec.  Dig.  5  94.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2943-2954;  vol.  8,  p.  7666.] 

2.  Sales  (|   40*)  —  VALinixr  —  Fbaudulbht 

Repbesbntatiokb— Matebialitt. 

A  representation  by  a  seller  of  an  agency 
right  to  vend  the  family  rigfat  to  use  a  clotbes 
washer  and  wringer  as  to  the  number  of  fami- 
ly rights  others  bad  sold  and  the  profits  made 
thereon,  made  to  induce  the  buyer  to  purchase, 
are  material  representations,  and,  if  false,  con- 
stitute fraud  justifying  a  rescissioD  of  the  con- 
tract of  sale. 

IBd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  79-83;  Dec.  Dig.  J  40.*] 
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3.  Sales  ft  38*)  —  Validity  —  Fbaudulent 
Bepreseittatiorb. 

The  presumption  that  men  intend  the  nat- 
ural consequencea  of  their  voluntary  acts  aris- 
es in  cases  of  misrepresentation  amounting  to 
fraud  authoriring  equity  to  rescind  contracts  of 
sale  ODiy  after  proof  of  the  other  essential  ele- 
ments of  fraudulent  miarepresentations;  and  the 
representation  must  be  shown  to  be  untrue,  the* 
seller  mast  hare  known  or  had  good  reason  to 
believe  that  It  was  nntruet  and  the  buyer  must 
have  relied  on  it 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  65;  Dec  Dig.  9  38.*] 

4.  Sales  (|  52*>—Mi8BEPBE8ENTATiONa— Evi- 
dence. 

In  a  suit  to  rescind  a  contract  for  the  sale 
and  purchase  of  a  patent  tight  on  the  ground 
of  the  fraudulent  representations  of  the  seller, 
evidence  held  not  to  show  that  fraud  was  prac- 
ticed on  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  I  140 ;  Dec  Dig.  f  62.*] 

5.  CONTBACTS    (f  99*)— FEAUDULXirt  RKPBK- 

BEiTTATions— Evidence. 

Fraudulent  representations  justifying  the 
cancellation  of  a  contract  must  be  established  by 
clear  and  convincing  proof,  and  equity  cannot 
grant  relief  on  a  mere  preponderance  of  the  ev- 
idence; but  the  representations  and  the  fact 
that  they  were  falsely  and  fraudulently  made 
must  be  clearly  established. 

[Ed,  Note. — F-or  other  cases,  see  Contracts, 
Cent.  Dig.  {  451 ;  Dec  Dig.  S  99.*] 

6.  CoKiRAOTs  (fi  94*)— Equitable  Belief. 

While  equity  will  not  permit  fraud  and  un- 
due misrepresentation,  yet  where  the  parties  re- 
ly on  their  own  judgment,  or  are  not  unduly  Im- 
posed on  by  others,  it  will  leave  them  where 
they  place  themselves. 

[Ed.  Note.— For  other  cases,  see  Contract*. 
Cent.  Dig.  H  420-130 ;  Dec  Dig.  |  94.*] 

7.  QuimKo  Title  (|  St^  —  Possession  of 
PLAiffTirr— Pleadino, 

A  bill  to  remove  a  cloud  on  title  mnat  al- 
lege that  complainant  was  in  possesaion  at  tha 
commencement  of  the  suit 

[Ed.  Note.— For  other  eases,  see  Quieting  Ti- 
tle, Cent  Dig.  I  74;  Dec.  Dig.  |  33.*] 

Appeal  from  (Aancery  Court,  Mobile  Cotin- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Suit  by  Bryant  L.  White  and  another 
against  R  R.  Crocker  and  another.  From  a 
decree  for  complainants,  defendants  appeal. 
Reverse  and  Judgment  rendered  dismissing 
the  blU. 

Hamilton  ft  Crnmpton,  for  appellants. 
John  E.  Mltehdl,  for  appellees. 


SATRB,  J.  The  bill  In  this  cause  In  Its  as- 
pect of  primary  Importance  sought  a  decree 
for  the  resdsaloh  of  a  contract  of  sale  by 
the  appellants  to  the  appellees  of  an  agency 
right  to  vend  the  family  right  to  use  the  "Mys- 
tic clothes  washer,"  and  the  cancellation  of 
notes  and  a  mortgage  given  to  secure  the  pur- 
chase price.  The  gravamen  of  the  bill  Is  to 
be  found  In  Its  fifth  paragraph  as  amended, 
which  Ib  as  follows:  "Orators  further  aver 
that  the  said  I.  I.  Ward  represented  to  them 
that  the  said  Mystic  clothes  washer  and  wring- 
er were  articles  easy  to  sell  and  admirably 
adapted  for  the  purpose  for  which  tb^  were 


made;  that  one  Joe  Page,  wbd  was  alleged 
by  said  1. 1.  Ward  to  be  an  agent  to  sell  fam- 
ily rights,  had  told  him,  the  said  Ward,  that 
he,  the  said  Page,  had  sold  about  SO  family 
rights  of  the  said  Mystic  clothes  washer,  and 
would  clear  al>out  ($300)  from  said  sales; 
that  the  said  I.  I.  Ward  also  stated  to  orators 
that  his  brother,  George  Ward,  had  on  one 
day,  In  about  two  hours  and  a  half,  sold  six 
family  rights.  Orators  aver  that  the  state- 
ments made  by  said  I.  I.  Ward  in  reference 
to  the  sales  of  family  rights  by  Joe  Page 
and  George  Ward  were  false,  and  that,  In 
fact,  the  said  Page  had  not  sold  more  than 
half  a  dozen  faojlly  rights,  and  the  said 
George  Ward  had  not  sold  any  family  rights, 
and  the  said  Page  had  not  told  said  Ward 
that  he  bad  sold  about  SO  family  rights.  Or- 
ators further  aver  that  the  representations 
of  said  I.  I.  Ward  In  reference  to  the  sales 
of  the  said  Joe  Page  and  George  Ward  were 
calculated  to  deceive  orators  as  to  the  value 
of  the  agency  rights  of  the  said  Mystic  clothes 
washer  and  wringer,  and  did  deceive  orators, 
and  that  the  said  r^resentatlons  were  one 
of  the  Inducements  which  led  orators  to  sign 
said  notes  and  mortgage,  and  that  orators 
would  not  have  signed  said  notes  and  mort- 
gage had  they  known  at  that  time  that  said 
representations  of  I.  I.  Ward  were  untrue. 
Orators  further  aver  that  they  did  not  learn 
of  the  falsity  of  such  statements  until  a  short 
while  prior  to  filing  the  bill  of  complaint  in 
this  cause."  Passing  over  the  allegation  that 
the  clothes  washer  was  r^resented  to  be  an 
article  easy  to  sell  and  admirably  adapted  for 
the  purpose  for  which  it  was  made  as  being 
mere  words  of  praise  and  commradatlon, 
ordinarily  permissible  to  honest  men  in  their 
dealings  vlth  one  another,  and  deemed  in- 
BuQlcient  In  law  to  Impose  liability  (Tabor  v. 
Peters,  74  Ala.  90,  49  Am.  Rep.  804),  and  as 
BO  treated  by  the  complainants,  it  Is  to  be 
obsen-ed  that  the  representations  complained 
of  consisted  in  the  statement  by  the  defend- 
ant Ward  that  Page  had  told  him  that  he. 
Page,  had  sold  about  60  family  rights  of  the 
clothes  washer,  and  would  clear  about  $300 
from  the  saletf.  and  that  his  brother  George 
had  on  one  day,  in  about  two  hours  and  a 
half,  sold  six  family  rights.  The  allegation 
further  Is  that  these  statements  were  false, 
and  resulted  In  complainants*  deception. 

Misrepresentation  constituting  fraud  which 
will  authorize  the  rescission  In  equity  of  a 
contract  must  relate  to  a  fact  material  to  the 
interests  of  the  other  party  (Juzan  v.  Toul- 
mln,  9  Ala.  662,  44  Am.  Dec.  448),  that  Is  to 
say,  it  must  be  a  misrepresentation  concern- 
ing the  subject-matter,  "which,  taken  as  true, 
would  add  substantially  to  the  value  or  prom- 
ise" of  that  subject-matter.  Jennings  v. 
Bronghton,  6  De  Gex.  M.  &  O.  130.  In  the 
application  of  this  definition  of  materiality 
to  concrete  cases  everything  depends  upon  the 
nature  of  the  fact  r^resented  and  Its  capao 
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Ity  to  affect  human  conduct  aa  determined  by 
ordinary  human  experience.  Important  In 
this  case  was  the  value  of  the  market  pur- 
chased by  the  appellees.  That  depended  upon 
the  urgency  of  the  need  or  desire  the  article 
was  designed  to  meet,  and  the  appeal  It  would 
likely  make  to  the  judgment  or  fancy  of  pro- 
spective purchasers.  Probably  the  value  of  an 
agency  to  sell  a  new  article  or  an  old  article 
with  new  shapes  or  adaptations,  the  manufac- 
ture of  which  is  protected  hy  patent  and  the 
sale  of  wblcb  Is  i^tricted  by  contract,  can 
be  shown  In  no  more  satisfactory  way  than 
by  reference  to  the  experience  of  others  vend- 
ing It.  Itl  Allen  7.  Hart,  72  111.  104,  the  ven- 
dors of  a  patent  right  territory  represented 
that  other  persons  had  made  purchases,  and 
all  had  done  well,  realizing  large  proSts.  It 
was  held  that  the  vendees  had  a  right  to  rely 
upon  the  representation  as  materially  atFect- 
Ing  the  value  of  the  thing  sold.  So  in  this 
case  the  nature  of  the  subject-matter  consid- 
ered, we  hold  that  the  representations  as  to 
the  statements  made  by  Page  and  the  sales 
by  Ward  were  material  to  the  contract. 

The  parties  have  made  no  contention:  in 
respect  to  the  absence  from  the  amended 
bill  of  an  averment  touching  the  good  faith 
of  the  appellants  in  making  the  representa- 
tlon^  charged  to  have  been  false.  There  Is 
no  allegation  that  they  were  fraudulently 
false.  It  Is  a  necessary  rule  of  law,  as  It  is 
of  all  human  conduct,  that  men  are  presumed 
to  intend  the  natural  and  inevitable  conse- 
quences of  their  voluntary  acts.  This  pre- 
sumption, however,  as  to  purpose  or  design, 
in  fta  application  to  a  case  of  this  character, 
must  arise  after  proof  of  other  essential  ele- 
ments of  fraudulent  misrepresentation  which 
are  capable  of  proof,  and  must  be  proven. 
The  representation  must  be  shown  to  be 
untrue.  The  vendors  must  have  known,  or 
had  good  reasou  to  believe,  it  was  untrue ; 
and  the  vendees  must  have  relied  upon  It 
Hooper  V.  Whltaker,  130  Ala.  324.  30  South. 
355;  Pom.  Eg.  Jor.  §  876.  The  misrepresen- 
tations complained  of  are  charged  to  have 
been  made  by  the  defendant  Ward  to  the 
complainants,  and  to  have  induced  them  to 
enter  Into  the  contract  and  to  execute  the 
mortgage  and  notes.  The  natural  meaning 
of  this  charge  is  that  both  representations 
were  addressed  to  and  acted  upon  by  both 
complainants,  and  the  rule  that  chancery 
gives  relief  secundum  allegata  et  probata 
would  require  complainants  to  prove  the 
facts  as  alleged.  But  without  insisting  upon 
this  infirmity  In  complainants'  case,  we  will 
examine  the  evidence.  The  complainant 
White,  testifying  as  a  witness  In  his  own  be- 
half, denied  that  Ward  had  told  him  or  Bank- 
ester  In  his  presence  at  any  time  before  the 
mortgage  was  signed  how  many  family  rights 
Page  had  said  he  hail  sold,  but  he  testified 
that  Ward  had  told  him  that  his  brother  had 
sold  six.  He  would  not  say  that  Ward  had 
made  any  statement  as  to  the  amount  Page 
bad  cleared  on  his  sales.    The  otber  com- 


plainant, Bankester,  testified  that  the  de- 
fendant Ward  had  told  him  the  evening  he- 
fore  the  mortgage  and  notes  were  executed 
that  Page  had  made  a  statement  substan- 
tially as  alleged.  He  further  testified  "to  the 
best  of  his  knowledge"  that  the  defendant 
Ward  had  made  to  bim  the  statement  charg- 
ed in  respect  to  his  sale  of  six  family  rights 
substantially  as  alleged.  Page  testifying  de- 
nied having  made  the  statement  attributed  to 
bIm,  but  said  that  one  Sanders  had  made  it. 
and  the  form  of  the  question  here  put  to  the 
witness  justifies  the  inference  that  he  intend- 
ed to  convey  the  idea  that  Sanders  made  the 
statement  In  his  presence.  The  defendant 
Ward  testified  without  qualification  that  Page 
had  made  the  statement  to  him  in  reference  to 
the  sale  of  60  rights,  and  to  his  best  recol- 
lection that  he  had  repeated  the  statement 
to  complainants  after  the  mortgage  and  notes 
had  been  signed.  Complainants  testified  that 
subsequent  to  the  transaction  they  "found 
out"  that  Page  had  not  sold  50  rights  and 
George  Ward  had  not  sold  6.  George  Ward, 
a  witness  for  complainants,  stated  that  he 
had  bargained  to  sell  some  rights  and  bad 
gone  to  see  several  parties  who  said  they 
would  take  them  later,  and  as  soon  as  they 
could  raise  the  money.  It  was  also  shown 
that  both  complainants  had  been  thinking 
about  the  washing  machine  business,  and  had 
broached  the  subject  to  Ward.  This  is  a 
close  reproduction  of  the  entire  evidence  on 
the  point  at  issue.  Without  relieving  com- 
plainants of  their  proper  burden  of  proof, 
we  are  unable  to  say  that  fraud  was  prac- 
ticed  upon  complainants.  On  the  contrary, 
the  reasonable  net  tendencies  of  the  evidence 
are  consistent  with  good  faith  on  the  part  of 
the  defendants.  In  Howie  v.  North  Birming- 
ham Land  Co.,  05  Ala.  389,  II  South.  15.  It 
was  said:  "The  right  to  the  rescission  or  can- 
cellation of  a  contract  because  of  fraudulent 
misrepresentations  must  be  established  by 
clear  and  convincing  proof.  A  court  of  equity 
cannot  grant  such  relief  upon  a  probability, 
nor  even  upon  a  mere  preponderance  of  the 
evidence.  The  representations  themselves, 
and  that  they  were  falsely  and  fraudulently 
made,  must  be  clearly  established."  The 
complainants  may  have  made  a  bad  bargain; 
but  "It  is  not  the  province  of  a  court  of  equity 
to  even  up  the  consideration  of  contracts, 
and  see  that  equality  Is  meeted  out  In  the 
various  transactions  of  life,  or  to  supply 
judgment  and  skill  where  it  Is  wanting.  It 
will  not  permit  fraud  and  undue  misrepre- 
sentation, hut  where  parties  rely  upon  their 
own  judgment  or  are  not  unduly  Imposed  up- 
on by  others.  It  will  leave  them  where  they 
place  themselves."  Johnson  v.  Rogers,  112 
Ala.  581.  20  South.  929,  931. 

The  bill  contains  allegations  touching  the 
execution  of  the  mortgage  which  indicate  that 
the  pleader  had  In  mind  an  alternative  and 
secondary  aspect  In  which  the  relief  of  the 
cancellation  of  the  mortgage  was  sought  on 
the  ground  that  some  at  least  of  the  parties 
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were  Indnced  to  sign  it  by  frandnlent  repre- 
sentations that  It  would  not  affect  their 
homeatead  rights  tn  the  land  conveyed.  This 
part  of  the  bill  is  not  stated  as  In  the  way 
of  an  alternative  claim  to  relief,  bat  rather 
as  a  reinforcement  of  the  aspect  of  the  bill 
first  considered.  Bnt  the  facta  alleged  have 
no  relation  to  the  execntlon  of  the  contract 
of  sale  of  the  agency  r^ht,  and  constitute  In 
effect  an  alternative  reason,  tt  anything,  why 
the  complalnanta  should  have  the  relief  of  a 
cancellation  of  the  mortgage,  though  tiie  con- 
tract of  sale  of  the  agency  be  left  unimpair- 
ed. The  bill  having  been  found  on  consldera- 
tlon  of  the  pleading  and  proof  to  be  ^vold  of 
equity  in  its  primary  aspect,  this  last-nam- 
ed aspect  must  stand  upon  its  own  mer- 
its. So  considered,  It  is  a  bill  to  ranove 
cloud  upon  title  and  ft  was  necessary  to  allege 
and  prove — passing  over  the  objection  that 
the  bill  shows  fhat  one  only  of  the  complain- 
ants conld  In  any  event  have  relief  on  this 
ground — ^that  complainants  were  in  posses- 
sion at  the  commencement  of  the  suit.  4 
Mayf.  p.  197, 1  418.  There  was  no  independ- 
ent equity  to  obviate  this  necessity*  Howev- 
er, this  part  of  the  bill  was  eliminated  on  the 
appellants*  demurrer,  nor  was  there  an  amend- 
ment restating  the  issue,  so  that  It  need  not 
be  fur&er  considered.  We  have  referred  to 
It  for  .the  reason  that  evidence  was  taken  as 
to  It,  and  counsel  have  argued  It. 

The  decree  will  be  reversed  and  a  decree 
here  rendered  dismissing  the  bill. 

Reversed  and  rendered. 

DOWDELU  C.  J.,  and  ANDERSON  and 
McCXEtiLAN,  JX,  concur. 


ROE  et  al.  t.  DOE  ex  dem.  TENNESSEE 

COAL,  IRON  &  RT.  CO- 
(Snpreme  Court  of  Alabama.    May  12,  1909. 
RehearlDs  Denied  Jane  80,  1909.) 

1.  Adverse  Possession  (8  27*)— Deriidant*8 
Possession— Evidence. 

A  plaintiff  by  suing  in  ejectment,  where  the 
defense  is  adverse  possession,  admits  that  de- 
fendant is  then  in  possession  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pes- 
session,  Dec.  Dig.  fi  27.*] 

2.  Adverse  Possession  (I  101*)- Extent  of 
Possession  —  Convetancb  —  Land  Con- 

VETBD. 

Each  40  acres  in  a  conveyance  does  not  con- 
stitute a  separate  tract,  and  the  fact  that  a 
stranger  claimed  to  own  a  part  of  the  land  con- 
veyed, but  not  the  whole,  would  not  operate  to 
make  two  tracts  of  it,  so  as  to  affect  the  ques- 
tion of  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
R^^sion,  Cent  Dig.  H  575-ji89;   Dee.  Dig.  { 

3.  Advebsk  Possesion  (S  101*)— Colob  or 

Title. 

Fact  that  legal  title  to  parts  of  a  tract  de- 
scribed in  a  deed  was  in  others  than  the  gran- 
tor would  not  prevent  the  grantee's  possession 
of  a  part  of  toe  tract  from  extending  to  the 
whole  tract  so  as  to  give  him  color  of  title  there- 


to under  the  deed,  since  It  is  not  necessary  that 
the  grantor  should  have  title  to  the  whole  or  a 
part  of  the  entire  tract  described  to  give  color 
of  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
s^ion.  Cent.  Dig.  H  57&-ji89;  Dec.  Dig.  { 

4.  Advebbe  Possession  (8  101*)- "Coi-ob  op 
Title"— Possession  of  Past  of  Land  liE- 
GAL  Tixu  or  Which  Was  Cohveted. 

"Color  of  title"  is  that  which  in  appeara&ce 
is  title,  but  which  in  reality  is  no  title,  and,  if 
aa  instrument  itself  passes  or  constitutes  title, 
it  is  not  color  of  title,  and  hence  if  a  grantor 
bad  legal  title  to  one  40  onlj  of  a  tract  describ- 
ed in  the  deed,  or  had  color  of  title  thereto 
only,  possession  of  the  grantee  of  th%t  40  under 
the  deed  could  not  be  extended  to  the  otiier  40's 
described  in  the  deed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  H  57!M>81 ;  Dec  Dig.  i 
101.* 

For  other  definitions,  see  Wrfrds  and  Phrases, 
VOL  2,  pp.  1204-1273;  vol.  8,  p.  760<!w] 

5.  Advebse  Possession  (8  71*)— Color  or  Ti- 
tle. 

An  absolutely  void  instrument  may  be  good 
color  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  8{  415-429;  Dec.  Dig.  { 
71.*] 

6.  Adverse  Possession  (S)t  70,  100*)— "Coloe 
OF  Title"— "Claim  op  Title." 

While  "color  of  title"  is  the  appearance  of 
title,  whidi  in  reality  is  not  title,  "clnim  of  ti- 
tle" Is  the  entering  and  occupying  of  land  by 
one  with  the  intent  to  hold  it  as  his  own  aeainsc 
the  world,  irrespective  of  any  color  of  rijiht  or 
title  as  a  foimdation  for  his  claim :  the  two 
terms  being  distinct  but  supplementary  to  each 
other.  In  Qiat.  while  "coror  of  title.'*  without 
claim,  is  of  little  effect,  "claim  of  title,"  with- 
out color,  may  ripen  into  title  to  the  lend  actu- 
ally occupied,  while  with  color  it  may  ripen  in- 
to title  not  only  to  the  land  actually  occupied, 
but  by  a  legal  nctiou  may  extend  to  all  land  de- 
scribed in  Uie  color  of  title,  if  that  actually  oc- 
cupied be  a  part  thereof. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poa- 
seEsion,  Cent  Dig.  H  394r-414,  517,  674;  Dec. 
Dig.  fi  70,  100.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1214,  121S.] 

7.  Adverse  Possession  (S  100*)— Evidence- 
Color  OF  Title. 

Color  of  title  is  not  of  itself  evidence  of  ad- 
verse possession,  and  it  does  not  follow  that  less 
evidence  Is  required  to  prove  adverse  possession 
with  than  without  it,  unless  so  provided  by  stat- 
ute, and  it  can  only  draw  and  impart  to  the 
whole  tract  to  which  there  Is  such  color  the 
same  claim  and  character  of  possMslon  which  Is 
impressed  upon  the  part  thereof  which  is  actu- 
ally possessed. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  $S  547-574;  Dec,  Dig.  { 
100.*] 

8.  ^DVERBE  Possession  (J  11*)— Claim  or  Ti- 
tle—Necessity fob  Good  Faith. 

The  only  requisite  of  good  faith  or  motive 
in  adverse  poRsession  is  to  show  that  the  claim- 
ant actually  intended  to  claim  the  land  as  his 
own  to  the  absolute  exclusion  of  others,  and  it 
is  not  necessary  that  the  claim  of  title  should  • 
be  htmestly  believed  to  be  good- 

[Ed.  Note.--For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  fil  67-76;  Dec  Dig.  |  11.*] 

Appeal  from  City  Court  of  Birmingham; 
C  W.  Ferguson,  Judge. 
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Ejectment  hj  the  Tennessee  Goal,  Iron  & 
Railway  Companr  against  B.  I*  Growder. 
Judgment  tor  plaintiff,  and  defendant  ap- 
peals.  RevoiBed  and  remanded. 

Frank  S.  Andress,  for  appellant  f  wcy, 
B«mera  ft  Burr,  for  appellee. 

MAYFXELD,  J.  The  trial  court  was  clear- 
If  In  error  in  giving  tbe  general  afflrmatlve 
charge  for  tbe  plaintiff.  Tbe  real  question 
at  Issue  was  whether  or  not  tbe  defendant, 
and  those  under  whom  be  claimed  title,  had 
been  in  the  adverse  possession  of  the  land 
sued  for  for  10  years  prior  to  the  suit,  so 
as  to  perfect  title  thereto  in  the  defendant 
Undtf  any  and  all  of  the  evidence  this  was 
a  disputed  question  of  fact  and  not  'one  of 
law.  The  Jury  only,  and  not  the  court, 
should  have  decided  this  Issue. 

The  plaintiff,  by  the  bringing  of  bis  suit, 
admitted  that  defendant  was  then  In  posses- 
sion. Hie  possession  he  attempted  to  show 
was  adverse,  and  was  the  same  then  that 
it  had  been  for  10  years  prior  thereto.  There 
was  some  evidence  tending  to  show  this. 
The  fact  of  possessioO,  as  well  as  the  char- 
acter thereof,  depended  upon  color  of  title. 
Tbe  ctdor  of  title  described  the  lands  In 
question,  the  defendant  claimed  under  this 
color  of  title,  and  there  was  some  evidence 
tending  to  rtiow  actual  possession  of  a  part 
of  the  lands  described  in  t3ie  color  of  title. 

Tbe  appellee  concedes  the  well-established 
proposition  of  law  tliat  actaal  possession 
of  a  part  of  a  tract  of  land  described  in.  a 
«^  of  title  la,  by  legal  fiction,  extended 
to  tbe  entire  tract  so  described,  but  claims 
that  there  Is  a  qnallflcation,  limitation,  or 
exc^rtlon  to  this  role,  to  the  effect  (to  quote 
from  brief  of  counsel)  that:  "If  A.  conveys 
to  B.  a  tract  of  land  of  wblch  be  Is  In  ad- 
verse possession,  and  of  which  he  puts  B.  In 
the  adrase  possession,  be  cannot  construct- 
ively extend  B.'s  adverse  possession  to  CX's 
land  by  describing  Cs  land  in  tbe  convey- 
ance to  B.,  along  with,  the  land  which  A. 
owned"— that  B.*b  possession  under  his  deed 
will  not  tUereby  be  extended  to  C'H  land.  If 
this  qualification,  exception,  or  llmitatton 
of  the  general  rule  be  true  or  correct,  as 
to  which  we  do  not  decide,  the  case  made 
by  the  record  does  not  wholly  fall  within 
It,  nor  la  it  wholly  taken  without  tbe  in- 
fluence of  tbe  general  rul&  Tbe  case  falls 
within  the  limitation  to  the  extent  that  ap- 
pellee has  title  to  a  part,  and  to  a  part  only, 
of  the  land  described  in  tbe  color  of  title, 
but  for  the  advise  possession,  and  does  not 
claim  title  to  the  other  lands  described  in  the 
color;  but  so  far  as  the  record  shows,  the 
defendant  and  each  of  those  under  and 
through  whom  he  claims  title  by  adverse 
possession  had  the  same  titles  claim,  and 
right  to  tbe  whole.  T*ey  did  not  claim  the 
two  parts  under  different  rights  or  titles. 
They  may  have  had  no  title  or  right  to  any 
port  except  that  acquired  by  adverse  pos- 


session. If  they  bad  no  title  to  that  claimed 
by  the  appellee,  then  probably  they  had  none 
to  the  other;  the  chain  and  claim  of  title 
to  both  are  tbe  same. 

There  la  no  evidence  that  Mrs.  Wheeler 
or  her  Intestate  did  not  claim  to  own,  or 
have  title  or  right  to  convey,  the  three  40's 
In  question.  It  Is,  however,  shown  that 
she  did  not  then  have  tbe  legal  title  thereto, 
and  it  is  not  shown  that  she  did  have  the 
legal  title  to  the  other  40,  further  than  pos- 
session carries  with  It  a  presumption  of  ti- 
tle. There  Is  nottiing  to  show  that  the  ven- 
dor in  this  case  conveyed  two  separate  and 
distinct  tracbi  of  land.  Only  <me  was  con- 
veyed. Bacb  40  acres  in  a  conveyance  does 
not  constitute  a  separate  tract  The  fact 
that  plaintiff,  a  stranger,  did  not  claim  to 
own  the  whole,  but  only  a  part  could  not 
have  the  effect  to  make  two  tracts.  The  case 
at  bar  does  not  fall  within  the  qualification 
declared  in  tbe  case  of  Woods*  v.  Monteval- 
lo,  etc.,  Co.,  84  Ala.  500,  8  South.  475,  5  Am. 
St  R^.  8^,  which  is  again  announced  In 
the  case  of  Henry  v.  Brown,  143  Ala.  456, 
39  SouUi.  325. 

The  color  of  title  has  its  inception  in  Mrs. 
Wheeler's  deed  as  administratrix.  The  claim 
under  color  of  title  does  not  antedate  Hiia 
deed;  but  it  Is  claimed  to  exist  only  there- 
after, and  to  continue  down  to  tbe  time  of 
triaL  The  source  of  defendant's  title  and 
claim  was  the  deed  of  the  administratrix  and 
possesion  held  thereunder.  If  Echols  took 
possession  of  a  part  of  the  lands  described 
In  the  administratrix's  deed,  and  held  pos- 
session under  It  there  Is  nothing  in  this 
record  to  show  why  it  was  not,  by  tbe  rule 
or  legal  fiction,  extended  to  the  whole.  The 
fact  that  tbe  legal  title  to  parts  of  the  tract 
described  lu  the  color  of  title  was  In  differ- 
ent persons,  and  not  in  one  and  the  same, 
can  make  no  difference.  Xo  constltote  color 
of  title  it  is  not  necessary  that  the  grantor 
diould  have  title  to  tbe  whole  or  a  part  of  the 
entire  tract  described.  Henry  v.  Brown,  143 
Ala.  456.  39  South.  825.  If  tbe  legal  title 
to  the  whole  had  b^  in  the  grantor  or  her 
intestate  there  would,  be  no  opportunity  or 
chance  for  tbe  rule  under  discussion  to  ap- 
ply. The  conveyance  would  then  liave  been 
a  conveyance  of  the  legal  title  to  the.  whole, 
and  not  a  mere  color  of  title. 

The  mere  fact  that  a  deed  passes  the  le- 
gal title  to  a  part  of  the  tract  but  not  to 
the  whole,  does  not  prevent  tlie  application 
of  tbe  rule  as  to  the  part  to  which  it  does 
not  pass  title  and  limit  it  to  only  that  part 
to  which  it  passes  title.  As  to  that  part 
there  Is  no  need  of  the  flcUon,  to  perfect  the 
title.  Tbe  deed  Itself  passes  titie  thereto. 
If  It  had  been  shown  that  the  administra- 
trix's intestate  had  title  to  the  one  40,  or 
had  color  of  title  thereto  only,  then  bis  pos- 
seesion  of  that  40  under  that  deed  could  not 
be  extended  to  tbe  other  three  40's  which 
were  first  described  or  mentioned  In  the  ad- 
ministratrix's deed.   Sucb  Is  the  doctrine 
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announced  In  the  cases  of  Woods  t.  Uonte- 
vallo,  etc.,  Co.,  84  Ala.  500,  S  South.  ,475,  5 
Am.  St  Bep.  S^,  and  Henry  t.  Brown,  143 
Ala.  446,  466,  89  Soutb.  S25.  See,  also,  1 
Am.  &  Bog.  Ency.  Law,  878. 

An  Instrumept,  to  constitute  "color  of 
title,"  need  not  be  valid  as  a  muniment  of 
tide.  If  the  instrument  Itself  passes,  or  con- 
stitutes title,  It  is  ntft  color  of  tide.  It  Is 
In  a  sense  tbe  title  Itself.  Tbe  very  term 
implies  that  it  Is  not  valid  to  pass  title.  An 
absolutely  void  Instrument  may  be  good 
color  of  Utle.  "Color  of  title"  is  said  to  be 
that  whlcb  in  appearance  is  title,  bat  wblcb 
in  reality  is  no  title.  Wright  v.  Bfattison, 
■18  How.  6(M5  H  Ed.  280:  Torrey  v.  Forbes, 
94  Ala.  135,  10  South.  320;  Abercromble  v. 
Baldwin,  15  Ala.  363;  Saltmarsb  v.  Grom- 
melin,  24  Ala.  847.  "Color  of  title"  and 
"claim  of  title"  are  often  confounded;  the 
terms  being  nsed  as  If  synonymoiut,  where- 
as In  fact  ihey  are  very  different  thlugs. 
"Claim  of  title"  is  where  one  enters  and 
occupies  land,  with  the  intent  to  hold  It  as 
his  own,  against  the  world.  Irrespective  of 
any  shadow  or  color  of  right  or  title  as  a 
foundation  for  his  claim.  "Color  of  title" 
is  the  semblance  or  appearance  of  title,  but 
which  in  reality  is  not  They  are  distinct 
from,  but  supplementary  to,  each  ottier. 
Color  of  title,  without  claim,  is  of  little  ^- 
fect  Claim  of  title,  without  color,  may  rip- 
en Into  title  to  the  land  actually  occupied, 
while,  with  it.  it  may  ripen  into  title  not 
only  to  the  land  actually  occupied,  but  to 
all  described  in  the  color  of  title.  If  that 
actually  occupied  be  a  part  thereof.  "Claim 
of  title,"  or  at  least  of  ri^^t,  is  necesssTy 
to  acquire  title  by  adverse  possession;  but 
"color  of  tltl6"  is  not  unless  so  required  by 
statute.  A  claimant  must  enter  and  hold 
the  land  as  his  own,  to  tbe  exclusion  of  all 
others;  but  the  title  thus  acquired  does  not 
extend  beyond  the  land  actually  occupied, 
that  which  the  claimant  stands  on,  "pedis 
possessio."  The  right  and  title  thus  acquired 
Is  commensurate  with  the  use.  "Color  of 
title,"  by  a  pure  and  legal  fiction,  extends 
this  claim  of  title  and  actual  possession  to 
the  entire  tract  which  it  describes.  It  is 
sometimes  said  that  the  color  of  title  fur- 
nishes the  presumption  and  the  evidence  of 
the  intention  to  claim  to  the  extent  of  the 
boundaries  therein  fixed.  It  most  however, 
be  remembered  that  the  color  of  title  is  not 
of  itself  evidence  of  adverse  possession,  and 
that  it  does  not  follow  that  less  evidence  is 
required  to  prove  adverse  possession  with 
than  without  it,  unless  so  provided  by  stat- 
ute. It  can  only  draw  and  impart  to  the 
whole  the  same  claim  and  character  of  pos- 
session which  is  impressed  upon  the  part 
by  the  actual  possession.  Normant  v.  Eu- 
reka, 08  Ala.  181.  12  South.  454.  39  Am.  St 
Sep.  45;  Doe  v.  Clayton,  81  Ala,  391,  2  South. 
24;   Tennessee,  etc.,  Co.  v.  Linn,  123  Ala. 


112,  26  South.  245.  82  Am.  St  Bep.  108; 
Black  T.  Tamessee.  etc.,  Ca,  03  Ala.  109,  & 
South.  537;  Childress  v.  Calloway,  76  Ala. 
12a 

Good  faith  is  often  ^ken  ot  la  connec- 
tion with  adverse  poBseaBlon^-Bometlmes 
appropriately,  and  sometimes  not  It  Is 
not  necessary  that  tbe  claim  of  title  shonld 
be  honestly  believed  to  be  good.  It  is  oongh 
if  tbe  claimant  really  intends  to  assert  ti- 
tle and  to  rely  upon  It  Is  hostle  or  adveree 
to  the  true  owner  or  to  the  world.  Baucum 
V.  George,  65  Ala.  250;  Saltmandi  t.  Crom> 
melln,  24  Ala.  347.  The  only  requisite  of 
good  faith  or  motive  In  adverse  possession. 
Is  to  show  that  Uie  claimant  actually  intend- 
ed to  claim  the  land  as  hie  own,  to  the  ab- 
solute exclusion  of  others. 

It  Is  unnecessary  to  pass  nptm  the  other 
questions,  as  tb^  may  not  arise  on  another 
trial. 

The  Judgment  Is  reversed,  and  the  caiue 
remanded. 
Beversed  and  r^anded. 

DOWDELL,  G.  J.,  and  SIMPSON  and 
DENSON,  J  J.,  concur. 


BEABD  V.  HtCES. 

(Supreme  Court  at  Alabama.   June  IT,  1909. 

Rehearing  Denied  Jane  80,  1909.) 

1.  EABEinifTs  (S  61*)— Actions  fob  Ihtebfeb- 

KNOB— COMPLAIHT— SUITICIENCT, 

The  complaint,  In  an  action  for  Interfer- 
ing with  an  easement,  must  allege  plaintilTs 
ownership  of  tbe  easement ;  bat  It  need  not  set 
out  the  particular  manner  in  which  the  title 
was  acquired,  though,  where  plaintiff  sets  out 
his  source  of  title,  the  complaint  must  allege 
all  the  facts  necessary  to  establish  the  same. 

[Ed.  Note.— For  other  cases,  see  Easements^ 
Cent.  Dig.  §  141 ;  Dea  Dig.  8  61.*] 

2.  Mdnicu-al  CoapoBATioNS  (I  671*)— Al- 
ley a— Obstkucti  ON— Actions— Plbamsg. 

The  complaint,  in  an  action  for  obstruct- 
ing an  alley,  n-hich  avers  plaintiff's  ownership 
and  possession  of  land  fronting  on  the  alley, 
and  that  be  is  entitled  to  Its  use  as  a  means  of 
ingress  and  egress  to  and  from  the  land,  and 
that  defendant  willfully  obstructed  the  alley 
by  building  a  fence  across  it  in  such  a  way  as 
to  prevent  its  use,  is  sufficient  as  against  a 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1447;  Dec.  Dig.  ft 
671.*] 

3.  MumCIPAI,  COBPOBATIONS  a  698*)— ALLEYS 

— ObSTBUCTION- EVIDENCB. 

Whether  an  obstruction  of  an  alley  inter- 
rupted the  adverse  user  of  the  alley  by  the 
public,  so  as  to  break  the  continuity  of  the  20 
years'  prescription,  held  tmder  the  evidence  for 
the  jury. 

[Ed.  Note.— For  other  eases,  see  Munidpal 
Corporations,  Cent  Dig.  1  1606;  Dea  Dig.  % 

C9S.*J 

4.  Municipal  Cobporationh  (j  671*)— Ob- 
struction OF  Alley— PoBuo  Nuisarcx— 
Action  by  Pbivate  CmZEN. 

Where  a  fence  constructed  in  an  alley  de- 
prived no  one  of  the  use  of  the  alley  except  an 
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ewaer  of  a  lot  abutting  thereon,  who  web  cut 
off  from  using  the  alley  as  a  means  of  ingress 
and  egress  to  and  from  his  land,  the  owner 
conld  sue  for  the  injury  to  him,  though  the  fence 
VBs  a  public  nuisance  and  could  be  abated  by 
the  d^. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorpoiatioDS,  Cent.  Dig.  I  1447;  Dee.  TAg.  < 
fi71.»l 

6.  MCKICIPAI.  COBPOBATtOHS  (8  6T1*)  — OB- 
STBUCnOW  OF  AU-ET— AcnONB— BVIDKNCB. 
One  suing  for  the  obstruction  of  an  alley, 
irhich  cuts  off  the  commuuication  with  his 
land  abutting  on  the  alley,  may  show  the  use 
to  which  the  alltfy  bad  been  put,  the  fact  that 
t!ip  city  bad  repaired  It  and  that  the  alley 
va<  his  only  means  of  communication  with  his 
land. 

[Fd.  N'ote.— For  other  cases,  see  Municipal 
ron>nratioiu.  Cent.  Big.  I  1447;  Dec  Dig.  { 

6.  mcnicipai.  cobfoutxoitb  (1  648*)— alxkts 

— prescbifhon. 

The  fact  that  one  had  previously  bought 
a  atrip  claimed  by  another  for  an  alley  was  not 
inctmsistent  with  the  iatter's  theory  of  a  dedi- 
cation of  the  strip  for  an  alley  or  prescriptive 
UK  of  the  same. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  I  1421;   Dec.  Dig.  $ 

7.  Appeal  and  Ebbob  (j  928*)  —  Pbesotip- 

TIONS— iNSTBUCnOKS. 

The  court  on  appeal  cannot  put  the  trial 
court  lo  error  as  to  an  instraction  directing  the 
jury  to  find  such  damages  as  they  deem  to  be 
reasonable,  for  the  court  on  appeal  must  pre- 
sume that  the  trial  court  preTiously  instracted 
as  to  the  proper  elements  of  dam^ces. 

[Ed.  Xote.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  |  37S0;  Dec.  Dig.  1  928.*] 

8l  Life  Eotates  (!  28*)  — Axxets— Obstbuc- 

TIO!f— RiOHT  TO  SCE. 

A  life  tenant  in  possession  of  land  abut* 
ting  on  an  alley  mav  sue  for  an  ■  interfezesce 
with  his  easement  right  to  the  alley. 

[ITd.  Note.— For  other  eases,  see  Life  Estates, 
Cent  Dig.  S  54;  Dec.  Dig.  (  28.*] 

9.  MCHICIPAL  CORPOBATIONS  (i   69S*)  —  AL- 
LETS— ObSTBUCTION— InSTEUCTIOKS. 

In  an  action  for  obstructing  an  alley,  in 
which  plaintiff  claimed  an  easement,  an  instruc- 
tion, predicating  a  finding  for  plaintiff  only  lo' 
case  ue  all^  was  a  public  one  for  a  certain 
distance,  was  properly  refused,  for  it  might 
hare  been  a  public  alley  at  the  point  of  the 
obstruction,  though  it  was  not  a  public  alley 
throughout  such  distance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  CenL  Dig.  S  1506;  Dec.  Dig.  S 
G03.*J 

10.  MnniciPAL  CoEPOBATiOHs  (}  698*)  — Al- 
leys—OBffrBucTi,ON—lKBTBUcnoHs. 

In  an  action  for  obstructing  an  alley,  an 
instruction,  predicating  a  recovery  on  the  fact 
that  the  obstmction  was  willfully  and  mali- 
ciously built,  and  ignoring  a  count  of  the  com- 
plaint which  did  not  charge  malicions  conduct, 
was  property  refosed. 

[Ed.  Note^— FoT  other  cases,  see  Municipal 
g^j^rations.  Cent  Dig.  }  1506;  Dec.  Dig.  { 

11-  MClflCIPAI.  COBPOBATIONS  (%  688*)  — AL- 
LET8— OBSTBUCTION— iNSTEUCnONS. 

In  an  action  for  obstructing  a  public  alley, 
sn  iostmction  confining  plaintiff  to  actual  dam- 


ages was  properly  refused,  where  the  evidence 
authorized  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1606;  Dec.  Dig. 
688.*] 

Appeal  from  City  Court  of  Oadsden ;  Johu 
D.  Disque,  Judge. 

Action  by  John  Hicks  a^lnst  J.  K.  P. 
Beard.  From  a  Judgment  for  plalntltt,  de- 
fendant appeals.  AfBrmed. 

The  first  count  Is  as  follows:  "The  plain- 
tiff claims  of  defendant  $1,000  damages  for 
wrongfully  obstructing  a  certain  alley  In  the- 
city  of  Gadsden.  And  plaintiff  avers :  That 
he  is  the  owner  of  a  certain  lot  In  the  city 
of  Oadsden,  It  being  the  lot  on  which  plain- 
tiff resides  wltb  bis  family.  That  said  lot 
fronts  on  said  alley,  and  plaintiff's  only  way 
of  ingress  and  egress  to  and  from  said  lot  Is 
on  and  over  said  alley.  That  plaintiff  owned 
said  lot  on  and  prior  to  the  1st  day  of  De- 
cember,. 1906,  and  has  continuously  owned 
said  lot  since  said  date  np  to  the  present 
time.  Said  alley  furnishes  and  has  furnished 
to  plaintiff  his  only  rightful  and  lawful  meth- 
od of  ingress  and  egress  to  and  from  said 
lot  that  plaintiff  has  or  has  had,  except  a 
footpath  which  he  has  been  allowed  use  by 
the  owners  of  adjoining  lota,  which  said  foot- 
path has  been  used  not  as  of  right,  but  by 
permission  of  said  owners.  And  plaintiff" 
avers  that  on  and  prior  to  the  said  Ist  day  of 
December,  1906,  and  up  to  the  present  time,  he 
has  been  and  of  right  Is  entitled  to  use  saiif 
alley  as  a  means  of  Ingress  and  egress  to  and 
from  said  lot  Plaintiff  avers  that  on,  to 
wit,  the  1st  day  of  December,  1906,  the  de- 
fendant knowingly  and  willfully  and  Inten- 
tionally obstructed  the  said  alley  by  build- 
ing a  fence  across  the  same  In  such  a  way  as^ 
to  prevent  the  use  of  said  alley  for  the  pur- 
pose of  Ingress  and  egress  to  and  from  said 
lot  by  plaintiff.  And  plaintiff  avers  that 
since  said  date,  and  up  to  the  present  time, 
defendant  has  maintained  said  obstructions, 
and  has  thereby  prevented  the  use  of  said  al- 
ley by  plaintiff  for  Ingress  and  egress  to  and 
from  said  lots."  Count  2  is  same  as  1,  ex- 
cept that  It  Is  alleged  to  be  a  public  highway ; 
that  is,  the  alleyway  obstructed  Is  alleged  to- 
be  a  public  highway. 

The  oral  charge  excepted  to  Is  as  foUowsr 
"In  the  event  the  Jury  find  the  issues  In  fa- 
vor of  the  plaintiff,  they  will  assess  such 
damages  as  to  Hiem  seem  reasonable  and' 
right." 

The  following  charges  were  refused:  (1> 
"The  court  charges  the  Jury  that.  If  the  Jury 
believe  all  the  evidence  In  this  case,  there  is 
no  public  alley  at  the  point  where  said  fence 
is  located  and  from  said  point  north  to  the 
creek."  (2)  "The  court  charges  the  Jury  that, 
before  the  plaintiff  can  recover  in  this  case, 
the  jury  must  be  satisfied  from  the  evidence- 
reasonably  that  the  alleged  alley  at  the  point 
where  said  fence  Is  located,  and  from  thence- 
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north  to  the  creek,  Is  a  public  alley;  that 
such  alley  became  a  public  alley,  either  by 
grant,  dedication,  or  prescription  for  more 
than  20  years."  (4)  'The  court  charges  the 
Jury,  before  the  plaintiff  can  recover  In  this 
«a8e,  he  must  show  by  the  evidence  to  your 
reasonable  satisfaction  that  he  la  the  owner 
ot  the  lot  on  which  he  lives  with  his  family, 
that  aald  lot  fronts  on  a  public  highway,  that 
plaintiff  owned  said  lot  from  the  let  day  of 
December,  1906,  and  now  owns  it,  and  that 
the  defendant  willfully  and  maliciously  built 
a  fence  across  said  public  highway,  thereby 
damaging  plaintiff."  (5)  "The  court  charges 
the  Jury  that  under  the  evidence  In  this  case 
there  Is  no  pnbllc  alley  from  the  south  line 
of  defendant's  property  north  to  the  creek, 
either  by  grant,  dedication,  or  prescription." 
(6)  Affirmative  as  to  the  second  count.  (7) 
"The  court  charges  the  Jury  that  unless  the 
plaintiff  is  shown  Dy  the  evidence  reasonably 
that  plaintiff  has  been  damaged,  and  to  what 
extent,  then  the  law  says  that  plaintiff  must 
fail  as  to  such  damages."  (8)  "The  court 
charges  the  Jury  that  there  Is  no  evidence 
In  this  case  that  plaintiff  Is  the  owne^  ot  the 
•  Elcks  lot,  as  averred  In  the  complaint,  and 
your  verdict  must  be  for  the  defendant"  (9) 
"The  court  charges  the  Jury  that  there  Is  no 
evidence  In  this  case  that  plaintiff  has  any 
right,  title,*  or  interest  In  any  part  of  that 
land  cut  off  by  said  fence  and  lying  north 
of  aaid  fence." 

Colli  &  Martin,  for  appellant  Goodhue  & 
Blackwood,  for  appdiee. 

ANDERSON,  J.  "In  ap  aetioif  for  Injur- 
ing or  Interfering  with  an  easement,  the  com- 
plaint must  all^  plaintlfrs  ownership  of 
the  easement  In  question;  but  it  need  not 
set  out  the  particular  manner,  whether  by 
prescription,  grant,  or  otherwise.  In  which  the 
title  was  acquired — ^It  being  sufficient  to  al- 
lege gmerally  plaintUTs  right  to  the  ease- 
ment and  a  violation  of  this  ri^^t  by  defend- 
ant If,  however,  plaintiff  undertakes  to  set 
oat  blfl  source  of  title,  the  comi^alnt  must 
allege  all  the  facts  necessary  to  be  proved  to 
establish  the  same."  14  Gyc.  1220 ;  Qerber  v. 
Grabel,  16  IIL  217;  Story  t.  Odin,  12  Mass. 
157,  7  Am.  Dec.  46;  Hall  v.  Hendrick,  125 
Ind.  826,  25  N.  E.  350.  The  flrst  count  avers 
that  the  plaintiff  Is  the  owner  of  and  In  the 
possession  of  a  lot  fronting  on  the  alley  and 
la  entitled  to  the  use  of  said  alley  as  a  means 
of  ingress  and  egress  to  and  from  said  lot, 
and  was  not  subject  to  the  demurrers  Inter- 
posed thereto. 

The  cases  of  Whaley  v.  Wilson,  120  Ala. 
504,  21  South.  855,  and  Trump  v.  McDonnell, 
120  Ala.  200,  24  South.  353.  are  easily  differ- 
entiated from  the  present  case  and  have  no 
bearing  on  the  suffldency  of  the  complaint 
In  the  case  at  bar. 

The  c<»npl8int  was  amended  by  the  addi- 
tion of  a  second  count,  and  demurrers  were 
filed  to  said  count  2 ;  but  we  find  no  ruling 


ui>on  said  demurrers.  The  Judgment  entry 
does  recite  the  overruling  of  demurrers  to 
the  complaint  as  amended;  but  we  find  no 
demurrer  to  the  amended  complaint  Tbe 
complaint  as  amended  consisted  of  connts  1 
and  2  and  not  amended  count  2. 

It  appears  that,  for  more  than  20  years 
prior  to  the  erection  of  the  fence  complained 
of,  an  alleyway  was  open  and  maintained 
from  Lister's  alley  running  north  to  or  near 
the  creek  bluff,  and  It  was  a  qneeticm  for  the 
jury  as  to  whether  or  not  tbe  plaintiff  and  tbe 
public  generally  bad  acquired  a  prescr^itlre 
right  to  saffl&  It  Is  true  there  was  some  proot 
that  the  d^ndant,  before  the  user  of  said  al- 
ley for  a  continuous  period  of  20  yean,  erect- 
ed and  maintained,  for  a  time,  a  fence  across 
the  north  end  of  the  alley  at  or  near  where 
it  Intersected  the  creek,  and  at  a  point  where 
there  is  a  very  high  blnff,  and  at  such  a  point 
where  it  could  not  Interfere  with  the  all^ 
as  a  highway,  as  no  one  could  travel  through 
the  northern  opening  of  same,  owii^  to  the 
high  creek  blnff  at  the  north  of  said  alley.  It 
was  therefore  a  question  for  the  jury  as  to 
whether  or  not  this  obstruction  was  suffi- 
cient to  Intercept  the  adverse  user,  by  tbe 
public,  so  as  to  break  tbe  contlnoity  of  the  20- 
year  prescription.  Especially  was  it  a  ques- 
tion for  the  Jury,  In  view  of  the  evidence  tend- 
ing to  show  that  said  flrst  fence  was  put  there 
merely  as  a  means  of  protection  against  go- 
ing over  the  bluff,  and  not  to  obstmct  said 
alley  so  as  to  prevent  the  use  of  same  as  a 
highway.  It  also  appears  that  the  erection 
of  the  second  fence,  tbe  one  In  question,  de- 
prived no  one  of  the  use  of  the  alley  except 
the  plaintiff,  who  was  cut  off  entirely  from 
all  ingress  end  egress  to  and  from  his  home, 
thus  injuring  blm.  not  only  greater  in  d^ee 
from  all  others,  but  different  In  kind  from 
the  public  generally,  and  which  would  give 
the  plaintiff  a  right  of  action,  notwithstand- 
ing the  fence  may  have  been  a  public  nuisance 
and  could  be  abated  by  the  city.  Whaley  v. 
WUson,  112  Ala.  630,  20  South.  022;  South- 
ern By.  V.  Abies,  153  Ala.  623,  45  South.  234. 

The  plaintiff  bad  the  right  to  show  the  use 
to  whidi  the  alley  had  been  put,  the  fact  that 
the  city  repaired  and  looked  after  It  and  to 
show  that  It  was  his  only  means  of  ingress 
and  egress  to  and  from  his  home.  Moreover, 
there  was  evidence  tending  to  show  a  dedi- 
cation by  tbe  owners  over  20  years  before 
the  last  fence  was  erected,  and  the  repairing 
of  tbe  alley  by  the  city  tended  to  show  an 
acceptance. 

It  was  immaterial  whether  Bruce  et  al. 
bought  a  right  of  way  to  Lister's  all^,  or 
what  they  paid  for  same,  as  the  wltoess  tes- 
tified that  they  set  their  fmcea  bade  prior 
to  '86  so  as  to  give  an  tspening  to  Lister's 
alley.  It  was  therefore  Immaterial  what  th^ 
paid  tor  the  strip,  or  whether  or  not  tbey 
bought  it  The  fact  that  they  previously 
bought  the  strip  and  paid  for  It  was  not  in- 
consistent with  or  contradictory  of  the  plain- 
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tiff's  tbeoi7.  of  A  dedication  or  the  prescrip- 
tive use  of  same,  from  tbe  opening  of  the  al- 
ley up  to  the  time  of  the  obBtruction  com- 
plained of,  hy  the  plaintiff. 

We  cannot  put  the  trial  court  In  error  as 
to  80  much  of  the  oral  diarge  as  waa  except- 
ed to  by  appellant  It  merely  Instmcta  them 
to  find  snch  damages  aa  may  seem  to  be  rea- 
sonable and  Tight  We  must  presume  that 
the  court  had  previously  Instructed  as  to  the 
pn^»er  elements  of  damage,  and  that  this 
part  excepted  to  referred  to  the  damages  as 
explained  by  the  court,  and  to  which  the 
plalnUff  would  be  entitled  under  the  law  and 
evidence.  In  the  event  they  found  for  the 
plaintiff. 

Tbe  trial  court  did  not  err  In  refusing  the 
general  charge  (No.  3)  requested  by  the  de- 
fendant, as  there  was  evident  in  support  of 
the  complaint  Nor  was  there  a  variance  as 
to  proof  of  ownmhip,  as  the  plaintiff  owned 
a  life  estate  In  the  property  and  was  In  pos- 
session and  was  such  an  owner  as  could 
maintain  the  suit  for  Interfering  with  his 
easement  right  to  tbe  alley.  Walker  v.  CMif- 
foTd,  128  Ala.  G7,  29  South.  588,  86  Am.  St 
Bep.  74. 

There  was  no  error  in  refusing  charf»  2  re- 
quested Xfy  the  defendant  If  not  otherwise 
bad,  it  predicates  a  finding  for  the  plaintiff 
only  In  case  the  alleyway  waa  a  public  one 
clear  to  tbe  crc^  It  may  not  bfiye  become 
a  public  alley  clear  to  the  ereele,  and  yet  may 
luiTe  beea  one  at  tbe  point  where  tbe  present 
fence  was  located.  Cliarge  1  was  likewise 
bad. 

Charge  4  requested  by  the  defendant  was 
properly  refused.  If  not  otherwise  bad,  it 
predicates  a  recovery  as  to  the  whole  com- 
plaint vsfon.  tbe  foct  that  the  fence  was  will- 
fully and  maliciously  built  and  ignores  the 
second  count,  which  does  not  charge  **mall- 
dons**  misconduct. 

Ghax^  6  refused  to  tbe  defendant  waa 
misleading  if  not  otherwise  faul^.  There 
may  not  have  been  a  public  alley  from  tbe 
Bontta  line  of  plaintiff's  property  clear  back  to 
the  creek,  yet  it  may  bare  been  such  where 
the  fence  was  built,  and  plaintiff  would  be  en- 
tided  to  recover  whether  it  was  a  public  al- 
ley all  tbe  way  to  tbe  creek  or  not 

Charge  6  was  but  the  genenl  Charge,  as  to 
tbe  second  count  end  was  properly  refused, 
as  there  was  evidence  from  which  the  Jury 
could  infer  a  public  alley. 

Charge  T  requested  by  the  defendant  was 
properly  refused.  If  not  otherwise  bad.  It 
confined  tbe  plaintiff  to  actual  or  compensa- 
tory damages,  when  th^  vras  evidence  in 
the  case  wbitdi  authorised  an  assessment  of 
vindictive  or  punitive  damages. 

Chai^ies  8  and  9  are  manifestly  bad. 

Tbe  Judgment  of  the  city  court  is  affirmed. 

DOWDEIX,  a  J.,  and  SIMPSON  and 
MAYFIELD,  JJ.,  concur. 


CENTRAXi  OF  GEORGIA  RT.  CO.  v. 
CARROLL. 
(Supreme  Court  of  Alabama.    June  10,  1909.) 

1.  Railboads  di  103*)— Catile  Guabdb  — 

Common -Law  Duty. 

A  railroad  compaay  is  not  bound  by  tbe 
commoQ  law  to  erect  or  maintain  cattle  guards 
upon  ItB  Tieht  of  way,  and  is  not  liable  for  in- 
juries resulting  from  the  absence  thereof. 

[Ed.  Note.— For  other  caaea.  Bee  Railroads, 
Cent  Dig.  {  315 ;  Dec.  Dig.  }  103.*] 

^  RArLBOADs  (S   103*)- Cattle  Guahds  — 

Statotoky  Pbotisions. 

Code  1896,  i  3480,  requiring  a  railroad  com- 
pany to  erect  cattle  guards  and  keep  the  same 
in  repair  when  the  owner  of  the  land  shall  make 
demand  therefor  and  show  that  guards  are 
necessary  to  prevent  depredation  of  stock  upon 
hia  land,  being  in  derogation  of  the  common  law, 
must  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  103.  •] 

3.  RAJtLBOADS    {§    114*)  —  CAT1X.B    GtIABDS — 

Failubb  to  Repaib— Measure  of  Damages. 
The  measure  of  damages  for  failure  by  a 
railroad  company  to  maintain  cattle  guards  In 

food  repair,  permitting  live  stock  to  enter  and 
nmage  crops,  is  the  difference  between  tbe 
market  value  of  the  crops  that  would  have  been 
raised,  had  not  the  stock  damaged  the  same, 
and  the  market  value  of  the  crop  actually  rais- 
ed, less  what  would  have  been  tbe  reasonable 
cost  of  gathering  and  mai^eting  that  part  of 
the  crop  destroyed. 

[Ed.  Note.— For  other  coses,  see  Railroads, 
Dec.  Dig.  S  114.*] 

4.  Railboads  (|  114*)  —  Cattlb  Guabds  — 
Faxi^ubb  to  Repaib— Damages. 

Where,  in  an  action  against  a  railroad  com- 
pany for  failure  to  maintain  cattle  guards  in 
good  repair,  permitting  live  stoclc  to  enter,  the 
only  damage  sought  to  be  recovered  waa  that 
to  the  crop,  and  not  to  the  land  or  freehold, 
and  plaintiff  was  the  sole  and  exclusive  owner 
of  the  crop,  tbe  fact  that  he  only  owned,  as 
a  tenant  in  common,  'an  undivided  one-fifteenth 
interest  in  tbe  land,  did  not  require  Uiat  his 
recovery  be  limited  to  one-fifteenth  of  the 
amount  of  damage  to  the  crop ;  but  be  was  en- 
titled to  recover  the  entire  amount. 

[E^d.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  114,*] 

5.  Railboads  (|  103*)  —  Cattle  Ouabds— 
Erection  and  Repajji— Demand. 

Code  1806,  S  3480,  requiring  a  railroad  com- 
pany to  erect  cattle  guards  and  keep  the  same 
in  repair  when  the  owner  of  the  land  shall 
make  demand  therefor  and  show  that  guards 
are  necessary  to  prevent  depredation  of  stock 
upon  bis  land,  makes  a  demand  necessary  only 
to  compel  tbe  erection  of  the  cattle  guards,  and 
after  once  erected  no  farther  demand  to  keep 
them  in  repair  Is  required. 

[Ed.  Note.— For  other  cases,  aas  BallEoads, 
Dec.  Dig.  I  103.*1 

Mayfield,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty;  H.  A  Pearce,  Judge. 

Action  by  I.  S.  Carroll  agalost  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

It  is  deemed  unnecessary  to  set  out  the 
pleadings.  The  following  part  of  the  oral 
charge  of  tbe  court  Is  excepted  to:   "If  you 

believe  from  the  evidence  that  the  plalntlCC  Is 
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entitled  to  recorer,  then  the  measure  of  his 
damages  In  tbis  case  Is  the  dlffereoce  be- 
tween the  fair  and  market  value  of  the  crop 
actually  raised  and  gathered  on  said  lands 
In  the  year  1905  and  the  fair  and  reasonable 
market  value  of  the  crops  that  would  have 
been  raised  on  said  lands  In  said  year,  con- 
sidering the  way  the  crops  were  worked,  had 
not  stock  come  In  over  the  stock  gap  on  de- 
fendant's roadbed  and  destroyed  said  crop, 
less  the  reasonable  costs  of  gathering,  hous- 
ing, and  marketing  that  part  of  the  crop  tbat 
was  destroyed."  The  following  charges  were 
refused  to  the  defendant:  (1)  Affirmative 
charge.  (2)  "The  court  charges  the  jury 
that.  If  they  believe  from  the  evidence  In  this 
case  that  I.  S.  Carroll  owned  only  a  one-flf- 
teenth  Interest  In  the  land  on  which  the 
crop,  for  Injury  to  which  this  suit  Is  brought, 
Is  grown,  then  he  can  only  recover  a  one-fif- 
teenth amount  of  the  damages  done  said 
crop." 

Espy  &  Farmer,  for  appellant.  B.  D. 
Crawford,  for  appellee. 

MAYFIELD,  3.  Tbla  was  an  action  of 
case,  brooght  by  the  appellee  against  the  ap- 
pellant railroad  company,  to  recover  damages 
for  the  destmctloiv  of  plfilntiirs  crops,  caused 
by  the  tre^iasslns  Uve  stock  upon  the 
same,  which  Injury  Is  allied  to  have  been 
the  result  of  the  negligence  of  the  defendant 
company  or  of  Us  agent  in  falling  to  keep 
and  maintain  stock  gaps  or  cattle  guards  In 
good  condition  and  repair  at  the  points  where 
the  defendant  company's  railroad  track  cross- 
es the  bonndaries  of  plalntlfTs  land.  The 
complaint  contains  two  counts;  the  second 
being  added  by  amendment  on  April  6,  1907. 
The  original  complaint  was  filed  on  the  15th 
day  of  January,  1906.  The  defendant  filed 
demurrers  to  the  original  complaint  and  to 
the  amended  complaint,  demurring  to  each 
count  B^rately,  and  assigning  several  spe- 
cial grounds  of  demurrer.  The  demurrers 
being  overruled  to  the  complaint,  the  trial 
was  had  upon  the  general  Issue,  resulting  In 
a  verdict  and  Judgment  for  the  plaintlft  In 
the  sum  of  f 250.  From  the  judgment  the  de- 
fendant appealed,  and  here  assigns  as  error 
the  overruling  of  defradant's  demurrer  to 
each  count  of  the  complaint,  and  that  part 
of  the  oral  charge  of  the  court  which  is  set 
out  in  the  bill  of  exceptions  and  in  the  as- 
signment of  error,  and  also  the  refusal  to 
give  two  written  charges  requested  by  the 
defendant,  which  are  set  out  In  the  bill  of  ex- 
ceptions and  in  the  assignment  of  error. 

The  plaintiff  evidently  bases  his  right  of 
action  In  this  cause  on  section  3480  of  the 
Code  of  1896.  This  section  of  the  Code  reads 
as  follows:  "3480.  CatUe  Guards.— Every 
person  or  corporation  operating  a  railroad 
must  put  cattle  guards  upon  such  railroad 
and  keep  the  same  in  good  repair  whenever 
the  owner  of  the  land  through  which  the 
road  passes  shall  make  demand  upon  them 


or  their  agents  and  show  tbat  such  gnarda- 
are  necessary  to  prevent  the  depredation  of 
stock  upon  his  land."  This  section  is  now 
amended  In  the  Code  of  1907  (section  5513) ; 
but,  of  course,  such  amendftient  has  no  ap- 
plication to  this  case.  The  cause  of  action 
attempted  to  be  alleged  Is  based  solely  upon 
this  section  of  the  Code,  and  without  thl» 
statute  there  conld  be  no  valid  contention 
that  it  states  a  cause  of  action,  for  the  rea- 
son that  it  has  t>een  repeatedly  decided  by 
this  court  that  railroad  companies  are  not 
bound  by  the  common  law  to  erect  or  main- 
tain cattle  guards  or  stock  gaps  upon  their 
right  of  way  or  roads,  and  that  they  are  not 
liable  for  injuries  resulting  from  the  want  of 
such  erections.  M.  A  G.  R.  R.  Co.  v.  Lyon, 
62  Ala.  71;  Birmingham  Mln.  R.  R  Go.  v. 
Parsons.  100  Ala.  605.  13  South.  602.  27  L. 
R.  A.  263,  46  Am.  St.  Rep.  92 ;  L.  4  N.  R.  R- 
Co.  V.  Murphree,  129  Ala.  432,  29  South.  502. 
It  therefore  follows  that.  If  the  defendant 
railroad  company  be  liable  at  all.  It  Is  liable 
by  reason  and  by  virtue  of  falling  to  observe 
the  requirements  of  the  statute.  The  statute 
being  in  derogation  of  the  common  law,  and 
of  the  law  of  this  state,  but  for  the  statute, 
It  has  been  held  by  this  court  to  require  strict 
construction. 

The  statute  in  question  Is  a  codification  of. 
and  is  based  upon,  section  1  of  an  act  of 
the  Legislature  of  December  11,  1886  (Acts 
1886-87,  p.  163).  This  act  was  construed  by 
this  court,  in  the  case  of  Birmingham  Mln, 
R.  R.  Co.  V.  Parsons,  100  Ala.  662,  13  South. 
002,  27  L.  R.  A.  263,  46  Am.  St  Rep.  92,  be- 
fore codification,  and  before  It  ever  appeared 
in  any  Code  of  this  state.  In  this  case  sec- 
tion 1  of  the  act  upon  which  this  section  of 
the  Code  in  question  was  based  was  held  to 
be  constitutional  and  within  the  police  pow- 
er of  the  state ;  but  section  2  of  said  act  was 
lield  to  be  unconstitutional  for  the  assigned 
reason  that  It  attempted  to  impose  absolute 
liability  fm  railroad  companies.  Irrespective 
of  compliance  on  their  part  with  the  dutte» 
prescribed  in  the  first  section  of  the  act  and 
of  freedom  from  fault  on  Uielr  part,  thus 
following  the  case  of  Zeigler  v.  S.  &  N.  R.  R. 
Co.,  68  Ala.  604,  In  which  case  the  Court  say: 
"We  can  perceive  of  no  reason.  In  law  or 
morals,  for  holding  them  [railroad  compa- 
nies] to  a  stricter  measure  of  accountability 
for  inevitable  misfortunes  than  would  be 
exacted  from  natural  persons  for  Injuries 
which  resulted  from  unavoidable  accident, 
or  accidents  which  no  human  prudence  can 
foresee  or  avert" — citing  a  number  of  case* 
in  support  of  the  same  doctrine.  On  account 
of  section  2  of  said  act  being  held  unconsti- 
tutional and  void  In  Parsons'  Case,  It  was 
omitted  from  the  Code  of  1896  by  the  com- 
missioner, while  section  1  of  the  same  act 
was  retained  and  codified,  and  the  act  adopt- 
Ing  the  Code  of  1896,  of  course,  repealed  sec- 
tion 2  of  that  act,  which  was  thus  omittedi 
from  the  Codfc 
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It  will  be  observed  ^om  a  reading  of  the 
statute  that  all  persona  or  corporattonB  op- 
erating rallroadB  In  this  state  must  erect 
cattle  guards  upon  their  railroads  and  keep 
the  same  In  good  repair,  wheneTer  the  own- 
er of  the  land  through  which  the  road  pass- 
es shall  make  a-  demand  upon  them  or  their 
agents  and  show  that  such  guards  are  nec- 
essary to  prevent  the  depredation  of  stock 
upon  his  land.  It  will  also  be  noted  that 
this  statute  does  not  Impose  absolute  lia- 
bility to  erect  or  maintain  such  cattle  guards 
in  all  cases,  but  only  In  those  cases  in  which 
the  owner  of  the  land  through  which  the 
road  passes  shall  make  demand  for  them 
and  show  that  such  guards  are  necessary 
to  prevent  the  depredation  of  stock.  Con- 
sequently there  can  be  no  duty  without  such 
demand  and  showing  by  the  owner  to  the 
railroad  company  or  its  agents,  and,  of 
course,  if  no  duty  exists,  there  can  be  no 
breach  thereof.  Tb&t  no  duty  rests  upon 
the  railroad  company  to  erect  or  maintain 
such  cattle  guards  until  demand  and  a 
showing  be  made,  was  decided  by  this  court 
In  the  case  of  L.  &  N.  R.  R.  Co.  t.  Murphree, 
129  Ala.  432,  29  South.  592,  where  It  was 
held  that  demand  made  by  the  tenant,  in- 
stead of  by  the  owner  of  the  land,  was  not 
sufficient  This  case,  therefore,  expressly 
decides  that  a  demand  by  tbe  owner  of  the 
land  is  necessary  to  fix  the  duty  or  liabil- 
ity upon  tbe  railroad  company,  and  we  can 
see  no  reason  why  It  Is  not  as  necessary 
that  tbe  owner  should  show  that  such  guards 
sre  necessary  to  prevent,  depredation  of 
stock  as  It  is  to  demand  that  they  be  erect- 
ed or  maintained.  The  statute  requires  both 
the  demand  for  the  guards  and  the  showing 
that  they  are  necessary;  and,  as  the  stat- 
ute must  be  strictly  construed,  it  must  be 
held  that  the  demand  alone,  without  the 
showing  of  the  necessity  therefor,  is  insuffl* 
dent. 

Tbe  first  count  of  tbe  complaint  makes 
no  sttempt  to  allege  a  demand  or  a  show- 
ing for  the  erection  or  maintenance  of  such 
cattle  guards;  while  the  second  count  al- 
leges a  demand,  and  that  It  was  made  prior 
to  the  commencement  of  the  injury  com- 
plained of,  and  Is  sufficient  as  to  the  allega- 
tion  of  demand  for  the  repair  or  mainte- 
nance In  good  omcRtlou  of  the  stock  gaps. 
There  Is  no  sttempt  therein  to  allege  that 
It  was  shown  to  the  defendant  railroad  com- 
pany, or  to  Its  agents,  that  snch  repair  and 
maintenance  was  neceassry  to  prevont  the 
depiWIstlon  of  stodc  on  plaintiff's  land.  TAe 
demand,  and  thtt  showing  as  to  the  necessi- 
ty, we  hold  are  necessary  allegations  In  the 
complaint,  under  this  section,  to  the  recov- 
ery of  damages  ftor  falloxe  to  erect,  or  to 
maintain  In  good  r^ir,  cattle  goards  or 
stodc  gaps,  as  required  by  this  section  of 
the  Coda  Several  grounds  of  demurrer  were 
levied  against  each  count  of  tbe  complaint, 
tecaose  of  faihirs  to  allege  a  demand  to 


keep  said  stock  gaps  In  good  repair,  or  a 
showing  made  that  the  stock  gaps  or  cat- 
tle guards  were  necessary  to  prevent  depre- 
dations by  stock  on  the  lands.  While  the 
second  count  sufficiently  alleged  a  demand, 
It  did  not  allege  that  Uiere  was  any  show- 
ing, or  attempt  to  show,  that  the  repair  of 
the  stock  gaps  was  necessary  to  prevent 
depredations  by  stock  on  tbe  lands.  It  was, 
therefore,  reversible  error  for  the  court  to 
overrule  the  demurrer  as  to  each  of  the  counts 
of  the  complaint,  and  such  ruling  would  have 
been  equally  error,  had  the  demurrer  been 
addressed  to  tbe  amended  complaint  as  a 
whole,  and  not  to  each  count  thereof. 

We  have  examined  that  portion  of  the 
oral  charge  excepted  to  by  the  defendant, 
and  find  It  to  be  a  correct  exposition  of  the 
law  as  to  the  measure  of  damages,  in  so 
far  as  it  attempts  to  measure  the  same. 

There  was,  likewise,  no  error  in  the  court's 
refusal  to  give  the  charge,  requested  by  the 
defendant,  which  sought  to  limit  the  recov- 
ery of  the  plaintiff  to  one-flfteenth  of  the 
amount  of  damages  done  to  the  crop,  be- 
cause be  was  only  the  owner,  as  a  tenant 
in  common,  of  an  undivided  one-flfteenth 
Interest  in  the  lands  upon  which  the  crop 
was  grown.  While  It  Is  conceded  that  the 
plaintiff  owned  only  an  undivided  one-fif- 
teenth luterest  in  the  land,  yet  the  evidence 
was  undisputed  that  he  owned  the  entire 
crop  grown  upon  tbe  land,  which  was  des- 
troyed and  for  which  damages  were  sought 
to  be  recovered;  such  being  the  only  dam- 
ages sought  to  be  recovered  In  the  action. 
There  was  no  attempt  to  recover  any  dam- 
ages In  this  case,  other  than  those  for  the 
destruction  of  the  crop  growing  upon  the 
land,  which  was  the  absolute  and  exclusive 
property  of  the  plaintiff  alone;  and  the 
fact  that  he  owned  only  an  undivided  one- 
fifteenth  interest  In  the  land  upon  which  the 
crop  was  grown  was  no  reason  for  limiting 
his  damages  to  one-flfteenth  of  the  total 
damages  suffered. 

Counsel  tar  defendant  are  in  errw  when 
they  suppose  that  the  plaintiff  could  not 
own  the  crops  unless  he  owned  the  lands, 
or  had  leased  the  lands  on  which  they  were 
grown.  The  possession  of  one  tenant  in 
common  Is  the  possession  of  all.  One  ten- 
ant may  cultivate  the  whole  of  the  common 
property,  without  being  liable  to  bis  co- 
tenants  for  rent  or  damages,  and  without 
his  co-tenants  being  «itltled  to  any  part 
of  the  crops,  in  the  absence  of  a  contract, 
or  unless  his  entry  be  hostile  and  exclnslv& 
The  rule  is  different,  however,  where  one 
tenant  In  common  recelTOS  rent  from  a 
third  party  for  the  use  of  the  property;  for 
then  he  may  be  compelled  to  account  with- 
out an  agreemrat,  and  without  the  hostile 
or  exclusive  entry.  McCaw  v.  Barkw,  115 
Ala.  543,  22  South.  131;  West  v.  West,  90 
Ala.  458,  7  South.  S30;  4  Mayfleld's  Digest, 
p.  831,  H  51,  02L 
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Miirphree*B  Case,  mpra,  whlcb  Is  cited 
and  relied  upon  hj  defendant's  connsel,  on- 
ly decided  that  the  demand  for  the  section 
or  maintenance  of  cattle  guards  must  be 
made  by  the  owner.  It  did  not  decide  that 
the  action  could  not,  under*  the  statute,  be 
maintained  by  a  tenant  if  the  demand  be 
made  by  the  owner.  Nor  Is  It  necessary  for 
us  to  decide  In  this  case  that  the  tenant  can 
or  cannot  maintain  an  action  under  the 
statute,  because  the  plaintiff  was  tbe  own^ 
of  both  the  land  and  tbe  crop  for  all  pur- 
poses necessary  to  the  maintenance  of  this 
action.  Murphree's  Case,  supra,  simply  de- 
cided that  the  demand  must  be  made  by  tbe 
owner,  and  not  by  the  tenant — that,  and 
nothing  mor& 

By  refermce  to  the  original  statute,  of 
which  this  section  of  the  Oode  is  a  part,  it 
will  be  seen  that  it  was  the  Intention  of  the 
Legislature  to  protect  the  crojfa  and  to  make 
defendant  railroad  companies  liable  for  the 
destruction  thereof  on  account  of  their  fail- 
ure to  comply  with  the  statute;  and  as  the 
only  damages  sought  to  be  recoTered  In  tills 
action  were  damages  to  the  oop,  and  not 
to  the  land  or  freehold  otherwise,  and  tbe 
I^lntlff  being  the  sole  and  occlusive  owner 
of  tbe  crop.  It  should  and  could  not  affect 
the  amount  of  his  recovery  that  he  was  on- 
ly a  tenant  in  common,  owning  an  undlTided 
one-fifteenth  Interest  in  tbe  land.  If  there 
were  an  attempt  In  this  action  to  recover 
damages  to  the  fre^ld  or  tbe  fee  In  these 
lands,  then  there  might  be  some  question  as 
to  what  part  of  the  entire  damages  plaintiff 
was  entitled  to  recover;  but  he  being  tbe 
6ole  and  exclusive  owner  of  the  crop  de- 
stroyed, aAd  damages  to  that  being  the  only 
damages  sought  to  be  recovered  In  this  ac- 
tion, there  can  be  no  doubt  that  the  plalntUf, 
if  entitled  to,  recover  at  all,  is  entitled  to 
recover  all  the  damages  suffered,  In  tbe  de- 
struction of  the  crop,  on  account  of  defend- 
ant's failure  to  maintain  stock  gaps  or  cat- 
tle guards  as  required  by  law.  It  therefore 
follows  that  there  was  no  error  in  the  court's 
refusal  to  give  tbe  other  charge  requested 
by  the  defendant;  it  being  merely  tbe  af- 
flrmatlYe  cbarge  in  favor  of  tbe  defendant 

Tbe  other  Justices  do  not  concur  In  what 
1b  said  in  the  above  oplniun  as  to  tbe  neces- 
sity of  a  demand  by  tbe  owner  to  maintain 
and  repair  stock  gaps  after  tliey  are  once 
erected,  but  adbet'e  to  the  opinion  In  the 
case  of  A.,  B.  &  A.  Ry.  Co.  v.  Brown  (Ala.) 
48  South.  73,  In  which  It  is  held  that  the  de- 
mand is  only  necessary  to  compel  erection, 
and  that,  when  the  demand  is  once  made  to 
place  them.  It  tiien  Ijecomes  the  duty  of  the 
railroad  company  to  place  them  and  to  keep 
them  In  repair  without  further  demand. 

It  follows,  therefore,  that  there  was  no 
rerersibie  error  In  the  record,  and  the  judg- 
ment Is  affirmed.  - 

Affirmed. 


DOWDECiL,  0.  J.,  and  SIMPSON,  AN- 
DERSON. DEXSON,  UcCLELLAN,  and 
BAYBG,  JJ.,  concur.  MAYFIEILD,  1^  dls- 
srats. 


ALLMAN  V.  CITY  OF' MOBILE. 
(Supreme  Court  of  Alabama.    June  10,  1909.> 

1.  Municipal  Cobpobattons  (i  712*)— Seweb 
Regulations— Obdinances. 

Mobile  City  Ordinance  No.  830,  reguirinr 
the  plumbing  iaspector  to  order  in  writme  all 
persons  owniog  property  any  part  of  which 
abuts  on  a  etreet  in  which  a  sewer  is  laid  to 
connect  all  closets,  etc.,  from  which  water  is 
wasted,  with  the  sewer,  and  declaring  that  any 
person  failing  or  refusing  to  make  such  coanec- 
tions  witliin  30  days  after  ootice  shall  be  pun- 
ished, in  so  far  as  it  relstes  to  residence  prop- 
erty located  on  sewered  streets  equipped  with 
open  pit  vaults,  was  not  in  conflict  with  Ordi- 
nance No.  829,  forbidding  the  connection  of  such 
vaults  with  ttie  sewers. 

[Ed.  Note.— For  other  cesps,  see  Municipal 
Corporations,  Dec.  Dig.  |  712.»] 

2.  Municipal  Cobpobatxors  ({  712*)— Sani- 
TABT  Obdinances— Application. 

Mobile  aty  Ordinance  No.  824,  resnlating 
sewer  connections,  is  applicable  only  m  cases 
where  parties  voluntarily  request  permission  to 
connect  their  premises  with  tbe  sewage  system 
of  the  city ;  no  permit  being  necessary  or  con- 
templated nnder  Ordinance  No.  830,  as  amend- 
ed, requiring  such  connections  from  property  on 
streets  containing  sewers. 

[E^.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  712.*] 

3.  Municipal  Cobpobations  (|  591*)— Obdi- 
nances—Delkqation  OF  POWEB. 

Mobile  City  Ordinance  No.  830,  reqairing 
the  plumbing  inspector  to  order  all  persons  to 
make  sewer  connections  under  certain  circum- 
stances, was  not  objectionable  as  leaviof  the 
persons  against  whom  the  ordinance  sbonld  be 
enforced  to  the  discretion  of  the  inspector;  it 
being  his  imperative  duty  to  order  all  persons 
of  the  class  to  comply  therewith. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec  Dig;,  i  581.*] 

4.  Municipal  Cobpobations  (|  591*)- Seweb 
Obdinances  —  Legislative  Poweb — Dele- 
gation. 

Mobile  City  Ordinance  No.  830,  as  amend- 
ed, requiring  sewer  connections  under  certain 
circumstances,  was  not  invalid  as  a  delegation 
of  legislative  power  to  tbe  plumbing  Inspector. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Dec  Dig.  |  601.*] 

5.  Statutes  {|  108*)— Trrufr-PLUBALirr  of 

Subjects. 

If  the  title  of  an  act  indicates,  and  tbe  act 
itself  embraces,  two  different  subjects,  diverse  in 
their  nature  and  having  no  necessary  connection, 
the  whole  act  will  l>e  void:  but,  however  nu- 
merous tbe  beads  stated  in  the  title  and  tbe  pro- 
visions of  tbe  act,  if  they  can  by  fair  intendment 
be  considered  as  falling  within  the  general  sub- 
ject, the  act  is  not  in  violation  of  the  conatita- 
tional  provision  that  no  law  shall  embrace  more 
than  one  subject,  expressed  in  Its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec 
Dig.  S  108.*] 

0.  Statutes  (|  123*)— Titlb— Plukautt  of 

Subjects. 

Act  March  12,  1907  (Laws  1907,  p.  398). 
entitled  "An  act  to  authorize  cities  ana  towns 
in  Alabama  to  provide  for  tbe  drainage  there- 
of by  sanitary  and  storm  sewets,  ditches,  snr- 


*For  other  csass  iSs  sams  topio  and  imUob  MDUBBR  la  Dec  ft.Am.  Digs.  U07  to  date,  <i  Rsportsr  Indexes 


Digitized  by 


Google 


Ala.) 


ALLMAN  T.  CITY  OF  MOBILE. 


23» 


tare  drains,  aqueducts,  and  canals,  to  prescribe 
rules  and  regulations  for  the  installment  of 
pliiaibing.  to  enforce  connections  with  and  the 
use  of  Bach  sewers'  and  drains,  and  to  regnlate 
the  same/'  was  not  in  violation  of  tbe  constitu- 
tional pTorlsioD  requiring  each  law  to  contain 
but  one  subject,  clearly  expressed  In  its  title. 

[Ed.  Note.— For  other  eases,  see  Statutes,  Dec. 
J>ig.  S  123.«3 

7.  Municipal  CoBPOBATiONa  (§  266*)— Pmjcb 
Power— Improvehe:«t  of  Pbopebtt. 

Act  March  12,  1907  (Laws  1907.  p.  808), 
ftothoiizing  cities  and  towns  to  provide  for 
drainage,  and  to  prescribe  rules  and  r^ulations 
for  the  installment  of  plumbing,  and  to  enforce 
rannections  therewith,  etc.,  was  a  valid  exercise 
of  police  power,  and  was  not  invalid  as  compel' 
ling  the  improTement  of  property  against  the 
will  of  the  owner. 

[Ed.  Kote. — For  other  cases,  see  Mnnlelpal 
Corporations,  Dec  Dig.  S  266.*] 

8.  aiUNICIFAI.  COBPOBATIOHB  (|  712*)— SEV- 
ERS—OsniN  ANCK8 . 

A  citr,  authorized  by  Act  March  12,  1907 
(Laws  1907,  p.  398),  to  construct  sewera  and 
compel  ccmnectioDB  therewith,  was  authorised  to 
preaf3'ibe  necessary  and  reasonable  ordinances  to 
carry  ont  sncb  requirement. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  712.*] 

9.  MmnciPAL  Cobpobations  (I  712*)— Sew- 
ers— Obdinances. 

Mobile  City  Ordinance  No.  630,  requiring 
an  persons  owning  property  on  sewered  streets 
to  connect  closets,  etc.,  with  the  sewers,  and 
prescribing  punishment  for  failure  to  comply 
with  a  notice  to  do  so  by  the  plumbing  inspect- 
or, was  reasonable. 

[Ed.  Note.— For  other  caw>s,  see  Municipal 
Corporations,  Dec.  Dig.  I  712.*] 

Appeal  from  City  Conrt  of  Mobile;  O.  J. 
Semmes,  Judge. 

Action  by  the  City  of  Mobile  against  Eliza 
J.  Allman.  From  a  Judgment  for  plalutiS, 
defendant  appeals.  Affirmed. 

Brooks  &  Stouts,  for  appellant  B.  B. 
Boone,  for  anDellee. 

DENSON,  J.  This  an>eal  Is  from  a  final 
Judgment,  rendered  by  the  city  conrt  of  Mo- 
bile against  the  appellant,  Mrs.  Allman,  for 
tbe  violation  of  an  ordinance  of  the  city  of 
Mobile,  In  that  she  failed  to  connect  ber  prop- 
erty with  the  sanitary  sewers  of  tbat  city 
after  notice  so  to  do.  The  case  was  tried  In 
the  city  conrt  on  an  agreed  statement  of 
facta,  and  It  is  not  cont^ded  that  appellant 
was  wrongfully  convicted  if  tbe  ordinance 
under  which  she  was  tried  Is  a  valid  one. 

Tbe  ordinance  involved  Is  No.  830  as 
amended,  and  is  in  this  language:  "It  shall 
be  tbe  duty  of  the  plumbing  inspector,  or  of 
an  antborixed  Inspector  acting  under  the 
plumbing  inqiector,  to  order,  In  writing,  all 
persons,  associations,  and  corporations  own- 
ing properly  .any  part  of  which  abuts  a  street 
bi  which  a  sewer  is  laid,  to  connect  all  clos- 
ets, nrlnals,  sinks,  lavatories,  laundry  tubs, 
bath  tubs,  and  fixtures  of  whatsoever  kind 
and  cbaractOT  from  which  water  Is  wasted 
with  said  sewer  in  said  street,  and  any  per- 
son, association,  or  corporation  failing  or  re- 

•ror  Mbsr 


fusing  to  make  said  sewer  connection  for  a 
period  of  thirty  days  after  such  notice  shall 
be  guilty  of  a  breach  of  this  section,  and  on 
conviction  shall  be  punished  as  hereinafter 
provided.  Said  notice  may  be  served  upon 
a  person  or  left  at  their  residence  or  place  of 
business."  This  ordinance  was  approved  June 
17.  1807.  The  facts  show  that  the  defend- 
ant's property  is  used  by  her  as  a  reiddence. 
and  that  at  tbe  time  notice  was  served  upon 
ber  to  connect  with  the  sewer  tliere  was  in 
use  on  the  premises  an  open  pit  pilvy  vault. 

In  view  of  this  condition  of  the  property* 
it  is  insisted  that  Ordinance  No.  830  is  void, 
because  another  ordinance  (No.  829)  forbids 
the  connection  of  such  a  privy  vault  with  tbe 
city  sewers.  We  do  not  think  than  iM  merit 
in  tills  contention,  or  that  there  is  conflict  be- 
tween the  two  ordinances,  even  should  it  be 
conceded  that  Ordinance  Na  830  la  not  a  later 
expression  of  tbe  legislative  intention  than 
Ordinance  No.  8^  It  may  be  that  Ordinance 
No.  829  forbids  an  owner  of  property  to  vol- 
untarily, or  without  first  obtaining  permission 
from  the  proper  city  authority,  connect  with 
the  sewer  such  a  vault  as  tbat  mentioned  in 
the  ordinance.  But  common  fcnowlei^  ctnt- 
cedes  It  to  be  tbe  part  of  wisdom  to  have  good 
sanitary  regulation  in  dtles;  and,  as  on  In- 
cident of  this,  experience  baa  evolved  tbe  sys- 
tem of  placing  under  tbe  supervision  of  an 
expert  inspector  all  such  matters  as  tbat  in 
controversy,  and  providing  that  no  sanitary 
connection  shall  be  niade,  exc^t  when  it  Is 
necessary  to  conserve  the  hygienic  condi- 
tions of  tbe  city.  In  this  view,  each  of  tbe 
two  ordinances  has  a  field  for  operation  with- 
out conflicting  with  the  other. 

In  this  connectlcm  we  may  as  wtil  dispose 
of  the  second  and  thbrd  insistences,  by  saying 
that  Ordinance  No.  824  Is  applicable  only  in 
cases  where  parties  volunterily  request  per^ 
mission  to  connect  their  premises  with  the 
sewerage  system  of  the  dty.  Manifestly,  no 
permit  to  make  sucb  connectlou  la  ueceraary, 
or  was  even  contemidated  under  Ordinance 
830  as  amended. 

Tbe  fourtti  insistence  Is  that  Ordinance  No. 
830  as  amended  is  an  improper  ddegatlon  of 
legislative  power  to  an  administrative  officer. 
It  is  argued  that  "the  ordinance  Is  not  a  gen- 
eral undiscrlmlnating  ordinance,  but  is  di- 
rected only  against  those  whom  tbe  sanita- 
ry inspector  chooses  to  proaecuto.  Tbe  ordl- 
naa<»  does  not  fix  a  duty  on  tbe  property 
bolder  for  failure  In  which  anybody  can  pros- 
ecute. To  be  uniform,  the  ordinance  should 
declare  the  duty  and  make  noncompliance 
punishable,  whether  tbe  sanitary  inspector 
wills  It  or  not.  Only  those  whom  be  notifies 
are  under  duty  to  help  make  the  city  sanita- 
ry." This  insistence  cannot  prevail,  for  the 
reason  that  the  ordinance  leaves  nothing  to 
tbe  discretion  of  the  Inspector,  but  imposes 
upon  him  the  Imperative  duty  of  ordering  all 
persons  of  tbe  class  mentioned  In  the  ordl- 
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nance  (1  Dnion  [4th  Ed.]  {  394),  namely,  those 
owning  property  any  part  of  whldi  abuts  a 
street  In  which  a  sewer  Is  laid,  to  connect  all 
closets,  etc..  with  the  sewer;  and  thea  the 
ordinance  makes  the  r^usal  or  failure,  after 
such  order  la  given  in  writing,  to  comply 
with  it  within  30  days,  a  Tlolatlon  of  the  r^- 
nlatlon.  Nor  does  the  ordinance  leave  it  to 
the  discretion  of  the  inspector  whether  or 
not  parties  Tlolatli^  same  shall  be  prosecut- 
ed, or  even  make  It  his  duty  to  prosecute 
them.  The  ordinance  provides  a  uniform 
rule  of  action,  it  contains  permanent  legal 
provisions.  It  operates  generally  and  impar- 
tially, and  Its  enforconent  la  not  l^t  to  the 
will  or  unregulated  discretion  of  the  inspect- 
or, or  even  of  other  municipal  authorities. 
It  properly  requires  the  order  or  notice  to  be 
given,  and  thai,  volcli«  the  wUl  of  the  legis- 
lative department  of  the  city,  provides  that  a 
failure  or  refusal  to  comply  therewith  with- 
in 80  days  shall  constltnte  a  breach  of  Its 
lotffiBlonB.  We  do  not  think  that  it  confers 
any  legislative  power  upon  the  Inspector,  or 
even  gives  him  discretion.  Town  of  Tipton  v. 
Norman,  72  Mo.  880;  Village  v.  Lake  Erie, 
etc.,  Co.,  60  Ohio  St.  186.  S3  N.  E.  79S. 

It  is  next  contended  that  the  city  has  no 
power  to  compel  connection  with  sewers ;  the 
first  point  of  the  contention  being  that  the  act 
of  the  Legislature  approved  MarcSi  12,  1907 
(Laws  1907,  p.  308),  by  which  it  Is  supposed 
that  the  power  to  compel  such  connections 
exists,  was  enacted  In  violation  of  that  sec- 
tion of  the  Constitution  (Const  1901.  |  45} 
which  provides  that  "each  law  ^11  contain 
but  one  subject,  which  shall  be  clearly  ex- 
pressed in  Its  title."  The  title  to  the  act  is 
in  this  lai^uage:  "An  act  to  authorize  dtles 
and  towns  In  the  state  of  Alabama  to  provide 
for  the  drainage  there<rf  sanitary  and 
storm  water  sewers,  ditches,  surface  drains, 
aqueducts,  and  canals ;  to  prescribe  rules  and 
r^ulatlons  for  the  InsteUment  of  plumbing ; 
to  «if!orce  ccmnectlon  with  snd  the  nse  of 
such  sewers  snd  drains,  and  to  regulate  the 
same."  The  appellant  insists  that  three  dis- 
tinct snbiects  are  embraced  In  this  title: 
First,  to  authorize  municipalities  "to  pro- 
vide for  the  drainage  thereof* ;  second,  "to 
prescribe  rules  and  regulatlona  for  the  In- 
stallation ot  plumbing" ;  and,  tblrd,  to  en- 
force connectioD  with  and  the  use  of  sewers 
or  drains  and  to  regulate  the  same. 

It  la  too  well  settled  by  the  adjudicated 
cases  to  really  require,  or  even  warrant,  fur- 
ther discussion,  that.  If  the  title  to  an  act  In- 
dicates, and  the  act  itself  actually  embraces, 
two  different  subiects  diverse  In  their  nature 
and  having  no  necessary  connection,  the 
whole  act  must  be  treated  as  void,  from  the 
manifest  Inability  of  the  court  to  choose  be- 
tween the  two  and  hold  the  act  valid  as  to 
one  subject  and  void  as  to  the  other.  But 
It  Is  equally  well  settled  that,  however  nu- 
merous the  bends  stated  In  the  title  and  how- 
ever numerous  the  provisions  of  an  act  may 


be,  If  they  can  be  by  fair  intendment  con- 
sidered as  falling  within  the  subject-matter 
legislated  upon  in  the  act,  or  necessary  as 
ends  and  means  to  the  attainment  of  such 
subject,  the  act  Is  not  In  conflict  with  a  con- 
Bdtntlonal  provision  that  no  law  shall  em- 
brace more  than  one  subject,  which  must  be 
ecpressed  In  Its  title.  In  other  words,  the 
title  may  be  so  written  as  to  form  an  index 
to  the  provisions  of  the  body  of  the  act;  but 
If  only  one  subject-matter  is  the  essence  of 
the  act,  and  its  provisions  are  referable  and 
cognate  to  the  general  subject,  the  constitu- 
tional mandate  is  not  violated.  Id  short, 
the  Constitution  is  not  off  elided  If  the  act 
has  but  one  general  subject,  and  that  Is  fair- 
ly Indicated  by  the  title.  Ex  parte  Pollard, 
40  Ala.  98;  Ballentyne  v.  Wlckersham,  73 
Ala.  533 ;  State  v.  Rogers,  107  Ala.  444,  19 
South.  909,  32  L.  R.  A.  520;  Bell's  Case.  115 
Ala.  87,  22  South.  453;  Ex  parte  Birming- 
ham, 116  Ala.  186,  22  South.  454;  Lindsay 
V.  United  States,  etc..  120  Ala.  156,  172.  24 
South.  171,  42  L.  R.  A.  783 ;  Pioneer  Irriga- 
tion District  T.  Bradley,  8  Idaho,  310,  68  Pac 
295.  101  Am.  St.  Rep.  201.  Here  It  seems 
clear  to  us  the  matters  stated  in  the  title  and 
all  the  provisions  of  the  act  are  germane  to 
the  eame  subject  Consequently  we  hold  that 
the  title  contains  hut  one  general  subject 
that  the  act  treats  only  of  that  general  sub- 
ject and  matters  properly  connected  there- 
with, and  that  the  enactment  evinces  a  suf* 
detent  compliance  with  section  45  of  tlie  Con- 
Btltutlon.  Authorities  supra. 

Finally,  It  is  Insisted  that  even  the  Legis- 
lature cannot  compel  the  connection  of  prox»- 
eity  with  the  sewers ;  that  this  would  be  the 
compulsory  improvement  of  private  propwty. 
It  is  su^sted.  In  this  connectlmi,  that  the 
Legislature  might  pass  laws  declaring  nui- 
sances and  forblddiiv  the  use'of  jxoparty  in 
an  unsanitary  way,  but  Oiat  It  Is  without  Its 
pow&e  to  compel  Improvemente  on  property. 
The  case  of  Philadelphia  v.  Provident;  etc^ 
Co..  132  Pa.  224, 18  AtL  1114,  la  cited  as  sup- 
porting this  contentlcm  of  the  appellaut 
That  case  was  decided  upon  the  distinct  idea 
that  the  board  of  health  of  the  city  was  with- 
out authority  to  order  waterdosets  to  be 
constructed  on  private  premhKS.  Tb»  conrt 
said:  **•  •  •  When  the  hoard  proceeded 
further,  and  ordered  water-dosett  to  be  con- 
stinicted  by  the  owners,  we  ttiink  they  ex" 
ceeded  their  powers.  At  least  no  suck  au- 
thority has  been  exhibited  to  us,  and  we  can- 
not assume  It  to  exist  without  evldencft.  The 
act  of  April  5,  1840  (P.  L.  346).  was  called  to 
our  attention;  but  It  does  not  meet  the  dif- 
ficulty. It  is  true  that  it  authorizes  the 
board  of  health  'to  remove  the  cause  of  all 
Hulsances  that  now  exist  or  may  be  here- 
after created.'  "  The  holding  Is  that  the  act 
of  the  Legislature  did  not  confer  the  author- 
ity, but  the  clear  intimation  is  that  such  au- 
thority might  have  been  conferred.   la  the 
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instaiit  ease  we  hare  aathorlty  ezpranHy 
coDtened  by  the  LesUlature  on  Ote  clt7  to 
require  the  connections  to  be  made. 

No  police  power  Is  more  Important  than 
that  to  adopt  each  aenltary  r«Killatlons  as 
may  be  necessary  to  losnre  tbe  safety  and 
iveserre  the  health  of  tbe  inhabitants  of  a 
dty.  Nor  do  we  doubt  that  the  maintenance 
of  an  efficient  sanitary  sewerage  system  is 
€t  prime  Importance  In  encompaartng  the 
ends  sought  by  the  delegation  ta  such  power ; 
and  snrely  no  sewerage  system  coidd  be  re- 
garded as  efficlrait  wlthonl  the  Incident  of 
power  In  tbe  municipal  corporation  to  compel 
connections  of  property  by  its  owners  with 
the  system.  So,  on  principle  and  authority, 
we  hold  It  to  be  within  legisIatlTe  competency 
to  confer  on  mnnicipal  corporations  the  pow- 
er to  compel  such  connections.  Bliss  t. 
Kraus,  16  Ohio  St  64 ;  Village  of  St.  Mary'a 
V.  Railroad  Co.,  60  Ohio  St  136,  53  N.  E. 
795;  Railroad  Co.  t.  Sullivan,  32  Ohio  St 
152;  Health  Department  t.  Rector,  etc.,  145 
N.  T.  32,  39  N.  E.  833,  27  L.  R.  A.  710,  46  Am. 
St.  Rep.  579;  Bancroft  t.  Cambridge,  126 
Mass.  438;  Commonwealth  t.  Roberta,  155 
Mass.  281,  29  N.  B.  622,  16  L.  R.  A.  400.  The 
power  being  l^itlmately  conferred  upon  the 
city  to  Impose  upon  the  proi)erty  owner  the 
dnty  to  make  connections,  the  performance 
of  that  duty  may  be  secured  by  necessary 
and  reasonable  sanctions ;  and  we  do  not  see 
that  tbe  sanction  provided  in  this  Instance 
is  unreasonable.  Railroad  v.  Sullivan,  su- 
pra; Commonwealth  v.  Roberta,  supra;  1 
Dillon  on  Munic.  Corp.  (4th  Ed.)  {  328. 

There  Is  no  error  In  the  record,  and  the 
judgment  of  the  city  oonrt  will  be  affirmed. 

Affirmed. 

DOWDELL,  a  3.,  and  SIMPSON  and 
HATFIELD,  JJ..  concur. 


LOUISVILLE  &  N.  R.  CO.  v.  SMITH. 

(Supreme  Conrt  of  Alabama.    Jane  1,  1909. 
Rehearing  Denied  June  SO,  1909.) 

1.  lUxz^BOAoa  a  478*)— iHjuaiES  teou  Fibs-' 
FLEAniifa. 

Where  counts  of  a  declaration  plainly  Im- 
pnte  the  communication  of  fire  to  plaintifTa  cot- 
ton in  etmiequence  Of  defendant  mllroad's  neg- 
ligence,  the  further  averment  that  the  damages 
were  caused  *'by  reason  of  said  fire"  was  merely 
aa  averment  of  tbe  consequence  of  tbe  negli- 
gence, end  tbe  counts  were  not  subject  to  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  S  478.*] 

2.  RAiUBOAns  (I  478*)— InjUBiES  ntOH  Fxbe 
—PiiUDiiva— ''Caused  ob  Allowkd." 

A  decUratlon,  averring  that  plaintiff  owned 
bales  of  cotton  near  the  railroad,  and  that  de- 
fendant n^ligently  "caused  or  allowed"  said  cot- 
ton to  be  damaged  by  fire  communicated  by 
means  of  said  locomotives,  was  not  equivocal  be- 


eaosB  of  the  altemative  aTenoenl;  as  tfie  words 
as  so  osed  were  synonymous. 
[Bd.  Note.— For  oUier  cases,  see  Ballioads, 

Dec.  Dig.  i  478.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  1,  pp.  344-346;  vol,  2,  p,  1012  J  vol.  8, 
pp.  7697,  T59a]  ' 

8.  Pleadiho  <|  84*)— OoNsnttJcnoN- Altcb- 
NATivE  A VBBMKNTB— Equivocal  Meaniko. 
In  deciding  whether  a  count  of  a  declara- 
tion was  equivocal  because  of  an  alternative 
avermoit,  the  construction  is  to  be  made  with 
reference  to  the  rule  of  disfavor  to  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8  66 ;  Dec.  Dig.  {  34.*] 

4.  Pleadino  (S  34*)  —  Constbuotiok  —  Con- 
text. 

In  the  construction  of  a  pleading  to  deter- 
mine as  to  whether  an  alternative  averment  ren- 
ders it  equivocal,  tbe  whole  count  must  be  con- 
sidered, and  a  segregated  portion  cannot  control 
the  construction. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  66-75 ;  Dec.  Dig.  |  34.*] 

6.  WOBDS  AND  PHBASES  — "AlLOW"  — "PeB- 
IIIT." 

The  meaning  of  the  word  "allow"  Is  often 
controlled  by  the  context.  As  employed  in  an 
averment  In  a  declaration  that  defendant  negli- 
gently "caused  or  allowed"  cotton  to  be  de- 
stroyed by  fire,  It  is  synonymous  with  "per- 
mit, one  of  its  accepted  meanings,  and  familiar- 
ly so  in  common  parlance.  When  so  read,  the 
averment  Is  that  the  defendant  negligently  cans* 
ed  or  permitted  the  damage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  ft,  pp.  6316-6318:  vol.  8,  p. 
7752.] 

6.  Negligence  (5  80*)— Contbibtjtobt  Neo- 
LIOENCE  AS  Defense. 

The  defense  of  contributory  negligence  may 
be  set  up  by  a  plea  in  all  cases  where  simple 
negligence  is  counted  on  in  the  complaint  for  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  84;  Dec.  Dig.  |  80.*] 

7.  Pleading  (%  352*)— Motion  to  Strike— 
Deudbbeb. 

A  complaint  claimed  damages  to  cotton  by 
fire  from  defendant's  locomotive.  Defendant 

fileaded  that  plaintiff  was  himself  guilty  of  neg- 
igence  which  proximately  contributed  to  tbe 
burning  of  his  cotton,  that  the  plaintiff  placed 
tbe  cotton  on  an  open  platform  not  the  prop- 
erty of  defendant  and  within  a  few  feet  of  the 
railroad  track  along  which  locomotives  frequent- 
ly passed  emittiiw  spaika  in  dangerous  quanti- 
ties to  the  knowledge  of  plalntl£  that  defend- 
ant permitted  the  cotton  to  remaui  there  for  a 
period  of  10  hours  or  more,  that  the  weather 
was  dry,  and  that  the  cotton  was  not  completely 
covered  by  bagging,  all  of  which  fkcts  were 
known  to  plaintiff,  and  In  -this  regard  plaintiff 
proximately  contributed  to  his  damage.  Held, 
tiiat  it  was  error  to  strike  these  pleas  on  a  mo- 
tion that  they  were  immaterial,  irrelevant,  and 
sought  to  set  up  contributory  negligence,  where 
that  defense  could  not  be  pleaded,  and  plaintiff 
should  have  been  put  to  his  demnrrer  in  order 
that  defendant  migot  have  opportunity  to  amend. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  1078-1101 ;  Dea  Dig.  |  352.*] 

8.  RAILBOADB  (I  481*)— INJTTBZEB  ISOH  FlHK— 

Evidence. 

In  an  action  for  damages  to  cottm  from 
fire,  communicated  from  defendant's  locomotive, 
plamtiff's  witness  having  testified  that  the  dam- 
age was  about  five  cents  a  pound,  evidence, 
sought  to  be  elicited  on  crosa-examination,  as  to 
the  price  at  which  the  damped  cotton  was  sdld. 
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aod  the  extent  of  damage  in  consequence  of  the 
cotton  lying  on  the  ground  exposed  for  a  num- 
ber of  days  after  the  fire,  was  irrelevant  as 
throwing  no  light  on  the  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  481.*] 

9.  Witnesses  ({  330*)— Cbo&s-Exauination— 
Evidence  to  Test  Cbedibilitt. 

Where,  in  ao  action  against  a  railroad  for 
damages  to  cotton  from  fire,  plaintiff's  witness 
bad  testified  to  the  value  of  the  cotton  in  a  mar- 
ket, cross-examination  as  to  what  plaintiff  sold 
the  dama^  cotton  for,  and  as  to  the  extent  of 
damages  m  consequence  of  the  cotton  lying  on 
the  ground  after  the  fire,  waa  not  allowaUe  as 
tests  of  the  witness'  credibility. 

[Ed.  Note.— For  other  cases, 
Cent.  Dig.  f  1106 ;  Dec.  Dig.  |  330.*] 

10.  Witnesses  (1   252*)  —  Exakinatzok  — 

Method. 

Where,  in  an  action  against  a  railroad  for 
damages  from  fire,  defendant's  engineer  had  tes- 
tified as  to  the  proper  e<juipment,  construction, 
and  operation  of  the  engine,  it  was  not  improp- 
er cross-examination  for  plaintiff's  counsel  to 
exhibit  a  substance  In  the  natare  of  cinder  or 
charcoal  and  question  the  witness  with  a  view 
of  eliciting  testimony  tending  to  show  that  the 
spark  arrester  was  faulty;  the  witness  having 
already  testified  to  the  size  of  sparin  emitted 
through  a  proper  spark  arrester. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fi  206 ;  Dec.  Dig.  8  252.*] 

11.  TBIAI.  (I  251*)— iNBTftUOTIOKB— CONPOKU- 

mr  TO  Pleadixqs. 

Where  a  declaration  counted  in  case  for 
conseQuential  injury,  ioatructions  on  the  theory 
that  the  action  was  trespass  were  properly  re- 
jected. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  I  251.*] 

12.  RAILBOADS  (I  4S9*)— IRJXTBIES  VBOM  FiBE 

— IN8TOUCTI0N8. 

In  an  action  against  a  railroad  for  danuge 
to  cotton  by  fire  from  defendant's  negligence,  an 
instiniction,  predicating  a  finding  for  defendant 
on  failure  of'plaintUf  to  take  due  care  to  pro- 
tect his  cotton,  was  properly  rejected,  as  it  was 
not  the  duty  of  plaintiff  to  anticipate  negligence 
on  the  part  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  §  450.*] 

13.  Railboadb  (S  480*}— Injubies  fboh  Fibe 
-  — Pbesumftiohs. 

Testimony  for  plaintiff,  that  witness  saw 
sparks  emitted  from  defendant's  -locomotive 
which  set  Sre  to  cotton  of  which  plaintiff's  bales 
were  a  part,  raised  a  presumption  that  the  fire 
igniting  the  cotton  was  the  result  of  negligence 
in  the  equipment,  construction,  and  operation 
of  the  locomotive. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1709-1716;  Dec  Dig.  8  480.*] 

14.  Kailboads  (I  484*)— Injvbies  raou  Fibe 
—Question  fob  Juby. 

In  an  action  against  a  railroad  for  damages 
to  cotton  by  fire,  evidence  held  to  render  the 
question  of  negligence  one  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S§  1740-1T4U;  Dec.  Dig.  §  484.*] 

Anderson,  Denson,  and  McClellan,  JJ.,  dis- 
senting. 

Appeal  from  Circuit  Court,  Conecuh  Coun- 
ty ;  J.  C.  Richardson,  Judge. 
,  Action  by  Irby  T.  Smith  against  the  Lonis- 
TlUe  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 


The  complaint  is  Id  flie  foHowlng  language : 
Count  S:  **Flalntlfr  claims  of  the  defend- 
ant the  farther  BDm  of  $1,000  as  damages, 
for  that  heretofore,  to  wit,  April  27,  1906,  the 
defendant  was  running  and  operating  h  rail- 
road through  Evergreen,  Ala.,  and  was  run- 
ning and  operating  a  locomotive  thereon; 
that  plaintiff  owned  14  bales  of  cotton  near 
to  said  railroad;  that  defendant  n^ligent- 
!y  caused  or  allowed  said  cotton  to  be  great- 
ly damaged  or  destroyed  by  means  of  a  Are 
communicated  frcyn  or  by  means  of  said  loco- 
motive, all  to  the  damage  of  plaintiff  as 
aforesaid." 

(4)  "Plaintiff  claims  of  the  defendant  the 
further  snm  of,  to  wit,  $1,000  damages,  which 
damages  were  caused  by  fire  from  an  en- 
gine operated  by  the  defendant  whereby  satd 
sum  of,  to  wit,  $1,000  damages  was  caused 
by  said  defendant  to  the  plaintiff  by  reason 
of  said  fl.re,  whereby  14  bales  of  cotton 
were  greatly  damaged  or  destroyed,  all 
caused  by  the  negligence  of  the  defendant, 
and  by  reason  of  said  fire  the  plaintiff  was 
damaged  in  said  sum.  Wherefore  he  brings 
this  suit."  , 

(5)  "Plaintiff  claims  of  the  defendant  the 
further  sum  of  $1,000  as  damages,  for  that 
on,  to  wit,  the  27th  day  of  April,  1906,  the 
defendant  was  engaged  in  running  or  oper- 
ating a  steam  engine  or  locomotive  on  de- 
fendant's track  In  Evergreen,  Conecuh  coun- 
ty, Ala.,  and  that  plaintiff  owned  14  bales 
of  cotton,  which  were  situated  on  a  plat- 
form adjoining  the  cotton  warehouse  in  the 
town  of  Evergreen,  known  as  the"  'Evergreen 
Cotton  Exchange,'  which  cotton  was  damag- 
ed or  destroyed  by  the  fire;  and  plaintiff  al- 
leges that  said  fire  was  communicated  to 
said  cotton  upon  said  platform  through  the 
negligence  of  the  defendant ;  and  plaintiff 
avers  that  said  cotton  was  of  the  value  of 
$1,000,  and  that  by  reason  of  the  said  fire 
the  plaintiff  was  Injured  as  aforesaid." 

(0)  Same  as  6,  except  that  It  Is  alleged 
that  the  fire  was  communicated  to  seven 
bales  of  cotton,  situated  on  the  platform, 
which  cotton  belonged  to  the  defendant. 

Demurrers  were  Interposed,  raising  the 
question  of  misjoinder,  and  the  other  ques- 
tions discussed  In  the  opinion. 

The  f(^Iowlng  pleas  were  filed  by  the  de- 
fendant : 

"(2)  For  further  answer  to  plaintiff's  com- 
plaint as  a  whole,  and  each  count  thereof 
severally  and  separately,  defendant  says 
that  the  plaintiff  was  himself  guilty  of  neg- 
ligence which  proximately  contributed  to  the 
burning  of  his  said  cotton.  In  this:  That  the 
plaintiff  placed  or  caused  to  be  placed  the 
cotton  which  was  damaged  or  burned  on  an 
open  platform,  not  the  property  of  the  de- 
fendant, which  platform  was  within,  to  wit.  5 
to  10  feet  of  the  defendant's  railroad  track ; 
that  the  defendant's  trains,  both  freight  and 
passenger,  passed  along  said  railroad  track 
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freanehfly  eaeb  day  taO.  nlgb^  and  said 
locomotives  emitted  sparks  therefrom  In  dan- 
gerous quantities,  all  of  wblcb  was'  known 
to  the  plalntUf ;  and,  well  knowing  the  above 
state  of  facts,  the  plaintiff  permitted  or  al- 
lowed said  cotton  to  remain  upon  the  said 
platform  unprotected  and  unguarded,  and  In 
this  r^rd  ivozlmaMy  contributed  to  the 
Injury  and  damages  set  out  In  bis  complaint 

"&)  The  defendant,  for  further  answer  to 
plaintiffs  cdmplalnt  as  a  whole,  and  each 
count  thereof  severally  and  separately/says 
that  the  plalntUf  was  himself  gidl^  of  neg- 
ligence in  this:  That  be  permitted  or  al- 
lowed said  cotton  which  Is  alleged  to  have 
been  burned  or  damaged  to  be  placed  ujKm 
and  remain  upon,  for  a  period  of,  to  wit, 
10  hours  or  more,  a  platform,  which  plat- 
form was  not  covered  in  any  mannw,  which 
platform  was  within,  to  wit,  6  to  10  feet  of 
defendant's  railroad  trade,  well  knowing  that 
said  cotton  was  easily  ignited,  and  well 
knowing  that  the  said  cotton  was  unpro- 
tected, and  well  knowing  that  tbe  said  plat- 
form was  wlOiln,  to  wit,  5  to  10  feet  of  de- 
fendant's railroad  trade,  and  well  knowing 
that  the  defendant  ran  and  operated  trains 
to  which  were  attached  locomotives,  wblcb 
locomotives  were  run  by  steam,  and  well 
knowing  that  steam  Is  generated  by  fire 
from  boiling  water,  and  that  hi  order  to 
boll  water  it  Is  necessary  to  use  fire,  and 
well  knowing  that  the  said  locomotives  emit- 
ted sparks  in  dangerous  qnantltleB,  and  that 
said  cotton  In  its  unprotected  condition  was 
liable  to  be  set  afire  and  burned  by  the  said 
sparks,  wbldi  negligence  of  the  plaintiff 
proximately  contributed  to  the  injuries  and 
damages  set  out  In  bis  complaint 

**(4)  The  defendant  for  further  answer  to 
the  plaintiff's  complaint  as  a  whole,  and  each 
count  thereof  severally  and  separately,  says 
that  the  plaintiff  was  blmsdf  guilty  of  neg- 
ligence in  this:  That  he  permitted  or  al* 
lowed  the  cotton  which  is  alleged  to  have 
been  burned  or  destroyed  to  be  placed  upon 
a  platform,  which  platform  Is  in  close  prox- 
imity to  the  defradanfs  railroad  track,  en- 
gines, or  locomotives,  and  that  said  raiglnes 
or  locomotives  'emitted  sparks  In  quantities 
Bofflcient  to  set  said  cotton  on  fire,  and  there- 
by proximately  contributed  to  his  own  injury. 

"(5)  The  defendant  for  further  answer  to 
plsintlff's  complaint  as  a  whole,  and  each 
count  tbOTe<tf  severally  and  separately,  says 
that  the  platntlfl  was  himself  guilty  of  neg- 
llgoice  in  this:  That  the  plaintiff  placed,  or 
caused  to  be  placed,  the  cotton  which  is  al- 
leged to  have  been  burned  or  damaged  on  an 
open  idatform,  which  platform  Is  not  the 
property  of  the  defendant ;  that  the  weather 
was  very  dry ;  that  the  defendant's  locomo- 
tive engines  passed  along  Its  railroad  track  in 
dose  proximity  to  the  said  platform  every 
day,  upon  which  said  cotton  was  stored ; 
that  said  cotton  was  not  completely  covered 
by  bailing,  but  portions  of  It  was  absolute- 
ly uncovered  and  easily  ignited;  and  that 


the  said  locomotive  engines  flirew  out  sparks 
In  dangorou^  quantities,  the  emission  of  said 
spai^  being  apparent— all  of  which  facts 
were  known  to  the  plaintiff,  and  plaintiff  neg- 
ligently permitted  and  allowed  the  said  cot- 
ton to  remahi  on  the  said  platform,  and  in 
this  regard  the  plahitiff  proximately  contrib- 
uted to  his  all^^ed  damages  as  set  out  In  his 
said  complaint 

"(6)  The  def»idant  for  further  answer  to 
tiie  plaintiff's  complaint  as  a  whole,  and  eadi 
count  thereof  severally  and  separately,  says 
that  the  plaintiff  was  himself  guilty  of  neg- 
ligence In  this:  That  he  permitted  or  allow- 
ed the  cotton  which  is  alleged  to  liave  bem 
burned  to  be  placed  ujran  an  <^>en  and  un- 
protected platform,  which  platfonn  Is  with- 
in, to  wit  5  to  10  feet  of  the  defoidant's 
railroad  track,  and  permitted  or  allowed  said 
cotton  to  remain  on  said  platform,  unguard- 
ed and  UDprotected.  for  a  period,  to  wit  10 
to  4S  hours.  At  the  point  where  the  said 
platform  is  situated  the  defendant  has  a 
side  track,  along  which  idde  track  the  de- 
fendant's engines  frequently  pass  In  switcb- 
ing  cars,  which  said  engines  throw  out  sparks 
In  dangerous  quantities— all  of  which  facts 
above  set  out  were  well  known  to  the  plain- 
tiff, and  in  this  regard  the  plaintiff  proxi- 
mately contributed  to  the  damages  as  set 
out  In  the  said  complaint" 

George  W.  Jones  and  Rabb  &  Page,  for 
appellant  Hamilton  &  Crumpton  and  D.  M. 
Powell,  for  appellee. 

McGLELLAN,  J.  The  rause  of  action  re- 
lied on  for  a  recovery  is  the  negligent  de- 
struction of  plalntlfTs  cotton  by  fire  com- 
municated uiereto.  The  cotton  was  located 
on  a  platform  very  near  the  defendant's 
tracks  in  Evergreen. 

The  argument  based  on  the  demurrers  to 
the  fourth,  fifth,  and  sixth  counts,  cannot  be 
sustained.  The  counts  plainly  Impute  the 
communication  of  the  fire  to  the  plaintiff's 
cotton  in  consequence  of  the  negligence  of 
the  defendant.  The  further  averment  that 
the  damage  suffered  by  the  plaintiff  "by  rea- 
son of  said  Are"  took  nothing  from  the  ante- 
cedent allegation  of  n^llgent  communication 
thereof  to  the  plaintlfTs  cotton.  In  fact, 
under  these  counts  of  the  complaint,  there 
could  have  been  no  more  apt  description 
of  the  consequence  of  the  sliced  n^Ugent 
communication  of  the  fire  than  that  em- 
ployed. The  negligence  imputed  Is  one  tbiug, 
and  the  effect  thereof,  to  plalntiCTs  damage, 
quite  another.  If  "cause"  and  "effect"  were 
the  same  thing,  the  argument  Indicated 
would  be  well  taken.  The  ascription  of 
the  "cause"  to  the  negligence  of  the  defend- 
ant and  the  "effect"  to  the  "said  fire,"  ctnn- 
municated  as  averred,  are  not  susceptible  of 
the  construction  urged  for  appellant. 

Counsel  for  appellant  Insist  that  count  3 
stated  no  cause  of  sction,  and  that  hence 
it  was  prejudldal  error  to  refuse  the  affirma- 
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tlv©  charge  reanested  by  the  defiant  The 
bails  for  the  iDSlstence  la  that  count  8,  maltr 
tins  not  preaentir  Inqwrtant  features,  al- 
lies :  'That  plaintiff  owned  14  bales  of  oot^ 
ton  near  to  said  railroad;  that  the  defend- 
ant ne^^ntlj-  caused  or  alloved  said  cotton 
to  be  greatly  damaged  or  destroyed  by  means 
of  flre  communicated  ^m  or  1^  meana  of 
said  locomotives."  It  Is  nrged  tiiat  the  a1- 
tematlTe  averment  "caused  or  allowed"  ren- 
dered the  count  equivocal  wtthln  the  princi- 
ple applied  In  L  &  N.  B.  Go.  T.  Orr,  121 
AUl.  480,  26  South.  86,  and  la  Southern 
By.  Go.  V.  Bunt,  131  Ala.  591,  82  South.  607, 
and  others  to  like  effect  A  construction  of 
the  count,  and  that  with  reference  to  the 
rule  of  disfavor  to  the  pleader.  Lb  of  course 
necessary,  and  to  do  so  satisfactorily  the 
whole  count  must  he  considered.  A  segre- 
gated portion  thereof  cannot  be  taken  and 
the  construction  controlled  thereby.  IJ;  to 
also  essential  to  take  into  account,  in  the 
construction  of  pleading,  the  law  applicable 
to  the  status  made  by  the  allegations  at  the 
count,  plea,  etc  The  cotmt  In  question 
seems  to  have  been  taken,  at  least  as  re- 
spects the  alternative  averment,  from  A.  O. 
S.  R.  B.  V.  Johnston,  128  Ala.  283,  286,  29 
South.  T71.  The  demurrers  assailing  the 
coun^  and  which  were  overruled,  were,  per^ 
hoiM,  sufficiently  definite  to  raise  the  Iiuiulry 
now  presented;  but,  aside  from  the  affirm- 
ance entered  there,  the  court  does  not  seem 
to  have  passed  on  the  matter.  It  may  be 
the  ruling  on  the  demurrer  was  not  urged 
as  error.  As  now  appears  we  do  not  think 
the  last-cited  decision  authority  on  the  ques- 
tion In  hand.  In  the  vital  respects  the  third 
count  clearly  expresses  three  l^eaa:  First, 
that  the  pUlntiff  was  the  owner  of  14  bales 
of  cotton  located  near  defendants  railroad; 
second,  tiiat  It  was  damaged  or  destroyed; 
and,  ttiird,  the  means  of  such  damage  or 
destruction  was  flre  from  a  locomotive  of  the 
defendant. 

The  word  "allow"  has  many  meanings. 
Its  meaning  here,  as  often.  Is  controlled 
the  contact  As  here  employed  it  Is  synony- 
mous with  **permit"  one  of  Its  accepted 
meanings,  and  familiarly  so  In  common 
parlance.  When  so  read  the  averment  Is 
that  the  defendant  n^llgraitly  caused  or  per- 
mitted the  damage  or  destruction  of  property 
by  meana  of  flre  communicated  from  a  loco- 
motive. There  can  be  no  sort  of  doubt  that 
a  duty  rests  on  a  railroad  to  use  due  care  to 
"prevent,"  not  to  "permit,"  the  communlca- 
tlon  of  flre  necessarUy  employed  in  the 
propulsion  of  Its  locMuotlves.  This  Is  true 
from  the  very  nature  of  the  case.  Such  in- 
stitutions must  use  flre.  It  is,  of  course,  a 
dangerous  agency.  The  degree  of  reasonable 
care  is  commensurate  with  the  danger  at- 
t«idant  on  the  use.  Accordli^ly,  the  obliga- 
tion— ^the  duty — prevails  for  railroads  to  6b- 
tem  care,  within  the  rule  deflned  in  L. 
&  N.  B.  B.  V.  Beese,  85  Ahi.  497,  B  South. 
283,  7  Am.  St  Bep.  66,  amc»ME  otfaw  of  our 


deddons,  to  prevmt  the  eommunicatlcHi  of 
flte ;  and  the  performance  of  this  duty  Is  sc 
Jealously  enforced  that  a  prima  fade^  evi- 
dential, presumption  of  its  breach  is  indulged 
npmi  proof  of  the  fact  of  fire  being  cnnmunl- 
cated  to  pnq;ieTty  by  or  from  a  looomoUve 
operated  by  a  railroad  company.  Indeed, 
since  the  use  of  flre  in  the  (^ration  of  loco- 
motives Is  a  ri^t,  and  damnifying  conse- 
quences thfflefrom  will  not  alone,  afford  a 
cause  of  action  to  the  Injured  property  own- 
er, nearly  If  not  all  of  the  whole  field  of 
liability  for  fires  OHnmunlcated  from  loco* 
motives  arises  from  negligent  failure  to  Ob* 
serve  due  care  to  restrain  dangerous  ten- 
dencies Of  the  element  The  duty  is,  In  a 
large  sense,  negative— preventive— and  to 
breach  it  omlBslon  Is  anumg  the  most  usual 
means.  Under  thto  construction  of  the  al- 
ternative, to  It  equivocal?  We  think  not 
and  for  these  reasons: 

The  principle  illustrated  in  the  Orr  and 
Bunt  Cases  to,  ot  course,  sound.  E^qulvocal 
averments  have  no  place  In  pleadlngsL  In 
the  Orr  Case  the  count  condoned  attempt- 
ed to  Impute,  dlsjunctivdy,  wantonness  and 
simple  n^llgeucb  As  has  been  often  ruled 
here,  they  cannot  coexist  in  the  same  act 
or  omission,  for  the  reason  tbSt  wanton  or 
willful  misconduct  implies  mental  action; 
whereas,  that  factor  to  absent  in  mere  negll- 
g«iccL  Th^  are  hence  necessarily  dtetlnct 
colorings  of  a  wrong  to  another's  injury. 
The  Bunt  Case  dealt  with  the  alternative, 
"knowledge  or  notice,"  and  thto  as  retoted 
to  Ibe  imputation  of  wantmi  or  willful  mis- 
conduct which,  to  extot,  must  bav^  as  a 
predicate  knowledge  the  situation  on  the 
part  of  tiie  party  charged  therewith.  The 
ruling  therein  turned  on  the  fact  tiiat  "no- 
tice" is  not  the  equivalent  of  "knowledge." 
In  Tlnney  v.  Bailroad,  129  Ato.  523,  80 
South.  623,  the  ruling  was  Invited  by  a 
charge  on  the  effect  of  the  evidence,  not  on 
the  pleading.  It  was,  however,  htid  that 
tiiere  was  no  data  given  the  Jury  in  the 
evldmce  from  which  the  Jury  could  ap^y  the 
prima  facie,  evidential,  presumption  arising 
to  the  negligent  operation  of  the  locomotive 
the  only  source  of  negligence  ascribed  in  the 
complaint,  to  the  exclusion  of  the  other  ele- 
ments of  presumed,  prima  fttd^  breadi  of 
duty  in  such  cases.  The  soundness  of  the 
conclusion  would  seem  to  be  b^ond  doubt 
It  to  hardly  necessary  to  say  that  the  ^nn^ 
Case  is  without  bearing  in  thto  Instance. 
That  the  principle  underlying  the  Orr  and 
Bunt  Cases  is  not  Infracted  by  the  altema- 
ttre  present  in  count  8  to  evident  when  It  Is 
consldwed  that  distinct,  noneQulvalent  al* 
temattves  were,  in  both  Instances,  employed. 
As  we  construe  the  terms  "caused"  and  **al- 
lowed,"  noting,  as  must  be  done,  the  context 
and  the  stated  duty  Involved,  there  can  be 
no  serious  question  but  that  they  are  synony- 
mous. Such  was  the  view  of  the  Bhode  Is- 
land court,  lu  Carroll  v.  Allen,  20  B.  I.  144, 
87  AtL  704  where  the  words  "caused"  and 

Digitized  by  Google 


LOUISVILLE  &  N.  a  00.  SMITH. 


246 


**niffered**  wen  tinder  constderatlon.  and 
that  vltli  reference  to  the  analogDus,  In 
nature,  dnty  of  a  city  tp  keep  Its  streets 
in  ns»ir.  And  anch  was  the  view  of  Dla* 
trict  Judge  Bluings,  In  Comltes  t.  Parker- 
■CHi  (C.  G)  60  Fed.  170.  where  he  was  dealing 
wltb  a  statute  employing  the  word  "cause" 
Jn  dining  "duty  and  liability."  Of  course, 
In  many  Instances,  "cause"  Implies  afllrma* 
tire  action,  whereas  "permit,  suffer  or  al- 
low** lmpl7  omission  merely;  but  where 
tbeee  terms  are  employed  to  Impote.a  breach 
of  duty  largely  negative  in  nature,  and 
hence  prerentlTe,  Import  the  same  Idea, 
at  leaat  to  the  extant  of  accuracy  and  defl- 
nitenesa  for  all  practical  purposes  of  stating 
■  cause  of  action.  If  we  take  them  to  be 
clotlied  with  a  different  meaning  In  this  In- 
stance, it  most  be  In  consequence  of  a  dia- 
p«ettt<m  to  be  hypercritical — a  dlspoBltlon 
not  to  be  encouraged  In  such  practical  af- 
fiUrs  as  the  administration  of  the  law. 
Count  3  stated  a  cause  of  action. 

The  defendant  Interposed  six  pleas;  the 
first  being  the  general  issue.  Pleas  2  to  u, 
incluslTe,  were  stricken  on  written  and  filed 
motion,  embracing  grounds  that  they  were 
immaterial.  Irrelevant,  and  souglit  tp  set  up 
contributory  negligence  where  that  defeiue 
could  not  be  pleaded.  The  complaint  claim- 
ed damages  for  the  Ignition  and  destruction 
of  cotton  Iqr  fire  communicated  a  loco- 
motlTe  The  reporter  will  set  out  these  pleas 
in  his  statement  of  the  case.  As  appears 
from  the  ^aln  averment  of  these  pleas,  they 
■edE  to  Kt  up  contributory  negligence.  Each 
plea  is  denominated  therein  to  be  a  plea  in 
contributory  negligence.  The  Insistence  of 
counsel  for  appellant  that  these  pleas  set  up 
subsequent  negligence  within  the  principle 
announced  and  applied  in  L.  ft  N.  B.  R.  Co. 
V.  SalllTSn  Co.,  188  Ala.  879.  85  South.  827. 
is  obrKmsly  vnsonnd.  In  the  first  place,  as 
stated,  tlie  pleas  themselves  bear  their  own 
label  that  tbof  Invoke  contributory  negli- 
gence. In  the  second  place,  it  is  apparent 
from  tbelr  averments  that  the  negligence 
assumed  to  be  Imputed  by  them  was  anterior 
to  that  averred  and  relied  on  for  a  recovery 
in  tlie  complaint  Subsequent  negligence  on 
the  part  of  a  plaintiff,  wlUiln  the  doctrhie  of 
the  Snllivan  Co.  Case,  supra,  can  never  be 
predicated  upon  after  negligence  of  the  de- 
fmdant  Tlie  principle  to  subsequmt  neg- 
Ugence  is  that  it  arose  from  a  breach  of  duty 
eominff  Into  existence  by  reason  of  the  prior 
neffllgence  of  the  other  par^,  and  the  toter> 
ventlon  at  that  duty  and  ite  breach  opwates 
to  break  the  order  of  causation,  and  then  re* 
qolres  the  ascription  of  the  injury,  for  Its 
proximate  cause,  to  the  breach  of  the  duty 
last  occurring.  The  doctrine  of  subsequent 
negligence  had  been  many  times  treated  in 
recent  cases  lier&  It  is  not  presently  nec- 
essary to  reiterate.  So  the  pleas  are,  and 
must  be  dealt  with  as  pleas  of  contributory 
oegllgenceL  The  court  below,  as  before  stat- 
ed, wtroA  tba  pleas  to  respmse  to  platotlfrs . 


motion.  A  majority  of  the  court  hold  this 
action  to  be  reversible  enot.  They  have 
prepared  tbelr  opinion  on  tills  point  and  it 
is  as  follows: 

"DOWDEm  0.  J.,  and  SIMPSON,  MAT- 
FIELD,  and  SATBB,  JJ.,  constituting  a  ma- 
jority of  the  court,  hold  that  the  defense  of 
contributory  negligence  may  be  set  up  by 
plfea  in  all  cases  whwe  simple  negligence  Is 
counted  on  to  the  complaint  for  a  recovery. 
Johnson  V.  Birmingham  By.,  L.  ft  P.  Ga, 
149  Ala.  629,  48  South.  83,  and  cases  there 
cited.  This  seems  to  be  the  universal  rule, 
except  in  those  cases  where  the  plaintiff  Is 
an  intent  under  the  years  of  discretion,  and 
such  facte  appearing  on  the  face  of  the  com- 
plaint, and  as  to  whom  contributory  negli- 
gence is  not  Imputable.  The  case  of  the  L. 
&  N.  R.  R.  Co.  V.  Marbury.  125  AJa.  237,  28 
South.  438.  BO  L.  B.  A.  620,  Is  not  opposed 
to  these  views.  It  was  error  to  strike  pleas 
2  to  6,  toduslve,  on  motion  of  the  plaintiff. 
The  plaintiff  should  have  been  put  to  his 
demurrer  in  order  that  the  defendant  might 
have  the  opportunity  of  meeting  the  defects 
pointed  out  by  an  amendment  of  Ite  pleaa. 
Brooks  V.  OonttoentaJ  Ins.  Co..  125  Ala.  016, 
29  South.  13;  Troy  Fertilizer  Co.  v.  Stale. 
134  Ala.  833,  82  South.  618;  Ala.  G.  8.  R.  B. 
Co.  v.  Clark,  1S6  Ala.  450.  84  Sonth.  917; 
Dalton  V.  Bunn  ft  Allison,  137  Ala.  175,  34 
South.  841;  Troy  Grocery  Co.  v.  Pottw  ft 
Wrighttogton,  139  Ala.  369,  86  South.  12; 
Owensboro  Wagon  Co.  v.  Hall,  149  Ala.  210, 
34  South.  71;  Wefel  v.  SUUman.  151  Ala. 
249,  44  south.  208." 

The  writer  Is  unable  to  agree  to  a  reversal 
of  the  Judgment  on  this  point,  and  these 
reasons  are  thought  to  be  conclusive  against 
the  soundness  of  the  view  of  the  majority: 

First  Counsel  for  appellant.  In  their  brief, 
say.  "We  concede  the  proposition  that  pleas 
of  contributory  negligence  are  not  available 
as  a  general  rule  to  actions  of  this  nature," 
and  then  Insist  that  the  pleas  set  up  subse- 
quent negligence.  Since  the  pleas  are  of  the 
class  to  which  the  quoted  concession  relates, 
the  question  Is:  May  a  party  appellant  avail 
himself  of  an  alleged  error  in  the  elimination 
from  the  case  of  his  pleading  by  motion 
when  demurrer  (if  so)  was  the  proper  mode, 
notwithstanding  he  confesses  the  Impropriety 
of  his  stricken  pleading  In  the  character  of 
action  to  which  he  filed  it?  The  question 
suggeste  its  own  answer,  it  seems  to  me. 
The  gist  of  the  Insistence  Is  that,  while  my 
plea  was  bad.  Inapt,  you  erred  In  the  mere 
mode  of  disposing  of  it  Such  a  proceeding 
has  all  the  elemente  of  a  speculation  with 
respect  to  whether  the  adversary  will  adopt, 
and  the  court  approve,  one  of  two  methods 
of  assailing  Inapt  pleading,  one  proper  and 
one  Improper.  Besides,  it  Is  not  at  all  cer- 
tain that  a  pleader  should  not  be  held  to 
have  tovlted  the  alleged  error  In  mode  of 
procedure  to  eliminate  his  confessedly  Inapt 
pleading.  I  am  unwilling  to  annul  a  Judg- 
ment below  on  such  a  stote  of  fact 
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Second,  llr.  Elliott,  In  bis  App.  Pio.  (sec- 
tion 088),  says:  "One  claos  Is  represented  by 
tbe  cases  which  bold  that,  where  an  objec- 
tlwi.ls  taken  by  a  motion  when  a  demurrw 
would  be  appropriate,  the  substitution  of 
tbe  one  mode  of  procedure  for  the  other  is 
a  harmless  error  if  tbe  result  reached  Is 
clearly  right."  Black  v.  State,  123  Ala.  78, 
26  South.  340.  No  more  wholesome,  rational 
doctrine  can  be  found  In  the  books.  It  Is 
supported  by  the  authorities  noted  to  the 
cited  section.  The  pleas  were  patently  de- 
murrable. A.  G.  S.  R.  R.  V.  Planters*  Co., 
153  Ala.  241,  45  South.  82;  Marhury's  Case, 
125  Ala.  237.  28  South.  438,  50  L.  R.  A.  620. 

Third.  Motion  was  the  proper  mode  of 
procedure  to  eliminate  these  pleas.  L.  & 
N.  R.  R.  V.  Malone  was  twice  considered  by 
this  court,  viz.,  in  109  Ala.  509,  20  South. 
S3,  and  116  Ala.  600,  22  South.  807.  On  the 
ftrst  appeal,  as  appears  from  the  opinion,  the 
court  did  not  review  the  action  of  the  court 
In  striking,  on  motion,  the  plea  of  contribu- 
tory negligence.  On  the  second  appeal  the 
question  was  considered  and  decided;  the 
court,  through  Ooleman,  J.,  saying:  "With- 
out formulating  a  general  principle,  we  are 
of  the  opinion  that  the  court  did  not  err  in 
holding  that  the  plea  did  not  present  a 
proper  Issue,  and  in  striking  it  from  the 
file."  (Italics  supplied.)  The  Clark  Case, 
cited  by  the  majority,  took  no  account  of  the 
express  and  exactly  apt  ruling  made  In  the 
Malone  Case  on  Its  last  appeal.  Both  the 
Clark  and  Malone  Cases  canuot  be  sound  on 
the  point  under  consideration.  It  will  he 
noted  that  the  Malone  Case  rests  Its  con- 
clusion on  the  factor  that  the  "plea  did  not 
present  a  proper  issue."  If  such  was  the 
case  here,  under  our  statute  (Code,  1907,  S 
5322;  Code  1896,  S  3286)  the  pleas  were  due 
to  be  stricken  on  motion.  They  were  "ir- 
relevant" 4  AVords  &  Phrases,  pp.  3771, 
3772. 

Did  the  pleas  present  a  "proper  Issue"? 
In  the  Malone  Case  the  fact  that  combustible 
d6bris  was  allowed,  by  the  plaintiff,  to  ac- 
cumulate on  the  roof  of  the  burned  house, 
near  the  track  on  plaintiffs  land,  was  al- 
leged to  have  constituted  contributory  neg- 
ligence. The  court,  as  before  stated,  af- 
firmed tbe  trial  court  In  striking  this  plea. 
In  the  Marbury  Case  cotton  stored  on  plain- 
tiff's premises  was  destroyed  by  Are,  from  a 
locomotive,  alleged  to  have  been  negligently 
communicated  thereto.  Tbe  court  held  flat- 
ly that  in  so  locating  bla  cotton  the  plaintiff 
was  within  his  rights,  because  he  was  not 
twund.  In  the  use  of  his  property,  to  an- 
ticipate negligence  on  the  part  of  the  de- 
fendant. Concluding  the  ruling  on  the  ques- 
tion, the  court  said:  "If  destroyed  [the  cot- 
ton] by  the  negligent  act  of  the  defendant, 
this  was  the  direct  and  proximate  cause.  We 
are  aware  that  In  some  jurisdictions  tbe  doc- 
trine of  contributory  negligence  has  been 
recognized  and  enforced  in  this  class  of  cas- 
es; but  tbe  great  weight  of  authority  In  this 


country  and  In  England  Is  decidedly  the 
other  way.  Upon  prlnoiple  we  do  not  ttalnk 
it  has  any  application  to  this  a(»t  of  a  case. 
8  Am.  &  Eng.  Ency.  Law,  16,  and  antboritles 
cited  In  note  1;  Sherman  &  Bedfield  on  Meg. 
I  679,  and  note;  note  on  page  74  of  38  Am. 
Dec."  The  citations  made  by  the  court 
support  the  conclusion.  The  only  difference, 
as  presently  important,  between  tbe  Marbury 
Case  and  tbe  QSBe  at  bar,  is  that  In  tbe 
former  the  plaintiff  placed  his  cotton  on  bis 
own  premises,  and  in  the  latter  tbe  plaintiff 
placed  bis  cotton  on  a  war^ouse  platform, 
not  owned  by  him  (we  assume).  There  is 
no  pretense  that  this  plaintiff  had  no  right 
to  so  employ  tbe  platform.  There  is  no 
averment  that  such  action  infracted  any 
property  right  of  the  defendant  Presumably 
this  plaintiff  was  entitled  to  use  the  plat- 
form for  storing  hia  cotton  thereon.  If  hiB 
use  of  the  platform,  as  Indicated,  was  right- 
ful, and  that  Is  not  gainsaid,  except,  by  the 
pleas,  it  is  asserted  that  he  was  negligent, 
with  knowledge  of  the  danger  from  fire 
emitted  from  locomotives,  in  so  placing  his 
cotton.  It  Is  obviously  an  untenable  position 
to  take,  viz.,  that  be  is  without  the  pale  of 
the  InHueuce  of  the  doctrine  announced  In 
the  Marbury  Case.  Even  counsel  for  appel- 
lant, in  their  brief  before  quoted,  concede  it 
Certainly  the  ownership  In  fee  of  the  prem- 
ises cannot  alter  the  principle,  viz.,  that' one 
who  exercises  a  lawful  right  to  the  enjoy- 
ment of  property,  whether  that  right  How 
from  full  ownership  or  from  lease  or  hire, 
cannot  be  held  an  insurer  of  lils  own  posses- 
sions against  negligent  acts  of  a  railroad 
company  in  the  use  of  fire  on  Its  locomotive 
— that  such  an  one  la  not  required  to  autici- 
pate  negligence  on  the  part  of  the  company. 
If  this  principle  is  sound.  It  applies  to  the 
status  presented  by  this  record;  and.  If  it 
applies,  there  can  be  no  escape  from  the  con- 
clusion that  pleas  2  to  0  "did  not  present 
a  proper  issue."  They  were  "Irrelevant" 
within  the  statute,  and  hence  motion  was  tbe 
proper  mode  to  eliminate  tbem.  Malone's 
Case,  supra. 

Fonrtb.  A  reversal  of  tbe  Jndgment  be- 
low solely  because  tbe  wrong  mode  (let  us 
assume  for  tbe  argument)  was  employed  to 
effect  a  right  resalt,  vis.,  the  elimination  ot 
the  alleged  defense  asserted  by  the  pleaa. 
Is,  in  my  <^lnion,  a  purely  technical  re- 
versal;  and  this  la  demonstrated  wh«i  It  la 
considered  that  n[fou  tbe  return  of  the  cause 
to  the  trial  court  the  only  act  required  la  to 
file  a  drainrrer  to  the  pleas,  and  the  same 
result  is  attained.  Blade  v.  State,  123  Ala. 
78,  26  South.  340.  Such  a  reversal  to  such 
a  puniose  cannot,  In  my  opinion,  be  Justltted. 
No  amendment  conceivable  can  render  the 
rightful  use  by  the  plaintiff  of  this  platform 
for  tbe  storage  of  his  cotton  negligent  in  re- 
spect of  omission  to  guard  against,  or  In  as- 
sumption of  risk  from,  uncommitted  negli- 
gence of  tbe  defendant  occurring  subsequent 


Digitized  by 


Alaj 


LOUISVILLE  &  N. 


a  CO.  T.  SUITE. 


247 


to  the  pladDg  of  this  cotton  aa  tbe  ware- 
house platform. 

Aside  from  the  Mar})ury  and  Clark  Cases, 
those  cited  by  the  majority  did  not  Involve 
the  question  under  coDslderation.  Tbe  gen- 
eral rule  with  r^pect  to  when  motion,  and 
not  demurrer.  Is  appropriate,  Is  not  doubted. 
Its  application,  lu  this  Instance,  is  the  point 
at  issae. 

A  number  of  the  errors  assigned  relate  to 
the  refusal  of  the  court  to  permit  defend- 
ant, on  cross-examination  of  witness  Cun- 
ningham, to  elicit  testimony  as  to  the  price 
for  which  the  damaged  cotton  was  sold,  and 
also  the  extent  of  damage  In  consequence 
of  the  fact  that  the  cotton,  after  the  fire, 
lay  on  the  ground  exposed  for  30  days.  The 
witness  had  testified  that  the  damage  to  the 
cotton,  from  the  fire,  was  about  five  cents 
per  pound.  The  only  character  of  damage 
recoverable  under  the  complaint  was  that 
consequent  npon  the  burning.  No  damage 
was  claimed  on  any  other  account.  In  view 
of  these  issues,  it  is  manifest  that  the  proffer- 
ed testimony  was  irrelevant.  The  measure  of 
damages  In  this  action  Is  the  dlfTerence  be- 
tween the  market  value  before  and  after  the 
burning.  None  of  the  testimony  tended  to 
shed  light  on  that  issue.  Nor  were  the  ques- 
tions to  the  witness  allowable  on  the  cross 
as  tests  of  the  witness*  credibility.  The  wit- 
ness had  testified  to  the  value  of  the  cotton 
In  that  market  What  this  plaintiff  sold  the 
damaged  cotton  for  was  not  allied  to  the 
testimony  of  the  witness  or  to  the  Issue  in  the 
premises.  There  was  no  error  In  tbe  rulings 
Indicated. 

PlalntiCC's  counsel  were  cross-examining  the 
engineer,  who  had  testified  to  the  proper 
equipment,  construction,  and  operation  of  the 
engine  alleged  to  have  set  the  fire,  and  In 
that  connection  exhibited  what  is  indifferent- 
ly called,  in  the  bill  of  exceptions,  spark,  cin- 
der, or  piece  of  charcoal,  and  asked  the  wit- 
ness several  questions  with  the  evident  view 
of  eliciting  testimony  tending  to  show  that  the 
spark  arrester  was  faulty.  Thereupon  coun- 
sel for  defendant  objected  to  the  character  or 
method  of  the  examination,  it  was  over- 
ruled and  exception  taken.  We  can  perceive 
of  no  error  in  this,  even  If  the  objection  was 
assumed  to  be  ser^'lceable.  It  was  an  im- 
mediate testing  of  tbe  witness  upon  a  vital 
fact,  about  which  he  had  already  testified 
on  the  examination  in  chief,  viz.,  the  size  of 
sparks,  etc.,  possible  of  emission  through  a 
properly  conetrncted  and  installed  spark  ar- 
rester. 

Special  charges  12,  14,  15,  16,  and  18,  re- 
fused to  defendant,  are  the  basis  for  as  many 
assignments.  Those  numbered  14,  15,  and 
18  proceed  on  the  idea  that  the  action  is 
trespass.  The  counts  all  of  them  after 
amendment,  are  in  case,  for  the  consequential 
injary,  within  the  distinction,  between  tres- 
pass and  case,  announced  In  City  Delivery  Co. 
V.  Henry,  139  Ala.  161,  34  South.  389.  Charge 
12  was  outside  the  Issues  In  the  case.  The 


striking  of  pleas  2  to  6  eliminated  the  matter 
suggested  by  this  charge.  Charge  18  predi- 
cates a  finding  for  the  defendant  upon  the 
failure  of  the  plaintiff  to  take  due  care  to 
protect  his  cotton.  It  was  not  the  duty  of 
tbe  plaintiff  to  anticipate  negligence  on  the 
part  of  the  defendant.  The  complaiut  counts 
on  negligent  ignition  of  the  cotton.  The 
charge  would  have  turned  the  verdict  with- 
out reference  to  tbe  negligence  of  the  de- 
fendant.  It  was  hence  bad. 

The  remaining  error  assigned  arises  out  of 
the  refusal  of  the  affirmative  charge  request- 
ed by  the  defendant.  The  proof  for  the  plnin- 
tlff  embraced  testimony  of  a  witness  who  tes- 
tified that  he  saw  sparks  emitted  from  the 
defendant's  locomotive  set  fire  to  the  cotton 
of  which  plaintiff's  14  bales  were  about  a 
tenth.  Under  the  rule  declared  in  L.  &,  N. 
R.  R.  V.  Reese,  supra,  and  others  of  our 
decisions  following  It,  this  testimony  raised 
the  evidential  presumption  that  the  fire 'ig- 
niting the  cotton  was  the  result  of  negligence 
In  the  equipment,  construction,  or  operation 
of  the  locomotive.  The  defendant  sought  to 
rebut  the  prima  fade  presumption  through 
two  witnesses.  Assuming,  without  affirming 
it,  that  the  defendant's  testimony  rebutted 
the  presumption,  we  are  of  the  opinion  that 
tbe  ptaintilTs  evidence,  he  then  belug  £ujC  to 
proof  of  negligence  in  one  or  more*  of  the 
respects  whereby  It  may  have  Intervened,  to 
cause  the  firing  of  tbe  cotton,  rendered  tbe 
question  of  negligence  vel  non  one  for  the  Jury. 
The  witness  Waller  testified:  "My  attention 
was  attracted  by  a  blaze  of  fire  coming  out' 
of  the  engine.  I  saw  sparks  coming  out  of 
there  too.  I  suppose  they  were  as  large  as  a 
buckshot,  or  the  end  of  your  little  finger. 
They  were  In  unusual  numbers.'*  Henderson, 
a  machinist,  testified  that:  "Sparks  the  size 
of  my  little  finger  would  not  go  through  a 
properly  equipped  engine.  Sparks  the  size  of 
buckshot  would  not  go  through  a  properly 
equipped  engine."  The  witness  Carglll  tes- 
tified: That  he  saw  the  locomotive,  alleg- 
ed to  have  started  the  fire,  pass  by  the 
cotton.  That  he  "saw  red  hot  sparks  com- 
ing out  of  the  locomotive  as  It  came  by  the 
cotton.  These  sparks  were  as  large  as  No. 
4  buckshot."  That  he  saw  "red  hot  sparks, 
but  not  fiames."  That  "the  sparks  were 
pretty  thick  and  in  large  quantities."  The 
witness  Cunningham  testified:  That  he  saw 
"sparks  coming  out  of  said  engine.  The 
sparks  looked  very  large.  They  were  about 
as  large  as  the  end  of  your  little  finger.  This 
engine  was  running  along  in  two  or  three 
feet  of  this  cotton  when  It  was  throwing 
sparks.  •  •  •  Fire  came  out  of  the  en- 
gine too.  Sparks  fell  over  on  the  cotton,  and 
the  cotton  blazed  up.  •  •  * "  The  de- 
fendant's witness  Toung  testified,  oa  tbe 
cross:  That  a  "spark  the  size  you  are  show- 
ing me  would  come  out  if  there  was  a  hole  in 
It"  (spark  arrester) ;  that.  If  tbe  engine  was 
properly  equipped,  a  spark  of  the  size  exhib; 
Ited  would  not  come  out  There  Is  nothing 
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we  discover  In  the  bill  to  Indicate  the  size  of 
the  spark  or  cinder  testified  about  bj  Young. 
This  was  presumably  In  the  presence  of  the 
jury.  It  follows  that  we  cannot  review  satis- 
factorily thts  feature  of  the  evidence. 

We  have  set  forth  enough  of  the  testimony, 
though  not  all,  to  show  that  the  inquiry  of 
negligence  vel  non  'was  a  Jury  question. 
Southern  Ry.  Go.  t.  Darwin  <Ala.)  47  South. 
814. 

Justices  ANDERSON  and  DENSON  concur 
In  the  opinion  of  the  writer  that  the  Judgment 
should  be  affirmed;  but  the  majority,  indi- 
cated below,  rule  tliat  a  reversal  shall  be 
entered  because  pleas  2  to  6,  inclusive,  were 
stricken  on  motion. 

Reversed  and  remanded. 

DOWDEtU  O.  J.,  and  SIMPSON,  HAT- 
FIELD, and  BAYRB,  JJ.,  concur.  ANDER- 
SON. DENSON,  and  McOLEUiAN,  JJ^  dls- 


WESTERN  UNION  TELEGRAPH  CO.  T. 
HILL. 

(Supreme  Court  of  Alabama.    May  13,  1900. 
Rehearing  Denied  June  30,  1000.) 

X.  WOBDS  AND  PHBABES— "TELEOBAPH." 

A  "telegraph"  is  an  apparatus  or  macnine 
used  to  tiuismit  iDtelligence  to  a  distant  point 
by  means  of  electricity. 

[Kd.  Note.^For  other  definitions,  see  Words 
and  Pbreses.  voL  8,  pp.  089^-0897.] 

2.  WOBDS  AND  FflBASES— "TBLEOBAIC." 

A  "telesram"  Is  a  meiaage  transmitted  by 
the  telegraptt. 

8,  EifiNEKT  Doiuiii     80*)  — POBUO  Usn  — 

Tblbohaphs. 

A  telegraph  Is  such  a  public  nie  as  to  Jno- 
tlfy  the  exercise  of  eminent  domain. 

[Kd.  Note. — For  otlier  cases,  Mse  Eminent  Do- 
main, Cent  Dig.  I  81;  Dee.  Dig.  i  30.*] 

4.  Teleobaphs  AKn  Telephones  ({  28*)  — 
Tbanshisbion  *or  Messages. 

A  telegraph  company  ia  bound  to  serve  the 
pnbllc  without  discrimioatloa. 

[E6.  Note.— For  other  caaea,  see  Telegraphs 
and  Teleplumes,  Cent.  Dig.  i  16;  Dec  Dig.  f 
28.*] 

5.  TELBORAPUS  and  TEI.KFH0NE8  (|  54*). 

A  telegraph  company  caaoot  evade  liabil- 
ity for  any  negligence  by  contract 

[Ed.  Note.— For  other  caaeSi  see  Telegrsplis 
and  Tei^hones,  Cent  Dig.  ff  39-47;  Dec  Dig. 
i  64*1 

6.  Tei^eobaphs  and  Telefhones  (I  36*)  — 
Cabe  Requibed. 

A  tel^rapb  company  is  not  an  Inaurer. 

IT^.  Vote.— For  other  ctiffs,  see  TelegrapliH  and 
Telephones.  Cent  Dig.  8  20;  Dec.  Dig.  $  88.*] 

7.  Telegraphs  and  Telephones  (S  37*)  — 
Keolioence— Liability. 

The  mere  fact  that  a  messaite  offered  did 
not  comply  with  the  rules  of  the  company  by 
beinf;  on  its  regular  blanks,  but  is  telephoned 
to  the  operator,  does  not  affect  its  liability, 
wliere  the  negligence  complained  of  Is  failure  to 
deliver. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
snd  Telephones.  Dec.  Dig.  {  37.*] 


8.  Teleqbaphs  and  Telephones  Q  SS*)  — 
Tbanshisbion  or  Me:s8aoe8. 

Upon  the  receipt  of  a  message.  It  is  the 
duty  of  the  telegraph  TOmpany  to  transmit  it 
witboat  delay,  and  if  from  any  cause  it  is  im- 
possible to  transmit  the  message,  or  if  delay 
be  necessary,  the  company  should  inform  the 
sender ;  certainly  so  if  the  message  shows  on  its 
face  the  importance  of  lusty  transmission  and 
delivery. 

[Ed.  Note.— For  other  cases,  see  Telefrrapha 
and  Telephones,  Cent  Dig.  S  83;  Dec.  Dig.  i 
38.*] 

9.  Teleobapus  and  Telephones  (S  S8*)  — 
Dblivebt  of  Message. 

Delivery  of  a  message  shonid  be  made  as 
soon  after  transmisaton  as  is  reasonably  prac- 
ticable. 

[EA.  Note. — For  other  cases,  see  Telurapha 
and  Telephones,  Cent  Difr  f  33;  Dec  Dig.  i 
8&*] 

10.  Telkoraphs  and  TBLBPnoNBS  a  73*)  — 
Dblat  in  Delivebt— Questions  fob  Jubt. 

What  constitutes  due  diligence  as  to 
prompt  deliveiy  Is  usually  a  qnestion  for  the 

jury. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  76;  Dec  Dig.  | 
73.*] 

11.  TELEOBAPBS  and  TELEPnONES  S  31*)  — 
Rules  op  Coupant. 

Telegraph  companies  have  a  right  to  pro- 
vide reasonable  regulations  as  to  hours  during 
which  it  will  do  business,  and  the  reasoaablene-s 
of  the  regulation  will  depend  largely  upon  ihe 
character  of  bosiness  done,  the  locali^  of  the 
office,  and  Is  often  a  mixed  question  of  law  and 
fact. 

[Ed.  Note— For  other  eases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  20 ;  Dec  Dig.  | 
31.*] 

12.  Teleobaphs  and  Telephones  ({  87*)  — 
Roles  of  Company- Waives. 

A  telegraph  company  may  waive  its  mlea 
as  to  office  hours,  and  It  cannot  receive  or 
transmit  messages  out  of  its  office  hours,  es- 
pecially when  that  fact  is  not  brought  home  to 
the  patron,  and  then  set  up  tliat  relation  as  a 
defense  to  an  action  for  a  oresch  of  its  contract 
or  for  ita  negligence  In  falling  to  deliver. 

tEd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  I  87.*] 

13.  Action  d  27*)  — I^at  in  Delivbkt  — 
Form  of  Reuedt. 

An  action  against  a  telegraph  company  tor 
delay  in  delivering  a  telegraph  message  was  not 
necessarily  ex  contractu,  but  may  be  ex  delicto 
for  the  breach  of  a  duty;  injury  in  such  case 
being  more  often  the  result  of  a  breach  of  duty 
impmed  by  law,  or  a  breach  ol  doty  growing  out 
of  the  contract  than  a  mere  breech  of  the  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  SS  160-164;  Dec.  Dig.  I  27.*] 

14.  Teleqbaphs  and  Telephones  (S  68*)— 
Damages- Mental  Anguish. 

Where  plaintiff's  wife  sent  him  a  telegram 
reading,  "Baby  dying,"  and,  owing  to  delay  in 
delivery,  plaintiff  was  not  able  to  be  present 
wittk  his  wife  aod  in  time  to  prepare  the  body 
for  removal  and  interment,  and  plaintiff  sued  ex 
contractu  for  the  recovery  of  the  amount  paid 
for  the  transmission  of  the  messsge  and  for 
mental  angoiab,  he  was  entitled  to  recover  such 
damages. 

[Ed.  Note.— For  other  coses,  see  Telegraphs 
and  Telephones,  Cent  Dig.  SS  60,  70;  Dec.  Dig. 
168.*] 
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15.  TELEOBAPH0  AND  TaLBPHOlIBB  (f  27*>— 

Deut  iw  Deuvmt— Actions— What  Law 

GOTEBHS, 

Where  plaindlTs  wife  sent  him,  from  a 
point  io  Georgia  to  a  point  In  Alabama,  a  tele- 
gram announcing  that  their  baby  was  dying, 
and,  owinx  to  negligent  delay  in  delivering,  be 
waa  nnabie  to  be  present  with  hb  wife  and  in 
time  to  prepare  tne  body  for  lemoral  and  in- 
terment, and  no  breach  oi  the  contract  occurred 
in  Georgia,  and  any  neeliKence  causing  delay 
in  delivery  occurred  in  Alabama,  in  an  action 
ex  cmtracta  in  rach  state  plaintiff  was  entitled 
to  recover  for  mental  ongaUh  under  the  law  of 
Alabama,  though  no  such  recovery  coald  be  bad 
io  G«oi%ia. 

[Ed.  Note— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  8  27.*] 

IBl  Torts  (J  2*)— What  Law  Gotebrs. 

Where  a  tort  'is  committed  In  one  state  aud 
■ued  on  in  another,  the  lex  loci  delicti  controls. 

[Ed.  Note.— For  oth»r  caoei}  see  Torts,  Gent 
Dig.  I  2;  Dee.  Dig.  I  2.*] 

17.  CoimAOTB  (1 101*)— What  Law  Qomm. 
Provisions  in  a  contracl  made  In  another 

state  will  be  enforced  here  only  to  the  extent 
that  the  contract  is  lawful  in  this  state., 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i|  455-461 ;  Dec  Dig.  f  101.*] 

18.  Teleobafhs  aivd  Telephones  (1  66*)  — 
Delat  ir  Dklivkbt  or  Mkssaob— AonoK— 

EVIDINCB. 

In  an  action  against  a  telegraph  company 
for  net^lgent  delay  in  delivering  a  message  to 
plaintiff,  where  it  appeared  that  the  operator 
at  the  raceiving  office  did  not  know  plaintiff's 
residence,  it  was  proper  to  admit  evidence  that 
plaintiff  bad  a  telephone  In  his  house,  that  there 
was  one  in  the  receiving  telegraph  office,  aod 
that  plaintiff  bad  frequently  received  messages 
from  defendant  over  the  telepbone. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  JMg.  {  62 ;  Dee.  Dig.  I 

ca*] 

19l  Teueoeafhs  and  TELBPHonn  (I  88*)  — 
Rules  of  CoHPAifT— Waives  of  Httleb. 
A  telegraph  company  waives  Its  rules  as  to 
office  boars  when  it  accepts  a  message  for  trans- 
mission and  delivery  outside  of  the  office  hours, 
without  informing  the  eeiider  of  such  rules,  or 
without  explainiog  to  him  that  it  would  not  be 
transmitted  or  delivered  until  the  time. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  |  S8.*] 

20.  Telegsaphs  and  TELXFHonss  (I  7S*)— 
QUESTIOKS  FOB  JTTBT. 

In  sn  action  for  negligent  dela^  In  the  de- 
livery of  a  telegram,  held  a  questioo  for  the 
Jury  whether  defendant  had  waived  its  rules  as 
to  office  hours. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Dec.  Dig.  {  73.*] 

21.  New  Tbial  (k  62*)— QironEnT  Vebdict. 
Tlia  fact  that  iofors  agreed  aaiong  tbem- 

aelres  to  render  a  quotient  verdict,  ana  after- 
wards declined  to  do  so  asd  did  not  arrive  at 
their  verdict  in  that  manner,  does  not  render 
their  verdict  a  quotient  one  so  as  to  anthorize 
a  new  trial. 

[Ed.  Note.— -For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  104;  Dec.  Dig.  {  S2.*] 

22.  Tkleoraphb  akd  Telephones  ({  71*)  — 
Neoliobrce— Damages. 

Where,  through  wrongful  negligent  delay 
on  Che  part  of  defendant  telegraph  company  to 
dfUTcr  a  message,  plaintiff  was  unable  to  be 
present  with  his  wife  and  in  time  to  prepare  the 
body  of  their  deceased  child  for  removal  and 


interment,  a  verdict  of  91,100  for  mental  an- 
guish was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  74 ;  Dec.  Dig.  $ 
71.*] 

23.  Pleadihg  (f  136*)— Plea  ir  Bab— Sdpfi- 

CIBNOY. 

In  an  action  against  a  telegraph  company 
for  negligent  delay  in  the  delivery  of  a  mea- 
sage,  a  plea  that  the  contract  was  made  in 
anouier  state,  and  should  be  governed  accord- 
ing to  its  lavra,  under  which  plaintiff  could  not 
recover  damages  for  mental  aaguisb,  was  de- 
murrable, as  the  plea  was  intended  ror  one  in 
bar,  snd  only  went  to  the  measure  of  damages, 
and  the  qnestlon  should  have  been  raised  by  ob- 
jections to  the  evidence,  motions  to  strike,  or 
mstnictions, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  284;  Dec  Dig.  g  136.*] 

2^Telegbaphb  ard  Teu:phore8  <(  74*)  — 
Tbansuission  of  Message  —  AonoK  —  Xn- 

STBUCnONB. 

In  an  action  ajsalnst  a  telegraph  company 
for  negligent  delay  in  the  delivery  of  a  message, 
it  was  proper  to  charge  that,  though  defendant 
had  adopted  office  houis.  if  It  undertook  to 
transmit  the  message,  the  Jury  had  a  right  to 
look  to  that  circumstance,  the  nature  of  the 
message,  and  everything  else  in  the  case,  in  say- 
ing whether  defendant  was  negligent 

[Ed.  Not&— For  other  cases,  see  Tel^raphs 
and  Telephones.  Dee.  Dig.  |  74.*] 

Appeal  from  Git7  Oonrt  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  W.  W.  HIU  against  the  Western 
Union  Telegraph  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

George  H.  Fearons,  Campbell  &  Walker, 
and  Bushton  &  Coleman,  for  appellant.  S. 
H.  Dent,  Jr.,  for  app^ee. 

HATFIELD,  J.  Tbla  was  an  actl<ni  t^  ap- 
pellee against  appellant  to  recover  damages 
for  failure  to  deliver  witbin  a  reasonable 
time  a  telegram,  and  that,  by  reason  of  such 
failure  on  tlie  part  of  the  telegraph  com- 
pany, the  plaintiff  did  not  receive  the  mes- 
sage In  time  to  reach  Gainesville  In  the  state 
of  Geoi^,  80  aa  to  be  present  with  his 
wife  and  in  time  to  pr^ra  the  body  <tf  their 
child  for  removal  and  Interment,  and  claims 
as  actual  damagea  '40  cents  paid  to  the  de- 
fendant company  for  sending  the  message  and 
for  mental  pain  and  anguish  suffered  by  the 
plaintiff  in  consequence  thereof.  To  this 
complaint  the  defendant  filed  pleas,  one  set- 
ting up  the  general  Issue,  uid  special  i>lea 
No.  2,  which  waa  in  words  and  figures  aa 
follows:  "CQ  For  further  answer  to  said 
complaint,  this  defendant  says:  That  the 
contract  for  transmission  and  delivery  of 
the  telegram,  for  the  breach  of  which  this 
action  was  brou^t,  was  not  made  In  the 
state  of  Alabama,  but  was  entered  into  be- 
tween the  plaintiff's  agent  and  the  defend- 
ant in  the  Btate  of  Georgia,  and  was  to  be 
partly  performed  in  the  state  of  Georgia; 
that  said  contract  la  to  be  construed 
and  governed  according  to  the  lows  of 
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the  state  of  Georgia ;  that  under  tiie  laws 
of  the  state  of  Georgia,  as  construed  by 
Its  highest  court,  plaintiff  cannot  recov- 
er the  special  damages  for  mental  pain 
and  anguish  claimed  In  each  count  of  tnc 
complaint."  To  which  special  plea  the  plain- 
tiff demurred,  and  the  court  sustained  the 
demurrer.  The  trial  was  had  upon  the 
general  Issue,  and  resulted  In  a  verdict  for 
the  plahitlff  for  fl,100.40.  The  defendant 
subsequently  made  a  motion  to  set  aside  the 
verdict,  because  It  was  contrary  to  the  evi- 
dence, because  the  verdict  was  excessive,  and 
because  it  was  a  quotient  verdict.  On  hear- 
ing this  motion,  upon  the  affidavit  made  In 
connection  therewith,  the  court  overruled  the 
motion,  and  the  d^endont  then  and  there 
duly  excepted. 

The  facts  as  shown  by  the  record  are 
substantially  as  follows:  The  wUe  of  plain- 
tiff and  his  oldest  child,  years  old,  and 
the  one  who  died,  who  was  about  21  or  22 
months  old,  were  at  Gainesville,  Oa.,  during 
the  summer  of  1906.  That  the  plaintiff  was 
there  a  while  end  left  about  a  week  before 
the  death  of  the  child,  and  Instructed  his 
wife  that.  If  any  change  took  place  in  the 
condition  of  the  child,  to  wire  or  phone  him 
at  once  In  order  that  he  mlglit  come  back. 
At  about  6:80  o'clock  Sunday  morning,  on 
July  IS,  1006,  the  landlady,  Mrs.  Bell,  with 
whom  Mrs.  Hill  was  stopping  tdephoned  to 
the  defendant  company's  ofl9ce  at  Gainesville 
asking  the  agent  to  take  over  the  telephone 
for  tranamlssion  a  telegram  reading  as  fol- 
lows: "Gainesville,  Ga.,  7-16-1906.  W.  W. 
HIU,  643  South  Lawrence  Street,  Montgom- 
ery. Come  on  first  train.  Baby  dying. 
[Signed]  Mrs.  W.  W.  Hill."  That  the  oper- 
ator got  up,  dressed,  and  went  to  ttie  office 
of  the  telegraph  company  and  sent  the  mes- 
sage at  6 :43  a.  m.,  Eastern  time,  to  Atlanta, 
Ga.  That  the  amount  paid  for  the  message 
was  40  cents.  That  lietween  6  and  7  a.  m. 
Central  time  the  same  morning  another  agent 
of  the  defendant  company  was  on  duty  at 
the  defendant's  office  at  Montgomery  for  the 
purpose  of  testing  wires  and  to  send  out 
linemen,  etc.  That  at  6:15  a.  m.  Central 
he  got  a  call  from  the  chief  clerk  at  At- 
lanta. That  the  chief  clerk  at  Atlanta  said 
to  him,  "Take  this  rush  message."  That  he 
then  took  the  message  over  the  wire,  wrote 
It  out,'  and  hung  It  on  the  file  where  the  tele- 
grams always  hung  and  where  the  delivery 
clerk  got  them.  That  there  was  no  one  In 
the  office  at  the  time  but  him  and  no  mes- 
senger boys.  That  the  office  hours  of  de- 
fendant In  Montgomery  In  week  days  were 

7  o'clock  in  the  momli^  and  on  Sundays 

8  o'clock.  That  the  business  was  conducted 
at  Montgomery  as  follows:  The  opwators 
took  the  message  over  the  wires,  and  that 
check  boys  came  around  and  checked  up  the 
messages  and  carried  them  to  the  messenger 
clerk,  and  that  he  fixed  them  up  and  sent 
them  out  hy  the  messenger  boys.  That  the 
office  was  not  open  for  business  on  Sunday 


mornings  until  8  o'clock.  That  the  agent  In 
the  office  who  received  this  message  had  only 
been  In  Montgomery  about  10  days  and  did 
not  know  plaintiff's  residence.  That  It  also 
appeared  that  there  was  a  telephone  In  the 
office  of  the  Western  Union  Telegraph  office, 
and  that  Mr.  Hill  also  bad  a  telephone  at  his 
residence.  Plaintiff,  Mr.  HIU,  got  a  message 
over  the  long  distance  telephone  from  Selnia 
about  S  o'clock  Informing  him  of  the  danger- 
ous condition  of  his  child,  and  that  he  left 
his  house  at  about  8:20  and  drove  to  the 
de[>ot.  That  a  messenger  boy  was  started 
with  this  message  at  about  8 :20.  The  boy, 
not  finding  him  at  borne,  followed  him  to  the 
depot  and  delivered  the  message  at  8:50. 
That  a  through  train  left  Montgomery  at 
6 :55  a.  m.,  which  went  through  Atlanta  and 
by  Gainesville,  reaching  Gainesville  at  2 
o'clock.  That  a  local  train  left  Montgomery 
for  Atlanta  at  9:1S.  Mr.  Hill  went  on  this 
train  to  Atlanta,  wiring  his  wife  to  come  to 
Atlanta.  He  met  his  wife  In  Atlanta  with 
the  corpse  of  the  chlld^  The  train  he  went 
on  made  no  connectltm  at  Atianta.  He  reach- 
ed Atlanta  about  2  or  3  o'clock  In  the  aft- 
ernoon. That  plaintiff  telephoned  from  At- 
lanta to  Gainesville  about  making  arrange- 
ments for  bringing  the  child  home.  That 
there  was  no  relative  of  his  wife  at  Galnes- 
yllle  at  the  time.  That  his  wife  reached  At- 
lanta about  6  o'clock  In  the  afternoon.  That 
be  was  in  Atlanta  hy  himself  from  2  o'clodc 
until  6  o'clock.  The  child  died  about  8  o'clock 
In  the  morning  of  the  15th  of  July.  ■ 

Various  errors  are  assigned :  First,  to  the 
sustaining  of  the  demurrers  to  defendant's 
special  plea  No.  2  and  the  exclusion  of  the 
decision  of  the  Suiireme  Court  of  Georgia  in 
the  case  of  Chapman  v.  Western  Un.  Tel.  Co., 
88  Ga.  763,  15  S.  B.  901,  17  L.  B.  A.  430.  SO 
Am.  St.  Rep.  183,  and  to  the  exclusion  of 
certain  sections  of  the  Georgia  Code,  and  to 
other  rulings  as  to  the  evidence  and  to  the 
giving  and  refusing  of  Cwtaln  charges,  and 
to  the  refusal  of  the  court  to  set  aside  the 
verdict  for  the  reason  assigned  in  the  mo- 
tion. 

Probably  tbe  most  serious  question  Involv- 
ed by  this  appeal,  and  the  assignment  Insist- 
ed upon  most  strenuously  by  counsel  for  ap- 
pellant. Is  that  under  the  laws  of  Qeoi^la 
damages  are  not  recoverable  for  mental  an- 
guish in  cases  for  failure  to  deliver  or  delay 
In  delivering  telegrams,  like  the  one  In  ques- 
tion, and  that,  tlie  contract  the  basis  of  this 
action  being  made  In  Georgia,  the  laws  of 
Georgia  govern  as  to  the  damages  recov- 
erable for  the  delay  or  failure  to  deliver  the 
tel^am  in  question.  It  Is  Insisted  by  coun- 
sel for  appellant  that  the  lex  lod  contractus, 
and  not  the  lex  fori,  governs  the  measure  of 
damages  In  this  case.  Tbe  complainant  con- 
tained two  counts,  and  both  are  treated  as 
counts  ex  contractu.  It  most  be  conceded 
that  there  is  much  conflict  of  authorities  on 
tbe  question  as  to  what  law  governs  fbe 
recovery  in  telegraph  cases  where  a  telegram 
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is  sent  from  one  state  to  another;  some 
hoUlDg  that  the  law  of  the  state  In  which 
the  tel^ram  origliiated  ^Tema,  and  others 
holdfng  that  the  law  of  the  state  where  It  is 
delivered,  or  where  the  negligent  act  com- 
plained of  or  where  the  breach  of  the  con- 
tract occurred,  govema  as  to  the  measure 
of  damages.  It  is  conceded  that  the  law  of 
the  f<Hiim  will  gorem  In  matters  pertaining 
to  remedy;  but  It  Is  insisted  by  appellant 
that  by  "remedy"  here  Is  meant  such  mat- 
ters as  pertain  to  the  character  and  form 
of  action,  evidence,  procedure,  mode  of  re- 
dress, llmftations,  executions,  etc.,  and  that 
the  damages  to  be  allowed.  If  fixed  or  lim- 
ited by  law,  pertain  to  the  right,  and  not 
to  the  remedy.  So  far  as  we  know,  this 
qneetlon  has  not  been  before  passed  upon  by 
tbls  court  wltii .  r^ard  to  telegraph  cases, 
though  there  are  a  number  of  cases  which 
may  be  analogous.  As  this  court  has  said : 
"A  contract  Is  usually  go\%med  as  to  Its 
nature,  obligation,  validly,  and  Interpretation 
by  the  law  of  the  place  where  It  Is  made,  un- 
less It  Is  to  be  wholly  performed  In  another 
state,  in  which  case  the  place  of  perform- 
ance, or  In  which  the  parties  agree,  must 
goTem.*'  2  Mayfleld's  Digest  p^  668,  subject 
"Conflict  of  Laws." 

It  ^ould  be  remembered  that  In  this  case, 
as  in  most  cases  for  failure  to  deliver  or  de- 
lay in  delivering  telegraph  messages,  while 
a  contract  Is  spoken  of  and  the  actions  are 
often  brought  as  for  a  breach  of  a  contract, 
In  fact,  there  Is  no  express  contract,  or  any 
express  agreement.  Whatever  contract  or 
agreement  that  .exists  la  an  implied  one,  and 
Is  usually,  though  not  always,  a  breach  of 
duty  Imposed  by  law,  rather  than  a  breach 
of  an  express  contract;  but  It  may  be  safd 
that  it  is  often,  as  in  this  case,  a  breach  of 
an  Implied  contract 

A  "tel^raph"  Is  defined  as  an  apparatus 
or  machine  used  to  transmit  Intelligence  to 
a  distant  point  by  means  of  electricity.  A 
"telegram"  Is  a  message  or  dispatch  trans- 
mitted by  the  tel^aph.  A  telegraph  Is  such 
a  public  use  as  to  Justify  the  exercise  of 
the  fight  of  eminent  domain  and  to  author- 
ize the  sovereign  to  regulate  the  business 
by  a  proper  law.  Telegraph  companies  are 
in  many  respects  analogous  to  common  car- 
riers. Like  common  carriers,  they  are  bound 
to  serve  the  public  without  discrimination 
and  cannot  evade  liability  for  the  conse- 
quences of  their  negligence  by  any  contract. 
Unlike  common  carriers,  they  ore  not  insur- 
ers. A  tel^aph  company  is  therefore  an 
important  public  agency  and  an  instrument 
of  commerce.  Consequently  the  duties  and 
obligations  of  a  telegraph  company  do  not 
arise  entirely  out  of  contract,  being  a  quasi 
public  institution.  This  duty  and  liability 
Is  not  measured  by  the  standard  of  private 
Indlvidnals.  The  contracts  for  sending  and 
delivering  messages,  such  as  the  one  in  ques- 
tion, give  force  and  effect  to  these  public 
dattea  which  the  law  imposes.  Some  these 


duties  are  to  accept  for  transmission  all 
proper  messages  tmdered  by  persons  wh^ 
comply,  or  offer  to  comply,  with  the  reason- 
able rules  and  regulations  of  the  company; 
but  the  mere  fact  that  the  message  offered 
did  not  comply  with  the  rules  of  the  com- 
pany by  being  on  its  regular  blanks,  but  Is 
simply  telephoned  to  the  operator,  does  not 
affect  Its  liability,  where  the  negligence 
complained  of  Is  failure  to  deliver  after 
transmission. 

Upon  the  receipt  of  the  message  It  Is  the 
duty  of  the  telegraph  company  to  transmit 
it  without  delay,  and  If  from  any  cause  it 
is  Impossible  to  transmit  the  message,  or 
If  delay  will  be  necessary,  the  company 
should  Inform  the  sender;  certainly  so  If 
the  message  shows  on  its  face  the  Import- 
ance of  hasty  transmission  and  delivery.- 
The  message,  when  transmitted,  must  be  de- 
livered to  the  addressee  or  his  authorized 
agent.  Delivery  should  be  made  as  soon 
after  transmission  as  Is  reasonably  practica- 
ble. The  duty  of  early  delivery  is  as  neces- 
sary as  the  prompt  transmission.  What 
oonstttntes  due  diligence  as  to  prompt  deliv- 
ery is  usually  a  question  for  the  Jury,  and 
usually  depends  upon  the  facts  of  each  par- 
ticular case.  Telegraph  companies  have  a 
right  to  provide  reasonable  regulations  as 
to  hours  during  which  it  wiU  do  business, 
and  the  reasonableness  of  the  regulation  will 
depend  larg^  upon  the  character  of  busi- 
ness done,  the  locality  of  the  office,  and  is 
often  a  mixed  question  of  law  and  fact;  but 
a  telegraph  company  may  waive  Its  rules  as 
to  office  hours,  and  It  cannot  receive  or 
transmit  a  message  out  of  Its  office  hours, 
especially  when  that  fact  is  not  brotu;ht 
home  to  the  patron,  and  then  set  up  that 
regulation  as  a  defense  to  an  action  for  a 
breach  of  its  contract  or  for  Its  negligence  in 
falling  to  deliver.  These  rules,  like  any 
other  rules  of  other  companies,  are  designed 
for  the  benefit  and  protection  of  the  com- 
pany Itself,  and  may  be  waived  expressly 
or  by  implication.  Wilson's  Case.  08  Ala.  32, 
9  South.  414,  30  Am.  St.  Hep.  23. 

The  rule  as  to  the  measure  of  damages 
against  telegraph  companies  for  failure  to 
deliver  or  to  deliver  promptly,  or  for  negli- 
gence in  the  transmission  and  delivery,  un- 
fortunately la  not  well  settled,  and  the  de- 
cisions of  the  various  courts  of  the  United 
States  are  far  from  being  uniform,  and  many 
decisions  of  the  same  court  of  many  states 
are  conflicting.  Actions  against  telegraph 
companies,  like  the  one  In  question,  are  not 
necessarily  ex  contractu.  They  may  be  ex 
delicto  for  the  breach  of  a  duty;  the  right 
of  action  somewhat  depending  upon  the  Im- 
plied contract  of  sending  as  to  make  the 
general  rule  relating  to  damages  for  breach 
of  a  contract  applicable.  Injury,  in  such 
cases.  Is  more  often  the  result  of  a  breach 
of  duty  Imposed  by  law,  or  a  breach  of  duty 
growing  out  of  the  contract,  than  a  mere 
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breach  of  the  contract  The  contract  nanally 
serves  mer^  to  show  the  relation  of  the 
parties  and  the  existence  of  a  duty  breached, 
which  duty  la  more  often  Imposed  by  law 
Qian  by  contract  There  1b  rarely  any  ex- 
press contract  between  the  parties.  What- 
ever exists  is  usnally  Implied.  Of  course, 
parties  can  make  contracts  with  regard  to 
sending  and  delivery ;  but  we  are  ^peaking 
now  of  the  usual  contracts. 

Likewise,  the  authoritln  are  far  from 
nnlform  as  to  whether  or  not  damages  for 
mental  anguish  are  recoverable  In  actions 
for  failure  or  delay  In  delivering  or  trans- 
mitting telegrams ;  some  courts  holding  that 
tbey  are  recoverable  in  certain  actions  and 
not  In  others,  some  courts  holding  that  they 
are  recoverable  under  certain  conditions  and 
not  under  others,  and  some  holding  that  they 
are  not  recovmible  In  any  action  or  under 
any  condition.  These  various  rulings  and 
conflicting  decisions  involve  various  perplex- 
ing questions,  as  to  all  of  which  very  few 
agree.  One  is :  Whether  the  sendee  as  well 
as  the  sender  can  recover ;  whether .  the 
action  is  in  contract  or  In  tort ;  whether  the 
mere  violation  of  a  contract  as  to  injured 
feelings,  and  mental  anguish,  disconnected 
and  disassociated  from  physical  injury  or 
injury  to  estate,  is  an  dement  of  damages; 
to  what  extent  the  message  must  show  on  Its 
face  the  relationship  of  the  parties;  and 
whether  damages  for  mental  anguish  are  in 
their  nature  punitive  or  compeosatory.  Bow- 
ever,  the  rule  has  been  settled  In  this  atat^ 
and  probably  cannot  be  better  or  more  suc- 
cinctly expressed,  than  was  done  by  Chl^ 
Justice  McClellan  in  the  case  ot  Blount  ▼. 
Western  Union  TeL  Co.,  126  Ala.  107,  27 
South.  779,  as  follows:  '^e  complaint  in 
this  case  claims  damages  mily  for  mental 
suffering.  Buch  damages  are  not  recoverable 
in  actions  for  the  nondelivery  or  ne^gent 
delivery  of  tel^ams,  excqit  in  case  where 
there  is  a  rlg^t  of  recovery  aside  from  such 
injuries.  There  can  be  no  recovery  of  actual 
BubstanUve  damages  for  physical  injuries  or 
injuries  In  estate  here,  for  no  auch  damages 
are  claimed.  There  can  be  no  recovwy  here 
of  nominal  damages  as  for  a  breach  of  con- 
tract—to which  we  have  held  that  damages 
for  mental  suflSerlng  may  be  superadded — 
because  the  complaint  Is  not  upon  contract 
but  purely  in  tort.  No  recovery,  apart  from 
damages  for  mental  sufferlpg.  in  other  words, 
can  be  had  on  this  complaint  and  therefore 
no  recovery  for  mental  suffering  can  be  had.** 
Or  Chief  Justice  Tyson,  in  Westmoreland's 
Case,  151  Ala.  819.  44  South.  S83,  to  this 
effect :  "Such  damages,  notwithstanding 
their  elusive  character,  are  actual;  but  tbey 
are  ordinarily  not  the  natural  result  of  a 
breach,  and  thus  not  within  the  contempla- 
Uoa  of  the  parties.  In  cases  where  th^  are 
not  clearly  omtemplated,  it  would  be  danger- 
ous and  unfair  In  the  ntrane  to  allow  than. 
When  tba  message  la  between  persons  of 
a  close  degree  of  relatlonriiip  and  r^tes  to 


exceptional  events,  such  as  sickness  or  death 
of  such  relations.  In  which  a  failure  to  de- 
liver obviously  compr^ends  mental  distress 
and  anguish,  we  have  allowed  such  anguish 
as  an  Item  of  damages;  but  to  extend  as  a 
natural  result  the  allowance  on  other  oc- 
caslous  would  In  our  Judgment  tend  to  pro- 
mote and  encourage  a  species  of  litigation 
more  or  less  speculative  in  Its  nature,  and 
unjust  and  oppressive  In  Ita  result."  Crock- 
er's Case.  135  Ala.  492,  33  South.  49,  69  U 
R.  A.  398;  Ayers*  Case,  131  Ala.  391.  31 
South.  78,  90  Am.  St.  Rep.  92;  Water's  Case, 
139  Ala.  653.  36  South.  773;  Crumpton's 
Case,  138  Ala.  632,  36  South.  517;  Hender- 
son's Case,  89  Ala.  510,  7  South.  419,  18 
Am.  St  Rep.  148;  Krichbaum's  Case,  132 
Ala.  685,  81  South.  607 ;  Cunnlngbam's  Case, 
89  Ala.  814,  14  South.  679;  Wilson's  Case, 
93  Ala.  82,  9  Sooth.  414,  80  Am.  St  Rep.  23 ; 
McNalr's  Case,  120  Ala.  09,  28  South.  SOL 
As  was  said  by  Chief  Justice  Tyscm  In  West- 
moreland's Case,  above :  "It  Is  often  a  qnes- 
tlon  difficult  to  determine,  vrhetber  an  action 
from  its  mere  nature  or  in  its  form  la  in 
case  or  assumpsit  •  *  *  Manifestly  the 
measure  of  damages  in  such  cases  cannot  be 
altered  Sn  any  material  respect  1^  a  mere 
adoption  of  one  form  of  action  rather  than 
another  for  the  redress  of  the  same  griev- 
ance." 

As  to  the  main  qneatlons  Involved  in  this 
appeal,  as  to  whether  the  laws  of  Georgia 
or  of  Alabama  should  control  In  determining 
whether  or  not  damages  for  mratal  anguish 
were  recoverable  in  this  action,  we  are  met 
again  with  the  condition  that  there  is  more 
conflict  In  the  decisions,  if  possible,  than  ot 
the  law  of  the  two  states  as  to  which  of  the 
two  laws.  If  dUferent,  should  control  The 
question  has  been  treated  fully  In  a  note 
to  the  mse  of  Gray  v.  Telegraph  Co.,  as  re- 
ported In  01  Am.  St  Rep.  706.  in  whldi  the 
annotator  concedes  the  conflict,  but  probably 
Is  constrained  to  the  view  that  the  lex  loci 
contractus  controls  in  such  cases.  The  qoes- 
tlon  has  also  been  reviewed  by  annotatora 
In  the  Lawyers'  Reports  Annotated.  See 
note  to  case  of  Hnghes  t.  Pa.  Ca,  63  L.  ft  A. 
532.  This  annotetor  also  concedes  the  con- 
flict and  reviews  many  of  the  conflicting  de- 
cisions. There  are  various  other  conflicting 
dedslons  than  those  reviewed  by  the  anno- 
tetors.  The  writer  of  the  text  In  the  Ameri- 
can and  English  Encyclopedia  of  Iaw  (I2d 
Ed.]  vol.  27,  p.  1079)  states  the  law  applU 
cable  to  this  case  as  follows:  "The  fact  that 
damages  for  mental  anguish  alone  are  not 
recoverable  under  the  laws  of  the  state  from 
which  the  message  was  sent  will  not  pre- 
clude a  recovery  of  sudi  damages  in  the 
state  to  which  the  message  was  directed, 
where  the  laws  of  the  latter  stete  permit 
such  recovery.  Lltewlse,  a  recovery  for  anch 
damages  may  be  had  in  the  state  whnoe  the 
message  was  sent  although  they  may  not  be 
recoverable  under  the  laws  of  the  stete  where 
the  message  was  to  be  dellvwed.  But  wliea 
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the  U.W  of  fhe  place  whoice  the  message 
was  sent  and  that  of  tbe  place  of  dellvo? 
botb  refose  to  recognise  such  damages,  they 
caanot  be  recorered,  although  the  action  may 
hare  been  bronght  In  a  Jnrtadlctlon  which 
Tecognlses  tiie  right  to  recover  them." 

After  a  carefti]  examination  of  all  these 
anthoritlefl^  we  deem  the  aonaOia  role  to  b^ 
In  cases  like  ttie  oae  at  bar,  though  we  do 
not  decide  that  the  same  nile  would  apply 
In  all  cases,  that  tbe  laws  of  Alabama  should 
govern  In  this  cas^  fOr  the  reason  that  the 
complaint,  as  well  as  the  undisputed  evi- 
dence shows  that  whether  the  injury  was 
the  result  of  a  breach  at  a  contract,  ot 
whether  it  was  the  result  of  a  breach  ol  a 
duty  growing  out  of  a  contract  or  imposed 
W  law,  It  occurred  solely  within  the  state 
of  Alabama,  and  tiiat  the  parties  to  the  con- 
tract and  tiie  contract  itself,  if  any  existed, 
provided  tor  or  allowed  the  conti^ct  to  be 
perftwmed  partly  at  least  in  Alabama.  No 
breach  of  tbe  contract  occurred  In  the  state 
of  Georgia  either  as  alleged  in  the  con^lalnt 
or  as  shown  by  the  evldmce  No  negligent 
act  was  allied  to  have  occurred  In  that 
state  or  was  ahown  by  the  evidence  to  have 
occurred  there.  Tbe  wrong  complained  of, 
and  If  shown  to  exist  by  the  evidence,  occnr^ 
red  in  Alabama.  The  plaintiff -resided  In 
Alabama.  He  had  a  ri^t  to  bring  his  ac- 
tion In  Ow  conrts  of  Alabama  either  tar  a 
breach  of  the  ctmtract  or  tor  a  breach  of 
doty  Imposed  by  law  and  the  contract  to- 
gether. If  tbe  action  had  been  In  tort,  rather 
than  in  contract,  then  we  think  it  certain 
that  the  laws  of  Alabama  would  control, 
and  we  can  see  no  reason,  tiiongh  there  la 
authority  to  the  contrary,  that  the  laws  of 
Cteorgia  should  control.  The  general  rale 
aeenm  to  be  that,  where  the  r^t  of  action  is 
Independent  of  a  contract,  the  locus  of  the 
ctmtract  la  Imma^ial  and  cannot  affect  the 
question  of  measure  of  damages  recoverable: 
We  also  think  that  the  great  weight  of  au- 
thority supports  the  proposition  that,  where 
a  tort  la  committed  in  one  state  and  sued  on 
in  another,  the  lex  loci  delicti  controls.  So  If 
the  actiim  at  bar  could  be  construed  as  one 
of  tort,  disconnected  from  the  contract,  then. 
If  tbe  action  were  bronght  In  Georgia,  the 
laws  of  Alabama  would  control. 

Chief  Justice  Stone,  In  Falls*  Case,  97  Ala. 
433,  13  South.  81,  24  U  B.  A.  a74,  88  Am. 
St.  Bep.  104,  quoting  from  Chancellor  Kent, 
says  that:  "If  the  contract  be  made  under 
4Hie  government  and  Is  to  be  performed  under 
another,  and  the  parties  had  In  view  tbe 
laws  of  such  other  country  in  reference  to 
tbe  necntion  of  tbe  contract,  the  geDeral 
rule  Is  that  the  contract  in  respect  to  its 
construction  and  force  is  to  be  governed  by 
the  laws  of  the  country  or  state  1q  which  it 
la  to  be  executed."  And  in  quoting  from  Mr. 
Stoiy,  be  says:  "Where  the  contract  Is  either 
expressly  or  tacitly  to  l>e  performed  in  an- 
other place,  then  the  general  rule  Is  in  con- 
ftorml^  to  ttie  presumed  Intention  of  the  par- 


ties that  the  contract  as  to  Its  nature,  valid- 
ity, obligation,  and  Interpretatltm  la  to  be 
governed  by  the  law  of  the  place  of  perform- 
ance." He  also  quotes  from  the  Am.  ft  Eng. 
Bn^c.  of  Law,  as  follows:  "As  a  general 
rule,  tbe  valldllgr  of  the  contract  la  to  be 
determined  by  the  law  of  the  place  where  it 
is  made,  unless  It  appears  on  its  face  that  it 
was  to  be  performed  or  made  in  reference  to 
the  laws  of  some  other  place,  In  which  case 
it  will  be  governed  by  the  laws  of  the  place 
of  performance."  ^is  language  was  quoted 
by  the  learned  Chief  Justify  which  evident- 
ly met  his  sanction,  though  It  was  made  in 
a  dissenting  opinion.  In  which  he  held  that 
the  contract  in  question  was  governed  by 
the  laws  of  Minnesota,  rattua:  than  of  Ala- 
bama; tbe  majority  of  the  court  holding  that 
it  was  governed  hy  tbe  lam  of  Alabama.  ' 

It  Is  true,  as  aatd  by  the  same  learned 
Ghltf  Justice  in  tbe  same  case,  that.  In  enr 
ttting  into  contracts,  If  nothing  appear  to 
tbe  contrary,  the  law  of  the  place  silently 
becomes  a  part  of  the  contract  and  detet^ 
mhies  the  measure  of  tbe  rights  It  secures, 
but  adds:  "This  right  of  comity,  howevor, , 
has  limitatlfflu.  No  state  will  enforce  con- 
tracts or  redress  grievances  entered  into  or 
suffered  In  another  state,  if  the  enforcemmt 
Involve  a  breach  of  l^al  or  moral  right  as 
maintained  in  the  law  of  the  forum."  It 
Is  likewise  a  fundamental  principle  that  the 
laws  of  the  state  can  have  no  binding  force 
proprlo  vlgore  outside  of  the  territorial  limits' 
and  Jurisdiction  of  the  state  enacting  them. 
Consequently  any  provision  found  In  the  law 
of  another  stete  authorising  tba  making  of 
a  contract  which  la  obnoxious  to  the  laws  of 
Alabama,  as  to  such  obnozlona  provisions  the 
contract  will  not  be  enforced  in  Alabama; 
but  It  will  be  oiforced  in  Alabama  only  to 
the  extent  that  It  is  lawful  in  Alabama. 
While  there  are  respectable  antborltleB  hold-  . 
Ing  that,  whtte  a  contract  la  entered  Into 
In  one  state  to  be  performed  partly  in  that 
state  and  partly  In  another,  the  laws  of  th» 
state  in  wbldi  tbe  contract  was  made  will 
control  as  to  the  measure  of  damages,  but  In 
a  case  like  this,  where  the  contract  of  neces- 
sity, ao  far  as  the  breach  complained  of  was 
concerned,  must  be  performed  wholly  within 
the  state  of  Alabama,  thai  this  rule  would 
not  apply;  that  is  to  say,  the  breach  com- 
plained of  was  delay  In  delivering  a  tele- 
gram. The  parties  Intended  that,  the  tele- 
gram should  be  delivered  in  Alabama,  and 
it  was  not  contemplated  that  It  could  or 
would  be  d^Ivered  In  Georgia.  While  a  part 
of  the  transmitting  would  probably  be  per- 
formed in  Georgia,  that  part  fOr  the  breach 
of  which  thla  action  Is  brought  waa  to  be 
performed  wholly  within  the  state  of  Ala- 
bama, and  as  the  breadi  occurred  here,  and 
a  part  of  tb.6  Injury  at  least  was  suffered 
here  we  think  the  laws  of  Alabama,  and  not 
tbe  laws  of  Georgia,  should  control  as  to  the 
measure  of  damages.  If  the  breach  bad  oc- 
curred In  Georgia,  rather  than  In  Alabama, 
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then,  for  the  same  reason,  tbe  laws  of  Geor- 
gia should  control,  rather  than  that  of  Ala- 
bama. 

There  is  another  strong  reason,  If  not  a 
conclusive  one,  why  the  laws  of  Alabama 
should  govern  in  this  case.  It  will  be  observ- 
ed that  the  laws  of  Georgia  did  not  deny  that 
the  plalntlfT  in  a  case  like  this  suiters  dam- 
age for  mental  anguish;  but  the  court  merely 
declares  that  they  are  of  such  nature  that 
they  are  not  recoverable  in  courts  and  under 
the  laws  of  Georgia.  We  do  not  think  that 
the  courts  of  Alabama  are  bound  In  this 
respect  by  the  courts  of  Georgia;  but  as  to 
whether  or  not  such  damages,  If  suCFered,  are 
recoverable  in  an  action  like  this  when 
brought  in. the  courts  of  Alabama,  Is  proper- 
ly decided  by  the  court  of  Alabama  uotram- 
meled  by  the  decisions  of  any  other  court 
This  is  the  rule  that  seems  to  be  adopted  by 
the  federal  court  with  regard  to  the  recovery 
of  damages  for  mental  anguish,  no  matter 
what  may  be  tbe  laws  of  the  state  In  which 
the  contract  was  made,  or  In  which  the 
breach  occurred,  or  in  which  the  action  is 
brought.  The  federal  court  holds  to  the  rule 
that  such  damages  are  not  recoverable  in 
the  federal  court,  and  that  the  question  Is 
one  with  respect  to  which  such  court  will 
exercise  an  independent  Judgment  and  will 
n<^t  be  bound  by  the  holding  of  the  courts  of 
the  states  In  which  the  cases  arise.  Sklar's 
Case,  126  Fed.  295,  61  C.  C.  A.  281;  Wood's 
Case,  57  Fed.  471,  6  C.  C.  A.  432,  21  L.  R.  A. 
706. 

It  therefore  follows  that  there  was  no 
error  In  the  court  sustaining  demurrer  to 
plea  No.  2,  nor  in  excluding  the  evidence  of- 
fered by  the  defendant  as  to  the  laws  of 
Georgia.  The  demurrer  to  tbe  plea  could 
have  been  properly  sustained  for  the  reason 
that  it  was  intended  as  a  plea  in  bar  and 
only  went  to  tbe  measure  of  damages,  not 
denying  the  right  of  recovery  as  to  nominal 
damages.  Such  questions  should  be  raised 
by  objections  to  the  evidence,  motions  to 
strike,  or  InstructlouB  by  tbe  court. 

We  likewise  see  no  error  in  the  court  allow- 
ing plalntiflf  to  prove  tbat  he  had  a  tele- 
phone In  his  house,  and  tbat  there  was  one 
in  tbe  defendant  company's  office  at  Mont- 
gomery, and  that  he  had  frequently  receiv- 
ed messages  from  the  defendant  company 
over  the  telephone. 

We  find  no  error  in  the  refusal  to  give  any 
of  tlie  charges  requested  by  the  defendant. 
There  was  certainly  evidence  tending  to  sup- 
port all  the  material  averments  of  the  com- 
plaint, and  consequently  the  general  attlrma- 
tlve  cbarge  for  the  defendant  could  not  have 
been  given  as  to  any  one  of  tbe  counts. 
What  we  have  said  as  to  the  right  to  recover 
damages  for  mental  suffering  disposes  of  the 
charge  which  sought  to  limit  the  recovery 
to  other  damages  tban  for  mental  suffering. 

Nor  do  we  think  there  was  any  error  In 


that  part  of  the  oral  charge  excepted  to  by 
the  defendant  to  the  effect  that,  notwith- 
standing the  defendant  company  may  have 
adopted  office  hours.  If  It  undertook  to  trans- 
mit and  deliver  a  telegram,  the  Jury  had  a 
right  to  look  to  that  circumstance,  the  na- 
ture of  the  telegram,  and  everything  else  in 
the  case,  in  saying  whether  or  not  the  de- 
fendant was  negligent  iu  falling  to  deliver 
the  telegram  sooner  than  it  did  deliver  it. 
As  stated  In  the  opinion  above,  a  telegraph 
company  has  a  right  to  adopt  rules  as  to 
office  hours  and  have  reasonable  rules  for  its 
own  protection;  but  It  also  bas  a -right  to 
waive  them,  and  does  waive  them  as  to  office 
hours  when  It  accepts  a  message  for  trans- 
mission and  delivery  without  the  office  hours 
without  Informing  the  sender  of  such  rules 
or  without  explaining  to  him  that  It  would 
not  be  transmitted  or  delivered  nntU  the 
time.  Of  conrse.  If  the  telegraph  agent  so 
receiving  had  no  knowledge  of  the  office 
hours  at  other  offices,  and  was  not  charge 
able  with  notice  or  knowledge  thereof,  so  re- 
ceiving the  message  would  not  be  a  waiver. 
However,  we  hold  that  in  this  case  there 
was  sufficient  evidence  to  authorize  the  sub- 
mission to  the  jury  of  the  question  of  waiv- 
er of  the  rules,  and  to  prevent  the  giving 
of  the  general  affirmative  charge  to  the  Jury 
on  this  question. 

There  was  likewise  no  error  In  the  court's 
overruling  defendant's  motion  for  a  new 
trial.  The  evidence  affirmatively  showed 
that  It  was  not  void  because  It  was  a  quo- 
tient Verdict  The  fact  that  tue  Jurors 
agreed  among  themselves  to  render  a  quo- 
tient verdict,  and  afterwards  declined  to  do 
so,  and  in  fact  did  not  arrive  at  their  verdict 
In  that  manner,  does  not  make  the  verdict 
a  quotient  one,  and  Is  no  reason  for  setting 
the  verdict  aside.  Whether  or  not  the  ver- 
dict was  excessive  no  one  can  tell.  There 
Is  no  standard  or  rule  of  computation  by 
which  the  amount  can  be  determined  in  this 
or  similar  cases.  There  may  be  cases  where 
it  would  be  so  great  tbat  the  court  might 
say  that  it  was  arbitrary  or  Intended  as  pun- 
ishment, when  no  such  punitive  damages 
could  be  allowed,  and  in  such  case  It  might 
be  set  aside;  but  this  Is  not  such  a  case. 

Finding  no  error  in  the  record,  the  case 
must  be  affirmed. 

DOWDEfiL,  C.  J.,  and  SIMPSON  and 
OENSON,  JJ.,  concur  in  the  conclnslon 
reached  In  this  case  without  eommlttlns 
themselves  to  all  that  Is  said  In  the  opinion. 


PRESTWOOD  V.  CARLTON. 

(Supreme  Court  of  Alabama.    June  10,  1900.) 

1.  Deeds  (§  70*)— Landlobd  and  Tenant  (5 
28*)— Validity— Fs&UD  and  Misbepbbben- 

TATION. 

If  the  grantee  or  lessee  by  misrepresentn- 
tioDs  of  what  the  grant  or  lease  contains  ob- 
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tain*  the  nrnQtoifB  slgnatnre  to  the  gnmt  or 
lease,  which  be  did  not  intend  to  sifii,  and  did 
not  know  he  waa  signing,  this  Is  a  fraud  that  ii 
available  in  a  court  of  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
D«._H  165-182;  Dec.  Dig.  |  70;*  Landlord 
and  Tenant,  CeuL  Dig.  6S  S2-84;  Dec.  Dig.  i 

2.  CONTBACTS  {i  94*)— lONOBANCE  Of  CON- 
TENTS—FBAUD. 

One  who  bas  executed  a  written  contract  in 
ignorance  of  its  contents  cannot  set  up  his  ig" 
norance  to  avoid  the  obligation  in  the  absence 
of  fraud  or  misrepresentations,  as  be  should 
read  or  have  the  instrument  read  to  him,  but, 
if  the  execution  was  procured  by  misrepresenta- 
tions ot  the  other  party  as  to  its  contents,  such 
misrepresentationB  may  furnish  a  defense  to  an 
action  at  law  based'  on  the  contract. 

[Ed.  Note.— For  other  cases,  see  ContractB, 
Cent.  Dig.  H  420-430;  Dec.  Dig.  S  94.*] 

3.  Contracts  ((  94*)  —  Valxditt— Mjsbefbb- 

8BNTATI0N. 

One  who  Is  negotiating  a  trade  must  not 
recUeaslr  or  innocently  assert  as  a  fact  that 
which  is  untrue,  if  such  asserted  fact  be  an  in- 
dacement  to  the  other  party  to  enter  into  the 
contract,  as  it  is  a  fraud  to  afSrm  as  true 
that  which  is  untrue,  though  not  known  to  be  so. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  S§  420-430;  Dec.  Dig.  {  94.*] 

4.  Landlord  and  'Rsnant  (8  48*)— Covenawt 
OF  Title— Action  roB  Bbeach— Dktense— 
Fbaud. 

In  an  action  for  breach  ot  covenant  of 
warranty  in  a  lease,  in  that  lessor  had  no  title 
to  a  part  of  the  premises,  a  plea  alleging  that, 
if  there  was  want  of  title  in  defendant,  the  error 
was  due  to  the  negligence  or  fraud  of  the  lessee 
in  failing  to  get  tm  correct  numbers  or  giving 
an  improper  description  of  the  lands,  that  de- 
fendants signed  the  conveyance  relying  on  the 
representations  of  the  lessee  that  the  lease  de- 
scribed his  lands  and  only  his  lands,  and  that 
any  error  was  the  fault  of  the  lessee,  and  not 
of  the  defendant,  showed  a  good  defense. 

[Eld.  Note.— For  other  cases,  see  Landlord  ^nd 
Tenant,  Dec.  Dig.  {  48.*] 

5.  LAHDI.OBD  AND  TENANT  (8  63*)— ESTOPPEL 
OF  TBNAHT^MlSREPBESENTATIONS  TO  PRO- 

otTBB  Lease. 

Where  one  intending  to  lease  property  un- 
dertakes to  procure  a  correct  description  of  the 
same  and  misrepresents  the  same  to  the  lessor, 
and  thereby  procures  a  lease  including  property 
not  owned  by  the  lessor,  such  lessee  is  estopped 
to  dispute  bis  lesspr's  title  by  bringing  an  ac- 
tion for  breach  of  the  covenant. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  i  63.*] 

6.  Lawdlobd  and  Tenant  (J  48*)— Covenant 
or  Title— Action  fob  Bbbaoh— Plea. 

In  an  action  for  breach  of  covenant  of 
warranty  in  a  lease.  In  that  lessor  had  no  title 
to  part  of  the  premises,  a  plea  showing  that  the 
lessee  undertook  to  get  a  description  of  the 
premises,  that  the  lessor  did  not  even  know  the 
description  by  numbers,  that  he  relied  on  the 
representations  of  the  lessee,  was  sufficient, 
though  it  did  not  aver  that  defendant  was  pre- 
vented from  reading  the  lease,  and  did  not 
otgfLtin  the  fact  that  be  did  read  it. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dee.  Big.  |  4&*] 

7.  Landloed  ahd  Tbnant  (g  48*)— Covenakt 
OF  Titlb—Action  fob  Bbbaoh- Flea. 

'  In  an  action  for  breach  of  covenant  in  a 
leasi^  in  that  lessor  had  no  title  to  part  of 
the  prMnises.  a  plea  alleging  fraud  and  misrep- 


resentation of  the  lessee,  and  asking  no  affirma< 
tive  relief,  was  sufficient  without  offering  to 
return  the  consideration  or  to  place  the  plaintifE 
in  statu  quo,  and  though  it  did  not  allege  the 
nature  and  extent  of  defendant's  damages. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  S  48.*] 

8.  Pleading  ($  201*)— VBBuncATioN— Plea— 
Fbaud. 

In  an  action  for  a  breach  of  covenant  in 
a  lease,  a  plea  alleging  onl^  matters  of  fraud 
or  estoppel  on  the  part  of  the  lessee,  no  at- 
tempt being  made  to  deny  the  execution  of  the 
lease,  need  not  be  verified. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  9  291.*] 

9.  Landlord  and  Tenant  (8  44*)— Covenant 
or  Title— Actions  fob  Breach- Defenses 
—Mistake. 

Where  land  not  owned  by  the  lessor  was 
included  in  a  lease  through  mutual  mistake  of 
both  parties  thereto,  there  was  no  breach  of 
covenant  for  want  of  title  as  to  such  lands,  and 
this  Is  espedally  true  where  the  eiror  was  the 
result  of  the  lessee's  fault 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  (  44.*] 

10.  APf  EAL  AND  EBROB  (S  754*)  —  ASSIGN- 
MENTS OP  Ebrob— Necessity. 

Where  there  are  no  assignments  of  error 
to  the  striking  oat  of  a  part  of  defendant's 
answer  to  the  interrofcatories  propounded  by 
plaintiff,  though  exceptions  were  reserved,  the 
same  will  not  be  reviewed  except  fOr  the  pnr^ 
poee  of  aiding  in  another  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  754.*] 

11.  DISCOVERY  (8   67*)  —  UNDKB  EttAXITrOBT 

Pro  VISIONS— Answ  BBS. 

Answers  to  interrogatories  taken  under  the 
statute  are  governed  by  the  same  rules  applica- 
ble to  answers  of  bills  of  discovery,  and  in  such 
answers  nothing  can  he  considered  impertinent 
which  tends  to  disprove  the  existence  of  the 
cause  of  action,  and  con8P()uently  a  party  in 
answering  may  accompany  his  admission  of  par- 
ticular facts  called  for  by  a  statement  of  addi- 
tional facts  in  avoidance  of  tbem,  and  his  an- 
swers cannot  be  stricken  solely  because  they 
were  not  strictly  responsive, 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  8  79;  Dec  Dig.  8  67.*] 

12.  Frauds,  Statotb  of  (8  158*)— Effect  of 
Void  Agreement. 

Parol  authority  to  lease  land  being  abso- 
lutely void  under  the  statute  of  frauds,  evidence 
thereof  is  inadmissible  to  support  the  lease. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  §  158.*] 

13.  Landlord  and  Tenant  (8  48*)— Cove- 
nant OF  Title  —  Actions  fob  Breach  — 
Variance. 

In  an  action  for  breach  of  covenant  in  a 
lease,  in  that  the  lessor  had  no  title  to  part  of 
the  property  under  a  plea  alleging  that  such 
land  was  included  through  the  leasee  s  fraud  and 
misrepresentation,  defendant  could  not  show 
that  ne  leased  the  lands  under  a  parol  agree- 
ment with  the  owner  thereof. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  8  4S.*] 

14.  Damages  (8  1*)— Theory  of  Reparation. 
.  The  primary  object  of  damages  Is  compen- 
sation to  the  injured  party,  which  should  lie 

for  the  natural  and  proximate  result  of  the 
wrong  done ;  and  the  general  rule  aims  to  give 
compensation  for  the  loss  sustained  and  to  put 
the  party  in  as  nearly  the  same  condition  as 
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he  would  have  been  had  the  contract  beeo  per- 
fonned. 

[Ed.  Note.— For  other  cases,  see  DamasM, 
Cent  Dig.  «  1;  Dec  Dig.  I  L* 

For  other  definitions,  see  Words  and  Phrases, 
Tol  2,  pp.  1812-1820;  rol  8.  pp.  7625.  7826.] 

15.  Covenants  ({  130*)— Dauaob  fob  Bbeach 
— Vehdob  and  Pubohaseb. 

On  breach  of  covenant  by  the  vendor  of 
land,  tlie  voidee  can  recover  onir  the  amoant  of 
pBTinents  made  with  tnterest  and  costs, 

[Ed.  Note.— F(w  other  eases,  see  CovenantB, 
Cent  Dig.  a  2^^253,  257;  Dee.  Dig.  |  180.*] 

16.  Landlobd  and  Tehant  (I  48*)— Cote- 

HANT  OF  TiTLB— DAUAOE  FOB  BBXACH. 

On  breach  of  covenant  by  the  lessor,  the 
lessee  is  entitled  to  recover  the  difference  be- 
tween rent  reserved  and  the  valne  of  the  use 
of  the  premises  for  the  term,  together  with  other 
damages  which  are  the  direct  and  proximate  re- 
salt  and  natural  consequence  of  ue  breach,  if 
such  damage  can  be  certainly  and  correctly  es- 
timated by  reliable  data. 

[Ed.  Noteu— For  other  cases,  aes  Landlord  and 
Tenant,  Dec  Dig.  t  48.»3 

Appeal  from  Circuit  Oourt,  Covington 
County;  H.  A.  Pearce,  Judge. 

Action  by  J.  B.  Carlton,  as  administrator, 
against  J.  A.  Prestwood.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Beversed 
and  remanded. 

Stalllngs  &  Reld  and  Foster,  Samford  & 
Prestwood,  for  appellant  Powell,  Albrltton 
&  Allvltton  and  Henry  Om,  tot  appellee. 

MAYFIEU),  3.  This  action  was  brought 
for  the  breach  of  covenants  of  warranty  con- 
tabled  in  a  lease  of  certain  lands  for  turpen- 
tine purposes.  The  lease  Is  set  out  in  the 
complaint  and  the  Tarlous  breaches  assigned 
In  each  count  are.  In  substance^  that  the  cov- 
enant was  broken  In  that  the  lessor  had  no 
title  to  certain  lands  leased,  but  that  such 
lands  at  the  time  of  the  lease  were  owned 
and  ponessed  by  other  named  parties  than 
the  lessor.  No  question  Is  raised  on  this  ap- 
peal as  to  the  sufficiency  of  fbe  complaint 
The  complaint  contained  10  counts,  each  as- 
signing a  brea<A  because  of  want  of  title 
and  the  possession  on  the  part  of  the  lessor, 
each'  count  ailing  tlt^  to  certain  parts  of 
the  lands  leased  to  be  In  s^arate  and  dis- 
tinct parties.  To  this  complaint  defendant 
filed  five  pleas,  only  one  of  which  need  be 
considered  on  this  ai^teal  because  tbe  suffi- 
ciency of  the  others  is  not  raised,  or,  If  rais- 
ed, was  decided  in  favor  of  appellant  This 
one  plea  to  be  considered  on  this  appeal  is 
plea  Mo.  3,  tbe  sufficiency  of  which  was 
tested  by  demurrer  thereto,  and  was  decided 
against  the  appellant,  in  that  thwe  was  a 
Judgment  siutalulng  the  demurrer  aa  to  tbls 
plea  which  raised  one  of  tbe  material  ques- 
tions to  be  decided.  Tbe  second,  third,  and 
seventh  assignments  of  error  each  raises  sub- 
stantially the  same  point  of  law,  which  is 
this:  Whether  or  not  a  verbal  agreement 
between  the  defendant  and  one  Mcintosh, 
the  alleged  owner  and  possessor  of  the  lands 


at  the  time  of  the  lease,  by  which  Mcintosh 
agreed  for  the  defoidant  to  lease  his  lands 
for  turpentine  purposes,  is  a  defense  to  this 
action.  The  fourth,  sixth,  eighth,  tenth, 
eleventh,  and  twenty-flrst  assignments  of 
error  all  relate  to  tbe  proper  measure  of 
damages  In  this  action,  and  tbe  thirteenth, 
fourteenth,  seventeenth,  eighteenth,  and  nine- 
teenth assignments  of  error  relate  to  tbe 
gmeral  affirmative  charge  requested  by  tbe 
defendant  on  the  several  counts  of  tbe  com- 
plaint. The  charge  that  the  defendant  can- 
not recover  on  the'  Brst,  eighth,  ninth,  or 
tenth  counts  Is  not  insisted  upon.  The  twen- 
ty-third assignment  of  error  relates  solely 
to  the  refusal  of  the  court  to  set  aside  tbe 
Judgment,  and  grant  a  new  trial  for  the  de- 
f«idant  It  is  not  necessary  to  discuss  in 
this  opinion  or  to  decide  as  to  whether  or 
not  there  was  enor  as  to  each  one  of  the 
separate  assignments. 

There  are  a  few  general  propositions  of 
law  Involved  on  this  appeal,  and  a  correct 
decision  of  these  will  sufficiently  point  out 
or  pass  upon  the  correctness  or  Incorrectness 
of  tbe  rulings  of  the  trial  court  as  to  tbe 
several  asslgmqents  of  error.  The  first  of 
these  quratlons  of  law  Is  this:  "Whether  or 
not  the  misrepresentations  of  the  veodee  or 
lessee  at  the  time  of  executing  a  lease,  which 
is  in  vrritlng  and  under  seal,  as  to  tbe  de- 
scription of  the  premises  to  be  leased,  and 
which  representations  are  relied  upon  by  tbe 
lessor  or  grantor,  are  available  In  an  action 
at  law  for  tbe  breach  of  covmant  in  the 
lease  because  of  vrant  of  title  or  want  of  pos- 
session on  the  part  of  the  vendor  at  tbe  time 
of  tbe  execution  of  the  lease.  If  the  grantee 
or  the  lessee  by  misrepresentations  of  wbat 
the  grant  or  lease  contains  obtains  tbe  gran- 
tor's signature  to  tbe  grant  or  lease  wblch  he 
did  not  Intend  to  sign,  and  did  not  know  he 
was  signing,  this  Is  a  fraud  wblch  Is  avail- 
able In  a  court  of  law.  Foster  v.  Johnson, 
70  Ala.  249;  Davis  v.  Snider,  70  Ala.  315; 
Shelby  Iron  Go.  v.  Bldley,  185  Ala.  M8,  38 
South.  331;  Flnckard  v.  American  Mortgage 
Co.,  143  Ala.  571,  39  South.  850.  Tet,  if  a 
party  signs  an  instrument  without  reading  It 
or  having  It  read  to  him  If  be  cannot  read, 
he  (»nnot  avoid  it  because  not  informed  of 
Its  contrats,  unless  there  be  fraud,  dectit,  or 
misrepresentations  practiced  upon  blm  in 
the  execution  thereof.  Ignorance  of  Its  etm- 
teatM  In  such  case  tibe  law  attributes  to  bis 
own  ne^igence.  Pacific  Guano  Go.  v.  Ang- 
lln,  82  Ala.  482,  1  South.  852;  Burroughs  v. 
Pac.  Guano  Co.,  81  Ala.  255,  1  South.  212; 
Beck  &  Pauli  Go.  v.  Honpport  ft  Worcester, 
104  Ala.  503.  16  South  522,  68  Am.  St  Bep. 
77;  Bank  of  Quntersvllle  v.  Webb  ft  Butler, 
106  Ala.  182;  19  South.  44.  Bnt  if  the  execu- 
tion of  any  written  Instrument  auch  as  a 
lease,  deed,  or  mortgage  Is  obtained  ftom 
tbe  grantor  by  a  mln-^reaentatlon  of  its 
contents  made  by  the  grantee  or  lessee,  the 
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grantor  not  knowing  what  be  Is  signing  and 
not  IntOHllng  to  sign  ancb  a  document,  ttien 
the  Igntwance  of  the  contents  Is  not  attiibata- 
ble  to  the  party  signing  by  a  failure  to  read, 
w  to  have  It  read  to  Mm,  becanse  the  natural 
eff^  of  the  mlsrcprceentatlong  In  soch  case 
may  have  been  to  prerost  blm  from  so  read- 
ing It  or  baTlng  It  read.  He  may  bare  trust- 
ed to  the  truth  ot  the  representations  made 
by  the  other  party  with  whom  he  was  deal- 
ing. Antfaorltlea  supra.  To  state  the  propo- 
sltton  In  different  language:  One  who  has 
executed  a  written  contract  In  Igmnrance  of 
Its  contents  cannot  set  up  bis  Ignwance  to 
avoid  the  obligation  In  Uie  absence  of  fraud 
or  misrepresentations.  If  be  cannot  read.  It 
Is  his  duty  to  have  the  Instrument  read  to 
him;  but.  If  the  execution  of  such  contract 
by  him  was  [nrocured  by  mlsrepresentatlms 
on  the  part  of  die  other  party  of  Its  contoits, 
such  misrepresentations  may  be  such  a  fraud 
as  win  foruish  a  d^ense  In  an  action  at  law, 
based  upon  sncta  contract,  when  brought  by 
the  party  mi^ng  the  mlsr^resentatlons. 
Cannon  t.  Undaey,  85  Ala.  IfiS,  3  South.  676, 
7  Am.  St  Rep.  88;  Bates  t.  Harte,  124  Ala. 
427,  26  South.  888,  82  Am.  St.  Rep.  136. 
Judge  BrickeU  has  stated  the  proposftlou  as 
follows  In  the  case  of  Tlllls  &  O'Neal  t.  Aus- 
tin. U7  Ala.  263.  22  South.  976:  "When  the 
execution  of  an  Instrument  which  the  party 
signing  did  not  Intend  to  sign  and  did  not 
know  he  was  aignlng  is  procured  by  a  mis- 
representation of  Its  contents,  and  the  par- 
ty signing  It  does  so  without  reading  or  hav- 
ing It  read,  relying  upon  such  misrepresen- 
tation and  fraud  and  believing  he  In  signing 
a  different  Instrument,  he  can  avoid  the  ef- 
fect of  bis  signature  notwithstanding  he  was 
able  to  read,  and  had  the  opportunity  to  read 
the  Instrument"  The  law  Imposes  the  duty 
of  ascertaining  tiie  troth  of  statements  made 
in  transactions  as  to  material  matters,  and 
requires  that,  if  the  statements  are  false, 
th^  shall  be  made  good,  and  that  the  party 
shall  not  take  advantage  of  bis  own  wronf?. 
Jordan  Pickett,  78  Ala.  S3t  One  wbo  is 
negotiating  a  trade  must  not  recklessly  or 
even  innocently  assert  that  as  a  fact  which 
Is  untme  If  such  asserted  fact  be  to  any  ex- 
tent an  Inducement  to  the  other  party  to  en- 
ter Into  the  contract  H<mest  belief  in  tiie 
truth  of  the  atatemcmt  of  such  fiict,  while  it 
exculpates  from  moral  fauU,  does  not  re- 
lieve from  Oie  legal  liability  to  make  it  good. 
Jordan  t.  Pickett  78  Ala.  881;  Ball  v.  Far- 
1^.  81  Ala.  288, 1  South.  2SS.  It  Is  as  much  a 
fraud  to  afDrm  as  true  that  which  Is  un- 
true,  though  not  known  to  be  so,  as  It  Is  to 
assert  what  Is  untrue  and  known  to  be  so. 
Jordan  v.  Pickett  78  Ala.  831. 

Plea  Nol  8,  if  the  fkcts  therein  stated  be 
true  (and  on  demurrer  the  facts  alleged  must 
be  takm  aa  true),  presented  a  complete  de- 
fense to  the  plaintiff's  entire  action.  The 
plea  was  as  follows:  "(8)  Tor  further  spe- 
4dal  plea  to  the  complaint  defendant  says: 
That  his  signature  was  obtained  to  the  con- 
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tract  sued  upon  by  a  stateuient  of  such  facts 
and  under  such  drcnmstances  as  constitute 
fraud  In  law.  That  such  drcumstances  are 
as  follows,  to  wit:  The  plaintiff's  Intestate 
applied  to  defendant  prior  to  the  execution 
of  the  contract  sued  upon  for  the  execution 
by  the  defendant  to  the  plaintiff's  Intestate 
of  such  a  contract  as  the  one  which  he  exe- 
cuted, and  which  Is  sued  upon,  and  plain- 
tiff's Intestate  and  defendant  had  a  verbal 
agreement  as  to  the  terms  of  the  lease,  where- 
by defendant  agreed  to  execute  to  the  plain- 
tiff's intestate  lease  upon  his  (defendant's) 
lands.  Defendant  thereupon  told  plaintiff's 
Intestate  that  he  (defendant)  did  not  know 
tlie  description  of  his  lands  by  their  num- 
bera,  and  plaintiff's  Intestate  agreed  with  de- 
fendant that  plaintiff's  Intestate  go  to  the 
courthouse,  and  to  the  tax  books  where  de- 
fendant's lands  were  assessed  to  him,  and  as- 
certain the  numbers  of  the  defendant's  lands 
and  the  correct  description  thereof,  and  de- 
fendant relied  upon  plaintiff's  Intestate  to  as- 
certain the  correct  descrtptlon  of  the  lands 
of  defendant  which  bad  been  agreed  to  be 
leased  by  defendant  to  the  plalntllf  s  Intes- 
tate. Plaintiff's  intratate  thereupon  went  to 
the  courthouse,  and  afterwards  returned  to 
defendant  with  a  description  of  a  large 
amount  of  land,  and  told  defendant  that  the 
same  described  defendant's  lands,  and  defend- 
ant did  not  know  whether  said  description 
was  a  correct  description  of  defendant's  lands 
or  not,  but  defendant  relied  upon  the  state- 
ment to  that  effect  by  the  plaintiff's  intestate 
and  acted  thereon,  and  plalntlfTs  intestate 
wrote  ont  the  contract  sued  upon,  and  Insert- 
ed the  numbers  of  the  land  therein,  and 
presented  the  same  to  defendant,  stating  that 
the  same  described  only  the  lands  of  defend- 
ant and  defraidant,  not  knowing  any  better, 
but  relying  upon  said  statement  of  plaintiff, 
executed  the  contract  sued  upon,  and  defend- 
ant says  that  If  said  contract  embraces  lands 
not  owned  by  defendant,  as  alleged  In  the 
bill  or  complaint,  .to  that  extent  said  state- 
ment of  said  plaintiff's  Intestate  that  said  de- 
scription only  described  the  lands  of  the  de- 
fendant was  false,  and  therefore  to  that  ex- 
tent said  contract  Is  not  binding  upon  this  de- 
fendant for  the  false  statemoit  of  said  plain- 
tiff's inteetate,  wherefbre  d^mdant  prays 
the  Judgment  of  the  court  upon  this  plea.** 

The  breach  alleged  In  the  complaint  Is  a 
want  of  title  and  poasesslon  on  the  part  of 
the  grantor  at  the  time  of  the  lease  to  a  part 
of  the  premises  described  in  the  leas&  The 
plea  in  substance  and  in  effect  all^^es  that 
If  there  was  such  want  of  title  or  possession 
in  the  defendant  at  the  time  of  the  lease  to 
any  part  of  the  premises  as  is  allied  In  the 
complaint  it  was  the  result  of  a  fraud  on  the 
part  of  plaintiff's  Intestate;  In  short,  the 
plea  shows  that.  If  there  was  a  want  of  title 
In  the  defendant  to  the  lands  conveyed.  It 
was  due  to  the  negligence  or  fraud  of  plalo- 
tUTs  Intestate  In  falling  to  get  the  correct 
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□umbers,  or  In  getting  improper  description 
of  the  lands;  tbnt  tbe  defendant  signed  tbe 
conveyance  relying  upon  tbe  representations 
of  plaintiff's  Intestate  tliat  It  did  describe  bia 
lands,  and  only  his  lands,  and,  If  it  described 
or  couTC^ed  timber  or  rights  or  lands  not  own- 
ed by  bim,  it  was  the  fault  of  plalntUTs  Intes- 
tate, and  not  of  this  defendant  To  state  a 
similar  case  concisely  and  abstractly,  It  Is 
this:  If  A.  applies  to  B.  to  purchase  the  lat- 
ter'B  lands,  and  B.  agrees  to  sell,  bat  replies 
that  he  does  not  know  the  description  of  hi^ 
land,  and  A.  replies  that  he  does,  or  can  as- 
certain it,  and  he  writes  out  a  conreyance 
representing  to  Q.  that  it  describes  B.'8  land, 
and  B.  signs  It  relying  opon  this  statement  as 
to  the  description,  and  It  afterwards  develops 
that  It  describes  C.*8  land,  and  A.  sou  B. 
for  a  breach  of  covenants  because  he  had 
no  title  to  the  lands  described,  certainly  B. 
should  bo  allowed  to  show  on  that  trial  that 
If  there  was  a  breach,  as  allied,  it  was  due 
to  the  n^ig^ice  or  fraud  of  A.  In  describing 
tbe  lands  conv^ed.  Tbe  fraud  all^^  in 
said  plea  and  as  appears  from  the  whole  evi- 
dence shown  by  the  record  was  a  construct- 
ive fraud  08  distinguished  from  an  active 
fraud ;  that  is  to  say.  It  does  not  ai^ar  that 
It  was  an  Intentional  fraud  on  tbe  part  of 
plalntlfTs  Intestate,  but  that  the  description 
was  an  error  or  mistake  the  result  of  his  neg- 
ligence or  lack  of  information  in  describing 
defendant's  lands  and  tbe  ones  Intended  to 
be  conveyed ;  but  defendant  relied  upon  this 
representation  aud  acted  upon  it,  and  it 
would  certainly  be  a  fraud  upon  the  rights  of 
defendant  to  allow  plaintiff's  Intestate  to 
profit  by  his  own  wrong,  however  innocently 
it  may  have  been  made.  In  other  words,  tbe 
plea  shows  facts  which  would  have  estopped 
plaintiff's  intestate  from  disputing  that  the 
def^dant  owned  the  land  as  alleged,  as  much 
so  as  defendant's  covenants  of  warranty,  in 
the  absence  of  such  representatious,  would 
estop  him  from  denying  tliat  he  owned  tbe 
land.  ^One  is  an  estoppel  in  pais  and  tbe 
other  is  an  estoppel  by  deed.  It  Is  insisted 
by  counsel  for  appellee  that  the  plea  was 
defective  because  it  did  not  aver  that  tbe  de- 
fendant was  prevented  from  reading  the 
lease,  and  because  it  did  not  negative  tbe 
fact  that  he  did  read  it  This  was  not  neces- 
sary, for  the  reason  the  plea  shows  that  the 
grantee  undertook  to  get  the  description,  and 
that  the  grantor  did  not  even  know  the  de- 
scription by  numbers,  and  consequently  would 
have  been  no  better  Informed  after  reading 
tbe  description,  which  is  by  government  num- 
bers, than  if  he  had  not  read  It  The  gran- 
tee undertook  to  get  the  correct  description, 
of  the  defendant's  lands  from  the  tuoks  in 
the  courthouse,  and  stated  that  he  had  gotten 
it,  and  that  it  correctly  described  only  the 
land  of  defendant  It  is  possible  that  a  per- 
son might  know  the  correct  description  of  his 
own  land  by  seeing  the  gorermnent  numbers 
thereof  only,  but  certainly  very  few  people 


would  be  able  to  do  so  where  ns  large  a 
qnautity  ot  land  as  was  described  in  this 
lease.  The  point  Is  that  the  lessee  under- 
took to  describe  the  defendant's  lands,  went 
'  to  the  books  from  which  to  get  tbe  data,  and 
returned,  saying  be  had  the  deacrlptiott,  pre- 
pared the  description  himself,  and  told  the 
grantor  that  it  was  correct  If  tSie  descrlptlOD 
was  erroneous  and  described  other  lands,  cer- 
tainly he  should  not  be  enabled  1x>  profit  there- 
by, though  tt  be  an  honest  mistake,  and 
thou^  tbe  grantor  could  have  ascertained  the 
correct  numbers  If  he  had  nndertakm  so  to 
do;  but  the  plea  allies  that  he  did  not  un- 
dertake to  describe  them,  that  It  was  the 
grantee  who  undertook  to  describe  tiliem  and 
did  describe  them.  Counsel  for  app6Uee  also 
Insist  that  the  {dea  wob  bad  for  that  It  was 
effect  an  attempt  to  rescind  the  contract  be- 
cause of  fraud  without  offering  to  pay  back 
the  purchase  price  or  to  place  the  other  party 
In  statn  quo ;  and  tbey  further  urge  that  the 
plea  Is  bad  for  that,  If  it  Is  a  plea  attempting 
to  claim  damages  because  of  fraud.  It  should 
allege  the  nature  and  extent  of  the  damages. 
The  answer  to  this  Is  that  the  plea  does  not 
invoke  any  affirmative  relief — that  Is,  in 
asking  a  rescission  of  the  contract — nor  does 
it  claim  damages  by  reason  of  the  fraud,  but 
it  simply  sets  up  the  facts  and  matters  al- 
leged therein  as  a  defense  to  the  action 
brought  and  in  avoidance  of  the  breach  of 
covenants  alleged.  The  plea  does  not  un- 
dertake either  to  affirm  or  deny  the  contract 
or  lease  upon  which  the  action  is  based,  but 
only  asserts  that.  If  there  was  a  breach  as 
alleged.  It  was  the  result  of  the  fault  and 
fraud  of  the  plaintiff's  Intestate,  and  not  of 
the  defendant  If  the  facts  alleged  In  the  plea 
are  true,  it  was  not  necessary  for  the  plea  to 
allege  whether  the  defendant  owned  or  did 
not  own  the  lands  described,  nor  was  It  neces- 
sary for  him  to  separate  the  lands  owned  by 
him  from  those  not  owned  by  bim.  If  the 
lease  described  other  lands  than  those  intend- 
ed to  be  embraced  therein,  either  party  could 
have  had  the  lease  reformed  so  as  to  de8crlt>e 
the  lands  intended,  or  it  might  authorize  ei- 
ther party  to  rescind  this  lease  and  to  q)ecific- 
ally  enforce  tbe  contract  to  lease  the  lands 
agreed  upon.  Though  as  to  this  we  do  not  de- 
cide, yet  we  do  decide  that  neither  one  of  these 
remedies  in  equity  would  prevent  a  d^ense  at 
law  in  an  action,  based  on  tbe  contract,  by  the 
party  responsible  for  the  erroneous  descrip- 
tion. There  Is  no  case  presented  to  author- 
ize an  election  to  rescind  the  contract  In 
toto,  or  to  affirm  and  claim  damages  for 
fraud.  All  that  is  necessary  for  this  plea  to 
do,  and  which  we  hold  that  it  does,  la  to  set 
up  a  state  of  facts  wiUeh,  if  true,  would  be 
a  bar  to  the  cause  of  acUw  alleted  la  the 
complaint  There  is  no  attenqit  in  this  plea 
to  d«iy  the  execution  of  the  leaae,  .but  only 
to  show  matters  of  fraud  or  of  eatt^itel  on 
the  part  of  plalntUCs  Intestate  to  maintain 
this  action,  in  which  case  there  Is,  of  coaiaB^ 
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no  neeeattt7  of  ha  Ting  the  plea  Terlfled  by  af- 
fldavlt.  in  short,  the  plea  alleges  that,  If 
there  haa  been  a  breach  of  the  covenanta  In 
the  lease  sm  alleged  bi  the  complaint.  It  was 
the  result  and  consequence  of  the  act  of 
plaintiffs  intestate,  and  not  that  of  defend- 
ant No  person  should  be  allowed  to  profit  by 
his  own  wrong;  consequently  It  was  error 
in  the  trial  court  to  sustain  demurrer  to  this 
plea.  It  clearly  appears  from  this  plea,  and 
from  the  evidence  Ediown  "b^  this  record,  that 
whatever  breach  there  was  of  the  covenants 
of  lease  it  was  the  result  of  the  mistake  of 
description,  and  the  plea  alleged  that  the  er- 
ror was  due  to  the  negligence  of  plaintiff's 
intestate,  and  not  of  himself.  If  the  mistake 
in  the  description  of  the  lands  intended  to  be 
conveyed  was  due  to  the  mutual  mistake  of 
both  parties  thereto,  there  would  be  no 
breach  of  covenant  for  want  of  title  as  to 
the  lands  described  in  the  lease  by  mutual 
mistake;  tliat  is  to  say,  covenants  would 
not  be  broken  by  reason  of  such  mistake. 
Tyson,  C  J.,  making  of  this  question  in  the 
case  of  Pinckard  v.  American  Mortgage  Co., 
143  Ala.  671,  39  South.  350,  said:  "If  the 
parcel  of  lant^  was  put  into  the  deed  by  mu- 
tual mistake  of  the  parties,  the  covenants 
were  never  broken."  If  this  be  true,  certain- 
ly  the  covenants  were  not  broken  so  as  to  be 
actionable  by  the  lessor  when  the  error  of 
description  was  the  result  of  bis  own  fault. 
This  being  true,  It  would  also  be  error  to 
sustain  objections  to  or  to  ezclnde  evidence 
to  prove  the  facts  stated  in  said  plea,  if  the 
evidence  be  otherwise  competent  While 
there  are  no  assignments  of  error  as  to  strik- 
ing certain  parts  of  defendant's  answer  to 
the  Interrogatories  propounded  to  him  by  the 
plafntUF  under  the  statute,  the  exceptions 
were  reserved,  and  consequently  we  do  not 
consider  the  same  here  except  for  the  pur- 
pose of  aiding  In  another  trial,  If  such  should 
be  had.  A  demurrer  ha^ng  been  sustained 
to  the  third  plea,  which  set  up  facts  substan- 
tially the  same  as  those  contained  in  that 
part  of  the  Hnswer  stricken,  of  course,  such 
eridence  could  not  be  mateiial  under  tbe  is- 
sues In  the  case ;  but  the  court  being  In  error, 
as  we  have  pointed  out;  In  sustaining  demur- 
rer to  this  pi«t,  tills  evidence  would  be  ma- 
terial and  proper  with  the  facts  stated  In 
that  plea  b^ng  In  Issue.  The  bill  of  excep- 
tions recites  that  tb6  motions  to  strike  this 
portion  of  d^endant's  answers  were  made 
upon  the  ground  that  the  same  was  not  re- 
wpoDBfre  to  the  Interrogatory,  and  was  not 
pertinent  to  the  issue.  While  It  may  not  be 
strictly  responsive  to  the  question  or  inter- 
K^tory,  and  may  not  have  been  pertinent 
to  any  issue,  after  demurrer  was  sustained  to 
the  third  plea,  but  for  the  purpose  of  anoth- 
er trial.  It  is  proper  for  us  to  say  that  at 
least  a  part  of  the  matter  stricken  upon  the 
motion  of  the  plaintiff  was*  pertinent,  that 
part  which  was  the  same  In  substance  as 
the  facts  stated  in  the  plea,  and.  If  the  mat- 


ter was  pertinent  It  cannot  be  stricken  be- 
cause not  responsive  to  interrogatories  pro- 
pounded under  the  statute^  If  this  had  been 
an  Interrogatory  propounded  to  a  witness  or 
even  to  the  defendant  as  a  witness,  it  ufay 
be  said  that  part  of  the  answer  stricken  was 
not  responsive  to  the  Interrogatory.  For 
that  reason  alone  it  might  be  strldcen,  but 
the  rule  Is  different  when  the  deposition  is 
tak«i  under  the  statute,  which  Is  a  mere  ex- 
amination of  the  parties  by  Interrogatories. 
Answers  to  interrogatories  token  under  this 
statute  are  governed  by  the, same  rules  that 
are  applicable  to  answers  to  bills  of  discov- 
ery in  chancery  so  far  as  respects  the  nature 
of  the  discovery  sought  and  the  effect  of  the 
answer  as  evidence,  and  in  answers  to  such 
bills  nothing  can  be  considered  impertinent 
which  tends  to  disprove  the  existence  of  the 
cause  of  action,  and  consequently  an  answer 
to  an  interrogatory  under  the  statute,  wheth- 
er it  is  purely  responsive  or  contains  affirma- 
tive irresponsive  allegations  in  avoidance  of 
the  demand,  can  be  made  the  subject-matter 
of  exceptions.  Ck>nseqnently  a  party  answer* 
ing  interrogatories  may  accompany  his  ad- 
mission of  particular  facts  called  for  by  the 
interrogatory  with  a  statement  of  additional 
facts  In  avoidance  of  them.  A  party  Is  not 
in  his  answer  to  interrogatories  propounded 
to  him  imder  the  statute  bound  to  confine 
himself  to  a  simple  admission  or  denial  of  tlie 
facts  thus  sought  to  be  elicited.  He  has  the 
right  to  confess  and  avoid,  and  coiwequently 
answers  or  parts  thereof  cannot  be  stricken 
solely  because  they  are  not  strictly  responsive 
to  the  Interrogatory.  If  pertlnmt  and  tend- 
ing to  prove  or  disprove  the  issues  of  the 
case,  they  cannot  be  stricken.  A  party  cannot 
by  an  examination  of  his  adversary  under 
this  statute  elicit  that,  and  that  only,  which 
he  desires,  and  exclude  that  he  does  not  de* 
sire,  by  making  an  answer  of  that  which  be 
does  not  desire  not  responsive  to  the  Inter- 
n^tory.  The  party  answering  his  adversa- 
ry's Interrogatories  is  required  to  answer 
th«n  fully,  and  as  a  part  of  his  answer  to 
any  intem^tory  he  may  state  the  whole  of 
a  transaction,  even  though  a  part  only  is  ask- 
ed 1^  the  Interrogatory.  Being  required  to 
admit  and  confess  by  this  form  of  a  bill  In 
the  nature  of  one  for  discovery,  he  may  also 
avoid  SB  well  as  confess,  and  his  ansn-en 
avoiding  plaintiff's  cause  of  action  should 
not  be  excluded  because  not  strictly  respon- 
sive. 

There  was  no  error  in  excluding  the  evi- 
dence of  the  defendant  and  of  the  witness 
Mcintosh  to  the  effect  that  the  defendant 
and  Mcintosh  bad  a  parol  a^^reement  by 
which  the  defendant  was  authori/rf^d  to  lease 
the  lands  of  Mcintosh  for  turpentine  pur- 
poses. We  fail  to  discover  how  this  evidence 
could  be  pertinent  to  any  issue.  Such  agree- 
ment, if  made,  would  be  absolutely  void  un- 
der the  statute  of  frauds;  that  is  to  say,  it 
was  not  binding  upon  either  one  of  the  par- 
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ties,  aod,  had  It  been  executed  by  the  defend- 
ant leasing  the  lands  In  writing,  the  lease 
would  still  be  Told  becacuA  of  want  of  an- 
thorltr  In  writing  on  the  part  of  the  defend- 
ant to  execute  the  lease,  and  consequently, 
If  It  had  appeared  that  this  lease  was  an  at- 
tempt on  the  part  of  the  defendant  to  ex- 
ecute a  lease  to  plalnttlTs  Intestate  on  Mc- 
intosh's land  under  this  agreement,  the  lease 
would  have  been  void  as  to  such  lands.  Snch 
evidence  was  clearly  not  admissible,  and  was 
properly  aduded  by  the  court  for  another 
reason  which  appears  beyond  doubt  from  the 
record  in  this  case,  to  wit,  that  there  was  no 
attempt  on  the  part  of  the  defendant  to 
lease  the  lands  of  Mcintosh.  He  only  agreed 
to  lease  his  own  lands  and  by  mistake  or  er> 
ror  he  executed  a  lease  upon  the  lands  of  Mc- 
intosh, and  certainly  he  should  not  he  allow- 
ed to  say  at  one  time  and  lu  one  breath  that 
he  leased  or  Intended  to  lease  only  his  own 
lands,  and  then  In  the  next  breath  say  that 
he  leased  the  lands  of  Mcintosh  under  a  pa- 
rol agreement  which  Is  absolutely  void  under 
the  express  terms  of  the  statute.  Such  evi- 
dence was  not  admissible  whether  contracts 
la  violation  of  the  statute  of  frauds  are  ab- 
solutely void,  or  whether  merely  voidable.  It 
Is  to  be  regretted  that  the  decisions  of  this 
court  at  this  time  are  In  conflict  upon  this 
question;  some  of  the  decisions  holding  that 
contracts  in  violation  of  the  statute  of  frauds 
are  absolutely  void  and  mere  nullities,  while 
others  hold  that  they  are  merely  voidable, 
and  not  void.  The  decisions  of  this  court 
prior  to  Code  1862,  S  1551,  uniformly,  and 
unquestiouably  correctly,  held  tliat  such  con- 
tracts were  only  voidable  and  not  void  under 
the  statute  as  It  existed  prior  to  the  Oode 
of  1852.  but  the  language  of  the  statute  was 
entirely  changed  by  the  Code  of  1852,  and 
in  consequence  of  which  there  was  a  change 
in  the  decisions  of  this  court  The  former 
decisions  were  pronounced  when  the  statute 
pursued  the  words  of  the  English  statute  of 
frauds,  which  statute  did  not  declare  verbal 
agreements  tor  the  sale  of  lands  void,  but 
merely  declared  that  no  action  could  be  sup- 
ported on  them.  See  Clay's  Digest,  p.  254, 
i  1.  The  construction  placed  upon  such  stat- 
ute by  this  court  and  by  the  EMgllsti  courts 
and  by  the  courts  of  other  states,  so  far  as 
we  have  examined,  were  to  the  effect  that 
the  statute  did  not  render  such  agreements 
absolutely  void,  but  merely  voidable;  that 
the  statute  applied  to  and  aflTected  only  the 
evidence  necessary  to  prove  the  contract; 
that  the  statute  in  such  cases  merely  required 
the  evidence  to  be  in  writing,  whereas  at  com- 
mon law  it  was  satisfied  by  parol  evidence. 
Gillespie  V.  Battle,  15  AJa.  275.  But  the 
statute  now,  and  as  It  has  always  appeai-ed 
since  the  Code  of  1852,  In  express  terms  de- 
clares such  contracts  and  agreements  to  be 
void  unless  In  writing,  expressing  the  con- 
sideration and  signed  by  the  party  to  be 
charged,  etc.  Ibis  change  of  the  statute  and 
the  necessary  change  of  decisions  construing 


It  were  expressly  pointed  ont  by  Chief  Jus- 
tlce  Brlckell  In  the  case  of  Fllnn  t.  Barber, 
04  Ala.  198,  In  which  case  he  held  that  verbal 
contracts  as  to  lands  could  not  be  enforced 
nnlesa  the  stetute  was  violated,  tbat  such 
contracte  were  absolutely  void,  and  that  con- 
tracts which  were  void  by  express  statutory 
declaration  must  be  mere  nullities,  must  be 
without  any  legal  eCTect,  Incapable  of  confer* 
ring  any  right  or  of  imposing  any  duty,  fol- 
lowing and  quoting  the  case  of  Scott  v.  Bush, 
26  Mich.  418,  12  Am.  Rep.  311.  This  case  of 
Fllnn  V.  Barber,  64  Ala.  -193,  was-subsequent- 
ly  quoted  ftom  and  cited  by  Coleman,  J., 
In  the  case  of  Nels(m  v.  Shelby  Mfg.  Co.,  06 
Ala.  515.  626,  11  South.  695,  609,  38  Am.  St. 
Rep.  116.  While  the  learned  Judge  In  some 
respects  «plalns  this  case,  he  announces  the 
same  rule  declared  by  Chief  Justice  Brlckell, 
and  then  again  In  the  same  case  announces 
the  contrary  rule  held  by  the  other  line  of 
Alatnma  cases.  (This  apparent  conflict  may 
be  explained,  to  which  we  will  refer  later.) 
In  this  case  the  Judge,  In  referring  to  a  case 
in  which  a  vendee  had  done  nothing  more 
towards  complying  with  the  statute  than  to 
pay  a  part  of  the  purchase  money,  says:  "In 
such  case  neither  party  Is  bound,  and  the 
contract  Is  void  by  the  very  terms  of  the 
statute  itself.  A  contract  void  under  the 
statute  of  frauds,  Is  void  for  all  purposes." 
And  00  page  528  of  96  Ala.,  page  700  of  11 
South.  (38  Am.  St.  Rep.  116),  the  Judge  says: 
"Parol  evidence  Is  not  admissible  to  render 
valid  undertakings  which  are  void  by  reason 
of  the  statute  of  frauds.  To  permit  parol 
evidence  to  be  Introduced  to  supply  the  omis- 
sion would  break  down  the  safeguard  intend- 
ed to  be  secured  by  statute  in  all  contracts 
for  the  sale  of  lands" — while  at  the  bottom 
of  page  529  of  96  Ala.,  page  700  of  11  South. 
(38  Am.  St.  Rep.  116),  he  says:  "The  author- 
ities are  almost  uniform  to  the  effect  that 
contracts  for  the  sale  of  land,  although  they 
contravene  the  statute  of  frauds,  are  not 
strictly  void,  and,  to  avoid  a  contract  on  the 
ground  that  It  is  oCTenslve  to  the  statute  of 
frauds,  it  most  be  specially  pleaded.  If 
waived  and  the  contract  Is  proved.  It  will  t>e 
enforced."  There  are  other  Alabama  cases 
citing  and  criticising  the  case  of  Filun  v. 
Barber,  64  Ala.  193,  but  none  expressly  over- 
rule it 

On  the  other  line  of  cases  Somerville,  J., 
in  the  case  of  Shakespeare  v.  Alba,  76  Ala. 
355,  referring  to  the  rule  of  pleading  and 
practice  that  the  l>eneflt  of  the  statute  of 
frauds  Is  not  available  without  being  special- 
ly pleaded,  and,  If  waived  and  the  contract 
is  admitted  or  satisfactorily  proven,  it  will 
be  enforced,  used  the  following  language: 
"Otu>  most  recent  rulings  hold  that  ^uch 
agreements  therefore  are  not  strictly  void, 
but '  voidable  merely"^ — citing  Cooper  v. 
Hornsby,  71  Al^.  62,  and  (Jomer  v.  Sheehan, 
74  Ala.  452.  In  this  the  learned  Judge  evi- 
dently referred  to  the  rule  of  pleading  and 
practice  as  to  the  statute  of  frauds,  and  uot 
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strictly  to  the  validly  or  iDvalldlty  of  con- 
tracts In  violation  of  tbe  statute,  for  the 
cBses  cited  by  blm  only  go  to  tbe  question  as 
to  wbetber  or  not  It  must  be  specially  plead- 
ed. It  will  be  obaerred  and  found  from  an 
examination  of  all  of  tbese  cases  that  the 
decision  of  Brfckell,  Chief  Justice.  In  64  Ala. 
193.  has  never  been  expressly  overruled,  and 
that  It  Is  tbe  only  case  which  specifically 
points  out  the  change  of  the  language  of  tbe 
statute  which  Justifies  the  change  of  the  de- 
cisions; that  is,  that  the  statute  of  frauds 
as  It  appeared  prior  to  tbe  Code  of  1852  only 
prevented  an  action  for  enforcing  It  and  pre- 
vented parol  evidence  to  prove  such  coutract, 
while  the  statute  as  It  appeared  since  tbe 
Code  of  1852  expressly  declares  all  such  con- 
tracts in  violation  of  the  statute  to  be  void. 
This  distinction  is  also  pointed  out  by  tlie 
text-book  writers  on  the  subject  of  the  stat- 
ute of  frauds.  The  doctrine  Is  auuouaced  In 
20  Cyc.  p.  279,  as  follows:  "Under  the  orig- 
inal statute  of  frauds  and  statutes  like  in 
form,  an  oral  contract  falling  within  its 
scope  is  not  void  but  is  simply  Incapable  of 
sustaining  an  action  to  enforce  it.  The  stat- 
ute does  not  as  a  rule  apply  to  tbe  contract, 
unless  It  is  the  foundation  of  the  cause  of 
action  or  an  afBrmatlve  defense.  If  It  comes 
in  question  only  collaterally,  the  contract 
may  be  relied  on  and  proven,  in  those 
states,  bowever,  in  which  the  statute  de- 
clares contracts  within  Its  terms  to  be  void, 
It  would  seem  that  such  contracts  are  of  no 
effect  whatever" — citing  Madlgan  v.  Walsh, 
22  Wis.  501;  Culllgan  v.  Wingerter,  57  Mo. 
241.  The  same  distinction  Is  made  In  the 
same  book  (page  284),  holding  If  the  statute 
expressly  declares  that  the  contract  shall  be 
void  It  has  no  validity  whatever — citing 
Pierce  t.  Clarke,  71  Minn.  114,  73  N.  W.  522, 
and  authorities  supra.  Notwithstanding 
these  cases,  there  is  an  unbroken  line  of  de- 
cisions In  this  state  to  the  effect  that  the  ben- 
efit of  the  statute  is  not  available  without  Its 
being  specially  pleaded,  and.  If  waived  and 
the  contract  Is  admitted  or  satisfactorily 
proved,  it  will  be  enforced,  extending  from 
the  case  of  Carter  t.  Fischer,  127  Ala.  52, 
28  South.  376,  to  that  of  Patterson  t.  Ware, 
10  Ala.  445.  There  is  also  a  line  of  cases 
that  a  stranger  to  the  contract  or  transac- 
tion cannot  plead  or  raise  the  question  of  the 
statute  of  frauds  In  avoidance  of  the  con- 
tract. Bain  T.  Wells,  107  Ala.  502,  19  South. 
774;  Cooper  t.  Hornsby,  71  Ala.  62;  Shake- 
speare T.  Alba,  76  Ala.  851;  Mewbume's 
Heira  t.  Bass,  82  Ala.  622,  2  South.  520. 
There  Is  another  line  of  cases  holding  that. 
If  a  defect  by  reason  of  the  statute  of  frauds 
■ffirmatlTely  appears  upon  the  pleading,  ad- 
vantage may  be  taken  by  demnrrer.  Stronse 
ElUng,  110  Ala.  132,  20  Sooth.  123,  and 
cases  clted- 

We  wlU  not  attempt  In  tills  <qilnlon  to  rec- 
oncile the  apparent  conflict  In  tbe  autliorltles 
on  this  qmitlon,  because  it  is  not  necessary 
to  tbe  correct  decision  of  this  cause,  for  the 
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reason  that  the  evidence  offered  by  the  plaln- 
tiCT  to  prove  tbe  oral  agreement  between  him 
and  the  third  party  to  lease  the  lands  of  the 
third  party  would  not  be  admissible  under 
any  line  of  the  decisions  nor  for  any  pur- 
poses, especially  not  so  In  this  particular 
case  where  It  conclnsively  appears  that 
there  was  no  Intention  to  lease  the  lands  of 
such  third  party,  and  when  this  comes  from 
the  mouth  of  the  defendant  himself.  This 
apparent  conflict,  however,  may  be  explained 
upon  the  theory  that  the  line  of  cases  hold- 
ing tbe  contract  in  violation  of  the  statute 
to  be  absolutely  void  and  a  mere  nullity 
were  decisions  which  were  construing  the 
contract  itself,  whereas  the  other  line  of 
cases  holding  such  contracts  to  be  voidable 
merely,  and  not  void,  were  cases  In  which 
the  qaestion  before  the  court  In  each  case 
was  a  question  of  pleading  and  practice,  and 
was  not  necessarily  a  constructlou  of  the 
contract;  but  as  to  this  we  do  not  decide, 
for  the  reason  that  it  would  be  a  dictum,  if 
we  so  decided,  In  the  same  manner  that  it 
was  a  dictum  In  those  cases  which  held  that 
the  contract  was  voidable  merely,  and  not 
void. 

The  next  question  of  importance  to  be  de- 
cided in  this  case  relates  to  tbe  proper  meas- 
ure of  damages  for  the  breach  of  covenant 
in  leases  of  this  character.  The  measure  of 
damages  for  the  breach  of  covenants  to 
lease,  or  of  contracts  and  covenants  with 
relation  tbereto,  seems  to  be  the  rental  value 
of  the  lease,,  and  not  profits,  bnt  {ffofits  may 
be  recovered  also  when  th^  are  an  element  of 
the  contract,  though  such  prc^ts  must  never 
be  speculative,  or  conjectural,  or  Incapable 
of  estimation,  for  tbe  reason  that  such  dam- 
ages cannot  be  estimated  with  reasonable 
certainty;  but.  If  profits  crautltute  fbe  basis 
of  the  Intimate  value  of  the  use  of  lands 
leased,  sneh  profits  must  be  an  element  of  tbe 
contract  of  lease,  and  must  be  estaUished 
by  data  Ax>m  which  the  amount  can  be  ascer- 
tained with  reasonable  certainty.  A  breach 
of  cov^iant  for  peaceable  possession  or  to 
give  possession  is  the  value  of  the  lease  or 
of  the  unexpired  term  In  case  there  was  oc- 
cupation for  a  part  of  the  tarn,  less  the  un- 
paid rent,  and  not  profits  which  the  tenant 
would  have  made  had  he  not  been  disturbed 
in  bis  occupancy*  Profits  are  recoverable 
as  damages  if  th^  are  the  proximate  and 
not  the  remote  result  of  the  breach  of  the 
contract  Th^  are,  howe^,  fireqnently 
speculative,  conjectural,  and  uncertain  not 
only  as  to  tbe  amount,  but  also  as  to  wbeth* 
er  or  not  way  at  all  coidd  be  realized,  or 
when  they  d^iend  npon  the  Intervention  of 
other  agmcles  than  the  contract  In  question. 
In  such  cases  they  are  never  recoverabia 
Whether  proflta  are  proximate  or  reipote, 
and  whether  within  the  contemplation  of  the 
parties  at  the  time  of  -tbe  contract,  and 
wbetber  q>eculatlve  and  micerteln,  or  depend 
upon  the  Intervention  of  other  agencies  than 
the  contract,  often  depends  upon  the  ques- 
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tl(>n  .whether  or  not  such  profltg  arise  direct- 
ly out  of  the  contract  or  Its  sabject-matter, 
or  whether  they  constitute  the  Immediate 
fruits  of  the  contract,  or  whether  they  re- 
sult from  collateral  engagements  or  enter- 
prises hesldes  the  contract  Itself,  or  whether 
they  depend  upon  the  chances  of  business  or 
upon  contingencies.  If  profits  are  the  Im- 
mediate fruits  of  the  contract,  arise  directly 
frs»m  It  without  the  aid  of  other  agencies  and 
be  not  dependent  upon  chances  of  business, 
uncertain  contingencies,  etc.,  they  are  re- 
coverable; otherwise,  not.  The  primary  ol>- 
Ject  In  awarding  damages  Is  compensation 
to  the  injured  party,  which  should  be  for  the 
natural  and  proximate  result  of  the  wrong 
done,  and  the  general  rule  alms  to  give  com- 
pensation for  the  loss  sustained  and  to  put 
the  party  in  as  nearly  the  same  condition  as 
he  would  have  been  had  the  contract  been 
performed,  but,  as  between  vendor  and  ven- 
dee of  land  for  breaches  of  covenants,  an  ex- 
ception to  this  general  rule  prevails  to  the 
extent  that  the  vendee  can  recover  of  the 
vendor  for  breach  of  covenant  only  the 
amount  of  payments  made,  with  interest 
and  costs ;  but  this  rule  between  vendor  and 
vendee  does  not  ai^ly  to  cases  between  les- 
sor and  lessee  for  breach  of  covenants  of 
leases  or  rental  contracts.  The  measure  of 
damages  In  such  cases  is  the  loss  the  plain- 
tiff has  proximately  sustained  by  reason  of 
the  breach  of  the  contract. 

It  has  been  held  in  some  states,  to  wit. 
New  York  and  Missouri,  that  the  lessee  could 
only  recover  the  difference  between  the  rent 
as  provided  for  In  the  contract  of  lease  and 
the  rental  value  of  the  premises;  but  the 
rule  adopted  in  most  of  the  states,  Includ- 
ing tliat  of  Alabama,  Is  that  the  lessee  Is  en- 
tlt(ed  to  recover  the  difference  between  the 
rent  reserved  and  the  value  of  the  use  of  the 
prcsnlses  for  the  term,  together  with  other 
damages  which  are  the  direct  and  proximate 
result  and  natural  consequence  of  the  breach 
of  the  contract  by  the  lessor,  if  such  damages 
can  t)e  certainly  and  correctly  estimated  by 
reliable  data.  There  are  some  cases  In  which 
profits  constitute  not  only  an  element,  but 
are  the  measure,  of  damages.  There  are 
some  cases  In  which  certain  profits  might 
not  be  recoverable  as  damages,  yet  proof 
thereof  should  be  allowed  as  averring  facts 
from  which  the  Jury  could  properly  estimate 
the  value  of  the  lease  to  the  tenant.  Snod- 
grass  v.  Eeynoids,  79  Ala.  462,  58  Am.  Rep. 
601;  Brigham  v.  Carlisle,  78  Ala.  243,  56 
Am.  Rep.  28;  Hodges  v.  Fries.  34  Fla.  63,  15 
South.  682;  Brent  v.  Parker,  23  Fla.  200. 
1  South.  780;  Sullivan  v.  McMillan,  26  Fla. 
543,  8  South.  450;  note  In  53  L.  R.  A. 
33-112.  It  has  recently  been  decided  by 
this  court  that  the  measure  of  damages  for 
the  breaoh  of  a  covenant  for  possession  and 
enjoyment  In  a  lease  where  the  rent  has  not 
been  paid  la  the  difference  between  the  value 
of  the  leasehold  at  the  time  of  the  breach  and 
the  amount  of  rents  reserved  covering  the 
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period  of  the  nonenjoyment  of  the  premises 
under  the  lease.  Tyson  v.  Chestnut,  118  Ala. 
406,  407,  24  South.  73,  citing  Snodgrass  v. 
Reynolds,  79  Ala.  452,  58  Am.  R^.  601; 
Chestnut  v.  Tyson,  105  Ala.  149,  16  South. 
723,  53  Am.  St.  Rep.  101,  and  note  to  same 
case,  53  Am.  St.  Rep.  116  et  seq. 

We  ha,ve  examined  each  of  the  assignments 
of  error  and  each  of  the  objections  to  the 
rulings  of  the  court  relating  to  the  elements 
and  measure  of  damages,  whether  upon 
chargcB  or  as  to  the  admlsslbtll^  of  evi- 
dence, but  the  exceptions  and  objections  are 
too  numerous  to  be  treated  separately.  Suf- 
fice it  to  say  that  what  we  said  will  be  a 
sufficient  guide  In  another  trial.  We  find  no 
reversible  error  In  any  of  the  rulings  of  the 
court  as  to  the  admissibility  of  evidence  per- 
taining to  the  elements  or  measure  of  dam- 
ages, and  the  charges  given  and  refused  at 
the  request  of  the  plaintiff  and  defendant 
as  shown  by  the  record  are  without  error. 
This  is  certainly  true  as  to  the  Issues  upon 
which  this  case  was  tried. 

The  measure  of  damages  for  breach  of 
covenants  as  to  leases  of  land  Is  distinguish- 
able, as  stated  above,  ftrom  the  measure  of 
damages  for  breaches  of  covenants  in  deeds 
of  conveyance  of  lands ;  and  is  also  equally 
dlstingulBbablo  from  the  cases  under  breaches 
of  contracts  for  the  sale  and  delivery  of 
chattels.  This  latter  class  is  Illustrated  In 
the  cases  of  Bell  v.  Reynolds,  78  Ala.  Gil,  56 
Am.  Rep^  52,  and  McFadden  Bros.  t.  Bender- 
son.  128  Ala.  221,  29  South.  610;  that  Is  to 
say,  the  elements  and  measure  of  damages  for 
breaches  of  corraants  as  to  diattels  real  are 
distinguishable  from  breaches  of  covenants 
and  warranties  as  to  the  sale  of  lands,  and 
also  as  to  breadies  of  contrail  for  the  sale 
of  ordinaiy  chattels.  These  cases  cited  above 
are  dted  and  relied  upon  by  counsel  for  ap- 
pellant 

If  the  facts  set  forth  in  plea  3  ore  true, 
there  was  no  breach  of  the  covenants  as  al- 
leged  In  any  count  of  the  complaint,  and,  of 
course,  evidence  tending  to  prove  these  facts, 
if  otherwise  competent  and  admlBslble,  should 
not  be  excluded.  We  do  not  mean  to  bold  by 
this  that  all  of  the  evidence  off^ed  by  the 
defendant  or  testified  to  by  him  tending  to 
prove  the  facts  alleged  in  said  plea  was  com- 
petent It  ml^t  be  Incompetent  for  other 
reasons  than  those  assigned  on  this  trial  in 
the  lower  court  or  those  for  which  It  was 
manifestly  excluded  in  the  lower  court  The 
demurrer  to  the. plea  having  been  sustained, 
the  evidence  clearly  appears  to  have  been  ex- 
cluded (and  properly  so  on  that  trial)  for 
the  reason  that  It  did  not  tend  to  prove  any 
Issue  raised  by  the  plea. 

For  the  errors  pointed  out,  tliis  cause  must 
be  reversed  and  remanded. 

Reversed  and  remanded. 

DOWDELL.  C.  J.,  and  SIMPSON  and 
DENSON,  JJ.,  f»ncur. 


SO  SOUTHERN  BBFOBTBB. 
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STATE  T.  BUSY. 
(Supreme  Conrt  of  Alabama.    April  23,  1909. 
Rehearitiff  Denied  Jane  SO.  1909.) 

1.  CoifffrrrnTioiTAX,  La.w  (|  SO*)— UEOisunTB 
PowEB  or  State. 

There  are  no  limits  to  the  l^lelative  power 
of  the  Btate  govemmeat,  except  such  as  are 
written  in  the  state  or  federal  Constitation. 

[Ed.  Note.— For  other  OoQstitution- 
al  lAw,  Cent.  Dig.  |  48;  Dec  Dig.  {  50.*] 

2.  JOBT  (S  10*)— KlQHT  TO  JuBT  TbIAL. 

The  coii8titutiOD«l  right  to  trial  by  jar; 
does  not  enlarge  the  right,  nor  extend  It  to 
cases  where  it  did  not  exist  prior  to  the  Con- 
stitatioQ. 

[Ed.  Note.— For  other  cases,  He  Jnrr,  Cent. 
Dig.  S  16;  Dec.  Dig.  §  10.*] 

8.  JuBT  (8  19*)— Right  to  Tbi:az,  by  Jubt. 

The  ri^t  to  trial  by  jury  does  not  extend 
to  taxation  proceedings. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  i  125;  Dec.  Dig.  9  lO  *] 

4.  CoNffrrruTiONAL  Law  (8  284*)  —  Absebs- 
HEiTT  OP  Taxes  — Pboceddbk— Due  Pbo- 
CESS  or  Law. 

It  i»  not  neceesaiy  to  due  process  of  law 
that  an  owner  of  property  sought  to  be  assess- 
ed In  taxation  proceedings  shquld  be  giren  an 
opportunity  to  have  the  assessment  reviewed  by 
the  courts,  or  should  have  the  ririit  of  appeal ; 
it  being  infficient  that  he  is  afforded  a  right 
to  be  heard  before  some  tribunal  or  board  in 
miBtance  of  the  tax. 

[EU.  Note.— For  other  caaea,  see  Conatitntion- 
sl  Law.  Cent  Dig.  H  802,  888;  Dec.  Dig.  I 
2W.*] 

5.  Constitutional  Law  (S  284*)— Due  Pbo- 
CESB— Taxation— Valdxtion—Appeal. 

Valuation  of  property  for  taxation  is  not 
sndi  an  exercise  of  judicial  authority  as  nec- 
essarily involves  the  right  of  appeal  to  a  ju- 
dicial tribunal ;  taxes  being  recoverable  with- 
out judge  or  jury. 

[Ed.  Note.— For  other  cases,  see  Constltntion- 
>il  Law,  Gent  Dig.  H  892;  898;  Dee.  Dig.  S 
284.*] 

&  CoErsTmrnoRAi,  Law  (|  281*)— Dm  Pbo- 
cEss— ASSESSMENT— Appeal. 

Act  Sept  30,  1003  (Gen.  Acts  1003,  p. 
295)  I  1,  authorizing  the  tax  commissioner  to 
appeal  from  an  order  of  the  court  of  county 
commiaaiouers  dismfssing  assessment  proceeding, 
is  not  unconstitutional  for  failure  to  afford  the 
taxpayer  an  equal  opportunity  to  appeal. 

[Ed.  Note.— For  other  casea,  see  Constitution- 
al Law,  Cent  Dig.  H  882,  893;  Dec.  Dig.  I 
281.»1 

Appeal  from  Circuit  Conrt,  Marengo  Coun- 
ty; John  T.  Lacklaud,  Judge. 

Proceedings  by  the  State  against  Isidore 
Bley  for  the  taxation  of  bank  stock.  The 
proceeding  being  dismissed,  the  state  appeal- 
ed to  the  circuit  court,  and  from  an  order 
dismlssiug  the  appeal,  it  again  appeals.  Be- 
Tersed  and  remanded. 

Alexander  M.  Garber,  Atty.  Gen.,  Thomas 
W.  Martin,  Asst  Atty.  Gen.,  and  William 
Cnnnlngham,  for  the  State.  De  Oraflenried 
&  Erlns,  for  appellee. 

SATBB,  J.  In  tbe  Tear  1906  the  tax  com- 
mlasloner  of  Marengo  countj  commenced  a 
proceeding  before  the  court  of  county  com- 


missioners against  the  appellee  to  require 
him  to  assess  for  taxation  certain  shares  of 
the  capital  stock  of  a  national  bank  at  Demo* 
polls.  At  the  hearing  the  proceeding  was 
dismissed  on  the  ground  that  the  stock  had 
been  already  assessed.  Within  10  days  of 
the  judgment  the  state  sued  out  an  appeal 
to  the  circuit  court  On  motion  in  the  cir- 
cuit court  the  appeal  was  dismissed. 

Section  1  of  the  act  approved  September 
30,  1003  (Gen.  Acts  1903,  p.  295),  provided 
tbat  from  the  order  of  the  court  of  county 
commissioners  disposing  of  an  additional  as- 
sessment reported  to  that  court  by  the  tax 
commissioner  the  tax  commlsslooer  might  ap- 
peal within  ten  days  to  the  circuit  court  It 
appears  that  the  circuit  court,  in  dismissing 
the  appeal  ou  the  motion  of  the  appellee, 
went  upon  the  theory  tbat  the  provision  of 
the  act  referred  to  was  unconstitutional  and 
void,  for  the  reason  that  it  did  not  afford  to 
the  parties  an  equal  opporttmity  to  appeaL 
The  argument  in  the  beginning  is  that  the 
state  may  not  discriminate  between  parties. 
The  full  force  and  effect  of  this  argument 
must  be  conceded  In  Its  application  to  Judi- 
cial causes  pending  between  private  parties. 
But  the  tax  commissioner  proceeds  under 
the  statute  as  an  officer  of  the  state,  and  in 
the  Interest  of  the  state.  In  the  exercise  of 
one  among  the  highest  attributes  of  sover- 
eignty, the  imposition  of  taxes.  In  Ex  parte 
Macdonald,  70  Ala.  603,  It  was  argued  tbat 
the  statute  which  authorizes  suits  to  be 
brought  In  the  name  of  the  state  without  giv- 
ing bond  or  security,  or  causing  affidavit  to 
be  made,  though  the  same  may  be  required 
in  actions  between  private  citizens,  was  uu- 
ccmstltutional  as  dispensing  with  due  pro- 
cess of  law.  This  court  responded  to  the 
argument  in  this  language:  "The  objection, 
then,  reduces  itself  to  the  proposition  that 
the  state  must  enter  Its  own  courts  upon 
terms  of  perfect  equality  with  Its  own  citi- 
zens, and  that  the  phrase  'due  process '  of 
law'  carries  with  it  the  essential  Idea  tbat 
the  Legislature  can  enact  no  law  under 
which  benefits  can  be  claimed  for  the  sover- 
eign that  are  denied  to  the  citizen.  To  state 
such  a  propqpittou  Is  to  deny  it."  A  familiar 
example  of  .the  asserted  prerogative  of  the 
state  Is  to  be  found  in  the  fact  tbat,  consti- 
tutional provision  apart,  it  la  not  liable  to 
suit  in  ordiiury  cases  unleaa  by  its  own 
consent  Ukewlse,  in  pursuance  of  the,prln- 
c^le  that  the  sovereign  can  do  no  wrongt 
applicable  to  republican  forms  of  govern- 
ment, it  has  always  been  bdd  ttiat  the  state 
may  denj  its  remedies  to  slothful  persons 
having  grlevancee,  and  so  secure  the  repose 
of  society,  hj  the  enactment  of  statutes  of 
limitation  by  which  It  is  not  Itself  bound 
onless  b7  its  own  express  consent.  "Nullum 
tempns  occurtlt  regl.*'  Otlier  examiiles  of 
the  same  prerogative  are  to  be  found  men- 
tioned in  Ex  parte  Macdonald.  supra. 
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It  bae  been  mooted  whether,  when  the 
state  goes  Into  Its  own  courts  to  contest  with 
the  private  citizen  matters  not  affecting  Its 
soTereign  powers,  as  where,  for  example,  it 
contests  with  a  citizen  the  ownership  of  prop- 
erty or  rights  growing  out  of  contract,  its 
prerogative  ought  not  to  be  abated,  so  as  to 
put  it  upon  a  footing  of  equality  with  the 
private  citizen  in  the  ass^tion  of  such 
rights;  but  that  question  Is  not  raised  here, 
and,  of  course.  Is  not  to  be  decided.  The 
general  principle  hereinbefore  referred  to, 
which  Is  a  partial  expression  of  the  doctrine 
that  there  are  no  limits  to  the  legislative 
power  of  the  state  government  save  such  as 
are  written  upon  the  pages  of  the  state  or 
federal  Constitution,  must  be  conclusive 
against  the  appellee's  right  to  have  the 
state's  appeal  dismissed  out  of  the  circuit 
court  for  the  reason  upon  which  It  proceeded, 
unless  his  further  contention  that  the  Con- 
stitution secures  to  him,  in  common  with  all 
private  parties  litigant,  the  right  of  appeal 
absolutely,  or,  In  any  event,  an  appeal  in 
order  that  the  constitutional  guaranty  of 
trial  hy  Jury  may  not  be  Impaired. 

By  the  Constitution  the  right  of  trial  by 
Jury  is  made  Inviolate.  The  settled  con- 
struction of  this  provision  is  that  it  does 
not  enlarge  the  right  of  trial  by  jury,  nor  ex- 
tend it  to  cases  where  no  such  right  existed 
prior  to  the  Constitution.  Tims  v.  State,  28 
Ala.  165;  Thomas  v.  Bibb,  44  Ala.  TZl; 
Montgomery  &  Fla.  By.  Co.  v.  McKenzle, 
85  Ala.  546,  5  South.  322.  The  appellee  will 
find  that  the  Issue  made  by  him— or,  rather, 
which  might  Iiave  been  made  by  him  on  the 
hearing  of  the  proceeding  before  the  court  of 
county  commissioners — belongs  to  that  class 
of  cases  In  which  the  right  of  trial  by  Jury 
has  never  existed.  The  dependence  of  gov- 
ernment upon  taxation  is  such  as  to  exclude 
the  Idea.  A  tax  Is  a  charge  levied  by  the 
sovereign  power  upon  persons  and  property 
for  the  support  of  government  and  for  public 
purposes.  Judge  Cooley,  in  his  worli  on  Tax- 
ation; after  pointing  out  the  desirability,  and 
frequently  tlie  necessity,  of  the  prompt  pay- 
ment of  taxes  in  order  that  the  government 
may  be  maintained,  and  that  this  consldera.- 
tion  leaves  no  room  for  the  supposition  that 
the  dUatory  proceedings  incident  to  forms  of 
process  and  trial  by  Jury  were  within  the 
contemplation  of  the  people  when  consenting 
to  any  general  provision  of  the  Constitution, 
says  that:  "It  is  safer,  and,  we  believe,  more 
correct,  to  say  that  our  Constitutions  have 
been  framed  and  agreed  upon  In  view  of  an 
immemorial  practice  and  rule  of  government, 
under  which  the  whole  subject  has  been  In- 
trusted to  the  legislative  department;  and 
they  are  to  be  understood  and  construed  in 
the  light  of  that  practice,  wherever  the 
people  have  not  expressly  nnd«taken  to 
change  It."  Many  cases,  cited  to  the  text 
of  Judge  Oooley's  work,  show  that  to  hold 
the  right  of  trial  by  Jury  to  be  applicable  to 


tax  cases  would  work  a  radical  change  In 
the  principles  upon  which  taxation  Is  suppos- 
ed to  rest.  "It  would  cripple  the  legislative 
power,  and  subject  the  action  of  the  depart- 
ment whose  function  It  Is  to  make  laws  on 
its  own  views  of  the  questions  of  public 
Interest  and  public  policy  which  the  laws  in- 
volve, to  a  review  and  possible  reversal  at 
the  hands  of  a  Jury.  It  would  not  so  much 
strengthen  the  Judicial  department  as  It 
would  weaken  the  legislative;  for  the  courta 
themselves,  though  Juries  sit  with  and  as  a 
part  of  them,  are  compelled  to  recognize  a 
large  degree  of  independence  In  the  action  of 
these  assistants.  Such  Independence  is  often 
useful,  and  never  can  be  seriously  detrimen- 
tal, when  a  verdict  determines  a  single  con- 
troversy only;  iHit  to  make  Juries  the  as* 
sessors  of  the  claims  of  the  state  upon  Indi- 
viduals could  only  introduce  anarchy." 

The  court  of  county  commissioners  sits, 
as  a  board  of  assessment  and  equalization, 
to  hear  complaints  against  valuation  by  prop- 
erty owners  and  by  the  state.  It  is  an  as- 
sessing board,  with  powers  quasi  Judicial 
only.  If  the  assessed  valuation  Is  too  great, 
or  too  small,  the  assessment  is  erroneous 
only,  not  void.  Collins  v.  Keokuk,  118  Iowa, 
80,  91  N.  W.  791;  Holland  v.  Mayor,  69  Am. 
Dec.  108,  note.  We  do  not  question  the  right 
of  the  taxpayer  to  attack  an  assessment  void 
because  some  principle  of  law  la  violated  in 
making  it;  but  it  does  not  seem  ever  to  have 
been  held  that  because  a  right  of  appeal 
from  an  assessment  Is  not  given  by  law,  the 
taxpayer  having  had  an  opportunity  to  l>e 
there  heard,  a  tax  levied  upon  such  assess- 
ment Is  void.  Nor  Is  It  necessary  to  due 
process  of  law  that  the  owner  of  property 
be  given  the  opportunity  to  have  an  assess- 
ment reviewed  by  the  courts.  The  valuation 
of  property  Is  not  such  exercise  of  Judicial 
authority  as  necessarily  Involves  the  right  of 
appeal  to  Judicial  tribunals.  27  A.  &  E. 
Kncyc.  718;  1  Cooley,  Tax.  p.  64.  In  Harris 
V.  Wood,  6  T.  B.  Mon.  (Ky.)  641,  It  la  re- 
marked that  taxes  are  recoverable,  not  only 
without  a  Jury,  but  without  a  Judge.  lu 
Springer  v.  United  States,  102  U.  S.  586, 
L.  Ed.  253,  it  is  said:  "The  idea  that  every 
taxpayer  is  entitled  to  the  delays  of  litiga- 
tion Is  unreason."  The  right  of  appeal  is 
purely  statutory.  Unless  the  Constitution 
so  prescribes,  an  act  Is  not  invalid  because 
not  providing  for  an  appeal.  2  Cooley,  Tax. 
1393,  1394.  Concessions  made  to  the  tax- 
payer along  this  line  are  concessions  of  favor, 
not  of  right,  and  their  extent  rests  In  legl»> 
lative  discretion. 

For  the  reasons  and  on  the  authorltlea 
hereinbefore  set  out  and  cited,  we  do  not 
see  our  way  clear  to  a  declaration  that  the 
act  authorizing  proceedings  by  the  tax  com- 
missioner to  correct  nnd^alnations  of  prop- 
erty, as  that  act  was  at  the  time  the  proceed- 
ing lu  this  cause  was  commoMed,  was  na- 
c<niatltutlonal  for  any  ground  urged  against 
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It  Under  kcUoq  22S2  of  the  Ciode  of  1907, 
thB  fUscrlmluaUon  otMnplalned  ot  no  longer 
exists. 

We  lutTO  been  linable  to  consnlt  the  cose 
of  Pecvle  T.  Sbolem  (IIL)  87  N.  EL  390,  much 
urged  Dpon  our  attention  by  appellee;  that 
volume  of  the  NortbeaBtem  Reporter  not 
bavlnff  yet  reached  oar  library,  and  the  ad- 
vance sheet  ccmtalnli^  the  opinion  In  that 
case  having  been  mislaid.  We  have,  how- 
ever, consulted  the  other  cases  from  the 
nilnols  courts,  dted  by  appellee,  and  find 
nothing'  to  the  contrary  of  what  we  have 
written. 

Our  condnslon  Is  that  the  certiorari  was 
bnproperly  dismissed  by  the  trial  cour^  and 
the  Judgment  of  the  circuit  court  to  that 
effect  Is  reversed  and  remanded. 

Reversed  and  remanded. 

DOWDELIi.  C.  J.,  and  ANDERSON  and 
McCLELLAN.  JJ..  concnr. 


STATE  ei  rel.  SHOLL  et  al.  v.  DUNCAN. 

(Supreme  Court  of  Alabama.    June  8,  1900. 
Rehearing  Denied  Jane  SO,  1009.) 

1.  Statdtes  (§  161*)— Implied  Repeal. 

Gen.  Acts  1903,  p.  499,  amended  b;  Act 
Aug.  IS,  1907  (Gen.  Acta  1907,  p.  893),  pro- 
vided for  enforcement  of  lawB  relating  to  the 

Eablic  health,  save  general  control  to  uie  State 
loard  of  HeaJth,  conferred  on  county  boards 
certain  powers  under  general  supervlaion  of  the 
state  board,  gave  the  county  board  power  to 
elect  bealth  officers  for  Incorporated  cities  in 
the  county  whose  charter  did  not  otherwise  pro- 
vide, and  enumerated  the  duties  of  the  healdb 
officers  elected  by  the  county  board.  Held,  that 
this  did  not  repeal  Act  Aug.  13,  1907  (Oen. 
Acts  1007,  p.  Sdi)  t  142,  conferring  on  munici- 
palitiea  power  to  adopt  ordinances  to  guard 
a^iast  contagious  diseases,  establish  quaran- 
tine, and  promote  sanitary  conditicm,  and  to 
fix  the  salaries  in  compensation  for  such  health 
officers  as  they  may  deem  necessary,  and  there- 
fore an  ordinance  providing  for  a  cit;  bacteriol- 
ogist was  not  invalid  as  appointiog  an  officer 
to  exercise  the  functions  pertaining  to  a  state 
officer. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  I  230;  Dec.  Dig.  |  161.*] 

2.  WOftOS  AND  PHaA8ES-~"BACTEBIOLOOT." 

"Bacteriology"  Is  the  science  which  inves- 
tigates bacteria  and  other  microbes,  especially 
their  life  history  and  agency  in  the  im>duction 
of  disease. 

3.  Statutes  ({  150*)— Iuflibd  Repeal. 

That  two  statutes  relating  to  the  public 
health  and  creating  offices  in  connection  there- 
with were  passed  hy  the  same  Legislature  with- 
in a  few  days  creates  a  strong  presumption  that 
no  conflict  was  supposed  to  exist. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  i  231;  Dec.  Dig.  i  150.*] 

Appeal  from  Clrcalt  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge 

Qno  warranto  by  tbe  State  on  the  relation 
of  Edward  H.  BhoU  and  others,  against  Bills 
M.  Doncan.  From  a  decree  for  respondent, 
relators  appeal.  AflSnned. 


Robert  E.  Smltb  and  l^son.  Wilson  &  Mar- 
tin, for  an^ants.  R.  H.  Thatch,  fi>r  ap- 
pellee. 

.  SATRB,  3.  This  is  a  proceeding  in  tbe 
nature  of  a  quo  warranto,  cfaallen^ng  the 
right  of  respondent  to  exercise  tbe  functions 
of  city  bactQrloI<^st,  created  by  an  ordinance 
of  tbe  city  of  Birmingham  approved  January 
6, 1908.  It  is  not  denied  that  respondent  was 
elected  to  the  oflSce  in  question,  nor  Is  there 
avenuoit  that  be  Is  in  any  respect  disquali- 
fied to  hold  the  same.  The  controversy  be- 
tween tbe  parties  relates  to  .tbe  right  of  the 
municipality  to  create  an  office  with  the 
powers  and  functions  conferred  by  the  ordi- 
nance upon  tbe  respondent;  the  argument 
for  the  relators  being  that  the  ordinance  la  In 
oontravNktlon  of  the  laws  of  the  state,  wliich 
is  to  say  that  respondent  aeUng  under  the 
color  of  the  ordinance,  Is  wrongfully  exer- 
cising the  functions  whldi,  under  tbe  general 
law  of  the  stote,  pertain  to  the  healtb  officer 
of  the  city  of  Birmingham.  In  tbe  act  ap- 
proved October  9,  1003  (Oen.  Acts  1903,  p. 
499),  an  elaborate  system  was  amended,  re- 
constructed, and  provided  for  the  enforce- 
ment of  tbe  laws  relating  to  tlie  public  health. 
A  general  control  was  committed  to  the  State 
Board  of  Health,  and  many  powers  and  du- 
ties in  their  respective  coonties  conferred 
upon  county  boards,  wfaidt  are  placed  under 
tiie  general  supervialon  and  control  of  the 
State  Board.  By  aubdlvlBlon  "f '  of  section 
4  It  was  made  the  duty  of  tbe  county  board 
In  each  county  to  elect  a  health  officer  for 
any  incorporated  dty  or  town  In  tbe  county 
wbostf  Charter  did  not  otherwise  provide.  In 
the  re-enactment  of  tbis  subdivision  in  tbe 
amendatory  act  of  August  15. 1907  (Gen.  Acta 
1907.  p.  883).  the  exception  of  municipalities 
having  charters  providing  otherwise  was 
omitted.  Tbe  duties  of  munidpai  health  of- 
fleers,  dected  by  the  county  boards,  enume»t> 
ed  in  section  710  of  tbe  Code  of  1007,  may,  so 
far  as  needful  In  this  connection,  be  epitomiz- 
ed as  follows:  They  are  to  keep  registers  of 
births,  deaths,  and  InfectlonB  diseases;  to 
exercise,  under  the  direction  and  control  of 
the  committee  of  public  healtb,  acting  for  tbe 
county  board  of  health,  and  in  accordance 
with  the  health  laws  of  tbe  stete  and  the 
municipality,  general  supervision  over  the 
sanitary  Interests  of  tbe  mtmlclpallty;  to 
Investigate  cases  of  disease  suspected  to  be 
contagious,  infectious,  or  pestilential  In  char- 
acter, and  report  the  facts  to  writing  to  the 
mayor  and  council  of  Qie  mnnldpalltj^  to  the 
committee  of  public  bealth  of  the  county 
board  ot  health,  and  to  the  state  healtb  of- 
ficer; to  investigate  municipal  prisons  snd 
charitable  institutions  as  respects  condition 
and  conduct ;  and  to  perform  oth«:  duties  of 
like  general  diaracter.  The  various  legis- 
lative enactments  of  recent  years,  codified  In- 
to chapter  22  of  the  Code,  evince  a  purpose 
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to  bring  all  matters  concemtng  the  health 
and  qnarantlne  of  the  Btat«  ondar  the  jnrla- 
dictlon  of  the  State  Board  of  Health  and  its 
subordinate  county  boards. 

With  undoubted  propriety,  relatoni  concede 
that  section  142  of  the  act  of  Aognst  18, 1907 
(Gen.  Acts  1907,  p.  86^,  confers  upon  ma- 
nlcipalltles  the  power  to  adopt  ordinances 
to  prevent  the  Introduction  of  oontaj^ous,  In- 
fectious, or  pestilential  diseases,  to  establish 
and  regulate  a  sufficient  qnarantlne  not  In- 
consistent with  the  laws  of  the  state,  to 
adopt  ordinances  and  regulations  to  Insure 
good  sanitary  conditions  In  public  and  pri- 
vate places,  and  to  prescribe  the  duties  and 
fix  the  salaries  and  compensation  for  such 
health  officials  as  they  may  deem  necessary. 
This  section  is  an  amplification  In  one  direc- 
tion of  the  general  power  conferred  by  section 
80,  by  which  municipal  corporations  are  giv- 
en power  to  adopt  ordinances,  not  inconsist- 
ent with  the  laws  of  the  state,  to  carry  Into  ef- 
fect or  discbarge  the  powers  and  duties  confer- 
red, and  to  provide  for  the  safety,  health,  pros-' 
perlty,  morals,  order,  comfort,  and  conven- 
ience of  the  Inhabitants  of  the  municipality. 
Bacteriology  Is  the  science  which  investigates 
bacteria  and  other  microbes,  especially  their 
life  history  and  agency  In  the  production 
of  disease.  Ordinances  providing  for  bacteri- 
ological investigation  and  research  have  a 
just  and  reasonable,  not  to  say  necessary,  re- 
lation to  the  health  and  safety  of  communi- 
ties. It  will  not  be  denied  therefore,  that 
the  general  and  special  powers  conferred  by 
the  two  sections  of  the  act  last  referred  to  are 
amply  broad  to  justify  the  ordinance  of  the 
city  of  Birmingham  creating  the  office  of  city 
bacteriologist  But  the  act  amendatory  of 
the  health  and  quarantine  laws  of  the  state 
postdates  the  act  of  August  13,  1907,  known 
as  the  "Municipal  Code  Law,"  by  two  days. 
They  have  both  been  printed  in  the  Code, 
but  were  not  enacted  as  a  part  of  the  Code 
of  1907.  The  question,  then,  Is  whether  the 
later  statute,  dealing  with  the  object  of 
health  and  quarantine,  must  ha  held  to 
repeal  the  power  to  appoint  a  bacteriologist, 
with  such  duties  as  are  enumerated  In  the  or- 
dinance^ which  power  Is  fairly  implied  In 
the  manlclpal  charter  act. 

The  health  and  quarantine  law  and  tbe 
municipal  code  law  cover  In  part  the  same 
field  80  far  as  cities  and  towns  are  concern- 
ed. The  fact  that  they  were  passed  by  the 
same  Legislature,  and  so  nearly  together, 
creates  a  strong  presumption  that  no  conflict 
was  supposed  to  exist  We  find  no  conflict 
In  the  letter  of  the  two  statutes.  Nor  do  we 
think  the  duties  Imposed  by  the  ordinance 
upon  the  bacteriologist  an  of  such  nature  as 
to  give  rise  to  conflict  between  that  official 
and  the  health  officer  provided  fttr  in  the 
health  and  quarantine  law.  The  former  Is 
nothing  more  than  an  agent  for  gathering 
information,  as  the  ordinance  shows.  Such 


Information  will  be  valnable  to  the  (ri&cers 
and  people  of  the  municipality  In  tbe  conduct 
of  its  government  wltbln  the  Bmlts  of  ita 
unquestioned  powers.  It  can  in  no  wise 
curtail  tbe  powers  of  the  health  officer,  nor 
interfere  with  their  complete  beneficial  ex- 
ercise, that  one  or  a  dozen  bacteriologists 
appointed  or  elected  by  the  city  may  cover 
tbe  same  ground  for  the  purpose  of  getting 
information.  We  discover  in  the  health  and 
quarantine  laws  of  the  state  no  expressed 
or  implied  purpose  to  deny  to  a  municipal 
corporation  tbe  authority  to  procure  for  tbe 
use  of  its  officers  and  people,  in  the  admin- 
istration of  their  affairs,  expert  knowledge 
of  tbings  which  may  affect  the  safety,  health, 
and  comfort  of  the  community. 

In  view  of  some  expressions  In  the  opin- 
ion of  the  learned  judge  of  the  trial  court, 
made  a  part  of  tbe  record  here,  we  remark 
that  this  proceeding  can  have  no  effect  upon 
tbe  official  status  or  powers  of  the  munici- 
pal health  officer  of  the  city  of  Birmingham, 
who  has  been  elected  by  the  county  board. 
This,  Indeed,  is  necessarily  Implied  in  what 
we  have  said  above. 

There  was  no  error  In  tbe  ruling  of  the 
court  below,  and  its  judgment  will  be  af- 
firmed. 

DOWDELL.  G.  3.,  and  ANDERSON  and 
McCLELLAN,  JJ.,  concur. 


HOUSTON  V.  HOWZB. 

(Supreme  Court  of  Alabama.    May  24,  1909. 
Rehearing  Denied  June  30,  1909.) 

1.  Rrr-ioious  Societiis  <|  14*)— AcrioHa— Ju- 

BISDICTION. 

The  courts  will  not  take  jurisdiction  of 
matters  concemiog  religious  anociatlons,  ex- 
cept to  protect  Bome  property  right 

[Ed.  Note.— For  other  cases,  see  Rdlglons 
Societies.  Cent  Dig.  4S  lOO-lO! ;  Dee.  Dig.  | 
14.*] 

2.  CHAHrrj;E8  (§  43*)— Actions— JuKiBDicnow. 

The  courts  will  not  take  jurisdiction  of 
matters  concerning  charitable  aasociations,  ex* 
cept  to  protect  some  property  right 

[Ed.  Note.— For  other  cases,  see  CSiaiities, 
Dec  Dig.  i  43.*] 

3.  Bquitt  (I  363*)— Dtsmtssal  Betobb  Hear- 
ing— Determination  of  Motion. 

In  considering  tbe  question  of  tbe  dismissal 
of  a  bill  for  want  of  equity,  only  the  bill  can 
be  looked  to. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  766;  Dec.  Dig.  9  363.*] 

4.  Bqurrr  (8  17*)— Jdb^sdiction— Pbopxbtt 
Bights. 

A  bill  which  shows  that  the  right  of  com- 
plainant to  an  office,  to  which  is  attadied  m  pe- 
cuniary interest  in  toe  shape  of  exemption  from 
dues,  in  a  fraternal  society,  and  a  right  to  life 
and  health  inauraoce,  is  involved,  should  not 
be  dismissed  for  want  of  equity  as  the  bill 
shows  that  a  property  right  is  involved. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  S  17.*] 
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Appeal  from  City  Conrt  d  Blrmlngbam ; 
Clurles  A.  Semi,  Judge. 

Actlcm  1^  Jennie  Houston  against  O.  A. 
Howze.  From  a  Judgment  dlsmlBslug  tbe 
bill,  plaintiff  appeals.  Reversed  In  part,  and 
remanded. 

Powell  &  Blackburn,  for  appellant  Z. 
Rndolpli,  for  appellee. 

SIMPSON,  J.  The  blU  In  this  CQse  was 
filed  bj  the  appellant  agalust  the  appellee, 
alleging  that  appellant  and  appellee  are  mem- 
bers of  a  beneSdal  and  charitable  organiza- 
tion known  as  "United  Brothers  of  Friend- 
ship and  Sisters  of  the  Mysterious  Ten," 
organized  In  Alabama  as  a  corporation; 
that  the  Grand  Lodge  in  Alabama  is  gov- 
erned by  an  ExecutlTe  Board,  of  which  the 
defendant  Is  the  chl^  executive  officer ;  that 
complainant  Is  the  chief  executive  officer  of 
Elizabeth  Temple,  No.  2,  of  Birmingham, 
a  subordinate  lodge  of  said  organization,  the 
title  of  her  office  being  "Worthy  Princess" ; 
that  each  member  who  carries  a  certificate 
of  endowment  Is  entitled  to  sick  benefits  and 
to  life  insurance  to  the  amount  of  $300; 
that  complainant  receives  no  salary,  but  In 
Hen  thereof  is  relieved  of  the  payment  of 
the  monthly  dues  of  35  cents,  which  keep  up 
said  insurance;  that  complainant  was  elect- 
ed to  said  office  in  December,  1007,  for 
one  year;  that  on  February  1,  1908.  the 
defendant,  as  Grand  Master,  Issued  an  order 
suspending  her  from  said  office,  and  has  at- 
tempted to  Install  another  member;  that  he 
Is  about  to  order  her  benefit  and  insurance 
certificate  canceled,  and  is  misappropriating 
funds,  etc. ;  and  that  she  had  no  right  to 
appeal  to  any  board  of  officers  for  redress. 
The  bill  prays  that  said  Howze  be  enjoined 
from  Interfering  with  complainant  In  the 
exercise  of  said  office,  and  from  taking  steps 
to  remove  complainant,  and  from  Interfering 
with  the  installation  of  other  proper  officers 
of  any  subordinate  temples,  and  from  collect- 
ing fees  for  said  Installations,  except  when 
raineeted  by  such  temple,  etc.,  and  that  he 
be  required  to  account  for  and  pay  over  to 
the  Grand  Lodge  all  moneys  collected,  etc. 

The  answer  denies  that  the  Grand  Lodge 
Is  governed  by  the  Executive  Board,  but  al- 
leges that  the  Executive  Board  is  the  agent 
of  the  Grand  Lodge,  with  the  duty  to  super- 
vise subordinate  lodges  and  see  that  the  con- 
stitution and  by-laws  are  ot)eyed;  that  said 
Grand  Lodge  Is  governed  by  the  wishes  and 
voice  of  the  subordinate  lodges  expressed  by 
a  majority  vote  of  delegates ;  that  the 
Grand  Master  merely  presides,  and  does  not 
vote;  and  that  respondent  Is  Grand  Master. 
It  denies  that  complainant  was,  at  the  time 
of  tlie  filing  of  the  bill,  or  is  now,  holding 
vld  office,  but  allies  that  one  Stella  Gaston 
Is.  It  denies  that  said  organization  main- 
tains a  sick  t)enefit  fund  or  insurance,  but 
alleges  that  a  department  entirely  separate 
and  Indejpendoit  provides  for  the  endowmeut 


fond  securing  $300  insurance,  that  no  sick 
benefits  are  paid  out  of  the  endowmeut  fund 
or  by  the  endowment  department,  that  the 
85  cents  paid  by  each  member  goes  to  the 
endowment  department,  and  that.  If  any  pro- 
vision Is  made  for  sick  benefit.  It  Is  by  tb^ 
subordinate  lodge.  It  denies  that'  the  office 
of  Worthy  Princess  has  any  pecuniary  value, 
alleging  the  same  to  be  entirely  honorary. 
It  denies  that  orator  was  ever  legally  in- 
stalled in  said  office,  In  accordance  with  the 
law  of  the  association,  but  alleges  that  her 
installation  was  set  aside  for  violation  of  the 
law  of  the  order  January  6,  1908.  It  denies 
any  intention  to  cancel  her  benefit  policy, 
alleging  that  this  can  be  done  only  on  the 
Initiative  of  the  subordinate  lodge. 

Without  stating  all  of  the  allegations  of 
the  answer,  it  is  sufficient  to  say  that  it  de- 
nies all  the  facts  which  could  give  equity  to 
the  bill,  it  there  were  any.  The  courts  will 
not  take  Jurisdiction  of  matters  concerning 
religious  or  charitable  associations,  except 
to  protect  some  property  or  financial  right. 
State  ex  rel.  McNeill  v.  Bibb  Street  Church, 
81  Ala.  23,  4  South.  40;  B.  &  O.  R.  R.  Co. 
V.  Stankard,  49  L.  R.  A  385,  386,  ijote.  But, 
In  considering  the  question  of  the  dismissal 
of  the  bill  for  want  of  equity,  only  the  bill 
can  be  looked  to,  and  not  the  answer.  The 
allegations  of  the  bill  show  that  a  property 
right  la  Involved,  to  wit,  the  right  of  com- 
plainant to  an  office  which  has  attached 
thereto  a  pecuniary  Interest,  in  the  shape  of 
exemption  from  dues  and  a  right  to  life  and 
health  Insurance.  That  being  the  case.  It  is 
within  the  Jurisdiction  of  the  court  to  pro- 
tect that  right  and  Interest  Christian 
Church  of  Huntsvllle  v.  Sommer,  149  Ala. 
145,  43  South.  8,  8  L.  B.  A  (N.  S.)  1031. 

We  win  not  discuss  the  question  whether 
injunction  Is  the  proper  remedy  to  try  the 
right  to  office  In  a  corporation,  as  tbia  Is  not 
a  case  where  a  person  has  been  removed 
from  office  by  the  constituted  authorities  of 
a  corporation.  The  corporation  la  not  made 
a  party,  and  the  claim  la  only  that  an  in- 
dividual, who  has  no  such  authority  In  the 
corporation.  Is  interfering  with  the  enjoy- 
ment by  complainant  of  her  rights. 

As  to  the  other  feature  of  the  bill,  to 
wit,  the  prayer  that  said  respondent  be  re- 
quired to  pay  over  funds  collected  to  the 
corporation,  the  bill  is  defective,  as  It  is  in 
other  respects;  but  there  was  no  demurrer. 

The  decree  of  the  court  is  affirmed  In  so 
far  as  It  dissolved  the  temporary  Injunction; 
hut  in  so  far  as  It  dismissed  the  bill  the 
decree  Is  reversed,  and  a  decree  will  he  here 
rendered  overruling  the  motion  to  dismiss 
the  bin  for  want  of  equity,  and  the  cause 
Is  remanded. 

In  part  affirmed,  and  In  part  reversed  and 
rendered,  and  remanded. 

DOWDELL,  G.  J.,  and  DBNSON  and 
MAZFIELD,  JJ,,  concur. 
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WRIGHT  V.  SAMPLE. 
(Snpreme  Court  of  Alabama.    May  24,  1909. 
Rehearing  Denied  Jane  30,  1909.) 

1.  Action  (§  27*)— Injuet  to  Pbuit  Tbeks— 

AcriOW  FOB  PeNALTT  —  NaTUBE— OONTBACT 
'    OB  TOBT. 

Ad  action  under  Code  1907,  S  6037,  for  the 
statutory  penalty  for  destruction  of  or  injury 
to  fruit  trees,  though  technically  an  action  of 
debt,  is  not  one  for  a  debt  contracted,  but  for 
a  tort 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  §  27.*] 

2.  Dismissal  and  Nonsuit  (8  26*)— DiscoN-' 

TIHDANCE  AS  TO  JOINT  DeFEWDAWTi 

In  actions  ex  delicto,  plaintiff  may  discon- 
tinue as  to  one  or  more  defendants  and  main- 
tain the  action  against  the  remaJninr  defendants 
without  discontinning  the  entire  action. 

[EM.  Note.— For  other  cases,  see  Dismissal  and 
NoQsuU,  Cent.  Dig.  H  46,  4S-00;   Dec  Dig. 

S.  Penalties  (8  40*)- Vacatioh  of  JuDOHKirr 

—Who  Mat  Complain. 

In  an  action  for  the  statntoiy  penalty  for 
destraction  of  fmit  trees,  one  of  defendants 
could  not  complain  that  after  the  action  was 
discontinued  as  to  his  codefendant  the  latter 
was  subsequently  reinstated  as  a  party  defend- 
ant and  a  judgment  rendered  against  her,  which 
was  subsequently  vacated. 

[Ei.  Note.— For  other  cases,  see  Penalties, 
Dec.  Dig.  I  40.»] 

4.  Tbesfass  (8  67*)— Xnjubt  to  Fruit  Tbeeb 

—  Statutobt  Penalty  —  "Obchabd"  — 

"T  AED"— "I  NCL08UBB. " 

In  an  action  under  Code  1907,  8  0087,  for 
statutory  penalty  for  destruction  of  fruit  trees 
inclosed  on  premises,  a  general  charge  for  de- 
fendant on  tne  ground  that  there  was  qo  proof 
that  the  trees  were  removed  from  an  fnclosure 
was  properly  refused ;  it  appearing  that  the 
trees  were  taken  from  a  yard  and  orchard,  which 
showed  prima  facie  an  inclosure ;  "orchard"  be- 
in|  defined  by  Webster  as  meaning,  among  other 
things,  "an  inclosure  containing  fruit  trees," 
etc.,  and  the  word  "yard"  meaning  by  common 
acceptance  an  "inclosure." 

[Ed.  Note. — For  other  cases,  see  Tre^ass, 
Dec.  Dig.  8  07.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  340S»  8490;  toL  6,  p.  6016;  vol.  8, 
p.  7531.] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;  Thomas  W.  Wert,  Judge. 

Action  by  R.  H.  Sample  against  John  L. 
Wright  and  another.  Judgment  for  plalntifC, 
and  defendant  John  L.  Wright  appeals.  Af- 
firmed. 

The  salt  vas  orlgtnally  b^n  against  JAbn 
Jj.  Wright  and  Laura  F.  Wright  '  It  seems 
that  after  the  filing  of  the  complaint  an 
amendment  was  allowed  Btrlklng  Laura  F. 
Wright  as  a  party  defendant  Upon  this 
amendment  being  allowed,  appellant  John 
Wright  moved  tax  a  discontinuance,  which 
was  overmled.  Subaeqaait  to  this  amend- 
ment, and  "before  the  trial,  anotbo'  amend- 
ment was  filed  reinstating  Laura  F.  Wright 
as  a  party  defendant  and  on  this  complaint 
as  last  amended  the  trial  was  had,  resulting 
In  a  Judgment  against  both  defendants, 
which  was  subsequently  amended  by  the 


court  setting  aside  the  Judgment  as  to  Laura 
F.  Wright  John  WMgbt  takes  ttaU  appeal 
alone, 

B.  U.  Russell  and  Wert  ft  Lynn,  for  ap- 
pellant John  R.  Sanqile,  for  appdllee. 

ANDERSON.  J.  This  actkm  was  braDgbt^ 
under  section  60S7  of  the  Code  of  1S07,  for 
the  statutory  penalty  for  destruction  of  or 
Injury  to  fruit  trees.  Actions  of  this  <diar- 
acter,  though  technically  actions  of  debt 
are  not  for  debts  contracted,  but  are  actlona 
for  a  tort  Crawford  v.  Slaton,  138  Ala.  393» 
31  South.  040. 

The  rule  Is  well  setUed  In  this  state  tbat  In 
actions  ex  delicto  the  plainttff  may  dlscoiir 
tlnue  as  to  one  or  more  defendants,  and 
maintain  his  action  against  the  r«uaining 
defendants,  without  discontinuing  the  entire 
action.  Strickland  t.  Wedgworth  (Ala.)  45 
South.  658,  wherein  the  case  of  Torrey  v. 
Forbes,  84  Ala.  135,  10  South.  320.  was  ex- 
plained and  Qualified. 

The  trial  court  did  not  err  in  defining  to 
discontinue  the  cause,  at  the  instance  of  tbe 
appellant  John  L.  Wright  because  the  suit 
was  dtemlssed  as  to  his  codefendant  Nor 
can  this  appellant  complain  that  hia  code- 
fendant was  subsequently  reinstated  aa  party 
defendant  and  a  Judgment  rendered  against 
her,  which  was  subsequently  vacated. 

The  appellant  further  Insista  that  the  trial 
court  erred  in  refusing  the  general  diarge 
requested,  because  there  was  no  proof  that 
tbe  trees  were  removed  from  an  inelosar& 
Tbe  proof  showed  that  tbe  trees  were  taken 
from  tbe  yard  and  orchard,  which  showed 
prima  fade  an  inclosure.  ''Orchard'*'  is  de- 
fined by  Webster  as  meaning,  among  other 
tilings,  "an  Inclosure  containing  fmit  trees,** 
etc.  Tard:  "The  word  'yard*  by  common 
and  current  acceptance  Is  on  indosnre^"  etc 
Cook  V.  Lowe,  60  N.  Y.  Supp.  614,  44  App. 
Dlv.  239;  State  v.  Bugg,  66  Kan.  668,  72 
Pac.  236. 

The  Judgment  of  the  law  and  equity  court 
Is  affirmed. 

DOWDELL,  C.  J.,  and  SIMPSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


LOUISVILLE  &  N.  R.  CO.  T.  WEATHERS. 
(Supreme  Court  of  Alabama.    June  10,  1909. 
Rehearing  Denied  June  80,  1909.) 

1.  Cabbiebs  (S  275*)— Cabbiage  op  Passen- 
gers—Accouuodation  DuBiNo  Tbansit  — 
AonoNB— Pleading— SniTiciKNCT  or  Com- 
plaint. 

A  count  in  a  complaint  In  an  action  by  m 
nassenger  against  a  carrier  for  injuries  received 
from  accommodation  furnished,  which  aliened 
that  plaintiff  boarded  defendant's  train,  which 
contained  at  least  one  first-class  car,  and  paid 
first-class  fare;  that  he  was  blind,  and  so  coa- 
stituted  physically  that  the  inhaling  of  tobacco 
smoke  in  large  goantities  would  maJte  bim  sick, 
and  defendant's  servant,  acting  within  the  scope 
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of  hia  antboritr,  wnm^fnlly  aod  Degligently 
caused  plaintiff  to  remaiD  in  a  smoker  or  sec- 
«Dd-c]aSB  car,  where  the  air  was  so  ladea  with 
tobacco  smoke  that  as  a  proximate  conseqaence 
thereof  plaintiff  was  uad«  sick  and  caused  to 
Inhale  toe  smoke,  and  waJi  caused  to  Tomlt 
and  suffer  great  mental  and  physical  pain,  and 
was  greatly  humiliated  and  put  to  f;reat  trouble, 
inconvenience,  and  expense  in  curiQK  his  sick- 
ness— was  not  insufficient  because  failing  to  al- 
lege that  plaintiff  was  placed  in  the  car  against 
his  protest  or  objection;  those  allegations  not 
being  necessary  in  on  action  lor  ^mple  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  S  275.»1 

2.  Caerxkbs  (S  275*)— Cabbiaoe  of  Passen- 
oers— accoumodationb  dubino  transit— 
acnows— pucadino— sufficiehct  of  com- 
PLAINT. 

Likewise  a  count  embracing  the  above 
-connt,  with  additional  STennents  that  defend- 
ant's servant,  acting  within  the  line  of  his  au- 
thority as  such,  being  informed  that  to  inhale 
tobacco  smoke  would  make  plaintiff  sick,  never- 
theless wrongfully  and  wantonly,  or  wrongfully 
-and  Intentionally,  caused  plaintiff,  against  bis 
protest,  to  be  or  remain  in  a  car  where  there 
was  a  large  quantity  of  tobacco  emoke,  known 
as  a  "second-class  car"  or  "smoker,"  and  there- 
by the  servant  so  acting  wronpfully,  wantonly, 
^□d  vezatiously  caused  plaintiff  to  suffer  the 
said  injuries  and  damages,  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dfg.  S  275.*] 

3.  Trial  (}  139*)— Dieectioh  of  Vebdict. 

Where  there  was  evidence  tending  to  sup- 
port both  eimple  and  wanton  negligence  of  de- 
fendant, and  thus  to  authorize  actual  and  puni- 
tive damages,  the  general  affirmative  charge  for 
defendant  as  to  any  count  of  the  complaint  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  n  332,  333.  838-341 ;  Dec.  Dig.  <  139.*] 

4.  Appkai,  and  Ebbob  (S  1004*)  — Review  — 
E^xcessivE  Dauaoes— Appboval  of  Veb- 
dict BY  Tbial  Court. 

Where  plaintiff,  who  was  blind,  was  placed 
in  the  smoking  car  of  his  train  by  defendant's 
servants,  over  bis  protest  that  be  held  a  first- 
class  Ucket  and  was  entitled  to  ride  in  the 
first-cbuBB  coach,  and  that  tobacco  smoke  always 
made  him  aick,  and  was  actually  made  sick  by 
the  smoke,  a  verdict  for  $700,  while  large,  is 
not  so  excessive  as  to  require  the  interference 
by  the  Supreme  Court,  especially  where  the  trial 
«ourt  has  refused  a  new  trial  on  such  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  find 
£rror.  Cent.  Dig.  8  3945;  Dec.  Dig.  S  1004.*] 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Jutage. 

Action  by  T.  S.  Weathers  against  the  Loala- 
Tllle  &  NaahTille  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed* 

The  counts  of  the  complaint  noticed  In  the 
opinion  are  as  follows: 

(3)  "Plaintiff  claims  of  the  defendant  $1,- 
500  as  damages,  for  that  heretofore,  to  wit, 
■on  the  10th  day  of  September,  1904,  the  de- 
fendant was  a  common  carrier  of  passengers 
from  Warrior  to  Birmingham,  in  Jefferson 
-county,  Ala.,  by  means  of  a  train  drawn  by 
a  locomotlTe  engine  and  containing  two  or 
more  ters,  at  least  one  of  which  cars  was 
known  aa  a  flrat-claBS  coach,*  and  waa  rea- 


sonably firee  from  tobacco  amc^e,  and  one 
other  of  tald  cars  contained  large  quantities 
of  tobacco  and  was  known  as  a  'smokw'  or 
'second-class  car* ;  that  on  said  day  plaintiff 
boarded  said  train  at  said  Warrior,  to  be 
carried  by  defendant  thereon  as  a  passenger 
from  said  Warrior  to  said  Blrmlngbam,  and 
plaintiff  paid  to  the  defendant  the  fare  charg- 
ed by  defendant  for  flrst-clnss  passage  from 
said  Warrior  to  said  Birmingham ;  that 
plaintiff  was  blind  at  said  time,,  and  was  so 
constituted  physically  that  the  inhaling  of 
tobacco  smoke  in  large  quantities  would  make 
him  sick,  and  defendant's  servant  or  agent  on 
said  train,  acting  within  the  line  and  scope 
of  his  authority  as  such,  wrongfully  caused 
plaintiff  to  be  or  remain  in  said  car,  known 
aa  a  'second-class  car'  or  'smoker,'  and  where 
tbiere  was  a  large  quantity  of  tobacco,  and 
where  the  air  was  so  laden  with  tobacco 
smoke  that  as  a  proximate  consequence 
thereof  plaintiff  was  made  sick,  was  caused 
to  Inhale  large  quantities  of  said  smoke, 
was  caused  to  vomit  and  suffer  great  mental 
and  physical  pain,  and  was  greatly  humili- 
ated, and  was  put  to  great  trouble,  Inconven- 
ience, and  expense  in  or  about  curing  his 
said  sickness.  Plaintiff  avers  that  said  serv- 
ant or  agent  negligently  caused  plaintiff  to 
be  or  remain  in  said  car  in  which  said  large 
quantity  of  smoke  was  as  aforesaid,  and  as 
a  proximate  consequence  of  said  negligence 
as  aforesaid  plaintiff  suffered  said  injuries 
and  damage." 

(4)  Same  as  3,  down  to  and  including  "cur- 
ing his  said  sickness,"  and  adds  the  follow- 
ing: "Said  servant  or  agent,  acting  within 
the  line  and  scope  of  his  authority  as  such, 
being  informed  that  to  inhale  tobacco  smoke 
would  make  plaintiff  sick,  nevertheless  wrong- 
fully and  wantonly,  or  wrongfully  and  inten- 
tionally, caused  the  plaintiff,  against  the  pro- 
test of  plaintiff,  to  be  or  r«naln  in  that  one 
of  said  cars  where  there  was  a  large  quantity 
of  tobacco  smoke  and  where  the  atmosphere 
was  laden  with  tobacco  smoke,  to  wit,  said 
car  known  as  a  'second-class  car'  or  'smoker' 
as  af6re8ald,<  and  thereby  said  agent  or  serv- 
ant, so  acting  within  the  line  and  scope  of 
his  authority,  wrougfolly  and  wantonly  and 
vexatlouBly  caused  plaintiff  to  suffer  the  said 
injuries  and  damages." 

The  following  charges  were  refused  to  the 
defendant: 

(1)  "Even  If  the  plaintiff  was  placed  In 
the  smoker  against  his  express  will,  the 
plaintiff  cannot  recover  damages  for  having 
been  made  sick  from  it,  tt  he  was  made  sick, 
unless  the  Jury  are  reasonably  satisfied  that 
the  employes  who  placed  him  in  the  smoker 
against  his  expressed  will  had  notice  that  he 
would  likely,  or  might,  be  made  sick  by  to- 
bacco smoke," 

(2)  "If,  when  the  plaintiff  went  or  was  car- 
ried Into  the  smoker,  the  conductor  did  not 
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baow  tbat  tobacco  was  offensive  to  the  plain- 
tiff, and  had  him  carried  Into  the  ladles'  car 
at  the  first  stop  made  by  the  train  after  he 
was  notified  that  tobacco  smoke  was  offen- 
sive, then  I  charge  yon  that  the  condnctor 
was  not  gnllty  of  any  wrong,  and  that  you 
cannot  find  a  verdict  for  the  plaintiff  predi- 
cated on  any  wrong  of  the  conductor." 

(3)  "The  employes  of  the  defendant  had 
the  right  to  assume  that  no  Injury  or  damage 
would  result  to  the  plaintiff  from  hia  going 
into  the  smoker,  unless  the  Jury  are  reason- 
ably satisfied  from  the  evidence  that  actual 
notice  was  given  to  the  conductor  or  flagman 
that  he  was  subject  to  being  made  sick  by 
tobacco  or  tobacco  smoke." 

(4)  AJfflrmatlve  charge  as  to  the  third 
count. 

There  was  Judgment  for  plaintiff,  and  his 
damages  were  assessed  in  the  sum  of  f 700. 

Tillman,  Grubb,  Bradley  &  Morrow,  for  ap- 
pellant Bowman,  Harsh  tt  Beddow,  fbr  ap- 

pellea 

MAYFIELD,  J.  This  Is  an  action  by  a 
blind  passenger  against  a  common  carrier 
to  recover  damages  for  inconvenience  and 
sickness,  the  result  of  the  carrier's  placing 
him  in  a  coach  filled  with  tobacco  smoke  and 
fumes.  The  grossest  wrong  alleged  was  the 
placing  of  plaintiff  In  the  smoker  coach, 
against  bis  wishes  and  over  his  protests,  aft- 
er the  ag^its  were  notified  of  the  fact  that 
the  tobacco  smoke  would  make  his  sick.  The 
sole  Injury  allied  or  proven  was  that  plain- 
tiff was  thereby  caused  to  Inhale  tobacco 
smoke,  which  made  him  sick  and  caused  him 
to  vomit,  by  reason  of  which  he  suffered  men- 
tal pain  and  anguish.  The  plaintiff's  evi- 
dence tended  to  prove  the  averments.  The 
defendant's  evidence  denied  that  Its  agents 
put  plaintiff  in  the  smoker,  or  that  they  bad 
any  knowledge  or  notice  of  the  fact  that  to- 
bacco smoke  would  make  him  sick,  and  fur- 
ther tended  to  show  that  it  removed  tiim  to 
another  coach  upon  request  from  his  sister 
BO  to  do,  and  tliat  the  plaintiff  dld-not  com- 
plain of  being  aide,  nor  object  to  riding  Jn 
the  smoker. 

The  third  count  stated  a  cause  of  action, 
and  was  not  subject  to  demurrer  on  the 
ground  tbat  It  failed  to  allege  that  defend- 
ant's agents  knew  of  the  fact  tbat  tobacco 
smoke  made  plaintiff  sick,  and  that  it  failed 
to  allege  that  he  wu  placed  in  the  car  against 
his  protest  or  objection.  While  these  alle- 
gations might  be  necessary  in  order  to  state 
a  cause  of  action  for  wanton  negligence  oi' 
willful  Injury,  they  are  not  necessary  In  an 
action  for  simple  negligence.  The  count  al- 
iased the  relation  of  passenger  and  carrier, 
the  right  of  the  passenger  as  for  a  flrst-class 
coach,  and  a  breach  of  duty  by  the  carrier 
in  wrongfully  placing  him,  a  blind  passenger. 
In  a  second-class  or  smoking  car.   The  court 


properly  overruled  the  demurrer  to  this 

counL 

The  fourth  count  was  good,  for  the  same 
reasons  assigned  above  to  the  third,  and  for 
the  additional  reason  that  it  alleged.  In  ef- 
fect, that  the  plaintiff  was  wantonly  placed 
in  the  smiAer  over  his  protest. 

There  was  no  error  In  refusing  any  of  the 
four  charges  to  the  defendant,  as  to  which 
error  is  assigned.  The  first  requested  a  ver- 
dict for  defendant  unless  the  employ^,  pla- 
cing plaintiff  In  the  car  against  his  express- 
ed will,  had  notice  that  plaintiff  would,  or 
would  likely,  be  made  sick  on  tobacco.  This 
was  not  necessary  to  the  right  of  recovery, 
though  It  might  be  necessary  as  for  punitive 
damages  (but  as  to  this  we  do  not  decide). 

The  second  charge  requested  a  verdict 
solely  upon  the  failure  of  the  conductor  to 
have  notice  of  the  fact  that  tobacco  smoke 
would  make  plaintiff  sick.  The  defendant 
might  well  be  liable,  under  the  evidence.  In 
the  absence  of  any  such  notice  or  knowledge 
on  the  part  of  the  conductor.* 

The  third  ctiarge  required  the  court  to  per- 
emptorily instruct  the  Jury  tliat  d^Midant's 
agents  had  the  right  to  assume  that  no  dam- 
age or  Injury  wottld  result  to  plaintiff  unless 
the  conductor  or  flagman  had  actutU  notice 
tliat  plahitiff  was  subject  to  be  made  sick  on 
tobacco  smoke.  Tlie  plaintiff  mi^t  have 
been  entitled  to  recover  nnder  evidence  that 
he  was  not  made  side  on  tobacco  sdioke. 
This  did  not  go  to  the  entire  right  of  recov- 
ery, bnt  only  to  the  degree  of  the  negligence 
or  the  amount  of  ttie  damages: 

Tliere  was  erldenoe  tending  to  support  sim- 
ple and  wanton  negligence  on  the  part  of 
defendant's  agents,  and  thus  to  support  or  au- 
thorize actaal  and  ponltlTe  damages.  There- 
fore the  genial  affirmative  tbaig/a  could  not 
properly  have  been  given  for  the  defendant 
as  to  any  count  of  the  complaint. 

While  the  verdict  is  probably  large,  yet, 
under  the  pIolntilTB  evidence  and  that  of  his 
sister,  we  are  not  willing  to  reverse  the  trial 
court  in  denying  the  motion  for  a  new  trial 
on  the  ^ound  that  the  verdict  was  excessive: 

The  Judgment  of  the  dty  court  most  be 
affirmed. 

Affirmed. 

DOWDETJi,  C.  X,  and  SIMPSON  and  Mc- 
CLBLLAN,  JX,  concur. 


CIT7  OF  BESSEMEB  T.  EIDGE. 

(Supreme  Court  of  Alabama.    April  9,  1909. 
Rehearing  Denied  June  30,  1909.) 

1.  Habeas  Corpus  (8  113*)  — "Pabtt  Ao- 
OBtEvcD"— UioHT  to  Appeal. 
Ad  appeal  b;  a  city  from  an  order  of  the 
Ind^e  of  a  city  court,  aisdiarging  on  a  writ  of 
habeaa  corpus  a  person  convicted  for  violatini^ 
a  city  ordinance,  lies  under  Code  1907,  |  6245. 
providiog  that  any  "party  aggrieved"  by  the 
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judgment  In  habeas  corpus  may  appeal;  the 
citj  being  the  "party  aggrieved." 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
poa.  Cent  Dig.  |  10&;  Dec.  Dig.  f  113.* 

For  otiier  defiaitiODs,  see  Words  and  Phrases, 
vol.  1,  pp.  273-278;  vol.  8,  pp.  7569,  7570.] 

2.  SSABCRU  AICO  BUZCBKB  ({  7*)  ^  SBABCE 

ARD  SuzuBB— Obdinaivgeb— ConanTimon- 

ALXTT. 

An  ordinance  prohibiting  the  keeping  of  in- 
toxicating liquor  in  any  house,  building,  or  place 
where  people  resort,  public  or  private,  for  law- 
ful or  anlawfal  purposes,  and  oroviding  for  the 
seizure  and  confiscation  of  such  liQuor  and  the 
arrest  of  any  person  suspected  of  violating  the 
ordinance,  with  or  without  warrant,  is  in  vio- 
lation of  Const  1901,  Bill  of  Rights,  S  5.  declar- 
ing that  the  people  shall  be  secure  in  their  per- 
sons, hoases,  and  posseralona  from  unreasonable 
seaieh  and  s^ore.  and  that  no  warrant  shall  ia- 
sne  to  search  any  place  or  selae  any  person  or 
thing  without  probable  cause,  supported  by 
oath. 

fEd.  Note.— For  other  cases,  see  Searehps  and 
Seizures.  Cent  XMg.  {  5;  Dec  Dig.  {  7.*] 

3.  CuufiNAi.  Law  (§  211*}— ArriDAviT  tob 
Wabhakt— SmmouiTCY—  *QooD  Beasor  to 

BEZJBVK"— "PBOBABLE  CAUSB  FOB  BELIEV- 
ING." 

An  affidavit  for  a  warrant  of  arrest,  stating 
that  affiant  has  "good  reason  to  believe"  that  an 
ofTense  has  been  committed,  rather  than,  as  re- 
quired by  Code  1907,  S  6703,  that  he  has  "prob- 
able cause  for  believing,"  Is  void. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec  Dig.  (  211.  • 

For  other  definitions,  see  Words  and  Phrases, 
YoL  4,  p.  3125.] 

Dowdell,  C.  X,  and  Denson  and  McQellan, 
JJq  dissenting  in  part 

Appeal  from  City  Conrt  of  Bessemer ;  Wll' 
liam  Jackson,  Judge.  ' 

W.  S.  Bldge,  having  been  convicted  for 
-rIolatloD  of  an  ordinance  of  the  City  of  Bes- 
semer, was  thereafter  discharged  on  a  writ 
of  habeas  corpus,  and  the  City  appeals.  Af- 
firmed. 

Estea,  Jones  &  Welcb,  for  appellaut 
Thomas  T.  Hney  and  6.  F.  Goodwyu*  for  ap- 
pellees 

MATFIELD,  J.  Appellee  was  arrested, 
prosecuted,  and  convicted,  and  sentenced  to 
hard  labpr,  for  vlolaUng  an  ordinance  of  the 
city  of  Bessemer,  after  which  he  was  releas- 
ed and  discharged  1^  the  Judge  of  the  dtj 
court  of  Bessemer  on  a  writ  of  habeas  cor- 
pus ;  such  Judge  declaring  the  ordinance  un- 
der which  the  prosecution  was  had,  to  be 
void.  From  that  order  or  Judgment  the  city 
of  Bessemer  prosecutes  this  appeal. 

It  Is  claimed  hy  counsel  that  this  appeal  is 
taken  under  section  1220  of  the  Code  of 
1907;  It  being  section  66  of  the  Municipal 
Code  bin  passed  hy  the  last  sesRloo  of  the 
Legislature,  of  date  August  13,  1907.  If  this 
were  true,  the  appeal  could  not  be  entertain- 
ed. That  provision  only  applies  to  cases  tak- 
en to  tt^e  circuit  or  other  courts  of  like  ju- 
risdiction by  appeni  from  the  municipal 
court,  aQd  not  to  proceedings  like  this,  orig- 
inating In  the  circuit  court  or  before  a  judge 


of  such  court  But  the  appeal  does  lie  un- 
der section  0245,  Code  1907  (Town  of  Elba 
V.  Rhodes,  142  Ala.  689,  88  South.  807) ;  the 
dty  b^g  "Uw  party  aggrieved"  in  this  par- 
ticular case. 

The  ordinance  in  question  Is  clearly  void. 
It  not  only  exceeds  the  powers  of  the  muni- 
cipality, which  is  enough  to  render  it  InvalUl, 
bat  It  probably  exceeds  the  power  of  the 
L^slature  Itself.  It  attempts  to  prohibit 
the  keeping  of  any  spirituous,  vinous,  malt, 
or  intoxicating  liquors,  drinks,  or  beverages 
In  any  house,  building,  or  place  where  people 
resort,  public  or  private,  for  lawful  or  un- 
lawful purposes,  and  then  provides  for.  the 
seizure  and  confiscation  of  such  liquors, 
drinks,  beverages  without  due  procem  of 
law.  as  well  as  for  the  arrest  of  any  and  all 
persons  suspected  of  violating  such  ordl- 
nanoe  with  or  without  warrant:  There  is  a 
futile  attempt  to  comply  with  the  Constitu- 
tion and  statutes^  as  to  seisures,  searches, 
and  arrests,  by  section  5  of  the  ordinance; 
but  it  is  wholly  insufficient. 

Section  6  or  our  own  Bill  of  Rights  pro* 
Tides  "that  the  people  shall  be  secure  in 
their  persons,  houses,  papers  and  possessions 
from  unreasonable  seizure  or  searches,  and 
that  no  warrants  shall  Issue  to  search  any 
place  or  to  seize  any  person  or  thing  with- 
out probable  cause,  supported  by  oath  or  af- 
firmation." The  fourth  amendment  to  the 
Constitution  of  the  United  States  reads  as 
follows :  "The  right  of  the  people  to  be  se- 
cure In  their  persons,  houses,  papers,  and  ef- 
fects, against  unreasonable  searches  and 
seizures,  shall  not  be  violated,  and  no  war- 
rants shall  Issue,  hut  upon  probable  cause, 
supported  by  oadi  or  affirmation,  and  par- 
ticularly describing  the  place  to  be  searched, 
and  the  person  or  things  to  he  seized." 
These  provisions  hare  been  construed  as  fol- 
lows: . 

Search  warrants  are  not  allowed  for  the 
purpose  of  obtaining  evidence,  but  they 
should  be  allowed  only  after  the  evldmce 
has  been  obtained.  There  are  exceptions  to 
this  rule,  a  few  specific  cases,  where  that 
which  is  the  subject  of  the  crime  Is  supposed 
to  be  concealed,  and  the  public  has  an  in- 
terest in  finding  It  and  destroying  it.  Such 
are  searches  for  stolen  goods,  or  for  smug- 
gled goods  In  violation  of  revenue  law,  and 
implements  for  gaming,  counterfeiting,  lot- 
tery Ilckets,  liquors  made  In  violation  of  rev- 
enue law  or  sold  in  violation  of  problbltlqa 
law,  obscene  books  and  papers,  explosives. 
Injurious  materials,  etc.  "It  Is  oftentimes 
better  that  crimes  should  go  unpunished 
than  that  dtlzena  should  be  liable  to  have 
their  premises  invaded,  their  private  books 
and  papers  exposed  or  destroyed  at  the 
hands  of  Ignorant  and  suspicious  men,  under 
the  direction  of  ministerial  officers  who  may 
bring  anch  persons  as  be  pleases  and  who 
selects  them  on  account  of  tbeir  physical 
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courage  rather  than  their  s^itlre  regard 
for  the  rights  or  feelings  of  other  people." 
Cooley,  Const  Llm.  372. 

The .  common-law  maxim,  "Every  man's 
house  is  his  castle,"  Is  guaranteed  by  the  con- 
stitntional  provision  of  "the  right  of  the 
peoi^e  to  be  secure  In  tlielr  person,  houses, 
papers  and  effects  against  unreasonable 
searches  and  seizures,"  and  that  "no  warrant 
shall  Issue  except  upon  probable  canse,  sup- 
ported by  oath  or  affirmation,  describlog  the 
place  to  be  searched  and  the  person  or  things 
to  be  seized."  It  was  said  by  Lord  Chatham 
that  "the  poorest  man  In  his  cottage  may 
bid  defiance  to  all  the  forces  of  the  crown; 
It  may  be  frail;  Its  .roof  may  shake;  the 
wind  may  blow  through  It;  the  storm  may 
enter;  the  rain  may  enter;  but  the  king 
may  not  enter,  and  all  Ms  forces  dare  not 
cross  the  threshold  of  the  mined  tenement" 

A  search  warrant  must  be  Issued  only  by 
a  court  of  competent  Jurisdiction,  it  must  be 
Issued  to  the  officer  of  the  law  and  not  to 
the  aggrieved  party,  It  can  be  granted  only 
upon  probable  cause  supported  by  oath  or 
flfflrmation,  and  the  warrant  must  describe 
the  premises  and  the  person  or  things  to  be 
taken.  Bishop,  Crlm.  Proc.  24(K246:  Tlede- 
man'B  Lim,  Pol.  Pow.  462.  "To  enter'  a 
man's  house  by  virtue  of  a  warrant  in  order 
-to  procure  evidence  against  him  Is  worse 
than  Spanish  Inquisition,  a  law  under  which 
no  Englishman  would  wish  to  live  an  hour," 
■said  Lord  Camden.  Search  warrants  may 
be  Issued  for  the  release  of  females  in  hous- 
es of  ill  fome,  for  the  recovery  of  children 
^ticed  away  from  tlieir  parents,  and  for 
the  unlawful  detention  of  any  person.  When 
It  is  to  search  for  a  person  sulterlng  from  a 
.dangerous  or  Infectious  disease,  the  war- 
rant can  be  Issued  in  aid  of  dvU  process. 

Brlckell,  C.  J.,  in  the  case  of  Cunningham 
V.  Baker.  101  Ala.  168,  16  South.  70,  63  Am. 
St.  Rep.  27,  says:  "As  a  general  rule  at 
common  law  an  arrest  could  not  be  made 
without  a  warrant.  If  a  felony  was  com- 
mitted, or  a  breach  of  the  peace  threatened 
.or  committed,  within  the  view  of  an  officer 
authorized  to  arrest,  it  was  bis  duty  to  arrest 
without  warrant  and  carry  the  offender  be- 
fore a  magistrate;  or.  If  a  felony  had>beea 
committed,  and  there  was  probable  canse  to 
believe  a  i>articular  person  was  the  offender, 
he  could  be  arrested  without  warrant  Hol- 
ley  V.  Mix.  8  Wend.  (N.  Y.)  350,  20  Am.  Dec. 
702 ;  Bums  v.  Erben,  40  N.  T.  463.  The  mat- 
ter of  arrests  is  now  the  subject  of  statutory 
regulation,  largely  afflrmatory  of  the  rules  of 
the  common  law.  Cr.  Code.  8S  4260,  4274. 
The  statutes,  and  the  corresponding  rules  of 
the  comomn  law,  have  primary,  if  not  exclu- 
sive, relation  to  the  admlnlstratkin  of  the 
criminal  laws  of  the  state.  If  an  arrest  be 
legal,  under  what  conditions  and  for  what 
purposes  there  may  be  a  search  of  the  per- 
:Son  arrested,  and  what  things  found  upon  his 
person  may  be  taken  into  possession  by  the 
.officer  making  the  arrest,  was  the  subject  of 


very  full  and  deliberate  examination  and  ex- 
position in  Ex  parte  Hurn,  92  Ala.  102,  9 
South.  516.  18  L.  B.  A.  120,  26  Am.  St  Rep. 
23.  A  repetition  of  what  Is  there  said  is  not 
now  necessary.  A  search  of  the  person  ar- 
rested Is  justlflable  only  as  an  incldoit  to  a 
lawful  arrest.  If  the  arrest  be  unlawful,  the 
search  is  unlawful,  and  Is  aggravated  by  the 
illegality  of  the  arrest." 

And  in  the  same  book  (page  171  of  104 
Ala.,  page  71  of  16  South.  [53  Am.  St  Rep. 
27])  he  says;  "An  officer  cannot  justify  an 
arrest  upon  the  ground  that  he  had  reason- 
able cause  to  believe  the  person  arrested  had 
committed  a  felony,  unless  he  has  Informa- 
tion of  facts,  derived  from  those  reasonablr 
presumed  to  know  them,  which,  if  submit- 
ted to  a  judge  or  magistrate  having  jurisdlc* 
tlon,  would  require  the  Issue  of  a  warrant 
of  arrest,  and  the  holding  of  the  accused  to 
await  further  examination.  *  *  *  An  il- 
legal arrest  cannot  be  justified  by  facts  sub- 
sequently ascertained;  nor  can  an  arrest 
made  for  one  purpose  be  justified  tor  an- 
other." 

It  Is  needless  for  us  to  examine  or  search 
for  the  provisions  of  the  statutes,  or  the 
charters  of  the  city,  to  see  if  tiie  city  Is 
authorized  to  pass  this  ordinance,  for  the 
reason  that.  If  such  provMons  exist,  they 
are  void.  We  do  not  think  that  tbB  Legta- 
lature  has  attempted  to  confer  such  author- 
ity upon  the  city  of  Bessemer;  bnt.  If  It 
hu  done  so*  the  attempt  would  be  void.  The 
purpose  of  the  Oonstitution  was  to  prohibit 
the  Legislature  from  conferring  authority  up- 
oa  munlcipalltleB  inconsistent  with  the  gen- 
eral laws  of  the  state.  Holt  v.  Birmingham. 
Ill  Ala.  S69,  19  South.  735;  Hewlett  t. 
Camp.  115  Ala.  490,  22  South.  137. 

The  power  of  municipal  corporations  to 
make  by-laws  Is  limited  by  the  federal  and. 
state  Constitutions,  and  the  by-laws  must 
be  in  liarmony  with  the  general  laws  of  the 
state  and  with  the  charters  of  the  respective 
corporations.  If  they  conflict  with  either 
they  are  void.  By-laws  of  municipal  cor- 
porations must  also  he  reasonable  and  they 
must  be  certain,  not  left  to  the  discretion  of 
the  officers  or  court  which  Imposes  penalty 
for  violating  them  after  conviction,  and  they 
should  be  In  harmony  with  the  general  prin- 
ciples of  the  common  law  and  with  the  stat- 
utes of  the  stete.  Mayor  of  Huntsville  r. 
Phelps,  27  Ala.  55.  overrulli^  Mayor  of  Mo- 
bile V.  Tulile.  8  Ala.  137,  36  Am.  Dec.  441 ; 
Ex  parte  Burnett,  SO  Ala.  461;  Craig  t. 
Burnett,  32  Ala.  728;  Cooley,  Const  Llm. 
240-242;  Mllliken  v.  City  Council,  54  Tex. 
388,  38  Am.  Rep.  629. 

Municipal  corporations  existed  at  O(mimon 
law,  and  they  had  there  but  few  powers  Lss- 
yond  lliose  of  electing  their  officers  and  rt-- 
movlng  their  persons.  Such  corporations 
might  sue  and  be  sued,  might  have  a  common 
seal,  might  hold  property,  personal  and  real, 
necemary  for  the  corporate  purposes,  might 
convey  the  same^  and  might  make  by-lavrs 
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oecenary  tnd  proper.  Bat  u  a  rale  tbe 
powers  of  tliese  corporations  are  now  con- 
ferred ezpresdly  or  impliedly  (and  with  a 
rery  few  exceptlona,  nicta  as  incidental  pow- 
ers) by  and  from  their  diarters  or  the  gen- 
eral law  under  which  they  exist,  and  sach 
diartera  and  laws  are  the  measure  of  aa- 
tiiorlty  to  be  exercised  by  each  corptnratfons. 
The  trend  of  the  coarts  has  been  to  confine 
tbese  corporations  to  the  exercise  of  those 
powers  only  which  were  so  granted  by  Uie 
charter,  or  necesaarlly  implied  therefrom,  or 
that  were  incidental  to  their  existence.  Oool- 
ej  on  Const.  Llm.  283,  234. 

The  general  laws  of  this  state  as  to  splr- 
Itaous,  Tinona,  malt,  and  Intoxicating  llqaora 
are  now  numerous,  and  may  be  said  to  be 
strict  and  stringent ;  bat  we  have  seen  none, 
general  or  local,  as  strict,  stringent,  and  dras- 
tic as  this  ordinance  In  question.  The  affl- 
darit  for  the  warrant  of  arrest  In  this  case 
vas  Told,  and  likewise  was  the  proTlslon  of 
the  ordinance  authorising  It.  They  do  not 
either  comply  with  the  state  or  the  federal 
Constitation  as  to  "probable  cause,  support- 
ed by  oath  or  afflrmatlon,"  nor  with  the 
general  law  of  the  state  prorlding  for  af- 
fidavits to  support  arrests  or  prosecntlons. 
Code  1907,  |  6703. 

"Good  reason  to  belleTe"  Is  not  the  equlva- 
lent  ot  **probable  cause  for  bdteTlng,"  as  re- 
quired by  the  statute.  While  fbls  defect  Is 
probably  amendable,  It  Is  Insufficient  to  sup- 
port a  conviction,  espedally  where  objection 
was  made  on  the  trial  as  for  this  defect 
Butler  T.  State.  130  Ala.  127.  80  Sonth.  838; 
Johnson  t.  State.  82  Ala.  29.  2  South.  466; 
Miles  T.  State,  94  Ala.  106,  11  South.  403. 

We  do  not  mean  to  decide  that  this  mu- 
nicipal corporation,  If  authorized  by  Its  char- 
ter or  by  statute  so  to  do,  cannot  pass  ralld 
ordinances,  like  the  one  In  question,  to  pre- 
vent Tlolations  or  eraslons  of  the  prohibition 
laws  of  the  state  or  of  Its  own  valid  ordi- 
nances. The  law  is  well  settled  that  it  may. 
Bat  sucb  ordinances  must  be  kept  within 
the  bounds  of  the  state  and  federal  Oonstl- 
tationa  and  within  the  authority  conferred 
upon  the  municipality  by  law.  An  ordinance, 
to  be  Talld,  most  be  authorised  by  some  other 
law,  and  cannot  be  valid  if  In  conflict  with 
the  Con^tDtlon  and  statutes  of  the  state. 
It  thus  necessarily  depends,  for  its  validity, 
apon  these  other  laws.  Its  own  Ipse  dixit 
cannot  alone  make  It  law.  Its  validity  Is 
derivative,  and  not  self-creative. 

The  Judgment  angled  from  must  be  at- 
Armed. 

Affirmed. 

DOWDELL,  a  J.*  and  SX^IPSON  and 
DBNSON,  1J„  concnr. 

ANDERSON,  J.  I  concur  in  the  conclusion 
In  this  case;  but  I  do  so  solely  upon  the 
gmmd  that  the  ordinance  Is  too  broad  and 


far-reaching,  In  that  it  makes'  it  nnlawful 
to  have  or  store  liquors,  whether  for  unlaw- 
ful purposes  or  not  I  do  not  think  that  the 
L^lslatnre  could,  under  the  Constitution,  pro- 
hibit the  full  exercise  of  pro[)erty  rights,  ex- 
cept when  exercised  for  unlawful  purposes. 
It  is  my  opinion,  however,  that  whm  liquors 
are  kept  or  stored,  either  in  a  public  or 
private  place,  for  unlawful  purposes,  the  Leg- 
islature has  the  right  to  prohibit  same,  and 
to  authorize  a  search  for  and  seizure  of  said 
liquors,  upon  proper  affidavit  that  they  are 
held  or  stored  for  illegal  purposes.  Every 
man's  bouse  Is  his  castle,  only  so  long  as 
he  uses  it  for  lawful  purposes;  but,  when 
he  converts  it  Into  a  den  of  lawlessness, 
then  the  right  to  search,  upon  proper  affi- 
davit is  not  forbidden  by  the  Constitation. 
26  Am.  St  Eng.  Ency.  Law,  161,  and  authori- 
ties dted  in  note  12. 

I>OWDELI<.  0.  J.,  and  DENSON  and  Mc- 
CLELLAN,  JX.  concnr  in  the  affirmance  of 
the  Judgment  below  upon  the  sole  ground 
that  the  affidavit  for  the  warrant  was  void, 
In  that  the  basis  for  the  affiant's  belief  was 
stated  to  be  "good  reason,"  rather  than,  and 
as  was  requisite,  "probable  cause,**  therefor. 
Butler  V.  State,  130  Ala.  127.  80  South.  338. 
They  are  of  the  opinion  that,  since  the  affi- 
davit was  void,  It  Is  entirely  unnecessary  to 
determine  the  validity  vel  non  of  the  ordi- 
nance set  forth  In  the  record.  However,  the 
majority  conclude  that  a  decision  of  that 
Inquiry  is  called  for. 

The  CHIEF  JUSTICE  and  Justices  DEN- 
SON  and  McGLELLAN,  after  carefol  con- 
sideration, entertain  the  opinion  fbat  the 
ordinance  Is  valid,  and  hence  that  the  con- 
clusion of  the  majority  on  that  point  la  un- 
sound. They  therefore  dissent  In  ttoA  par- 
ticular, from  the  opinion  contfolUng  the  de- 
cision on  this  appeal. 


ROMAN  V.  MORGAN. 
(Sapreme  Court  of  Alabama.  Juae  8,  IOOBl 
Refaeariog  Denied  June  80,  1909.) 

1.  COEPOBATIONB    (i  622*)— DHTAinJT  JVDO- 
ICBNlV-RaCOBD. 

Under  Code  1907,  I  S3(^  provldittf  that  In 
snlta  against  a  cotporation  the  summons  may  be 
executM  by  the  delivery  of  the  sammoDs  and 
complaint  to  the  president  or  other  head  there- 
of, etc.,  in  .order  to  sustain  a  default  Judgment 
against  a  corporation  the  record  must  show  that 
the  court  ascertained  by  proof  that  the  person 
served  was  the  officer  or  agent  of  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S  2100 ;  Dec  Dig.  S  622.*] 

2.  Judgment  (I  495*)  —  Reoulaxxit  —  Pbe- 

StTMl-noNS— COIXATEBAL  ATTACK. 

The  jndgment  of  a  domestic  court  having 
general  and  superior  jurisdiction  Is  atways  to  be 
presumed  regular  and  valid,  and  founded  on  Ju- 
tisdiction  duly  acquired,  until  the  contrary  defi- 
nitely appears;  and  sndi  Judgment  Is  not  atpm 
to  collateral  Impeadimsnt  merely  because  ths 
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record  falls  to  show  the  service  of  the  process 
by  which  the  court  acquired  Jurisdictioa  of  de- 
fendant 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  81  »33,  934 ;  Dec.  Dig.  i  495.*] 

8.  CoBFOUTXons  (S  &22*)  — Default  3vdq- 

ICBlfTS— JUBIBDICnOH  —  BEBTICB  OV  PBOCESS 

— PsEsmiFnoRS. 

Under  Code  1907,  $  5S03,  providing  that 
In  suits  against  a  corporation  the  summons  may 
be  ezecated  by  the  delivery  of  the  summons  and 
eomplidnt  to  the  president  or  other  head  there- 
of, etc.,  where  the  sheriff's  return  on  the  sub- 
pcena  was  to  the  effect  that  be  served  a  copy 
thereof  on  one  P.  as  president  of  defendant 
corporation,  and  the  decree  recited  tha^  "It 
being  made  to  appear  to  the  court  that  a  sum- 
mons requiring  defendant  corporation  to  a^ 
pear,  etc.,  was  served  upon  It  by  the  sheriGt," 
the  presumption  was  that  the  court  bad  ja- 
riadiction  of  the  corporatioo  by  a  proper  service. 

[Bd.  Note.— For  other  caaei,  lee  Corporations, 
C^t.  Dig.  S  2100;  Dte.  Dig.  I  S22.*] 

Appeal  from  cinnilt  Court,  Morgan  Coun- 
ty; D.  W.  Speake,  Judge. 

Action  by  S.  Boman,  trustee,  against  A.  A. 
Morgan.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Beversed  and  remanded. 

Brown  &  Kyle,  for  appellant  8.  J.  Grif- 
fin and  B.  W.  Godbey,  for  appellee; 

SIMPSON,  J,  This  iB  a  statntory  action 
of  ejectment,  bronglit  by  the  appellant 
against  the  appellee.  The  plaintiff  traced 
tltie  from  the  United  States  govemmait  to 
the  "North  Alabama  Land  St  Immigration 
Company,"  a  corporation,  and  offered,  as  a 
link  In  its  title,  a  duly  certified  transcript  of 
the  record  of  the  chancery  court  of  Morgan 
County  showing  a  decree  against  said  cor- 
poration for  the  sole  of  the  lands  involved 
in  this  suit,  with  the  report  of  sale,  a  con- 
veyance by  the  register  to  the  appellant,  and 
the  confirmation  by  the  court,  and  in  con- 
nection therewith  offered  the  deed  from  the 
register  conveying  the  lands  In  accordance 
with  said  decree.  The  record  showed  a  de- 
cree pro  confesso  against  said  corporation, 
and  a  final  decree.  Objection  was  made  to 
the  Introduction  of  tbe  transcript,  on  the 
ground  that  the  decree  pro  confesso  was 
void.  The  objection  was  sustained,  and  the 
transcript  excluded. 

The  ground  of  'objection  Is  that  the  tran- 
script does  not  show  that  process  was  prop- 
erly served  on  said  corporation.  The  return 
of  the  sheriff  on  tbe  subpoena  is  in  these 
words,  to  wit:  "Executed  by  banding  to  the 
defendants,  J.  C.  Cbraey,  and  also  a  copy  to 
Ignatius  Poilak,  as  president  of  the  North 
Alalmma  Land  &  Immigration  Company,  a 
copy  of  the  within  summons."  The  decree 
pro  confesso  states:  "In  this  cause.  It  being 
mnde  to  appear  to  the  court  that  a  summons, 
requiring  the  defendant  the  North  Alabama 
Land  &  Immigration  Company  to  appear  and 
plead  to  or  answer  the  bill  of  complaint  in 
this  cause  within  thirty  days  from  the  serv- 
ice of  said  summons  upon  It,  was  served  up- 


on it  by  the  sheriff,"  ete.  Our  statate  pro- 
vides that,  in  suits  against  a  corporation, 
"the  summons  may  be  executed  by  the  deliv- 
ery of  the  summons  and  complaint  to  the 
president,  or  other  head  th^eof,  secretary, 
cashier,  station  agent,  or  any  other  agent 
thereof."  Code  1907,  {  B803.  Our  court 
held,  at  an  early  day,  on  writ  of  error  by 
the  corporation,  that  the  sberlfTs  return  of 
service  on  W.  G-  H.,  cashier,  etc.,  did  not 
show  that  said  party  was  cashier,  as  "the 
ofllcial  duties  of  the  sheriff  did  not  require 
him  to  certify  in  his  return  who  was  tbe 
cashier."  and  that  the  Idratity  of  said  casii- 
fer  should  "be  ascertained,  as  other  facts 
are,  by  proof."  Plantws'  &  Mercbants' 
Bank  of  HuntsvlUe  v.  Walker,  Minor,  391. 

This  case  has  been  followed  by  a  long  line 
of  cases  holding,  on  appeal,  "that  a  Judg- 
ment by  default  against  a  corporation  cannot 
be  sustained  by  the  sheriff's  <^clel  return, 
or  even  the  clerk's  statement,"  stating  "that 
the  person  upon  whom  such  process  was 
served  occupied  such  a  relation  to  the  de- 
fendant corporation  as  to  bring  the  defend- 
ant Into  court,"  etc.  M.  &  C-  B.  R.  Co.  v. 
Whorley,  74  Ala.  270,  citing  cases.  These 
decisions  require  the  record  to  show  that 
the  court  ascertained  by  proof  that  fbe  per- 
son served  was  the  officer  or  agent  of  the 
corporation.  Oxanmt  Bldg.  Ass'n  v.  Agee,  99 
Ala.  571,  13  South.  279,  and  cases  cited;  Ox- 
anna  Bldg.  Ass'n  V,  Agee,  09  Ala.  591.  13 
South.  280.  This  court  later  held  that,  where 
a  Judgment  by  default  was  rendered  in  a  Jus- 
tice of  the  peace  court  without  such  proof, 
the  circuit  court  on  certiorari  should  vacate 
the  Judgment  Hoffman,  A.  ft  Co.  v.  Ala. 
Distillery,  etc.,  Co.,  124  Ala.  548.  27  South. 
485.  The  same  point  was  decided  on  peti- 
tion for  a  writ  of  certiorari  to  this  court. 
Ex  parte  Nat  Lumber  Mfg.  Co.,  146  Ala.  OOO, 
41  South.  10.  In  the  case  of  Independent 
Publlsbbig  Co.  V.  Am.  Press  Ass'n,  102  Ala. 
475.  403,  495.  497,  16  South.  047.  964.  966. 
which  was  an  appeal  from  a  Judgment  of 
the  circuit  court  dismissing  a  writ  of  cer- 
tiorari to  a  Justice  of  peace  court,  this  court 
discussed  the  matter  at  consldwable  length, 
referring  to  previous  decisions,  and  by  a 
divided  court  held  that,  so  long  as  tbe  record 
did  not  show  that  there  was  any  proof  as  to 
the  character  of  the  officer  upon  whom  the 
service  was  had,  the  court  was  without  Ju- 
risdiction, and  the  Judgment  Should  be  qassh- 
ed.  Tbe  majority  opinion  argues  to  the  point 
^at,  so  long  as  the  record  stood  that  way. 
the  Judgment  was  void,  but  gives  as  a  rea- 
son why  certiorari  was  tbe  proper  remedy  in 
that  case  that  the  defendant  should  not  be 
put  to  his  appeal  from  the  Judgment  of  the 
Justice,  thereby  waiving  the  matter  of  Juris- 
diction, and  in  concluding  says:  "There  was 
no  demurrer  or  objection  for  insufficiency, 
and  no  motion  to  dismiss  or  quash  the  writ 
as  having  been  improvidenUy  granted.  No 
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mch  qnesMon  was  before  the  court"  Justice 
Head,  who  concurred  with  the  Chief  Justice 
lo  dissenting,  says,  among  other  things:  "I 
understand  the  writ  of  certiorari  Is  grantable 
u  well  when  the  court  proceeded  irregularly 
to  Judgment  as  when  It  la  without  Jurlsdic- 
tloD.  The  case  of  Boyett  et  al.  t.  Frankfort 
Chair  Co.,  152  Ala.  817.  44  South.  546.  was 
an  appeal  from  a  final  decree,  -  based  on  a 
decree  pro  confeeso  rendered  without  proof 
that  the  person  on  whom  service  was  had 
was  the  president  of  the  corporation,  and  the 
decree  pro  confeaso  recited:  "And  it  being 
made  known  to  the  register  that  the  party 
upon  whom  service  was  made  for  the  de- 
fendant corporation  was  such  agent  as  shown 
by  the  sheriff's  return  at  the  time  of  sncb 
service.'*  The  sheriff's  return  was:  "Execut- 
ed by  handing  the  defendant  W.  A.  W.,  as 
president  of  said  corporation."  This  court 
held  that  the  Judgment,  being  based  on  a 
void  decree  pro  confesso,  was  error;  the 
court  saying:  "There  Is  a  wide  difference  be- 
tween having  a  thing  made  known  and  hav- 
ing legal  proof  made  of  the  thing.  The  char- 
acter of  the  person  served  might  be  made' 
known  to  the  register  by  the  unsworn  state- 
ment of  some  person." 

It  win  be  noted  that  all  of  the  cases  dted 
were  on  direct  appeal,  or  certiorari,  by  the 
parties  to  the  snit;  and  it  may  be  well,  at 
this  point  to  advert  to  some  of  the  recognized 
principles  of  the  law  with  regard  to  collater- 
al attaclcs  on  judgments  of  courts  of  record. 
It  is  a  maxim:  "Omnia  preesumuntur  rite  et 
solemniter  esse  acta."  "The  Judgment  of  a 
domestic  court,  Iiaving  general  and  superior 
Jarlsdlction,  is  always  to  be  presumed  reg- 
ular and  valid,  and  founded  upon  Jurisdiction 
pf operly  and  duly  acquired,  until  the  contra- 
ry ts  definitely  made  to  appear  in  some  per- 
missible manner."  "A  Judgment  Is  not  open 
to  collateral  Impeachment  merely  because 
the  record  falls  to  show  the  service  of  the 
process  by  which  the  court  acquired  Juris- 
diction of  the  defendant."  "Unless  the  rec- 
ord Itaelf  shows  that  the  court  never  acquir- 
ed jarifldlction  of  him.  It  will  be  conclusively 
presumed  that  the  Jurisdiction  did  attach." 
"If  the  record  *  *  *  recited  that  Jurisdic- 
tion did  In  fact  attach,  its  averments  are 
flaal  and  conclusive  in  every  collateral  pro- 
ceeding." Where  the  record  recited  that  all 
of  the  parties  bad  been  duly  summoned,  al- 
though the  name  of  one  was  omitted  In  the 
snmrn'ons  served  by  publication,  "yet  the 
Judgment  -was  sustained;  the  court  indulg- 
ing the  preramptlon  that  there  was  adequate 
proof  of  service  on  that  defendant,  although 
It  did  not  appear  In  the  record."  While  "the 
recital  of  service  may  be  contradicted  by  pro- 
dodng  the  original  summons  and  return, 
•  •  •  the  contradiction  must  be  ejqiUclt 
and  irreconcilable.*'  1  Black  on  Judgments 
<2d  Ed.)  i  273. 

An  exception  has  been  made  where  the 
service  Is  *VsoD«tmctiTe,"  aa  by  publication 


against  a  nonresident,  though  the  same  au- 
thor states  that  the  later  decisions  are  that 
"such  a  rule  Is  arbitrary  and  Illogical."  It 
Is  to  these  cases  of  constructive  service,  and 
cases  where  a  special  Jurisdiction  Is  con- 
ferred upon  a  court  of  general  Jurisdiction, 
thos  rendering  it  pro  bac  vice  a  court  of 
limited  Jurisdiction,  that  the  cases  cited  in 
appellee's  brief  refer.  The  principal  case 
of  Galpin  V.  Page.  18  Wall.  350.  366,  21  L. 
E^.  9^,  was  a  case  Involving  constructive 
service  on  a  nonresident  infant.  The  re- 
mark quoted  from  that  case  merely  shows 
that  DO  presumption  will  be  Indulged  to 
contradict  the  averments  in  the  record  as 
to  service  of  process.  The  case  of  Settle- 
mler  v.  Sullivan,  97  U.  S.  444,  24  L.  Ed.  1110, 
Involved  a  service  by  delivering  a  copy  to 
a  member  of  the  family  when  the  defend- 
ant could  not  be  found,  and  the  gist  of  the 
decision  Is  that  it  was  the  duty  of  the  sher- 
iff, who  made  the  service,  to  certlftr  that 
fact  on  his  return.  It  was  not  a  matter  to 
be  ascertained  by  the  court,  and  consequently 
the  general  statemeut  In  the  Judgment  did 
not  cure  It.  The  case  of  Cheely  v.  Clayton, 
110  U.  S.  701,  4  Sup.  Ct  328,  28  L.  Ed.  298, 
was  also  a  case  where  constructive  service 
on  a  nonresident  was  void  for  noncompli- 
ance with  the  requirements  of  the  statute, 
and  the  court  held  that  the  mere  recital 
of  due  service  did  not  cure  It.  The  case  of 
Barber  v.  Morris,  37  Minn.  194,  83  N.  W.  559, 
'5  Am.  St.  Rep.  836,  was  also  a  case  where 
the  requirements  of  the  statute  in  r^rd 
to  constructive  service  on  a  nonrealdent  were 
not  complied  with,  and  the  record  showed 
distinctly  that  the  stotnte  had  not  been  com- 
plied with,  and  the  mere  recital  of  the  sum- 
mons having  been  duly  served  could  not  cnre 
It  That  was  not  a  matter  to  be  ascertained 
by  the  court,  but  a  matter  to  be  shown  by 
the  filing  of  the  affidavit.  The  case  of  Clark 
V.  Thompson,  47  111.  26,  95  Am.  Dec.  467, 
Involved  special  statutory  provisions  requir- 
ing service  in  certain  ways  in  order  to  sell 
lands  of  a  decedent.  The  record  showed 
noncompliance  with  the  statute,  and  there 
was  no  recital  In  the  record  to  show  any 
service.  In  the  case  of  Mickel  v.  Hicks,  19 
Kan.  578,  27  Am.  Rep.  161,  the  statute  re- 
quired, in  proceedings  to  sell  the  real  estate 
of  a  decedent,  that  the  court  should  make 
an  order  for  the  persons  Interested  to  appear 
at  the  next  term  of  the  court,  and  that  there 
should  be  publication  for  6  we^ks.  The 
court  made  an  order  for  them  to  appear  "at 
this  term,"  and  set  a  day  for  the  hearing 
within  less  than  60  days.  Notwithstanding 
this  glaring  and  positive  violation  of  the 
statute,  Justice  Brewer  (now  of  the  United 
States  Supreme  Court)  said:  "The  writer 
of  this  opinion  Is  inclined  to  regard  with 
favor  the  first  of  the  above  line  of  arguments 
and  to  consider  the  order  of  sale  as  beyond 
successful  attack" — while  the  majority  of  the 
court  held  that  the  recital  In  the  record, 
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"after  due"  notice,  did  not  override  tbe  posl- 
tive  statemoit  In  tbe  reocwd  o£  what  tbe 
notice  was. 

In  the  case  now  under  coiulderatlon  It 
will  be  noticed  tbat  it  doee  not  Involve  a 
question  of  constructive  service  on  a  nonresi- 
dent, nor  of  special  statutory  proceedings. 
On  the  contrary.  It  Is  a  case  pertaining  to 
the  general  Jurisdiction  of  the  court  Nor 
does  It  involve  any  contradiction  of  any 
part  of  the  record  or  of  the  sheriff's  return. 
Tbe  sherifr  made  all  tbe  return  which  be  was 
required  to  make.  It  was  not  his  duty  to 
state  that  tbe  person  served  was  an  officer 
of  the  corporation,  and  if  he  had  so  stated 
It  would  not  have  had  any  probative  force. 
Tbat  was  a  matter  to  be  ascertained  by  the 
conrt,  and  tbe  decree  recites  that  "it  being 
made  to  appear  to  the  court  that  a  sum- 
mons requiring  tbe  defendant  the  North 
Alabama  Land  &  Immigration  Company 
*  *  *  waa  served  upon  it."  As  stated  by 
counsel  for  the  appellee,  service  upon  it 
could  not  be  made,  except  by  service  upon 
lis  officer.  Consequently  this  expression 
means  service  upon  a.  proper  officer  of  tbe 
corporation.  "Although  the  word  'appear* 
haft  reference.  In  one  sense,  to  that  which  Is 
seen .  by  the  eye,  we  have  no  doubt  that  it 
was  Intended  to  be  used  In  its  broader 
sense,  and  slgni^lng  that  which  Is  obvious, 
or  known,  or  clear,  or  made  clear,  by  evi- 
dence or  reasoning,  and  that  It  comprehends 
all  the  cases  In  whlcb  It  shall  be  satisfac- 
torily known  or  shown  to  the  court  that," 
etc.  "The  word  'appear,'  or  'appearing,*  is 
one  of  frequent  use  In  judicial  proceedings 
(and  Is  sometimes  used  in  statutes  referring 
to  them)  as  meaning  'clear  to  the  compre- 
hension,' when  applied  to  matters  of  opinion 
or  reasoning,  and  'satisfactorily  or  legally 
known,  or  made  known,'  when  used  In  refer- 
ence to  facts  or  evidence."  Oorham  v.  Lacfc- 
ett,  6  B.  Mon,  (Ky.)  165.  We  hold  that -the 
presumption  of  law  is  that  the  court  had 
Jurisdiction  of  said  corporation  by  a  proper 
service,  and  that  the  transcript  and  deed 
should  have  been  admitted.  Hunt's  Heirs  T. 
Ellison's  Heirs,  32  Ala.  173,  20»,  210,  215. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

DOWDELU  0.  J.,  and  DENSOM  and* 
MAYFIELD,  JJ.,  COUCUr. 


LOUISVILLE  &  N.  R.  CO.  T.  DAVANER. 
<Supreme -Court  of  Alabama.    May  19,  1909. 
Rehearing  Denied  June  30,  1909.) 

1.  Railboaob  (S  350*)— Accidents  at  Cboss- 
iNQs— Questions  job  Jubt— Gontbibxtiobt 
Neoligencb. 

Where  a  train  which  bad  Jost  cleared  a 
crossing  by  20  or  30  feet  was  reversed,  and 
conld  have  Men  at  a  stand  when  plaintiff  started 


over  the  croasing.  and  then  started*  back  and 
Btmck  the  rear  of  hie  wagon,  whether  the  train 
bad  started  back  when  the  crossing  was  at- 
tempted, and  plaintiff  knew  it,  held  tot  the  jaiy. 

[Ei.  Note.— For  other  eases,  sea  Bailroads* 
Dec  Dig.  i  350.*I 

2.  RAHJtOADS  (I  S50*)— AOOIDEIITB  AT  CKOBS- 

IKGS— Questions  fob  Jctbt— Nroligehcb. 
Whether  it  was  wanton  miscondoct  to  re- 
verse a  train  after  clearing  a  populoua  crossing 
and  immediately  recross  it  without  giving  any 
warning  or  signal  and  without  first  ascertain- 
ing that  the  crossing  was  clear,  or  that  a  flag- 
man waa  there  to  wain  pentuis,  held  for  tbe 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  350.*] 

3.  Railboads  (S  S10*>— Aooidents  at  Gboss- 

IHO—DUTT  OF  ENOXNKBB. 

The  engineer  of  a  switch  engine  mnst  be 
presumed  to  know  the  surroundings  and  condi- 
tions at  a  pablic  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  310.*] 

4.  Railboads  (|  810*)— Accidehts  at  Cboss- 
iNo— DuTi  or  EnoiNEGB. 

It  is  the  duty  of  an  engineer  to  know  that 
the  way  is  clear  at  a  pcvulous  crossing. 

[Ed.  Note.— For  otlier  eases,  see  Railroads, 
Dec  Dig.  I  310.*] 

5.  Railboads  (|  312*)— AocimHTB  at  Giosa- 
iNGB— Duty  or  Enoikekb. 

It  la  the  duty  of  an  engineer  to  ring  the 
bell  or  sound  tbe  whistle  at  short  intorvals  while 
passing  through  a  town. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  988-995;  Dec  Dig.  |  81Z*] 

Q.  Evidbnck  ({  127*)— AmoSBiBiUTr— COH- 

PLAINT  or  SUFrBBINa. 

In  a  personal  injury  action,  there  was  no 
error  In  permitting  evidence  that  plaintiff  com- 
plained the  next  day  of  hia  injunes,  and  aaid 
that  his  limbs  and  back  were  hurting. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  377-882;  Dec  Dig.  |  127.*] 

7.  Trial  (i  85*)— Reception  or  Evidchcs^ 
Evidence  admissible  in  Pabt. 

Though  a  part  of  a  witness'  answer  may 
be  Improper,  it  la  not  error  to  refuse  to  exclude 
the  entire  answer  where  the  other  part  is  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  223-225;  Dec  Dig.  |  85.*] 

8.  Appeal  and  Bbbob  (i  1050*)— Habuless 
Bbbob— Admission  or  Evidenob. 

Though,  in  an  action  for  injuries  at  a  rail- 
road crossing,  it  may  not  have  been  material  or 
proper  to  show  the  custom  as  to  driving  over  the 
crossing,  yet  the  evidence  was  of  no  detrlmmt  to 
defendant  where  It  showed  that  people  drove 
rapidly,  and  the  jury  could  have  inferred  that, 
had  plaintiff  complied  with  the  custom,  he  would 
have  cleared  the  track. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Dec  Dig.  i  lOSa*] 

Appeal  from  Law  and'Bqaity  Court,  Mor^ 
sa.n.  County;  Thomaa  W.  Wert.  Jndga 

Action  hj  John  Davaner  against  tlie  Louis- 
ville ft  NaehvUle  Ballroad  Company  tor  in- 
juries Bustalued  In  a  crossing  accident. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

The  following  charge  is  given  for  the 
plaintiff:  "I  charge  you  that  at  such  a  cross- 
lug  as  where  the  accident  happ^ed  in  this 
case,  as  shown  by  the  evidence^  it  la  the 
duty  of  an  engineer  In  charge  of  an  engine 
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«n  a  railroad  to  know  tha  way  IB  clear  before 
croBslng;  and  It  la  tbe  duty  of  engineers 
or  other  persons  In  chai^  of  trains,  to  ring 
the  bell  or  blow  tbe  wblstle  of  engines  at 
Bbort  Intorals  while  pssslng  through  tbe 
limits  of  the  town." 

Tbe  following  charges  wore  refused  to  the 
defendant:    (1)  General  afBrmatlve '  charge. 

(2)  AffirmatlTe  charge  as  to  the  first  count 

(3)  AfOrmatlTe  charge  as  to  tbe  second  count 

John  G.  Eayter,  for  appellant  Callahan 
&  Harris,  for  appdlee. 

ANDBBSON,  7.  The  appcUant'B  counsel 
In  argument  concedes  that  there  was  proof 
In  support  of  the  simple  negligence  count  of 
the  complaint  but  contends  that  tbe  defend- 
ant was  entitled  to  the  general  charge  as  to 
said  coont  because  the  pleas  of  contributory 
n^llgence  were  proven.  These  pleas  set  up, 
as  proximate  contributory  negligence,  a  fail- 
ure to  stop  and  to  look  and  listen  before  at- 
tempting to  cross  the  track,  and  an  attempt 
to  cross  after  the  ti^aln  had  started  back, 
and  after  be  saw  It  moving  back.  There  was 
inoof  that  plalntifl  had  already  stopped  near 
tbe  trade,  and  that  when  he  started  across, 
the  train  was  eltiier  going  forward  or  was 
at  a  standstill,  and  ttiat  it  ^oceeded  to  back 
after  he  had  started  to  cross.  It  was  there- 
fixe  a  question  for  the  jury  as  to  whether 
or  not  he  knew  the  train  was  backing  when 
he  went  rspoa  the  crossing,  and  whether  or 
not  a  failure  to  stop  and  look  and  listen 
was  the  proximate  cause  of  his  Injury.  Cen- 
tral of  G.  Ry.  Ga  T.  Hyatt.  151  Ala.  86S,  43 
South.  867.  The  Jury  conld  have  found  from 
some  of  the  evidence  that  tbe  train  had  not 
started  bade  until  the  plalntUTs 'mule  had 
readied  the  crostfng.  Tbe  train  had  Just 
cleared  the  crossing  by  20  or  80  feet,  was  re* 
versed  and  started  back,  and  could  have 
been  at  a  stand  when  the  plalntlflT  started 
over  the  crossing,  and  thai  started  back  and 
struck  the  rear  of  the  wagiin  before  it  bad 
deared  die  trade.  Of  course,  the  defendant's 
evidence  showed  that  the  train  was  moving 
backwards  irhen  the  crossing  was  attempted, 
but  there  wsa  some  evldoice  to  the  con- 
trsiy,  and  It  was  a  question  fw  tbe  jury  as 
to  wfaatlwr  or  not  the  plaintiff  was  guil^  of 
proximate  contributory  n^ligence  as  set  up 
in  defendanrs  spedal  pleas.  There  was 
proof  that  the  missing  was  a  very  populous 
one,  and  It  was  for  the  Jniy  to  determtoe 
from  the  evidence  whether  or  not  the  act 
of  the  engineer  in  reversing  the  engine  and 
Immediately  recrosslng  the  said  crossing, 
with  the  rear  end  of  his  train,  which  had 
Just  been  cleared  by  flie  said  train's  going 
in  Uie  oppotite  direction,  without  giving  any 
warning  or  signal  and  without  first  asceiv 
tsinlng  that  the  crossing  was  clear  or  that 
a  flagman  was  there  to  warn  perstms  at- 
tempting to  cross,  amounted  to  wanton  ml8< 
coDdnet  as  charged  in  the  second  count  The 


engines  was  In  diarge  of  the  switehlng 
train  at  this  particular  point  and  It  most  be 
presumed  that  he  was  conscious  of  the  sur- 
roundings and  condltlonB  at  the  crossing, 
a  of  G.  fiy.  Co.  V.  Partridge,  186  Ala.  687, 
34  South.  927.  It  Is  true  the  train  may  not 
have  been  going  back  at  a  great  rate  of 
speed  and  that  to  have  gone  over  the  cross- 
it^  under  different  conditions  and  without 
warning  and  at  other  times  mls^t  not  have 
amounted  to  wantonness;  but  It  was  a  ques- 
tion for  the  Jury  as  to  whethw  or  not  tbe 
backing  of  thte  train  under  the  peculiar  dr- 
cumstancfls  then  existing  amounted  to  wan- 
ton misconduct  The  train  was  going  for- 
ward, and  Just  after  dearlng  the  crossing 
suddenly  reversed  its  course  and  came  back 
and  recrossed  an  opening  just  made,  which 
said  openliv  created  an  Implied  invitation 
to  people  who  may  have  been  waltli^  to 
crora. . 

The  trial  conrf  did  not  err  In  refusing 
charges  1,  2,  and  8,  requested  by  the  defend- 
ant nor  was  there  error  in  giving  charge  1 
requested  by  the  plalntltf. 

There  was  no  error  ia  pwmlttlng  the  wit- 
ness Asbford  to  ^tify  that  plaintiff  was 
complaining  tbe  next  day  of  his  Injaries  and 
said  that  bis  limbs  and  baCk  were  hurting. 
Postal,  etc.,  Co.  v.  Jones,  188  Ala.  228,  82 
South.  GOO.  If  what  tbe  witness  said  as  to 
what  "seemed"  to  him  as  ibe  plaintiff's  t^Jay- 
ing  more  stress  on  hbi  back"  was  Improper, 
it  should  have  been  separated  from  the  other 
part  of  tbe  answer;  and  the  trial  court  wUl 
not  be  put  in  error  for  refusing  to  exdnde 
the  entire  answer.  It  may  not  haveJwen 
material  or  proper  to  show  the  custom  as  to 
how  the  people  drive  teams  over  this  cross- 
ing, but  the  evidence  was  of  no  detriment  to 
the  defendant  .The  proof  shows  that  they 
drive  rapidly,  and  the  Jury  conld  have  in^ 
ferred  that  If  the  plaintiff  had  compiled  with 
the  custom,  he  would  have  cleared  the  de- 
fendant^B  track  before  the  train  struck  his 
wagon. 

The  Judgment  of  the  county  court  is  af- 
firmed. 
Affirmed. 

SIMPSON,  DBNSON,  McGLBLLAN. 
MATFIBLD,  and  SATRB,  JJ.,  concur. 


MADDOX  V.  DUNKLIN. 

(Suprema  Court  of  Alabama.    May  13,  1900. 
On  Behearing,  June  30,  1909.) 

1.  Appxax.  akd  Ebros  (S  907*)  — PaEstncp- 
Tiona—SvioENCB— Scope  or  Biu.  or  Ex- 

CKPTIOnS, 

Unless  the  bill  qf  exceptions  shows  that  it 
contaiDB  all  of  the  evidence,  the  court  od  appeal 
will  presume  that  there  was  evidence  jastiiying 
tbe  court's  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  S  3673;  Dec.  Dig.  S  §07.*] 
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2.  cnattel  mobtoages  (s  1t7*)— cokvebsiok 
■  — Oauaoes. 

In  ao  action  by  the  mortgagee  of  chattels 
for  conversion,  if  the  value  of  the  property  con- 
verted exceeds  the  mortgage  debt,  witJi  iotereat 
and  reaswable  attorney's  tees  for  collection, 
damages  should  be  assesaed  In  the  amoant  of  the 
mortgage  debt,  with  interest  from  the  maturity 
of  the  debt  and  reasonable  attorney's  feet  for 
collection. 

[Ed.  Note.—For  other  case,  see  Caiattel  Mort- 
gages, Cent.  Dig.  H  358-356;  Dec.  Dig.  1 177.*} 

3.  Chattel  MoBTOAora  (i  177*)— Oorveesion 
—Evidence. 

In  an  action  by  a  chattel  mortgagee  for  con- 
version of  the  prot>erty,  there  was  no  error  in 
admitting  the  origiaal  mortgages  in  evidence, 
where  it  appeared  that  the  mortgage  nnder 
which  plaintiff  claimed  was  given  in  renewal. 

[Ed.  Note.— For  other  cases,  see  Caiattel  Mort- 
gages, Dec.  Dig.  i  177.*] 

On  Behearing. 

4.  Appeal  and  Ebbde  (J  237*)— Objections 

IN  LOWBB  COUBT— EVIDENCS. 

Where  evidence  was  admitted  on  counsel's 
statement  that  its  materian^  would  thereafter 
be  shown,  and  this  was  not  done,  and  no  mo- 
tion was  made  in  the  lower  court  to  exclude 
such  evidence,  the  error  cannot  be  reviewed  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dee.  Dig.  |  237;*  Trial,  C!e£t  Die-  « 
288.] 

5.  Appeal  and  Ebbob  (8  1050*)— Haemless 
Ebbob— Admibsion  op  evidence. 

Id  an  action  for  conversion  of  mortgaged 
property,  the  admission  in  evidence  of  mort- 
gages other  than  the  one  under  which  plaintiff 
claimed  did  not  prejudice  defendant,  where  no 
judgment  was  sought  or  obtained  on  account  of 
any  property  not  included  In  plaintiff's  mort- 
gage. 

[Ed.  Note.—For  other  caaes,  see  Appeal  and 
Ei^ror,  Dec.  Dig.  f  1060.*] 

6.  AiVEAL  AND  Ebbob  (i  843*)— Scope  of  Re- 

TXKW— MATTBBS  NEOESSABT  TO  DECISION. 
On  appeal  the  court  discusses  only  those 
questions  that  are  necessary  to  a  decision  of  the 
case,  and  does  not  attempt  to  further  lay  down 
rules  for  the  bendi  and  bar  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  8331-3341;   Dec.  Dig.  1 

Appeal  from  Circuit  CotiT^  St  Clair  Coun- 
ty; A.  H.  Alston,  Judga 

Action  by  S.  J.  Dunklin  against  W.  N. 
Maddox,  individually  and  as  snrriTlng  part- 
ner of  Wait  ft  Maddox.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

The  evidence  tended  to  show  that  the, 
mules,  together  with  others,  had  been  mort- 
gaged by  W.  M.  Cochran  and  by  Cochran  & 
Webb  to  J.  C.  Street,  The  mortgagors  re- 
sided Id  St.  Clair  county,  and  the  mortgaged 
property  was  kept  there,  and  there  the  mort- 
gages were  duly  recorded,  and  were  later 
transferred  by  indorsement  and  also  by  sepa- 
rate paper  writing  by 'Street  to  the  plaintiff. 
The  mortgage  becoming  due  anct  not  being 
paid,  Cochran  executed  a  renewal  mortgage 

,note  for  the  amount  due  Street,  but  executed 
it  to  plaintiff.   This  mortgage  was  executed 

I  February  12,  1901,  and  recorded  the  same 
dvy.    Cochran  conveyed  the  two  mules  to 


Walt  ft  Maddox  to  secure  advances  for  the 
year  1901,  and  the  mortgage  was  dated  Jan- 
uary 10,  1801,  and  was  recorded  Febmary  1, 

IflOL 

The  following  charge  was  given  for  the 
plaintiff:  "(4)  If  the  Jury  find  the  issues  in 
favor  of  the  plaintiff,  and  find  the  value  of 
the  pr6t)erty  converted  by  the  plaintiff  to  ex- 
ceed the  mortgage  debt,  with  Interest,  and 
reasonable  attorney's  fees  for  the  collection 
of  the  debt,  then  the  Jury  should  assess  the 
damages  at  the  amount  of  the  mortgaged 
debt  (not  including  the  attorney's  fee  of  $12.- 
00  paid  to  R.  Y.  Street),  with  Interest  from 
the  maturity  of  the  debt  to  the  present,  and 
reasonable  attorney's  fees  for  the  collection 
of  the  debt". 

H.  M.  Smith  and  Victor  H.  Smith,  for 
appellant.  Knox,  Acker,  Dixon  ft  Bla(&mon, 
for  appellee. 

SIMPSON,  J.  This  is  an  action  by  the  ap- 
pellee against  the  appellant  for  the  conversion 
of  two  mules.  The  court,  on  the  written  re- 
guest  of  the  plaintiff,  gave  the  general  affirm- 
ative charge  In  favor  of  said  plaintiff.  The 
bill  of  exceptions  does  not  state  that  it  con- 
tains all  of  the  evidence,  and  there  la  Internal 
evidence  that  it  does  not  contain  all.  This 
-court  has  frequently  held  that,  unless  the  bill 
of  exceptions  shows  that  It  contains  all  of 
the  evidence,  the  court  will  presume  that 
.there  was  evidence  justifying  the  trial  court 
la  giving  the  general  charge.  Wadsworth 
V.  Williams.  101  Ala.  264.  13  South.  755; 
Bvansville,  etc.,  Co.  v.  Slatn>,  101  Ala.  245, 
15  South,  241;  Western  Ry.  p.  Williamson, 
114  Ala.  145,  21  South.  827. 

There  was  no  error  in  the  giving  of  charge 
No.  4,  as  to  the  measure  of  damages.  Mc- 
Lester  t.  Somerville  ft  McEachin,  54  Ala.  670. 

There  was  no  error  la  the  admission  of  tbe 
mortgages  to  Street,  as  the  evidence  tended 
to  show  that  the  mortgage  nnder  which  tbe 
plaintiff  clahned  was  glvm  in  renewal  of 
them;  nor  was  there  any  other  error  in  the 
admission  or  the  exclusion  of  evidence 

The  Judgment  of  the  court  Is  affirmed. 

DOWDELL,  a  J.,  and  B1A7FIBLD  and 
SAYBE.  JJ..  concur. 

On  Rehearing. 

SIMPSON,  J.  The  defendant  objected  to 
the  Introduction  of  two  of  the  mortgages,  be- 
cause tbe  description  of  the  mules  In  the 
same  differs  from  the  description  In  the  com- 
plaint of  the  mules  claimed  to  have  been  con- 
verted. Plaintiff's  counsel  stated  to  the 
court  that  evidence  would  be  offered  connect- 
ing each  of  the  mortgage  notes  with  the  mort- 
gage tp  the  plaintiff,  and  the  court  admitted 
the  mortgages.  If.  after  tbe  evidence  waa 
taken,  the  defendant  thought  that  it  bad  not 
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anfflclently  connected  tbe  transaetloiiB  to 
make  the  mortgages  admissible,  he  should 
hare  mored  then  to  exclude  the  mortgages, 
In  order  to  put  the  court  In  error.  In  addi- 
tion. It  may  be  said  that,  as  no  Judgment  was 
sought  or  obtained  on  account  of  any  mules 
other  than  those  described  in  the  complaint. 
It  cannot  be  seen  how  the  introduction  of  the 
mortgages  could  or  did  in  any  manner  preju- 
dice the  case  of  the  defendant. 

As  to  not  discussing  all  of  the  points  sug- 
gested In  the  brief  of  appellant,  ttils  court 
discusses  only  tluwe  that  are  necessary  to  a 
decision  of  the  case,  and  does  not  attempt 
further  to  lay  down  a  "rule  of  guidance  or 
preoedoit  to  the  bench  and  bar  of  the  state." 
"In  tiie  Judicial  records  of  the  king's  courts, 
the  reasons  or  causes  of  the  Judgment,"  says 
Lord  Coke,  "are  not  expressed ;  for  wise  and 
learned  men  do,'  before  they  Judge,  labor  to 
raicb  to  the  depths  of  all  the  reasons  of  the 
case  la  question,  but,  la  their  Judgments,  ex- 
pnn  not  any;  and  In  truth,  tf  Judges  should 
set  down  the  reasons  and  causes  of  their 
Judgments,  wltbln  enry  record,  that  Im- 
mtese  labor  aboidd  withdraw  them  from  the 
necessary  serrleea  of  the  cmnmonwealth,  and 
their  records  should  grow  to  be  like  Elepan- 
tlnl  Llbrl.  of  infinite  length,  and.  In  mine 
oplnton,  lose  scmiewhat  fit  their  presmt  au- 
thority and  reverence:  and  this  is  worthy 
fbr  learned  and  grave  men  to  imitate." 
Coke's  R^rts,  part  S,  pref.  0.  "It  can 
wrre  no  purpose  of  public  good  to  repMt  ele- 
moitary  principles  of  law  which  have  nereir 
been  questioned  for  centuries."  Yauglm  t. 
Hanv  49  Ark.  100,  163,  4  S.  W.  751.  7B3. 


ALLEN  T.  STATEL 

(Sapmne  Conrt  of  Alabama.    May  24,  1009. 
itehearing  Denied  June  30,  1009.) 

1.  Cbimihai,  Law  (J  265*)— Time  fob  Plea— 
PEifDiNo  Monon  TO  QuuH  Inoiotuent. 

A  motion  to  quash  an  indictment  should  be 
disposed  of  tMfors  requiring  defendant  to  plead 
to  the  merits. 

[Ed.  Note.— For  other  cases*  see  Criminal 
Uw.  Dec.  Dig.  i  266.*] 

2.  ihdictment  and  infobhation  (8  340*)— 
Motion  to  Quash— Heabino — Evidence, 

Where  a  motion  was  made  to  guasfa  an  in- 
dictment for  seduction  on  the  ground  that  there 
vaa  no  corroborative  evidence  before  the  grand 
jury,  and  issue  was  joined  thereon,  defendant 
was  entitled  to  prove  b/  the  grand  jurors  that 
there  was  no  such  eriaence,  though  the  court 
Goaid  not  inquire  Into  the  weight  or  sufficiency 
of  Boch  evidence,  If  there  was  any. 

[Ed.  Note. — For  other  cases,  see  Indictment 
tad  Infonnation,  Dec.  Dig.  S  140.*] 

3.  Indictment  and  Infoimation  (§  140*)— 
MfmoR  TO  Qir ABB— Heabino — Evidence. 

The  mere  fact  that  other  witnesses  than 
pmsecotriz  were  examined  did  not  prove  that 
the  testimony  given  by  them  was  corroborative. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  3  140.*] 


4.  Seduction  (}  46*)— EvinsNCE— CosaonoaA- 

TION— SCFFICIENCT. 

Under  Code  1907,  8  7297,  providing  that  no 
indictment  or  conviction  shall  be  had  on  the 
uncorroborated  testimony  of  prosecutrix,  the 
cbrroboratory  evidence  is  suflScient  if  it  extends 
to  a  material  fact  aod  satisfies  the  jury  that  the 
woman  is  worthy  of  credit. 

[Ed.  Note.— For  other  cases,  see  SeductloQ, 
Cent.  Dig.  88  83-86 ;  Dec.  Dig.  8  46.*] 

6.  Seduction  (8  46*)  —  Cobbobobativs  Evi- 
dence— QUEflTIOK  FOB  JUBT. 

The  weight  or  sufficiency  of  corroborative 

evidence  is  a  question  for  the  Jury. 
[Ed.  Note.— For  other  cases,  see  Seduction, 

Cent.  Dig.  81  8S-86;  Dec.  Dig.  f  46.*] 

Appeal  from  City  Court  of  Talladega: 
Q.  K.  Miller,  Judge. 

William  H.  Allen  was  convicted  of  seduc- 
tion, and  he  appeals.  Reversed  and  re- 
manded. 

Whftson  &  Harrison,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  Thomas  W. 
Martin,  Asst.  Atty.  Gen.,  Marlon  H.  Sims, 
and  Knox,  Adcer,  Dixon  &  Blackmon,  for 
the  State. 

MATFIBLD,  J.  The  defendant  was  In- 
dicted, tried,  convicted,  and  sentenced  to  the 
penitentiary  for  three  years  for  the  offense 
of  seduction.  The  defendant,  before  plea'd- 
Ing  not  guilty,  moved  the  court  to  quash  the 
indictment  upon  varlouB  grounds  contained 
In  his  motion.  The  state  filed  what  Is  called 
an  answer  to  this  motion,  though  In  fact  It 
Is  not  such ;  but.  If  the  matter  set  up  therein 
were  availing  at  all,  it  would  be  as  a  demur- 
rer to  motion.  The  defendant  moved  to 
strike  the  answer,  aud  each  ground  thereof, 
and  after  the  motion  was  overruled  demur- 
red thereto,  and  the  demurrer  was  also  over- 
ruled. The  defendant  then  introduced  one 
or  more  of  the  grand  jurors  as  witnesses, 
whom  the  court  allowed  to  testis  that  other 
witnesses  were  examined  by  the  grand  jury ; 
but  the  court  declined  to  allow  the  defendant 
to  prove  by  them  any  facts  to  which  such 
witnesses  before  the  grand  Jury  bad  testi- 
fied. To  this  the  defendant  excepted,  and 
proposed  to  prove  by  these  grand  Jurors  that 
none  of  the  other  witnesses  testified  to  any 
facts  in  corroboration  of  the  evidence  of  the 
woman  upon  whom  the  seduction  Is  charged 
to  have  been  practiced.  The  court  declined 
to  allow  the  defendant  to  attempt  to  prove 
such  facts.  Whether  the  motion  was  suffi- 
cient, If  proven,  to  require  the  Indictment  to 
be  quashed,  and  whether  It  was  Interposed 
within  time,  are  questions  not  before  us  for 
review.  The  court  seems  to  have  treated  It 
as  sufficient,  and  to  have  allowed  It  to  be 
died,  but  required  defendant  to  announce 
ready  for  trial  or  to  plead  before  passIi^E 
upon  the  motion  to  quash.  This  was  irregu- 
lar. The  court  should  have  first  disposed  of 
the  motion  before  requiring  the  defendant 
to  plead  to  the  merits. '  Crawford's  Case,  112 
Ala.  1,  21  South.  214. 
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The  axurer  of  the  state  to  the  motlwi  to 
quash  was  wholly  Insuffident,  and  defend- 
ant's demurrer  thereto  shonld  have  heen  sns- 
talned.  Treating  the  motion  and  the  answer 
as  Bofllclent— as  the  court  evidently  did— the 
defendant  should  have  been  allowed  to  make 
the  proof  offered.  It  tended  to  prore  the 
arerments  of  the  motion  and  the  Issues  rate- 
ed  thereby.  Issue  having  been  Joined  upon 
the  motion  and  the  answer,  ^ther  party  was 
entitled  to  introduce  proof  in  support  of  or 
against  No  matter  if  the  Issues  were  Imma- 
terlal,  the  trial  being  had  thereon,  the  de- 
feMdant  was  entitled  to  prove  or  disprove 
them  if  he  could,  and  could,  under  this  par- 
ticular statute  and  the  issues  In  this  case, 
make  the  proof  by  the  grand  Jurors,  who 
heard  all  the  evidence.  While  it  would  not 
be  proper  to  prove,  or  to  attempt  to  prove,  by 
the  grand  jurors  or  other  witnesses,  the 
weight,  extent,  or  sufflclency  of  the  corrobo- 
rative evidence.  It  was  certainly  competent 
to  prove  that  there  was  none,  or  that  there 
was  some.  If  there  was  no  corroborative 
evidence  the  Indictment  should  have  been 
quashed;  if  there  was  any.  It  should  not 
The  court  could  not  and  should  not  have  In- 
quired or  attempted  to  Inquire  Into  the  weight 
or  sufficiency  of  such  evidence.  The  mere 
fact  that  other  witnesses  than  the  prosecu- 
trix were  examined  did  not  prove  that  the 
testimony  given  by  them  did  or  did  not  cor- 
roborate that  of  the  prosecutrix.  Their  tes- 
timony may  have  contradicted  hers,  or  have 
been  as  to  entirely  different  or  immaterial 
matters.  It  seems  to  be  the  practice  (or,  at 
least,  It  was  approved  and  allowed  in  Hart's 
Case,  117  Ala.  183,  23  South.  43}  to  allow  the 
grand  jurors  to  testify  as  to  what  the  wit- 
nesses before  them  testified  touching  the 
matter  upon  which  the  Indictment  was  found. 

It  Is  evident  that  the  trial  court  followed 
the  rule  and  practice  announced  by  this 
court  in  SparreDt>erger'B  Case,  53  Ala.  481, 
25  Am.  R^.  643,  as  to  the  extent  to  which 
inquiry  can  be  had  as  to  the  evidence  before 
the  grand  Jury  and  upon  which  they  passed 
or  found  an  IndlctmeDt  It  is  there  said  that 
when  It  appears  that  the  witnesses  were  ex- 
amined by  the  grand  Jury,  or  the  Jury  bad 
before  them  legal  documentary  evidence,  no 
Inquiry  Into  the  sufficiency  of  the  evidence  Is 
indulged.  This  was  said  In  reference  to  the 
common-law  rule  and  the  statute  (Rev.  Code 
LS67,  $  4108,  now  section  7297,  Code  1907). 
The  section  of  the  Code  applicable  to  this 
case  is  7776,  which.  In  addition  to  what  la  re- 
qnlred  by  section  7297,  requires  that  "no  in- 
dictment or  cooTlctlon  shall  be  had  under 
this  section  on  the  unrorroborated  testimony 
of  the  woman  upon  whom  the  seduction  la 
charged."  Therefore,  In  a  case  of  seduction. 
In  ord»  to  support  an  Indictmm^  It  must  not 
only  appear  that  "witnesses  were  bef<»re  the 
grand  Jury/'  or  that  the  grand  Jury  had  be- 
fore thou  "legal  documentary  evidence,"  but 
It  miut  also  Rppear  0t  the  issue  la  properly 


raised  that  the  Indictment  was  not  had  on 
the  uncorroborated  testimony  ot  the  prosecn* 
trix.  The  prorUdm  of  our  statute  as  to  the 
necessity  and  sufflclency  of  evidence;  cor- 
roborative of  ttiat  of  the  .prosecutrix,  to  sup- 
port the  Indictment  m  a  cmvlctlon  thereun- 
d».  lias  been  oonstmed  to  be  snffldent  If 
"the  corroboration  is  of  sane  matter  materi- 
al to  the  guilt  of  tha  accused,  that  such  mat- 
ter 'must  not  be  In  its  natore  formal,  indefi- 
nite, or  harmless,  and  that  Its  effect  shall  be 
to  convince  the  Jury  that  the  corroborated 
witness  has  sworn  truly";  that  it  was  un- 
necessary that  the  corroborating  evidence 
should  be  as  to  all  the  material  elements  of 
the  oftense,  or  that  it  shonld  tend  to  convict 
the  defendant  of  the  commission  of  the  of- 
fense, as  Is  required  in  the  case  of  convic- 
tions of  felonies  on  the  testimony  of  accom- 
plices. 

The  difference  between  these  two  statutes 
is  pointed  out,  and  the  distinction  made,  In 
Cunningham's  Case,  78  Ala.  66,  Chief  Justice 
Brlckell.  in  Wilson's  Case,  73  Ala.  534,  de- 
clared a  different  rule,  and  the  one  that 
seems  to  have  been  adopted  by  most  of  th'e 
courts,  in  construing  statutes  of  seduction 
similar  to  this  one,  and  the  one  the  text- 
books seem  to  have  preferred,  if  not  adopted 
or  adhered  to ;  but  in  that  case  he  yielded 
bis  opinion  to  that  of  the  majority,  and 
adopted  the  rule  announced  by  Justice  Stone 
in  Cunningham's  Case,  78  Ala.  61.  The  writ- 
er is  much  Inclined  to  the  rule  announced  by 
Chief  Justice  Brlckell ;  but  the  other  has  be- 
come the  settled  rule  of  law  in  this  state,  and 
it  is  important  that  the  law  be  certain,  as 
well  as  that  it  be  right  The  two  rules  are 
thus  stated  by  Brickell,  C  J.,  in  Wilson's 
Case,  7S  Ala.  627:  "Other  courts,  and  the 
larger  In  number,  require  that  the  confirma- 
tory or  corroboratory  evidence  shall  extend 
to  every  material  fact  which  is  a  necessary 
element  of  the  offense — ttie  promise  to  mar- 
ry, or  the  art  of  deception  practiced  to  ao 
complish  the  Illicit  Intercourse,  and  that  the 
Intercourse  was  the  result  of  such  promise^ 
or  of  such  art  or  deception.  State  v.  Tim- 
mens,  4  Minn.  326  (6U.  241) ;  Andre  v.  State, 
5  Iowa.  389,  68  Am.  Dec.  70S ;  State  v.  Paint- 
er, 50  Iowa,  317;  Zabrlskle  v.  State,  43  K 
J.  Law.  640,  39  Am.  R^.  610;  Kenyon  v. 
People.  26  N.  T.  203,  84  Am.  Dec.  177.  Thla^ 
I  am  of  opinion,  is  the  proper  construction 
of  the  statute  before  us.  It  meaoa  that  there 
must  be,  independent  of  the  evidence  of  the- 
woman,  proof  of  such  facts  and  drcumstancea 
as  tend  to  show  the  commission  of  the  of- 
fenaew  Less  will  not  meet  the  words  or  spirit 
of  the  statute.  The  confirmatory  evidence 
may  not  be  direct  and  positive^  It  may  be 
circumstantial,  consistii^  of  such  fkcta  as 
usually  attend  upon  or  are  the  compaUUmB  of 
the  main  facts  to  be  proved,  and  wbldi 
strengthen  the  eridenoe  of  the  woman.  And 
these  drcumuitaneefl  must  tend  to  ctmuect  the 
defendant  with  the  commission  oC  Uie  <^ 
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fenae.  They  mtist  point  and  single  lilm  out 
from  other  men.  Mere  acquaintance,  and 
mwe  opportiinlty  for  sexual  Intercourse,  do 
not  fnralah  corroborating  evidence  of  seduc- 
tion; for  sexual  intercourse  Is  one  only  of 
the  elements  of  the  offense.  The  evidence 
mast  go  further,  and  must  tend  reasonably  to 
proTe.  not  only  the  sexual  Intercourse,  but 
that  It  was  accomplished  by  the  use  of  some 
of  the  means  specified  in  the  statute.  And  if, 
as  in  the  present  case,  a  promise  of  mar- 
riage is  relied  upon  as  the  moving  cause  for 
the  criminal  connection,  and  In  corroboration 
of  the  evidence  of  the  woman  It  Is  sought  to 
deduce  such  promise  from  circufiastances.  the 
drcnmstancefl  ought  to  be  such  as  usually 
accompany  an  engagement  of  marriage,  not 
attentions  which  are  consistent  only  with  the 
porsDlt  of  Inst  State  v.  Painter,  50  Iowa, 
817 ;  State  t.  Araah,  65  Iowa,  268,  7  N.  W. 
eOli^Rlce  T.  Commonwealth,  100  Pa.  28.  A 
majority  of  the  court  do  not,  however,  con- 
car  in  this  Tiew.  They  adhere  to  the  rule 
laid  down  in  Cunningham  v.  State  (at  pres- 
ent term)  73  Ala.  01,  and  It  must  be  regarded 
as  settled  ttiat  the  corroboratory  evidence  Is 
SDfflcient  if  It  extends  to  a  material  fact  and 
satlsfles  the  Jury  the  woman  Is  wortliy  of 
credit  As  that  case  has  passed  beyond  the 
control  of  the  oonrt,  I  am  not  adverse  to  this 
conclusion.'' 

The  other  questions  may  not  arise  on  an- 
other trial,  and  will  not  be  here  considered. 
Tbe  trial  court  should  have  allowed  proof, 
on  ^e  hearing  of  the  motion  to  quash,  to 
show  that  there  was  or  was  not  corrobora- 
tive  evidence  of  the  testimony  of  the  prosecn- 
trlx.  Tbe  weight,  sufficiency,  and  ractent 
thereof  are  exclusively  questions  for  the 
Jury,  and  not  for  the  court  on  the  hearing 
of  this  motion. 

The  Judgmoit  is  reversed,  and  tbe  cause 
remanded. 

Bemsed  and  remanded. 

DOWDELL,  a  7h  and  SIMPSON  and 
DBN80N,  JJ.,  concur. 


PANNELL  T.  STATR 

(Snpreme  Court  <tf  Alabama.    June  10,  1900. 
Reheazing  Denied  Jane  SO,  1909.) 

SxpucrnoM  (|  46*)— Oobboboutivs  Bvinnros 
— SumcxxNCT. 

Hm  corrobotation  of  the  prosecutrix  need 
ttot  be  as  to  every  material  fact,  but  is  sufficient 
If  it  extendi  to  a  material  fact  and  aatlafies  the 
jury  that  the  woman  is  worthy  of  credit. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Ont.  Dig.  H  83-86;  Dee.  Dig.  S  46.*] 

Aiveal  from  Circuit  Court,  Blount  County ; 
A.  H.  Alston,  Judge. 

James  W.  B.  Pannell  was  convicted  of 
sednctlOD.  and  he  appeals.  AffirmM. 


Ward  &  Weaver,  for  appelant  Alexander 
M.  Oarber,  Atty.  Gen.,  and  James  A.  'Bmbry, 
Sol.,  for  the  State. 

MATFIELD,  J.  The  defendant  was  con- 
victed of  seduction.  There  was  abundant  ev- 
idence to  support  the  verdict  of  guilty ;  hence 
the  court  did  not  err  In  declining  to  exclnde 
the  evidence  on  defendant's  motion. 

The  evldmce  of  the  woman  alleged  to  have 
been  seduced.  If  true,  made  ont  a  prima 
facie  case  of  guilt  under  the  indictment  as 
charged.  The  father  of  the  girl  tratlfled  to 
a  number  of  facts  and  circumstances  which 
corroborated  her.  The  child,  the  alleged  otT- 
spring  of  the  illicit  Intercourse,  was  present 
in  court  at  the  trial,  and  was  so  Identified 
by  its  mother;  and  profert  of  it  was  made 
to  the  Jury.  There  was  also  evidence  show- 
ing, or  tending  to  show,  flight  by  defendant 
The  defendant  Introduced  no  proof,  exccsit 
as  to  his  good  character. 

The  evidence  of  the  prosecutrix  was  suffi- 
ciently corroborated  to  support  a  conviction 
under  tbe  law  as  often  decided  by  this  court 
which  Is  to  the  eCTect  that  the  corrobora- 
tion of  the  prosecutrix  need  not  be  as  to 
every  material  fact  but  is  sufficient  if  It 
extends  to  a  material  fact,  and  satisfies  tbe 
Jury  that  the  woman  Is  worthy  of  credit 
Cunningham's  Case,  73  Ala.  61 ;  Wilson's 
Case,  73  Ala.  684;  Bother's  Case,  118  Ala. 
88,  24  South.  48:  Allen's  Case,  60  South. 
270. 

Each  of  the  charges  requested  by  the  de- 
fendant was  properly  refused.  Some  of  tbem 
are  confused  and  misleading,  some  are  ai^- 
mentatlve,  some  abstract  while  others  give 
undue  prominence  to  a  part  only  of  the  evi- 
dence. It  is  evident  that  In  the  copying  or 
setting  out  of  these  charges  several  clerical 
errors  were  made,  and  some  of  the  charges 
are  thereby  rendered  unintelligible. 

It  appears  from  the  record  that  charges 
Nos.  4  and  B  were  asked  and  refused  In  bulk. 
Moreover,  charge  4  was  abstract  for  that 
there  was  no  evidence  showing  that  &e  wo- 
man seduced  was  named  Jane. 

The  Judgment  of  tbe  circuit  court  is  af- 
firmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
DBNSON,  JJ.,  concur. 


TikCm  et  aL  T.  COWAN. 
(Supreme  Court  of  Alabama.   June  10,  1909.) 

1.  FASnrERSHIP  ({  186*) — iNOIVIDTrAI,  Cbbo- 
ITOBS— BlOHT  TO  PABmSB'S  FUNDS. 

The  creditors  of  one  partner  are  not  en- 
titled to  exhaoBt  the  funds  of  the  otlier  partner 
for  the  payment  of  tbdr  claims. 

[Ed.  Note.— For  other  cases,  see  Partaershlp, 
Dec  Dig.  S  186.*] 
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2.  BAincBDPior  <|  51*)— PAarniwumip. 

TbB  banknipt  coart.  In  prooeedings  to  de- 
clare one  partner  a  bankrupt,  cannot  declare 
the  partnership  or  the  other  partner  a  bankrupt. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  1  51.*] 

3.  Bamkbuptct  (§  42*)— Pabtnebbhip. 

A  partnerahip  U  a  legal  entity,  which  may 
b«  adjudged  a  bankrupt  in  either  voluntary  or 
involuntary  proceedings,  irrespective  of  any  ad- 
judication as  to  the  mdlvidual  members  m  the 
fiznia 

[Ed.  Note.— For  other  cases,  see  Bankraptcyt 
Dec.  Dig.  S  42.*] 

4.  Baitkbttptot   (I   149*)  —  Pboceedzitos 

AOAIKST    PaBTNEB  —  AOHZNIBTBATION  OV 

Pabtnbbship  Pbofebtt. 

Where  one  or  more  partners,  not  IpciudlDg 
all,  are  adjudged  bankrupt,  the  partaership 

firoperty  cannot  be  administered  in  the  proceed' 
Dg,  unless  by  consent  of  the  other  partners. 
[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  {  149.*] 

5.  BAHKBUPTCT  ({  149*)— PABTNKBaHIP  PBOP- 
MTT. 

The  proceeds  of  the  property  of  a  bank- 
rupt partnership  should  be  appropriated  to  the 
payment  of  the  partnership  debts,  and  if  the 
partners  are  adjudged  bankrupts  the  proceeds 
of  the  Indlvidnal  estate  of  each  should  be  ap- 
pnmrlated  first  to  the  payment  of  their  own  in- 
dividual debts,  and  if  any  surplus  remains  in  the 
partnership  case  it  may  be  appropriated  to  the 
payment  of  the  Individuars  debts,  and  in  the 
other  ease  the  anrplus  may  be  appropriated  to 
the  payment  of  the  partneiriilp  aehts, 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
De&  Dig.  I  149.*] 

6.  PABTNEBSHIP  ({  178*)— RiGHTfl  OP  Cbed- 
ITOR8— ABSBTS  of  PaBTNEBSHIP. 

The  assets  of  the  partnership  mast  be  first 
applied  to  the  payment  of  the  [Mirtnership  cred- 
itors, before  anything  can  be  applied  to  the 
claims  of  the  Individaal  partners  or  their  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  fi  812;  Dec  Dig.  (  178.*] 

7.  Bankbuptct  (S  149*)- Bahkbupt  Paht- 

nEB^ASSETS  or  FlBU. 

The  trustee  in  bankruptcy  of  the  estate  of 
one  partner  cannot  maintain  an  action  to  sub- 
ject the  funds  of  the  partnership,  so  long  aa  the 
Iiartnersbip  remains  unsettled. 

[Ed.  Note.— For  other  cases,  see  Bankraptcy. 
Dea  Dig.  I  149.*] 

Appeal  from  Chancery  Court,  JeflFerson 
County ;  A.  H.  Benners,  Chancellor.  \ 

Action  by  A.  8.  Cowan,  as  tmstee  In  bank- 
mptcy  of  Steve  Lacey,  against  Ollie  T.  lAcey 
and  others.  From  a  judgment  f9r  plaintiff, 
certain  defradants  appeal.  Berersed  and 
rendered. 

Plnkney  Scott,  for  appellants.  Trotter  A 
Odell  and  Ttaompaon  ft  Thompson,  for  ap- , 

pellee.  | 

i 

MAYFIELD,  J.  This  was  a  bill  filed  by  the  ; 
appellee,  as  trustee  in  bankruptcy  of  the  es- 
tate of  Steve  Lacey,  which  was  filed  against 
the  appellant,  together  with  Robert  Lacey,  i 
sqn  of  appellant  bankrupt,  and  Oeoi^e  Mas- 
sey,  Bon-In-Iaw  of  appellant  bankrupt,  and 
the  Bessemer  Trust  &  Banking  Company. 
Complainant  averred  that  Steve  Lacey  was 
adjudicated  a  bankrupt  on  the  12th  day  ofi 


February,  1907;  that  appellM  was  ai^i^toa 
a  trustee  of  his  estate ;  that  on  and  before 
June  1,  1900,  bankrupt  Steve  Lacey  and 
Oeorge  Massey  were  engaged  In  the  mercan- 
tile business,  as  partners,  under  the  firm 
name  of  Lacey  ft  Massey ;  that  the  partner- 
ship Incurred  a  great  number  of  debts,  and 
that  on  the  1st  day  of  June,  1006,  the  part- 
nership sold  their  business  to  one  W.  S. 
Harrison  for  $1,200  cash;  that  this  was  alt 
of  the  partnership  property;  that  the  pro- 
ceeds of  tbe  sale  were  turned  over  by  the 
partners  to  appellant  OlUe  V.  Lacey,  ,wlfe 
and  mother-in-law,  respectively,  of  the  part- 
ners, leaving  the  debts  of  tbe  firm  unpaid; 
that  tM}th  of  tbe  partners  were  Insolvent,  and 
that  the  creditors  of  the  partnership,  at  the 
time  the  sale  took  place,  were  also  creditors, 
which  Lacey,  In  bis  petition  of  bankruptcy, 
listed  as  his  individual  creditors;  that  the 
money  turned  over  by  the  partners  to  Mrs. 
Lacey  was  deposited  by  her  In  the  Bessemer 
Trust  &  Banking  Company;  and  that  this 
was  done  by  the  partnership  with  the  in- 
tent to  defraud  the  creditors.  The  bill  also 
alleged  that  certain  lots  were  sold  by  Steve 
Lacey  and  his  wife  to  their  son,  Robert  La- 
cey, and  that  these  sales  were  made  with 
the  intent  to  defraud  the  creditors  of  Lacey. 
Tbe  respondent  moved  to  dismiss  the  hill  for 
want  of  equity,  and  demurred  to  It,  which 
motion  and  demurrer  were  overruled.  Where- 
upon the  respondent  filed  answers  speclflcally 
denying  tbe  facts  necessary  to  give  equity  to 
the  bUl. 

The  case  was  submitted  for  hearing  upon 
tbe  pleadings  and  proof,  and  upon  hearing 
the  chancellor  dismissed  the  bill  as  to  all 
the  respondents  save  Mrs.  Lacey  and  the 
bank,  and  as  to  all  the  property  except  that 
alleged  to  have  been  the  proceeds  of  the 
salo  of  tbe  partnership  business  and  deliv- 
ered to  Mrs.  Lacey  by  the  owners,  and  by 
ber  deposited  with  tbe  bank.  As  to  this 
sale,  and  the  payment  of  tbe  money  to  Mrs: 
Lacey,  and  the  deposit  of  it  by  her  with  tbe 
bank.  It  was  decreed  by  the  chancellor  to 
have  been  fraudulent  as  to  the  creditors, 
and  made  with  the  purpose  of  defrauding 
tbe  creditors,  of  Lacey  &  Massey,  of  which 
firm  Lacey  was  a  partner,  who  were  listed  In 
the  petition  In  bankruptcy  filed  by  the  r^ 
spondent  Steve  Lacey ;  that  the  trustee 
have  and  recover  of  tbe  respondent  Ollie  V. 
Lacey  the  sum  of  (1,000,  for  which  execution 
might  Issue ;  and  that  for  the  payment  of 
that  sum  the  Bessemer  Trust  ft  Banking 
Company  should  be  liable  fn  the  event  that 
Ollie  Y.  Lacey  failed  to  pay  same  within  30 
days  after  the  enrollment  of  the  decree.  From 
this  decree  Mrs.  Ollie  V.  Lacey  and  the 
bank  appeal,  here  separately  assigning  errors. 

We  are  of  the  opinion  that  In  this  decree 
tbe  chancellor  was  In  error.  The  bill  was 
clearly  without  equity,  in  so  far  as  It  sought 
to  reach  ^he  funds  of  the  partnership,  or  tbe 
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proceeds  of  the  fraudulent  sale  by  tbe  part- 
□ershlp,  by  the  trustee  In  baobrnptcy  of  one 
of  the  partners  only;  and  as  the  bill  was 
dismissed  as  to  the  sale  of  the  lota  which 
were  owned  by  the  bankrupt  atope,  and  re- 
lief wna  granted  only  as  to  the  proceeds  of 
the  sale  of  the  partnership  property,  It  can- 
not be  supported  for  any  purpose.  Partner- 
ships, in  courts  of  law  or  In  courts  of  equity, 
are  entitles  separate  and  distinct  from  that- 
of  the  Indirldoals  who  compose  It,  as  much 
as  the  Individuals  themselves  are  separate 
and  distinct  persons.  While  It  Is  true  that 
the  creditors  of  the  partnership  are,  In  a 
sense  and  for  some  purp<ffles,  likewise  cred- 
itors of  each  of  the  partners,  and  while  tbe 
proceeds  of  the  partnership  may,  under  cer- 
tain conditions  and  for  certain  purposes,  be 
subjected  to  the  payment  of  debts  due  the 
creditors  of  the  Individual  partners,  yet, 
it  is  unheard  of  to  allow  one  partner,  or 
the  creditors  of  one  partner,  to  exhaust  the 
funds  of  the  partnership  to  the  payment  of 
the  creditors  of  such  Individual  partner. 
Neither  the  partner  nor  his  creditors.  Individ- 
ually or  collectively,  have  such  right,  and 
certainly  the  trustee  In  banlcruptcy  can  have 
no  greater  right  than  had  the  bankrupt  or 
his  creditors  combined. 

It  is  trne — as  argued  by  counsel  for  ap- 
pellee, and  as  alleged  In  the  bill  and  recited 
In  the  decree — that  the  creditors  of  the 
partnership  were  the  creditors  of  the  bank- 
rupt, and  that  they  were  listed  In  the  peti- 
tion of  the  bankrupt  filed  by  him  In  the 
bankruptcy  court,  and  that,  as  a  matter  of 
law,  the  creditors  of  the  partnership  were 
also  the  creditors  of  Lacey ;  but  it  does  not 
follow  that  the  creditors  he  returned  as  his 
creditors  are  all  the  creditors  of  the  partner- 
ship. Neither  he  nor  the  bankrupt  court 
coald  bind  the  other  partner  or  the  partner- 
ship creditors  by  any  of  the  recitals  In  his 
petition,  or  by  any  decree  or  judgment  which 
(he  eonrt  could  render.  Had  the  complain- 
ant in  this  cause  been  the  trustee  of  the 
partnership,- he  coaid  have  maintained  this 
bill,  and  would  have  been  entitled  to  the  re- 
lief awarded,  and  would  probably  have  t>een, 
had  he  been  the  trustee  in  bankruptcy  of 
both  i>artners,  though  as  to  this  we  do  not 
decide.  The  bankrupt  court.  In  proceed- 
ing to  declare  one  partner  a  bankrupt,  can- 
not declare  the.  partnership  or  the  other  part- 
ner a  bankrupt.  Such  court  In  such  pro- 
ceeding cannot  Jadlclally  determine  the  sol- 
vency or  Insolvency  of  the  other  partner; 
neither  can  the  chancery  court,  In  a  proceed- 
ing like  this,  determine  that  question,  t>ecauBe 
it  is  one  that  cannot  properly  be  made  an 
issue.  Consequently,  granting  that  the  sale 
In  question  by  the  partnership  was  fraudu- 
lent, and  that  the  payment  to  Mrs.  Lacey 
was  voluntary  and  gratuitous,  and  In  fraud 
of  the  creditors  of  the  partnership,  she  can- 
not be  made  liable  in  a  suit  by  the  trus- 
tee of  one  of  the  partners.  It  ^ould  only  be 


reached  first  by  the  creOlton  of  the  partner- 
ship. 

The  chancery  court  would  be  without  juris- 
diction In  this  case  to  determine  who  are 
the  creditors  of  the  partnership,  or  what 
their  rights  are,  or  what  the  rights  of  the 
other  i>artnera  are,  in  the  premises.  Suppose 
there  should  be  other  creditors  of  the  part- 
nership than  the  ones  listed  by  the  bank- 
rupt. Could  it  be  allowed  to  have  the  en- 
tire assets  of  tbe  partnership  applied  to  the 
debts  of  one  partner  and  the  costs  of  this 
suit,  to  tbe  exclusion  of  the  other  creditors 
of  the  partnership  not  listed  by  him?  We 
repeat.  It  is  very  probable,  from  tbe  allega- 
tions and  proof  in  this  bill,  that  the  cred- 
itors be  listed  were  all  the  creditors  of  tbe 
partnership ;  but  the  bankrupt  court,  the 
chancery  court,  nor  this  court,  could  not 
act  upon  such  belief  or  showing,  because 
without  Jurisdiction  to  determine  the  fact. 
The  partnership  is  a  legal  entity,  which  may 
be  adjudged  a  bankrupt  In  either  voluntary 
or  Involuntary  proceedings,  and  this  Irre- 
spective of  any  adjudication  of  any  of  tbe 
individual  members  of  the  firm  as  bank- 
rupts, and  in  any  event,  where  one  or  more 
of  the  partners,  not  including  all,  are  adjudg- 
ed bankrupt,  the  partnership  property  can- 
not be  administered  in  bankruptcy,  unless 
by  tbe  consent  of  the  partner  or  partners 
not  adjudged  bankrupt;  but  such  partners 
or  partner  not  adjudged  bankrupt  must  set- 
tle the  partnership  business  as  expeditious- 
ly as  its  nature  will  permit.  The  proceeds 
of  the  partnership  adjudged  a  bankrupt  should 
be  appropriated  to  the  payment  of  the  part- 
nership debts;  and,  If  the  partners  are  ad- 
judged bankrupts,  the  proceeds  of  the  in- 
dividual estate  of  each  should  be  appro- 
priated first  to  the  payment  of  bis  individual 
debts.  If  any  surplus  remains  In  the  one 
case  it  may  be  appropriated  to  the  payment 
of  the  Individual's  debts ;  and  if  in  tbe  oth- 
er case  a  surplus  remains,  It  may  be  appro- 
priated to  the  payment  of  the  partnership 
debts.  0  Cyc.  p.  411  et  seq. 

The  rule  Is  well  settled,  especially  by  courts 
of  equity,  that  tbe  assets  of  a  partnersblp 
must  be  first  applied  to  the  payment  of  the 
partnership  creditors  before  anything  can  be 
applied  to  the  claims  of  the  Individual  part- 
ners thereof  or  their  creditors.  Tbis  does 
not  result  from  any  lien  which  tbe  creditors 
have  upon  the  assets,  because  they  as  such 
have  no  Hen ;  but  it  results  from  the  lien 
which  each  partner  has  to  have  the  assets 
of  the  partnership  applied  first  to  the  pay- 
ment of  the  firm's  debts,  and  then  to  the 
payment  of  whatever  may  be  due  to  him 
from  the  other  partners  or  partnership  ac- 
counts. The  partnership  creditors  are  prac- 
tically subrogated  to  the  partners'  lien  upon 
the  partnersblp  property,  and  their  rights 
to  priority  depend  upon  these.  Evans  v. 
Winston,  74  Ala.  349;  Mayer  v.  •  Clark.  40 
Ala.  259;  Bunn  t.  Timberlak^  104  Ala.  263, 
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16  South.  ©7;  Lucas  t.  Atwood,  2  Stew.  878. 

Tbla  iB  not  a  bill  for  the  eettlement  of 
the  partnership  and  the  subjection  of  the 
partners'  Interest  after  settlement.  We  think 
the  law  is  well  settled  (It  not,  It  should  be) 
that  the  trustee  In  bankroptcy  of  the  estate 
of  one  partner  cannot  maintain  an  action 
to  flubject  the  funds  of  the  partnership  to 
the  rights,  claims,  or  demand  of  such  trustee, 
BO  long  as  the  partnership  remains  unset- 
tled. The  assets  In  such  case  are  partnership 
assets,  and  the  trustee  In  such  case  Is  en- 
titled to  recover,  or  to  subject  the  assets 
of  the  individual  or  partner  whose  asset 
the  trustee  represents.  In  re  Sanderlln  (D. 
C.)  109  Fed.  857.  See,  also,  In  re  Mercur, 
116  Fed.  656;  Id.,  122  Fed.  387,  68  0.  0.  A. 
472;  Amslnck  T.  Bean,  22  Wall.  896,  22  L. 
Ed.  801. 

It  therefore  follows  that  the  decree  of  the 
chancellor  must  be  reversed ;  and  this  court 
will  proceed  to  render  the  decree  which  the 
chancellor  should  have  rendered,  which  was 
to  dismiss  the  bill  without  prejudice. 

Heversed  and  rendered. 

DOWDELL,  G.  J.,  and  SIMPSON  And 

DEX80N,  JJ^  concur. 


DIXIE  T.  HARRISON. 
(Supreme  Court  of  Alabama.    June  10,  1909.) 

1.  CHATtn.  HOBTOAQES  {%  153*)— FaILUBB  TO 

Rbcobo  Uobtqaoe— Subsequhnt  Pitbchas- 

XBB. 

Under  Code  1896.  {  1009,  providing  that 
nnrecorded  conveyances  of  personal  sroperty  to 
secure  debts  are  Inoperative  against  purchasers 
without  notice,  a  buyer  of  personal  property  In 
good  faith  for  value  and  without  notice  of  au 
tmreeorded  chattel  mortgage,  given  by  his  seller 
buying  the  property  from  the  origin^  owner  to 
secure  the  price,  acquires  title  as  against  the 
original  owner. 

[Bd.  Note.— For  other  cases,  see  Chattel  Uort- 
gages,  Cent  Dig.  1  253 ;  Dec.  Dig.  |  158.*] 

2,  C^TTEL  MOBTGAOES  j|  169*)— CORVIBSION 
BY  MOBTOAOEE—ACTS  CoNSTITCTlNa. 

A  bona  fide  buyer  for  valae  and  without  no- 
tice of  personal  property,  oa  which  there  was 
au  unrecorded  chattel  mortgage  may  sue  the 
mortgagee  for  conversion  for  taking  possession 
of  the  property  and  converting  It  by  disposing 
of  it,  though  no  ohjection  was  made  to  the  tak- 
ing. 

[Ed.  Note.— For  other  cases,  see  Chattd  Mort- 
gages, Dec.  Dig.  t  169.*] 

8.  TbOVZB  AHD  COIfVEBBIOir  (H  9*)— DnCAlTD 

— Necesbitt. 

A  demand  In  trover  la  only  necessary  where 
the  original  taking  was  rightful  and  where  a  de- 
mand and  refusal  are  necessary  to  constitute  a 
conversion;  but,  where  there  has  been  a  wroag- 
fal  assumptirai  of  property  by  defendant,  wbicli 
is  of  itself  a  conversion,  plaintiff  may  sue  with- 
out a  demand. 

[Ed.  Note.r-For  other  eases,  see  Trover  and 
Converrion,  Cent  IMg.  H  58-83;  Dec.  Dig. 
I  ».•] 
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4.  Tbovbb  and  Comrunon  d  22*>— Waxviek 
— Dkuahd  or  Patkent. 

Demanding  payment  for  property  converted 
Is  not  a  waiver  of  the  right  to  sue  in  trover  for 

conversion. 

[EA.  Note.— -For  other  oases,  see  flyover  and 
Conversion,  Dec  Dig.  |  22.*] 

5.  PiXADiRo  fH  868*)— FsiyoLons  Plkadihgs 
— MOTIOV  TO  Stbikb. 

In  trespass  and  trover  for  the  taking  of  a 
mule,  pleas  that  plaintlfF  voluntarily  surrender- 
ed to  defendant  the  possession  of  the  mule,  that 
defendant  had  sold  it  to  a  third  person  and  had 
taken  a  mortgage  for  the  price,  and  that,  on  de- 
fault in  the  payment  of  the  mortgage,  defend- 
ant obtained  possession  of  tbe  mule  from  plain- 
tiff, etc,  are  not  frivolous  or  irrelevant  within 
Code  1907.  I  682%  and  are  not  subject  to  mo- 
tion to  strike. 

[Ed.  Note.— For  other  cases,  see  Plesdlng,  Dec 
Dig.  i  358.*] 

6.  PuiAOiNa  (§  854*)  —  Objections— DEiniB- 
BEB— Motion  to  Stbiee. 

Th^t  pleas  are  bad  to  tbe  complaint  as  a 
whole,  though  good  as  to  some  of  the  counts, 
must  be  pointed  out  by  demurrer,  and  not  by 
motion  to  strike. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  1098 ;  Dec  Dig.  I  364.*] 

Mayfield,  J.,  dissenting  In  part 

Appeal  from  Circuit  Court.  Marengo  Ooun- 
ty;  W.  W.  Quarles,  Special  Judge. 

Action  by  Josh  Dixie  against  W.  C  Har- 
rison. From  a  judgment  for  defoidant, 
plaintiff  appeals.   Reversed  and  remanded. 

The  special  pleas  are  as  follows:  "(3)  That 
tbe  plalntlir  voluntarily  surrendered  the 
mule,  for  which  damage  Is  now  sought,  to 
tbe  defaidant  (4)  The  plaintlfF  voluntarily 
surrendered  possession  of  the  mule  for  which 
damage  Is  now  sought  to  the  defendant,  or 
the  agent  of  tbe  defendant  (5)  That  de- 
fendant sold  mule  in  controvert  to  one  J. 
M.  Moore,  and  took  a  mortgage  on  the  said 
mule  for  tbe  purchase  money,  and  that  when 
said  mortgage  became  due  the  said  Moore 
defaulted  in  the  payment  of  tbe  same,  and 
tbat  the  defendant  sent  bis  agent  to  the 
said  Moore,  after  tbe  maturity  of  said  mort- 
gage, for  the  mule,  and  that  the  said  Moore 
told  his  said  agent  that  the  plaintlfF  then 
had  said  mule,  and  for  the  agent  to  return 
tbe  following  day  and  he  could  get  tbe  mule; 
that  the  said  agent  did  return  the  day  fol- 
lowing; that  Moore  then  Informed  him  that 
the  plaintiff  bad  said  mule,  and  to  go  and 
get  him;  that  said  agent  went  to  the  plain- 
tiff, and  told  plaintiff  that  be  had  come  for 
tbe  mule,  whereupon  plaintiff  gave  the  said 
agent  of  the  defendant  the  said  mule  of  his 
own  accord  and  voluntarily.  (6)  That  the 
defendant  surrendered  possession  of  the 
said  mule  to  the  plaintiff  voluntarily,  and 
that  prior  to  any  demand  for  the  return  of 
said  mule  and  to  the  bringing  of  this  suit, 
and  before  tbe  defendant  knew  the  plain- 
tiff claimed  said  mule,  the  defendant  sold 
said  mule,  and  does  not  now  know  where 
said  mule  Is;  tbat  plaintiff  surrendered  said 
mule  in  tbe  first  part  of  the  year  1906,  and 
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did  not  mak«  a  demand  Upon  defendant  for 
the  same  ostil  more  tlwn  six  months  there- 
after." 

Motion  was  made  to  strike  these  pleas, 
and  after  It  was  overmled  the  fallowing 
demurrers  were  filed:  "(1)  The  pleas  are 
DO  dtfense  to  this  suit  ^  Th^  week  to 
raise  an  Immaterial  lasoe.  (8)  Becanse  pleas 
4.  5,  and  6  set  Dp  an  estc^tpd,  and  do  not 
all^  matters  that  amount  to  an  estoppel 
<4)  Because  plea  5  does  not  allege  that  plain- 
tiff had  knowledge  of  the  mortgage  taken 
by  the  def »Mant  to  secure  the  purchase  price 
«f  said  male,  and  does  not  allege  that  same 
was  recorded  before  plaintiff  purchased  said 
mole.  (6)  Because  pleas  6  and  6  attempt  to 
set  up  mattera  of  defense  that  are  obnoxlons 
to  the  statute  of  frauds.  These  demurrers 
telng  overruled,  replications  were  filed ;  but 
It  is  not  deemed  necessary  to  set  them 

George  Pegram,  for  appellant  Elmore  ft 
HarrisoD,  for  appdlee;, 

MATFIEIiD,  J.  The  complaint  In  this 
csDS^  as  last  ammded,  cooBleted  of  six 
counts,  designated  as  1,  2,  8,  4,  A.  and  B. 
Omnts  1,  2,  and  S  wrae  in  treqpass,  tor 
the  wrongful  taking  of  one  bay  mare  mule. 
€oant  4  was  In  trover,  for  the  omverslon 
«f  the  same  mule.  Counts  A  and  B  were 
also  in  trespass,  count  A  setting  np  the 
tafia  constituting  the  tre^ass.  To  this 
•comidaint  defendant  filed  six  pleas ;  the  first 
two  being  the  general  issue,  and  pleas  8  and 
4  attempting  to  set  up  the  defense  that 
the  plaintiff  T^untarlly  aarrendoed  the 
mule  to  tlie  defendant,  Plea  6  set  op  that 
the  defendant  sold  the  mule  to  <»ie  J.  H. 
Moore,  taking  a  mortgage  thereon  ttx  tiie 
purchase  money,  and  that,  when  the  mort- 
gage became  doe,  Moore  defaulted  in  Ita 
payment,  whereupon  the  defendant  sent  his 
agent  to  Bfoore  fbr  the  mole;  that  Moore 
told  the  agent  to  return  the  following  day, 
when  be  could  get  the  mule;  that  be  re- 
turned the  following  day,  and  Moore  then 
informed  him  that  the  plaintiff  had  the  mule 
end  told  him  to  go  and  get  It ;  that  def«id- 
anfs  agent  then  went  to  plsinUff  and  told 
hfan  he  bad  oome  for  the  mnH  wba%upon 
the  plaintiff,  of  his  own  accord  and  toI- 
nntarily,  gave  the  mule  to  tbe  agent  of  the 
dtfendant.  Plea  No.  6  was  that  the  plaintiff 
snrroidered  the  possession  of  ttie  mole  to 
tbe  defendant  Tolnntarlly,  and  that  prior  to 
the  demand  for  the  return  and  the  brlng- 
iog.ia  Hm  suit,  and  before  the  def aidant 
knew  of  the  plaintiff'a  claim,  the  defendant 
sold  tbe  mule,  and  did  not  kpow  where  it 
vis;  that  the  plaintiff  surrendered  the 
mule  In  the  first  part  of  the  year  1906,  and 
did  not  make  demand  fbr  the  same  upon  the 
defendant  for  more  than  six  months  there- 
after. The  plaintiff  moved  to  strike  the 
4)ecial  pleas  8,  4,  5,  and  6  upon  the  gronnds 
set  op  in  tbe  motlrai.  The  court  overmled 
the  motion,  and  the  plaintiff  accepted.  The 


plaintiff  then  demurred  to  pleaa  4,  B,  and 
6,  which  demurrCTs,  being  duly  considered, 
were  overruled  by  the  court  The  pleas  and 
donarren  were  reflled  after  tbe  complaint 
waa  am«aded,  with  the  same  acUon,  as  to 
the  amoided  complaint  and  the  pleas  and 
demurrers  thereto.  Tbe  trial  was  had  upon 
the  general  Issue  and  these  special  pleas, 
and  resulted  in  a  verdict  and  Judgment  for 
the  defendant,  from  which  plaintiff  appeals. 

There  is  In  the  record  a  brief  ot  tbe  ai^- 
lee  seektaig  to  have  the  bill  of  exceptions 
Btrl<Aai  upon  the  ground  that  the  case  waa 
tried  by  Wm.  W.  Quarles,  as  special  Judge 
bidding  the  spring  term  of  the  circuit  court 
of  Marengo  county,  who  as  anch  qpedal 
Judge  had  no  Jurisdiction  becrond  Uie  ter- 
ritorial limits  of  Marengo  county,  wlfer««s 
said  Judge  while  In  Belma,  Ala.  (In  Dallas 
county),  made  and  signed  an  order  exteid- 
ing  the  time  for  signing  the  hill  of  excep- 
tions. There  Is  an  aflldavlt  made  by  Hon. 
Wm.  W.  Quarles,  setting  forth  the  facts 
snriitantlally  as  the  same  are  set  forth  In 
the  brief  of  appellee.  But  there  is  in  tbe 
record  no  motion  nor  copy  of  ■  motion 
whi<di  wotild  serve  as  a  bads  for  this  brief ; 
and  the  writer  does  not  know  as  a  matter 
ot  fiict  whether  such  a  motion  was  made 
and  afterwards  withdrawn.  There  Is  no  m- 
try  on  the  minutes  of  this  court,  nor  any 
motion  on  Ite  motifni  doAet  showing  submis- 
sion upon  such  a  motion;  tbe  order  ot  sub- 
mlsBion  showing  that  the  cause  was  sab- 
mltted  upon  the  merite  merely.  It  is,  how- 
ever, unnecessary  for  us  to  emsider  whether 
or  not  this  bill  should  he  stricken,  for  the 
reason  that  the  cause  must  be  reversed  upon 
ttie  record  propn,  even  If  the  bill  of  excep- 
tions were  stricken.  The  special  pleas  were 
esdi  a  wholly  Insuffldent  answer  to  tbe 
oonVlalnt  While  they  might  probably  be 
an  answer  to  some  counte  of  tbe  complaint 
ttiey  were  dearly  not  an  answer  to  each 
connt  of  the  complaint,  and  they  were  di- 
rected, and  Intended  as  amvers,  to  tbe  ai- 
tlre  cmnplaint  and  it  would  not  have  been 
error  for  the  court  to  strike  a  part  of  these 
pleas  upon  tbe  motiitm  ot  the  plalntllf,  though 
we  do  not  decide  that  there  was  reversible 
em»  In  tbe  court's  declining  to  strike  them. 
But  it  was  clearly  reversible  error  to  over- 
rule tbe  plaintiff's  dmnrrers  to  these  pleas ; 
and.  as  the  case  mnst  be  reversed,  we  will 
omslder  some  of  the  assignments  of  error 
which  may  be  of  Intwest  and  concern  to  the 
parties  upon  another  trial. 

Upon  the  undisputed  evidence  in  this  case 
the  plaintiff  was  clearly  entitled  to  the 
general  afltonatlve  charge  upon  the  connt 
tn  trover;  the  special  pleas  bcdng  eliminated, 
as  ttey  should  have  be^  upon  the  motion 
or  demurrer  of  the  plaintiff  thereto.  Tbe 
evidence  is  nndispntod  that  tbe  plaintiff  pur- 
chased the  mule  In  question  trom  one  Moore; 
that  Moore  had  purchased  the  mule  from 
the  defendant  prior  to  tiie  time  he  sold  it  to 
the  plaintiff;  that  Moore  executed  to  the  de- 
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fendant  a  mortgage  upon  the  male  to  secnre 
the  purchase  price;  and  that  this  mortgage 
was  not  recorded  nntU  after  the  mortgagor, 
Moore,  had  sold  the  mnle  to  the  plaintiff, 
and  there  Is  no  evidence  that  the  plaintiff 
had  any  actual  knowledge  ot  notice  of  the 
existence  of  this  mortgage  at  the  time  be  pnr^ 
chased  the  mule.  Section  1008  of  the  Code 
of  1896  provided,  among  oGiet  things,  .that 
coDTeyances  of  pwsonal  property  to  secure 
debts  or  to  provide  Indemnity  were  inopera- 
tive against  creditors  or  pnrcfaasers  without 
notice  until  recorded,  etc.  He  was  clearly 
a  bona  fide  purchaser  for  value  without  no- 
tice of  the  mortgage,  and  the  facta  are  un- 
disputed tbat  the  defendant  sent  an  agent 
and  took  the  mnle  from  the  possession  of 
the  plaintiff  after  his  title  was  perfect  there- 
to, and  tbat  defendant  afterwards  converted 
the  mule  by  skiing  it  or  otherwlBC  disposing 
of  It  That  the  plaintiff  did  not  fWdbly  re- 
sist the  taking  of  this  property,  but  acquiesc- 
ed therein,  cannot  and  should  not  defeat  lUs 
right  of  action  to  recover  damages  for  the 
conversion.  While  the  evidence  is  not  cer- 
tain, but  Is  In  sharp  conflict  as  to  the  exact 
dates  of  the  sale  by  the  defendant  to  Moore 
and  of  the  sale  by  Moore  to  the  plaintiff,  It 
imakes  It  to  clearly  appear  that  the  mortgage 
executed  by  Moore  to  the  defendant  was  not 
recorded  until  after  the  sale  of  the  mule  by 
.Moore  to  the  plaintiff;  and  there  Is  no  con- 
tention that  the  plaintiff  had  any  actual  no- 
tice of  the  existence  of  this  mortgage  at  the 
time  he  purchased.  The  mortgage  Is  there- 
fore clearly  void  as  agatnat  the  jdalntlff. 
Code  1896, 1 0009. 

There  Is  no  phase  of  the  evld«ice  which 
tends  to  show  tbat  the  plaintiff  in  any  way 
estopped  himself  from  maintaining  this  ac- 
tion. The  testimony  of  the  defendant's  son 
upon  this  subject  is  as  follows:  Thiat  he 
went  to  the  plaintiff  and  asked  for  the  bay 
mare  mule  which  Mr.  Moore  told  him  to  get 
from  Josh,  and  that  Josh,  the  plaintiff,  de- 
livered the  mule  Into  his  possessioii  of  hia 
ov^n  accord  and  voluntarily;  that  witness 
then  took  tbe  mnle  and  delivered  same  to 
defendant  Tbe  testimony  of  the  plaintiff 
upon  this  subject  is  as  follows:  "Mr.  Neal 
Harrison  (son  of  defendant)  rode  up  to  where 
the  mule  was,  and  caught  hold  of  the  bridle, 
and  commenced  nnhltdiing  her,  and  took 
her  out  of  the  plow.  I  went  up  there  where 
he  was,  and  asked  him  what  he  was  doing. 
He  said  bis  papa  sent  him  after  the  mole.  I 
told  blm  that  the  mule  was  mine,  and  tbat  I 
had  paid  Mr.  Moore,  and  be  said  he  was  go- 
ing to  take  the  mule,  and  I  helped  him  un- 
hitch her  then  because  I  did  not  want  to  be 
bothering  any  white  folks."  This  was  all 
the  evidence  as  to  the  taking.  The  defend- 
ant, among  other  things,  testified  that  after 
bis  son  delivered  the  mnle  to  him  he  kept 
the  same  five  or  six  weeks,  and  then  sold 
her  for  $100,  and  that  he  received  a  letter 
from  Josh  Dixie,  the  plaintiff,  asking  him  to 
pay  for  the  mule  m  to  return  it 


The  mortgage  Wbldi  fbe  de^dant  receiv- 
ed from  Moore  to  secure  payment  of  tiie  pur- 
chase price  or  a  copy  thereof  was  introdnced 
in  evIdCTce  by  the '  defendant,  and  tbe  in- 
stniment  showed  that  It  was  executed  on  the 
22d  day  of  February,  1B06,  but  was  not  filed 
for  record  until  the  6th  day  of  Man^  1905. 
The  evldNice  of  the  plaintiff  tended  to  nbow 
ttiat  he  purdiBBed  tbe  mnle  from  Hoore  In 
January,  1905,  while  the  testimony  of  Moore 
tended  to  show  that  he  sold  the  mule  to  tbe 
plaintiff  In  tbe  month  of  February;  but,  un- 
der all  tile  evidence,  tbe  plaintiff  bad  pur^ 
(diased  tbe  mule  from  Moore  before  the 
mortgage  was  recorded  or  filed  for  record, 
and  there  Is  no  evidence  tmdlng  to  sbow 
tbat  he  bad  any  actual  notice  of  the  exist- 
ence of  tbe  mortgage.  Tbe  plaintiff,  tben- 
fore,  acquired  a  perfect  title  as  agobiat  tbe 
mortgagee  under  any  phase  of  the  evidence. 

The  trial  court,  at  the  request  of  the  de- 
fendant in  writing,  charged  the  Jury,  first, 
that  unless  a  demand  was  made  on  defend- 
ant before  tbe  commencement  of  the  suit  the 
plaintiff  could  not  recover  for  converdon; 
and,  aecond,  that.  If  the  mole  was  freely 
and  v(dnntarlly  dellvrand  to  Neal  Harrison 
by  plaintiff,  then  be  could  not  recover  in 
trespass.  Both  of  these  tnstmctlons  were 
erroneous,  because,  under  the  undispnted 
facts  in  this  case,  no  demand  was  necessa- 
ry to  support  trover,  but,  even  If  It  bad  been 
a  case  In  which  a  demand  was  necessary, 
the  undented  evidence  showed  that  there 
wu  a  sufficient  demand  (see  defendant's  own 
testimony,  where  he  says  that  he  received  a 
letter  from  Josh  Dixie  asking  him  to  pay  tor 
the  mnle  or  to  return  it).  But  a  demand  In 
an  action  of  trover  is  only  necessary  wliere 
the  taking  was  rlgbtfnl,  and  where  a  de- 
mand and  refusal  are  necessary  to  consti- 
tute a  conversion.  This  was  clearly  not  a 
case  in  which  any  demand  was  necessary, 
nor  does  It  constitute  a  waiver  of  tbe  right 
of  action  to  demand  payment  for  property 
converted.  Baker  v.  Hutchinson.  147  AU. 
637,  41  South.  809;  WUllams  v.  McKlsaack, 
117  Ala.  441,  22  South.  488.  In  actions  of 
trover,  where  there  has  been  a  wrongful  as- 
sumption of  property  by  the  defendant  which 
Is  of  Itself  a  conversion,  no  demand  is  neces- 
sary before  suit  bronght.  Brown  v.  BeasoUt 
24  Ala.  466;  Rhodes  v.  Lowery,  64  Ala.  4. 

The  codrt  was  also  clearly  In  error  in 
charging  the  Jury  that.  If  the  plaintiff  freely 
and  voluntarily  delivered  tbe  mule  to  tbe 
agent  of  the  defendant,  then  he  could  not 
recover  In  trespass.  The  mere  fact  that  the 
plaintiff  did  not  resist  or  object  to  the  taking 
could  not  make  tbe  taking  rightful  which 
was  otherwise  a  trespass.  If  the  plaintiff 
had  induced  the  defendant  to  take  tbe  prop- 
erty, then  It  would  be  a  defense  to  trespass, 
but  there  Is  no  evidence  tending  to  sbow  that 
he  induced  the  taking.  The  strongest  phase 
of  it  is  that  he  did  not  resist  or  object 
Smith  V.  Kaufman.  94  Ala.  864,  10  South. 
229.  For  this  reason  special  pleas  Nos.  8,  4, 
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and  6  were  wholly  Inaafflclent  Plea  No.  6 
was  also  insafflclmt  for  the  reason  that  It 
did  not  deny  the  plaintiff's  title  to  the  mole, 
the  subject-matter  of  the  salt,  nor  did  it 
Bhow  that  the  mortgage  under  which  the  de- 
fendant claimed  title  waa  recorded  prior  to 
tbe  acqnlsltfon  of  the  plaintiff's  title,  nor  did 
It  show  that  plaintiff  had  any  actual  notice 
of  the  mortgage.  As  stated  above.  It  would 
not  have  been  error  to  strike  pleas  3,  4,  and 
6  from  the  record  npon  the  motion  of  the 
plaintiff;  and,  while  it  might  not  hare  been 
rerersible  error  for  the  court  to  refuse  the 
motion  to  strike  and  thus  put  tbe  plaintiff 
to  a  demurrer,  it  was  clearly  reTersible  er- 
ror to  refuse  the  motion  to  strike  and  to 
overrule  the  demurrers  thereto,  and  allow  the 
cause  to  be  tried  upon  wholly  Immaterial  is- 
sues such  as  these  pleas  raise. 

It  Is  not  necessary  to  consider  tbe  other 
assignments  of  error,  which  will  probably  not 
be  raised  upon  another  trial. 

For  the  errors  mentioned,  the  judgment  Is 
reversed,  and  the  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDETLL,  C.  J.  I  concur  In  the  conclq- 
sion  to  a  reversal  of  the  judgment,  but  do  not 
concur  In  all  that  is  said  In  the  opinion  of 
Justice  MATFIELD.  I  place  my  concur- 
rence upon  tbe  ground  that  on  the  undisput- 
ed evidence  In  the  case  tbe  plaintiff  was  en- 
titled to  the  general  charge  as  requested  un- 
der the  count  of  tbe  complaint  in  trover. 

I  do  not  think  It  can  be  said  of  pleas  num- 
bered 3,  4,  5,  and  6  that  either  or  any  one  of 
them  is  frivolous,  prolix,  or  irrelevant,  and 
npon  that  reason  subject  to  motion  to  strike. 
Code  1907,  I  5322.  That  tbe  pleas  were  bad 
to  the  complaint  as  a  whole,  thougb  good  as 
to  some  of  the  counts,  was  matter  to  he 
pointed  ont  by  demurrer,  and  not  ground  for 
motioa  to  strike. 

SIMPSON  and  McCLELLAN,  JJ.,  concur 
In  these  rlew*. 


TIES  et  al.  t.  ROSSSH. 

(Si^reme  Coait  of  Alabama.    May  20,  1909. 
Rehiring  Denied  June  30, 

1.  QtrimRG  Trria  (|  12*)— Right  of  AonoN 
— PoasEssioir  of  Complainant. 

Egnity  will  not  entertain  a  bill  to  remove  a 
closd  on  title  to  land  in  favor  of  a  person  as- 
Kiting  a  legal  right  when  he  is  not  in  posses- 
aaa,  onlesa  be  shows '  some  special  equity^ 
that  Is,  some  olwtacle  or  impediment  which 
would  prevent  or  embarrass  the  assertion  of  biB 
rights  at  law ;  and  the  existence  of  a  life  estate 
SDd  tbe  possession  of  tbe  land  one  holding 
under  a  life  tenant  Is  such  an  obstacle  to  the 
anerdon  of  the  legal  rights  of  a  reversioner  as 
would  give  the  reverrioner  tbe  right  to  maintain 
sndi  a  Dill,  though  not  In  posaessioii. 

Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  «  8;  Dec  Dig.  S  12.*] 


2.  PABTmoN  (I  19*)— Right  to  Rembdt  — 
Right  to  Possession  ob  Use  or  Psoceeds. 
To  compel  a  sale  of  land  for  partition  un- 
der Code  1907,  i  6231,  giving  the  chancery  court 
jurisdiction  to  sell  for  partition  any  property 
held  by  Joint  owners  or  tenants  In  common, 
whether  or  not  defendant  denies  the  title  or  sets 
up  adverse  possession,  complainant  must  be  en- 
titled to  possession  or  the  immediate  use  of  the 
proceeds  after  tbe  sale. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  I  60;  Dea  Dig.  {  19.*] 

8.  Pabtition  (§  19*)— Right  TO  Remedy— Pos- 
session OF  Comfuinant. 

The  right  to  Bue  for  partition  of  land  de- 
pends upon  actual  or  constructive  possession 
of  the  land,  and  a  reversioner  cannot  maintain 
tbe  suit  against  one  holding  an  outstanding  life 
estate  in  tbe  entire  proper^,  and  thus  entitled 
to  the  present  and  entire  use  and  enjoyment  of 
tbe  land. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  fi  60;  Dec.  Dig.  I  19.*] 

4.  Tenanot  in  Common  d  8*)— Cbeation— 

Descent,  i 

A  husband  taking  a  life  estate  under  Code 
1907,  3  376S,  providing  that.  If  a  married  wo- 
man tiaving  a  separate  estate  die  intestate  leav- 
ing A  husband  IfvlnK,  he  is  entitled  to  tbe  use 
of  the  real^  during  his  life,  takes  It  by  curtesy, 
and  is  not  a  tenant  in  common  with  his  children 
under  section  3762,  providing  that  when  an  in- 
heritance descends  to  severaf  persons  they  take 
as  tenants  in  common,  etc. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  8  6 ;  Dec.  Dig.  S  3.*] 

5.  Equity  (S  148*)- Pleading— Multifabi- 
ouBNEBs  —  Partition  and  Removal  or 
Cloud  fbom  Title, 

A  bill  for  partition  and  to  remove  a  cload 
from  tbe  title  Is  not  multifarious. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  364 ;  Dec  Dig.  S  14a*] 

6.  Appeax.  and  Ebboe  {8  230*)  — Review  — 
Failubb  to  Object  in  Time. 

Where  there  was  a  joint  appeal,  and  errors 
were  assiened  separately  and  severally,  and  pre- 
sumably Before  the  case  was  Bubmitted,  and  ap- 
pellee did  not  object  to  a  severance  in  the  as- 
signment without  permission  before  submission, 
he  was  precluded  from  subsequently  objecting. 

[Eld.  Note^For  other  eases,  see  Appeal  and 
Srror,  De&  Dig.  1  28a«] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

BUI  by  Kate  O.  Boaser  against  Bugene 
Fles  and  othera  Decree  for  complainant, 
and  respondents  anwol.  Affirmed  In  part, 
and  In  part  reversed  and  rendered. 

The  case  made  by  the  bill  is  that  Jennie 
Johns  In  her  lifetime  was  the  owner  of 
certain  lands  In  the  county  of  Jefferson,  and 
that  before  her  death  abe  undertook  to  exe- 
cute and  deliver  deeds  for  tne  same  to  her 
husband,  L.  W.  Johns;  that  L.  W.  Johns 
und^ook  to  and  did  execute  and  deliver 
a  deed  to  said  property  to  Eugene  Flea  for 
the  consideration  expressed  therein,  and  that 
said  Fies  executed  to  Johos  a  mortgage  for 
part  of  the  purchase  money;  that  com- 
plainant and  certain  other  respondents  named 
therein,  other  than  Fies,  are  the  legal  heirs 
and  distributees  of  Jennie  Johns'  estate; 
and  that  she  Is  dead  Intestate.    The  bill  al- 
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I^es  the  iiiBaiiltr  of  Jennie  Johns  at  tbe 
time  of  tbe  executlou  of  the  deed  to  L.  W. 
Johns,  and  that  the  deed  is  Told  for  that  rea- 
son, and  that  Johns,  having  no  title,,  conveyed 
none  to  Fles,  except  possibly  his  life  estate 
In  the  said  land.  The  prayer  of  the  hill  Is 
that  the  deed  from  Jennie  Johns  to  L.  W. 
Johns  and  from  U  W,  Johns  to  Sngene  Fles, 
and  the  mortsage  from  Fles  to  Johns,  be  de- 
clared nnll  and  void  and  of  no  ^fect,  and  de- 
livered VP  for  caneeUatkm;  and  lliat  the 
property  described  be  sold  for  the  purpose 
of  division  between  complainant  and  certain 
of  the  respondents,  who  are  Joint  owners. 
Fles  interposed  demnrren,  setting  np  that 
it  am)eared  that  it.  W.  Johns  had  a  lita  es- 
tate In  the  property  described,  and  that  it  is 
not  averred  that  the  reesmndent  L.  W.  Johns 
Joins  In  the  prayer  of  tiie  bill  of  complaint 
for  the  sale  of  the  property  described  for  di- 
vision, or  coDsentii  thereto,  anil  this  court 
has  no  Jurisdiction  to  order  a  sale  for  di- 
vision without  the  consent  of  the  life  tmant, 
or  until  tbe  life  estate  falls  In.  The  other 
respondente  filed  numerous  demurrers,  set- 
ting np  that  Kate  Bosser  is  not  shown  by 
the  bill  to  be  entitled  to  posifeaslon  of  tiie 
property  mentioned  In  the  bill,  or  that  she  has 
an  estate  In  possession,  and  many  other 
grounds  not  necessary  to  be  set  out 

Tillman,  Bradley  &  Morrow  and  Prank  S. 
White  &  Sons,  (or  appellants.  H.  C.  Mead, 
A.  B.  Perdue,  and  F.  B.  Blackburn,  for  ap- 
pellee. 

ANDERSON,  J.  The  bUI  In  this  ease 
claims  nothing  more  than  a  reversionary  in- 
terest in  tile  property,  as  It  concedes  the 
title  of  Fles  to  the  life  estate  of  L.  W.  Johns, 
the  husband  of  Jennie  Johns,  which  U  W. 
Johns  acquired  upon  the  death  of  his  said- 
wife,  and  which  was  conveyed  by  his  war- 
ranty to  Fles.  notwithstanding  the  deed  from 
Jennie  Johns  to  her  husband,  the  said  1^  W. 
Johns,  may  be  void.  The  bill  seeks,  however, 
to  cancel  said  deed  from  tbe  mother,  Jennie 
Johns,  to  Lk  W.  Johns,  as  a  cloud  upon  the 
reversionary  interest,  the  cancellation  of 
which  Is  essential  to  the  establishment  of 
any  interest  whatever  in  tbe  complainant  to 
the  land;  for.  If  said  deed  Is  valid,  Fles 
acquired  an  absolute  title  under  his  pur- 
chase from  L.  W.  Johns. 

"The  rule  is  well  established  that  a  court 
of  equity  will  not  entertain  a  bill  to  remove 
a  cloud  from  the  title  to  land  In  favor  of 
a  person  asserting  a  legal  right  when  he  is 
not  in  possession,  unless  he  shows  some  spe- 
cial equity ;  that  is,  some  obstacle  or  impedi- 
ment which  would  prevent  or  embarrass  the 
assertion  of  his  r^^hts  at  law."  3  Mayfleld's 
Dig.  p.  197,  S  41&  In  the  case  before  us  the 
existence  of  the  life  estate  and  the  possession 
of  tbe  land  by  the  respondent,  holding  un- 
der a  life  tenant,  la  an  ubstacle  or  Impediment 
in  the  way  of  an  assertion  by  ' the 'Complain- 
ant, as  reversioner,  of  her  l^al  rights,  and 
under  the  principles  above  stated  the  oom- 


pUUmnt,  alUum^  out  of  posarsslon,  has  a 
right  to  maintain  a  bill  in  wpAtf  to  remove 
a  doud  from  her  title  in  revendon.  Ultch^ 
T.  Baldwin  (Ala.)  45  South.  71S;  lusden 
T.  Bone  90  Ala.  446, 8  South.  60. 

Section  6281,  Co6a  1907,  gives  the  chan- 
osry  court  jurisdiction  to  partition  by  di- 
vision or  to  sell  for  partltUn,  any  prcverty, 
real  or  personal,  hM  Joint  owners  or 
tenants  in  common,  whether  the  defendant 
dwles  the  tltl%  or  sets  np  adverse  posses- 
sion or  not  This  statute,  as  last  amended, 
was  construed  in  the  case  of  Brown  t.  Hun- 
ter, 121  Ala.  210;  2S  South.  824,  to  mean 
that  a  Gomplalnairt  need  not  be  In  possession 
In  order  to  maintain  a  bOl  for  partition. 
But  we  do  not  understand  it  u  holding  that 
she  could  maintain  the  bill  If  she  was  not 
entitled  to  the  possesshm,  as  it  says  she 
must  be  entitled  to  share  in  ttie  dlstrlbu- 
tlott,  and  we'Uilnk  that  the  comi^ainant  most 
be  entltted  to  possosslon  or  tbB  Immediate 
use  of  the  proceeds  after  the  sale  In  ordw 
to  compti  a  sale  of  the  land  fOr  partitiim. 

The  common-law  rule  as  to  partition  has 
been  ccmslderably  oilai^ed  and  Nctended 
our  statute^  and  we  have  many  authorities 
holding  that,  when  the  partltloD  is  sought 
by  one  having  the  right  to  compel  same^  all 
interests  can  be  brought  In,  whether  In  prse- 
sentl  or  in  reversion.  We  find  no  case,  how- 
ever, holding  that  one  who  has  a  mere  re- 
versionary Interest— not  right  to  a  present 
use  or  enjoyment  of  the  land  or  of  the  pro- 
ceeds of  a  sale  of  same — can  maintain  a  bUI 
for  partition  as  agalnat  those  who  are  en- 
titled to  the  present  and  entire  use  and  en- 
joyment of  same.  On  the  other  hand,  we 
find  the  generiU  rule  to  be,  as  laid  down  hj 
other  courts  and  text-vrrltera,  that  "a  remain- 
derman or  reversioner  may  be  made  party 
defendant  in  an  action  for  partition.  He 
cannot  Institnte  the  action,  at  least  against 
others  not  seised  of  a  lil^e  estate  In  common 
with  them.  The  right  Is  only  given  to  one 
having  actual  or  constmctlve  possession  of 
the  land  sought  to  be  partitioned.  A  remain- 
derman has  neith«."  KuvP  one  Partition. 
24;  Freanan  oa  Oo-Tenancr  &  Pu.  i  440; 
and  cases  cited  in  note  1. 

In  tbe  case  of  Tleman  t.  Baker,  63  Tex. 
641,  In  dlscussli^  who  had  tSie  right  to  com- 
pel partition,  it  was  said;  "^When  the  right 
to  poseesB  the  entire  propoty  ezista  In  cme 
holding  a  life  esUte,  If  such  perstm  has 
no  other  estate,  no  r^t  to  partition  exists; 
for  It  could  confer  no  benefit,  as  no  hl^er 
estate  can  be  acquired  by  partttlon."  This 
rule  has  been  modified  1^  our  statute,  only 
to  the  extent  of  permitting  partition  by  one, 
whether  in  possession  or  not,  but  not  so  as 
to  antborlze  one  who  is  not  atltled  to  the 
present  use  and  enjoyment  of  the  pn4>erty  or 
the  proceeds  of  a  sale  to  maintain  a  bill  for 
partition. 

In  the  case  at  bar,  the  bill  shows  that  Fles 
owns  the  life  estate  of  L.  W.  Johns  in  and 
to  the  eatln  property,  and  that  no  <me  else 
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is  entitled  to  the  qm  or  eaSosmeat  ot  same 
until  the  termination  of  said  life  estate.  The 
eom^aiaant,  being  a  mere  rerersloner  and 
hsTlng  no  r^fat  or  Interest  to  the  present  use 
and  enjc^moit  ct  the  pn^rty,  or  to  the  pro- 
ceeds In  case  of  sale,  cannot  compel  partition 
ss  against  one  holding  an  ontstandlng  lift 
estate  in  and  to  the  entire  property. 

Tbt  cases  eainesay  r^Ued  upon  by  ths 
comidalnant,  In  sannrt  of  her  right  to  a. 
partition,  rttts  t.  Ocaddodc,  144  Ala.  487, 
89  Sonth.  D06^  118  Am.  St  58.  ICcQneen 
▼.  Tomer,  91  Ala.  278.  8  Sonth.  888,  and 
Gayle  ,t.  J<Anson,  80  Ala.  89S,  are  not  In 
cmfllct  vlth  the  jvesent  holdtatg,  and  are 
easily  dlsUngnldied  from  tbls  case.  In  the 
Fitts  Case,  sapra,  the  complainant  owned 
the  entire  Ufie  estate  as  wdl  as  an  tmdlTlded 
half  Interest  in  the  remainder,  and  was 
entitled  to  a  present  nse  and  oijoyment  of 
the  prc^ierty,  on  ttie  proceeds  of  the  sale. 
In  the  McQoeen  Oase^  snpra,  thefe  was  no 
interrenlng  llf«  estate  In  and  to  the  entire 
prc^terty  to  exclude  the  complainants  from 
the  Immediate  rl^t  to  the  use  and  enjoy^ 
Dient.  There  was  a  Ufa  estate  In  and  to  an 
ondlTlded  Interest  ct  one  ot  the  tenants  In 
common,  the  husband  of  oim  of  the  heirs. 
The  ease  of  Qayle  t.  Johnson,  supra,  torn  no 
aK>Ilcatlon.  The  partition  was  sought  by  the 
life  tflBiant— one  who  had  a  preuat  rl^t  to 
the  use  and  enjoyment  of  the  pn^erty. 

We  do  not  ttilnk  that  Ii.  W.  Johns  became 
a  tenant  In  common  with  his  d&Ddren,  mider 
the  terms  of  sectlim  876%  Oode  1907,  as  be 
did  not  tate  the  life  estate  descent  but 
got  It  under  aeeUon  8766.  Should  a  husband 
tate  imd«  snbdtvlsiom  6,  I  8704,  then  he 
might  take  as  heir  of  his  wife,  but  he  takes 
by  curtesy  under  section  878B. 

A  bill  tor  partithm  and  to  remove  a  dond 
from  the  title  not  multtfarlous.  Tlndal 
T.  Drake^  51 AU.  674;  Berry  t.  Webb,  77  Ala. 
DOT.  But  we  need  mit  consider  the  dnourrers 
proceeding  upon  this  theory,  as  the  partition 
feature  of  the  present  bill  Is  In  effect  elimi- 
nated. 

n  Is  Insisted  that  this  case  should  be  af- 
flrmed  because  of  the  tect  tliat  there  was  a 
joint  appeal,  and  no  summons  and  severance 
In  the  assi^unait  of  errors,  and  that  tiiere 
were  no  Joint  danutrers  or  rulings  which  af- 
fected all  of  the  appellants.  It  is  suflBdent 
to  say  Out  errors  w«e  aedgned  separately 
and  serendly,  and  presumably;  before  ttie 
case  was  submitted,  and  the  appellee  should 
have  objected  to  a  aereranee  In  the  assign- 
ment,  without  permission,  before  the  case 
was  submitted. 

As  indicated  by  the  opinion  of  the  diancd- 
ler,  be  seems  to  have  proceeded  i^on  the  Idea 
ttat  tike  demurrers  an  went  to  the  Mil  as  a 
fthala  The  last  ground.  No.  24,  asstgiied  an 
groands  to  so  mucb  of  the  bill  ss  son^^t  a 
partition,  and  tiie  twentieth  ground  presents 
the  very  question  of  the  complainant's  right 


to  partttkm,  because  nes  Is  entitied  to  a  life 
estate  In  tlw  entire  property. 

The  chancdlor  properly  overruled  the  gen- 
eral demurrer  for  want  of  equity,  as  well  as 
those  questioning  the  cmniflainant's  right  to  a 
cancellation  of  the  deed,  and  the  decree  in 
this  Ttapect  is  affirmed,  but  orred  In  overrul- 
ing tin  danurrers  going  to  the  complainant's 
right  to  a  partition,  and  the  decree  Is  revers 
ed  In  this  respect,  and  one  is  here  rendered 
■ustolning  same. 

Affirmed  In  part,  and  reversed,  rend^ed. 
and  remanded. 

DOWDELL,  0.  J.,  and  McCLEUiAN  and 
SAYBE,  JJ., 'concur. 


GBBEN  V.  BBSSEIOBB  GOAL,  IRON  & 
LAND  GO. 

(Supreme  Conrt  of  Alabama.    May  20;  1909. 
Raheuing  Denied  June  80;  1909.) 

1.  BUsTSB  AHD  Sebvakt  Q  260*)— Injuins 
TO  Sbsvakt  — AcnoRs— GoHPLAiirT— Snr- 

nCIINOT. 

An  averment  that  plaintiff's  Intestate  at 
the  time  of  bis  death  was  in  the  employment 
of  defendant  In  or  abont  the  operation  of  ita 
mine  1b  not  equivalent  to  an  averment  that 
plaintiff's  intestate  was  at  the  time  engaged  in 
the  performance  of  a  dnty  Imposed  by  lui  «n- 
ployment 

[Ed.  Note.— For  other  cases,  see  Ibster  and 

Servant,  Dec.  Dig.  i  20a^^^ 

2.  Masteb  Ann  Bibvakt  (i  118*)  —  Bar 
Flags  iir  Wbioh  to  Wobx— IfznEs— Sate- 

TT  OATOHBS. 

Code  1907,  i  1028,  reqniiing  safety  catches 
to  be  attached  to  a  cage  need  tolower  and  hoist 
persons  Into  and  out  of  a  mine,  does  not  requite 
safety  catches  npoo  a  tram  car  operating  npon 
a  slope  or  indined  track,  thongb  used  for 
iowermg  and  hoisting  persons ;  for,  while  there 
should  not  be  too  narrow  a  constmction  of  sec- 
tion 1028.  the  fact  that  the  duty  thereby  im- 
posed is  enforced  by  penal  provbUms  (section 
7418)  cannot  be  Ignored. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Dee.  Dig.  |  113.*] 

8.  Masibb  AiTD  Sebvakt  (f  25^)— Injubibs 

TO  SBBVANT— AOTIORS— COlCFLAIin^nFfl- 
OIBNOT. 

A  general  allegation  that  plaintifTs  Intes- 
tate was  going  down  the  slope  npon  a  tram  car 
"while  In  the  performance  c<  Us  duties"  wss 
sufllelent 

[Ed.  Noteu— IV)r  other  cases,  see  Master  and 
Servant,  Dae.  Dig.  i  256.*]^ 

4.  Appeal  and  Bbbob  (|  1040*)  —  Habkijss 
Ebbob— Ruling  oh  PuuDHfo. 

E^r  in  sastoiumg  a  demnrrer  to  a  count 
was  without  Injnxy  where  Its  legal  effect  was 
not  changed  by  the  amendment  made  to  meet 
the  demurrer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^r^^Cent  Dig.  H  4069-4100;   Dec  Dig.  | 

5.  Masteb  aicd  Sebvaiit  (f  256*)— Ihjubxbs 

TO  SKBVANT  —  AonOHS— CoiCPLAIHT-flDni- 

ciehot. 

A  coont  alieglng  that  plaintiff's  Intestate 
had  a  right  to  be  upon  a  tram  car  does  not  es- 
tablish the  further  fact  necessary  to  the  main- 
teoanee  of  the  action  that  he  was  there  In  tiie 
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discharge  of  some  duty  imposed  by  his  employ- 
ment, and,  in  the  absence  of  fin  averment  of  the 
latter  fact,  the  count  is  demurrable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  9  256.*] 

6.  Masteb  ahd  Sebvant  (8  217*)— iNjnaiES 
TO  Sebtamt  —  AaSVUFTlON  OF  HiSK  — 
EnowxEDOE  or  Dahseb. 

Notice  of  such  daaiter  in  riding  on  a  tram 
car  as  inhered  in  Its  operatioa  under  condi- 
tions necessarily  obtaining,  without  more,  did  not 
put  an  emploTfi  in  the  attitude  of  assumins  the 
risk  from  a  defect  not  known  to  him,  and  not 
BO  obvious  that  he  mtist  be  presumed  to  bare 
known  of  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SS  574-600;  Dec.  Dig.  | 
217.*] 

7.  Masteb  and  Sebvakt  ({  144*)— Rui.es  oi' 
b1ipi.otkb— oubtohabt  violation. 

Where  a  miner  was  instructed  not  to  ride 
on  a  tram  car,  anj  custom  to  the  contrary  could 
not  estop  the  employer  to  impose  his  will  on 
the  employ^  in  the  particular  iDstance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  287;  Dec.  Dig.  8  J44.»] 

8.  Afpeai.  Aim  Erbor  (§  606*)— Tbanscbipts 
OF  Recobd — Requisites  and  Sufficiency. 

Rule  26  (Code  1907,  p.  1512),  requirinji:  the 
transcript  of  record  to  he  prefaced  by  an  index 
of  its  contents  specifying  the  pages  at  which 
the  various  matters  are  to  be  found,  and  to  have 
marginal  references  to  the  several  matters  to 
be  found  throughout  the  transcript,  contributes 
much  to  the  convenience  of  the  consideration  of 
a  cause,  and  should  be  observed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  1  2064;  Dec.  Dig.  |  606.*] 

Appeal  from  (Circuit  Court,  Bibb  County; 
B.  M.  Miller.  Judge. 

Action  by  Mrs.  M.  A.  Green,  administra- 
trix of  the  estate  of  W.  T.  Green,  deceased, 
against  the  Bessemer  Coal,  Iron  A  Land 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

The  following  counts  of  the  complaint  are 
referred  to  In  the  opinion : 

(4)  "The  plalntiflT,  as  administratrix  of  the 
estate  of  W.  T.  Green,  claims  of  the  defend- 
ant, the  Bessemer  Coal,  Iron  &  Land  Com- 
pany, a  corporation,  the  sum  of  $15,000  as 
damages,  for  that  heretofore,  to  wit.  on  the 
11th  day  of  March,  1907,  the  defendant  was 
operating  a  coal  mine  at  or  near  Belle  Ellen, 
In  Bibb  county,  Ala.,  by  the  slope  system, 
and  that  on  said  day  plalntifTs  Intestate  was 
in  the  service  or  employment  of  the  defend- 
ant In  or  about  the  operation  of  said  mine, 
and  that  on  said  day  the  defendant  In  the 
operation  of  said  mine  was  using  a  hoisting 
engine,  and  with  It  was  letting  down  tram 
or  dump  coal  cars  Into,  and  pulling  them  out 
of,  said  mine  on  a  tram  track  by  using  a 
cable  from  said  hoisting  engine  and  fnstened 
to  said  cars,  the  cars  being  coupled  togeth- 
er, and  that  the  intestate  on  said  day,  while 
In  said  service  or  employment,  got  upon  one 
of  said  tram  or  dump  coal  cars,  and  the  said 
car  was  being  lowered  In  the  saK  mine  by 
the  means  aforesaid  with  Intestate  upon  it, 
and  before  said  car  had  been  lowered  to  the 
bottom  of  said  mine,  and  while  it  was  being 


lowered  or  let  down  Oie  Incline  of  said  slope, 
the  car  upon  which  the  Intestate  was  riding 
and  while  the  intestate  was  upon  it,  became 
detached  or  uncoupled  from  the  car  above 
It,  and  ran  down  said  Incline  and  killed  the 
intestate  as  a  proximate  consequence  there- 
of; and  plaintiff  avers  that  said  cars  be- 
came detached  or  uncoupled,  and  ran  down 
said  slope,  and  killed  the  intestate  as  afore- 
said, by  reason  and  as  a  proximate  conse- 
quence of  the  n^Ugence  of  a  person  In  the 
service  or  employment  of  the  defendant  who 
had  superintendence  intrusted  to  him  whilst 
In  the  exercise  of  such  superintendence,  viz., 
whose  name  is  unknown  to  plaintiff,  negli- 
gently caused  or  allowed  said  car  to  tiecome 
detached  or  uncoupled  as  aforesaid,  and 
thereby  n^llgently  caused  the  death  as 
aforesaid  of  plaintlflTs  intestate." 

(!))  Same  as  4,  except  that  It  Is  alleged  that 
defendant  was  using  the  bolsting  engine, 
drum,  or  machine  and  coal  cars  for  lowering 
and  hoisting  persons  into  and  out  of  said 
mine,  and  while  In  the  discharge  of  the  du- 
ties of  said  employment  he  was  being  lower- 
ed by  defendant  by  the  means  aforesaid  In- 
to said  mine,  etc.,  same  as  fourth  count. 
The  negligence  alleged  Is  as  follows:  "That 
defendant  on  said  day  was  using  said  car  or 
cars  as  cages  for  the  purpose  of  lowering 
and  hoisting  persons  Into  and  out  of  said 
mine  without  any  approved  safety  catches 
attached  to  the  said  car  or  cars  then  and 
there  being  used  as  aforesaid,  which  proxi- 
mately contributed  to  the  Injury  and  death 
of  Intestate.   (This  Is  the  amended  count.) 

Count  10  is  not  set  out. 

(11)  Same  as  4,  except  that  It  is  allied 
that  he  was  Injured  while  going  to  his  work 
dow*n  a  certain  slope  in  said  mine  of  de- 
fendant, as  he  had  a  right  to  do,  on  a  trip 
of  cars  attached  to  each  other.  The  negli- 
gence alleged  in  this  count  Is  under  the  first 
subdivision  of  the  employer's  liability  act 
(Code  1907,  8  8910).  - 

Plea  4:  "Defendant  Is  not  liable  In  this 
action  because  plalntifTs  Intestate  had  no- 
tice that  It  was  dangerous  to  ride  on  said 
tram  cars,  and  bad  been  warned  and  Inform- 
ed thereof,  yet,  notwithstanding  said  warn- 
ing and  knowledge,  he  Diligently  got  on  said 
car  on  the  morning  of  the  Injury  complained 
of.  and  proximately  contributed  to  the  said 
Injury ;  and  defendant  says  that  he  assumed 
the  risk  as  to  injurlei  Teotived  on  account  of 
his  negligence." 

Plea  8:  "PlalntifTs  Intestate  was  himself 
guilty  of  negligence  which  proximately  con- 
tributed to  hiB  death,  In  this:  With  knowl- 
edge of  a  safe  way  to  walk  to  his  place  of 
work,  and  with  knowledge  of  the  danger  of 
riding  on  said  tram  car,  he  negUgentlj  con- 
ducted himself  In  going  to  his  said  voik  by 
riding  on  said  car." 

Plea  10 :  "Defendant's  foreman  warned 
plaintiff's  Intestate  that  it  was  dangerooa  to 
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ride  OD  said  txam  car,  and  Instructed  said 
Intestate  not  to  ride  on  said  tram  car." 

Plea  11:  "PlalotifTB  Intestate  was  an  em- 
ploye of  defendant,  and  hla  duties  were  in 
the  main  way  in  the  said  mine,  and  a  safe 
way  was  provided  for  said  intestate  to  walk 
to  his  place  of  work;  and  defendant  says  that 
said  Intestate  was  gnllty  himself  of  negli- 
gence which  proximately  contribated  to  his 
said  Injuries  In  this:  With  knowledge  of  the 
safe  way  to  walk  to  his  place  of  work,  and 
with  knowledge  that  It  was  dangerous  to 
ride  on  the  train  cars  Into  said  mine,  negli- 
gently undertook  to  go  to  his  place  of  work 
by  riding  on  said  cars." 

The  replications  numbered  1,  S,  and  4  set 
up  a  cnstom  of  the  employ^  In  riding  to 
thplr  work  and  an  acquiescence  with  knowl- 
edge l)y  the  master  that  the  servants  were  In 
the  habit  and  custom  of  riding  to  their  work 
on  the  ears  as  plaintlfTs  Intestate  was  doing 
when  he  was  killed.  It  is  deemed  anneces- 
sary  to  set  out  replication  No.  8. 

Logan,  Tandegraaft  &,  Fuller  and  Ellison 
A  Collier,  for  appellant.  Joel  F.  Webb  and 
Lavender  &  Thompson,  for  apx>ellee. 

SATRE.  J.  Count  4  avers  that  plaintiff's 
Intestate  at  the  time  of  his  injury  and  death 
was  In  the  sCTvlce  or  employment  of  the  de- 
fendant in  or  about  the  operation  of  the  de- 
fendant's mln&  This  is  not  the  equivalent 
of  an  allegation  that  plaintlfTs  Intestate  was 
at  the  time  engaged  In  or  about  the  business 
of  the  defendant;  that  Is  to  say,  was  at  the 
time  engaged  In  the  performance  of  some  du- 
ty Imposed  npon  him  by  his  employment. 
Non  constat  he  was  at  the  immediate  tlipe 
nrton  some  errand  or  business  of  his  own,  al- 
thongh  in  a  general  way  In  the  employment 
of  the  defendant  There  was  no  error  In  stia- 
talning  the  demurrer  to  this  count.  Count 
9  attempts  to  state  negligence  on  the  part 
of  the  defendant  In  complying  with  section 
1028  of  the  Code  of  1907.  It  appears  from 
the  count  that  plalntllTs  Intestate  was  being 
lowered  Into  the  mine  by  means  of  an  engine 
and  drum  attached,  as  we  must  suppose,  by 
wire  or  cable,  or  In  some  such  way,  to  the 
car  upon  which  he  was.  The  car  was  a  coal 
car,  but  was  used  also  for  lowering  and 
hoisting  persons  into  and  out  of  the  mine. 
The  car  upon  which  intestate  was  became 
oncoupled  from  the  car  next  above  It  and 
ran  down  the  Incline,  thus  causing  bis  death. 
The  negligence  attributed  to  defendant  con- 
sisted in  the  use  of  the  car  without  approved 
safety  catches  attached  to  it.  Section  1028. 
provides  that  approved  safety  catches  shall 
be  attached  to  the  cage  used  for  the  purpose 
of  hoisting  and  lowering  persons  Into  and 
out  of  mines.  Perhaps  we  cannot  judicial- 
ly know  that  safety  catches  are  devices 
which  cannot  be  employed  in  connection  with 
can  nsed  for  the  purpose  of  hoisting  coals 
as  well  as  persons  out  of  mines,  or  even  that 
such  devices  would  be  unavailable  In  the  case 
of  cases  used  to  carry  coal  and  men  up  and 


down  a  perpendicular  shaft  if  any  be  so 
used.  However  that  may  be,  there  Is  no 
legislative  requirement  that  cars  operated 
upon  a  slope  or  inclined  track,  though  uwd 
for  the  hoisting  and  lowering  of  persons, 
should  be  equipped  with  safety  catches.  We 
are  not  disposed  toward  a  narrow  construc- 
tion of  the  statute,  but  we  cannot  Ignore,  the 
fact  that  the  duty  Imposed  by  It  Is  enforc- 
ed by  penal  provisions  (Code  1907,  S  7418). 
and  we  are  not  authorized  to  extend  its  ap- 
plication to  a  case  not  falling  fairly  within 
its  letter  and  spirit.  B.  T.  V.  &  G.  R.  R.  Co. 
T.  BayllsB,  77  Ala.  429,  54  Am.  Rep.  69; 
Lewis  V.  Southern  Ry.  Co.,  143  Ala.  133,  38 
;3outh.  1023.  There  is  no  averment  of  neg- 
ligence apart  from  the  mere  failure  to  com- 
ply with  the  supposed  statutory  duty.  The 
reliance  Is  upon  the  proposition  that  a  fail- 
ure to  attach  safety  catches  to  cars  operat- 
ed upon  an  Inclined  track  for  the  hoisting 
of  men  and  coals  constitutes  n^Ugence  per 
se.  We  do  not  subscribe  to  this  interpreta- 
tion of  the  statute,  and  accordingly  rule  that 
the  demurrer  was  properly  sustained.  Nor 
did  the  amendment  better  the  count  There 
is  a  patent  effort  to  adapt  the  facts  of  plain- 
tlfTs ease  to  a  statute  which  had  no  such 
case  in  contemplation.  The  statute  was  de- 
signed to  require  safety  catches  on  cages  op- 
erated In  shafts,  and  to  require  adequate 
brakes  upon  "every  brake,  drum,  or  machine 
for  lowering  and  hoisting  persons  Into  and 
out  of  the  mines."  The  further  language  of 
the  statute  shows  that  a  cage  Is  not  the  ma- 
chine to  which  a  brake  shall  be  attached.  It 
proceeds :  "And  also  props  and  Indicators 
which  shall  show  to  the  person  who  works 
the  machine  the  position  of  the  cage  or  load 
in  the  shaft  or  on  the  roadway."  We  be- 
lieve we  may  affirm  that  the  statute  does 
not  require  safety  catches  upon  "cages" 
which  are  attached  below  other  "cages"  and 
run  upon  Inclines  or  roadways,  nor  does  It 
require  brakes  upon  cages  In  any  case.  As 
we  have  seen,  there  is  a  requirement  of 
brakes,  but  they  are  required  In  another  con- 
nection. The  conjunction  in  the  count  of  two 
Ideas,  each  Inefitectual  standing  alone,  falls 
short  of  the  statement  of  a  cause  of  action. 

The  demurrer  to  count  10  as  originally 
framed  seems  to  have  been  sustained  In  re- 
sponse to  those  grounds  of  demurrer  which 
took  the  point  that  it  did  not  appear  that 
plaintiff's  Intestate  had  duty  to  perform  up- 
on the  car.  After  demurrer  sustained,  plain- 
tiff amended  her  complaint  by  averring  that 
It  was  the  duty  of  her  intestate  to  be  upon 
the  car,  whereupon  the  demurrer  was  over- 
ruled. But  the  original  count  averred  that 
intestate  was  going  down  the  slope  upon  the 
car  "while  In  the  performance  of  his  duties." 
This  general  form  of  all^atlon  was  suffi- 
cient (Sloss-Sheffleld  Co.  v.  Chambiee,  48 
South.  664),  and  its  legal  effect  was  not 
changed  by  the  amendment  TbB  error  was 
therefore  error  without  injury. 

Count  11  alleges  no  more  In  respect  to 
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plalntlfTa  Intestate  being  apon  the  car  than 
that  be  had  a  right  to  be  there.  But  it  Is 
obvious  that  bis  having  a  right  to  be  there 
does  not  establish  the  other  fact  neceesary 
to  the  maintenance  of  plaintiff's  case,  viz., 
that  he  was  ttiere  In  the  discharge  of  some 
duty  imposed  upon  him  by  his  contract  of 
employment  In  default  of  an  averment  of 
this  last  fact,  &e  count  In  question  was  de- 
fective, and  the  demurrer  to  it  was  proper- 
ly sustained. 

The  manner  of  pleading  adopted  In  this 
case,  though  not  uncommon,  did  not  conduce 
to  an  Intelligible  presentation  of  Isanea  to  the 
Jury.  Of  the  nine  counts  which  withstood 
demurrer  In  the  court  below  each  differed 
materially  from  tlie  others  In  its  presenta- 
tion of  the  facts  upon  which  the  plaintiff  re- 
lied for  recovery.  Eight  of  them  were  fram- 
ed under  the  employer's  liability  act  (Ckxle 
1907,  S  3910).  One  went  upon  the  common 
law.  Twelve  pleas  were  addressed  to  each 
count  severally  and  separately,  and,  we  may 
add.  Indifferently.  An  examination  of  these 
pleas  shows  that  a  number  of  them  are  Inapt 
as  answers  to  several  counts  of  the  com- 
plaint. Demurrer  to  each  plea  was  framed 
without  any  effort  to  discriminate  between 
the  merits  of  the  plea  as  an  answer  to  some 
counts  and  its  merits  as  an  answer  to  oth- 
ers. The  Judgment  also  was  general  and  to 
the  effect  that  demurrer  to  each  plea  be 
overruled  or  sustained.  It  is  possible  that 
such  a  judgment  as  to  each  plea  may  be  af- 
fected with  error  or  not  as  the  plea  Is  refer- 
red to  one  count  or  another.  Briefs  of  coun- 
sel deal  with  the  assignments  of  error  based 
upon  the  action  of  the  trial  court  in  over- 
ruling demurrers  to  pleas  in  the  same  way. 
Without  undertaking  to  thread  our  way  re- 
peatedly through  the  pleading  In  order  to 
learn  the  exact  application  of  grounds  of  de- 
murrer to  each  plea  as  an  answer  to  each 
count,  we  will  consider  such  questions  as 
counsel  have  argued,  assuming,  as  counsel 
appear  to  have  assumed,  that  tb^  need  to 
be  considered  only  when  presenting  in  fade 
an  appearance  of  aptness. 

Plea  4  was  not  a  sufBclent  answer  to  those 
counts  of  the  complaint  which  aver  that 
plaintiff's  intestate  received  his  Injury  by 
reason  of  a  specific  defect  In  the  ways, 
works,  machinery,  or  plant  of  the  defendant 
while  riding  npon  the  car  as  It  was  bis  du- 
ty to  do.  For  aught  that  appears,  the  no- 
tice that  it  was  dangerous  to  ride  upon  the 
cars  was  no  more  than  notice  of  such  dan- 
ger as  Inhered  In  the  operation  of  cars  un- 
der conditions  necessarily  obtaining.  Such 
notice,  wlthoat  more,  did  not  put  plalnttff's 
Intestate  tn  tb»  attitude  of  aamming  the 


risk  arising  out  of  a  q^eclflc  defect  xot  known 
to  him,  and  not  so  obvious  that  be  must  be 
presumed  to  have  known  It  The  demurrer 
to  this  plea  should  have  been  sustained.  The 
same  considerations  dispose  of  the  seventh 
and  ninth  assignments  of  error  which  relate 
to  the  action  of  the  court  in  overruling  de- 
murrers to  pleas  8  and  11.  Tlie  argument  for 
these  pleas  overlooks  the  allegations  of  the 
counts  that  it  was  the  duty  of  the  plalntUTs 
Intestate  to  be  npon  the  car.  This  alleged 
duty  deprived  Intestate  of  a  choice  to  go  to 
bis  work  in  a  different  way.  Plea  10,  how- 
ever, was  not  open  to  any  objection  assign- 
ed to  It  by  the  demurrer. 

Bepllcatlon  2,  as  it  appears  In  the  record,  Is 
unintelligible,  due,  no  doubt,  to  errors  In 
transcribing.  Replications  1,  8,  and  4  were 
no  sufficient  replies  to  plea  10,  which  allied 
that  deCmdanfB  foreman  warned  plalntUTa 
Intestate  that  It  was  dangerous  to  ride  on 
said  tram  car  and  Instructed  said  intestate 
not  to  ride  on  said  car,  and  this  for  a  reason 
assigned  by  the  demurrer.  It  must  be  con- 
ceded that  in  a  number  of  predicaments  gen- 
eral rales  of  the  employw  become  indedsive 
factors  In  determining  the  omdnct  of  em- 
ployes, for  the  reason  that  the  master  by  ba- 
bltnal  or  coatomary  acqniescenoe  In  their 
olation,  or  1^  imposing  duties  which  cannot 
be  performed  ezc^t  by  a  violation  of  them, 
may  estop  bimaelt  to  assert  their  contlnoed 
binding  tbrce.  Labatt,  Maa,  ft  Ser.  i  368. 
But  In  this  case  plea  10  avm  that  intestate 
was  Instructed  not  to  ride  on  said  car,  and, 
of  course^  any  custom  or  gweral  rule  to  tbe 
contrary  could  not  estop  Oie  employer  to  Im- 
p<Me  his  will  upon  the.employfi  In  the  partic- 
ular  Instance  tqr  an  Instrnction  given  for  the 
purpose  of  ctmtroIUng  tbe  conduct  of  the  em- 
ploye at  the  time.  Against  such  an  instruc- 
tion a  general  rule  or  custom  would  not  op- 
erate as  an  estoppeL  - 

In  condnslon  we  remark  that  the  tran- 
script of  the  record  falls  of  compliance  witli 
rule  26  (Code  1907,  p.  1612)  In  two  respects: 
It  Is  not  prefaced  by  an  Index  of  Its  contents 
specifying  tfad  pages  at  which  the  various 
matters  are  to  be  found.  There  are  no  mar- 
ginal references  to  the  several  matters  to  be 
found  throughout  the  transcript  This  rule 
contributes  much  to  the  convenience  of  tbe 
consideration  of  causes  in  this  court,  and 
should  be  observed. 

For  tbe  error  indicated,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause  Is 
remanded. 

DOWDBLL,  O.  J.,  and  AXfDBRSON  and 
UcCLBlLLkS,  J3^  concur. 
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EehMrinf  Denied  Jane  80^ 

L  NnouoDcoi  (S  2*)— Dtnr  Nox  to  Nbqu- 

QBIITLT  IlTJUSS  OlHEBS. 

A  pezeon  owee  his  fellow  man  tlie  general 
daty  not  to  neclisently  injare  him,  and  if  one 
placea  a  ear  ao  near  a  track  orer  which  can 
are  be  ins  risbtfuUy  operated  by  another  as  to 
injare  the  other,  or  his  serrant,  while  in  the 
discharge  ct  his  duty  to  his  master  in  operating 
eaia  over  the  track,  the  person  ao  pladng  tlie 
car  will  be  liable  for  tlw  injury  proximately 
caosed  by  his  n^tigence. 

[Ed.  Note.— For  other  cases,  see  Negligence 
Cent.  Dig.  {  S ;  Dec  Dig.  1  2.*] 

2.  PxjtADina  (%  8*)— Facts  ob  Conclubioks. 

Where  facts  stated  in  a  complaint  (or  neg- 
ligence are  roffident  oat  of  which  to  raise  a 
daty,  a  very  general  sTerment  of  negligence  la 
•noogh* 

[Bd.  Note.— For  other  cases,  aee  Pleading, 
CenL  Dig.  ii  12-28% ;  Dec.  Dig.  S  &*J 

S.  Rqcotai.  of  Oauan  (I  61*)— Bbpabable 

CONTBOVEBSIES  —  AlXEOATIOnS  Or  PLEAD- 

xnos. 

Whether  an  action  against  nonresident  and 
leaidoit  defendants  is  separable,  so  aa  to  war- 
rant a  remoTal  to  the  federal  coart,  mast  be 
detennined  from  the  record  in  the  state  coart 
when  the  petition  for  removal  Is  filed,  inde- 
pendently of  the  allentions  in  the  petiticm  for 
removal  or  in  the  affidavit  of  the  petitioner,  an- 
less  the  iwtitioner  both  alleges  and  proves  that 
defendants  were  wrongfully  joined  to  prevent  a 
removal  to  the  federal  court,  and  in  determining 
tbe  qaestion  the  averments  of  the  complaint 
an  to  be  tatei  as  confessed. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Cansea,  Cent.  Dig.  1 115;  Dec.  Dig.  |  ei.*] 

4.  Removal  or  Oaubcs  (S  61*)  —  Skpabablk 

CORTSOTEBSIES  —  AXLEOATIONB  IW  PLEAD- 
IHGS. 

Where  a  complaint  In  a  negligence  action 
sgainst  a  nonreaident  railroad  company  and 
resident  defendants  alleged  that  defendants  neg- 
ligently caosed  a  car  that  injnred  plaiotlff  to 
be  or  remain  in  the  position  where  It  caused  the 
injnry,  it  coald  not  be  said  as  matter  of  law 
on  the  face  of  the  pleading  that  it  was  Impos- 
sible  for  all  tbe  defendants  to  have  participated 
in  the  single  act  charged  in  a  manner  to  have 
eonstitoted  It  In  law  ue  Joint  act  of  all,  carry- 
ing with  it  a  joint  and  several  liability,  so  as 
to  warrant  a  removal  of  the  caae  against  the 
railroad  to  the  federal  court 

[Ed.  Note.— For  other  cases,  see  Removal  ct 
CaoaeB,  Cent  Dig.  f  110;  Dee.  Dig.  S  61.*] 

5.  Fraito  (%  49*)— PaooT. 

Fraud,  when  alleged,  moat  be  clearly  and 
ntisfaetoriiy  proved. 

(Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  I  44;  Dec.  Dig.  I  48.*] 

6.  MaSTKB  and  SkBVAUT  ({  828*)— INJUBT  TO 

Thkbd  Fessons  —  AcnoRS  —  Joinder  or 
Pamxa. 

In  actiona  for  damages  caused  by  tbe  neg- 
ligence of  a  Servant,  it  is  permissible  to  join 
tbe  master  as  a  defendant 

{Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1267;  Dec.  Dig.  S  328.*] 

7.  PiXADiNO  ({  899*)— Vaburce— Faildbe  or 
PaooF. 

In  actiima  of  tort  against  two  or  more  de* 
fendaata  Jointly,  where  the  proof  fails  as  to 
a  verdl 


say  one, 


lict  may  be  rendered  against  the 


defendants  as  to  whom  the  proof  Is  sufficient, 
withoat  thereby  in  law  constituting  a  variance. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $  1889:  Dee.  Dig.  I  889.*] 

8.  Railboads  (f  2QD*)-0(HiFAinr  PsBmrmio 
Use  or  Tbaok  bt  Ozmna— Duty  Towabim 
Seevant  or  Otheb. 

Where  a  railroad  company  owning  a  track 

fives  another  railroad  company  the  right  to  use 
t,  it  Olives  the  duty  to  an  employ^  of  the  otbet 
railroad  company  rightfully  unng  the  tradi 
not  to  place  cats  so  near  tbe  track  aa  to  injure 
him  wule  on  a  passing  car. 

[Bd.  Note.— For  other  Railroads, 
Cent  Dig.  H  817-828;  Dee.  Dig.  f  26a*] 

9.  Raizaoaimi  a  297^— AooiimraB  to  Tbaihs 
— Ovsmon  fob  Jvbt— Goktbibctobt  Nbs- 

UGERCE. 

In  an  action  for  Injuries  to  a  railroad  em- 
ploy£  from  being  struck  by  a  car  while  on  a 
passing  train,  whether  he  was  negligent  kM 
under  tbe  evidence  to  be  tor  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  I  900;  Dec  Dig.  fi  297.*] 

10.  Appeai.  and  Ebbob  ((  743*)  —  Assior- 
MENTH  OF  Ebbob— Sufficiknct. 

An  assignment  cltiog  the  Snpreme  Court 
to  ruliiv  of  tbe  trial  court  on  objections  to 
"several  questions  on  cross-examination  of  wit- 
ness Wallace,  *  *  *  which  several  questions 
begin  on  page  83  and  end  on  page  36  of  the 
transcript   la  too  general  to  be  considered. 

[Bd.  Not&n-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2999;  Dec  Dig.  {  743.*] 

11.  Afpbai.  and  Bbbob  (S  882*)— Review— 

RjQHT  TO  COUFLAIN. 

Where  before  tbe  conclusion  of  the  trial, 
and  while  a  witness  was  still  in  court,  appellee 
offered  to  withdraw  objections  to  questions  as''- 
ed  tbe  witness  and  allow  him  to  answer  the 
questions,  but  appellant  declined  tbe  offer,  it 
conld  not  on  appeal  complain  of  the  rulings  on 
tbe  objections  to  tbe  questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  3591 ;  Dec.  Dig.  I  882.*] 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Action  by  Alonzo  K.  Arnold  against  the 
Southern  Railway  Company  and  otbers. 
From  a  Judgment  for  plaintlflr,  against  the 
defendant  named,  tbe  latter  appeals.  Af- 
firmed. 

Weatherly  &  St<^ely.  for  appellant  Bow- 
man, Harsh  &  Beddov,  for  appellee. 

DOWDGLL,  C.  J.  Tbe  suit  was  brought 
against  the  appellant.  Southern  Railway 
Company,  and  two  others,  the  Sloss-Sheffleld 
Steel  k  Iron  Company  and  John  McDougaL 
A  verdict  waa  returned  against  tbe  former, 
tbe  Southern  Railway  Company,  and  In  favor 
of  tbe  two  latter.  A  judgment  was  entered 
on  this  verdict,  and  from  this  judgment  tbe 
Soutbern  Railway  Company  appealed. 

Tbe  action  Is  In  tort,  and  the  complaint 
contained  but  one  count.  The  damages  claim- 
ed are  for  Injuries  which  the  plaintiff  receiv- 
ed because  of  the  alleged  wrong  of  the  defend- 
ants. After  stating  the  manner  In  which  the 
plaintiff  was  injured,  and  tbat  It  was  at  a 
time  and  place  when  and  where  the  plalntUt 
had  a  right  to  be  and  vss  in  the  discharge 
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of  his  dnty,  it  Is  averred  that  the  Injury  was 
tfa^  proximate  consequence  of  the  negligence 
of  the  defendants.  The  fa^  stated  are  saf- 
flclently  deflnfte  and  certain  out  of  which  to 
t-alse  a  duty  on  the  part  of  the  defendants 
not  to  place,  or  cause  to  be  placed,  the  car 
which  Injured  plaintiff  so  near  the  track 
over  which  plalntlCt  In  the  discbarge  of  bis 
dnties  had  to  pass  as  to  Injure  him.  It  may 
be  stated  to  be  a  sound  rule  of  law  that 
every  man  owes  his  fellow  man  the  general 
duty  not  to  negligently  injure  him.  Certain- 
ly, If  one  negligently  places  a  car  so  near  a 
track  over  which  cars  are  being  rightfully  op- 
erated by  another  as  to  Injure  such  other 
person,  or  his  servant,  while  In  the  discharge 
of  bis  duty  to  his  master  In  operating  cars 
over  said  track,  be  should  be  held  responsible 
for  the  injury  proximately  caused  by  his  neg- 
ligence. So,  too,  the  averment  as  to  the  n^- 
llgence  is  sufflcient.  It  has  been  repeatedly 
ruled  by  this  court  that,  where  the  facts 
stated  are  sufficient  out  of  which  to  raise  a 
duty,  a  very  general  averment  of  negligence 
Is  enough.  The  complaint  was  unobjection- 
able on  demurrer.  L.  &  N.  R  R.  Co.  v.  Mar- 
bury  Lumber  Co.,  125  Ala.  237,  28  South.  438,  \ 
50  L.  R.  A.  620.  Many  other  of  our  cases 
might  be  cited  to  the  same  effect,  hut  It  Is 
unnecessary  to  do  so. 

The  appellant  filed  a  petition  for  the  re- 
moval of  the  cause  to  the  federal  court,  al- 
leging Us  nonresident  citizenship,  and  as 
grounds  of  said  removal  it  is  alleged  in  said 
petition,  first,  that  the  cause  of  action  Is 
Bqtarable;  and,  secondly,  that  the  defend- 
ant HcDongal  was  fraudulently  Joined  as  a 
defCEndant  for  the  purpose  cl  preventing  a 
remoTOl  of  the  case  into  the  federal  court 
The  flnt  groond,  that  the  cause  of  action 
is  Separable,  ;nuat  be  determined  from  the 
pleading — the  complaint — and  not  by  the  al- 
l^tlons  in  the  petition.  On  this  question 
the  averments  ot  the  complaint  are  to  be 
token  as  confessed.  The  complaint  In  terms 
alleges  that  the  defendants,  meaning,  of 
coorse,  all  of  them,  negligently  caused  the 
car  that  injured  plaintiff  to  be  or  remain 
where  It  was.  The  "causing  of  the  car  to  be 
or  remain"  where  it  was  describes  a  simple 
act,  and  the  complaint  avera  it  as  the  Joint 
act  of  all.  Kegligence  i»  likewise  chafed 
Jointly.  How  the  alleged  wrong  was  concur- 
red .in  by  all  of  the  defendants  Is  of  no  con- 
sequence. If  as  a  fact  it  was  a  Joint  act  of 
all ;  and  ttUs,  In  substance,  the  complaint 
charges.  It  cannot  be  affirmed  as  matter  of 
law  on  the  face  of  the  pleading  that  It  was 
impoBslUe  for  all  of  the  defendants  to  have 
participated  In  the  single  act  cAiarged  <the 
causing  of  the  car  to  he  or  remain  on  the 
track)  In  a  manner  to  have  constituted  it  in 
Jaw  the  Joint  act  of  all,  and  canying  wlfii  it 
A  Joint  and  several  liability.  The  case  of 
Alabama  Southern  Ry.  v.  Thompson,  200  U. 
S.  206,  26  Sup.  Ct  161,  GO  L.  Ed.  441,  in 
'whitih  the  question  we  here  have  under  con- 
sideration is  fnlly  discussed,  seems  to  answer 


the  contention  of  the  appellant  on  the  subject 
and  adversely  to  Its  contention. 

The  case  of  R.  &  D.  R.  R.  Co.  Green- 
wood, 99  Ala.  601,  14  South.  495,  cited  and 
relied  on  by  counsel  for  appellant,  presents  a 
different  state  of  facts,  both  on  the  pleadings 
and  the  evidence,  from  the  case  at  bar.  In 
that  case  there  was  a  collision  on  the  cross- 
ing of  the  two  roads  between  trains  operated 
by  the  respective  defendants.  The  complaint 
showed  that  the  servants  of  the  respective 
defendants  operating  their  respective  trains 
acted  independently  each  ot  the  other,  and 
were  guilty  of  separate  acts  of  negligence  In 
bringing  on  the  collision.  The  two  acts  were. 
It  is  true,  In  a  sense  coincident,  but  were 
none  the  less  separate  and  Indepeident  of 
each  other,  without  any  su^estion  of  com- 
munity ;  that  la  to  say,  without  the  one  con- 
curring or  partldpathig  In  the  negligent- 
act  of  the  other.  In  tiie  case  before  us  but 
one  single  act  is  complained  of,  viz.,  causing 
a  car  to  be  or  remain  too  near  the  track  on 
which  the  plaintiff  had  to  pass;  and,  as 
stated  before,  the  complaint  charges  Joint 
negligence  in  producing  this  condition.  N^- 
t  ther  of  the  other  cases  cited  (Powell  t. 
Thompson,  80  Ala.  64 ;  Larktns  v.  Eckwurxel, 
42  Ala.  822,  94  Am.  Dea  661;  Ensley  Lum- 
ber Go.  T.  Lewis,  121  Ala.  99,  26  South.  729) 
Is  oppoBeA  in  principle  to  what  we  have  said. 
Hie  petition  for  removal  was  renewed  at  dif- 
ferent stages  of  tbe  trial;  and  npon  concln- 
slon  of  the  teBtlm<my  It  was  again  presented 
to  the  court  on  the  whole  record  and  the 
evidence  in  tlie  case.  The  only  evidence  in 
the  case  was  that  introduced  by  the  plaintiff; 
neither  of  tbe  defendants  offering  any. 

It  Is  insisted  \xr  counsel  for  appellant  that 
upon  a  coiwlderation  of  the  entire  record, 
together  with  the  evidence.  It  Is  shown  that 
the  Joining  of  the  defendant  McDongftl  with 
the  other  defendants  in  the  case  was  done 
with  the  fraudulent  purpose  and  inteot  of 
avoiding  the  Jnri8dlctl<m  of  tbe  federal  court, 
'nie  petition  for  removal  was  vwora  to,  and 
a  counter  affidavit  was  submitted  by  tbe 
plaintiff,  denying  the  allegations  of  fraud 
in  tbe  petition.  In  the  case  of  Louisville 
&  NashTille  R.  B.  V.  Wang^ln.  182  U.  S.  689, 
10  Sup.  Ct  208,  88  Ed.  474,  it  Was  said: 
"It  is  equally  well  settled  that  In  any  case 
the  question  whether  there  Is  a  separable 
controversy  which  will  warrant  a  removal  la 
to  be  determined  by  tbe  condltttm  of  Uie  rec- 
ord in  the  state  court  at  the  time  of  the 
filing  of  the  petition  for  removftl,  Independ- 
ently of  the  allegations  in  that  petition  or 
In  the  affidavit  of  the  petitioner,  unless  tbe 
petitioner  both  alleges  and  proves  that  the 
defendants  were  wrongfully  made  Joint  de- 
fendants for  the  purpose  of  preventing  a 
removal  Into  the  federal  court**  This  state- 
ment was  quoted  aK>rovlngly  In  the  case  of 
Alabama  Southern  By.  v.  Thompson,  supra. 

We  have  seen  ttiat  on  the  face  of  the  plead- 
ings no  gronnd  for  removal  Is  shown.  The 
next  qaestion  is:  Has  the  all^^  fraud  been 
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prorea?  It  Is  a  general  rale  that  trauA, 
when  alleged,  mnat  be  clearly  and  satisfac- 
torily proven.  There  can  be  no  doubt  under 
CDF  own  declaloQs  that  It  Is  permissible  and 
proper,  in  an  action  for  damages  caused  by 
the  negligence  of  the  servant,  to  join  the 
master  as  a  defendant.  This  rule  Is  also 
approved  In  Alabama  Southern  Ry.  v. 
Thompson,  supra.  It  Is  shown  by  the  evi- 
dence that  McDougal  was  the  yardmaster  of 
the  defendant  Southern  Railway  Company, 
having  superintendence  and  control  of  the 
yard  where  the  track  was,  and  on  which  It 
Is  alleged  that  the  car  was  negligently  caus- 
ed to  be  or  remain  that  injured  the  plaintiff. 
The  Southern  Railway  Company  owned  and 
operated  this  track.  Undw  this  evidence 
no  reasonable  inference  is  afforded  of  a 
fraudulent  purpose  to  prevent  a  removal  In 
Joining  the  Southern  Railway  Company  and 
McDougal  as  defendants.  The  plaintiff  did 
not  know  which  of  the  servants  of  the  de- 
foidant  Southern  Railway  Company  caused 
the  car  to  be  or  remain  on  the  track;  but 
that  some  one  of  Its  servants  did,  we  think. 
Is  manifest  from  the  whole  evidence.  The 
fact  that  the  jury  returned  a  verdict  In  favor 
of  McDougal  Is  InautUclent  to  show  a  fraod- 
nloit  purpose  In  making  blm  a  defendant. 
Inking  the  whole  record,  together  with  the 
evidence  had  on  the  trial.  It  is  our  opinion 
that  the  mala  fides  charged  In  the  petition 
for  a  removal  of  the  cause  from  the  state 
to  the  federal  court  are  not  sustained.  The 
affidavit  of  the  defendant  accompanying  the 
petition  Is  fully  met  by  the  affidavit  of  the 
plaiutUf  denying  the  alleged  fraud. 

There  la  so  merit  In  the  contention  of  a 
variance  1)etween  the  allegations  and  the 
proof.  It  is  a  well-settled  rule  of  law  that 
Id  actions  of  tort  against  two  or  more  de- 
fendants Jointly,  where  the  proof  falls  as 
to  any  one.  a  verdict  may  be  rendered 
against  the  other  or  others  as  to  whom  the 
proof  is  sufficient  without  hereby  In  law 
constituting  a  variance.  Nor  Is  there  any 
merit  In  the  contention  that  It  Is  not  shown 
that  any  duty  was  owing  by  the  Southern 
Railway  Company  to  the  plaintiff.  The 
plaintiff  was  an  employift  of  the  Alabama 
Great  Southern  Railroad  Company,  and  the 
evidence  shows  ttiat  the  Alabama  Great 
Southern  Railroad  Company  had  the  right  to 
use,  and  was  In  the  rightful  use  of,  the  track 
leading  to  the  Sloss-Sheffleld  furnace  at  the 
time  of  the  Injury  to  the  plaintiff,  Its  em- 
ployfi;  and  the  duty  was  on  the  Southern 
Railway  Company  not  to  place  its  cars  on 
the  delivery  track,  as  shown  by  the  diagram 
In  the  record,  so  close  to  the  track  being 
used  by  the  Alabama  Great  Southern  Rail- 
road Company  as  to  Injure  its  employes  on  a 
passing  car. 

There  was  evidence  from  which  the  Jury 
m:^t  reasonably  Infer  that  the  car  that 
caused  the  Injury  was  negligently  put  where 
It  was  by  the  defendant  Southern  Railway 


Company,  or  Its  servants;  and  It  was  there- 
fore a  question  properly  to  be  submitted  to 
the  Jury,  and  no  error  was  committed  In 
refusing  the  general  charge  requested  by  the 
def^ndant. 

So,  also,  we  think  the  question  of  con- 
tributory negligence  was  one  properly  left  to 
the  determiuation  of  the  Jury,  The  plain- 
tiff tesUfled  that  be  did  not  see  that  the 
Standing  car  would  strike  blm  on  bis  passing 
car,  where  he  was  In  the  discharge  of  a 
duty  in  klckiug  off.  a  brake  on  the  car  he 
was  riding,  until  it  was  too  late  to  avoid 
the  injury;  that  he  was  then  in  about  four 
Inches  of  it.  It  is  true  he  had,  before  he 
went  upon  the  car  he  was  rldiug  when  hurt, 
seen  the  P.  R.  R.  car  that  hurt  him  stand- 
ing where  It  was  on  the  delivery  track,  and 
he  looked  down  the  track  to  see  if  it  was 
clear  of  the  Sloss  Company's  track;  that 
being  the  track  on  which  his  car  was  mov- 
ing. He  also  looked  at  the  car  after  get- 
ting upon  his  car;  but  he  does  not  testify 
whether  he  saw  that  he  was  likely  to  be 
struck  by  the  car  In  passing.  It  cannot 
be  affirmed  as  matter  of  law  on  this  evidence 
that  he  was  negligent  In  not  knowing  that  he 
would  likely  be  struck  by  the  car  In  pass- 
ing. He  had  a  right,  under  all  of  the  circum- 
stances as  shown  In  evidence,  to  presume 
that  the  Southern  Railway  Company  would 
perform  Its  duties  In  placlog  cars  on  the 
delivery  track,  and  not  place  one  so  near 
the  Sloss  Company's  main  track  as  to  in- 
jure those  using  that  track.  We  are  not. 
however,  to  be  understood,  In  what  we  have 
Just  said,  that  the  plaintiff  was  excused 
from  the  ^ercise  of  due  diligence  in  avoid- 
ing the  Injury  because  he  had  a  right  to 
presume  that  the  Southern  Railway  Com- 
pany would  perform  Its  duty;  but  this,  tak- 
en In  conuectlon  with  the  evidence,  rendered 
the  question  of  contributory  negligence  one 
for  the  Jury. 

The  sixth  assignment  of  error  Is  too  gen- 
eral, and  we  decline  for  that  reason  to  con- 
sider the  questions  attempted  to  be  raised 
by  It  It  cites  to  us  the  rulings  of  the 
court  on  objections  to  "several  questions  on 
cross-examination  of  witness  Wallace,  *  *  * 
which  several  questions  begin  on  page  33 
and  end  on  page  36  of  the  transcript" 
Moreover,  It  appears  from  the  record  that 
there  was  en  offer  before  the  conclusion 
of  the  trial,  and  while  the  witness  was  still 
In  court,  to  withdraw  the "  objections  and 
allow  the  witness  to  answer  the  questions; 
but  the  appellant  declined  the  offer.  We 
think  by  this  conduct  the  appelant  placed  It- 
self where  It  has  no  right  to  complain  of 
the  rulings  on  the  objections  to  the  ques- 
tions. 

We  find  no  revenlbl«  wror,  and  the  Judg- 
ment is  affirmed. 
Affirmed. 

ANDERSON,  McCLBLLAN^  and  SAYBE, 
JJ.,  concur. 
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STATB  ex  tel.  GARBKR,  Atty.  Gen.,  t.  CAZ- 

ALA8,  Sheriff. 
(Supreme  Court  of  Alabama.    June  8,  1900. 

Kehearing  Denied  Jane  80,  1900.) 
Shxbiffs  aud  Corstabuu  (|  6*)— Ihfucs- 

UKHT— GBOURDB— *  'NiaLBCT. " 

A  negro  confined  in  a  Jail  for  maider  vae 

lynched.  Ttie  sheriET,  notwfthitanding  the  pub- 
lic feeling  agafast  the  n»ro,  failed  to  give  or- 
den  to  close  the  doors  of  the  jail,  or  to  take 
any  precaution  to  prevent  the  lynching.  Eetd, 
that  the  sheriff,  being  under  Code  1907,  ||  132, 
(191,  the  legal  custodian  of  the  jail  chargeable 
with  the  duty  of  excluding  intruderg  therefrom, 
was  subject  to  impeachment  under  Const.  1901, 
I  138,  proTidfng  that,  when  any  prisoner  la 
taken  from  jail  and  killed  owing  to  the  neglect 
of  the  sheriff,  the  sheriff  may  be  impeached  for 
neglect  as  applied  to  a  pablic  officer  means  a 
failure  on  his  part  to  perform  aome  the  duties 
of  his  office  (guotinc  Words  and  Phrases,  vol 
o,  p.  4740). 

[Ed.  Note.~For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  {  6.*] 

Anderson  and  Mayfield,  JJ.,  dissenting. 

Impeachment  proceeding  by  the  State  of 
Alabama,  on  the  relation  of  Alexander  M. 
Garber,  Attorney  General,  against  Frank 
Cazalas,  Sr.,  sherlfit  of  Mobile  county.  Jodg- 
ment  removing  sheriff  from  office. 

Alexander  M.  Garber,  Atty.  Geo.,  Thomas 
W.  Martin,  ASBt  Atty.  Gen.,  N.  E.  Stall- 
worth,  and  Palmer  Pillans,  for  the  State. 
Gr^ry  L.  &  B.  T.  Smith  and  Frauds  3. 
Inge,  for  defendant 

SIMPSON,  J.  This  is  a  proceeding  for  the 
impeachment  of  tlie  defendant 

The  facts  are  undisputed  that  on  Thurs- 
day, the  2lBt  of  January,  1900,  while  Philip 
Fotch,  who  was  a  faithful  and  efficient  depu- 
ty sheriff,  was  attempting  to  serve  a  war- 
rant on  a  megro  named  Richard  Robertson 
for  a  misdemeanor,  said  Robertson,  without 
any  excuse  or  justification,  Inflicted  a  mortal 
wound  on  said  Fotch,  from  which  be  died 
that  night;  that  It  was  a  willful  and  de- 
liberate murder,  and  excited  a  great  indig- 
nation In  the  dty  of  Mobile,  and  that  on 
the  night  of  Friday,  the  22d  of  January, 
1909,  a  party  of  masked  men,  estimated  at 
from  10  to  20,  entered  the  Jail  throngh  the 
basement,  and  suddenly  confronted  two  jail- 
ers (who  were  sitting  in  the  guardroom,  be- 
hind a  sted-barred  door)  with  drawn  re- 
volvers, and  demanded  of  them  to  deliver  the 
keys  to  the  cells,  which  demand  was  com- 
piled with,  aifd  the  intruders,  leaving  two 
armed  men  to  stand  guard  over'  said  two 
jailers,  proceeded  to  the  cell  where  said 
Robertson  was  confined,  took  him  ont,  and, 
at  a  place  not  far  from  the  jail,  put  him  to 
death.  It  was  la  evidence  that  the  jail  is 
a  modem  structure,  well  arranged  and 
guarded;  that  there  are  two  steel-barred 
doors  opposite  each  other,  with  a  space  be- 
tween, leading  Into  the  guardroom  where 
the  Jailers  were,  but  It  had  been  customary 


to  leave  the  outer  door  open,  as  it  was  on 
this  occasion;  also,  that  there  were  strong 
wooden  doors  protecting  the  street  entrance 
to  the  jail  boUding;  and  that  there  was 
also  a  strong  door  leading  into  the  base- 
ment which  was  under  the  charge  of  the  en- 
gineer. 

Under  the  Constitntlon  of  187S  It  was  pro- 
vided that  sherlfh  might  be  removed  from 
office  "for  willful  neglect  of  duty,  corrup- 
tion In  office,  habitual  dmnkemiegs,  incompe- 
tency, or  any  offense  involving  moral  turpi- 
tude while  in  office."  Const  1876,  art  7,  |$ 
1,  8.  Our  present  Constitution  contains  sub- 
stantially the  same  provisions  in  so  far  as 
the  matter  now  under  consideration  It  con- 
cerned (sections  178  and  174),  but  has  added 
another  provision,  to  wit:  "Whenever  any 
prisoner  la  taken  from  jail,  or  from  the  cus- 
tody of  any  sheriff  or  his  deputy,  and  put  to 
death  or  suffers  grievous  bodily  harm,  owing 
to  the  n^lect  connivance,  cowardice  or  other 
grave  fault  of  the  sheriff,  such  sheriff  may 
be  impeached  under  section  174  of  this 
Constitution."  Const  1901, 1 188.  When  this 
section  was  before  the  Constitntional  conven- 
tion, it  was  fully  discussed.  Some  members 
thought  that  it  was  holding  the  sheriff  to 
too  high  a  degree  of  responsibility,  and  it 
was  moved  to  make  it  read  "gross  neglect" 
but  the  wording,  as  reported  by  the  com- 
mittee, was  retained,  and  the  remarks  made 
by  the  members  of  the  convention  show  that 
they  Intended  Just  what  they  say,  and  that 
a  prisoner  when  he  comes  Into  the  hands  of 
the  officers  of  the  state  shall  be  panoplied 
about  with  all  the  powers  of  the  state,  and 
as  sacred  from  Interference  "as  the  ark  of 
the  covenant"  The  Constitution  makers  ev- 
idently intended  to  place  the  sheriff  In  the 
breach  and  hold  him  to  the  strictest  account- 
ability for  the  safety  of  the  persons  com- 
mitted to  his  care.  It  must  be  admitted  that 
the  law  is  severe  and  exacting,  but  the  evil 
which  it  was  Intended  to  correct  demands 
strenuous  measures  of  prevention.  In  this 
free  government  of  ours  respect  for  the  laws 
Is  the  very  base  rock  upon  which  must  rest 
all  of  our  liberties,  and.  If  mob  law  is  ever 
justifiable,  then  the  most  cherished  princi- 
ples of  that  body  of  laws  which  we  call 
common,  and  which  have  come  to  us  hal- 
lowed by  the  wisdom  of  ages,  and  which  we 
have  Imbedded  into  our  ConstltutlouB,  are 
wrong,  and  the  boasted  rights  and  liberties 
of  the  American  citizen  constitute  a  solemn 
farce.  "Neglect  Is  the  omission  or  forbear- 
ance to  do  a  thing  that  can  be  done,  or  that 
Is  required  to  be  done,"  "to  omit  careless- 
ness or  design,"  or  "Imports  a  want  of  such 
attention  to  the  nature  of  probaUe  conae- 
qoences  of  the  act  or  omission  as  a  prudent 
man  ordinarily  t>estows  In  acting  In  his  own 
concerns."  "Neglect  as  applied  to  a  public 
officer,  means  a  failure  on  his  part  to  do 
and  perform  some  of  the  duties  of  bis  office.** 
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5  Word!  ft  VhiMM,  p.  4740;  WUte,  Audi- 
tor, T.  State  ox  rdit  etc.,  128  AUu  677,  28 
Sonth.  84S;  Wamn  t.  U.  B.,  68  Fed.  659, 
662,  7  CL  a  A.  868.  When  tbe  atate  or 
emm^  liaa  prorUled  a  raitable  and  well-con- 
■tmcted  Jafl,  wttli  atnmg  doors,  sot  <ml7  to 
prenrent  the  «bc^  ot  prlaoneta,  but  also  to 
prerent  the  unlawful  entrance  thereto,  It  la 
qoeatkmable  wbether  It  Is  not  the  duty  of 
Uw  sboUC  at  an  times  to  make  nee  of  those 
means  of  protection  against  poaslUe  Intmd- 
ere.  The  sberlfl  cannot  presmne  that  those 
who  desire  to  Inrade  the  premises  will  in- 
form him  of  Uie  fact,  or  make  such  a  dem- 
onstration on  the  streets  as  to  advertise 
thdr  Intentions.  However  tttat  may  be, 
when  a  crime  of  peculiar  enormity  has 
been  committed  exciting  pnbllc  Indignation, 
when  it  is  known  that  sotdi  crimes  always 
bring  about  suggestions  that  the  prisoner 
be  taken  out  and  lynched,  and  when,  in  ad- 
dttkm  to  that,  the  suggestion  1b  made  to  the 
Sheriff  that  there  Is  a  probability  of  an 
attempt  to  take  the  prisoner  and  lynch  blm, 
ordinary  prudence  would  safest  that  the 
sheriff  should  at  least  give  orders  that  all  ttie 
doors  by  which  an  entrance  may  be  effected 
Into  the  Jail  should  be  closed  and  take  other 
precautions  when  he  leaves  it  for  the  night 
It  will  not  do  to  say  that  the  basement  Is 
under  the  cliarge  of  an  engineer,  and  to  in> 
fer  therefrom  that  the  sheriff  has  no  re- 
sponstbllity  In  relation  thereto.  He  is  the 
legal  custodian  of  both  the  courthouse  and 
the  Jail,  and  It  is  his  duty  to  exclude  to- 
truders  tberefronL  Code  1907,  li  132,  7191. 
If  he  commits  the  charge  of  the  basement 
to  an  engineer,  it  is  his  duty  to  make 
such  roles  and  regulations  as  will  Insure 
the  building  from  the  entrance  of  Intrud- 
ers. It  was  then  neglect  on  the  part  of 
the  alierllf  under  the  clrcumstonces  ot  this 
case  to  fall  entlr^  to  give  any  orders  for 
the  closing  of  the  doors  before  leaving  the 
building  for  the  night  He  is  not  responsi- 
ble for  the  n^llgence  of  bis  deputies  if  he 
has  made  proper  selections  and  given  them 
proper  directions;  but  he  is  req;>onslble  for 
not  instructing  them  to  take  the  proper  pre- 
cautions. 

A  great  many  witaesses  were  examined  on 
the  part  of  the  state  and  of  the  defendant 
occupying  the  greater  part  of  three  days, 
and  it  would  serve  no  useful  purpose  to  dlft- 
coBB  the  same  in  detalL  After  a  careful 
consideration  of  all  the  evidence,  we  are 
satisfied  beyond  a  reasonable  doubt  that 
said  Frank  Oazalas,  Sr.,  has  been  guilty  of 
neglect  within  the  meaning  of  the  Constitu- 
tion which  has  resulted  in  the  taking  of  a 
prisoner  from  Jail  and  his  being  put  to 
death. 

In  accordance  with  the  demands  of  the 
law,  an  order  will  be  here  entered  remov- 
ing said  Frank  Cazalas,  Sr.,  from  the  office 
of  sheriff  of  Mobile  county. 

DOWDELI/,  C  J.,  and  DEXSOM,  Me- 
GLELLAK,  and  8ATBE,  JJ.,  concur. 


OAZALAa  297 

AMDBBSON,  J.  (dissenting).  It  Is  true 
that  section  188  of  the  Oonstttatton  oC  -IMl 
in  dealing  with  sheriffs  and  providing  tor 
their  impeachment  when  prisoners  are  taken 
from  their  custody  and  killed  or  injured  does 
not  rsanlre  the  samo  degree  of  neglect  of 
daty  as  a  cause  for  Imiwachment  as  Is  re- 
gnired  In  other  provisions  resting  to  other 
offlctts  and  oUiw  causes;  yet  I  do  not  think 
that  the  word  "neglect"  as  used  In  said  sec- 
tion 188  Is  Intended  to  make  the  sheriff  an 
absolute  insurer  of  the  safety  of  a  prisoner, 
or  that  an  ordinary  toadverteoce  or  mistake 
of  Jodgmeat  was  contemplated  as  a  cause 
for  impeachment  InfaHlbOIty  was  not  ex- 
pected by  the  tramers  of  onr  Oonstltatlon, 
and  perfection  In  any  widk  In  Ufe  is  un- 
known to  the  fixpertenoe  of  mankind  or  to 
sacred  and  profane  history,  except  In  the 
single  case  of  Him  "who  spake  as  never  man 
spake"  '^et  him  who  Is  guiltless  cast  the  first 
stone."  To  hold  that  a  Sheriff  must  be  Im- 
peached for  a  mere  error  of  Judgmcoit  or  any- 
thing ^rt  of  grave  or  serious  n^ect  would 
render  the  Constltntloa  of  a  free  people 
despotic,  tyrannical,  and  cruel. 

We  need  not  go  elsewhere  to  get  a  defini- 
tion of  the  word  ''neglect"  as  used  Is  our 
Constltutimi,  tot  this  court  In  the  case  of 
White  V.  Stete.  128  Ala.  687,  26  Soutb.  846, 
said:  "We  cannot  doubt  that  the  framers 
of  the  xtresent  ConsUtutlon  used  the  words 
'neglect  of  duty*  In  the  sense  and  meaning 
which  has  bem  accorded  to  them  by  the 
courts,  and,  having  bem  thus  used,  tiie  Leg- 
Islature  cannot  enlarge  their  scope  and  mean- 
ing." "To  neglect  is  to  omit  1^^  carelessness 
or  design.  New  Tork  Ouaran^  Ca  v.  Olea- 
son,  68  How.  Prac.  (N.  T.)  127.  Neglect 
means  omlsslrai  m  torbearance  to  do  a  thing 
that  can  be  dime  w  that  Is  required  to  be 
done."  16  Am.  &  Eng.  Bncy.  Law,  885,  and 
note  2.  Tliere  must  not  <nily  be  a  failure  by 
carelessness  or  design  to  portorm  the  duty 
required  to  be  performed,  but  the  party  must 
have  the  capacity  to  perform  the  acts  re- 
quired of  him,  provided  the  Incapacity  is  not 
siqterlnduced  by  his  fault  or  the  result  ot  his 
own  misconduct  How  vre  have  a  clear  def- 
inition of  (^cial  neglect  as  defined  by  our 
own  court,  and  which  must  have  been  put 
in  section  188  of  the  Gonstltation  vrith  the 
meaning  and  Interpretetlon  given  It,  inas- 
much as  then  was  no  effort  to  define  it  oth- 
erwise by  the  Instrument  Itself. 

I  do  not  understand  the  majority  of  the 
court  to  bold  that  the  respondent's  miscon- 
duct was  designed,  but  th^  seem  to  go  upon 
the  Idea  that  his  failure  to  resort  to  preven- 
tive measures  was  such  a  careless  act  as  to 
r«ider  him  guU^  of  such  a  neglect  as  is 
contemplated  by  section  188  of  the  Constitu- 
tion. First  that  the  TO-y  nature  of  the 
crim^  the  popularity  of  the  deceased,  etc., 
was  calculated  to  make  a  prudent  man  ap- 
pr^enstve  that  an  attempt  would  be  made 
to  lynch  tlie  prisons,  Robertson;  and,  sec- 
ond, that  Jas.  H.  Webb  had  warned  him  to 
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expect  an  attempt  to  ly'ncb  the  prisoner. 
Under  the  proof  In  the  case,  the  first  propo- 
sition most  £r11.  The  nndl^ted  evidence 
sbows'tliat  from  the  time  of  the  shooting  of 
Fetch  and  up  to  the  very  hoar  of  the  lynch- 
ing there  was  no  excitement,  no  congrega- 
tion of  the  popalaee,  and  that  the  town  was 
in  Its  nsnal  orderly  and  normal  condition. 
Witnesses  who  had  passed  over  every  thor- 
oughfare and  byway,  who  visited  nearly  ev- 
ery popular  place  of  busmess,  testified  with- 
out contradiction  that  there  was  nothing  to 
indicate  from  the  conduct  and  manner  of 
the  public  that  any  violence  would  be  at- 
tempted on  the  prisoner.  These  witnesses 
are  fully  sustained  by  the  fact  that  the  Jail 
was  not  attacked,  ^ere  was  no  mob,  and 
the  prisoner  was  slain  by  not  exceeding  a 
dozen  midnight  assassins  who  approached 
the  Jail  stealthily,  and  by  twos  and  fours. 
Again,  this  respondent  bad  encountered  pre- 
vious lynehlngs,  and  preceding  them  the 
town  was  wild  with  excitement,  the  streets 
were  paraded,  and  indignation  meetings  were 
held.  Compare  the  two,  and  It  will  be  found 
that  the  respondent's  past  experience  gave 
bim  every  assurance  that  the  conduct  of  the 
public  on  this  occasion  gave  every  indication 
that  there  would  be  no  attempt  to  do  vio- 
lence to  his  prisoner.  True,  there  were  wit- 
nesses who  heard  rumors  of  a  probable 
lynchlng7  that  he  ought  to  be  lynched,  etc., 
yet  most  of  them  admitted  that  they  attach- 
ed but  little  Importance  to  said  rumors. 
They  had  been  in  the  city  on  former  occa- 
sions, knew  the  temper  of  the  people  then, 
and  compared  it  with  the  then  quiet  and 
orderly  condition  of  the  city.  Not  a  single 
witness  who  heard  said  rumors  attached 
enough  importance  to  them  to  report  to  the 
sheriff,  the  mayor,  or  chief  of  police,  but  this 
respondent  must  be  chargeable  with  rumors 
and  conditions  not  deemed  serious  by  a  sin- 
gle man,  save  Jas.  H.  Webb,  who  only  com- 
municated his  opinion  to  the  sheriff  inci- 
dentally. That  Mr.  Webb  warned  the  de- 
fendant there  can  be  no  doubt.  Whether 
or  not  respondent  heard  him  there  is  very 
serious  doubt.  Mr.  Webb  told  him  in  the 
presence  of  Judge  Alford  that  Mrs.  Hodg- 
son, or  the  negro  woman,  had  overheard  a 
man  say  there  was  going  to  be  a  lynching. 
When  Mr.  Webb  told  this  respondent  what 
he  had  heard.  Judge  Alford  and  the  respond- 
ent both  expressed  no  fear,  evidently  based 
on  the  then  serene  and  quiet  condition  of 
the  city,  and  Mr.  Webb  did  not  then  take 
issue  with  them,  but  merely  remarked  to  re- 
spondent when  they  left  Judge  Alford's  office 
that  they  were  going  to  lynch  that  negro 
"as  sure  as  gun  is  Iron."  Did  the  respondent 
hear  him?  His  hearing  is  not  good,  and  he 
says  he  did  not  or  did  not  remember.  Mr. 
Webb  did  not  say  that  he  did  hear  him,  and 
they  parted  after  this  remark. 

Conceding,  however,  that  the  respondent 
heard  Jas.  H.  Webb,  was  It  any.  more  than 
hla  men  optnloii  bawA  mMty  open  what  his 


client  or  Mrs.  Hodgson  told  him?  On  the 
other  hand.  Judge  Alford,  equally  as  famil- 
iar with  conditions  as  Mr.  Webb,  expressed 
a  different  opinion,  and  the  respondent  enter- 
tained similar  views.  Mr.  Webb's  opinion 
was  a  mere  conjecture,  and  the  opinion  of 
Judge  Alford  was  based  upon  existing  and 
fortifying  conditions.  Again,  not  a  single 
person  other  than  Mr.  Webb  ever  gave  the 
respondent  the  slightest  warning,  and  It  looks 
unreasonable  that  If  there  was  any  founda- 
tion of  "a  lynching  In  the  air,"  it  would  have 
sufficiently  attracted  the  notice  of  some  con- 
servative and  law-abiding  citizen  to  the  ex- 
tent of  causing  him  to  impart  his  Information 
to  the  sheriff,  the  mayor,  or  cUef  of  police. 
Conceding,  however,  that  this  respondent 
was  chargeable  with  notice  that  an  attempt 
would  be  made  to  get  his  prisoner,  what  else 
could  he  have  done?  The  majority  concede 
that  conditions  were  not  such  as  to  call  for 
ttie  military  or  an  armed  guard  to  surround 
the  Jail,  but  seem  to  charge  his  whole  dere- 
liction of  duty  to  the  fact  that  he  did  hot 
instruct  his  guards  to  close  the  wooden 
doors  and  the  second  steel  door  to  the  guard- 
room. It  was  utterly  impracticable  to  have 
closed  the  wooden  doors,  as  other  depnUes 
were  coming  In  with  prisoners  at  all  boura  of 
the  night.  Had  they  been  closed,  one  of  the 
guards  would  have  to  open  them  and  would 
put  himself  more  accessible  to  would-be  In- 
tmders  than  he  was  by  remaining  In  the 
goardnxnn.  Aa  to  the  other  steel  door.  Its 
being  shot  would  not  have  removed  the 
guards  from  the  reach  of  the  men  who  cov- 
ered them.  On  the  other  band,  with  both 
doors  of  the  cage  closed,  theiy  would  bave 
been  at  a  disadvantage  as  to  egress  In  de- 
tenAing  entrances  w  attadu  In  other  parts 
of  the  building.  Had  they  locked  thenuelTes 
so  that  it  would  have  teken  them  too  long 
to  get  out,  and  an  attack  bad  been  made 
elsewhere.  It  might  he  said  that  the  sheriff 
was  guilty  of  neglect  for  not  Instructing  them 
to  keep  the  doors  open  so  as  to  have  ready 
access  to  other  parts  of  the  building.  Tbe 
Jail  was  Impregnable  to  a  forcible  atta^,  as 
the  state  proved  this  fact  beyond  question. 
The  prisoner  was  placed  In  the  most  secure 
cell  In  the  building,  and  was  gotten  out  only 
by  some  one  who  was  doubtless  familiar 
with  the  Jail,  and  in  a  way  which  the  sheriff 
had  no  reason  to  anticipate.  When  leaving 
for  his  home,  he  left  five  deputies  on  duty, 
two  In  the  guardroom  and  two  upstairs.  He 
had  every  reason  to  believe  that  these  five 
men  could  protect  the  prisoners  In  such  a 
modern  and  well-constructed  Jail  as  the  one 
In  question.  He  had  ever  been  faithful  to 
his  chief,  and  he  had  every  reason  to  assume 
that  bis  subordinates  would  be  faithful  to 
him,  and  could  and  would  take  care  of  tbe 
premises  without  any  special  Instructions 
from  him.  let  we  find  this  man  condemned 
and  ranoved  from  a  high  office  to  which  he 
had  been  elected  because^  ddt  though  be  was. 
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be  merely  failed  to  tell  bis  subordinates  to 
clo«e  a  certain  door.  It  Is  always  easy  to  see 
how  a  thing  could  have  been  prevented  after 
It  happens,  but  a  failure  to  resort  to  certain 
preventive  means  Is  often  a  mere  error  of 
Jodgment.  It  has  also  been  suggested  that 
this  man  ought  to  be  convicted  because  he  re- 
tained the  deputies  and  did  not  discharge 
them.  In  other  words,  had  he  condemned 
them  and  gotten  rid  of  them,  he  would  have 
shifted  the  blame  from  bis  own  shoulders, 
and  escaped.  He  said  he  Investigated  the 
matter,  and  was  not  satisfied  that  they  were 
to  blame.  Like  the  brave  man  that  be  Is,  be 
gave  his  subordinates  the  benefit  of  the  doubt, 
and  did  not  shift  the  responsibility  in  order 
to  make  fair  weather  for  himself. 

This  is  In  the  nature  of  a  criminal  prosecu- 
tion, and  I  think  the  facts  fully  generate  a 
reasonable  doubt  as  to  whether  or  not  this 
man  has  been  guilty  of  Impeachable  conduct. 
1  think  this  doubt  exists  from  the  evidence, 
regardless  of  the  proof  of  his  good  character ; 
but  when  It  is  considered  with  the  very  weak 
evidence  of  the  state,  much  of  ^blch  has 
been  procured  through  paid  detectives,  there 
can  be  but  little  doubt  that  this  man  is  not 
guilty  of  Impeachable  conduct.  The  undis- 
puted evidence  shows  that  for  20  years  he 
has  been  a  brave  and  faithful  officer — true 
to  hiB  post  in  most  trying  times.  When  but 
«  deputy,  he  stood  his  ground  and  risked  his 
life  In  defense  of  a  negro  rapist  against  an 
outraged  and  maddened  mob.  Some  say  he 
was  standing  by  a  brother  d^nty  when  he 
was  killed,  but  Ex-sberlff  Powers  said  he 
placed  him  In  another  position  because  he 
was  the  bravest  and  coolest  man  he  had; 
yet  we  find  a  majority  of  court  convict- 
ing this  man  almost  entirely  because  he  did 
not  acc^t  Mr.  Webb's  opinion,  which  was  not 
shared  in  by  the  respradent  himself,  Judge 
Alford,  or  any  other  witness  who  testified,  in 
the  case  or  by  any  other  man  in  the  city  for 
that  matter,  as  we  0nd  no  one  Informing 
the  sheriff,  mayor,  or  chief  of  police  of  any 
threatened  danger,  notwltfastandlng  there  is 
a  law  and  order  league  In  the  city,  and  the 
members  of  which  are  presumed  to  have  as 
high  a  regard  for  the  preservation  of  human 
life  as  in  ferreting  out  petty  offenses  or  In 
the  conviction  of  this  unfortunate  and  feeble 
man.  I>ynchlngs  are  to  be  deplored,  and  have 
unfortunately  been  a  blot  upon  n^erta  elvlli- 
Eation,  and  the  majesty  of  the  law  should  be 
upheld  at  all  hazards,  and  the  framera  of 
the  Constitution  evidently  prepared  drastic 
means  as  to  the  sherlDTs  as  a  panacea  for  ex- 
isting woes,  and  the  removal  of  a  sheriff  may 
have  a  very  salutary  Influence  in  the  future, 
as  was  argued  by  counsel  for  the  state,  hut 
an  unjust  removal  of  a  man  who  has  been 
elected  to  a  high  office  by  the  people,  doubt- 
less due  to  the  fact  that  be  was  a  brave  and 
efficient  deputy,  is  to  my  mind  a  great  In- 
justice. 

The  Constitution  has  tingled  out  sheriff. 


and  holds  them  to  a  higher  d^ee  of  ac- 
coimtablUty  for  slighter  misconduct  than  It 
does  as  to  other  officials.  They  are  deprived 
of  a  right  of  trial  by  a  Jury  of  their  peers — 
a  right  sacred  to  all  English  speaking  people. 
The  state  has  practically  a  change  of  venue, 
with  every  means  of  defraying  the  expenses 
of  her  witnesses.  She  has  been  aided  by  an 
organization  and  hired  detectives.  The  re- 
spondent has  been  removed  from  his  home 
and  friends,  has  had  to  come  nearly  200 
miles  to  stand  bis  trial  and  bring  his  wit- 
nesses at  his  own  expense ;  yet  with  all  these 
advantages  In  favor  of  the  state  we  find  this 
man  convicted,  bankrupted,  and  humiliated 
because  he  failed  to  act  upon  the  opinion  of 
one  man  and  neglected  to  tell  his  deputies  to 
close  certain  doors,  customarily  left  open,  be- 
fore going  home. 

My  Brothers  In  their  effort  to  charge  re- 
spondent with  neglect  because  of  a  failure 
to  have  certain  outer  wooden  doors  closed  cite 
section  132,  Code  1907,  which  makes  the  sher- 
iff the  custodian  of  the  courtboijse  and  Jail, 
and  requires  him  to  exclude  intruders  there- 
from. While  this  is  true,  It  must  be  borne 
in  mind  that  his  possession  and  control  is 
subordinate  to  the  orders  and  directions  in  a 
measure  of  the  county  commissioners  ox 
board  of  revenue.  White  v.  Hewlett.  143  Ala. 
374,  42  South.  78.  The  basement  door  and 
the  outer  wooden  doors  were  not  openings  to 
the  Jail  alone,  bat  to  the  building  of  which 
the  Jail  proper  was  but  a  part,  and  which  In- 
dnded  offices  which  had  hem  assigned  by  the 
proper  authorities  to  various  and  nva&ry  of- 
ficials. The  closing  of  these  doors,  therefore, 
would  not  only  tend  to  exclude  intruders,  but 
would  have  excluded  these  offidals  from  con- 
venioit  ingress  and  egress  to  and  from  their 
respective  places  of  business.  Moreover,  the 
sheriff  had  nothing  to  do  with  the  basement 
door,  as  the  basement  bad  been  put  In  the 
charge  of  the  engineer  by  the  board  ot 
revenue. 

It  is  also  suggested  that  the  sheriff  is  un- 
der the  statute  the  Jailer  of  the  county.  This 
I  do  not  combat,  but  I  do  not  think  that  it 
means  that  he  must  be  the  actual  keeper  of 
the  Jail,  as  section  7101  of  the  Code  author- 
izes him  to 'appoint  a  Jailer,  and  makes  him 
civilly  responsible  for  bis  acts.  The  sheriff 
In  this  Instance  had  a  Jailer  who  was  In 
full  control  and  charge  of  the  Jail  with  two 
guards  on  duty  and  two  deputies  upstairs 
with  the  prisonere.  There  was  not  flie  slight- 
est proof  that  this  Jailer  was  Incompetent ; 
yet  the  majority  seem  to  think  this  man  was 
guilty  of  a  neglect  because  he  did  not  in- 
struct the  Jailer,  who  doubtless  knew  better 
bow  to  look  after  and  protect  the  Jail  than 
the  sheriff.  This  court  sits  as  a  Jury  as  well 
as- Judges,  and  in  the  consideration  of  facts 
should  not  lose  sight  of  the  human  phase 
of  the  case.  What  may  appear  to  them  as 
nei^ect  when  measured  with  the  exacting 
lines  of  their  training  and  theory  may  be 
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tnit  an  error  of  Judgment  upon  tbe  part  of 
tlie  average  citizen  who  has  had  neither  a 
judicial  or  military  training. 

I  dissent  from  the  conclusion  of  tbe  ma- 
jority, and  think  that  this  resiwndent  should 
be  diacbaiged. 

MAYFIELD,  J.,  concurs  In  tJie  concIuBion 
of  ANDBESOM,  J. 


LOnXSYILLB  &  N.  R.  CO.  t.  JOHNSON. 

{Snpieme  Coart  of  Alabama.    Hay  24,  1909. 
Rehearing  Denied  June  30,  1909.) 

1.  PuAnino     205*)  —  Dqcubbeb  —  Suin- 

CIENCT. 

Code  1907,  I  6840.  provides  that  no  demnr- 
rer  in  pleading  can  be  allowed  save  to  matters 
of  sabstance,  which  the  party  demarring  speci- 
fies, Qor  can  objection  be  taken  or  allowed  which 
is  not  distinctly  stated  in  the  demarrer.  Plain- 
tiff was  injured  by  being  struclc  by  one  of  de- 
fendant's trains  while  crossing  its  track,  and  de- 
fendant demurred  to  a  count  In  the  complaint, 
stating  as  the  gromids:  (1)  That  the  misconduct 
was  not  alleged  with  sufficient  certainty;  (2) 
that  the  avermeut  of  intentional  misconduct  was 
not  sufficient  Held,  that  the  specification  of 
the  grrounds  of  demurrer  was  general,  and  in- 
sufficient to  raise  the  question  whetlier  the  eom- 
. plaint  sufficiently  averred  that  the  agrats  or 
servaots  of  defendant  were  acting  within  the 
scope  of  their  employment  at  the  time  the  in- 
jury occurred. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  i  206.*] 

2.  Bailboadb  (S  844*)— Accidkkt  at  Cboss- 

INQ— PlBAOINO. 

In  an  action  against  a  railroad  company 
for  lojuries  caused  by  being  struck  by  one  of 
defendant's  trains  while  plaintiff  was  crossing 
its  track,  the  complaint  averred  that  defendant 
on  a  date  specified  was  engaged  In  operating  a 
railroad  and  running  engines,  etc.,  thereon,  for 
transporting  persons  ana  things  fOr  hire;  that 
"defendant's  servants  or  agents  then  and  there 
operating  on  engine,  to  which  were  attached 
cars,  wantonly  or  willfully  caused  or  permitted 
the  same  to  be  run  upon  or  against  plaintiff," 
thereby  injuriD«  him.  HM,  that  the  complaint 
was  not  Insufficient  as  failing  to  allege  that 
at  the  time  of  the  Injury  the  agents  or  serv- 
ants of  defendant  were  acting  within  the  scope 
of  their  employment,  or  as  failing  to  charge 
such  actual  knowledge  on  the  part  of  defendants 
servants  as  would  mow  that  their  conduct  was 
wanton. 

[Ed.  Note.— Fw  other  cases,  see  Railroads, 
Ceot  Dig.  li  1107-1112 ;  Dec.  Dig.  |  344.*] 

S.  Plbadino    <{   34*)  —  Construction  of 
Count. 

A  count  In  a  pleading  must  be  construed  as 
a  whole. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  66,  67 ;  Dec.  Dig.  |  34.*] 

4.  Razlboads  (I  344*)— Accident  at  Caoss- 

iNo— DiinntREB. 

Where  a  count,  in  an  action  for  Injuries 
received  while  crossing  defendant's  track  by  be- 
ing struck  by  one  of  its  trains,  sufficiently 
diarges  wanton  or  willful  misconduct  a  de- 
murrer to  a  plea  ot  contributory  negligence, 
addressed  to  sudi  count,  is  properly  sustained. 

[DA.  Note.—For  other  cases,  Bee  Railroads, 
Dec.  Dig  fi  344.*] 


5.  RanAOADfl  (%  347*)— AcoiDiRT  at  Gbobs- 

ZNO— ACnOHB—BVIDBIfCE. 

Plaintiff  was  injured  while  attempting  to 
eroes  defendant's  tnck  to  take  a  train  at  a 
street  crossing  to  go  to  his  work  as  a  flagmaa 
for  defendant  It  was  custoomrr  for  employes 
of  defendant,  who  worked  at  the  same  place 
where  plaintiff  was  employed,  to  take  an  em- 
ployte*  train  at  this  crossing.  Beldy  that  evi- 
dence that  a  bulletin  was  posted  naming  that 
street  crossing  as  one  of  tne  places  at  which 
employ^  took  a  train  for  that  place  was  ma- 
terial, as  tending  to  show  the  right  of  plaintiff 
to  be  at  the  crossing  on  the  occasion  when  he 
was  li^ated. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  847.*] 

6.  TaiAi.  ({  76*)— Reception  aw  Evidkrcb— 

TniB  FOB  IlTTBBPOSINO  OBJBCTIONB. 

An  objection  to  a  question,  after  the  qnee- 
tlon  has  been  answered  comes  too  late. 

[Ed.  Note.— For  other  cases,  see  TrIaL  Gent 
Dig.  I  185;  Dec  Dig.  i  76^ 

7.  EviDBNCB  (S  S01*)-OpiNioir  BvinBKc»— 
Bxakination  of  WiTNBSa— QuEenoKs. 

There  was  a  conflict  in  the  testimony 
whether  there  was  a  light  on  the  rear  of  the 
engine  which,  while  backing,  struck  plaintiff.  A 
question  was  asked  an  experienced  engineer  as 
to  bow  near  the  rear  of  the  engine  a  man  on 
the  track  could  be  seen  by  the  engineer.  It  there 
was  an  electric  street  light  at  that  place.  SeM 
that  as  one  of  the  Issues  in  the  case  waa  wheth- 
er the  engineer  saw  the  plaintiff  in  a  position 
of  peril  and  at  what  distance  be  was  from  him, 
the  question  was  a  proper  one,  as  against  ob- 
jection  that  It  took  no  account  of  tbe  oeadUi^t 
[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  H  2282-2305;  Dec  Dig.  1  601.*} 

8.  Raizjioadb  (I  876*V— iRJUBiEa  to  PsBSOira 
ON  Tracks— Cabe  Requibbd. 

After  discovering  a  person  in  a  dangerons 

Sroximity  to  a  track,  or  on  the  track,  it  is  the 
utT  of  the  person  in  charge  of  an  approaching 
engine  to  take  such  steps  as  will  avoid  injuring 
such  person,  and  failure  to  do  so  Is  negligenoe. 

[Ed.  Note.— For  other  cases,  see  Railroads^ 
Cent  Dig.  H  1276-1279;  Dec.  Dig.  I  876.*] 

9.  Tbiai.  (I  242*)— Confused  ob  MisLBAiiiHa 

INBTBUCTIONS. 

In  an  action  for  Injuries  from  being  strucdc 
by  an  engine  while  crossing  defendant's  tra<^8, 
an  Instruction  that  If  the  jnry  believed  from  the 
evidence  that  plaintiff,  at  and  before  the  time 
of  the  accident,  knew  that  no  trains  coold  ap- 
proach him  on  the  trade  on  which  was  running 
the  engine  tiiat  struck  him  from  the  .east  whea 
the  south-bound  main  line  was  occupied  by  a 
train,  and  If  tbe  jury  found  from  tbe  evidence 
that  such  was  the  fact,  then  plaintiff  would 
not  be  excused  from  looking  in  the  direction 
from  which  came  the  engine  that  atmck  him 
by  the  Uct,  if  the  jury  believed  it  waa  a  fact, 
that  he  was  looking  In  an  opposite  direction, 
was  properly  refused  as  confusing,  Involved,  and 
calculated  to  mislead  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  S69-576 ;  Dec  Dig.  I  242.*] 

10.  Tbiai,  <i  194*}— IirsTBUonom— QuBsnoRB 

FOB  JUBT. 

Where,  under  the  evidence,  negligence  or 
contributory  negllgeQce  is  a  jury  question,  n 
requested  Instruction  that,  if  the  jury  believe 
the  evidence,  they  must  find  from  It  that  plain- 
tiff was  himself  guilty  of  negligence,  and  that 
snch  na^lgence  proximately  contributed  to  hia 
injury,  was  properly  refused. 

[Ed.  Note.—For  other  cases,  see  Trial,  Dec 
Dig.  S  194.*J 
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11.  lUlUOADB  (I  8B1*)— ACCIDKHT  AT  CbOU- 
IHO— ACTIONll— iRmBUOnONB. 

In  fto  action  against  a  railroad  company 
for  injoriea  caoaed  by  Mng  stmd  bj  a  switch 
en^ne  while  attempting  to  cross  defendant's 
track,  a  requested  charge  that  if  the  jury  be- 
lievea  from  the  evidence  that  plaintiff,  by  look- 
ing and  listening,  could  have  discovered  the  ap- 
proach of  the  switch  engine  in  time  to  have 
sotten  oat  of  the  way  before  being  scmck,  then 
plaintiff  was  nctf  igent,  was  properly  refused,  on 
the  groond  that  it  would  make  neceasary  such 
conduct  on  the  part  of  plaintiff  as  woald  have 
assured  his  discovery  of  the  approaching  engine 
in  order  to  acquit  himself  of  negligence. 

[Ed.  Note.— BS>r  other  caseiL  see  Ratlnads, 
Cent  Dig.  H  1198-1215:  De&  Dig.  %  8B1.*} 

12.  Bazlkoads  (I  351*)— TtTJUBiES  TO  Psuoira 
on  Tbackb— Actions— IirffTBConoKa. 

An  instruction  that,  if  the  jury  believe  the 
evidence,  they  cannot  find  from  it  that  defend- 
ant was  guilty  of  wanton  or  intentional  negli- 
gence, was  properly  refused,  as  the  wanton  or 
intenti^mal  misconduct  under  the  evidence  was 
attributable,  not' to  defendant,  bnt  to  its  serv- 
ants or  agents,  and  also  because  the  evidence 
tended  to  show  that  the  en^neer  saw  ulalntiff 
in  a  position  of  peril,  and  either  negligently 
omitted  to  perform  his  duty  or  else  wantopty 
or  intentionally  cansed  or  allowed  his  engine 
to  fitrike  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dee.  Dlf.  1 851.*] 

13.  Tstax.  (I  251*)— iHsnuonoHs— Afpuoa- 
Txon  TO  Case. 

In  an  action  against  a  railroad  company 
for  Injnries  while  crossing  defendant's  track  by 
beiDC  atmck  by  a  switch  engine  while  plaintiff 
was  endeavoring  to  take  a  train  to  carry  him 
to  his  work  as  a  flagman  in  the  employ  of  de- 
fendant, there  was  no  attempt  made  to  fix  de- 
fendants liability  as  that  of  a  master.  Held, 
tliat  requested  instructions  that  plaintiff  was  not 
entitled  to  the  measure  of  care  that  defendant 
owed  its  employes,  and  that  plaintiff  did  not 
occupy  the  relation  of  employer  to  defendant, 
■o  as  to  entitle  him  to  demand  the  measure  of 
care  from  the  defendant  that  the  law  exsiCted 
with  reference  to  Its  employtei  were  prtverly 
refused  as  abstract 

[Ed.  Note.— For  other  cases,  see  Trial.  Dec 
Dig.  I  251.*1 

14.  RaIUOADS  (I  351*)— iNJtJBIES  TO  PbBSONB 

ON  Tracks— AcTioNB—lNBTBucnoBB. 

An  instruction  that  if  the  Jury  find  for 
plaintiff,  they  can  only  award  him  nominal  dam- 
ages, unless  they  believe  that  his  Injury  was 
pro^mately  canned  by  the  wanton  or  intentIon> 
al  n^igoiee  of  defendant  was  properly  refns> 
ed,  because  It  excluded  plaintiff  fnHO  his  right 
to  recover  compensatory  damages  if  tlie  Jury 
found  that  defendant's  servants  were  n«llgent 
after  discovery  of  plalntUTs  peril  and  his  In- 
jurr  proziniatdy  resalted  therefrom,  piorided 
it  was  also  found  that  plaintiff  was  also  not 
^ilty  of  contributory  negligence. 

[Eld.  Note.— For  other  cases,  see  RailAmds, 
Dec.  Dig.  i  SSI.*] 

Appeal  from  Clrcnlt  Court  Jefferson  Ooon- 
tr;  A.  O.  Lan^  Jadgft 

Action  by  Walter  H.  Johnson  against  the 
ItonlSTtUe  ft  NashvUle  Railroad  Company  for 
Injury.  Fran  a  Judgment  for  plalntUC,  de- 
ttadaat  appeals.  Afllrmed. 

The  pleadings  are  'fnlly  discussed  In  the 
<qdnlon.  The  following  charges  were  re- 
fDsed  to  the  defendant :  (1)  Unnecessary  to 
to  set  out  ^  "If  the  Jnry  beHeve  from  the 


evidence  that  the  plaintiff  at  and  before 
the  time  of  his  accident  and  injury  knew 
that  no  trains  could  approach  him  on  the 
track  on  which  he  was  running  the  engine 
that  struck  htm  from  the  east  when  the 
south-bound  main  line  was  occupied  by  a 
train,  and  It  the  Jury  further  believe  froih 
the  evidence  that  such  was  the  fact,  then 
the  plaintiff  would  not  be  excused  from  look- 
ing In  the  direction  from  which  came  the 
engine  that  struck  him  by  the  fact  If  the 
Jnry  believe  from  the  evidence  that  It  was 
a  fact  that  he  was  looking  in  an  opposite 
direction."  (3)  "If  the  Jury  believe  the  evi- 
dence, they  must  find  from  It  that  the  plain- 
tiff was  himself  guilty  of  negligence."  (4) 
Same  as  S,  and  adds :  "Which  proximately 
contributed  to  his  injury."  (5)  "If.  the  Jury 
believe  from  the  evidence  that  the  plaintiff 
could  have,  by  looking  and  listening,  discov- 
ered the  approach  of  the  switch  engine  In 
time  to  have  gotten  out  of  the  way  of  it 
before  being  strnck  by  It,  thai  the  plaintiff 
was  himself  guilty  of  negligence."  (6)  "If 
the  Jury  believe  the  evidence,  they  cannot 
find  from  it  that  the  defendant  was  guilty  of 
wanton  or  Intentional  n^Ugence."  (7)  "If 
the  Jnry  believe  the  evidence  In  this  case, 
they,  cannot  find,  from  it  that  at  the  time 
ct  the  plalntUTs  Injnrr  be  was  entitled 
to  the  measure  of  care  that  d^endant  owed 
to  Its  employes  by  law."  (8)  *Tbo  plaintiff  In 
this  cause  at  the  time  of  his  Injury  did  not 
ocenpy  with  refoence  to  the  defendant  the 
relation  of  an  employs,  so  as  to  entitle  him 
to  demand  the  measure  of  care  and  duty 
from  dtfendant  that  the  law  exacts  of  de- 
fendant in  the  managemoit  of  its  engines 
and  trains  in  favor  of  Its  emploTfie."  (9)  "I 
cbaxge  yoa  that,  If  jon  beUere  the  evidence 
in  this  case,  yon  cannot  find  from  it  that 
the  plaintiff,  at  the  time  of  his  injury,  oc- 
cupied the  relatfra  of  employfi  as  agabist 
the  defendant  in  snch  sense  as  to  entitle  the 
plaintiff  to  demand  of  defendant  the  meamre 
of  dnty  that  defendant  owed  to  its  em- 
ployes In  ttie  managemoit  of  Its  train  and 
engines:"  (10)  "If  the  Jury  believe  the  evl- 
d«ce  and  find  for  the  plaintiff,  the?  can 
only  award  the  plaintiff  nominal  damages, 
unless  they  believe  from  the  evidence  that 
the  plalntilTs  tnjory  was  proximately  caused 
by  the  wanton  w  Intentional  negligence  of 
the  defendant**  (U)  Afflrmatlve  charge  as 
to  thirteenth  count  (12)  Same  as  to  foor- 
teentli  count  (18)  The  general  afflrmatlve 
charge.  (1^  Afflrmatlve  charge  as  to  first 
count   (10)  Same  as  to  second  count 

The  following  la  a  portion  of  the  oral 
charge  excepted  to:  "After  discovering  a 
person  In  dangerous  proximity  to  the  track 
or  on  the  track,  It  would  be  the  duty  of  the 
person  In  charge  or  control  of  the  ttiglne 
to  take  snch  steps  as  will  avoid  Injuring  the 
person  upon  the  track,  and  a  fallore  to  do 


srw  alksr  sasss  sss  sams  topis  and  ssstten  NUKBSB  ta  Dso.  *  Am.  Digs.  UOT  to  dat«  4  Reporter  Zaduss 


Digitized  by 


Google 


302 


00  SOUTHERN  ItEPOBTEB. 


(Ala. 


BO  would  be  nesaigence  on  tbe  ^rt  of  the 
person  In  charge  of  the  en^ne." 

Tillman,  Ornbb,  Bradley  &  Morrow,  for 
appellant.   Gaston  &  Pettas,  for  appellee. 

McCLBLLAN,  J.  Action  for  iiersonal  In- 
juries. Counts  1,  2.  13,  and  14  were  those 
submitted  to  the  jury.  Connts  1  and  13  as- 
cribe the  Injury  suffered  to  negligence  at- 
tending tbe  operation  of  an  engine  and  cars 
at  or  near  a  public  street  crossing  In  tbe 
city  of  Birmingham.  Counts  2  and  14  purport 
to  impute  the  injury  to  wlllfnl  or  wanton 
misconduct  on  the  part  of  those  in  control 
of  tbe  engine  and  cars  on  the  occasion. 

The  appellant  complains  of  tbe  ruling  be- 
low holding  that  counts  2  and  14  were  not 
defective,  in  that  they  were  silent  in  tbe  es- 
sential averment  that  tbe  agmts  or  servants 
of  the  defendant  were  acting  witiiln  the 
scope  of  tbelr  emidoyment  at  the  time  tbe 
injury  occurred.  Tbe  demurrer  to  count  2 
was  comprised  of  these  grounds:  (1)  That 
tbe  misconduct  was  not  alleged  wltb  suffi- 
cient certainty;  (2)  that  tbe  averment  of 
wanton  or  Intentional  misconduct  was  not 
sufficient.  UndCT  our  statute  (Code  1907,  f 
5340)  it  Is  evident  that  these  grounds  of  de- 
murrer did  not  Bpeeily  the  objection  stated 
above.  Tbey  were  general,  and  were,  bence, 
properly  overruled. 

Tbe  slxUi  ground  of  demurrer  to  count  14 
accurately  specified  the  mentioned  objection 
to  this  count  It  Is  properly  conceded,  in 
substance,  In  brief  for  appellant,  that  there 
are  no  patented  words  for  charging  tbe  mis- 
conduct Imputed  to  have  been  committed  or 
omitted  "within-  the  scope  of  the  servant's 
employment";  but  It  is  correctly  insisted 
that  such  fact  must  appear  in  a  count  in 
Bucb  cases,  in  order  to  render  it  immune  from 
demurrer  taking  the  objection.  Ttiia  count 
did  not  contain  the  express  averment  refer- 
red to.  Does  It  contain  allocations  of  fact 
comprehending  it?  We  are  of  the  opinion 
that  it  does.  It  Is  averred  that  the  defend- 
ant was  engaged,  in  July,  1906,  In  the  busi- 
ness of  operating  a  railroad  and  running 
thereon  engines,  etc.,  for  transporting  per- 
sons and  things  for  blre;  that  "defendant's 
servants  or  agents  then  and  there  operating 
an  engine,  to  which  were  attached  cars, 
wantonly  or  willfully  caused  or  permitted  tbe 
same  to  run  upon  or  against  plalntlf!,"  ttaore* 
by  injuring  him.  The  f<Hrmer  averment  is 
the  basis  for  the  latter,  and  tbe  bitter  can- 
not be  interpreted  without  reference,  to  tbe 
fonner.  The  latter  necessarily  refers  to  the 
business  In  which  tbe  defendfint  was  engaged, 
as  portrayed  is  tbe  former  averment,  and 
tbe  conduct  of  the  servants  or  agents  In  the 
operation  of  tbe  engine,  with  cars  attached, 
necessarily  Implies  that  those  operating  the 
engine  and  cars,  were  doing  so  In  tbe  course 
of  business  In  which  the  defendant  was 
engaged.  To  take  the  latter  averment  as 
capable  of  descrltiing  agents  or  servanta  of 


the  defendant  usnrpli^  tbe  function  of  ex- 
ercising, for  the  master,  a  pn^er  control 
and  use  of  one  of  its  engines,  with  cars  at- 
tached, and  to  this  we  are  urged  for  ap- 
pellant, would  be,  it  seems  clear  to  ns,  to 
Ignore  tbe  antecedent  averment  of  the  busi- 
ness pursued  by  the  defendant,  and  in  Im- 
mediate connection  with  which  tbe  latter 
averment  Is  employed,  descriptive  of  a 
damnifying  result  attending  tbe  operation 
"then  and  there"  of  one  of  defendant's  en- 
gines, etc..  In  tbe  physical  control  of  serv- 
ants or  agents  of  tbe  d^endant.  The  argu- 
ment for  appellant  dpes  not,  we  think,  take 
due  account  of  all  of  the  averments  of  tbe 
count,  hut  rather  would  turn  tbe  Interpreta- 
tion of  the  count  on  the  single  averment  de- 
scribing the  misconduct  of  tbe  defendant's 
servants  or  agents.  A  count  must  be  con- 
strued as  a  whole.  A.  O.  B.  R.  Co.  t. 
Williams.  140  Ala.  230,  87  South.  255.  cited 
for  appellant,  dealt.  In  the  particular  sought 
to  be  applied  on  this  appeal,  with  a  cause 
of  action  attempted  to  be  stated  under  sul)- 
dlvislon  6  of  the  employer's  liability  act 
(Code  1907,  {  8910),  whereby  "charge"  or 
"control"  of  any  signal,  point,  etc.,  are  re- 
quired to.be  averred.  That  decision  can  have 
no  bearing  on  the  present  inquiry,  where  tiie 
relation  of  master  and  servant  Is  not  relied 
on,  In  tbe  pleadlngb  submitted  to  the  Jury,  to 
fix  liability. 

It  is  aigued  that  count  14  was  defective  be- 
cause of  Its  omission  to  charge  such  actual 
knowledge  on  the  part  of  tbe  servants  ot 
defendant  as  would  support  wantonness,  etc.. 
In  tbe  act  taken  or  omitted.  There  was  nn 
ground  of  the  demurrer  to  this  count  taking 
that  specific  objection. 

There  was  no  error  In  overruling  tbe  de- 
murrers to  counts  2  and  14;  and,  for  like 
reasons,  there  was  no  error  In  sustalolng 
plalntllTs  demurrers  to  pleas  ot  contributory 
negligence  as  addressed  to  counts  2  and  14, 
which  counts  charged  wanton  or  willful  mis- 
conduct. 

According  to  plaintiff's  cqntention,  be  was, 
at  tbe  time  of  the  Injury,  en  route  to  take  a 
train  at  the  Twenty-Fourth  Street  crossing, 
where  he  was  Injured,  to  go  to  Boyles,  where- 
at he  was  to  take  up  bis  duties,  as  a  train 
flagman,  on  a  train  of  defendant  to  be  run 
from  Birmingham  to  Montgomery.  There 
were  several  parallel  tracks  at  or  in  this 
crtMsing.  The  evidence  tends  to  show  that 
plaintiff  was  delayed  when  be  reached  a 
point  on  the  sidewalk  between  two  of  the 
tracks  of  the  defendant.  The  occasion  for 
the  delay  was  tbe  approach  or  passage  of  a 
long  freight  train  going  soutb.  It  fnrther  ap- 
pears, from  some  of  the  evidence,  that  plain- 
tiff looked  both  up  and  down  the  track,  next 
that  occupied  by  the  freight  train,  a  half 
minute  before  be  was  stricken  by  an  engine 
on  such  next  track,  and  that  he  was  In  the 
act  of  turning  his  bead  to  again  look.  In  the 
direction  from  which  thls..englne  came,  when 
,  he  was  Injured.'  it  was  shown  that  it  wab 
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customary  for  employgfl  of  the  defendant, 
whose  datles  repaired  their  presence  ,at 
Boyles,  four  miles  north  of  Birmingham,  to 
take  an  employes'  train,  operated  by  the  de- 
fendant between  Blrmlogham  and  Boyles  at 
regular  Intervals,  at  this  crossing.  In  this 
connection  plalntlfTs  counsel  propounded  this 
question  to  plalntitF  as  a  witness:  "I  will 
ask  you  if  It  was  not  a  fact  that  a  bulletin 
was  posted  naming  that  as  one  of  the  places?" 
(meaning  places  at  which  this  employes' 
train  took  up  persons  going  to  their  work  at 
Boyles).  The  objection,  overraled  by  thfi 
court,  to  the  question,  was  that  it  sought  Im- 
material matter.  The  testimony  sought  was 
material  in  the  aspect  that  it  tended  to  show 
the  right  of  the  plaintiff  to  be  at  the  crossing 
on  the  occasion.  -Besides,  from  the  bill,  it 
appears  that  the  question  bad  been  answered 
before  an  objection,  stating  a  ground  there- 
for, was  interposed.  The  objection-  stated 
came  too  late. 

The  proof  tended  to  show  that  an  elec- 
tric street  light  was  swung  and  burning  at 
the  crossing,  and  that  the  engine  inflicting 
the  injury  was  of  the  switch  engine  type, 
with  a  sloping  water  tank.  The  question, 
propounded  to  the  witness  Hopwood.  as  to 
how  near  the  rear  of  the  engine  a  man  on 
the  track  could  be  seen  by  the  engineer  from 
his  place  !n  the  cab,  was  objected  to.  The  ob- 
jection to  the  question  was  that  It  took  no 
account  of  the  headlights.  The  question  was 
then  amended  so  as  to  hypothesize  the  pres- 
ence of  the  electric  street  light,  and  the  ob- 
jection stated  was  relnterposed.  The  court 
properly  overruled  the  objection.  There  was 
a  conflict  in  the  testimony  whether  there  was 
a  iight  on  the  rear  of  this  engine,  it  was  un- 
doubtedly the  right  of  the  plaintiff  to  elicit 
the  opinion  of  Hopwood,  an  experienced  en- 
gineer, under  the  circumstances  hypothesized 
and  supported  by  some  phases  and  tendencies 
of  the  evidence.  One  of  the  Issues  In  the 
case  was  whether  the  engineer  saw  plaintiff 
in  a  position  of  peril,  at  what  distance  from 
him.  and  the  hypothetical  question  sought  evi- 
dence bearing  on  this  issue.  These  consid- 
erations dispose  of  all  the  assignments  except 
those  based  on  the  oral  charge  of  the  court, 
la  one  particular  to  be  stated,  and  on  refused 
^»ecial  charges. 

The  fraction  of  the  oral  charge  set  out  in 
the  bill  is.  abstractly,  a  correct  proposition 
of  law,  though  it  is  also  true  that,  notwlth- 
Etanding  one  may  be  in  a  position  of  danger 
on  or  near  the  track,  the  engine  man  may 
assume,  under  conditlbns  defined  in  many 
cases  here,  that  the  endangered  party  will  re- 
move himself  from  danger.  The  criticism 
asserted  for  appellant  la  that  taken  in  L.  & 
X.  B.  B.  Go.  T.  Young,  153  Ala.  232,  45  South. 
238.  16  L.  B.  A.  (N.  S.)  301.  to  the  there 
quoted  part  of  the  oral  charge  of  the  court 
The  part  of  the  oral  charge  here  criticised  is 
squardy  within  otir  declaration  in  the  Young 
Case.  The  charge  here  was  predicated  upon 
the  &Uare  **to  take  such  steps"  as  would 


avoid  injury.  The  quoted  expression  is  read- 
ily subject  to  an  Interpretation  rendering 
it  the  equivalent  of  the  application  of  proper 
means,  in  proper  order,  set  down  In  the 
Young  Case. 

Special  charges  1  to  15,  Inclusive,  were  re- 
fused to  defendant  That  numbered  1  Is  a 
substantial  duplicate  of  charge  19  given  at 
the  request  of  the  defendant. 

Charge  2  was  properly  refused,  for  the  rea- 
sons. If  not  others,  that  it  was  confusing,  was 
Involved,  and  was  calculated  to  mislead  the 
jury. 

Charges  3  and  4  affirmed  that  the  plaintiff 
was  guilty  of  negligence.  Under  the  evidence 
In  the  case  negligence,  or  contributory  negli- 
gence, vel  non.  of  the  plaintiff,  w^as  plainly 
a  jury  question.  These  charges  were  well 
refused. 

Charge  6  was  correctly  refused,  because  It 
exacted  of  the  plaintiff,  in  order  to  acquit 
himself  of  negligence  in  his  conduct,  such 
cautious  conduct  as  would  have  assured  his 
discovery  of  the  approaching  engine  in  time 
to  have  avoided  it  The  standard,  In  this 
as  in  all  cases,  for  the  measurement  of  con- 
duct with  reference  to  the  ascertainment  ot 
negligence  vel  non,  is  defined  in  Central  of 
Ga.  V.  Porshee,  125  Ala.  215,  216,  27  South. 
1006.  This  charge  would  have  raised  that 
standard.  Dowdell,  C.  J.,  and  Anderson,  J., 
are  of  the  opinion  that  the  charge  was  prop- 
erly refused.  In  that  it  omits  to  hypothesize 
the  failure  of  plaintiff  to  look  and  listen. 

Charge  6  afl3rmed  that  a  belief  of  the  evi- 
dence forbade  a  flndlng  "that  defendant  was 
guilty  of  wanton  or  Intentional  negligence." 
The  refusal  of  the  charge  may  be  justified 
on  the  ground  that  the  wanton  or  intentional 
misconduct  was  attributable,  under  the  evi- 
dence, not  to  the  defendant,  but  to  Its  servants 
or  agents.  But,  Independent  of  that  criticism, 
there  were  tendencies  In  tbe  evidence  from 
which  it  could  have  been  reasonably  concluded 
that  the  engineer,  Ellison,  saw  the  plaintiff 
In  a  position  of  peril,  and  either  negligently 
omitted  to  perform  his  duty  to  avert  Injury, 
or  else  wantonly  or  intentionally  caused  or 
allowed  his  engine  to  strike  plaintiff.  It  was 
shown,  by  some  of  the  testimony,  that  plain- 
tiff was  standing  between  the  track  on  which 
Ellison's  engine  came  and  a  track  on  which 
a  long  freight  train  was  passing;  that  plain- 
tiff's back  or  side  was  toward  Ellison's  en- 
gine; that  he  did  not  see  it  until  struck 
thereby ;  that  the  space — "clearance" — be- 
tween engines  and  cars  on  these  two  tracks 
was  narrow,  so  narrow  as  to  render  it  Elli- 
son testlfled,  dangerous  to  be  there  when 
engines  and  cars  were  simultaneously  using 
both  tracks.  Ellison  testified:  "I  kept  a 
lookout  down  the  crossing  when  I  was  coming 
up  to  it  I  looked  out  for  the  crossing. 
There  is  a  street  crossing  there  to  look  out 
for,  and  also  a  semaphore  there  at  the  rail- 
road  crossing.  I  looked  at  the  semaphore  and 
street  crossing,  too.  Nobody  was  In  my 
sight  As  tbe  engine  was  baokiog  up,  i  first 
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looked  at  street  cronlnK  wben  Z  was  a  car 
,  length  and  a  half  from  It,  60  feet."  Tlie  en- 
gine was  backing,  there  was  some  evidence 
tending  to  show,  when  plalntUt  was  stmcK 
by  It.  An  electric  light  was  bamlng  at  or 
over  the  crossing.  There  was  evidence  that 
the  fireman  said,  presumably  addressing  the 
engineer,  "Whoa  1"  two  or  three  times.  There 
was  testimony  to  the  effect  that  this  engine, 
running  2  to  6  miles  an  hoar,  could  have 
been  stopped  almost  Instantly  by  the  ap- 
plication of  the  emergency  brakes.  These 
are  some  of  the  facta  and  drcumstances  ren- 
dering the  issues  of  negligence  rel  non  of 
defendant's  servants,  of  the  contributory  neg- 
ligence vel  non  of  the  plaintiff,  of  wanton  or 
Intentional  misconduct  vel  non  of  defendant's 
servants,  of  subsequent  negligence  after  dis- 
covery of  plaintiff's  peril,  and  of  contributory 
negligence  vel  non — all  within  the  issues  rais- 
ed by  counts  1,  2,  18,  and  14,  and  pleas 
thereto— triable  by  the  Jnry.  The  Bush  Oase, 
122  Ala.  470,  26  South.  168,  Young's  Case,  su- 
pra, and  B.  R.,  li.  &  P.  Co.  v.  Hendry  Jnng 
(present  term)  40  South.  434,  are  in  point,  In 
the  Important  partlciilars,  on  tbe  court's  duty, 
observed  by  it,  to  nbmlt  these  Issoefl  to  Jury 
for  decision. 

Charges  7,  8.  and  9  had  reference  to  the 
relation  of  master  and  servant,  mentioned  as 
exlstlDA  DDt  thm,  however',      some  of  the 


evidence  offered  by  plalntlfr  In  explanation 
of  his  presence  at  and  purpose  In  going  to  the 
Twenty-Fourth  street  crossing.  None  of  the 
four  counts,  viz.,  1,  2,  13,  and  14,  submitted 
to  the  Jury,  nor  any  pleading  following  them, 
sought  to  fix  liability  through  the  relation  of 
master  and  servant.  No  action  of  the  court 
tended  In  that  direction  or  to  that  result. 
These  chai^  werei,  therefore^  abstract  and 
properly  refused. 

Charge  10  was  faulty,  and  hence  well  re- 
fused, because  it  excluded  the  plaintiff  from 
his  right  to  recover  compensatory  damages, 
at  least,  If,  as  was  possible  under  tbe  plead- 
ing and  evidence,  tbe  Jury  found  that  defend- 
ant's servants  were  negligent,  as  distinguish- 
ed from  the  more  aggravated  misconduct,  aft- 
er discovery  (if  so  found)  of  plaintiff's  peril 
aq^  hla  Injury  proximately  resulting  there- 
from, provided  It  was  also  found  tliat  plain- 
tiff was  not  guilty  of  contributory  n^ig^ce 
bearing  the  necessary  legal  relation  to  sucb 
subsequent  negligence^ 

We  have  considered,  treated,  and  decided 
every  error  assigned  and  urged  for  appel- 
lant, and  find  no  error  In  tbe  record, 
Judgment  la  thenion  ailbnied. 

Affirmed. 

DOWDBUi,  a  3^  and  AMDBR80N  and 
MATFIELD,  JJ..  oonenr 
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UNDERWOOD  T.  UNDERWOOD. 
fSopreme  Court  of  Alabama.   June  10,  1909.) 

1.  Appeal  and  Ebbob  (|  339*)— Tiue  to  Ap- 
peal. 

An  appeal  from  a  decree  on  demurrer,  tak- 
en more  than  80  daya  from  the  rendition  of 
the  decree,  is  not  taken  in  time,  and  the  appeal 
must  be  dismissed. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
£rror,  Dec.  Dig.  {  339  *] 

2.  Appeal  and  Ebbob  ({  4.52*)— Evtect  or  Ap- 

PEAL-^tTRISDICTION  OT  LOWEB  C0t7BT. 

The  trial  court  may  disregard  an  appeal 
from  the  sastaiaing  of  a  demurrer  to  the  bill 
with  leave  to  amend,  allowed  by  the  register 
at  a  time  no  appeal  could  be  talcen,  and  may 
annul  the  allowance  of  the  appeal  and  dismiss 
Che  bill  on  complainant  electing  to  stand  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2212 ;  Dec.  Dig.  i  452.*] 

3.  Bi^nr  (I  245*)— Sustainino  Deuubreb 
TO  Bill  with  Leave  to  Ameitd— Failubb 
TO  Ahehd— Effect. 

Where  complainant  faib  to  amend  his  bill 
on  the  sostaining  of  a  denuiner  thereto,  witb 
leave  to  amend  within  a  specified  time,  the  court 
mnst,  after  the  expiration  of  such  time,  dis- 
miss it 

_rEd.  Note.— For  oUier  cases,  see  Bonity,  Dec. 
Dig.. I  245.*] 

4.  Equity  (|  17*>— Pbotbotion  of  Futube 
Rights  Pebsonaltt. 

Where  there  is  a  future  right  of  enjoyment 
<tf  personal  property,  equity  will  grant  relief 
'•n  a  bill  quia  timet,  where  there  is  any  danger 
bf  lo«  or  deteriwatlon  or  Injury  to  it  in  the 
•i.iDds  of  the  one  entitled  to  the  preaent  pos- 
--.*fcion. 

<Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
I'  «.  «  42 ;  Dec.  Dig.  I  17.*] 

5  WrLLB  (I  014*)— Girra  OF  Febbonal  Psop- 

CBTT— Estate  Cbeated. 

In  cases  of  bequests  of  specific  things, 
»iirh  as  horses,  mules,  wagons,  bucKies,  com, 
r.vrtoa  Bced,  for  the  use  of  one  for  life  with  re- 
mainder over,  the  use  consists  in  the  consump- 
tUm  mt  tlfe  things,  and  the  gift  of  such  property, 
t-i  siofrt  cases,  though  not  necessarily  in  alt, 
a  uf'unts  to  an  absolute  gift 

■ri.  X<\e.— For  other  cases,  see  Wills,  Cent 
in-  I  1,097;  Dec.  Dig.  $  G14.*] 

n  ^rADjya  rt  8*)— Facts  or  CoNCLimiONB 

--PEJISONAL  PBOPBtaTT— SECnBlTT  FBOU  LiFE 

A  bill  by  a  remainderman  of  personal  prop- 
erty against  the  life  tenant  to  require  the  lat- 
ter to  account  for  the  value  of  the  property 
and  praying  for  a  sale  thereof,  which  alleges 
generally  that  the  life  tenant  will  convert  all 
the  property,  without  stating  facts  justifying 
the  conclusion,  Is  insufficient. 
.  (Ed.  Note.— For  other  cases,  see  Pleading. 
Dec  Dig.  i  &•] 

7.  lilFE  B8TATE3  (8  15*)— RiOHT  OF  LWE  TkK- 

Airr. 

A  tenant  for  life  of  real  estate  is  entitled 
to  the  rents  thereof. 

[Ed.  Note.— For  other  cases,  see  Ufe  Estates, 
Cent  Dig.  |  84 ;  Dec.  Dig.  |  15.*] 

8.  Tawm  Estates  (|  21* )—  Pkbsonal  Pbofbb- 

TT, 

A  life  estate  Ip  personalty  gives  the  donee 
the  right  to  consume  such  articles  as  cannot 
be  enjoyed  without  consuming  them,  as  well 
as  the  right  to  wear  out  by  use  such  as  cannot 
be  used  without  wearing  out  and  the  <^ztpnt 

•Fwr  •dwr  CM—  M«  urn*  tepie  and 


of  the  liability  over  to  the  remainderman  must, 
be  governed  by  the  intention  of  the  donor. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  S  30;  Dec.  Dig.  S  21.*] 

9.  Life  Estates  (!S  8,  27*)— Secubitt— Sale. 
Where  a  life  tenant  and  a  remainderman 

claim  under  a  will  bequeathing  personal  prop- 
erty to  the  use  of  the  life  tenant  for  life  with 
remainder  over,  the  intention  of  the  testator, 
determined  from  the  whole  instrument,  controls 
the  rights  of  the  respective  legatees,  and  as  to 
whether  the  property  shall  be  sold,  or  whether 
the  life  tenant  shall  give  securi^  for  the  pres- 
ervation of  the  property. 

fEd.  Note.— For  other  cases,  see  life  Estates, 
Dea  Dig.  {{  6,  27.*] 

10.  LnT  Estates  (SS  6,  27*)-SEOuBnT-SALB. 
A  farmer  devised  a  part  of  his  real  estate 

and  bequeathed  all  of  his  personal  property,  in- 
cluding horses,  mules,  cattle,  hogs,  wagons,  bug- 
gies, and  all  household  and  kitchen  furniture,  to 
his  wife  for  life,  and  provided  that  at  her  death 
the  penonal  property  should  go  to  a  son.  Held, 
that  the  wife  was  entitled  to  use  for  her  own 
benefit  the  personal  property,  and  the  remainder. 
If  any,  passed  at  her  death  to  the  son,  and  he 
could  not  req_uite  the  wife  to  give  security  for 
the  preservation  of  the  personalty  or  require  a 
sale  thereof. 

D^^bKlilf  ^.2]*'" 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Bill  by  W.  H.  Underwood  against  Piety 
J.  Underwood.  From  a  decree  of  dismissal, 
complainant  appeals.  Afflfmed. 

Onnter  &  Gunter,  for  appellant  Marks  & 
Sayre,  for  appellee. 

MAYFIELD.J.  This  was  a  bill  filed  by  a  re- 
mainderman as  to  personal  property,  to  re- 
quire an  account  of  the  Items  and  valne  of 
the  property  received  by  the  life  tenant  un- 
der the  will  of  the  testator,  which  also  vest- 
ed a  remainder  in  the  complainant,  and  pray- 
ed that  all  of  said  property,  or  such  of  it  as 
should  Ix,  be  sold  and  converted  Into  cash 
in  order  to  secure  to  orator,  as  remainder- 
man, his  rights  under  the  fifth  clause  of  the 
will,  and  that  the  use  of  the  pr<^>erty  not 
sold,  and  the  interest  of  the  proceeds  of  that 
sold,  be  secured  to  the  life  tenant,  and  that 
the  property  not  sold  and  the  net  proceeds 
of  that  sold  be  secured  to  orator  as  remain- 
derman. The  life  tenant,  who  was  the  wife 
of  the  testator  (the  conqilalnant,  remainder- 
man, being  the  bod  of  the  testator),  Intei^ 
posed  demurrers  to  the  original  bill,  which 
were  sustained  upon  a  hearing,  vltti  leave  to 
amend  on  the  9th  day  of  August,  1907.  On 
the  20th  day  of  August,  1907.  in  response 
to  a  request,  the  court  assigned  definite 
grounds  for  sustaining  the  demurrers.  The 
order  states  that  each  and  every  ground  of 
the  demurrer  Is  well  taken,  except  the 
one  which  recites  that  the  auctions  of  the 
bill  are  merely  a  statement  of  the  conduslona 
of  the  pleader.  Complainant  amended  his 
bin  on  the  30th  day  of  August,  1007,  and  to 
the  amended  bill  the  respondent  again  Inter- 
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posed  her  demurrers,  upon  the  same  ^ronndB 
Interposed  to  the  original,  and  certain  ad- 
ditional grounds.  This  demurrer  was  heard 
on  the  7th  day  of  September,  1907.  The  de- 
murrer was  sustained  by  the  court,  and  the 
complainant  was  allowed  until  the  first  day 
of  the  next  term  In  which  to  amend  his  bill. 
On  the  24th  day  of  October  complainant  ap- 
plied for  an  appeal  and  gave  security  for  the 
costs,  and  notice  of  the  appeal  was  on  the 
same  day  Issued  by  the  register  and  served 
upon  the  respondent.  On  the  13th  day  of 
November,  1907,  the  judge  of  the  court  set 
aside  or  annulled  tbe  order  allowing  an  ap- 
peal from  the  decree  on  demurrer,  on  the 
ground  that  it  was  taken  after  the  lapse  of 
30  days,  and,  the  complainant  standing  by 
his  bill  and  declining  to  amend,  the  Judge 
dismissed  tbe  bill  out  of  tbe  court  and  taxed 
the  complainant  with  tbe  costs.  From  this 
decree  of  dismissal  tbe  appeal  is  taken,  and 
complainant  here  assigns  as  error  tbe  sus- 
taining of  the  demurrers  to  the  original  bUl 
and  to  the  amended  bill  and  the  dismissing 
of  the  bill  without  prejudice. 

The  appellee  moves  to  dismiss  the  appeal 
for  that  It  was  not  taken  within  the  time 
required  by  law,  in  that  the  first  appeal  al- 
lowed by  tbe  register  was  more  than  30  days 
after  tbe  sustaining  of  the  demurrer,  .and 
for  that,  after  this  appeal  was  taken,  the 
Judge  or  chancellor  had  no  power  or  au- 
thority to  make  any  further  orders  or  to  set 
aside  the  appeal  allowed  by  the  register.  It 
requires  no  argument  or  authority  to  show 
that.  If  the  first  appeal  Is  the  only  one 
shown  by  tbe  record,  it  should  be  dismissed, 
liecause  It  Is  upon  a  decree  on  demurrer 
and  was  taken  more  than  30  days  from  the 
rendition  of  the  decree ;  but,  of  course,  no 
appeal  could  be  taken  at  the  time  tbe  at- 
tempt was  made  by  the  complainant  and  the 
register  to  jjerfect  the  appeal.  It  was  whol- 
ly void  because  not  authorized.  The  trial 
court,  or  this  court,  could  not  give  or  accord 
It  any  validity,  and  there  was  nothing  Im- 
proper In  tbe  trial  court's  disregarding  it. 
Consequently  the  appeal  Is  taken  from  the 
decree  of  November  13,  1907. 

It  does  not  appear  that  any  application 
was  made  by  the  complainant  to  be  allowed 
to  further  amend ;  but  It  is  affirmatively 
shown  that  he  declined  so  to  do.  It  like- 
wise does  not  api>ear  that  he  requested  tliat 
tbe  bin  be  dismissed  without  prejudice  or 
upon  the  motion  of  the  complainant ;  all  that 
the  record  shows  being  that  the  complain- 
ant had  failed  to  amend  his  bill  from  the 
7th  day  of  September,  1907,  until  the  13th 
dny  of  November,  1907,  and  that  he  was 
allowed  time  within  which  to  amend  his  bill, 
when  tbe  demurrer  was  sustained.  There 
was  no  other  course  open  to  the  trial  court 
than  to  dismiss  tbe  bill;  the  demurrer  hav- 
ing been  sustained,  and  the  complainant  de- 
clining to  amend.  We  find  no  error  In  any 
of  the  orders  or  decrees  of  the  trial  court 
iu  this  matter.  Tbe  bill,  we  think,  la  wholly 


insufficient  as  one  upon  which  to  grant  the 
relief  prayed,  or  any  other  relief,  so  far  as 
Its  allegations  show. 

It  Is  true,  as  stated  by  this  court  in  the 
case  of  Bethea  v.  Bethea,  116  Ala.  271,  22 
South.  663  (quoting  from  the  language  of 
Mr.  Justice  Story),  that:  "Where  there  Is 
a  future  right  of  enjoyment  of  personal  prop- 
erty, courts  of  equity  will  now  interpose  and 
grant  relief  upon  a  blli  quia  timet,  where 
there  is  any  danger  of  loss  or  deterioration, 
or  Injury  to  it  in  the  hands  of  tbe  party  who 
is  entitled  to  the  present  possession*' — citlne 
a  number  of  Alabama  cases.  We  cannot 
agree  with  counsel  for  the  appellant  that 
tbe  case  made  by  this  bill  Is  as  strong  as, 
or  stronger  than,  any  of  the  cases  refwred 
to.  It  appears  from  tbe  bill  that  tbe  testator 
was  the  husband  of  the  life  tenant  and  the 
father  of  tbe  remainderman,  and  tbat,  after 
disposing  of  bis  real  estate  by  the  fourth 
item  of  bis  will,  he  gave  all  hla  personal 
property  to  his  wife,  the  respondent,  during 
her  life,  and  at  her  death,  to  conqdalnant 
her  son.  The  langu^  of  the  will  la  aar*  fol- 
lows: "Item  4.  I  further  hereby  will  to 
my  wife,  Piety  J.  Underwood,  for  her  use 
and  benefit  during  ber  life,  all  of  my  per- 
sonal prt^erty  iDdndlng  taoiaes,  mules,  cat- 
tle, bogs,  wagons,  buE^,  etc.,  and  all  house- 
hold and  kitchen  furniture,  and  at  ber  death 
tbat  said  personal  property  I  will  to  my  aon. 
William  H.  Underwood." 

Tbe  bill  ctmtaliu  an  Inventory  of  the  prop- 
erty, whldi  la  made  an  exhibit,  which  shows 
one  mule,  one  bwse,  cow  and  calf,  a  wagon, 
a  buggy,  and  hamesa,  from  $125  to  $140  In 
casta,  tbe  proceeds  of  the  sato  of  cotton  rais- 
ed upon  the  lands,  cotton  seed,  plow  ^tools, 
50  bushels  or  more  of  com,  fodder,  fltc.,  a 
watch  and  chain,  and  hoiuebold  and  kl^cben 
furniture.  It  clearly  appears  that  It  Vwas 
tbe  Intention  of  tbe  testator  that  bis  vhfe 
should  have  tbe  use  of  this  property  during 
her  life,  and  that  If  anything  remained  at 
ber  death  It  would  go  to  the  complainant  or 
remainderman.  To  sell  this  pr<^>erty  and 
allow  the  wife  tbe  Interest  only  would  entire- 
ly defeat  the  purpose  of  the  will;  while  to 
require  ber  to  give  bond  or  security  for  tbe 
same,  to  the  remainderman,  to  secure  hla 
rights  under  the  will,  might  entirely  d^rlre 
ber  of  any  benefit  to  be  derived  from  tbe 
property,  and  might  impose  upon  ber  a  bur- 
den which  she  could  not  discharge.  The 
use  of  by  far  tbe  greater  part  of  tbe  proper- 
ty— that  is,  tbe  most  valuable  imrtlon  of  It — 
would  of  necessity  consume  tbe  propertj-. 
The  life  tenant  may  outlive  the  mule,  the 
horse,  or  tbe  cow;  and  the  use  of  the  wagon, 
buggy,  and  harness,  the  cash,  cotton  seed, 
corn,  and  fodder,  and  farming  utensils,  for 
any  great  length  of  timet  of  course  would 
consume  tbem.  It  is  this  use,  during  ber 
life,  whether  tbat  period  be  long  or  short, 
to  which  she  is  entitled,  and  to  take  this 
property  and  sell  It,  or  to  sell  tbe  other 
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pTopertj  wblcSi  might  not  be  dMtroyed  hy 
Its  use,  such  as  taouseliold  and  kitchen  tax- 
nitare,  would  be  somethliw  clearly  beyond 
the  intntlon  of  the  testator. 

If  any  wrong  or  fraud,  on  the  part  of  the 
life  tenant,  wsa  shown,  or  If  It  appeared  that 
the  property  was  being  daimed  by  some  per- 
son not  oititled  to  It,  or  that  one  was  claim- 
ing the  interest  of  the  remainderman  rather 
tlian  tliat  of  the  Ufe  tenant,  there  would  be 
some  ground  for  equity  to  Interpose,  to  pre- 
serve the  property;  but  interposition  of  a 
court  of  equity,  bo  far  as  appears  from  this 
bUl,  would  defeat  the  rights  of  the  life  ten- 
ant, rather  tban  protect  the  rights  of  the 
r«nainderman.  It  certainly  cannot  be  a  rea- 
son for  depriving  the  life  tenant  of  property, 
or  of  the  use  of  iwoperty,  to  which  she  is 
legally  and  equitably  entitled,  that  tliat  Is  the 
only  property  she  has,  and  that  If  she  dies 
soon  raoQ^  some  other  party  will  have  a  re- 
version or  remainder  in  the  same  pn^rty. 
Nor  is  It  any  ground  for  such  a  deprivation 
that  the  life  tenant  has  denied  the  remain- 
derman the  right  to  the  possesBlon  of  the 
property,  or  that  she  has  converted  a  part 
of  it  Both  in  law  and  in  equity  she  was  en- 
titled to  the  poBBBssion  of  all  the  property, 
and  was  entitled  to  convert  a  part  of  It,  be- 
cause, by  its  very  nature  and  character,  the 
use  thereof  by  the  life  tenant  would  of  ne- 
cessity consume  it — and  this  is  especially 
true  of  all  the  most  valuable — If  the  life 
tenant  should  live  long  enough.  In  cases  of 
l>eQue8t8  of  speclflc  things,  such  as  the  most 
valuable  in  this  case — horses,  mnles,  wagons, 
buggies,  corn,  cotton  seed — for  the  use  and 
t>eneflt  of  a  person  for  life,  the  use  of  such 
property  of  necessity  consists  in  the  con- 
sumption of  it  Consequently  a  gift  of  such 
property  for  life.  In  most  cases,  though  not 
necessarily  In  all,  amounts  to  an  absolute 
gift  for  the  very  apparent  reason  that  the 
use  of  the  property  and  the  property  itself 
cannot  exist  separately.  It  Is  true  that  the 
bill  contains  a  general  averment  that  the 
life  tenant  would  convert  It  all ;  but  no  facts 
are  sbown  to  Justify  this  presumption  or 
conclusion,  and  It  is  something  that  the  trial 
court  nor  this  court  could  not  Imow.  It  is 
a  conclusion  to  be  drawn  from  the  facta,  and 
there  are  certainly  no  facts  set  forth  which 
would  justify  the  conclusion. 

The  inventory  shows  one  article  to  be  cash 
arising  from  rent  of  land  of  deceased.  The 
bill  does  not  show  whether  the  respondent 
was  given  a  life  estate  in  these  lands  or  not 
If  she  was,  she  was  entitled  to  the  rents; 
tliat  is  to  say,  if  she  had  the  same  interest 
in  the  lands  that  she  did  in  the  personal 
property.  This  was  the  very  interest  which 
she  acquired.  Consequently  it  was  her  prop- 
erty, and  as  to  It  the  complainant  would  have 
no  interest  On  the  other  hand,  If  the  lands 
beltmged  to  the  complainant  after  the  death 
of  the  testator,  then  the  item  has  no  place 
in  this  bilL  Personal  property  is  so  transi- 


tory and  destructible  in  Its  nature  that  tibe 
right  to  enjoy  It  during  life  necessarily  car- 
ries with  it  prlTil^es  which  do  not  heloiv 
to  the  grant  of  life  estate  In  lands.  A  life 
estate  in  personal  property  undoubtedly  gives 
the  donee  the  right  to  consume  such  articles 
as  cannot  be  enjoyed  without  conanmlng 
them,  as  wcU  as  the  rtght  to  wear  out,  by 
use,  SDch  as  cannot  be  used  witiiout  wearing 
out  Tlie  extent  -of  liability  over,  to  a  re- 
mainderman, is  to  be  governed  by  the  inten- 
tion of  the  d<mor,  as  manifested  In  the  In- 
strument which  evidences  the  gift;  and,  If 
the  parties  claim  under  a  will,  the  Intention 
of  the  testator  Is  to  be  collected,  not  from 
the  particular  dause,  but  from  the  whole  in- 
strument Personal  property  is  either  wholly 
consumed  or  at  least  impaired  by  use.  The 
person  entitled  to  the  use  has  the  right  to 
enjoy  and  use  all  the  property,  according  to 
its  character  and  nature.  Those  to  be  con- 
sumed become  his  alwoiute  property,  while 
things  not  to  be  consumed  may  be  put  to  the 
use  for  whidi  they'  wwe  designed,  and  at 
the  terminatiim  of  the  life  estate  they  go  to 
the  remainderman.  Holman's  Case,  24  Pa. 
174;  Stoner  &  Barr's  Case,  2  Fa.  428.  45 
Am.  Dec.  608 ;  Baskln's  Case.  3  Pa.  304,  45 
Am.  Dec.  611 ;  Armiger  v.  Reltz,  91  Md.  334, 
46  AU.  990;  Sutphen  v.  Ellis,  35  Mich.  446. 

We  know  of  no  reason  why  the  Intention 
of  the  testator  should  not  control,  In  deter- 
mining what  rights,  interest,  etc.,  the  re- 
spective legatees  shall  take,  in  cases  like 
this — whether  the  property  shall  be  sold  for 
Its  preservation  for  the  remainderman,  wheth- 
er the  Ufe  tenant  shall  be  required  to  give 
security  for  Its  preservation  and  its  delivery 
to  the  remainderman  at  the  termination  of 
the  life  estate.  While  the  entire  will  Is  not 
set  out  In  this  case — and  consequently  we 
cannot  construe  It  as  a  whole — yet,  from  what 
does  appear,  It  seems  that  a  farmer  left  a 
will,  by  which  he  devised  and  bequeathed  a 
part  at  least  of  his  lands  to  his  wife,  for  life, 
with  a  remainder  to  his  son,  and  all  of  his 
personal  property  (some  of  which  Is  speci- 
fied by  items,  showing  that  they  were  neces- 
sary for  farming  and  housekeeping)  to  his 
wife,  during  her  life,  with  a  remainder  to 
his  son.  The  conclusion  Is  Irresistible  that  It 
was  not  Intended  that  this  property  should 
be  sold,  and  the  interest  of  the  fund,  only, 
be  used  by  the  wife,  the  principal  and  ac- 
cumulation to  go  to  the  remainderman ;  but 
that  the  wife  should  use  it,  during  her  life, 
for  the  purposes  for  which  It  was  suitable 
and  intended  to  t>e  used,  and  for  her  own 
Iwnoflt  during  her  life,  and  that  the  remain- 
der, If  any,  at  her  death,  fibould  go  to  his 
son.  To  sell  this  property  for  the  purposes 
sought  in  this  bill,  or  to  require  the  life 
tenant  to  give  security  for  its  preservation 
and  delivery,  would  clearly  defeat  the  Inten- 
tion of  the  testator,  rather  than  promote  it 

The  bill  was  unquestionably  subject  to  de- 
murrer interposed,  and,  complainant  dedlu- 
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Ing  to  ftmend,  no  other  coum  was  apm  bat 
to  dlsmtss  It;  and.  If  any  Injury  resulted 
from  dismissing  tals  bill*  it  was  bis  own 
fault 

The  decree  of  the  lower  court  Is  ofBrmed. 
Afflrnied> 

DOWDELL,  C.  J.,  and  SIMPSON  and  Uo 
CLELLAN,  33.,  concur.  - 


W.  T.  ADAMS  MACH.  CO.  T.  TURNER. 

(Supreme  Conrt  of  Alabama.    May  24,  1909. 
Rehearing  Denied  June  30,  1909.) 

1.  Sales  ({  2S5*)--WAKnAiTTT— CoNsniucnoR 

— CoNDrEIONS  Pbeckdewt. 

A  coDtract  of  Bale  of  machinerjr  contained 
a  warranty  and  a  separate  and  distinct  clause 
proTiding  that  notice  of  defects  should  be  civen 
to  the  seller  within  10  days  after  the  machiuery 
was  received,  or  the  same  should  be  deemed 
waived:  the  seller  reserving  the  rtgbt  to  far- 
nisb  aJl  material  and  lahor  to  correct  the  de- 
fects. Held,  that  the  notice  was  not  a  condition 
precedent  to  a  recovery  for  bieacb  of  the  wai^ 
ranty. 

[Ed.  Note.-~ror  other  cases,  see  Sales,  Cent. 
Dig.  i  806;  Dec  Dig.  |  285.*] 

2.  Saxes  (t  262*)— Wabbantt— Exakivation 

BY  BUTEK. 

A  buyer  may  rely  on  an  express  warranty, 
except  as  to  patent  defects  obvious  on  casual 
inspection,  and  is  not  bound  to  make  any  ex- 
amination. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  738;   Dec.  Dig.  |  262.*] 

8.  Sales  (S  280*)— Wabbantt— Inspection  bt 

BUTEB— CONffraUCTION   OF  CONTBACT, 

A  stipulation  in  a  contract  of  sale  of  ma- 
chinery, with  warranty,  tbat  if  anything  was 
"found"  defective,  notice  thereof  should  be  ^ven 
to  the  seller  within  10  days  after  the  machinery 
was  received,  the  seller  reserving  the  right  to 
correct  the  same  and  to  furnish  the  material 
and  labor  to  obviate  the  defect,  did  not  require 
the  buyer  to  Inspect  the  machinery  with  a  view 
to  giving  the  notice. 

gid.  Note^For  other  cases.  Bee  Sales,  Cent 
.  I  794;  Dec.  Dig.  |  280.*] 
4.  Sales  (S  2SG*)— Wabbantt— OppOBTumrT 
TO  Selleb  TO  Remedt  DErscTS— Cohstbuc- 

TION  OF  CONTBACT- 

Uuder  a  contract  of  sale  of  machinery,  with 
warranty,  providing  that  notice  of  defects  should 
be  given  to  the  seller  within  10  days  after  the 
machinery  was  received,  and  the  seller  allowed 
to  correct  the  same,  and  that  no  claim  for  any 
material  furnished  or  worit  done  by  the  buyer 
shall  be  allowed,  as  the  seller  reserved  the  right 
to  furnish  the  material  or  do  the  work,  the 
dependent  right  of  the  seller  to  furnish  the  ma- 
terial or  do  the  work  became  extinct  on  ex- 
piration of  the  10  days  within  which  to  report 
discovered  Imperfections  to  the  seller. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  I  809 ;  Dec.  Dig.  |  286.*] 

6.  Evidence  (5  539*)— Opinioct  Evidehce— 

Qualification  as  Expebt. 

A  witness,  who  qualified  as  an  expert  ma- 
chinist with  reference  to  the  setting  up  and  op- 
eration of  engines  and  boilers,  was  properly  per- 
mitted to  state  that  in  his  opinion  an  engine 
and  boiler  were  properly  set  up. 

[EA.  Note.— For  other  cases,  see  Evidence, 
Cent,  Dig.  I  2349;  Dec.  Dig.  i  639.*] 


6.  Dakaobs  (1 1^^— PzxAOiira— OsjECnoNB. 

An  objection  that  no  averment  of  damage 
appears  in  the  complaint  should  be  taken  to  the 
pleading,  and  not  by  a  requested  charge. 

tS4.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  {  162  ;*  Pieadlqg,  Cent  Dig,  1  13721 

7.  Trial  (j  244*)  —  Instbtjotions  —  Unoub 
Pboiunence  to  Pabtioulab  Mattebs. 

A  requested  charge,  in  an  action  for  breach 
of  warranty,  that  it  was  the  duty  of  the  jury 
to  look  to  the  time  when  the  buyer  made  com- 

Slaint  to  the  seller  to  determine  whether  any 
efect  existed  at  the  time  the  machinery  was 
sold,  was  properly  refused  as  selecting  and  em- 
phasizing one  element  of  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  11  577-581 ;  Dec  Dig.  |  244.*] 

Appeal  ttom  Circuit  Gonr^  Madison  Coon- 
tyi  D.  W.  Speake,  Judge. 

Action  by  H.  C.  Turner  against  the  W. 
T.  Adams  Machine  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  lasnes  on  which  the  case  was  tried, 
together  with  the  facts  of  the  same,  suffi- 
ciently appear  In  the  oplulon  of  the  court. 
The  following  charges  were  refused  to  the 
defendant:  (1)  General  affirmative  charge. 
(2)  "It  Is  the  duty  of  the  jury  to  look  at 
the  time  when  the  plaintiff  made  complaint 
to  the  defendant  to  determine  whether  any 
defect  existed  in  the  engine  and  boiler  at 
the  time  the  defendant  sold  the  engine  and 
boiler  to  the  plaintiff."  (3)  "Under  the  terms 
of  the  contract  offered  In  evidence  the  plain- 
tiff had  no  right  to  purchase  materials  or 
employ  labor  and  charge  the  defendant  with 
the  same  without  first  giving  the  defendant 
an  opportunity  to  furnish  said  material  and 
labor  In  the  repair  of  the  engine  and  boiler." 
(4)  "Neither  count  of  the  complaint  avers 
that  the  plaintiff  sustained  any  Injury  in 
the  alleged  breach  of  warranty  In  the  sale 
of  the  engine  and  boiler,  and  without  an 
averment  of  Injury  the  jury  cannot  by  their 
verdict  assess  damages  against  the  defend- 
ant" (5)  "It  was  the  duty  of  the  plaintiff 
within  10  days  after  the  receipt  of  the  boiler 
to  examine  it,  and  If  on  such  examination  the 
scales  could  have  heea  discovered  In  the 
boiler,  the  facts  should  hare  been  reported  in 
writing  to  the  defendant;  and  If  the  Jury 
find  from  the  evidence  that  no  such  examina- 
tion was  made  the  plaintiff  Is  not  entitled  to 
recover  damages  for  any  such  defect"  (6) 
"Under  the  terms  of  the  contract  executed 
by  the  parties  to  this  action,  it  was  the  duty 
of  the  plaintiff  within  10  days  after  the 
machine  was  received  to  give  notice  in  writ- 
ing, to  the  defendant  of  any  defect  In  the 
engine  and  boiler  sold  by  the  defendant  to 
the  plaintiff;  and  If  tbe  jury  find  from  the 
evidence  In  this  case  that  the  plaintiff  did 
not  give  such  written  notice  within  10  days 
from  the  day  the  goods  were  received,  tbe 
plaintiff  cannot  maintain  this  suit,  and  the 
verdict  of  the  Jury  sboold  be  tor  tbe  defend- 
ant" 
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Cooptf  ft  Coop«,  tot  appellant.  S.  S. 
Pleasants  and  Lanier  ft  Pride,  for  appellee. 

MnnT.B!T.T.Aw,  J.  Actlon  by  vendee 
against  TndOT  tcx  bteadi  of  warranty  In 
respect  of  macblnoy,  engine,  and  boiler. 

Unlecs  controlled  to  tbe  contrary  by  the 
legal  questions  to  be  determined,  It  is  prac- 
tical^ conceded  by  counsel  for  appellant 
tbat  die  lasoea  were  for  tbe  Jury's  decision. 

Tbe  main  legal'  Inqnliy  arises  otot  the 
cottstmctlon  of  tbe  wrlttm  contract  between 
tbe  parties  for  the  purchase  of  the  ma- 
chinery. One  ct  the  presently  important 
features  of  tbe  Instrument  Is  this:  "It  is 
agreed  that  the  date  for  delivery,  whether 
express  or  implied,  Is  subject  to  delay  caus- 
ed by  strikes,  fires,  acddenta  or  cause  be- 
yond the  control  of  W.  T.  Adams  Machine 
Company,  and  If  anything  1b  found  short, 
broken,  defective  or  not  as  specified,  notice 
thneof  shall  be  given  In  writing  to  said 
company  within  ten  days  after  machinery 
Is  received  by  me  (or  us)  that  said  company 
may  correct  same,  or  same  shall  not  be  allow- 
ed, and  no  claim  for  any  material  furnlBbed 
or  work  dcme  by  me  (or  us)  shall  be  allowed 
as  said  company  reserves  the  right  to  fur- 
nish said  material  or  work."  The  other  Im- 
portant feature,  following  the  word  "war- 
ranty," which  Is  In  large  type.  Is  this:  "The 
above-described  machinery  Is  warranted  to 
be  made,  or  that  It  will  be  made  of.  good 
material,  and  when  correctly  and  properly 
set  and  adjusted  that  It  will  do  as  good 
work,  as  ordinary  machinery  of  same  class 
and  Blse."  The  complaints  against  the  ma- 
chinery's perfection,  said  by  the  plaintiff  to 
have  wrought  a  breach  of  the  general  war- 
ranty quoted,  consisted:  (1)  That  the  wrist 
pin  on  the  crank  shaft  of  the  engine  was 
not  true,  thereby  causing  the  engine  to  knock, 
at  times,  violently;  (2)  that  the  boiler  would 
not  produce  tbe  requisite  pressure  of  steam 
for  one  of  its  class— the  result  claimed  being 
that  the  machinery  failed,  though  properly 
Installed  and  operated,  to  do  the  work  of 
other  machinery  of  like  class  and  size.  No 
written  notice  within  10  days  after  the  re- 
ceipt of  the  machinery  of  the  Imperfections 
stated  having  been  given,  as  was  conceded 
by  the  plaintiff,  the  appellant  contended  be- 
low, and  does  here,  that  the  plalntUT,  by  tbe 
terms  of  the  contract,  could  not  maintain 
tbls  action;  the  legal  effect  of  the  stipula- 
tion being  to  condition  a  claim  for  a  breach 
of  the  quoted  express  warranty  contained  in 
the  contract  upon  an  examination  of  the 
machinery  within  the  time  specified  and  the 
giving  of  written  notice  to  the  company  of 
any  of  the  imperfections  enumerated  In  the 
provision  discovered  about  the  machinery. 
We  cannot  agree  with  counsel  in  tbe  Btated 
Insistence.  Our  reasons  will  be  briefly  set 
down: 

The  structure  of  the  contract  gives  no  In- 
timation that  the  comprehensive  warranty 
written  in  it  is  qualified  to  the  extreme  d^rce 


to  which  the  Insistence  leads,  vis.,  as  a  con- 
dition precedent  to  the  availing,  upon  occa- 
sion, of  the  warranty  declared.  The  a»> 
serted  condition  precedent  Is  written  In  an- 
other and  different  part  of  the  tnstrnmoit 
and  makes,  in  terms,  no  reference  whatever 
to  tbe  warranty  later  appearing  therein. 
It  would  seem  that  a  provision  having  so 
great  an  effect,  as  Is  contended,  upon  tbe 
rights  of  the  parties,  as  elsewhere  provided 
in  the  instrument,  would  not  be  Incorporated 
so  disconnectedly  with  reference  to  the  war- 
ranty expressly  given  th«eln.  Furthermore, 
there  is  no  express  requirement  that  tbe 
vendee  examine  tbe  machinery  within  10 
days  after  Its  receipt;  and,  In  that  state 
of  tbe  provision,  we  think  the  rule  applies 
that  permits  tbe  vendee  to  rely  upon  the 
warranty,  except  with  respect  to  obvious 
imperfections,  external  and  v^ible  to  the 
vendee  upon  casual  Inspection.  Brown  v. 
Freeman,  79  Ala.  406,  410;  Tabor  v.  Peters, 
74  Ala.  00,  49  Am.  Rep,  804.  The  defects 
complained  of  do  not  appear  to  have  beeh  of 
an  obvious  character.  Indeed,  there  Is  no 
proof  that  such  was  their  character;  and, 
on  the  contrary,  the  defense  was,  as  appears, 
that  they  did  not  exist  at  all.  The  proof 
uncontradicted!  y  shows  that  more  than  10 
days  elapsed  after  the  receipt  of  the  ma-  - 
chlnery  and  before  It  was  fully  installed. 
The  application  of  the  contended  for  effect 
of  the  notice  feature  of  the  contract  would 
result  In  au  Important,  vital  qualification  of 
the  warranty  given  the  vendee.  It  Is  a  neces- 
sary Inference  from  the  record  that  the  im- 
perfections In  both  the  engine  and  boiler 
could  only  be  discovered,  short  of  an  ex- 
amination, after  their  'Use  and  operation; 
and,  If  this  be  true,  the  10-day  limitation,  as 
Interpreted  for  appellant,  would  have,  it  is 
readily  conceivable,  deprived  the  vendee 
of  several  features  of  tbe  warranty  in  the 
Instrument.  It  Is  not  reasonably  possible 
that  the  parties  so  Intended  in  this  contract. 
If  Rppellnnt's  contention  Is  sanctioned,  the 
reception  of  the  machinery  put  in  operation 
a  10-day  limitation  that  to  obviate  the  con- 
sequences of  which  the  vendee  must  have, 
for  all  practical  purposes,  become  most  sltlll- 
ed  and  Industrious  to  detect  what,  within  tbe 
rule  before  stated  as  to  obvious  and  latent 
defects.  It  may  have  been  hardly  possible. 
If  indeed  so,  to  accomplish,  and  this  not- 
withstanding tbe  warranty  apparently  {^ven. 
That  he  assumed  any  such  unreasonable  ob- 
ligation under  this  instrument  cannot  be 
held. 

But,  aside  from  tbeee*  constderatlons,  It 
seems  clear  to  us  that  by  no  rational  construc- 
tion of  the  provision  with  respect  to  the  no- 
tice can  it  he  said  that  any  duty  or  obligation 
was  assumed  by  the  vendee  to  inspect  with  a 
view  to  giving  the  notice  stipulated.  The 
condition  to  tbe  notice  Is  If  certain  Imper- 
fections or  absences  are  found.  Evidently 
the  whole  purpose  was  to  give  the  vendor 
the  opportunity  to  correct  the  mistake,  er- 
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xotf  or  ImperfecUon  If  tb^  came  to  the 
knowledge  of  the  vendee  within  10  days  and 
to  stipulate,  on  that  condition,  against  the 
Tendee's  Incurring,  for  the  vendor's  ultimate 
satisfaction,  liabilities  In  the  way  of  the 
perfection  of  the  machinery.  The  whole 
provision,  when  read  together,  confirms  the 
interpretation  stated.  Whatever  may  be  in- 
cluded in  the  terms  descriptive  of  the  Im- 
lierfectlons  enumerated,  it  la  not  shown  in 
this  case  that  such  knowledge  as  affords 
the  condition  for  the  giving  notice  was 
possessed  by  the  vendee  within  10  days  after 
he  received  the  machinery.  The  condition 
Itself  being  absent,  the  requirement  (if  so) 
did  not  exist  Since  the  10  days  provided 
within  which  the  discovered  Imperfections 
should  be  reported  to  the  vendor  had  ex- 
pired after  the  receipt  of  the  macblnery,  it 
Is  hardly  necessary  to  add  that  the  depend- 
ent thereon  right  of  the  vendor  to  furnish 
the  material  and  do  the  woi^  became  ex- 
tinct; for  the  provision  against  claims  for 
material  furnished  or  woric  done  obviously 
refer  to  the  antecedent  stipulations  in  that 
connection.  The  motive  for  such  provision 
against  claims  evidently  was  to  retain,  un- 
der the  conditions  defined  just  preceding,  the 
right  to  correct,  under  the  vendor's  6ui>er- 
vtsion,  mistakes,  errors,  or  Imperfections  in 
the  subject  of  the  sale.  If  read  as  a  stipu- 
lation against  all  claims  arisiDg  out  of  the 
repair  or  the  completion  of  the  article,  Its 
effect  would  be  to  impair  to  a  large  degree 
the  warranty  expressed  In  the  contract. 

Counsel  for  appellant  here  pressed  upon 
our  attention,  as  properly  influential  on  the 
inquiry  treated,  the  following  authorities. 
Lewis  V.  Hubbard,  1  hea,  430,  27  Am.  Rep. 
775;  Fahey  v.  Esterley  Co.,  3  N.  D.  220,  55 
N.  W.  580.  44  Am.  St.  Rep.  554;  Main  v. 
Griffin,  141  N.  C.  43,  53  S.  E.  727;  Russell 
V.  Muraock,  79  lowa,  101,  44  N.  W.  237,  18 
Am.  St.  Rep.  348;  Davis  v.  Case  Co.  (Ky.) 
80  S.  W.  1145.  The  contracts  considered 
In  these  decisions  were  very  different  from 
that  in  hand.  They  provided  that  notice  to 
the  vendor,  etc.,  of  defects  discovered,  etc., 
should  be  given  either  at  once  or  within  a 
reasonable  time.  Reference  to  the  quoted 
provision  from  the  contract  before  us  will 
demonstrate  the  entire  lacl^  of  application 
here  of  what  was  held  in  the  decisions  noted. 
The  witness  Newly  had  qualified  as  an  ex- 
pert machinist  with  reference  to  the  setting 
up  and  operation  of  engines  and  boilers.  He 
was,  hence,  properly  permitted  to  give  It  as 
his  opinion  that  the  engine  and  boiler  were 
properly  set  up. 

As  stated  before,  the  issues  in  the  case 
were  for  the  Jury;  each  of  them  finding  sup- 
liort  In  tendencies  of  the  evidence.  The 
weight  of  the  evidence  Is  not  so  palpably  op- 
posed to  the  verdict  as  would  warrant  us, 
under  the  oft-written  rule  here,  In  disturb- 
ing it   There  was  no  error  In  refusing  the 


afiannatlve  charge  to  the  defendant,  nor  In 
overruling  its  motion  for  a  new  trial  upon 
the  ground  directed  against  the  weight  and 
sufficiency  of  the  evidence.  Our  ruling  in 
construction  of  the  ctmtract,  as  quoted,  Jus- 
tifies the  action  of  the  court  in  refn^g  to 
defendant  special  charges  3,  5.  and  6. 

Special  charge  4  Is,  in  effect,  the  affirma- 
tive charge  for  the  d^endant  and  proceeds 
on  the  theory,  and  so  states,  that  no  aver- 
ment of  Injury  appears  in  the  complaint  If 
this  were  true,  the  objection  should  have 
been  talcen  to  the  pleading,  which  was  not 
done.  The  counts  are,  substantially.  In  Code 
form,  and  were,  hence,  sufllclent 

Special  charge  2  refused  to  defendant  was 
properly  so  treated,  it  probably  has  other 
vices;  but  it  will  sufflee  to  note  that  it  un- 
dertakes to  select  and  emphasize  one  element 
of  fact  in  the  evidence. 

There  is  no  error  In  the  record,  and  the 
Judgment  Is  affirmed. 

Affirmed. 

DOWDBLL.  C.  J.,  and  ANDERSON  and 
SATRB,  JJ.,  concur. 


JONES  V.  Jd^ES. 
(Supreme  Court  of  Alabama.   June  30,  1009.) 

Exceptions,  Bjjul  of  (8  56*)— Siowinq — Code 

Pbovisions. 

Under  Code  1907,  f  10,  providiae  that  this 
Code  shall  not  affect  any  existias  right  or  rem- 
edy, the  old  Code/ovems  as  to  time  and  manner 
of  signing  bills  ot  exceptions  in  appeals  entered 
hefore  the  new  Code  became  operative. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec  Dig.  |  G6.*J 

Appeal  from  Probate  Conrt.  Limestone 
County;  George  Malone,  Judge. 

Case  between  Webster  L.  Jones  and  B.  C 
Jones.  From  the  Judgment  the  former  ap- 
peals. Affirmed. 

M.  K.  Clements,  tor  appeUaut  W.  B. 
Walker  and  H.  C  Thatdi,  for  appellecu 

MATFIELD,  J.  It  is  to  be  regretted  that 
the  bill  of  exceptions  In  this  case  has  to  be 
stricken  upon  the  motion  of  appellee.  The 
Judgment  or  decree  appealed  from  was  en- 
tered April  24,  1908,  by  the  probate  court 
This  was  six  days  before  the  new  Code  be- 
came operative.  The  appellant  being  doubt- 
ful as  to  whether  the  old  Code  or  the  new 
controlled  as  to  the  bill  of  exceptions,  at- 
tempted  to  comply  with  the  provisions  of 
t>oth.  The  probate  Judge  evidently  thought 
the  new  Code  controlled^  and  acted  under 
its  provisions,  and  consequently  the  bill  was 
presented  and  signed  within  the  time  pre- 
scribed by  the  new  Code  (Code  1907,  i  10) ; 
but  the  time  was  not  extended,  within  wbich 
it  might  be  signed  under  the  old  Code,  and 
hence  It  was  not  signed  la  the  manner  and 
within  the  time  prescribed  by  the  Code  of 
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1806,  or  by  Gen.  Acta  1903,  p.  74.  This  ap- 
pears to  be  conceded  by  the  parties  to  the 
appeal. 

The  qaestlon  to  therefore  presented  to  ns 
which  of  the  two  Codes  applied  or  controlled 
aa  to  the  signing  of  the  bill  of  exceptions.  It 
Is  clear  that  the  old  Code'  applied  to  all  cases 
of  appeal  In  which  the  Judgment  or  decree 
was  rendered  before  the  new  Code  became 
operatlTe.  This  to  made  clear  by  section  10 
of  the  Code,  which  has  always  been  the  re- 
pealing and  retaining  section  of  all  previous 
Codes,  and  to  made  snch  as  to  the  present 
Code,  being  now  substantially  as  It  has  al- 
ways been.  Thto  section  has  always  contain- 
ed the  following  prorlslons:  **Thfs  Code  shall 
not  affect  any  existing  right,  remedy,  or  de- 
fense, nor  shall  It  affect  any  prosecution 
now  commenced,  or  which  shall  hereafter  be 
commenced,  for  any  offense  already  commit- 
ted. As  to  all  snch  cases  the  laws  In  force 
at  the  ad<9tion  of  thto  Code  shall  continue 
In  force."  The  question  under  conslderatitAi 
dearly  falto  within  thto  Code  prortolon,  and 
as  to  it  tbe-old  Code  provtolons  continue  In 
force.  It  to  true  tiiere  are  quallflcatiouB  or 
limitations  In  section  10^  but  thto  case  does 
not  taU  wittain  any  of  these. 

It  therefore  follows  that  the  bill  of  ex- 
ceptions must  be  stricken.  The  bill  i^ng 
stricken,  and  the  record  proper  being  looked 
to  alone,  we  find  no  error  that  can  be  raised 
on  thto  appeal.  The  judgment  or  decree  ap- 
pealed from  must  therefore  t>e  affirmed. 
'  Affirmed. 

DOWDELL,  a  J.,  and  SIMPSON  and  AN- 
DERSON, JJ.,  concur. 


HOUSTON  COUNTY  t.  HENRY  COUNTY. 
^Supreme  -Court  of  Alabama.  June  30,  1900.) 
Counties  (|  16*)  —  Altebation  of  Bouitd- 

ARIES— KkFOBCEUEUT  OF  LlABILniES— ADX- 

qoATB  Reicedt  at  Law. 

Even  if  Code  1806.  H  1808,  1899,  providiog 
that  the  inhabitants  cot  off  from  any  couat;  are 
liable  for  tbetr  pro  rata  amount  of  ita  existing 
debt,  shonld  be  held  inapplicable  to  a  oew  coun- 
tr  as  a  corporate  entity,  and  to  operate  only 
upon  thoM  of  ita  mhabitants  taken  from  another 
connty,  snch  defense  woald  be  available  at  law, 
and  hence  a  bill  by  a  new  cotmty  founded  on 
that  theory  is  without  eijuity. 

[Ed.  Note. — For  other  cases,  see  Conntlea,  Dec. 
Dig.  S  16.*] 

Appeal  from  Chancery  Court,  Henry  Coun- 
ty; L.  D.  Gardner,  Chancellor. 

Bill  by  Houston  County  against  Henry 
County.  Decree  for  defwdant,  and  complain- 
aat  appeals  Affirmed. 

Eq>y  &  Farmer,  for  appellant  P.  A.  Mc- 
Danld,  for  appellee. 

DEN80N,  J.  This  to  the  second  appeal  In 
this  cause  by  the  respondent.  The  material 
facts  of  the  case  are  stated  in  the  report  of 


It  on  the  former  appeal.  47  South.  710.  The 
present  appeal  to  taken  from  a  decree  sus- 
taining the  demurrer  to  the  bill  as  last 

amended. 

The  theory  of  the  biU,  and  the  aole  in- 
slsteuce  of  the  respondent  (appellant),  Is  that 
sections  139S  and  1399  of  the  Code  of  180C 
should  be  declared  not  applicable  to  the 
county  of  Houston  as  s  corpdrate  entity ;  the 
precise  point  being  that  these  sections  ^ould 
be  so  interpreted  as  to  make  them  apply  to 
the  inhabitants  of  tfiat  particular  part  of 
Houston  county  which  was,  in  its  formation, 
taken  from  Henry  county.  It  to  the  opinion 
of  the  court  that  there  is  nothing  in  the  hill 
as  last  amended  tliat  differentiates  it  in  any 
material  particular  from  the  bill  as  it  stood 
and  was  passed  upon  on  the  former  appeal. 
Houston  County  t.  Henry  County,  47  South. 
710.  It  was  then  said,  in  substance,  tliat 
Houston  county  was  not  entitled  to  share 
any  way  In  the  moneys,  of  whatever  fund, 
in  the  treasury  of  Henry  county  at  the  time 
of  Oie  creation  of  the  new  coun^  of  Houston 
— dtlng  11  Cya  367.  So  it  would  seem  that, 
even  under  the  general  prayer  for  relief,  the 
bill  cannot  be  malntalaed  upon  the  doctrine 
of  equltaMe  set-off. 

It  was,  in  the  opinton  oa.  the  former  ap- 
peal, further  said  that  "existing  debts,"  as 
applied  to  the  county  from  which  a  part  of 
Houston  was  taken,  meant  anything  then 
owing  by  such  county,  regardless  of  Its  as- 
sets or  of  Its  ability  to  discharge  the  existing 
debts.  Manifestly  the  bill  as  last  amended 
does  not  bring  the  case  wltliin  the  exceptions 
adverted  to  In  that  opinion.  There  to  noth- 
ing in  the  bill  looking  to  an  accounting ;  nor 
are  there  any  facta  stated  going  to  show  that 
an  equitable  accounting  should  be  bad.  Even 
If  it  were  true,  as  contended  for  the  appel- 
lant, that  the  statutes  are  not  applicable  to 
the  county,  but  operate  only  upon  those  of  its 
inhabitants  in  that  part  of  its  territory  tak- 
en from  the  county  of  Henry,  that  defense 
would  be  available  in  a  court  at  law.  Hence, 
and  for  thto  reason,  the  bill  to  without  equi- 
ty, and  the  demurrer  to  the  bill  as  last 
amended  was  properly  sustained. 

Let  the  decree  of  the  chancellor  be  af- 
firmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  SIMPSON,  AN- 
DERSON, MAYFIELD,  and  SAYRE,  JJ., 
concur. 


HAYNES  MERCANTILE  CO.  et  al.  BELL. 

(Supreme  Court  of  Alabama.    June  30,  1809.) 

1.  Tenanct  in  Comion  ({  8*)— BxicrrENcs  or 
Relation. 

As  to  cotton  raised  ooder  an  agreement  be- 
tween P.  and  W.,  whereby  P.  was  to  famish 
the  land  and  teams  and  half  the  fertilizers,  and 
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W.  wu  to  fumlah  the  other  haU  and  the  labor, 
they  wen  tenant*  in  commDn. 

[Ed.  Note.— For  other  eases,  see  Tenancy  In 
Oommon,  Gent  Dig.  H  S-17;  Dec  Diff.  f  3.*] 

2.  JuDOiOEirr  (S  780*)— Ltew— Pbopebtt  At- 

FBCTBD, 

One's  InteresL  a.a  tenant  In  common  in  cot- 
ton, la  snbject  to  the  lien  of  a  recorded  Judgment 
against  him. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  I  1347;  Dec.  Dig.  |  7S0.*] 

3.  JtrOOMZNT  (S  800*)— LlEK— Destbdction. 

From  the  fact  that  defendant,  after  pur- 
chasing the  judgment  debtor's  property  on  which 
plaintiff's  judgment  waft  a  lien,  shipped  it  to 
market  outside  the  county,  the  court  might  infer 
that  plaintiff  lost  bis  opportunity  to  enforce  his 
lien,  thereby  making  detendant  liable  to  him. 

[Ed.  Note. — For  other  cases,  see  Judsment, 
Dec.  Dig.  S  800.»1 

Appeal  from  Clay  County  Court;  W.  J. 
Pearce,  Judge. 

Action  In  case  by  T.  J.  Bell  against  the 
Haynes  Mercantile  Company  and  others  for 
destmctlon  of  a  lien.  From  a  Judgment  set- 
ting aside  the  Judgment  for  defendants,  and 
granting  plaintiff  a  new  trial,  defendants  ap- 
peal. Affirmed. 

Plaintiff  had  procured  a  Judgment  against 
H.  N.  &  6.  W.  Warren  before  a  Jnatlce  of 
the  peace  in  Clay  county,  which  was  reg^ 
Istered  In  the  office  of  the  probate  coort  of 
that  county.  O.  W.  Warren  and  Wiley  Pow- 
ell bad  raised  cotton  In  the  county  under  an 
agreement  whereby,  as  claimed  plaintiff. 
Bald  Warren  and  Powell  were  tenants  In 
common  of  the  cotton.  Plaintiff  claimed  his 
Judgment  was  a  lien  on  the  Interest  of  said 
Warren  in  tbe  cotton.  Defendants  purchased 
the  cotton  and  shipped  It  out  of  the  county. 

E.  J,  Garrison,  for  appellants.  Whatl^  ft 
Cornelius,  for  appellee, 

DENSON,  J.  It  was  open  to  the  court  to 
find  from  the  evidence  that  the  cotton  in 
controversy  was  raised  under  an  agreement 
whereby  Powell  was  to  furnish  the  land  and 
teams  and  one-half  of  the  fertilizers,  and 
Warren  was  to  furnish  one-half  of  the  fertil- 
izers and  the  labor  to  cultivate  the  land.  If 
such  was  the  agreement,  then  under  the  law 
the  relation  of  tenants  In  common  of  the  cot- 
ton subsisted  between  Powell  and  Warren, 
and  Warren's  Interest  In  the  cotton  was  sub- 
ject to  the  plainttfiT's  recorded  Judgment  lien. 
Hendricks  v.  Clemmons,  147  Ala.  500,  41 
South.  806;  Thompson  t.-  Mawhlnney,  17 
Ala.  362.  Tbe  case  of  Kllpatrich  v.  Harper, 
119  Ala,  452,  24  South.  710,  Is  not  opposed 
to  the  ruling  made  In  the  case  of  Hendricks 
T.  Clemmons,  snpra,  as  will  be  easily  dis- 
covered upon  a  comparison  of  tbe  facts  of 
the  two  cases. 

The  registration  of  tbe  Judgment  In  the 
office  of  the  Judge  of  probate  gave  uotlce  of 
Its  existence  to  nil  persons,  by  the  express 
terms  of  the  act  of  February  23.  1899  (Loc. 
Acts,  1808-99,  p.  1809),    Moreover,  the  bill 


of  exceptions  discloses  evidence  which  tends 
to  show  notice  to  defendant  of  Warren's  in- 
terest in  the  cotton  at  the  time  the  purchase 
of  the  cotton  was  made.  After  purchasing 
the  cotton  at  LlnevIUe,  In  Clay  county,  de- 
fendant shipped  the  same  to  market  outside 
of  Clay  county.  From  these  facts  the  court 
might  Infer  that  the  plaintiff  lost  his  oi>- 
portunlty  to  enforce  his  lien. 

The  court  found  lu  favor  of  the  defendant, 
but  upon  motion  for  a  new  trial  set  aside  the 
judgment  and  granted  a  new  trial.  We  can- 
not say  that  the  court  committed  reversible 
error  In  ppfMiiff  aside  Us  Judgment  and  grant- 
ing the  new  trial. 

The  Judgment  granting  a  new  trial  Is  af- 
firmed. 

Affirmed. 

DOWDELL,  C  J.,  and  SIMPSON  and 
MAYFIELD,  JJ.,  concur. 


STATE  v.  CAPITOL  BBEWING  ft  ICE  CO- 
(Supreme  Court  of  Alabama.    June  30,  1909.> 

iHToxiCATiNa  Liquors  (§  55*)  —  Liceivbe  — 

Bbewbbs— Wholbsalebs. 

Subdivision  52,  {  4122.  Code  1896,  a» 
amended  by  the  revenae  act  of  1903  (Gen,  Acts 
1903,  p.  209),  imposes  a  license  tax  on  whole- 
sale dealers  In  lager  beer  exclusively,  but  pro- 
vides that  any  brewer  may  eell  beer  of  its  own 
production  at  wholesale  without  taking  out 
Biich  license,  if  it  has  paid  for  a  brewer's  license. 
Held,  that  defendant  having  paid  for  a  brew- 
er's licniBe  in  M.  coun^,  was  entitled  to  Bel> 
its  beer  at  wholesale  in  B,  county  without  tak- 
ing out  a  wholesaler's  license  there. 

[Ed.  Note.— For  other  cases,  see  Intoxleatinc 
Liquors,  Dec.  Dig.  |  55.-J 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  by  the  State  agalnat  the  Capitol 
Brewing  ft  Ice  Company.  Judgment  for  de- 
fendant, and  the  State  appeals.  Affirmed. 

Alexander  M.  Garber,  Atty,  Gen.,  and 
Thomas  W.  Martin.  Asst.  Atty.  Gen.,  for  the 
Statew   Coleman,  Dent  ft  Well,  for  ai^lee. 

DENSON,  J.  The  Capitol  Brewing  ft  Ice 
Company  was  a  corporation  organized  under 
the  laws  of  Alabama  for  the  purpose  or 
brewing  and  selling  lager  t>eer.  Its  brewery 
was  located  In  the  city  of  Montgomery, 
where,  in  1906  and  1907.  It  was  engaged  la 
brewing  beer  and  selling  it  at  wholesale.  For 
the  years  named  the  corporation  procured. 
In  Montgomery  county,  licenses  to  operate 
a  brewery  in  Alabama.  Subdivision  52  of 
section  4122  of  the  Code  of  1896.  as  amended 
by  the  revenue  act  of  1003  (Gen.  Acts  1903, 
p.  209),  is  as  follows :  "For  wholesale  dealers 
In  lager  beer,  exclusively,  $150.00,  but  any 
brewery  may  sell  tbe  beer  of  Its  own  produc- 
tion at  wholesale  without  taking  out  this 
license,  provided  It  has  paid  for  a  license  aa- 
a  brewery." 
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Tbe  oompaoy'i  oaDtentlon  1b  that,  havins 
taken  out  a  Ilcenae  as  a  breweiy.  It  was 
authorised  to  sell  tbe  beer  of  Ita  own  pro- 
dactlon  at  wholesale  anywhere  In  Alabama, 
whether  within  or  without  the  county  In 
which  Its  plant  was  located,  or  that  In  which 
its  licenses  were  isBued;  the  «mcrete  case 
belns  that  the  compaoy  shipped  beer  of  its 
own  production  In  large  quantities  to  the 
Greenville  Mills  &  Ice  Company,  in  Green- 
ville, Butler  county,  where  It  would  be  kept 
by  that  concern  on  lee  for  tbe  defendant 
company  until  orders  were  received  from 
merchants  in  Greenville  for  keg  lots,  at 
which  times  beer  would  be  delivered  Id  keg 
lots,  and  in  no  less  quantittes.  The  concern 
at  Greenville  would  collect  the  bills  and,  aft- 
er retaining  45  cents  per  keg  for  storing  and 
handling  tbe  beer,  remit  the  money  to  the 
dtfendant  company.  The  Ite  company  would 
phone  the  dealers  In  Greenville  when  It  had 
the  beer  on  hand.  No  license  was  taken  out 
by  the  defendant  In  Butler  county. 

There  can  be  no  doubt  that  defendant  sold 
the  beer  at  wholesale.  We  are  constrained 
to  sustain  its  contention,  and  construe  the 
law  as  not  requiring  a  license  from  It  in 
Butler  county.  Tbe  case  of  R^mann  Brew- 
ing Co.  V.  Brlster,  179  U.  8.  4^,  21  Snp.  Ct. 
201,  45  L.  Ed.  260,  InvolTed  the  Interstate 
commerce  clause  of  the  Constltntltm,  and 
sheds  no  light  on  tbe  question  in  hand ;  nei- 
ther do  tbe  Wisconsin  cases  cited  apply  to 
our  question. 

The  Judgment  of  the  (dty  court  Is  afflnned. 

Affirmed. 

SIMPSON,  HcCLELLAN,  and  MATFIELD. 
JX,  concur. 


McCULIiARS  V.  REAVES. 
(Supreme  Coort  of  Alabama.   June  30,  1000.) 

1.  ExBctmoN  (S  272*)— Bona  Fiofe  Purchab- 
KR»— Notice. 

OpPD  poraesslon  by  a  grmntee  nnder  on  tin- 
tecorded  deed,  either  perBonally  or  by  a  tenant, 
is  eon&tructive  notice  to  a  porcbaKr  at  execu- 
tion sale  of  a  change  of  ownenbip. 

[Ed.  Note.— For  other  caaea.  we  Execution, 
Cent.  Dig.  f  781 ;  Dec.  Dig.  f  272.*] 

2.  E^ZBCunoN  ({  272*>— RioHTs  op  Purchas- 
er —  Possession  Between  Husband  and 
Wife— Unrecorded  Deed  to  Wife— Notice. 

Where,  a  wife,  after  obtaining  a  bond  for 
title  from  her  husband,  rented  tbe  land,  and  col- 
lected the  rents,  and  obtained  a  deed,  which  waa 
not  recorded  until  after  the  levy  of  au  execation 
on  the  land  as  the  proiwrty  of  ber  hnahnnd.  a 
parchaaer  at  the  execution  sale  was  charged  with 
notice  of  tbe  transfer, 

(Ed.  Note.— For  other  cases,  see  Execution, 
Cent*  Dig.  8  781 ;  Dec,  Dig.  §  272.*] 

Simpson,  Anderson,  and  McCIellan,  JJ..  dia- 
lenting. 

Appeal  from  CI^  Court  of  Annlstbn; 
Thomas  W.  Coleman.  Jr.,  Judge. 

Action  by  D.  J.  McCullara  against  Beatrice 


A.  Reaves.    Judgment  for  defendant  ftni] 

plaintiff  appeals.  Affirmed. 

Lapsley  &  Arnold,  for  appellant,  WlUett 
ft  Wlllett,  for  appellee. 

SIMPSON,  J.  Tbis  18  a  statutory  eject- 
ment, by  the  appellant  against  the  appellee. 
The  appellant  claims  title  by  virtue  of  pur- 
chase at  execution  sale  on  a  ju^ment  against 
James  L.  Reaves,  who  is  the  husband  oi  tbe 
dftfendant.  Said  Judgment  was  dated  at  the 
spring  term,  1007,  and  tbe  execution  was  Is- 
sued April  20,  1007,  placed  in  tbe  hands  of 
the  Bherlff  June  4,  1007.  levied  July  1,  1007, 
and  the  property  was  sold  August  12,  1007. 
The  defendant  offered  a  bond  for  title  from 
her  said  husband,  dated  Decembi^  2%  1004. 
also  a  deed  from  the  same,  dated  December 
22,  1006.  which  was  not  recorded  until  July 
10, 1907.  Defendant's  witnesses  testified  that 
she  had  rented  the  land  to  tenants  since  tbe 
latter  part  of  1004,  and  bad  collected  the 
rents.  The  plaintiff  testified  that  he  had  no 
knowledge  or  notice  of  the  title  bond  or  deed, 
had  never  heard  of  either  before  he  pur- 
chased at  aberiff'B  sale,  nor  had  he  seen  or 
heard  of  any  one's  being  in  possession  of  tbe 
property,  nor  of  the  defendant's  claiming  any 
Interest  therein. 

There  are  a  number  of  cftsn  holding  that 
where  a  vendee  goes  Into  possession,  either 
personally  or  by  tenant,  and  holds  possession 
opening  and  notoriously,  It  is  constructive  no- 
tice of  the  change  in  ownership,  notwith- 
standing the  deed  of  conveyance  Is  not  re- 
corded. Scrogglns  t.  HcDongald,  8  Ala.  882 ; 
Harris  v.  Carter's  Adm'rs.  3  Stew.  238; 
Brunson  v.  BnxAs,  68  Ala.  251;  Powtil  v. 
Allred,  11  Ala.  SIS;  McCarthy  v.  Nicrosl, 
72  Ala.  47  Am.  Hep.  418.  The  reasoning 
of  all  these  caaes  la  that  the  poBsesslon  by 
another  than  the  original  owner  Is  visible, 
open,  and  notorious,  so  tiiat  the  subsequent 
purchaser  la  put  upon  notice  as  effectively 
as  be  would  be  by  the  recording  of  the  con- 
veyance. Consequently  It  Is  aa  uniformly- 
held  tbat  where  there  Is  no  open  and  Tislble 
change  of  p'ossMsIcm  as  where  the  same  ten- 
ant occupies  under  the  vendee  as  under  th& 
vendor,  it  does  not  operate  aa  notice.  King 
V.  Paulk,  8S  Ala.  186,  4  South.  825;  Grlffln 
et  al.  V.  Hall  &  Farley,  115  Ala.  647, 22  South. 
156 ;  Id.,  129  Ala.  289,  20  South.  783 ;  Munn 
V.  Acbey,  110  Ala.  628. 681, 18  South.  290. 

The  evidence  does  not  show  whether  or  not 
the  same  tenants  had  occupied  the  land  un- 
der the  husband  before  his  sale  to  hia  wife ; 
but,  iiowever  that  may  be,  it  is  the  opinion 
of  the  writer,  and  of  Justices  ANDERSON" 
and  McCLELLAN,  that,  even  If  the  wife  her- 
self had  been  seen  in  possession  of  the  land, 
her  possession  would  have  becm  referred  to 
the  title  of  the  husband,  as  they  occupy  tbp 
lands  of  both  tt^ether,  and  It  would  not 
have  been  such  an  open,  visible,  and  notorl- 
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oas  change  of  possession  as  to  operate  as  no- 
tice, and  the  mere  fact  that  the  tenants  In 
poBseralon  of  the  land  rented  from  her  and  ac- 
counted to  her  for  the  rents  Is  not  sufficient 
to  charge  a  purchaser  with  notice.  The  op- 
portunities for  collusion  and  fraud  between 
husband  and  wife  are  so  apparent  that  it  Is 
important  to  insist  upon  the  Tialble  change 
of  possession  in  such  cases. 

The  majority  of  the  court,  however,  bold 
that  the  facts  set  out  in  the  evidence  were 
sufficient  to  put  the  platntlfT  on  inquiry,  and 
that  consequently  he  was  affected  by  notice 
of  the  conveyance  to  the  defendant  The 
Judgment  of  the  court  is  affirmed. 

Affirmed. 

DOWBELL.  a  and  DENSON,  MAT- 
riELD,  and  SATRB,  JJ.,  Concur.  SIMPSON, 
ANDERSON,  and  McCLELLAN,  JJ.,  dissent 


BROBfBERO  v.  EDGENOTTO  CONST.  CO. 
(Snpreme  Court  of  Alabama.   June  30, 

1.  Lardlobd  and  Tenant  (|  48*)~Bbuoh  bt 
Lbssob— Mbasubk  of  Dauaobb. 

The  measuK  of  damages  to  a  lessee  for  de- 
ficiency in  the  dimensions  of  a  storeroom  is  the 

difference  between  the  value  of  the  lease,  had 
the  store  t>eeD  of  the  dimeuBionB  stipulated,  and 
its  actual  value ;  and  if  the  a^rreement  was  suf- 
ficiently definite  the  lessee  might  be  entitled  to 
the  expense  of  exchanging  his  fixtures  for  others 
of  dimensions  suitable  to  the  new  store. 

[Ed.  Note.— -For  other  esses,  see  Landlord  and 
Tenant,  Dec.  Dig.  f  48.*] 

2.  Daicaobs  (i  40*)  — Bbeacu  of  Leasb  bt 
Lessob— Rbhotb  Daiiaoes. 

Ehridence  of  the  amount  of  lessee's  sales  in 
the  old  building,  which  existed  before  the  build- 
ing containing  such  storeroom  was  erected,  aqd 
in  a  building  on  another  street  occupied  be- 
cause of  the  unsuitablenesa  of  the  new  store,  and 
that  the  decrease  resulted  from  the  change  of 
location,  was  Inadmissible  as  presenting  a  claim 
for  remote  and  speculstive  damsges. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Dec  Dig.  8  40.*] 

3.  Landlord  and  Tenant  Q  48*)— Bbxaoh  bt 
Lessok— Dauaoeb. 

Such  lessee  is  entitled  to  damages  for  the 
period  during  which  be  had  the  option  of  ex- 
tending the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  4&*] 

Appeal  from  City  C!oiirt  of  Birmingham; 
O.  W.  Ferguson,  Judge. 

Action  F.  w.  Bromberg  against  the 
Bngenotto  C<nistniction  Company.  From  a 
Judgment  In  his  favor,  but  for  less  than  his 
claim,  plaintlir  appeals.  Reversed  and  re- 
manded. 

Tillman,  Grubb,  Bradkey  &  Morrow,  for 
appellant  Campbell  &  Johnson,  for  appellee. 

SIMPSON,  J.  This  action  was  brought  by 
the  appellant  against  the  appellee,  claiming 
$!>0,000  as  damages  for  the  breach  of  a  con- 
tract by  which  the  defendant  leased  to  the 


plalntUf,  for  a  period  of  three  years,  with 
the  privilege  to  the  plaintifT  to  extend  the 
period  of  leasing  tea  years,  a  certain  store- 
room, to  he  of  certain  dimensions,  therein 
described.  In  a  building  then  about  to  be 
erected  by  the  defendant  The  plaintiff 
claims  that  he  was  occupying,  as  a  Jewelry 
store,  a  certain  storeroom  In  a  building  which 
stood  on  the  ground  to  be  occupied  by  said 
new  building,  tiavlng  a  lease  contract  for 
three  years;  that  as  a  consideration  for  said 
leasing  contract  with  defendant  the  plaintiff 
gave  up  and  surrendered  his  lease  contract 
In  the  old  building,  and  explained  to  defend- 
ant at  the  time  of  entering  Into  the  lease 
contract  here  sued  on,  that  the  new  store- 
room had  to  be  of  the  dimensions  contracted 
for  in  order  to  accommodate  his  fixtures, 
used  In  the  Jewelry  business;  that  by  reasou 
of  the  fact  that  the  storeroom  as  construct- 
ed was  of  less  dimensions  tlian  that  contract- 
ed for  he  could  not  use  his  said  fixtures 
therein;  that  the  room  as  constructed  is  not 
reasonably  suitable  for  the  conduct  of  a 
Jewelry  business,  because  of  the  diminished 
floor  space,  and  frontage  available  for  dis- 
play purposes,  and  complainant  was  forced 
to  abandon  the  idea  of  occupjrlng  said  prem- 
ises for  a  Jewelry  store,  and  has  ever  since 
been  occupying  a  less  desirable  location, 
thereby  losing  the  good  will  of  the  location, 
besides  sustaining  the  damage  from  having 
to  occupy  a  less  desirable  space.  The  com- 
plainant took  the  premises,  however,  notify- 
ing the  defendant  that  he  would  claim  dam- 
ages, as  claimed,  and  he  has  also  availed 
himself  of  the  privilege  of  extending  the 
lease  to  the  ten-year  period,  and  had  sublet 
it.  Judgment  was  rendered  In  favor  of  the 
plaintiff  for  |950,  and  he  appeals,  and  as- 
signs error  in  matters  of  evidence  and  in 
part  of  the  oral  charge  of  the  court 

The  leased  store  In  the  new  building  occu- 
pied the  same  location  as  had  been  occupied 
by  the  old  store,  where  plaintiff  bad  conduct- 
ed his  Jewelry  business  for  several  years, 
and  where  he  claims  he  had  built  up  a  good 
will.  During  the  erection  of  the  new  build- 
ing, the  plaintiff  had  occupied  a  building 
on  another  street  as  a  Jewelry  stor^  and 
after  said  erection  has  continued  to  occupy 
the  same,  claiming  that  he  does  so  because 
of  the  unsuitableness  of  said  new  storeroom 
for  his  business.  The  plaintiff  sought  to 
Introduce  evidence  showing  the  amount  of 
his  sales  in  the  old  building  first  occupied 
by  him,  and  the  amount  of  sales  In  the  Guiid- 
Ing  on  another  street  occupied  by  him  since 
he  left  the  original  store,  and  offered  to  show 
that  the  falling  off  in  sales  resulted  from 
the  change  of  location.  Ttils  was  for  the 
purpose  of  fixing  the  measure  of  his  recov- 
ery, by  the  loss  of  profits  which  he  would 
have  made  If  he  could  have  conducted  his 
jewelry  business  In  the  new  8tor&  This 
evidence  was  excluded,  and  the  assignmeiits 
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thereoQ  constlttite  the  flnt  point  insisted 
upon  by  tbe  appellant  as  error. 

It  IB  difficult  to  see  bow  any  satisfactory 
theory  could  be  worked  out,  from  the  evi- 
dence proposed,  from  which  to  estimate  with 
any  degree  of  certainty  the  damages  which 
plaintiff  sustained  from  not  occupying  the 
new  store  for  his  jewelry  business,  even  if 
it  bad  been  shown  that  it  was  impossible 
for  him  to  occupy  it.  In  the  first  place,  his 
sales  In  the  new  store  would  not  necessarily 
be  equal  to  bis  sales  In  the  old  store.  If 
there  were  any  such  thing .  as  good  will 
connected  with  the  old  store,  it  is  impossible 
to  say  that  tbe  same  class  o^  customers 
would  be  attracted  by  the  appearance  of  the 
new  store,  although  it  might  be  located  on 
the  same  spot  of  ground  as  the  old  one,  after 
a  lapse  of  time.  In  tbe  next  place,  the  sales 
in  the  store  spoken  of  as  a  temporary  place 
were  subject  to  too  many  contingencies  to 
say  that.  If  they  were  less,  it  was  due  alone 
to  locality,  or  that  some  other  locality  might 
not  have  been  selected  where  the  sales  would 
have  been  as  good  or  better.  Of  course,  the 
plaintiff  took  with  him  whatever  of  good 
will  depended  upon  bis  own  personality. 
The  sales,  or  lack  of  sales,  in  the  so-called 
temporary  place,  might  have  been  influenced 
by  various  causes,  such  as  plaintiff's  Judg- 
ment in  selecting  a  good  location,  the  man- 
ner in  which  he  attended  to  his  business, 
the  manner  In  wblcb  hla  store  was  arranged 
and  furniabed  and  the  goods  were  displayed, 
the  price  at  which  he  sold,  competition,  the 
money  market,  and  various  contingencies  too 
numerous  to  mention.  Tbe  plaintiff  gave  up 
the  old  lease  for  a  consideration,  and  his 
new  lease  was  for  tbe  store  in  Uie  new  build- 
ing, which  be  has,  and  Is  Bobleaslng  at  a 
profit  If,  as  be  contends,  It  was  under- 
stood and  agreed  that  tbe  store  was  to  be 
of  certain  dimensions  to  be  used  as  a  Jewelry 
store,  tbe  measure  of  bis  damages  would  be 
the  difference  between  tbe  value  of  the  lease 
if  the  store  bad  been  of  the  dimensions  stipu- 
lated and  its  value  as  It  is;  and,  If  the 
agreem«it  was  sufficiently  definite  to  Justify 
it.  possibly  be  migbt  be  entitled  to  the  ex- 
pense that  would  be  Incurred  in  excbanglng 
his  fixtures*  for  others  of  the  dimensions 
suitable  to  the  new  store.  The  damages 
sought  to  be  proved  by  the  evidence  offered 
were  too  remote,  uncertain,  and  speculative, 
Nichols  T.  Bascb,  188  Ala.  372,  STI,  85  South. 
409;  Reed  Lumber  Go.  Vi  Lewis,  94  Ala. 
«26,  62S.  10  South.  33S;  Mooltbrop  ft  Stev^ 
ens  T.  Hyett  ft  Smith,  106  Ala.  48S,  49G,  17 
South.  82,  63  Am.  St  Rep.  180. 

We  do  not  find  anything  In  the  cases  cited 
tiy  tbe  appellant  that  conflicts  wltb  the 
salntaiT  principles  laid  down  In  the  cases 
cited  by  counsel,  and  in  others  which  might 
be  referred  to.  Tbe  case  of  Hetzger  v.  Brin- 
cat  IM  Ala.  397,  46  Sooth.  683,  U  probably 
the  strongest  one  In  ttie  direction  claimed 
appellsnt;  bat  In  0iat  case  tbe  contract  spe- 


cially provided  against  the  renting  of  another 
fruit  stand  in  the  same  building,  and  the 
profits  were  shown  to  be  certain  and  definite, 
and  tbe  damage  actually  snstalned  was 
proved. 

The  Court,  In  its  oral  charge,  instructed  the 
Jury  that,  "if  they  found  for  the  plaintiff. 
In  estimating  his  damages  they  could  only 
consider  the  three  years  of  the  term  of  tbe 
lease  from  October  1,  1906,  and  could  not 
take  into  consideration  any  part  of  the  ten 
years  of  the  extension  of  tbe  leasehold  after 
tbe  expiration  of  the  three  years."  The  ap- 
pellee contends  that  this  Instruction  was 
not  erroneous,  because  at  the  time  oC  the 
breach  of  the  contract  the  appellant  bad  a 
lease  only  for  three  years.  But  he  had  more. 
He  bad  a  lease  for  three  years,  with  the 
privilege  of  extending  it  for  ten  years  longer; 
and,  if  he  was  entitled  to  damages  by  rea- 
son of  tbe  fact  that  he  could  not  occupy  it 
as  a  Jewelry  store  for  three  years,  be  was 
equally  entitled  to  damages  by  reason  of 
tbe  fact  thdt  be  could  not,  by  the  exercise 
of  the  option  secured  to  him  In  the  contract, 
occupy  it  as  a  Jewelry  store  for  tbe  addi- 
tional period  of  ten  years.  Whether  he  ex- 
ercised the  option  or  not,  the  contract  was 
one,  and  he  can  recover,  In  one  action,  all 
the  damage  which  has  accrued  to  him  for 
the  breach,  and  the  right  to  occupy  the  store 
as  a  Jewelry  store,  at  his  option,  for  the 
additional  period  of  ten  years,  was  as  fully 
guaranteed  to  him  as  the  right  to  occupy  It 
for  tbe  three  years,  and  whether  this  addi- 
tional right  be  taken  as  the  value  of  the 
option,  or  tbe  value  of  tbe  store  to  bim,  for 
that  period,  tbe  measure  of  bis  damages  to 
bim  would  be  the  same,  to  wit,  the  differ- 
ence between  the  value  of  the  store  of  tbe 
dimensions  contracted  for  and  as  It  is.  The 
only  difference  would  be  that  if  be  did  not 
exercise  the  option,  the  rent  wblcb  be  would 
have  had  to  pay  would  be  deducted  from 
tbe  difference  in  values. 

In  estimating  the  damages  for  the  breach 
of  tbe  said  contract,  the  Jury  must  neces- 
sarily consider  the  fact  that  the  plaintiff  bad 
a  right  to  occupy  the  premises  for  the  addi- 
tional pei^od  of  ten  years.  If  it  Is  a  valuable 
privilege,  be  Is  entitled  to  compensation  for 
being  deprived  of  It;  If  not,  there  Is  no  dam- 
age. It  will  scarcely  be  denied  that,  if  tbe 
defendant  had  Called  to  erect  tbe  building 
at  all,  or  bad  refused  to  allow  the  plaintiff 
to  occupy  It  at  all,  be  would  have  been  en- 
titled to  damages  for  the  entire  breach  of 
the  contract.  We  can  see  no  difference,  ex- 
cept In  degree,  between  an  entire  failure  and 
a  partial  failure.  The  court  erred  in  the 
part  of  the  oral  charge  above  set  out. 

.The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

DOWDEIX,  a  J.,  and  ANDERSON  and 
MAYFIBLD,  JJ.,  ctmcuT. 
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BIRMINGHAM  RT^  LIGHT  ft  POWEB  CO. 

V.  DENISON. 
(Supreme  Court  of  Alnbama.   Jane  80.  1909.) 

Appeal  and  Ebbob  (S  1006*)— Rev^w— Nb\¥ 
Tbiai^Denial. 

A  judgment  denjing  a  new  trial  for  insuffi- 
ciency of  evidence  wilt  not  be  set  aside  on  Ap- 
peal, ODless  the  verdict  is  plainly  against  the 
weinit  of  the  evidence  or  uoBupported  by  the 
evidence;  it  being  insufficient  that  the  verdict 
is  merely  against  a  preponderance  of  the  evi- 
dence. 

[EdL  Note.— For  other  cases,  aw  Appeal  and 
Error,  Cent.  Dig.  {  3ST2;  Dec.  Dig.  1  1005.*] 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty;  A.  O.  Lane,  Judge. 

Action  by  Charles  H.  Denison  against  the 
Birmingham  Railway,  Light  &  Power  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Tillman,  Gmbb,  Bradl^  ft  Morrow,  for 
appellanL  Frank  S.  White  ft  Sons,  for  ap< 
pellee. 

BENSON.  J.  Tbis  action  was  bronght  by 
the  plaintiff  to  recover  damages  for  a  per- 
sonal Injnry  suffered  by  blm  on  account  of 
alleged  negligence  on  the  part  of  tbe  defend- 
ant in  and  about  carrying  the  plaintiff  as  a 
paBsenger  on  one  of  Its  electric  cars.  The 
cause  was  twice  tried  In  the  circuit  court; 
each  trial  resulting  in  a  verdict  and  Judg- 
ment for  the  plaintiff.  On  defendant's  mo- 
tion tbe  first  verdict  was  set  aside  and  a  new 
trial  granted.  A  similar  motion,  made  by 
the  defendant  after  the  second  trial,  was 
overruled.  The  defendant  appeals,  end  tbe 
only  question  presented  for  review  Is  the 
refusal  of  the  circuit  court  to  set  aside  the 
verdict  and  grant  a  new  trial. 

The  rules  by  which  this  court  Is  to  be  gov- 
erned, In  reviewing  the  decision  of  a  trial 
court  granting  or  refusing  to  grant  a  new 
trial,  have  been  many  times  declared,  be- 
ginning with  the  leading  case  of  Cobb  v. 
Malone,  92  Ala.  630,  9  South.  738.  It  would 
serve  no  practical  good  to  review  our  nu- 
merous decisions  on  the  subject.  It  Is  suffi- 
cient to  say  that  tbe  record  has  been  care- 
fully read  and  considered,  and  that  "we  are 
not  prepared  to  say  that  the  verdict  of  the 
Jury  is  so  plainly  against  the  weight  of  the 
evidence,  or  unsupported  by  the  evidence,'* 
as  to  convince  us  that  the  circuit  courl  should 
hare  granted  a.  new  trial.  The  most  that 
can  be  said  for  the  defendant,  in  this  re- 
spect, Is  that  the  verdict  is  against  the  pre- 
ponderance of  the  evidence,  and  this  is  not 
sufficient.  Cobb  v,  Malone,  supra ;  White  v. 
Blair,  95  Ala.  147,  10  South.  2C7;  Dlllard  v. 
Savage,  98  Ala.  698.  13  South.  514 ;  Peck  v. 
Karter,  121  Ala.  63G,  25  South.  1012;  An- 
derson V.  English,  121  Ala.  272,  25  South. 
T48;  Davis  v.  Miller,  100  Ala.  580,  19  South. 
090 ;  Terst  t.  O'Neal.  108  Ala.  250. 19  South. 
307:  BirmiDgtaam,  etc.,  Co.  t.  Cnszart,  188 


Ala.  202.  81  Sontb.  970;  Montgomery  Trae- 
tton  Co.  T.  Knabe  (Ala.)  48  South.  SOI, 

0^  Jndgmeat  of  the  drcnlt  court  la  af- 
firmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON,  Mc- 
CLELLAN,  MAYFIELD,  and  SAYRE,  JJ, 
concur. 


WESTERN  UNION  TELEGRAPH  CO  T. 
.  JACKSON. 
(Snpreme  Conrt  of  Alabama.   Jone  30,  19(X>.> 

1.  Tblkobaphs  and  Tblkpoonxs  (I  65*)  — 
Messages— Deuy  in  Deovebt— Action  bt 
Addbessee. 

An  action  in  tort  may  be  maintained  by  tb» 
addressee  of  a  telegram  against  a  telegraph  com- 
pany for  negligent  delay  in  deliveriDg  a  mes- 
sage announcing  the  death  of  the  addresKee's- 
father,  without  any  averment  of  contractual  re- 
lations iKtween  plaintiff  and  the  company. 

[Ed.  Note.— For  other  cases,  see  Telegrapha 
and  Telephones,  Cent.  Dig.  |  54;  Dec  Dig.  ^ 
OS.*} 

2.  Teleobaphs  and  Telephones  (8  65*)  — 
Messages— Delay  in  Deliveky— Pleading. 

Where  a  message  announcing  the  deHtb  of 
the  addressee's  father  was  set  out  in  a  com- 
plaint by  him  for  delay  In  delivery,  it  wan 
not  oecesfiary  that  the  complaint  should  also 
charge  that  the  message  was  sent  for  plaintiff's 
benefit. 

[Ed.  Note.— For  other  cases,  see  Telegraph* 
and  Telephones.  Cent.  Dig.  |  54;  Dec.  IMg.  ft 
«}.•) 

8.  Damages  (}  49*)— Mental  Suvtebinq. 

Where  no  recoverable  damages  for  injury 
to  plaintiff's  person,  reputation,  or  estate  aro 
alleged,  damages  for  mental  snffering  are  not 

recoverable. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  |  100;  Dec.  Dig.  I  «).*] 

4.  Pleading  (|  108*)— Dbhubreb. 

Where,  in  a  salt  for  delay  in  the  delivery 
of  a  telegram,  items  of  damage  other  than  for 
mental  suffering  were  claimed,  wliether  they 
were  recoverable  could  not  t>e  determined  by  de- 
murrer. 

[Bd.  Note.— For  other  coses,  see  PleadlnSr 
Dec  Dig.  i  193.*] 

5.  Telegbaphb  and  Telephones  (|  67*)  — 
Messages— Delivest-Delat—Daicaoes  — 

Tolls. 

An  addressee  of  a  message  coald  not  re- 
cover, in  an  action  .for  negligent  delay  in  de- 
livery the  tolls  paid  for  transmission  by  the 
sender,  without  proof  of  a  contractual  relatioik 
between  plaintiff  and  the  telegraph  company. 

[Ed,  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  |  04:  Dec.  ZHg.  I 
CT.*] 

6.  Teleobaphs  and  Telephonbb  ({  OS*)— De- 
lated Messaob— Dakageb—Mkhtax.  Snr- 

FEBING. 

Where  a  tel^rrapb  messenger  boy  was  an- 
thorised  to  collect  charges  written  on  the  mes- 
sage, and  charges  were  m>  written  and  collected 
by  defendant's  messenger  boy,  who  delivered  a 
delayed  paid  message  to  plaintiff,  such  over- 
charge was  recoverable,  ana  constituted  a  basis 
for  renivery  for  mental  suffering  resulting  from 
tbe  delay. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
snd  Telepbones,  Cent  Dig.  |  60:  Dee.  Dig.  % 
08.*] 
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7.  Telegraphs  and  Telephoites  (I  35*)  — 

MeSSASBI— AOBKCT  IN  SeNDINO— OpEBATOB. 

When  tb«  Mnder  of  a  ddajed  message,  be- 
ing anabte  to  lead  or  write,  requested  the  seod- 
ins  agent  to  write  the  message  on  one  of  defend- 
not's  blaiika,  which  she  did,  taking  the  address 
from  a  letter  which  the  sender  banded  her,  she 
acted  u  the  •endet'B  agent  in  so  doing. 

fE^d.  Note.— For  other  cases,  see  Telegraphs 
and  Telqphones,  Cent  Dig.  i  25;  Dec.  Dig.  S 
33. 

fi.  Telbobafhs  and  Telephoheb  ({  78*)  — 

ME88AQE8  —  DELAT  IN  DeLIVEBT  —  NBGU' 
OKNOV— QlTBBTION  FOB  JUBT. 

Whether  a  telegraph  company  was  n^li- 
Crent  in  not  delivering  a  death  message  ia  time 
to  have  enabled  the  addressee  to  arrive  in  time 
for  Ui  father's  funeral  held  for  the  jury. 

[Ed.  Note^For  other  casra,  see  Telegraphs 
fiDd  Tde^mm,  Cent  Dig.  |  76;  Dec.  Dig.  { 
73.*] 

8.  TkLnBAFHB  AND  TELEPHONES  (S  88*)  — 
TBAKBHUnON  OV  HESSAGBS— DELAT. 

Where  a  telegram  was  not  fiied  for  tranfi- 
misdon  until  after  the  close  of  defendant's  of- 
fice hours,  defendant  was  not  bound  to  trans- 
mit it  that  night;  and  plaintiff,  the  addressee, 
could  not  recover  damages  for  being  prevented 
from  attending  his  father's  funeral  because  of 
the  delay. 

[Ed.  Note^For  other  cases,  see  Telegraphs 
and  Tbl^bmes,  Cent  Dig.  |  33;  Dec  Dig.  I 
88.*] 

Appeal  from  City  Court  of  Besaeiaer ;  Wil- 
liam JackBODt  Judge. 

Action  by  Vtnille  Jackson  against  the  West- 
ern Unicoi  T^egrapb  Company  for  damages 
for  dday  in  the  delivery  of  a  message.  Judg- 
ment for  plalntlft,  and  defendant  api)eals. 
Beversed  and  remanded. 

The  coi^plalnt  was  In  the  following  lan- 
guage: (1)  "Plaintiff  claims  of  the  defend- 
ant the  sum  of  fl,000  damages.  The  plain- 
tiff avers  that  on,  to  wit,  March  8,  1008.  the 
defendant  was  engaged  In  the  business  of 
trnnamitting  messages  for  hire,  and  that  on 
snid  date  Leonard  Blair,  who  la  the  uncle  of 
this  plaintiff,  delivered  to  d^endant's  agent 
to  be  sent  over  defendant's  telegraph  line, 
the-  following  message,  to  be  delivered  to 
this  plalntur  at  No.  1S02  B  street,  Bessemer. 
Ala.,  which  said  message  Is  as  follows:  'Ma- 
rloD,  Ala.,  March  S,  190S.  To  Willie  Jackson 
(Col.).  No.  1802,  Bessemer:  Your  father  died 
this  morning  at  eight  o'clock.  Come  on  first 
train  If  possible.  Answer  quick.  Leonard 
Blair.*  And  plaintiff  avers  that  said  mes- 
sage was  delivered  by  his  said  uncle,  said 
Leonard  Blair,  nnd  who  paid  defendant's 
agent  at  Marlon,  Ala.,  87  cents  for  the  traos- 
mlsslon  and  delivery  of  said  message  to  this 
plaintiff  at  said  address,  and  the  plaintiff 
avers  that  on,  to  wit,  March  9,  1908,  at  3 :30 
p.  m.,  defendant's  agent  delivered  to  plaintiff 
the  said  message,  but  not  In  time  for  the 
plaintiff  to  attend  his  father's  burial,  and  on 
delivering  the  said  message  to  this  plaintiff, 
the  defendant's  Agent,  knowing  said  message 
had  been  paid  for  by  the  said  Leonard  Blair, 
notwffliBtandlng  said  payment  to  transmit 
and  deliver  to  plaintiff's  said  message,  de- 


fendant's agent  demanded  and  exacted  of 
plaintiff  payment  of  75  cents  t»efore  he  was 
allowed  to  see  or  read  the  contents  of  said 
message.  Plaintiff  avers  that,  owing  to  and 
by  reason  of  the  defendant's  agent  agreeing 
to  transmit  and  deliver  to  plaintiff  the  said 
message  at  said  address  aforesaid,  it  was 
and  became  the  duty  of  defendant  to  prompt- 
ly transmit  and  deliver  to  plaintiff  said  mes- 
sage, and  the  plaintiff  avers  that  the  agent 
of  defendant  breached  said  duty  to  this 
plaintiff  In  this:  Defendant's  agent  negli- 
gently failed  to  promptly  deliver  to  plaintiff 
said  message,  and  as  a  proximate  conse- 
quence thereof  plaintiff  was  kept  from  at- 
tending his  father's  burial,  he  lost  the  mon- 
ey paid  to  defendant,  lost  the  money  his  un- 
cle, Leonard  Blair,  paid  defendant's  agent  at 
Marlon,  Ala.,  he  made  a  trip  from  Bessemer, 
Ala,,  to  Marlon,  Ala.,  after  delivery  of  said 
message,  trying  to  reach  said  last-named 
place  to  attend  the  burial  of  his  father,  and 
suffered  great  mental  pain  and  anxiety  of 
mind,  to  his  damage  as  aforesaid.  Plaintiff 
avers  that  he  suffered  said  damages  and  in- 
juries aforesaid,  owing  to  and  as  a  proxi- 
mate consequence  of  the  breach  of  the  duty 
of  defendant  to  this  plaintiff  in  the  agent  of 
the  defendant  negligently  falling  to  prompt- 
ly deliver  to  [ilaintlff  said  message  at  said 
address  In  Bessemer,  Ala."  (2)  Based  on 
the  same  allegations  of  fact,  and  it  Is  de- 
clared that  the  breach  was  wanton,  willful, 
or  Intentional.  (3)  A  practical  repetition  of  1. 

Demurrers  were  InteriMsed  to  these  counts, 
raising  the  points  discussed  in  the  opinion 
relative  to  the  comxilalnt.  The  defendant 
filed  several  pleas,  among  them  plea  5 :  "De- 
fendant, for  further  plea  to  the  complaint 
and  to  each  count  thereof,  separately  and 
severally  says  that  the  Bender  of  said  mes- 
sage was  not  acting  as  the  agent  of  plaintiff 
In  filing  said  messaEfe  for  transmission,  and 
that  there  were  no  contractual  relations  be- 
tween plaintiff  and  defendant  for  the  trana- 
mission  and  delivery  of  said  alleged  mes- 
sage." 

The  following  demurrers  were  filed  to  this 
plea  :  "(1)  The  complaint  Is  filed  In  action  of 
tort,  and  the  plea  does  not  allege  any  facts 
which  legally  obviate  or  repel  the  allegations 
of  the  complaint.  (2)  The  complaint  alleges 
a  breach  of  duty,  and  it  Is  Immaterial  wheth- 
er the  sender  was  agent  of  the  plaintiff  or 
not,  and  such  plea  Is  no  answer  to  the  com- 
plaint. (3)  The  plea  does  not  allege  facta 
which  avoid  the  nllegationa  of  the  com- 
plaint." 

The  following  charges  were  refused  to  the 
defendant :  "(2)  If  you  believe  the  evidence, 
and  you  are  reasonably  satisfied  from  the 
evidence  that  the  message  sued  on  by  the 
plaintiff  was  filed  after  6  o'clock,  then  I 
charge  you  that  there  was  no  duty  on  de- 
fendant to  transmit  said  message  to  Besse- 
mer on  the  night  of  Sunday,  March  8tfa. 
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(S)  If  the  jury  bellere  Aom  the  evidence  that 
the  defendant  had  eatabllBhed  reaionable  of- 
fice hours  at  Besaemer,  by  which  the  Besse- 
mer office  was  dosed  between  6  p.  m.  on 
Snnday,  March  8tb,  and  the  followlnff  morn- 
ing at  8  a.  m.,  and  that  plaintiff  was  prevent- 
ed from  going  to  Marlon  reason  of  the 
fact  that  the  message  was  received  at  the 
Initial  office  after  the  Bessemer  office  was 
dosed  for  the  night,  your  verdict  must  be 
for  the  defendant."  "(10)  I  charge  you  that 
the  defendant  would  not  be  responsible  for 
Miss  Holt's  negligence  In  writing  down  the 
address,  however  great  such  negligence  may 
have  been,"  "(16)  I  charge  you  that  In  writ- 
ing down  the  message  Miss  Holt  was  the 
agent  of  the  amider,  and  that  plaintiff  is 
bound  by  any  mistakes  or  Inaccuracies  In 
the  address  there  given." 

Campbell  &  Johnson,  for  appellant  Plnk- 
ney  Scott,  for  appellee. 

DBNSON,  J.  The  first  question  presented 
by  this  record  for  ded^on  is:  Can  an  ac- 
tion on  the  case  be  maintained  against  a 
telegraph  company,  by  the  sendee  of  a  social 
telegram  announdng  the  death  of  his  father, 
for  negligent  delay  In  the  delivery  of  the 
message,  without  the  averment  of  contract- 
ual relations  between  the  company  and  the 
sendee  in  respect  to  the  message?  The  prln- 
dple  Involved  has  been  decided  against  the 
contention  of  the  appellant  (tel^raph  com- 
pany) by  this  court  In  the  very  recent  case 
of  Annlaton  Cordage  Company  v.  Western 
Union  Telegraph  Company  (preset  term)  49 
South.  770.  That  was  an  action  by  the  sen- 
dee of  a  commercial  telegram  against  the 
company  for  negligently  cbangii^  the  mes- 
sage before  delivery,  whereby  the  sendee 
was  damaged ;  and  It  was  held  that,  if  It  ap- 
pear that  the  sendee  was  to  be  benefited  by 
the  contract  for  sending  the  message  and 
that  the  fact  was  known  to  the  company 
when  it  received  the  message  for  transmis- 
sion, either  from  the  language  of  the  m^- 
sage  or  otherwise,  then  the  action  may  be 
maintained. 

In  the  Instant  case  the  message  Is  set  ont 
In  the  complaint,  and  Its  wording  Is  such  as 
should  have  Imparted  knowledge  to  the  com- 
IKiny  that  It  wkb  sent  for  the  benefit  of  tbe 
sendee.  Hence  the  spedfic  averment  that  It 
was  sent  for  the  benefit  of  the  sendee  was  un- 
necessary. On  these  considerations  the  court 
hold  that  the  demurrer  presentlt^  the  point 
under  discussion  was  properly  overruled; 
and  upon  the  same  considerations  the  de- 
murrer to  plea  5  was  properly  sustained. 
Annleton  Cordage  Co.  v.  Western  Union 
Telegraph  Co.,  supra,  and  cases  cited  In  tbe 
opinion  In  that  case.  See,  also,  Westeru,  etc., 
Co.  V.  Allen,  66  Miss.  6  South.  401; 
Gray  on  Commun.  Tel.  |  101,  note  3 ;  21  Am. 
&  Eng.  Ency.  PI.  &  Pr.  509.  The  cases  of 
Western  Union  Telegraph  Co.  v.  Wilson,  93 
Ala.  82,  9  South.  414,  30  Am.  St.  Bep.  23, 


Western,  etc.,  Co.  v.  Adair,  116  Ala.  441.  22 
South.  73,  Postal,  etc.,  Ca  v.  Ford.  117  Ahi. 
672.  23  South.  G84,  and  Ford  v.  Postal,  etc.. 
Co.,  124  Ala.  401,  27  South.  409,  are  cases  In 
assumpsit  for  breach  of  tbe  contract,  and 
are  not  in  point  In  rhe  Ford  Case  the  ques- 
tion at  Issue  was  expressly  left  at  large. 

The  action  here  being  in  case  (Western, 
etc..  Co.  T.  KIrdibaum,  132  Ala.  635,  31  Soutli. 
807).  the  further  point  Is  made  by  the  de- 
murrer to  the  complaint  that  no  recoverable 
damages  for  injury  to  tbe  person,  reputation, 
or  estate  of  the  plaintiff  are  shown  by  tbe 
averments  of  the  complaint  and.  therefore, 
that  the  damages  dalmed  im  mental  suffer- 
ing are  not  recoverable.  If  the  demunant's 
construction  of  the  complaint  is  correct  the 
court  erred  in  overruling  the  demurrer  on 
this  point  Blount  v.  Western,  etc.,  Co.,  12U 
Ahi.  105,  27  South.  770;  Western,  etc..  Co. 
V.  Klrchbaum,  182  Ala.  587.  31  South.  G07; 
Western,  etc.,  Co.  v.  Blocker,  13S  Ala.  484, 
35  South.  468.  While  we  recognize  the  prin- 
ciple settled  in  the  cases  dted  to  this  point, 
yet,  turning  to  tbe  complaint,  we  find  that 
Items  of  damages  are  claimed  other  than  for 
mental  suffering;  and,  being  dalmed,  demur- 
rer  Is  not  the  pnH>er  mode  of  presoiting  the  * 
questlffli  as  to  whether  th^  are  recoverable. 
True,  the  cases  dted  were  decided  on  demur- 
rer to  tbe  complaint;  but  It  will  be  seen,  by 
examining  them,  that  no  it«n8  of  damages 
were  dalmed  In  tbe  complaints,  except  for 
mental  suffering;  and  hence  the  complaints 
stated  no  cause  of  action. 

However,  tbe  record  shows  that  at  the  re- 
quest of  the  defendant  the  court  ^durged  the 
Jury  that  no  recovery  could  be  had  for  the 
amount  paid  at  Marlon,  by  the  sender,  for 
the  transmission  of  the  message,  but  refused 
to  charge  that  recovery  could  not  be  had  for 
the  75  cents  paid  the  messenger  boy,  nor  for 
tbe  railroad  expenses  Incurred  in  going  to 
Marion,  and  also  refused  the  general  afflrma- 
tlTc  charge  requested  by  the  defendant.  Con- 
fessedly the  complaint  shows  no  couti'actual 
relation  between  the  plaintiff  and  the  defend- 
ant In  respect  to  the  message,  nor  between 
the  plaintiff  and  the  sender  of  the  message. 
But  It  afflrmatlvly  appears  from  the  cuui- 
plaint  that  tbe  toll  for  the  transmission  and 
delivery  of  the  message  was  paid  by  the 
sender  at  Marlon,  whence  the  message  was 
sent;  and  no  facts  are  alleged  whldi  have 
the  slightest  tendency  towards  showing  that 
the  plaintiff  was  under  any  obllgaticm  to  re- 
fund to  the  sender  the  amount  of  the  toll 
paid  by  him.  In  this  state  of  the  pleadings, 
it  seems  clear  that  the  mere  averment  of  the 
complalut  that  the  plaintiff  lost  tbe  mont>y 
paid  by  the  sender  to  defendant's  agent  at 
Marlon  for  sending  the  message  falls  short 
of  showing  a  legal  claim  agaituit  the  defend- 
ant of  such  sort  as  will  entitle  tbe  plalutlff 
to  recover  for  It  In  this  action.  Furtberuiorti 
the  allegation  Is  In  no  wise  aldetl  by  tbe 
proof  in  this  respect  It  follows  that  tbf> 
court  properly  diarged  that  no  recovery  could 
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be  had  tor  tbe  amount  paid  at  Marlon  by  tlie 
smder. 

So  far  as  the  Item  of  railroad  expenses  In- 
curred by  the  plaintiff  In  going  to  Marion  aft- 
er receiving  the  message  Is  concerned,  It 
vonld  seem  that  no  argument  is  necessary  to 
show  that  It  cannot  In  any  sense  be  said,  ei- 
tber  upon  the  averments  of  the  comi>laInt  or 
upon  the  evidence,  nor  upon  both,  that  the 
expenses  were  Incurred  as  a  proximate  con- 
sequence of  the  negligence  complained  of.  and 
the  conrt  erred  In  submitting  it  to  tbe  jury 
as  recoverable  damages. 

As  to  the  7S  cents  paid  tbe  messenger  boy 
for  tbe  message,  there  Is  testimony  tending 
to  show  that  the  boy  was  authorized  to  col- 
lect charges  when  plainly  written  on  the  mes- 
sage, and  that  the  charges  were  so  written 
In  this  Instance.  Therefore  It  was  a  question 
for  the  jury  to  determine  whether  the  75 
feuts  was  authoritatively  exacted  by  the 
messenger  boy  before  delivering  the  message. 
If  so,  and  it  was  paid,  then  It  was,  under  our 
decisions,  recoverable  actual  pecuniary  dam- 
ages,  to  which  damages  for  mental  suffering 
might  be  superadded ;  and  the  court  commit- 
ted no  error  in  not  excluding  that  Item  of 
damages  from  tbe  jury. 

The  uncontradicted  proof  shows  that  the 
sender  of  the  message  could  neither  read- nor 
write,  and  that,  at  his  request.  Miss  Holt  (de- 
fendant's agent  at  Marlon)  wrote  the  mes- 
sage for  him,  and  wrote  it  on  one  of  the 
defendant's  blanks;  that  be  banded  her  a 
letter  from  which  to  take  the  address,  aud 
she  wrote  the  address:  "Willie  Jackson,  1802 
B.  street."  Under  a  comparatively  late  deci- 
sis of  this  court  (Western  Union  Telegraph 
Co.  V.  Prevatt,  149  Ala.  617,  43  South.  106), 
although  Mies  Holt  was  defendant's  agent 
for  transmitting  and  receiving  messages  over 
the  wire,  yet  in  writing  the  message  and  ad- 
dress she  was  the  sender's  agent;  and  the 
defendant  (ha  the  absence  of  fraud)  Is  not  re- 
sponsible for  any  mistake  made  by  Miss  Holt 
io  writing  the  message  or  In  deciphering  the 
address  from  the  letter  handed  to  her  from 
which  to  get  the  address;  In  this  view  It 
must  be  held  that  the  court  erred  In  refusing 
charges  10  and  16,  requested  by  the  defend- 
ant 

The  evidence  is  in  conflict  as  to  the  time 
at  wttlch  the  message  was  delivered  at  the 
Marion  office  for  transmission  to  Bessemer — 
that  offered  by  the  plaintiff  tending  to  show 
that  It  was  about  2  p.  m..  while  ttiat  offered 
by  tbe  defendant  tended  to  show  that  It  was 
6:10  p.  m.  Tbe  evidence  without  conflict 
shows  tliat  tbe  Bessemer  office  was  open  from 
8  a.  m.  until  6  p.  m.,  and  that  about  60  min- 
utes would  have  been  ample  time  for  tbe 
transmission  from  Marlon  to  Bessemer.  Not- 
wltbstandlng  tbe  mistake  In  tbe  street  ad- 
dwss  of  the  message  It  was  d^lrered  to  tbe 
plaintiff;  and  upon  tbe  whole  evidence  the 
coort  la  oC  the  c^inlon  that  whether  or  not 
the  company  was  guilty  of  negligence  in  not 


delivering  the  message  In  time  to  enable 
plaintiff  to  take  a  train  that  would  have  put 
him  at  Marlon  In  time  to  attend  his  father's 
funeral  was  a  question  for  the  determination 
of  the  jury.  In  this  view  the  atflrmative 
charge  requested  by  the  defendant  was  prop- 
erly refused. 

The  testimony  without  conflict  shows  that 
tbe  ofBce  hours  at  the  defendant's  Bessemer 
office  were  from  8  a.  m.  to  6  p.  m.  on  Sun- 
days; and  according  to  the  defendant's  evi- 
dence the  message  was  delivered  at  the  Ma- 
rion office  after  6  p.  m.,  and  defendant's  agent 
notified  the  smder  that  It  might  be  delayed 
on  account  of  the  Sunday  hours  at  Bessemer. 
Upon  this  phase  of  the  case  tbe  court  should 
have  given  charges  2  and  3  requested  by  the 
defendant  W.  U.  Tel.  Co.  v.  HIU  (present 
term)  SO  South.  248. 

For  the  errors  pointed,  out,  tbe  judgment 
Is  reversed,  and  the  cause  Is  remanded. 

Reversed  and  remanded. 

DOWDEIX,  a  3.,  and  SIMPSON  and 
MAYFIELD,  JJ..  concur. 


COOK  V.  STATE. 
(Supreme  Court  of  Alabama.   June  SO,  1Q09.> 

L  Cbiuinai.  Law  (S  1116*)— Inoictmeni^Mo- 

TioN  TO  Strike— Review. 

Denial  of  a  motion  to  strike  portions  ot  tbe 
indictment,  not  mentioned  In  the  judgment  en- 
try, but  shown  only  by  tbe  bUI  of  exceptions, 
cannot  be  reviewed. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  1 1116.*] 

2.  Cbiuinal  Law  (i  lie9*)— AppEAir-Pamr- 

DICB. 

Error  In  permitting  a  witness  to  testify 
that  defendant  ezecnted  a  mortage  was  without 

Srejudice,  where  the  witness  immediately  pro- 
uced  in  evidence  the  mortgage,  which  was  self- 
proving. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3138;  Dec.  Dig.  8  1169.*] 

3.  False  PBsrEKSBS  ({  38*)  — Indiothbnt— 

SUBPLUSAOB— VaBIANCE. 

Where  an  indictment  for  false  nretenses 
charged  that  defendant  falsely  pretendea  to  proa- 
ecDtor  that  he  owned  118  acres  of  land  in  a 
stated  flection,  township,  and  range,  the  wordu 
particnlarly  describing  the  land  were  not  sur- 
plnsage ;  and  hence  proof  that  defendant  did 
not  describe  the  land  oy  subdivisions  or  range, 
though  he  probably  mentioned  tbe  township,  con- 
stituted a  fatal  variance. 

[Ed.  Note.--For  other  cases,  see  Falne  Pre- 
tenses, Cent  Dig.  |  53;  Dec.  Dig.  S  33-*] 

4.  Cbiuinai.  Law  (S  813*)  —  Abstbact  In- 

btbuctions. 

Is  a  prosecution  for  false  pretenses  in  mort- 
gaging certain  real  estate  to  complainant,  on  the 
repreaentatton  that  it  was  free  from  iocum- 
lirance.  when  It  was  subject  to  a  mortgnge  to 
W.  &  Co..  a  request  to  charge  that  if  W.  &  Co. 
told  defendant  to  make  other  arrangements,  and 
defendant  was  thereby  Induced  to  believe  be  had 
a  right  to  mortEnge,  and  if  he  in  fact  honestly 
thought  that  there  was  no  incumbrnnre  on  tlie 
land,  the  jnry  shoidd  find  for  defendant,  was 
properly  refused  as  abstract. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Did-  §  11)79;  Dec.  Dig.  S  813.*] 


*W0t  ether  caate  see  same  topic  aod  Mctlon  NUMBER  la  Dee.  *  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 
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Appeal  from  Circuit  Court,  Qenera  Couaty; 
H.  A.  Pearce,  Judge. 

Charles  D.  Cook  was  convicted  of  procur- 
ing money  by  false  pretense^  and  he  appeals. 
Berersed  and  remanded. 

Omitting  tbe  formal  part,  the  indictment 
charged  as  follows:  "Charles  D.  Oook  did 
faleely  pretend  to  John  HaUford,  with  the  In- 
tuit to  defraud,  that  he  owned  in  his  own 
r^Ebt  lis  acres  of  land  in  section  33,  town- 
ship 1,  range  2S,  which  was  at  the  time  free 
from  incnmbrancev  and  that  there  was  no 
mortgage  or  Ilea  on  said  land,  and  executed 
to  John  Hallford  a  mortgage  on  said  land, 
and  by  the  means  of  waisi  false  xwetense  ob- 
tained from  John  Hallford  1300^  tlw  person- 
al property  of  such  John  Hallf<nd,  of  the 
value  of  fSOO,  against  the  peace  and  dignity 
of  the  state  of  AUUMuna."  The  bill  of  ex- 
ertions shows  that  the  defendant  moved  the 
court  to  strike  from  the  indictment,  the  fol- 
lowing words:  "And  executed  to  John  Hall- 
ford a  mortgage  on  said  land"— tm  the  ground 
that  It  was  no  portion  of  die  false  pretense, 
and  was  irrelevant  and  ImmaterlaL  The 
proof  of  the  pretense  is  sufficiently  set  out  in 
the  opinion. 

The  following  charges  were  refusal  to  the 
<lefendant:  (1)  Tbe  general  affirmative  charge. 
Ut)  *^e  defendant  is  shown  to  be  a  man  of 
good  character.  The  Jury  may,  on  this  evt- 
dmce,  oitertaln  a  reascmaUe  doubt  of  the 
defendant's  guilt,  when  without  such  evl- 
draice  there  would  be  no  reasonable  doubt" 
<9  'The  court  cbai^  the  Jury  tluit  if  they 
believe  from  the  evidence  that,  although  Cook 
bad  given  a  mortgage  on  Om  land,  yet  If 
Cook  honestly  thought  that  Wilson  had 
agreed  for  him  to  mwigage  11;  then  you  will 
find  the  defendant  not  guilty."  (Q)  "If  the 
Jury  believe  from  tbe  evidence  that  Wilson  & 
Co.  told  tbe  defendant  to  go  ahoid  and  make 
other  arrangements,  and  If  defendant  was 
hereto  Induced  to  believe  that  he  had  the 
r^t  to  mortgage,  and  if  he  In  fact  honestly 
tbougjit  that  there  was  no  Incumbrance  on  It, 
then  you  will  find  the  defendant  not  guilty." 

W.  O.  Mulkey,  for  appellant.  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State. 

DEN80N,  J.  Even  were  the  motion  to 
etrlke  certain  i>ortIoDS  of  the  Indictment 
meritorious,  yet  tbe  action  of  the  court  In 
overruling  the  same  could  not  be  reviewed  on 
this  appeal,  for  the  reason  that  It  Is  shown' 
only  by  the  bill  of  exceptions.  No  mention 
Is  made  of  tbe  motion  In  the  Judgment  entry. 
-Gaston  v.  Marengo  Improvement  Company, 
139  Ala.  465,  36  South.  738;  Crawley's  Case, 
146  Ala.  145,  41  South.  175. 

Assuming  that  the  court  erred  in  allowing 


John  Hallford  to  testify  that  the  defoidant 
executed  tbe  mortgage,  yet  tbe  court  Is  sat^ 
Isfled  that  the  ruling  worked  no  injury  to 
the  defendant,  as  the  witness  Immediately 
produced  the  mortgage^  which  was  self-prov- 
Ing,  and  It  was  offered  In  evidence;  and.  con- 
sidering that  the  indictment  avers  that  the 
mortgage  was  executed  by  the  defendant.  It 
was  competent,  relevant;  and  legal  testi- 
mony. Medc's  Case,  117  Ala.  117,  23  South. 
155;  Wlkerson's  Case^  140  Ala.  155, 86  Sooth. 
1004. 

The  Indictment  charges  that  the  defendant 
"did  falsely  pretend  to  John  Hallford,  with 
Intent  to  defraud,  that  be  owned  in  his  own 
right  118  acres  of  land  In  aection  SS,  town- 
ship 1,  range  £5."  (Italics  are  the  court's.) 
Hallford  testified  as  follows:  "The  defend- 
ant at  the  time  of  the  representation  did  not 
describe  the  land  by  subdivisions,  nor  by 
section,  nor  by  range;  but  he  probably  men- 
tioned what  township  It  was  In."  The  point 
was  made  in  tbe  court  t>elow,  and  is  urged 
here,  that  there  was  a  variance  between  the 
description  of  the  pretense  In  tbe  indict- 
ment and  the  proof  thereof.  It  may  be  that 
the  pretense  was  described  more  minutely  In 
the  Indictment  than  was  essential.  However, 
only  one  pretense  Is  alleged,  and  the  words 
of  particularity  In  respect  to  It  are  a  part 
of  the  indictment,  and  cannot  be  regarded  as 
surplusage.  19  Cyc;  423,  438 ;  Cowan^s  Case, 
41  Tex,  Cr.  617,  66  S.  W.  751;  O'Connor's 
Case.  30  Ala.  9;  Beasley's  Case,  59  Ala.  20; 
Meek's  Case,  117  Ala.  117,  23  South.  155.  It 
is  manifest,  from  these  considerations  and 
authorities,  that  tbe  state  failed  to  prove  the 
pretense  as  averred;  and  the  court  erred  In 
refusing  the  general  affirmative  charge  re- 
quested by  the  defendant 

Tbe  defendant  concedes  In  brief  that  charge 
3  was  properly  refused.  Scott's  Case,  105 
Ala.  59,  16  South.  925,  53  Am.  St.  Rep.  100. 

The  defendant  might  have  "thougbt"  tbat 
Wilson  had  agreed  for  him  to  mortgage  the 
land,  and  at  the  same  time  tbe  Jury  might 
have  found  that  defendant  falsely  pretended, 
witb  Intent  to  defraud,  that  the  land  was 
free  from  Incumbrance — that  there  was  no 
mortgage  upon  It  Consequently  the  court 
committed  no  error  in  refusing  charge  5. 

Charge  6,  In  Its  hypothesis,  "and  If  be  in 
fact  honestly  thougbt  that  there  was  no'  in- 
cumbrance on  It"  (the  land),  is  abstract,  and 
for  this  reason.  If  for  no  other,  was  properly 
refused. 

For  the  error  pointed  out  the  Judgment  Is 
reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
MAYFIELD,  JJ.,  concur. 
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,  HARRIS  T.  BASDBN. 
<SapTeiiie  Coart  of  Alabama.   June  80,  1909.) 

1.  PuADuro  n  804*)  — Vbbification  — Pai.- 
VATB  WamNQs— Bnscr. 

The  written  contract  sned  on  It  admissible, 
where  there  was  sufficient  proof  of  its  execution, 
tboogh  its  execution  was  denied  by  a  awom 
I^ea. 

[Ed.  Note.— For  other  eaaea,  see  Pleading, 
Cent.  Dig.  I  906;  Dee.  Dig.  S  301.*] 

2.  COHTUCTS  n  346*)  —  ACTZ0H8  —  ISSUXS, 
PBOOr,  AHD  VABIANCB. 

A  variance  between  the  contract  sued  on 
and  that  offered  in  evidence,  in  the  use  of  the 
word  "and"  in  describing  lands  bj  government 
nnmbere  where  the  word  "of  should  have  been 
nsed,  is  immaterial,  especially  where  no  objec- 
tion was  made  to  the  contract's  Introduction  on 
such  grooud  of  variance,  and  the  parties  made 
bnt  the  one  contract  sned  on,  and  the  two, 
thoiq;h  Tei7  lengthy,  w«ze  in  other  respects  iden< 
tical. 

[Ed.  Note.-'For  other  cases,  see  Contracts, 
Cent.  Dig.  I  1718;  Dec.  Dig.  fi  346.*] 

3.  Appkal  akd  Ebbor  (8  206*)— Reservation 
OF  GROunos  or  Review  —  Offeb  of  Evi- 

DERCB. 

To  put  the  trial  court  in  error  tn  declining^ 
to  allow  a  question  to  be  answered,  it  must 
have  been  suggested  to  the  conrt  what  it  was 
proposed  to  prove  and  bow  it  would  be  relevant 
and  competent 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ermr,  CenL  Dig.  H  1281,  1282;  Dec.  Dig.  S 
205.*] 

4.  Afpkaz.  and  Ebbob  (S  900*)  —  Bbvibw — 
Pbesuhptiohs. 

The  Supreme  Court  must  presume  In  favor 
of  the  trial  court's  ruling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3667;  Dec  Dig.  I  900.*] 

5.  Affeai.  and  Ebbob  {|  690*)  —  Recobd  — 
SuowiNo  Obouhds  o#  Review— Aduisbioiv 
OF  Evidence. 

Where  an  objection  to  a  Question  is  over- 
mted,  bat  the  record  fails  to  show  what  answer 
witness  made,  If  any,  the  ruling  Is  not  reversi- 
ble on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  i  2899;  Dec.  Dig.  I  690.*] 

O.  AppEAi.  AND  Ebbob  (|  1061*)— Hauilb88 

Ebbob- lN8TBucnoNB. 

In  an  action  for  the  i>rice  of  titober  cut  by 
defendant  or  his  agents,  it  was  not  reversible 
error  to  give  a  reqnest  by  defendant  that  "plain- 
tiff would  be  entitled  to  recover  the  value  of 
the  amount  ol  the  timber  which  the  evidence  has 
satisfied  you  was  cut  by  defendant,  by  himself 
or  agent,  and  not  paid  for.  If  the  plaintiff 
claims  for  more  than  was  cut  (if  any  was  cut), 
bnt  was  proved  the  whole  amount  claimed,  yet  if 
he  has  proved  a  certain  amount  was  cut,  then 
yonr  verdict  be  only  for  the  amount  that  was 
proved,"  though  confused  and  uncertain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ErniT,  CenL  IMg.  |  4219;  Dec  Dig.  §  10G4.*] 

Appeal  from  Circuit  Court,  Colbert  Coun- 
ty; C.  P.  Almon,  Judge. 

Actton  by  J<din  L.  Basdoi  against  W.  W. 
Harris  Jndcmaat  for  plalntUE,  ana  defoid- 
«nt  appeals.  Reversed  and  remanded. 

Tike  foDowii^  diarge  was  refused  to  tbe 
defendant:  '^e  burden  of  proof  Is  on  tbe 
d^endant  to  make  good  his ,  case,  and  I 
charge  joa  that,  if  you  believe  from  the 


evidence  that  the  timber  and  cross-ties  enu- 
merated on  tbe  book  offered  In  evidence  were 
ent  on  tbe  entire  640  acres  described  tn  tbe 
complaint,  tlwn  your  verdict  should  be  for 
the  defoidant." 

Kirk,  Carmtchael  &  Rather,  for  appellant 
Jackson  &  Alexander,  for  appellee. 

UATFIEIiD,  J.  This  complaint  contained 
four  counts.  The  flrat  declared  on  a  writ- 
ten contract  for  tbe  price  of  certain  timber 
of  plaintiff,  allied  to  have  bem  cut  by 
defendant  or  bia  agents  under  said  contract 
The  others  were  the  common  counts.  To  tbe 
complaint  tbe  defendant  filed  several  pleas: 
First,  the  general  Issue;  second,  non  est 
factum;  third,  payment.  The  trial  resulted 
tn  a  verdict  and  Judgment  for  plaintiff,  from 
which  the  defendant  appeals,  assigning  nu- 
merons  errors. 

Tbe  trial  appears  to  have  been  had  ecclu- 
slvely  as  to  the  first  count  of  tbe  complatnt 

Recovery  seems  to  have  been  sought  and 
bad  nnder  this  count  almie.  There  was  no 
error  In  allowing  the  Introduction  of  the 
written  contract  In  evidence.  There  was 
sufficient  proof  of  its  execution  to  authorize 
its  Introduction  in  evidence,  notwithstanding 
its  exeendon  was  denied  by  a  sworn  plea. 

The  alleged  variance  claimed  by  appel- 
laut  between  the  contract  sued  on  and  that 
offered  In  evidence  ia  evldttitly  a  <!lerlcal  er- 
ror in  the  use  of  the  word  **and"  for  the 
word  *^f,"  and,  while  it  makes  the  contract 
Introduced  In  evidence  describe  more  land 
than  tlie  contract  declared  on,  yet  it,  with 
the  Clerical  error,  describes  aU  the  land 
which  is  described  In  the  contract  sued  on. 
We  think  It  a  mere  clerical  error,  self-cor- 
recting, because  no  objection  was  made  to  its 
introduction  on  this  ground  of  variance  or 
difference  In  description  of  the  lands,  and « 
It  was  not  claimed  that  the  parties  ever 
made  but  tbe  one  contract  sued  on,  and  the 
two,  though  very  lengthy,  are  identical  with 
this  exception  of  the  use  of  tbe  word  "and," 
in  d^riblns  tbe  lands  by  government  num* 
hers,  where  the  word  "of^  ^ould  have  been 
nsed. 

We  cannot  know  whether  or  not  there  was 
error  In  the  trial  court's  declining  to  allow 
plaintiff  to  answer  various  questions  pro* 
pounded  to  him  as  a  wltnera'as  to  an  alleged 
contract  made  by  blm  with  the  Florence 
Wagon  Company  as  to  the  lands  or  timber 
In  question.  It  does  not  sufficiently  appear 
what  the  answw  would  have  been,  nor  does 
It  sufficiently'  appear  from  the  hill  of  ex- 
ceptions that  any  answer  would  have  been 
material  or  relevant  to  any  Issue  on  trial, 
which  Is  necessary  in  order  to  put  the  trial- 
court  In  error  in  declining  to  allow  such 
questions  to  be  answered.  Defendant  should 
have  suggested  to  the  court  what  he  pro- 
posed to  prove  by  the  witness  as  to  such 
contracts,  and  bow  it  would  be  relevant  and 
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competent  as  evidence  on  this  trial.  The 
answers  to  tbese  questions  may  or  may  not 
be  relevant  Whether  they  were  or  not 
does  not  afflimatlTely  appear,  without  which 
the  trial  court  cannot  he  pnt  In  error.  The 
presumption  must  be  Indulged  by  this  court 
In  faror  of  Qie  ruling  of  the  trial  court 

The  same  Is  true  as  to  the  questions  pro- 
pounded by  defendant  to  the  witness  Ash- 
craft,  attorney  for  the  Florence  Wagon  Com- 
pany, to  the  same  contracts  between  the 
wagon  company  and  plalntUE  as  to  the  lands 
and  timber  In  question.  It  Is  not  shown 
what  the  answers  would  hare  been,  nor 
that  the  answers  would  be  relevant  or  com- 
petent evldencew  Snodgrass  v.  Caldw^,  90 
Ala.  810;  7  South.  834.  So,  when  an  objec- 
tion to  a  question  Is  overruled  by  the  court, 
and  the  record  falls  to  show  what  answer 
the  witness  made.  If  any,  the  mllng  of  the 
court  Is  not  rev^slble  on  appeaL  Hughes 
V.  State,  7B  Ala.  81;  Jackson  v,  Clopton.  06 
Ala.  29. 

It  was  not  reversible  error  to  give  the 
following  charge  requested  by  plaintiff:  "The 
plaintiff  would  be  entitled  to  recover  the 
value  of  the  amount  of  the  timber  which 
the  evidence  .has  satisfied  yon  was  cut  by 
defendant,  by  himself  or  agent,  and  not  paid 
for.  If  Ihe  plaintiff  claims  for  more  than 
was  cut  (If  any  was  cut),  hut  was  proved 
the  whole  amount  claimed,  yet  If  he  has 
proved  a  certain  amount  was  cut,  then  your 
verdict  be  only  for  the  amount  that  was 
proved."  There  must  be  some  derlcal  error 
In  copying  the  charge  Into  ttie  transcript 
As  it  is  written,  it  Is  confused.  Indefinite, 
and  uncertain,  and  mlg^t  authorize  a  recov- 
ery If  the  tlmh»  was  cut  by  plalntUTs  agent 
without  authority  from,  or  consent  or  knowl- 
eOfie  of,  defendant;  hut  It  could  have  been 
,  corrected  by  an  o^danatory  charge. 

The  real  disputed  question  In  the  case  was 
whether  Hall,  who  executed  the  contract 
In  defendant's  name  and  cut  the  timber  un- 
der the  contract,  had  any  authority  from 
defendant  to  so  purchase  or  cut  the  timber. 
Defendant  not  only  denied  Hall's  authority, 
but  also  denied  any  knowledge  of  It  until 
shortly  befiH«  -suit  was  brought. 

Charge  21  stated  a  correct  proposition  of 
law  as  applied  to  the  facts  in  this  case,  and 
Its  refusal  was'  error,  for  which  the  Judg- 
ment Is  reversed,  and  the  cause  Is  remanded. 

Reversed  and  remanded.  All  the  Justices 
concur. 


CHILDRESS  v.  SmTH-ECHOLS-BUR- 
NBTT  HARDWARE  CO. 

(Suprc^me  Court  of  Alabama.    June  30,  1909.) 

1.  Sales  (I  358*)— Aotioitb  ron  Feiob— Evi- 
dence. 

Where  there  waa  evidence  that  defendant 
autborized  K.  to  purchase  mantels  sned  for  on 

her  account,  evidence  that .  statements  of  the 


aeeonnt  delivered  to  defendant  were  letaJned 

without  objection  was  admiasible.- 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  i  1049 :  Dec.  Dig.  {  3M.»] 

2.  Tbial  (5  60*)— Obdek  of  Fboot-tAuthobi- 

tt  of  aoent. 

Proof  of  acts  of  an  agent  before  proof  of 
the  agency,  which  1&  subsequently  established,  U 
not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  144 ;  Dec.  Dig.  {  60.*] 

3.  PBinciPAL  AKD  Agent  (S  122*)— Evtocvce 
— Declabatiozts  of  Aqent.- 

Where  mantels  were  purchased  by  defend- 
ant's alleged  agent  It  was  competent,  after  proof 
of  the  agency,  to  show  the  agent's  declarations 
at  the  time  of  the  purchase  as  to  his  authority. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  416 ;  Dec.  Dig.  S  122.*] 

4.  Evidence  (|  354*)— Accouht  Book— Obio- 

IHAL  E:ntBIES. 

In  an  action  for  the  price  of  mantels  pui^ 
chased  by  defendant's  alleged  agent  original  en- 
tries in  plaintiff's  book  of  account  concerning 
them  were  admissible. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  IMg.  {  1449 ;  Dec.  Dig.  8  354.*] 

Appeal  from  City  Ckmrt  of  Gadsden;  John 
'H.  Dlsque,  Judge. 

Action  In  assumpsit  by  the  Smlth-Echols- 
Bumett  Hardware  Company  against  Ura. 
Nellie  A.  Childress.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

The  subject-matter  of  the  suit  was  the 
price  of  three  cabinet  mantels,  placed  In  a 
house  built  for  appellant  by  one  Keown  un- 
der a  contract  to  furnish  materials  aud  labor 
and  construct  the  house  at  and  for  the  sum 
of  f750.  It  does  not  ap[>ear  from  the  record 
whether  the  mantels  were  Included  In  the 
specification  to  which  the  contract  of  build- 
ing referred  or  not  The  testimony  for  the 
plaintiff  tended  to  show  that  Eeown  purchas- 
ed the  mantels  as  the  agent  of  the  appellant 
that  credit  was  given  therefor,  and  the  goods 
charged  to  her.  The  testimony  for  the  ap- 
pellant tended  to  show  that  she  knew  noth- 
ing of  the  purchase  of  the  price  paid  for  the 
same,  but  knew  that  the  mantels  went  into 
the  house,  and  was  under  the  impression  that 
she  paid  for  the  mantels  In  making  a  set- 
tlement with  Keown. 

Gnlll  &  MarUn,  for  appellant  Hood  A 
Murphree,  for  i^pdle& 

DENSON,  J.  This  action  was  brought  On 
an  account  for  goods,  wares,  and  mer^an- 
dise  alleged  to  have  been  sold  and  delivered 
by  plaintiff  to  the  deftadant.  Hie  proof 
shows  that  the  goods  consisted  of  three 
cabinet  mantels,  that  th^  were  purchased 
by  one  Keown,  and  delivered  to  him  for  the 
defendant  Thaa  is  ample  testimony  In  the 
record  tending  to  Aow  that  d^endant  au- 
thorized Eeown  to  purchase  the  mantels  on 
her  account;  and  for  this  reason  the  evi- 
dence showing  that  statements  of  the  ac. 
count  were  delivered  to  defendant  and  that 
she  received  them  through  the  United  States 
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man  and  kept  them,  vrtthoot  making  any  ob* 
jectlon  theieto,  was  anUrely  competent  Bice 
T.  ScUoHB,  90  Ala.  410,  7  South.  802.  It 
makea  no  difference  that  the  statements 
wve  admitted  before  there  was  any  evidence 
at  the  agency.  This  was  hregolar;  bnt  the 
SDbaeqnent  Introduction  of  such  evidence 
saves  the  mlhigs  of  the  conrl;  In  that  re- 
spect, from  reversible  earn. 

The  evldenoe  of  ngaacy  being  In,  It  was 
also  cranpetent  to  show  what  Keown  said, 
at  the  time  he  porchased  the  numt^  In 
respect  to  the  defendant's  having  authorised 
him  to  make  the  purchase.  For  the  same 
reason,  coupled  nith  the  proof  that  the  en- 
tries in  the  book  refored  to  by'  witness 
Smith  were  original  entries,  it  was  compe- 
tent to  refer  to  such  mtrles,  and  even  to  offer 
same  as  evldeoceb 

The  court  properly  limited  the  contract 
offered  in  evidence  to  the  purpose  of  affect- 
ing credibility  of  Keown's  testimony. 
The  deftendanf a  testimony  may  conflict  with 
that  offered  by  the  plaintiff  on  the  question 
of  Keovpn*8  authority  to  purchase  the  goods, 
bnt  this  would  only  m^e  that  question  one 
of  fact  to  be  determined  1^  the  ooort 

We  do  not  find,  after  considering  all  the 
testimony,  any  error  in  the  reowd  prejudicial 
to  defendant 

Affirmed. 

DOWDELL,  a  3^  and  SIMPSON  and 
MAYPIELD,  J3.,  concur. 


HIGDON,  Sheriff,  T.  GARRETT. 
(SnprenM  Conrt  of  Alabama.   Jane  SO,  1909.) 

1.  APPEAI,  Alf  D  Ebsob  (S  917*)— Rbvicw— Pbb- 

StTHPTIOITS— DeUUBBEBS. 

It  will  be  presHined  that  demurrerB  filed, 
bat  not  acted  on  Dy  the  trial  court,  were  vaired. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Cent.  Dig.  f  8700 ;  Dec.  Dig.  I  917.*] 

2.  Tkui-  it  68*)— RaoPEznKG  Oasb— Discbk- 
Tion  OF  Court. 

,  It  Ir  within  the  trial  court's  discretion  to 
allow  other  testimony  by  a  party  after  he  has 
closed. 

[¥id.  Notew— For  other  eases,  see  Trial,  Cent. 
IMg;  I  160;  Dec.  Dig.  {  68.*] 

3.  AmAX.  AHD  ESKOB  ({  970*)  —  DlSCBmON 

or  LOWEB  COUBT— ItEOPENING  CaSE. 

The  trial  court's  discretion  in  the  matter 
of  allowing  other  testimony  after  a  party  hM 
closed  will  not  be  revised. 

lEd.  Not&— For  other  eases,  B<>e  Appeal  and 
Error,  Cent  Dig.  |  8851;  Dec.  Dig.  I  970.*] 

4.  Tbiai>  (S75*)— Objectiohb  to  EVIDBirCE— 

lUPLIED  WAIVES. 

Where  an  objection  to  eridence  is  limited  to 
a  certain  point,  aJl  other  objections  are  implied- 
ly waived. 

[Bd.  Note.— For  other  cases,  eee  Trial,  .Cent 
DV-  I  179;  Dec  Dig.  S  75.*] 

5.  Chattbi.  Hobtoaoks  (§  6*)— ConncTioifAL 

SaI£— DiSTINOUISUED  FROM  MORTGAQE. 

A  sale  of  household  furniture,  partly  on 
credit  title  to  remain  In  the  seller  until  all 
the  notes  were  paid,  and  the  seller  to  have  the 


right  to  retake  tiie  property  In  case  of  default 
wa£  not  a  mortgage,  but  a  conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  SS  23-41:  Dec  Dig.  8  6;* 
Sides,  Cent.  Dig.  {  1332.] 

6.  Sales  (S  465*)— Conditional  Saleb-Rbc- 

OBD. 

The  statute  requiring  a  conditional  sale  con- 
tract to  be  recorded  is  not  in  force  in  Jefferson 
county. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  465.*] 

7  Teial  (8  143*)-~DiBECTioN  OF  Vebdict. 

A  general  affinnative  charge  for  a  party  is 
properly  refused,  where  there  la  a  conflict  In  the 

evidence. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  8  342 ;  Dec.  Dig.  8  143.*] 

8.  Sales  (8  480*)— Condctional  Sales— Goit- 

VER9I0N— MbASUBB  OF  DaUAQGS. 

The  measure  of  daouiges  for  conversion  by 
defendant  of  personalty  conditionally  sold  by 
plaintiff  to  defendaQt's  debtor  is  the  amount  of 
unpaid  purchase  money,  with  interest  if  les3 
than  its  value,  bat,  if  greater,  then  the  value  of 
the  personalty,  with  interest. 
_[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  8  480.*] 

Appeal  from  circuit  Court,  Jefferson  Coun- 
ty; A.  A.  Coleman,  Judge. 

Action  by  W.  J.  Garrett  against  E.  L.  Hlg- 
don,  as  sheriff.  Judgment  for  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded. 

Hinds  Peevey  and  E.  C.  Crow,  for  appel- 
lant Kerr  &  Haley,  for  appellee. 

DBNSON,  J.  This  action  was  brought  by 
Mrs.  W.  J.  Garrett  against  E.  L.  Hlgdon  as 
sheriff  of  Jefferson  county.  The  complaint 
contains  twO  counts — one  In  trespass,  for 
the  taking  of  certain  household  and  kitchen 
furniture,  bedding,  etc.;  and  the  other  In 
trover,  for  the  conversion  of  the  same  prop- 
erty. Demurrers  were  filed  to  the  complaint 
but  they  were  not  acted  upon  by  the  trial 
court  It  is  therefore  presumed  tliat  they 
were  waived. 

Three  pleas  were  presented  by  the  defend- 
ant— first,  the  general  Issue;  second,  that 
the  goods  Involved  In  the  suit  were  levied  on 
under  an  attachment  at  the  suit  of  Mrs. 
Nora  E.  Miller  against  Mrs.  W.  H.  Greene, 
to  enforce  a  landlord's  lien  for  rent  and 
that  plaintiff  had  no  claim  on  the  goods; 
and,  third,  that  plaintiff  was  estopped  from 
bringing  this  action  because,  before  the  said 
attachment  suit  was  commenced,  the  plain- 
tiff had  stated  to  Mrs.  Miller,  or  to  her 
agents,  that  she  had  not  retained  title  to  the 
goods  levied  upon,  and  that  by  reason  of  this 
statement  Mrs.  Miller  had  brought  said  at- 
tachment suit  Demurrers  to  these  pleas 
were  filed;  but,  as  the  record  fails  to 
close  that  any  action  was  taken  upon  them, 
they,  too,  are  presumed  to  have  been  waived. 

There  was  evidence  on  the  part  of  the 
plaintiff  below  that  she  bought  the  goods  de- 
scribed In  the  complaint  and  used  them  In 
running  a  boarding  house  in  Birmingham,  as 
a  tenant  of  Mrs.  Miller;  that  In  March.  1007, 
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(Ala. 


She  aold  out  her  boarding  house  business  to 
Mrs.  W.  H.  Greene,  who  became  Mrs.  Miller's 
tenant  In  the  house  plaintiff  had  occupied, 
and  sold  to  her  the  goods  described  In  the 
complaint,  partly  for  cash  and  partly  on 
credit,  taking  her  notes  for  the  deferred  pay- 
ments; tliat  at  the  time  of  tbe  sale  there 
was  an  oral  agreement  between  them  that 
tbe  title  should  remain  in  tbe  plaintiff  until 
all  tbe  notes  were  paid,  and  that  If  any  of 
tbem  were  not  paid  at  maturity  she  would 
have  tbe  right  to  retake  the  property;  that 
tbe  said  property  was  levied  on  and  taken 
by  the  defendant,  as  alleged  in  tbe  com- 
plaint, and  had  not  been  returned  to  her,  and 
that  it  was  worth  $500;  that  when  the  levy 
was  made  one  of  Mrs.  Greene's  notes  for 
$22.50  was  past  due  and  unpaid;  and  that 
tbe  whole  amount  on  said  notes  unpaid  was 
5142.50.  Plahitiff  denied  ever  having  stat- 
ed that  she  had  not  retained  title  to  the 
property.  The  deputy  sheriff  who  made  the 
levy  testified  that  before  be  levied  on  the 
goods  Mrs.  Greene  Informed  him  that  they 
belonged  to  the  plaintiff. 

There  was  evidence  on  the  part  of  tbe 
defendant  that,  before  tbe  suit  In  which 
the  goods  were  levied  upon  was  brought, 
plaintiff  had  told  two  of  Mrs.  Miller's  agents 
that  she  had  not  retained  title  to  the  goods; 
that  the  agents  told  plaintiff  tbey  were  go- 
ing to  attach  the  goods  for  Mrs.  Miller's 
rent,  and  she  repeated  that  she  bad  not  re- 
tained the  title  to  the  goods,  and  told  them 
to  go  ahead  and  attach.  Tbe  only  evidence 
as  to  the  value  of  tbe  goods,  except  that  of 
tbe  plaintiff,  was  that  of  tbe  deputy  sher- 
iff who  made  the  levy,  to  tbe  effect  that  tbey 
were  very  cheap,  that  some  of  tbe  matting 
was  worn  out  and  not  worth  taking  up,  that 
the  chairs  and  tables  were  broken  and  in 
bad  fix  generally,  and  that  he  told  the  agent 
of  Mrs.  Miller  that  tbey  would  not  sell  for 
enough  to  pay  for  costs  in  tbe  case,  and 
that  of  one  Dolandson,  a  furniture  dealer, 
who  examined  tbe  goods  five  months  after 
they  were  levied  on,  to  tbe  effect  that  tbey 
were  worth  ¥150.  Tbe  Jury  returned  a  ver- 
dict for  the  plaintiff  for  $250.  The  court 
declined  to  set  aside  the  verdict  on  the  mo- 
tion of  the  defendant 

The  first  assignment  of  error  is  based  on 
the  overruling  of  defendant's  objection  to 
plaintifTs  testifying,  in  rebuttal,  that  about 
$25  worth  of  tbe  goods  levied  on  bad  been 
removed  by  some  one  while  the  goods  were 
in  the  possession  of  the  sheriff  under  the 
attachment.  It  is  within  the  discretion  of 
the  trial  court  to  allow  tbe  Introduction  of 
other  testimony  by  a  party  after  he  has  clos- 
ed his  case,  and  the  exercise  of  this  discre- 
tion is  irrevisable.  L.  &  N.  R.  R.  Co.  v. 
Barker,  06  Ala.  435,  11  South.  453.  The 
objection  being  limited  to  the  point  that  the 
evidence  was  not  in  rebuttal,  all  other  ob- 
jections ttut  might  have  been  made  are  Im- 


pliedly waived.  8  Brick.  Dig.  p.  444.  f  574. 
No  error  was  committed  In  overmliag  the 
objection. 

Tbe  second  ground  In  the  assignment  of  er- 
rors iB  based  upon  tbe  refusal  of  the  court 
to  give  the  general  affirmative  charge  for 
the  defendant,  as  requested  by  him  In  writ- 
ing. In  support  of  this  It  Is  urged  that  the 
agreement  claimed  to  have  been  made  be- 
tween the  plaintiff  and  Mrs.  Greene  consti- 
tuted a  mortgage,  and  not  a  conditional 
sale,  and  that  the  saine  was  void  because 
not  in  writing.  According  to  our  decisions 
this  contention  must  be  resolved  against  the 
appellant.  Piedmont,  etc.,  Co.  v.  Thomson- 
Houston  Motor  Co.  (Ala.)  12  South.  768,  and 
cases  there  cited.  It  will  be  borne  in  mind 
that  the  statute  reauirlng  conditional  sale 
contracts  to  be  recorded  is  not  applicable 
to  tbe  present  case.  Goodgame  t.  Sanders, 
140  Ala.  247,  87  South.  200.  There  was  a 
confilct  in  tbe  evidence  as  to  whether  or 
not  any  agreement  was  made  for  the  re- 
tention of  the  title;  and  the  circuit  court 
properly  submitted  this  Issue  to  the  Jury, 
and  committed  no  error  In  refusing  the  af- 
firmative charge  asked  by  tbe  defendant. 

The  evidence  does  not  warrant  tbe  assess- 
ment of  exemplary  damages,  and  the  meas- 
ure of  the  plaintiff's  damages  Is  the  amount 
of  the  unpaid  parcbase  money,  with  interest, 
if  that  be  leas  than  the  value  of  the  proi)erty 
wrongfully  taken  or  converted;  but.  If  such 
amount  and  interest  exceed  the  value  of 
the  property,  then  the  value  of  the  property, 
with  interest,  would  afford  the  measure  of 
damages.  The  undisputed  evidence  shows 
that  the  unpaid  balance  due  the  plalntirf 
on  ber  contract  was  not  exceeding  (142..50. 
This,  with  interest,  then,  fixed  the  measure 
of  plaintiff's  damages,  provided  th'e  Jury 
should  find  that  the  property  reached  that 
mark  in  value.  It  follows  that  the  damages 
assessed  are  excessive,  and  that  the  court 
erred  In  not  setting  aside  the  verdict  on  this 
ground.  4  Mayfleld's  Dig.  p.  765,  i  427;  Id. 
p.  764,  8  412;  Morton  v.  Frick,  87  Ga.  230,  13 
S.  E.  463;  Bradley  v.  Burkett,  82  Ga.  255,  11 
S.  E.  492;  Johnson  v.  Whlttemore,  27  Mich. 
463;  Rose  v.  Story,  1  Pa.  190,  44  Am.  Dec 
121;  Woods  T.  Nichols,  21  B.  L  637,  45  Atl. 
54S.  48  L.  R.  A.  773. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON,  AN- 
DERSON. MAYFIELD,  and  8AYRE,  JJ.. 
concur. 


McDANIELS  v.  STATE. 

(Supreme  Court  of  Alabama.    June  30,  1909.) 

1.  Cbimjnal  Law  (S  1150*)— Change  of  Ven- 
ue—Review. 

Denial  of  accused's  application  for  a  Changs 
of  venue  will  not  be  reversed,  unless  the  Sa- 
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preme  Court  can  cleariy  Me  diat  Uie  detennlu- 

tion  was  erroneoos. 

[Ed.  Note— For  other  ca&ee,  see  CrimlDal 
Law,  Cent.  Dig.  I  SOM ;  Dec  Dig.  |  HGO.*} 

2.  dnmvAt.  Law  (f  611*)— Txarufonr  or 

ACCOltPLICB— COBBOBOBATIOIt. 

An  accomplice  testified  to  a  conspiracy  to 
kill  deceased,  describing  the  circmnstances  and 
the  method  followed,  stating  that  defendant  was 
a  imrty  to  the  conspiracy  and  watched  outside 
while  the  murder  was  belag  committed.  Held. 
that  evidence  of  another  witness  that,  on  the 
Monday  night  before  decedent  was  killed,  she 
heard  the  aecompUca  and  others  connected  with 
the  conspiracy,  Including  defendant,  talking  in 
her  house  about  a  plot  to  kill  deceased,  was  suf- 
ficient corroboration,  under  Code,  7807,  for- 
bidding  a  coDvictlon  on  the  uncorroborated  tes- 
timony of  an  accomplice. 

[Ed.  Xot«w— For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  t  1128 ;  Dec  Dig.  {  511.*] 

8.  Csnc^NAL  Law  (J  780*)  —  iNsxatJcrioNB — 
Accompucb's  Testiuokt— Cobbobobatioh. 
Where,  in  a  prosecution  for  homicide,  the 
testimony  of  W.  was  the  only  evidence  to  cor- 
roborate an  accomplice  who  connected  defendant 
with  the  offense,  it  was  error  to  refuse  to  charge 
that  if  the  jury  believed  from  the  evidence  that 
the  only  evidence  tending  to  corroborate  the 
accomplice  was  W.'s  testimony,  aad  it  they  did 
not  believe  her  testimony  to  be  tnut  they  must 
find  defendant  not  guilty. 

[Bd.  Note.— For  other  casea,  see  Criminal 
Law.  Cent.  Dig.  |  1862;  Dec  Dig.  S  780.*] 

Appeal  fnun  Circuit  Court,  Hale  Coonty; 
B.  H.  MlUer,  Jadc& 

Joe  McDaolels  was  convicted  of  murder 
In  the  flnt  degree,  sentenced  to  death,  and 
he  appeals.  Berersed  and  remanded. 

The  facts  are  snlSelently  stated  in  the 
opinion  of  the  court.  The  following  charges 
noted  In  the  opinion,  among  others,  were  re- 
fused to  the  defendant:  "(4)  The  court 
charges  the  Jury  that,  If  they  have  a  reason- 
able doubt  as  to  the  truth  or  falsity  of  the 
evidence  of  the  woman,  Emma  WlUiams,  who 
testified  in  this  case,  they  must  acquit  the 
defendant.  (5)  The  court  charges  the  Jury 
that  the  only  evidence  Introduced  1^  the 
state  to  corroborate  the  testimony  of  C3iarlle 
Taylor  is  evidence  tending  to  show  the  ac- 
complices of  this  defendant  agreed  to  kill  R. 
W.  Drake  at  Shad  WiUlama*  house,  and  If 
tbey  have  a  reascmable  doubt  of  the  truth  or 
falsity  of  that  testimony  th^  must  acquit 
the  defendant  (6)  The  court  chafes  the 
Jury  that  if  they  brieve  from  the  evidence 
that  the  only  evidence  tending  to  corrobo- 
rate the  testimony  of  Charlie  Taylor  that 
tends  to  connect  the  defendant  with  the  com- 
mlsslm  of  the  offense  Is  the  testimony  of 
Emma  WlUlams,  and  if  the  Jury  do  not  be- 
lieve the  testimony  of  Emma  ^liams  to  be 
true,  they  must  find  the  defendant  not 
guilty." 

Charles  E.  Waller  and  H.  O.  Benners,  for 
appellant.  Alexander  M.  Garber,  Atty.  Gen., 
and  Thomas  D.  Sanford,  for  the  State. 


McCLELLAN,  7.  The  appellant  stands 
condemned  to  suffer  death  for  the  murder 
of  Robert  W.  Drake.  Preliminary  to  the 
trial  below  the  dtfendant  moved  for  a  change 
of  venue.  The  court  denied  the  motion,  and 
this  action  of  the  court  Is  the  first  question 
presented  for  review  here.  This  court,  In 
Hawes'  Case,  88  Ala.  37,  7  South.  802,  an- 
nounced the  rule  that  the  action  of  a  trial 
court  in  refusing  an  application  for  a  change 
of  venue  will  not  be  reversed  nnless  this 
court  can  "see,  and  see.clearlj;  that  Its  ac- 
tion was  wrong**;  that  the  presumption  pre- 
vails that  the  ruling  was  free  fnun  error. 
untU  error  is  afflrmatlvely  Aovn.  In  How- 
ard's Case  (delivered  at  this  term)  CO  South. 
9B4,  the  Hawes  Case,  in  this  particular,  was 
followed.  After  a  careful  review  of  the  evi- 
dence offered  on  the  bearing  of  the  applica- 
tion for  chai^  of  venne,  and  with  due  re- 
gard toT  the  rule  steted,  we  are  not  con- 
vinced that  error  was  committed  In  the  re- 
fusal of  the  BppUcatlon. 

The  important  question  presented  by  the 
record  and  argued  by  counsel  for  appellant 
raises  for  our  review  the  Inquiry  whether 
the  testimony  of  the  accomidic^  Charlie 
Taylor,  Implicating  the  defendant,  was  suf- 
ficiently corroborated  to  raider  the  submis- 
sion of  guilt  vel  non  of  the  defendant  to  the 
Jury.  Accqitlng  aniellanrs  theny  that  the 
witness  Emma  Williams*  tntlmony  was  all 
the  evidence  offered  assuming  to  afford  the 
necessary  corroborating  testimony  of  that 
given  by  Taylor,  we  entertain  the  opinion 
that  Williams'  testimony  sufficed  for  the  pur- 
p<Me  of  corroboration.  We  will  briefly  set 
out  our  reasons: 

Taylor  testified  that  he,  Shad  Williams,  Ed 
Howard,  and  defendant  concocted,  after  dis- 
cussion, the  conspiracy  to  kill  Mr.  Drake; 
that  on  the  occasion  of  hla  murder  all  en- 
tered his  room,  one  being  armed  with  a 
piece  of  Iron ;  that,  finding  Mr.  Drake  asleep, 
it  was  then  arranged  for  the  defendant  to 
"watch"  outside,  which  defendant  did;  that 
Williams  struck  Mr.  Drake  on  the  head  with 
the  piece  of  Iron,  kilting  him ;  that  one  of 
them  secured  from  his  trousers  the  store 
(which  was  nearby)  keys;  that  the  four 
went  there,  robbed  one  of  the  cash  drawers, 
and  attempted  to  open  the  other  cash  drawer 
and  the  Iron  safe;  that  they  took  an  inflam- 
mable oil  out  of  the  stock,  poured  it  about 
the  building,  and  set  fire  to  it;  that  some  of 
the  oil  was  then  carried  back  to  the  house, 
the  trousers  of  the  deceased  were  saturated 
with  It,  and,  placing  the  trousers  beneath  the 
body  of  the  dead  man,  fire  was  set  to  the 
trousers.  These  are  some  only  of  the  details 
of  the  tragedy.  Emma  Williams'  testimony, 
as  presently  important,  was,  the  record 
shows,  as  follows:  "On  Monday  night  be- 
fore Mr.  Drake  was  killed.  1  heard  Shad  Wil- 
liams. Ed  I  -ward,  and  Charlie  Taylor  talk- 
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tag  at  my  bouse.  Q.  DM  you  bear  any  talk 
between  tbem  about  a  plot  to  kilt  Mr.  Drake? 
A.  Yes,  sir.  Q.  Wbo  was  It  you  beard  talk- 
ing? A.  Sbad  WllUanu,  Joe  McDaniel,  and 
Ed  Howard.  Q.  What  did  tb^  Bay?  A. 
Sbad  WUlIama  say  tbey  was  going  to  hill 
Mr.  Drake  to  get  tbem  some  mon^." 

In  one  view,  clearly  open  to  adx^tlon,  botb 
by  the  court  as  a  preliminary  matter  to  de- 
termine whether  it  corroborated  Taylor's 
testimony  and  by  the  Jnry  upon  submission 
to  them,  the  witness  afflrmatlrely  stated  tiiat 
dtfendant  ms  one  of  the  three,  wltii  Shad 
WllUams  and  Bd  Qoward,  she  heard  talking 
about  a  plot  to  kill  Hr.  Drake.  In  this  par- 
ticular Taylor's  testimony,  detailing  the  plot 
to  kill  Mr.  Drake,  finds.  If  credited,  direct 
and  material  support  After  responding  to 
the  question  as  laat  indicated,  the  witness 
said  that  WllUame  said  **thev  was  going  to 
klU  Mr.  Drake."  (ItaUcs  supplied^  The 
they  nfemd.  to  In  the  answer  of  the  ^tness 
obviously  had  reference  to  the  parties  said 
to  have  been  then  present,  and  defendant 
was  one  of  them.  These  considerations  ap- 
pear conclusive  to  us  against  the  insistence 
for  appellant  that  the  testimony  of  the  ac- 
complice was  nnoHrroborated.  The  affirma- 
tive diarge,  requested  by  defendant,  was, 
heiice,  properly  refused. 

The  defendant  requested,  and  was  refus- 
ed, several  charges  postulating  an  acquittal 
of  the  defendant  if  the  jury  did  not  credit 
the  testimony  of  the  sole  witness  whose  state- 
moits  tended  to  corroborate  the  testimony  of 
Charlie  Taylor,  the  ctmfessing  accomplice. 
The  mte  sought  to  be  announced  in  tlwse 
charges  should  have  bem  applied  to  the  case. 
The  statute  (Code  1907,  |  7897}  forbids  a  con- 
viction on  tbe  testimony  of  an  accomplice, 
unless  corroborated  as  the  statute  prescribes. 
In  this  case  the  corroboration  (If  offer- 
ed) depended  wholly  upon  the  testimony  of 
Emma  Williams.  Disbelief  of  her  testimo- 
ny necessarily  forbade,  under  the  letter  of 
the  statute,  a  conviction  of  this  defendant. 

We  have  numbered  the  refused  charges  for 
convenience.  All  of  the  Justices  concur  In 
the  condusion  that  the  court  erred  In  refus- 
ing chaige  a  Justices  ANDERSON  and 
DENSON  entertain  tbe  opinltm  tttat  tbe  court 
also  erred  In  refusing  charges  4  and  D.  Jus- 
tice SATBB  holds  that  charges  4  and  6 
should  have  been  given,  but  that  charge  6 
might  properly  have  been  given,  though  tbe 
court  did  not  err  in  refusing  it,  because  It 
placed  the  burden  on  tbe  court  to  declare 
what  the  evidence  was.  Tbe  principles  an- 
nounced in  Segars'  Case,  86  Ala.  tt9,  5  South. 
S58,  and  Johnson's  Case,  are  applicable  to 
these  charges.  Charge  6  hypothesized  the 
mere  belief  by  the  Jnry  of  tbe  testimony  of 
Emma  Williams,  whereas  the  essential,  un- 
der tbe  statute,  to  a  conviction,  where  tbe 
corroboration  of  the  accomplice's  testimony 
1b  offered  by  a  single  witness,  Is  that  such 


witness'  testlnumy  shall  be  believed  beyond  a 
reasonable  doubt  Charge  6  did  not  so  in- 
tend ;  but  its  failure  in  -that  respect  was 
favorable  to  the  prosecution. 

For  the  error  in  refusing  durge  6.  the 
Judgmrat  is  reversed,  and  the  cause  Is  re- 
manded. 

Beversed  and  remanded.  All  the  Justices 
ccmcur. 


SMITH  V.  STATE. 
(Su^eme  Court  of  Alabama.   June  SO,  IMW.) 

CantiNAi.  Law  ({  1182*)— Appeal— Disfosi- 

KON  OF  Case. 

Where  the  record  proper  is  regular  and 
valid,  and  shows  all  things  necessary  to  support 
a  judgment  of  conviction  and  sentence,  and  toerp 
is  no  bill  of  exceptions,  the  judgment  and  seO' 
tence  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  CrimlDal 
Law,  Cent  Dig.  H  8203-S214;  Dee.  Dig.  | 

Appeal  from  Law  and  Equity  iCourt;  Lee 
County;  Albert  R  Bamett,  Judge. 

John  Henry  Smith  was  convicted  of  crime, 
and  appeals.  Aflirmed. 

Alexander  M.  Garbtt,  Atty.  Qen.,  for  tbe 

State. 

MAYFIELD,  J.  Tbe  record  proper  ap- 
pears to  be  both  regular  and  valid.  It  shows 
all  things  necessary  to  support  the  judgment 
ctf  conviction  and  death  sentence.  There  Is 
no  bill  of  exceptions.  Finding  no  error,  the 
judgment  and  sentence  must  be  affirmed. 

Affirmed. 

DOWDBLL,  a  J^  and  SIMPSON  and 
DENSON,  JJ..  concur. 


PHILLIPS  V.  STATE. 
(Supreme  Coart  of  Alahama.    June  30.  1909.) 

1.  CaiMiNAi.  Law  ({  761*)— WrriiBSSEs— Bias 

— iKSTBUCnOHS.  .  . 

Beqnest  to  chaise  that  certain  facta  mrght 
be  looked  to,  to  show  prosecutor's  biased  feel- 
ings in  riving  his  testimony  against  accused,  in- 
stead of  to  determine  whether  prosecutor's  feel- 
ings were  biased  against  defendant,  was  prop- 
erly refused. 

[Ed.  Note.— For  othw  cases,  we  Criminal 
Law.  Cent.  Diff.  ISft  1731, 1738»  X764-17«4, 1771; 
Dec.  Dig.  S  761.*j 

2.  Cbiminal  Law  (8  807*)  —  iHSTBCcnoNS— 
Aequmentative  Charoes, 

An  inatniction  that  the  jury  must  try  ac- 
cused on  the  evidence,  that  public  opinion  should 
not  be  considered,  and  that  each  member  of  the 
jury  must  from  the  evidence  believe  accused 
guilty  berond  a  reasonable  doubt  before  a  con- 
viction would  be  authorised,  was  properly  re- 
fused as  argiunentative. 

[Ed.  Note.— For  other  caRes,  see  Oiminal 
Law.  Cent.  Dig.  §  lOGO ;  Dec.  Dig.  S  807.*] 

3.  Ckiuinal  Law  (5  814»)  —  Inotbuctioss — 
Abstract  Instrdctions. 

A  charge,  not  supported  by  any  svidrace, 
is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  814.«] 
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4.  Cbiuikal  Law  d  821*)— IvBiBucEionB  — 

FORU. 

A  charge  tiist,  if  one  of  the  jury  have  a 
"reasonable  of  doab^'  of  defendant's  guilt,  he 
could  Dot  be  convicted,  was  properly  refused  as 
misleading  and  unintelligible. 

lEA.  Kote.-~For  other  cases,  see  Criminal 
Law*  Cent  Dig.  i  1989 ;  Dec  Dig.  i  821.*] 

5.  Cbihxnai,  Law  (|  561*)  —  Reasonabia 
DoDBT— Acquittal. 

That  one  juror  has  a  reasonable  doubt  of 
defendant's  guilt,  while  sufficient  to  stay  or  pre- 
Tent  a  conviction,  does  not  require  an  acquittal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1267;  Dec  Dig.  I  561.*] 

6.  Costs  (|  285*)— CannNAi.  PBOBEctfnoWB— 
OoiXECTioN— Statutes. 

Act  Nov.  SO,  1907  (Gen.  Acts  Sp.  Sess.  1907, 
p.  179 ;  Or.  Code  1907.  p.  422.  note),  fixing  40 
cents  aa  the  rate  i^r  day  at  which  convicts  uiall 
be  sentenced  for  the  costs  of  prosecution,  re- 
Iteals  the  former  law  fixing  the  rate  at  30  cents. 

[Bd.  Note.— For  other  cases,  see  Coats,  Cent 
Dig.  I  1084;  Dec.  Dig.  S  285.*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; S.  L.  Brewer,  Judge. 

Bill  Phillips  was  convicted  for  retaiiing 
splrituons,  vlnoos,  or  malt  liqnon,  and  be 
appeals.  Aflarmed  In  part 

See,  also,  47  SooQi.  245. 

The  evidence  for  the  state  tended  to  show 
that,  about  three  weelis  before  the  finding  of 
the  Indictment^  Jack  Bi^wnlng  purchased  a 
pint  of  whlskjr  of  defendant,  paying  blm  36 
cents  therefor.  Defendants  evidence  tended 
to  show  that  this  was  not  true,  and  that 
Browning  was  at  ontB  with  the  defendant 

The  following  charges  were  refnsed  to  the 
defendant :  "(1)  I  charge  yoUi  gentlemen  of 
the  jnry,  that  the  fact.  If  It  be  a  fact,  that 
Jack  Browning  prop<M»d  to  Oordon  Smith  to 
pay  his  expenses  to  court  If  he  would  testi- 
fy against  the  defendant,  that  this  may  be 
looked  to,  to  abow  Jack  Browning's  bias 
feeling  in  giving  In .  his  testimony.  (2)  I 
cbai^e  you,  gentlemen  of  the  jury,  that  yon 
must  try  this  defendant  on  the  evidence  In 
this  case,  and  public  opinion  should  not  be 
considered  by  yon,  and  that  each  member 
of  the  jury  must  from  the  evidence  believe 
him  guilty  beyond  a  reasonable  doubt  before 
you  can  convict.  (3)  I  charge  you,  gentlemen 
of  the  jury,  that  If  one  of  your  number  have 
a  reasonable  of  doubt  of  the  defendant's 
guilt  yon  cannot  convict  the  defendant  (4) 
I  charge  you,  gentlemen  of  the  Jury,  that 
each  Individual  of  your  number  must  be  con- 
vinced beyond  all  reasonable  doubt  that  tbe 
defendant  Is  guilty  as  charged  from  the  evi- 
dence in  the  case,  else  you  will  find  the  de- 
fendant not  guilty.  (5)  I  charge  you,  gen^ 
tlemen  of  the  jury,  that  If  there  exists  In 
the  mind  of  any  one  of  you  a  reasonable 
doubt  of  the  defendant's  guilt,  growing  out 
of  the  evidence,  when  considered  In  connec- 
tion with  all  the  other  evidence  In  the  case, 
then  you  must  find  the  defmdant  not  guil- 


ty. (6)  I  charge  you,  gentlemen  of  the  Jury, 
that  If  you  believe  from  the  evidence  that 
tbe  witness  Jack  Browning  offered  to  pay 
Gordon  Smith's  expenses  to  court  to  testify 
against  defendant,  that  this  evidence  may  be 
looked  to,  to  show  Jack  Browning's'  feelings 
against  the  defendant" 

Hooten  &  Overton,  for  appellant  Alexan- 
der M.  Oarber,  Atty.  Gen.,  for  the  State. 

DBNSON,  J.  The  defendant  was  tried 
and  convicted  for  selling  whisky  without  a 
llcfflise  and  contrary  to  law.  The  evidence 
for  the  state  tended  to  sbow  the  guilt  of  the 
defendant,  while  that  for  the  defendant 
tended  to  show  his  Innocence.  The  only 
question  reserved  by  tbe  bill  of  exceptions 
relates  to  charges  refused  to  the  defendant. 

If  charges  1  and  6,  lo  their  conclusions, 
had  stated  that  the  facts  hypothesized  might 
be  -considered  by  the  Jnry,  along  with  the 
other  evidence,  in  determining  whether  Jack 
Browning's  feelings  were  hlascd  against  the 
defendant,  instead  of  concluding  with  the 
statement  that  they  might  be  looked  to,  "to 
show  Jack  Browning's  biased  feelings,  in  giv- 
ing Id  his  testimony,"  we  are  not  prepared 
to  say  that  the  court  should  not  have  given 
them ;  but  in  the  form  requested  the  charges 
are  objectionable  and  were  properly  refused. 

Charge  2  vras  properly  refused  because  It 
Is  argumentative.  Moreover,  the  record  does 
not  disclose  anything  In  respect  to  public 
(Hiinlon.  Thovfore  the  charge  was  In  refer- 
ence to  that  subject  abstract 

Charge  8,  on  account  of  the  use  of  the 
word  "of  betweoi  the  words  "reasonable" 
and  "doubt,"  Is  misleading  and  nnlntelllgible, 
and  was  properly  refused. 

Charges  4  and  5  were  properly  refused. 
That  one  juror  has  a  reasonable  doubt  of  tbe 
defendant's  guilt,  while  sufficient  to  stay  or 
prevent  a  conviction,  does  not  require  au 
acquittal.  Goldsmith's  Case,  106  Ala.  8,  10 
South.  933;  Cunningham's  Case,  117  Ala. 
59.  66,  23  South.  693. 

The  act  of  November  30,  1907  (Gen.  Acts 
Sp.  Sess.  1907,  p.  179 ;  Cr.  Code  1907,  p.  422. 
note),  fixes  40  cents  as  the  rate  per  day  at 
which  convicts  shall  be  sentenced  for  the 
costs  of  the  prosecution,  and  is  a  repeal  of 
the  former  law,  which  fixed  the  rate  at  80 
cents.  The  court  erred  In  sentencing  tbe 
defendant  to  work  out  the  costs  at  30  cents 
per  day. 

The  Judgment  of  conviction  is  affirmed; 
but  as  to  the  sentence  the  Judgment  Is  re- 
versed, and  the  abuse  Is  remanded,  that  the 
defendant  may  be  properly  sentenced. 

Affirmed  in  part,  and  in  part  reversed  and 
remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
MAYFIELD,  JJ.,  concur. 


■VOr  ether  easM  sm  sams  topis  sad  sectloa  NUMBER  la  Dm.  ft  Am.  Digs.  ISO?  to  dat*,  ft  Reporter  IsdexM 
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CENTRA!.  OF  GEORGIA  BT.  CO.  T.  WIL- 
LIAMS. 

(Bnpreme  Court  of  Alabama.    June  SO,  1909.) 

1.  JtTBT  (8  17*)— TbIAL  BT  COURT— CaSEB  AP- 
PEALED FBou  Justice's  Coubt. 

Loc.  Acts  1898-99,  pp.  197,  198,  |8  4,  S, 
regtUating  procedure  id  tbe  Cla;  county  circuit 
court,  do  not  include  a  cause  appcnled  there 
from  a  justice's  court;  but  as  to  such  a  cause 
Code  1907,  {  4722.  controls,  and,  tbe  amount 
sued  for  exceeding  $100,  the  came  was  pioperlr 
tried  by  a  jury. 

[Ed.  Xote^For  other  caaei,  aee  Jnrj,  Dec. 
Dig.  {  17.*] 

2.  Justices  of  the  Peace  (5  174*)— Appeal- 
Pleading — ^AmEN  DUENT. 

Jurisdiction  of  an  appeal  from  a  justice 
to  the  circuit  court  wa&  not  lost  by  amendment 
of  the  complaint  in  the  latter  court,  addinf^  five 
counts,  each  claiminc  "tbe  further  and  addition- 
al sum"  of  $100,  which  collectively  exceeded  a 
Justice's  jurisdiction;  but  tbe  circuit  court 
could,  dunns  tbe  trial,  cure  this  by  allowing  an- 
other amendment  striking  out  tbe  words  fur- 
ther and  additional,"  so  as  to  show  that  each 
count  claimed  was  for  the  same  cause  of  action 
origiually  sued  on  In  the  justice's  court. 

[Ed.  Note.— For  other  cases,  see  JostlM  of 
tbe  Peace,  Dec.  Dig.  {  174.*} 

8.  CouBTs  (S  121*)— juuBDicTxon— Rnnssvur 
Of  Pabt  of  Cum. 

The  taw  of  remission  of  enough  of  a  claim 
to  bring  It  within  the  jurisdiction  of  the  court 
is  commou.  and  not  statutory. 

[Ed.  Note.— 1B\»r  other  caaea,  see  Courts  Dec. 
Dig.  8  121.*] 

4.  Appeal  ard  Ebbob  (8  1088*)— Habhless 

EBBOB— SDFnaKNCT  OF  PUEADIMGS. 

It  Is  unnecessary  for  the  Suprone  Court  to 
pass  on  the  suflBdeDcy  of  counts  in  a  Justice's 
court,  where  an  appeal  was  taken  and  trial  de 
novo  bad  In  tbe  drcalt  court  on  a  practically 

new  complaint 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4287;  Dec.  Dig.  S  lOSS.*] 

6.  Appeal  and  Ebbob  (|  192*)  —  Pbesenta- 
T^ON  or  GBOufliw  or  Review— Objeotionb 

TO  PLBADIlfQS. 

The  Supreme  Court  cannot  consider  oues- 
tlons  of  pleadings  In  a  justice's  court  aa  to  miich 
no  objections  were  ttiere  taken. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  8S  1221-1225-  De&  Dig.  | 
192.*1 

6.  RAtLBOADB  (8  439*)— INJUBIES  TO  ANIUALS 

ON  Tback— Complaint— Sufficiency. 

In  an  action  for  killing  a  mule  on  defend- 
ant's railroad  track,  it  was  not  necessary  to 
allege  styeclficalljr  that  tbe  trainmen  were  at  the 
time  acting  within  tbe  scope  of  their  authority ; 
but  that  might  be  inferred  from  other  facts  well 
pleaded,  ana  clearly  was  not  necessary  where  it 
was  alleged  that  defendant  did  the  wrongful 
act  by  and  throng  ita  servants. 

[Ed.  Note.— For  other  cases,  see  Rdlroads, 
Dec.  Dig.  8  439.*] 

7.  Limitation  or  Actions  (8  127*)  —  Com- 
mencment  of  action  —  amendment  of 
Pleadings. 

Where  no  one  of  the  counts  of  an  amended 
complaint  filed  in  the  circuit  court  on  appeal 
from  a  Justice  attempted  to  set  up  a  new  cause 
of  action,  each  related  back  to  the  beginning  of 
the  action  before  the  Justice,  and,  that  having 


been  brought  within  time,  there  was  no  bar  of 

limitations, 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  543-547;  Dec  IHg.  | 
127.*] 

8.  Appeal  Am  Ebbob  1010>*)— Hasmusbs 
Ebbob— STTSTAimNO  DEUtrsBn. 

No  injury  could  have  resulted  from  sus- 
taining a  demurrer  to  a  plea,  where  the  cause 
was  tried  on  another  plea  putting  in  issue  the 
same  matter, 

[Ed.  Note^Fw  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  f8  408&-4106;  Dec,  Dig.  f 
1040.*] 

9.  Bailboadb  (8  441*)— INJUBIES  TO  Animals 

— PBESUMPXtONS  AND  BUBDBN  OF  PBOOF. 
^Vhere  the  evidence  conclusively  showed 
that  a  mule  was  killed  by  defendant's  train  at 
one  of  the  places  specified  in  Code  1907,  8  5473. 
the  burden  was,  by  secticni  5476,  on  defendant 
to  acquit  itself  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
CenL  Dig.  81  1578-1581;  Dec.  Dig.  8  441.*] 

Appeal  from  Circuit  Court,  Clay  County; 
JobD  Peibam,  Jo^^ 

Action  In  a  justice  court  by  A.  J.  Williams 
against  th«  Central  of  Oeoi^a  Railway  Com- 
pany. Plaintiff  bad  judgment,  and  defendant 
appealed  to  the  circuit  court,  where  plaintiff 
again  bad  Jndgmentt  and  d^endant  appeals. 
Affirmed. 

I<ackey  ft  Bridges  and  D.  B>  Biddle,  for 
ai^iellant.  Wbatley  &  ComelloB,  for  ap- 
pellee. 

MAYFIELD,  J.  Tbe  appellant  stotes  bis 
case  aa  made  on  appeal  as  follows:  This  Is 
an  action  on  tbe  case,  began  In  justice  court 
1^  appellee,  as  plaintiff,  to  recover  of  appe- 
lant, as  defendant,  the  sum  of  flOO  for  neg- 
llgentiy  killing  plaintiff's  mule,  a  colt  There 
were  two  counts  in  tbe  complslnt  in  justice 
court,  and  In  tbe  drcult  court  plaintiff  filed 
five  additional  counts  to  tbe  complaint  In 
eacb  count  thus  added  by  amendment  the 
plaintiff  claimed  'tbe  farther  and  additional 
sum"  of  yiOO.  Tbe  defendant  moved  to  dis- 
miss ttie  suit  because  the  complaint  as 
amended  claimed  more  than  tbe  Justice  court 
bad  jurisdiction  of,  and  that  tbe  circuit  court 
did  not  have  jurisdiction  on  appeal.  Before 
tbe  motion  to  dismiss  was  ruled  on,  over  tbe 
defendant's  objection,  the  court  pwmltted  tbe 
plaintiff  to  strike  out  tbe  words,  In  each 
connt  of  the  complaint  as  amended,  "farther 
and  additional,"  and  tbe  defendant  excepted 
to  tbe  court's  allowing  this  amendment  be- 
fore the  trial  was  entered  upon  lu  the  circuit 
court  The  defeudant  moved  the  court  to 
transfer  the  cause  from  the  jury  to  the  non- 
Jury  do<^et;  the  cause  having  l)een  appealed 
from  Justice  court  to  the  circuit  court,  and 
no  ?ury  having  beoi  demanded.  The  court 
overruled  this  motion,  and  over  the  defend- 
ant's objection  put  It  to  trial  before  a  jury, 
and  to  this  ruling  of  the  court  the  defendant 
excepted.  The  court  overruled  defendant's 
demurrers  to  tbe  various  connts  of  plaintiff's 
complaint,  and  asslgiu  as  error  the  court's 
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rnlins  In  orerraUng  dannrren  to  the  fourth 
connt  of  tbm  compUint  Tbe  pltlntlff  demur, 
ved  to  tbe  deCmdutfi  pleu,  and  the  «»• 
tainlnc  ot  Ota  demnnen  to  piea  4  1b  aislgn- 
ed  u  amn;  and  tbe  refnains  to  slTe  the  af* 
flnaatlTe  charge  for  the  defendant  la  aHlgn> 
cd  aa  errw.  There  waa  a  jury,  and  verdict 
for  the  plaintiff  tw  flOO  and  ooetB,  and  the 
defendant  appeals. 

The  trial  coart  properly  declined  to  trans- 
fer the  caae  to  the  nonjury  docket  and  to 
try  the  cause  without  a  jury.  Loc  Acts 
I8n»-g9,  p.  106.  H  ^  5.  regulating  the  prac- 
tice aiid  procedure  In  the  circuit  court  of 
Clay  county  pertalnlns  to  the  demands  and 
walrer  of  Jury  and  nonjury  trials,  relate  sole- 
ly (by  letter  and  spirit)  to  **clrU  cases  be- 
irnn  in  the  circuit  court"  This  doea  not  In- 
dude  aetlfma  or  caoaoi  ronoTed  to  the  cir- 
cuit court-  by  anieal  from  inferior  conrta. 
As  to  sodi  caaea  section  4722  of  the  Code  of 
1907  eontrola.  The  amount  sued  for  exceed- 
ing |20,  the  case  was  i»c<q>erly  tried  by  a 
Jury,  and  defudant  had  no  to  demand 
a  trial  of  the  facta  by  the  court 

There  Is  nottilng  In  the  contoitlon  of  ap- 
pellant yiat  the  drcnit  court  had  no  iurla- 
dictlon  because  of  the  additional  counts  add- 
ed In  the  dreult  court  by  amendment,  be- 
cause, taken  coUectlrely  with  the  original 
counts,  the  complaint  claimed  f700  or  $800, 
in  ezceaa  of  the  Jurisdiction  of  the  Justice  of 
peace  court  Tbe  Justice  court  bad  Jurisdic- 
tion, and  r«>dered  Judgment  against  defend- 
ant from  which  it  appeal^  to  the  circuit 
court;  and  Jurisdiction  was  thua  acquired 
hy  the  defendant's  own  ai^)eal,  and  upon  Ita 
own  petition,  if  lost  or  destroyed,  by  adding 
to  the  oomplalnt  additional  counts  which,  not 
sliigly,  but  ooUectlvelf ,  exceeded  the  Jurisdic- 
tion of  Justice  courte.  The  trial  court  cer- 
tainly could,  during  the  trial,  cure  this  by 
allowing  aDother  amoidmCTt  by  striking  out 
of  said  counts  the  words  or  phrase  "the  fur- 
ther and  f^dltional."  where  the  same  occur- 
red, ao  aa  to  show  that  eadi  count  dalmed 
for  but  one  and  the  same  Injury  and  one 
and  tbe  aame  cauae  of  action,  which  was 
the  suae  aa  originally  sued  on  In  the  Jus- 
tice court  It  would  be  atrange  logic  and  a 
atnuflB  practice  U  tba  amendment,  destn^- 
ed  tbe  Jorladlctlon  acqialred  by  the  atvnalt 
and  tbe  court  could  during  the  trial  correct 
thla  error  by  a  proper  amudment  whkfh 
eouM  have  been  made  In  the  first  Instance. 

If  tbe  ctmteartlon  of  appailant  fa  correct 
that  the  eOact  of  the  amendment  was  to 
make  the  complaint  claim  $700  or  $600 — 
ttiat  Is,  that  eacb  additional  count  claimed 
an  additional  HOO— then  the  amendment  by 
adding  tbe  addltfonal  counts,  waa  not  allow- 
able^ becBDae  It  would  be  a  departure,  and 
also  because  It  would  eneed  Uie  Jurladlc- 
tkm  of  Jnatlce  of  peace  courts.  Surely  the 
plaintiff,  ahonld  have  been  allowed  to  cor- 
rect this  wror  during  the  trial  and  heton  a 
Todlct  Howerar,  the  last  amendment 
BtrlUBg  out  apch  ^uaaesb  waa  irtitily  un- 


necessary. It  could  neither  benaflt  plaintiff 
nor  Injure  defendant.  Each  coont  of  the 
complaint  clearly  claimed  but  one  and  the 
same  $2100  for  but  cme  and  the  same  Injury, 
and  waa  based  upon  but  one  and  the  aame 
cauae  of  action.  If  each  had  been  baaed 
upon  a  separate  and  distinct  cauae  of  action* 
there  might  be  some  force  In  ai^MUant^  con- 
tention ;  iHit  Bu<di  waa  not  the  case.  Coun- 
sel for  app^ant  contends,  to  quote  his  exact 
language:  "A  plaintiff  could  not  before  tbe 
Btatute  remit  a  part  ct  his  claim,  even  be- 
fore suit  waa  brought,  to  give  the  court  Ju- 
risdiction. Am.  &  Sng.  Ency.  Law  (lat  Ed.) 
TOl.  12,  p.  183.  And  under  the  atatnte  (the 
Code  ot  1907)  plaintiff  is  allowed  to  remit 
enough  of  hia  claim  to  bring  It  within  tbe 
Jurisdiction  of  the  court  but  this  has. to  be 
done  befoxe  autt  la  brought."  If  counsel's 
assertion  was  true,  we  cannot  see  how  It 
could  aid  him  on  thla  appeal ;  but  wa  cannot 
agree  with  him  that  there  Is  such  a  statute 
In  the  present  CoAe,  or  that  there  has  erer 
been  auch  a  statute  In  any  of  the  prevloua 
jCodes  of  this  state.  The  law  ot  remlttur  re- 
ferred to  by  counael  Is  common,  and  not 
statutory.  It  baa  been  often  announced  in 
tbe  decisions  of  thla  court  extending  over 
a  period  of  70  years. 

It  Is  unnecessary  to  bece  paaa  upon  the* 
suffldency  of  the  counts  filed'  In  the  Justice- 
coui^,  twcause  the  defendant  aE^)ealed  from 
that  Judgment  and  a  trial  de  novo  was  had' 
In  the  circuit  court  on  a  practically  new 
complaint  filed  therein,  and  this  appeal  Is- 
from  the  Judgment  in  thie  drcnit  court,  and' 
we  cannot  here  consider  questions  of  plead- 
ings In  the  Justice  court  as  to  which  no  ob- 
jections were  there  taken.  The  complaint 
filed  In  the  circuit  court  and  eadi  count 
thereof  was  sufficient,  and  was  not  111  of  any 
of  tbe  complalnta  assigned  by  demurrer  or 
urged  in  brief  of  appellant  It  was  not  nec- 
essary to  aUege  specifically  that  the  agents 
or  servants  In  charge  of  the  train  that  killed' 
the  mule  In  question  were,  at  the  time  of 
committing  the  wrong  complained  of,  acting 
within  the  line  and  scope  of  their  author- 
ity. This  may  he  Inferred  from  other  facts- 
well  pleaded.  In  this  Instant  case  It  was 
clearly  not  necessary,  because  It  alleged  that 
ttie  defendant  did  tbe  wrongful  act  com- 
plained ct  by  and  through  Its  agents  or 
Borrants. 

No  one  of  tiie  counts  attempted  to  set  up- 
or  declare  on  a  new  cause  of  action.  They 
all  declared  on  the  same  cause  of  action, 
based  on  but  one  and  the  same  transaction, 
to  wit,  the  killing  of  one  mule;  hence  each 
relate  back  to  the  b^lnnlng  of  the  orlglnar 
action  in  the  Justice  court  and,  aa  that  was 
brought  within  a  year,  there  could  be  no- 
question  as  to  the  statute  of  llmltatlona  ot 
one  year  being  a  bar  to  either  count  ot  the- 
complaint,  whether  It  he  In  trespass  or  cane. 
No  bijnry  could  have  been  done  appellant 
by  sustaining  a  demurrer  to  plea  Mo.  4.  It 
waa  a  good  plea;  and  thla  is  the  moat  that 
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appellant  could  claim.  It  was  only  good  as 
a  plea  of  the  statute  of  limttationB  of  one 
yrar,  and  this  ia  all  it  could  have  been  in- 
tended for.  The  case  was  tried  on  plea  No. 
6  as  one  of  the  Issues,  and  it  was  In  the 
form  prescribed  by  law.  It  put  In  Issue  all 
matter  that  plea  4  conld  have  done,  so  no 
possible  injury  could  hare  resulted  to  de- 
fendant by  sustaining  demurrer  to-  plea  4. 

The  evidence  conclusively  showed  that 
plaintiff's  mule  was  killed  by  the  defend- 
ant's train,  at  one  of  the  places  specified  in 
section  5473  (3440)  of  the  Code  of  1907,  with- 
in a  year  before  the  commencement  of  the 
action,  and  within  the  Jurisdiction  of  the 
court.  The  burden  of  proof  was,  therefore, 
by  virtue  of  the  statute  (section  6476  [3443]). 
upon  the  defendant  to  acquit  itself  of  all 
negligence  on  the  part  of  Itself  and  Its 
agents.  To  say  the  very  most  of  the  evi- 
dence that  can  be  said  of  It  In  favor  of  de- 
fendant, It  was  dearly  and  certainly  a  Ques- 
tion for  the  Jury  to  say  whether  or  not  It 
discharged  this  burden.  The  Jury  found 
that  Issue  against  the  dd'endant,  after  \¥ 
had  been  fairly  submitted  to  them,  and  we 
do  not  see  that  there  was  any  reversible  er- 
ror in  their  finding,  or  In  tiie  verdict  or  ]n<^'* 
ment  based  thereon.  It  follows  that  the 
trial  court  properly  declined  to  give  these 
charges  requested  1^  the  defoodant,  whicli 
were  the  general  affirmative  charges  in  its 
favor. 

Finding  no  error,  the  judgment  Is  af- 
firmed. 
Affirmed. 

DOWDELL,  G.  3.,  and  SIMPSON  an' 
DENSON,  JJ.,  concur. 


STATE  V.  JETER. 

<Sapreme  C!ourt  of  Alabama.   June  30,  1909.) 

Cbiminal  Law  (H  905*)— ConvicnoN— Judg- 
ment—Form. 

Code  1907,  §  6720.  provides  that  a  «mvic- 
tion  by  the  county  court  may  be  in  the  follow- 
ing form:  "On  hearing  the  evidence  the  court 
is  satisfied  of  the  guilt  of  the  defendant  and 
awards  the  following  punishment  (stating  the 
punishment  imposed)  and  the  costs  of  the  pro- 
ceedings." Held,  that  a  Judgment  reciting: 
"The  court,  after  hearing  all  the  evidence  jn 
the  case,  finds  the  defendant  guilty  and  assesses 
a  fine  of  $150  and  costs,  and  in  addition  to  the 
fine  and  costs  sentences  the  defendant  to  hard 
labor  for  the  connty  for  three  months.  The  de- 
fendant failing  presently  to  pay  or.secure  the  fine 
and  costs,  he  is  sentenced  to  additional  hard  labor 
for  the  county  269^  days,  at  75  cents  per 
■day,  to  pay  the  fine  and  costs,  which  Is  $201.78. 
Should  the  defendant  later  pay  the  fine  and  costs 
to  the  clerk,  the  sentence  to  hard  labor  to  pay 
fine  and  costs  will  be  remitted"— was  in  sub- 
stantial compliance  with  the  form  prescribed, 
and  sufficient. 

tKd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2518;  Dec  Dig.  }  9G5.«] 


Application  of  Willie  Jeter,  on  habeas 
corpus,  for  his  discharge  from  Judgment  and 
sentence  of  the  county  court  of  Coffee  county. 
From  an  order  granting  his  discliarge,  the 
State  appeala  Reversed  and  rmdered. 

The  warrant  and  affidavit  under  which 
Jeter  was  arrested  charged  simple  oasanlt 
and  battery,  and  waa'made  retomable  to 
the  county  court  of  Coffee  county,  where  the 
same  was  tried,  and  the  following  Judgment 
entry  made:  "The  court,  after  bearing  all 
the  evidence  bi  the  case,  finds  the  defendant 
guilty,  and  assesses  a  fine  of  $150  and  costs, 
and  In  addition  to  the  fine  and  costs  sen- 
tences the  defradant  to  hard  labor  for  the 
county  for  three  months.  The  defendant, 
falling  presently  to  pay  or  secure  the  fine  and 
costs,  he  Is  sentenced  to  additional  hard  la- 
bor for  the  county  269i^  di^  at  75  cents 
per  day,  to  pay  aald  fine  and  costs,  which 
is  $^1.78.  Should  the  defendant  later  pay 
fine  and  costs  to  the  clerk,  the  sentence  to 
hard  labor  to  pay  fine  and  costs  wlU  be  re- 
mitted.". 

Alexander  If.  Garber,  Atty.  Oen.,  for  the 
State.  J.  A.  Camlet  for  ai^le&  , 

SIMPSON.  J.  The  defendant,  WlUle  Jeter, 
was  convicted  in  the  county  court  of  the 
offense  of  assault  and  battery,  and  was  sen- 
tenced to  pay  a  fine  of  $150,  and  also  to  per- 
form bard  labor  for  the  county  for  three 
months,  as  shown  by  the  judgment  of  the 
court,  which  will  be  copied  In  the  statement 
of  this  case.  A  writ  of  habeas  corpus  was 
sued  out  before  the  Judge  of  the  probate 
court,  under  which  the  prisoner  was  dis- 
charged; and  this  anneal  Is  by  the  state  from 
that  Judgment. 

It  Is  evident  that  the  theory  on  which 
the  prisoner  was  discharged  by  the  probate 
Judge  was  that  the  judgment  of  the  county 
court  was  not  sufficient  in  form.  The  L^ls- 
lature,  recognizing  the  fact  that  Judges  of 
the  county  courte  are  not  always  learned 
in  the  law,  has  provided  a  simple  form  of 
judgment  In  such  cases.  The  form  Is:  "On 
hearing  the  evidence  the  court  Is  satisfied 
of  the  guilt  of  the  defendant  and  awards 
the  following  punishment  (here  state  the 
punishment  imposed),  and  the  costs  of  the 
proceedings."  Code  1007,  |  6720.  The  Judg- 
ment of  the  county  court  Is  in  substantial 
conformity  with  the  form  prescribed.  Con- 
sequently the  Judge  of  the  probate  court 
erred  In  discharging  the  petitioner. 

The  judgment  of  the  Judge  of  the  probate 
court  Is  reversed,  and  a  Judgment  will  be 
here  rendered,  dismissing  the  petition,  and 
remanding  the  petitioner  to  the  custody  of 
the  law. 

Reversed  and  rendered. 

DOWDELL,  a  J.,  and  DENSON  and 

SAYRE,  JJ.,  concur. 
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TIPPETT  T.  GANDT. 
(Supreme  Court  of  Alabama.    June  30,  1909.) 

1.  APPEIAL   AND   lilaBOB    (S    1078*)  —  ASSIGN- 

sccNTS  or  Ebbob— Abardonuent. 

A  paTt7  BbaDdonfl  bis  aBsignmeatB  of  er- 
ror whidi  he  does  not  inairt  npon  in  his  brief. 

[Ed.  Note.— For  other  cuea,  see  Appeal  and 
Error.  Gent.  Die  H  42S6-4261;  De&  Dig.  S 

2.  Plkadino  (S  142*)— Pleas— Suffioienot. 

A  plea  is  bad  which  attempts  to  plead 
an  award  as  a  set-off  and  does  not  suffidentlj 
describe  the  award,  nor  show  that  it  was  blud- 
iag  on  plaintiff,  nor  aver  performance  thereof 
b;  defeodant,  nor  a  wiUingneaa  or  readiness 
on  defendant's  part. 

[Ed.  Note.— For  other  casea,  see  Pleading, 
Cent.  Die  SI  200-300;  DecTDis.  |  142.*] 

3.  PLBADina  (I  142*)— PuUkDIHG  JUDOHBNI^ 
SUFFICIXNCT. 

A  plea  is  bad  which  seeks  to  set  off  a 
judgment  against  plaintiETs  demand,  but  does 
not  describe  it  so  that  the  court  or  plaintiff 
could  know  whether  it  was  valid  and  binding  on 
plaintiff,  bnt  merely  avers  the  amount  of  the 
judgment  and  the  court  rendering  it,  without 
the  names  of  the  Pfrties  or  the  terms  of  thf 
judgment,  or  a  sufficient  allegation  ot  owner- 
ship in  defeadaat;  and  to  render  such  a  plea 
!;(M>d  it  should  allege  facts  showing  a  good  cause 
of  action  io  favor  of  defendant  against  plaintiff, 
if  their  relationa  as  parties  were  reversed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  I  142.*] 

Api>eal  from  Circuit  Court,  Coosa  Coun- 
ty; S.  L.  Brewer,  Judge. 

Action  by  J.  J.  Gandy  against  T.  J.  Tip- 
pett  Judgment  for  plalntiE^  and  defradant 
appeals.  Affirmed. 

S.  Darby  and  Lackey  &  Sridgea,  for  ap- 
pellant. Frank  W.  Lull  and  J.  M.  HoUey, 
for  appellea 

MATFIELD,  J.  The  case  made  by  the 
record  la  properly  stated  by  counsel  as  fol- 
lonra: 

Ttais  case  is  the  sequel  of  Gandy  t.  Tlp- 
pett,  reported  in  155  Ala.  206.  40  South.  463. 
Oaiuly  had  attempted  to  purchase  the  statu- 
tory rl^t  of  redempti<m  of  the  widow  of  a 
mortgagor,  and,  having  received  a  deed  from 
sach  widow,  tradered  the  amount  of  money 
required  to  redeem  to  T.  J.  Tlppett,  pur- 
<4ia8er  at  foreclosure  sale.  Tippett  received 
the  money  and  signed  a  deed,  bat  afterwards 
denied  Gandy's  right  to  redeem.  Gandy  and 
Tippett  agreed  to  sabqiit  the  matter  of  the 
right  to  redeem  to  arbitration,  end  also  to 
submit  to  the  same  arbitrators  the  question 
oC  the  value  of  the  land'  sought  to  be  re- 
deemed, and  also  the  value  of  certain  oth- 
er real  estate  owned  by  Tippett,  and  which 
Gandy  wished  to  purchase  In  case  the  mort- 
gaged land  was  redeemed  or  purchased  by 
Gandy.  The  arbitrators  decided  that  Oandy 
bad  no  rl^t  to  redeem,  and  proceeded  to 
fix  a  value  upon  the  lands  which  Gandy 
wished  to  purchase.  In  the  award  of  the 
artdtratoTS  it  is  decided  that  Gaudy  'may 
purcbase'  the  lands  set  forth  at  a  price  nam- 


ed by  such  arbitrators  within  a  limited  time. 
This  court  upheld  the  arbitration,  so  far 
as  the  right  to  redeem  was  concerned,  hold 
Ing  that  the  widow  of  the  deceased  mort- 
gagor has  no  statutory  right  to  redeem. 
Gandy  v.  Tippett,  155  Ala.  296,  46  South. 
463.  That  was  the  only  question  before  this 
court  Tippett  held  the  money  paid  to  him 
by  Gandy  .when  Gandy  sought  to  redeem, 
and  this  suit  Is  brought  by  Gandy  to  recov- 
er this  money.  The  action  Is  upon  the  com- 
mon counts  for  money  had  and  received, 
money  loaned  by  plaintiff  to  defendant,  etc. 
The  defense  died  11  pleas.  The  first  plea 
was  the  general  issue,  and  10  special  pleas 
were  filed.  The  court  sustained  demurrers 
to  all  the  special  picas,  and  the  trial  was 
had  upon  the  general  issue.  The  general 
charge  was  given  to  tlie  Jury  at  plaintiff's 
request  in  writing,  and  verdict  was  rendered 
for  plaintiff  for  amount  sued  for. 

"Appellant  assigns  as  error  the  sustaining 
of  plaintiff's  demurrers  to  defendant's  spe- 
cial pleas ;  error  beln^  assiffned  as  to  each 
ruling  of  the  court  on  demurrers.  However, 
In  appellant's  brief  no  Insistence  Is  made 
as  to  any  ruling  of  the  court  on  pleas  4,  8,  9, 
10,  and  11.  Appellant  limits  his  Insistence 
to  the  rulings  of  the  court  on  demurrers  to 
pleas  2,  3,  5,  0,  and  7,  and  under  the  rules 
of  this'court  he  must  be  held  to  hare  aban- 
doned his  assignments  of  error,  where  same 
are  not  Insisted  upon  in  his  brief.  We  will 
only  notice  such  assignments  of  error,  as  are 
Insisted  on  by  appellant." 

Plea  2  was  evidently  bad,  in  that  It  at- 
tempted to  answer  the  complaint,  when  It 
was  not  only  Insufficient,  bnt  also  Inapt  as 
a  plea  to  some  of  the  counts. 

Plea  S  was  bad.  In  that  it  attempted  to 
plead  an  award  as  a  set-ofiF  and  did  not  suf- 
ficiently describe  the  award,  nor  did  it  show 
that  the  award  was  binding  on  the  plaintiff, 
nor  did  It  aver  a-  performance  thereof  by  the 
defendant,  nor  a  wllUnguess  or  readiness  on 
the  part  of  defendant  Construing  the  plea 
most  strongly  against  the  pleader,  it  sought 
to  bind  one  party  by  the  award,  but  not  the 
other. 

Plea  4  was  bad,  In  that  it  sought  to  set 
off  a  Judgment  against  plaintiff's  demand, 
and  did  not  set  out  the  judgment,  or  suffi- 
ciently describe  it  so  that  the  court  or  plain- 
tiff could  know  or  say  whether  it  was  a 
valid  Judgment,  binding  on  this  plaintiff, 
nor  does  it  sufficiently  aver  ownership  In 
the  defendant.  No  attempt  Is  made  therein 
to  aver  the  parties  thereto.  Only  the 
amount  of  the  Judgment  and  court  In  which 
It  was  rendered  .Is  averred.  To  render  such 
a  plea  good  as  a  set-off.  It  must  allege  facts 
and  contain  allegations  which  would  show 
a  good  cause  of  action  In  favor  of  defend- 
ant against  the  idalnttff.  If  their  relations 
as  parties  were  reversed.  This  the  plea 
cleariy  does  not  do. 
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Plea  5  la  bad  for  the  reaaon  aailgned  aa 
to  plea  4i 

Flea  6  la  bad  for  some  of  the  reaaona  lia- 
algned  to  plea  8.  It  does  not  arer  perfcHin- 
anca  of  the  award  by  the  defendant,  nor  a 
wllUngnesa  or  readiness  on  the  part  of  de- 
fendant Cbnatmed  most  stronglr  against 
defendant,  It  seeks  to  bind  plalntltC  the 
award,  bat  to  reltere  or  ezcnse  defendant 
from  perfonnance.  It  also  shows  an  award 
tiiat  a  common-law  conrt  could  not  mforce 
agalnat  the  defendant;  that  Is,  one  compel- 
ling a  conveyance  of  land  hr  hlm.  See  for- 
mer report  of  ttils  case.  In  155  ^a.  29a  46 
South.  404. 

Plea  7  la  bad.  In  that  It  Is  not  certain 
whether  It  attempts  to  plead  aa  a  set-off  an 
award  or  a  Judgment  If  It  attempted  to  set 
up  the  award  as  a  set-off.  It  Is  Insufficient 
for  the  reasons  heretofore  assigned  as  to 
rimllar  pleas.  If  it  was  an  attempt  to  set 
up  a  judgment  as  a  set-off,  it  Is  Insafflcleut 
In  that  the  facts  do  not  show  a  valid  Judg- 
ment which  would  support  a  set-otf  in  this 
action;  nor  are  the  averments  as  to  both 
the  award  and  the  set-oET  sufficient  to  con- 
stitute a  good  plea  of  set-off. 

The  other  pleas  were  eath  bad  for  the 
same  reasons  assigned  to  one  or  more  of 
the  forgoing  pleas  treated.  They  are  con- 
ceded to  be  similar  to  those  treated.  Demur- 
rers upon  the  grounds  treated  were  lustaln- 
ed  to  each  of  the  special  pleas,  as  to  which 
there  was  no  error. 

Under  all  the  evidence  In  this  ease,  and 
even  under  that  of  the  defendant  alone,  the 
plaintiff  was  certainly  wtltled  to  the  gen- 
eral iffflrmative  charge  as  for  the  amount  of 
the  verdict  Therefore  no  injury  waa  done 
the  defendant  the  appellant  here: 

The  Judgment  Is  affirmed. 

SIMPSON,  McCLELLAH,  and  BATRE, 
JJ.,  concur. 


CAROLINA  PORTLAND  CEMENT  CO.  ?. 
ALABAMA  CONST.  CO. 

(Supreme  Court  of  Alabama.    Jun*  SO.  1800  ) 

1.  Appeal  amd  Ebbob  (|  1078*)— Ravnw— 
P0INT8  Not  Iifsisnn  on. 

Only  those  groundi  of  demurrer  insisted 
m  in  argument  will  be  eonndered  by  tlie 
Supreme  Court 

[Ed.  Mote.<~-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  420&-4261;  Dee;  Dig.  i 

2.  Pludxito  (H  109.  S82,  428*)— Tbxal  (t 
14&*)— DraruBBBB— to-OiT  oa  Rjbooupubrt 
— Pbopkb  REinnT. 

A  plea  of  set-off  or  recoupment  Is  not  de- 
murrable, menly  because  It  seeks  to  set  off 
or  recoup  some  damages  not  allowable.  If  It 
states  a  good  cause  of  action  as  to  other  dam- 
ages; but  tb«  remedy  is  by  motion  to  strike. 


by  objections  to  evidence,  or  by  Instmctlona 
eliminating  such  improper  damages. 

[Ed.  Note.~For  other  casea,  see  Pleading, 
Cent  Dig.  H  447.  1147-1155,  143&-14S6:  Dec. 

^        m*]^'*  ^  ^ 

3.  FuuDina  (S  138*)— Set-Otf  ob  Rbcouf- 

MENT— NaTUBE. 

A  plea  of  set-off  or  recoupment  Is  in  ef- 
fect a  declaration  by  defoidant  against  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Pleadlogr 
Cent  Dig.  I  286 :  Dec.  Dig.  1 138.*] 

4.  Set-Oit  ahd  Codntebclaiu  (S  56*)— Re- 

COUPHEHT— ADHiaaiOH    OE   GAUSC   OE  AC- 

Tion. 

Beconpment  does  not  confess  plaintiff's 
action,  as  does  the  plea  of  set-off,  but  denies 
the  riebt  to  recover  at  all,  or  to  the  amount 
claimed. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  i  127:  Dec  Dig.  f. 
66.*]  -  •       .  * 

6.  PLEAmno  (J  143*)— REcotnnfERT. 

Recoupment,  uoHke  set-off  or  counterclaim, 
is  confined  to  the  particular  transaction  sued 
on,  or  at  least  to  matters  closely  akin  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading,. 
Cent  Dig.  S  292;  Dec.  Dig.  (  143.*] 

6.  Pi.EAoiNa  (S  189*)— NBCESsrrT  or  Plead- 
ino— Rbcoupmbht. 

Prior  to  the  statute  as -to  recoupment,  it 
was  not  required  to  be  speciallr  pleaded,  but 
could  be  shown  under  the  general  issue;  but 
under  the  Statute  It  must  be  specially  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleadiog, 
Cent  Dig.  |  287;  Dec.  Dig.  |  130.*] 

7.  Set-Oft  ako  CounTEBouiiH  (H  50*)— Ba- 

COUPlfEHT. 

Where  defendant's  claim  in  recoupment 
equals  that  of  plaintiS,  he  is  wtitled  to  judg- 
ment, and.  if  It  exceeds  that  of  plaintiff,  to 
judgment  for  the  sEcaai. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Comiterclalm,  Cent  Dig.  S|  130-1S2 ;  Dec  Dig. 

8.  SET-Orr  Ann  CouNTSBCLAni  ({  6*)— "Ue- 

CODPUENT." 

Recoupment  is  the  right  of  defendant  to 
claim  damages,  either  because  plaintiff  has  not 
complied  with  the  contract  sued  on,  or  violated 
some  duty  which  the  law  imposes  on  him  in 
Its  performance. 

[Ed.  Note.— For  other  eases,  see  Set-Off  and 
Counterclahn,  Cent  Dig.  |  6;  Dec;  Dig.  |  &* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  7,  pp.  601fi-60ia] 

9.  EvioEifOB  (i  96*)— RBOOUFimra— BuBDKK 

or  Pbooe. 

Statutory  recoupment  is  not,  as  at  common 
law,  a  new  suit  by  defendant  against  plaintiff; 
and  a  Joinder  of  iasae  thereon  places  the  burden 
of  proof  as  to  such  sjiecial  plea  upon  defend- 
ant, though  the  general  issue  is  also  pleaded. 

[Ed.  Note.— For  other  cases,  see  Xvidencew 
Cent.  Dig.  {  120 ;  Dec.  Dig.  |  06.*] 

10.  PLEAniKo  (!  143*)— Recoupment— FoBM 

AND  ReQUISFFES  OP  PUA. 

A  plea  of  recoupment  must  not  be  vaguo 
or  uncertain  as  to  the  facts  showing  that  de- 
fendant was  damaged  by  plaintiff's  breach  of 
the  contract  sued  on. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  1  202;  Dec  Dig.  |  143.*] 

11.  Sales  (J  354*)— Acriow  tob  Pbice— Re- 

COUPMKNI^UFFICIENCT  OP  PLEA. 

Pleas  of  recoapment.  In  an  action  for  ce- 
ment sold,  ttiat  plaintiff  breached  the  contract 


•For  ot&er  cssm  sm  asms  topl«  saO  section  NUMBER  la  Dec.  a  Am.  Diss.  U07  to  d&t«.  A  Reporter  lnd«Ms 


Digitized  by 


Google 


Ala.)        OAROLINA  FOBTLAND  OEKENT  00.  r.  ALABAMA  CONST.  GO.  333 


by  delaj  in  thipping  the  cement,  and  that  by 
reason  thereof  defendant's  railroad  conatrac- 
tion  outfit  was  idle  for  10  days  waiting  for 
the  cement,  to  defendant's  loss  in  the  sam 
«f  $120  a  day,  w«re  saffldent,  and  not  sab- 
ject  to  demurrer,  because  not  allegini  defend- 
«nt'B  inability  to  prDcara  the  cement  dsewhere. 

[Ed.  Note.— For  other  cum,  see  SaJa%  Dec. 
DiR.  I  854.*] 

12.  Sazjgs  (J  354*)— Action  fob  Pbicb— Bk- 

COTJPIIEST— SurFlCIENCT. 

'  A  plea  of  recoupment,  in  an  action  for  ce- 
ment sold  Febmary  Mb,  aJlegins  that  Imm^ 
diate  sbipment  was  to  be  made,  that  instead 
thereof  shipment  was  not  made  until  March 
9th,  and  that  hy  leason  of  the  delay  In  ship- 
ment delivery  was  not  made  until  April  8th, 
and  that  if  immediate  shipment  had  been  made 
the  cement  would  have  been  delivered  February 
20th.  was  not  demurrable,  because  showing  that 
shipment  was  made  March  9th  and  delivery 
April  9th,  thereby  ahowine  that  the  loss  Buf- 
fered by  defendant  was  due  to  the  carrier's 
negligence  in  not  properly  transporting,  and 
not  to  plaintifTs  fault  in  not  promptly  shipping. 

[Ed.  Note.— For  other  cases,  aee  Sales,  Dea 
Dig.  I  354.»I 

Appeal  from  City  Court  of  Anniston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Action  by  the  Carolina  Portland  Cement 
Compaoy  against  the  Alabama  Construction 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

James  T.  Greene,  for  appellant  Blade- 
well  ft  Agee^  tox  appelle& 

HATFIELD,  J.  The  case  made  on  appeal 
to  snbatantially  as  follows:  The  appellant 
was  the  jjdalntlff  in  the  court  below,  and 
broosht  an  action  against  the  defendant  for 
$196.15,  alleged  to  be  due  by  account  The 
defendant  filed  pleaa  1.  2,  and  S,  and  there- 
upon demnrrere  were  Interposed  to  pleas  2 
and  8.  and  the  same  were  sustained.  The 
lint  plea  was  the  plea  of  the  general  lssa& 
After  the  court  bad  snstalned  the  demnrr^ 
to  said  pleas  2  and  3,  tSie  defendant  filed  ad- 
ditional pleas  A  and  B.  Tberenpcm  the  plain* 
tur  demurred  to  said  pleas  A  and  B,  which 
demurrers  the  court  overruled,  and  such 
ralings  of  the  court  are  assigned  as  error. 

The  account  sued  upon  was  for  a  car  load 
of  cement,  cmtracted  to  be  sold  on  ttie  9tti 
daj  of  Febroary.  1906,  Iqr  the  plaintiff  to 
the  defendant  Pleas  A  and  B  were  pleas  of 
reeoDiKnent  Said  plea  A  alleged.  In  cthort 
that  plaintiff  agreed  to  «hlp  said  car  load  of 
cemoit  without  delay  from  Atlanta.  Ga.,  to 
defmdant  at  Boandke,  Ala.;  tliat  If  plaintiff 
liad  convlled  with  its  emtract  to  ship  the 
cemeot  from  Atlanta.  Ga.,  without  delay,  it 
would  have  reached  Roanoke  within  six  days 
Bttet  tbe  9th  day  of  Fetnnaiy,  1806,  hot  that 
ahlpment  was  not  made  withont  delay  from 
Atlanta.  Ga. ;  tiiat  tqr  reason  of  the  plaintifTs 
not  so  tSxls^nM  it  the  defendant  was  Injured, 
In  tint  ito  woA  in  the  ocmstmctUm  of  a 
lin«  of  railroad  could  not  be  flnldied  until 
aftor  the  ccmstmctlon  by  it  of  a  culvert  on 
said  line  of  railroad  for  wfaicb  said  cement 


was  ordered ;  and  that  because  of  the  fail* 
ure  of  tbe  plaintiff  to  slilp  the  same  from 
Atlanta.  Ga.,'  In  accordance  with  Its  contract 
defendant's  contractor's  outfit  of  6S  mules, 
etc.,  were  kept  idle  for  10  days,  waiting  for 
the  cement  to  defendant's  loss  in  the  sum  of 
$120  per  day.  Plea  B  varied  the  statement 
to  the  extent  that  it  did  not  allege  that  It 
was  to  be  Immedlatdy  shipped  from  Atlanta, 
Ga.,  but  that  Immediate  lihipment  was  to  be 
made,  and  that  Instead  of  Immediate  ship- 
ment being  made'  in  accordance  with  plalu- 
tUTs  contract  the  shipment  was  not  made 
until  the  9th  day  of  Mardi,  and  by  reason 
of  the  delay  la  shipment  tmtll  the  9tb  day 
of  Uarch  delivery  was  not  made  until  tbe 
9th  day  of  AprlL  It  was  further  alleged 
that  if  Immediate  shipment  had  been  made 
In  accordance  with  the  contract  the  cement 
would  have  been  delivered  to  defendant  at 
RMnoke  on.  to  vrlt  the  20th  day  of  Febru- 
ary, 1006;  that  tbe  cement  was  to  be  used 
In  tbe  constmctloo  of  a  stone  culvert  on  the 
line  of  a  railroad  which  tbe  defendant  was 
building  as  a  contractor,  and  by  reason  of 
the  delay  to  the  shipment  of  the  cement  to 
defendant  there  was  a  delay  to  the  delivery 
of  tlie  same ;  that  defendant  conld  not  com- 
plete ito  contract  wlthto  the  time  In  which 
It  would  otherwise  have  been  able  to  do, 
and  defendant's  teams  and  railroad  contract* 
or's  outfit  were  lying  idle  for  10  days,  await- 
ing the  completlfm  of  the  work  tor  which  said 
cement  was  to  be  nsed;  and  that  If  the 
cemoit  liad  been  shipped  wlthto  a  reason- 
able time  under  the  order  to  the  plaintiff, 
defendant's  woA  would  have  been  complet- 
ed 10  days  before  It  was  completed,  and 
the  defendant  offers  to  recoup  the  damages 
caused  tor  the  plaintiff's  delay  to  the  shlp- 
mmt  of  the  cement  to  defendant  at  Boanoke 
to  accordance  with  ito  contract 

Thera  were  a  great  number  of  grounds  of 
demurrer  assigned.  The  demurrers  to  each 
plea  were  orermled,  generally,  withont  spec- 
Ifylng  as  to  action  upon  the  various  grounds. 
But  few  of  these  grounds  are  Insisted  upon 
to  argumoit  snd  we  will,  of  course,  respond 
only  to  fliose  so  insisted  upon.  It  is  tnshit- 
ed  (1)  that  the  pleas  should  have  averred  de< 
fendant's  inability  to  procure  the  conent 
elsewhere,  end  thereby  lessened  the  dsmages 
to  toe  idatotlfl ;  00  .that  plea  B  slunra  that 
toe  shipment  was  made  on  the  9to  day  of 
March,  and  that  delivery  was  made  ou  the 
9th  day  of  April,  therel^r  showtog  that  the 
alleged  idleness  and  loss  of  time  by  defend- 
ant's teama  was  caused  by  the  delay  to  the 
delivery.  an4  not  by  the  dday  to  shipment 
and  that  whatever  damage  suffered  was  by 
delay  to  delivery  and  not  of  shipment  Ap- 
iwllant  and  appellee  cotoclde  toat  the  law 
and  rules  as  to  tlie  measure  and  as  to  the 
admeasuranCTt  of  damages  for  the  breach 
of  this  contract  of  sale  of  diattela  wbldi  are 
applicable  to  and  must  govern  in  tola  case 
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are  correcOy  announced  In  the  cases  of  Wat- 
son T.  Klrby.  112  Ala.  436,  20  South.  634,  Mc- 
Fadden  t.  Henderson,  128  Ala.  221,  29  South. 
640.  Chemical  Co.  t.  Gelss,  143  Ala.  591,  39 
South.  255,  and  So.  Ry.  y.  Coleman,  163  Ala. 
266,  44  South.  837.  Therefore  the  only  dis- 
puted Question  Is  one  of  pleading.  - 

A  plea  of  set-off  or  recoupment  1b  not  de- 
murrable, merely  because  It  seeks  to  set  off 
or  recoup  some  damages  which  are  not  allow- 
able. If  It  states  a  good  cause  of  action  as  to 
other  damages.  Such  pleas  should  be  purged 
of  such  damages  by  motions  to  strike,  by  ob- 
Sections  and  exceptions  to  the  evidence,  and 
by  charges  bo  as  to  eliminate  sncb  Improper 
claims.  Fleas  of  set-off  and  recoupment  are 
In  effect  complaints  and  declaratiops  of  the 
defendant  against  the  plaintiff,  and  they 
must  therefore  in  a  large  measure  be  treated, 
tested,  and  cured  by  the  aame  roles  and 
meana  aa  complaints.  Recoupment,  bowerer. 
does  not  confess  the  action  sued  on  by  plain- 
tiff, as  does  the  plea  of  set-off.  It  doiiea  the 
right  of  plaintiff  to  recover  as  or  to  the 
amount  claimed.  It  aSserte  that  the  plain- 
tiff bas  no  demand,  or  a  less  demand  than  be 
claims.  At  common  law  It  went  only  In 
abatement  or  reduction  of  plaintUTs  claim, 
and  no  Judgment  could  be  obtained  for  any 
balance  In  bis  favor,  as  coold  be  under  the 
pleas  of  set-off  or  counterclaims.  It  was  In 
the  nature  of  a  plea  of  failure  of  considera- 
tion. It  was  then,  and  Is  now,  enforced,  not 
as  an  Independent  claim  or  debt  of  the  de- 
fendant, but  by  reducing  or  extinguishing  In 
toto  the  claim  or  demand  of  plaintiff  sued 
on.  It,  unlike  set-off  or  counterclaim.  Is  con- 
fined to  the  particular  transaction  sued  on, 
or  at  least  to  those  closely  akin  thereto. 

Prior  to  our  statute  as  to  recoupment,  the 
defense  need  not  be  specially  pleaded.  It 
could  be  made  under  the  general  Issue. 
Washington  v.  Tlmberlake,  74  Ala.  263 ;  Eng- 
lish v.  Wilson,  34  Ala.  201.  Under  our  stat- 
ute, however,  the  defendant  may  specially 
plead  recoupment,  and  If  his  claim  or  demand 
equals  that  of  plaintiff  he  Is  entitled  to  judg- 
ment, and  If  It  exceeds  that  of  plaintiff  the 
defendant  is  entitled  to  judgment  against  the 
plaintiff  for  the  excess,  provided  the  plain- 
tiff be  the  party  liable  to  Its  saflsfaction.  Re- 
coupment is  defined  as  the  right  of  the  de- 
fendant In  the  action  to  claim  damages  from 
the  plaintiff,  either  because  he  has  not  com- 
plied with  some  obligation  of  the  contract 
on  wblch  he  sues  or  because  he  has  violated 
some  duty  which  the  law  imposes  on  him  in 
the  making  or  performance  of  the  contract 
Lawton  V.  Rlcketts,  104  Ala.  430,  16  South. 
59.  It  springs  out  of  the  contract  or  transac- 
tion between  the  parties.  Therefore  a  plea 
which  sets  up  a  breach  of  a  contract  In  sup- 
port of  a  recoupment  must  be  as  distinct 
and  certain  as  If  It  were  a  complaint  for  the 
same  breach  of  the  same  contract  Ansley 
V.  Bank,  113  Ala.  4C7,  21  South.  59,  68  Am. 
St.  Rep.  122. 

Statutory  recoupment  with  us  Is,  there- 


fore, in  its  nature,  unlike  at  common  law,  a 
new  suit  by  the  defendant  against  the  plaln- 
tUTi  and  a  joinder  of  Issue  thereupon  places 
the  burden  of  proof  as  to  such  special  plea 
upon  the  defendant,  though  the  general  Issue 
be  also  pleaded.  Moore  v.  Barber  Asphalt 
Pav.  Co.,  118  Ala.  563,  23  South.  798.  A 
plea  of  recoupment,  under  our  statute,  most 
state  a  good  cause  of  action  growing  out  of 
the  contract  or  transaction  sued  upon.  It 
must  show  that  the  damages  claimed  are  the 
natural  and  proximate  consequence  of  the 
breach,  or  of  wrongs  growing  out  of  the  con- 
tract or  transactions  sued  on.  It  must  not  be 
too  vague  or  uncertain  as  to  its  statement 
of  facts,  by  wblch  It  must  be  made  to  appear 
that  the  defendant  suffered  the  damages  or 
losses  claimed  In  consequence  of  plaintiff's 
breach  or  wrongs.  In  connection  with  the 
contract  or  transactions  sued  upon.  The 
damage  claimed  must  not  be  too  remote  or 
speculative.  Lawton  v.  Rlcketts,  104  Ala. 
430,  16  South.  59.  Our  statute  as  to  plea  of 
recoupment,  as  distinguished  from  that  of 
set-off,  does  not  enlarge  the  class  of  demands 
which  may  be  the  subject  of  recoupment,  but 
does  authorize  a  judgment  for  the  exce^  In 
favor  of  the  defendant  Ewlng  v.  Shaw,  83 
Ala.  333,  3  South.  692;  Martin  T.  Brown,  75 
Ala.  442. 

Tested  by  these  rules,  we  think  the  spedal 
pleas  of  recoupment  A  and  B  were  sufficient., 
and  certainly  not  subject  to  the  demurrer 
upon  the  grounds  urged  on  this  appeal.  The 
pleas  alleged  a  breach  by  the  plaintiff  of  the 
Identical  contract  sued  upon.  The  breach 
was  alleged  with  precision  and  certainty, 
which  was  allied  to  be  delay  in  shipping 
the  cement.  It  allied  with  certainty  the 
damages  suffered  by  the  defendant  In  con- 
sequence thereof.  These  damages  were  not 
too  uncertain  or  qncolatlve  in  their  nature 
to  be  recoverable  The  pleas  do  not  show 
that  the  damages  were  increased  by  any  act 
or  word  of  defendant  or  that  be  could  or 
should  have  purchased  the  cement  from  oth- 
er parties  and  saved  the  delay  of  his  teams 
and  laborers  In  consequence  of  plalntUTs 
breach.  While  if  be  could  have  purchased 
the  cement  from  other  parties,  and  thus  re- 
duced bis  loss  from  the  delay,  he  should  have 
done  so,  and  held  the  plaintiff  liable  only  for 
the  difference  of  the  prices  and  necessary 
and  proper  costs  of  having  to  so  purchase 
elsewhere,  yet  the  pleas  do  not  show  or  raise 
the  presumption  that  he  could  have  saved 
or  reduced  his  loss  by  purchasing  elsewhere 
In  the  market ;  that  Is,  the  pleas  do  not  show 
that  he  was  negligent  In  awaiting  tbe  arrival 
of  this  cement  purchased  for  10  days,  or  that 
he  could  or  would  have  obtained  It  from  the 
market  or  other  sellers  If  he  bad  ordered  on 
the  very  first  day  of  the  delay.  This  dionld 
have  appeared  from  the  pleas,  to  mder  them 
subject  to  demurrer  on  this  ground. 

It  was  not  necessary  fOr  the  pleas  to  ne^< 
tlve  the  fact  that  defendant  could  have  par- 
chased  the  cement  In  the  market  and  have 
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obtained  It  within  time  to  prevoit  tbe  10 
daya'  loss  of  time  for  defendant's  teams,  la- 
borers, etc.  Defaidant  was  not  required  to 
all^  this  ne^atlTe.  '  It  does  not  appear  from 
tbe  averments  of  the  complaint  or  pleas,  nor 
do  we  Jndicially  know,  that  the  def^dant 
could  lure  saved  or  reduced  this  loss  or 
damage  after  the  breach  of  the  contract  by 
the  plaintiff.  It  does  not  then  appear  that 
defendant  could  have  ordered  the  cment 
from  other  persons  or  places,  and  received  it 
witbin  tima  to  prevent  the  loss  by  the  delay 
of  hlB  teams  and  laborers.  If  he  could  have 
done  BO,  tbe  plalatlCF  should  have  set  It  up 
by  a  replication,  and  proved  It,  which  would 
have  defeated  his  claim  for  damages. 

The  ground  of  demurrer  insisted  upon  is 
not  well  taken/  for  the  reason  that  pleas  do 
not  show  that  delay  or  loss  suffered  by  de- 
fendant was  tbe  result  of  the  carrier's  n^li- 
gence  or  fault  In  not  promptly  transporting 
and  delivering,  and  not  of  the  fault  of  tbe 
plaintiff  In  not  promptly  shipping,  as  insisted 
by  appellant  The  plea»  on  the  contrary  al- 
leges, that  the  delay  In  tbe  delivery  to  de- 
fendant by  the  common  carri^,  was  the  re- 
sult of  or  caused  by  the  fault  ol  plaintiff  in 
falling  to  ship  promptly  in  accordance  with 
the  terms  of  tbe  contract  Of  coarse,  if  the 
plea  had  shown  that  the  damages  complain- 
ed of  w«n  the  result  of  the  fault  of  the 
common  carrier,  and  not  of  that  of  the  plain- 
tiff shipper.  It  would  have  been  subject  to 
the  demurrer ;  but  this  It  did  not  do. 

ThUi  disposes  of  all  tbe  questions  insisted 
upon ;  and,  no  error  therein  being  found,  tbe 
indgmfflit  at  the  trial  court  must  be  afSrmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  SIUFSON  and  AN- 
DERSON. JJ^  concur. 


SCHEUERMANN  t.  SCHARFENBERO. 

(Supreme  Court  of  Alabama.    June  30,  1009.) 

1.  Neolioence  (S  47*)— Condition  or  Paiu- 
IBES— LiABiz.rnr. 

An  owner  Is  liable  to  those  lawfully  on 
hia  premises  for  an  injury  by  spring  guns  and 
pitfalls  Intentionallir  or  negligently  suffered  to 
exist  vithont  warning. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  61;  Dec.  Dig.  ft  47.*] 

2l  Cohkon  Law  (|  14*)— APteiOAiioir  and 

<^XBATION. 

Only  the  general  principtea  of  tbe  common 
law  which  are  adapted  to  the  situation,  govern- 
ment, and  institutions  of  the  state,  and  not 
inconsUteot  with  the  policy  thereof,  are  of  force. 

[Ed.  Note.— For  other  cases,  see  Common 
Law.  Cent  Dig.  I  8;  Dec.  Dig.  1 14.*] 

S.  Absatixt  and  Battery  (|  13*)— Civn,  Lia- 

BILITT— SELF-DePEI?8E. 

The  rule  that,  where  a  capital  crime  is  at- 
tempted to  be  committed  by  force,  it  may  l>e 
prevMited  by  force,  has  been  extended  to  other 
forcible  felonies,  such  as  burglary  and  anon, 


especially  where  aoch  felony  Is  attempted  in  the 
nighttime. 

[Ed.  Note. — For  other  coses,  see  Assault  and 
Battery.  Cent  Dig.  ft  11;  Dec.  Dig.  §  18.*] 

4.  TSEBFASB  ^  4*}— To  THE  pEBSDN— SPHIRa 

Guns. 

An  owner  of  a  store  in  which  goods  are 
kept  for  sale  or  in  deposit  is  not  liable  in 
trespass  to  a  would-be  burglar,  who  is  shot  by 
a  spring  gun  placed  in  the  store  to  shoot  per- 
sons attempting  to  burglarize  it  In  violation 
of  Code  1907,  |  6415. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  ft  5;  Dec.  Dig.  ft  4.*] 

Ainteal  ftroin  Circuit  Court,  Morgan  Coun- 
ty; D.  W.  Speake,  Judge. 

Action  by  Joe  Scheuermann,  pro.  ami, 
against  William  Btdiarfenbwg.  From  a  judsh 
ment  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

John  C.  Eyster  and  Lowe  &  Tldwell,  for 
appellant  E.  W,  Godbey,  for  appellee. 

MAYFIELD,  J.  This  appeal  presents  but 
one  question,  which  Is  as  novel  as  It  la  diffi- 
cult. The  question  Is  this :  Is  the  owner  of 
a  storehouse.  In  which  goods  and  other  valu- 
ables are  kept  by  him  for  sale  and  in  deposit, 
liable  In  trespass  to  a  would-be  burglar  of 
such  store,  who  Is  shot  by  means  of  a  sprhig 
gun  placed  In  the  store  by  the  owner  for  tbe 
purpose  of  shooting  persons  who  might  at- 
tempt to  burglarize  It — the  gun  being  dis- 
charged by  the  would-be  burglar  while  in  the 
attempt  to  enter,  but  after  the  breaking  Is 
completed?  We  have  been  unable  to  find 
any  case  exactly  like  It,  and  but  few  kin- 
dred ones. 

The  case  of  Bethea  v.  Taylor,  8  Stew.  482, 
was  a  case  In  which  the  owner  of  premises 
set  a  spring  gun  therein  for  the  purpose  of 
killing  a  bear.  His  neightrar's  slave  slipped 
out  his  master's  horse,  and  rode  it  onto  the 
premises  In  which  the  gun  was  planted,  with- 
out the  knowledge  or  consent  of  the  owner 
of  the  premises.  The  horse  broke  loose,  and 
strayed  upon  the  gun,  and  was  shot  by  the 
discharge.  Held,  that  the  owner  of  the 
premises  was  guilty  of  negligence  In  setting 
the  gnn,  under  the  circumstances  of  that 
case,  but  that  the  owner  of  the  negro  and 
the  horse  was  likewise  guilty  of  negligence, 
which  proximately  contributed  to  the  Injury, 
in  not  keeping  tbe  negro  and  horse  at  home 
on  his  own  premises.  Simpson's  Case,  59 
Ala.  1,  81  Am.  Bep.  1,  was  a  case  In  which 
the  defendant  was  Indicted  under  tbe  statute 
(Rev.  Code  1867,  ft  3670)  for  an  assault  with 
Intent  to  murder  one  Ford.  There  was  evi- 
dence tending  to  show  that  Ford  was  shot 
by  defendant  intentionally,  and  also  tend- 
ing to  show  that  he  was  shot  by  a  spring 
gun  which  defendant  had  set  to  shoot  Ford 
If  be  should  trespass  upon  defendant's  prem- 
ises, and  there  was  some  evidence  to  show 
that  It  was  set  to  shoot  Ford,  whether  be 
trespassed  upon  defendant's  premises  or  not. 
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In  this  case,  Brlcketl,  C.  J.,  discussed  the 
law  of  spring  guns  at  great  length,  prlnci* 
pally,  thongb,  ,as  applied  to  our  statutory 
felony  of  assault  with  intent  to  murder. 

The  case  of  Suell  t.  Derricott  and  Frank- 
lin (Ala.)  40  South.  895,  was  a  case  in  which 
Saell's  intestate  and  son  was  killed  by  Derri- 
cott and  Franklin  while  the  intestate  was 
In  the  act  of  committing  burglary,- or  Just 
after  the  crime  was  completed.  The  action 
In  that  case  was  a  civil  one,  under  the  homi- 
cide statute,  for  the  wrongful  death  of  plaln- 
titrs  Intestate.  The  law  of  self-defense,  of 
the  right  to  protect  one's  person  and  prop- 
erty, of  the  right  to  kill  to  prevent  a  tres- 
pass or  the  commission  of  a  felony,  and  of 
the  right  to  kill  in  order  to  arrest  a  felon 
or  to  prevent  bis  escape,  la  discussed  at  some 
length,  and  the  authorities  cited.  Some  of 
the  propmitions  of  law  announced  therein 
are  applicable  to  this  case.  The  doctrine 
has  also  been  often  announced  la  this  state 
that  the  owner  of  premises  is  liable  In  dam* 
ages  to  those  lawfully  coming  upon  them 
for  any  injury  occasioned  by  the  unsafe  con- 
dition of  the  premises  which  the  owner  baa 
Intentionally  or  negligently  snCTered  to  exist, 
without  giving  warning  thereof,  such  as  plt- 
fallfl,  open  wells,  cellars,  elevators,  unguard- 
ed steps,  springs  guns,  and  the  like.  O'Brien 
T.  Tatnm,  84  Ala.  187,  4  South.  158;  West  v. 
Thomas,  97  Ala.  622,  11  South  768;  Thomp- 
son's Case,  77  Ala.  418,  64  Am.  Bep.  72 ;  Ai^ 
nold'B  Case,  84  Ala.  159,  4  Sontb.  369,  6  Am. 
St  Bep.  854;  &  c.  80  Ala.  600,  2  South.  337; 
McAdory's  Case,  109  Ala.  636, 19  Sooth.  906; 
Sides*  Case,  129  Ala.  399.  20  South.  798; 
Watson's  Case,  94  Ala.  634,  10  South.  228. 
The  seme  doctrine  is  held  true  In  Ben- 
nett's Case,  102  U.  S.  677.  26  L.  Bd.  236. 

Before  there  was  any  statute  in  England 
on  the  subject  of  spring  guns.  It  was  held 
that  a  mere  tre^asser,  having  no  knowledge 
of  the  particular  Q)0t  on  which  a  spring 
gun  was  located,  but  having  a  general  knowl- 
edge that  there  were  spring  guns  In  the 
wood  trespassed  upon,  could  not  recover  for 
being  shot  by  one  of  such  guns  which  he  dis- 
charged while  trespassing.  Scott  v.  Wilkes, 
3  B.  &  Aid.  304.  In  another  case,  where 
plaintiff  had  climbed  over  defendant's  wall 
to  catch  one  of  his  own  fowls,  which  had 
strayed  onto  defendant's  premises,  and  was 
shot  by  defendant's  spring  gun,  defendant 
was  held  liable.  Bird  v.  Holbrook,  4  Brig. 
628.  There  are  other  BngUsb  cases,  some 
holding  the  defendant  liable,  and  others  not, 
for  Injury  suffered  on  account  of  spring 
guns,  dangerous  agencies,  etc.,  placed  upon 
one's  premises,  depending  upon  the  facts  of 
each  particular  case.  England  finally  passed 
statutes  upon  the  subject  (St  24  &  25  Tict.  c. 
100;  St  7  &  8  Oeo.  IV,  c.  18,  5,  1).  which 
made  it  a  crime  to  place  such  dangerous 
agencies  upon  one's  premises,  save  in  the 
nighttime,  and  never  then  except  to  protect 
the  dwelling.   As  was  said  by  this  court 


(Simpson's  Case.  60  Ala.  13,  81  Am.  Rep.  1), 
the  common  law  of  England  Is  not  In  all  re- 
spects the  conunoD  law  of  this  country  or  of 
this  state.  It  la  only  those  general  princi- 
ples which  are  adapted  to  our  situation, 
government  and  Institutions,  and  not  in- 
consistent  with  our  policy,  which  are  of 
force  here  and  prevail. 

In  the  case  of  Hooker  v.  Miller,  37  Iowa, 
613,  18  Am.  Rep.  18,  Hooker  set  a  spring 
gun  In  his  vineyard,  to  protect  his  fruit  from 
trespassers  and  thieves.  Miller,  not  knowing 
of  the  gun,  entered  the  vineyard  for  the  pur- 
pose of  stealing  fruit  and  was  Injured  by 
discharging  the  gun.  Held,  that  he  was  enti- 
tled to  recover  of  Hooker  In  trespass.  In  the 
case  of  Gray  v.  Combs,  7  J.  J.  Marsh.  (Ky.) 
478,  28  Am.  Dec.  431,  Combs  set  a  spring 
gun  in  a  warehouse  which  some  persons  had 
been  in  the  habit  of  burglarizing  in  the 
nighttime.  A  slave  of  Gray,  who  was  at- 
tempting to  burglarize  the  warehouse  at 
night  came  in  contact  with  the  string  at- 
tached to  the  tri^r,  and  discharged  the 
gun,  and  was  killed  thereby.  In  an  action 
by  Gray  against  Combs  for  the  loss  or  killing 
of  the  slave,  the  court  held  the  defendant 
not  to  be  liable.  In  the  case  of  State  t. 
Moore,  81  Conn.  479,  83  Am.  Dec.  169.  It  was 
held  that  setting  spring  guns  In  one's  shop 
for  protection  against  burglars  was  not  an 
Indictable  nnlsance,  though  the  guns  were 
loaded  with  largo  shot  and  pointed  obUane- 
ly  toward  a  public  highway,  and  it  was  pos- 
sible for  some  of  the  shot  to  pass  ttirough 
the  walls  of  the  shop.  In  the  case  of  State 
T.  Barr.  11  Wash.  481.  89  Pac.  1080,  29  U 
B.  A.  154^  48  Am.  St  Beip.  890.  Barr  owned 
a  cabin  or  hat  In  a  secluded  spot  on  the 
ground  of  another,  in  which  lie  and  a  com- 
rat^  lived.  On  leavhig  the  cabin  for  a 
hunting  trip  thi^  locked  and  barred  the 
doors  and  windows,  and  set  a  spring  gnn  so 
that  it  wottld  discharge  the  loads  Into  tbs 
doorway  If  one  attempted  to  open  the  door. 
One  dark  and  rainy  night  two  travelers  were 
passing  the  cabin,  and,  thinking  It  racant 
attempted  to  op^  the  door.  The  gun  was 
discharged,  and  killed  one  of  them.  Barr 
was  indicted  for  murder,  and  was  convicted 
of  murder  in  the  second  d^ree,  and  the  Su- 
preme Court  affirmed  the  judgment  and  aai- 
tence. 

It  will  be  observed,  ttom  these  various 

decisions,  that  wblle  a  man  may  set  springs- 
guns  and  mantraps  upon  his  own  premises 
to  protect  them  in  the  nighttime  from  thieves 
and  bursars,  he  must  see  to  it  that  such 
guns  or  traps  do  not  inflict  Injury  upon  those 
who  go  thereon  for  lawful  purposes,  and 
that  one  has  no  right  to  defend  his  property 
against  mere  trespassers  by  means  of  such 
deadly  agencies.  Liability  as  to  mere  tres- 
passers who  have  no  felonious  intent  depends 
also  upon  notice  to  them  of  the  dangerous 
agency. 

There  is  another  principle  of  law  appU- 
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cabia  to  thlfl  caae,  which  Is  discuned  In  these 
cawa  cited,  and  also  In  others  of  our  own 
conr^  which  Is  the  right  to  defend  one's 
property  aa  well  as  his  person  against  vio- 
lence and  felonies.  Mr.  Blackstone  an- 
nounced the  mle,  a  long  time  ago,  that  where 
a  crlDie,  which  Is  Its^  punished  capitally, 
la  attempted  to  be  committed  by  force.  It 
may  be  prevented  by  force,  even  to  the  Cak- 
ing of  iUe.  The  mle  has  also  been  extended 
to  other  atrocious  and  fon^ble  felonies,  such 
as  bnrglazy  and  arson,  and  this  Is  certainly 
tme  where  such  felony  Is  attempted  in  the 
Digbttlme.  4  BL  Onu.  213,  181.  Our  court 
has  often  announced  this  same  doctrine, 
first  In  OUver's  Case,  17  Ala.  687.  in  which 
the  court  said:  *rrhe  law  wiU  justify  the 
taking  of  life  whmi  it  Is  done  from  necessity 
to  prevent  the  comnilsslon  of  a  felony."  nils 
caae  lus  been  ottea  followed,  with  some 
qnallflcstiona. 

The  doctrine  is  stated  or  quoted  thus  by 
Stone,  C.  In  the  case  of  Bostlc  v.  State, 
M  Ala.  46.  10  Soatb.  602 :  "It  Is  said  In  4 
Bl.  Com.  213,  tbat  'homicide  committed  for 
the  prermtion  of  any  forcible  and  atrocious 
crime  is  juBtlflable  by  the  law  of  nature,  and 
also  by  the  law  of  England,  as  It  stood  so 
early  as  the  time  of  Bracton,  and  aa  was 
declared  by  statntes  (St  24  Hen.  Till,  c.  6). 
If  any  person  attempts  a  robbery  or  murder 
of  another,  or  attempts  to  break  open  a  houBe 
Id  the  night  (wbldi  atends  also  to  an  At- 
tempt to  bum  It),  and  be  killed  In  such  at- 
tonpt,  the  slayer  shall  be  acquitted  and  dis- 
charged.' Oreenleaf  states  the  doctrine  sub- 
Btantlally  the  same  way.  8  Greenl.  ttv,  % 
115."  This  common-law  doctrine  Is  also 
quoted  thos  In  Storey's  Case,  71  Ala.  837: 
"  'A  man  may  repel  force  by  force  in  defense 
of  his  person,  habitation,  or  property,  against 
one  who  manifestly  Intends,  or  endeavors,  by 
violence  or  surprise,  to  commit  a  known 
felony,  such  as  mnrder,  rape,  robbery,  ar- 
son, burglary  and  the  like  upon  either.  In 
these  cases  he  Is  not  obliged  to  retreat,  but 
may  pursue  his  adversary  until  he  has  se- 
cured himself  from  all  danger;  and  If  he 
kill  him.  In  so  doing,  It  Is  called  Justlflablc 
self-defense.'  1  East,  P.  C.  271.  Of  course, 
where  one  Is  attacked  In  his  own  dwelling 
house,  he  is  never  required  to  retreat  His 
'house  Is  his  castle,'  and  the  law  permits  him 
to  protect  Its  sanctity  from  every  unlawful 
Invasion.  Whart  on  Hom.  f  Ml;  Pond's 
Caae^  8  Mich.  ISO;  1  Russ.  Or.  544." 

A  man's  place  of  business  (such  as  the  de- 
fendant's store  in  this  case)  is  pro  hac  vice 
bis  dwelling,  and  he  lias  the  same  right  to 
defend  it  against  Intrusions,  such  as  burgla- 
ry, as  he  has  to  protect  his  dwelling.  Jones 
T.  State,  76  Ala.  16.  Bnrtfary  of  a  atore- 
honse,  such  as  the  one  attempted  to  be  bnr- 
glarised  In  this  case,  or  In  which  goods, 
etc.,  are  kept  for  sale  or  In  deposit,  la  by 


statute  made  a  felony  punishable  as  If  It 
were  of  a  dweUing.  Code  1907,  |  6415  (4417). 
Applying  these  principles  of  law,  we  hold 
that  ttie  owner  of  such  a  store  Is  not  liable 
in  trespass  to  a  woold-be  hnre^ar  thereof, 
who  is  shot  by  means  of  a  spring  gun  by 
such  owner  placed  In  the  store  for  the  pur- 
pose of  shooting  persons  who  might  attempt 
to  burglarize  It;  the  gun  being  dlsdiarged 
by  the  would-be  burglar  in  attempting  to 
enter. 
Affirmed* 

DOWDBtrs  a  J.,  and  SIMPSON  and 
DENSON,  JJ.,  concur. 


JASPER  TRUST  CO.  v,  LAMFB:iN. 
(Snpreme  Court  of  Alabama.    June  XO,  1909. 
On  Rehearing,  June  SO,  1909.) 

1.  Account  Stateo  (|  1*)— Natdbe— Recip- 
BocAL  Accounts — "Account  Stated." 

To  oonstitate  an  "account  Btated,"  it  is  not 
neceeaary  that  there  should  be  mutual  or  recip- 
rocal accoDDts ;  bot  if  one  party  holds  bd  ac- 
count agaioBt  the  other,  and  a  statement  thereof 
is  made  showing  the  amount  due  on  a  particular 
day,  and  it  is  agreed  by  the  other  party  to  tie 
correct,  and  ther«  is  a  promise,  either  actual  or 
implied,  to  pay  it,  it  amounts  to  an  account  stat- 
ed between  the  parties. 

[E>1.  Note.— For  other  cases.  66w  Account  Stat- 
ed, Cent.  Dig.  8S  1-9;  Dec.  Dig.  S  1.* 

For  other  definitions,  see  Worch  and  Phrases, 
vol.  1,  pp.  93-08;  vol.  8,  p.  7561.J 

2.  LnnTATiON  or  Actions  (I  146*)— ToixiKG 
Statutb— Acknowledgment. 

Where  a  person  holds  notes  against  anoth- 
er, and  after  calculating  the  Interest  states  the 
amount  due  to  the  other,  and  he  assents  to  Its 
correctness,  the  note^  are  not  thereby  merged 
Into  an  account  stated,  so  that  the  creditor  can 
sue  thereon  after  recovery  on  the  notes  has 
been  barred  by  limitations,  especially  in  view  of 
Code  1907,  S  4850.  providing  that  no  acknowl- 
edgment is  sufficient  to  remove  the  bar  of  the 
statute,  except  a  partial  payment  made  by  the 
party  sought  to  be  charged  before  the  bar  is 
complete,  or  an  unconditional  promise  in  writ- 
ing signed  by  the  party  to  be  charged  thereby. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  {  14&*] 

On  Rehearing, 

8.  Account  Stated  (|  8*)  —  Past  Tsahsao- 
noN. 

As  an  account  stated  necessarily  refers  to 
a  past  transaction,  adding  the  amount  of  mon- 
ey paid  at  the  time  of  stating  an  account  could 
not  make  the  entire  amount  the  subject  of  aa 
account  stated,  especially  as  the  basis  of  re- 
covery on  an  account  stated  Is  a  promise  to  psy 
money. 

[Ed.  Note.—For  other  esses,  see  Account  Stat- 
ed, Dec.  Dig.  fi  3.*] 

Appeal  from  Law  and  Equity  Oonrt,  Walk- 
er (bounty ;  T.  L.  Sowell,  Judge. 

Action  by  the  Jasper  Trust  Company 
against  T.  P.  Lampkln.  There  was  a  di- 
rected verdict  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

The  transfer  of  the  judgment  referred  to 
as  having  been  made  by  defendant  and  his 
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wife  Ifl  as  foUowB :  "State  of  Alabama,  Walk- 
er CoDnty.  For  and  in  consideration  of  the 
Bum  of  Seven  for^  eight,  and  aewntr  sev- 
en, X.  U.  Lftmpkln  and  T.  P.  Lampkln, 
her  husband,  do  hereby  assign  and  transfer 
unto  the  Jasper  Tmst  G<»Dpany,  the  Judg- 
ment obtained  by  N.  M.  lampkln  against  H. 
X  Gravlee,  D.  W.  GraTelee.  and  D.  H. 
Oravelee,  on  the  20th  day  of  February  1906 
for  f^^.  In  the  clrcoit  court  of  Walker 
county,  Alabama,  subject  to  the  order  given 
to  B.  (Mom  on  said  Judgmoit,  and  also  all 
the  right,  title  and  Interest  of  said  N.  M. 
Lampkln  In  and  to  a  certain  claim  now 
pending  In  the  chancery  court  of  Walker 
county,  Alabama,  wherein  N.  M.  Lampkin  Is 
complainant,  and  H.  J.  Gra^ee  la  respond- 
ent, In  which  cause  the  original  blU  Is  filed 
on  the  Srd  day  of  April,  1S94,  and  a  decree 
rendered  therein  on  the  26th  day  of  April, 
1895.  and  also  all  the  claim  of  the  said  N. 
M.  Lampkin  In  and  to  the  promissory  note 
attadied  as.  an  exhibit  to  the  original  blU, 
In  said  canse.  The  transfers  of  aald  Judg- 
ment and  said  claim  being  also  subject  to  the 
Hen  of  Coleman  &  Bankhead,  attorneys  for 
the  fees  In  said  cause.  When  the  said  Jas- 
per Trust  Company  collects  the  money  on 
said  Judgment  In  the  circuit  court,  and  said 
claim  in  the  chancery  court,  after  satisfying 
the  said  sum  of  1748.77  with  the  Interest 
thereon,  up  to  the  date  of  the  collection 
hereof,  the  said  Jasper  Trust  Company  will 
turn  over  to  the  said  N.  M.  Lampkin  the  ex- 
cess." 

Dated  and  signed  June  1,  1896,  by  N.  M. 
and  T.  P.  Lampkin. 

W.  O.  Davis  and  A.  P.  Pite,  for  appellant. 
Bankhead  ft  Bankhead,  for  appellee. 

SIMPSON.  J.  All  of  the  counts  In  the 
complaint  were  withdrawn,  except  the  sev- 
enth, claiming  on  an  account  stated  on  the 
Ist  day  of  June,  1895,  and  the  ninth,  for 
mon€iy  loaned  by  the  plaintiff  (appellant)  to 
the  defendant  (appellee)  on  the  same  day. 
The  facts  are  that,  on  said  Ist  day  of  June, 
1885,  the  d^endant  was  Indebted  to  said 
plaintiff  by  four  promissory  notes,  past  due, 
amounting  to  $574.08,  and  by  an  arrange- 
ment between  plaintiff  and  defendant  the 
defendant  and  his  wife  assigned  to  the 
plaintiff  a  Judgment  and  a  decree  which  be- 
longed to  the  wife,  by  a  written  instrument, 
which  Is  set  out  Iti  the  statement  of  this 
case  by  the  reporter.  Defendant's  notes 
were  delivered  up  to  him  as  canceled,  and 
the  plaintiff  paid  to  the  defendant  the  dif- 
ference between  the  face  value  of  said  Judg- 
ment and  decree  and  the  amount  due  on  said 
notes.  On  November  28.  1808,  defendant's 
wife  filed  a  bill  in  the  chancery  court  to  set 
aside  the  said  assignment  and  transfer  of 
said  Judgment  and  decree  on  the  ground  that 
It  was  void  under  the  married  woman's  law 
of  the  state,  and  the  said  court  finailly  ren- 
dered a  decree  granting  the  relief  prayed. 


At  tiio  time  of  the  commaiconent  of  the 
present  suit  the  original  notes,  tf  In  exist- 
ence, would  have  been  haired  by  the  statute 
of  limitatlonB  of  six  yean,  so  the  theory  ot 
the  plaintiff  Is  that  the  transaction  between 
plaintiff  and  defendant  amounted  to  an  ac- 
count stated,  on  which  it  Is  entitled  to  re- 
cover. The  statute  of  llmltatlouB  of  bIz 
years  was  pleaded,  as  well  as  the  general 
Issue.  An  account  stated  is  correctly  defin- 
ed in  the  case  of  Ware  v.  Manning  86  Ala. 
242,  6  South.  6^,  as  copied  In  the  brief  of 
appellant  Thia  and  other  cases  estaUlsh 
the  proposition  that  It  Is  not  necessary  that 
there  should  be  mutual  or  reciprocal  ac- 
counts; but  If  one  party  holds  an  account 
against  the  other,  and  a  statonent  of  the 
same  is  made  showing  the  ftmonnt  due  on 
a  particular  day,  and  the  same  is  agreed  by 
the  other  par^  to  be  correct,  and  there  is 
a  promise,  either  actual  or  implied,  to  pay 
the  same.  It  amounts*  to  an  account  stated 
between  the  parties.  Ware  ft  Cowles  v. 
Dudley,  16  Ala.  7^;  Loventbal  ft  Son  v. 
Morris,  103  Ala.  882,  15  South.  672  ;  2  May- 
field's  Digest,  p.  24  et  eeg.;  1  Cyc.  864;  1 
Am.  ft  Eng.  Encyc.  Law  (2d  Ed.)  437. 

The  first  pn^msltlon  which  presents  It- 
self is,  where  <me  person  holds  one  ot  more 
promissory  notes  against  another,  and  after 
calculating  the  Interest  states  the  amount 
due  to  the  other,  and  be  assents  to  the  cor- 
rectness at  the  amount,  does  that  constitute 
an  account  stated  between  them,  so  as  to 
authorise  the  creditor  to  sue  and  recover  on 
an  account  stated.  In  place  of  suing  on  the 
note?  At  an  early  day  In  England  It  was 
held  that,  where  a  debt  was  evidenced  by  an 
Instrument  under  seal,  a  recovery  could  not' 
be  had  In  an  action  of  sssnmpsit  One  rea- 
son seems  to  be  that  there  Is  no  considera- 
tion for  the  new  promise,  because  the  pnrty 
is  already  bound  by  a  higher  evidence  of 
debt  to  pay.  and  the  court  says:  "There 
must  be  at  least  some  additional  considera- 
tion, such  as  items,  for  instance,  foreign  to 
the  articles  of  agreement,  introduced  Into 
the  account  and  included  within  the  promise, 
in  order  to  take  the  claim  founded  upon  It 
out  of  the  operation  of  the  agreement  or 
contract  under  seal ;  otherwise,  th«  plain- 
tiffs below  must  be  confined  to  their  action 
of  covenant,  founded  upon  the  articles  of 
agreement,  for  the  recovery  of  their  claim." 
Gllsou  V.  Stewart,  7  Watts  (Pa.)  100.  103. 
105.  It  was  also  decided  that  "where  a 
sum  of  money  Is  secured  by  a  deed,  and  a 
balance  Is  struck  for  the  purpose  of  ascer- 
taiuhig  how  much  remains  due  thereon,  and 
the  obligor  admits  the  correctness  of  the  ac- 
vount  and  promises  to  pay  It,  debt  or  simple 
contract  on  an  account  stated  will  not  He. 
but  the  action  must  be  brought  on  the  spe- 
cialty," the  court  saying:  "The  defendant 
is  charged  with  nothing  but  the  money  se- 
cured by  the  deed.  Thertf  Is  no  consldern- 
tion  for  the  suggested  new  liability,  except 
the  ascertaining  how  much  remains  diw  on 
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the  deed.  It  la  a  perrenUm  of  language  to 
speak  of  tbls  as  an  aoconnt  stated.  It  Is 
merely  a  process  adopted  for  tbe  purpose  of 
■scertalnlug  bow  much  of  the  original  debt 
has  beoi  dlsdiarged,  and  all  which  Is  really 
done  Is  to  make  out  to  what  extent  the  de- 
foidant  remains  Uable  upon  tbe  deed."  Mld- 
dlcdltcb  T.  ElUs,  2  Bxcbeauer  Reports,  OSS, 

m. 

In  a  case  In  Wisconsin,  where  there  was 
evidence  of  a  special  contract,  and  the  court 
bsd  charged  tbe  jury  on  the  admission  of 
tbe  correctness  of  an  account  presented  by 
silence,  the  Supreme  Court,  while  holding 
the  charge  misleading  tn  other  respects, 
ttid:  "Aside  from  the  fact  that  this  claim 
Is  not  a  matter  of  book  account,  or  of  on 
account  rendered,  or  bill  presented,  but  the 
subject  of  a  special  contract,  and  such  a 
principle  of  law  has  no  application  to  It,  it 
was  unfair,"  etc.  Vall^  Lumber  Co.  t. 
Smith,  71  Wis.  S08,  87  N.  W.  413,  6  Am.  St 
Rep.  218.  In  a  case  where  A.  gave  bond  to 
B.  to  pay  a  sum  of  money,  with  annual  in- 
terest, A.,  as  agent  of  B.,  holding  the  bond, 
annuijly  computed  interest  and  entered  the 
amount  due  on  the  bond.  At  the  end  of  the 
agency  an  account  was  stated  between  A. 
and  B..  based  on  these  annual  statements. 
Held,  that  there  was  no  sufficient- agreement 
to  pay  compound  Interest,  and  "if  there  was 
anything  due  upon  the  bond,  it  could  not  be 
recovered  in  an  action  as  upon  an  account 
stated,  but  that  the  action  should  have  been 
OD  the  l)ond,"  the  court  Baying:  "When  a 
sum  of  money  Is  secured  by  a  deed,  and  a 
balance  Is  stru<^  for  the  purpose  of  aecer- 
taining  how  much  remains  due  thereon,  and 
the  obligor  admits  the  correctness  of  the  ac- 
count and  promises  to  pay  It,  an  action  will 
not  He  on  this  account  or  promise,  bat  the 
action  must  be  brought  on  the  security,  A 
simple  contract  Is  merged  In  a  bond,  cove- 
nant, or  other  contract,  by  deed  or  record; 
but  the  greater  security  Is  not  merged  in  a 
lesser."  Toung  t.  Hill,  67  N.  T.  162,  23  Am. 
Rep.  99,  108. 

It  la  true  that  these  decisions  relate  main- 
ly to  matters  of  pleading  and  also  to  sealed 
instruments;  but  we  think  the  principles 
are  applicable  to  show  that  a  mere  calcula- 
tion of  the  amount  due  on  promissory  notes 
cannot  merge  the  note  Into  an  account  stat- 
ed. An  account  stated  must  still  be  an  ac- 
count, and  the  origin  of  tbe  action  shows 
that  it  was  not  Intended  to  be  applied  to  a 
case  like  the  one  now  under  consideration. 
The  original  action  was  called  "inslmul  com- 
putassent,"  which  means  "they  accounted 
together,"  and  It  was  averred  "that  the  par- 
ties bad  settled  their  accounts  tojiether,  and 
defendant  engaged  to  pay  plaintiff  tbe  bal- 
ance." Black's  Law  Dictionary.  Evidently, 
when  there  is  no  Indebtedness  except  one  or 
more  promissory  notes,  the  promisor  Is  as 
firmly  bound  to  pay  the  amount,  which  is 
definitely  fixed  by  the  note,  as  he  could  be 
by  any  implied  promise ;  also  there  Is  no  ao- 
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count  for  th«u  to  settle  together.  Bach  one 
with  his  pencil  can  ascertain  at  any  moment 
Just  what  Is  due,  and  tbe  mere  affirmation 
of  wl&t  they  both  know  and  are  already 
bound  to  cannot  form  a  new  contract  Be- 
sides, section  4850  of  tbe  Code  of  1907  pro- 
vides that  "no  act,  promise,  or  acknowledg- 
ment is  sufficient  to  remove  the  bar  to  a  suit 
created  by~  the  provisions  of  this  chapter,  or 
is  evidence  of  a  new  and  continuing  contract, 
except  a  partial  payment,  made  upon  'the 
contract,  by  the  party  sought  to  be  charged, 
before  the  bar  Is  complete,  or  an  uncondi- 
tional promise  In  writing,  signed  by  the  par- 
ty to  be  charged  thereby."  A  stated  ac- 
count, if  it  Is  onythbig.  Is  a  new  and  con- 
tinuing contract,  and  it  seems  that  this  Is 
the  contingency  that  tbe  statute  is  Intended 
to  provide  against.  It  la  true  that,  from  the 
wording  of  tbe  first  part  of  tbe  section,  it 
might  be  liable  to  the  construction  that  It 
was  referring  on^  to  removing  a  bar  which- 
bad  already  taken  place;  but  the  other 
wording  shows  that  it  Is  referring  to  acts 
both  during  the  running  of  the  statute  and 
after  the  bar  has  been  completed.  A  "con- 
tinuing contract"  can  refer  only  to  continu- 
ing that  which  la  now  binding,  and  the  pro- 
vlslon  as  to  payment  made  before  tbe  bar 
shows  tbe  same  Intention. 

If  tbe  principle  contended  for  by  appel- 
lant was  admitted,  a  man  could.  In  defiance 
of  the  statute,  keep  a  promissory  pote  nm- 
ning  for  a  lifetime,  by  simply  sending  the 
promisor  a  statement  of  the  note  and  in- ' 
terest  due  at  Intervals,  and  thus  making  a 
new  and  continuing  contract,  and  also  have 
the  effect  of  creating  a  stated  account,  which 
would  entitle  him  to  Interest  on  interest 
therein  calculated.  Tbe  plaintiff  was  not  en- 
titled to  recover  on  the  complaint,  and  it  la 
unnecessary  to  consider  other  points  which 
might  be  taken  up. 

The  general  affirmative  charge  was  prop- 
erly given  in  favor  of  the  defendant,  and  the 
Judgment  of  the  court  is  affirmed. 
Affirmed. 

ANDERSON,  DENSON,  and  MATFIELD, 
JJ.,  concur. 

On  Rehearing. 

SIMPSON,  J.  It  is  contended  by  the  ap- 
pellant that  the  principles  announced  In  the 
opinion  do  not  apply,  because  the  "account 
stated"  which  Is  sued  on  does  not  consist 
merely  of  the  amount  found  to  be  due  on 
tbe  notes,  but  of  the  additional  amount 
which  was  received  by  the  defendant  at  the 
time  the  Judgments  were  assigned.  An  ac- 
count stated  necessarily  refers  to  a  past 
transaction,  and  tbe  mere  adding  of  the 
amount  paid  at  that  time  could  not  consti- 
tute the  entire  amount  of  an  account  stated. 
Besides,  the  basis  of  recovery  on  an  account 
stated  Is  the  promise,  express  or  Implied,  to 
pay  money.  There  was  no  promise,  eltber 
express  or  implied,  to  pay  said  money ;  but, 
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on  the  contrary,  the  money,  In  connection 
with  the  notes,  was  paid  In  consideration  of 
the  transfer  of  the  Judgments,  without  any 
Intention  on  the  part  of  either  that  It  was 
ever  to  be  paid.  1  Cyc.  306,  ZTB,  875. 


SELLERS  T.  STATE. 
(Supreme  Court  of  Alabama.    June  30,  1900.) 

1.  Statutes  (J  87*)— "Local  Law." 

Gen.  Acts  1907,  p.  542,  which  amends  Loc. 
Acts  1907,  p.  285,  |  11>  M  to  provide  for  the 
organization  of  grand  juries  for  the  circuit  court 
of  a  desisaated  county,  is  a  "local  law,"  within 
Const.  1901,  I  110,  defining  a  local  law  as  one 
which  applies  to  any  political  fiubdivisioD  or  sab- 
diviBions  of  the  state  less  than  t^e  whol& 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  90 ;  Dec  Dig.  I  87.* 

For  other  definitions,  see  Words  and  Fhtases, 
vol.  &,  pp.  4208-4213.] 

2.  Affidavits  (|  9*)— Sutticiekcx. 

The  test  of  the  sufficiency  of  a  paper  as  an 
•affidavit  is  the  possibility  of  assigning  perjury 
on  tt  if  false,  and  it  is  e&sentiol  that  the  name 
of  the  officer  takina  it  tw  disclosed,  either  by  the 
recitals  in  the  body  thereof  or  by  his  signature 
to  the  jurat 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  1 38 ;  Dec.  Dig.  {  8.*1 

8.  Statutes  (S  8%*)— Locax,  Laws— Enact- 

usNT— REQuierrEs . 

Under  Const  1901,  S  106,  prohibiting  the 
passage  of  any  local  law  unless  notice  of  the 
intention  to  apply  therefor  shall  have  been  pub- 
lished, and  providing  that  proof  by  affidavit  of 
the  giving  of  the  notice  wall  be  exhibited  to 
each  house  of  the  Luflslature  and  spread  on  the 
Journal,  the  proof  of  notice  must  be  spread  on 
the  journal  of  each  bouse ;  and  where,  in  spread- 
ing the  affidavit  on  the  Journal  of  the  Senate, 
the  name  of  the  notary  public  is  omitted,  the 
local  law  is  Invalid,  though  the  affidavit  prop- 
erly appears  on  the  journal  of  the  House. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  6;  Dec  Dig.  S  8%.*J 

Error  to  Circuit  Court,  Coffee  County ;  H. 
A.  Pearce,  Judge. 

Guilford  Sellers  was  convicted  of  murder 
in  the  second  degree,  and  he  brings  error. 
Reversed  and  remanded. 

J.  F.  Sanders,  for  plalntifT  In  error.  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

DENSON,  J.  The  plaintiff  In  error  was  in- 
dicted by  the  grand  jury  which  was  organiz- 
ed at  the  September  term,  1908,  of  the  circuit 
court,  held  for  Coflfee  county  at  Elba,  for  the 
crime  of  murder;  and  be  was  tried  at  the 
December  term  of  said  court,  held  for  said 
county  at  Enterprise,  convicted  of  murder  In 
the  second  degree,  and  sentenced  to  the  peni- 
tentiary for  the  term  of  10  years.  He  brings 
his  cause  to  this  court  by  writ  of  error,  and 
Insists  that  upon  the  face  of  the  record  It  ap- 
pears that  the  grand  jury  that  preferred  the 
indictment  was  illegally  organized,  and, 
therefore,  that  the  indictment  Is  void. 

The  Legislature,  during  its  first  session  In 
1907,  enacted  a  law,  approved  February  28, 
1907  (Loc.  Acts  1907,  p.  279),  providing  "for 


holding  separate  terms  of  the  circuit  court 
for  Coffee  county,  in  the  Twelfth  Judicial 
circuit,  at  Enterprise."  The  act  designates 
the  portions  of  the  county  over  which  the 
court  sitting  at  Enterprise  shall  have  Juris- 
diction, and  maltes  the  jurisdiction  of  the 
court  at  Enterprise  over  the  described  terri- 
tory "exclusive  of  the  Jurisdiction  the  court 
exercises  when  sitting  at  Elba,  in  said  coun- 
ty." Reading  sections  8  and  11  of  the  act  to- 
gether. It  Is  manifest  that  the  legislative  In- 
tention was  to  make  ineligible  for  grand  jury 
service  at  Elba  all  persons  residing  within 
the  Enterprise  district  Loc.  Acts  1907,  p. 
279.  The  record  shows  that  in  the  organiza- 
tion of  the  circuit  court  at  Elba,  in  Septem- 
ber, 1908,  the  venire  of  grand  jurors  return- 
ed by  the  sheriff  was  quashed,  and  a  special 
grand  Jury  was  ordered  and  organized.  In 
respect  to  this  matter  we  quote  from  the  min- 
ute entry:  "From  the  venire  facias  it  appears 
to  the  court  that  the  Jury  commissioners  In 
drawing  the  said  venire  did  not  comply  with 
the  law  therefor  made  and  provided.  Where- 
fore the  court  proceeds  to  Inquire  and  duly 
ascertains  that  said  venire  of  grand  Jurors  is 
drawn  from  the  territory  comprised  in  the 
Elba  division  of  the  circuit  court  of  said 
county.  In  vlolatldn  of  the  law,  which  re- 
quires that  the  venire  be  made  up  of  persons 
from  the  whole  county.  Thereupon  the  court 
makes  and  enters  an  order  quashing  said 
venire  of  grand  jurors.  The  court  makes  and 
enters  an  order  commanding  the  sheriff  to 
summon  18  persons  from  the  qualified  citi- 
zens of  said  county  to  serve  as  grand  Jurors 
for  the  present  term."  In  pursuance  of  the 
order  made  by  the  court  the  sheriff  sum- 
moned 18  persons,  who  appeared,  were  found 
qualified,  and  were  organized  as  the  grand 
Jury  for  that  term  of  the  court  It  was  by 
this  grand  Jury  that  the  indictment  against 
the  plaintiff  in  error  was  preferred. 

If  section  11  of  the  act  above  referred  to 
was  in  force,  as  it  stands  in  that  act,  at  the 
time  the  grand  Jury  was  organized,  then  it 
must  follow  that  the  orders  of  the  court 
quashing  the  venire  of  grand  Jurors  and  or- 
ganizing a  special  grand  jury  are  void,  and, 
of  consequence,  that  the  indictment  would  al- 
so be  void.  The  action  of  the  circuit  court 
is  based  upon  an  act  of  the  Legislature  ap- 
proved August  2,  1907  (Gen.  Acta  1907,  p.  542), 
which  Is  amendatory  of  section  11  of  the  act 
of  February  28,  1907,  and  which  section  as 
amended  provides  that  "there  shall  be  or- 
ganized two  regular  grand  juries  in  each 
year,  for  the  circuit  court  of  Coffee  county, 
one  of  which  said  grand  juries  shall  be  Im- 
paneled for  the  fall  term  at  Elba,  and  the 
other  at  the  spring  term  at  Enterprise,  and 
the  persons  composing  said  grand  jury  shall 
be  selected  from  the  county  at  large."  The 
act  further  provides.  In  effect,  that  grand  ju- 
ries organized  at  either  place  aball  have  ju- 
risdiction of  offenses  throughout  the  county. 
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and  that  Indictments  found  shall  be  retained 
according  to  the  district  In  which  the  party 
resides,  either  to  the  Blba  court  or  to  the  En- 
terprise court  That  this  Is  a  local  law  can- 
not be  a  subject  €t  doubt  Const  1801, 1 110. 
The  contention  of  the  plaintiff  Is  error  Is  that 
the  act  was  passed  in  violation  of  section  106 
of  the  Constitution,  In  that  proof  of  notice  of 
the  intention  to  apply  for  the  passage  of  the 
law  was  not  spread  upon  the  journal  of  the 
Senate,  and  that,  it  being  so  unconstitutional, 
the  act  of  February  28,  1907,  was  intact  at 
the  time  the  grand  Jury  was  organized. 

The  bin  which  by  leglslatton  culminated 
In  the  act  in  judgment  was  Introduced  In  Ihe 
House,  and  the  notice  of  the  Intention  to  ap- 
ply for  the  passage  of  the  law  took  the  form 
of  the  bni  as  It  was  Introduced,  and  the  proof 
of  the  notice  was  In  affidavit  form.  The  no- 
tice, and  the  proof  thereof,  were  In  form  and 
substance  sufficient  and  the  proof  of  tbe  no- 
tice was  duly  spread  upon  the  Journal  of  the 
Houee.  The  message  from  the  House  to  the 
Senate,  In  respect  to  the  passage  of  the  bin, 
was  accompaided  by  the  notice  and  the  proof 
of  the  same;  but  In  spreading  the  affidavit 
(the  proof  of  the  notice)  on  the  Jounial  of 
the  Senate  the  name  of  the  notary  public  was 
left  out  It  does  not  appear  either  In  the 
boc^  of  the  affidavit  or  to  the  JVirat  The 
place  for  aacb  name  is  left  blank.  And  to  the 
journals  we  are  confined  for  the  notice  and 
pnxtf  of  the  same.  State  v.  Brodle,  148  Ala. 
SSI.  41  SoxxQl  ISO;  Ex  parte  Howard-Harri- 
son Iron  Co.,  119  Ala.  484,  24  South.  616,  72 
Am.  St  Bep.  92&  "The  true  test  of  the  suf- 
ficiency of  a  paper  as  an  affidavit  Is  the  pos- 
sibility of  assigning  perjury  upon  It  if  false. 
To  meet  tiiis  test  It  must  be  sufficient  both  in 
form  and  In  substance."  1  Ency  PI.  &  Pr. 
310;  2  Cyc  22 ;  Hyde  v.  Adams,  80  Ala.  lU. 
While  this  court  has  several  times  Iwld  that 
it  is  not  esssitlal  that  the  <^cer's  name 
should  be  attached  to  the  Jurat  In  legal  pro- 
ceedings (Watts  V.  Womack,  44  Ala.  605; 
Hyde  V.  Adams,  80  Ala.  Ill,  and  cases  there 
cited),  yet  It  has  never  decided  that  It  Is  not 
necessary  to  the  validity  of  the  affidavit  that 
the  name  of  the  officer  should  be  disclosed  by 
It  in  some  wsy.  And  we  now  hold  that  it  is 
essential  to  the  validity  of  the  affidavit  that 
the  name  of  the  officer  be  disclosed  either  by 
the  recitals  in  the  body  of  the  affidavit  or  by 
his  signature  to  the  jurat  2  C^c.  10,  SI; 
State  V.  Hutchinson,  10  N.  J.  Law,  242;  Hef- 
fernan  v.  Harvey.  41  W.  Va.  760,  24  S.  E.  502. 
Upon  the  foregoing  considerations  it  logical- 
ly follows  that  proof  of  the  notice  was  not 
Qiread  upon  the  Journal  of  the  Senate. 

The  question  then  arises:  Was  the  apn&A- 
log  of  the  'proof  of  the  notice  on  the  Senate 
Journal  essential  to  a  compliance  with  the 
Constitution,  in  view  of  the  fact  that  the  proof 
was  spread  upon  the  House  Journal?  In  oth- 
er  words,  does  the  Constitution  mean  that  the 
proof  shonld  be  spread  on  the  Journal  of  each  i 


house?  We  have  no  case  decisive  of  this  pre- 
cise point;  but  it  would  seem  that  we  need 
to  look  for  no  other  aid  than  common  under- 
standing of  plain  words  for  a  correct  inter- 
pretation of  the  Constitution  on  the  subject. 
We  transcribe  that  part  of  section  106  In 
Judgment:  "And  proof  by  affidavit  that  said 
notice  has  been  given  ^all  be  exhibited  to 
each  house  of  the  Legislature  and  said  proof 
Bp  read  upon  the  journal.  Ihe  courts  shall 
pnmonnce  void  every  special,  private  or  local 
law  which  the  journals  do  not  affirmatively 
show  was  passed  in  accordance  with  the  pro- 
visions of  this  section,"  See,  also,  section  107 
of  the  Constitution.  Whether  considered 
^m  a  judicial  or-  a  grammatical  point  of 
^ew,  It  must  be  held  that  from  this  plain 
language  of  the .  Constitution  there  can  be 
evolved  no  other  meaning  than  that  In  order 
to  meet  the  constitutional  requirements,  the 
proof  must  be  spread  upon  the  journal  of 
each  house.  Cooley's  Const.  Llm.  pp.  186, 
195,  246,  bottom  last  page ;  Jones  v.  Hutchin- 
son, 48  Ala.  721;  Moody's  Case,  48  Ala.  US, 
17  Am.  Rep.  28;  State  t.  Brodle,  148  Ala. 
S81,  41  South.  180;.  Chllders  v.  Shepherd, 
142  Ala.  88S,  39  South.  285 ;  Wallace  v.  Board 
of  Revenue,  140  Ala.  491,  37  South.  821.  The 
amendatory  act  of  August  2,  1907,  was  not 
passed  In  accordance  with  section  100  of  the 
O>nstltutlon ;  and  by  the  veiy  terms  of  that 
section  the  court  is  required  to  pronounce  It 
void.  Such  to  now  our  decision. 

It  f  ollovra  that  the  court  erred  m  quashing 
the  venire  of  grand  jurors,  that  the  grand 
Jury  that  prtf erred  the  indictment  was  Ille- 
gally oi^nized,  and  that  the  Indictmoit  will 
not  support  the  judgment  <a  conviction.  Let 
the  judgment  of  conviction  be  reversed,  and 
the  cause  remanded;  but  the  prisoner  will 
be  detained  In  custody  until  discharged  by 
due  course  of  law. 

Reversed  and  remanded. 

DOWDELL,  a  J.,  and  SIUPSON  and 
MATFIELD,  JJ.,  concur. 


ALABAMA  WESTERN  R.  GO.  v.  TALLEY- 
BATES  CONST.  CO- 

(Supreme  Court  of  AlabaMa.    June  30,  1909.) 

1.  CORPOBATIONB  (S  642*)— FOBEIOK  COEPOBA- 

t;ow8— DoiNO  Business  WmnN  State. 
The  doing  of  a  siusle  act  of  buslnesn.  if  it 
be  in  the  exercise  of  a  corporate  function,  by 
a  foreign  corporation  not  having  complied  with 
Code  1907,  SS  3642,  8644,  prescribiug  the  con- 
ditiOBB  on  which  such  corporatioDS  may  do  boBi- 
ncBS  within  the  stat^  Is  prohibited. 

[Ed.  Note.— For  other  cases,  see  Corpomtions, 
Cent  Dig.  S|  2620-2527;  Dec.  Dig. 

2.  COBPOBATIONB  ({  661*)~FOBEXaN  COBFOBA- 

TioNS— Right  to  Sue. 

A  foreign  corporation  may  not  ene  In  the 
domestic  court»  until  it  has  pnt  itself  in  a  posi- 
tion to  be  sued  therein,  by  complying  with  Code 
1007,  Si  3642,  3044,  prescribing  the  condlUoan 
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00  which  forelgit  corporation*  may  do  boslneu 

Id  the  state. 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent.  Dig.  U  233&-2546,  2563-2567 ;  Dec.  Dig. 

1  661.*] 

8.  COpPOBATIDNa  (S  657*)— FOBBION  OOSPOU- 

TiONS—CoNTBACcs— Obtaining  Pebmisbiok 

TO  Do  Business. 

A  contract  to  pay  for  an  act  or  service 
promised  to  be  done  or  performed  b;  a  foreign 
corporation,  In  violation  of  Code  1907,  8S  3&12, 
3644,  prescribing  the  conditions  on  whico  sucb 
corporations  may  do  businesa  within  the  state, 
ia  illegal,  and  cannot  be  enforced  In  the  courts 
so  long'as  it  is  executory. 

[Ed.  Note.— For  otber  cases,  see  Corporations, 
Cent.  Dig.  %  2600;  Dec  Dig.  %  697.*] 

4.  COBPOBATIONS  (|  661*)— FOBEXQIT  COBFOBA- 

noNs— Right  to  Sue. 

Where  a  foreign  corporation,  not  having 
cpmplied  witb  Code  1907.  H  3642,  3GM,  pre- 
scribing the  condltiona  on  wblch  such  corpora- 
tions mav  do  bosiness  within  tlie  state,  contract- 
ed outEide  the  state  to  construct  a  railroad  in 
AJabama,  the  contract  providing  that  any  sub- 
lettin^f  should  not  relieve  the  contractor  from 
liability,  but  that  any  subcontractor  should  he 
considered  the  contractor'a  agent,  that  the  con- 
tractor thereafter  also  in  another  atate  let  the 
work  to  independent  contractors  did  not  re- 
lieve the  contractor  of  its  violation  of  the  stat- 
ute, Bo  as  to  entitle  it  to  sue  for  money  due  un* 
der  the  contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S|  2539-2546.  2S6»-2567;  Dea  Dig. 
8  061.*] 

5.  cobpobations  (j  657*)— fobeign  cobpoea- 
tions— contbacts— compuancb  wits  iiaw 
—Time. 

Where  a  foreign  corporation  engages  to  per- 
form  a  railroad  construction  contract  in  Ala- 
bama, it  ia  ita  duty  to  comply  witb  Code  1907, 
§§  3&42,  3644,  prescribing  the  conditions  on 
which  foreign  corporations  may  do  business  iu 
Alabama,  before  it  does  any  act  toward  the  per- 
formance of  the  contract. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  gS  2536-2546 ;  Dec.  Dig.  9  657.*] 

6.  Master  and  Servant  (|  310*)  —  "Inds- 
pendent  contbactob." 

An  "independent  contractor"  is  one  who 
renders  service  in  the  course  of  an  independent 
occupation,  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  by  whidi  it  la  accomplished. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1242,  1243;  Dec  Dig. 
5  316.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3542,  3543 ;  vol.  S,  p.  76S6.] 

7.  Master  and  Servant  ({  316*)— Conthacts 

— sublettino. 

Where  a  railroad  construction  contract  pro- 
vided that,  in  case  of  subletting,  the  origmal 
contractor  should  remain  liable  to  the  railroad 
corporation  as  though  no  such  transfer  or  sub- 
letting bad  been  made,  and  that  the  subcoutract- 
or  should  be  considered  as  the  contractor's  agent, 
the  contractor  had  more  than  a  mere  pecuniary 
interest  in  the  worli ;  and  hence  persons  to 
whom  portions  of  the  -woA  were  let  were  not 
independent  contractors. 

[Ed.  Note— For  other  cases,  see  Uaster  and 
Servant,  Cent.  Dig.  H  1242,  1243;  Dec.  Dig. 
i  316.*] 

On  Rehearing. 

S.  Courts  (8  306*)— Preparation  of  Opinion 
—Designation  of  Judge— Waiveb. 

Where,  after  tlie  assignment  of  a  judge  of 
the  Supreme  Court  who  had  not  heard  the 


oral  argument  to  prepare  the  opinion,  appel- 
lee's counsel  addressed  such  judge  as  a  member 
of  the  court  with  a  request  for  an  early  decision, 
and  stating  the  reasons  therefor,  appellee  there- 
by waived  bis  right  to  have  the  opinion  written 
by  a  member  of^the  court  who  heard  the  oral 
argument,  as  provided  by  Code  1907,  S  462S, 
even  if  such  section  was  valid. 

[Ed.  Note.— For  otber  cases,  see  Oonrts,  Dec 
Dig.  8  loa*] 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  C  P.  Almon,  Judge. 

Action  by  the  Talley-Bates  Construction 
Company  against  the  Alabama  Western  Rail- 
road Company.  From  a  Judgment  sustain- 
iDg  a  demurrer  to  defendant's  pleas,  It  ap- 
peals.  Reversecl  and  remanded. 

Percy  &  Benners,  J.  M.  DlddnBon,  and 
Blewett  Lee.  for  appellant  C  H.  Trimble, 
AJmoD  &  Andrews,  and  Samael  D.  Weakley, 

for  appellee. 

SAYKE,  J.  All  Other  counts  of  the  com- 
plaint having  been  eliminated  by  various 
rulings  of  the  court  below  and  the  action  of 
tbe  plaintiff,  who  IB  appellee  here,  this  case 
went  to  tbe  iuvy  upon  the  tenth  count  alone. 
One  defense,  much  relied  niHm.  was  that  tbe 
plalntUt,  being  a  foreign  corporation,  had  not. 
at  and  before  the  time  of  Its  alleged  partial 
performanA  of  the  contract  between  the 
parties  out  of  which  the  suit  arose,  com^ 
piled  with  that  statute  of  the  state  which  re- 
quires, under  penalty,  ttiat  every  corporation 
not  organized  under  the  laws  of  this  state, 
shall,  before  ei^aging  In  or  transacting  any 
business  Ih  tiUs  state,  file  an  Instrument  In 
writing  In  tbe  office  of  the  Secretary  of  State, 
designating  at  least  one  known  place  of  busi- 
ness in  this  state  and  an  authorized  agent 
or  agents  residing  thereat.  Code  1907,  i 
3642.  In  section  8644  It  Is  provided  that  It  is 
unlawful  for  any  foreign  corporation  to  en- 
gage in  or  transact  any  business  in  this  state 
before  filing  the  written  instrument  provided 
for  In  section  3042.  These  statute  were 
passed  In  aid  of  wdl-known  constitutional 
provisions  to  the  same  effect.  Const  1875, 
art.  14,  8  4 ;  Const  1901.  }  282.  Some  propo- 
sitions In  connection  with  tiiese  constitution- 
al and  statutory  provisions  have  been  set- 
tled by  the  decisions  of  this  conrt  They 
constitute  a  police  regulation  for  the  protec- 
tion of  the  property  Interests  of  tbe  dtlzena 
of  the  state,  as  much  so  "as  the  law  forbid- 
ding vagrancy  among  Its  Inhabitants."  Am. 
Union  Tel.  Co.  v.  West.  Union  Tel.  Co.,  67 
Ala.  26,  42  Am.  Bep.  90.  The  doing  of  a 
single  act  of  business,  If  It  be  in  the  exercise 
of  a  corporate  function.  Is  prohibited.  The 
policy  of  the  Constitution  and  sti^tnte  Is  tc 
protect  our  citizens  against  the  fraud  and 
Imposition  of  Insolvent  and  unreliable  cor- 
porations, and  to  place  them  in  an  attitude  to 
be  reached  by  legal  process  tnam  our  oonrts 
Id  favor  of  citizens  having  cause  of  complaint 
Foreign  corporations  may  not  sue  nntll  they 
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put  tfaemselves  lo  a  po8ltl(ni  to  be  sued  In  do- 
mestic courts.  Farrlor  t.  New  England  Mtg. 
Co,  88  Ala.  27S,  7  South.  200.  The  condl- 
tions  are  fixed.  Inflexible,  and  unalterable. 
SulllTan  V.  Timber  Co.,  103  Ala.  371,  15 
Soutb.  941,  25  L.  R.  A.  543.  A  contract  to 
pay  for  an  act  or  service  promised  to  be 
done  or  performed  Id  violation  of  this  stat- 
ute Is  Illegal,  and,  as  long  as  It  Is  executory, 
the  courts  will  not  lend  their  aid  to  Its  en- 
forcement. Dudley  T.  Collier,  87  Ala.  431, 
6  South.  304.  13  Am.  St.  Rep.  55. 

Evidently  with  this  statute  and  these  dect* 
Bloos  In  mind,  the  pleader  In  framing  the 
tenth  count  set  himself  to  the  statement  of 
a  cause  of  action  which  would  be  beyond 
the  reach  of  a  demurrer  asserting  their  un- 
farorable  application  to  his  case.  Under  a 
caption  wblch  discloses  that  the  plaintiff  Is 
a  corporation,  without  more.  It  Is  averred 
that  the  parties  entered  Into  a  contract  In 
the  city  of  CShlcago,  state  of  Illinois,  by  which 
plaintiff  undertook  and  agreed  to  build  a 
railroad  in  the  state  of  Alabama  for  a  com- 
pensation to  be  paid  by  the  defendant;  the 
amount  depending  upon  the  quality  of  earth 
and  rock  moved.  The  allegation  then  Is  that 
In  the  execution  of  the  contract  the  plaintiff 
sublet  the  work  to  sundry  independent  con- 
tractors, agreeing  to  pay  them  for  their 
work.  These  contracts  of  subletting  were  en- 
tered into  at  Memphis,  Tenn.,  and  there,  as 
the  count  alleges,  became  effective  and  bind- 
ing between  the  parties  thereto.  Then  fol- 
lows an  allegation,  to  epitomize  It,  to  the  ef- 
fect that  the  subcontractors  had  performed 
a  large  part  of  the  work,  and  had  contluued 
to  perform  it  until  the  defendant  refused  to 
pay  installments  as  agreed,  whereupon  the 
plaintiff  ceased  work  under  the  contract. 
The  count  seeks  to  recover  a  balance  due  up- 
on the  work  done,  and  Is  a  count  upon  the 
contract  Nowhere  does  it  appear  that  the 
plaintiff  was  a  foreign  corporation,  and  there- 
fore the  demurrer,  which  took  the  point  that 
the  plaintiff  bad  engaged  in  the  work  of 
building  the  railroad  in  contravention  of  the 
Constitution  and  laws  hereinabove  set  out, 
was  properly  overruled. 

The  defendant  Interposed  the  same  defense 
in  the  Btiape  of  a  plea  designated  as  "NN." 
This  plea  averred  that  the  plaintiff  was  a 
corporation  chartered  under  the  laws  of  the 
state  of  Tennessee  for  the  purpose,  among 
other  things,  oi  building  railroads  for  other 
persons  or  corporations;  that  it  entered  In- 
to the  contract  counted  on;  that  In  the  ex- 
ecution of  It  the  plaintiff  did  business  In  the 
state  of  Alabama;  and  that  prior  to  bo  do- 
ing It  had  not  filed  an  instrument  In  writing 
In  the  office  of  the  Secretary  of  State  of  Ala- 
bama designating  a  known  place  of  business 
la  this  state  and  an  authorized  agent  or 
agents  residing  thereat  The  demurrer  to 
this  plea  went  upon  the  theory,  mainly,  that 
the  fact  that  the  work  In  Alabama  had  been 
done  by  independent  subcontractors  relieved 
the  plaintiff  of  the  charge  of  having  offend- 


ed against  those  provisions  of  the  Constitu- 
tion and  law  to  which  reference  baa  been 
made.  As  it  appears  to  us,  this  is  much,  if 
not  altogether,  the  same  thing  as  to  say 
that  the  plaintiff  may  maintain  its  suit  upon 
the  contract  by  which  it  undertook  to  build 
the  railroad,  at  the  same  time  maintaining, 
In  order  to  obviate  the  defense  Interposed, 
that  it  did  not  do  the  building.  The  appellee 
will  not,  of  course,  concede  that  Its  con- 
tention Is  fairly  capable  of  statement  in  this 
shape;  but  we  believe  a  consideration  of  Its 
true  Inwardness  wil!  show  It  to  be  In  effect, 
If  not  In  form,  nothing  more.  The  cases 
of  Beard  v.  Publishing  Co.,  71  Ala,  GO,  Sulli- 
van V.  Timber  Co.,  103  Ala.  371,  15  South. 
041,  25  L.  R.  A.  543,  International  Cotton 
Seed  Co.  v.  Wheelock,  124  Ala.  367,  27  South. 
517,  State  v.  Annlston  Rolling  Mills,  125  Ala. 
121,  27  Soutb.  921,  and  Abraham  v.  Southern 
Ry.,  149  Ala.  547,  42  South.  837,  except  for 
the  general  test  laid  down,  which  was  that 
there  must  be  a  doing  of  some  of  the  works, 
or  an  exercise  of  some  of  the  functions  for 
which  the  corporation  was  created,  contrib- 
ute nothing  to  the  solution  of  the  question 
here  raised.  Those  cases  merely  held  that 
the  doing  of  the  certain  several  particular 
acts  there  shown  did  not  measure  up  to  the 
test — did  not  constitute  the  performance  of 
the  functions  for  which  the  corporations  were 
ctiartered. 

In  the  case  under  consideration  the  plea 
avers  that  the  cause  of  action  declared  on 
arose  out  of  a  contract  for  the  building  of  a 
railroad  In  Alabama,  and  that  the  plaintiff 
corporation  was  organized  In  the  state  of 
Tennessee  for  the  purpose  of  building  rail- 
roads for  other  persons  and  corporations. 
The  averments  of  count  and  plea  taken  to- 
gether, plaintiff's  avenue  of  escape  from  the 
conclusion  that  It  violated  the  statute  Is  to 
be  found  in  Its  asserted  proposition  that  the 
building  of  the  railroad  was  the  act  of  the 
subcontractors  only,  and  not  the  act  of  plain- 
tiff, within  purview  of  statute  and  Constitu- 
tion. Accordingly  the  demurrer  took  the 
point  that  the  plea  was  had,  because  It  did 
not  deny  the  averment  that  the  work  had 
been  done  by  Independent  subcontractors ; 
and  now  the  argument  is  that  the  subcon- 
tractors were  not  the  agents  of  the  plaintiff, 
for  the  reason  only  that  they  were  contract- 
ors and  were  Independent  It  might  well  be 
considered  that  the  plaintiff  closed  the  door 
upon  this  contention  when  it  entered  Into  the 
contract;  for  the  contract  which  Is  set  out 
in  extenso  in  the  count  stipulated  that  "the 
contractor  shall  not  be  relieved  under  any 
circumstances  from  the  immediate  charge 
and  responsibility  of  the  work,  and  no  part 
thereof  shall  be  transferred  or  sublet  to  any 
person  or  persons,  except  by  the  written  con- 
sent of  the  railroad  company.  In  case  such 
consent  is  given,  it  shall  not  relieve  the  con- 
tractor from  any  of  the  obligations  of  this 
contract,  and  any  transferee  or  subcontractor 
shall  be  considered  as  the  agent  of  the  con- 
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tractor,  and  as  between  tbe  parties  hereto  tlie 
contractor  shaU  be  and  remain  liable  as  K 
no  sncb  transfer  or  subletting  had  beoi 
made."  We  make  no  point  here  that  the  con- 
tract was  not  assignable  with  flie  snbseqnent- 
I7  given  verbal  or  Implied  consent  of  the  de- 
fendant Tbe  averment  of  the  connt  is,  not 
that  tfii^re  was  an  assignment,  bnt  that  there 
was  a  subletting.  Bnt  looking  at  the  ques- 
tion from  the  standpoint  taken  by  the  state 
when  It  adopted  the  constitutional  and  statu- 
tory regulations  bearing  upon  the  subject 
the  character  of  intervening  agencies  em- 
ployed by  the  plaintlft  In  carrying  out  its 
contract  to  build  the  railroad  appears  to  be 
Immaterial.  The  question  Is:  Did  it  engage 
In  the  business  of  building  railroads?  The 
case  of  plaintiff's  way  to  the  conclusion  that 
It  did  not  is  supposed  to  be  increased  by  the 
fact  that  tbe  subcontractors  were  Independ- 
ent Rather.  It  may  be  said,  the  entire  con- 
tention turns  upon  the  merits  of  the  word 
"Indepoident"  If  plaintiff  and  its  subcon- 
tractors stood  to  one  another  in  the  mere  r^ 
latlon  of  oontractee  and  contractors,  then 
according  to  the  general  and  correct  under- 
standing the  relation  of  principal  and  agent 
existed.  Does  not  a  corporation  engage  in 
the  performance  of  its  corporate  functions 
when  it  secures  tbe  doing  of  the  thing  It  was 
chartered  to  do  through  tbe  employment  of 
contractors ;  and,  if  so,  does  It  not  transact 
business  at  the  place  where  the  work  is 
done?  We  think  so. 

Bnt  the  contractors  were  Independent,  it 
Is  said;  and  deflnltlons  of  an  Independent 
cfmtrnctor  are  quoted  to  the  effect  that  "an 
independent  contractor  acts  for  hlmeelf  In 
doing  the  work,  and  simply  agrees  to  give 
his  employer  the  benefit  of  the  result  when 
the  work  is  completed."  Kent,  Com.  (13th 
Ed.)  260,  note.  More  accurately,  we  think, 
the  relation  Is  defined  in  Rome,  etc.,  R.  R. 
V.  Chasteeu,  88  Ala.  691,  7  South.  9i,  quot- 
ing from  1  Shear.  &  Red.  Neg.  |  164,  where 
It  Is  said :  "The  trufr  test,  as  it  seems  to  us, 
by  which  to  determine  whether  one  who  ren- 
ders service  to  another  does  bo  as  a  con- 
tractor or  not,  is  to  ascertain  whether  he 
renders  service  in  the  course  of  an  Inde- 
pendent occupation,  representing  tbe  will  of 
bis  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  It 
Is  accomplished."  In  recognition  of  the  pur- 
pose for  which  this  doctrine  is  applied,  it 
may  be  conceded  that  the  relation  between 
plaintiff  and  its  contractors  conferred  upon 
plntutiff  a  certain  limited  exemption  from 
llflhility  for  the'  acts  of  its  subcontractors 
and  the  servants,  and  employes  of  the  latter. 
The  relation  between  them  was  nevertheless 
that  of  contractee  and  contractors,  principal 
and  agents,  and  the  fact  remains  that  In 
the  discharge  of  the  agency  the  subcon- 
tractors constructed  the  road,  Tbe  result 
contracted  for  and  partially  wrought  out 
represented  the  will  of  the  plaintiff  In  every 
sense  as  perfectly  as  if  it  had  employed  and 


■nperlntended  by  and  throned  Its  own  proper 
officers  the  men  who  handled  pick  and  shoveL 
and  plow,  and  its  win  was  accomplished  in 
Alabama.  The  exemption  from  liability  for 
the  acts  of  subcontracton,  r^ed  upon  ns 
differentiating  this  from  tbe  ordinary  case 
of  principal  and  agent,  if  pertinent  to  tbe 
issues,  Is  not  universal.  The  plaintiff  could 
not  thus  evada  its  public  duties.  It  could  not, 
for  example,  escape  responsibility  for  tbe 
n^lgenoe  of  Its  subcontractors  in  crossing 
roads  and  streams  aloi^  whldi  the  jniblic 
travd,  and,  of  course.  It  conld  not  on  this 
ground  evade  responsibility  to  the  defend- 
ant and  its  own  subcontractors  arising  out 
of  the  physical  execution  of  the  contract  in 
this  state.  If  this  be  not  so,  the  GonsUtn- 
tlon  and  statute  have  contrived  to  little 
purpose.  Our  conclusion,  then,  is  that.  If 
the  plaintiff  constructed  the  railroad  by  the 
employment  of  subcontractors  under  tbe  con- 
ditions predicated  In  the  connt  and  plea,  it 
had  more  than  a  mere  pecuniary  interest  In 
the  work.  It  was  not  a  mere  guarantor.  It 
was  interested  as  principaL  It  engaged  In 
the  exercise  of  Its  corporate  functions  in  this 
state,  notwithstanding  it  employed  independ- 
ent subcontractors  to  do  the  actual  work. 

We  are  not  Inclined  to  concur  In  appel- 
lant's contention  that  the  contract  was  void 
ab  initio  because  compliance  with  ttie  stattite 
did  not  antedate  Its  exeentioii.  Necessarily, 
however,  the  contract  was  entered  into  with 
tbe  purpose  that  it  should  be  erocuted  in 
this  Btata  It  conld  not  be  executed  else- 
where. It  mnst  be  taken  to  have  contem- 
plated legal  action  by  the  plaintiff,  since 
compliance  with  the  statute  was  a  condition 
precedent  of  plaintiff's  rl^t  to  build  the 
railroad.  A  promise  to  comply  la  imidied 
as  an  essential  and  necessary  element  of  the 
contract  If  tt  te  to  be  snstalned  and  en- 
forced as  a  valid  agreement  When  the  time 
came  for  the  execution  of  the  agreement 
and  the  plaintiff  failed  to  take  tbe  neces- 
sary steps  to  comply  with  the  statute— thus 
leaving  the  defendant  without  a  protection 
for  which  he  bad  stipulated,  viz.,  the  power 
to  redress  any  wrong  which  it  might  suffer 
in  the  courts  of  this  state — the  defendant 
had  a  right  under  the  law  to  renounce  the 
contract,  then  or  at  any  subsequent  time,  as 
for  a  breach  by  tbe  plaintiff.  Diamond  Glue 
Co.  V.  United  States  Glue  Co.,  187  U.  S.  611. 
23  Sup.  Ct.  206.  47  L.  Ed.  32a  The  statute 
requires  that  an  instrument  in  writing  sbnll 
be  filed  with  the  Secretary  of  State  before 
engaging  In  or  transacting  any  business  In 
this  state.  Its  purpose  has  been  stated. 
That  purpose  Is  not  to  be  accomplished  by  a 
filing  at  the  pleasure  of  the  corporation,  or 
when  It  may  be  to  its  Interest  to  appeal  to 
the  courts  of  this  state.  We  may  safely  af- 
firm that  nothing  short  of  a  compliance  be- 
fore any  business  is  engaged  in  or  transact- 
ed In  this  state  satisfies  either  the  literal  re- 
ijuirement  of  the  statute  and  Constitution 
or  their  policy.  Pittsburgh  Construction  Co, 
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V.  West  Side  R.  B.  Co.,  154  Fed.  929,  88  O. 
C.  A.  501,  11  L.  R.  A.  (N.  S.)  1145. 

The  plea  was  not  demarrable  as  stating  a 
mere  conclusion.  There  was  no  occasion  to 
repeat  the  averments  of  the  count  in  respect 
to  the  contract  and  the  work  done  nnder  It. 
It  averred  with  certainty  and  neceasary  par- 
tlcalarlty  the  facts  which  it  needed  to  aver, 
viz.,  that  the  plaintiff  was  a  foreign  corpora- 
tion and  had  not,  prior  to  the  time  it  did 
the  work,  filed  en  Instrument  In  writing  In 
the  office  of  the  Secretary  of  State  desig- 
nating a  known  place  of  business  in  Alaba- 
ma and  an  authorized  agent  or  agents  re- 
siding thereat.  There  was  error  In  sustain- 
ing the  demurrer  to  the  plea,  for  which  the 
cause  must  be  reversed.  This  disposes  oi 
the  case  In  its  broadest  aspect.  We  will  not 
assume  that  there  may  be  effective  response 
to  the  plea.  The  parties  at  the  trial  went 
Into  the  evidence,  which  showed  without 
contradiction  and  Indisputably  that  the 
plaintiff  was  a  foreign  corporation  and  had 
faUed  to  comply  with  the  statute.  We  will 
not,  therefore,  consider  other'  assignments  of 
error. 

Revised  and  remanded. 

DOWDELL.  C.  J.,  and  ANDERSON  and 
HcCLELLAN,  JJ„  concur. 

On  Rehearing. 

SATRE,  J.  Now.  for  the  first  time,  coun- 
k1  for  ai)pellee  calls  oar  attention  to  so 
much  of  section  4628  of  the  Code  of  1907  as 
reads  as  follows:  "Whenever  a  case  Is  ar- 
gued orally,  the  opinion  mnst  be  delivered 
by  a  justice  who  heard  the  oral  argument" 
— with  suggestion  that,  in  view  of  the  fact 
that  this  appeal  was  argued  orally  at  a  time 
when  the  writer  had  not  yet  come  upon  the 
bench,  the  Judgment  of  reversal  must  be  set 
aside  and  the  cause  set  down  for  reargu- 
ment,  In  order  that  there  may  be  a  compli- 
ance with  the  statute.  Without  conceding 
the  power  of  the  Legislature  to  control  this 
court  In  the  discharge  of  Its  constitutional 
duty  to  render  decisions  In  causes  brought 
here — for  it  appears  to  us  to  be  doubtful,  to 
say  the  least,  whether  the  Legislature  has 
any  such  power  (Houston  v.  Williams,  13 
Cal.  24,  73  Am.  Dec.  565 ;  Ex  parte  Griffiths, 
lis  Ind.  83,  20  N.  E.  513,  8  L.  R.  A.  398,  10 
Am.  St  Rep.  107;  Clappv.Ely,  27  N.  J.  Law, 
«22;  Vaughn  v.  Harp,  49  Ark.  160,  4  S.  W. 
751;  Speight  v.  People,  87  III.  595;  Hem- 
don  V.  Imperial  Ins.  Co.,  Ill  N.  C.  384,  16 
8.  E.  465,  18  L.  R.  A.  547;  Jordan  v.  An- 
drus,  26  Mont.  37,  66  Pac.  502,  91  Am,  St 
Rep.  396;  RIglander  v.  Star  Co.,  98  App. 
Div.  101,  90  N.  T.  Supp.  772,  affirmed  in  181 
N*.  T.  531,  73  N.  E.  1131— we  are  of  opinion 
that  the  appellee  Is  not  In  a  position  to  In- 
voke the  application  of  the  statute.  Counsel 
for  appellee,  as  this  court  learned  while  this 


cause  was  being  considered,  were  advised  of 
the  fact  that  the  record  had  been  assigned 
to  the  writer  for  the  pre^iaration  of  a  state- 
ment of  the  views  of  the  court.  That  as- 
signment of  the  cause  had  been  made  In  ac- 
cordance with  a  rule  and  custom  of  this 
court  which,  as  we  believe,  has  been  observ- 
ed from  Its  creation.  Counsel  acquiesced  In 
the  assignment  by  addressii^  to  the  writer, 
as  a  member  of  tbe  court,  statements  of  the 
reasons  which  called  for  an  early  decision 
along  with  a  request  for  such  decision.  This 
was  an  acquiescence  in  the  assignment,  and, 
when  viewed  In  tbe  light  of  the  present  ap- 
plication, was  a  speculation  by  tbe  results 
of  which,  so  far  as  concerns  the  mouthpiece 
adopted  by  the  court  for  the  announcement 
of  Its  decision  Is  concerned,  the  appellee 
must  be  concluded.  In  justice  to  the  causes 
pressing  for  consideration  here,  rather  than 
for  tbe  ease  and  comfort  of  the  court,  rear- 
gument  must  t)e  denied. 

So  far  as  the  merits  of  the  application  are 
concerned,  It  has  received  that  consideration 
at  the  bands  of  the  conrt  which  tbe  novelty 
of  tbe  question  and  the  magnltnde  of  the  In- 
terests involved  seem  to  demand.  We  are 
satisfied  with  the  condnslon  heretofore 
reached. 

The  application  Is  accotdlnglr  orermled. 


ROBERSON  T.  STATE. 
(Supreme  Court  of  Alabama.   June  SD,  1909.) 

1.  Cbiiiiitax,  Law  (|  627*)— Tbial—Vkniee— 

INDICTUEITT— SsaVICR. 

Code  1907.  8  7840,  provides  that,  If  a  de- 
fendant is  indicted  for  a  capital  offense,  a 
copy  of  the  indictment  and  of  the  venire,  if 
a  special  venire  Is  required,  shall  be  served 
on  him  or  his  counsel  one  entire  day  before  the 
day  set  for  trial.  Held,  that  such  section  did 
not  require  that  tbe  copy  of  tlie  Indictment  and 
venire  be  served  at  the  same  time,  and  hence 
service  of  a  copy  of  the  venire  on  tbe  evening 
of  Saturday^  and  of  the  Indictment  on  Sunday, 
the  trial  being  set  for  the  sacceeding  Tuesday, 
was  sufficient. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1399-1412;  Dec.  Dig.  1 
627.^3 

2.  Homicide  m  269.  282*)-MAtiOE. 

Where  defendant  killed  deceased  by  shoot- 
ing him,  and  the  evidence  was  conflicting  as  to 
whether  it  was  accidental  or  Intentional,  the 
degree  of  homicide  and  the  question  of  malice 
were  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  563,  574;  Dec.  Dig.  H  269,  282.»J 

3.  Crihinai.  Law  ^  1169*)— Afpxai^Re- 

VIEW. 

Findings  by  a  jury  on  conflicting  evidence 
will  not  be  renewed  oi  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  3074^^083;  Dec.  Dig.  i 
1150.*]  ^ 

4.  Cbiminal  Law  (8  807*)— iHSTBUCnOMS— 

ABOUUENTATIVB  CHARGES. 

A  request  to  charge  that  the  jury,  in  con* 
sidering  the  weight  of  W.'s  testimony,  might 
consider  the  fact,  if  it  was  a  fact,  with  other 
evidence,  that  she  was  the  mother  of  deceased. 
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and  might  believe  from  the  evidence,  or  from 
the  inry's  knowledge  and  experience  as  applied 
to  tiie  evidence,  that  she  enteTtalned  that  degree 
of  affection  and  parental  love  common  to  her 
race,  was  properly  refused  as  aigumentative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L^Cent.  Dig.  »  1805,  1850,  1960;  Dec  Dig. 

Appeal-  from  Circuit  Court,  Honston  Conn- 
t7;  H.  A.  Pearce,  Judge. 

Clere  Boberson  was  convicted  of  mnrder 
in  ttie  second  degree,  and  he  ni^als.  Af- 
firmed. 

The  following  charges  were  requested  by 
and  refused  to  the  defendant:  "(1)  In  de- 
termining what  weight  or  credit,  If  any,  you 
will  give  to  the  testimony  of  Lulu  Ward,  you 
may  consider  the  fact.  If  It  be  a  fact,  along 
with  all  the  other  evidence,  that  she  was 
the  mother  of  the  deceased,  Poy  Ward.  (2) 
The  court  charges  the  Jury  that.  In  connec- 
tion with  the  other  evidence  in  the  case, 
you  may  consider  the  fact  that  Lulu  Ward 
was  the  mother  of  deceased,  and  may  believe 
from  the  evidence,  or  from  your  own  Itnowl- 
edge  and  experience  as  applied  to  the  evi- 
dence, that  she  entertained  that  degree  of 
nffectioQ  and  parental  love  that  is  common  to 
her  race." 

Alexander  M.  Garber,  Atty.  Oen.,  for  the 
State. 

MAYFIELD,  J.  The  defendant  was  In- 
dicted of  murder  In  the  first  degree,  and 
was  oonvlpted  and  sentenced  for  murder  in 
the  second  degree.  The  special  venire  for 
tlie  trial  was  drawn  on  Saturday,  and  the 
trial  was  set  for  the  following  Tuesday.  All 
the  orders  of  the  court  for  the  trial  and 
venire  appear  to  be  r^ular.  The  sherlflf 
served  a  copy  of  the  venire  on  the  defendant 
at  7  o'clock  on  the  evening  it  was  drawn, 
but  no  copy  of  the  Indictment  at  that  time; 
but  on  Sunday  he  did  serve  the  defendant 
with  a  copy  of  the  Indictment.  This  was  a 
sufficient  compllauce  with  the  statute  (sec- 
tion 7840  of  the  Code  of  1907)  as  to  the 
service  of  a  copy  of  the  indictment  and 
venire  for  the  trial  to  he  had  on  Tuesday 
following.  The  two  copies  need  not  be 
made  or  served  at  the  same  time.  Barnett's 
Case,  83  Ala.  40,  3  South.  612.  The  service 
of  both  was  one  entire  day  before  the  trial, 
and  It  Is  no  ground  for  quasbing  the  copy 
of  the  indictment,  which  was  served  on 
i^unday.  Defendant  had  copy  of  both  one 
entire  day  before  tfae  trial,  not  including 
Sunday ;  bence  the  motion  to  quash  on  this 
ground  was  properly  overruled. 

The  evidence  showed  that  defendant  killed 
deceased  by  shooting  him  with  a  gun.  The 
evidence  was  conflicting  as  to  whether  it 
was  accidental  or  intentional.  The  verdict 
of  the  Jury,  therefore,  properly  determlaed 
the  question  of  malice,  and  the  degree  of  the 


homicide,  which  finding  we  cannot  review  on 
this  appeal. 

The  requested  charges  refoeod  to  the  de- 
fendant were  each  mere  arguments,  and  were 
properly  refused.  AUtch^'s  Case,  138  Ala. 
65,  82  South.  182. 

Finding  no  error,  the  Judgment  must  be 
aflirmed.  i 

Affirmed. 

DOWDELL,  0.  jr.,  and  SIMPSON  and 
DENSON,  JJ.,  concur. 


CENTRAL  FOUNDRY  CO.  v.  BAILEY. 
(Supreme  Court  of  Alabama.    Jane  30,  1909.) 

1.  Masteb  and  Servant  (g  185*) — 8 axe  Ap- 
pliances—Delegation  OF  Masteb's  Duty. 

The  duty  of  the  master  to  maintain  appli- 
ances io  good  repair  may  be  delegated  to  a  serv- 
ant, and  the  master  Ii  doc  liable  to  a  fellow 
servant  for  negliRence  on  the  part  of  the  servant 
to  whom  such  duty  is  confided,  though  be  Is 
liable  for  negligence  in  selecting  such  servant; 
and  in  an  action  for  injuriea  to  a  servant  evi- 
dence that  another  servant  charged  with  tlie  duty 
of  retiring  the  appliance  was  negligent  did  not 
sustain  an  allegation  that  the  master  was  neg- 
ligent in  Uiat  respecL ' 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  392-410;  Dec  Dig.  %  iSi.*] 

2.  Uabteb  and  Seevant  ({  2G5*)— Injubies 

TO    SeBVANT  —  DErKCTIVE    APFLZAMCES  — 

Pleadinq — Burden  of  Paoor. 

In  an  action  for  Injuriea  to  a  servant 
through  defective  ladles  used  for  carrying  mol- 
ten iron,  a  count  of  the  complaint  alleging  that 
it  was  defendant's  duty  to  furnish  plaintiff  safe 
ladles  and  to  keep  them  in  repair,  and  that  de- 
fendant negligently  failed  so  to  do,  alleged  two 
or  more  acts  of  negligaice,  so  as  to  place  on 
plaintiff  the  burden  of  snowing  that  the  injniy 
resulted  from  all  of  the  n^ligent  acta  or  omia- 
siona  operating  together. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  (  265.*] 

3.  Master  ard  Sebvant  (I  264*)— Injcbies 

TO  SERVANlV-BirPU>rEB*B  I^BIUTT  ACT— 

Pleading. 

The  employer's  liability  act  (Code  1896,  S 
1749.  subd.  2)  makes  a  master  liable  to  a  serv- 
ant for  injuries  caused  by  reason  of  the  negli- 
gence of  -any  person  in  the  master's  employ  hav- 
mg  Buperintendence  intrusted  to  him,  et^  BeU, 
that  in  a  count  grounded  on  such  subdivision 
it  is  necessary  tiiat  the  name  of  the  superin- 
tendent be  averred,  or  that  it  be  averred  to  be 
unknown  to  plaintiff;  and  where  a  count  aver^ 
red  that  the  name  of  the  superintendent  was 
unknown,  but  plaintiff's  testimony  showed  that 
he  did  know  the  name  at  the  time  and  even 
before  the  injury  occurred,  defendant  was  en- 
titled to  the  general  charge  in  respect  to  ancb 
count. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Dec.  Dig.  5  204.  •] 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Ferguson,  Judga 

Action  by  C.  J.  Bailey  against  the.  Central 
Foundry  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Bereraed  and  re- 
manded. 

Percy  &  Benners,  for  appellant  William 

Vaughan  and  J.  ^V.  Davidson,  for  app^ee. 
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DEXSON.  J.  The  d^eodaDt  company  (ajv- 
pellant  here)  was  engaged  la  cqwrattng  an 
Iron  foundry  In  the  city  ot  Besaemw,  In  Jef- 
ferson coanty.  The  plaintiff  was  In  the  on- 
plt^ment  of  the  defoidant  as  a  molder  In  Its 
fonndry.  WhUe  engaged  In  the  performance 
of  the  duties  required  of  him  by  his  employ- 
ment, on  the  11th  day  of  July,  1905,  plaintiff 
suffered  personal  Injuries  as  tlie  consequence 
of  allied  negligence  on  the  part  of  the  mas* 
ter.  At  the  tbne  plaintiff  was  Injured,  he 
wns,  with  a  fellow  servant  engaged  In  carry- 
ing a  load  of  200  or  300  pounds  of  molten 
Iron,  heated  to  2,500  or  3,000  degrees,  ftmn 
the  cupola  or  furnace,  nliere  It  was  melted, 
to  a  spot  where  a  casting  was  to  be  made. 
The  Iron  was  bMng  carried  in  a  vessel  called 
a  ''ladle,"  with  handles  attached  and  ertend- 
Ing  from  tt  on  two  sides,  so  that  the  ladle 
could  be  carried  by  two  men— <me  In  front 
and  one  behind.  While  plaintiff 'and  a  man 
named  Latham  were  carrying  this  ladle  of 
molten  metal,  some  of  it  fell  through  the  bot- 
tom <a  the  vessel,  spladilng  upon  and  seri- 
ously burning  plaintiff,  and  causing  him  the 
loss  al  raw  of  his  eyes. 

The  proof  shows  that  the  duty  of  furnish- 
ing the  employes  with  la^es  was  Imposed 
upon  a  man  named  Miller ;  further,  that  in 
order  to  prevent  the  molten  iron  from  burn- 
ing through  the  bottom  of  the  ladles  It  was 
necessary*  every  evening,  after  they  had  been 
used,  to  line  them  with  a  mixture  of  sand 
and  <3ay  made  with  water  into  mud,  and  that 
this  duty  of  repairing  or  keying  the  vessels 
in  good  condition  was  Intrusted  to  a  n^ro 
man.  '  The  contention  of  the  plaintiff  la  that, 
notwithstanding  the  ladle  In  question  was  so 
lined  and  placed  by  the  side  of  the  aisle  for 
use,  yet  it  was  so  worn  and  defective  as  to 
render  it  unfit  for  use,  aiul  to  render  the  de- 
fendant guilty  of  culpable  n^llgence  In  plac- 
ing It  along  the  aisle,  with  others,  for  use  on 
the  day  the  injury  occurred,  and,  further, 
that  the  ladle  was  Improperly  repaired  or 
patdied. 

In  this  view,  the  complaint,  In  its  third 
count  as  amended,  after  settli^  out  the  nec- 
essary premises  In  respect  to  the  relation  of 
master  and  servant  between  defendant  and 
plaintiff,  and  plalntUTs  Injuries,  and  the 
manner  in  which  they  occurred,  continues: 
"Plaintiff  avers  that  it  was  the  duty  of  de- 
fendant to  famish  to  plaintiff  a  safe,  sound, 
and  secure  ladle  or  ladles,  fit  for  the  work 
in  which  plaintiff  was  then  and  there  engag- 
ed, and  that  said  ladle,  which  was  so  fur- 
nished to  plaintiff,  and  which  proximately 
caused  his  said  Injuries,  was  old,  worn,  tn- 
securely  patched  or  riveted,  unsafe,  and  un- 
fit to  be  need  as  a  ladle  for  carrying  said 
molten  iron  for  the  making  of  said  molds  or 
castings;  and  plaintiff  avers  that  he  was 
hurt  and  received  such  Injuries  by  rieason 
of  the  negligence  of  the  defendant  at  said 
foundry,  whose  duty  it  was  to  exercise  due 
and  reasonable  care,  diligence,  and  discretion 
in  selectlni^  providing,  and  keeping  in  repair 


sultaUe  appliance  to  wit,  safe,  suitable,  and 
secure  ladles  for  the  making  of  said  molds  or 
castings,  and  that  dtfendant  negligently  and 
carelessly  failed  to  use  su(A  care,  diligence, 
and  prudence  In  the  selection  and  mainte- 
nance thereof  in  safe  and  sound  condition  and 
repair,  and  that  defendant  knew  or  ought  to 
have  known  that  the  same  was  not  fit  for 
the  purposes  for  which  it  was  being  used, 
wherefore  the  plaintiff  sues." 

At  the  coDcIusion  of  the  evidence  the  af- 
firmative charge  was  requested  by  the  de- 
fendant In  respect  to  the  case  as  presented 
by  this  third  count,  as  was  also  tills  charge: 
"The  defendant  would  not  be  responsible  for 
the  act  of  the  negro,  whose  duty  It  was  to 
line  up  the  ladles."  Both  charges  were  refus- 
ed, and  their  refusal  forms  two  grounds  In 
the  assignment  of  errors. 

There  can  be  no  doubt  that  the  gravamen 
of  the  count  Is  the  alleged  breach  of  the  com- 
mon-law duty  of  Oie  master  to  furnish  suit- 
able appliances  with  whldi  the  servant  might 
perform  the  duties  required  of  him  In  and 
about  the  nuster*s  business,  and  the  breach 
of  the  common-law  duty  to  maintain  those 
appliances  In  good  condition  or  repair.  The 
common-law  duty  of  the  master  to  exercise 
due  care  to  furnish  reasonably  safe  appli- 
ances to  the  servant,  according  to  all  the  au- 
thorities, a  nondelegable  one ;  and  If  tne 
master  commit  the  performance  of  this  duty 
to  another  person,  who.  In  respect  to  the  dis- 
charge of  It.  to  negllgmt,  to  the  Injury  of  an- 
other servant  engaged  in  the  master's  busi- 
ness, tlie  master  will  be  held  liable  although 
the  person  guilty  of  the  direct  negligence  be 
a  fellow  servant  of  the  Injured  one.  But  ac- 
cording to  our  decisions  (Woodward  Iron  Co. 
V.  Cook.  124  Ala.  844.  853.  27  South.  455)  it 
seems  that  the  duty  of  maintaining  the  ap- 
pliances in  good  repair  may  be  delegated  to 
another  servant,  and  that  the  master  will  not 
be  answerable  to  a  fellow  servant  for  lack  of 
diligence  on  the  part  of  the  servant  to  whom 
he  confided  such  duty;  although  he  would 
be  liable  for  negligence  In  making  the  selec- 
tion of  the  servant.  From  the  foregoing  con- 
siderations It  would  seem  to  follow  that  the 
count  under  consideration  states  two  causes 
of  action  In  conjunctive  form.  But,  however 
that  may  be.  It  Is  not  to  be  denied  that  two 
or  more  acts  of  negligence  are  concatenated 
In  such  form  as  (under  our  decisions)  to  place 
upon  the  plalntllT  the  burden  of  showing  that 
the  Injury  resulted,  not  from  one  of  the  neg- 
ligent acts  or  omissions  averred,  but  from  all 
of  them,  operating  together  to  the  disaster 
complained  of.  Almstrong  V.  Montgomery, 
etc.,  Co.,  123  Ala.  238,  246,  26  Sonth.  349. 

This  brings  up  for  decision  the  question: 
Did  the  plaintiff.  In  respect  to  the  third  count 
as  amended,  make  out  a  case  by  tlie  evidence. 
In  such  form  as  to  authorize  a  submission  of 
it  to  the  jury?  There  is  no  testimony  tending 
to  show  that  the  ladle  was  defective  when 
first  supplied.  Therefore  we  must  assume 
that  it  was  In  good  order  at  that  time.  The 
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evidence  tends  to  show  that  the  ladle  had 
been  thrown  aside  on  the  scrap  pile  for  an 
Indefinite  period — a  weet  or  more — and  that 
it  had  been  repaired  and  brought  hack  Into 
service.  It  the  renovation  and  restoration  to 
service  of  the  discarded  vessel  be  construed 
as  the  furnishing  of  the  appliance,  and  this 
act  construed  to  be  negligence,  still  the  aver- 
ment of  negligence  In  the  repairing  or  main- 
taining of  the  ladle  Is  not  proven  in  such  sort 
as  to  make  the  master  liable  under  the  third 
count ;  and  this  Is  true,  even  though  it  be  con- 
ceded that  the  negro  who  was  intrusted  with 
the  duty  of  repairing  was  n^ligent  In  making 
the  repairs,  for,  as  has  tieen  seen,  ander  our 
decisions  (Woodward,  etc.,  Co.  v.  Cook,  su- 
pra), his  negligence  In  that  respect  cannot 
be  considered  to  be  that  of  the  mnater.  It 
must  follow  upon  these  considerations  that 
count  3,  In  its  conjunctive  form,  was  not 
proved,  and  that  the  court  erred  In  not  giv- 
ing the  affirmative  chaise,  as  requested  by 
the  defendant,  fn  respect  to  that  count.  L.  & 
N.  R.  R.  Co.  v.  Mothershed,  97  Ala.  261,  12 
South.  714;  Birmingham  Ry.  Co.  v.  Baylor, 
101  Ala.  488,  13  South.  793 ;  L.  &  N.  R.  R. 
Co:  V.  Dancy,  97  Ala.  338,  11  South.  796; 
Armstrong  v.  Montgomery,  etc.,  Co.,  123  Ala. 
233,  246,  26  South.  349;  Western  Ry.  Co.  v. 
Mcpherson,  146  Ala.  427,  40  South.  934. 

It  has  been  several  times  held  by  this  court 
that,  in  a  count  grounded  upon  subdivision  2 
of  the  employer's  liability  act  (Code  1896,  i 
1749),  It  1b  necessary,  to  the^  completeness  of 
the  count  and  to  save  It  from  demurrer,  ei- 
ther that  the  name  of  the  superintendent  be 
averred,  or  that  it  be  averred  to  be  unknown 
to  plaintiff.  L.  &  N.  R.  R.  Co.  v.  Bouldin, 
110  Ala.  185,  20  South.  325;  Woodward  Iron 
Co.  V.  Herndon,  114  Ala.  191,  21  South.  430. 
And,  If  the  name  be  averred  to  be  unknown  to 
plalntlfT,  such  allegation  (It  has  been  express- 
ly decided)  must  not  be  lost  sight  of  in  the 
proof — must  be  sustained  by  the  proof.  A. 
G.  S.  R.  R.  Co.  V.  Davis,  lift  Ala.  572,  588,  24 
South.  862.  In  the  instant  case  the  aver- 
ment is  that  the  name  was  unknown;  and 
the  averment  is  not  only  not  proved,  but,  to 
the  contrary  of  this.  It  was  affirmatively 
shown  by  the  testimony  of  the  plaintiff  him- 
self that  James  Miller  was  the  person  to 
whose  negligence  as  superintendent  plaintiff 
attributed  bis  injury,  and  that  his  name  was 
known  to  the  plaintiff  at  the  time,  and  even 
before  the  injury  occurred.  Consequently  the 
court  committed  reversible  error  in  not  giv- 
ing the  general  charge  requested  by  the  de- 
fendant in  respect  to  count  4  of  the  com- 
plaint. 

Upon  consideration  of  the  evidence,  the 
court  is  satisfied  that  whether  or  not  prior 
to  the  accident  the  ladle  was  defective,  and 
whether  or  not  negligence  was  attributable  to 
the  defendant  In  not  discovering  the  defect, 
and  whether  or  not  plaintiff  was  guilty  of 
coutrlbutory  negligence,  cannot  be  said  to  be 


questions  of  law  for  the  court,  but  are  prop- 
erly questions  for  the  Jury.  Therefore  no 
error  was  committed  by  the  court  in  refusing 
the  general  charges  requested  by  tbe  defend- 
ant in  respect  to  counts  1  and  2. 

The  preceding  discussion  covers  all  assign- 
ments of  error  insisted  upon,  except  that  in 
respect  to  the  refusal  of  the  court  to  grant  a 
new  trial,  and  it  is  unnecessary  to  discuss 
that 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  SIUFSON  and 
MAYFIELD.  JJ.,  concur. 


BATSON  T.  JOHNSON. 
(Supreme  Court  of  Alabama.   Jrae  30,  1909.) 

1.  Plbadiho  (I  84*>— COHBTTROCnon. 

A  pleading  must  be  eooatnied  against  the 

pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  5  66;  Dec.  Dig.  8  34.*] 

2.  Vendob  and  Pubchaseb  (j  303*)— Pat- 
UEirr  OF  Pbice— Independent  CoNnnioiv. 

A  note  for  the  price  of  real  estate,  pay- 
able on  a  certain  day,  without  fixing  the  date 
for  the  conveyance.  Is  an  independent  condi- 
tion, and  the  vendor  need  not  consummate  the 
contract  before  suing  on  the  note. 
'  [Ed.  Note— For  other  cases,  see  Yeador  and 
Purchaser,  Gent.  Dig.  %  SSSt^i;  Dea  Dig.  | 
303.*] 

8.  Tendob  and  Pubchaseb  (f  102*)— Oon- 

TBACTS— RESC  ISSION. 

A  vendor,  dispossessing  the  purchaser  with- 
out violation  of  the  contract,  does  not  there- 
by rescind  the  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  176;  Dec.  Dig.  i  102.*] 

Appeal  from  GIrcalt  Gourt,  Goose  Gonn- 
ty ;  B.  h.  Brever.  Jwige. 

Action  by  J.  P.  Bataon  agalnat  J.  H.  John- 
son. From  a  Judgment  for  detimdant,  iilaln- 
tlff  appeals.   Rerened  and  rauanded. 

S.  J.  Darby,  for  appellant  Felix  U  Smith, 

for  appellee. 

McCLELLAN,  J.  The  action  Is  by  appel- 
lant against  appellee  on  a  promissory  note 
executed  by  appellee  and  others  to  appel- 
lant. Pleas  5  and  6  aver  that  the  considera- 
tion for  the  note  was  that  a  good  and  sufll- 
elent  title  to  a  certain  tract  of  land,  owned 
by  plaintiff,  was  to  be  made  by  plaintiff  to 
defendant  and  others  upon  the  payment  of 
the  purchase  money  evidenced  by  the  note 
sued  on ;  that  plaintiff  executed  a  bond 
for  title  80  conditioned;  that  plaintiff,  be- 
fore suit  brought,  evicted  the  defendant  and 
his  copartners  from  the  possession,  and  still 
retains  It;  and  that  plaintiff  has  failed  to 
execute  such  conveyance.  Wherefore  the 
consideration  for  tho  note  In  suit  has  failed. 
The  plaintiff's  demurrer,  which  was  overrul- 
ed by  the  court,  took  these  objections  to  the 
pleas :  (1)  That  they  are  silent  in  averment 
of  offer  to  pay  the  purchase  price  or  a  de- 
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muid  tor  the  deed,  or  the  r^usal  of  plain- 
tiff to  make  tlie  deed;  (2)  tbat  the  right 
of  the  plaintiff  to  take  posseaaloa  of  the 
land  Is  not  denied. 

As  ve  Interpret  these  pleas,  th^  do  not 
■bow  that  the  parment  of  the  purchaae- 
maae^  notea  was  to  be  a  concurrent,  con- 
temporaneoos  act  with  the  ezecatioa  of  the 
atlpalated  conv^ance  by  the  Tendor,  Aalde 
from  the  appUcatf  on  ot  the  rule  to  construe 
Readings  with  disfavor  to  the  pleader,  the 
fact  that  the  note  became  due  and  payable 
upon  a  day  fixed  and  certain,  and  tlw  date 
tor  conv^ance  was  not  specifically  stipukit- 
cd.  serrea  to  raider  the  act  of  payment  of 
the  purchase  money  an  Independent  condi- 
tion, and  not  to  require  of  the  vendw  the 
doing  of  any  act  looking  to  the  consomma- 
tlon  of  tte  contract  as  a  condltfon  precedent 
to  salt  to  enforce  the  payment  of  the  note. 
In  Broughton  t.  Mitchell,  64  Ala.  210  and 
Bnrkett  t.  Hunford,  70  Ala.  423,  will  be 
found  a  satisfactory  dlscnsaltm  of  the  ques- 
tion now  presented.  It  Is  unnecessary,  of 
coarse,  to  reiterate. 

In  ropect  of  the  avermoit  of  eviction  of 
the  parchasers  effected  by  the  vendor,  It  will 
suffice  at  tills  time  to  simply  note  that  It 
does  not  appear  from  the  pleas  that  dlspos- 
session  of  the  purchasers  was  In  violation  of 
the  contract  between  the  parties.  Hence  a 
resdsalon  of  the  contract  on  the  part  of  the 
vokdor  Is  not  averred.  The  demurrers  should 
have  been  snatalned. 

The  Jndgmoit  is  therefore  reversed,  and 
tbe  cause  is  remanded.  AH  the  Justitces 
concur. 


J.  B.  HOUGH  &  SONS  v.  STYLES. 
(Supreme  Goart  of  Alabama.    Jane  80,  1000.) 

1.  Pleading  ({  248')— Complaimt— Amend- 
ment—Addiho  New  Cause  or  Action. 

Where,  in  an  action  based  on  a  judgment, 
the  original  complaint  merely  declared  on  the 
judxmeDt  according  to  its  legal  effect,  an  amend- 
mcDt  by  adding  a  count  setting  out  the  judg- 
ment in  hsec  verba  did  not  present  a  new 
cause  ot  action,  though  tbe  amount  of  the  Jadg- 
ment  as  shown  in  said  count  varied  from  the 
amoont  claimed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  686-700;   Dec.  Dig.  f  248.*] 

2.  Pleadinq  (S  248*)— Coi(pi.aiht— Amekd- 

UENTS— DEPABTUBG. 

Failure  of  counts,  added  by  amendment  to 
the  oomplaiot  in  an  action  oa  a  judgment,  to 
aver  that  tbe  judgment  was  one  for  the  con- 
Tersion  of  goods,  aa  alleged  in  the  original  com- 
plaint, did  not  constitute  a  departure. 

[Ed.  Note.— BVw  other  cases,  see  Pleading, 
Cent.  Dig.  H  686-700;  Dec  Dig.  (  24&*] 

Appeal  from  Law  and  Equity  Court,  Madi- 
son County ;  Tancred  Betts,  Judge. 

Action  by  J.  E.  Hough  &  Sons  against  W. 
T.  Styles  and  others.  From  a  Judgment  for 
plaintiffs,  defendant  Styles  appealed  to  the 
law  and  equity  court,  which  granted  defend- 


ant's motion  to  strike  certain  counts  added 
to  the  complaint  by  amendment,  and  plain- 
tiffs  ai^teal.  Beversed  and  remanded. 

Brli^ell  &  Smith,  for  appellanta.  W.  F. 
EsslUiger,  for  appellee. 

DENSON,  J.  This  action  was  commenced 
before  a  justice  of  the  peace,  and  Is  based 
on  a  judgment  rendered  in  favor  of  the 
plaintiffs  against  the  defendants  by  a  jus- 
tice of  tbB  peace  in  Madison  county  June  8, 
lOOSi  PlalntifflB  wwe  successful  before  the 
justice,  and  from  the  judgment  roidered 
against  all  of  the  defendants,  defendant  W. 
V.  Styles  appealed  to  the  law  and  equity 
court 

In  the  justice  court  the  plalntUb  filed  a 
complaint,  composed  of  one  count,  which 
claimed  tbe  sum  ot  $50.60  due  by  the  de- 
fendants "upon  a  judgment  rendered  by  J. 
W.  B.  Hawkins,  a  justice  of  the  peace  in 
and  for  tbe  county  of  Madison,  state  of  Ala- 
bama, on  the  3d  day  of  June,  1003,  which 
sum  of  money,  with  the  Interest  thereon,  is 
still  due  and  unpaid;  and  plaintiffs  aver 
that  said  judgment  was  for  the  conversion 
of  certain  goods  belonging  to  plaintiffs."  In 
the  law  and  equity  court  tbe  plaintiffs 
amended  the  complaint  by  adding  counts  2, 
3,  and  4.  It  Is  apparent  that  no  now  cause 
of  action  wfis  attempted  to  be  presented 
by  either  of  the  added  counts.  The  original 
count  merely  declares  on  tbe  judgment  ac- 
cording to  its  legal  effect,  and  the  fourth 
count  sets  out  tbe  judgment  In  hsec  verba ; 
and,  whilst  it  appears  that  the  amount  of 
the  judgment  as  shown  In  said  count  Is 
variant  from  the  amount  claimed,  yet  tbe 
count  evinces  the  fact  that  no  new  cause 
of  action  Is  attempted  to  be  presented,  but 
that  tbe  pleader  la  relying  on  the  same  Judg- 
ment and  Is  merely  pleading  it  In  variant 
forms. 

Nor  does  the  failure  of  tbe  added  counts 
to  contain  the  last  averment  of  tbe  original 
count,  In  respect  to  the  Judgment's  being  one 
for  the  conversion  of  goods,  constitute  a 
departure.  The  court  is  of  tbe  opinion  that 
reversible  error  was  committed  by  tbe  law 
and  equity  court  in  granting  defendant's  mo- 
tion to  strike  the  counts  added  by  amend- 
ment. 

Keversed  and  remanded. 

SIMPSON,  McCLELLAN,  and  MATFIELD, 
JJ.,  concur. 


GBAYSON  V.  STATE. 
(Supreme  Court  of  Alabama.   June  80,  1900.) 

1.  WrrNBSSBS  (8  874*)  —  Cbedibilitt— Bia»— 

Evidence. 

Where  defendant  was  convicted  of  carrying 
concealed  weapons  solely  on  the  evidence  of 
a  witness  who  doiled  having  any  malice  to- 
wards liim,  defendant  could  wow  ttiat  the  wit- 
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□ess  bad  prerioasly  had  him  searched  by  a 

Soliceman  to  find  a  concealed  pistol;  sacb  evi- 
ence  tepdinr  to  show  the  witaess'  feeling  to- 
ward accused,  as  .well  as  afEecting  his  credibility 
as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1201;  Dec.  Dig.  S  374.*] 

2.  Witnesses  (i  370")— Bias. 

Bias,  however  strong,  is  no  groand  for  ex- 
clusion, bat  may  always  be  shown  for  the  par- 
pose  of  affecting  the  credibility  and  weight  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  1189;  Dec.  Dig.  S  370.*]" 

3.  Witnesses  (§  363*)— Ceedibilitt. 

That  the  state's  witness  had  previously  ap- 
peared and  testified  in  other  cases,  his  testi- 
mony not  being  connected  with  accused  or 
the  offense  with  which  he  was  charged,  was 
not  a  circmnstance  going  to  the  discredit  of  the 
witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  1177-1181;  Dec.  Dig.  S  SBS.*] 

Appeal  from  Circuit  Court,  Dallas  Comi> 
ty ;  B.  M.  Miller,  Judge. 

Jabe  Grayson  was  convicted  of  carrying 
concealed  weapons,  and  he  appeals.  Revers- 
ed and  remanded. 

A.  D.  Pitta  and  John  W.  Lapsley,  for  ap- 
pellant Alexander  M.  Garber,  Atty.  Gen., 
for  the  Stats. 


ANDERSON,  J.  This  defenjlant  was  con- 
victed, solely  upon  the  evidence  of  one  Ma- 
jors, who  denied  having  any  malice  towards 
him,  and  the  trial  court  should  have  permit- 
ted the  defendant  to  show  that  during  the 
same  month,  and  previous  to  the  day  he 
claimed  to  have  seen  the  pistol,  the  witness 
had  a  policeman  to  search  the  defendant  In 
Selma,  to  see  if  he  did  not  have  a  concealed 
pistol.  This  would  have  shown  an  eagerness 
on  the  part  of  the  witness  to  get  evidence, 
and  an  effort  to  make  out  a  similar  charge 
against  the  defendant,  on  a  former  occa- 
sion, and  was  a  circumstance  to  go  to  the 
jury  as  affecting  his  feeling  towards  the 
accused,  as  well  aa  his  credibility  as  a  wit- 
ness. 

Bias,  however  strong.  Is  uo  ground  for. ex- 
clusion; but  It  may  always  be  shown  for 
the  purpose  of  affecting  the  credibility  and 
weight  of  the  evidence.  2  WIgmore  on  Ev. 
§  950;  People  v.  Lee  Ah  Chuck,  66  Cal. 
662,  9  Pac.  862;  Scott  v.  State,  113  Ala. 
68,  21  South.  425;  Burger  t.  State,  83  Ala. 
36,  3  South.  319.  It  Is  true  the  trial  court 
has  considerable  discretion  upon  the  cross- 
examination  of  witnesses;  but  we  are  of  the 
opinion  that  the  defendant  was  prejudiced 
to  reversible  error  by  the  refusal  to  let  him 
show  that  this  witness  Majors  bad  previous- 
ly had  him  searched  In  order  to  find  a  pistol 
upon  his  person. 

The  fact  that  the  state's  witness  had  pre- 
viously appeared  and  testified  In  other  cases, 
said  testimony  not  being  connected  with 
this  defendant  or  this  offense,  was  no  cir- 


cumstance going  to  his  discredit  in  the  case 
at  bar.  Mitchell  v.  State,  94  Ala.  68,  10 
South.  618. 

The  other  objections  and  exceptions  to  the 
ruling  upon  the  evidence  are  clearly  without 
merit.  For  the  error  pointed  out,  the  judg-- 
ment  of  the  circuit  court  Is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  3.,  and  McCLELLAN  and 
SAXRE,  JJ..  concur. 


LOUISVILLE  &  N.  R.  CO.  v.  BRITTON. 
(Supreme  Court  of  Alabama.    June  30,  1909.) 

APPEAL  AND  EaJtoB  (S  2S1*)— Resebvation  or 
Obounos  of  Review— Objections— Scope. 
Where  some  parts  of  documentary  evidence 

were  admissible,   to  render  exceptions   to  it 

available  on  appeal,  the  objection  should  go. 

DOt  to  the  introduction  of  the  whole,  but  to  the 

admission  of  the  improper  parts. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Tirror.  Dee.  Dig.  |  231;*  Trial,  Cent  Dig.  I 

224.] 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty ;  Samuel  B.  Browne,  Judge. 

Action  by  E.  H.  Brttton  against  the  Lou- 
isville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Gregory  L.  &  H.  T.  Smith,  for  appellant 
Erwln  &  McAleer,  for  appellee. 

MAYFIELD,  J.  This  is  the  third  appeal 
In  this  case.  See  opinions  on  other  appeals, 
149  Ala.  552,  43  South.  108;  145  Ala.  054,  39 
South.  685.  Some  of  the  questions  raised 
were  decided  on  former  appeal.  As  to  these 
questions  it  Is  sufficient  here  to  say  that  we 
have  examined  the  opinions  In  the  former 
cases  and  find  no  snfflclent  reason  to  change 
our  decisions. 

There  can  be  no  doubt  that  there  was  evi- 
dence tending  to  connect  the  case  of  slippers, 
the  subject  of  this  suit,  with  the  case  of 
shoes  referred  to  In  letters  and  other  writ- 
ten documents,  to  the  admissibility  of  which 
objections  were  made,  and  assignments  of 
error  are  urged.  All  the  documents  "were 
suflSciently  Identified,  and  sufficiently  con- 
nected with  the  subject-matter  and  with  the 
parties  to  this  action,  to  be  admissible  In  evi- 
dence. While  all  parts  of  the  letters  and 
other  documentary  evidence  were  not  ad- 
missible, some  parts  of  each  were;  and  to 
render  exceptions  to  such  documentary  evi- 
dence available  on  appeal  the  objection 
should  go,  not  to  the  Introduction  of  the 
whole,  but  to  the  admission  of  those  parts 
not  relevant.  The  letters  offered  In  evidence, 
and  the  freight  bill,  were  considered  sepa- 
rately on  former  appeals ;  and,  applying  the 
law  as  heretofore  announced  to  the  facts 
In  this  case  as  shown  by  the  record,  we  hold 
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that  tbey  vere  properly  admitted  In  erl- 
dence. 

The  two  cbai^Bes  glren  at  the  request  ot 
app^ee  Inrolve  no  question  of  law  not  here- 
tofcne  passed  upon.  We  now  hold  that  tiiey 
are  good-^r,  at  least,  that  there  was  no 
reTOTsiUe  error  In  the  girlng  of  them. 

There  was  soffldlent  evidence  to  support 
the  verdict  of  the  Jury. 

We  have  examined  each  assignment  of 
error  separately  and  carefully,  notwithstand- 
ing some  of  the  qtiestions  have  been  twice 
passed  upon  by  this  court  before.  We  find 
no  error,  and  the  Judgment  of  the  lower 
court  must  be  affirmed. 

Affirmed. 

SIMPSON,  ANDERSON,  DENSON,  Mc- 
GIjEIiLAN,  and  SATBE,  J3.,  concur. 


STATE  ex  nt  OARBER  t.  SEMMES.  Judge. 
(Supreme  Court  of  Alabama.   June  30,  1909.) 

InDlCTHBKT  AND  iNFORMATIOll  ^  8*)— NBCES- 

siTT  OF  Indictment. 

Gen.  Acts  1907.  Sp.  Sess.  p.  189.  dia- 
pensing  with  indictments  in  proeecutioDs  for 
the-  sale,  barter,  or  erchanse  of  intoxicating 
liquors,  does  not  dispense  with  indictments  in 
prosecntionB  for  giving  away  to  induce  trade, 
tnmishing  at  public  places,  or  otherwise  dis- 
posing of  the  same;  sales,  barters,  and  ex- 
changes not  necessanly  Including  j^Ting  away, 
furnishing  at  public  places,  etc. 

[Eid.  Note. — For  other  eaaea.  see  Indictment 
and  Information,  Cent  Dig.  1  20;  Dec  Dig. 
I  »••] 

Petition  by  the  State,  on  the  relation  of 
A.  M.  Garb^r.  for  mandamus  or  other  reme- 
dial writ  against  O,  J.  Semmes,  as  Judge  of 
the  Cily  Court  of  Mobile.  Denied. 

Alexander  M.  Garber,  Atty.  Gen.,  and 
Thomas  W.  Martin,  Asst.  Atty.  Oen.,  for  petl- 
tltmer.   O.  J.  Semmes,  pro  se. 

ANDERSON.  J.  In  the  recent  case  of 
Nash  ex  rti.  t.  Semmes,  60  South.  120,  we 
held  that  the  Constitution  authorized  the 
L^ialature  to  dispense  with  indictments  in 
prosecutions  for  mlsdemeanoM,  and  that  Acts 
Sp.  Sess.  1907,  p.  180,  was  not  subject  to  cer- 
tain constitutional  Inflrmltles  suggested  and 
argued  In  brief  of  counsel  for  the  petttloner, 
Nudi.  Tills  case,  however,  as  indicated  by 
the  revondenfs  answer  and  the  brief  of 
counsel,  presents  a  question  not  argued  In 
the  brief  In  the  Nash  Case  supra. 

Acts  1007,  Sp.  Sees.,  p.  180,  purports  both 
by  the  title  and  the  body  to  dliqiwnse  with 
Indictments  only  In  prosecntionB  for  the  *tele, 
barter  or  ncliange  of  Intoxlcatli^  liquors." 
It  does  not  dlqwnse  with  Indictments  In 
prosecntimu  for  glTlng  away  to  induce  trade, 
fumlA  at  public  places,  or  otherwise  dispose 
of  same.  Sales,  bartere,  and  exehanges  do 
not  necessarily  include  "giving  away,  fur> 
nlshlng  at  public  places  or  otherwise  dis- 


posing^ of  liquors,**  etc,  The  act  does  not; 
therefore,  dbbense  with  an  indictment  when 
a  itefendant  Is  prosecuted  for  giving  away 
or  otherwise  disposing  of  liquors,  as  it  is  con- 
fined In  operation  to  '^salea,  barter  or  ex- 
changfe"  The  affidavit^  in  the  case  at  bar, 
charges  the  defendant  with  "giving  away, 
furnishing  at  a  public  place,  or  otherwise 
disposing  of  liquor."  etc.,  in  addition  to  sell- 
ing, bartering,  or  exchanging  tome;  and 
this  defendant;  being  thus  chained,  was  en- 
titled to  an  indictment  before  being  put  to 
trial  upon  the  charge  preferred  against  him, 
and  the  Judge  of  the  rity  court  properly 
struck  the  case  from  the  trial  docket  It  may 
be  that  the  Legislature  desired  to  dispense 
with  indictments  In  prosecutions  for  all  vio- 
lations of  the  state-wide  prohibition  law; 
bat  snbh  an  Intention  oumot  be  gathered 
from  the  language  of  the  act  The  act  in 
question  does-  not  spedflcally  refer  to  the 
state-wide  law,  If  such  conld  make  It  applica- 
ble, under  secUon  45  of  the  Constitution, 
which  Is  doubtful,  but  which  point  we  need 
not  dedde,  as  it  only  attempts  by  reference 
or  otherwlBe  to  dispense  with  indictments 
for  prosecutlrais  for  a  "sale,  barter  or  ex- 
change." 
Th9  mandamus  is  denied. 

DOWDEI«L.  C  J.,  and  McCLELLAN  and 
SATRE,  JJ.,  concur. 


METERS  et  al.  v.  MARTINEZ  et  al. 
(Supreme  Court  of  Alabama.    June  SO,  1900.) 

1.  Appeal  and  Erbob  (S  105*)— Oeders  Ap- 

PEALABLi:. 

An  order  orerniling  a  motion  to  dismiss  a 
bin  in  equity  for  want  of  jurisdiction  appear 
ing  on  fta  face  will  not  support  an  anpeal; 
for  the  motion  is  not  a  plea  to  the  jurisdiction, 
so  that  the  order  is  a  decree  on  the  sufSciencj 
«C  such  a  plea,  nor  a  motion  to  dismiss  for  want 
of  equity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  720;  Dec.  Dig.  |  105.*] 

2.  Appeal  and  Ebrob  (§  21*')— Jubisdiction 

— OONSBNT  OF  PaBTIES. 

The  question  of  a  judgment  which  will 
support  an  appeal  ia  jurisdictional  in  the  Su- 
preme Court,  and  cannot  be  waived,  though  the 
parties  consent  to  and  insist  on  a  review  in  the 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  S8;  Dec.  Dig.  S  21.*] 

Appeal  from  Law  and  Equity  Court,  Mo> 
bile  County ;  SaCTold  Bemey.  Judge. 

Action  between  Elizabeth  D.  Meyers  and 
others  and  Mary  J.  Martinez  and  others. 
From  a  decree  overruling,  a  motion  to  dis- 
miss the  bill,  Meyers  and  others  appeaU  Ap- 
peal dismissed. 

iritts  &  Leigh,  for  appellants.  Brooks  & 
Stouts,  for  appellees. 

MAYFIELD,  J.  A  motion  was  made  In  the 

lower  court  to  dismiss  the  bill  for  want  of 


•F9r  otbar  «mm  as*  sanw  toplo  and  bwUod  NUMBER  In  D«c.  *  Am.  Dig*.  1M7  to  date,  *  ReporUr  Indexea 

Digitized  by  Google 


352 


00  80UTHEBN  BSiPOBTES. 


(Ala. 


Jurisdiction  appearing  on  the  face  of  tbe  bill. 
The  motion  was  oTemiled,  and  from  tliat  or- 
der this  appeal  is  attempted. 

la  insisted  by  appellant  that  this  Is  a 
plea  to  the  Jurisdiction,  and  that  the  order 
overruling  the  motion  ii  a  decree  on  the 
sufficiency  of  the  plea,  and  will  therefore  sup- 
port an  appeal.  This  cannot  be.  A  plea 
must  deny  or  confess  and  avoid.  The  motion 
does  neither.  It  was  not  set  down  for  hear- 
ing on  Its  sufficiency,  and  could  not  have  been 
so  set  down,  because  it  averred  no  facts  to 
avoid,  and  did  not  deny  any  part  of  the  bill. 
It  Is  not  a  motion  to  dismiss  for  want  of 
equity.  The  equity  of  the  bill  is  not  denied. 
The  motion  oniy  denies  the  Jurisdiction  of 
the  parties.  There  is  no  decree  on  demurrers. 
The  order  overruling  the  motion  will  not  sup- 
port an  appeal. 

The  question  of  a  Judgment  or  decree  In 
the  lower  court  which  will  support  an  ap- 
peal Is  Jurisdictional  in  this  court,  and  can- 
not be  waived,  though  all  parties  consent  to 
and  Insist  upon  consideration  and  review  In 
this  court.  We  see  no  merit  ui  the  motion, 
but  we  cannot,  and  do  not,  so  decide. 

Appeal  1ft  diamlaaed. 

DOWDBLL,  C.  J.,  and  BIHPSOX  and 
DENSON,  JJ.,  concur. 


GRAY  et  al.  v.  SOUTH  8s  NORTH 
ALABAMA  B'.  CO.  et  al. 
(Supreme  Court  of  Alabama.    Jane  30,  1909.) 

Injunction  ^  285*)— Bosns— AonoMB— TncE 

TO  Sue. 

Aq  injunction  bond,  conditioned  on  the  pay- 
ment of  damages  and  costs  which  any  person 
may  sustain  by  the  suing  out  of  the  injunction, 
if  the  same  is  dissolTed,  Is  breached  on  the 
disBoIution  of  the  injunction  as  to  one  of  the 
parties  enjoined ;  and  in  the  absence  of  a  stat- 
ute to  the  contrary  an  action  thereon  may  t>e 
brought  before  the  final  disposition  of  the  suit. 

[Ed,  Note. — For  otiier  cases,  see  Injunction, 
Cent  Dig.      529-537 ;  Dec.  Dig.  S 

Appeal  from  (Jity  Conrt  of  Birmingham ; 
<X  W.  Ferguson,  Judge. 

Action  by  the  South  &  North  Alabama 
Railroad  Company  and  others  against  Henry 
B.  Gray  and  others.  From  a  Judgment  for 
plalntiflte,  defendants  appeal.  Affirmed. 

Fhares  Coleman,  S.  H.  Dent,  Jr.,  and  Rob- 
ert H.  Thatch,  for  airpellantB.  Fred  8.  Ball, 
for  appellees. 

DENSON,  J.  This  Is  an  action  on  an  In- 
junction bond,  conditioned,  as  required  by 
the  statute,  to  pay  "all  damages  and  costs 
which  any  person  may  sustain  by  the  suing 
out  of  said  injunction,  If  the  same  is  dis- 
solved." The  complaint  allies  that  a  bill 
In  equity  was  filed  in  the  city  court  of  Mont- 
gomery by  H.  B.  Gray,  one  of  the  defend- 
ants, against  plaintiffs,  seeking,  among  other 


things,  to  restrain  and  enjoin  one  of  the 
plaintiffs,  the  South  &  North  Alabama  Bail* 
road  Company,  from  the  further  prosecution 
of  a  suit  brought  by  It  against  the  LoolsvUle 
&  Nashville  Railroad  Company,  another  of 
plaintiffs,  in  the  chancery  court  of  Jefferson 
county;  that  upon  the  maiung  of  the  bond 
above  referred  to  the  Injunction  was  Issued 
and  served  upon  plaintiffs;  that  the  South 
&  North  Alaoama  Railroad  ouipauy  em- 
ployed attorneys  to  procure  the  dlssolutloD 
of  the  Injunction;  tnat  motion  for  its  dis- 
solution, on  the  ground  that  there  was  no 
equity  in  the  bill  In  so  far  as  it  sought  to 
restrain  said  South  &  North  Alabama  Ball- 
road  Company  from  the  prosecution  of  said 
suit  In  the  chancery  conrt  of  Jefferson  coun- 
ty, made  In  the  city  court  of  Hontgonwy, 
being  overruled,  appeal  was  taken  to  the  Su- 
preme Court,  where  the  action  of  the  city 
court  was  reversed,  and  a  decree  was  ren- 
dered dissolving  the  Injunction ;  and  that  ap- 
plication for  rehearing  In  the  Supreme  Court 
was  denied.  This  action  la  In  the  name  of 
all  the  defendants  named  in  tlie  bill  for  In- 
junction, and  is  brought  for  the  use  of  the 
South  &  North  Alabama  Bailroad  Company. 

Demurrers  were  Interposed  to  the  com- 
plaint, but  were  withdravm  by  leave  of  the 
court,  against  the  objections  of  the  plaintiffs, 
and  defendants  were  allowed  to  file  a  plea, 
which  1b  styled  a  "plea  In  abatement,"  but 
which,  looking  to  the  substance  of  it,  ap- 
pears to  be  a  plea  in  bar.  This  plea,  without 
denying  the  facts  alleged  in  the  complaint, 
sets  out  that  the  writ  of  Injunction  describ- 
ed In  the  complaint  enjoined  qther  parties 
than  the  South  &  North  Alabama  Bailroad 
Company  in  other  matters  besides  the  suit 
in  Jefferson  county;  that  this  writ  has  nev< 
er  -been  dissolved,  except  in  so  far  as  It  re- 
strains the  South  &  North  Alabama  Com- 
pany from  the  prosecution  of  the  suit  In  the 
chancery  court  of  Jefferson  county ;  that 
there  has  never  been  a  final  determination 
of  the  suit  In  which  the  Injunction  was  Is- 
sued; and 'that  said  suit  is  stlU  pending  In 
the  city  court  of  Montgomery.  The  assign- 
ments of  error  relate  only  to  the  pleadings, 
and  raise  only  one  question,  and  that  Is: 
Is  It  necessary,  before  a  recovery  can  be  had 
for  the  breach  of  an  Injunction  booA,  that 
the  suit  In  which  the  InJuncOoa  Issued  should 
be  finally  disposed  of? 

There  appears  to  be  a  conflict  of  authori- 
ties on  this  question ;  but  our  court  is  com- 
mitted to  the  proposition  that  a  final  deter- 
mination of  the  suit  is  not  necessary,  since, 
under  the  condition  of  the  bond,  the  maker 
becomes  liable  for  damages  and  costs  if  the 
Injunction  is  dissolved,  and  there  is  nothing 
in  the  bond  nor  in  the  statute  wliich  post- 
pones the  right  of  action  nntll  a  final  bear- 
ing. Jesse  French  Piano  &  Organ  Co.  t. 
Porter,  134  Ala.  302,  32  South.  678,  92  Am. 
St  B^.  31.  Tfawe  are  no  cases  in  this  Jurls- 
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dicUon  whidi  militate  against  this  rlew. 
The  caae  o£  Uay  r.  Walter.  S5  Ala.  438,  6 
South.  910,  iB  cited  iD  16  Am.  &  Eng.  Sncy. 
Lav,  p.  4^  as  Bostainlng  the  proposition 
tbat  a  final  drtermlnatlon  of  the  suit  Is  nec- 
essary to  a  recorery  on  the  bond ;  but  that 
case  was  decided  on  the  point;  as  the  opinion 
•hows,  that  there  had  been  no  dlssolntloD,  and 
consequently  no  breach  of  the  bond.  In  the 
case  of  Boiling  v.  Tate,  63  Ala.  417,  89  Am. 
Rep.  5,  the  bond  was  conditioned  to  pay  dam- 
flKcs  If  the  injunction  should  tie  dissolTed  by 
the  chancery  court  That  court  refused  to 
dlssolTB  the  injunction,  and  on  appeal  It  was 
dlsBolTed  by  the  Snprane  Conrt.  It  was 
Iield  that  the  attorney's  fees  in  procuring  the 
dfasolntion  of  the  Injunction  in  the  Snpreme 
Court  were  recoverable.  The  court  said  In 
the  c^inlon:  "Injunctions  restrain  action, 
and  the  maintenance  ot  breach  of  the  bond 
de[)cnd8  on  the  tellure  or  success  of  the  suit 
or  litigation  in  aid  of  which  it  Is  obtained." 

Dnt  we  apprehend  that  this  is  not  a  nnl- 
rersal  rule.  There  may  be  cases  In  which  a 
temporary  injonctlon  would  be  rightfully  dis- 
solved, and  yet  relief  be  glren  on  final  hear- 
ing to  the  party  obtaining  the  Injunction. 
In  Jackson  t.  MUlspangb,  100  Ala.  285,  14 
Sonth.  44,  the  point  presented  to  this  court 
for  decision  was,  not  whether  counsel  fees 
Incurred  by  the  parties  enjoined  in  resisting 
the  reinstatement  of  an  injunction  dissolved 
on  the  denials  in  the  answer  were  recover- 
able in  an  action  on  the  bond,  but  whether 
all  the  expenses  incurred  by  the  iwrtles  en- 
Joined  In  prqiarlng  the  snlt  for  final  heai^ 
ing  were  recoverable;  and  it  was  held  that 
these  expenses  were  recoverable,  because  the 
lnjuncti<m  in  that  case  was  not  dissolved  un- 
til the  final  hearing  on  the  merits. 

There  is  no  error  in  this  record,  and  the 
JiHlsnient  of  the  city  court  will  therefore  be 
affirmed. 

Affirmed. 

OOWDEIJU  C.  J.,  and  MAYriELD  and 
SAYREI,  JJ.,  concur. 


LANG  V.  STATE. 
<Sapienie  Court  of  Alabama.   June  30,  1009.) 

INFART&-  (I    13*)— BeTTINQ    wrTH  MiROBS— 

Statutes— CoNSTBu  cTiow. 

Code  1907,  {  6089,  providing  that  any  pei^ 
-son  of  fail  age  wlio  betn  with  a  minor,  or  who 
allows  any  minor  to  l>et,  at  any  gamiog  table 
kept  or  exhibited  by  him,  or  in  wliicfa  he  is 
iotereated^  shall  be  nned,  prohibits  adalts  from 
bettiDg  with  minors  ander  any  circumstances; 
and  hence,  where  defendant  and  his  minor  part- 
ner emmged  in  betting  jointly  against  otneis, 
defendant  violated  the  act 

[Ed.  Note..— For  otlwr  cases,  see  Infants,  Dec. 
r>\e.  S  13.*J 

Appeal  from  Circuit  Court,  Marshall 
County;  W.  W.  Haralson,  Judge. 

llarv  Lang  was  convicted  of  gaming,  and 
be  appeals.  Afilrmed. 


John  A.  Lnsk,  for  appellant  Alexander 
M.  Garber.  Atty.  Geu.,  for  the  State. 

ANDEBSON,  J.  Section  6880  of  the  Code 
of  1907  is  Intoided  to  prevent  adults  from 
betting  with  minors  hnder  any  drcumstan* 
ces,  and  also  to  prohibit  any  one  from  per- 
mitting them  to  bet  on  any  gaming  table 
kept  or  exhibited  by  them,  or  In  which  they 
may  be  interested.  If  an  adult  bets  money, 
etc.,  with  a  minor  under  any  conditions,  he 
violates  the  law;  and  If  he  permits  him  to 
bet  on  a  table  kept  by  him,  or  In  which  he 
Is  Interested,  whether  iritb  him  or  not,  he 
violates  the  law.  It  matters  not  whether 
tbe  minor  is  his  partner  or  adversary  In  the 
betting.  If  as  partners  they  Jointly  bet  with 
others,  tbe  defendant  would  be  betting  with 
the  minor.  Tbe  statute  is  intended  to  pre- 
vent bets  with  or  against  a  minor;  that  Is, 
betting  with  the  minor  as  an  adversary,  or 
betting  Jointly  with  the  minor  against  oth- 
ers. Tbe  undisputed  evldmce  shows  that 
tbe  defendant  played  with  John  Boyce,  as 
bis  partner,  against  two  others,  and  as  such 
tbey  jointly  t>et  upon  the  result,  and  won 
money  from  their  opponents;  and  the  trial 
court  did  not  err  In  giving  the  general 
charge  requested  by  the  state.  The  Judg- 
ment of  the  circuit  court  is  affirmed. 

Affirmed.   All  the  Justices  concur. 


PACE  V.  STATE. 
(Supreme  Court  of  Alabama.    June  30,  1909.) 

Cbiminai.  Law  (|  868*)  —  Evidbnci  —  Bks 

Gestae. 

The  conversation  of  the  state's  two  wit- 
nesses, withont  tlw  presence  or  hearing  of  de- 
fendant, relative  to  a  proposed  purchase  by  one 
of  them  of  liquor  from  defendant,  which  would 
canse  defendant  to  violate  the  prohibition  law, 
was  not  res  gestoe  of  the  alleged  subsequent  sale 
by  him  to  euch  witness,  and  so  not  admissible 
on  prosecution  therefor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.     806-821 ;  Dec.  Dig.  {  368.*] 

Simpson  and  McCIellan,  JJ.,  dissenting. 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County ;  T.  L.  Sowell,  Judge. 

Ike  Pace  was  convicted  for  violation  of 
the  prohibition  law,  and  appeals.  Reversed 
and  remanded. 

The  evidence  toided  to  show  that  Henry 
Jones  bought  some  whisky  from  the  defend- 
ant, a  pint,  paying  25  cents  therefor.  The 
state  was  permitted  to  show,  over  the  ob- 
jection of  the  defendant,  what  Jim  Davis 
said  to  Henry  Jones,  and  what  Henry  Jones 
said  to  Jim  Davis,  about  buying  the  whisky 
before  Henry  Jones  wmt  to  the  defendant's 
house:  The  conversations  were  In  reference 
to  Davis  having  e^ven  Jmes  the  money  to  go 
buy  the  whisky,  and  what  was  said  between 
them  concerning  what  Jones  was  about  to 
do.  The  court  admitted  this  evidence  from 
a  number  of  witnesses. 
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Alexander  M.  Gaxfier,  Atty.  Gen.,  for  the 
State. 

SATBE,  J,  Conrersatlon  between  the 
ttvo  witnesses  for  the  prosecution,  without 
tlie  presence  or  hearing  of  the  defendant,  in 
the  preparation  of  their  design  to  procure 
the  defendant  to  violate  the  law,  afforded 
clear  illustration  of  the  purpcnes  of  the  wit- 
nesses, but  sbed  no  light  upon  the  subse- 
quent conduct  of  the  defradant.  Its  only 
effect  was  to  lend  color  of  probability  to  so 
much  of  the  testimony  of  the  witnesses  as 
was  competent,  which  advraitltlouB  aid  it 
did  not  In  law  deserve,  however  trustworthy 
It  was  In  fact.  It  was  not,  In  our  opinion, 
of  the  res  gestae  of  the  allied  subsequent 
purchase  of  whisky  by  one  of  the  state's 
witnesses  from  the  defendant,  and  was  not 
admissible  in  evidence. 

Jnstlce  SIMPSON  Is  of  opinion  that  the 
error  was  harmless,  while  Justice  McCLEL- 
I/AN  thinks  the  evidence  properly  admitted 
as  a  part  of  the  res  gestee. 

Reversed  and  remanded. 

DOtVDKLIi,  C.  J.,  and  ANDERSON,  DEN- 
SON,  and  MAYFIELD,  JJ..  concur.  SIMP- 
SON and  McCLELLAN,  33„  dTssent. 


ROLL  V.  PURITAN  MFG.  CO. 

(Supreme  Court  of  Alabama.    Jane  30,  1909.) 

Evidence  ({  442*)— Pasol  Eviobhcb— Adiu^- 
sibilitt. 

A  contract  for  sale  of  merchandise,  which 
states  that  the  trial  order  is  composed  of  as- 
sorted patterns  of  jewelry,  and  wbich  Btipulates 
that  the  buyer  waivea  the  right  to  claim  failure 
of  consideration,  or  goods  not  accordiog  to  or- 
der, unless  be  has  exhausted  the  terms  of  the 
warranty  and  exchange,  and  which  provides  that 
the  seller  gnarantees,  if  the  retail  sales  from  the 
jewelry  do  not  equal  a  specified  amount,  it  will 
buy  back  at  the  original  invoice  price  to  make 
up  the  deficiency,  and  which  requests  the  seller 
to  shin  the  goods  on  the  conditions  specified  and 
no  others,  shows  on  its  face  that  former  con- 
versations are  merged  in  it  and  that  it  is  the 
sole  evidence  of  the  agreement,  and  the  buyer 
may  not  avoid  paying  the  price  by  Setting  up 
other  matters  not  provided  for  In  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  442.*] 

Appeal  from  City  Court  of  Birmingham; 
C.  W,  Ferguson,  Judge. 

Action  by  the  Puritan  Manufacturing 
Company  against  J.  H.  Roll.  From  a  Judg- 
oieht  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

W.  T.  H11I  and  James  A.  Mitchell,  for  ap- 
pellant.   Von  L.  Thompson,  for  aH>eIlee. 

SIMPSON,  J.  This  suit  was  brought  by 
the  apiiellee  against  the  appellant;  there 
being  several  of  the  common  connts,  and  oth- 
ers deatTlbIng  a  certain  contract,  under 
whlcb  certain  articles  of  jewelry  were  sold  to  i 


the  detoidant  Said  cratract  bl  copied  in  the 
bill  of  exceptions.  It  does  not  contain  an 
It^lzed  statement  of  tb»  articles  sold,  but 
states  that  **tela  trial  order  is  composed  of 
assorted  patterns  of  articles  below,  made  In 
sterling  silver,  rolled  gold  plate,  gold  front, 
gold  filled,  and  oxidized  finished  goods,  at 
prices  ranging  from  lowest  to  highest  prices 
mentioned,"  and  then  states  the  articles  gen- 
erally as  "belt  buckles  or  pins,  from  2S  cents 
to  $1.50  each."  etc.,  and  wrlttoi  under  the 
printed  part  of  the  contract  these  words, 
"principally  ladles*  and  children's  goods, 
enamel^  pins,"  etc.,  and  the  whole  bill  sum- 
med up  as  **amoDntli]g  to  $2S0."  Preceding 
the  list  are  these  words,  to  wit:  "Purchas- 
er hereby  waives  right  to  dalm  failure  of 
consideration,  or  goods  not  accor^ng  to  or- 
der or  like  samples,  unless  he  has  exhausted 
the  terms  of  the  warranty  and  exchange." 
Then  follows:  "Our  warranty:  Any  Jewel- 
ry In  this  assortment,  falling  to  wear  satis- 
factorily, will  be  replaced  by  new  articles 
free  of  charge.  If  returned  to  us  within  five 
years  from  date  of  invoice.  Bxdiange  plan: 
Any  Jewelry  In  this  assortment,  not  selling 
readily,  may  be  exchanged  for  new  styles 
and  patterns  of  any  Jewelry  in  our  stock, 
provided  same  is  returned  to  us  for  ex- 
change within  one  year  from  date  of  pur- 
chase." Then  follow  the  terms  of  payment. 
The  parties  entered  Into  a  written  i^ee- 
ment  to  plead  In  short,  by  consent,  "with 
leave  to  prove  thereunder  anything  that 
might  constltnte  a  Aeteaae  to  the  action  as 
if  specifically  pleaded,"  and  the  defendant, 
among  other  pleas,  pleaded  that  "the  goods 
and  merchandise  alleged  to  have  been  sold 
to  defendant  were  not  of  the  quality  they 
were  sold  for  and  represented  to  be."  The 
defendant  examined  as  a  witness  one  Lynch, 
shown  to  be  an  expert  Jeweler,  whose  testi- 
mony tended  to  show  that  the  goods  receiv- 
ed did  not  answer  the  description  In  the 
written  contract.  On  motion  by  the  plain- 
tiff, all  of  the  testimony  of  said  Lynch  was 
exdnded,  and  the  court  gave  the  general 
afflrmattre  charge  In  favor  of  the  plaintiff. 

The  contention  of  the  plaintiff  (appellee) 
is  that  the  wrltfen  contract  Is  the  sole  ex- 
positor of  the  agreement  between  the  par- 
ties, and  that  It  Is  binding  on  the  defendant, 
so  that  his  only  remedy  was  to  avail  him- 
self of  the  "warranty"  or  "exchange"  plan, 
and  that  no  evidence  could  be  Introduced  In 
regard  to  representations  made  or  samples 
exhibited  by  the  traveling  salesman  who 
took  the  order  of  the  defendant,  which  or- 
der was  thus  expressed  and  signed  by  de- 
fendant, to  wit :  "Please  ship,  at  your  earli- 
est convralence,  the  above  order,  upon  the 
terms  and  conditions  herein  specified,  and 
no  others."  If  this  was  an  unconditional 
sale  of  the  goods,  there  would  be  force  in  the 
contention  of  the  appellee  that  the  plaintiff 
could  not  by  contract  take  from  the  defend- 
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anC  the  right  to  claim  that  the  goods  recelred 
did  not  answer  to  the  description  In  the  con- 
tract. It  could  not  contract  for  Immunity 
agaluBt  Its  own  fraud;  but,  in  addition  to 
the  pTOTlst<niB  above  dted,  the  contract  al- 
so provided  that  the  "Puritan  Mannfactar- 
Ing  Company  gnarantee,  If  the  retail  sales 
from  the  above  assortment  of  Jewelry  in  the 
undersigned  merchant's  store  do  not  equal 
the  amount  of  purchase  price  (f250)  by  the 
expiration  of  Vi  months  from  date  of  In- 
voice, that  the  Puritan  Manufacturing  Com- 
pany will  buy  back,  for  cash,  at  the  original 
Invoice  price,  sufficient  Jewelry  from  the 
merdumt  to  make  up  the  defld«i<7,  and  re^ 
mlt  for  same  by  New  York  Exchange."  So 
It  was  really  a  trial  order.  In  which  the 
company  was  engaging  to  do  the  advertising 
and  guarantee  the  sales,  provided  the  de- 
fendant would  comply  with  the  terms  on 
his  part,  selling  the  goods  and  returning  any 
that  proved  not  satisfactory.  It  appears,  al- 
so, from  the  letters  In  evidence,  that  the 
defendant  did  not  refuse  to  accept  the  goods 
because  they  were  not  In  accordance  with 
the  contract,  but  after  receiving  them  pro- 
posed to  send  them  back,  because  tbey  were 
not  like  the  samples  showed  him  by  the 
salesman.  After  having  full  knowledge, 
from  an  examination  of  the  goods,  he  wrote 
a  letter  to  the  plaintiff,  saying  that  he  bad 
concluded  to  take  the  goods  and  carry  out 
the  contract  to  the  letter. 

The  contract,  showing  on  its  face  that  all 
former  conversations  were  merged  Into  it, 
is  the  sole  expositor  of  the  agreement  be- 
tween the  parties,  and  the  defendant  ac- 
knowledges that  he  has  not  availed  bimself 
of  the  warranty  clause,  or  the  exchange 
plan.  The  defendant  could  not  avoid  pay- 
ing the  money  called  for  by  the  contract  by 
fietllng  up  other  matters  not  provided  for 
In  the  contract.  Hence  there  was  no  er- 
ror in  the  action  of  the  court  In  excluding 
the  evidence  offered  by  the  defendant,  and 
in  giving  the  general  affirmative  diarge  In 
favor  of  the  plalntUT.  The  judgment  of  the 
court  Is  affirmed. 

Affirmed. 

DOWPELL,  a  J.,  and  ANDERSON  and 
MAYFIELD,  JJ.,  ooncor. 


GANDT  V.  COWART. 
rSupreme  Ooart  of  Alabama.   June  SO,  1909.) 

TBOVBB  AlTD  CONVZBSXOH  (|  84*)— AOTIOnB— 

Issues. 

In  trover  by  a  mortgagee  of  a  tenant  RKainst 
the  landlord  fbr  conversion  of  mortgaited  grain, 
evidence  that  the  landlord  had  applied  the  pro- 
c'eeds  of  the  property  taken  to  payment  of  de- 


mands due  bim  for  provlalons  furnished  the  ten- 
ant and  to  payment  of  a  note  secured  by  him 
to  a  third  person  for  advances  for  a  previous 
year,  which  tlie  landlord  claimed  constituted  a 
lien  apoa  the  property,  was  .admissible  under  a 
plea  of  the  general  issue. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Dec.  Dig.  S  34.*] 

Appeal  from  Circuit  Court,  Coosa  County; 
S.  L.  Brewer,  Judge. 

Action  by  Robert  A.  Oandy  against  Charles 
Cowart.  Judgment  of  nonsni^  and  plaintiff 
appeals.  Affirmed. 

S.  J.  Darby,  for  appellant  E.  T.  Jones  and 
Felix  I*.  SmlUi,  for  appellee. 

BfAXFIELD,  J.  Appellant,  as  mortgagee, 
sued  appellee  in  trover  to  recover  damages 
for  the  conversion  of  a  lot  of  com  and  cot- 
ton, and  In  case  for  the  destruction  of  plaln- 
ttfTs  Hen  upon  the  same  property.  The  corn 
and  cotton  were  raised  by  a  tenant  of  de- 
fendant during  the  year  1907.  To  the  com- 
plaint the  defendant  pleaded  the  general  is- 
sue alone.  The  plaintiff  proved  that  he  held 
a  mortgage  upon  the  property  for  $100,  wbicb 
was  unpaid,  that  defendant  had  acquired  the 
property  from  the  mortgagee  and  converted 
same  to  his  own  use,  and  that  the  defendant's 
rent  had  been  paid  the  mortgagor,  and 
rested  his  case. 

The  trial  court,  over  the  objection  of  plain- 
tiff, allowed  the  defendant  to  prove  that  he 
(defendant)  applied  the  proceeds  of  the  prop- 
perty  taken  to  the  payment  of  the  demands 
due  the  landlord  on  account  of  provisions  and 
supplies  furnished  the  tenant,  and  to  the  pay- 
ment of  a  note  secured  by  the  defendant  to 
a  third  party  for  advances  for  a  previous 
year,  which  defendant  claimed  constituted  a 
Hen  upon  the  property  In  question.  The 
plaintiff  objected  to  the  introduction  of  each 
part  of  this  evidence,  and  excepted  to  the 
various  rulings  of  the  court  allowing  it,  and 
moved  the  court  to  exclude  same.  The  court 
overruled  plalntlfTs  objections  and  motions, 
to  which  he  excepted;  and  In  conseqnence 
thereof  the  plaintiff  suffered  a  nonsuit,  re- 
servii^  such  rulings  for  decision  by  this 
court  In  a  bill  of  exceptions  as  provided  un- 
der section  3017  of  the  Code. 

The  trial  court  was  not  In  error  as  to  these 
rulings.  The  evidence  was  admissible  under 
the  pleadings  and  general  issue.  It  did  nega- 
tive the  material  allegations  of  the  com- 
plaint. Such  evidence  is  admissible  under 
the  general  Issue  in  an  action  of  trover.  Bar- 
rett V.  City  of  Mobile,  129  Ala.  179,  30  South. 
36,  87  Am.  St.  Rep.  64.  The  Judgment  Is  af- 
firmed, on  the  authority  of  the  above  case. 

Afilrmed. 

DOWDELL,  C.  J.,  and  DENSON  and 
SAYRE,  JX,  concur. 
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WEBB  T.  STATE. 
(Supreme  Court  of  Alabama.   Juoe  50,  1900.) 

1.  CBIHIHAL  LaW.({  753*)  —  InSTRI^CTIOITB  — 

AmBUATi;vB  Chaboe. 

Where  the  evidence  justified  the  refusal  of 
affirmative  charges  for  accused  aa  to  both  couQts 
of  the  indictment,  the  court  did  not  err  in  re- 
fasinc  the  affirmative  chance  as  to  the  fint 
connt,  because  it  gave  it  as  to  the  second,  though 
the  jury  returned  a  verdict  of  not  {fuilty  as  to 
the  second  and  guilt;  on  the  first. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1727 ;  Dec  Dig.  i  753.*J 

2.  Cbiminal  Law  (|  789*)  —  Ihbtbucxions — 

FORU. 

An  instmction  that,  If  the  jury  have  a 
reasonable  doubt  of  the  truth  of  the  statements 
as  testified  to  by  the  state's  witnesses  they  can- 
not convict  accused,  is  properly  refused,  because 
it  fails  to  hypothesize  materiality  of  the  state- 
ments. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1906;  Dec.  Dig.  S  789.*] 

3.  Cbihinal  Law  (J  780*)  —  In8tbuctions — 
.    MiBLEADiNO  Instructions. 

An  instruction  that  if,  after  coDsiderinx  the 
evidence,  unless  the  jury  can  say  that  they  nave 
a  fixed  opinion  of  the  troth  of  the  charge,  they 
ave  not  satisfied  beyond  a  reasonable  doubt,  and 
they  must  acquit,  is  properly  refused,  because 
misleading. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Law,  Cent.  Dig.  8  1906;  Dec  Dig.  I  789.*] 

4.  Cbiminal  Law  ({  796*)  — Imstbuctions  — 
Larouaob  Used. 

An  instruction  that  the  jury,  finding  ac- 
cused guilty,  "must"  aeaess  a  fine  of  not  less 
nor  more  than  certain  specified  sums,  is  prop- 
erly refused,  because  of  the  use  of  the  word 
"must,"  instead  of  the  word  "may." 

[Ed.  Note. — For  other  cases,  Eiee  Criminal 
Law,  Cent.  Dig.  fi  1932;  Dec  Dig.  §  79U.*] 

Appeal  from  Circuit  Court,  Slarengo  Coon- 
ty ;  J^bn  T.  Lackland,  Judge. 

Mitchell  Webb  was  convicted  of  Belling  In- 
toxicating liquors,  and  be  appeals.  AtBrmed. 

The  following  charges  were  refused  to  the 
defendant:  "(2)  If  you  bare  a  reasonable 
doubt  of  the  truth  of  tbe  statements  as  testi- 
fied to  by  the  state's  witnesses,  you  cannot 
convict  the  defendant  (3)  If,  after  consider- 
ing all  tbe  evidence  In  this  case,  unless  you 
can  say  that  you  have  a  fixed  opinion  of  the 
truth  of  the  charge,  you  are  not  satisfied 
beyond  a  reasonable  doubt,  then  you  should 
acquit.  (4)  If  the  jury  find  the  defendant 
guilty  under  tbe  first  count  of  the  Indictment, 
the  jury  must  assess  a  fine  of  not  lea*  than 
$20,  nor  more  than  $500." 

Canterbury  &  Olldra,  for  appellant.  Alex- 
ander M.  Garber,  Atty.  Gen.,  for  the  State. 

DENSON,  J.  There  are  two  counts  In  the 
indictment.  Tbe  first,  In  the  usual  form,  Is 
.for  selling  spirituous,  vluous,  or  malt  liq- 
uors without  a  license  and  contrary  to  law; 
while  the  second  is  for  selling  or  giving  away 
such  liquors  in  violation  of  a  local  prohibi- 
tion law.  The  indictment  was  filed  on  the 
4th  day  of  May,  1907.  At  the  request  of  the 
defendant  the  court  gave  in  his  favor  the 


general  affirmative  charge  as  to  the  Becond 
count,  but  refused  a  similar  charge  aa  to  tbe 
first  count. 

Upon  the  evidence  disclosed  by  the  record 
the  court  mi^t  properly  have  refused  both 
of  the  charges;  but  because  It  gfLve  one  of 
tbem  affords  no  valid  reason  for  the  argu- 
ment that  It  committed  error  In  refusing  the 
other.  Nor  does  the  fact  that  the  jury  re- 
tunied  a  verdict  of  not  guilty  as  to  the  sec- 
ond count  and  guilty  upon  the  first  furnish 
any  ground  for  predicating  error  of  tbe 
court's  ruling  refusing  the  afllrmatlve  charge 
requested  by  the  defendant  as  to  the  first 
count 

Charge  2  was  properly  refused.  Besides 
Other  Infirmities,  this  charge  possesses  that 
of  failure  to  hypothesize  materiality  of  the 
"statements"  of  the  witnesses. 

Charge  3  Is  misleading,  and  was  proi>erly 
refused,  on  the  authority  of  Adams'  Case, 
115  Ala.  90,  22  South.  612,  67  Am.  St  Rep.  1". 

Without  discussing  any  other  phase  of  the 
proposition  presented  by  charge  4,  It  suffices  to 
say  of  It  that  tbe  use  of  the  word  "must"  In- 
stead of  "may,"  therein,  condemns  the  chnrRe. 
Undoubtedly  tbe  testimony  tended  to  show 
defendant's  guilt  under  section  5076  of  the 
Code  of  1896.  and  that  section,  which  was  of 
force  all  over  Marengo  county,  authorized  the 
fine  assessed  by  the  Jury  and  the  punishment 
administered  by  the  court 

There  is  no  error,  and  the  judgment  la  af- 
firmed. 

Affirmed. 

DOWDELU  C.  J.,  and  SIMPSON  and 
MAYFIELD.  JJ.,  concur. 


CITY  OF  WOODLAWN  v.  DUBHAM. 

(Supreme  Court  of  Alabanuu    June  80,  1909.) 

1.  Eqditt  (8  214*)— Pleading— Mode  or  Ob- 
jEcnon. 

The  sufllciency  of  an  answer  to  a  bill  In 
equity  can  be  tested  only  by  pxceptions  thereto, 
and  not  by  demurrer  and  motion  to  strike. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S  487 ;  Dec.  Dig.  }  214.*] 

2.  EQU.ITT  (8  873*)- Heabino  on  Bill  and 
Answeb. 

Under  Chancery  Roles  35-37  (2  Code  1907 
pp.  1538,  1530),  a  cause  in  chaDcery  can  be 
set  down  for  bearing  on  tbe  lull  ana  answer 
without  taking  proof. 

[Eld.  Note.— For  other  eases,  see  Equity,  Cent 
Dfg.  I  711 ;  Dec  Dig.  I  373.*] 

3.  MUNICIPAI.  COBFOBATIOHB  (|  446*}— STBEET 

Ihpkovementb— Special  AsaESUCENTS— De- 
tenses. 

Tbe  owner  of  property  abutting  on  a  street 
improved  by  the  city  cannot  avoid  an  assetnment 
against  the  property  by  showing  that  the  im- 
provement was  not  done  in  acconiance  with  the 
contract,  as  that  defense  must  be  raised  at  tbe 
confirmation  of  the  asaesunent,  made  at  a  bear- 
ing of  which  he  had  notice  as  provided  hy  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  106G:  Dec  Dig.  I 
44C*J 
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Appeal  frran  Chancery  Court,  Jeffenou 
CouDty;  Alfred  H.  BenDers,  Chancellor. 

Suit  by  the  City  of  Woodlawn  againBt  J. 
A.  Durham.  From  a  decree  for  defeudant, 
plaintiff  ajipeals.  -ReTersed  and  rendered. 

Kennedy  &  B^Lllard,  for  appellant  Powell 
&  Blackburn,  for  appellee. 

MAYFIELD,  J.  The  sufficiency  of  an  an- 
Bn'er  to  a  bill  In  equity  under  our  law  and 
rules  of  chancery  practice  can  be  tested  only 
by  exceptions  thereto.  However  defective,  It 
cnnnot  be  stricken.  A  demurrer  to  an  an- 
swer In  equity  Is  unknown  to  our  chancery 
practice.  Of  course  a  cause  In  chancery  can 
be  set  down  for  bearing  on  the  bill  and  an- 
swer without  taking  proof.  May  t.  WllUanus, 
17  Ala.  23;  Glasser  t.  Meyrovltz,  119  Ala. 
152.  24  South.  514;  Chancery  Rules,  85.  30, 
end  37  (2  Code  1907.  pp.  1538,  1539);  SUns, 
Ala.  Ch.  PI.  &  Pr.  (  614.  The  court,  there- 
fore, properly  disallowed  complainant's  de- 
ninrrer  and  motion  to  strike  reqMmdent'a  an- 
swer, or  portions  thereof. 

The  bill  as  amended  was  to  declare  and  en- 
force a  Uen  In  fbror  of  the  appellant  munici- 
pality against  certain  abutttng  property  of 
appellee  for  street  find  sidewalk  Improve- 
ments made  the  municipality  In  front  of 
the  property.  The  municipality  was  author- 
ized by  its  diarter  to  make  the  improvements 
and  to  assess  and  levy  an  assessment  or  bet- 
terment tax  upon  the  property  In  question. 
Tbe  eliarter  provided  the  mode  by  which  the 
Improvemanta  of  the  streets  and  sidewalks 
shonld  be  made,  and  the  manner  In  which 
the  asMsaments  or  bettemiMit  taxes  diould 
be  made  and  levied  upon  the  abutting  prop- 
erty of  tbe  owners,  and  provided  for  notice, 
by  public  posters  or  by  publlcattwi  In  a  news- 
paper, to  the  owners  of  the  property,  to  con- 
test the  proceedings  to  assess  and  levy  the 
assessments  and  betterment  taxes,  and  pro- 
vided for  appeals  trmn  such  assessmeuta  and 
levies.  The  bill  averred  all  tbe  facts  neces- 
sary to  create  tbe  lien  vpoa  tlie .  property 
and  all  matters  necessary  to  show  the  right 
and  ronedy  to  enfOTce  It  In  equity.  In  fact, 
the  charter  of  the  munldpali^  and  the  act 
of  the  Legltfatore  confer  the  right  and  rem- 
edy under  tbe  facts  set  forth  In  tbe  bill. 
The  facts  as  averred  are  snbstantlally  pnnren. 

Tbe  appellee  attempted  to  avoid  the  as- 
sessment, levy,  and  liability  by  denying  that 
the  Improvement  In  front  of  bis  i>roperty 
was  well  dODG^  or  done  In  accordance  with 
tlw  spedflcatlonB  or  contract  between  tbe  city 
and  the  ccmtractors,  and  In  accordance  with 
the  charter  and  ordinance  provisions  on  the 
snbject,  and  averring  that  tbe 'work  &a  done 
waa  of  no  benefit  to  the  property,  and  that 
he  W88  charged  as  for  other  items  than  the 
improvementB.  These  questions  could  not  be 
litigated  in  this  snit.  He  should  have  made 
this  defense  at  the  confhrmation  of  the  as- 
sessments by  the  mmiicipal  board,  and  If  not 


satisfied  with  the  assessment  and  levy  made 
by  the  municipality  he  should  have  appealed 
from  that  assessment.  Then  he  could  have 
litigated  these  questions.  Notice  and  publica- 
tion of  the  hearings  for  the  assessments  and 
confirmation,  having  been  givm  as  provided 
by  law,  and  he  not  having  appeared  and  con- 
tested as  provided  by  law,  the  decree,  or- 
ders, or  Judgments  of  confirmation  were  bind- 
ing upon  the  property  owners. 

It  therefore  follows  that  the  decree  of  tbe 
chancellor  Is  erroneous,  and  the  amount  of 
the  tax  or  assessment  Is  made  definite  and 
certain,  it  being,  to  wit,  $102.81,  and  a  decree 
will  be  here  rendered  decreeing  that  com- 
plainant la  entitled  to  the  relief  prayed  in  Its 
bill,  and  that  respondent  be  perpetually  en- 
Joined  from  obstracting  the  alley,  as  prayed 
in  the  bill.  The  decree  Is  reversed  and  ren- 
dered. 

Reversed  and  rendered.  ' 

DOWDELI^  C.  J.,  and  SIMPSON  and 
DBNSON,  JJ.,  concur. 


PATE  V.  STATE. 
(Supreme  Court  of  Alabama.    Jpne  30,  1909.) 

1.  HOWCtDB  ffi  ISS*)  —  SELr-DBTEirSK  —  Bvi- 
DENCE— ADMISSIBILITT. 

Evideace  that  decedent  was,  according  to 
general  reputation,  a  dangerous  and  bloodthirsty 
man,  who  would  act  treacberousiy.  is  competent 
on  tlie  Isfeue  whether  accused  had  a  right  to 
think  that  his  life  was  in  danger. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CenL  Dig.  If  891-S97 ;  Dec.  Dig.  I  188.*] 

2.  Homicide  (|  188*)— Reputation  op  Decb- 
nENT-~Ev^»EncE— AninsaiBnjTT  —  "Chab- 

ACTBB." 

A  witQesB,  testifying  to  the  general  charac- 
ter of  decedent  In  the  commonity  in  which  the 
latter  lived,  could  also  testify  to  such  character 
in  tbe  community  in  which  the  witness  lived, 
eight  miles  dUtant,  though  tbe  witness  lived  in 
another  state  ;  "character"  being  tiie  repntatlon 
one  bears  in  the  neighborhood  in  which  he  may 
reside  or  in  which  be  is  known. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  391-397;  Dec.  Dig.  i  188.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  tp.  1061-1063.] 

3.  Cbiuiral  Law  (|  SOO*)— -Evidbkcic— TTh- 
cohmunicatbd  intentions. 

Accneed  cannot  testify  as  to  his  nncom- 
muaicated  intentions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  858;  Dec.  Dig.  8  390.*] 

Appeal  from  Circuit  Court,  Geneva  Coun- 
ty; H.  A.  Pearce.  Judge. 

Allan  Pate  was  convicted  of  manslani^ter 
In  the  first  degree,  and  be  apimla.  Beveraed 
and  ronanded. 

W.  O.  Unlkey,  for  appellant  Alexander 
M.  Garber,  Atty.  Gen.,  for  the  State 

SIMPSON,  J.  The  appellant  was  indicted 
for  murder  In  the  second  degree,  and  was 
convicted  of  manalaugbter  In  the  first  degree^ 
Tbe  witness  Jacobs  and  oaiers  bad  testified 
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that  the  deceased  was  a  dangerous,  blood- 
thirsty man,  partlcolarly  when  drinking,  and 
said  witness  was  asked  by  the  defendant,  on 
cross-examlntLtlon,  "whether  or  not  he  knew 
the  character  of  the  deceased  as  being  a  man 
that  would  slip  up  on  bis  adversary  and  take 
him  unawares."  The  state  objected  to  this 
question,  and  the  objection  was  sustained. 

If  the  general  character  of  the  deceased 
may  be  shown.  In  order  to  throw  light  upon 
the  fact  as  to  whether  the  defendant  bad  a 
right  to  think  that  hla  life  was  In  danger, 
there  seems  to  be  no  good  reason  why  the 
witness.  In  testifying  to  bis  general  charac- 
ter, may  not  be  asked  to  state  in  what  man- 
ner he  had  the  general  character  of  acting. 
If,  according  to  general  reputation,  he  was 
not  only  a  bloodthirsty  man,  but  one  who, 
lu  carrying  oat  bis  bloodthirsty  designs, 
would  act  stealthily  or  treacherously,  it  would 
furnish  an  additional  reason  why  one  should 
be  particularly  on  his  guard  against  him. 
It  Is  upon  this  principle  that  It  Is  allowable 
to  prove  that  the  deceased  was  in  the  habit  of 
carrying  a  concealed  weapon,  within  the 
knowledge  of  the  defendant.  State  t.  Ellis, 
30  Wash.  369.  70  Pac.  9C3 ;  Rodgers  t.  State. 
144  Ala.  32,  40  South.  ST2.  The  defendant  is 
presumed  to  know  the  general  reputation  of 
the  deceased,  as'  that  means  that  It  is  gen- 
erally known  In  the  community.  The  Su- 
preme Court  of  North  Carolina  holds  that  It 
is  competent  to  show  tlie  general  reputation 
of  the  deceased  for  a  particular  character  of 
violence,  to  wit,  that  his  reputation  was  that 
of  a  man  who  "would  walk  up  to  a  man  and 
ask  him  for  his  right  band  and  stick  a  knife 
in  bim  with  his  left  hand."  State  v.  Sumner. 
130  N.  C.  718,  721-723,  41  S.  E.  803,  803.  The 
court  erred  in  excluding  this  evidence. 

The  court  erred  lu  excluding  the  testimony 
of  the  witness  Caleb  CrutchSeld  as  to  the 
general  character  of  the  deceased  lu  the  com- 
munity In  which  the  witness  lived.  A  place 
eight  miles  distant  Is  practically  in  the  same 
community,  and  the  fact  that  an  imaginary 
state  line  runs  between  does  not  make  It  any 
the  less  the  same  community.  The  testimony 
only  showed  that  the  character  of  the  deceas- 
ed was  so  pronounced  that  It  extended  as  far 
as  eight  miles  from  his  home.  It  was  not 
testimony  as  to  the  character  which  the  de- 
ceased had  made  in  another  community,  but 
testimony  as  to  the  character  which  he  had 
made  at  his  home,  the  repute  of  which  had 
extended  thus  far.  Character  is  "the  reputa- 
tion he  bears  In  the  neighborhood  or  society 
In  which  he  may  reside  or  in  which  he  Is 
known."  McQueen  v.  State,  108  Ala.  55,  18 
Soutli.  843.  The  witness  testified  to  his  gen- 
eral character  lu  the  coinluuuity  in  which 
the  deceased  lived,  and  be  could  also  testify 
to  said  character  in  the  commuulty  In  which 
the  witness  lived. 

The  defendant,  in  testifying,  stated  that 
Just  before  the  killing  he  "walked  from  be- 


hind the  counter  towards  the  back  end.  to 
get  a  package  which  he  bad,  preparatory  to 
going  home."  The  state  moved  to  exclude 
that  part  of  said  expression,  and  the  court 
excluded  the  same.  The  defendant  Invokes 
the  rale  in  other  Jarisdlctlons,  and  Insists 
that  this  court  should  overrule  Its  decisions 
to  the  effect  that  a  witness  cannot  testify  as 
to  bis  uncommunlcated  Intentions.  This 
court  is  not  disposed  to  recede  from  Its  posi- 
tion. There  was  no  error  In  the  action  of  the 
court  in  excluding  said  testimony. 

The  Judgment  of  the  court  Is  reversed,  and 
the  cause  remanded. 
-  Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  DENSON  and 
MATFIELD,  JJ.,  concur. 


MONTGOMERY  IRON  WORKS   et  aL  v. 

CAPITAL  CITT  INS.  CO. 
(Supreme  Court  of  Alabama.   Jnne  30,  1909.) 

Apfeai.  and  Ebhob  (I  12(KI*)— RiTLiHO  o;t 

Appeal— Reu  AND — Interest. 

Ad  origiaal  decree,  haviDg  adjudged  the 
liability  of  defendant  B.  at  $9,2U0,  divided 
$5,520  as  principal  and  the  remaifider  for  io< 
tereat  from  the  filing  of  the  bill  on  June  17, 
1806,  was  reduced  as  to  the  principal  on  ap- 
peal to  $4,600,  but  the  decree  was  affirmed 
m  all  other  respects  and  the  cause  remanded. 
Held,  that  the  original  decree  entered  May  23. 
1904,  was  merely  corrected  on  appeal,  and  the 
trial  court  properly  calculated  interest  on  the 
amount  fixed  as  B-'a  liability  by  the  Supreme 
Court  from  June  17,  1896,  to  the  date  of  the 
decree,  and  took  snch  sum  as  a  new  principal 
on  which  to  allow  interest  from  that  date. 

[Ed.  Note.—For  other  cases,  see  .Appeal  and 
Error,  Dec  Dig.  {  1205.*] 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Action  between  tbe  Montgomery  Irou 
Works  and  othera  and  the  Capital  City  In- 
surance Company.  From  a  judgment  In  fa- 
vor of  the  latter,  the  former  appeaL  Af- 
firmed. 

See.  also.  164  Ala.  663,  44  South.  1044. 

Horace  Stringfellow,  for  appellants.  Gud- 
ter  &  Gunter,  for  appellee. 

PER  CURIAM.  The  original  decree,  as 
rendered  below,  adjudged  the  liability  of 
Baldwin  to  be  $9,200,  $3,520  being  principal 
and  the  remainder  interest  from  the  date  of 
the  filing  of  the  bill,  viz.,  June  17,  189a  On 
appeal  this  court  found  the  principal  sum 
erroneous,  holding  that  It  should  have  been 
$4,600  instead  of  $5,500.  As  to  Baldwin  tbe 
decree  appealed  from  was  In  all  other  re- 
spects affirmed,  but  the  cause  was  remanded 
for  further  proceedings  below.  Proceeding 
there,  the  court  calculated  the  Interest  on 
the  sum  fixed  by  this  court  from  June  17, 
1S9G,  to  the  date  of  tbe  decree  (May  23,  1904). 
corrected  by  this  court,  and,  constituting 
that  combined  sum  principal,  then  rendered 
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Judgment  for  that  sam,  with  Interest  thereon 
frtHD  May  23,  1904,  and  directed  execution  to 
so  issoe. 

As  we  understand  the  objection  to  the  de- 
cree, It  la  that  a  rest  on  Interest  should  not 
bare  been  taken  as  of  the  date  of  the  May 
23. 1904.  decree,  or,  otherwise  stated,  that  the 
Interest  accruing  up  to  May  23.  1901,  should 
uot  bare  been  treated  as  principal,  upon 
wbldl  Interest  was  chargeable.  The  conten- 
tion of  appellant  cannot  be  sustained,  anless 
the  decree  of  this  court  can  be  held  to  have 
annulled  the  decree  of  May  23,  1904,  render- 
ed by  the  city  court.  The  decree  here  can- 
uot  be  given  that  effect  As  to  Baldwin  the 
decree  of  May  23,  19(M,  was  affirmed  as  ren- 
dered, except  that  the  amount  thereof  was 
found  by  this  court  to  t>e  excessive.  This 
court  took  the  course  of  correcting,  not  of 
reversing,  the  decree  below  In  that  particular. 
The  correction  was  accomplished  by  the  sub- 
stitution of  a  correct  sum  for  the  incorrect 
sum  adjudged  in  the  decree  of  May  23,  1904. 
The  effect  of  the  course  end  action  taken 
was  not  to  render  a  decree  here  in  lieu  of 
that  the  city  court  should  have  rendered.  If 
8uch  had  been  the  purpose  of  jthls  court,  it 
could  only  have  done  so  by  reversing  that 
decree  in  the  particular  in  which  it  was  found 
erroneous,  and  then  either  remanding  the 
cause  for  the  ascertainment  by  the  lower 
court  of  the  principal  sum  for  which  Bald- 
win was  liable,  or  proceeding  here  to  ren- 
der the  decree  that  should  have  been  ren- 
dered in  ascertainment  and  adjudication  of 
tlie  principal  for  which  Baldwin  was  so  lia- 
ble. Avoiding  either  of  these  courses,  this 
court  sustained  the  decree  as  to  Baldwin's 
liability,  after  merely  correcting  it  as  to 
amount  of  the  principal.  The  interest  was, 
of  course,  merged  into  the  principal,  and  in- 
to the  judgment  of  May  23,  1904,  and  the  ag- 
gregate of  that  sum  created  a  new  principal, 
upon  which,  from  May  23.  1904,  interest  was 
chargeable.  The  court  below  so  ruled,  and 
its  action  must  be  sustained. 

Afflnned- 

SATHE,  J.,  not  sitting. 


ANDREWS  BURTON. 

(Supreme  Court  of  Alabama.    June  30,  1009.) 

1.  Appeal  and  Ebrob  (|  532»)— Recobd— Im  • 
tebuediatb  courts. 

The  asBlgnmeut  of  error  of  defendant  in 
an  action  commenced  before  a  justice  and  first 
appealed  to  the  circuit  court,  that  the  record 
shows  no  Judgment  was  rendered  in  the  justice 
court,  is  without  merit,  where  the  recitaU  of 
the  appeal  bond  executed  by  defendant  to  carry 
tbe  case  to  the  clzeait  court  show  a  certain 
jud^eot  for  plaintilf  was  rendered  by  the 
,  justice. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2390;  Dec.  Dig.  i  532.*] 


2.  Appeal  and  Ebbob  (j  223*)— Objectioh 
Not  Made  Below. 

Objectloa  that  the  Judgment  was  for  more 
than  claimed  in  the  complaint  cannot  be  m&de 
for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1347;  Dec.  Dig.  I  223.*] 

3.  APPUL  and   EBBOR  ({1062*)-.fPUBENTAT 

nON  OF  Objections— Questions  in  In* 

TEBUEDIATE  COUBTS. 

Under  Code  1907,  §  4720,  providing  that  a 
case  appealed  from  a  justice  to  the  circuit  court 
must  K  tried  de  novo,  without  regard  to  any 
defect  in  process  or  proceedings  before  tbs 
justice,  the  poiut  that  no  papers  in  the  case 
and  no  officially  signed  statement  of  the  caste 
and  of  the  judgment  rendered  by  the  justice  in 
the  cause  were  returned  by  the  Justice  to  tbe 
circuit  court  even  if  havinz  merit,  was  waived 
by  not  being  maSe  in  the  circuit  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1133 ;  Dec.  Dig.  |  1082.*] 

Appeal  from  Circuit  Court,  Chambers  Coun- 
ty;  S.  L.  Brewer,  Judge. 

Action  by  Charles  Burton  against  Walter 
Andrews.  From  a  judgment  of  the  circuit 
court  for  plaintiff,  on  appeal  by  defendant 
from  a  justice,  defendant  again  appeals.'  Af- 
firmed. 

B.  M.  Oliver  and  R.  B.  Barnes,  for  appel- 
lant   Hlnes  Sc  Fuller,  for  appellee. 

DENSON,  J.  This  action  was  commenced 
before  a  Justice  of  the  peace.  From  the  judg- 
ment rendered  by  the  Justice  against  the  de- 
fendant he  appealed  to  the  circuit  court 
Id  that  court  trial  was  had,  and  Judgment 
was  rendered  on  the  verdict  of  a  jury  against 
the  defendant  for  $53.66.  The  defendant  has 
appealed  the  cause  to  this  court  and  seeks 
a  reversal  on  account  of  supposed  fatal  de- 
fects In  tbe  record  of  the  proceedings ;  there 
being  no  bill  of  exceptions. 

First  it  is  assigned  for  error  that  the  rec- 
ord shows  that  no  Judgment  was  rendered 
In  the  Justice  court;  second,  that  the  Judg- 
ment in  the  circuit  court  Is  for  an  amount 
greater  than  that  claimed  in  the  complaint ; 
and,  third,  that  the  record  shows  that  no  pa- 
pers, and  no  officially  signed  statements  of 
the  case  and  of  the  Judgment  rendered  by 
him  in  tbe  cause  of  Charles  Burton  v.  Walter 
Andrews,  were  returned  by  the  justice  of  the 
peace  to  the  clerk  of  tbe  circuit  court  In 
the  appeal  bond  executed  by  the  defendant 
to  carry  the  cause  to  the  circuit  court,  the 
recitals  show  that  a  Judgment  was  rende1-ed 
by  the  Justice  In  favor  of  the  plaintiff  and 
against  tbe  defendant  In  the  sum  of  $o0. 
Therefore  the  first  assignment  of  error  Is 
without  merit  Oklahoma,  etc.,  Co.  v.  Kaupp, 
136  Ala.  029,  33  South.  868,  and  cases  there 
cited. 

The  record  shows  that  the  point  presented 
by  the  second  ground  of  error  was  not  madt, 
in  the  circuit  court ;  hence  It  is  without  mer- 
it in  this  court  Smith  v.  Dick,  95  Aia.  311, 
10  South.  S45. 

If  the  point  made  by  the  third  ground  of 
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error  oBsigned  ever  paesessed  merit  (Larcfaer 
r.  Scott,  2  Ala.  40;  McAIpln  t.  Pool,  BUnor. 
SIA;  Oklaboma  etc,  Co.  t.  Kaupp,  Bupra), 
It  waa  waived  bf  the  appellant's  failure  to 
make  it  In  the  circuit  court.  Code  1907,  I 
472a 

There  la  no  error  In  the  record,  and  the 
Judgment  ot  the  circuit  court  must  be  af- 
firmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
IfATFIELD,  JJ.,  concur. 


MAX  V.  STATE. 
(Supreme  Court  of  Alabama.   June  SO,  1009.) 

1.  Labceht  (8  32*)— Indictment— OwNEBSHiP 
or  Pbopebtt. 

A  buyer  of  a  buggy,  title  to  which  is  to 
remain  la  the  seller  until  the  price  is  paid,  who 
obtains  possession  thereof,  and  who  deJirers  it 
to  a  third  person  for  delivery  to  the  seller, 
has  the  title  as  against  all  except  the  seller 
until  the  third  person  has  delivered  the  same 
to  the  seller;  and  an  indictment  for  the  lar- 
ceny thereof,  committed  while  the  same  was 
In  posseBsion  of  the  third  person,  properly 
laid  the  ownership  in  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
CenL  Dig.  S  81;   Dec.  Dig.  {  S2.*] 

2.  LAbcent  (8  40*)— Issues  akd  Pboof. 

One  may  be  convicted  of  grand  larceny 
tinder  an  indictment  alleging  the  value  of  the 
property  stolen  at  $100,  on  the  state  proving 
that  It  was  worth  |25  or  over. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  8  125 ;  Dec  Dig.  {  40.»] 

Appeal  from  Criminal  Court,  Jefferson  Coun- 
ty;  S.  L.  Weaver,  Judge. 

Andrew  May  waa  convicted  of  grand  lar- 
ceny, and  he  appeals.  Affirmed. 

The  Indictment  charges  that  Andrew  May 
feioniously  took  and  carried  away  one  buggy, 
the  property  of  Lula  Harris,  of  the  value  of 
$100.  It  seems  from  the  evidence  that  Lula 
Harris  purchased  the  buggy  from  one  Mat- 
thews, who  retained  title  in  the  buggy  until 
it  was  paid  for;  but  the  buggy  was  still  In 
the  possession  of  Lula  Harris,  and  had  not 
been  returned  to  Matthews.  It  appears,  fur- 
ther, from  the  evidence,  that  Lula  Harris 
contemplated  going  to  Savannah,  end,  not 
having  paid  for  the  buggy,  she  turned  it  over 
to  Bob  Battle  to  be  delivered  to  Mr.  Mat- 
thews; but  he  kept  it  at  the  home  of  Lula 
Harris  for  about  a  month,  when  It  was  sto- 
len. Williams  was  called  as  a  witness  by 
the  state,  and  was  asked,  "Was  it  reported 
to  you  about  the  loss  of  your  buggy?"  and 
answered,  "Yes."  "Did  you  find  that  bug- 
gy?" and  answered;  "I  found  the  buggy  in 
Louisville,  Ky.  I  got  it  there."  "Was  that 
buggy  ever  identified  ?"  answered,  "Tes." 
"Did  you  have  a  description  of  the  buggy?" 
answered,  "Yes."  "Did  the  buggy  that  you 
found  in  Louisville,  Ky.,  fill  the  description?" 
answered,  "Yes ;  the  buggy  filled  the  descrip- 


tion." "Did  you  bring  tne  tmggy  back?"  an- 
swered, "Yes;  I  had  it  shipped  back."  "Did 
any  one  in  the  presence  of  defendant  In  Lou- 
isville make  any  statement  in  regard  to  the 
defendant?"  answered,  **Tes ;  a  policeman  in 
the  presence  of  defendant  in  Louisville  stat- 
ed that  the  defendant  was  trying  to  sell  the 
horse  and  buggy  there."  Objection  was  in- 
terposed to  each  question,  and  overruled, 
and  motion  made  to  exclude  the  answers 
thereto,  which  was  overruled.  It  was  shown 
by  other  evidence  that  Andrew  May  was 
seen  with  the  buggy  in  Birmin^iam,  and 
that  it  waa  the  buggy  of  Lula  Harris. 

The  following  charges  were  refused  to 
the  defendant:  "(3)  Unless  you  believe  from 
the  evidence  beyond  all  reasonable  doubt 
that  the  buggy  alleged  to  have  been  stolen 
was  at  the  time  of  the  alleged  felonious  tak- 
ing of  the  value  of  flOO,  you  must  find  the 
defendant  not  guilty."  "(5)  I  change  you  as 
a  matter  of  law  under  the  undisputed  evi- 
dence in  this  case,  if  yon  believe  such  evi- 
dence, yon  cannot  find  that  Lula  Harris  was 
in  possession  of  tlie  said  buggy  at  the  time 
of  the  alleged  felonious  taking.  I  charge 
yon  that  if  yon  believe  the  evidence  yon  can- 
not find  that  Lula  Harris  was  the  owner  of 
the  buggy  alleged  to  have  been  stolen  at  the 
time  of  the  alleged  taking."  "(8)  I  charge 
you  that  if  you  believe  the  evidence  in  this 
case  you  must  find  that  Bob  Battle  was  the 
person  in  possession  of  the  property  alleged 
to  have  been  stolen,  and  the  ownership  of 
such  property  should  have  been  laid  in  him." 

(9)  Affirmative  charge  for  the  defendant 

(10)  Same. 

The  following  portions  of  the  oral  chatge 
of  the  court  were  excepted  to:  "It  appears 
from  the  evidence  that  Bob  Battle  was  In 
possession  of  the  buggy.  If  you  believe  from 
the  evidence  that  he  held  possession  tot  LnIa 
Harris,  or  for  both  Lula  Harris  and  P.  D. 
Matthews,  I  charge  yon  t^t  the  ownership 
of  the  buggy  was  properly  laid  in  Lula  Har- 
ris"— and  "If  yon  believe  from  the  evidence 
that  Bob  Battle  was  holding  possession  of 
the  buggy  until  the  debt  upon  the  same  was 
settled,  then  I  charge  yon  that  the  owner- 
ship was  properly  laid  id  Lula  Harris." 

Gaston  &  Pettus,  for  appellant  Alexan- 
der M.  Garber,  Atty.  Gen.,  for  the  State. 

ANDERSON,  J.  Lula  Harris  was  the  own- 
er of  the  haggy,  notwithstanding  she  held 
under  a  conditional  sale  from  Matthews, 
who  had  a  claim  or  title  thereto,  and  the 
ownership  could  have  been  laid  In  her.  She 
had  the  possession  and  control  of  same,  and 
the  title  thereto,  as  against  all  except  her 
vendor,  Matthews.  It  Is  true  she  delivered 
It  to  Battle  to  return  to  Matthews  before 
leaving  for  Savannah;  but  it  was  taken 
from  her  agent  before  he  delivwed  It  to  Mat- 
thews, whose  possession  was  her  possession, 
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and  she  could  not  have  been  ousted  ot  ber 
owDersblp  of  said  buggy  until  It  was  restored 
to  the  vendor,  Matthews.  There  was  no  re- 
Terslble  error  In  the  oral  charge  of  the  conrt, 
excepted  to,  or  in  refusing  charges  S,  6,  8, 
and  A,  requested  by  the  defendant 

There  was  no  orror  In  refusing  charge  S 
requested  by  the  defendant.  The  state  did 
not  have  to  prove  that  the  buggy  was  worth 
1100,  bat  could  convict  for  grand  larceny  if 
it  was  worth  $25  or  over. 

There  was  no  error  In  refusing  charges  8 
and  10  requested  by  the  defendant 

The  ruling  of  the"  trial  court  upon  the  evi- 
dence was  either  free  from  error  or  was  er- 
ror without  Injury. 

The  Judgment  of  the  criminal  court  Is  af- 
firmed. 

Affirmed. 

DOWDEIX.  G.  J.,  and  McCLELLAN  and 
SAYBBL  JX,  concnr. 


BBNTLET  et  aL  v.  BABNES. 
(Supreme  Court  of  Alabama.    June  SO,  1009.) 

1.  PABTiea  n  85*)— Necessabt  Pabties— Dk- 

One  cfcnnot  be  made  a  party  complainant 
without  his  consent,  and  when  be  Is  a  necessary 
party,  and  refuses  to  be  made  a  party  complain- 
ant he  most  be  made  a  party  defendant 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  58  54,  55;  Dec.  Dig.  {  35.«] 

2.  EQUITT   (j  273*>— PLEADIN&— Amsndmmt 

Arm  Dbudbrkb  —  Multifauovsness  — 
Elkction. 

Complainant  may,  after  the  suBtalning  of 
a  demarrer  to  his  bill  for  mnltifariousness, 
Mlect  which  of  tbe  purposes  of  the  bill  he  will 
insist  on,  and  a  bill  so  amended  is  not  objec- 
tionable for  departure. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  1662;  Dec;  Dig.  I  273.*] 

3.  SPECinc  Pebfobhanck  (S  28*)— Contbactb 
— Enfoboement. 

That  a  purchaser  of  real  estate.  In  seek- 
ing to  enforce  the  contract  to  convey,  seeks  to 
require  the  vendor  and  a  third  person,  to 
whom  a  part  of  tbe  property  had  Ixien  convey- 
ed with  knowledge  of  the  interest  of  the  pur- 
chaser, to  account  for  the  proceeds  of  such 
property  sold  and  converted,  does  not  change 
the  nature  <tf  the  contract,  which  relates  to 
land. 

[Ed.  Note.— For  other  eases,  see  Specific  Per- 
formance, Dec  Dig.  I  26.*] 

4.  Sfbcifio  Pebfobhanck  (S  43*>— Pabt  Pxb- 
FOKHASCT— Effect. 

A  parol  contract  to  convey  land,  executed 
by  the  payment  irf  iba  pniehase  money  and  the 
delivery  ot  iMssession  of  the  property,  is  en* 
forceable,  notwithstanding  the  statute  of  frauds. 

lEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  I  130;  Dec.  Dig.  S  43.*] 

5.  Specific  Pebfobmance  <S  65*)— Contbactb 

ENFOBCEABLB— GXKCUTIOn  OF  Contbacts. 
A  contract  binding  one  to  convey  real  es- 
tate to  another  on  the  latter  taking  up  mort- 
gages thereon,  executed  by  the  payment  of  the 
price  and  the  delivery  of  the  possession  of  the 
property,  is  not  fully  executed,  and  tbe  latter 


may  compel  the  executios  ot  a  conveyance  of 
tbe  legal  iJtla 

[Ed.  Note.— For  other  eases,  see  Specific  Per- 
formance.  Cent  Dig.  1 196;  Dec  Dig.  1 65.*] 
6.  Bpeoifio  Pekfobmanoe  9  106*)— Pabtieb. 

One  taking  with  notice  a  conveysnce  of 
the  property  from  a  vendor  occupies  the  posi- 
tion of  a  trustee  with  the  vendor,  and  is  a 
proper  party  in  a  suit  by  the  purchaser  to 
compel  tbe  specific  performance  of  the  con- 
tract to  convey  and  to  account  for  the  proceeds 
of  the  property  sold  and  converted. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.    343 ;  Dee.  Dig.  S  106.*] 

Appeal  from  Chancery  Court,  Covington 
County;  L.  D.  Gardner,  Chancellor. 

Suit  by  W.  R.  Barnes  against  A.  J.  Bent- 
ley  and  another.  From  a  decree  for  com- 
plalnant,  def^dants  appeal.  Affirmed. 

C.  E.  Reld  and  Powell,  Albrltton  &  Al- 
brltton,  for  appellants.  Foster,  Samford  & 
Prestwood  and  Henry  Oi^,  for  a^>eUe& 

SIMPSON,  J.  This  case  was  before  this 
conrt  at  a  previous  term,  and  a  full  state- 
ment of  the  case  as  it  then  stood  will  be 
found  In  Bentley  et  al.  v.  Barnes,  166  Ala. 
669,  47  South.  159.  In  that  case  tbe  bill  was 
held  to  be  multifarious. 

According  to  the  original  bill  It  was  al- 
lied that  said  Bentley,  being  the  o-vm&e  of 
certain  real  estate,  agreed  with  the  com- 
plainant to  convey  the  same  to  him.  If  com- 
plainant would  take  up  certain  mortgages 
thereon;  that  complainant  did  take  up  said 
mortgages,  and  was  placed  In  tmssesston  of 
said  property  by  said  Bentley ;  but  that  aft- 
erward said  Bentl^  excluded  complainant 
from  possession  and  continued  to  carry  on 
tbe  turpentine  business  on  said  land.  Sub 
sequent  to  the  former  decision  of  this  courtr 
for  the  purpose  of  eliminating  the  multi- 
farious feature  of  said  bill,  the  same  was 
amended,  by  striking  out  all  provisions  seek- 
ing the  setUement  and  accounting  of  the 
partnership  of  W.  R.  Barnes  &  Co.,  and  the 
bill  as  It  now  stands  seeks  only  the  specIO'' 
performance  of  the  contract  to  convey  the 
property,  and,  as  Incident  thereto,  that  said 
Bentley  be  held  to  be  a  trustee  in  Invltum 
of  the  property,  while  the  complainant  was 
kept  out  of  the  possession  thereof,  and  that 
said  Bentley  and  the  Ash-Carson  Company, 
to  whom  said  Bentley  had  conveyed  part 
of  tbe  property  with  full  knowledge  of  the 
interest  of  complainant  therein,  be  required 
to  pay  to  the  complainant  the  amount  dm 
for  proceeds  of  the  property  sold  and  con- 
verted while  plaintiff  was  kept  ont  of  posses- 
sion by  them.  The  Naval  Stores  Company 
is  Interested  with  the  complainant  In  the 
property,  and  the  bill  alleges  that  said  com- 
pany refused  to  be  made  a  party  complain- 
ant to  this  bill,  On  which  refusal  the  com- 
plainant makes  said  company  a  party  de- 
fendant to  the  bill. 

The  first  Insistence  of  appellee  Is  that 
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Bald  Naval  Stores  Conyiaiv  la  a  neceaaary 
party  complainant,  and  that  the  making  of  it 
a  party  defendant  does  not  flatiafy.  that  re- 
quirement A  party  cannot  be  made  a  jiar- 
ty  complainant  wlUiont  his  consent,  and 
when  be  is  a  necessary  party,  and  r^ses 
to  be  made  a  party  complainant,  the  prtqwr 
course  la  to  make  him  a  party  defendant. 
15  Ency.  PI.  &  Fr.  672,  073,  988.  990;  1  Dan. 
Oh.  Pr.  27a 

It  Is  next  insisted  that  the  hill  as  amend- 
ed Is  an  entire  departure  from  the  original 
bill,  because  the  main  parpose  of  that  bill 
was  to  settle  the  partnership  of  W.  B. 
Barnes  &  Co.  There  is  no  force  In  this  con- 
tention. When  s  demurrer  Is  sustained  for 
multifariousness.  It  is  manifestly  the  right 
of  the  complainant  to  select  which  of  the 
purposes  of  the  original  bill  he  will  Insist 
on. 

It  Is  next  insisted  that  the  bill  is  without 
equity,  because  the  contract  which  It  seeks 
to  enforce  has  been  executed.  This  position 
Is  not  tenable.  The  contract  related  to  land, 
and  the  fact  that.  In  enforcing  his  contract, 
the  complainant  se^s  also  to  require  the 
defendants  to  account  for  that  part  of  the 
property  y^blch  has  been  dlsconverted  Into 
personal  property'  and  disposed  of,  does  not 
change  the  nature  of  the  contract  While 
the  payment  of  the  purchase  money  and  the 
dellT^  of  possession  of  the  property  re- 
lieves the  contract  of  the  statute  of  frauds, 
yet  the  contract  Is  not  fully  executed,  and 
the  complainant  has  a  right  to  bare  It  com- 
pletely executed  by  the  conv^ance  of  the 
legal  titl&  Brewer  v.  Brewer  &  Sagen,  19 
Ala.  481,  488;  Arrlngton  v.  Porter.  47  Ala. 
714,  721 ;  BreltlIng*B  Adm'r  r.  Clarke  ft  Co., 
49  Ala.  450.  452. 

Without  rehearsing  the  rules  with  regard 
to  multifariousness,  which  were  stated  In 
this  case  when  It  was  before  this  court  at 
a  previous  term,  we  hold  that  the  bill  as  It 
now  appears  is  not  multifarious.  The  Ash- 
Carson  Company,  by  taking  an  Interest  in 
the  property  with  Bentley  with  full  notice, 
occupies  the  same  position  as  a  trustee  In 
Invltum  as  said  Bentley,  and  It  la  proper  to 
make  all  persons  through  whose  hands  the 
proceeds  of  the  property  has  passed  parties 
defendant  22  Encyc.  PI.  ft  Pr.  109;  De- 
catur Land  Co.  t.  Cook  (Ala.)  27  South.  550. 

The  decree  of  the  chancellor  is  affirmed. 

Affirmed. 

DOWDELL.  O.  J.,  and  DENSON  and 
MAYFIELD,  JJ.,  concur. 


CABNLET  T.  STATE. 

(Supreme  Court  of  Alabama.    June  30,  1909.) 

1.  Cbiuinai.  Law  (8  218*)  —  Warrant  —  Re- 
turn. 

■  Where  the  afSdavit  and  warrant  were  iu 
fact  returned  to  the  county  court,  and  the  trial 


was  had  In  and  by  such  court,  and  oot  by  the 
Judge  thereof,  as  distinguished  from  the  court. 
It  was  not  a  fatal  defect  that  the  warrant  was 
returnable  to  the  judge,  and  not  to  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  452;  Dee.  Dig.  i  21&*j 

2.  I^USBAND  AND  WIFE  (S  812*)— AbANDOH- 
UENT— ISSUES  AND  Proofs. 

Where  accused  was  charged  conjunctively 
with  abandonment  of  both  wife  and  child,  in 
violation  of  Code  1907.  |  7843,  the  proof  must 
show  an  abandonmeut  of  both  in  order  to  sus- 
tain a  conviction. 

[Ed.  Note.— For  other  cases,  sec  Husband  and 
Wife,  Dec.  Dig.  S  312.*] 

3.  Husband  and  Wife  (S  812*)— abandon • 
UENT— Proof. 

Where  accused  was  diarfied  with  abandon- 
ing bis  wife  and  child,  proof  of  the  njairlage 
and  of  the  paternity  of  the  child  allied  to 
have  been  abandoned  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  |  312.*] 

4.  Witnesses  (|  61*)— HuasAno  Avn  WmB^ 
Abandonuent. 

A  wife  is  a  competent  witness  against  her 
husband  in.  a  prosecution  for  abandonment 

[EA.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  61.*] 

5.  Witnesses  (|  61*)— Husband  and  Wife— 

.  PATEMITT— ABANDOniCEHT. 

In  a  prosecution  of  a  husband  for  the 
alleged  abandonment  of  his  wife  and  child,  evi- 
dence of  the  wife  that  accused  was  the  fSther 
of  the  child  was  competent. 

fEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  163,  174 ;  Dec.  Dig.  S  61.*] 

6.  Husband  Airn  Wife  ({  313*)— Abahdoit* 
jient—Patebnitt— Evidence. 

Where,  Iu  a  proaectition  for  abandonment 
of  a  wife  and  child  born  out  of  wedlock,  ac- 
cused denied  the  paternity  of  the  child,  accused 
was  entitled  to  testify  that  be  was  not  the 
father,  and  to  prove  by  another  witness  that 
SQch  witness  had  had  intercourse  with  the  wife 
within  the  period  of  gestation  of  the  child  whose 
paternity  was  iu  issue. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Dec.  Dig.  |  313.*] 

7.  Criminal  Law  (j  420*)—Hearsat— Aban- 
donment—AouLTERr. 

Id  a  prosecution  for  abandonment,  adul- 
tery of  the  wife  cannot  be  proved  by  hearsay  or 
rumors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  973-083;  Dec.  Dig.  {  420.*] 

8.  Husband  and  Wife  (8  305*)- Abakdoh- 

MENT— Misconduct  of  W'ife, 

Code  1!)07,  8  7843,  defines  a  vagrant  to 
consist  of  "an^  able-bodied  person  who  shall 
abaodoQ  his  wife  and  child  or  either  of  them 
without  just  cause,  leaving  them  without  suffi- 
cient means  of  subsistence  or  in  danger  of  be- 
coming a  public  charge."  Held,  that  such  act 
does  not  make  it  a  crime  to  abandon  a  wife  and 
child  on  all  occasioDS,  nor  where  accused  mar- 
ried his  wife  after  the  institution  of  bastardy 

firoceedings  against  him,  and  he  was  fraudu- 
eotJy  induced  to  believe  that  he  was  the 
father  of  the  child,  which  he  subsequently  dis- 
covered was  not  80. 

WEd.  Kote.~For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  I  1103 ;  Dec  Dig.  |  S05.*] 

Appeal  from  Geneva  County  Court;  P.  N. 
Hickman.  Judge. 

Tat  Caruley  was  convicted  of  abandonment 
and  he  appeals.   Reversed  and  remanded. 
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W.  O.  Hulkey,  for  appellant  Alexander 
IL  Garber,  Atty.  Oen..  for  tbe  State. 

BCATFIELD,  J.  The  defendant  was  charg- 
ed and  oooTicted  of  vagrancy  by  abandoning 
bis  wife  and  child,  aa  declared  and  defined  by 
section  7843  of  tbe  Code  of  1907.  The  prose- 
cution was  instltated  by  affidavit  and  war- 
rant made  returnable  to  the  "Judge  of  the 
county  court  of  Geneva  county."  The  local 
acta  for  that  county  (Loc.  Acts  1903,  p.  40) 
created  the  Geneva  county  court,  conferring 
crimlual  Jurisdiction  oo  tbe  court  to  try  mle- 
demeanors,  and  provided  that  prosecutions 
might  be  had  In  such  court  by  the  transfer 
of  Indictments  from  the  circuit  court,  or  by 
affidavit  and  warrant  made  returnable  to 
that  conrL 

It  Is  first  insisted  by  appellant  that  aa  the 
warrant  In  this  case  was  made  returnable  to 
the  Jntlge  of  the  county  court,  and  not  to  the 
-court,  the  court  acquired  no  Jurisdiction. 
This  contention  cannot  be  sustained.  The 
affidavit  and  warrant  were  aa  a  matter  of 
fact  returned  to  the  court,  and  the  trial  was 
had  In  and  by  tbe  county  court,  and  not  by 
the  Judge,  as  dlatlogulshed  from  the  court. 
Moreover,  the  warrant  provides  that  the  de- 
fendant "shall  appear  at  the  next  term  of 
the  county  court  of  Geneva  county  and  from 
time  to  time  until  discharged  by  law."  The 
rights  or  the  results  could  not  have  been  dif- 
ferent, had  the  warrant  recited  that  It  was 
rptuniable  to  the  "county  court." 

It  is  unnecessary  to  decide  in  this  case 
whether  a  man  must  have  both  a  wife  and 
child  in  order  to  be  guilty,  under  the  statute 
(Code  1907.  I  7S43>,  of  abandoning  either. 
The  defendant  in  this  case  was  charged  con- 
junctively of  abandoning  both,  and,  of  course, 
the  proof  must  correspond  with  the  charge. 
Tbe  offense  must  be  proven  as  alleged.  The 
defendant  was  also  charged  with  abandoning 
"his"  wife  and  chlid,  not  those  of  some  other 
person ;  and,  of  course,  this  allegation  must 
be  proven.  Proof  of  the  marriage,  together 
with  that  of  the  paternity  of  the  child  al- 
leged to  have  been  abandoned,  was,  therefore, 
both  proper  and  necessary.  The  undisputed 
testimony  showed  the  marriage,  and  the 
birth  of  the  child  before  the  marriage ;  and 
the  court  did  not  err  in  allowing  the  wife 
(she  being  a  competent  witness  against  the 
husband  in  this  particular  case)  to  testify 
that  ber  hustmnd.  the  defendant,  was  the  fa- 
ther of  the  child. 

For  the  same  reason  the  court  erred  In  de- 
clining to  allow  the  defendant  to  deny  or 
disprove  that  he  was  the  father  of  tbe  child. 
The  fact  that  it  was  born  out  of  wedlock  is 
not  conclusive  proof  of  the  paternity,  when 
that  fact  Is  a  material  issue,  as  It  Is  in  this 
case.  Of  course,  If  the  question  should  arise 
coliateraliy,  it  might  be  conclusive,  but  not 
when  the  paternity  is  a  material  issue,  and 
certainly  not  when,  aa  in  this  case,  It  Is 
shown  that  the  child  was  bom  before  mar- 
riage and  wUIe  tbe  mother  was  a  single  wo- 1 
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man.  Tbe  case  ot  uaii  v.  state,  100  Ala.  86^ 
14  South.  867,  does  not  deny  proof  of  auch 
facts,  but,  on  the  contrary,  recognizes  the  ad- 
thisslblllty  and  relevancy  thereof.  If  it  does 
not  so  decide.  This  court,  in  that  case,  con- 
struing a  similar  statute,  said  that  the  stat- 
ute "cannot  be  construed  to  mean  that  It  is 
criminal  under  any  and  all  circumstances « 
for  the  husband  to  abandon  the  wife.  Be 
may  do  so  for  divorcible  cause."  In  Camey'c 
Case,  84  Ala.  10,  4  South.  285,  It  was  held 
that.  If  the  wife  be  guilty  of  adultery,  the 
husband  may  abandon  her  without  violating 
tbe  statute.  These  cases  bold,  however,  that 
neither  adultery  of  the  wife  after  abandon- 
ment, nor  adultery,  can  be  proven  by  heai^ 
say  testimony  or  by  mere  rumors.  Therefore 
such  evidence  was  properly  disallowed  on 
this  trial. 

Tbe  defendant  should  have  been  allowed 
to  prove,  however,  by  the  witness  Carnley, 
that  the  witness  had  had  sexual  Intercourse 
with  defendant's  wife  within  the  period  of 
gestation  as  to  tbe  child,  tbe  paternity  of 
which  was  In  question.  It  is  uudenied  that 
the  husband  and  wife  had  sexun!  Intercourse 
with  each  other  before  their  marriage,  and 
tliat  bastardy  proceedings  were  pending 
against  the  defendant,  as  to  the  child  In  ques- 
tion, when  the  marriage  took  place.  Tbe 
wife  claimed,  and  was  allowed  to  testify  ou 
this  trial,  that'  the  defendant  was  the  father 
of  the  child,  and  was  the  only  person  who 
bad  ever  had  sexual  intercourse  with  ber. 
If  the  defendant  was  the  father  of  the  child, 
he  did  right  in  condoning  the  wrong  by  mar- 
rying the  woman  and  thus  legitimatizing  the 
bastard ;  but.  If  he  was  not  tbe  father  of 
tbe  child,  then  he  was  wronged,  and  we  are* 
not  prepared  to  say  that  the  law  wonld  re- 
quire him  to  live  and  support  the  woman  who 
had  been  guilty  of  perpetrating  the  wrong 
upon  him,  after  he  had  discovered  that  she 
had  lived  In  adultery  with  other  men  and 
that  he  was  not  tbe  father  of  the  child.  It 
would  be  a  harsh  law  that  would  require  a 
man  to  live  with  a  woman  aa  her  husband, 
and  to  provide  and  care  for  ber  and  her 
child,  when  he  knon-s  that  he  is  not  the  fa- 
ther of  the  child. 

The  statute  does  not  make  It  a  crime  to 
abandon  tbe  wife  or  (dilld  on  all  occasions, 
but  makes  It  a  crime  only  when  he  abandons 
them  "without  juat  cause."  Of  course,  proof 
of  the  paternity  of  the  child  or  of  tlie  in- 
fidelity of  the  wife  should  not  be  made  by 
mere  rumors,  suspidons,  or  liearsay  evi- 
dence ;  but  a  part  of  tbe  evidence  offered  by 
the  defendant  was  not  hearsay.  It  was  di- 
rect. He  offered  to  prove  by  a  witness  that 
such  witness  had  had  sexual  intercourse  with 
the  wife  of  the  defendant  during  the  period 
of  gestation  of  tbe  child  as  to  which  tbe 
paternity  was  In  question.  This  was  comjie- 
tent  and  It  was  reversible  error  to  decline 
to  allow  it. 

I    For  the  error  noted,  tbe  Judgment  of  oon- 
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rlctlon  miiBt  tw  set  aside,  ana  tlie  canse  n- 
manded. 
Berened  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
DENSON,  JJ.,  concnr. 


STATE  v.  SMITH. 
(Supreme  Coilrt  of  Alabama.   June  SO,  1909.) 

Statutes  ($  13*)— Manreb  of  Bhacimbmt— 

Befbbence  to  Gommittee. 

Act  Not.  23.  1907  (Sp.  Acts  1907,  p.  49). 
bavlng  been  referred  in  toe  Senate  to  the  stand- 
ing committee  on  local  legislation,  and  having 
been  reported  back  to  the  senate  by  the  judiciary 
committee,  without  any  report  of  the  committee 
to  which  It  was  orinnally  referred,  and  then 
finally  passed  after  three  readinfcs  in  the  Sen- 
ate, was  passed  in  violation  of  Const.  1901,  S 
C2.  and  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent.  Dig.  f  10;  Dec.  Dig.  f  13.«] 

Appeal  from  Order  of  Judge  of  Citr  Court 
of  Montgomery;  W.  H.  Tbomaa,  Judge. 

Petition  by  Tork  Smith  for  habeas  corpus. 
From  an  order  dlscliai^ng  petitioner,  tlie 
State  appeals.  Affirmed. 

Alex  M.  Oarber,  for  the  Statab 

DOWDELL,  a  J.  This  appeal  is  prosecut- 
ed by  the  state  from  an  order  tjt  the  judge 
of  the  city  court  of  Montgomery  discharging 
the  defenduit  from  custody  on  his  petition 
for  writ  of  habeas  corpus.  No  brief  has  been 
furnished  this  ronrt  on  behalf  of  either  ttie 
state  or  the  defendiuit 

So  ^  OS  the  record  discloses,  but  one 
.question  Is  presented  for  our  consideration 
and  determination,  and  that  Is  the  constitu- 
tionality Tel  nott  of  the  act  approved  Norran- 
ber  23,  1907.  entitled  "An  act  to  repeal  an 
act  entitled  'An  act  to  define  who  are  de- 
linquent childrrai,  and  to  provide  for  their 
arrest,  care  and  reformation,'  approved 
March  12,  1807,  and  acts  amendatiwy  there- 
of." Sp.  Acts  1907,  p.  49.  The  act  of  March 
12,  1007,  sought  to  be  repealed,  now  con- 
stitutes chapter  186  (embracing  sections  6460 
to  6465,  inclusive)  of  the  Code  of  1007.  If 
the  said  repealing  act  is  valid,  the  judge  of 
the  ci^  court  committed  error  in  discharg- 
ing the  petitioner.  If,  on  the  other  hand,  the 
act  was  void  because  of  a  fallnre  to  comply 
with  constitutional  requirements  in  Its  pas- 
sage, then,  on  the  admitted  facts,  the  order 
of  discharge  of  ttie  petitioner  was  free  from 
error. 

It  afflrmatively  appears  from  the  journal 
of  the  Senate  that,  in  the  passage  of  the  said 
repealing  act  through  that  body,  the  bill  was, 
npim  the  first  reading,  referred  to  the  stand- 
ing committee  on  local  legislation.  No  action 
was  taken  by  this  committee  on  the  bill, 
but  instead  thereof,  as  further  appears  from 
the  Journal,  It  was  acted  on  and  reported 


bade  to  the  Senate  by  p.  dllFerent  committee — 
the  judiciary  committee— and  then  proceed- 
ed to  the  second  and  third  readings  in  the 
Senate,  and  Its  final  passage  that  body. 
Tills  was  In  plain  vtolatlon  of  secti«m  62  oc 
the  Constitution  of  1901,  and  as  a  conse- 
quence the  act  Is  a  nullity.  The  said  repeal- 
ing act  being  void,  it  follows  that  tlie  order 
of  the  judge  of  the  dfy  court,  appealed  ftom, 
must  be  afllrmed. 
Affirmed. 

SIMPSON,  DENSON,  and  MAYFIELD,. 
JJ.,  concur. 


HARRISON  T.  ROGERS  et  al. 

(Supreme  Court  of  Alabama.    Jane  30,  1909.> 

Deeds  {§  196*)— Action  to  Set  Asioe— Uwdu« 
Influence— Burden  of  Pboof. 

In  an  action  to  set  aside  a  deed  for  undue 
influence.,  it  appeared  that  defendant,  a  promi- 
nent and  influential  white  man,  had  for  many 
years  rendered  finaDcIal  assUtence  to  tlie  gran- 
tor, an  illiterate  negro  in  failing  health,  lending 
htm  money,  advising  him,  and  advising  and  as- 
sisting him  to  pay  for  the  land  involved,  and 
that  for  four  or  five  years  prior  to  tlie  graotor's 
death  bis  property  was  left  in  the  hands  of  de- 
fendant, who  collected  the  rents,  paid  them  to 
the  grantor,  etc.  Held  to  show  that  a  relation 
of  trust  existed  between  the  grantor  and  de- 
fendant, throwing  on  the  latter  the  harden  of 
proving  by  clear  testimony  that  the  transaction 
was  fair  and  the  result  of  the  grantor^s  free 
will. 

[EA.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  537-^;  Dec.  Dig.  I  19U.*J 

Appeal  from  Chancery  Court,  Marengo 
County;  Thomas  H.  Smith,  Chancellor. 

Action  by  Euoa  Rogers  and  others  against 
W.  C.-  Harrison.  Jadgment  for  plaiutffTs, 
and  defendant  appeals.  Affirmed. 

Pettus,  Jeffries  ft  Pettus  and  B.  F.  Elmore^ 
for  appelant.  Gteorge  Feagram.  for  appel- 
lees. 


McCLELLAN,  J.  This  bUl  was  filed  by 
appellees  against  appellant,  seeking  ttie  can- 
ceUatlon  of  a  deed  of  date  July  22.  190S, 
an  Instrument  tokening,  of  course,  a  transac- 
tion inter  vivos,  on  the  ground  of  undue  in- 
fluence exercised  by  appellant  on  Syd  Catlln, 
now  deceased.  The  seventh  paragraph  of 
the  answer  of  appellant  is  in  part  as  fol- 
lows: "Respondent  avers  tliat'for  years, 
probably  20  or  25  years,  respondent  has  ren- 
dered financial  assistance  to  the  said  Catlln, 
who  was  a  poor,  hard-working  humble  ne- 
gro when  respondent  first  knew  blm  at 
Faunsdale;  that  respondent  loaned  the  said 
Catlin  money  with  which  to  go  Into  the  busi- 
ness of  selling  meats,  etc.,  at  Faunsdale,  and 
that  at  divers  times  be  has  advised  with  the 
said  Catlln  bow  to  run  his  (the  said  OatUn*s) 
business;  that  It  was  on  respondent's  advice 
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■and  ftogsestloD  that  the  said  Catlln  parchas- 
«d  the  laitdfl  .herein  described,  and  through 
his  asslataDce  that  the  said  lands  were  paid 
for.  Bespondent  alleges  that  some  four  or 
Ave  years  prior  to  the  death  of  the  said  Cat- 
lUi  the  said  Catlin  moved  away  from  Fauns- 
dale,  and  left  his  property  In  the  hands  and 
In  diarge  of  respondent;  that  each  and  every 
month  the  rents  and  Incomes  from  said 
prop«ty  were  paid  to  the  said  Catlin  during 
his  lifetime.  •  •  * "  On  the  cross-exami- 
nation respondent  testified  in  part:  "I  don't 
know  what  amount  of  insurance  Syd  had  In 
the  Knights  of  Pythias.  I  have  been  paying 
Ills  fdnes.  *  *  *  He  owned  property  at 
Faunadaie  when  be  left  there,  and  when  be 
left  he  left  me  as  bis  agent.  I  collected  his 
rents,  paid  bis  dues  In  K.  of  P.,  and  paid  bis 
taxes.  I  got  about  f&SO  to  ^10.50  per  month 
rmt.  There  were  some  months  I  didn't  col- 
lect at  alL  I  charged  him  10  per  cent,  for 
collecting.  I  collected  bis  rents  up  to  the 
time  he  came  home.  •  ♦  •  The  last  an- 
nual settlement  I  had  with  Syd  was  In  Jan- 
uary, 1006." 

Under  repeated  decisions  of  this  court 
these  fiicts,  taken  from  .the  formal  answer 
of  the  re^ndent  and  from  his  testimony 
In  the  canse,  show  beyond  doubt  that  a  rela- 
tion of  trust  and  confidence  eidsted  h^Jmm 
Syd  Catlin  and  respondent  at  the  time  the 
conveyance  assailed  was  attempted  to  be  ex- 
ecuted and  perfected.  U<At  t.  Agnew,  07 
Ala.  867;  McQueen  t.  WUson,  131  Ala.  60(5. 
SI  South.  94;  Harraway  v.  Harraway,  ISB 
Ala.  S06,  34  SonOL  886.  Such  being  the  sta- 
tus, the  burden  was  on  the  allied  grantee, 
respondttit,  to  show  by  clear  and  convincing 
testimony  that  tiie  transaction  was  fair  and 
Just,  and  that  the  act  under  inTestlgatlon 
was  ttie  result  of  the  firee  will  of  the  grantor, 
or,  conversely,  was  not  the  product  of  an  un- 
due influence  exerted  upon  the  alleged  gran- 
tor by  the  grantee.  Malone  v.  Kelley,  M  Ala. 
538,  and  authorities,  supra.  The  purported 
grantee  was  a  prominent.  Inttiligent,  and 
Inflnentlal  member  of  the  dominant  race. 
The  purported  grantor  was  an  illiterate  ne- 
gro and  in  falling  health,  at  least.  The  evi- 
dence shows  beyond  any  real  doubt  that  the 
lands  described  In  the  assailed  Instrument 
were  worth  many  times  the  value  paid  or 
promised  to  be  paid  therefor  by  the  purport- 
ed grantee.  It  will  serve  no  useful  purpose 
to  discuss  the  evidence  in  detail.  A  cnrefuf 
consideration  of  It  does  not  convince  that  the 
learned  chancellor  erred  in  his  conclusion 
that  the  respondent  had  not  discharged  the 
burden  of  proof  in  the  premises  resting  upon 
bim.  We  therefore  .affirm  the  decree  appeal- 
ed from. 

Affirmed. 

DOWDELL,  a  and  ANDERSON  and 
SATBB,  JJ.,  concur. 


IxANGLEy  T.  PULLIAM  et  al. 
(Supreme  Court  of  Alabama.    June  30,  1909.) 

1.  Vendor  and  Puschaseb  (I  282*)— Bona 
Fide  PnacHASES  —  NoncB  —  Rights  or 

Third  Pebson. 

Where  a  husbaad  conveyed  a  lot  to  his  wife 
by  deed,  which  was  not  recorded,  and  there  was 
no  chance  of  poB&easion,  even  if  the  hnsband  and 
wife,  wno  lived  together,  afterwards  lived  on 
the  lot  conveyed,  it  would  not  afford  notice  of 
the  wife's  rlghta  as  against  those  claiming  as 
bona  fide  purchasers  through  tbe  husband. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  561 ;  Dec.  Dig.  S  232.*] 

2.  Vendob  and  Pu&chaseb  (I  244*)  —  Bona 
Fide  PnacaASxa— Nozio— Tstlb  or  Thibd 

Pebson. 

Where  a  husband  conveyed  a  lot  to  his  wife 
and  executed  a  mortgage  on  it,  wbich  was  as- 
signed before  the  deed  was  filed  for  record,  and 
tbe  lot  was  purchased  at  foreclosure  after  the 
recording  of  the  deed,  to  render  the  purchaser 
exempt  from  the  effect  of  Dotice  to  the  mort- 
gagee of  the  existence  of  the  wife's  title  before 
tbe  mortgage  was  executed  there  should  be 
proof  of  a  valuable  consideration  for  the  mort- 
gage or  for  the  assignments  at  the  time  made, 
and  neither  the  foreclosure  proceedings,  the  re- 
citals in  the  mortgage,  nor  those  in  the  assign- 
ments could  operate  against  the  wife  as  proof 
of  consideration  paid. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrcha6er,  Dec.  Dig.  g  244.*] 

Appeal  from  Circuit  Court,  Tallapoosa 
County ;  A.  H.  Alston,  Judge. 

Action  by  E.  T.  Langley  against  John  Pul- 
11am  and  others.  There  was  a  directed  ver- 
dict for  defendants,  and  plaintiff  appeals. 
Reversed  and  remanded. 

James  W.  Strother,  for  appellant  BL  IC 
Oliver,  for  an>ellees. 

DENSON,  J.  In  this  case  our  first  impres- 
slon  was  that  the  bill  of  exceptions  should 
be  stricken  from  the  record,  upon  tbe  idea 
that  tbe  date  of  the  adjournment  of  tbe  cir- 
cuit court  was  not  shown  by  the  record.  Up- 
on another  inspection  of  the  record  we  find 
that  the  date  of  adjournment  is  properly 
shown,  and  therefore  tbe  bill  cannot  be 
stricken,  and  the  canse  must  be  considered 
on  Its  merits. 

The  action  la  statutory  ejectment  to  try 
title  to  a  town  lot  In  Camp  Hill,  Ala.  The 
plaintiff  relied  for  recovery  upon  a  deed  ex- 
ecuted to  her  by  her  husband,  W.  T.  Langley, 
on  the  15th  day  of  Jane,  1883,  but  which 
was  not  filed  for  record  nntU  the  Oth  day 
of  January,  1908.  The  d^  was  made  nptm 
a  recited  consideration  of  8400;  but,  aside 
from  the  redtels  of  the  deed,  there  Is  no  evi- 
dence that  any  consideration  ever  passed 
between  the  grantor  and  grantee.  There 
was  no  change  of  possession  of  the  lot,  from 
the  husband  to  the  wife,  after  the  execution 
of  the  deed.  The  hns'hand  and  wife  lived  to- 
gether, and,  even  If  they  lived  on  tbe  lot  con- 
veyed, there  was,  in  this  stete  of  the  case,  no 
notice  of  her  title  or  rights  as  against  those 
claiming  as  bona  fide  purchasers  through  tbe 
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husband.  Motley  t.  Jodcs,  08  A]a.  443,  13 
South.  782;  Kindred  v.  New  England,  etc., 
Co.,  lie  Ala.  192,  23  South.  56. 

The  defendant  Walter  Andrews  offered  In 
evidence  a  mortgage  executed  by  W.  T.  Lang- 
ley  (husband  of  the  plaintiff)  to  A.  H.  Slaugh- 
ter on  the  16th  of  June,  1804,  conveying  the 
lot  in  controversy,  as  well  as  other  realty,  to 
secure  a  debt  of  $2,579.68,  recited  as  being  at 
that  time  due  said  Langley  to  said 

Slaughter.  The  record  shows  an  assignment 
of  this  mortgage  by  Slaughter  to  S.  M.  In- 
man  &  Co.,  and  one  by  Inman  &  Co.  to  J.  E. 
Andrews.  It  also  shows  that  a  bill  was  filed 
In  the  chancery  court  of  Tallapoosa  county 
by  3.  E.  Andrews  against  W.  T.  Langley,  A. 
H.  Slaughter,  Inman  &  Co.,  and  others,  claim- 
ing through  Langley,  to  foreclose  said  mort- 
gage. It  was  averred  in  the  bill  that,  on  the 
day  the  mortgage  was  executed  W.  T.  Lang- 
ley was  indebted  to  the  mortgagee,  A.  H. 
Slaughter,  In  the  sum  recited  In  the  mort- 
gage, and  that  the  mortgage  was  given  to 
secure  the  payment  of  that  indebtedness. 
All  of  the  defendants  disclaimed  any  interest 
in  the  subject-matter  of  the  litigation,  or  suf- 
fered decrees  pro  confesso  to  be  entered 
against  them,  except  W.  T.  Langley,  the 
mortgagor,  who  filed  an  answer  denying  the 
indebtedness  recited  In  the  mortgage,  and 
setting  up  as  a  further  defense  that  the  ex- 
ecution of  the  mortgage  was  procured  through 
duress.  In  December,  1902,  on  final  hearing 
of  the  cause,  the  chancery  court  rendered  a 
decree,  on  the  pleadings  and  proof,  ascer- 
taining and  decreeing  that  the  debt  recited 
iu  the  mortgage  and  interest  (amounting  to 
something  over  $4,000)  was  due  on  the  mort- 
gage, and  decreeing  a  foreclosure  of  the  mort- 
gage, and  a  sale  of  the  land  conveyed  there- 
by. An  appeal  was  taken  from  that  decree 
to  this  court,  and  In  February,  1905,  a  decree 
was  here  rendered,  affirming  the  decree  of 
the  chancery  court.  Pending  the  litigation 
the  complainant,  J.  E.  Andrews,  died,  and 
the  cause  was  revived  In  the  name  of  Walter 
Andrews  as  bis  administrator.  Sale  was 
made  by  the  register  under  the  decree  of  De- 
cember, 1902,  and  Walter  Andrews  (the  de- 
fendant here)  individually  became  the  pur- 
chaser of  the  lands,  including  the  lot  here 
involved.  The  register's  report  shows  a  com- 
pliance with  the  terms  of  the  sale  by  the 
purchaser,  payment  in  full  of  the  purchase 
money  by  him,  and  the  report  was  confirm- 
ed, and  a  deed  was  made  by  the  register  to 
Walter  Andrews,  on  March  20,  1905,  convey- 
ing title  to  the  lot  there  involved. 

The  proceedings  of  the  chancery  court 
and  the  register's  deed  were  offered  as  evi- 
dence by  the  defendant,  and  were  admitted 
over  the  objection  of  the  plaintiff  that  she, 
not  being  a  party  to  the  proceedings,  was 
not  bound  thereby.  The  record  shows  that 
the  mortgage  was  assigned  by  Slaughter, 
the  mortgagee,  to  Inman  &  Co.,  and  by  In- 


man &  Co.  to  J.  E.  Andrews,  before  the 
plaintiff's  deed  was  filed  foe  record;  but 
there  is  no  proof  to  the  effect  that  the  mort- 
gage or  either  of  the  assignments  was  based 
on  a  valuable  consideration.  The  appellee 
insists  that  the  foreclosure  proceedings,  upon 
this  proposition,  are  binding  against  all  per- 
sons whomsoever,  whether  parties  or  not, 
and  In  support  of  the  Insistence  cites  23  Cyc. 
1286,  and  the  Alabama  cases  cited  In  the 
note  to  the  text  The  Alabama  cases  are 
Moore  v.  Curry,  106  Ala.  284,  18  South.  46, 
Bain  V.  Wells,  107  Ala.  562,  19  South.  774. 
and  Sibley  t.  Alba,  95  Ala.  191,  10  South. 
831,  and  they  only  hold  the  proposltton  that 
a  judgment,  after  Its  rendition,  is  conclusive 
evidence  of  the  existence  of  the  debt  at  the 
time  of  its  rendition,  but  that  it  does  not  re- 
late back  and  operate  as  proof  of  the  con- 
sideration of  the  Instrument  upon  which  the 
judgment  was  rendered  at  the  time  of  Its  ex- 
ecution. 

It  may  be  that  the  foreclosure  proceedings 
were  competent  evidence,  as  connecting  links 
between  the  purchaser's  (Walter  Andrews') 
deed  from  the,  register  and  the  mortgage  fore- 
closed; but  he  l>e(;jime  the  purchaser  after' 
the  plaintiff's  deed  was  filed  for  record,  and 
to  render  him  exempt  from  the  effect  of  the 
notice  to  the  mortgage  It  was  indispensable 
that  there  should  be  proof  of  a  valuable  con- 
sideration for  the  mortgage,  or  that  the  as- 
signments were  based  upon  valuable  consid- 
erations at  the  time  made.  Neither  the  fore- 
closure proceedings,  the  recitals  In  the  mort- 
gage, nor  those  In  the  assignments,  can  oper- 
ate against  the  plaintiff  as  proof  of  consid- 
eration paid.  Buford  v.  McCormlck,  57  Ala. 
428.  The  defendant's  title  depended  upon 
the  mortgage,  and,  in  the  absence  of  proof  of 
consideration  for  it  or  for  the  assignments, 
plaintiff  should  have  been  allowed  to  make 
proof  of  notice  to  the  mortgagee  of  the  ex- 
istence of  her  title  before  the  mortgage  was 
executed;  and  the  court  erred  In  giving  the 
general  charge  at  defendant's  request 

The  same  considerations  adverted  to,  In  re- 
spect to  lack  of  proof  of  consideration  for 
the  mortgage  and  assignments,  show  the  er- 
ror of  the  court  In  not  allowing  plaintiff  to 
prove  notice  to  Campbell  of  her  title  before 
he  received  his  deed  from  W.  T.  Langley  to 
the  lot 

Reversed  and  remanded. 

DOWDELIj,  G.  J.,  and  SIMPSON  and  MAY- 
FIELD,  JJ.,  concur. 


STATE  V.  SLOSS-SHEFFIELD  STEEL  & 
IRON  CO. 

(Supreme  Court  of  Alabama.    June  30.  1009.) 

1.  Taxation  (S  493*)— Assesbmewt— Revikw. 

On  appeal  to  the  circuit  court  from  a  tax 
assessment,  reviewed  by  the  county  commissioa- 
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m.  the  bearing  Is  de  novo,  aa  prorided  by  Code 
1907,  H  2148/2265. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  881 ;  Dec.  Dig.  I  493.*] 

2.  Taxation  (f  491*)— Absessment— Review. 

In  a  proceeding  by  a  tax  commissioner  to 
raise  the  assessed  valuation  of  tbe  properly  of 
a  corporation,  instituted  In  the  commisKloners' 
conrt,  as  provided  by  Code  1007.  I  22iS0  (Gen. 
Acts  1903,  p.  295),  It  is  not  necessary  that  the 
conunissioner's  assessment  should  follow  the  as- 
sessment made  by  the  tax  assessor,  or  the  return 
of  the  taxpayer. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  491.*] 

3.  Taxatjoit  (S  474*)— Assbssuent— Reassess- 
ment. 

A  tax  commissioner  is  authorized  to  make 
an  additional  assessment  against  any  person  or 
property,  when  in  bis  opinion  there  has  been  an 
undervaluation,  and  tp  return  such  reassessment 
to  the  commissioners'  conrt. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  I  474.  •] 

4.  Taxation  ({  474*)— Reassessuent  — Pro- 
ceedings. 

Where  a  tax  commissioner  malces  a  reas- 
seument,  he  is  required  to  return  it  to  the  com- 
missioners' court,  Tbich,  if  satisfied  tliat  there 
has  been  no  undervaluation,  dismisses  the  pro- 
ceeding; but,  if  not.  notice  must  be  given  to 
tbe  taxpayer  as  mjuired  by  Code  1907,  S  2148, 
and  the  commisbioners  most  then  proceed  as  in 
other  cases  of  undervaluation, 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  S  474.*] 

5.  Taxation  (S  480*)  — Reassessment  — Pbo- 
cxedings. 

Where  a  reassessment  is  returned  to  tbe 
commissioners'  court  and  an  issue  is  made  tlipre- 
on,  the  question  is  not  whether  tbe  reassess- 
ment by  the  commissioner  is  proper,  but  wh<;th- 
er  the  assessment  by  tbe  tax  assessor  is  correct, 

[Ed.  Note.— For  other  lases,  see  Taxation, 
Dec.  Dig.  S  486.*]  ^ 

6.  Taxation  (8  491*)— Reassessment— Duty 
of  couki68ionebs. 

Where  a  reassessment  of  property  for  tax- 
ation by  a  tax  commissioner  is  returned  to  tbe 
commissioners*  court,  the  coromibsionprs  are*  re- 
quired to  fix  the  value  of  the  property  on  the 
evidence  before  them,  without  reference  to  the 
return  or  motion  of  the  tax  commissioner;  tbe 
original  assessment,  and  not  the  proposed  as- 
sessment by  the  tax  commissioner,  being  tlie 
basis  of  the  court's  action. 

{EA.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  f  491.*] 

7.  Taxation  (|  493*)— Assessment— Appeal. 

On  appeal  from  the  flndings  and  assessment 
made  by  the  commissioners'  court,  the  circuit 
court's  duties  are  the  same  aa  those  of  the  com- 
missioners' court,  the  proceedings  being  based  on 
the  original  assessment,  and  not  on  the  return 
of  tbe  tax  commissioner  or  the  decrpe  or  Gndin;^ 
of  the  commissioners'  court ;  and  hence  neither 
party  can  object  to  tbe  return  or  reassessment 
by  the  tax  commissioner. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  H  870-883;  Dec  Dig.  S  493.*] 

a  Taxation  (8  493*1- Assessment^Appeal 
TO  CiBcriT  Court— Valuation. 

Oo  appoal  from  tbe  commissioners*  court  to 
the  circuit  court  in  a  tnx  assessment  proceeding, 
'the  state  may  file  fi  complaint,  claiming  a  valua- 
tion in  excess  of  that  suggested  by  the  tax  com- 


mlasloner,  or  that  returned  by  the  taxpayer,  or 
that  found  by  the  commissioners'  court. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  493.*] 

9.  Taxation  (8  493*)- Appeai^Declabation. 

A  declaration,  on  appeal  from  the  commis- 
sioners' conrt  to  the  circuit  court  in  a  tax  as- 
sessment proceeding,  properiy  made  no  reference 
to  the  reassessment  of  the  tax  commissioner,  or 
to  the  judgment  or  findings  of  the  commission- 
ers' court. 

[Ed,  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  S  498.*] 

Appeal  from  CSrcnlt  Court,  Franlclbi  Coun- 
ty;  A.  H.  Alston,  Judge. 

Proceeding  by  the  State  against  tlie  Sloss- 
Sheffield  Steel  and  Iron  Company  for  the  re- 
assessment of  taxes  against  defendant's 
property.  From  a  Judgment  quashing  the 
proceedings,  the  State  an>eals.  Reversed 
and  remanded. 

Alexander  M.  Garber,  Atty.  Gen.,  and 
Thomas  W.  Martin.  Asst.  Atty.  Geu.,  for  the 
State.  Almon  &  Almon  and  Tillman^  Ombb, 
Bradley  &  Morrow,  for  appellee. 

MAYFIELD,  J.  This  Is  an  appeal  by  tbe 
state  from  a  judgment  of  the  circuit  court 
of  Franklin  county  In  a  proceeding  by  tbe 
tax  commissioner  of  Franklin  county  to 
raise  the  assessed  valuation  of  the  proper- 
ty of  the  defendant  corporation  in  that  coun- 
ty for  taxation.  On  the  hearing  before  the 
county  commissioners  the  assessment  of  the 
corporation  was  raised  as  to  realty,  but  al- 
lowed to  remain  as  to  personalty  as  orig- 
inally assessed.  The  corporation  appealed 
from  that  assessment  to  the  circuit  court  as 
provided  by  statute,  In  which  court  tbe  trial 
or  hearing  as  to  whether  or  not  the  assess- 
ment shall  be  raised  is  had  de  novo.  Code 
1907,  8§  2205,  2148.  At  the  first  hearing  In 
the  circuit  court  the  corporation  moved  to 
quash  the  proceeding  for  various  reasons, 
among  them,  for  that  tbe  property  was  as- 
sessed in  solldo,  and  not  separately,  and  for 
that  other  property  than  that  assessed  by 
the  owner  was  returned  by  him,  and  de- 
murred to  tbe  declaration  or  claim  of  the 
tax  commissioner  upon  which  the  Increase 
In  the  assessment  was  based.  This  motion 
and  demurrer  appear  not  to  have  been  act- 
ed upon  by  the  court  at  this  term,  but  plens 
thereto  were  filed,  and  a  trial  was  bad,  re- 
sulting In  mistrial.  At  the  next  term  the 
corporation  by  leave  of  court  withdrew  its 
pleas,  and  renewed  its  motion  to  quash  the 
proceedings.  On  the  hearing  of  this  motion, 
which  was  argued  by  counsel,  no  evidence 
pro  or  con  being  Introduced,  the  court  grant- 
ed th^e  motion,  quashed  tbe  proceedings,  and 
dismissed  the  cause,  taxing  the  state  with 
the  costs.  From  this  Judgment  the  state  ap- 
peals. 

The  trial  court  was  In  error  In  quashlnf? 
the  proceeding  and  dismissing  It  out  of 
court.   Tbe  proceeding  was  iustituted  in  the 
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commissioners'  court  In  the  manner  the  law 
directs.  Code  1007,  8  2250;  Gen.  Acta  1903, 
p.  29S.  It  was  not  necessary  that  his  re- 
assessmeot  should  exactly  follow  the  assess- 
ment made  by  the  tax  assessor,  or  the  list 
or  schedule  for  assessmait  as  returned  by 
the  taxpayer.  The  tax  commissioner  is  re- 
quired or  authorized  to  make  an  additional 
assessment  against  any  person  or  property 
when,  In  his  opinion,  there  has  been  an  un- 
derraloatlon.  He  Is  required  to  return  this 
reassessment  to  the  commisslonersj  courts, 
and  the  courts  first  hear  him  on  his  propos- 
ed reassessment  If  the  courts  are  satisfied 
that  there  has  been  no  undervaluation,  this 
Is  the  end  of  the  matter;  but  If  tUey  And  It 
to  exist,  or  are  not  fully  satisfied  that  It 
does  not  exist,  they  then  give  notice  to  the 
taxpayer,  as  required  by  section  2148  of  the 
Code  of  1907,  and  proceed  in  the  matter  as 
provided  In  other  cases  of  undervaluation. 
When  the  taxpayer  appears,  and  the  Issue  Is 
made  up  and  tried,  that  issue  Is,  not  wheth- 
er the  reassessment  made  by  the  commis- 
sioner Is  proper  or  true  and  correct  but 
whether  or  not  the  assessment  made  by  the 
tax  assessor  is  correct — whether  the  prop- 
erty of  the  taxpayer  liable  to  assessment  has 
been  properly  assessed,  whether  all  of  It  was 
assessed,  and  whether  It  was  assessed  at 
a  fair  and  reasonable  valnatlon.  The  com- 
missioners are  to  determine  and  fix  the  val- 
ue of  the  property  on  the  evidence  before 
them,  and  without  reference  to  the  return 
or  motion  of  the  tax  commissioner,  whereby 
he  described  certain  property,  alleges  certain 
values,  and  prays  Increases  Jn  assessments. 
The  commissioners  are  not  bound  to  assess 
all  the  property  returned  by  the  tax  com- 
missioner, nor  to  fix  the  values  named  by 
him,  nor  are  they  precluded  by  his  return 
from  fixing  a  greater  amount  than  he  speci- 
fies. They  find  bis  return  to  be  either  true 
or  not  true,  in  whole  or  In  part.  It  Is  the 
original  assessment  that  the  court  takes  as 
a  basis,  and  not  tine  return  or  proposed  as- 
sessment made  by  the  tax  commissioner. 

An  appeal  from  the  findings  and  assess- 
ments made  by  the  court  of  commissioners 
may  be  taken  by  either  party,  the  state  or 
the  taxpayer,  to  the  circuit  court,  where  a 
trial  is  had  de  novo.  The  powers  and  duties 
of  the  circuit  court  are  precisely  those  of  the 
commissioners'  court  It  does  not  look  to  the 
return  of  the  tax  commissioner,  but,  like 
the  commlsstoners*  court,  to  the  original  as- 
sessment and  the  decree  or  finding  of  tbs 
commissioners'  court  is  not  reviewed  by  the 
circuit  court.  Tlie  trial  there  had  proceeds 
In  all  respects  as  If  originally  begun  In  that 
court.  On  this  appeal  neither  party  can  ob- 
ject to  the  return  or  reassessment  made  by 
the  tax  commissioner.  It  is  not  considered 
for  any  purposes  of  the  trial.  Its  only  ob- 
ject or  purpose  Is  to  call  the  attention  of 
the  commissioners*  court  to  the  original  as- 


senment  of  the  taxpayer — ^to  the  snppoMd 
undervaluation — and  to  suggest  an  increase 
therein.  His  estimate  of  the  value  is  not 
binding  on  the  court,  on  the  taxpayer,  or  on 
the  state.  It  may  be  wholly  disregarded  by 
the  courts,  both  commissioners'^  and  ctrcnit, 
either  of  which  may  decllQe  to  go  into  an 
inquiry  as  to  the  reassessment  On  a[4)eal 
to  the  circuit  court  the  state  may  file  a  com- 
plaint claiming  a  valuation  In  excess  of 
that  suggested  by  the  tax  commissioner,  of 
that  returned  by  the  taxpayer,  or  In  excess 
of  that  found  by  the  commissioners*  court. 

Ko  matter  what  were  the  defects  of  the 
additional  assessment  made  and  returned 
by  the  tax  commissioner  to  the  commission- 
ers' court,  the  circuit  court  should  have  pro- 
ceeded to  determine  the  Issues  there  for 
trial — to  cause  to  be  answered  or  pleaded  to 
the  declaration  or  complaint  filed  by  the 
state,  which  was  as  follows: 

"State  V.  Sloss-Shefflcid  Steel  &  Iron  Com- 
pany. On  Appeal  from  the  Commissioners' 
Court  Franklin  County,  AJa.,  Spring  Term. 
190G.  Comes  the  state,  by  its  solicitor,  and 
asks  that  the  valuation  of  lands  as  returned 
by  the  defendant  and  assessed  for  taxation 
for  the  year  1905  by  the  tax  assessor  and 
described  In  said  return  and  assessment  be 
Increased  to  $500,000.  A.  H.  Carmichael,  W. 
H.  Key.  Solicitors  for  State. 

"Filed  May  8,  1906.   D.  A.  Malone.  Clerk." 

This  declaration  properly  made  no  refer- 
ence to  the  additional  assessment  made  by 
the  tax  commissioner,  nor  to  the  Judgment 
or  finding  of  the  commissioners'  court  Con- 
sequently the  motion  to  quash  the  addition- 
al assessment  mR<^e  by  the  tax  commission- 
er or  the  commissioners'  court  was  no  prop- 
er or  appropriate  answer  to  the  declaration, 
nor  was  auy  defect  in  either  the  additional 
assessment  or  that  made  by  the  tax  commls- 
siouer  or  the  court  any  ground  or  reason 
for  quashing  the  proceeding  In  the  circuit 
court  T.  C.  I.  &  R.  R.  Co.  v.  SUte.  141 
Ala.  103.  37  South.  433:  Sullivan  v.  State, 
110  Ala.  97,  20  South.  452. 

For  the  error  In  sustaining  appellee's  mo- 
tion to  quash,  and  in  dismlgslng  the  proceed- 
ings from  the  circuit  court,  the  judjiment  of 
the  lower  court  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

DOWDELIi,  C  J.,  and  SIMPSON  and 
DENSOX,  JJ.,  concur. 


D.WIS  V.  SIMPSON  COAL  00. 

(Supreme  Court  of  Alabama.    June  30,  1909.) 

1.  Appeal  and  Rbbok  (Sfi  494.  .'>01*)— P.san- 
VATioir  OF  Gbounds  of  Review. 

Unfier  Gen.  Acts  1907,  p.  570,  S  17.  relnr- 
ing  to  the  law  and  equity  court  of  Mobile,  ati'l. 
providing  that  In  the  trial  of  any  caotie  at  law 
without  a  jury  either  party  may  by  bill  of  ex-. 
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ceptioni  present  for  review  the  concIoBloni  and 
JaoKment  of  the  court  npon  the  evidence,  a JvAg- 
meat  caonot  be  reviewed  hj  the  Sapreme  Gonrt, 
where  the  bill  of  exceptions  does  not  contain 
sDch  condnsiMis  and  inagment  of  the  court,  nor 
diow  anr  exception  reaemd. 

[Xd.  Nots.— For  other  case*,  sea  Appeal  and 
Rrror.  CAot  Diff.  ff  228CS,  2aO(^-2S05 ;  Dm:  Dig. 
H  4M.  50L*] 

SL  iMXlOMn  AND  TSffAHT  190*>— BXHT— 

AonoBe  —  J>wneim — BrzoEvm  bt  Public 

AVTBOBimS. 

If  a  person  ieased  premises',  knowing  that 
thej  indaoed  a  part  of  a  citr  ntreet,  in  the  ab- 
■Mice  of  a  covenant  in  the  leiMe  by  the  lessor 
as  Bgalnst  anj  interference  by  pablie  anthorl- 
tiea  with  the  lessee's  occnpancy,  he  could  not, 
when  evicted  by  the  city  from  occupancy  of  the 
street,  hold  the  lessor  goilty  of  a  breach  of  the 
lease  and  thareby  defeat  an  action  for  rent. 

[Ed.  Notftr-For  other  cases,  aee  Landlord  and 
Tenant,  Cent  Dig.  I  766;  Dec  Dig.  I  190.*] 

8.  PlXADUfO  (S  8*>— CON0X.V8IONB. 

A  charge  of  fraud  in  a  pleading,  without  a 
statement  of  facts  constituting  it,  is  but  a  'state- 
ment of  a  conclusion  of  the  lueader,  and  insuffi- 
cient when  assailed  by  demormr. 

(Ed.  Note—For  other  cases,  see  Pleading, 
Cent.  Dig.  S  Dec  Dig.  1  8.*] 

4.  Appeal  ahd  Ebboe  (|  1040*)— Bkvibw— 
Rakuzjess  Erbob— Rulino  on  Deitubbeb. 

Where  a  plea  passed  out  on  demurrer,  the 
overruling  of  a  demurrer  to  a  kpeclal  replication 
to  It,  if  error,  was  harmless,  since  the  repIicatlMi 
Went  ont  with  the  plea  to  which  It  was  addressed. 

[Ed.  Note.— For  other  cases,  see  AppcHl  and 
Error.  Cent  Dig.  |  4095;  Dec.  Dig.  8  1040.*] 

5.  Lahdlobd  and  Tenant  (S  40*)— Aohon  or 
LEASE—ADMisBiBiLirr  ov  Evidence. 

Where  a  lease  contract  sued  on  referred  in 
terms  to  a  tease  of  the  premiieB  from  a  third 
person  to  the  lessor,  evidence  of  that  lease  is 
admissible. 

[Bid.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |  104;  Dec.  Dig.  S  40.*] 

6.  Landlobd  ahd  Tenant  ({  231*)— AcnoK 

ON  LBASB— ADlOaSIBJLITT  OF  EVIDBNCZ. 
Where  a  lease  contract  sued  on  referred  In 
terms  to  a  lease  of  the  premises  from  a  third  per- 
son to  the  lessor,  which  provided  that  there 
^onU  be  no  soblettlng  witnoot  the  consent  of 
the  leswr  dierdn,  the  third  person's  testimony 
that  he  had  consented  to  the  transfer  of  the 
lease  was  admissible. 

_EEd.  Note.— For  other  cases,  see  Landlord  and 
TWiant,  OsDt  Dig.  |  827;  Dae.  Dig.  |  281.*] 

Ai^eal  from  Law  and  Equity  Court,  Mo- 
bile CoQDty;  Saffold  Bemey,  Judge. 

Action  by  the  Simpmn  Goal  Company 
against  H.  Ellis  Davis.  Judgment  for  plain- 
tiff, and  defraidant  appeals.  Affirmed. 

Gkwdon  ft  Eddington,  for  appellant  Bes- 
tor,  Bestor  &  Young,  for  appellee. 

DOWDELL,  O.  J.  This  to  a  suit  by  the 
appellee  to  Tecover  a  balance  alleged  to  be 
doe  as  rent  on  &  lease  contract  lu  writing 
for  certain  described  premises.  The  case  was 
tried  by  the  court  without  a  Jury.  Section 
17  of  an  act  "to  establish  the  law  and  equity 
court  of  Mobile''  (Gen.  Acts  1907,  pp.  G62- 
Sitf),  is  the  same  In  Its  provision  as  section 
14  of  an  act  creating  the  city  court  of  Selma 
(Acta  187&-76.  p.  S90).  The  bUl  of  exceptions 
In  the  presnit  case  does  not  contain  the  con- 


clusions and  JuiUment  of  the  court  npon  the 
evidence,  nor  does  It  show  ai^  exception  re- 
served. Under  the  authority  of  Uorvy  t. 
Monk,  142  Als.  176,  88  South.  265,  and  au- 
thorities there  dted,  the  appellant  bwe  can 
take  nothing  by  the  assignment  of  enor  In 
respect  to  the  rraidltlon  of  tiie  Judgment 

The  sixth  count  of  the  complaint,  upon 
vhldL  the  case  was  tried,  and  to  wblcb  by 
agreemoit  of  the  parties  all  pleadings  and 
the  rulings  thereon  are  directed,  sets  out  In 
tuec  verba  the  lease  contract,  the  foundation 
of  the  suit  out  <a  which  the  balance  claimed 
as  bdng  due  for  rent  arose.  A  breach  of  this 
lease  contract  by  the  plaintiff  was  sou^t  to 
be  set  up  by  the  defendant  In  several  pleas, 
to  which  demurrers  were  Interposed  and 
sustained.  The  breach  consisted  In  an  al- 
leged evlctloD  of  the  defendant  from  a  por- 
tion of  the  rented  premises  by  .the  public 
authorities  of  the  dty  of  Mobile;  the  said 
portion  from  which  the  defendant  was  evict- 
ed being  a  part  of  a  public  street  In  said 
city.  The  lease  whicSi  Is  set  out  In  the 
pleadings  does  not  contain  the  ordinary  cove- 
nants ct  warranty  and  seisin,  but  Instead 
thoreof  contains  the  following  express  cove- 
nant: "That  for  and  In  consideration  of  the 
rents  and  covenants  braelnafter  named  the 
said  party  of  the  first  jiart  does  by  these 
presente  lease  to  the  said  party  of  the  sec- 
ond part,  heirs  and  assigns,  commencing  on 
the  1st  day  of  January,  1906,  and  ending  on 
the  ist  day  of  January,  1008,  unless  this 
trust  Is  terminated  before  said  date,  all  the 
wharf  proper^  and  rights  that  are  vested  In 
them  1^  virtue  of  a  lease  held  by  them  from 
Z.  M.  P.  Inge,  trustee,  lying  at  foot  of  Con- 
gress street,"  eta,  describing  the  property. 

If  the  defendant  entered  Into  the  lease  con- 
tract with  knowledge  that  the  leased  prmlses 
extended  to  and  Included  a  part  of  a  public 
street  or  hii^way  In  the  city  of  Mobile,  In 
the  absence  of  any  covenant  In  the  contract 
the  lessor  as  against  any  Interference  by 
the  public  authorities  of  bis  occupant^  and 
use  of  the  same,  be  could  not  in  such  case, 
when  evicted  by  the  dty  from  the  occupancy 
of  the  street,  hold  tlie  lessor  (tiie  landlord) 
guilty  of  a  breach  of  the  lease  contract,  and 
thereby  defeat  the  landlord  In  his  action  for 
rent  McLarren  t.  Spalding,  2  CaL  610; 
Hitchcock  T.  Bacon,  118  Pa.  272, 12  AtL  S52. 
In  the  case  of  Copeland  r.  McAdory,  100  Ala. 
553,  13  South.  645,  whldi  Is  dted  and  relied 
on  here  by  counsel  for  appellant,  the  facts 
are  different  from  the  case  before  us.  In 
that  case  the  deed  contained  covenants  of  sei- 
sin and  warranty.  There  are  no  sudi  cove- 
nants here,  the  only  covenant  expressed  is 
limited  to  the  rights  vested  In  the  lessor  "by 
virtue  of  a  lease  held  by  them  from  Z.  M. 
P.  Inge,  trustee,"  etc.  What  these  rights 
are  do  not  ap[>ear  from  the  pleadings  In  this 
case. 

Neither  of  the  pleas  numbered  2  and  3, 
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and  of  date  of  filing  AprU  2,  1808.  deny  that 
the  defendant  had  notice,  at  the  time  of  en- 
tering Into  the  contract  sued  on,  that  the 
rented  premises  covered  In  part  the  public 
street,  and  being  part  from  whldi  he  dalms 
he  was  evicted.  It  Is  true  plea  S  states  "that 
he  did  not  know  that  part  of  said  property 
was  public  property,"  but  It  does  not  aver 
that  this  want  of  knowledge  existed  at  the 
time  he  executed  the  lease  contract.  More- 
over, the  description  of  the  property  as  con- 
tained in  the  lease  was  sufficient  to  put  him 
on  notice  that  a  part  of  the  rented  premises, 
and  the  part  from  which  be  was  evicted  by 
the  city,  extended  into  the  public  street 
There  was  no  error  in  sustaining  the  demur- 
rer to  these  two  pleas. 

For  the  same  reasons  pleas  numbered  2,  3 
and  4,  and  filed  at  date  April  25,  1908,  were 
bad,  and  subject  to  the  donnrrer  interposed. 
These  pleas  admit  that  the  defendant  had 
knowledge  of  the  fact  that  the  portion  of  the 
rented  premlsiea  from  which  be  claims  he  was 
evicted  by  the  city  was  in  the  public  street 
of  the  city,  and  there  is  no  averment  In  the 
plea  that  the  lease  contract  contained  any 
covenant  against  eviction  by  the  dty.  The 
allegations  In  the  plea  of  representations 
made  by  the  plaintiff,  on  the  facts  stated  In 
the  plea,  may  be* regarded  as  representa- 
tions of  matteni  of  law,  since  there  Is  no  de- 
nial, but  that  the  plaintiff  at  the  time  had  a 
license  from  the  city  to  the  use  of  the  street 
If  the  representations  were  as  to  matters  of 
law,  the  defendant  is  presumed  to  be  as  well 
Informed  In  this  respect  as  the  plaint^  as  to 
the  rights  of  the  parties  in  the  use  and  oc- 
cupancy of  the  street,  and  the  liability  to  be 
at  any  time  removed  therefrom  by  the  city. 

The  fourth  plea  concludes  with  a  general 
averment  of  fraud  In  the  execution  of  the 
contract ,  A  charge  of  fraud,  without  a  state- 
ment of  tacts  coiutitutlng  the  fraud.  Is  but 
a  statement  of  a  conclusion  of  the  pleader, 
and  Insufficient  fn  pleading  when  assailed  by 
demurrer,  the  demurrer  to  the  fourth  plea, 
among  other  grounds,  takes  this  point 

It  appears  from  the  record  that  a  demur- 
rer was  sustained  to  the  fifth  plea,  both  as 
originally  filed  and  as  amended;  but  this 
ruling  Is  not  assigned  as  error.  The  Atth 
plea  passing  out  on  demurrer,  the  special 
replication  to  it  also  went  out  The  over- 
ruling of  the  demurrer  to  this  special  replloi- 
tlon,  If  error,  was  error  without  injury,  since 
the  replication  went  out  with  the  plea  to 
which  It  was  addressed. 

There  was  no  error  In  admitting  evidence 
of  the  lease  from  Z.  M.  P.  Inge,  trustee. 
This  lease  was  referred  to  In  terms  In  the 
lease  contract  sued  on,  and  was  thereby  made 
relevant  There  was  no  error  In  admitting 
In  evidence  the  acts  of  the  Legislature  re- 
ferred to  In  the  Inge  lease  contract  The 
evidence  of  the  witness  Inge  as  to  bis  con- 
sent to  the  transfer  of  the  lease  was  properly 


admitted.  The  lease  provided  that  there 
should  be  no  subletting  without  his  consent. 
This  evidence,  therefore,  was  competoit  and 
relevant. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  Is  affirmed. 
Affirmed. 

SIMPSON,  BENSON,  and  MAYFIKLD, 
JJ.,  concur.  . 


ELDER  V.  STATBb 
(Supreme  Court  of  Alabama.   Jane  SO,  1909.) 

INTOZICATINO    LlQUOBB    Q  17*)— STATDTK— 

CoNSTmmoNALrrT. 

Act  Aug.  IS,  1907  (Gen.  Acts  1007,  p.  696), 
entitled  "An  act  to  prohibit  the  sale  of  hop- 
Jack,"  etc.,  "or  other  Deverases,  the  product  of 
maltose  or  gencose,  at  any  place  when  tiie  sole 
of  Bpirftuous,  vinons  or  malt  liqnots  are  pro- 
hibited by  law."  is  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  21 ;  Dec.  Dig.  1  17.*I 

Dowdell,  C.  J.,  aod  Denson  aad  McC^llan, 

JJ.,  diaseoting. 

Appeal  from  City  Court  of  Selma;  J.  W. 
Mabry,  Judge. 

Frank  Elder  was  convicted  of  crime,  and 
appeals.  Reversed. 

Pettus,  JefTrles  &  Pettus.  (3oleman,  Dent  & 
Well,  and  A.  D.  Pitts,  for  appellant  Alex- 
ander M.  Garber,  Atty.  Gen.,  and  Thomas  W. 
Martin.  Asst  Atty.  Gen.,  for  the  State. 

DOWDELL,  C.  J.  The  defoidant  was  con- 
victed on  an  indb^ent  pr^wred  against 
him  for  the  Tlolatlon  of  the  statute  approved 
August  13,  1907  (Oat.  Acts  1907,  p.  ^6),  en- 
titled "An  act  'to  prohibit  the  sale  of  hop- 
Jack,  bop-tea,  hop-weisB,  hop-ale,  malt  toidc* 
or  otbet  bevwages,  the  product  of  maltose  or 
gencose,  at  any  place  where  the  sale  of  qilr^ 
Itooua,  vinous  or  malt  liquors  are  prohibited 
by  law." '  The  indldmoit  contained  three 
counts.  The  tUrd  count  having  been  charg- 
ed out,  on  the  condnsion  of  the  evidence  in 
the  case,  at  the  instance  and  request  of  tiie 
defendant,  what  we  may  have  to  say  will 
have  referrace  only  to  the  first  and  second 
connts. 

The  first  question  presoited  fbr  our  con- 
sideration goes  to  the  oonadtntifmallty  of 
the  act  under  whl^  the  defendant  was  In- 
dicted and  convicted.  This  question  Is  rato- 
ed  both  by  demurrer  to  the  IndlCtmrait  and 
by  written  charges  requested  to  be  given  to 
the  Jury.  The  ctmstltntionallty  of  the  act  is 
assailed  upon  several  grounds;  the  first 
Ing  that  there  was  a  failure  to  comply  with 
certain  provisions  of  the  Constitution  in  tha 
passage  of  the  act  The  point  taken  Is  ttiat 
the  bill  as  passed  by  the  S^to  Is  not  the 
same  bill  as  the  original  bill  Introduced  In 
and  passed  by  the  House,  and  that  the  bill 
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as  signed  by  the  Ooremor  Is  not  the  same 
as  eltber  tbe  bill  passed  by  tlie  Senate  or 
tbat  passed  by  tbe  House. 

Tbe  bill  In  which  tbe  act  in  qaeatlon  bad 
Its  inception  was  originally  introduced  into 
tbe  Honse,  and  was  known  as  "House  Bill 
No.  928,*'  and  bore  tbe  Utle  bn^nabore  set 
oaL  Tbe  Journal  of  tbe  House  shows  (and 
this  is  not  dispute^  tbat  there  was  a  strict 
compliance  with  all  constitutional  requlre- 
inmts  In  Its  passage  through  tbat  brandi  of 
the  General  Assembly.  The  journal  of  tbe 
Senate  shows  tbat  In  the  "message  from  tbe 
OovM^"  r^rttag  the  paaasge  of  Boose  Bill 
928,  the  word  "glucose"  appears  in  the  title 
of  tbe  bill.  Instead  of  tbe  word  "gencose"  as 
contained  In  the  title  of  the  bill  as  the  same 
passed  the  House.  This  word  "glucose,"  as 
appears  from  the  S^iate  Journal,  was  retain* 
ed  in  tbe  title  to  the  bill  through  its  course 
of  passage  in  the  Senate,  up  to  and  including 
the  final  vote  upon  third  reading.  The  House 
Journal  then  shows  tbat,  In  the  "message 
from  tbe  Senate"  of  the  passage  of  the  bill  by 
tbat  body,  tbe  word  "gencose,"  and  not  "glu- 
cose," appears  in  the  title  of  tbe  bill  as  orig- 
inally introduced  into  the  House  and  pass- 
ed by  that  body.  There  Is  nothing  In  the 
Senate  proceedings  to  show  that  the  bill,  in 
its  passage  through  tbat  body,  was  ever 
changed  by  amendment  made  for  tbat  pur- 
pose, nor  is  there  any  pretense  in  ailment 
that  such  thing  was  done.  It' further  appears 
tbat  In  the  title  to  the  bill  (House  Bill  928), 
as  signed  by  both  the  Speaker  of  the  House 
and  tbe  President  of  tbe  Senate,  tbe  word 
used  is  "gencose,"  and  not  "glucose."  From 
this  history  of  the  passage  of  the  bill  through 
both  bouses,  we  are  of  the  opinion  that  tbe 
word  "glucose,"  where  it  appears  In  the  Sen- 
ate proceedings,  is  merely  a  clerical  mispri- 
sioQ,  and,  being  such,  will  not  affect  the  va- 
Udlty  of  the  law. 

The  next  point  taken  Is  that  the  Journal  of 
thb  Senate  does  not  show  a  signing  of  the 
bill,  as  it  passed  the  two  houses,  by  tbe  Presi- 
dent of  the  Senate.  This  Insistence  is  based 
upon  the  following  recital  in  the  journal  of 
the  Senate :  "Tb«  President  of  tbe  Senate, 
in  tbe  presence  of  tbe  Senate,  Immediately 
after  their  titles  had  been  publicly  read  at 
length  by  the  Secretary,  signed  the  above 
S^iate  Bills,  the  titles  of  which  are  set  out 
in  the  foregoing  message  from  the  House; 
the  reading  at  length  of  said  bill  having  been 
dispensed  with  by  a  two-thirds  vote  of  a 
quorum  of  the  Senate  present."  Immediate- 
ly preceding  this  recital,  recorded  on  tbe 
journal  of  the  Senate,  Is  the  message  from 
tbe  House,  which  Is  as  follows:  "Mr.  Presi- 
dent: The  Speaker  of  the  House  having  sign- 
ed tlie  following  House  Bills,  your  signature 
thereto  is  requested."  Then  follow  tbe  House 
Bills  specified,  Included  In  which  Is  tbe  House 
Bill  In  question.  It  Is  evident  tbat  tbe 
words  "Senate  Bills,"  employed  In  tbe  recit- 
al from  tbe  joamal  abore  set  out.  In  the  con- 


nection and  order  In  wbldi  they  are  i^sed, 
are  merely  a  clerical  misprision,  and  tbat 
"House  Bills"  (and  not  "Senate  Bills")  were 
intended. 

The  next  point  taken  is  that.  In  section  1  of 
the  body  of  the  act  as  approved  by  the  Gov- 
ernor, the  words  "maltace"  and  "gencase"  are 
used,  instead  of  the  words- "maltose"  and 
"gencose."  as  employed  In  section  1  of  the  act 
as  passed  by 'the  House  and  Senate.  It  is  in- 
sisted In  argument,  for  this  reason,  that  the 
bUl  as  passed  Is  not  the  one  signed  and  ap- 
proved by  the  Qovemor,  and,  therefore,  is 
(tf  esstre  to  the  Constitution.  To  demonstrate 
tbat  this  Is  another  clerical  error,  occurring 
In  tbe  enactment  of  this  law.  it  Is  only  neces- 
sary to  set  out  in  full  section  1  of  the  act; 
which  is  as  follows:  "Tbat  it  shall  he  nntaw- 
fnl  to  sell,  give  away,  or  otherwise  dispose 
of  bep-jack,  bop-tea,  bop-welss.  hop-ale,  malt 
tonic  or  any  other  beverage  which  Is  tbe  prod- 
uct of  maltdce  or  geucase,  or.  In  which  malt- 
ose or  gencose  Is  a  substantial  Ingredient, 
at  or  in  any  place  where  tbe  sale  of  spiritu- 
ous, vinous  or  malt  liquors  Is  prohibited  by 
law."  It  Is  evident,  we  think,  from  the  con- 
test, that  the  words  "maltose"  and  "gencose" 
were  Intended  in  the  statute,  where  "maltace" 
and  "gencase"  are  used.  Tbe  words  "malt- 
ose" and  "gencose"  are  the  ones  employed  In 
the  title  to  the  act.  Moreover,  when  taking 
into  consideration  the  fact  that  there  are 
no  such  words  as  "maltace"  and  "gencase" 
(and,  we  may  add,  we  know  of  no  such  word 
as  "gencose"),  there  can  be  no  doubt  that  the 
employment  of  these  words  is  a  mere  clerical 
error,  and  that  only  "maltose"  and  "gencose" 
could  have  been  Intended.  Clerical  errors, 
which  are  [mtently  such  on  their  face,  will 
not  operate  to  invalidate  an  otherwise  valid 
enactment.  It  would  be  unreasonable  to  bold 
tbat  tbe  lawmakers  intended  to  render  nuga- 
tory a  law  of  their  own  creation  by  the  em- 
ployment of  meaningless  words  in  Its  enact- 
ment. 

The  constitutionality  of  the  act  is  further 
assailed  upon  the  ground  that  the  attempted 
legislation  is  not  within  the  police  power 
of  the  state  and  is  an  unwarranted  invasion 
of  the  rights  of  tbe  citizen.  Tbe  argument 
Is  based  upon  the  theory  that  the  Legislature 
has  no  power  to  prohibit  the  sale  of  an  article 
which  is  not  injurious  to  either  tbe  health 
or  morals  of  the  people.  If  It  should  be  con- 
ceded that  the  articles,  the  sale  of  which  is 
prohibited  by  the  act,  are  not  In  themselves 
Injurious  to  health  or  morals,  still  there 
can  be  no  doubt,  under  former  decisions  of 
this  court,  that  to  prohibit  the  sale  of  the 
articles  mentioned  Is  not  without  legislative 
competency.  To  prohibit  tbe  sale  of  malt 
liquors  Is  undeniably  within  tbe  police  power 
of  the  state.  The  exercise  of  this  power  by. 
tbe  Legislature,  in  the  prohibition  of  the 
sale  of  malt  liquor,  is  upon  the  Idea  of  the 
conservation  of  public  morals.  To  this  end 
it  must  logically  follow  that  It  is  equally 
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within  the  police  power  of  the  state,  through 
its  lawmakers,  to  enact  any  aod  all  laws  In 
their  wisdom  necessary  to  prevent  any  era- 
Blon  of  the  primary  purpose^  If,  in  the  wis- 
dom of  the  L^lslature,  in  order  more  thor- 
oughly to  prohibit  the  sale  of  malt  liquor, 
which  Is  known  to  be  an  Intoxicant,  and  to 
safeguard  against  erasions  of  such  law.  It 
should  be  deemed  necessary  to  prohibit  the 
sale  of  any  and  all  beveragefl  containing  as 
an  Ingredient  "maltose,"  a  known  constitu- 
ent of  malt  liquor,  we  are  unable  to  see 
why  such  legislation  would  not  reasonably 
come  within  the  exercise  of  the  stated  police 
pQwer. 

In  Felbelman  t.  State,  130  Ala.  122,  30 
South.  384,  it  -was  said  by  this  court,  speak- 
ing through  McClellan,  C.  J.:  "It  Is  com- 
mon knowledge  that  most  malt  liquors  are 
intoxicating  and  harmful  when  used'  ex- 
cessively, and  are  capable  of  excessive  use  as 
a  beverage.  The  sale  of  all  such,  of  course, 
the  Legislature  has  the  power  to  prohibit. 
But  If  the  prohibition  should  In  terms  go 
only  to  the  sale  of  Intoxicating  malt  liquors, 
there  icould  he  left  open  such  opportunities 
for  invasiom  [evasions]  of  the  law  and  there 
would  arise  such  difficulties  of  proof  aa  that 
the  late  could  not  be  effectively  executed;  and 
the  lawmakers  having  the  tmdoubted  power 
to  prohibit  and  to  prevent  the  sale  of  intoxi- 
cating malt  liquors,  and  to  enact  to  that  end 
a  law  which  can  be  executed  so  as  to  secure 
it.  ond,  finding  that  this  cannot  be  accom- 
plished without  ewtending  the  prohibition  to 
all  malt  li^ora,  whether  intoxUMtinff  or  not, 
siush  extension,  neoestary  to  prevent  the  sate 
of  intowicanta,  it  m  eswntiallv  the  proper 
exercise  of  the  police  power  as  the  inhibition 
with  reference  to  intotsicants."  (Italics  onra.) 
See,  also,  the  following  cases:  Dlnklns  v. 
State,  140  Ala.  49,  43  South.  114;  lAmble  t. 
States  151  Ala.  86.  44  Soatfa.  51;  Marks  t. 
State  (decided  at  the  present  term)  48  Sonth. 
864:  Eaves'  Cass^  113  Oa.  749.  39  S.  E.  818; 
(TGonttell'fl  Case,  99  Me.  61,  68  Atl.  6a  On 
the  antborlty  of  the  caeee  clfed  above,  and  for 
the  reasons  that  we  have  stated,  without  hes- 
itancy we  reach  the  conclusion  that  the  pas- 
sage of  the  act  In  question  la  entirely  within 
legislative  cMnpetraicy,  and  not  opposed  to 
any  of  the  rights  of  the  dtlBen  guaranteed 
by  the  Constitution. 

The  question  of  the  repeal  of  the  act  here 
nnder  consideration  by  the  subsequent  act. 
approved  November  23,  1907  (Gen.  Acts  Sp. 
Sess.  1907,  p.  71),  commonly  known  as  the 
"State-Wide  Prohibition  Law."  is  also  raised 
on  the  record;  but  we  think  that  this  point 
is  not  very  seriously  contended  for  in  argu- 
ment. The  latter  act  contains  a  general 
provision  of  repeal  of  all  laws  and  parts  of 
Jaws  In  conflict  with  it,  but  no  express  repeal 
of  the  former  act.  That  the  act  under  con- 
sideration covers  matters  not  covered  by  the 
fltete-wlde  prohibition  law  Is  plainly  to  be 


seen,  and  hence  the  two  acts  have  different 
fields  of  operation  and  may  consistently 
stand  together,  and  without  any  conflict  op- 
erate In  harmonlona  conjunction  to  the  ac- 
complishment of  the  same  general  purpose. 

Many  of  the  questions  reserved  on  die  In- 
troduction of  evidence  and  im  the  refusal  of 
written  charges  requested  by  the  defendant, 
and  here  presented  on  the  record  for  our  con- 
sideration, require  no  further  discussion  by 
us  In  detail,  as  the  same  can  find  an  answer 
and  ready  solation  in  an  application  of  tiie 
principles  we  have  already  stated  above. 

Dr.  B.  B.  Boss,  professor  of  chemistry  of 
the  Polytechnic  Institute  at  Auburn,  and  ex 
officio  state  chemist,  was  examined  as  an 
expert  witness  in  the  case.  Two  bottles  that 
were  shown  to  have  been  sold  by  the  defend- 
ant, one  containing  a  liquid  called  "Mead," 
end  the  other  a  liquid  called  "Schlltz-Flzz," 
were  analyzed  by  Dr.  Ross.  This  witness 
testified  that  the  liquid  called  "Mead,"  as 
shown  by  bis  analysis,  contained  quantita- 
tively 1.27  per  centum  of  maltose,  and  that 
the  liquid  called  "Schlltz-FIzz"  contained 
2.89  per  centum  of  maltose.  He  further  tes- 
tified that  95  per  centum,  or  more,  of  the 
liquids,  as  a  whole,  was  water,  and  that  the 
same,  together  with  the  maltose  and  other 
Ingredients,  constituted  the  mixture  a  bever- 
age. This  witness  also  testified  that  the  In- 
gredient of  maltose  gave  to  It  a  sweetish 
taste  and  also  a  nutritive  element  He  fur- 
ther testified  that,  relatively  speaking,  malt- 
ose as  an  Ingredient,  compared  with  the 
whole,  was  small,  but,  when  compared  with 
the  other  Ingredients  going  to  constitute  the 
drink  a  beverage.  It  was  very  large. 

On  this  undisputed  evidence,  It  certainly 
could  not  be  said  that  maltose,  as  an  Ingredi- 
ent In  the  makeup  of  the  beverage,  was  not 
a  substantial  ingredient,  within  the  meaning 
of  the  statute.  On  the  examination  of  this 
witness  as  an  expert  It  was  entirely  compe- 
tent to  show  by  him  the  nature  and  charac- 
ter of  maltose,  ItS  taste,  potency,  and  activ- 
ity, as  an  Ingredient  of  the  beverage,  as  well 
as  the  other  Ingredients,  and  their  nature, 
kind,  and  character,  enteaing  Into  said  liq- 
uids examined  and  analysed  by  him.  We 
fall  to  discover  that  the  trial  court  commit- 
ted any  reversible  error  In  the  admission  of 
evidence  on  the  examination  of  this  witness. 

A  number  of  the  charges  refused  to  the  de- 
fendant find  substantial  duplication  in  char- 
ges given  at  the  request  of  the  defendant,  and 
hence  no  error  was  committed  In  the  refusal 
of  such  charges. 

We  have  examined  the  written  charges  re- 
fused to  the  defendant,  and  that  are  here  In- 
sisted on  In  brief  and  in  argument  by  coun- 
sel for  appellant.  As  above  stated,  the  ques- 
tions raised  by  these  charges  are  covered  by 
the  principles  that  we  have  already  laid 
down,  and  In  their  refusal  no  reversible  er- 
ror has  l>cen  committed. 

Finding  no  error  in  the  record  of  which 
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the  appellant  can  complain,  tbe  Judgment 
awealed  from  !■  afflnned. 
Affirmed. 

DKNSON  and  McOLELLAN,  JJ.,  Cfmcnr. 

8IUP80N.  J.  (concorrlns).  It  is  very  difll- 
colt  to  Orkv  fba  Une,  by  a  distinct  definition, 
as  to  -wtuit  the  Legislatnre  may  do  on  the 
snl^ect  of  imAlUtlng  the  sale  or  otherwise 
dispc^ns  of  spMtaous,  Tineas,  or  malt  llq- 
oors  or  bereiagea  I  take  It  to  be  an  ac- 
knowledged principle  that  the  cltjbun'a  right 
to  proper^  is  protected  by  the  Constitution, 
and  that  ^e  right  of  priq^erty  carries  with 
it  the  right  to  scU  or  dispose  of  it  At  the 
same  time  It  Is  recognised  that,  on  account 
of  tbe  injury  and  danger  to  tlie  public,  the 
I^^slature  has  ttie  rlgbt  to  prohibit  abso- 
lutely the  sale  of  all  intoxicating  bererages. 
I  am  of  tbe  opinion,  also,  that  as  a  concomit- 
ant of  this  rlgbt  a  reasonable  discretion  must 
be  lodged  In  the  Legislature  to  pass  all  laws 
which  are  reasonably  necessary  to  prerent 
tbe  eTastcm  of  Its  laws  on  that  subject.  A 
careful  author  says:  "It  has  occasionally 
"beea  argned  that  the  L^islature  has  no  pow- 
er to  declare  that  to  be  intoxicating  wblch 
ia  not  so;  that  the  use  of  any  beverage 
which  Is  not  capable  of  producing  Intoxica- 
tion can  have  no  poratble  Influence  upon  the 
public  health,  safety,  or  morals;  and  that, 
therefore,  if  tbe  LegMatnre  should  attempt 
to  Include  any  such  Innocoit  article  in  its 
prohibition,  the  stotute  would  be  to  that 
extent  invalid.  It  Is  probable  that  flie  conrts 
would  accede  to  this  reasoning  in  a  very 
strong  case,  a  case  where  there  could  be  no 
possible  doubt  as  to  the  buiocent  nature  of 
the  liquor  In  question ;  but  they  are  dispos- 
ed to  leave  nmch  to  the  legislative  Judgment 
and  discretion,  and  act  with  caution  In  tak- 
ing Judicial  notice  of  tbe  properties  of  such 
arttcles.**  Blade  on  Intoxicating  liiqumrs,  S 
43. 

I  flilnk,  therefore,  that  the  Legislature  has 
the  right  to  sdect  such  beverages  as  are  rec- 
ognised as  convenient  vehicles  for  the  eva- 
sion of  the  prohiUtl<m  lawa,  and  to  exercise 
a  reasonable  discretion  In  prohibiting  tbe 
Bale,  etc,  of  such;  and  I  cannot  say  that  in 
this  case  the  Legislature  has  gone  beyond 
the  bounds  of  its  legislative  discretion.  This 
disposes  of  an  questions  raised  by  the  plead- 
ings and  record  in  tiils  case. 

Theref«e  I  concur  in  the  conclusion  of  the 
opinion  of  the  Chief  Justice. 

ANDERSON,  J.  (dissenting).  To  my  mind 
the  conclusion  of  tbe  majority  of  the  court 
is  not  only  far-reaching,  but  most  dangerous 
in  its  results,  and  Is  directly  in  the  teeth  of 
the  Constitution.  The  property  right  of  every 
dtben  is  protected  by  both  the  federal  and 
state  Constitutions,  and  tbe  right  to  dispose 
of  property  is  essential  to  tbe  enjoyment  of 
same.  The  majority  do  not  pretend,  as  I 
understand  "them,  that  the  drinks  Involved 


In  the  case  at  bar  are  calculated  to  produce 
intoxication,  or  will,  per  se,  have  any  Influ- 
ence uptm  the  public  bealjli  or  morals,  excegt 
in  so  far  as  they  may  be  used  as  a  means  for 
evading  the  prohibition  laws.  They  there- 
fore base  their  holding  that  the  Legislature 
has  the  right  to  prohibit  these  harmlew 
drinks  solely  and  entirely  upon  the  idea  that 
the  dealing  In  same  will  afford  a  means  to 
sdl  prohibited  drinks  in  cQsgnlse.  I  cannot 
understand  why  tbey  can  be  so  need,  unless 
it  be  that  they  may  resemble  certain  Intox- 
icating drinks  which  might  be  sold  in  the 
name  of  tbese  ntmintoxlcating  drtoks,  and 
which  would  be  a  violation  of  the  law,  re- 
gardless of  tbe  name  under  which  they  are 
sold.  Iced  tea  resemMes  malt  drinks  as  well 
as  whisky  diluted,  as  also  do  ginger  ale, 
(dder,  and  many  other  harmless  beverages 
or  drinks;  yet,  under  the  holding  of  tbe  ma- 
jority, tbe  Legislatore  can  prohibit  the  sale 
of  these  harmless  drinks  simply  because  they 
may  resemble  crataln  Intoxicating  liquors. 

These  drastic  prohibitory  laws  are  doubt- 
less Intended  for  the  moral.beneflt  and  eleva- 
tion of  mankind;  but  their  moral  purpose  or 
bmeflcent  results  must  not  be  considered,  to 
save  tbem,  when  they  invade  the  sanfitity 
o#the  constitntional  r^bts  of  our  citlaens. 
Iteforms  come  and  go,  often  doing  good;  but 
occasionally  they  merely  disturb  and  Inter- 
fere wiUi  tbe  serenity  of  conservatism  aid 
quietude  under  existing  coidllions.  But 
Constitutions  should  ever  remain  as  barriers 
to  legislative  or  Judicial  interference  with 
^  the  inalienable  right  of  enjoyment  of  life, 
liberty,  and  the  pursuit  of  happiness,  which 
includes  the  right  to  own  and  dispose  of 
property,  so  long  as  it  does  not,  per  se,  in- 
terfere wKtt  tbe  public  morals  or  health. 

These  views  are  concurred  In  by  Justices 
MATFIBLD  and  SATRB. 

On  Rehearing. 

SIMPSON,  J.  As  tbe  title  of  the  act  in 
question  covers  only  those  beverages  which 
are  "the  product  of  maltose  or  gencose,"  I 
think  that  portion  of  the  act  wblch  prohibits 
tbe  sale  of  beverages  "In  which  maltose  or 
gencose  Is  a  substantial  ingredient"  is  not 
included  In  the  title,  and  Is  therefore  Invalid 
under  section  45  of  the  Constitution. 

The  word  "produce"  Is  from  "pro"  (before) 
and  "duco"  (to  lead),  and  means  "to  be  the 
cause  of."  "Product"  Is  "anything  obtained 
as  a  result  *  *  *  and  anything  produc- 
ed." "The  result  obtained  by  multiplication, 
as,  24  ia  the  product  of  6  multiplied  by  four." 
Standard  Dictionary,  and  Webster's  Intrana- 
tional. "The  word  'product'  imports  an  ar- 
ticle which  is  made  of  something,  and  which, 
when  made,  has  characteristics  which  are 
apparent  to  the  senses."  6  "Words  &  Phras- 
es, p.  5656. 

Ingredient,  from  in  (in)  and  gradi  (to 
walk):  "That  which  enten  into  a  compound, 
or  Is  a  compon«it  part  of  any  combination 
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and  mixture;  an  element;  a  consUtaenL*' 
Webster*!  loteniational  Dictionary. 

Substantial  means  "belonging  to  substance ; 
BCtoally  existing;  real ;  *  *  *  not  seeming 
or  imaginary;  not  lUuslTe;  real;  solid;  true; 
vwltable.**  Webster's  International  Diction- 
ary. 

I  therefore  concur  in  tbe  panting  of  the 
rebearlng,  and  In  the  reversal  of  the  case. 

Justices  ANDERSON.  MAYFIELD.  and 
SAYRE  concur  in  the  granting  of  the  rehear- 
ing and  In  ttie  reversal  of  the  case,  for  the 
reasons  set  out  In  their  original  dissenting 
opinion. 


HAGOOD  V.  SMITH  et  al. 
(Supreme  Court  of  Alabama.    Juoe  30,  1909.) 

1.  COBPOBATIONB  <8  320*)— WBONQS  AOAINOT 

CoBPOE  ATI  ON— Actions— RiOHTH  op  Stock- 

fitOLDEBS. 

Aq  action  to  redress  wronga  committed 
against  a  corporation,  or  for  money  due  it  from 
its  ofScers,  muat  ordinarily  be  brought  in  the 
name  of  tbe  corporation  ;  and  a  stockholder  can- 
not aue  in  hia  own  name,  unless  be  shows  that 
he  itas  done  all  in  bis  power  to  obtain  within  the, 
corporation  itself  redresa,  and,  failing  with  tbe 
officers,  that  he  has  applied  withoot  avail  to  ^be 
Btockholderc  as  a  body.  ^ 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  1 1427;  Dec  Dig.  I  m*] 

2.  CoBPOBATiONS  0  S20*)— Wbongb  Against 
CoBPOBATioNs— Action  bt  Stockholdebs. 

A  atockholder,  suing  a  corporation  and  an 
officer  for  an  account!^  for  moneys  received 
by  the  officer  for  the  corporation,  who  shows 
tnat  bis  wife  and  the  officer's  wife  are  sisters, 
and  that  they  and  some  of  their  nephews  and 
nieces  are  owners  of  the  stock,  does  not  show 
an  excase  for  not  applying  to  the  stockholders 
as  a  body  to  rediew  the  wrong,  justifying  tbe 
denial  of  relief. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  IMg.  f  1427 ;  Dec,  Dig.  8  320."] 

Appeal  from  Chancery  Court,  JefiTerson 
County ;  Alfred  H.  Benners,  Chancellor. 

Suit  by  Rufua  H.  Hagood  against  Thomas 
S.  Smith  and  another.  From  a  decree  dis- 
missing the  bill,  pIfllDtlfif  appeals.  Affirmed. 

W.  C.  Ward,  for  appellant.  Frank  S. 
White  &  Sons,  Tillman,  Grubb.  Bradley  & 
Morrow,  and  M.  M.  Baldwin,  for  appellees. 

DENSON.  J.  This  was  a  bill  filed  by  Ru- 
fus  H.  Hagood,  as  the  owner  of  eto&s.  in  a 
private  corporation,  against  the  corporation 
and  "Biomas  S.  Smith,  who  is  alleged  to  be 
the  secretary  and  treasurer  of  the  corpora- 
tion, to  compel  an  accounting  by  Smith  of 
certain  mon^s  allied  to  have  been  received 
by  him  from  tbe  sale  of  certain  lands  owned 
by  tbe  coriwratlon,  and  which  the  corpora- 
tion authorized  him  to  sell.  Upon  the  final 
Bubmlsrion  of  tue  cause  on  bill  and  answer, 
motion  to  dismiss  the  bill  for  the  want  of 
equity  was  made,  and  upon  tbe  proof  the 
chancellor  decreed  that  the  complainant  was 


not  entitled  to  relief,  and  dismissed  the  bill. 

Ordinarily  actions  must  be  brought  in  tbe 
name  of  the  corporation  for  the  redreaa  ot 
wrongs  committed  against  it,  or  for  money 
due  to  it  by  its  officers  or  by  other  persons ; 
or,  to  put  the  proposition  differently,  before 
a  stockholder  can  maintain  a  suit  in  his  own 
name  against  the  corporation  of  which  he  is 
a  monber  and  an  officer  of  such  corporation 
for  money  belonging  to  the  corporation  and 
which  has  been  converted  to  the  officer's  use, 
he  must  show  that  be  has  done  all  in  his 
power  to  obtain,  within  tUe  corporation  itself, 
redress  of  the  wrongs  complained  of,  tliat  he 
has  made  an  honest  effort  to  get  tbe  govern- 
ing body  of  the  corporation  to  remedy  the 
wrong,  and,  falling  with  them,  that  he  then 
applied  to  the  stockholders  as  a  body  to  take 
action  towards  redressing  the  grievances 
complained  of,  without  avail.  Montg<nnery. 
etc.,  Co.  T.  Lahey,  121  Ala.  131,  25  South. 
1006;  Montgomery  Traction  Co.  v.  Harmon, 
140  Ala.  605,  37  South.  371 ;  TllUs  v.  Brown, 
154  Ala.  40S,  45  South.  688,  and  cases  there 
cited. 

The  bill  explicitly  avers  an  appllcatloii  by 
the  complainant  to  the  directory  of  the  cor- 
poration, and  a  refusal  by  that  board  to  act, 
and  It  may  be  conceded  that  the  proof  auii- 
ports  these  allegations.  Tbe  bill  then  under- 
takes to  aver  an  excuse  for  not  applying  to 
tbe  stockholders;  but  the  court  is  of  the 
opinion  ttut  tbe  averments  In  tills  respect 
woald  be  subject  to  tbe  crittdnn  (If  it  bad 
been  made)  that  th^  are  mCTely  a  statemoit 
of  tbe  opinion  of  tbe  pleadei^-evra  conceding 
that  the  matter  referred  to  in  the  avermenta. 
If  pr<v)erly  pleaded,  could  be  made  tbe  predi- 
cate for  an  excuse  for  not  applying  to  the 
stockholders.  But  tbe  Mil  was  not  demur- 
red to.  L.-  &  N.  R.  R.  V.  Neal,  128  Ala.  14a 
29  Soutli.  865.  Nevertheless,  proof,  unless 
tbe  excuse  be  admitted  In  the  answer  (which 
Is  not  the  case  here),  to  mai»  ont  a  case  en- 
titling the  complainant  to  relief,  is  as  essen- 
tial as  the  averment  of  excuse ;  and  the<  ex- 
tent of  the  proof  in  this  respect,  Miown  by 
tbe  record,  is  that  complainant's  wife  and 
respondoit  Smith's  wife  are  sisters,  and  they 
and  some  of  their  nephews  and  nieces  are 
owners  of  the  stodc  of  the  corporation.  We 
do  not  think  ttiat  this  can  be  said  to  sustain 
tbe  averment  that  an  application  to  tlie  stock- 
holders to  bring  the  suit  in  the  name  of  the 
corporation  would  have  resulted  in  failure 
or  have  been  in  vain.  At  any  rate,  tlie  aian- 
celtor  was  warranted  in  holding  tiiat  it  can- 
not, and  bis  decree  denying  relief  to  the 
complainant  should  be  affirmed. 

Other  reasons  might  he  i^ven  in  support  of 
the  decree,  but  the  considerations  adverted  to 
are  deemed  sufficient. 

Affirmed. 

SIMPSON.  ANDERSON,  and  HATFIELD, 

JJ.,  concur. 
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TAYLOR  T.  TAYLOR  et  aL 
^hipseme  Ooort  of  Alabama.    June  &0t  UOB.) 

1.  EUCimHa  AHD  Adhinistbatobb  (I  464*)— 
AcnoRfl— BxBCunoN— Pbopebtt  Subject. 

Ad  ezecntion  against  the  personal  repre- 
sentatiTe  of  a  decedent  in  bis  personal  or  rep- 
reaeatative  capacity  canaot  run  against  toe 
lands  of  the  decedent's  estate;  anch  lands  de- 
acending  immediately  to  decedent'a  heirs. 

[Ed.  Note.— For  other  canes,  see  Execntors 
and  Administraton,  Cent  Dis.  I  1915;  Dec 
Dig.  I  4W.*] 

2.  PABTTTTOir  (S  108*)  —  PBOCEBDinas  —  GOL- 
UTEBAL  Attack. 

Under  Code  1896,  |  8178,  providing  that  no 
partition  can  be  made  when  an  adverse  claim 
IS  aaserted.  that  purchasers  at  an  execution 
sale  of  a  decedent's  lands  under  a  judgment 
against  the  administrator  contested  an  applica- 
tion by  heirs  for  partition  of  the  lands  did  not 
destroy  all  jurisdiction  theretofore  acquired,  or 
render  all  aubsegnent  proceedings  voia,  ao  that 
they  could  be  culaterallr  attacked  in  ejectment 
by  the  conteatanta  against  the  purchasers  at 
partition  sale. 

IBd.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  i  340;  Dec.  Dig.  S  108.  *j 

Appeal  from  Circuit  Court,  St.  Clair  Coun- 
ty ;  A.  H.  Alston,  Judge. 

Ejectment  by  W.  R.  Taylor  against  Butby 
Taylor  and  others.  Judgment  for  defend- 
ants, and  plalntUt  appeals.  Reversed  and 
remanded. 

Ttie  cause  was  tried  on  an  agreed  state- 
uieDt  of  facts  as  follows :  That  one  William 
Taylor,  deceased,  waa  at  tbe  time  of  his 
death  on  the  day  of  ^  the  own- 
er of  the  following  described  lands,  to  wit : 
(Here  follows  a  dtacrlption  of  the  land.) 

Hiat  on  tlie    day  ot    Joaeph 

Taylor,  a  son  of  the  deceased,  qtialified  in 
the  probate  court  of  St  Clair  county,  Ala., 
as  the  administrator  of  the  estate  of  the 
said  WlUiam  Taylor,  and  that  pradlng  his 
said  administration,  and  more  than  six 
months  after  lie  had  so  qnailfled.  Ruthy  Tay> 
lor,  Martha  Taylor,  and  Margaret  Taylor  in- 
stltntod  anit  in  the  circuit  court  of  St.  Clair 
county  agaUist  the  said  Joaeph  Tayl<nr,  as 
such  administrator  <tf  said  estate,  for  the 
recovery  of  the  sum  of  $500  allied  to  be 
due  tlian  from  the  estate  of  said  William 
Taylor,  deceased,  being  a  d^t  alleged  to  be 
due  them  fnnn  said  deceased.  That  pend- 
ing sucb  suit  said  Joseph  Taylor  was  re- 
moved from  such  administration  of  such  ea* 
tate,  and  one  Bud  Taylor  was  appointed 
and  qualified  as  tho  administrator  de  bonis 
Don  of  aaid  estate,  and  that  said  suit  was  re- 
vived in  the  name  of  such  administrator  de 
bonis  Don,  and  on  the  ISth  day  of  April, 
1908,  at  a  regular  term  of  the  circuit  court 
ai  aald  county,  said  plaintiffs  rwovered 
Judgment  against  the  said  Buel  Taylor  as 
such  administrator  de  Ixmls  non  for  Uie  sum 
of  IGOO  and  tlie  cost  of  suit,  which  Judgment 
it  Is  agreed  was  a  valid  Judgment  in  all  re- 
spects.   That  snbseQuent  to  the  rendition 


of  such  Judgment  said  Taylor  resigned  aa 
such  administrator  de  bonis  non  of  such  es- 
tate and  made  his  final  settlement  of  such 
administration;  such  Judgment  not  having 
t>een  paid  or  otherwise  settled.  That,  prior 
to  the  resignation  and  prior  settlement  of 
said  Buel  Taylor,  execution  was  duly  Issued 
out  of  sucb  circuit  court  on  said  Judgment 
against  tbe  said  Buel  Taylor  as  such  admln- 
iBtrator  and  placed  In  the  hands  of  the  sher- 
KT  of  St  Clair  county,  Ala.  That  subse- 
quent to  the  resignation  of  said  Taylor  as 
such  administrator  de  bonis  non  the  said 
lands  hereinbefore  described  were  levied  on 
and  sold  by  J.  L.  North,  as  such  sheriff,  for 
the  satisfaction  of  such  Judgment  so  ren- 
dered against  said  Bnel  Taylor  as  aaid  ad- 
ministrator in  the  said  circuit  court.  That 
said  levy  and  sale  was  In  all  thiugs  in  con- 
formity to  the  law  with  reference  to  sales 
of  real  estate  under  execution  from  tbe  dr- 
cult  court  That  on  the  27th  day  of  March. 
1905,  the  lands  were  wtAA  under  this  execu- 
tion at  public  outcry,  and  that  tbe  plain- 
tiffs In  the  Judgment  bought  at  and  for  the 
sum  of  $450  and  received  a  sheriffs  deed 
therefor,  a  copy  of  which  is  made  an  ex- 
hibit to  this  agreemoit.  It  Is  th«a  agreed 
substantially  that  these  execution  purchaa- 
ers  resided  on  part  of  the  land  at  the  time 
they  received  their  deed,  and  that  they 
thereupon  set  up  claim  to  all  the  land,  al- 
though there  waa  no  visible  change  of  pos- 
session, as  they  only  ' actually  occupied  and 
cultivated  a  portion  of  said  land.  It  is  then 
agreed  that  on  the  15th  day  of  June.  1905. 
EUs  Mlze,  A  J.  Taylor,  and  others  filed  in 
the  probate  court  of  St  Clair  county  a  peti- 
tion for  the  sale  and  equitable  partition  and 
dlvisliHi  of  raid  laud  (the  petition  Is  made 
an  exhibit) ;  that  said  petitioners  were  heirs 
at  law  of  said  William  Taylor,  and  that  said 
Ruthy  Taylor.  Martha  Taylor,  and  Margaret 
Taylor  were  named  as  Joint  owners,  they 
being  also  heirs  at  law  of  said  William  Tay- 
lor; that  these  three  last-named  parties 
were  dted  to  appear,  and  did  ai^iear  in  the 
probate  court,  and  conteated  said  applica- 
tion to  sell,  and  filed  their  answers  setting 
up  claim  to  said  land  under  such  alleged 
execution  sale.  It  Is  then  agreed  substan- 
tially that  on  the  14th  day  of  May.  1006.  tbe 
probiCte  court  made  and  entered  a  decree 
of  sale  and  appointed  a  commissioner,  who 
made  the  sale  oi  the  lands  under  the  decree 
in  conformity  to  law,  and  made  his  report 
w4iich  report  waa  confirmed,  and  deed  order- 
ed made  to  tbe  purchaser;  that  the  purchas- 
er at  said  last  sale  was  O.  S.  Taylor.  It  is 
agreed  that  the  sale  was  to  all  respects  reg- 
ular and  In  accordance  to  law.  It  is  then 
agreed  that  C.  S.  Taylor  made  deed  to  W.  R. 
Taylor,  the  plaintiff  In  this  suit  and  that 
he  went  upon  the  lands  wlOi  W,  R.  Taylor 
and  put  him  into  possession  of  tbe  same. 
It  la  further  agreed  that  at  the  time  of  sale 
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under  execution  the  estate  of  WlUlam  Tay- 
lor owned  no  personal  pn^rty.  It  Is  fur- 
tlier  alleged  that  the  money  which  the  lauds 
bron^t  at  the  partition  sale  was  paid  Into 
court,  and  by  the  court  paid  out  to  all  the 
owners  except  the  three  defmidants  In  this 
suit,  and  that  tiielr  money  is  yet  In  the 
hands  of  t^e  court  unclaimed  by  them.  It 
Is  further  agreed  that,  If  C.  8..  Taylor 
would  be  entitled  to  recover,  then  this  plain- 
tiff would  be  entitled  to  recover. 

J.  P.  Montgomery,  for  appellant  M.  M. 
Smith  and  James  A.  Embry,  for  appellees. 

MAYFISLD,  J.  This  was  a  statutory  ac- 
tion of  ejectment  Both  parties  claimed  ti- 
tle throuc^  a  common  source,  viz.,  William 
Taylor,  deceased,  who  was  also  the  father 
and  common  anc^tor  of  all  the  parties. 
Plaintiff  bases  his  claim  and  title  on  a 
commissioner's  deed  and  a  sale  of  the  lands 
In  the  probate  court  of  St.  Clair  county,  un- 
der section  8178  et  seq.  of  the  Code  of  1890, 
for  division  and  distribution  between  the 
heirs  of  William  Taylor,  the  joint  owners  of 
the  lands.  The  defendants  base,  their  claim 
and  title  upon  a  sherlfTa  sale  and  deed  un- 
der an  execution  against  the  personal  rep- 
resentative of  Wm.  Taylor,  the  commcm  an- 
cestor, which  antedated  the  sale  In  the  pro- 
bate court.  The  trial  was  had  upon  an 
Agreed  statement  of  facts,  which  the  report- 
er win  set  out  In  substance  at  least.  The 
trial  court  gave  the  general  affirmative 
charge  for  the  defendants,  and  refused  a 
like  charge  to  the  plaintiff,  and  these  two 
rulings  are  assigned  as  error. 

Both  assignments  are  good,  and  must  be 
sustained.  An  execution  against  the  per- 
sonal representative  of  a  decreed  person  in 
his  personal  or  representative  capacity  can- 
not run  against  the  lands  of  the  decedent's 
estat&  Splgener  v.  Farquhar,  82  Ala.  689, 
3  South.  47;  3  Mayfleld's  Digest,  p.  756. 
The  lands  of  an  intestate,  at  common  law 
and  under  our  statntes,  descend  immediate- 
ly to  his  heirs.  The  administrator  takes  no 
estate  or  interest  in  them;  hence  a  Judg- 
ment against  him  in  any  capacity  cannot 
bind  the  lands.  It  has  always  been  the  pol- 
icy of  the  law  to  prevent  lands  of  a  de- 
cedent from  being  subject  to  legal  pi^Ksess 
Issuing  against  perstmal  repreaentatlTOS. 
Lands  of  an  intestate  are  liable  to  process 
issuing  against  tlie  beirs,  beoiuse  they  are 
the  owners,  but  not  to  that  Issuing  agaiuBt 
the  personal  representative,  because  he  is 
not  the  owner,  and  has  no  Interest  therein, 
except  that  which  the  statute  ^ves  him  of 
Interesting  the  possession  and  retaining  It 
If  necessary,  to  collect  rents,  or  to  sell  to 
pay  debts  in  such  cases,  and  In  sudi  mode 
and  proceedings,  and  such  only,  as  the  stat- 
ute authorizes  and  directs,  and  the  statutes 
have  never  autliorised  him  or  the  creditors 
to  sell  it  under  an  execution  against  the 
personal  representative.   It  there  be  no  ne- 


cessity for  renting,  or  for  the  sale  of  the 
lands  for  the  purpose  authorized  by  the 
statntes,  the  personal  representative,  of 
course,  cannot  intercept  the  possession  for 
the  purposes  of  thus  administering  the  land. 
The  administrator  has  no  authority  to 
charge  the  lands  for  any  purpose,  except  as 
given  him  by  statute;  for  at  common  law 
lands  could  not  be  sold  for  the  debts  of  the 
decedent,  and  under  our  law  they  can  be 
sold  for  such  purposes  only  under  the  con- 
ditions and  in  the  modes  prescribed  by  the 
statute.  Every  st^  the  personal  representa- 
tive takes  as  to  the  lands  Is  antagonistic  to 
the  rights  of  the  belrs  or  devisees.  Ghand- 
ler  V.  Wynne.  85  Ala.  309,  4  South.  653 ;  Lee 
V.  Dowitey,  68  Ala.  98.  It  follows,  tberrfore, 
that  no  title  passed  to  the  defendants,  ap- 
pellees here,  by  virtue  of  the  sheriff's  deed, 
based  solely,  as  it  was,  upon  a  levy  and 
sale  under  an  encution  against  the  admin- 
istrator. 

It  la  admitted  as  a  part  of  the  agreed 
statement  of  facts  upon  which  the  trial  was 
had  that  the  probate  court  acquired  Juris- 
diction to  sell  the  lands  in  question  for  di- 
vision among  the  Joint  owners,  the  parties 
to  thte  suit,  if  the  i>etItlonerB  wore  such 
Joint  owners,  and  if  the  Jurisdiction  was  not 
defeated  and  destroyed  by  the  assertion  of 
an  adverse  claim  or  title  to  the  lands  by  the 
defendants  who  claimed  under  the  »ecutlon 
sale.  It  is  unnecessary  to  decide  whether 
or  not  the  asserted  adverse  claim  In  die  pro- 
bate court  was  sufficient  to  prevent  the  sale 
or  further  proceeding  in  the  probate  court, 
'^nder  section  8176,  whatever  might  be  the 
merit  In  the  adverse  claim,  or  whatever  the 
probate  court  should  have  done  In  the  prem- 
ises when  the  claim  was  asserted,  it  was  not 
sufficient  to  destroy  all  Jurisdictlm  thereto- 
fore acquired,  nor  to  render  all  subsequent 
proceedings  Uiereln  absolute  void,  or  void 
lu  such  mannor  that  th^  could  be  assailed 
In  a  collateral  attack  like  this.  When  the 
claim  was  0r8t  asserted  In  the  probate  court 
it  seems,  that  court  ruled  that  it  could  pro- 
ceed no  further  in  the  matter,  and  an  an>eal 
was  taken  by  the  petitioners  to  tiie  drcoit 
court,  and  that  ruling  of  the  probate  «»trt 
was  reversed  by  the  circuit  court,  after 
which  the  probate  court  proceeded  to  Judg- 
ment and  ordered  the  sale,  which  was  made 
and  confirmed  by  the  court,  and  a  deed  was 
made  the  commissioner  to  plaintiff,  as 
purchaser,  in  accordance  with  the  decree  of 
the  court  All  pardes  interested  In  the  land 
were  prt^mly  served,  and  appeared  as  pro- 
vided by  law,  and.  contested  the  proceedings 
In  the  probate  court  No  appeal  wss  taken 
from  the  decree  of  the  protiate  court  <»*der- 
Ing,  or  from  that  confirming,  the  sale.  They 
stood,  at  the  time  suit  was  brought  and  at 
the  time  of  trial,  as  apparwtly  valid  Judg- 
mento  or  decrees  of  a  court  of  competent  Ju- 
risdiction ;  and  the  proceedings  are  certain- 
ly not  void  on  their  face,  like  the  sheriff's 
levy  and  sale  under  the  execution  was.  Ko 
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direct  attack  seems  to  have  been  made  on 
the  proceedings  in  the  probate  court,  and 
tbey  cannot  be  assailed  In  a  coUaferal  at- 
tack, like  this  action  of  ejectment.  Whitlow 
T.  Echols,  78  Ala.  206,  and  cases  cited. 
Beversed  and  rauanded. 

DOWDELL,  G.  X,  and  SIMPSON  «nd 
ANDERSON,  JJ.,  concur. 


PATTERSON  T.  GRAND  LODGE  E.  P. 

(Supreme  Court  of  Alabama.    June  80,  1909.) 

1.  IWSUBANCI  (I  815*)  —  Lira  INSUBANCE  — 
COMPI.AJNT— SuiTICnSIICY. 

A  complaint  la  an  action  on  a  life  poller, 
which  alleles  in  one  connt  that  plaintiff  claims 
of  defendant  a  specified  eum  due  on  a  policy 
whereby  defendant  on  Jannar?  1,  1902,  insured 
for  one  year  the  life  of  a  third  person,  who  died 
on  April  10,  1900,  of  which  defendant  hatf  bad 
notice,  and  that  the  policy  is  the  property  of 
plaintiff,  and  which  alleges  in  another  count  the 
same  fticts,  except  that  the  Insurance  is  alleged 
to  have  been  issued  on  January  1,  1906,  for 
one  year,  is  demurrable  for  not  showing  that 
the  third  person  died  within  the  term  for  which 
bis  life  was  Insured,  that  the  policy  was  in 
force  at  the  time  of  his  death,  that  It  was  pay- 
able to  plaintiff,  and  tliat  be  had  an  Insurable 
interest  In  the  life  of  the  third  person. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  {  1996 ;  Dec  Dig.  |  81S.*] 

2.  InSDBAlTCK  (I  815*)  —  LiR  IHBDBANCX  — 
COXFLAJ  HT— SuBncjzircT. 

A  complaint  in  an  action  on  a  life  policy, 
which  alleges  in  one  count  that  plaintiff  claims 
of  defendant  a  si>ecifled  sum  on  a  policy  where- 
by defendant  on  September  10,  1902,  insured 
for  his  natural  life  a  third  person,  who  died  on 
April  10,  1905,  of  which  defendant  had  notice, 
and  that  the  policy  Is  the  property  of  plaintiff, 
and  which  allwes  in  another  connt  that  plain- 
tiff claims  of  defendant  a  specified  sum  due  on 
a  policy  whereby  defendant  on  September  10, 
1008.  insured  tne  life  of  a  third  person,  and 
promised  In  case  of  his  death  during  the  third 
year  of  the  policy  to  pay  plaintiff  a  specified 
■um.  and  that  the  third  person  died  on  April 
10,  190S,  of  which  defendant  has  had  notice,  is 
in  code  form  (Code  1007,  p.  1106.  form  12).  and 
fttates  a  cause  of  action  as  against  a  demurrer. 

[Ed.  Note.— For  other  cassa,  see  Insarance, 
Dec.  Dig.  i  815.*] 

S.  IHSUBAIICE  (I  816*)— Mtttttal  Beitefit  Ih- 
BPEANCB— ACTI0W8  —  COHPLAINT  —  SUFFI- 
C^BNCT, 

A  complaint  which  alleges  that  plaintiff 
claims  of  defendant  a  specified  sum;  that  de- 
fendant is  a  benevolent  association  i&suing  poli- 
cies on  the  lives  of  Its  members;  that  on  Sep- 
tember 10,  1902,  defendant  Issued  a  policy  on 
the  life  of  a  third  person,  who  was  at  that  time 
a  member,  wherein  it  agreed  to  pay  to  the 
widow,  heirs,  or  legal  representatives  of  the 
third  person  a  specified  sum  in  case  of  his  death 
during  the  thira  year  of  bis  membership  or 
thereafter;  that  the  third  person  died  during 
the  third  year'of  such  membership  or  thereafter, 
on  April  10,  1905,  of  which  defendant  has  had 
notice ;   that  plaintiff  is  the  son  of  the  third 

Serson,  who  left  surviving  bim  no  oUier  chil- 
ten  or  widow ;  that  be  left  no  will ;  and  that 
no  administration  has  ever  been  granted  on  his 
estate— states  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Dec  Dig.  f  815.*] 


Appeal  from  City  Court  ci|f  Montgomery ; 
A.  D.  Sayre,  Judge. 

Action  by  Willie  Patterson  agalnat  the 
Grand  Lodge  of  Knlgbts  of  Pythias.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

The  complaint  contained  tbe  following 
counts:  (1)  "Plaintiff  claims  of  the  defend- 
ant the  sum  of  $400,  with  Interest  thereon, 
due  on  a  policy  whereby  tbe  defendant  ou, 
to  wit,  the  1st  day  of  January,  1902,  insur- 
ed for  the  terms  of,  to  wit,  one  year  tbe  life 
of  Daniel  Patterson,  who  died  on,  to  wit,  tbe 
10th  day  of  April,  1905,  of  which  the  defend- 
ant has  had  notice.  Said  policy  Is  tbe  prop- 
erty of  the  plaintiff."  (2)  Same  as  1,  except 
that  the  insurance  Is  alleged  to  have  been 
Issued  on  the  let  day  of  January,  1005.  for 
the  term  of  one  year.  (3)  "Plaintiff  claims 
of  defendant  the  further  sum  of,  to  wit,  $400,  ^ 
with  interest  thereon,  on '  a  policy  of  Insur- 
ance whereby  the  defendant  on,  to  wit,  the 
lOtb  day  of  S^tember,  1902,  insured  for  the 
term  of,  to  wit,  his  natural  life,  Daniel  Pat- 
terson, who  died  on,  to  wit,  tbe  10th  day  of 
April.  1905,  of  which  the  defendant  baa  had 
notice.  Said  policy  Is  tbe  property  of  tbe 
plaintiff."  (4)  Same  as  3.  (5)  "Plaintiff 
claims  of  the  defendant  $350,  with  Interest 
thereon,  due  on  a  policy  whereby  tbe  defend- 
ant on,  to  wit,  tbe  10th  day  of  September, 
1903.  Insured  tbe  life  of  Daniel  Patterson, 
and  agreed  and  promised,  in  case  of  tbe  death 
of  said  Patterson  during  tbe  third  year  of 
said  policy,  to  pay  plaintiff  $350;  that  said 
Daniel  Patterson  died  on,  to  wit,  the  10th 
day  of  April,  1006,  of  which  defendant  has 
had  notice.  Said  policy  Is  the  property  of  the 
plaintiff."  (6)  "Plaintiff  claims  of  the  de- 
fendant $350,  with  Interest  thereon,  for  that 
the  defendant  Is  a  fraternal  or  benevolent 
association  issuing  policies  of  insurance  up- 
on the  lives  of  its  members ;  that  on,  to  wit, 
the  10th  day  of  September.  1902,  the  -defend- 
ant Issued  a  policy  of  insurance  upon  the 
life  of  one  Daniel  Patterson,  who  was  at  that 
time  a  member  of  such  association,  wherein 
it  agreed  to  pay  to  the  widow,  heirs,  or  legal 
representatives  of  said  Daniel  Patterson  tbe 
sum  of  $350  in  case  of  the  death  of  said 
Daniel  Patterson  during  the  third  year  of 
his  membership  or  thereafter;  that  said 
Daniel  Patterson  died  during  the  third  year 
of  such  membership  or  thereafter,  on,  to  wit, 
the  10th  day  of  April,  1905,  of  which  defend- 
ant has  bad  notice;  that  plaintiff  is  the  son 
of  said  Daniel  Patterson,  and  that  Daniel 
Patterson  left  snrvlvlng  him  no  other  chil- 
dren, nor  the  descendants  of  deceased's  chil- 
dren; that  he  left  no  will,  and  no  adminis- 
tration has  .ever  been  granted  on  his  estate; 
that  he  left  no  widow  surviving  him." 

Demurrers  were  Interposed  to  tbe  suit  as 
follon*s:  Counts  1,  2,  and  3  of  the  complaint: 
"(1)  It  does  not  show  that  the  Insured  died 
within  the  term  for  which  tbe  life  was  In- 
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sured.  (2>  It  does  not  show  that  the  policy 
sued  on  was  in  force  at  the  time  of  the  death 
of  the  Insured.  (3)  It  does  not  show  that  the 
poHcy  was  payable  to  the  plalntlCT.  (4)  It 
does  not  show  that  the  plalutlfF  had  an  In- 
surable interest  In  the  life  of  the  Insured. 
(G)  It  does  not  show  what  relation  the  plain- 
tiff bears  to  the  Insured.  (G)  It  does  not 
show  how  the  policy  Is  the  property  of  the 
plaintiff."  No  other  demurrers  appear  In  the 
record. 

Arrlnston  &  Houston,  for  appellant 
Fred  8.  Ball,  for  appellee^ 

ANDERSON,  J.  Connto  1  and  2  are  bad, 
and  were  subject  to  the  demurrers  interposed 
tbereta 

Counts  3,  4,  0,  and  6  were  not  subject  to 
the  demnmrs,  whidi  should  have  been  over- 
ruled. Form  12,  p.  U06,  of  the  Code  of  1907. 
Nor  can  ive  say  that  amended  count  6,  the 
one  upon  wlildi  the  case  was  tried,  covered 
the  other  coonts,  or  that  it  afflrmatlTely  ap- 
pean  b^ond  diq^te  that  the  policy  describ- 
ed in  said  sixth  count  was  the  only  one  ever 
issued  to  Daniel  Patterson. 

The  jndsment  of  the  city  oourt  is  reversed, 
and  th0  cause  is  remanded. 

Reversed  and  remanded. 

DOWDELL,  a  J.,  and  SIMPSON  and 
BIATFIELD,  JJ.,  cottcnr. 


DUT  V.  HIGDON  et  al. 
(Supreme  Court  of  Alabama.    June  SO,  1909.) 

1.  GoKTaACTs  d  266*)— BxaciBSion— GBounoB. 
,  A  party  who  has  been  fraudalently  betray- 
ed into  making  a  contract  may  resume  posaea- 
sion  of  bis  property  on  returning  that  which  he 
himself  has  received. 

[Ed.  Note.— For  other  cases,  see  Contract!*, 
Cent  Dig.  i  U86 ;  Dec  Die  I  aOS.*] 

2.  CONTSACTS  (S  270*)— Rbscibbion— Tnn. 

One  seeking  to  rescind  a  contract  must  be 
reasonably  diligent  In  repudiating  it,  and  must 
allege  precisely  the  basis  of  the  complaiot,  and 
prove  ft  fully. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dlf .  I  IWO ;  Dec  Dig.  {  270.*] 
8.  Vbitdob  ahd  Pubchabeb  (S  44*)— Misbep- 

BESENTATION  AND  FBAUD  BT  VENDOB— SUT- 

Fic^NOT  or  Evidence. 

In  an  action  by  a  vendee  to  rescind  pur- 
chases of  land,  evidence  held  insufflcioit  to  bqow 
false  representations  by  the  vendor  or  fraud  by 
ber  agent  In  her  behalf. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  |  76;  Dec  Dig.  §  44.*] 

Appeal  from  City  Court  of  Birmingham; 
Charles  A.  Senn,  Judge. 

Action  by  O.  B.  Duy  against  Alice  8.  Hig- 
don  and  another.  Decree  for  defendants,  and 
complainant  appeals.  Affirmed. 

George  W,  Huddleston,  for  appellant  W. 
K.  Terry,  for  appellees. 


DEXSOX,  J.  The  purpose  of  this  bill  is 
to  rescind  two  purchase  ef  land  on  account 
of  allseed  fraudulent  mlsrepresentatlonB. 
The  first  purchase,  made  March  31, 1004,  was 
of  a  one-half  interest,  and  the  second,  made 
the  20th  of  September  following,  was  of  the 
remaining  half  Interest  in  the  same  property 
and  of  the  entire  interest  In  an  additional 
tract    The  bill  was  filed  In  June,  1905. 

"The  rl^t  to  rescind  or  avoid  a  contract 
proceeds  upon  the  ground  that  a  party  has 
been  fraudulently  betrayed  into  making  It, 
and,  having  thus  been  induced  to  p&rt  with 
his  own  property,  may  resume  possession  of 
it  on  returning  that  which  he  himself  has  re- 
ceived, and  thus  placing  the  other  party  in 
the  same  praition  that  he  was  in  l>efore  the 
contract  was  made."  This  Is  the  general 
law  of  rescission.  Steele  v.  Klnkle,  3  Ala. 
352;  Beck  v.  Simmons,  7  Ala.  71;  Parks  v. 
Brooks,  16  Ala.  529 ;  Jones  v.  Anderson,  S2 
Ala.  302,  2  South.  911;  Snow  v.  Alley,  144 
Mass.  546,  11  N.  B.  704,  59  Am.  St  Rep.  119. 
The  principles  controlling  the  action  of  the 
court  in  rescinding  contracts,  and  those  in 
specifically  enforcing  them,  are  in  many  re- 
spects the  same.  The  party  complaining  must 
be  reasonably  diligent  prompt  In  the  repu- 
diation of  the  contract,  and  must  allege  pre- 
cisely the  basis  of  the  complaint  and  prove 
it  with  fullness,  so  that  the  court  in  giving 
relief,  may  not  assume  the  function  of  mak- 
ing the  contract  for  parties.  Pomeroy's  Eti. 
SS  889,  897;  Began  v.  Daughdrlll,  51  Ala.  312; 
Bell  V.  Lawrence,  61  Ala.  160;  Bailey  v.  Lit- 
ten,  52  Ala.  282;  Johnson  v.  Rogers,  112  Ala. 
576,  20  South.  929;  N.  B.  &  L.  Ass'n  v.  Bal- 
lard, 126  Ala.  160,  27  South.  971. 

In  this  case  the  complainant  resided  in 
Vtckaburg,  Miss.,  and  the  respondent  In  Bir- 
mingham, Ala.,  and  they  were  associated  to- 
gether in  a  brokerage  business  In  the  latter 
city;  the  complainant  being  represented  there- 
in by  his  son-in-law,  Dozier,  and  tbe  re- 
spondent by  her  husband,  Hlgdon.  Respond- 
ent was  the  owner  of  a  fruit  and  poultry 
farm  of  200  acres,  about  25  miles  distant 
from  Birmingham,  on  the  railroad,  known  as 
"Fruitcllff  Farm,"  and  Dozier  had  visited  it 
a  number  of  times  with  Hlgdon,  prior  to  the 
31st  of  March,  1904,  when  through  his  in- 
strumentality complainant  became  the  pur- 
chaser of  a  half  Interest  therein,  and  throi^h 
Dozier  as  his  agent  went  Into  joint  posses- 
sion. The  farm  was  situated  in  a  wild,  un- 
cleared country,  and  comprised  five  contigu- 
ous 40's,  though  the  land  was  not  In  a  com- 
pact body.  The  numbers  are  E.  %  of  N.  E. 
%  of  section  1,  on  the  west,  the  N.  W.  %  of 
the  N.  W.  %  of  the  adjoining  section,  on  the 
east,  and  an  80,  cornering  with  this  40  in  the 
northeast  thus  forming  an  irr^ular  tract 
extending  a  mile  east  and  west  and  three- 
fourths  of  a  mile  north  and  south.  The  clear- 
ing extended  northeast  and  southwest  con- 
nectedly, in  the  three  western  40's,  and  there 
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waa  a  aerate  deailog  In  tbe  eaatern  40*8, 
and  aU  together  about  4B  acres  were  cleared. 
Tbla  dearlng  had  amaU  oomen  S  or  4  acres 
In  all — between  the  corners  of  abutting  40*8 
not  belonging  to  respondent;  and  some  of  the 
improTementa,  Inclndlng  a  small  dwelling, 
were  located  across  the  line  on  one  <a.  tiieae 
Qutalde  40's. 

BeqjKHidfflit'B  tansband  suggested  to  Dosler 
to  iDduce  bla  fatber-ln-law,  the  complainant, 
to  bay  a  half  Interest  In  this  farm,  and  be  ac- 
cordingly visited  cfMuplalnant,  at  Vldcaburg, 
for  that  purpose.  The  bill  all^^  lo  respect 
to  the  first  purchase,  that  appellee  was  in  pos- 
session of  a  body  of  land  (without  describing 
It)  known  as  "FrattclIflF  Farm,"  which  had  on 
It  improTements  of  great  value  (specified  or 
ennmerated),  and  that  she,  through  her  hus- 
band, represented  to  the  complainant  that 
she  waa  the  owner  of  "the  said  lands"  (with- 
out otherwise  designating  them),  and  of  "the 
improvements  situated  thereon,"  and  that  the 
purchase  was  made  under  the  Inducement  of 
this  representatfon,  which  was  false,  In  that 
a  portion  of  the  clearing,  and  of  the  land 
on  which  some  of  the  valuable  Improvements 
were  situated,  did  not  belong  to  her.  This 
transaction,  which  was  consummated  on 
March  31,  1904,  by  a  deed  conveying  a  half 
interest  In  respondent's  five  40'8,  by  govern- 
ment numbers,  was  brought  about  entirely  by 
and  through  the  two  agents — Dozler,  repre- 
senting complainant,  and  Hlgdon,  the  re- 
q>OQdent. 

The  proof  on  tbe  part  of  the  complainant, 
resqpectlng  these  representations,  Is  made  en- 
tirely by  Dozler.  He  testifies  that  he  was  on 
the  place  with  Higdon  several  times  prior  to 
the  purchase,. and  that  on  these  occasions  the 
latter  stated  to  him  that  he  "was  the  owner 
of  tbe  farm,  that  tbe  title  thereto  was  per- 
fect, that  the  same  comprised  200  acres, 
that  the  improvements  thereon  consisted  of 
a  five-room  dwelling,  several  chicken  houses, 
several  stables,  and  a  laborer's  house,  and 
that  about  45  acres  of  the  land  was  under 
cultivation,  on  which  there  were  about  10,- 
OOO  fruit  trees,  and  that  the  land  under  cul- 
tivation was  all  a  part  of  the  farm,  togeth- 
er with  all  the  buildings."  He  further  says, 
"These  statements  were  made  to  me  by  G.  L. 
Higdon  during  two  or  three  conversations 
liad  about  a  month  before  March  Slst,"  and 
that  they  were  repeated  and  dilated  on  and 
explained  at  length.  He  says  that  none  of 
the  lines  were  pointed  out  to  him,  except  in 
a  general  way;  that  he  was  in  the  dwelling, 
and  that  he  was  shown  all  the  improvements. 
And  finally  he  states:  "At  this  time  I  had 
no  Idea  of  acquiring  an  interest  in  the  land, 
nor  of  suggesting  to  Mr.  Duy  that  be  do  so." 
The  witness  further  testifies  that  he  com- 
municated the  representations  made  by  Hig- 
don, at  the  letter's  request,  to  complainant. 
It  turned  out  that  about  3  acres  of  the  clear- 
ing, with  some  40  fruit  trees,  were  on  cor- 
ners of  adjoining  40's  not  belonging  to  re- 
spondent, and  that  some  of  the  Improvements 


— Including  the  two-room  dwdlln^were 
acroaa  the  line,  on  one  of  these  ontslde  40*^ 
which  was  snbseaaently  bought  by  the  de- 
fendant for  940; 

On  ttiB  part  of  tbe  tespondoit  there  is  an 
absolute  denial  that  any  such  representations 
were  made  to  Dozler.  Higdon  testifies  that, 
on  the  contrary,  when  be  showed  Dosler  the 
farm,  be  told  him  ttaat  be  owned  the  improve- 
ments, but  that  there  waa  some  doubt  about 
the  line's  taking  in  about  2  acres  of  the  land, 
Including  the  dwelling.  By  the  terms  of  the 
first  purchase,  the  cash  paymoit  of  $2,5(X> 
was,  in  part  or  altogether,  to  be  expended  In 
improvements  on  the  farm  by  Higdon,  who 
remained  in  management  on  Joint  accomit 
until  September;  and  It  appears  that  $1,200, 
at  least,  of  this  sum,  was  so  expended,  and 
in  part  in  improvements  across  the  line.  As 
respondent  did  not  own  the  adjoining  lands. 
It  would  scan  unreasonable  to  auMMwe  (In- 
dependently of  the  testimony)  that  there  was 
any  conscious  false  statement  in  reference  to 
the  lines,  because  respondent  would  not,  In 
sudi  case,  have  continued  to  improve  lands 
known  to  belong  to  others. 

During  tbe  occupancy  between  March  and 
September,  Higdon  proposed  to  Dozler  to 
separate  tbe  business  connection  by  selling 
all  the  farm  to  complainant  and  taking  over 
the  brokerage  business  for  his  wife,  or  vice 
versa.  This  proposition  being  communicated 
to  complainant,  be  went  to  Birmingham,  took 
up  the  negotiations  for  himself,  and  made  the 
second  purchase.  As  to  this  second  purchase, 
while  the  bill  alleges  that  the  same  repre- 
sentations were  made,  concerning  tbe  prot>- 
erty,  that  were  made  in  connection  with  the 
first  transaction,  yet  there  la  no  proof  of  any 
of  the  statements  charged  to  have  been  made 
by  re^ondeut  or  her  husband  as  an  induce- 
ment to  the  trade.  The  respondent  merely 
offered  to  sell  her  remaining  Interest  In  the 
farm,  together  with  200  acres  of  other  land; 
and  the  sale  (as  In  the  first  Instance)  waa 
concluded  by  a  deed  conveying  the  land  by 
government  numbers  only.  Each  transaction 
embraced  personal  property,  and  the  first  the 
release  of  a  debt  of  some  $1,200  against  a 
third  party. 

We  think  it  would  be  exceedingly  difficult. 
If  not  impossible,  to  restore  the  status  quo 
of  the  parties;  but,  on  tbe  whole  evidence, 
we  are  compelled  to  agree  with  the  chancel- 
lor that  the  complainant  failed  to  prove  his 
case.  While  it  Is  evident  that  tbe  purchases 
were  made  under  a  misapprehension  as  to 
the  location  of  the  lines  of  the  land,  it  is  Im- 
possible to  trace  any  false  representations  to 
the  respondent,  or  fraud  to  her  agent  In  her 
behalf.  She  sold  all  her  land  by  government 
numbers,  and  made  no  representations  as  an 
inducement  to  the  sale. 

Let  the  decree  of  the  chancellor  be  affirmed. 

Aflirmed. 

SIMPSOX,  ANDERSON,  and  MATFIELD, 
JJ.,  concur. 
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JONES  et  al.  r.  SOUTHERN  RT.  CO. 

(Supreme  Coart  of  Alabama.    June  SO,  1009.) 

EMIHENT  DOUAIN  (8  281*)— R^QHTS  ACQUIBED. 

A  xatlroad  company,  aathorized  by  itB  char- 
ter to  condemn  iand,  entered  on  land  under  emi- 
nent domain  proceedings  against  trustees  to 
whom  the  leeal  title  had  been  devised,  to  apply 
the  proceeds  to  the  support  of  the  trustees  and 
their  families  and  on  the  death  of  ail  the  trus- 
tees to  divide  the  corpus,  and  believed  that  the 
proceedings  were  valid,  and  constructed  and  op- 
erated a  railroad  on  the  land.  Held,  that  the 
company,  offering  to  pay  such  amount  as  sfaould 
be  decreed  to  be  due  for  taking  the  land,  was  en- 
titled to  an  injunction  restminlng  the  truatees 
from  aning  in  ejectment, 

[EU.  Note.— For  other  eaaea,  lee  Eminent  Do- 
main, Dec.  Dig.  I  281.*] 

Appeal  from  Chancery  Court,  HaJe  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Suit  by  the  Soothern  Railway  Company 
against  Madison  Jones  and  another.  From 
a  decree  overruling  demurrers  to  the  bill  and 
refusing  to  dissolve  an  injunction,  defendants 
appeal.  Afllrmed. 

De  Oraffenrled  ft  Evins,  for  appellants. 
Pettns,  JefTrtes  ft  Fettus,  for  anwllee. 

SIMPSON,  J.  This  Is  an  appeal  from  a 
decree  overruling  demurrers  to  tbe  bill  and 
refusing  to  dissolve  an  injunction.  The  ap- 
pellants sued  the  appellee  in  ejectment  to 
recover  a  parcel  of  land  constituting  the 
right  of  way  of  appellee.  The  appellee  filed 
its  bill  to  enjoin  said  action  of  ejectment,  al- 
leging that  the  ejectment  suit  is  by  Madison 
Jones  and  Napoleon  B.  Jones,  as  trustees 
under  the  last  will  and  testament  of  William 
Jones,  deceased;  that  the  predecessor  of 
complainant,  "the  Selma,  Marlon  &  Memphis 
Railroad  Company,"  was  Incorporated  under 
a  special  act  of  the  Legislature  (Acts  1868, 
p.  6GC) ;  that  under  and  by  Its  charter  it  was 
authorized  to  condemn  lands,  etc. ;  that  con- 
demnation proceedings  were  allowed  to  be 
had  before  a  justice  of  the  peace;  that  the 
lands  In  question  were  held  by  said  M.  and 
N.  B.  Jones,  with  Wm.  A.  Jones  (since  de- 
ceased), as  trustees  as  aforesaid ;  that  by 
said  will  it  is  provided  that  said  Wm.  A. 
Jones  and  his  wife  should  be  allowed  to  oc- 
cupy said  laAdB  as  a  residence  during  their 
Hrea,  or  the  lives  of  either  of  them ;  that 
condemnation  proceedings  were  bad  befor« 
a  justice  of  the  peace ;  that  at  that  time  said 
Wm.  A.  Jones  bad  departed  this  life,  and 
that  said  Madison  Jones  and  Napoleon  B. 
Jones,  08  aurrlTlng  trustees,  together  with 
Margaret  K.  Jones  (the  widow  of  Wm.  A.), 
and  t)}e  children  of  said  Wm.  A.  and.  Marga- 
ret  K.  Jonea,  who  were  minora,  were  made 
parties  defendant  to  said  proceedings;  that 
the  amount  of  condemnation  money  was  paid 
to  said  defendants,  the  part  due  to  said  mi- 
nors being  paid  to  their  said  mother,  who 


was  their  legal  guardian,  appointed  by  tb» 
probate  court;  tfaat  said  railroad  was  oon- 
Btructed  on  said  lands,  and  large  amounts 
have  been  expended  thereon,  and  the  same  la 
now  occupied  by  complainant  for  its  railroad, 
which  is  now  in  operation;  that  said  trua- 
tees claim  that  said  condemnation  proceed- 
ings are  void,  and  that  the  long  and  nnln- 
terrupted  adverse  possession  of  the  com- 
plainant and  its  predecessors  Is  nnavalltng 
as  a  defense,  to  said  action  of  ejectment,  for 
the  reason  that  they  could  not  sue  until  after 
the  death  of  said  Margaret  K.  Jones,  which 
has  occurred  recently;  that  the  amount  of 
condemnation  money  paid  Is  just  and  rea- 
sonable, but  complainant  submits  Itself  to 
the  jurisdiction  of  the  court,  and  offers  to 
pay  such  amount  as  shall  be  decreed  by  the 
court  to  be  doe. 

A  writ  of  Injunction  was  Issued,  In  accord- 
ance with  the  prayer  of  the  bill,  demnrrem 
were  interposed  to  the  bill,  and  an  answer 
was  filed,  which  In  terms  denies  the  allega- 
tions in  regard  to  the  charter  of  the  original 
railroad  company  and  the  condemnation  pro- 
ceedings, but  goes  on  to  all^  that  said  com- 
pany  was  cdiartered,  that  Its  charter  did  con- 
fer the  right  to  condemn  before  a  justice  of 
the  peace,  but  that  prorlslons  of  the  act  are 
unconatttutionaL  It  also  denies  in  terms  the 
auction  in  regard  to  the  original  owner* 
ship  of  Wm  Jones,  deceased,  et&,  hot  goes 
on  to  allege  that  said  Wm.  Jones  did  own  the 
said  lands  at  the  time  of  his  death  on  the 
10th  day  of  January,  1862,  that  he  did  leave 
a  will  providing  substantially  as  allied  in 
the  bill,  and  attach  a  copy  of  the  wUl  as  an 
exhibit ;  and  it  alleges  that,  immediately  up- 
on the  pn^ting  of  said  will;  said  trustees 
entered  upon  the  performance  of  their  trus- 
tee^tp,  that  Wm.  A.  Jones  took  possession  of 
the  laud  in  qiiestion,  retained  possession  of 
it  until  his  death,  and  his  wife,  Margaret 
K.  Jones,  occupied  it  until  her  death,  about 
April  20,  1804,  leaving  surviving  hw  Thomas 
K.  Jones,  Annie  Jones  (now  married).  Henry 
A.  Jones,  and  Margaret  Jones  (now  married). 
It  acknowledges  that  the  condemnation  pro- 
ceedings were  had,  and  that  said  Margaret 
K.  Jones  and  her  said  children,  who  were 
then  minors,  were  made  parties,  with  said 
trustees ;  but  they  state  that  the  condemna- 
tlOQ  proceedings  did  not  Include  all  of  the 
lands' sued  for,  that  the  respondents  do  not 
know  whether  the  money  due  to  said  minors 
was  paid  to  their  said  mother,  who  was  their 
guardian,  but,  if  it  was,  it  was  without  au- 
thority of  law,  that  said  trustees  had  no  right 
to  Interfere  with  said  landa  until  after  the 
death  of  said  Blai^aret  K.  Jones,  and  tliat 
said  condemnation  proceedings  were  void, 
that  no  compensation  was  paid  to  the  re- 
spondents, that  the  road  was  constructed  sad 
has  beea  operated  as  alleged,  but  that  they 
had  no  right  to  maintain  any  action  until  the 
death  of  said  Margaret  K.  Jonea. 
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The  will,  which  la  made  an  exhibit  to  the 
answer,  cooveys  the  lands  to  said  traateee 
and  their  aorrlTon  In  fee  sUnple,  ^vidlng 
that  If  either  dlea  hia  portion  goes  to  his 
^Udren,  etc  The  codicil  provides  that  the 
property  devised  to  said  tnutees  and  the 
surrlvOTa  of  them  shall  be  held  in  tnut.  that 
the  proceeds  shall  be  applied  to  the  sapport 
of  said  tmsteeB  and  tb^r  famillea,  and  the 
overplns  to  be  Invested,  and  on  the  death  of 
all  the  corpus  to  be  divided  betweoi  their 
famlllee;  and  It  directs  that  his  said  scm, 
Wm.  A.  Jones,  "be  permitted  to  nse  and  oc- 
coiv  1^  land  in  question  as  a  resldoicc 
during  his  life,  and  bis  wife  be  permitted  to 
occupy  it  during  her  life  for  herself  and  chil- 
dren." 

This  court,  at  an  early  day.  In  speaking 
of  the  case  where  a  railroad  company  had 
entered  upon  lands  as  a  trespasser,  said: 
"Though  the  appellee  was  a  trespasser,  by 
reason  of  the  neglect  to  pursue  the  proper 
remedy  for  acquiring  the  lands,  acquiring 
them  without  the  cousent  of  the  owner,  there 
Is.  In  the  right  continuing  in  him  to  pursue 
the  remedy,  rendering  the  possession  rigbt- 
fal,  and  by  which  title  may  be  acquired,  a 
plain  distinction  between  the  appellee  and  a 
common  trespasser.  No  remedy  is  given  the 
trespasser  by  which  he  may  acquire  the  use 
and  enjoyment  of,  or  title  to,  the  lands. 
There  is  also  another  distinguishing  fact: 
The  structures  of  the  appellee  were  dedicat- 
ed, not  to  the  use  and  enjoyment  of  the  free- 
bold,  but  to  public  nses,"  etc.  Jones  v.  N. 
O.  A  S.  R.  R.,  70  Ala.  232.  In  that  case  It 
was  held  that,  though  tbe  railroad  company 
had  entered  as  a  trespasser,  It  could  insti- 
tute proceedings  to  condemn  the  land,  which 
should  be  assessed  as  of  its  value  when  taken. 

This  court  has  also  held  that,  where  tbe 
ownef  in  fee  of  lands  subject  to  a  vendor's 
lien  conveyed  a  right  of  way  thereon,  upon 
a  bill  filed  to  enforce  tbe  vendor's  lien,  tbe 
complainant  was  not  entitled  to  have  the 
roadbed  and  right  of  way  sold  to-aatisfy  hts 
claim,  bnt  could  only  compel  tbe  railroad 
company  to  make  just  compensatioii  for  the 
lands  conveyed  to  and  appropriated  by  It, 
and  that  it  would  be  inequitable  to  apply  the 
rule  that  fixed  Improvements  become  a  part 
of  the  realty,  "when  the  right  of  emlnoit 
domain  exists,  and  parties  In  good  faith,  un- 
der s  purchase  of  land  from  the  owner  In 
fee,  enter  Into  possession  and  subject  the 
property  to  the  same  uses  to  which  It  might 
have  been  subjected  by  ad  quod  damnum  pro- 
ceedings." First  Nat.  Bank  of  Gadsden  v. 
Thompson  et  al.,  116  Ala.  166,  22  South.  068. 
Also  that  If  the  owner  of  land  suffers  anoth- 
er to  parchase  and  spend  money  on  It  under 
an  erroneous  opinion  or  mistaken  belief  of 
title,  without  making  known  his  own  claim, 
be  cannot  afterwards  assert,  in  equity,  his 
right  or  title  against  such  purchaser.  8.  & 
N.  R.  a  Go.  V.  Ala.  Ort  So.  Ry.  Ca,  103 


Ala.  286,  14  South.  747;  Cowan  r.  Southern 
Ry.  Co..  118  Ala.  5S4,  28  South.  751 ;  Hendrlx 
V.  So.  Ry.  Co.,  ISO  Ala.  205,  SO  South.  S06, 
8ff  Am.  St  Rep.  27. 

In  this  case  the  railroad  company  did  not 
enter  as  a  trespasser,  but  entered  under  pro- 
ceedings which  were  thought  to  be  valid,  to 
which  proceedings  the  trustees  to  whom  tiie 
legal  title  to  the  lands  vras  conveyed  were 
parties,  and  said  trustees  now  bring  the  eject- 
ment suit  It  Is  unnecessary  to  decide  wheth- 
er the  permissive  use  of  the  land  as  a  resi- 
dence by  Wm.  Jones  and  his  wife  created  a 
life  estate  In  them,  or  whether  said  trustees, 
holding  the  legal  title,  could  not  have  Insti- 
tuted some  proceedings  to  force  a  condemna- 
tion of  tbe  lands,  or  whether  tbe  proceedings 
had  were  valid  or  void.  Under  the  princi- 
ples adverted  to.  It  wculd  be  Inequitable  to 
permit  said  trustees  to  recover  In  ejectment, 
and  the  serious  damage  which  would  result 
from  a  dissolution  of  the  injunction,  as  com- 
pared with  the  mere  delay  to  the  other  party, 
indicates  that  the  injunction  should  not  be 
dissolved.  Mobile  A  W.  Ry.  Co.  v.  Fowl 
River  Co..  152  Ala.  820,  44  South.  471. 

There  was  no  error  in  overruling  the  de- 
murrer to  the  bill,  or  in  refusing  to  dissolve 
tbe  Injunction.  The  decree  of  the  court  Is  af- 
firmed. 

Affirm^ 

DOWDELL,  C.  J.,  and-DBNSON  and.Mc- 
CLEI/LAN,  JJ.,  concur. 


SMITH  V.  SHARP  et  al. 

(Supreme  Court  of  Alabama.    Jane  SO,  1009.) 

1.  Assuupsrr,  Action  of  (|  5*)  —  WnxM 
Maintainabls. 

lodebitatua  asaumpslt.  under  tbe  common 
coants,  cannot  be  maintained  on  a  sealed  io- 
atrumeot 

[Ed.  Note.— For  other  caaea,  see  Aaanmpalt, 
Action  of.  Cent.  Dig.  1 15;  Dec  Dig.  |  5.*] 

2.  AsanicpsiT,  Acrion  or  (S  6*)  — Uksiauo 

InSTBUUENTS. 

Even  aa  to  nnaealed  InatrnmeDts,  in  order 
to  maintain  lodebitatua  assumpait  on  the  con- 
tract, plaintiff  must  bare  performed  ail  of 
the  atlpulationa  of  the  contract  on  hia  i>art, 
leaving  notbiDf  for  the  otiier  party  to  do  but 
to  pay  the  money. 

[Ed.  Note.— For  other  cases,  aee  Assunipalt. 
Action  of,  Cent.  Dig.  §  27;  Dec.  Dig.  i  «.•] 

3.  Rbokebb  (S  82*)— Actior  fob  Couuission 
—Variance. 

In  an  action  for  commlaslons  on  the  sale 
of  land,  that  in  stating  tbe  legal  effect  of  the 
contract  of  employment  no  mention  was  made 
of  a  provision  therein  that  the  commisalona 
were  to  be  paid  out  of  the  firat  purchaae  money 
did  not  conatitote  a  snbatantial  variance^ 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Dec.  Dig.  t  82.*1 

4.  WOBK  ANn  I^ABOB  (t  14*)— EXPBEBS  COW- 
TBACT— Mo  DIFICATIOn . 

A  modiScatton  of  tbe  requirements  ot  a 
ctmtract  by  mutual  consent  constitutes  a  walv- 
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er  of  special  stipulations  thereby  rendered  im- 
poBsible,  and  the  party  cMBentiiig  to  such  modi- 
fication is  liable  for  reasraable  compenaatioD 
to  the  other  party,  whose  work  and  labor  has 
been  accepted. 

[Ed.  Note.~For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  i|  31-^ ;  Dec.  Dig.  |  14.*] 

5.  BB0KEB8  (H  56*)— RXOHT  TO  COMHXS- 
8I0H. 

A  broker  employed  to  sell  land  is  entitled 
to  his  compensation,  if  be  brings  to  the  seller 
a  purchaser  able,  ready,  and  wilUng  to  pnr- 
cbase  on  the  terms  named,  or  if  he  Brings  the 
parties  together  and  a  sale  is  afterwards  con- 
summated by  the  seller  himself. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §S  75~«1, 85-88 ;  Dec  Dig.  H  H  66.«] 

6.  Bbokebs  (I  57*)— Waitbb  or  Teems  of 
Contract— Right  to  Commission. 

Where  a  broker  introduces  a  prospective 

Snrchaser,  and  the  seller  undertakes  to  con- 
uct  the  negotiations,  and  finally  sells  the 
property  for  less  than  the  terms  named  in  the 
contract  of  employment,  be  thereby  waives 
his  right  to  insist  on  the  terms  of  the  contract 
in  that  respect,  and  is  liable  at  least  for  a 
reasonable  commlasion. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  ||  «6,  67.  72;  Dec.  Dig.  |  67.*] 

7.  Brokebb  (S  85*)— Acnoif  roB  ComiiBSiON 

— EviDKNCK. 

In  such  case  the  original  contract  is  ad- 
missible, in  an  action  by  the  broker,  as  a  basis 
for  the  aacertaiDment  of  reasonable  compenaa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent.  Dig.  i  106;  Dec.  Dig.  S  85.*] 

8.  Brokers  (8  46*)— Exclusive  EUiplothrnt. 

The  owner  of  real  estate,  by  employing  an 
agent  to  effect  a  sale  thereof,  does  not  thereby 
Iireclude  himself  from  employing  other  agents 
to  sell  it,  or  from  selliag  it  lUmaelf,  provided 
he  acts  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent,  Dig.  S  47 ;  Dec.  Dig.  8  46.*] 

9.  Brokers  (1  42*)— Failure  to  Take  Out 
License— Ea-VEOT  on  Contract. 

That  a  broker  employed  to  sell  land  had 
not  taken  out  a  broker's  license  did  not  in- 
validate his  contract. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  I  43;  Dec  Dig.  |  42.*] 

Appeal  from  drcnlt  Court,  Lenderdale 
County;  BL  P.  Alnuni,  Jadge. 

Action  bf  John  A.  Smith  against  Andrew 
Sharp  and  others.  Judgment  for  dtfendants, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Mltdiell  &  Hogbstoa  and  Emmett  O'Neal, 
for  ai^lant  George  P.  Jones,  for  appellees. 

SIMPSON,  J.  This  action  was  brought  hy 
the  appellant  against  the  appellees  to  re- 
cover $1,000  claimed  to  be  due  to  the  plain- 
tiff as  a  broker  for  services  rendered  in  and 
about  a  sale  of  certain  property  which  he- 
longed  to  the  defendants.  The  defendants  In- 
twposed  a  plea  of  the  general  Issue,  and  al- 
so a  special  plea,  to  the  effect  that  plaintiff 
had  not  taken  oat  a  license  as  a  real  estate 
broker.  A  demurrer  to  this  second  plea  was 
Interposed,  and  was  orerruled  by  the  court. 
At  the  conclusion  of  the  evidence  the  court. 


on  the  written  request  of  the  defendants,  gave 
the  following  charge,  to  wlC:  "The  Jury  will 
return  a  verdict  for  the  defendants." 

The  first  count  alleges  that  on  26tb  of 
March,  1906,  defendants  employed  plaintiff, 
"on  a  reasonable  commission,  to  make  a  sale 
or  find  a  purchaser"  for  the  land,  giving  him 
the  exclusive  right  to  sell  for  six  months ; 
that,  before  tbe  expiration  of  six  months, 
plaintiff  introduced  to  defendants  one  Asb- 
craft  as  a  prospectlre  purcbuMr;  that  Im- 
mediately thereupon  defendanta,  at  the  In- 
stance and  request  of  plaintiff,  undertook 
the  negotiation  of  said  sale,  and  oonclnded 
the  same  within  a  short  time  at  the  price  of 
$13,000;  that  $1,000  is  a  reasonable  compen- 
sation, etc.  A  demurrer  was  sustained  to 
the  second  count,  and  no  insistence  of  error 
on  this  account  is  made  In  the  brief  of  ap- 
pellant The  third  count  alleges  the  contract, 
as  In  the  first,  except  that  the  compensation 
was  definitely  agreed  on,  In  case  the  land 
should  be  sold  for  as  much  as  $20  per  acre, 
end  alleges  the  introduction,  and  that  the 
defendants  "through  such  introduction"  sold 
tbe  land,  and  that  $1,000  is  a  reasonable  com- 
pensation. Counts  4  and  S  are  common 
counts  for  "work  and  labor"  and  on  acconnt. 

The  only  evidence  of  employmait  shown  by 
the  bill  of  ezceptl<Hi8.]8  a  written  contract, 
under  seal,  dated  Mandi  26,  1906,  by  whteh 
the  exclusive  right  to  seU  the  land  la  given 
to  the  plalntlfl  for  lOx  months,  and  it  states : 
"We  also  agree  that,  If  the  said  John  Smith 
secures  a  purchaser  for  the  above  described 
farm  at  $20  per  acr^  we  will  pay  him  $1,000 
for  makiiv  tbe  sale ;  Us  commissions  to  be 
paid  out  of  the  first  porchase  mon^."  It  t» 
Insisted  by  the  appdlee  that  the  general 
charge  wbm  inoperly  given  In  favor  of  the 
defendant  because  of  a  variance  between 
tbe  allegata  and  probata.  This  principle  is 
nndoiibtedly  sustained  by  numerons  authori- 
ties, and  stime  of  them  bold  specifically  that 
an  allegation  of  a  verbal  contract,  or  of  one 
not  under  seal,  cannot  he  snatalned'  by  proof 
of  a  sealed  Instmment  It  is  also  stated  that 
Indebltatos  assnmpsit,  under  the  common 
counts,  cannot  be  maintained  on  a  sealed  in- 
strument Nesbltt  V.  Ware  A  HeClanahan.  80 
Ala.  69;  74;  Sommerrille  v.  Stepbenaon  ft 
Johnson,  8  Stew.  271,  276,  277;  Hatch  t. 
Crawford,  Admz.,  2  Port  54 ;  4  Gyc.  323.  824. 
It  Is  also  true,  even  as  to  onsealed  Instm- 
mrats,  that,  in  ordet  to  maintain  Indebtltatna 
assumpsit  on  the  contract,  the  party  suing 
must  have  performed  all  of  tbe  sUpulationa 
of  the  contract  on  his  part  leaving  nothing 
for  the  other  party  to  do  bnt  to  pay  the 
money.  Darden  v.  James,  48  Ala.  84;  Eaell 
r.  King,  98  Ala.  470^  478,  9  South.  684;  Maaa 
A  SwartE  v.  Montgomery  I.  Worka.  88  Ala. 
323,  320,  6  South.  701;  Wilson  v.  Smith,  111 
Ala.  170-176,  20  South.  614;  MarUn  t.  Maa- 
sie,  127  Ala.  B04,  SOS,  009,  29  South.'  81 ;  4 
Cyc.  320-328. 
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But  we  do  not  understand  that,  in  this 
case  It  is  necessary  to  resort  to  tbe  common 
connta,  nor  do  we  think  there  is  any  sab- 
stautlal  Tarlance  between  tbe  allegations  ot 
the  complaint  and  tbe  evidence.  The  fact 
that.  In  stating  the  l^al  effect  of  the  con- 
tract, no  moitlon  was  made  of  tbe  provision 
that  the  commissions  were  to  be  paid  oat  of 
the  flr«t  purchase  money,  does  not  constitute 
a  substantial  variance.  Finch  v.  Guardian 
Trust  Co.,  92  Uo.  App.  268.  The  gravamen 
of  the  cause  of  actl<m  under'  the  special 
counts  Is  that  the  defendant  had  previously 
entered  Into  an  agreement  with  the  plaintiff, 
stating  in  legal  eflEtect  what  Oiat  agreement 
was ;  that  after  flie  plaintiff  had  'performed 
services  under  that  contract,  and  had  Intro- 
duced to  the  dtfendants  a  proapectlve  pur- 
chaser, the  defendants  (by  an  agreement  be- 
tween the  plaintiff  and  tliemselres)  undertook 
to  carry  on  the  further  negotiations  for  the 
sale  of  tbe  property,  and  did  consummate  a 
sale,  and  that  ttiereby  the  dtfendant  under- 
took and  assumed  to  pay  the  plalntitt  a  rea- 
sonable compensation  for  his  services.  While 
the  original  contract  may  be  Introduced  in 
evidence,  and  would  furnish  a  basis  for  the 
ascertaiument  of  reasonable  compensation,  yet 
the  suit  is  essraitially  upon  the  new  or  modi- 
fled  contract,  and  not  upon  tbe  sealed  instru- 
ment It  win  not  be  disputed  that,  If  the 
defendants  had  effected  a  sale  at  920  per 
acre,  they  would  have  been  liable  for  the 
91,000  agreed  to  be  paid;  tot  fhey  were,  by 
agreemfflit,  acting  in  place  of  the  plaintiff  In 
consummating  the  sale.  It  Is  also  evidently 
true  that  if  the  plaintiff  had  continued  the 
necotlatlona,  and  had  finally,  by  the  consent 
and  acqnleecence  of  the  defendants,  effected 
a  sale  for  a  lees  amount  be  would  be  entitled 
to  some  compensation.  If,  then,  the  defend- 
ants, acting  in  place  of  the  plaintiff  In  ocm- 
dnctlng  tbe  negoUaUona  and  at  the  same 
time  repr«entlng  themaelTes,  concluded  a 
sale  for  a  less  consideration,  which  was  sat- 
isfactory to  themselves,  it  is  difficult  to  see 
how  Uiey  could  thus  absolve  themselves  from 
all  DbUgatitm  to  conq>ensate  the  plaintiff  for 
tbe  services  which  be  had  rendered  and  of 
which  tli^  had  availed  themselves. 

At  an  early  day  in  Alabama,  when  the  dis- 
tinction between  sealed  and  unsealed  Instru- 
ments was  probably  more  marked  than  at 
this  time,  it  was  said:  "Covenant  can  only 
be  maintained  upon  a  writing  under  seel.  If 
a  contract  be  unattested  by  seal,  or  Is  unwrit- 
ten, the  action  by  which  redress  can  be  had 
for  nonperformance  is  debt  or  assumpsit,  or 
either,  according  to  the  subject-matter.  If 
new  t«rms  are  introduced  into  a  contract, 
otlier  duties  imposed,  or  another  day  provid- 
ed for  its  consummation,  it  la  clear  that  the 
original  contract  does  not  remain  unimpaired, 
BO  that  an  action  would  thai  lie  for  a  breach 
of  Ita  stiiralatlons."  The  court  went  cm  to 
hold  that  the  remedy  was  aa  tbe  ipodlfled 
parol  agreement  McVoy  v.  Wheeler  et  al., 
6  Port  201,  206,  200.  To  the  same  effect  are 


the  cases  holding  that,  when  a  written  build* 
log  contract  Is  subsequently  modified  by  the 
parties,  the  contractor  may  recover  on  a 
Quantum  meruit  Hutchison  v.  Cullum,  23 
Ala.  622.  It, is  a  general  principle,  frequent- 
ly applied  to  builders*  contracts  and  to  oth- 
ers, that  a  modification  of  the  requirements 
by  mutual  consent  will  be  a  waiver  of  spe- 
cial stipulations  thereby  roidered  Impossible, 
and  that  the  iwrty  who  consents  to  such  mod- 
ification Is  liable  for  reasonatde  compensation 
to  the  other  party,  whose  work  and  labor 
has  bem  acc^ted  and  availed  of.  Cornish  r. 
Suydam.  99  Ala.  620.  622,  IS  South.  118;  6 
Cyc.  84;  Davis  v.  Badders  &  Britt  95  Ala. 
348,  8fi0.  11  South.  422. 

Coming  particularly  to  the  rights  of  real  es- 
tate brokers, 'it  may  be  stated  as  a  gmeral 
proposition  that  a  broker  employed  to  sell 
land  la  entitled  to  his  compensation  If  he 
brings  to  tbe  seller  a  purchaser  able,  ready, 
and  willing  to  purchase  on  the  terms  named, 
or  if  he  brings  them  together  and  the  sale 
Is  afterwards  consummated  by  the  seller  him- 
self. Again,  if  he  introduces  a  prospective 
purchaser,  and  tbe  seller  undertakes  to  con- 
duct the  negotiations,  and  finally  sells  the 
pr<q>erty  for  less  than  the  terms  named  in 
the  contract  be  thereby  waives  his  right 
to  insist  on  the  terms  of  the  contract  in  that 
respect,  and  Is  liable  at  least  for  a  reasonable 
commission,  and  the  contract  may  be  Intro- 
duced aa  a  guide  for  the  Jury  In  arriving  at 
what  is  reaaonable  compensation.  Jones  v. 
Henry,  15  Misc.  Hep.  151,  86  N.  T.  Supp.  483; 
Plant  V.  Thompson,  42  Kan.  664,  22  Pac  726,. 
16  Am.  St  Rep.  512;  Sylvester  v.  Johnson, 
110  Tenn.  392,  75  S.  W.  923 ;  Stinde  t.  Blesch, 
42  Mo.  App.  Q78;  Ratts  v.  Shepherd.  37  Kan. 
20.  14  Pac.  406;  Martin  v.  SlUIman,  58  N. 
Y.  616.  It  is  true,  also,  as  a  general  proposi- 
tion, that  if  a  person  enters  Into  a  contract 
with  an  agent  authorising  him  to  sell  land, 
and  the  agent  fails  after  a  reasonable  time 
to  effect  a  sale,  or  according  to  some  au- 
thorltles  at  any  time,  t3M  principal  may  sell 
his  own  land,  or  do  so  by  another  agent,  un- 
less be  has  bound  himself  not  to  do  so.  Slb- 
bald  T.  BethlVhem  I.  Co.,  88  N.  T.  878,  88 
Am.  Bep.  441.  In  thla  case  It  la  said:  "If, 
after  a  brokor  has  been  allowed  a  reasonable 
time,  *  *  *  the  sdler  In  good  faith  and 
fairly  has  terminated  the  agency,"  the  agent 
is  not  entitled  to  ctmimlEsloDs  on  a  sale  other- 
wise made,  although  the  sale  Is  made  to  one 
who  has  been  Introduced  by  the  agent.  88 
N.  Y.  890,  88  Am.  Bep.  451. 

In  ttie  view  all  take  of  this  case  It  Is  not 
necessary  to  detwmlne  whether  the  fact  that 
the  contract  gives  the  exclusive  right  to  tbe 
agent  and  fixes  a  definite  time  within  which 
the  sale  shall  be  made  modifies  this  principle, 
though  it  would  seem  that  the  time  fixed  by 
the  parties  in  tbe  contract  would  be  per^ 
suaslve  to  show  what  was  a  "reasonable 
time."  The  New  York  Court  of  Appeals  has 
held  that,  when  a  person  bas  given  an  agmt 
the  exduslve  right  to  sell,  the  principal  can- 
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not  relieve  himself  from  paylosr  the  commis- 
sions by  selling  the  property.  Mosee  t.  Bler- 
ling  et  al.,  31  N.  Y.  462.  So  held  the  Supreme 
Court  of  Iowa ;  bat  there  were  special  provi- 
sions In  the  contract.  MetcaU  v.  Kent,  104 
Iowa,  487,  73  N.  W.  1037.  On  the  other  hand, 
the  same  court  has  held  that,  where  there 
were  no  special  provisions  negativing  the 
right  of  the  principal  to  sell,  be  could  sell 
to  another  person,  not  brought  to  him  by  tbe 
agent  Ingold  v.  SymondB  et  al.,  125  Iowa, 
82,  99  N.  W.  713,  citing  cases.  Our  own  court 
has  held  that  "the  owner  of  real  estate,  by 
employing  an  agent  to  effect  a  sale  thereof, 
does  not  thereby  preclude  himself  from  em- 
jiloying  other  agents  to  sell  It,  or  from  ef- 
fecting a  sale  himself,  provided  that  In  mak- 
ing the  sale  himself  be  acts  In  good  faith" ; 
also  that  "the  owner  of  real  estate  cannot 
avail  himself  of  the  services  of  an  agent  em- 
ployetj  by  him,  who  procured  a  purchaser,  to 
effect  the  sale  himself  to  such  purchaser,  and 
thereby  deprive  the  agent  of  his  commissions ; 
nor  can  be,  merely  to  save  the  commissions 
agreed  to  be  paid  to  the  agent,  effect  such 
sale  at  a  small  reduction  of  price,"  or  by 
making  immaterial  changes;  and  In  that 
case  It  was  said  that  "fair  dealing  between 
the  parties  would  demand  of  the  owner  that 
he  disclose  his  intention  to  the  agent  before 
concluding  the  sale."  The  testimony  Is  not 
set  out  In  that  case,  but  the  judgment  for 
the  defendant  was  sustained.  Cook  ft  Bro. 
V.  Forst  et  al.,  116  Ala.  395.  22  South.  540. 

Much  stress  Is  laid  In  the  cases  on  the 
fncts  whether  the  agent  has  had  a  reasonable 
time  to  effect  the  sale  and  failed,  whether 
the  contract  has  been  tenninated.  and  wheth- 


er the  principal  acted  In  good  faith.  In  a 
case  where  a  sale  was  effected  by  the  prin- 
cipal to  tbe  party  with  whom  the  agent  had 
previously  been  negotiating,  we  said :  "Under 
these  authorities,  and  in  view  of  the  conflict 
In  the  testimony  as  to  the  nature  of  the  con- 
tract between  the  parties,  and  as  to  whether 
there  was  a  revocation  of  the  authority  to 
the  plaintiffs  to  sell,  thene  was  no  error  In 
the  refusal  of  the  court  to  give  the  general 
charge  In  favor  of  the  defendant  If,  as 
claimed  by  the  plaintiffs,  they  were  Inter- 
rupted in  their  n^tlatlons  for  a  sale  of 
the  property  by  the  request  of  the  defendant 
to  hold  the  proposition  for  a  few  days,  until 
he  could  ascertain  whether  he  could  borrow 
the  money,  and  during  said  few  days,  with- 
out terminating  the  agency,  defendant  contin- 
ued the  negotiations  along  the  same  line,  and 
concluded  the  sale  even  at  a  less  purchase 
price,  the  brokers  would  be  entitled  to  their 
commissions."  Hutto  v.  Stough  &  Hamsby 
(Ala.)  47  South.  1031,  1034. 

Under  these  authorities,  we  hold  Oiat  the 
court  erred  In  giving  the  general  charge  In 
favor  of  the  defendants. 

Tbe  fact  that  Smith  had  not  taken  out 
license  as  a  broker  did  not  invalidate  his 
contract  Sunflower  Lumber  Co.  v.  Turner 
Supply  Co.  (Ala.)  4S  South.  SIO.  The  evi- 
dence showed,  at  any  rate,  that  he  was  not 
engaged  In  that  biislnesa. 

The  judgment  of  the  court  la  reraaed,  and 
tbe  cause  remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  DENSON  and  MAT- 
FIELD.  JJ.,  concur.  % 
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Bz  parte  BZAK. 
(Snpreme  Coazt  of  Lovlilaiia.  Aug.  27.  1000.) 

1.  Habeas  Cobfub  (|  44*)— Mandamus  (I  00*) 
— JuBjsDicnoN— OsienrAi.  JuBiaoicnoH. 

That  the  trial  conrt  impioperly  failed  to 
brine  the  iBaoes  raiaed  In  habeas  corpm  proceed- 
inCi  to  trial  would  not  jastif?  the  Supreme 
Court  in  granting  the  writ  under  Ita  original  ju- 
risdiction ;  a  proper  administration  of  Juatice 
leqalring  that  the  trial  court  be  compelled  bj 
mandamos  to  perform  its  duties. 

[Ed.  Note^For  ottawr  eases,  see  ^beas  Cor- 
inia,  Gent.  Di&  |  60;  Db&  £>^<  I.^V  Man^ 
damns,  GentDic.  I  70;  Dae.  1^  I  6a*] 

2.  Maitdahdb  (i  168*)  —  Pxoceedinos  —  Bvi- 

DKHCE. 

upon  application  for  mandamna  and  cer- 
tiorari to  compel  a  district  conrt  to  proceed  with 
habeas  corpus  proceedings,  prior  proceedings 
therein  held  not  to  fibow  that  respondent  pnr> 
posely  delayed  the  trial,  so  as  to  prevent  relator 
from  (Staining  relief. 

[Ed.  Note.— For  other  eases,  see  Uandamns; 
Dec  Dig.  S  168.*] 

&  Habeas  Cosptrs  (|  1*)— Obabaoiee  or  Bu- 

KDT— HeABING. 

Whil^  habeas  corpus  is  a  summary  proceed- 
ing, and  generally  reguir^  prompt  action,  It 
cannot  be  expected  that  It  should  obviate  all  de- 
lay incident  to  legal  proceedings. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor> 
pus,  Dec  Dig.  i  1.*] 

4.  COWSTITDTIONAI,  LaW  (|  827*)— RIOHT  TO 

Justice— "WxTHOirr  Delat." 

The  requirement  of  the  administration  of 
justice  'Viuiont  delay"  means  without  unrea- 
sonable and  unnecessary  delay. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  }  062;  Dee.  Dig.  1  327.* 

For  other  definitions,  sse  Words  and  Phrases, 
ToL  &  p.  7306^] 

B.  OoNarmrnoirAi.  L&w  (i  827*}— Bzoar  to 

Ju(mc»— "Denial  of  Justioe." 

In  the  latter  part  of  June  plaintiff  peti- 
tioned respondent  for  habeas  corpus  to  secure 
possession  of  his  child,  and  the  wnt  issued,  com- 
manding the  production  of  the  child  at  11  o'clock 
July  So,  together  with  the  cause  of  her  deten- 
tion, and  was  served  on  defendant  at  12  o'clock 
July  3d,  and  after  hearing  the  case  was  con- 
tinned  until  Jnly  Sth,  when  defendant  anawer- 
ed  and  proceedings  were  adjourned  until  July 
20th ;  the  cleik  of  the  court  not  theh  being  pres- 
ent At  the  last  adjournment  relator's  attor- 
ney made  a  remark  about  applying  to  the  Su- 
preme Court  for  relief  which  respondent  under- 
stood as  an  abandonment  of  the  proceeding  be- 
fore him,  and  did  nothing  further  in  the  case. 
Held,  that  the  delays  shovm  did  not  amount  to 
a  denial  of  justice,  or  sliaw  that  zdator  would 
not  hear  the  case  in  future  fairly  and  as  prompt- 
ly as  possible. 

[E^d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  062 ;  Dec  Dig.  {  327.*] 

6.  Mandamus  ^  178*)  —  DiBCONinnjAif o«  w 

JUDICIAI.  PBOOIBOIKQfl. 

Where  the  trial  jndga  diseoBtlnued  tte 
bearing  of  habeas  corpus  proceedings  because  at 
a  misapprehension  that  relator's  counsel  intend- 
ed to  abandon  them  and  apply  to  the  Supreme 
Court  for  reliet  but  it  appeared  in  mandamus 
that  be  was  willing  to  continue  the  proceedings, 
they  should  be  taken  up  where  discontinued  and 
prosecuted  to  completion. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Dec  Dig.  I  178.*J 


In  flie  matter  (tf  the  ai^lleaHm  of  J<Ad  F. 
Byan  for  a  writ  of  habeas  corpus^  or  for 
certiorari  and  mandamiu  to  compel  reQKmd* 
ent  to  bear  an  application  for  habms  cwpna 
^hess  coipos  dmied.  and  resixnident  direct- 
ed to  proceed  vlQi  habeas  coxpns  proceedlivs. 

See,  also,  SO  Soath.  161. 

John  G.  WicklUte^  for  relatw.  Beq;K«id«it 
Judge,  pro  se. 

Statmeait  of  the  Case. 

NIGHOLLS,  J.  In  the  petition  of  John  F. 
Byan  flpplying  for  relief  herein  It  is  alleged: 

"That  he  Is  the  fether  and  only  sorriring 
parent  of  Frances  Elizabeth  Byan,  a  minor, 
aged  18  year*.  That  he  is  her  natural  tutor, 
and  aa  such  entitled  to  her  care,  custody,  and 
control.  That  her  mother  Is  dead.  That  one 
Edward  Peter,  residing  at  Gbalmette,  in  the 

farish  of  St  Bernard,  has  said  minor  ^rl, 
'ranees  Elisabeth  Byan,  In  his  custody,  and 
control,  and  Is  detaining  her  fr<Hn  your  peti- 
tioner wtthont  right,  cause,  or  warrant  of  law. 
That  he  has  demanded  the  surrender  to  htm 
by  the  said  Peter  of  his  said  daughter,  and  that 
said  Peter  refused  to  surrender  her,  but  per- 
sists in  keeping  her  confined,  as  set  out  above. 

"Petitioner  farther  shows  that,  on  the  16th 
day  of' June,  1900,  petitioner  presented  to  Hon. 
R.  Emmett  Hingle,  judge  of  the  Twenty-Ninth 
judicial  district  of  the  state  of  Louisiana,  in 
which  district  is  situated  the  parish  of  St.  Ber- 
aard,  a  petition  for  a  writ  of  habeas  corpus  in 
due  form  of  law,  praying  that  said  judge  issue  a 
writ  of  habeas  corpus  to  the  said  Edward  Peter, 
directing  and  commanding  him  to  produce  said 
Frances  Elizabeth  Ryan  before  said  judge  at  a 
time  and  place  to  be  fixed  by  said  judge,  to- 
gether with  the  reason  and  cause  of  ber  de- 
tenttoh  by  him  before  the  said  judge  at  the 
stock  lanoing  in  St  Bernard  parish  on  the  8d 
day  of  Jalyi  1000,  and  there  make  answer  to 
said  writ  as  the  law  directs.  That  he  caused 
said  writ  to  be  served  upon  the  said  Edward 
Peter  by  the  sheriff  of  the  parish  of  St  Ber- 
nard. That  upon  said  8d  day  of  July.  lOOit, 
he  repaired  to  the  stock  landing  in  the  parish 
of  St  Bernard  with  his  witnesses  and  counsel 
to  prosecute  said  writ  .That  said  Edward 
Peter  was  there  with  the  said  minor  child, 
Frances  Elizabeth  Ryan.  That  the  Hon  R. 
Emmett  Hingle,  judge  aforesaid,  together 
with  the  clerk  of  his  said  court,  was  there. 
That  said  R.  Emmett  Hlogle,  judge  as  afore- 
said, then  declared  that  be  would  not  compel 
the  respondent,  Edward  Peter,  to  answer  said 
writ  on  so  short  notice,  the  sheriff  of  the  parish 
of  St  Bernard  having  failed  to  serve  sala  writ 
until  the  momiag  of  said  July  3d,  and  there- 
upon coDtinued  said  hearing  until  the  10th  day 
of  July,  1000,  at  the  same  place. 

"That  upon  said  10th  day  of  July,  1000,  he, 
accompanied  by  his  counsel  and  his  witnesses, 
repaired  to  said  stock  landing,  prepared  to  pros- 
ecute said  writ.  That  the  defendant,  Edward 
Peter,  again  appeared,  bringing  with  him  said 
minor  cmld,  and  through  bis  counsel  presented 
to  the  said  judge  a  pretended  response  to  said 
wri^  In  which  he  set  up  that  he  had  detain- 
ed said  dilld  from  petitioner,  for  the  reason 
titat  iretltloner  was  not  a  piwer  person  to 
have  Cham  of  said  child.  That  petitioner, 
through  his  counsel,  objected  to  said  return, 
^at  iietitioner  was  a  citizen  and  resident  of 
the  parish  of  Orleans,  That  the  domicile  of 
the  said  child  was  the  parish  of  Orleans,  and 
that  the  court  of  said  domicile,  to  wit,  either 
the  civil  district  court  for  the  parish  of  Or- 
leans or  the  juvenile  court  for  said  parish  of 
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Orleans,  wen  the  only  courts  which  had  and 
possessed  jurisdictiQn  to  pronounce  opon  the  fit- 
nesb  of  petitioner  to  have  the  custody  and  con- 
trol (tf  bis  deuglitir,  and  moved  the  court  to 
strike  from  the  response  In  the  writ  as  much 
thereof  as  set  up  said  charge.  That  said  Hon. 
R.  £mmett  Hingle,  judge  as  aforesaid,  did  not 
pass  upon  said  motion  and  objection.  That  the 
defendant,  Edward  Peter,  then  through  his  coun- 
sel moved  the  court  to  continue  said  hearing 
of  said  writ  to  some  future  day,  to  enable  said 
Peter  to  procure  the  attendance  of  a  .witness 
whose  name  he  alleged  was  unknown  to  him, 
but  who.  he  thought,  he  could  find  in  the  city 
of  New  Orleans,  to  which  city  he  (said  witness) 
was  ejfpected  to  return  at  some  future  day,  by 
whom  he  would  prove  that  petitioner  was  an 
unfit  person  to  have  the  control  of  his  said 
daughter.  That  thereupon  the  said  Hon.  R. 
Emmett  Hingle,  judge  as  aforesaid,  declared 
that  he  could  not  hear  and  decide  said  appli- 
cation for  the  wri(  of  habeas  corpus,  and  said 
writ,  for  the  reason  that  the  clerk  of  bis  court 
was  not  present,  and  he  had  no  one  to  ke<ep 
and  record  the  minutes  of  bis  court,  and  then, 
over  tlie  protest  fmd  phjecUtm  of  petitioner, 
made  throogh  his  connsel,  ' ordered  the  hearing 
to  be  further  continued  until  the  20th  day  of 
July,  1909,  at  the  said  stock  landing,  at  the 
hour  of  10  o'clock.  That  he,  with  his  counsel 
and  witnesses,  repaired  to  the  said  stock  land- 
ing, to  the  building  in  which  the  said  judge 
usually  held  the  sessions  of  his  said  court  at 
that  place,  at  the  hour  of  half  past  9  o'clock 
in  the  morniog  of  said  20th  day  of  July,  1900, 
and  that  said  Edward  Peter  also  attended  there 
with  the  said  child  and  a  witness.  That  peti- 
tioner remained  at  said  place  until  half  past 
12  o'clock  p.  m.  of  said  date,  awaiting  the  ar- 
rival of  said  judge;  but  that  said  judge  did 
not  attend  said  place  of  trial  as  fixed  by  him. 
That  petitioner  made  and  caused  to  be  made 
diligent  search  in  and  about  the  said  stock  land- 
ing, at  all  the  public  places  '  thereof,  for  the 
said  judge;  but  that  he  could  not  be  found, 
and  that  thereupon  petitioner,  with  bis  counsel 
and  witnesses,  left  said  place  and  returned  to 
New  Orleans,  and  the  said  Edward  Peter  took 
petitloDer'i  child  off  with  him.  That  the  above 
acts  amount  to  a  denial  of  justice  to  him,  and 
are  a  disregard  of  the  writ  of  habeas  corpus 
and  a  nullification  of  this  most  sacred,  solemn, 
and  peremptory  writ  Itnown  in  the  jurisprudence 
of  Louisiatia,  and  of  all  other  Anglo-Saxon 
states  and  countries,  is  a  virtual  sunpeiisiOD  of 
the  said  writ  in  the  parish  of  St.  Bernard,  and 
that  he  verily  believes,  and  so  charges,  that  he 
will  not  be  able  to  have  said  writ  tried  and  his 
said  daughter  restored  to  him  unless  by  the 
intervention  of  this  honorable  court.  That  he 
has  given  due  notice  of  this  applicatios  to  the 
said  Hon.  R.  Emmett  Hingle,  judge  aforesaid, 
and  to  the  counsel  of  the  said  Edward  Peter, 
as  the  law  and  the  rules'  of  this  honorable  court 
require,  by  filing  with  the  clerk  of  said  Twenty- 
Ninth  Judicial  district  court,  at  his  office  at 
St.  Bernard,  in  the  parish  of  St.  Bernard,  no- 
tices addressed  to  said  Judge  and  said  counsel 
to  the  said  effect. 

"In  view  of  the  foregoing  facts,  and  from 
the  fact  that  ia  clearly  deducible  therefrom  that 
he  cannot  procare  a  hearing  and  trial  on  said 
writ  of  habeas  corpus  In  the  court  of  the  parish 
of  St.  Bernard  in  the  speedy  and  summary 
manner  in  which  the  laws  and  Constitution  of 
the  state  of  Looisiana  guarantee  to  him,  that 
there  Issue  out  of  tbia  court  a  writ  of  habeas 
corpus  to  the  said  Edward  Peter,  directing  and 
commanding  liim  to  produce  before  this  court, 
or  some  Justice  thereof,  at  a  time  and  place 
to  be  fixed  in  said  order,  the  body  of  the  said 
Frances  Elizabeth  Ryan,  toother  with  the  cause 
and  reason  of  her  detention;  that  after  due 
beariog  said  writ  of  habeas  corpus  be  made 
absolute;  and  that  said  Edward  Peter  be  or- 
dered and  commanded  to  release  the  aaid  Fran- 
ces Elizabeth  Ryan  from  hb  cuatody  and  con- 


trol, and  to  surrender  her. to  petitioner,  hei 
father.  In  the  alternative,  and  in  the  event 
that  the  foregoing  prayer  be  refused  and  de- 
nied, petitioner  prays  that  there  issue  from  this 
court  a  writ  of  tieraorarl  and  mandamus  to  the 
said  Hon.  R.  .Emmett  Hingle,  judge  of  the 
Twenty-Ninth  judicial  disWct  of  Louisiana, 
aitting  in  and  for  the  parish  of  St.  Bernard, 
directing  and  commanding  him  to  send  np  to  this 
court  for  inspection  and  review  tlie  nroceed- 
[ngfl  in  said  court,  entitled  'In  re  John  F.  Ryan, 
Praying  for  a  Writ  of  Habeas  Corpas,'  referred 
to  above,  with  the  record  therein,  and  copies 
of  all  the  orders  entered  therein  by  the  said 
coart,  or  the  said  jndge  in  chambers,  and  all 
matters  and  things  pertaininE  thereto,  and  that 
the  said  Hon.  R.  Emmett  Hingle,  jiuge  afore- 
said, be  ordered  to  show  cansi  why  he  dionld- 
not  be  jdtzeeted  to  try  and  determine. this  canae."- 

Thls  petition  is  sworn  to  by  the  petitioner. 

On  reading  this  petition  the  Chief  Justice 
of  this  court  ordered  and  directed  Hon.  R.- 
Emmett  Hingle  to  -show  cause  why  the  ap- 
plication of  John  F.  Ryan,  relator,  for  a 
writ  of  habeas  corpus,  should  not  be  tried 
and  determined  by  him. 

R.  Emmett  Hingle,  Judge  of  the  Twenty- 
Ninth  Judicial  district  court  for  the  parish  of 
St  Bernard,  upon  his  Judicial  oath,  for  an- 
swer to  the  demand  of  relator  for  writs  ot 
mandamns  and  certiorari,  averred  that  the 
application  of  relator  for  a  writ  of  habeas 
corpus  reached  respondent  by  mall  on  June 
17th,  accompanied  by  a  letter  from  relator's 
attorney  requesting  that  the  matter  be  beard 
at  respondent's  convenience  during  the  week 
within  which  petition  was  filed ;  that  rela- 
tor's attorn^  made  the  further  request  or 
suggestion  that  the  matter  be  heard  at  the 
stock  landing,  which  Is  at  t£e  extreme  upper 
end  of  St  Bernard  parish,  about  12  miles 
from  tbe  courthouse,  where  the  clerk  of  court, 
resides,  and,  In  the  event  tbat  respMident 
was  unable  to  try  said  cause  during  said 
week,  that  the  matter  be  fixed  for  hearing 
at  some  later  date,  at  respondent's  discre- 
tion, since  he  (relator's  attorney)  had  to  go  to 
Houma,  La.,  In  the  Interest  of  the  Oyster 
Commission  of  Louisiana,  all  of  which  led 
respondent  to  believe  tbat  this  matter  was 
not  of  the  urgent  nature  now  pres^ted  by 
relator.  Respondent  avers  tbat  It  was  Im- 
possible for  him  to  try  the  said  cause  during 
tbe  week  beginning  June  17th,  both  because 
he  was  tben  engaged  in  the  work  of  a  special 
Jury  term  in  Plaquemines  .parish,  and  be- 
cause there  would  not  have  been  sufficient 
time  (allowing  for  transmlsrion  of  petition, 
etc.,  through  tbe  malls),  in  respondent's  opin- 
,loii,  foe  service  upwi  defendant  He,  there- 
fore, did  not  sign  tbe  order  imtll  the  com- 
pletion of  liis  work  In  the  pariah  of  Plaque- 
mines, and  untU  he  conld  see  the  rdator's 
attorney,  for  the  purpose  ot  his  Insuring  the 
attaidanoe  of  the  derk  of  court  at  the  stoA 
landing,  by  paying  tlw  said  clerk's  expenses 
—a  rule  at  times  customary  in  the  said 
parish  of  St  Bernard,  on  the  trial  of  caus- 
es in  which  the  parties  and  WUnesses  are  res- 
idents of  the  uitper  end  of  tbe  parish,  or  of 
the  city  of  New  Orleans;  the  court  ia  such 
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cases  leaving  the  matter  «f  tfae  attaidance  of  - 
the  clerk  to  the  attorney  or  attorneys  Inter- 
ested, and  not  assumiiv  any  req^imsibllity 
for  btB  attendance  or  nonattendence.  Re- 
qiondent  arers  that  after  finally  reaching 
relator**  attwney,  though  baring  endearbred 
aereral  ttanea  to  phone  Um  at  hla  office, 
from  respondoit* a  honae  at  Ffdnto  a  la 
Hacbe,  La^  be  atgsed  the  order  tot  43ie 
return  for  11  o'dodt  a.  ra.  July  8,  1008,  at 
■took  landlD«,  parish  of  St  Bwnard.  Be- 
■pondent  avers  that  be  went  up  to  the  stock 
landing  on  said  July  8,  1909,  to  consider  said 
canee^  but  was  Informed  nptm  bis  arriral 
that  DO  snrlce  of  plalntUTs  petition  bad 
been  made  npon  defendant,  Edward  Pet», 
becanse  of  the  fact  that  no  d^KMdt  to  cover 
the  sberirs  costs,  as  required  by  law,  had 
been  made  by  relator  nntll  the  morning  of 
July  S,  1909,  and  that  a  deputy  sheriff  bad 
been  sent  to  make  the  service,  but  had  not 
returned  at  the  hoar  fixed  for  the  considera- 
tion of  the  cause.  Respondent  specially  de- 
nied that  Edward  Peter,  the  defendant,  who 
llres  three  miles  below  the  stock  landing,  or 
the  child  in  controversy,  was  present  In  court 
up  to  the  time  of  respondent's  departure, 
about  12:30  p.  m.  Respondent  farther  al- 
lied that  he  did  then  cause  an  order  In 
opeii  court  to  be  entered  on  the  minutes, 
fixing  the  matter  for  Saturday,  July  10, 
1909,  to  whicb  both  relator  and  bis  attorney 
yielded  seeming  assent,  since  no  request  was 
made  for  a  speedier  hearing,  though  respond- 
ent conld  not  have  fixed  the  matter  for  an 
earlier  date,  since  the  week  following  July 
3,  1909,  was  the  week  designated  by  the 
rules  of  bis  court  for  the  session  thereof  in 
the  parish  of  Plaquemines.  Respondent  fur- 
ther avers  that  be  returned  to  stock  landing 
on  Jaly  10,  1909,  and  was  Informed  that  the 
clerk  of  court  was  absent  because  of  ill- 
ness. Whereupon  defendant,  Edward  Peter, 
through  his  attorney,  objected  to  any  con- 
sideration of  the  cause  without  a  clerk,  who 
was  a  necessary  officer  at  the  sitting  of  the 
court,  and  on  the  further  ground  of  absence 
of  a  material  witness  for  the  state.  Re- 
q>ondent  considered  the  former  objection 
well  taken,  and  upon  expressing  his  intention 
to  vrrite  out  an  order  fixing  the  cause  for 
July  20th,  at  the  courthouse,  relator's  at- 
torney arose,  and  not  altogether  respectfully 
exclaimed : 

"I  withdraw  mj  application  for  a  writ  <ji  ha- 
beas corpus  in  this  matter  and  will  go  to  the 
Supreme  Court" 

Respondent  aren  that  be  Intended  fixing 
tb«  canse  the  20tb  of  July,  at  tbe  court- 
bonse,  because  it  was  the  next  regular  day  of 
bis  term  In  said  parish  of  St  Bernard,  bat 
tbMt  ba  did  not  appear  at  said  conrtboose  on 
said  date  because  relator's  conned  was  tak- 
en Bnionsly  resipondoit^  wbm  he,  relator's 
attwnvt  said  be  vltbdrew  bis  wpUcatlon, 
and  Uiat  yonr  respondent  bad  not  thorefore, 
written  any  toder  or  otherwise  legally  fixed 
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tbe  trial  of  said  cause.  'Respondent  further 
alleges  that  he  stands  ready  to  perform  his 
duty  in  this  matter,  having,  in  his  oplnltm, 
shown  an  inclination  so  to  do  by  actual  at- 
tendance at  court  on  two  different  occa- 
sions, and  that  the  application  ot  relator  is, 
therefore,  without  reaaon  or  foundation,  and 
should  be  hence  dismissed,  at  his  costs.  Re- 
spond«it  annexes  a  duly  certified  copy  of 
this  suit  in  obedience  to  the  writ  of  cer- 
tiorari, as  well  as  the  affidavit  of  tbe  Hon. . 
N.  H.  Nunez,  district  attorney  foof  the  Twen- 
ty-Ninth Judicial  district. 

The  affidavit  of  N.  H.  Nuness.  referred  to, 
is  .  to  tbe  effect  that  he  was  present  at  the 
stock  landing  in  the  parish  of  St  Bernard 
on  July  3d  and  July  10th,  when  the  case  of 
John  F.  Ryan,  praying  for  a  writ  of  habeas 
corpus,  was  called,  and  the  case  went  over 
from  the  Sd  to  tbe  10th  of  July,  1009.  .for 
the  reason  that  no  return  of  service  bad 
at  that  time  been  made,  the  deposit,  as  re- 
quired by  law,  having  been  made  on  July  3d, 
on  which  day  the  service  was  made;  that 
on  the  10th  of  July,  1909,  the  Judge  ruled 
that  he  could  not  try  the  case,  the  clerk  not 
being  present  and  continued  the  case  to  the 
20th  of  July,  1909,  when  Mr.  Wickllffe,  rep- 
resenting the  plaintiff.  Informed  the  Judge 
that  he  withdrew  tbe  case  and  would  apply  to 
tbe  Supreme  Court ;  that  tbe  exact  words  of 
Mr.  Wickllffe  at  the  time,  to  tbe  best  of  his 
recollection,  were  as  follows: 

"No;  no;  no.  I  withdraw  my  appUcation. 
I  will  go  to  tbe  Supreme  Court" 

Tbe  relator.  John  7.  Ryan,  alleging  tbat 
be  had  obtained  leave  of  tbe  court  so  to  do, 
filed  a  traverse  of  tbe  return  of  the  Judge 
of  the  district  court  He  specially  denied 
that  either  be  or  bis  attorn^  ever,  formally 
or  Informally,  or  In  any  manner,  wlttidrew 
or  offered  to  wltbdraw  hla  awHcatlon  fm 
the  writ  of  habeas  corpas  made  by  blm  to 
tfae  Hon.  R.  Emmett  Hlngle.  Judge  of  tbe 
Twenty-Ninth  Judicial  district  of  tbe  state 
of  Louisiana.  He  shows  that  on  the  lOtta 
day  of  July,  1909,  after  the  said  Ju^  bad, 
without  cause  or  reason,  in  tbe  opinion  of 
relator's  counsel,  continued  tiie  bearing  of 
said  writ  for  more  than  10  daya,  and  after 
the  said  Judge  bad  adjourned  whatever  of  a 
session  at  bis  court  be  had  been  holding, 
as  rhetor's  counsel  was  leaving  the  room, 
where  tbe  said  Judge  had  been  sitting,  be, 
relator's  counsel,  said  to  tbe  said  Judge,  who 
was  tollowing  Immediately  behind  said  coun- 
sel: 

"If  we  cannot  get  this  writ  tried,  we  ml^t 
as  well  withdraw  the  apidicatlon;  but  we  will 
go  to  the  Supreme  Court  and  see  If  we  cannot 
get  a  hearing." 

But  no  withdrawal  of  said  an^catlon  for 
A  writ  was  made  by  bis  counsel  witb  any 
auOiority  fnm  relator. 

He  spedflcally  traversed  tbe  allegation  In 
tbe  response  of  tbe  said  Judge  to' tbe  effect, 
tbat  the  dtfendant  In  said  writ  Edward 
Pe^.  was  not  at  tbe  stock  landing. .the  place 
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where  lald  writ  was  made  ntiimable,  with 
his  said  child,  on  July  8, 1908*  the  day  where 
said  writ  was  first  made  retom^le.  Re- 
lator allies  tbat  be  knows  both  bis  own 
child  and  titt  satd  Pet«r.  wbo  was  a  brother 
of  relatorHi  deceased  wlft^  and  that  he  saw 
than  botti  within  a  'ibimdnd  feet  of  the 
room  where  the  said  Jndge  was  holding  wha^ 
ever  of  a  session  of  bis  said  court  tbat  lie 
held  tbat  day,  and  beftwe  said  jndge  1^ 
aald  sto<^  landing,  and  that  on  tbat  occasi<m 
be  attemi>ted  to  apeak  to  bla  aald  Child,  and 
was  prerented  from  so  doing  by  those  Who 
bad  her  In  cbarga 

Relator  specially  traTersea  that  portion  of 
tb»  aaid  response  vlierein  the  said  jadge  al- 
legea  tbat  he  continued  the  trtal  of  said  writ 
on  Satnrday,  July  17,  1900;  bat  he  allegea 
and  lAatgm  that  at  flrat  aald  Judge  did  fix 
aald  date  at  the  time  to  which  he  would  con- 
tinue aald  trla],  and  then  dianged  it  to  Tues- 
day, luly  20,  1909.  And  relator  further 
riiowed  ttut  aald  fact. was  so  well  known  to 
all  partlea  that  on  aald  Tuesday,  July  20, 
1909;  not  only  relator  and  his  counsel  and 
witnesses,  but  the  reqrandent.  together  with 
relator's  diild  and  respondent's  counsel  and 
alleged  witness,  were  all  at  the  said  stodk 
landing  on  said  last-named  date  to  go  on  with 
the  hearing  of  said  writ  Relator  hereto 
attached  his  affldaTlt  and  that  of  bis  counsel 
in  this  traTerse,  and  asks  that  same  be  made 
iind  considered  a  part  hereof.  The  affidavit 
referred  to  of  relator's  counsel  was  to  the 
^ect  that  all  the  all^atlons  of  the  traverse 
are  true  and  correct,  tbat  he  never  withdrew 
or  attempted  to  withdraw  the  application  fil- 
ed, by  said  Ryan  for  a  writ  of  habeas  corpus 
for  his  child;  that  after  the  said  Hon.  R. 
Emmett  Hlngle,  Jndge  as  aforesaid,  had  re- 
fused to  hear  the  application  for  a  writ  of 
bnbeaa  corpus  and  try  and  determine  the 
same  on  July  10,  1909,  and  had  closed  what- 
ever session  of  his  court  he  may  have  been 
holding,  at  a  time  when  affiant  was  leaving 
the  room  where  the  said  judge  had  been  sit- 
ting, followed  by  said  Judge,  both  wearing 
tbelr  bats  and  walking  towards  the  door  of 
tbe  room,  affiant.  In  a  temper  at  the  manner 
in  which  tbe  case  was  twing  treated,  aald  to 
the  said  Judge: 

"If  we  cannot  get  tbe  writ  of  habeas  corpQB 
tried,  we  might  as  well  abandon  (or  withdraw— 
which  word  affiant  used  he  cannot  now  say)  the 
applicatloD ;  but  we  will  apply  to  the  Supreme 
Court,  and  see  If  we  cannot  get  redress  in  this 
matter" 

—meaning  Oierel^  tbat  be  would  Invoke  tbe 
supervisory  power  of  tbe  Supreme  Court  to 
procure  a  hearing  of  this  matter.  Affiant 
further  declares  that  after  hearing  argn- 
menta  fmn  counsel  In  a  cauae,  whose  title 
be  does  not  ronember,  the  said  Judge  an- 
nounced that,  as  tbe  clerk  of  bis  court  was 
not  present,  he  could  bold  no  session  bis 
court  and  bear  tbe  writ  of  habeas  corpua,  al- 
leging tbat  there  was  no  one  to  keep  tbe 
B^autea  or  take  down  tbe  teatim<my;  tbat  ba 


had  simply  heard  the  aivimeata  the  conn- 
sel  who  bad  Just  cloaed  tn  diambera  as  a 
courtesy  to  them.  Affiant  further  declares 
that  tbe  aald  Hon.  R.  Bmmett  Hlngle  la 
learned  in  tbe  law,  and  btowa  that  the  Twen- 
ty-Mbith  Judicial  dlatriet  court  ia  a  court  of 
record,  and  that  all  ptooeedlnga  had  and  tak- 
en in  matters  at  litigation  tberain  most  be 
done  and  had  hi  writing;  that  aald  Jadga 
bad  not  declared  Oiat  be  bad  not  bcOd  any 
seaalon  of  bia  aald  court,  and  ootdd  not  hcUd 
one  on  account  of  the  abaeiice  of  the  derk 
thweof,  and,  thertfore^  no  moti<m,  either 
written  or  vubal,  even  If  a  verbal  mirtkm 
conld  BUffice  In  a  court  erf  record,  could  be 
filed  to  dismiss  aald  proceeding.  Afllant  f  ur^ 
tber  declared  that  tbe  application  for  aald 
writ  was  never  withdrawn,  eltliw  by  hlmaelf 
or  bla  dlent,  or  by  any  one  for  him. 

A  copy  of  tbe  proceedings  sent  up  Aowa 
that  tbe  relator  In  the  latter  part  of  Jnne^ 
1909,  petitioned  tbe  Judge  of  the  Twenty- 
Ninth  Judicial  district  court  to  Issue  a  writ 
of  habeaa  corpus  directing  and  commanding 
Edward  Peter  to  produce  the  body  of  rela- 
tor's daughter,  Francea  EllaabeOi  Byan,  at 
such  time  and  place  aa  tbe  court  might  fix 
and  select,  together  with  tbe  cauae  and  rea- 
son for  her  detention,  to  the  end  that  the 
holding  and  detention  of  said  child  ml^ht  be 
Inquired  Into,  and  praying  diat  upon  tlie 
bearing  of  tbe  writ  he  have  Judgment  agalnat 
Edward  Peter,  ordering  and  ocmunandinc  him 
to  release  aald  child  and  snrrender  her  to  pe- 
titioner ;  tbat  upon  reading  said  application 
said  Judge  ordered  a  writ  of  habeas  crapua 
to  issue,  commanding  said  Edward  Peter  to 
produce  tbe  body  of  said  child  at  the  stock 
landing  at  11  o'clock  July  8,  1909,  together 
with  the  cause  of  her  deteotlon  blm.  A 
writ  issued  and  was  served  on  the  dtfendant 
at  12  o'clock  July  8, 1909.  Copy  of  tbe  min- 
utes show  that  on  that  day  the  writ  came  on 
for  trial;  J.  G-  WieUlfTe,  attorney  for  plain- 
tiff, and  r.  J.  Nunes  and  Fred  ,^rens,  attor^ 
neys  for  defendant.  After  bearing  counsel 
for  plaintiff  and  defendant.  It  was  ordered  by 
the  court  the  hearing  of  the  writ  be  continued 
to  Thursday,  July  10, 1900,  at  10  o'clock  a.  m. 
The  record  shows  nothing  on  July  8tb  or  July 
lOtb  of  any  action  taken  on  tbe  call,  other 
than  on  July  Sth  the  defimdaut  In  the  writ 
filed  an  answer  in  the  caae.  Motbli^  aiK>aars 
to  bare  been  done  with  reference  to  thia  an- 
swer. 

On  the  Sth  of  July,  1909^  ttie'def aidant  an- 
swered tiie  writ  ot  habeaa  conma  aerred  up- 
on blm,  declaring  tbat  he  produced  before 
the  court  the  child  named  In  tbe  writ  He 
denied  tbat  the  said  child  waa  illegally  de- 
tained by  him,  and  averred  that  be  waa  by  law 
entitled  to  the  care  and  custody  of  said  child 
for  tbe  following  reasons,  to  wit:  That,  al- 
thongb  relator  la  the  father  of  the  child,  he 
waa  not  the  proper  par^  to  have  poaseaatoa  of 
tbe  said  ^lld,  for  this,  to  vrlt:  That  relator 
had  been  and  waa  now  living  aa  man  and  wife 
with  a  certain  person  by  the  name  of  —  ■  — ^ 
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wbo  was  not  bis  lawful,  wedded  wife,  and 
that  tbe  said  wom^n  was  berHelf  a  married 
woman,  not  divorced  from  her  said  husband, 
bat  whose  said  husband  was  then  seeking  a 
dlTorce ;  that  the  relator  lived  with  this  said 
woman  prior  to  his  marriage  with  his  late 
deceased  wlf^  the  mother  of  the  child  now 
at  iMw;  that  of  this  unlawful  living  togeth- 
er of  tlila  maot  the  relator  herein,  and  of  this 
woman,  there  was  bom  a  child;  that  the  re- 
lator herein  had  often  tried  to  make  this 
lawful  child,  produced  here,  recognise  as  her 
Iwother  this  Illegitimate  child  of  this  unlaw* 
ta\  Uvfng  together  of  these  said  persons; 
that.  If  the  possession  of  this  child  Is  given 
ro  the  relator,  be  would  take  her  to  his  home, 
at  whldi  heme  there  Uvea  this  woman  as  his 
wife,  although  not  married  to  him  and  hav* 
Ing  a  Uytag  husband,  who  is  not  separated 
from  ber ;  that  she  will  be  compelled  to  recog- 
nise as  hw  brother  this  lll^tiimate  boy ;  that 
the  house  of  the  relator  was  not  the  proper 
place  to  take  a  young  girl  14  years  old ;  that 
ftir  Beren  months  relator  failed  to  recognise 
tbe  child  at  Issue  as  his  child ;  that  during 
this  tline  he  Ignored  her  and  failed  to  support 
her ;  that  he  never  Inquired  as  to  her  health 
or  w^are— In  fact,  he  had  abandoned  her; 
that  this  unnatural  father  only  began  to  sup- 
port his  said  child  when  he  was  compelled  by 
an  carder  of  court  from  the  parish  of  Orleans, 
and  only  after  he  had  been  forced  to  serve 
8  wedts  In  tbe  parish  jail  in  the  ^Ity  of  New 
Orleans ;  that,  considering  all  the  facts  here- 
in given,  be  (respondent)  did  not  think  that 
the  place  relator  desired  to  take  this  gfrl  to 
was  the  proper  place  to  raise  the  said  girl. 
Respondent  shows  that  he  was  the  unfile  of  the 
said  glri;  that  he  maintained  her  at  his  home 
with  the  rest  of  his  family,  and  that  he  de- 
sired to  conttarae  to  retain  her  and  raise  her 
up;  that  the  surroundings  where  she  now 
lived  are  the  best  that  she  could  obtain  any- 
where; that  she  was  now  with  him  by  her  own 
free  will  and  consent ;  and  that  it  was  best 
tot  the  said  child  physically,  as  well  as  for 
ber  BHwal  welfare,  that  she  ahoold  remain 
with  le^ondent 

OplniML 

The  first  pray w  at  relator  for  relief  under 
hla  allegations  and  In  his  argoment'  Is  that 
dila  eoort,  or  some  Justice  thereof,  lasae  a 
writ  of  habeas  corpiis,  directed  to  Edward 
Peter,  commanding  bim  to  produce  before  It 
the  body  of  Frands  Bllsabeth  Ryan,  and  to 
aaslSD  the  leaKm  of  her  OetentlfA.  and  that 
after  due  hearing  the  writ  of  habeas  corpus 
be  made  absoliit^  and  aaM  Edward  Peter  be 
ordnad  and  cmnmanded  to  release  her  from 
hla  CQstody  and  cnitnd,  and  to  sarrender  her 
to  relator,  her  fattra-. 

If  It  were  conceded  that  tbe  Judge  of  tbe 
Twenty-Ninth  Judicial  district  courts  after 
having  hem  ag/s^UoA  to,  to  Issue  a  writ  of 
habeas  cocpns  directed  to  the  respondent 
Peter,  bad  done  so,  and  bad  enbeegonitly,  by 
leaaon     la^mpat  and  Illegal  means,  failed 


to  bring  tbe  issues  raised  in  the  wilt  to  trial, 
as  allied  by  the  relator,  that  condition  of 
things  would  not  have  warranted  or  Justified 
this  court  in  granting  the  relief  so  hereto 
prayed  for,  and  In  assuming  original  Juris- 
diction in  this  matter  and  issuing  Its  own 
writ  of  habeas  corpos  in  the  premises,  Ignor- 
ing and  passing  by,  without  comment,  the 
culpable  action  of  the  district  Judge. 

A  proper  administration  of  Justice  would 
require  that  the  district  Judge  be  compelled, 
by  mandamus,  to  perform  his  duties.  This 
seems  to  have  been  the  view  taken,  and 
properly  taken,  by  tbe  Chief  Justice,  in  his 
order  upon  the  present  application. 

The  only  issue  before  us  on  this  rule  is 
whethOT  the  Judge  of  the  Twenty-Mlndi  Judi- 
cial district  court  should  be  commanded  by 
mandamus  to  try  and  determine  a  writ  of  ha- 
beas corpus  which  was  issued  by  the  Twenty- 
Mlnth  Judicial  district  court  In  and  for  the 
parish  of  St.  Bernard,  on  the  application  of 
John  F.  Byan.  In  the  matter  entitled  "In  re 
John  F.  Ryan,  Praying  for  a  Writ  of  Ha- 
beas Corpus  for  Frances  Bllsabeth  Ryan," 
No.  748  (m  the  docket  of  said  court 

I  have  ffiuiiplned  the  proceedings  in  the 
matter  referred  to.  It  contelns  nothing  that 
leads  me  to  sup^e  that  the  delay  which  has 
arisen  In  this  case  should  be  attributed  to  a 
desire  or  Intention  on  tbe  part  of  the  dis- 
trict Judge  to  purposely  procrastlnato  and  de- 
lay the  trial  of  the  writ  ot  habeu  corpus 
which  he  had  caused  to  be  Issued,  ao  as 
to  thwart  the  relator  In  his  oideavor  to  have 
the  ^d  surrendered  to  him. 

The  writ  of  habeoB  corpus  Is  summary  In 
character,  calling  In  most  cases  for  prompt 
action;  but,  bbwever  summary  in  character 
a  remedy  Is  designed  to  be,  It  is  not  expect- 
ed that  that  tact  should  do  away  with  all 
drawbacks  standing  In  the  way  of  immediate 
action  in  legal  proceedings.  It  Is  true  tbe 
law  requires  Justice  to  be  administered  wlUi- 
ont  delay,  but  that  means  without  unreason- 
able and  unnecessary  delay.  We  have  here- 
tofore had  occasion  to  refer  to  this  matter. 
See  State  ex  rel.  Baumann  v.  Sheriff,  44  La. 
Aon.  1014, 11  South.  641. 

Tbere  have  been  delays  In  this  case,  but 
none  which,  in  my  opinion,  have  worked  In 
the  past  "a  denial  of  Justice"  as  duurged,  and 
none  giving  rise  to  a  mesnmptlon  fbat  the 
district  Judge  proposed  to  deal  In  the  fn- 
ture^  with  respect  to  the  relief  demanded 
throi^h  bim,  otherwise  than  fairly.  Impar- 
tially, and  with  such  promptness  as  he 
could,  in  view  of  tbe  business  of  his  court 
and  the  claims  of  other  parties.  I  do  not 
find  that  the  district  Jndge  has  "refused  to 
perform**  any  Judicial  duty  demanded  of  him. 
If  the  writ  of  habeas  corpus  does  not  stand 
presently  fixed  for  trial,  fixed  for  a  day  cer- 
tain, It  has  been  because  of  the  belief  on 
tbe  part  of  the  Jndge  that  relator  bad  stated 
ttiat  be  withdrew  the  application  made  to 
him  fer  the  writ  and  would  have  recourse  to 
tbe  Supreme  Court  for  relief.  Had  the  dls- 
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trict  Judge  not  so  bellered,  we  have  reason 
to  think  iie  voald  have  contlnned  the  writ 
tvt  trial  at  the  courthouse  In  the  parish  <tf 
St  Bernard  at  a  future  day,  which  be  pro- 
posed to  deaismite.  He  announces  his  entire 
wllllngnesB  to  do  so  now.  A  suspoislfm  of 
the  proceedings  In  this  case  has  resulted 
from  mlsapprebenslcMi.  This  shonld  be  co^ 
rected,  and  the  proceedlncs  takof  np  when 
the  Interruptkm  took  idace^  and  carried  fw- 
ward  to  completion. 

For  the  reasons  assigned,  B.  Emmett  Hin- 
gis, judge  of  the  Twoity-Nlnth  judicial  conrtt 
Is  hereby  directed  and  ordered  to  take  up  the 
proceedings  entitled  "In  re  John  F.  Ryan, 
Praying-  for  a  Writ  of  Habeas  Corpus  fW 
Iteces .  BUsabetb  Byan,"  No.  748  on  the 
docket  of  the  Twenty-Ninth  Judicial  district 
i!Ourt  of  the  parish  of  Bt  Bernard,  at  Cbs 
point  where  the  proceedings  tber^  wn» 
suspended,  and  to  carry  them  fbrward  to  fili- 
al decision  by  himself;  and  to  that  end  he  Is 
hneby  ordered  to  Issue  all  orders  necessary 
In  the  p;remlses  and  have  all  l^al  notices  and 
process  serred  npcm  the  parties  In  interest 

It  Is  farther  ordered  that  the  hearing  of 
said  writ  of  habeas  corpus  take  place  at  the 
conrthonse  ot  St  Bernard. 

(124  Lft.) 
No.  17,748. 
STATE  T.  HOI/rGBBVB. 
In  re  HOLTGBETE. 
(Supreme  Court  of  Louhdana.   July  20,  1909.) 

John  J.  HoltcreTe  was  convicted  of  crime,  and 
applies  for  wrftii  of  certiorari  and  problbition. 
Application  dismissed. 

Walter  Lomann  and  John  H.  Pogh,  toT  re- 
lator. Respondent  Judge,  pro  se. 

PBOVOSTT,  J.  The  objections  upon  which 
the  present  application  is  based  are  porel;^  of  a 
tedinical  nature,  anch  as  might  be  considered 
on  appeal,  were  an  appeal  allowed  by  the  Con- 
stitution in  a  case  or  this  kind.  No  arbitrary 
action  of  the  trial  judge,  or  any  subatantial  de- 
nial of  justice,  such  as  might  move  into  action 
the  extraordinary  powers  of  this  court,  appears 
from  the  record.  Were  the  court  to  consider 
and  pass  on  the  several  technical  objections 
made  to  the  bill  of  information  in  this  case,  it 
would  mean  that  every  case  not  appealable  could 
be  brought  to  this  court  by  writ  of  review. 
Such  never  was  the  intendment  of  the  Consti- 
tution. Had  the  Constitution  intended  that 
technical  .objections  of  this  kind  should  be  re- 
viewed by  this  court,  it  would  have  granted  an 
appeal  In  every  case. 

The  rule  nisi  herein  is  now  therefore  recalled, 
and  tbei  application  of  the  relator  is  dismissed, 
at  hU  coat. 


SOUTHERN  BT.  CO.  T,  SMITH. 
(Supreme  Court  of  Alabama.    June  30,  1909.) 
1.  Bailboads  (I  894*)— iRjnaiBaj  to  Person 
OH  Tback— Complaint— Sufficiency. 

A  complaint  in  an  action  for  the  dealh  of  a 
child  six  years  old  struck  by  a  train,  which  al- 
leges that  the  child  was  on  the  track,  and  that 
the  trainmen  discovered  him  in  time  to  avoid 
injuring  him  by  the  exercise  of  due  care.'  but 


negligently  permitted  the  train  to  kill  him,  la 
sufficient,  without  allcKing  that  the  trainmen 
discovered  that  he  cooid  not  or  would  not  ex- 
tricate himself  from  his  peril. 

[Ed.  Note.— For  other  cases,  see  Ballroads. 
Cient  Dig.  I  13S3:  Dee.  Dtg-  1  S94.*] 

2.  Bailboads  (8  878*)— Injuries  to  Pebbon 
OK  TBAOK— NEGLiaUTOE— Pbesuhptions. 
The  presumption  that  one  on  a  railroad 
track  will  move  off  on  seeing  a  train  approach- 
ing does  not  apply  to  a  child  only  lUx  years  old. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dir.  I  1280;  Dec.  Dig.  I  S7&*1 
8.  Bailboads  ($  869*)— Injuries  to  Pkbsoh 

ON  TEACK— NEGUOENCE. 

The  mle  that  trainmen  need  not  keep  a 
lookout  for  a  trespasser  on  the  track  applies  to 
children  and  adults. 

[Ed.  Note.— For  other  cases,  see  Balltoads, 
Gent  Die:  1 1282;  Dec.  Dig.  f  SaS.*]  - 

4.  Bailboads  (S  M7*)— Injubieb  to  I^bsow 

ON  TBA0K~NBai4aSNCB. 

Where  a  railroad  mns  throogh  a  thit&ly 
pmalated  locality,  where  persons  are  in  tlis 
nabit  of  crossing  In  sneb  numbers  and  with  sndi 
frequency  that  the  trainmen  have  reason  to  be- 
lieve that  tbere  are  persons  in  exposed  positions 
on  the  track,  the  trainmen  must  keep  a  lookout 
to  avoid  injury. 

lEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1258 ;  Dec.  DUcTf  367.*] 

5.  Bailboads  (|  894*)— Injubibs  to  Pbsok 
ON  Trace— Complaint. 

The  complaint  in  an  action  for  injuries  to 
an  infant  or  adult  struck  by  a  train  must  show 
Uiat  the  person  injured  was  not  a  trespasser. 

[Eld.  Note.- For  other  cases,  see  Railroads, 
Cent  Dig.  I  1332 ;  Dec.  DigTl  894.*] 

6.  NEOUaVNCE  (I  2*)  —  **A0n0NABIJE  Neou- 

GENOE." 

"Actionable  negligence"  is  a  failure  to  dis- 
charge a  legal  duty  to  the  person  injured ;  and, 
where  there  is  no  duty,  there  is  no  negligence. 

\Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  8,  4;  Dec.  Dig.  |  2.* 

For  other  definitions,  see  Words  and  Wirases, 
vol.  1,  pp.  148-149 :  vol.  8,  p.  7663.] 

7.  Railboads  (S  391*)— iNjuam  to  PBiaoR 
ON  Trace— Complaint— SuFTiciEHCT. 

A  complaint  in  an  action  for  the  death  of 
a  child  struck  by  a  train,  which  alleges  that  the 
child  was  on  the  track  at  a  place  at  which  nu- 
merous persons  at  frequent  Intervals  were  pass- 
ing, that  tbe  trainmen  discovered  his  peril  in 
time  to  avoid  Injuring  him  by  due  care,  and  tfaat 
they  negligently  failed  to  keep  a  lookont.  etc.. 
Is  demurrable  for  failing  to  allege  facts  show- 
ing that  the  child  was  not  a  trespasser. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1332jDec.  Dig.  S  394.*] 

8.  Tbial  ({|  240,  203*>— insTBUcnons— Anou- 

MENTATIVE  iNBTBUCnONS. 

Ad  inBtmction.  in  an  action  for  the  death 
of  a  child  struck  by  a  train,  that  In  determining 
whether  the  engineer  was  negligent  the  jury 
must  consider,  not  only  bis  duty  with  reference 
to  persons  on  tbe  track,  but  also  his  duty  to 
the  passengers  and  as  carrying  the  United  States 
mail  on  scnedole  time,  was  properly  refused  as 
anumentative  and  abstract.  In  the  absence  of 
evidence  that  his  duties  to  passengers  and  the 
United  States  mitil  conflicted  with  bis  duty  to 
persons  mi  the  trade. 

[BH  Note.— For  other  cases,  sse  IMsl,  Ont 
Dlr  II  561,  696-612;  Dec  Dig.  H  ^  263.*] 

8.  TbIAL   (I  240*)— INSTBUCTIONB— ABOIWBII- 

TATivE  Instructions. 

An  instruction,  in  an  action  for  the  death 
of  a  dilld  strudc  by  a  train,  that  the  engineer 
did  not  discover  the  child  until  he  beoaue  aware 
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that  the  object  be  saw  on  the  tMck  wai  a  hs- 
maa  being  was  properly  refoaed  became  argu- 
meDtative. 

[EkL  Kot&— Tor  other  cases,  aee  Trial,  Cent 
Dig.  f  G61 ;  De&  Di«.  |  240*} 

IOl  TrIKL  (I  240*)— IVSTBUCROITB— ABOUlCfclT- 
TATIVK  iRffTBircnOlTB. 

An  inatmction,  in  ao  action  for  the  death 
of  a  child  struck  by.  a  train,  that  the  fact  that 
persons  were  accustomed  to  walk  on  the  track 
at  the  place  where  the  child  was  killed,  if  known 
to  the  trainmen,  did  not  charge  tbem  with  no- 
tice that  any  one  would  likely  lie  down  on  the 
track,  nor  charge  tbem  with  notice  that  a  child 
'nnaUe  to  take  care  of  himself  would  be  allow* 
ed  to  go  unattended  on  the  track,  and  that  the 
failure  of.  the  engineer  to  blow  the  whistle  or 
ring  the  bell  when  he  &aw  the  child  on  the  track 
was  not  negligence,  etc.,  was  properly  refused 
because  argumentative. 

[Ed.  Note.— For  other  cases,  se«  Trial;  Cent 
Dig.  {  Sei ;  Dec  Dig.  f  240.*] 

11.  Razlboads  (I  886*)— Injubisb  to  Pebson 

OH  TbACX— NxOLiagHOB— BOB&KN  OP  PBOOF. 

One  tulng  for  the  ^ath  of  a  child  struck 
by  a  train  has  the  burden  of  proving  .the  {allure 
of  the  trainmen  to  exercise  one  care  after  the 
discovery  of  the  peril  of  the  <diUd. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  1342 ;  Dec  Dig.  >  396.*] 

12.  Statutes  (|  147*)-<}oR8XBUonoiT— -Rbvi- 
BiOH  or  Statutes. 

The  language  of  a  statute  as  revised,  or 
the  legislative  intent  to  change  the  former  stat- 
ute, must  be  clear  before  the  court  can  adjudge 
that  there  Is  a  change  of  the  statute. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  216;  Dec  Dig.  S  147.*] 

13.  Raiuoaos  a  S96t)— iNJitTKiEs  TO  Pebson 
on  Track— Nbolioehcb—Bitbdbn  op  Pboof. 

Code  1907,  S  6476,  providing  that  a  railroad 
mn&t  show  a  compliance  with  the  sections  relat- 
ing to  the  giving  of  signals  on  approaching  pub- 
lic crossings,  etc,  places  on  a  railroad  the  bur- 
den ct  showing  compliance  with  the  statutory 
reqairements  when  an  injury  occurs  to  persons 
at  any  one  of  the  places  mentioned  in  the  .stat- 
ute ;  and,  where  the  injury  occurred  at  any  oth- 
er  place.  It  Is  not  pecwiaiy  to  show  raeb  com- 
pliance. 

[Ed.  Note.— For  oliier  cases,  see  Railroads, 
Gent  Dig.  1  1342;  Dec  Dig.  1  896.*] 

14.  Raiuioads  (S  350*)— TbbsPabsebs— Who 
abb. 

A  child  lying  down  on  a  railroad  track  be- 
tween the  mils,  with  Ui  foot  over  a  rail,  is  a 
trespasser. 

[EH  Note.r-For  other  eases,  see  Railroads, 
Cent  Dig.  I  1239;  Dec  Dig.  f  858.*] 

Appeal  from  Circuit  Court,  Ja<&Bon  Coun- 
ty; W.  W.  Haralson,  Judge. 

Action  by  Albert  J.  Smith,  as  admlnls- 
trator  of  Robert  Taylor  Smltb,  deceased, 
against  the  Southern  Railway  Company,  for 
damages  for  tbe  death  of  the  deceased. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Reversed  and  remanded. 

Count  4  is  aa  follows:  "Flaliitlfr,  Albert 
J.  Smith,  suing  as  administrator  of  the 
estate  of  Robert  Taylor  Smith,  deceased, 
claims  of  tbe  defendant,  the  Southern  Rail- 
way Company,  a  corporation,  the  sum  of 
$20,000  as  damag^,  for  this:  On  or  about 
the  30tb  day!  of  July,  190&,  the  defradant 
was,  bf  and  throt^cb  Its  servants  and  em- 
ployes, engaged  in  running  and  operating 


locomotlTea' abd'-tilBljW'Of  cars"  over  tbe 
Soutlieru-.  Rflilro&d  tbctough  and  past  tbe 
Tillage  of  Larklnavllle,  Jackson  county,  Ala., 
and  on  said  date  plalntlfirs  Intestate,  a  child 
six  years  of  age,  was  on  the  track  of 
said  railroad  at  or  near  said  village  of  I*ar- 
klnsvllle,  and  at  such  time  and  place  defend- 
ant's employes  add  'servants,  while  -  opera- 
ting and  runulug  a  locomotive  and  train 
of  cars,  and  within  tbe  scope  of  their  employ- 
ment, discovered  plaintiff's  Intestate;  on  tbe 
track  In  time  to  avoid  Injuring  bim  by  tbe 
exercise  of  due  care  and  preventive  effort, 
and  after  the  discovery  of  such  peril  neg- 
ligently propelled  or  permitted  said  locomo- 
tive to.  run  against  and  kill  plaintiff's  In- 
testate, to  his  damage  as  aforesaid." 

Count  5:  Same  as  4,  down  to  and  Includ- 
ing tbe  words,  "was  on  the  track  of  said 
railroad,"  and  concludes  as  follows:  "That 
the  place  where  said  child  was  on  tbe  track 
was  one  in  which  pefsWis  at  frequent  In- 
tervals and  in  large  numbers  used  said 
track  In  passing  Into  and  out  of  said  Tillage 
of  Larkinsvllle,  or  in  crossing  the  railroad; 
that  this  fact  was  known  to  the  employes  and 
servants  In  charge  of  a  locomotive  and  train 
of  cars  at  that  time;  that  such  employes 
then  and  there  bsd  good  reason  to  appre- 
hend that  some  one  or  more  persons  were 
on  the  track;  that  In  tbe  observance  of 
ordinary  and  reasonable  care,  under  tbe  dr- 
cumstances,  it  was  tbe  du^  of  those  in 
charge  of  tbe  said  locomotive  to  keep  a  look- 
out for  persons  on  the  track  at  said  time 
and  place;  that  said  employes,  acting  within 
the  scope  of  their  employment,  negligently 
failed  to  keep  a  lookout  for  such  person,  and 
as  a  proximate  result  of  such  negligence 
said  employes,  or  one  or  more  of  tbem,  neg- 
ligently ran  said  locomotlTa  against  and 
killed  ptalnttfTs  Intestate." 

The  grounds  of  demurrer  are  discussed 
in  the  opinion  of  the  court. 

The  following  charges  were  refused  to 
tbe  defendant: 

"(2)  Tbe  burden  of  proof,  In  bo  far  as 
count  4  of  tbe  complaint  is  concerned,  Is 
upon  the  plaintiff  to  show  to  your  reasonable 
satisfaction  that  def^dant's  employes,  In 
charge  and  control -of -tbfr:<engine  which  kill- 
ed the  pialntifTs  intestate,  discovered  said 
intestate  on  tbe  track  in  time  to  have  avoid- 
ed Injuring  bUn  by  the  exerqtae  of  due  care 
«nd  preventive  effort,  and  that  after  the 
discovery  of  such  per|l  they  failed  to  exer- 
cise such  care  as  a  reasonably  careful  man 
would  have  exercised  to  prevent  the  Injury." 
"(7)  I  charge  you  that  tbe  burden  of  proof 
is  on  the  plaintiff  to  show  to  your  reasonable 
satisfaction  that  tbe  defendant,  whose  n^- 
Ugence  was  alleged  in  the  complaint,  was 
guilty  of  wantonness  or  wUlfnlness  In  caus- 
ing the  Injury.  (8)  The  burden  of  proof 
la  upon  tbe  plaintiff,  In  so  far  as  fae  seeks  to 
ncover  under  the  fifth  count,  to  prore  to 
your  reasonable  satisfaction  tbe  auctions 
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of  fact  therein,  and  that  the  defendant's 
employ^  were  gnUty  of  nesllKence  as  there- 
in aTerred.  (9)  I  charge  70a  that  plaiutUTs 
Intestate  was  a  trespasser  on  the  track,  and 
defendant's  employes  owed  him  no  duty,  ex- 
cept not  to  Injure  him  negligently  after  dis- 
covering his  peril,  or  not  to  Injure  him 
wantonly  or  willfully."  "(15)  The  fact,  if  it 
be  a  fact,  that  people  were  accustomed  to 
walk  along  said  track  at  and  about  the 
place  where  plalntlfTs  Intestate  was  killed,  If 
known 'to  defendant's  employee  in  charge  of 
the  train,  did  not  charge  him  with  notice 
or  knowledge  that  any  one  would  likely  lie 
down  on  said  track.  (10)  The  fact,  if  it  be  a 
fact,  that  people  were  accustomed  to  walk 
along  the  track  where  Robert  Taylor  Smith 
was  killed,  did  not  charge  defendants  onploy- 
£8  In  charge  of  the  train  with  notice  or  knowl- 
edge that  a  child  unable  to  take  care  it- 
self would  be  allowed  by  Its  parmts  to  go 
unattended  upon  the  track,  or  to  lie  down 
thereon."  "(21)  The  fact.  If  It  be  a  fact, 
that  the  engineer  failed  to  blow  the  whistle 
or  ring  the  bell  when  he  saw  the  child  on 
the  track,  would  not  be  negligence  which 
would  authorize  plaintiff  to  recover  in  this 
case."  "(24)  The  fact,  if  it  be  a  fact,  that 
the  train  was  running  at  such  a  rate  of 
speed  as  that  it  could  not  be  stopped  In  less 
than  100  yards,  would  not'be  such  negligence 
as  would  entitle  plaintiff  to  a  verdict  in  this 
rase."  "(26)  Under  the  evidence  in  this  case, 
It  was  not  the  duty  of  defendant's  engineer 
to  keep  a  special  lookout  for  persons  on  the 
main  track  at  the  place  where  Intestate  was 
kilted."  "(38)  In  determining  whether  the 
•nglneer  was  negligent  in  the  operation  and 
running  of  the  engine  at  the  time  of  the  In- 
juries to  plaintiff's  intestate,  you  are  to 
take  into  consideration,  not  only  the  en- 
gineer's duty  with  reference  to  persons  on 
the  track,  but  also  his  duty  to  the  passen- 
gers on  the  train,  and  his  duty  with  refer- 
ence to  carrying  the  United  States  maU  on 
schedule  time.  (39)  The  engineer  did  not 
discover  the  plaintiff's  Intestate,  within  the 
meaning  of  the  complaint  in  this  case,  un- 
less or  until  he  became  aware  that  the  object 
he  saw  on  the  track  was  a  human  b^g." 

Paul  Speake,  for  appellant   Tirgll  Boul- 

din.  for  appellee. 

SIMPSON.  J.  This  action  waa  brought  by 
the  appellee  to  recovor  damages  for  the 
death  of  his  Intestate,  Robert  Taylor  Smith, 
allied  to  have  t>een  caused  by  the  ne«li- 
gence  of  the  defendant  In  running  its  train 
of  locomotive  and  cars. 

The  first  assignment  of  error  Insisted  on 
it  to  the  action  of  the  court  in  overmllng 
the  demurrer  to  the  fourth  count  of  the  com- 
plaint We  think  that,  when  the  aald  count 
allies  that  the  employes  of  the  company 
"discovered  the  plaintiff's  Intestate  on  the 
track  In  time  to  avoid  injuring  him,"  the 
plain  and  obvious  meaning  la  that  th^  dla- 
oDvered  that  it  was  a  small  diild  on  the 


track,  and  if  that  was  not  true,  but  they 
merely  discovered  some  object  which  they 
did  not  recognize  as  a  child,  that  would  be 
proper  subject  for  a  plea,  and  not  a  de- 
murrer; nor  do  we  think  It  was  necessary 
for  the  pleader  to  allege  that  the  defend- 
ant's employte  discovered  that  he  could  not 
or  would  not  extricate  himself  from  his 
perilous  position.  The  presumption  that  one 
on  a  railroad  track  will  move  off  on  seeing 
a  train  approaching  does  not  apply  to  a 
child  only  six  years  old.  "It  is  not  to  be 
supposed  that  one  of  such  tender  age  would 
appreciate  the  perilous  situation,  or  have 
suffidfflit  Judgment  and  discretion  to  extri- 
cate hers^."  80.  Ry.  Oo.  v.  Forrlster, 
Adm'r  (Ala.)  48  South.  69.  There  was  no 
error  in  overruling  the  demurrer  to  said 
fourth  count 

The  next  Insistence  is  that  the  court  err- 
ed in  overruling  the  demurrer  to  the  fifth 
count.  This  court  has  frequently  held  that 
the  employte  of  a  railroad  company  are  not 
under  any  obligation  to  ke^  a  loofeont  for 
a  trespasser,  and  that  this  rule  applies 
equally  to  children  as  to  grown  persons.  It 
has  also  held  that  where  the  road  runs 
through  a  tblcl£ly  impulated  locality,  where 
persons  ara  in  the  habit  of  crossing  in  such 
numbers  and  with  such  frequency,  which  is 
known  to  the  person  In  charge  of  the  train, 
that  he  has  reason  to  believe  there  are  per- 
sons in  exposed  positions  on  the  trade,  he 
will  be  held  to  a  knowledge  of  the  prob- 
able consequences  of  maintaining  great 
speed  at  such  places,  and  must  consequ^tly 
keep  a  lookout.  In  order  to  avoid  injury. 
Ga.  Pac.  Ry.  v.  Lee,  92  Ala.  262,  9  South. 
230;  Ala.  Grt  So.  R.  R.  v.  Moorer.  116  Ala. 
642,  645,  22  South.  900;  So.  By.  v.  Bush,  122 
Ala.  470,  26  South.  168;  N..  C.  ft  St.  L.  Ry. 
V.  Harris,  142  Ala.  249,  87  South.  794,  110 
Am.  St.  Rep.  29;  s.  c.  (second  appeal)  44 
South.  903 :  Highland  Ave.  ft  Belt  R.  R.  v. 
Bobbins,  124  Ale.  114,  116.  118,  27  South. 
422,  82  Am.  St  Rep.  153.  This  court  has 
also  held  that.-  It  Is  necessary  In  a  com- 
plaint to  aver  facts  showing  that  the  per- 
son injured,  whether  infant  or  adult,  was 
not  a  trespasser.  Gadsden  ft  Attalla  H.  Ry. 
T.  Julian,  188  Ala.  871,  32  Sooth.  135;  So. 
Ry.  T.  Bush,  supn,  122  Ala.  481.  4^  26 
South.  168.  Where  a  child  19  months  old,  In 
crossing  a  railroad  near  a  croiabig,  'turned 
up  the  track,"  she  thereby  became  a  tree* 
passer,  and  the  railroad  company  owed  It  00 
duty,  save  to  avoid  injuring  It  after  dis- 
covery of  its  i>eriL  N.,  a  ft  St  L.  Ry.  v. 
Harris,  supra.  The  court  &Ibo,  in  recognis- 
ing the  duty  to  keep  a  lookout  in  populous 
localities,  said:  "But  actionable  n^llgence 
being  a  failure  to  discharge  a  legal  duty  to 
Uie  person  injured.  If  there  is  no  duty  there 
Is  no  negligoice.  And.  evoi  if  the  defend- 
ant owed  the  duty  to  keep  a  lookout  for 
persons  rightfully  on  the  track,  but  owed 
none  to  the  plaintiff,  because  he  was  a  tres- 
paaaer,  no  action  will  lie,  for  the  dutr  must 
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b«  to  the  penon  Injared**  (BlrmlnSbam  By., 
L.  ft  P.  Oo.  T.  Jones,  4B  Sontb.  17^  18Q); 
and  It  liu  recontly  been  lield  that  a  com- 
idalnt  Is  demurrable  because  It  "falls  to 
Bbow  eitbw  tbat  plaintiff's  intestate^  wbm 
injured,  was  not  a  treqisBsMr  on  defendant's 
track,  or  dut  dtfotdanfs  servants  In  cha^ 
of  ttae  train  became  aware  of  taer  perilona 
poeitlfm  <m  ttae  track,  and  .  were  thereafter 
gniltj  of  actlonablA  inlacondnct'*  Bo.  By. 
V.  Fwrister,  snpra.  Count  B  does  not  allege 
facts  showing  that  the  Intestate  was  not  a 
trespasser.  Fztmi  all  that  anMArs  In  tiie 
eoont,  the  child  may  have  bem  lyiiv  down 
on  flie  track,  walking  ap  and  down  there- 
<m,  or  tn  Tarloos  other  ways  maj  have  been 
a  trespasser.  In  which  case  the  dbty  to  keep 
a  lo(*ont  would  not  ai^ly.  Constmli^  the 
count  strictly  against  the  pleador,  the  de- 
murrer should  bsTo  been  sustained. 

There  was  no  error  In  the  refnsal  to  give 
charge  38,  requested  by  the  defendant  The 
charge  Is  argnmentattve  and  abstract  There 
was  nothing  in  the  evidence  taidli«  to  show 
tbat  the  engineer^  duties  to  passengers  and 
the  United  States  mails  conflicted  in  any 
way  with  his  duty  to  look  out 

Charge  SO,  requested  by  the  defendant  Is 
argumentative,  and  was  properly  r^sed. 

Charge  26,  requested  by  the  defendant 
was  properly  refused.  WhUe  we  do  not  feel 
called  ap<Hi  to  decide  that  the  evidence 
shows  that  the  place  in  question  was  in 
sndk  ftequent  and*  constant  use  as  to  re- 
quire the  lookout  yet  we  are  not  prepared 
to  say  as  a  matter  of  law.  tbat  It  was  not. 

Qiarges  16,  15,  24.  and  21,  requested  by 
the  defendant,  are  argumentative,  and  were 
propwly  refused. 

Charges  8^  7,  and  2.  requested  by  the  de- 
fendant should  have  been  given. 

SecUon  1406,  Bev.  Code  1867,  being  a  codf- 
Acatlon  of  Acts  1861-62.  p.  46,  made  a  rail- 
road company  liable  for  all  stodE  killed. 
Subsequently  (Acts  18S7-68,  p.  15)  a  rail- 
road company  was  made  Uable  for  injuries 
to  persons  or  stock  from  failure  to  comply 
with  regulations  at  certain  places,  and  by 
a  Uter  act  (Act  Jan.  31.  1861,  p.  37.  {  1)  it 
was  provided  that  the  railroad  company 
should  be  liable  for  damages  to  persons  or 
stock  resulting  from  a  failure  to  comply  with 
previous  sections,  "or  any  negligence,"  and 
that  "whenevw  stodc  la  killed  or  injured, 
the  burden  Is  on  the  railroad  to  show  that 
the  requlremoits  of  the  preceding  sections 
vrwe  complied  with,  at  the  time  and  place 
wtwD  and  where  the  Injury  was  done."  Bev. 
Code  1867,  <  1401.  This  court  held  that  ttae 
effect  of  ttaeee  statutes  was  that  If  the  in- 
jury to  Btodc  occurred  at  one  of  the  places 
mentioned,  the  bordoi  was  on  Hub  railroad 
company  to  show  compliance  with  the  stat> 
ute,  If  at  any  other  place  tiie  burden  was 
on  the  railroad  company  to  show  that  It 
was  not  the  result  of  negligence.  M.  ft  O. 
R  B.  CO.  V.  WOliams,  68  Ala.  696,  690,  600. 
This  last  mropoeltlfui  Is  based  upm  the  fact 


that  the  owner  cannot  know  what  train  kill- 
ed his  stock,  or  who  had  charge  of  it  <page 
000). 

Section  1700  of  the  Code  of  1876  Is  sub- 
stantially the  same  as  1401  of  the  Code  of 
1867,  and  OiiB  court  held  that  the  statute 
had  beoi  re-enacted  with  the  construction. 
E.  T.,  Va.  ft  6a.  B.  B.  v.  Baylls^  74  Ala. 
150;  150.  Section  1147  of  the  Code  of  188fl 
Is  the  same,  eroapt  that  the  burden  of  proof 
In  regard  to  stock  killed  is  placed  on  the 
railroad  company  only  when  killed  or  in- 
jured "at  any  one  of  the  places  specified  In 
the  three  preceding  sections."  The  act  of 
February  2&,  1887  (Pamph.  Acts  1886-^7,  p. 
146),  which  Is  copied  in  a  footnote  to  said 
section  1147,  Code  1886,  provides  that  "when 
any  person  or  stock  Is  killed  or  Injured  from 
a  failure,  etc.,  or  any  negligence,  the  burden 
of  proof  •  *  *  Is  on  the  railroad  com- 
pany to  show  tbat  the  requirements  of  the 
preceding  section  *  •  •  were  complied 
with  at  the  time  and  place  where  the  In- 
Jury  was  done."  It  wll)  be  seen  that  this  Is 
the  same  as  section  1401,  Code  1867,  except 
that  It  Is  applied  to  persons  as  well  as  stock. 
It  was  held,  under  this  act.  that  the  burden 
Is  placed  upon  the  railroad  company  only 
as  to  proof  of  those  specific  requirements 
which  are  mentioned,  and  that  as  to  all  oth- 
er matters  of  negligence  the  burden  remains 
on  the  plaintiff.  Qa.  Pac.  By.  v.  Hughra,  87 
Ala.  610,  616-617,  6  South.  413;  Ala.  Grt. 
So.  R.  T.  McAlpine,  etc.,  75  Ala.  114.  118. 
The  Hughes  Case  was  followed  as  to  per- 
sons (Montgomery  ft  E.  R,  v.  Ferryman,  01 
Ala.  413.  416.  8  South.  600) ;  but  these  cases 
were  overruled,  In  a  stock  case  (Birming- 
ham Mineral  Railroad  Company  v.  Harris, 
08  Ala.  826,  832, 13  South.  377),  and  this  last 
case  followed  In  L.  ft  N.  R.  R.  v.  Davis,  103 
Ala.  661,  664,  16  South.  10. 

Section  8448  of  the  Code  of  1896  provides 
for  the  liability  on  account  of  persons  or 
stock  '^resulting  from  a  failure  to  comply 
with  the  three  preceding  sections,  or  any 
negligence  on  the  part  of  the  company  or  its 
agents,  and  then  provides  that  when  any 
person  or  stock  Is  killed  or  Injured  at  any 
one  of  the  specified  places  the  burden  Is  on 
the  railroad  to  show  compliance  with  the 
sections  and  that  there  was  no  negligence. 
The  decisions  under  this  section  are  that  In 
order  to  place  the  burden  on  the  defendant 
the  lAaltttiff  must  prove  that  ttae  injury  oc- 
curred at  or  near  a  cros^g,  etc.  A.  O.  S. 
R.  T.  Boyd.  124  Ala.  526,  27  South.  40a  Sec- 
tion 6476  Of  the  Code  of  1907  la  a  copy  of 
sectlcm  8448  of  the  Code  of  1806,  ezcq>t  tiiat 
the  winds  "at  ai^  one  of  the  specified 
places'*  are  omitted,  and  Is  therefore  a  copy 
of  the  act  of  February  28,  1887,  txcBpt  that 
it  also  follows  section  8448  of  the  Code  of 
1806.  In  adding,  to  the  proof  required  <^  com- 
pliance with  the  requirements  of  the  preced- 
ing sectl<mB,  the  words  "and  that  there  was 
no  negUgence** 
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It  win  be  noticed  that,  iq;>  to  the  time  of 
the  adoptloD  of  oor  iwesent  Code,  the  on- 
-ly  reqnlranents  were  In  regard  to  Injarlea 
occnrflng  at'  the  placea  mentloiied  in  the 
Btatate;  for,  while  the  act  of  February  28, 
1887,  doea  not  have  the  danae  **at  any  one 
of  the  placea  qwcified,"  jet  It  leqnired  only 
that  the  burden  waa  on  the  railroad  com- 
pany to  ahow  that  the  reqnlrementa  at  anch 
places  were  complied  wlth,>and  consequently 
It  could  not  Inrolve  any  other  nesligence.  It 
Is  stated,  as  a  rule  of  conatrnctlon  of  re- 
riflory  statutes,  where  there  has  beat  an  al- 
teration of  phraseology,  that  "the  langaage 
of  the  statute  as  revised,  or  the  legislative 
Intent  to  change  the  former  statate,  mnat 
be  clear  betote  It  can  be  pronounced  that 
there  la  a  change  of  auch  atatnte  In  con- 
struction and  operation,"  anA  alao,  "before 
the  courts  can  pronounce  that  the  law  1b 
changed,  the  l^^slatlve  Intent  to  change  It 
must  be  evident.  Language  must  be  employ- 
ed wblch  Is  not  susceptible  of  any  other  Just 
construction."  Lindsay  v.  U.  6.  Savings  & 
Loan  Co.,  127  Ala.  366.  871,  28  South.  717, 
51  L.  R.  A.  3^,  and  authorltlea  cited. 

The  history  of  the  succesBive  statutes  on 
this  subject  shows  that  the  matter  which 
the  Legislature  had  In  view  was  only  In- 
juries occurring  at  the  places  specified,  and 
section  M76  itself  places  the  burden  on  the 
railroad  company  "to  sbow  a  compliance 
with  the  requirements  of  such  sections,  and 
that  there  was  no  Diligence  on  the  pert  of 
the  company  or  Its  agents."  There  would, 
be  no  reason  In  requiring  proof  of  the  com- 
pliance with  the  requirements  of  said  sec- 
tions when  the  Injury  occurred  at  any  other 
place,  and  It  would  be  ImposslUe  to  show 
what  place  la  referred  to  where  tlie  injury 
occurred  between  two  road  crossings.  Con- 
sequently we  hold  that  the  effect  of  this 
statute  is  only  to  require  that,  when  an  In- 
jury occurs  to  persons  at  any  one  of  the 
pieces  mentioned  in  the  statute,  the  burden 
Is  on  the  railroad  company  to  show  compli- 
ance with. the  requirements  of  the  statute, 
and  also  that  there  was  no  other  negligence. 

Charge  9,  requested  by  the  defendant, 
should  have  be«i  given.  The  Inteatate's 
brother,  Milton  Smith,  testified  that  be  saw 
the  child  wallcing  down  the  road  shortly  be- 
fore the  accident,  and  the  engineer  testi- 
fied that  when  he  first  discoTered  him  the 
boy  was  lying  down,  between  the  rails,  with 
his  foot  or  feet  over  one  rail.  These  facts 
were  not  controverted  by  any  other  evldoice, 
and  th^  ahow  that  the  boy  was  a  tres- 
passer. 

The  judgment  of  the  court  la  rerarsed,  and 
the  cause  remanded. 
Reversed  and'  remanded. 

X>0WI>ELL.   a  J.,   and   DENSON  and 

MATFIELD,  JJ.,  concur. 


STATE  ez  tel.  NORWOOD- t.  QOLDSMtTH, 

Otmntj  l^easuier,  - 
<SnpreiDe  Court  of  Alabama.   June  80,  190A.) 

1.  Taxatzoh  (I  685^  —  RaooTXaT  o»  Tax 

Paid. 

Code  1907,  {  2340,  pioTidlog  that  any  pei> 
ion  who  through  mistake  in  the  assessment  or 
eollectioD  of  taxes  has  paid  to  the  coanty  tax 
collector  money  that  was  not  due  from  him  for 
taxes,  may  file  a  petition  in  the  court  of  coanty 
commissioners  asking  that  a  warrant  lie  drawn, 
etc.,  refers  merely  to  ca&es  where  there  has  been 
some  clerical  mistake  In.  the  assessment  or  col- 
lection of  taxes,  and  was  not  intended  to  clothe 
the  county  ctHumisiioiiers  or  board  of  revenae 
with  the  Judicial  fanction  of  passing  upon  the 
validity  of  a  taxation  law ;  that  being  a  matter 
for  the  adjudication  of  a  duly  constituted  court. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  535.*] 

2.  CouHTixs  (S  201*)— Oi-Ancs  AOAiirai^Au- 
nrr  and  Aixowavob— Natub^  or  Powaa. 

The  audit  and  allowance  of  claims  Bgalost 
a  coanty  is  the  exercise  of  admioittratiTe  or 
ezecotlTe,  not  of  Judicial,  power. 

[Ed.  Note.— For  other  cases,  see  Coontles, 
CenL  Dig.  II  813-«21 ;  Dec.  Dig.  |  204.*] 

Mayfldd,  diisenthig. 

Appeal  from  City  Court  of  Montgom«y; 
Armstead  Brown,  Judge. 

Mandamus  by  the  State,  on  relation  of  Jo- 
seph Norwood,  against  Robert  L  Goldsmith, 
as  Treasurer  of  Lowndes  County.  From  an 
order  refusing  to  grant  a  nUe  nisi,  relator 
appeals.  Affirmed. 

Troy,  Watts  di  Lettfier,  tor  appellant 
MaricB  &  Bayie,  for  aiveliea. 

SIMPSON,  J.  This  is  an  appeal  from  an 
order  of  the  Judge  of  the  City  court  of  Mont- 
gomery, refusing  to  grant  a  rule  nisi  on  an 
application  for  a  writ  .of  mandamus  to  com- 
pel appellee  to  pay  a  warrant  Issued  by  the 
board  of  revenue  of  Lowndes  county  in  favor 
of  the  relator. 

On  August  2, 1907.  the  Legislature  enacted 
"An  act  for  tb»  improvement  of  the  pnbUc 
roads  of  Lowndea  county."  Said  act  creates 
the  ofllce  of  superriaor  of  roada,  provldea  for 
hie  election  and  salary,  also',  provldea  for 
overseers,  their  salary,  etc.,  and  provldea 
for  the  levy  of  an  annuaT  tax  of  25  coits 
on  each  $100,  etc. '  Loc.  Acts  1907.  p.  6SI. 
The  petition  alleges  that  petitioner  paid  aald 
tax  for  the  years  1907  and  1906,  amounting 
to  $289.08.  under  protest;  that  said  act  la  un- 
constitutional; that  be  filed  with  the  board  of 
revenae  of  aald  county  a  petltton  setting  up 
the  nuHKiatltutionallty  of  aald  act;  that  aaid 
board  allowed  hia  claim  and  laaued  to'  lUm  a 
warrant  upon  the  treasnrer  of  said  comity  for 
aald  sum  of  mon^,  **to  be  paid  out  of  the 
mon^  In  the  treasury  'oeated  by  the  col- 
lection of  such  taxesT*;  that  he  preaented 
said  warrant  to'  aald  tmanrer,  and  he  re- 
fused to  ^ay  the  same,  although  he  had  in 
bis  handa  a  auffltd^t  amoont  (tf  the  fnnda 
created  by  the '  coUectl<m  of  mxA  tiaea  to 
satisfy  the  same. 
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Id  or^  to  ntborin  a  naort  to  this  snm- 
mMTj  proceMto  enforc*  the  refunding  of  tax- 
es which  hare  beeo  paid  Into  the  trearary,  it 
Is  evident  that  naort  mnat  be  had  to  atatn- 
toiy  anthtnlty.  The  petitioner  allegea  that 
hlB  apidlcatlou  to  th«  board  of  rerenne  for  aaU, 
warrant  was  **t^  Tlrtne  olf  article  16*  chap- 
ter 4S,  Code  of  1007."  The  flrat  aecUon  of 
that  artlde  (section  2SM)  provides  that  "any 
person  •  *  •  who,  throng  a  mtatak^  or 
error.  In  the  aaseaament  or  collection  of  tax- 
es haa  paid  to  the  coonty  tax  collector  momy 
■that  was  not  dne  frmn  him  for  taxes,  may 
file  a  potion  In  the  court  of  county  com- 
mlaalonera,  asking  that  a  warrant  be  drawn," 
etc.  It  is  evident  that  this  section  refers 
mer^  to  cases  where  there  has  bem  some 
Clerical  mistake  or  error  in  the  asaessment 
or  collection  of  taxes,  and  was  not  Int^d- 
ed  to  clothe  the  coonty  commissioners  or 
board  of  revenue  with  the  Judicial  function 
of  passing  upon  the  validity  ot  an  act  of  the 
LeglslatuTe. 

This  court  has  held  that  "the  audit  and  al- 
lowance of  claims  against  the  county  Is  the 
exercise  of  administrative  or  executive,  not 
of  judicial,  power."  Jeffersonlan  Pub.  Co.  v. 
HUllard.  105  Ala.  578,  17  South.  112;  State 
ex  rel.,  etc,  v.  Rogers  et  aL,  107  Ata.  444, 
456.  18  Sooth.  909,  82  R.  A.  520 ;  Com'rs' 
Court  V.  Moore,  53  Ala.  25.  27.  The  Legis- 
lature subsequently  provided  for  cases  where 
the  payment  of  taxes  had  been  made  "under 
mistake  of  law,  or  fact,  upon  any  Illegal  tax 
assessment  made  under  color  of  law,"  and 
very  properly  provided  that  "the  same  shall 
be  recoverable  by  wproprlate  proceedings  at 
law,  or  In  equity,  against  the  proper  parties, 
or  their  successors."  Gen.  Acbi  1907,  p.  639; 
section  2345,  Code  1907. 

It  was  certainly  proper  that  so  serious  a 
matter  as  the  constitutionality  of  an  act  of 
the  L^slatnre  should  be  referred  to  the  ad- 
judication of  a  duly  constituted  court  This 
the  legislature  has  done.  The  judge  of  the 
dty  court  committed  no  error  in  refusing  to 
grant  the  role  nisi,  and  his  judgment  Is  af- 
flrmed. 

Afflrmed. 

DOWDISLL,  a  J.,  and  ANDERSON,  DEN- 
SON  and  SATRB,  JJ..  concur. 

21ATF1ELD,  J.  (dissenting).  The  case 
made  by  the  relator  is  as  follows:  This  Is 
an  appeal  from  an  order  of  Hon.  Armstead 
Brown,  associate  judge  of  the  city  court  of 
Montgomery,  refusing  a  rule  nlal  on  an  ap- 
plication for  mandamus  to  compel  appellee 
to  pay  a  warrant  Issued  by  the  board  of 
revenue  of  Lowndes  county  jn  favor  of  the 
relator.  The  warrant,  for  the  sum  of  f2S9.- 
08,  shows  on  Its  face  that  said  amount  was 
allowed  relator  on  account  of  his  having 
paid  same  aa  special  road  taxes  for  years 
1907  and  190B  under  color  of  an  act  (Loc. 
Laws  1907,  p.  684),  that  safd  act  Is  uncon- 
stitutional, and  that  said  amount  Is  to  be 
paid  ont  of  moneys  In  the  treasury  created 
■by  the  otdlectlim  of  said  tax. 


The  only  Qoeatlon  which  arlaes- 1>  the  con- 
•tltntlonallty  of  the  act,  entlUed  "An  act 
fO^  the  Improvement  of  pobHc  roads  In 
liOwndea  county,"  approved  Aiigiut  2,  1907. 
By  said  act  the  Lceialatnre  terled  a  special 
annual  tax  ot  one-foarth  of  1  per  centum  on 
all  property  In  the  connty  "assessed  for  tax- 
atl<m  and  subject  to  taxation  under  the 
gMieral  laws  of  the  sti^  to  be  assessed  and 
collected  In  tiie  same  mannw  aa  other  taxes 
for  connty  purposes  are  assessed  and  col- 
lected"; but  the  act  further  provided  that 
•*ihe  tax  collector  *  •  shall  Include 
such  tax  ot  twenty-flva  cents  on  tiie  faimdred 
dollars  In  the  taxes  collected  t^  him  tor 
the  year  of  1907,"  notwithstanding  that  un- 
der the  existing  provisions  of  the  general 
law  the  assessment  oi  taxes  tor  that  year 
bad  been  made  prior  to  the  passage  of  the 
act  The  tax  so  levied  was  collected  with 
otbw  taxes  for  the  yrara  1907  and  1908.  Re- 
lator owned  property  In  the  county  subject 
to  taxation  under  the  general  laws,  and  was 
-forced'  to  pay  and  did  pay  said  special  tax 
under  protest,  and  aftawards  on  the  8th 
day  of  February,  1909,  in  accordance  with 
article  16,  c.  46,  Code  of  1907,  filed  with  the 
said  board  of  revenue  a  petition  setting  up 
the  unconstitutionality  of  the  act  and  pray- 
ing that  all  amounts  paid  by  him  under  color 
thereof  be  returned.  In  addition  thereto, 
on  the  same  day,  he  filed  with  the  said  board 
of  revenue  an  Itemized  verlfled  dalm,  set- 
ting out  that  he  had  paid  said  amount  as 
said  special  taxes  under  protest  and  reques^ 
ed  the  return  of  the  said  amount  where- 
upon said  board  ot  revenue  audited  and  al- 
lowed the  claim  and  Issued  the  warrant, 
which  the  treasurer  failed  and  refused  tu 
pay.  although  he  bad  In  his  hands<at  tht 
time  sufficient  funds,  in  said  fund  so  cre- 
ated, and  not  otherwise  an>roprlated,  and 
over  and  above  current  warrants  against 
said  fund. 

I  agree  to  and  concur  in  the  conclusion 
reached  In  this  case,  but  cannot  so  agree  and 
concur  as  to  the  construction  placed  upon 
and  effect  given  to  Oen.  Acts  1903,  p.  278 
et  seq.,  and  of  Ool  Acts  1007,  p.  639,  as 
they  now  appear  aa  article  .16,  c.  46,  of  the 
Code  of  1907  (sections  2340-2847).  These 
acts  were  Intended,  as  cleairly  appears  on 
their  face,  and  as  we  know  from  the  ju- 
dicial history  of  this  state,  to  confer  rights 
of  actions  which  had  not  theretofore  exist- 
ed in  favor  of  the  taxpayer,  against  the 
state,  counties,  and  municipalities,  for  tax- 
es wrongfully  or  Illegally.,  assessed,  levied 
and  collected.  They  conferred  the  right  of 
action,  but  provided  no  exclusive  remedy, 
though  they  did  direct  how  the  claims  should 
be  presented,  allowed,  and  collected,  with- 
out suit.  They  did  not  attempt  to  provide 
a  Bpeclffle  rehiedy.  In  caae.  ault  must  be 
brought  to  enforce  the  right  of  action  con- 
ferred. 

If  relator's  petition  Is  true,  he  was  dear- 
ly within  the  provisions  of  the  act  of  An- 
gnst  6,  1907  (Ocn.  Acta  4907,  p.  639,  now 
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appearing  as  gectlon  2S45  et  seq.  of  tbe  Code 
of  1907),  and  had  his  right  of  action  against 
the  county  -of  Lowndra  for  the  taxes  paid 
nnder  a  void  law,  a  mere  "color  of  law." 
He  made  out  and  presented  his  claim  as  re- 
quired under  section  2  of  tliat  act  (section 
2346  of  the  Code  of  1907),  and  it  was  recog- 
nized and  allowed  by  the  board  of  county 
commissioners,  as  provided  by  both  this 
statute  aboTe  referred  to  and  the  genoral 
law  (section  147  et  seq.  of  the  Code  of  1907), 
and  a  warrant  was  issued  for  the  amount 
allowed  by  the  probate  Judge  of  the  county 
as  provided  by  section  146  of  the  Code.  Tlila 
was  prima  facie  a  valid  claim  against  the 
county  treasury.  If  the  warrant  wae  valid, 
and  it  was  certainly  prima  fade  bo,  nothing 
remained  but  tbe  payment  thereof  by  the 
county  treasurer  out  of  tbe  county  funds 
against  which  it  was  directed,  and  whldi 
'  were  sbown  to  be  in  the  hands  of  the  coun- 
ty treasurer.  If  valid,  it  was  dearly  his 
duty  to  pay  it;  If  Invalid,  It  was  his  duty 
to  refuse  payment  If  valid,  it  was  a  breach 
of  his  official  duty  and  of  his  bond  to  refuse 
payment,  which  gave  a  right  of  -action  against 
him  and  his  official  bondsmen.  Of  course, 
if  the  warrant  was  invalid,  no  action  would 
lie  against  him  or  his  bondsmen  for  refus- 
ing to  pay. 

County  warrants  Import  a  prima  facie, 
though  not  a  conclusive,  liability  against  the 
county.  The  warrant  is  a  mere  command  or 
order  from  one  public  county  officer  to  an- 
other to  pay  from  the  county  funds  as  there- 
in directed.  Strictly  speaking,  no  action 
can  be  maintained  upon  the  warrant  against 
tbe  county,  or  any  officer  or  person.  If  the 
treasurer  has  funds  In  his  hands  lawfully 
applicable  to  the  payment  of  the  warrant, 
it  is  his  offldal  duty  to  pay  It;  but  he  la  not 
bound  by  virtue  of  any  contractual  obliga- 
tion as  a  party  to  the  Instrument.  For  bis 
wrongful  refusal  to  pay  he  Is  liable  official- 
ly, and,  being  liable  offldnlly,  his  official 
bondsmen  are  also  liable.  The  action,  how- 
ever, is  not  on  the  warrant,  but  Is  for  a 
breach  of  his  offldal  duty.  Savage  v.  Math- 
ews, 98  Ala.  635,  13  South.  328  ;  Grayson  v. 
Latham,  84  Ala.  546,  4  South,  200,  866.  No 
action  can  be  brought  against  a  county  on 
a  claim  until  it  has  been  presented  to  the 
court  of  commissioners,  as  required,  and  un- 
til it  Is  disallowed  or  reduced  by  the  court, 
and  the  reduction  refused  by  the  claimant 
Looney  v.  Jackson  Co.,  lOS .  Ala.  597,  17 
South.  106.  Of  course,  there  are  certain 
claims  against  a  county,  such  as  warrants 
nnd  bonds,  and  also  some  claims  against 
special  funds,  that  need  not  be  presented  or 
disallowed.  Limestone  County  v.  Rather,  48 
Ala.  ■488.  When  a  claim  against  a  county 
has  been  audited  and  allowed,  and  a  warrant 
issued  therefor,  it  ceases  to  be  the  sabject 
of  a  suit  against  the  county.  If  there  be  no 
funds  with  which  to  pay  it,  the  commission- 
ers may  be  compelled  to  levy  a  tax  In  order 
to  provide  funds  with  which  to  pay.  If 


there  be  funds  which  should  be  applied  to 
the  payment  it  is  a  breach  of  the  (^clal 
duty  of  the  county  treasurw  to  fall  and 
refuse  to  so  apply  the  funds. 

It  therefore  follows  that  if  the  local  act 
for  Lowndes  county  was  void,  and  it  seems 
to  be  80  conceded  in  this  case,  then  from 
the  relator's  petition  he  has  a  complete  and 
adequate  remedy  against  the  county  treasur- 
er and  his  bondsmen  to  recover  the  amount 
of  his  dalm  and  damages.  This  being  true, 
of  course,  mandamus  will  not  lie  against  him. 
Both  remedies  cannot  exist  at  the  same  time 
for  the  same  relief  as  between  the  same  par- 
ties. Mandamus  only  lies  in  tbe  absence  of 
other  appropriate  and  adequate  remedy.  It 
the  local  act  be  valid,  then,  of  course,  re- 
lator has  no  dalm,  right  of  action,  or  rem- 
edy. The  whole  right  of  relator  depends 
upon  the  Invalidity  of  the  local  law  under 
which  the  tax  was  levied  and  collected.  This 
question  can,  and,  of  course,  must  be  tried 
In  the  action  against  the  county  treasurer 
and  his  bondsmen.  In  fact  it  appears  that 
this  Is  the  only  question  to  be  lltignted.  Of 
course,  the  commissioners'  court  passed  upon 
this  question;  but  It  Is  not  conclusive.  The 
county  treasurer  has  the  same  right  to  pass 
upon  the  constitutionality  of  the  local  act 
as  did  the  commissioners.  The  decision  of 
neither,  however,  is  conclusive  of  the  rights 
of  the  taxpayer,  or  of  those  of  the  county. 
Its  constitutionality  must  be  finally  deter- 
mined as  is  that  of  all  other  statutes  like  it 


DARRINGTON  v.  STATE. 
(Supreme  Coort  of  Alabama.    June  SO,  1909.) 

1.  Statutes  (|  109*)— Txtlb— Sotticiknct. 

The  requirement  of  Const.  1901,  S  45,  that 
each  law  shall  contain  but  one  subject  which 
shall  be  ezprebsed  in  the  title,  is  met  where  tbe 
prOTlsions  of  e  statute  are  referable  and  cognate 
to  the  subject  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  136-139;  Dec.  Dig.  {  109.*J 

2.  Statutbs  (I  118*)— Title— SuFTicisNCT. 

Under  Const.  1901,  I  45,  providing  that 
each  lew  shall  contain  but  one  subject  which 
shall  be  expressed  In  tbe  title,  tbe  title  of  Gen. 
AcU  1907,  p.  866,  entitled  "An  act  to  define, 
prohibit  and  punish  aiding  or  abetting,  or  coun- 
seling or  procuring  an  unlawful  sale,  purchase, 

f:ift,  or  other  unlawful  disposition  of  *  *  * 
iquors,"  etc.,  is  sufficient  to  include  in  the  body 
of  the  set  clauses  relating  to  the  indictment  in 
proeecutiona  for  vioiationft  of  the  act. 

[Bd.  Note.— For  other  eases,  see  Statatea, 
Cent  Dig.  i  158;  Dec.  Dig.  I  11&*] 

S.  Statutes  (I  138*)— AHsnnATOST  Statutss. 

Gen.  Acts  1907,  p.  366,  punishing  any  per- 
son malting,  aiding,  or  abetting  an  unlawful 
■ale,  purchase,  or  gift  of  Intoxicating  Uqaors, 
and  providing  that  a  conviction  may  be  bad  for 
a  violation  of  the  act  under  an  indlcCiBeot  for 
retailing  liquors  without  a  license,  is  in  form 
original  and  complete,  and  Is  not  when  applied 
to  an  act  prohibiting  the  sale  of  latoxicatlnf 
llqnors  In  a  designated  county,  obnoxions  to 
Const  1901,  I  45.  providing  that  no  law  shall 
be  amended  by  reference  to  title  only. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dee.  Dig.  I  ISa*] 
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4.  iHTOxicA-mre  LiquoBS  (I  107*)— IixiQAi. 

Saus—Statdtbs. 

Under  Acts  1880-87,  p.  609,  prohibiting 
thu  rale  or  giving  nwBj  of  iDtoxicatinfi:  liqnon 
In  a  county,  and  Ocn.  Acti  1907,  p.  366,  pan- 
isbiog  anj  person  making  or  aiding  in  an  unlaw- 
ful sale,  pnrcbase,  or  gift  of  iotoxieatiog  Uq- 
oon,  one  who  at  the  request  of  a  third  person 
purchased  for  the  third  person  whiskr  from  an- 
other, and  who  acted  merely  as  a  friend  of  the 
third  penon,  without  having  any  Interest  In  the 
transaction,  and  without  acting  for  the  seller, 
conld  be  convicted  under  an  Indfctineot  charging 
him.  In  the  form  prescribed  br  Code  lOOT,  fi 
T35S,  with  selling  Intoxicating  liqnotB  without 
a  license  and  contrary  to  law. 

lEid.  Note. — For  other  cases,  see  Intoxicating 
Xjiqnora,  Cent  Dig.  1  182;  Dec  Dig.  f  167.*]  ■ 

Denson,  MajSeld,  and  Sayret  JJ.,  dissenting. 

Appeal  from  Waihfngtwi  Ooonty  Oonrt; 
D.  J.  IjOI1&  Judge; 

John  DwrlngtOD  was  coDvicted  of  aeUlng 
Intozlcatliig  Uqoon,  and  'tie  aniealB.  Af- 
firmed. 

Cbarleft  L.  Bromberft  for  ametlont.  Al- 
exander M.  Oarber,  Atty.  Gen.,  for  the  State. 

DENSON,  J.  The  sale,  giving  away,  or  oth- 
erwise disposing  of  spirituous,  Tlnous,  or  malt 
liquors  has  been  prohibited  by  law  In  tbe 
county  of  Washington  ever  since  February 
24,  18S7.  Acts  1886^,  p.  680.  Tbe  prohibi- 
tion act  referred  to  was  in  force  at  the  time 
the  defendant  was  tried  and  convicted  in  this 
case;  and  In  connection  with  it  the  convic- 
tion of  the  defendant  was  secured,  and  is  here 
sought  to  be  sustained,  under  the  act  of  tbe 
Legislature  of  March  12,  1907.  entitled  "An 
act  to  define,  prohibit  and  punish  aiding  or 
abetting  or  counseling  or  procuring' an  nnlhw- 
ful  sale,  purchase,  gift,  or  other  unlavrful  dis- 
position of  spirituous,  Tlnous,  or  malt  liquors, 
or  other  liquors  prohibited  by  law  from  being 
sold,  given  away,  or  othnvlse  disposed  of." 
Gtau  Acts  1007,  p.  866. 

Section  1  of  the  act  provides:  ''That  any 
person  who  makes,  aids  or  abeta«  or  counsels 
or  procures  an  unlawful  sale  or  unlawful  pur- 
sbase  or  unlawful  gift  or  other  unlawful  dis- 
position of  spirituous,  Tlnous  or  malt  liquors 
or  other  liquors  prohibited  by  law  from  being 
sold,  given  away  or  otherwise  disposed  of; 
or  any  person  wbo  shall  act  as  agent,  or  as- 
sisting friend  of  the  seller  or  purchaser  In 
procuring  or  effecting  the  unlawful  sale  or 
purchase  of  any  such  liquors,  must  on  coutIc- 
tlon,"  etc  This  section  of  the  act  concludes 
as  follows;  "And  a  conviction  may  be  had 
for  a  violation  of  this  act  under  an  Indict- 
ment for  retailing  eplrltuous,  vinous  or  malt 
liquors  without  a  license  and  contrary  to 
law." 

It  Is  here  insisted  tbat  so  much  of  the  act 
of  March  12,  1907,  as  relates  to  the  indict- 
ment In  prosecutions  for  violations  of  Its  pro- 
visions, Is  offraslve  to,  section  45  of  the  Con- 
stitution of  1901,  and  Is  therefore  Told.  Sec* 
tlon  45  of  the  Constitution  of  1901,  amongst 
other  things,  proTldes  tbat  "each  law  shall 
contain  but  one  subject,  which  shall  be  clear- 
ly expressed  In  Its  title,   *   *   *   and  no 


law  shall  be  reTlved,  amended,  or  tbe  provi- 
sions thereof  extended  or  conferred,  by  r^- 
erence  to  Its  title  only ;  but  so  much  thereof 
as  revived,  amended,  extended  or  conferred, 
shall  be  re-enacted  and  published  at  length." 
The  question  of  but  one  subject  in  the  title 
of  an  act,  to  be  clearly  expressed  Qiereln,  is 
threadbare  In  discussion.  All  the  court  has 
to  do  is  to  apply  the  established  rules  to  the 
case  In  Judgment.  The  title  may  be  very 
general,  and  need  not  specify  every  clause  of 
the  statute ;  "but  the  requirement  of  tbe  Gon- 
stltotlon  is  met  if  they  are  all  reCwable  and 
cognate  to  the  subject  ezpressed.** 

It  seems  dear  that  a  clause  providing  for 
tbe  pro<!iedure  or  Indictment  against  offenders 
against  the  statute  Is  not  only  germane  to 
the  title  of  the  present  act,  but  results  as  a 
complanent  of  the  thought  and  Is  Included  In 
It.  Hlx  parte  Oayles,  108  Ala.  614,  19  South. 
12;  Bx  parte  Mayor,  etc,  116  Ala.  186,  22 
South.  454.  The  act  does  not  purport  to  be 
revisory  or  amendatory,  but  Is  original  In 
form,  complete,  and  Intelligible.  Therefore 
It  is  not  obnoxious  to  the  latter  part  of  the 
section  of  the  Constitution  above  quoted. 
Slsk  V.  Carglle.  138  Ala.  164.  35  South.  114; 
Phoenix,  etc,  Co.  v.  Fire  Department,  117 
Ala.  631,  28  South.  848 ;  Cobb  T.  Vazy.  120 
Ala.  263,  24  South.  442. 

We  have  discussed  the  only  points  urged  in 
respect  to  the  validity  of  the  act,  and  find  no 
fault  with  It 

The  Indictment  contained  two  counts ;  but 
the  second  was  eliminated  by  the  solicitor's 
announcing  to  the  court,  before  the  case  was 
submitted  to  the  Jury,  that  he  did  not  insist 
on  a  conviction  upon  that  count  The  first 
count  Is  in  the  general  form,  via.:  "The 
grand  Jury  of  said  counfy  charge  tbat  before 
the  finding  of  this  indictment  John  Darrlng- 
ton  sold  spirituous,  vinous,  or  malt  liquors 
without  a  license  and  contrary  to  law,  against 
the  peace  and  dignity  of  the  state  of  Ala- 
bama." The  evidence  In  the  case  Is  brief 
and  without  conflict,  and  Is  as  follows:  Tbe 
state  proved  that  John  Darrlngton,  at  the  re- 
quest of  John  Onderdonk,  purchased  for  said 
Onderdonk  a  bottle  ot  whisky  from  Hub 
Smiley  on  the  1st  day  of  October,  1907,  In 
Washington  county,  Ala.,  at  Lewis'  still ;  that 
in  making  said  purchase  defendant  acted 
merely  as  a  friend  of  said  Onderdonk,  and 
had  no  Interest  whatever  In  said  transaction, 
and  did  not  act  In  any  manner  for  the  seller 
of  said  whlfty.  Upon  this  evidence  and  the 
Indictment  as  set  out  above,  the  court,  at  the 
request  of  the  state  in  writing,  gave  the  gen- 
eral aflSrmatlve  charge,  with  proper  hypothe- 
sis, against  the  defendant 

The  general  statute  (ssctlon  7868  of  the 
Code  of  1907)  prescribes  the  form  of  the  in- 
dictment for  selling  spirituous,  vinous,  or 
malt  liquors  without  a  license  (the  form  used 
in  the  Instant  case),  and  lUKnrfdes  that  "for 
any  violation  of  any  special  and  local  laws 
regulating  or  prohibiting  the  side  of  spiritu- 
ous, vinous,  or  malt  liquors  •   •   •  such 
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toino  shall  be  Held  good  And  sufflcleDt,"  and 
yet  under  an  Indlctmcint  In  the  form  pre- 
scribed it  has  been  distinctly  held  by  this 
court  that  proof  of  a  gift  in  violation  of  a 
probibitioa  statute  will  not  support  a  convlc- 
tiOD  under  Such  an  Indictment — one  diarging 
only  a  sale.  Williams'  Case,  91  Ala.  14,  8 
South.  668;  Ouarreno's  Case,  148  Ala.  637. 
42  South.  833.  In  the  WUllamB  Case  the 
court  Bald:  "The  section  of  the  Code  referred 
to,  and  which  permits  the  common  form  of 
Indictment  used,  Is  for  the  violation  of  any 
Ittcal  and  special  law  'regulating  the  sale"  of 
spirituous  liquors,  or  'prohibiting*  the  sale 
of  spirituous  llQuors.  If  'sale*  baa  a  technical 
legal  meaning,  well  known,  and  does'not  in- 
clude in  Its  signification  'to  give,'  the  section 
of  the  Code  relied  upon  cannot  anthorlze  this 
common  form  of  Indictment  In  cases  of  'giv- 
ing* liquor  In  violation  of  the  law,  but  re- 
stricts it  to  cases  of  selling.  To  coi^vlct  a 
person  of  'giving*  away  liquor  contrary  to 
law,  be  must  be  Indicted  or  charged  with  the 
ofrense  of  'giving*  contrary  to  law,  and  not  for 
selling." 

So,  upon  the  same  considerations,  In  the 
present  case  It  seems  clear  that,  the  Indict- 
ment charging  only  a  sale,  the  proof,  to  an- 
thorlze a  convichon  thereunder,  should  show 
a  sale  by  the  defendant.  In  other  words,  the 
writer  Is  of  the  oplnloii  that,  although  the 
statute  authorizes  tiie  general  form  of  indict- 
ment for  retailing  liquors.  It  ex  vl  termini 
restricts  It  to  Illegal  salesj  and  does  not  cov- 
er the  case  of  one  who  acta  merely  as  the  "as- 
sisting friend"  of  the  seller  or  purchaser,  and 
who,  under  a  proper  Indictment,  might  have 
been  convicted  as  such  under  the  statute.  As 
well  might  a  person  be  convicted  of  larceny 
under  an  Indictment  charging  murder  or  an 
assault  and  battery.  It  la  clear  from  the  evi- 
dence in  the  case  that  the  defendant  was  not 
gailty  of  the  offrase  charged  in  the  Indict- 
ment; and.  In  the  opinion  of  the  writer,  it 
should  follow  that  the  court  erred,  both  In 
giving  the  affirmative  charge  for  the  state 
and  In  refusing  It  to  the  defendant  Young*s 
Case,  58  Ala.  358;  Campbell's  Case,  79  Ala. 
271;  Morgan's  Case,  81  Ala.  72, 1  South.  472. 

The  foregoing  are  the  views  of  the  writer, 
concurred  in  by  Justices  MATFIELD  and 
SAYRE ;  but  the  other  Justices,  constituting 
a  majority,  take  a  different  view,  and  hold 
that,  under  the  Indictment  and  the  evidence, 
the  defendant  was  properly  convicted,  and 
th^  order  an  affirmance  of  the  Judgment 

Affirmed. 

DOWDBLL,  G.  J.,  and  SIMPSON,  ANDER- 
SON, and  McCIiELLAN,  Jf.,  concur.  DEN- 
SON,  MAYFIELD,  and  SAYRII^  JJ.,  dissent 


COX  STATE. 

(Supreme  Oonrt  of  Alabama.    June  80,  1009.) 

1.  CBiHinAi.  Law  (f  1153*)— Appkai,— Caoss- 
BxAHiNATioH— Review. 

On  crosB-ezamlnation,  the  witness  may  be 
Interrogated,  for  the  purpose  of  testing  his  mem- 


ory, sincerity,  etc.,  as  to  matters  irrelevant  to- 
tbe  issue,  tboogh  the  extent  at  sodi  cross-ez- 
amihatioD  Is  witbln  the  sound  discretion  of  the 
trial  court,  wtiich  may  arrest  the  same  whenever 
it  seems  proper  to  do  so ;  ukd  as  loiw  as  its  dis- 
cretion is  not  abused  Its  action  will  not  be  re- 
viewed. 

[Ed.  Note^For  other  cases,  see  Crimiiml 
Law,  Cent  Dig.  S  8064;  Dec.  Dig.  |  1153.* J 

2.  Witnesses  ({  820*)— GBoaB-BZAHznATio:i 

AS  TO  iBBBLEVAIfT  MATnBB. 

Refusal  of  the  trial  court  to  permit  an  ex- 
tended crosG-examination  of  a  witness  as  to 
matters  irrelevant  to'  the  issue,  for  the  purpoue 
of  testing  his  memory,  sincerity,  etc.,  cannot  be 
said  to  be  an  abuse  of  discretion,  nor  a  denial 
9t  tbe  right  of  cross-exaEoination. 

fEd.  Note.— For  other  cases,  see  WitnesHRS, 
Cent.  Dig.  SS  1104,  1106;  Dec.  Dig.  I  329.*] 

3.  Libel  and  Slandeb  (|  155*)  —  Oeihinai. 

ReSPONSIBIUTT— E  VI DENCE. 

In  a  trial  fOr  pablishiug  a  defamatory  let- 
ter, ths  letter  was  admissible.  In  connectitm  whh 
evidence  that  It  was  written  by  defeftdant. 

[Ed.  Note.— For  otber  cases,  see  Libt*1  and 
Slander,  Cent  Dig.  8  430 ;  Dec  Dig.  S  135.*] 

4.  Criminal  Law  (|  370*)— 'Evidbnce^Oth- 
EB  Offenses. 

As  a  role,  evidence  of  the  commission  of 
another  offense  than  the  one  cha^;ed  is  inadmis- 
sible to  show  defendant's  guilt,  thougb,  where 
guilty  knowledge  is  an  element,  such  evidence  la 
admissible  to  show  tbe  scienter. 

[Ed.  Note.— -For  otber  •  cases,  see  Criminal 
Law,  Cent  Dig.  I  826 ;  Dec.  Dig.  S  370.*] 

5.  Libel  ano  Slandeb  (|  155*)  ~  Cbiuinal 
Pbosecution— Malice— Evidence. 

In  a  trial  for  publishing  a  defamatory  let- 
ter, those  parts  of  other  letters  written  by  de- 
fendant at  different  times,  which  were  sul^tan- 
tlal  repetitions  of  the  libelous  matter  charged, 
were  admiBsible  to  show  malice. 

[Ed.  Note.— For  other  cases,  see  lAbel  and 
Slander,  Cent.  Dig.  |  435;  Dec.  Dig.  !  155.*] 

6.  Cbihinal  Law  (8  491*)— EItidencb— Com- 

PABI80N  OF  HaNDWBITINQ. 

In  a  trial  for  publishing  a  defamatory  let- 
ter, other  letters,  claimed  to  have  been  written 
by  defendant  at  different  times,  each  of  which 
constituted  a  separate  lilwl  and  another  offense 
from  the  one  charged,  being  otherwise  incom- 
petent, were  not  admissible  for  the  purpose  of  a 
comparison  of  the  handwriting  with  that  of  the 
letter  described  In  the  indictment  and  admitted 
in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1080;  Dec.  Dig.  |  491.*] 

7.  Cbiminai.  Law  (8  370*)— Evidenck-Chab- 
ACTEB  or  Accused— Genebal  Refutation. 

Accused,  having  testified  as  a  witaess  in 
his  own  behalf,  was  subject  to  impeachment  as 
any  other  witness  would  be,  and  to  this  end  was 
subject  to  impeachment  on  his  general  reputa- 
tion ;  but  not  -having  otherwise  put  his  gen- 
eral character  in  Issue,  evidence  as  to  his  gen- 
eral bad  character  was  Incompetent  (or  the  pur- 
pose of  showing  guilt,  and  bencfc  in  a  trial  for 
writing,  a  defamatory  letter,  evidence  that  de- 
fendant's character  was  bad  fox  writing  libelous 
letters  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  844;  Dec  Dig.  |  8T9.*] 

Dowdell,  O.  J.,  and  Simpson,  J.,  dissenting  Id 

part. 

Appeal  from  Circuit  Court,  Harshall  Coun- 
ty; W.  W.  Haralson,  Judge. 

Crls  Cox  was  convicted  of  publishing  a  de- 
famatory letter  that  bad  «  tendency  to  pro- 
voke a  breach  of  the  peace,  and  be  aiv>eal8. 
Reversed  and  remanded. 
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Tbe  taUUctment  wu  as  tdlom:  "Grls  Cox 
oDlawfiillr  and  mallclocisl;  pabllshed  of  and 
conceEnlng  JjoJa.  TbomnKW,  Willie  Thompson, 
Tempy  Tbompeon,  and  Dolly  Tfaompoon  the 
tcUawing  f alMk  dtfamatory,  kdA  Ubelons  mat- 
tut  in  writing,  and  with  the  Intent  to  defame 
the  said  Lnla  Thompeon,  Willie  Thompson, 
Temj^  Thompson,  and  Dolly  TbMnpson,  to 
wit:  *Hl88  LoiOa Thompson:  I  heard  that  yon 
was  keeping  owipany  with  that  red-figred*  rot- 
ten, (dajKiy  Dave  Swords.  Some  say  that 
Dave  and  his  two  bastard  nephews  Is  as  good 
as  the  Thompscms.  People  say  that  Endllhe 
Thompson  and  DaVe  Swords'  sister  was  rot- 
ten with  the  dap.  People  say  that  all  Uie 
Thompsons  Is  got  ttie  dap  (meaning  tlut 
Lnla  Thompsim,  WUlle  Thompson,  Tempy 
Thompson,  and  Dolly  Thompson,  who  are  sla- 
ters, had  ttie  da[$.  Thc^  say  that  tin 
Thompson  gals  (meaning  that  tbe  said  Lnla, 
Wime,  Tempy,  and  Dolly  Thompson)  caagfat 
tlie  clap  from  those  dnunmers.*  Which  eaid 
IlbeSona  matter  had  a  tendency  to  provoke  a 
breach  of  the  peace— against,"  eta  Tbe  oth- 
w  letters  rtferred  to  In  the  <v^lon  are  simi- 
lar In  duiactw  to  the  <me  set  oat  In  the  In- 
dictment exee^  tiut  they  bare  reference  to 
all  the  llkompson  fomUy,  as  well  as  some  otb* 
ers.  It  is  not  deemed  necessary  to  set  out  tbe 
charges.  , 

John  A.  Laak,  for  appellant.  Alexander 
U.  Garber,  At^.  Gen.,  for  the  State. 

* 

DOWDBZiU  O.  J.  A  Wider  latitude  Is  al- 
lowable on  the  cross,  than  np(m  tbe  direct 
examinatkm  of  a  witness.  It  Is  permissible 
nptm  a  cross-examination,  for  the  purpose  of 
testing  the  memory,  sincerity,  etc.,  of  the  wit- 
ness, to  Interrogate  him  as  to  matters  wholly 
Irrelevant  to  the  Issue  In  the  case,  Tbe  lati* 
tnde  and  exttet  of  each  cross-oamlnatlon, 
however,  is  a  matter  that  most,  of  necessity, 
rest  largely.  If  not  exclusively,  within  the 
sound  discretion  of  tbe  trial  court,  and,  so 
long  as  that  discretion  Is  not  abused,  tbe  ac- 
tion of  tbe  trial  court  will  not  be  revised  on 
appeal.  The  refusal  of  the  trial  court  to  per- 
mit an  extended  cross-examination  as  to  ir- 
relevant matters,  for  tbe  purpose  of  testing 
the  witness  along  tbe  lines  suggested,  can- 
not be  said  to  be  an  abuse  of  discretion,  nor 
denial  of  tbe  right  of  a  cross-examination, 
aud  hence  can  furnish  no  just  ground  of  com- 
plaint on  appeal,  to  a  reversal  of  tbe  cause. 
It  Is  within  the  discretion  of  the  trial  court, 
likewise,  ex  mero  motn,  to  arrest  such  a 
cross-examination  whenever  In  Its  sound  Judg- 
ment It  seems  proper  to  do  so.  We  fail  to  see 
that  the  trial  court  committed  any  error,  or 
that  there  was  any  abuse  of  sound  discretion. 
In  tbe  rulings  upon  tbe  cross^xamlnatlon,  by 
the  defoidant;  of  Ihe  state's  witness,  Malam 
Bishop. 

The  letter  constituting  tbe  alleged  libel, 
and  described  in  tbe  Indictment,  was  admissi- 
ble In  evidence  In  connection  with  evidence 
tendliu;  to  show  that  It  was  written  by  the 
defendant  While  an  exception  was  reserved 
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tp  the  admlssloir  of-  thtr  eviOsaiee  on  the  trl- 
tili  counsel  in  brief  for  appellant  concedes 
that  thete  was  no  error  In  this  ruling  and 
that  tbe  lettw  was  propwly  admitted. 

The  court  erred  In  admitting  in  evidence; 
agtinst  tbe  objection  of  the  defendant,  the 
letters  designated  in  the  bill  ot  exceptions  as 
Nos.  2,  A,  4,  6,  6,  and  7.  £s£h  one  of  these 
letters  constituted  a  separate  and  distinct 
libel,  and  eadi  another  and  dtflermt  offmse 
from  the  one  charged  In  the  indictment,  and 
fbr  each  of  whicb  tbe  defendant  was  in- 
dictable if  be  was  tbe  author  thereot  So  far 
as  the  record  shows,  they  were  not  signed, 
and  were  written  at  dUfennt  times.  In  one 
of  them,  at  least,  no  rtference  whatever  Is 
made  to  the  pa»ons  named  in  the  Indictment. 
As  a  rule,  evidence  of  tbe  otunmUrilon  of  an- 
other and  dlffwent  offense  than  the  one 
charged  Is  Irrelevant  and  Inadmissible  to 
show  the  gnllt  of  the  defendant  Jones  on 
Eridence,  i  243  et  seq.;  Hay  field's  Dig.  vol. 
1,  p.  833,  I  431  et  seq.  Of  course,  there  are 
exceptions  to  this  rule,  as,  for  Instance, 
where  guilty  knowledge  Is  an  element,  and 
tbe  evidence  Is  offered  to  show  the  sdenter. 

Nor  were  the  letters  competent  for  the  pur- 
poses of  a  comparison  of  the  handwriting  of 
these  letters  with  that  of  the  one  described 
In  tbe  Indictment  and  wUch  had  been  admit- 
ted In  evidence:  Washlngtoir  v.  State,  143 
Ala.  62,  89  South.  388;  Griffin  v.  Working 
Woman's  Ass'n,  151  Ala.  S97,  44  South.  605. 

The  defendant,  having  testified  as  a  wit- 
ness In  his  own  behalf,  was  subject  to  Im- 
peadunent  as  any  other  witness  would  be, 
and  to  this  end  wss  subject  to  Impeachment 
on  bis  general  reputatl(m;  but  not  having 
otherwise  put  bla  general  character  in  Issue, 
it  was  not  cmnpetent  for  tbe  state  to  offer 
evidence  of  general  bad  character,  fbr  tbe 
purpose  of  showing  gnllt  Evidence  of  his 
general  bad  Character  was  only  competent  as 
affecting  his  credibility  as  a  witness.  Tbe 
court  therefore  erred  In  admitting  evidence 
that  the  defendant's  character  was  bad  for 
writing  libelous  letters.  This  evidence  should 
have  been  excluded  on  the  defendant's  mo- 
tion. Sweeat  v.  State  (Ala.)  47  Soutb.  194. 

Charges  refused  to  the  defendant,  number- 
ed from  1  to  6,  Induslve,  were  properly  re- 
fused. The  vice  of  each  of  said  charges  Is  ap- 
parent on  Its  face,  and  calls  for  no  special 
comment  to  show  its  fault  Indeed,  counsel 
for  appellant  In  argument  and  brief,  does 
not  contend  that  there  was  any  error  In  re- 
fusing said  charges. 

Justice  SIMPSON  concurs  in  the  foregoing 
Views  of  tbe  writer.  Justices  ANDERSOX, 
DENSON,  MAYFIELD.  and  SAYRE  concur, 
except  as  to  what  Is  said  In  regard  to  the  ad- 
mission In  evidence  of  tbe  letters  designated 
as  Nos.  2,  3,  4,  5,  6,  and  7.  They  are  of  the 
opinion,  and  hold,  that  those  parts  of  these, 
letters  which  were  substantial  r^>eUtion8  of 
the  libelous  matter  charged  were  admissible 
In  evidence  on  the  theory  of  showing  malice, 
and  dte  In  supjmrt  of  their  holdli^  Scott  r. 
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McKinnlsh,  15  Ala.  662,  Ware  v.  Oartledge, 
24  Ala.  622,  60  Am.  Dec.  480.  WllUe  BuUer  t. 
State,  intn,  and  cases  cited  tbere,  and  1 
Wharton  on  Et.  (2d  Ed.)  {  82. 

For  the  error  pointed  oaV  in  the  admission 
of  the  evidence  as  to  the  defendant's  diar- 
acter's  being  bad  for  writing  letters,  the 
judgment  must  be  reversed,  and  the  cause  re- 
manded. 

Beversed  and  remanded. 

SIMPSON,  J.,  concurs.  ANDBBSON,  DEN- 
SON,  MAYFIKLD,  and  8AYBE,  JJ.,  think 
the  letters  admissible,  but  concor  In  reTersal. 


BUTLEB  T.  STATBL 
(Supreme  Court  of  Alabama.   June  SO,  1000.) 

1.  Libel  ANn  Sunder  (S  1B2*)— Obai.  Dkt- 

AlCATION  —  PBOBECimON  —  INDIOTMBKT  — 

BnmciKRCT. 

Under  Code  1806,  i  4806  (Code  1007.  { 
7134),  providing  that  the  Indictment  must  state 
the  offense  in  ordinary  lanniage,  so  that  a  per- 
son of  common  anderatanding  could  know  wh&t 
is  intended,  an  Indictment  for  detaroatlon,  char- 
ging that  defendant  "fabelr  spoke  of  A.  P.,  in 
the  presence  of,"  etc..  "aiarging  her  with  a 
want  of  chastity  in  substance  as  follows:  That 
Dr.  A.  said  that  he  was  called  to  see  her.  mean- 
ing that  said  A.  P..  who  was  then  and  there  a 
single  woman,  never  having  been  married,  and 
that  she  miscarried,  and  that  her  mother,  Q.  P., 
buried  it,  meaning  the  remains,"  etc..  was  suffi- 
«^t        language  chained  imputiiig  a  want  of 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Sgi^er,  Cent.  Dig.  8!  417-424;  Dec.  Dig.  I 

2.  LiBBx  AWD  Slander  (f  155*)  —  Criminal 

BBSPONSIBILITT— PBOSEOnnON  —  EVIUBNCB 

—Malice. 

Under  Code  1886,  |  S065,  providing  that 
any  person  who  speaks  of  any  woman,  nilsely 
and  maliciously  imputing  to  her  a  want  of  chas- 
tity, etc,  must  be  punished,  etc,  evidence  of 
repetition  of  tfae  words  charged  to  have  been 
spoken,  or  the  utterance  of  words  of  similar  im- 
port, after  the  commencement  of  the  prosecu- 
tion, concerning  the  female  named  in  tbe  Indict- 
ment, was  competent  to  show  malice,  but  not 
to  prove  that  accused  had  used  the  language  at 
the  time  chained. 

[Ed,  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  435;  Dec.  Dig.  |  165.*] 

Appeal  from  Circuit  Court,  Marsball  Coon- 
ty;  W.  W.  Haralson.  Judge, 
Willie  Sutler  was  convicted  of  defamation, 

and  api)eal8.   Beversed  and  remanded. 

Omitting  the  formal  charging  part,  the  In- 
dictment was  as  follows:  "WUlle  Butler  did 
falsely  and  maliciously  speak  of  and  concern- 
ing Alta  Petty,  in  the  presence  of  Sam  Ken- 
namer,  charging  her  with  a  want  of  chastity, 
in  substance  as  follows:  That  Dr.  W.  P. 
Allen  said  that  he  was  called  to  see  her, 
meaning  that  said  Alta  Petty,  who  was  then 
and  there  a  single  woman,  never  having 
been  married,  and  that  she  miscarried,  and 
that  her  mother,  Grace  Petty,  buried  It, 
meaning  the  remains,  In  the  garden,  against," 
etc  (This  is  a  copy  of  tbe  corrected  In- 
dictment, sent  up  in  response  txt  a.  certiorari 
to  perfect  the  record.) 


The  demurrara  w«re  as  follows:  "(1)  It 
does  not  Impute  any  want  of  chastity  to  Alta 
Petty  to  say  that  Dr.  Allen  was  called  to 
see  her.  (2)  Because  tbe  langoage  charged 
against  the  defendant  doea  not  Impote  a 
want  of  chastity  to  Alta  Petty.  0)  Because 
the  indictment  avera  aa  a  matter  of  fact 
that  the  said  Alta  Petty  did  mlscanr.  <4) 
Because  the  Indictment  avers  that,  as  a 
fact,  Grace  Petty  buried  tbe  rematna.** 

Street  ft  labell,  for  appellant  Alexander 
M.  Garber,  Atty.  Oen.,  for  the  Statow 

DENSON.  J.  The  defenilant  waa  oon▼le^ 
ed.  under  section  5065  of  the  Code  of  1886, 
of  the  crime  of  defamatlim;  and  fnnn  tbe 
judgment  ot  conrlctlon  he  baa  takm  tbis 

appeal. 

While  the  Indictment  la  not  a  moOti  fat 
good  pleading,  the  court  entertaina  tbe  opin- 
ion tbat  the  demurrer  leveled  agalnat  It  ia 
nothing  more  than  a  grammatical  criticism, 
which  can  avail  the  defendant  notbing,  pro- 
vided that  to  a  person  of  common  nnder- 
Btandlng  tbe  language  attributed  to  the  de- 
fendant by  the  indictment  plainly  Imports 
a  want  of  chastity  in  tbe  female  referred  to 
thereliL  Tbat  the  language  of  the  indict- 
ment  carries  spdi  Imputatiim  on  its  face, 
we  think,  there  can  be  no  reasonable  doubt 
Therefore  the  court  tryli^;  tbe  case  properly 
held  that  the  demurrer  was  not  well  taken. 
Code  1896,  I  4806;  Code  1907,  |  7134;  Beld'a 
Case,  68  Ala.  402,  25  Am.  Bep^  627. 

Bepetltion  of  tbe  words  charged  to  have 
been  spoken,  or  tbe  utterance  of  words  of 
similar  import,  after  the  commencement  <tf 
the  prosecution,  concerning  tbe  female  nam- 
ed  In  tbe  indictment,  waa  competent  to  be 
proved,  to  show  the  animus  with  which  tbe 
words  charged  were  spoken;  malice,  undw 
the  statute  aa  it  stood  In  tbe  Code  of  1806, 
being  an  essential  ingredient  of  the  crime 
charged.  Blley'a  Case,  182  Ala.  18,  31  South. 
731;  Grant's  Case,  141  Ala.  06,  37  South. 
420;  Stay  ton's  Case,  46  Tex.  Cr.  B.  205,  78 
S.  W.  1071,  103  Am.  St  Rep.  088;  GambriU 
V.  Schooley.  05  Md.  260,  52  Atl.  600,  63  L. 
R.  A.  427.  But  the  evidence  of  such  repeti- 
tion should  have  been  confined  by  tbe  court. 
In  Its  effect,  to  the  purxrose  for  which  It  was 
competent,  and  In  Instructing  the  jury  that 
they  might  consider  the  repetition  of  the 
language  attributed  to  the  defendant  In  de- 
termining whethw  he  used  tbe  same  at  the 
time  tbe  state  contended  he  did,  the  court 
coBunltted  reversible  error.  13  Ency.  PI.  ft 
Pr.  (e),  p.  110;  Scott  v.  McKinnlsh,  15  Ala.  662; 
Stay  ton's  Case,  46  Tex.  Cr.  R.  205,.  78  S.  W. 
1071, 108  Am.  St  Bep.  988;  Brlttaln  v.  Allen, 
14  N.  C.  167. 

For  the  error  pointed  out  tbe  judgment 
of  conviction  must  be  reversed,  and  tbe  caoae 
remanded. 

Bevwsed  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
MAYFIELD,  JJ.,  concur. 
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BXD  SNAFFKB  SAUOO  Ca  r.  BOLLIMO. 

(No.  13.997.) 
{Sapieme  Court  of  MlEBisdppL  Jane  21, 1909.) 

1.  BVIDEHCB    (I    441*)  — PABOL    BriDEHOE  — 

Wurmr  Cobtbact. 

Antecedent  or  cootemporaneoaa  parol  osree- 
mente,  contrary  to  the  teim*  of  the  irrituic.  can- 
not be  proved, 

lEA.  Note.— For  other  cases,  see  E}vidence, 
Cent.  Z>i«.  i  2030;   Dec  Dig.  {  441.*] 

2.  Etidbhcs  (I  445*)  — Paul  Bvidbhck  — 
Wsimif  ConTKACT  —  guBOCQUiMT  Obal 

MoDXnCATIOIV. 

A  subsegaent  oral  modification  ai  a  writ- 
ten contract,  not  required  by  law  to  be  in  writ- 
ins,  may  be  proved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2Kii2;  Dec.  Dig.  I  445.*] 

&  Sbt-Ovf  ahd  Gouhtbbolazh  (I  27*)-^B- 

COUFIWIT. 

In  a  suit  for  breach  of  a  written  contract 
to  purchase  from  plaintiff  certain  farm  prod- 
ucts, the  court  erred  in  refusing  to  permit  de- 
fendants to  show  their  danuge  by  plaintiff's  fail- 
ure to  fulfill  his  contract,  and  to  recoup  the 
same  in  such  suit. 

[Ed.  Note.— For  other  cases,  see  Set-OtE  and 
Counterclaim,  Cent.  Dig.  i  46 ;  Dec  Dig.  I  27.*1 

Appeal  from  Circuit  Court,  Wilkinson 
Conntr ;  M.  B.  Wilkinson,  Judge. 

Action  by  B.  A.  Boiling  against  the  Red 
Snapper  Sauce  Comjunj.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded. 

In  movembert  1907,  tbe  Red  Snapper  Sauce 
Company  c(mtracted  with  R.  A.  Boiling  and 
others  to  take  from  than  certain  produce  to 
be  grown  Boiling  on  tbe  letter's  farm 
during  that  year.  This  prodoce  consisted  In 
a  certain  quantity  aS  onions,  peppws,  toma- 
toes, etc.,  and  the  contract  was  in  writing  and 
signed  both  parties.  Some  time  in  Jan- 
uary, 190S,  Boiling  sued  the  Red  Snapper 
Sauce  Company*  claiming  damages  for  the 
alleged  violation  of  this  written  contract,  and 
mode  this  contract  an  exhibit  to  the  declara- 
tion. On  the  trial  of  the  case  Boiling  offered 
testimony  of  oral  agreements,  ^blch  he 
claimed  were  made  with  htm  by  the  defend- 
ant company  prior  to  the  execution  of  tbe 
contract,  but  not  placed  In  same.  This  testi- 
mony was  In  contradiction  of  the  terms  of  the 
writtffli  contract,  and  the  court  excluded  this 
testimony  from  tbe  Jury.  The  record  in 
the  case  shows,  that  all  the  breaches  of  tiie 
contract.  If  breaches  there  were,  were  breach- 
ea  of  these  oral  agreemeutii;  but  the  testi- 
mony failed  to  show  that  there  was  any  vio- 
lation of  the  written  contract  on  the  part  of 
the  defendant  company.  Notwithstanding 
this,  the  court  allovred  the  matter  to  go  to  tbe 
Jury,  and  there  was  a  verdict  In  btvor  of  the 
plaintiff,  from  which  an  appeal  is  prosecuted. 

Bramlette  &  Tncker,  for  appellant.  Shan- 
non &  Jones  and  E.  O.  Shannon,  for  appellee. 

MATES,  J.  Tbe  court  pro[>erly  excluded 
from  the  consideration  of  the  Jury  all  but  the 


written  contract  sued  on.  Hie  appellee  un- 
dertakes to  show  a  contract  partly  in  writing 
and  partly  verbal,  but  entered  into  contem- 
poraneously. This  violates  the  parol  evi- 
dence rule.  Thus  Mr.  Boiling  states  in  his 
direct  examination  that  he  claims  that  there 
was  no  writt^  contract,  because  It  was  not 
delivered  or  signed,  but  that  there  was  a 
verbal  contract,  agreeing  that  he  should  not 
be  required  to  carry  out  tbe  contract  as  writ- 
ten, and  that  he  would  not  have  attempted 
so  to  do.  Tet  in  tbe  declaration  filed  the 
cause  of  action  is  predicated  on  the  written 
contract,  supplementing  its  agreement  by  cer- 
tain oral  agreements,  which  the  testimony 
shows  were  Altered  Into  contemporaneously 
with  the  written  contract  Thus,  on  tbe 
cross-examination  of  Mr.  Boiling,  he  states: 
"Q.  You  say  there  was  ho  contract?  A.  I 
said  we  did  have  a  contract.  Q.  Didn't  you 
say  that  the  contract  was  never  delivered? 
A.  Yes,  sir ;  it  was  delivered.  Q.  Did'nt  you ' 
say  a  while  ago  that  it  bad  never  been  deliv- 
ered? A.  I  said  that  Mr.  Hines  and  I  had  a 
verbal  contract  about  tbe  written  contract. 
The  written  contract  was  delivered.  Q.  The 
verbal  contract  was,  then,  a  part  of  the  writ' 
ten  contract  before  It  was  delivered?  A.  Yes* 
sir." 

Until  delivered  and  accepted  there  was  no 
written  contract,  and  when  delivered  and  ac- 
cepted the  written  contract  became  necessa- 
rily tbe  sole  repository  of  all  the  terms  of  the 
agreement  np  to  that  time,  excluding  all  prior 
negotiations  or  contemporaneous  oral  agree- 
ments ;  and  all  testimony  relating  to  tbe  oral 
agreement,  which  varied  or  changed  In  any 
way  the  terms  of  tbe  written  contract,  was 
and  should  liave  been  excluded  by  the  courL 
When  this  was  done,  there  was  no  testimony 
left  on  which  to  predicate  any  recovery 
against  appellant  by  appellee.  This  case  Is 
not  a  case  where  there  has  been  a  subsequent 
oral  modification  of  a  written  contract,  not 
required  by  law  to  t>e  in  writing.  Of  course 
this  may  be  done. 

Tbe  record  in  this  cose  Is  a  very  confusing 
one,  but  its  confusion  arises  from  tbe  fact 
that  there  is  an  attempt  to  ingraft  on  a  con- 
tract which  tbe  parties  have  voluntarily  re- 
duced to  writing  other  and  different  oral 
agreements,  varying  and  adding  to  its  terms 
and  made  contemporaneously  with  the  deliv- 
ery of  the  written  contract;  and  this  cannot 
be  done  without  doing  violence  to  the  parol 
.evidence  rule,  and  bringing  Into  the  contract 
those  very  uncertainties  which  it  is  tbe  de- 
sign of  the  rule  to  eliminate,  and  out  of 
which  grew  the  wholesome  rule  under  con- 
sideration. 

We  may  also  add  that  the  court  erred  In 
refusing  to  allow  appellant  to  show  that  It 
bad  sustained  damage  by  reason  of  the  fail- 
ure of  appellee  to  fulfill  tbe  contract,  and  to 
recoup  same  in  this  suit 

Reversed  and  remanded. 
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McORABT  T.  BROWN. 
(Sopreme  Coart  ot  A  la  ba  mil.    June  2, 

1.  DzcBPTioNs,  Bill  or  Q  89*)— TUs  tob 
Pbesentation. 

Where  on  March  25.  1907,  tbe  trial  court 
rendered  final  hidgment  for  plaintiff,  and  also 
overruled  defendant'B  motion  to  vacate  the  judg- 
ment and  dismiss  the  caase,  and  thereafter,  on 
September  3d,  defendant's  motion  to  retax  the 
costs  was  denied,  and  he  was  allowed  30  days 
to  present  his  bill  of  esceptiona,  a  paper  in  the 
record  on  appeal  dated  October  1,  1807,  and 
purporting  to  be  a  bill  of  exceptions,  could  be 
considered  only  for  the  purpose  of  reviewing  the 
ruling  ou  the  motion  to  letax  the  costs. 

iBd.  Note— For  other  cases,  see  Bxeeptiona, 
i  of,  Cent.  Dig.  If  5i^',  Dec.  XMg.  S  38.*] 

2.  Appeal  and  Ebbor  ($  1078*)  —  AsnoK- 
VENT8  OF  Erbob— Waives. 

An  aasignment  of  error  not  losisted  on  In 
appellant's  brief  will  be  treated  as  waived. 

LEd.  Note.— For  other  cases,  see  Appeal  and 
Brror.^Gent.  Die.  H  4256-4261;  Dec  Dig.  | 

8.  AsanupsiT,  Acnoir  of  Q  19*}— FuuDnra— 

Complaint. 

A  common  count  for  work  and  labor  which 
fails  to  aver,  as  in  Code  1896.  p.  844,  form  10, 
that  the  work  and  labor  was  done  at  defend- 
ant's reqneat,  is  demurrable. 

[Ed.  Note.— For  other  caaea.  see  Assumpsit 
Action  of,  Cent  Dig.  H  81-88;  Dec.  Dig.  | 
18.*] 

Appeal  from  Ctay  Ooonty  Court;  W.  J. 
Pearce,  Judge. 

Assumpsit  by  B.  3.  Brown  against  John  D. 
McOrary,  Judgment  for  plaintiff,  and  de- 
fendant appeals.  RererBed  and  remanded. 

Wbatley  &  Cornelius,  for  aj^Uant  Row- 
land &  Allen,  for  appellee. 

TYSON,  O.  J.  On  the  25th  day  of  March, 
1907,  the  trial  court  rendered  the  final  Judg- 
ment for  the  plaintiff,  and  also  OTerniled  tbe 
defendant's  motion  to  vacate  that  judgment 
and  dismiss  the  caosa  Subsequently,  on 
the  3d  day  of  September  following,  the  mo- 
tion ot  defendant  to  retax  the  costs  was 
denied,  and  he  was  allowed  80  days  within 
which  to  prepare  and  present  his  bill  of  ex- 
ceptions. The  paper  In  tbe  record  purport- 
ing to  be  a  bill  of  exceptions  Is  dated  Octo- 
ber 1,  1907.  It  Is  apparent  from  this  state- 
ment that  it  can  be  considered  only  for  the 
purpose  of  reviewing  the  ruling  upon  the 
motion  to  retax  the  costs.  While  this  rul- 
ing is  assigned  as  error,  that  assignment  is 
not  Insisted  on  in  brief  of  appellant's  coun- 
sel, and  therefore  must  be  treated  as  waived.* 
While,  perhaps,  the  ruling  of  the  court  in 
allowing  the  plalntilf  to  amend  her  com- 
plaint— by  substituting  for  same  (which  con- 
tained nothing  more  than  the  common 
counts)  a  new  complaint,  containing  the 
common  counts,  differing  from  the  original 
only  in  respect  to  tbe  amount  claimed  and 
the  dates  when  due — may  not  technically  be 
presented  for  review,  yet  the  writer  feels  no 
hesitancy  In  expressing  the  opinion  that  the 


amendment  was  allowable.  The  amendment 
clearly  Introduced  no  new  cawe  of  action, 
and  therefore  was  not  a  departure.  It 
amounted  to  no  more  than  a  simple  correc- 
tfoD  ot  the  averments.  Chambers  t.  Talla- 
dega R.  E.  &  L.  ABS'n,  126  Ala.  296,  28 
South.  686;  Kartxr  v.  Fields,  140  Ala.  363, 
37  South.  204;  4  Cyc.  346.  The  Justices  sit- 
ting bold  the  view  that  the  question  of  the 
allowance  of  the  amendment  la  not  present- 
ed, and  therefore  express  no  opinion  on  the 
point. 

The  third  count  of  the  substituted  com- 
plaint, which  Is  a  common  count  for  work 
and  labor  done,  falls  to  aver  that  the  work 
and  labor  was  done  at  the  request  of  de- 
fendant This  defect  was  specifically  point- 
ed out  by  the  demurrer  Interposed  to  the 
count.  The  deifiurrer  should  have  been  sus- 
tained (Form  10,  In  Code,  p.  944;  2  Ency. 
PI.  &  Pr.  1004),  non  constat  the  work  and 
labor  was  performed  gratuitously,  or  tlie  de- 
fendant neither  accepted  nor  received  the  ben- 
efit of  such  labor.  For  the  error  pointed  out 
tbe  judgment  is  reversed,  and  tbe  cause  re* 
manded. 

Reversed  and  remanded. 

DOWDELL,  ANDERSON,  and  McCLBIr 
IiAN,  JJ.,  concur. 


LORD  et  al.  v.  CALHOUN. 

(Supreme  Coart  of  Alabama.   June  SO,  180O.) 

L  Pleading  (8  892*)— Issues  and  Pboof. 

Where  complainant  alleged  a  joint  liabil- 
ity of  both  defendants,  and  the  proof  fhowed 
that  only  one  of  the  defendants  was  liable,  and 
there  was  a  conflict  as  to  which  one,  there  was 
a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  1S16;  Dec.  Dig.  I  892.*] 

2.  Pleading  (1  287*V-Joiht  IiIAbiutt- Bvi- 

DKNCE— AUENnUKNT. 

Where  a  joint  liability  is  alleged,  and  tbpre 
Is  evidence  going  to  discharge  one  of  tbe  de- 
fendants only,  the  complaint  may  be  amended, 
and  a  reeoveiy  had  against  the  other. 

[Ed.  Note.— For  other  eases,  see  Pleading 
Cent  Dig.  SI  603-619;  Dec  Dig.  i  237.*] 

3.  FBAuns,  Statdtb  of  (I  IBS*)— Pleading— 
Btjbden  of  Pboof. 

Where  issue  is  taken  on  a  plea  of  the  stat- 
ute of  frauds,  tbe  burden  is  on  plaintiff  to  es- 
tablish either  a  contract  in  writing  signed  by 
the  party  to  be  chained  or  a  contract  not  re- 
quired  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  S  373;  Dec.  Dig.  I  158.*] 

4.  Limitation  of  Actions  ({  195*)— Bcrdcn 
OF  Pboof. 

When  the  statute  of  llmitationa  la  pleaded, 
the  burden  Is  on  plaintiff  tb  prove  a  cause  of 
action  .within  the  period  of  the  bar. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  711-716;  Dee.  Dig.  f 
195.*] 

5.  Fbauds,  Statdtx  of  d  26*)— Objoinal 
Pbomise. 

Wbere  lands  are  rented  to  one  and  goods 
Bold  to  her  on  credit  given  entirely  to  another. 
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tbe  lattel'i  liability  Is  original,  and  not  witbln 
tbe  statute  of  frauds;  toe  former  not  being 
liable  at  all. 

[Bd.  Note.— For  other  ceset,  lee  Franda,  Stat- 
ute of,  Cent  Dig.  fiS  35-42^ ;  Dec.  Dig.  i  26.*] 

6.  Btidencb  (S  106*)— Rexbtanct— Miscon- 
duct or  Pastibs. 

In  an  action  on  aa  account,  evidence  of  the 
exiatence  of  Immoral  relations  between  the  de- 
fendants, not  to  impeach  their  testimony,  but  to 
prejudice  the  jury,  was  incompetent. 

[Ed.  Jiote. — For  other  cases,  see  Evidence, 
Cent  Dig.  8I  ;  Dec.  Dig.  8  106.*] 

AndertOD  and  Denaon,  JJ.,  diaaentlng  in  part. 

AK>eal  tnm  dnmlt  Court,  Houston  Cotin- 
I7;  Terry  Blchardson,  Judge. 

Action  ty  H.  P.  Calhodn  against  T.  J.  Lord 
and  another.  Jndgmrat  (or  plaintiff  against 
botb  defendants,  and  tbey  appeal.  Berersed 
and  remanded. 

W.  L.  Lee,  for  appellants.  Bspy  ft  Farmer, 
for  appellee 

BfAYFIBLD.  J.  This  was  an  action  by  tbe 
appellee  against  the  appellants  to  recover 
on  an  account  which  appellee  claims  was  due 
him  from  appellants  by  account  for  rent 
and  snpplies  for  the  year  1902.  Both  defend- 
ants pleaded  tbe  general  Issue,  and  the  de- 
fendant Lord  interposed  special  pleas  of  the 
statute  of  frauds  and  set-off.  No  demurrers 
were  filed  to  the  complaint  or  to  tbe  pleas, 
and  the  trial  was  had  upon  these  issues,  re- 
sulting in  a  verdict  and  Judgment  for  the 
plaintiff  against  botb  defendants.  From  tills 
Judgment  they  appeal,  and  here  separately 
assign  errors. 

The  trial  seems  to  have  been  had  upon  an 
entire  misapprehension  of  the  pleadings ;  in 
fact,  counsel  state  that  there  was  a  plea  of 
the  statute  of  limitations  filed  by  Lord.  We 
find  no  plea  of  the  statute  of  limitations,  but, 
on  the  other  hand,  we  find  a  plea  of  the 
statute  of  frauds  which  seems  to  have  been 
entirely  Ignored  In  the  trial  below,  by  both 
court  and  counsel.  The  action  Is  on  a  Joint 
accotmt  against  the  defendants  Jointly.  The 
evidence  of  the  plaintiff  in  the  court  below 
tended  to  sbow  that  the  defendant  Lord  was 
liable,  and  not  the  defendant  Mixon ;  while 
the  evidence  offered  by  tbe  defendants  tend- 
ed to  show  that  the  defendant  Bettle  MIxon 
alone  made  and  owed  tbe  account.  In  either 
event,  there  was  an  entire  variance.  The 
action  being  a  Joint  one,  and  the  evidence 
of  the  plaintiff  tending  to  show  that  one  of 
the  defendants  was  liable,  and  that  of  the 
defendants  tending  to  show  that  the  other 
was  liable,  does  not  prove  the  complaint,  nor 
the  Joint  account  sued  on  in  this  complaint. 
Garrison  v.  Hawkins  Lumber  Co.,  Ill  Ala. 
308,  20  South.  427;  Gamble  v.  Kellum,  97 
Ala.  677, 12  South.  82.  Of  course,  a  Joint  lia- 
bility having  been  alleged,  and  there  was  evi- 
dence going  to  tbe  dlscharfre  of  one  of  the 
defendants  only,  the  complaint  coold  have 
been  amended  and  a  recovery  bad  against 


the  other  defendant;  but  aside  from  this  er- 
ror and  defect,  which  is  fatal  to  any  Judg- 
m^t  against  the  defendants,  there  was  no 
color  of  right  in  law  to  support  a  Judgment 
against  the  defendant  Lord,  for  the  "reason 
that  it  Indisputably  appeared  that  the  land 
was  rented  by  Bettle  Mlxon,  and  that  all  the 
goods  were  furnished  by  the  plaintiff  to  her, 
and  the  color  of  liability  as  against  Lord 
was  that  he  agreed  to  pay  the  rent  and  tbe 
account — that  la  to  say,  some  of  the  plain- 
tiff's evidence  probably  tended  to  show  that 
but  for  the  statute  of  frauds  he  mJ^t  have 
been  liable— but,  the  statute  of  frauds  being 
pleaded  and  issue  being  Joined  upon  that 
plea,  the  burden  of  proof  Is  on  tbe  plaintiff 
to  show  a  valid  contract.  This  is  the  excep- 
tion to  the  rule  that  the  burden  of  proof  as 
to  special  pleas  rests  upon  the  defendaut. 
When  a  plea  of  the  statute  of  frauds  is  In- 
terposed, it  Is  Incumbent  on  the  plaintiff  to 
establish  either  a  contract  In  writing,  sign- 
ed by  the  party  to  be  charged,  or  a  contract 
not  required  by  the  statute  to  be  in  writing. 
Also,  when  the  statute  of  limitations  Is  plead- 
ed, the  harden  rests  upon  the  plaintiff  to 
prove  the  cause  of  action  within  the  period 
of  the  bar.  In  each  case  the  plaintiff  must 
show  facts  whlcb  avoid  the  effect  of  the 
plea,  and,  IX  he  relies  on  a  parol  contract, 
the  burden  is  on  him  to  establish  a  contract 
not  required  by  the  statute  to  be  in  writing. 
Jonas  V.  Field,  83  Ala.  445,  S  South.  893. 
Now,  if  this  was  an  attempt  on  the  part  of 
Lord  to  answer  for  the  debt,  default,  or 
miscarriage  of  Bettle  Mixon,  the  contract 
must  be  In  writing,  expressing  the  considera- 
tion, and  be  signed  by  Lord;  sod  there  was 
no  evidence  that  It  was  In  writing,  much  less 
that  It  was  signed  by  Lord.  On  the  other 
hand,  if  It  could  be  contended  (which  theory 
we  do  not  think  this  evidence  would  support, 
though  some  of  it  may  tend  slightly  to  do  so) 
that  the  contract  was  made  with  Lord  and 
the  credit  given  him  alone — the  lands  being 
rented  to  Mixon  and  the  goods  sold  and  de- 
livered to  her  on  the  credit  given  entirely 
and  exclusively  to  Lord — of  course,  it  would 
be  a  contract  not  within  the  statute,  but  in 
that  event  Bettle  Mixon  would  not  be  liable 
at  all,  and  consequently  it  would  be  a  vari- 
ance, and  would  not  support  a  Judgment 
against  either  of  tbe  defendants.  While 
there  may  be  some  moral  or  Immoral  obliga- 
tion upon  the  defendant  Lord  to  pay  this 
debt  for  Bettle  Mlxon,  there  was  not  suffi- 
cient evidence  to  Impose  a  I^al  obligation 
upon  him  to  pay  the  plaintiff. 

The  court  was  clearly  and  unquestionably 
In  error  In  allowing  all  the  evidence  In  this 
case  relative  to  the  existence  of  Immoral  re- 
lations between  these  two  defendants.  It 
neither  proved  nor  tended  to  prove  any  issue 
Involved  In  the  case,  and  the  attempt  to  prove 
this  by  tbe  defendants  themselves  was  not 
only  a  violation  of  tbe  rules  of  law  and  prac- 
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tloe,  bnt  a  dear  vlolatlcm  of  the  conBtltu- 
tlonal  righU  of  tbese  defendants.  If  they 
were  persons  of  bad  character,  plaintiff  could 
prove  this  for  the  purpose  of  impeaching 
them,  bnt  it  conclusively  appears  that  the 
evidence  was  offered  for  no  such  purpose. 
The  only  eCTect  of  the  evidence  at  the  time 
and  In  the  manner  it  was  ofiEered  would  be 
to  prejudice  the  jury  against  the  rights  of 
these  parties.  The  court  upon  the  request 
of  the  defendant  Lord  should  have  given  the 
general  affirmative  charge  in  his  ease. 

It  is  nnuecessary  to  pass  upon  any  other 
asBlgnmeuts  of  error. 

Justices  ANDERSON  and  DENSON  do  not 
concur  in  the  opinion  that  the  general  affirma- 
tive charge  should  have  been  given,  bnt  do 
agree  to  the  reversal  on  account  of  the  ad- 
mission of  some  of  the  evidence  allowed  over 
defendants'  objections  and  exceptions. 

For  the  errors  pointed  out,  the  case  must 
be  reversed  and  remanded. 

Reversed  and  remanded. 

SIMPSON.  ANDERSON,  DENSON,  end 
SAYBB,  JJ^  concur. 


(124  La.) 
No.  17,802. 

JEANEHETTD  LUMBER  &  SHTNOLB  CO., 
Limited,  et  at  t.  POLICE  JURT  OF  PAR- 
ISH OF  ST.  MARTIN  et  al.    In  re  JEAN- 
ERETTB   LUMBER   &   SHINGLE  CO., 
Limited,  et  at 

(Snpreow  Court  of  Louisiana.   Aug.  25,  1909.) 

1.  Appeai.  akd  E^bob  (S  73*)— Injxtnction-> 
Dissolution. 

The  injuBction  was  dissolved  on  bond. 
There  was  do  right  to  an  appeal,  as  the  injur;' 
was  not  irreparable  and  sufficient  bond  vu 
given. 

[Ed.  Note.— For  other  casps,  see  Appeal  and 
Error,  Cent  Dig-  H  402,  401,  677;  Dee.  Dig. 
i  73.*] 

2.  APPKAI,  and  ErBOB  (i  78*)— ISJTJHCnOH— 

DiBSOLUTIOIT. 

Ab  relators  need  not  institute  another  suit 
to  vindicate  their  rights,  there  is  no  right  of 
appeal.  The  status  quo  is  unchanged  by  the 
election  held  by  the  property  taxpayers. 

[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  402,  404^  677;  Dec.  Dig. 
I  73.«1 

(Syllabus  by  the  Ckiurt.) 

3.  iNJnncnoN  ({  184*)— Dissolution. 

Complainants  in  injunction  iire  not  to  be 
considered  as  having  abandoned  their  clnim  to 
injunctive  relief  Ijecause  of  the  dissohttion  of 
the  injunction  on  bond,  nor  are  their  rights  to 
such  ultimate  relief  prejudiced  by  such  order. 

[Ed.  Note.—For  other  cases,  see  Injunction, 
Dec.  Dig.  S  184.*] 

4.  iNJUNcnoN  (1 178*)— Dissolution. 

Disiiolution  of  a  temporary  injunction  on 
bond  is  largely  within  the  discretion  of  the  court 
granting  the  Injunction. 

[Ed.  Note.— For  other  eases,  see  lojunction, 
Dec.  Dig.  i  17a*] 


Aj^llcatloo  bj  the  Jeanerette  Lumber  & 
Shingle  Company,  Umited,  and  others,  for 
writs  of  certiorari,  mandamus,  and  prohibi- 
tion against  the  Police  Jury  of  the  Parish  of 
St  Martin  and  others  to  review  an  order 
dissolving  an  Injunction  on  bond.  Applica- 
tion denied.  Petition  dismissed. 

Voorhles  A  Voorhlea,  for  ai^Ilcants.  Mar- 
tin &  Martin,  fbr  .respondenta.  Respondent 
Judge,  pro  8& 

Statement  of  the  Cas& 

BREAUX,  C  J.  The  purpose  of  plaintiffs 
is  to  obtain  a  decree  to  compel  the  Judge  of 
the  district  court  to  grant  them  a  suspensive 
appeal.  They  are  owners  of  land  and  tax- 
payers In  the  Second  ward  of  the  parish  of 
St  Martin. 

It  appears  that  the  police  Jury  for  the 
psrlsh  of  St  Martin  passed  an  ordinance  on 
tiie  7th  day  of  July,  1909,  sobmlttlng  to  the 
property  taxpayers  of  the  Second  ward  the 
question  of  levying  a  tax  of  3^  mills  per 
annum  on  the  dollar  for  a  period  of  15  years, 
beginning  with  the  year  1909,  the  amount 
from  this  tax  to  t>e  expended  In  construct- 
ing a  navigable  canal  to  connect  a  bayou  by 
the  name  of  Portage  with  the  Teche  at  St. 
Martinvllle. 

On  the  17th  day  of  July,  1909,  relators  ob- 
tained an  lujuuctioa  against  holding  this 
election. 

The  complaint  on  which  the  Injunction  was 
based  Is  that  the  ordinance  was  not  preceded 
by  the  required  qualified  petition  of  one- 
flfth  of  the  qualified  voters  of  the  ward. 

Further,  In  the  alternative,  plaintiffs*  con- 
tentions are:  That  the  police  Jury  did  not 
bare  the  anthortty  to  connect  the  two  streams 
named  by  a  canal.  That  the  police  Jury  was 
encroaching  upon  the  authori^  belonging  to 
the  levee  board  and  state  board  of  engineers, 
or  that  which  should  be  exercised  by  the 
United  States  government  That  the  police 
Jury  sought  to  act  Independently  entirely  of 
the  state  board  of  engineers,  and  did  not 
call  upon  It  to  make  an  examination  and 
survey  of  the  level  of  the  two  streams  to  the 
end  of  ascertaining  whether  the  plan  was  at 
all  feasible.  The  amount  of  the  debt  to  be 
Incnrred,  It  Is  said.  Is  not  stated,  nor  the 
rate  of  Interest  on  the  bonds,  nor  the  maturi- 
ty of  the  bonds. 

The  further  contention  is  urged  that  the 
election  was  not  conducted  under  the  ansptcea 
of  the  proper  officers,  and  other  objections 
to  the  same  effect 

Lastly,  relators  alleged  In  their  petition 
for  an  Injunction: 

"That,  if  said  election  was  allowed  to  be  held, 
it  would  cause  them  great  and  irreparable  in- 
jury, and  that  for  these  reasons  they  are  en- 
titled to  the  equitable  writ  ot  injunction  to 
stay  and  prevent  the  holding  of  said  election." 
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The  Jndse  of  the  dlstarlct  oonrt  (m  the  apr 
plication  of  ' the  defonduitB  Id  tlie  Injunction 
disaolTed  the  Injunction  on  Qie  latter*!  bond 
in  the  anMont  of  |500. 

S^ton  antUed  for  ft  snspenMTe  appeal 
from  ttie  order  of  the  district  court  authoriz- 
ing the  defendants  to  bond  the  Injunction. 

The  court  refused  to  grant  the  order  of 
appeaL 

In  answer  to  the  writ  nlsl,  which  Issued 
ftom  this  court,  the  respondent  Judge  stated 
In  support  of  his  refusal  to  grant  the  appeal 
that  the  Injunction  was  dlBaolved  on  bond 
under  article  307  of  the  Code  of  Practice, 
that  it  was  not  alleged  that  the  act  prohibit- 
ed was  such  as  to  cause  Irreparable  Injury, 
and  that  in  reality  his  order  dissolving  the 
lnjunctl<m  did  not  cause  Irresmrahle  injury. 

He  further  stated  that  he  was  acting  strict- 
ly within  1210  dlscretltmary  power  with  which 
he  Is  Intrusted,  and  added  that  in  dny  erent, 
the  injunction  he  had  granted  had  been 
granted  by  him  through  an  oversight;  that 
he  bad  not  nad  tlie  decision  in  the  Dubois* 
son  contested  election  case,  No.  123,  from  the 
parish  ct  St  Landry ;  that  it  was  only  after 
he  had  granted  the  Injunction  that  the  deci- 
sion attracted  his  attention.  From  It  he  de- 
duced that  he  had  acted  inadvertently  In 
granting  the  Injunction.  For  that  reason,  In 
addition  to  ottier  grounds  stated,  he  had  ar- 
rived at  the  conclusion  that  the  defendants 
in  injunction  had  the  right  to  have  It  dis- 
solved on  bondj 

Dlscosslon. 

The  Issues  are  tafcen  up  for  decision  In 
the  Inverse  order  from  that  followed  In  the 
pleadings. 

The  last  statement  In  defense  by  the  re- 
spondent in  answer  to  the  writ  nisi  is  that 
the  pedtlott  for  an  appeal  had  been  filed  be- 
fore plaintUfs'  petition  to  the  district  court 
for  an  order  of  the  court  dissolving  the  In- 
junction on  bond. 

As  a  mere  matter  of  date,  there  Is  some 
foundation  for  this  statement  If  controlling, 
these  dates  would  excite  some  little  confu- 
sion. But  there  Is  an  order  of  record  dis- 
solving the  injunction  decreeing  the  amount 
of  the  tHmd  required  to  that  end.  After  that 
date,  r^larly  enough  plaintUto  in  Injunc- 
tion filed  their  petition  for  an  appeal,  whldi 
the  Judge  refused  to  grant 

We  shall  be  governed  by  the  date  of  this 
order.  The  filing  of  petitions  and  other  or- 
dws  wfll  not  be  eonsldwed  ot  any  importance 
In  yimr  ct  the  date  ef  the  order  refusing  the 
appeal.  Tboutfi  the  petition  was  filed  in  a 
day  or  two  after  the  ordMr  had  been  s^ned, 
this  filing  la  not  under  the  drcumstaneee 
shown,  fatal  to  the  order. 

We  pass  to  the  question  of  the  Irreparable 
injury  alleged.  The  allegation  of  plaintiffs 
in  injnnctkm  In  that  respect  is  not  entirely 
condosiTek  flion^  It  slionld  be  entitled  to 
some  weli^t  Whlle'fhls  all^tlon  Is  of  the 
utmost  bnpOTtance  to  obtain  an  order  of  aji- 


peal,  it  may  be  considered  as  not  condnslve 
on  an  application  for  an  appeal;  i.  e.,  the 
court  Is  not  bound  by  tlie  allegation. 

Repeated  decisions  dispose  of  this  question. 
Ko^  V.  Judge,  45  La.  Ann.  1488.  14  Sooth. 
S52;  Crescent  City  Live  Stock  Landing  & 
Slaughterhouse  Co.  v.  Police  Jury,  Parish 
of  Jefferson.  Bight  Bank,  32  La.  Ann.  1102 ; 
Crescent  Cl^  Live  Stock  Landing  &  Slaugh- 
terhouse Co.  V.  Butchers'  Union  daughter- 
house  &  Live  Stock  Landing  Co.,  83  La.  Ann. 
830;  Schmidt  v.  Foucher,  87  La.  Ann.  174;  - 
State  ex  r^.  Sterken  v.  Judge  Civil  District 
Court,  87  La.  Ann.  825^ 

The  Judge  a  quo  was  in  error  In  the  state- 
ment that  Irr^Terahle  Injury  was  not  alleged 
by  plaintiff  in  Injunction.  It  was  alleged. 

We  have  arrived  at  the  conclusion  that  the 
dlssoluthm  of  the  Injnnctiofi  aa  bond  will  not 
cause  Irreparable  Injury. 

AnoUiw  suit  will  not  be  necessary.  The 
case  here  is  different  from  those  dted  in 
Qarland,  C.  P.,  note  8,  sid>note  "b,"  p.  807. 
We  are  not  of  the  opinion  tliat  the  plaintiffs 
will  be  driven  to  another  suit  to  assert  tbeir 
rights  should  they  Olect  to  assert  them  in 
this  present  case. 

Not  one  of  plaintUb*  allegations  is  affect- 
ed by  the  order  authnizlng  defendants  to 
bond.  Whatever  cause  of  action  was  alleged 
remains.   It  Is  not  in  the  least  prejudiced. 

We  win  state,  further,  Uiat  the  plalntlfh 
in  injunction  are  not  to  be  considered  as 
having  abandoned 'their  Injunction  berause 
of  the  dissolving  order  on  bond.  Nor  can  it 
be  considered  that  tiie  court  has  dlminleAietl 
or  prejudiced  rights  claimed,  if  any  they 
have,  hy  the  order  In  question. 

The  defendants  have  not  since  acquired 
any  rlghte  ag^st  plalntifBi  which  cannot 
be  as  well  disposed  of 'now  or  hereafter  In 
this  suit  as  any  time  previous  to  the  date  of 
the  order  dissolving  the  injunction. 

The  case  has  not  been  decided  on  the  mer- 
its, and-  nothli^  appertaining  to  the  merits 
has  been  decided. 

If  permissible  amendments  may  be  offered 
to  the  end  of  trying  all  admissible  issues  on 
the  merits,  they  cannot  be  coniridered  in  thn 
light  of  an  abandonment  of  the  grounds  al- 
leged for  an  Injnncticm. 

In  a  somewhat  similar  case  this  court  de- 
cided, that  despite  the  bonding,  the  merlte 
rwnalned  to  be  tried.  New  Orleans  Water- 
works V.  Jos.  Oser,  86  La.  Ann.  918. 

It  results  tiiat  the  election  was  held  sub- 
ject to  all  the  rights  of  the  parties  to  have 
It  annulled. 

In  the  Dubuisson  Case,  128  La.  448,  49 
South.  IS,  similar  to  the  present  case,  on 
r^earlng  tlie  court  recognized  the  right  of 
plalntlffft  In  Injunction  to  prosecute  thdr  suit 
after  the  election. 

The  conclusion  that  there  was  no  Irrep- 
arable injury  and  no  necessity  of  InstUntlng 
another  suit  disposes  of  the  application. 

This  case  is  special  In  cme  of  Its  featares. 
Relators*  petition  came  Into  the  possession 
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of  the  court  on  the  eve  of  the  election  sought 
to  be  enjoined,  too  late  to  Issue  an  effective 
restraining  order  even  if  the  relators  were 
entitled  to  such  an  order.  The  court  nec^ 
aarUy  permitted  the  question  presented  to 
the  voters  to  go  to  an  election. 

Returning  for  a  inom»t  to  the  application 
for  appeal: 

The  Issues  will  in  all  probability  be  dis- 
posed of  finally  at  an  earlier  date  than  If 
an  appeal  were  granted. 

Were  the  appeal  granted  and  the  case 
taken  up  on  the  merits,  there  would  be  points 
to  be  considered  never  passed  npon  by  the 
lower  court. 

Constitutional  grounds  and  other  1^1 
grounds  would  be  preaented  the  first  time  on 
appeal. 

It  has  repeatedly  been  held  that  they  by 
all  means  should,  whenever  possible  be  rais- 
ed, argued  and  decided  In  the  district  court, 
and  should  not  generally  be  presented  for 
the  first  time  on  appeal. 

The  persons  Interested  wUl  now  have  the 
opportunity  of  presenting  all  their  grounds 
to  the  district  court,  and,  after  final  deci- 
sion In  that  court,  they  may  be  brought  up 
before  this  court 

As  relates  to  the  discretion  of  the  district 
court  to  dissolve  an  injunction  on  bond,  a 
question  before  us: 

We  have  given  it  consideration.  In  the 
nature  of  things,  large  discretion  in  matter  of 
bonding  an  Injunction  or-refnslug  to  bond  Is 
vested  In  the  district  court. 

There  Is  sometimes  necessity  for  prompt 
action,  and,  while  that  necessity  should  not 
prompt  the  Judge  to  go  further  than  before 
stated,  yet,  unless  it  abundantly  appears  that 
be  has  gone  further,  that  he  has  rendered  by 
his  decision  Irreparable  damages  possible,  or 
has  driven  the  person  enjoining  to  the  neces- 
sity of  instituting  another  suit,  his  action  In 
matter  mentioned  should  not  be  disturbed. 
The  writ  Is  recalled  and  discharged.  Rela- 
tors' application  dented.  State  v.  Judge,  29 
La.  Ann.  360  ;  2  High  on  Injunction,  1148k 
i  1497. 

To  the  relators  Is  reserved  the  right  to  pur- 
sue their  suit  and  maintain  any  right  tb^ 
have  as  before  stated. 

It  Is  ordered,  adjudged,  and  decreed  that 
the  writ  nisi  be  recalled,  the  demand. of  re- 
lators refused,  and  the  petition  dismissed. 


(124  La.) 
No.  17,629. 
STATE  V.  LAWRENCE. 
(Supreme  Court  of  Louisiana.    Jane  14,  1909. 

Refaearhig  Denied  Oct.  6,  1909.) 
1.  CoNsnTunoNAL  Law  (8  221*)— Dbawino 

OF  JVBT  —  ExCECaiOn    OF  DiSBBPUTABLR 

Nboboes, 

The  fact  that  the  Jury  commissioners  se- 
lect persons  for  service  on  Juries  with  the  aid 
of  a  city  directory,  from  which  axe  enlnded 


only  the  names  of  negro  ntnnada,  livinz  about 
barrel  booses,  in  disreputable  parts  of  the  dty, 
affords  a  defendant  in  a  crlnunaJ  prosecution, 
whether  white  or  colored,  no  lei^  gnnmd  of 

complaint. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent.  Dig.  |  724 :  Dec.  Dig.  {  221  Cent 
Dig.  CTivU  Rights,  15.] 

2.  Cbiminai.  Law  (S  1091*)  —  Appeai.  —  Re- 
view OF  EviDErrcE. 

A  bill  of  exceptioD  In  a  criminal  case  to 
the  oTermllag  of  a  motion  for  new  trial,  which 
deals  entirely  with  the  sufficiency  of  the  evi- 
dence, presents  nothing  npon  which  this  court 
can  act 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  |  1001.*J 

(Syllabus  by  the  Court) 

Appeal  from  Criminal  District  Court  Par- 
ish of  Orleans;  Joshua  O.  Baker,  Judge. 

Susie  Lawrence  was  convicted  of  mozder, 
and  appeals.  Affirmed. 

J.  Q.  Flynn,  for  appellant  Walter  Qulon, 
Atty.  Gen.,  St  Clair  Adams,  Diat  Atty..  and 
A.  D.  Henrlquei,  Jr..  Aast  Dlst  Atty..  for 

the  State. 

On  Motion  to  Dismiss  Aj/pCAl, 

MONROE,  J.  Defendant,  having  been 
prosecuted  for  murder,  waa  found  "guilty, 
without  capital  punishment,"  and  on  April  2. 
1900,  was  aentaiced  to  Imprisonment  at  hard 
labor  for  llfew  On  April  IStb  she  applied 
for,  and  waa  granted,  an  appeal,  and  the 
transcript  was  lodged  In  tiilfl  court  on  April 
28tta.  On  the  following  day»tbe  state  filed  a 
motion  to  dismiss  the  appeal,  on  the  ground 
that  it  was  uot  taken  In  time.  The  state  re- 
lies on  the  provision  of  Act  No.  108.  p.  1K5, 
of  1893,  which  reads : 

"Section  1.  •  •  •  That  appeals  to  the  Sa- 
preme  Court,  in  criminal  cases,  *  •  •  shall 
be  taken,  by  motion  or  in  writing,  in  open  court 
within  three  days  after  the  sentence  shall  havt 
been  pronounced." 

It  Is  conceded  that,  if  the  three  days  thus 
referred  to  are  to  be  r^rded  as  Judicial 
days,  the  appeal  herein  was  taken  in  time; 
otherwise,  that  It  was  too  late.  The  ques- 
tion thus  presented  waa  decided  in  the  case 
of  State  T.  Vlcknalr,  118  La.  909,  43  South. 
635,  where  It  was  held,  In  effect,  that  the 
three  days  allowed  by  the  statute  are  Ju- 
dlcif^I  days. 

The  motion  to  dlanljn  is,  therefore,  over- 
ruled. 

On  the  Merita. 

The  case  Is*  presented  on  two  bills  of  ex- 
ceptions— the  one,  to  the  overruling  of  a 
motion  to  quash  the  Indictment;  the  other 
to  a  similar  disposition  of  a  motion  for  new 
trial. 

1.  The  motion  to  quash  alleges  that  the 
grand  Jury  which  presented-  the  Indictment 
wss  Illegally  constituted,  in  "that  in  the 
selection  of  the  names  to  be  placed  In  the 
wheel,  from  which  were  selected  the  mem- 
bers of  the  grand  Jury  which  presented  this 
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Indictment,  the  names  of  all  colored  persons, 
otherwise  qnallfled  to  serve,  were  excluded 
from  said  Jnzy  wheel,  and  only  tbe  names  of 
persons  who  were  known  to  be  white  wwe 
placed  in  said  wheel  to  serre  as  Jurors ;  that 
the  names  were  selected  fnnn  a  directory, 
from  which  t&e  names  of  colored  bdc]  were 
carefully  ezclnded,  and  from  the  list  so 
made  np  the  names  of  all  colored  posons 
were  again  exclnded** — all  of  which.  It  is  al- 
lied, was  In  violation  of  the  Constltatlon 
and  laws  of  this  state  and  of  the  fourteenth 
amendment  to  the  Constitution  of  the  Unit- 
ed States. 

Three  witnesses  were  examined  In  support 
of  this  motion. 

Charles  W.  Drown,  who  was  a  Jury  com- 
missioner op  to  Dec^ber  1,  1908,  testified 
that  the  commission's  took  the  names  of 
the  persons  who  were  to  be  called  on  to 
serve  as  lurors  "mainly  ftom  the  direc- 
tory ;  at  times,  from  the  registration  books." 
'  Arlstlde  Hopkins,  who  was  also  a  Jury 
•commissioner  up  to  Decmber  1,  1008.  testi- 
•fled  to  the  same  efCect. 

Louis  Abadle,  secretary  to  tbe  Boards  Pob> 
llshing  Company,  testified  that  the  canvas- 
aers  (presumably,  for  the  city  directory)  are 
instructed  to  take  everybody,  colored  and 
white,  except  those  "old  n^nroes"  [who] 
"move  around  every  two  months,  around  bar- 
rel bouses.**  He  said :  **We  have  thousands 
of  colored  people"  (in  the  directory).  After 
hearing  the  testimony  so  given,  the  trial 
judge  overruled  the  motion,  and  counsel  for 
defendant  took  his  bill. 

Neither  the  motion  nor  the  bill  show 
whether  the  defendant  Is  white  or  coined; 
but.  whatever  may  be  her  color,  we  ftiU  to 
discover  why  she  should  complain,  or  In 
what  maimer  Oib  has  been  injnred,  by  the  ac- 
tion of  the  Jury  commissioners  in  selecting 
Jurors  with  the  aid  of  a  eltv  directory  from 
which  only  ncKro  nomndx.  living  about  bar- 
rel houses.  In  dlsr^table  parts  of  the  dty, 
are  exclnded. 

2.  The  motion  for  new  trial  deals  entirely 
with  the  question  of  the  snfflelency  of  the 
evidence,  a  matter  with  respect  to  which  the 
court  has  no  Jurt8dlctl<m. 

Judgment  affirmed. 


(124  La.) 
No.  17.643. 

EDWABB  THOMPSON  CO.  v.  DURAND. 

In  ze  EDWARD  THOMPSON  CO. 

^Supreme  Court  of  Louisiana.   Jane  14,  1909. 
Behearing  Denied  Oct.  6,  1909.) 

1.  Oasruhhmt  (i  162*)— Propebtt  Subject. 

The  nmUhment  proceeding  was  directed 
against  whatever  foods  of  the  defendant  debtor 
the  ftaroishee  had  In  his  hands. 

[Ed.  Note.— For  other  eases,  see  Gamlsbment, 
Dec.  Dig.  S  162.*] 


2.  OaBNISHUENT  (S  162*)— AHSWEB— DETEVD' 

AiTT  Not  a  Paett. 

The  answer  of  the  nmlshee  was  that  he 
had  no  fonds  tor  the  deiendaat;  that  he  bad 
foods  for  a  corporation  of  which  the  defendant 

is  the  asserted  president. 

[Ed.  Note.— For  other  cases,  see  Oamiahment, 
Dec.  Dig.  g  162.*] 

3.  Gabnishkekt  (I  162*)  —  Aubweb  —  Bvi- 

DBNCE.  - 

As  the  garnishee  disclosed  for  whose  ac- 
count he  held  the  funds,  It  was  Incumbent  up- 
on the  judgment  creditor  to  prove  contradic- 
torily that  the  defendant  (Judgment  debtor)  Is 
the  owner. 
HiIb  was  done. 

[Ed.  Note.— For  other  cases,  see  Oaznishment, 
Dec.  Dig.  fi  162.*] 

(Srllabus  by  tbe  Court) 

Gertlfnarl  to  Court  of  Appeal,  Parish  of 
IberU. 

Oamlshmrat  by  the  Edward  Thompson 
Company  against  W.  J.  Durand.  Judgment 
for  defendant  was  affirmed  by  tbe  Court  of 
Appeal,  and  platntllf  applies  for  certiorari  or 
writ  of  review.  Rule  nisi  recalled,  and  pe- 
tition dismissed. 

Weeks  &  Weeks,  for  applicant.  Burke  ft 
Burke  and  Tentress  J.  Smith,  for  garnishee. 

BBEAUX,  a  J.  This  Is  a  garnishment 
proceeding  Instituted  in  aid  of  the  collection 
of  a  Judgment 

Tbe  case  is  before  us  on  a  writ  of  review. 

In  matter  of  this  writ  of  garnishment.  Inter- 
rogatories were  filed  calling  upon  the  people's 
National  Bank  of  New  Iberia  to  answer  if 
the  defendant,  Walter  J.  Durand,  had  cash 
to  his  credit  in  bank. 

The  answer  of  the  cashier  of  the  bank  was 
that  It  had  no  cash  to  his  credit;  that  there 
is  cash  to  the  credit  of  W.  J.  Durand,  presi- 
dent of  the  Louisiana  Auto  Club,  to  wit,  the 
sum  of  $432.28,  and  also  a  note,  which  the 
bank  holds  as  collatena  security,  for  an 
amount  of  $170.  . 

To  the  end  of  traversing  the  answers  of 
the  garnishee,  plaintiff  ffied  a  motion.  Tbe 
grounds  of  this  motion  were  that  the  funds 
were  W.  J.  Durand's,  and  that  the  company 
of  which  he  asserted  he  is  the  presldoit  was 
a  corporation  in  name  only ;  that  it  bad  no 
existence. 

The  garnishee  interposed  an  exception,  and 
averred  that  the  question  which  plRlntltf 
sought  to  open  in  this  case  could  not  thus  be 
brought  before  the  court;  that  the  bank  beld 
the  money  for  account  of  W.  J.  Durand,  Pres- 
ident, and  not  for  account  of  W.  J.  Durand. 

Although  tbe  court  maintained  this  excep- 
tion on  the  point  Just  stated,  evidence  was 
heard  on  the  rule  to  traverse. 

The  cashier  of  the  bank  testified,  In  support 
of  his  answer  before  mentioned,  that  the 
defendant  opened  an  account  with  it  in  tbe 
name  of  the  Auto  Club,  W.  J.  Durand,  Pres- 
ident; that  the  president  drew  against  the 
account  In  bank  as  president;  that  he,  the 
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cashier,  did  not  hare  authority  to  charge  a 
check  of  defendant  personally  to  the  Loulsi- 
ana  Anto  Club. 

There  were  checks  drawn  by  Durand  per- 
sonally. They  were  charged  to  the  company. 
His  attention  was  called  to  the  fact  that  a 
few  of  these  checks  had  been  signed  by  him 
personally,  and  he  was  advised  that  a  change 
had  been  mode  by  adding  "President"  to  his 
name. 

A  witness  who  sold  electrical  supplies  to 
the  defendant  testified  that  the  entry  in  his 
hooka  was  In  the  name  of  defendant  Indlvld- 
nally.  He  did  not  recall  whether  the  check 
he  received  from  this  defendant  was  signed 
by  him  Individually  or  as  president. 

The  deputy  clerk  of  court  testified  that 
there  was  no  charter  of  Incorporation  record- 
ed and  that  he  knew  nothing  of  an  Incorpo- 
rated Louisiana  Auto  Club. 

Another  witness,  who  had  been  employed 
by  defendant  as  stenographer,  testified  that 
be  obtained  a  judgment  against  the  defend- 
ant personally,  and  recovered  an  amount  due 
bim  for  services  rendered  as  stenographer. 
He  stated  that  when  he  was  employed  de- 
fendant had  mentioned  something  about  "his 
people,"  referring,  as  we  understand,  to  mem- 
bers of  the  Incorporation  in  New  York. 

Another  wltness,.an  attache  of  a  new8pai>er, 
stated  that  be  dealt  with  the  defendant  as 
president  of  the  company. 

We  have  not  found  In  this  testimony  posi- 
tive evidence  of  the  mythical  character  of 
the  corporation,  nor  Is  there  evidence  show- 
ing that  there  ever  was  such  a  corporation. 

As  against  the  garnishee,  it  must  be  made 
to  appear,  in  order  to  recover  a  Judgment, 
that  he  Is  Indebted  to  the  defendant 

The  bank  denies  Indebtedness  to  the  de- 
fendant debtor. 

Wo  are  not  of  the  opinion,  with  the  proof 
before  us,  that  we  should  hold  the  garnish- 
ee's answer  as  nntrue  despite  the  sworn  de- 
ntal. 

It  may  be  that  the  corporation  Is  a  myth- 
ical corporation,  and  that  a  mere  name  was 
used  by  the  depositor.  None  the  less,  the  de- 
posits have  been  made  In  the  name  of  the 
company.  Until  It  is  proven  that  the  name 
is  fictitious,  we  do  not  think  that  the  bank 
should  be  held  liable  as  garnishee. 

The  cashier,  as  before  stated,  testified 
that  the  m<mey  was  deposited  by  the  coin- 
pany. 


The  plaintiff  In  garnishment  contested  the 
answer  of  the  garnishee  as  not  true.  The 
onus  was  with  him  of  proving  indebtedness 
as  charged.  His  claim  Is  that  W.  J.  Durand 
owned  the  amount  The  cashier's  answer  was 
in  the  negative.' 

He  might  have  avoided  making  the  nega- 
tive reply,  but  by  testlfjing  as  he  did,  he  did 
not  thereby  assume  the  burden  of  proof.  It 
stlU  remained  for  the  plaintiff  to  prove  that 
the  defendant  Is  the  debtor,  and  to  prove  all 
that  is  necessary  In  order  to  hold  the  gar- 
nishee. 

The  liability  of  the  garnishee  must  clearly 
appear. 

Until  It  Is  made  evident  that  the  amount 
is  due  by  W.  J.  Durand,  the  liability  does  not 
clearly  appear. 

Moreover,  the  gamlshef  disclosed  in  whose 
name  the  money  was  deposited. 

Plaintiff  did  not  proceed  against  the  as- 
serted party.  It  was  for  plaintiff  to  make 
Durand  a  party  Individually,  and  to  prove 
that  he  is  not  the  president  of  the  company 
of  which  he  asserts  he  Is. 

The  debtor  was  not  placed  under  oath,  as 
be  might  hare  been ;  nor  does  It  appear,  as 
we  are  Informed,  that  the  creditors  went 
far  enough  to  shift  the  onus  of  proof  from 
them  to  the  garnishee. 

We  will  refer  to  decisions  in  other  Juris- 
dictions, not  as  controlling,  but  as  annoan- 
clng  the  rule  r^arding  the  necessity  of  mak* 
Ing  parties. 

The  trustee  who  receives  money  with  no- 
tice that  It  belonged  to  another  Is  not  charge- 
able for  the  money  so  received.  Cram  t. 
Shacfcleton,  64  N.  H.  44,  5  Atl.  T15. 

In  another  decision  It  was  held,  where  the 
evidence  upon  the  disclosure  of  a  garnishee 
shows  that  the  debt  sought  to  be  garnished 
was  payable  to  a  third  person,  and  not  ta 
defendant  In  a  principal  action,  the  disclo- 
sure Itself  is  sufficient  to  protect  the  garnish- 
ee, and  It  devolves  upon  plaintiff  to  bring^ 
In  such  party.  If  he  desires  to  test  the  valid- 
ity of  the  claim.  Mansfield  t.  Stevens,  81 
Minn.  40,  16  N.  W.  465. 

The  right  of  a  party  not  before  the  court 
cannot  be  l^lly  dle^KMed  of.  Brunswick 
Gaslight  Co.  T.  Flanagan,  88  M&  420,  34 
Atl.  2G3. 

For  reasons  assigned,  the  mie  nisi  Is  re- 
called, applicant's  donand  is  denied,  and  its- 
petition  iB  dismissed,  at  Itp  coita. 
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(124  La.) 

No.  17.402. 

LOUISIANA-TEXAS  OIL  &  PIPE  LINE  CO. 
V.  ATLANTA  OIL  &  GAS  CO. 

(Supreme  Coart  of  Louitiana.    Jane  15^  1909. 
Uehearing  Denied  Oct  6»  1909^ 

L  rt^DCES  (I  27*>— LlABILirr  OF  PLEDQEB— 
IlENTAL    VaLUK  of  PBOPEBTT  PLEDGED. 

Tbe  pledgee  of  oil  machinery,  who  has  not 
n<pd  the  same  for  his  own  benefit,  cannot  be 
charged  with  ita  rental  valoe  by  the  pledgor, 
«h(>  lias  failed  to  redeem  it  parsuant  to  con- 
tract. 

[Ed.  Note.— For  other  caaee,  see  Pledges,  Dec 
Dig.  S  2T.*1 

2.  Appeal  and  Ebbob  (J  842*)— Review— 

QuEsriow  OF  Fact. 

Tbe  qnesttoo  of  damages  to  oU  machinery 
vhile  held  in  pledge  ia  an  iaaae  of  fact,  on 
which  the  judgment  below  will  not  be  disturbed, 
unless  clearly  erroneoaa. 

[Ed.  Notfc— For  oUier  eaaea.  see  Appeal  and 
Error.  Cmt  Dig.  U  8S16-83lO;  Dea  Dig.  1 
6*2.*] 

S.  Comuora  (I  819*>— PnFOBKAifOE— Sup- 

PLEirXRTAL  CoNTBACr— DKrAUIiT. 

Wben  a  contract  to  alnk  a  well  to  a  cer- 
tuln  ('"nth  has  been  performed,  and  the  driller 
baa  thereby  earned  the  atipalated  comnensa- 
tion.  his  failure  to  comply  with  a  sapplemental 
contract  to  sink  the  well  deeper  will  not  affect 
the  rii^t  acquired  under  the  prerlona  contract 
tEd.  Note.— For  other  caaea,  see  Contracts, 
Cent  DIs.  H  149»-1507;  Dee.  Dif.  S  819.*] 

(Syllabiw  by  tbe  Coart) 

Appeal  from  First  Jndlclal  District  Court, 
Farlsb  of  Caddo;  A.  J.  Mnrff,  Judges 

Action  by  the  Lonlalana-TexaB  Oil  ft  Pipe 
line  Company  against  the  Atlanta  Oil  ft 
Gas  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Alexander  ft  Wilkinson,  for  appellant 
Hemdon  ft  Berndon,  for  appellee. 

LAND,  J.  Plaintiff  snes  to  rescind  three 
contracts  made  with  tbe  defendant  during 
tbe  year  1906  for  the  piirpose  of  having  its 
lands  exploited  for  oil.  and  for  damages  for 
breach  of  contract,  and  for  depreciation  by 
misuse  and  abuse  of  a  certain  well  -rig  de- 
Uvered  to  defendant  for  tbe  purpose  of  drill- 
ing tor  oil  parsuant  to  the  agreement  be- 
t«'een  the  parties. 

The  defendant  answered  that  It  claimed 
nothing  under  the  contract  of  date  February 
10.  1806,  that  It  had  fully  compiled  with 
the  contract  of  date  Hay  24,  1906,  and  was 
ready  and  willing  to  perform  the  contract 
of  date  December  81,  1906.  For  further  an- 
ts^ defendant  reconvened,  and  prayed  for 
Judgment  declaring  it  to  be  the  owner  of  an 
undivided  half  Intwest  la  the  two  five-acre 
tracts  of  land  described  In  tbe  contract  of 
date  Uay  24,  1006,  and  tor  Judgmoit  for 
$1X00.  with  Intwest  and  attorney  fees,  on 
the  note  of  the  plaintiff  to  the  order  of  tbe 
defendant  and  for  Judgment  preserrlng  all 
of  Its  rights  and  privileges  nnder  the  same 


contract,  and  for  general  rtiltf  In  ths  prem- 
ises. 

There  was  Judgment  In  favor  of  the  plain- 
tiff, annulling  the  first  and  last  contracts, 
and  in  favor  of  tbe  defendant  as  tbe  owner 
of  all  undivided  half  Interest  in  one  of  tbe 
five-acre  tracts,  and  condemning  the  plaintiff 
to  pay  the  amount  of  the  note,  with  interest 
and  attorney  fees.  The  claims  of  the'  de- 
fendant as  to  the  other  tract  and  tbe  oil  well 
rig  are  not  mentioned  In  the  Judgment 

Defwdant  has  appealed,  and  the  plain- 
tiff has  Joined  in  the  appeal,  and  for  answer 
has  prayed  that  tbe  Jnc^ent  below  be  re- 
versed, and  for  Judgment  In  favor  of  the 
platotlff  as  prayed  for  in  tbe  petition. 

On  F^ruaxy  10,  1906,  the  parties  entered 
Into  a  written  contract  by  which  tbe  plain- 
tiff conv^ed  to  defendant  an  undivided  one- 
half  Interest  In  two  certain  five-acre  tracts 
of  land,  and  In  consideration  of  said  trans- 
fer the  defendant  agreed  and  obligated  it- 
self to  continue  tbe  boring  of  a  certain  well, 
'*OId  No.  2,"  then  being  bored  on  the  above- 
deso'Ibed  lands,  to  a  depth  of  2,000  feet  un- 
less oil  In  piling  quantities  should  be  found 
at  a  lesser  d^)th ;  the  defendant  being  made 
tbe  exclusive  Judge  of  sndb  contingency. 
The  parties  agreed  on  certain  stlpnlatlora  Id 
the  event  the  well  developed  Into  an  oil  pro- 
ducer In  paying  quantities.  The  contract  re- 
cited that  the  drilling  macblnoy  then  at  well 
No.  2  was  pledged  to  J.  B.  Reynolds  for  a 
debt  of  the  plaintiff,  and  that  the  lAalntift 
waa  to  secnre  a  lease  of  aald  machlnoy  from 
J.  B.  R^olds  to  the  defendant 

Some  work  was  done  under  this  contract, 
but  It  was  abrogated  by  mutual  consent; 
and  on  May  24,  1906,  tbe  parties  entered  In- 
to another  agreement,  by  whldt  tbe  defend- 
ant agreed  to  sink  «  new  well  on  ime  of  the 
five-acre  tracts  near  old  well  Na  2  to  tbe 
depth  of  IfiOO  feet  at  its  own  expense,  fur^ 
nlshlng  everything  needful  cxc^t  the  well 
rig,  which  was  to  be  fanlshed  tr  the  i^In- 
tlff.  It  was  BtUnilated  that;  wben  said  wdl 
is  completed,  each  of  the  parties  waa  to 
own  one-half  tnterort  In  tbe  well,  ahare  and 
share  alike,  and  that  tbe  parties  were  to  own 
Jolntiy  the  two  live-acre  tracts  of  land,  and 
tbe  well  rig,  Incloding  what  might  be  added 
to  tbe  same  by  the  defendant  It  was  fnr^ 
ther  stipulated  that  any  tix-indi  plplx^  that 
might  be  bought  by  the  defendant  should  not 
be  owned  Jointly,  but  should  rMialn  the 
property  of  the  defendant  nuleas  an  oSl  well 
Is  brought  In  (wbidi  Is  a  ffusber).  In  wUdi 
event  the  aald  pljtlnc  was  to  be  owned  Joint- 
ly by  the  parties.  It  was  further  agreed 
that  the  $1JI00  advanced  by  the  defendant  to 
tbe  plaintiff  was  to  bs  paid  back  before  any 
part  of  the  well  rig  was  delivered  to  the 
plaintiff. 

It  was  further  agreed  that.  If  a  paying 
well  could  be  brought  In  at  a  lesser  depth 
than  1.900  feet  (and  la  not  a  gushed,  the  de- 
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fendant  ehonld  flnlBh  the  well  and  apply 
the  net  proceeds  of  such  well  to  the  Blnking 
of  another  well  on  said  five  acrcB  of  land 
apon  which  well  No.  2  Is  situated  to  a  depth 
of  1,900  feet,  which,  when  completed,  was 
to  be  the  Joint  property  of  the  contractlDg 
parties.  It  was  further  agreed  that,  If  said 
well  was  sunk  on  any  land  other  than  said 
five'  acres,  then  said  land  was  to  be  owned 
Jointly  by  the  parties  to  the  contract 

On  the  same  date  plaintiff  executed  Its 
promissory  note  for  $1,500  to  defendant,  or 
order,  payable  90  days  after  date,  bearing  8 
per  cent  Interest  from  date,  and  stipulating 
10  per  cent,  attorney  fees  In  the  event  the 
note  should  be  placed  In  4be  hands  of  an 
attorney  for  collection,  and  also  another  In- 
Btroment  of  writing,  evidencing  a  pledge  and 
delivery  of  the  well  rig  to  secnre  the  prompt 
payment  of  said  note. 

The  consideration  of  the  note  was  money 
loaned  and  used  in  paying  the  debt  due 
J.  B.  Reynolds  and  redeeming  the  well  rig, 
which  was  delivered  to  the  defendant.  The 
contract  of  May  24,  1906,  was  performed  on 
the  part  of  the  defendant  by  drilling  a  new 
well  to  a  depth  of  1,900  feet.  Tbe  note  was 
not  paid  at  its  maturity  by  tbe  plaintiff  com- 
pany.- 

On  December  81,  1906.  the  parties  ratered 
Into  a  snpplemmtal  contract  whltSi  was  not 
to  affect  or  chuige  the  second  oontract,  but 
was  to  be  a  part  of  the  Bam&  In  the  first 
paragraidi  of  this  supplemental  agreement 
tbe  parties  recognized  tiie  necessity  of  slnk- 
tag  the  weH  deeper  tiian  1,900  f«et  and  of 
Incurring  greatw  expenses  thaii  were  at  first 
antidpated  U  oil  In  paying  quantity  Iras  to 
be  stmdL  It  was  agreed  Oiat  if  the  defend- 
ant should  succeed  In  bringing  in  a  good 
producing  oU  w^,  tbe  plaintiff  would  make 
to  defendant  certain  "donaUons"  (so  called), 
consisting  of  one-third  Interest  In  a  pipe  line 
to  be  constmcted  out  of  the  first  rerennes  de- 
rived from  the  satd  wdl.  It  was  farther 
stipulated  that  the  next  revennes  received 
from  Boch  well  should  be  nsed  In  drilling 
another  w^  on  lands  of  another  oil  cor- 
poration, eta 

The  defendant  sank  the  weH  covered  by 
tbe  second  contract  to  a  depth  of  2,202  feet 
without  striking  oil,  and  then  suspended  fur- 
ther operations,  after  expending  about  $1S,- 
000  in  the  enterprise. 

We  agree  with  the  trial  Judge  that  the 
contract  of  Hay  SI,  1906,  was  fnlly  per- 
formed by  tbe  defendant  by  sinking  the  well 
to  the  depth  of  1.900  feet,  and  that  the  de- 
fendant thereby  became  tbe  Joint  owner  with 
plaintiff  of  the  two  fire-acre  tracts  ot  land 
and  the  well  rig  described  In  tbe  contract 
The  trial  Judge  seems,  by  orerslgbt  to  have 
omitted  including  one  of  the  tracts  and  the 


well  rig  in  his  decree  in  favor  of  tbe  defend- 
ant. The  contention  of  plaintiff  that  the 
compensation  of  the  defendant  under  said 
contract  was  conditioned  on  the  striking  of 
oil  is  without  merit  Defendant  was  bound 
by  the  terms  of  the  agreement  to  sink  the 
well  to  a  depth  of  1,900  feet  and  nothing 
more.  The  contract  of  December  81.  1006, 
by  stipulating  an  additional  consideration 
for  the  sinking  of  the  well  beyond  the  depth 
of  1,900  feet,  confirms  the  conclusion  that 
tbe  prior  contract  had  been  performed  and 
the  specified  consideration  earned  by  defend- 
ant In  a  resolution  adopted  October  8, 
1907,  the  board  of  directors  of  plalntlflf  cor- 
poration confined  its  claim  to  one-half  In- 
terest in  the  machinery  and  one-half  Inters 
est  in  the  land  In  question. 

As  to  the  damages  claimed  for  the  use 
and  abuse  of  the  well  rig,  it  is  to  be  noted, 
flnt  that  the  defendant  is  the  Joint  owner 
of  the  same;  and,  second,  that  defendant 
holds  plaintiff's  interest  therein  In  pledge  to 
secure  tbe  payment  of  the  note  for  $1,500. 
Defendant,  having  a  legal  right  to  retain 
possession  of  the  well  rig,  cannot  be  charged 
with  hire.  PlalntlfiF's  remedy  was  to  pay 
the  note  and  retake  possession.  - 

We '  agree  with  the  trial  Judge  that  the 
erldenee  as  a  whole  does  not  sbow  that  the 
vrdl  rig  has  depredated  In  value  throi^h 
the  n^lect  of  the  defiendant  The  well  rig 
was  a  second-band  affair  whm  delivered  to 
the  defendant,  and  some  parts  were  defect- 
ive and  some  were  mlBslng.  'Dtfendant  has 
spent  a  considerable  sum  in  repairs  and  re- 
pladng  portions  of  the  inachinCTy.  and' seems 
to  have  exerdsed  tbe  usual  care  bestowed  <m 
well  rigs  operating  In  oil  fields. 

We  think  plalntlfl:.  having  succeeded  In 
annulling  the  last  contract  is  entlUed  to 
costs  on  the  main  demand,  and  shonld  be 
condemned  to  pay  the  costs  of  the  reconven- 
tional  demand. 

It  is  thmfore  ordered  that  the  Judgment 
below  be  amended,  by  recognizing  the  de- 
fendant as  Joint  owner  with  the  plaintiff 
of  the  5  acres  d  land  out  of  the  S.  A.  Wad- 
kins  160-acre  tract,  as  described  In  a  deed 
recorded  in  the  of&co  of  the  recorder  of  Cad- 
do parish.  La.,  In  Book  41  of  Conv^ances, 
page  27,  and  in  the  contract  of  May  24, 
1906,  and  also  by  recognizing  that  the  de- 
fendant iB  Joint  owner  with  the  plaintiff  of 
the  well  rig  and  additions  thereto  described 
in  the  said  contract  of  May  24,  1006,  and  by 
decreeing  that  tbe  defendant  pay  the  costs 
below  of  the  main  demand,  and  that  the 
plaintiff  pay  tbe  costs  below  of  the  reconven- 
tlonal  demand;  and  it  is  further  ordered 
that  as  thns  amended,  the  Judgment  ap- 
pealed from  be  affirmed,  and  that  the  costs 
of  appeal  be  paid  one-half  by  each  party. 
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(124  I^)  - 

Mo.  17,18ab 
GUBIiBr  T.  CITT  OF  NEW  ORLEANS. 
<Sniffeme  Gonrt  of  LoaisiaDa.   Jane  14,  1909.) 

1.  HUZrXCIPU.  C(»PORATIONS  (H  292,  294. 
330*)  —  Stbket  Pavkmknt  —  Chastbb  Kk- 
QuiRKMBHis— Compliance  With. 

Charter  of  New  Orleans  (Acts  1896,  p.  46, 
No.  45).  as  amended  b;  Acts  IV^  p.  430.  No. 
219.  pioridiDc  that,  where  the  cost  of  pavement 
is  to  fall  in  part  on  property  owners,  it  can 
be  ordered  obIt  whm  petitioned  for^  and  that 
such  owners  snail  have  the  right  to  prescribe 
what  kind  of  pavement  shall  be  used,  and  that 
the  petition  mnst  be  published  daring  four  weeks 
and  the  work  done  ay  contract  awarded  to  the 
lowest  bidder  after  adveitisement,  must  be  strict- 
ly observed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
i'orpoiations.  Cent.  Dip.  jj  768,  787,  854,  855; 
I>cc.  Dig.  iS  202.  294,  830.*] 

S.  Municipal  Cobpobations  (S  294*)— Stbeet 

rAVEMENT^PUBLlCATlON  OF  PETITION. 

A  street  pavement  i>etitioo  asking  that  the 
pavement  be  "with  rock  asphalt,  pitch  asphalt, 
or  bituiithic"  was  so  published,  bnt  placed,  how- 
ever, under  an  official  caption  waicb  stated, 
both  in  its  headlines  and  oody.  that  the  pav- 
ing was  to  be  with  asphalt,  so  that  any  one 
-who  assamed  that  the  caption  correctly  stated 
the  nature  of  the  petition  and  read  it  only 
would  have  been  misled'  into  the  belief  that  the 
paving  was  to  be  with  asphalt,  and  not  noti- 
ced of  the  intention  to  make  it  of  bitnllthie. 
fields  that  the  pubIlcatI<Mi  of  the  petition  nn- 
der  such  a  misleading  caption  was  not  a  com- 

Eliance  with  the  law  requiring  the  jietition  to 
e  publisbed. 

[E^  Note.— Por  other  r&sca.  see  Municipal 
gyrations.  Cent  Dig.  9  787;   Dec.  Dig.  S 

8.  Municipal  Cobpobationb  (f  S19*>— Stbeet 
Pavement— Estoppel  or  Pbopertt  Owneb 
TO  Object. 

An  abutting  owner  who  petitioned  that 
pavement  be  with'  rock  asphalt,  pitch  asphalt, 
or  bituiithic  is  estopped  to  restrain  the  city 
from  contracting  for  bituiithic  on  the  theory  that 
as  it  is  a  patented  psvement,  and  requires  the 
use  of  materials  protected  by  trade-nlarks,  there 
conid  be  no  competition  in  bidding  on  the  con- 
tract. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corpoiatloiia,  Cent  Dig.  |  688;  Dec.  Dig.  i 
819.*] 

4.  Abatement  ano  Rbvitai.  (1  84*)— Waiveb 

OP  Question  or  Abatement. 

The  guestioQ  whether  a  suit  has  or  has 
not  abated  is  waived  by  filing  an  exception  of 
no  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Cent.  Dig.  tS  507-510;  Dec.  Dig. 
184.*] 

0.  Abatement  and  Revival  ({  52*}— Death 
OF  Plaintiff^Personal  Suit. 

A  suit  by  an  abutting  owner  to  enjoin  a 
city  from  entering  into  a  paving  contract  is 
not  purely  {wrsonal  so  as  to  abate  with  his 
death,  bnt  being  to  protect  the  property,  and  it 
having  pMsed  to  his  legal  representatives,  they 
have  precisely  tba  same  right  to  maintam  the 
suit. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival*  Cent  Dig.  H  248-254;  Dec.  Dig. 
i  52.*] 

6i.  ErxEcnroBB  and  Adhinibtbatobs  ({  488*)— 
Actions— Right  to  Maintain. 

Until  the  heirs  have  come  forward  snd  ac- 
cepted the  succession  and  taken  charge  of  it 
they  could  not  undertake  to  represent  it,  and 


have  not  alone  the  quality  to  stand  in  judg- 
ment in  a  suit  as  an  abutting  owner  and  tax- 
payer to  restrain  the  dty  from  entering  into  a 
paving  contract,  bnt  tbe  testamentary  execntor 
18  the  proper  person  to  lepresent  the  succes* 
sion. 

[Ed.  Note.— For  otJier  caaes,  sea  Bxecutoia  and 
Administrators,  Cent.  Dig.  |  1772:  Dec.  Dig. 
t  438.*] 

7.  Abatement  and  Revxtai.  (|  45*)— Gbouhdb 

or  Abatement, 

Pending  an  appeal  in  a  suit  to  restrain  a 
city  from  entering  into  a  paving  contract,  the 
succession  of  plaintiff,  who  died  before  answer 
filed,  was  closed,  and  the  property  tamed  over 
to  his  heirs,  and  his  executor,  who  had  been 
made  a  party  to  the  suit,  discharged.  Held, 
that  the  contention  by  the  heirs,  who  made 
themselves  parties  to  the  suit  and  objected  that 
it  abated  by  the  executor's  discharge,  was  not 
sustainable. 

[Ed.  Nota.— For  other  oases,  see  Abatement 
and  Revival.  Cent  Dig.  SI  238.  284;  Dea  Dig. 
S  45.*] 

Appeal  from  Civil  District  Court.  Parish 
of  Orleans;  Joho  St  Paul,  Judge. 

Action  by  Uewes  T.  Gurley  against  tbe 
City  of  New  Orleans  for  an  iDjunctlou.  Judg- 
ment '  for  defendant,  and  plaintiff  appeals. 
Judgment  get  asld^  and  Injunctloii  made  p^ 
emptory. 

Dmegre  ft  Blair,  for  appellant  H.  G. 
Dnpre,  Acting  City  Atty.,  for  appellee.  J. 
C  Heiu-iQnes,  amlciu  cnrlse. 

PROTOSTT,  J.  Plalntlfl.  In  bis  double 
capadtr  of  property  owner  on  St  Cbarles 
street.  In  this  dty,  and  taxpayer  In  this  dty, 
has  oijolned  tbe  mayor  from  ei)teriss  Into 
a  certain  contract  wltb  tiie  Soudiem  Blta- 
lltbic  Company  for  tbe  paving  of  that  street 
Tbe  grounds  of  tbe  Injunction  are,  flrst,  tbat 
tbe  petlti(m  of  property  ownos  asking  ft>r 
tbe  paving  was  not  published  as  required  by 
law;  second,  tbat  the  ordinance  providing 
tor  tbe  letting  of  said  contract  provides  for 
a  dUTerent  kind  of  pavement  firom  tbat  speci- 
fied in  the  petition  of  proper^  owners  as 
published;  and,  third,  that  said  Ordinance 
provides  for  tbe  letting  of  said  contract  In  a 
manner  Ttolatlve  of  tbe  law  which  requires 
such  contracts  to  be  let  to  the  lowest  bid- 
der after  advwtlaement.  In  that  tbe  pave- 
ment in  guestloa  Is  a  patented  pavement 
and  requires  the  use  of  materials  protected 
by  trade-marks,  and  hence  there  can  be  no 
competition  in  the  bidding  on  said  contract 

In  New  Orleans,  when  tbe  cost  of  tbe 
pavement  li  not  to  be  borne  exdnslvely  by 
the  city,  but  Is  to  fall  in  part  on  the  prop- 
erty owners  along  tbe  street  to  be  paved, 
the  paving  can  be  ordered  only  when  peti- 
tioned for  by  one-fonrth  of  the  property  own- 
ers, and  tbe  property  owners  have  tbe  right 
to  prescribe  what  kind  of  pavement  shall 
be  used ;  and  this  petition  must  be  publlBhed 
during  four  weeks,  and  the  work  mnst  be 
done  by  contract  awarded  to  the  lowest  bid- 
der after  advertisement  All  this  is  prescrib- 
ed by  the  city  charter  (Acts  1896.  p.  4^  No. 
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46),  as  amended  hj  No.  215,  p.  430,  Acts  1902, 
and  the  settled  jurisprudence  of  thia  court 
Is  that  all  these  formalities  must  be  strictly 
observed.  Barber  Asphalt  Co.  t.  Watt,  51 
La.  Ann.  1345,  26  South.  TO. 

In  the  present  instance,  the  deceased  was 
one  of  the  signers  of  the  petition  of  prop- 
erty owners.  The  petition  asked  that  the 
paving  be  "with  rock  asphalt,  pitch  asphalt, 
or  bltuJithlc,"  and  It  was  published  as  writ- 
ten. But  in  the  publication  it  appeared  un- 
der an  official  caption  which  explained  its 
nature,  and  called  upon  the  property  own- 
era  along  the  street  to  come  forward  and 
make  known  their  objection  to  the  proposed 
paving.  If  any  they  had ;  and  this  caption 
stated  that  the  paving  was  to  be'  with  as- 
phalt It  so  stated  both  in  its  title  or  head 
lines  and  in  its  body.  So  that  any  one  who 
assumed  that  this  caption  correctly  stated 
the  nature  of  the  petition  and  contented 
himself  with  reading  only  it  would  have  been 
misled  into  the  belief  that  the  proposed  pav- 
ing was  to  be  with  asphalt,  and  would  not 
have  been  notified  of  ttie  intention  to  make 
It  of  bltullthic. 

The  case  was  disposed  of  In  the  lower 
court  on  an  exception  of  no  cause  of  action, 
which  was  sustained. 

We  think  that  the  publishing  of  the  peti- 
tion under  such  a  misleading  caption  was 
not  a  compliance  with  the  law  requiring  the 
ptitltloo  to  be  published.  The  object  of  the 
publication  la  to  give  notice  of  the  kind  of 
jwvemoit  proi>osed  to  be  used,  and  the  prop- 
erty owners  along  thla  street  would  have  had 
the  perfect  right  to  aasnme  that  the  nature 
of  the  petition  wqs  correctly  stated  in  the 
caption,  and  not  have  read  the  petition 
self.  ETspecially  that  this  caption  wkb  an 
official  document  duly  signed  by  the  iSerk  of 
the  city  council. 

The  petition,  therefore,  showB  a  caose  of 
action  Id  bo  far  as  based  on  want  of  publica- 
tion :  hut  it  does  not  show  a  cause  of  action 
in  so  far  as  based  on  tbe  patented  character 
of  bltulltblc.  The  deceased  could  not  bare 
been  allowed  to  «ijoin  the  city  from  a  course 
of  action  which  it  bad  adopted  on  bis  own 
petition.  He  prayed  tlwt  tbe  pavMuent  be 
"Wltb  rock  saplialt,  pltcb  asphalt,  or  bitn- 
litblc,"  and  tiie  city  adopted  bitollthic.  He 
and  bla  legal  rcprosentatlTea  are  estopped 
in  the  premlsM. 

In  tbla  court  tbe  d^endtnt  hat  raised 
qMstlona  wliich  wwe  not  passed  on  by  tbe 
lower  conrt  Tine  we  now  proceed  to  ocm- 
■Ider. 


The  plaintiff  died  before  answer  filed,  and 
his  dative  testamentary  executor  was  made 
a  party  to  the  suit  Defendant  contends 
that  by  the  death  of  plaintiff  the  suit  abated, 
because  under  article  21,  Code  Prac,  a  suit 
abates  "where  either  party  dies  before  an- 
swer filed";  and,  secondly,  because  the  ac- 
tion is  personal,  and,  under  the  maxim,  "Ac- 
tio personalis  moritur  cum  persona,"  dies 
with  the  plaintiff. 

An  exception  of  no  cause  of  action  does 
not  deny  that  there  is  a  demand  or  suit 
in  court  which  the  defendant  is  Iwund  to 
answer.  On  the  contrary,  the  defendant  by 
joining  Issue  on  the  question  of  whether  or 
not  the  petition  shows  a  cause  of  action, 
in  other  words,  by  joining  issne  on  the  legal 
rights  of  the  plaintiff  as  exhibited  In  the 
petition,  practically  admits  that  the  snlt  la 
in  court — that  is  to  say,  admits  that  tbe 
suit  has  not  abated.  Therefore  the  guestloD 
of  whether  tbe  suit  has  or  not  abated  Is  one 
which  is  waived  by  the  flUng  of  an  exception 
of  no  Cause  of  action. 

The  contention  that  this  salt  was  purely 
personal  to  the  deceased  Is,  we  take  It,  not 
made  seriously.  The  object  of  this  salt  be- 
ing to  protect  the  property,  and  the  property 
having  passed  to  tbe  legal  r^reeentatlves  of 
the  deceased,  these  legal  representatives  clear- 
ly have  precisely  the  same  right  to  maintain 
the  snlt  that  the  deceased  bad. 

Next,  def^dant  contends  that  tbe  testa- 
mentary necutor  had  no  quality  to  stand  In 
judgment  In  this  suit;  that  the  legal  heirs 
alone  bad  such  quality.  But  plainly  tbe 
proper  person  to  represent  the  succesalon  In 
any  suit  in  which  It  may  be  interested  is 
the  officer  appointed  by  law  to  have  charge 
and  care  of  It  The  heirs  could  not  under- 
take to  represent  It  until  they  bad  come  for- 
ward and  accepted  it  and  taken  cbai^  of 
It   As  obsrared  In  plaintiff's  britf : 

"Tbe  books  are  fall  of  salts  broagbt  by  ad- 
ministrators and  execatotB  for  the  protection  of 
the  property  In  their  cbargt,**  Woodward  t. 
Thomas,  88  Im.  Ann.  238. 

Since  Uie  case  bas  bew  In  ttis  eoort  tbe 
succession  of  the  deceased  bas  been  (dosed, 
and  the  proper^  tamed  orer  to  Us  heirs, 
and  the  executor  dlscha^ed.  The  heirs 
hare  been  made  themselTCs  parties  to  tbe 
suit,  and  objection  is  now  made  that  tbe 
suit  abated  by  tbe  dlBCbaege  of  tbe  executor. 
This  contention  can  hardly  be  snious. 

The  judgment  aivealed  from  Is  set  aalde^ 
and  the  injunction  herein  ]■  mtde  perempto- 
ry, at  defendant's  cost. 
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FLORIDA  HOME  INS.  CO.  r.  BOZEMAN. 

(Supreme  Coart  o{  Florida,  Division  B.  Jane 
11,  190B.  Headnote  FUed  Oct.  11,  1909.) 

ELEcnon  of  Remedies  (S  3*)— What  Coh- 

6T1TUTEB. 

Where  an  iuBiirsnce  company,  as  defend- 
ant to  a  bill  in  equity  filed  aiAlnst  it  for  ret- 
onnation  and  correction  of  an  alleged  mistake 

in  a  policy  of  fire  insurance  iasned  by  it,  in- 
terpoees  a  plea  to  such  bill,  alleging  that  the 
complatnaot  had  already  institnted  his  suit  at 
law  upon  such  policy,  claimiag  recovery  thereon 
In  the  form  that  the  tame  was  written,  and  that 
•uch  suit  at  law  was  still  pending,  and  that 
complaiTiaat  had  thereby  elected  to  stand  upon 
said  cootract  as  written,  and  was  thereby  lor- 
erer  precluded  and  estopped  from  maintaining 
a  suit  for  reformation  of  such  policy,  such  plea 
is  properly  overroled,  when  it  appears'  to  the 
chancellor  at  the  hearing  thereof  that  the  al- 
leged suit  at  law  by  the  complaluaDt  was  not 
upon  the  policy  as  the  same  was  written,  but 
that  8U(^  policy  was  declared  upon  In  such  suit 
at  law  in  the  form  that  such  bill  for  reformation 
sought  to  make  it  bear.  In  such  a  case  there  Is 
no  inconsistency  between  the  two  remedies; 
the  suit  in  equity  for  reformation  bailee  an- 
cillary to  and  in  aid  of  the  suit  at  law  upon 
the  policy  sought  to  be  reformed. 

[EM.  Note— For  other  cases,  see  Election  of 
Remedies.  Cent.  Dig.  S  3;  Dec.  Dig.  {  3.*] 

(Syllabos  by  the  Court) 

Appeal  ttom  Circuit  Court,  Galbonn  Coun- 
ty; John  W.  Malone,  Judge. 

BUI  by  J.  J.  Bozemau  against  the  Florida 
Home  Insurance  Company.  Decree  for  com- 
plainant.   Defendant  appeals.  AfiQrmed. 

LIddon  ft  Carter,  for  appellant  CaUionn 
A  Campbell.  Cor  aiqiellee. 

TAYLOR,  J.  The  appellee,  Bozeman,  as 
complainant  Iwlow,  filed  his  bill  In  equity  in 
the  circuit  court  of  Calhoun  county  against 
the  appellant,  as  defendant  below,  alleg- 
ing an  existent  mistake  in  a  policy  of  fire 
Insurance  Issued  to  him  by  the  defendant 
company  whereby  $600  of  the  amount  assur- 
ed by  such  policy  was  therein  by  Inadver- 
tence and  mistake  placed  npou  store  fixtures 
and  furniture,  Including  one  iron  safe,  when 
In  fact  It  was  Intended  by  the  Insurer  and 
the  Insured  that  said  $000  should  be  placed 
upon  and  should  cover  the  complainant's 
two-story  shiugle-roof  building  situated  on 
the  west  side  of  Pear  street,  on  block  6  of 
lot  9  la  tbe  town  of  Blountstown,  in  said 
county  of  Calhoun,  and  said  bill  prayed  a 
reformation  of  said  insurance  policy,  so  as 
to  correct  such  mistake,  and  for  general  re- 
lief. The  defendant  demurred  to  this  bill 
for  want  of  equity.  This  demurrer  was 
oTermled.  whereupon  the  defendant  tiled  a 
plea  to  the  bill,  alleging  that  prior  to  the 
filing  of  said  bill  tbe  complainant  had  Insti- 
tuted his  suit  at  law  in  the  drcait  court  of 
Calhoun  county  against  defendant  for  re- 
covery upon  said  policy  as  the  same  was 


written,  and  that  said  salt  at  law  was  still 
pending  and  progressing  and  has  prosreased 
to  the  extent  tiiat  a  demurrer  to  the  declara- 
tion has  been  filed,  argued,  and  overruled, 
and  defendant  has  filed  a  plea  denying  lia- 
bility of  defendant  upon  such  poUcy.  and 
that  by  the  Institution  of  such  suit  at  law 
complainant  has  elected  to  stand  upon  said 
contract  as  written,  and  Is  forerer  preclud- 
ed, estopped,  and  barred  from  maintaining 
this  suit  for  r^ormatlon  of  audi  policy.  At 
the  hairing  on  thte  plea  the  declaration  in 
sudi  suit  at  law  was  exhibited  to  sustain 
the  defiendant's  plea,  and  such  declaration 
shows  upon  its  face  that  the  policy  as  writ- 
ten was  not  declared  on  therein;  but  the 
cause  of  action  declared  on  therein  la  the 
policy  of  insurance  as  the  same  la  by  tbe 
bill  herein  sought  to  be  corrected  anA  re- 
formed. At  tbe  hearing  on  andh  plea  the 
same  was  overruled,  and  from  this  order 
the  defendant  company  has  taken  thla  ap* 
peal,  and  assigns  such  order  to  be  wror. 

There  was  no  error  here.  Tbe  complainant 
did  not  In  his  suit  at  law  declare  upon  the 
policy  as  the  same  was  wrlttoi,  but  declared 
upon  It  in  the  form  that  in  his  bill  herein  he 
claims  It  should  have  been  written,  and  in 
the  form  that  he  ae^s  hy  bis  bill  herein  to 
make  it  bear. 

In  tbe  case  of  Lansing  v.  Commercial 
Union  Assurance  Ca,  4  Neb.  (Unof.)  140,  03 
N.  W.  736,  it  was  held  In  effect  that  there 
was  no  inconsisten(7  between  a  pending  ac- 
tion at  law  upon  a  contract  and  an  ancil- 
lary suit  In  equity  brought  to  coi-rect  or  re- 
form the  contract  sued  on  in  the  suit  at  law 
for  mistake  therein.  15  Cyc.  259.  It  would 
be  best  for  tbe  complainant  in  bis  bill  to  set 
forth  his  pending  suit  at  law  on  tbe  policy, 
and  to  pray  therein  that  the  prosecution  of 
such  suit  at  law  be  stayed  until  such  refor- 
mation, as  was  done  in  the  Lansing  Case, 
supra. 

Id  the  case  of  American  Process  Co.  v. 
Florida  White  Pressed  Brick  Co.  (Fla.)  47 
South.  942,  It  Is  held  that:  "Whether  coexls- 
teut  remedies  are  incouslstent  is  to  be  deter- 
mined by  a  consideration  of  tbe  relation  of 
the  parties  with  reference  to  the  right  sought 
to  be  enforced  as  asserted  in  the  pleadlngs."- 

We  do  not  think  that  there  Is  any  Incon- 
sistency between  the  two  suits  under  dlsi- 
cussloD,  but,  on  the  contrary,  that  they  are 
perfectly  consistent  with  each  other;  tbe  eq- 
uity suit  for  reformation  of  tbe  contract  sued 
upon  In  the  suit  at  law  being  ancillary  (o 
and  In  aid  of  the  latter. 

The  order  appealed  from  in  said  cause  Is 
hereby  affirmed,  at  tbe  cost  of  tbe  appellant 

HOCEER  and  PARKHILL,  JJ.,  concur. 

WHITFIEIJ>,  C  J.,  and  SHACKLEFORD 

and  COCKRELL,  JJ.,  concur  In  tbe  oplulon. 
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PENSACX>LA  BANK  &  TRUST  CO.  v.  NA- 
TIONAL BANK  OF  ST.  PETBBSBUBO. 
(SnpreoM  Oonrt  of  Florida.  Jon«  2S,  1900. 
HeadDOte  Filed  Oct  11, 1900.) 

Appeal  and  Ebbob  (H  06,  133*)  —  Dkcisiohb 

BSTDEWAAU  — IttOBSBITr  OT  FXHAL  JUDG- 

Under  the  provlsioiiB  of  sectiOD  JC&i,  Gen. 
St.  1906,  writs  of  error  lie  ODly  from  final  judg- 
ments; and  where  there  is  no  final  judgment 
in  a  cause  brought  to  the  appellate  court  for 
review  by  writ  oi  error,  such  cause  will  be  dis* 
mijsed  by  the  court  ez  proprio  motu. 

[EA.  Note.--For  other  cases,  see  Appeal  and 
Enon  Omt  Dig.  H  329.  887;  Dee.  Dig.  H  ^ 
188.*] 

(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Circuit  Court,  Hills' 
borough  County;  Joseph  B.  Wall,  Judge. 

Actlou  by  the  National  Bank  of  St  Peters- 
burg against  the  Pensacola  Bank  &' Trust 
Company.  Judgment  for  plaintiff,  and  dft- 
fendant  brings  emr.  Dlamlssed. 

Bloont  ft  Blount  ft  Garter,  for  plaintiff 
In  error.  P.  O.  Knight  and  C.  0.  WUtaker, 
for  defendant  In  error. 

PER  CURIAM.  This  cause  being  taken 
up  In  Its  regular  order  for  final  disposition, 
the  court  finds  In  the  record  the  following 
entry  for  a  Judgment  In  the  cause  immedi- 
ately following  the  verdict  of  the  Jury  find< 
ing  for  the  defendant: 

"Whereupon  it  Is  ordered  that  judgment 
is  rendered  for  the  defendant,  and  that  the 
defendant  do  have  and  recover  of  and  from 
the  plaintiff  Its  costs  In  this  behalf  expend- 
ed, to  be  taxed  by  the  clerk,  now  assessed 
at  one  hundred  and  sixty-four  >Viito  dol- 
lars." 

SecUon  1091,  Gen.  St.  1906.  provides  that 
writs  of  error  diall  lie  only  from  final  Judg- 
ments. 

The  quoted  entry  in  this  cause  Is  not  such 
a  final  judgment  as  will  support  a  writ  of 
error.  No  Issue  between  the  parties  in  the 
cause  Is  adjudicated  or  finally  disposed  of 
thereby.  It  does  not  adjudge  that  the  plain- 
tiff take  nothing  by  bis  plaint,  nor  does  it 
adjudge  that  the  defendant  be  discharged, 
or  go  hence  without  day.  At  best,  it  is  an 
order  for  the  entry  of  a  judgment  In  favor 
of  the  defendant,  and  an  adjudication  lu  his 
favor  for  costs.  Hall  v.  Patterson,  ^  Pia. 
353,  33  South.  982;   Mitchell  v.  St  Peters- 


burg ft  a.  Ry.  Co.  (FlaO  47  Soutb.  7M;  Dal- 
mm  T.  Sancbei  (Fla.)  47  Sooth.  871,  and 
cases  cited. 

There  being  no  final  jndement  in  the 
canse.  the  writ  of  error  most  be,  and  is 
hereby,  dismissed,  at  the  cost  of  tlie  plain- 
tiff In  error.  AU  concur. 


LOUISVILLB  ft  N.  R.  CO.  r.  BERRT. 
(Supreme  Coart  of  Florida.  Division  B.  June 

9.  1909:   Headnote  FUed  Oct  11,  1009.) 
Appeal  amu  Ebbob  (j  66*)— Disuissai^— Fi- 
nal Jddoment— Necessitt. 

Under  the  provisions  of  section  1691  of 
the  General  Statutes  of  1900,  writs  of  error 
lie  only  from  final  judgments  and  from  orders 
grantiog  new  trials;  and  when  a  transcript 
of  record,  carried  by  writ  of  error  to  the  ap- 
pellate court  for  review,  fails  to  show  a  final 
judgment  in  the  cause,  such  writ  of  error  will  be 
aiamissed  by  the  court  ex  proprio  motu. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {  829;  Dec.  Dig.  f  Oa*] 

(Syllabus  by  the  ConrtJ 

Error  to  Circuit  Court,  Escambia  County; 
J.  B.  Wolfe,  Judge. 

Action  by  W.  J.  Berry  against  the  Louis- 
ville &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Dismissed. 

Bloimt  ft  Blount  ft  Garter,  tor  plaintiff  in 
emn-.  Avery  ft  Avery,  tor  defendant  in  tr- 

TOT, 

TAYLOR,  J.  In  this  cause  the  record 
brought  here  on  writ  of  error  exhibits  a  ver- 
dict of  a  Jury  in  favor  of  Berry,  the  plain- 
tiff below,  against  the  plaintiff  in  error,  who 
was  defendant  below;  but  the  record  falla 
to  show  that  any  final  Judgment  was  ever 
rendered  on  this  verdict  by  the  court  below. 

Section  1691  of  the  General  Statutes  of 
1906  provides  that:  "Writs  of  error  shall 
Ue  only  from  final  judgments,  except  as 
specified  In  section  1695."  The  last-named 
section  provides  for  writs  of  error  to  review 
orders  granting  new  trials.  The  writ  of  er- 
ror herein  must  therefore  be,  and  Is  hereby, 
dismissed  at  tbe  cost  of  the  plaintiff  In  er- 
ror. 

HOOKER  and  PARKHILL,  JJ.,  concur. 

WHITFIELD.  C.  J.,  and  SHACKLEFORD 
and  COCKRELL,  JJ..  concur  In  the  opinion. 


•For  otber  easM  ns  smma  toplo  sad  ■•etio&  NUUBBR  In  Dee.  A  Am.  X>l|s.  1907  to  data,  A  R^rUr  Xndans 


Digitized  by 


BOTHAMLT 


r.  QUBAL. 


415 


BOTHAMLT  et  nx.  t.  QUEAL. 
(Snpreme  Cooit  of  Florida,  Dlvisioa  A.  Jane 
29,  1909.    HeadQOtes  Hied  Oct  11,  1909.) 

1.  Afpeax.  and  Ebbob  (8  1009*)— Revuw— 

FlIfDINO  or  GHAnCELIX>S. 

The  finding  of  a  chancellor  that  an  agent 
eommitted  a  fraud  apon  his  priDCipal  will  not 
be  disturbed,  when  snpportcd  by  the  evidence, 
especialljr  when  the  defense  in  evidence  differs 
from  that  pleaded  by  the  agent 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-8978;  Dec.  Dig.  i 
1009*] 

2.  JtTDOMENT  (5  286*)— BKTBT  — MlBPBIBIOir 

or  Clerk. 

The  act  of  the  clerk  in  enterinE  Judgment 
for  costs  pro  forma  against  husband  and  wife, 
when  directed  specifically  by  tht  court  to  enter 
the  judgment  against  the  husband  alone,  is  a 
•elf-correcting  miBprision. 

(Ed.  Mote.— For  other  cases,  see  Judgment. 
Cent  Dig.  f  063;  Dee.  Dig.  S  286.*] 

(SyUaboB  bj  the  Court; 

Appeal  from  Circuit  Courts  Tolnsla  Comi- 
ty;  Minor  S.  Jones,  Judge. 

BUI  by  J.  'H.  Queal  against  WUUant  Both- 
unly  and  wife.  Decree  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

niomas  E.  Wilson,  for  appeUanti.  Mas- 
■GT  St  Wailow,  for  app^ee. 

GOCERELL,  J.  This  is  a  bUl  by  Queal 
against  Bothamly  and  wife,  setting  up  the 
»cln8lTe  employment  of  Bothamly  to  locate 
cypress  lands  for  the  complainant,  the  pur- 
chase during  the  employment  by  Bothamly 
in  the  name  of  his  wife  of  certain  cypress 
UiDds  from  the  state,  and  praying  that  the 
wife  be  declared  to  hold  the  title  to  these 
lands  in  trust  for  Queal.  The  separate  an- 
swers of  Bothamly  and  wife  aver  in  effect 
that  the  lands  were  purchased  with  the 
wife's  money  and  were  located  by  her 
through  another  agent  while  Bothamly  was 
noder  his  employment  locating  lands  for 
Queal  in  mother  part  of  the  state.  Testi- 
mony was  taken,  and  there  was  decree  for 
the  ctnnpUilnant 


The  evidence  having  disclosed  that  Both- 
amly personally  conducted  the  n^tlations 
for  the  purchase  of  the  lands  from  the  state, 
sending  his  own  check  in  payment,  and  di- 
recting first  that  the  deeds  be  made  to  one 
William  Laws  and  then  changli^  to  Mrs. 
Bothamly,  and  that  her  alleged  agent  was 
employed  by  Queal  through  Bothamly,  the 
defense  shifted  and  contradicts  the  answer; 
It  being  then  claimed  that  the  location  oc- 
curred several  weeks  prior  to  the  Inception 
of  the  employment 

No  attempt  Is  made  to  explain  the  dis- 
crepancy between  the  defense  as  pleaded 
and  Its  abandonment  and  the  change  of 
front  as  presented  in  th&  evidence,  and  we 
are  impressed  with  the  thought  that  it  was 
caused  only  by  the  exigencies  of  the  casa 
The  good  faith  required  of  agents  towards 
their  principals,  the  length  of  time  between 
the  supposed  location  and  the  attempt  to 
get  the  state's  deed  for  lands  known  1^^ 
Bothamly  to  be  readily  salable  for  many 
times  the  purchase  pMce,  bis  cmicealmait 
and  absence  of  candor  in  failing  to  dfsclos» 
the  owner's  name  when  the  lands  were  final- 
ly ^own  to  Qneal,  tte  iiaylnc  for  the  prop- 
erty wlUi  his  own  money  and  having  the 
deed  made  out  to  his  wlfe^  even  thou^ 
there  be  evidence  that  he  was  in  her  debt, 
and  other  suspicious  circumstances  In  th« 
record,  ferbid  our  upsetting  the  finding  of 
the  chancellor  upon  the  facts. 

Hie  act  of  the  deilc  In  entering  Judgment 
for  costs  pro  forma  Jointly  agahist  husband 
and  wife,  when  directed  epedflcally  by  the 
court  to  alter  the  Jud^ent  against  the  hm- 
band  alone,  Is  a  mere  misprision,  correcting 
itself,  and  will  not  cause  revrasal. 

The  decree  Is  affirmed. 

WHITFIELD,  O.  J.,  and  SHACKLEFOBDr 

J.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ.. 
concur  in  the  opinion. 
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BTZLKR  r.  BBOWN  et  aL 
(Snpnma  Court  of  Florida.   DiTUon  A.  Jane 
29;  1909.  Headnotes  Filed  Oct  U,  1900.) 

1.  MAllDAUOa  (fi  76*)— OBOUNDB— BXPUUIOH 

or  Council  Member. 

Mandamus  is  the  proper  pToceediog  to  test 
the  validity  of  the  action  of  a  cit;  council 
in  expelling  from  office  a  member  of  the  council. 
In  Budi  an  action  the  court  will  consider  the 
entire  proceeding  of  the  council,  including  the 
issues  in  effect  made  and  the  testimony  taken 
before  the  council  as  shown  by  the  alternative 
writ.  If  the  proceedings  were  illegal  or  fatal- 
ly defective,  or  if  the  testimony  wholly  fails 
to  support  the  charges  made,  the  court  will  or- 
der the  officer  restored. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  158-160;  Dee.  Dig.  {  76.«] 

2.  MUNICIPAZ.  COHPOBATIONB  (S  159*)— EX- 
PULSION OP  Officebs— OppomrNiTT  to  bx 
Hfabd— Review  bt  Coubtb. 

Where  no  particular  procedure  is  prescrib- 
ed by  which  a  city  council  may  exerdse  its 
power  to  expel  an  officer  of  the  city,  such  pro- 
ceedings should  be  had  as  will  give  the  poreon 
charged  an  opportunity  to  be  heard  in  defense 
of  any  charges  made  against  him  for  which  he 
may  be  expdied.  -  If  ttie  dia^et  mads  warrant 
ezpalsion.  and  there  is  legal  evidence  in  sup- 
port of  the  charges,  and  the  person  has  had 
reasonable  opportunity  to  defend,  action  taken 
by  the  requisite  vote  of  the  council  In  ezpetline 
a  mnnber  of  the  council  will  not  be  diaturbed 
by  mandamns  iHweedings. 

[Ed.  Note^For  other  canes,  we  Municipal 
Corporationa,  Cent.  Dig.  ||  353,  856;  Dec.  Dig. 
I  159.*] 

8.  Officebs  {I  66*)  —  MucoiTDncr— Smxnro 

Influence  ob  Vote. 

One  intrusted  with  official  power,  who  vio- 
lates bin  public  obligation  and  betrays  his  of- 
ficial trust  by  selling  his  official  Influence  or  vote 
in  a  body  of  which  ha  it  a  member,  ia  guilty  of 
maiconduct  in  office. 

[Ed.  Note.— For  other  cases,  see  Officii*  Cent 
Dig.  S  96;  Dec.  Dig.  |  6G*] 

4.  Officebs  (I  06*)  — "SLacoHoucT  in  Of- 
fice." 

Maiconduct  in  office,  like  misconduct  in  of- 
fice, iacludes  such  acts  as  amount  to  a  breach 
of  the  good  faith  and  ri^ht  action  that  are  im- 

?liedly  required  of  ail  officers  (citing  Words  and 
braaea.  vol.  6,  pp.  4296.  453^. 
[Ed.  Note.— For  other  casea,  aee  Officers,  Cent. 
Dig.  I  9Q;  Dec  Dig.  {  66.*] 

5.  Municipal  Cobpobationb  (S  159*)  — Ex- 
pulsion OF  Council  Membeb  —  Pbooxko- 
iNoa— Validity. 

In  expelling  a  member  of  Its  body  a  city 
council  does  not  convict  of  a  crime,  and  it  Is  not 
essential  that  the  strict  rules  of  criminal  pro- 
cedure be  observed.  Where  no  injury  appears 
to  have  been  done  an  expelled  officer.  It  is  not 
necessarily  illegal  for  the  council,  while  in  execu- 
tive  session  coneidering  the  action  to  be  taken, 
to  receive  and  read  reports  of  a  detective  used 
in  the  case,  when  the  action  taken  waa  pub- 
licly done  and  duly  recorded. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  350-356 ;  Dec  Dig. 
S  159.*] 

6.  Municipal  Cobporattons  (i  JSJ}*)— Citt 
Council  Membeb— "pT<»0RnF''LT  Behaviob" 
— "Malconduci  in  Office." 

A  charge  that,  in  effect,  alleges  thnt  a 
member  of  a  city  council  agreed  for  a  considera- 
tion to  aid  in  securing  n  valuable  rontract  with 
the  city  through  a  constituted  board  of  the  city, 
and  to  secure  an  increase  in  the  appropriation 


for  the  puriKmes  of  the  contract  to  unduly  in- 
crease tiie  profits,  aufficieatly  seta  forth  con- 
duet  amonntiiu;  to  "disorderly  behavior  and  mai- 
conduct In  office"  for  which  such  officer  may 
be  expelled  under  the  statute ;  and,  where  there 
is  evidence  to  sustain  the  charge  .and  no  il- 
legality appears  in  the  proceedings  of  expulsion, 
the  courts  will  not  interfere  by  mandamus. 

[Ed.  Note.— For  other  cases,  sea  MuniciiuU 
Corporations,  Dee.  Dig.  |  ISO.*] 

(Syllabus  by  th«  Court.)  . 

Error  to  Circuit  Court,  HIIlBbonnigh 
County ;  Joseph  B.  Wall,  Judge. 

Mandamus  fiy  J.  E.  Etzler  against  W. 
Lesley  Brown  and.  others,  constituting  the 
City  Council  of  Tampa.  Judgment  for  de- 
fendants, and  relator  brings  error.  Affirmed. 

Wall  h  McKay,  for  plaintiff  In  error.  W. 
R.  Rowland  and  G.  C  WMtaker,  for  defend- 
antB  in  error. 

WHITFIELD,  C.  J.  The  plaintiff  In  er- 
ror obtained,  from  the  circuit  coart  for 
Hlllsborongh  county  an  alternative  writ  of 
mandamus  commanding  the  city  council  of 
the  city  of  Tampa  to  restore  relator  to  bis 
office  as  comicllman  of  the  <Atj  of  Tampa 
from  which  he  had  been  expelled  by  the 
council,  or  to  show  cause  for  not  doln;  so. 
A  motion  to  quash  the  altematlTe  writ  was 
granted,  and  the  proceeding  dismissed.  The 
relator  took  writ  of  error,  and  urges  that 
he  was  Illegally  expelled  from  his  office, 
and  should  be  restored. 

Briefly  stated,  ttie  altonatlve  writ.  In 
effect,  alleges:  That  the  relator  was  duly 
elected,  qualified,  and  acting  as  conncllmau, 
bis  term  not  expiring  till  June,  1910.  Thnt 
certain  charges  of  allied  maiconduct  In 
office  were  made  to  the  council  against  falm. 
That  the  council  unanimously  adopted  a 
resolution  suspending  relator  "until  after 
the  bearing  and  investigation  by  this  conn- 
cil  of  the  charges  now  pending  against 
him,**  and  providing  "for  a  bearing  In  a 
body  of  the  said  charges  now  pending 
against  councilman  James  E.  Etzler,  with 
all  the  testiiiKHiy  bearing  upon  the  same.** 
That  anotner  resolution  setting  forth  desig- 
nated specifications  of  the  chains  against 
relator  was  adopted  by  the  council  and 
served  on  the  relator.  That  after  striking 
a  plea  In  abatement,  and  also  d«iylnx  mo- 
tions to  Btrlte  designated  portions  of  the 
resolution  adopted  by  the  council  and  to 
quash  certain  of  the  spedflcatlofas  of  mal- 
practice In  office,  the  council  took  testimony 
as  set  out  in  the  alternative  writ.  That 
the  controversy  was  by  agreement  submit- 
ted without  argument  "That  thereupon 
the  council  retired  In  execntlve  session  to 
consider  what  action  they  should  take,  and 
while  In  execntlve  session,  without  knowl- 
edge of  the  said  petitioner  or  his  attorney, 
the  council  received  the  dally  reports  made 
by  the  detective  North  mentioned  In  the 
snld  proceedings,  and  tliat  some  of  the 
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members  of  the  oonncil  read  at  leait  a  poi> 
tion  of  aaid  reports,  and  that  afterwards, 
to  wit,  on  the  same  evening,  the  council 
returned  la  open  session  and  reported  tbelr 
findings  In  the  form  of  a  resolution  Intro- 
duced by  T.  B.  Smith,  which  said  resolution 
ia  as  follows,  to  wit: 

**  'Whereas,  certain  charges  have  been  pre- 
ferred against  J.  E.  Etzler.  a  mem^ber  of  the 
city  council  of  Tampa,  on  the  9th  day  of 
October,  lOOS; 

"  'And  whereas  said  J.  E.  Etzler  has  been 
given  a  hearing  ni>on  said  charges ; 

"  'And  whereas  upon  said  hearing  testi- 
mony hns  been  submitted  both  for  and 
against  said  charges; 

"  'And  whereas,  the  city  council  of  Tampa 
baring  found  that  said  charges  have  been 
proven  to  be  true,  and  It  being  the  opinion 
of  two'tblrds  of  the  members  of  the  city 
council  that  said  charges  constitute  mal- 
coudoct  in  office  on  the  part  of  the  said 
J.  EL  Etsler,  city  councilman  of  the  city  of 
Tampa: 

"  Therefore,  be  It  resolved  that  the  snld 
J.  EL  Etzler  as  aforesaid  be  and  he  Is  here- 
by expelled  from  and  as  a  member  of  the 
city  council  of  Tftmiia.* 

"And  that  thereupon  council  for  the  pe- 
titioner demanded  that  the  roll  be  called 
apon  said  resolution,  whereupon  Councilman 
Friend  moved  that  said  resolution  be  adopt- 
ed, and  the  same  having  received  a  second. 
It  was  put  to  a  vote,  and  said  resolution 
was  adopted  by  a  vote,  of  eight  yeas  and 
two  nays. 

"That  the  expulsion  of  the  said  J.  E.  Etz- 
ler from  the  said  city  council  was  unlaw- 
ful, lll^al,  and  in  violation  of  law,  and 
that  the  said  respondents  In  pursuance  of 
said  Illegal  and  unlawful  expulsion  are  now 
withholding  from  Mm  his  snid  office  of  coun- 
cilman from  the  Fourth  Ward  of  the  said 
city  of  Tampa,  with  its  privileges,  duties, 
and  emoloments." 

Mandamns  Is  the  proper  proceeding  to  test 
the  validity  of  t^e  action  of  a  city  council 
In  expelling  from  office  a  member  of  the 
council.  In  such  an  action  the  court  will 
consider  the  entire  proceeding  of  the  coun- 
cil, Including  the  Issues  In  effect  made 
and  the  testimony  taken  before  the  council 
as  shown  )>y  the  alternative  writ.  If  the 
im>ceediDgs  were  Illegal  or  fatally  defective, 
or  if  the  testimony  wholly  falls  to  support 
the  charges  made,  the  court  will  order  the 
officer  restored.  See  State  ex  rel.  Donnelly 
T.  Teasdale,  21  Fla.  052;  Scott  v.  State  ex 
ret.  Grothe,  43  Fla.  396,  31  South.  244. 

Section  1012  of  the  General  Statutes  of 
1906  provides  that  "two-thirds  of  the  coun- 
cil may  expel  a  member  of  the  same  or  oth- 
er officer  of  the  city  or  town  for  disorderly 
behavior  or  malconduct  In  office." 

No  particular  procedure  la  prescribed  by 
which  the  council  may  exercise  Its  power 
to  expel  an  officer  of  the  city,  but  such 
proceedtnsB  should  be  had  as  wUI  give  the  I 
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person  charged  an  opportunity  to  be  heard 
In  defense  of  any  matters  alleged  against 
him  for  which  he  may  be  expelled.  If  the 
matters  alleged  warrant  expulsion,  and  there 
is  legal  evidence  In  support  of  the  charges, 
and  the  person  has  had  reasonable  op- 
portunity to  defend,  action  taken  by  the 
requisite  vote  of  the  council  In  expelling 
a  member  of  the  council  will  not  be  dis- 
turbed by  mandamus  proceedings. 

The  court  will  determine  whether  the 
charges  made  and  considwed  would  If  prov- 
en amount  to  "disorderly  behavior  or  mal- 
conduct In  office." 

"One  who  Is  intrusted  with  official  pow- 
er violates  his  public  obligation,  betrays  his 
official  trust,  and  loses  the  public  confldence 
foy  selling  his  official  influence  or  vote  in  a 
body  of  which  he  Is  a  member  Is  guilty  of 
disorderly  conduct"  In  office.  State  ex  rel. 
Tyrrell  v.  Common  Council  of  Jersey  City, 
25  N.  3.  Law,  536;  State  ex  rel.  Donnelly 
V.  Teasdale,  21  Fla.  6o2. 

Malconduct  in  office,  like  misconduct  in 
office,  includes  such  acts  as  amount  to  a 
breach  of  the  good  faith  and  right  action 
that  are  tacitly  required  of  all  officers. 
See  5  Words  &  Phrases,  4296,  4532. 

The  charge  here  Is,  in  effect  that  the  re- 
lator agreed  for  a  consideration  to  aid  In 
securing  a  valuable  contract  with  the  city 
of  Tampa  through  a  constituted  board  of 
the  city,  and  to  secure  an  Increase  in,  the 
appropriation  for  the  purposes  of  the  con- 
tract to  Duduly  increase  the  profits.  There 
Is  evidence  to  sustain  the  charge,  and  It 
is  clear  that  such  conduct  was  both  "dis- 
orderly behavior  and  malconduct  In  office" 
within  the  meaning  of  the  statute  under 
which  the  expulsion  was  bad. 

In  refusing  to  rescind  or  to  strike  out 
a  resolution  or  parts  of  a  resolution,  and  in 
striking  a  plea  in  abatement  relating  to  the 
charge  and  the  proceedings  to  be  had  there* 
on.  no  provision  or  principle  of  law  was 
violated  by  the  council,  and  no  Injury  to  the 
relator  anwars. 

Even  If  while  In  executive  session,  con> 
slderlng  what  action  to  be  takai,  the  coun- 
cil received  the  dally  reports  of  a  detective 
used  In  the  case,  and  some  of  the  members 
read  at  least  a  portion  of  said  reports,  such 
a  course  Is  not  per  se  Illegal  or  even  repre- 
hensible, and  it  does  not  appear  that  the 
result  was  thereby  affected  or  the  relator 
Injured.  The  action  taken  by  the  council 
was  publicly  done  and  so  recorded. 

The  council  was  not  trying  the  relator  for 
the  purpose  of  convicting  Urn  of  a  crime, 
and  the  strict  rules  of  criminal  procedure 
were  not  essential  mhen  no  snbstantial 
rights  of  the  rdator  were  denied  to  him. 

The  mere  fact  that  an  ordinance  of  the 
city  provides  that  members  of  the  city  coun- 
cil shall  not  be  directly  or  Indirectly  toter- 
ested  In  any  contract  with  the  city,  and 
that  they  may  be  suspended  from  office  for 
I  that  cause,  does  not  raider  that  the  only 
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cause  for  wblcb  an  expulsion  may  be  had 
onder  tbe  statute  for  "disorderly  behavior 
or  malcoodnct  In  office." 

Tbe  adoptltm  by  a  city  council  of  different 
resolutions  upon  a  subject  for  wblcb  a  mem- 
ber of  tbe  council  may  be  expelled  is  not 
twice  placing  of  the  person  charged  In 
Jeopardy.  Nor  Is  a  provision  In  a  resolu- 
tion that,  if  tbe  chains  are  proven,  tbe  re- 
lator Is  guilty  of  disorderly  behavior  and 
malcondnct  In  office,  and  should  be  expelled, 
a  pre;Judsment  of  the  char^  referred  to. 

No  illegality  appears  In  the  proceedings, 
and,  as  the  charge  made  warranted  expul- 
sion and  Is  8U]K>orted  by  competent  evi- 
dence, tbe  finding  of  the  council  upon  tbe 
evidence  should  not  be  disturbed  on  this 
proceeding.  No  fundamental  principle  of 
law  affecting  tbe  rights  of  the  relator  ap- 
pears to  have  been  violated  in  the  action  of 
the  Mundl  expelling  him  from  hia  office  as 
a  councilman,  and  the  order  of  the  court 
dismissing  the  mandamus  proceedbig  is  af- 
firmed. 

SHACELErORD  and  COCERELL,  JJ.. 
concur. 

TAYLOR,  HOCKER,  and  PARKHILU 
JJ.,  concur  in  the  opinion. 


STATE  ex  kI.  NICHOLS  v.  BULLOCK. 
Judge. 

(Supreme  Coart  of  Florida.    June  29,  1900. 
Beadnote  Filed  Oct.  11.  1909.) 

CamiNAL  Law  (89  1138,  1139*)  —  Appeal  — 
ConvicnoN  Befoeb  Cotihtt  Court— Tbial 
Db  Novo. 

Under  the  Florida  Constitution  (article  5, 
I  11)  and  laws  circnit  courts  have  only  appel- 
late jurisdiction  in  civil  and  criminal  cases  ap- 
pealed from  the  courts  of  county  judges,  atid 
In  such  cases  circalt  courts  cannot  exercise  any 
original  jurisdiction,  such  aa  permitting  new  or 
amended  affidavits  .or  charges  to  be  there  filed 
for  the  first  time,  or  bjr  trying  the  case  anew 
before  the  judge  or  a  jnry,  but  in  such  cases 
tbe  circuit  courts  act  appellatively  only,  and 
review  and  p&ss  upon  the  case  as  tried  In  the 
county  judge's  court  anon  the  transcript  of 
record  brought  up  by  toe  appeal,  and  simply 
reverse  or  affirm  as  error  may  or  may  not  ap- 
pear from  such  record.  The  appeal  in  such  a 
case  from  the  county  judge's  court  to  the  circuit 
court  operates  simply  as  a  common-law  writ  of 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2099,  3000;  Dec.  Dig.  H 
1138,  1139.*] 

(Syllabui  by  the  Court) 

In  Banc.  Application  by  the  State,  on 
the  relation  of  Alexander  8.  Nichols,  for 
writ  of  prohibition  against  W.  8.  Bullock, 
Judge.   Writ  granted.  - 


Davant  &  Davant,  for  relator, 
vis,  for  respondent. 


Q.  W.  Da- 


TAYLOR,  J.  The  relator,  Alexander  S. 
Nichols,  was  charged  in  the  county  judge's 
court  of  Hernando  county  1^  a  very  crude 
affidavit  sworn  to  entirely  upon  unsworn 
hearsay  and  not  upon  any  personal  knowl- 
edge of  the  affiant  with  the  misdemeanor  of 
enticing  away  the  laborers  of  another.  Uo- 
tton  was  made  before  the  county  judge  to 
quash  fbla  affidavit  for  insufficiency,  vague- 
ness, and  indefiniteness,  and  became  its 
charges  were  based  entirely  upon  onswom 
hearsay,  and  not  upon  any  personal  knowl- 
edge of  the  affiant  making  tt.  Tbe  county 
ju^e  overruled  tliis  motira.  and  put  tbe 
relator  to  trial  iQKm  which  he  was  convict- 
ed of  the  charge  and  sentenced.  From  this 
judgment  of  C(nivlctlon  be  took  his  appeal 
to  the  circuit  conrt  of  said  county  of  Her- 
nando. Upon  such  appeal  the  relatw  filed 
in  the  circuit  court  a  complete  certified 
transcript  of  the  entire  proceedings  and 
Judgment  in  the  county  judges  court;  in- 
cluding his  motitm,  to  quash  the  aflldavlt 
containing  the  charge  against  him  and  the 
county  judge's  order  denying  such  motion  to 
quash,  and  the  relator's  exception  to  aucb 
rulli:«.  Wfaoi  the  case  came  on  for  hear- 
ing in  the  circuit  court,  the  relator  renewed 
bis  motion  before  the  dKuit  judge  to  quash 
the  affidavit  upon  whidi  he  was  tried  before 
the  county  judge.  This  motion  the  circuit 
judge  granted,  but  permitted  the  state  at- 
torney to  file  a 'new  affidavit  tben  and  there 
sworn  to  for  tbe  first  time  charging  the 
same  offense  attempted  to  be  diarged  be- 
fore the  county  judge,  but  man  fully.  6x£- 
Initely,  and  effectually  setting  forth  the  of- 
fense, and  upon  this  new  affidavit  made  and 
filed  for  the  first  time  in  the  circuit  court 
tbe  cause  is  now  pending  for  trial  in  the 
circuit  court  Upon  this  state  of  facts  tSie 
relator  has  made  his  application  here  for 
the  writ  of  prohibition  against  the  respond- 
ent circuit  judge,  alleging  that  It  Is  tbe 
Intention  of  ttie  said  circuit  judge  to  try 
him,  the  relator,  de  novo  1^  the  circuit  court 
upon  audi  new  or  amended  affidavit  there 
filed,  and  that  he  vrlll  w  try  him  de  novo 
upon  such  new  or  amended  affidavit  unless 
prohibited  from  so  doing.  The  respondent 
circuit  judge  now  moves  to  quash  what  he 
terms  the  alternative  writ,  meaning  tbe 
rule  Issued  here  to  show  cause.  If  any, 
why  tbe  writ  of  prohibition  should  not  be 
granted,  upon  the  following  grounds: 

(1)  Because  It  does  not  appear  in  and  by 
the  snggestlon  upon  whldi  said  alternative 
writ  was  granted  that  the  trial  court  was 
without  Jurisdiction. 

(2)  Because  it  does  not  appear  In  and  tfy 
said  suggestion  that  the  trial  court  exceed- 
ed its  jurisdiction  In  attempting  to  try  the 
case  of  the  State  of  Florida  versus  Alexan- 
der S.  Nichols. 

We  think  that  the  application  or  su^ea- 
tlon  filed  here  for  the  writ  of  prohibition 
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sets  Hp  a  good  and  sufflclent  cause  for  the 
relief  sought 

By  section  11  of  article  5  of  our  Conatltn- 
tlon  our  circuit  courts  are  vested  only  with 
ap[>el]ate  Jurisdiction  In  all  dvll  and  crim- 
inal cases  arising  before  the  county  Judge 
and  before  Justices  of  the  peace  In  counties 
where  there  Is  no  county  court  By  section 
22  of  said  article  5  of  our  Constitution,  as 
amended  In  1895,  it  is  provided  that  ap- 
peals from  Justice  of  the  peace  courts  in 
criminal  cases  may  be  tried  de  novo  under 
such  regulations  as  the  Legislature  may  pre- 
scribe, but  this  last  provision  Is  there  ex- 
pressly confined  to  appeals  from  courts  of 
Justices  of  the  peace,  and  does  not  authorize 
a  trial  de  novo  in  the  circuit  court  In  a 
criminal  cose  arising  before  the  county  Judge 
and  appealed  from  his  court  to  the  circuit 
court  Section  4056,  Gen.  St  1900,  enacted 
to  carry  out  the  provisions  of  said  section 
22,  art.  S,  Const,  also  expressly  confines  its 
provisions  for  trials  de  novo  In  the  circuit 
courts  to  appeals  In  criminal  cases  from 
courts  of  Justices  of  the  peace.  So  far,  then, 
as  appeals  In  civil  or  .criminal  cases  are 
concerned  trom  county  Judge's  courts  to  the 
circuit  courts,  the  Jurisdiction  of  the  latter 
is  appellate  only,  and  In  such  cases  the  cir- 
cuit courts  cannot  exercise  any  original  Ju' 
risdietion,  such  as  permitting  new  or  amend- 
ed affidavits  or  charges  to  be  there  for 
the  first  time  filed,  or  by  trying  the  case 
anew  before  the  clrcnlt  Judge  or  before  a 
Jury,  bat  in  such  cases  the  circuit  courts 
act  appellatively  only,  and  review  and  pass 
upon  the  case  as  tried  in  the  county  Judge's 
court  upon  the  transcript  of  record  brought 
tip  by  the  appeal,  and  simply  reverse  or 
affirm  as  error  may  or  may  not  appear  from 
such  record.  The  appeal  In  such  a  case 
from  the  county  Judge's  court  to  the  circuit 
court  operates  simply  as  a  common-law  writ 
of  error.  State  ex  rel.  Wallace  v.  Baker, 
10  Fla.  19;  State  ex  rel.  Selph  v.  Vann,  Id. 
29;  State  ex  rel.  Chestnut  v.  King.  20  Fla. 
390. 

When  the  circuit  Judge  found  upon  the 
motion  made  before  him  to  quash  the  affl' 
davit  upon  which  the  relator  was  tried  and 
convicted  before  the  county  Judge  that  the 
county  Judge  bad  erred  In  not  granting  the 
same  motion  when  made  before  him.  he 
should  then  and  there  simply  have  reversed 
and  remanded  the  cause  to  the  county  Judge's 
court  with  directions  to  quash  the  said  af- 
fidavit, but  when  he  went  further,  and  per- 
mitted a  new  and  amended  charge  against 
the  relator  to  be  made  and  filed  In  his  court 
and  retained  the  case  on  the  docket  of  his 
court  as  a  pending  cause  for  future  triaf 
de  novo.  It  was  the  exercise  of  original  Ju- 
risdiction with  which  the  circuit  courts  are 
not  clothed  In  such  cases. 

The  motion  of  the  respondent  to  quash  the 
nppIlcntioD  or  suggestion  of  the  relator  for 


the  writ  of  prohibition  must  therefore  be, 
and  is  hereby,  denied,  and  the  peremptory 
writ  of  prohibition  as  applied  for  la  berAy 
granted  and  ordered, ,  at  the  cost  of  ttu 
state.   All  concur. 


OflABIiBS  T.  STAm 
(Supreme  Court  ot  Elorlda,  Division  B.  Jnua 
29.  1909.   HeadDOtes  Filed  Oct.  11,  1909.) 

1.  Criminal  Law  (5  1129*)  —  Revikw  —  As- 

SIGRHBNTS  OF  EBBOB  QoOD  IN  pABT. 

Where  a  single  general  assignment  of  eP' 
ror  is  made  to  embrace  refusals  to  give  two 
or  more  iDstmctions  that  assert  distinct  proposi- 
tions of  law,  an  appellate  court  will  go  no 
farther  into  the  consideration  of  such  an  ss- 
signioent  after  ascertaining  that  any  one  of  the 
several  instructions  thus  aggregated  was  cor- 
rectly refused.  Such  an  assifroment  of  error 
must  prevail  as  an  entirety  or  fail  in  toto. 

[£d.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  2858;  Dec.  Dig.  1  U29.*] 

2.  Cbiuinal  Law  (1  872*)— Bvidkrcoo— SiH- 

JUE  Acts. 

In  the  trial  of  a  defendant  on  the  cliarge 
of  aiding  and  abetting  another  in  defrauding 
a  bank,  evidence  tedding  to  establish  other  aacf 
a  continued  series  of  fraudulent  transactions  of 
a  similar  character  between  the  same  parties  Is 
admissible, 

[Ed.   Note.—For  other  cases,  see  Criminal 
Law,  Cent  EHg.  I  833;  Dec.  Dig.  8  372.*] 
8.  Cbiminai.  Law  (|  657*)  —  Punishment  — 

SnspENSiON  Pbiidino  Trial. 

It  Is  improper  for  trial  courts  as  a  pen- 
alty for  contemi>t  of  court  by  counsel  j^ndiug 
a  trial  to  deprive  a  defiendaDt  on  trial  for 
crime  of  the  services  of  such  eoansel  pending 
such  trial  by  suspending  such  counsel.  The 
proper  practice  in  such  a  cane  Is  to  defer  the 
application  of  a  penalty  upon  the  offending  coun- 
sel until  after  ttie  close  of  the  trial,  and  then 
to  pucish  the  contempt  by  fine  or  Imprisonment, 
or  Dy  both  such  fine  and  imprisonment 

[Ed.  Note.—For  other  cases,  see  Crimlaal 
Law,  Cent  Dig.  {  1534;  Dec.  Dig.  {  657.*1 

4.  Cbiminal  Law  (H  680.  921*)— Reception 
OF  EviDENCB— Discretion  of  Court— New 
Tbial. 

The  order  and  method  for  the  submission 
of  testimony  to  a  Jury  is  within  the  sound  dis- 
cretion of  toe  presiding  Judge,  and  a  new  trial 
will  not  be  granted  because  further  evidence 
was  permitted  to  be  introduced  after  both  sides 
had  closed  their  evidence,  and  after  the  argu- 
ments of  counsel  had  commenced,  unless  it  be 
shown  that  the  defendant  was  prejudiced  there- 
by in  some  other  way  than  by  its  mere  Irregu- 
larity. 

[Ed.  Note.— For  other  casM,  see  Criminal 
Law,  Cent.  Dig.  S8  IGOO,  2207;  Dec.  Dig.  fS 
C80.  921.*] 

(Syllabus  by  the  Court.) 

Error  to  Criminal  Court  of  Record,  Bs* 
cambia  County;   B.  D.  Be^,  Judge. 

M.  B.  Charles  was  convicted  of  aiding  and 
abetting  another  in  defrauding  a  bank,  and 
he  brings  error.  Affirmed. 

Jones  &  Pasco,  for  plaintiff  In  error.  Parte 
Trammell,  Atty.  Gen.,  for  the  State. 

TAYLOR,  J.  The  plaintiff  In  error  was 
charged  by  information  Hied  in  the  criminal 
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SO  SOUTHERN  BEFOBTEIL 


codrt  of  record  d  BBcambla  county  with 
the  crime  of  being  present  wltli  one  Geoive 
Ci  Scndamore,  aiding,  Inciting,  abetting,  and 
assisting  tbe  .  latter  as  caabler  of  ttae  Pen- 
sacola  Bank  &  Trust  Company,  a  corpora- 
tion, In  drawing  vltbout  authority  and  with 
Intent  to  defraud  a  certain  bill  of  exchange 
for  92,000  in  the  name  of  said  Pensacola! 
Bank  &  Trust  Company  as  drawer  on  t^e 
Title  Guarantee  ft  Trust  Comiiany  of  New  { 
York  as  drawee,  and  payable  to  the  order 
of  said  M.  B.  Charles.  At  the  trial  there 
was  a  BeverAnce,  the  plaintiff  In  error  was 
convicted  and  aentenced,  and  brings  tbe 
case  here  for  review  by  writ  of  error.  Ttae 
refusal  of  the  defendant's  motltm  for  new 
trial  constitutes  the  second  assignment  of 
error.  AU  the  grounds  of  this  motion  that 
are  Insisted  on  here  are  comprised  in  sep- 
arate alignments  of  error  that  will  be  dis- 
cussed In  thdr  order  as  presented,  except 
the  grounds  of  said  motion  questioning  tbe 
BufDdeucy  of  the  erldence  to  sustain  the 
verdict,  and  thl9  feature  of  the  motion  will 
be  considered  later  on. 

Tbe  dtfendant  requested  the  court  to  give 
five  several  instructions,  designated  as  1. 
2.  5,  11,  and  12,  all  of  which  were  refused, 
and  these  several  refusals  ere  grouped  to- 
gether and  constitute  tbe  third  assignment 
of  error. 

It  la  settled  law  here  that,  where  a  single 
general  alignment  of  error  Is  made  to  em- 
brace refusals  to  give  more  than  one  in- 
struction asserting  distinct  propositions  of 
law,  an  appellate  court  will  go  no  further ' 
Into  the  consideration  of  such  an  assignment 
after  ascertaining  that  the  trial  court  cor- 
rectly refused  any  one  of  the  several  In- 
structions thus  aggregated  in  tbe  single  as- 
signment of  error.  In  oOier  words,  such  an 
assignment  must  prevail  as  an  entirety  or 
fail  as  an  entirety.  McCoi^le  r.  State.  41 
Fla.  62S,  26  South.  734;  Shiver  v.  State,  41 
Fla.  630,  27  South.  36;  Easterlln  t.  State,  43 
Fla.  5<8S,  31  Soutb.  350.  and  cases  cited.  The 
first  of  these  requested  instructions  peremp- 
torily required  the  Jury  to  acquit  ttae  de- 
fendant on  the  proofs.  Even  If  error  could 
properly  be  predicated  on  the  refusal  of  ttae 
court  to  give  sncta  a  charge  In  a  criminal 
case,  there  was  no  error  In  its  refusal  here 
on  the  facts  In  proof,  and  under  Oie  rule 
above  announced  ttae  third  assignment  falls. 

Ttae  fourth  assignment  of  ernn-  questions 
tbe  proprle^  of  the  admission  of  a  conver- 
sation between  one  Jackson,  who  was  tel- 
ler of  the  bank  attempted  to  be  deftvuded, 
and  the  prlucipal,  George  C  Scudamore, 
while  tbe  defendant  Charles  was  not  pres- 
mt.  The  witness  testified  that'  In  checking 
up  tiie  exchanges  drawn  by  ttae  bank  he  no- 
ticed the  lAeck  In  question,  No.  767,  to  be 
missing,  and,  on  Inquiring  atraut  it,  Q.  C. 
Scudamore  told  blm  It  bad  been  spoiled,  and 
to  so  mark  It  on  ttae  register,  which  be  did. 

Thwe  was  no  reversible  error  in  ttae  ad- 
mission of  tbls  evidence.    Ttae  legitimate 


evidence  in  the  case  showed  bcgrond  a  rea- 
sonable doubt  a  consptra^  between  Scuda- 
more and  the  defendant  clearly  to  defraud 
the  Pensacoia  Bank  ft  Trust  Company  out 
of  ibe  amount  of  ttae  ctaeck  in  question,  and 
under  ttae  circumstances  ttae  testimony  of 
the  witness  as  to  what  Scudamore  sold 
about  the  check  being  spoiled,  although  at 
tbe  time  ttae  conspiracy  may  have  terminat- 
ed, was  practically  taarmleaa,  even  If  it  was 
Improperly  admitted. 

W.  M.  Ermey,  a  state  witness,  was  per- 
mitted over  ttae  defendant's  objection  to 
compare  the  signature  of  the  defotdant  on 
a  hotel  register  that  tbe  witness  saw  taim 
moke  wltta  the  purported  signature  of  the 
defendant  on  the  back  of  tbe  ctaeck  in  Issue, 
and  to  give  bis  opinion  that  the  two  signa- 
tures were  the  same,  and  that  they  were 
very  similar.  This  ruling  constitutes  tbe 
sixth  and  el^tta  assignments  of  error.  There 
was  no  error  In  tbe  admission  of  ttals  evi- 
dence. It  was  nothing  more  than  a  proper 
comparison  of  writings  before  the  court, 
and  tbe  (pinion  of  tbe  witness  that  the  two 
signatures  were  made  by  the  same  hand. 

The  thtarteentb  assignment  of  error  chal- 
lenges the  pr<9rlety  of  ttae  admission  of 
certain  testimony  by  a  state  witness,  one 
George  F.  Wentworth,  in  reference  to  a  con- 
versation between  him  and  the  defendant 
in  reference  to  another  check  for  MiOOO 
drawn  by  Scudamore  In  tilie  name  of  said 
bank  as  drawer  and  payable  to  Uie  Central 
Bank  ft  Trust  Company  of  New  Orleans  and 
delivered  by  Scudamore  to  the  defendant 
without  consideration.  Tta««  was  no  error 
In  the  admistion  of  this  testimony.  It  tend- 
ed to  establish  oilier  and  a  continued  se> 
rles  of  shady  transactions  between  Scuda- 
more and  the  defoidant  by  which  the  bank 
of  which  Scudamore  was  cashier  was  being 
fleeced  out  of  considerable  sums  without  con- 
sideration or  value  received. 

What  is  said  above  as  to  ttae  ttilrteenth 
ass^nment  of  oror  applies  as  well  to  Uie 
sixteenth,  seventeenth,  and  eighteenth  assign- 
ments of  error,  which  must  likewise  fall. 

Ttae  defendant's  counsel  endeavored  to 
prove  by  ttae  def«idant  as  a  witness  certain 
declarations  asserted  to  have  been  made  to 
taim  by  one  W.  J.  Rice,  a  nonresident  of 
Florida,  wltb  reference  to  the  $4,600  dieck 
above  mentioned,  but  objection  thereto  was 
sustained  by  the  cour^  and  this  ruling  con- 
stitutes the  nineteenth  asslgnmmt  of  error. 
There  was  no  error  here.  Tbe  proCCBred 
proof  was  purely  liearsay.  During  the  ex-, 
amlnation  of  tbe  defendant  as  a  witness  on 
his  own  betaalf  tbe  county  solicitor  objected 
to  a  question  propounded,  and  aftw  some 
argument  of  the  objection  wlttadrew  the 
same,  but  tbe  Judge,  notwithstanding  ttae 
withdrawal  of  such  objection,  excluded  the 
evidence,  whereupon  defendant's  counsel 
stated,  "We  'except  to  the  court  Interjusing 
objections  on  behalf  at  the  stato";  and 
thereupon  ttae  Judge  said:  "Do  yoa  mean, 
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air.  Jooea,  that  I  am  maklDg  objections  on 
behalf  of  Uie  state?'  To  wblcb  Mr.  Jones 
replied:  "Tbafe^tbe  way  it  seems  to  me, 
your  bonor."  Tberenpon,  at  1  o'clock  p.  m. 
on  March  20th,  the  Judge  adjndged  Ihe  said 
attorney,  C.  M.  Jones,  to  be  in  contempt, 
and  denied  him  the  rig^t  to  proceed  any 
farther  as  comisel  In  the  case;  but  on  the 
coftTenlng  of  court  at  9  o'clock  the  next 
morning  the  Judge  rescinded  said  order  and 
permitted  Mr.  Jones  to  proceed  as  connsel 
In  the  case  on  bebalf  of  the  defendant  This 
temporary  suq>ensl0n  of  coansel  is  assign- 
ed as  the  twentieth  error.  We  think  that,  If 
the  reply  of  counsel  to  the  court  could  prop- 
erly have  been  adjudged  a  contempt  of  the 
court,  the  proper  course  would  have  been 
to  defer  the  application  of  punishmrait  there- 
for until  after  the  doae  of  the  trial,  and 
then  to  hare  administered  punishment  In  the 
shape  of  a  fine  or  Imprisonment  or  both, 
but  to  Ihen  and  there  siupend  counsel  from 
further  participation  in  the  trial  of  his 
client,  the  defendant,  was  begrond  the  power 
of  the  court,  and  might  have  Titally  atlfect- 
ed  the  defendant,  who  had  no  part  In  the 
supposed  trespass  upon  the  dignity  of  the 
coor^  but  in  the  Instant  case  we  cannot  see 
that  the  incident  could  at  all  injuriously  tuive 
affected  the  defendant  During  the  few 
hours  that  the  court  kept  the  objectionable 
order  In  force  the  suspended  attorney  con- 
tinned  presmt  la  court  fre^  assisting  his 
law  luutno'  and  associate  counsel  for  the 
defoue  with  consultations  and  suggestlmis, 
and  again  himself,  after  a  few  hours,  took 
actlTe  part  in  the  further  trial  and  argument 
of  the  cause.  A  wrong  perpetrated  upon 
counsel  during  the  trial  of  a  cause,  in  or- 
der to  avail  <Hie  of  the  parties  to  such  cause 
befbre  an  appellate  court  for  reversal,  must 
have  injuriously  affected  such  party  or  his 
case.  We  cannot  dlscorer,  under  fba  cir- 
cumstances here  presented,  bow  the  court's 
action  could  have  Injnrioualy  affwted  the 
defendant  or  Us  case,  and  must,  therefore, 
.adjudge  this  saslgnmeDt  to  be  unaTalhible. 

After  boQi  sides  had  dosed  the  introduc- 
tion of  cTidaice,  and  itter  some  of  the  ar> 
gnments  had  been  made  to  the  Jury,  the 
court  permitted  the  state  attorney  to  In- 
troduce seTcral  witnesses  strictly  In  rebuttal 
of  one  iton  of  the  defendant's  proofs.  This 
mllng  la  made  the  basis  for  the  twenty- 
second,  twenty-third,  twenty-fourth,  twenty- 
fifth,  twenty-Blxth,  and'  twenty-seventh  as- 
Bignments  of  error.  There  was  no  error 
here.  It  Is  settled  here  that  the  order  and 
method  for  the  submission  of  testimony  to 
a  Jury  is  within  the  sound  discretion  of  the 
presiding  Judge,  end  that  a  new  trial  will 
not  be  granted  because  the  Judge  permitted 
further  testimony  to  be  Introduced  after  the 
evidence  had  been  closed  on  both  sides  and 
argument  of  counsel  bad  commenced,  un- 
less It  be  shown  that  the  prisoner  was 


prejudiced  thereby  In  some  other  way  than 
by  its  mere  Irregularity.  Jordan  v.  State, 
22  Fla.  628:  McCoggle  v.  State,  41  Fla.  62S, 
26  South.  734;  Brown  v.  State,  40  Fla.  459, 
25  South.  68;  Davis  v.  State,  44  Fla.  32,  32 
South.  822;  Anthony  t.  State,  44  Fla.  1,  32 
South.  S1&  We  do  not  see  that  there  was 
any  abuse  of  this  discretion  In  the  present 
Instance  that  could  have  Injuriously  affect- 
ed the  defendant 

The  only  remaining  question,  all  other 
assignments  of  error  having  been  abandon- 
ed by  nonpresentation  here.  Is  that  the  ver- 
dict of  conviction  is  not  supported  by  the 
evidence.  We  think  that  the  evidence  for 
the  state  amply  sustains  tiie  verdict  fouoil, 
and,  finding  no  reversible  error,  the  Judg- 
ment of  the  court  below  In  said  cause  is 
hereby  affirmed,  at  the  cost  of  the  plain- 
tiff In  error. 

HOGKEB  and  PARKHILL,  JJ.,  concur. 

WHITFIELD.  C.  J.,  and  8HAGKLBF0KD 
and  COCKREIX,  JJ.,  concur  In  the  opinion. 


EDWARDS  et  al.  v.  CITT  OF  OCALA. 
(Supreme  Court  of  Florida,  Olvislni  A.  June 
29,  1909.  Rehearing  Denied  Oct.  12.  1909.) 

1.  Municipal  Corporations  (8  277*)— Stkbet 
impbovemehts— llabilitt  ok  couhtt. 

Tile  statutes  M  this  state  do  not  authorize 
a  dty  to  improve  at  the  expense  of  tbe  couotj 
the  streets  abutting  on  county  property  used 
for  govemmeotal  purposes,  uoless  there  Is  a 
valid  contract  on  the  part  of  the  county  to  pay 
for  the  improvemeat. 

[Ed.  Note.— For  other  cases,  see  Maulcipal 
Corporationa,  Cent.  Dig.  |  732;  Dec.  Dig.  | 
277.*] 

2.  Municipal  CoBPOBATioifs  01  407*)— Con* 

STTTUTIOHAi:.  ReQUIBEKEKT  OF  UNlTOBMITr— 

Special  Assessuents. 

Tbe  constitutioDsI  provision  reguiriag  "a 
uniform  and  equal  rate  of  taxation''  does  not ' 
relate  to  special  assesimenta  by  muntclpantles 
for  street  improvements. 

[Ed.  Note— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1003,  1004:  Dec. 
Dig.  S  407.*i 

S.  Municipal  Cobpobations  ({  420*)— Stbeet 

lUPBOVaifENTB— LlABILITT  OF  CoUHTT. 

Under  the  system  of  county  and  municipal 
government  existing  in  this  state,  statutory  au- 
thority given  to  a  city  to  impose  and  enforce 
special  ansessments  for  local  street  improve- 
ments will  be  held  not  to  extend  to  a  county 
coQithoiiae  square  located  In  tbe  city  and  used 
for  governmental  purposes,  unless  an  intent 
to  Include  such  property  clearly  appears  from 
tbe  statute. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations.  CenL  IHg.  H  1085-1087:  Dec. 
Dig.  B  426.*] 

4.  Municipal  COBPOftATioNS  (|  426*)— SnBsr 

IMPBOVEMENTS— Liability  op  County, 
The  authority  given  by  statute  to  the  city 
of  Ocala  "to  regulate,  require,  and  provide  for 
tbe  conatructioD  and  repair  of  streets  sad  for 
the  grading  and  paving  of  tbe  same,  and  *  *  * 
may  order  and  nave  such  work  done,  and  thv 
amount  expended  or  to  be  paid  tberefbr,  shall 
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be  a  lien  on  the  lot  or  lots  frratins  or  abut- 
tiog  00  such  street  ai  may  be  increased  in 
value  by  sneh  itaprovement,  *  •  •  orovided 
that  tbe  owners  oe  property  on  each  side  of  the 
street  «  *  •  shall  only  be  liable  for  one- 
third  of  the  actual  cost,  •  •  •  and  the  same 
may  be  enforced  by  anit  at  law  or  In  equity, 
or  the  said  amonnt  may  be  recovered  against 
the  said  owner  or  owners  by  soit  before  any 
court  of  competent  ;iurisdiction,"  does  not  con- 
template that  the  city  shall  acquire  a  lien  on 
couDty  property  used  for  governmental  purposes 
for  the  Improvement  of  streets  abutting  on  such 
property ;  nor  does  it  contemplate  that  an  ac- 
tion may  be  brought  against  toe  county  or  the 
county  commissioners  for  the  cost  of  such  im- 
provements, in  the  absence  of  some  contract 
obligation  on  the  part  of  the  county  upon  which 
a  recovery  may  be  had. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1035-1037;  Dec 
Dig.  g  426.*] 

5.  MnniciPAL  CoSFOBATions  (k  277*)  —  Im- 

PBOVEMERT  OF  CODUTT  'PBOiraTT— ATITHOB- 

mr. 

Under  the  statotory  authority  given  to  the 
county  commissioners  "to  make  such  orders  con- 
cerning the  care  of  and  the  improvement  of 
the  corporate  property  of  the  county  as  may  be 
deemed  expedient."  the  county  commissioners 
alone  may  authorize  impn>v«menta  of  county 
property  to  be  made  at  the  expense  of  the 
coun  ty. 

\Kf\.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  732;  Dec  Dig.  jf 
277.*] 

(Syliabos  by  the  Court.) 

Error  to  Circuit  Court;  Marlon  County; 
W.  S.  Bollock,  Judge. 

Action  by  the  City  of  Ocala  against  John 
L.  Edwards  and  others,  as  Commissioners  of 
Marion  County.  Judgment  for  plaintiff,  and 
defendants  bring  error.  Reversed. 

Wm.  Hocker.  for  plalntlffli  In  error.  H. 
M.  Hampton  and  C.  U  Slstronk,  for  defend- 
ant in  error. 

WHITFIELD,  C.  J.  The  dty  of  Ocala  ob- 
tained a  Judgment  against  the  members  of 
the  board  of  county  commissioners  as  such 
for  special  assessments  levied  by  the  city  for 
paving  streets  abutting  on  the  county  court- 
house square  In  the  city;  such  square  being 
the  property  of  the  county  used  for  govem- 
mental  purposes.  The  validity  of  this  Judg- 
ment is  questioned  on  writ  of  error. 

The  statutes  of  this  state  do  not  authorize 
the  city  to  improve  the  streets  abutting  on 
county  property  at  the  expense  of  the  county 
In  the  absence  of  a  valid  contract  on  the  part 
of  the  county  to  pay  for  the  Improvement. 
County  commlssIonerB  are  not  authorized  to 
expend  coimty  funds  except  for  the  purposes 
and  In  the  manner  expressly  provided  by  law. 

The  constitutional  provision  requiring  "a 
uniform  and  equal  rate  of  taxation"  does 
not  relate  to  special  assessments  by  munici- 
palities for  street  Improvements.  There  Is 
no  express  provision  in  the  Constitution  as  to 
special  assessments  for  local  Improvements. 
Under  the  organic  provision  that  "the  I^egls- 
lature  shall  have  power  to  establish  and  to 


abolish  municipalities,  to  provide  for  their 
government,  to  prescribe  their  jurisdiction 
and  powers,  and  to  alter  amend  the  same 
at  any  time,"  a  municipality  may  by  law 
be  given  power  to  require  a  county  to  make 
proper  improvement  of  streets  upon  which 
county  property  fronts  within  the  municipali- 
ty where  such  Improvement  serves  a  county 
purpose^  Such  requirements  must  be  1^1. 
and  be  enforced  according  to  law.  Iowa  Pipe 
ft  Tile  Co.  V.  Callanan,  125  Iowa.  358,  101  N. 
W.  141,  67  U  R.  A.  408,  lOe  Am.  St  Rep.  311; 
3  Am.  ft  Eng.  Ann.  Gas.  7,  and  notes;  Ar- 
nold V.  City  of  Knoxvme..ll6  Tenn.  195,  90 
S.  W.  4G9,  3  L.  R.  A.  (N.  8.)  837;  6  Am.  ft 
Eng.  Ann.  Cas.  881. 

In  some  JurlsdlctlonB  It  is  held  that,  when 
a  statute  gives  to  a  city  authority  to  Impose 
and  enforce  special  assessments.  It  does  not 
extend  to  property  of  the  county  located  with- 
in the  city  and  used  for  governmental  purpos- 
es, unless  the  statute  expressly  so  provides. 
In  other  jurisdictions  It  Is  held  that  such 
property  is  included  in  the  general  terms  of 
a  statute  unless  a  contrary  Intent  expressly 
appears.  See  Edwards  ft  Walsh  Const.  Co. 
T.  Jasper  County,  117  Iowa,  365,  90  N.  W. 
1006,  94  Am.  St  Rep.  301;  Elliott  on  Roads 
and  Streets,  8  550;  26  Am.  ft  Eng.  Ency. 
Law  (2d  Ed.)  1186 ;  City  of  Clinton  v.  Henry 
County,  115  Mo.  657,  22  S.  W.  494.  87  Am.  St. 
Rep.  415;  33  Am.  St  Rep.  400. 

Under  our  system  of  county  and  municipal 
government,  statutory  authority  given  to  a 
city  to  impose  and  enforce  special  assess- 
ments for  local  street  Improvements  will  be 
held  not  to  extend  to  a  county  courthouse 
square  located  in  the  city  and  used  for  gov- 
ernmental purposes,  unless  an  intent  to  In- 
clude such  property  clearly  appears  from  the 
statute^ 

The  city  of  Ocala  is  by  statute  authorized 
"to  regulate,  require,  and  provide  for  the 
construction  and  repair  of  streets  and  for  the 
grading  and  paving  of  the  same,  and  •  •  • 
may  order  and  have  such  work  done,  and 
the  amount  expended  or  to  be  paid  therefor, 
shall  be  a  Hen  on  the  lot  or  lots  fronting  or 
abutting  on  such  street  as  may  be  Increased 
tn  value  by  any  such  Improvement  •  •  • 
provided  that  the  ovrners  of  property  on 
each  side  of  the  street  •  •  •  shall  only 
be  liable  for  one-third  of  the  actual  cost 
•  *  •  and  the  same  may  be  enforced  by 
suit  at  law  or  In  equity,  or  the  said  amount 
may  be  recovered  against  the  said  owner  or 
owners  by  suit  before  any  court  of  competent 
jurisdiction."  This  statute  does  not  contem- 
plate that  the  city  shall  acquire  a  lien  on 
county  property  used  for  goremmental  pur- 
poses for  street  Improvements  abutting  on 
such  property;  nor  does  it  contemplate  that 
an  action  may  be  brought  against  the  county 
or  the  county  commissioners  for  the  cost  of 
the  improvements  in  the  absence  of  some  con- 
tract obligation  on  the  part  of  the  county. 
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upon  which  a  recovery  may  be  had.  Tbe 
count7  commlssiooers  are  not  the  owners  of 
the  property  of  the  county,  and  cannot  ex- 
pend county  funds  except  as  authorized  by 
law.  Tl)e  city  can  impose  no  tax,  burden,  or 
obligation  upon  the  county  that  la  not  ex- 
pressly aathorlzed  by  law.  By  statute  the 
county  commissioners  are  expressly  authoriz- 
ed **to  make  such  orders  concerning  the  care 
of  and  the  improvement  of  the  corporate 
property  of  the  county  as  may  be  deemed 
expedient"  This  authority  is  given  oi^y  to 
tbe  county  commissioners,  and,  in  the  absence 
of  a  valid  statute  permitting  it,  no  such  au- 
thority can  be  directly  or  indirectly  exercis- 
ed by  the  city.  It  does  not  appear  that  the 
county  commissioners  authorized  the  Im- 
provemrats,  and  the  law  does  not  expressly 
or  by  implication  impose  upon  the  county 
any  legal  obligation  to  pay  for  improvements 
of  the  streets  upon  which  such  county  proper- 
ty abnta,  where  the  Improvements  have  not 
been  In  some  way  authorized  1^  the  county 
commissioners. 
The  Judgment  Is  reversed. 

SHACELETOBD  and  COCKRELL,  JJ., 
concur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 
ooncnr  In  the  opinion. 


HILLBBOROnOH  COUKTT  GOM'RS  T. 
JACKSON,  Sheriir. 
<Snpieme  Conrt  of  Florida.   Division  A.  Jane 
29, 190e.  Headnotes  Filed  Oct.  U.  1909.) 

1.  Statittbs  (S  231*)  —  CoKBTBucnoK— Com- 
pilation OF  Statutes— Repuonanct. 

Tbe  commlBsionera  who  rampiled  the  Gen- 
eral StatDtes  nnder  the  act  of  1903  (Acts  1903, 
p.  260,  c.  5267)  were  authorized  ^*to  revise, 
simplify,  arrange  and  consolidate  all  the  public 
Btatatec  of  the  state  of  Florida,  which  are 
general  and  peimanent  In  their  nature,  aod 
which  shall  be  in  force  in  this  state  at  the 
time  such  commissioners  shall  make  their  final 
report."  Under  this  authority,  if  repugnant 
provisions  of  prior  statates  are  compiled  and 
adopted  In  the  General  Statutes,  it  must  be 
presumed  that  the  repugnancy  was  overlooked, 
and  that  It  was  the  iDteation  of  tbe  compilem 
and  of  the  Legislature  to  bring  forward  the 
latest  expression*  of  the  legislative  will. 

[Kd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  812;   Dec.  Dig.  S  231.*] 

2.  Statutes  (S  231*)  — CoNsTBucnoif-^oii- 
PXUTIOH  OF  Statutes— REPuaRANCT. 

Where  there  are  two  conflicting  sections 
of  ft  general  compilation  or  code  of  stBtute 
laws,  that  section  should  prevail  which  is  de- 
rived  from  a  source  that  can  be  considered  as 
the  last  expression  of  the  lawmaking  power  in 
enaeti^  separate  statutes  upon  the  same  sub- 
ject. 

{Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I  812;  Dec.  Dig.  S  231.*] 

8.  Statutes  (f  231*)— Constbijction  of  Com- 
pilatiok — Repugnant  Fbovisions. 

Sections  976  and  4108  of  the  General  Stat- 
ates of  1906  of  the  state  of  Flotida  are  con- 
flicting, and,  as  section  076  was  the  latest 


expression  of  the  Legislature  in  enacting  sepa- 
rate laws  upon  the  same  subject,  such  sec- 
tion 076  must  prevail,  even  tliotigh  section  4108 
appeara  in  the  General  Statutes  sabseqoent  in 
place  and  numerical  order. 

[Ed.  Note.— For  other  eases,  see  Statutn, 
Cent.  Dig.  i  312;  Dec  Dig.  i  231.*] 

(Syllabus  by  the  Court.) 

Error  to  Ctrcnlt  Court,  HUlsbonragh  Coun- 
ty; Joseph  B.  Wall,  Judge. 

Uandamui  tiy  the  Commissioners  of  Hills- 
borough Gonn^  against  B.  A.  Jadcscm,  sher 
iff.  Judgment  for  defendant,  and  plaintlfls 
bring  error.  Affirmed. 

H.  C.  Gordon,  Victor  Knight,  and  D.  A 
De  Vane,  for  plalntifte  in  error.  F.  M.  Si 
monton  and  O.  C.  Wbltaker,  for  defendant  irt 
mror. 

WHITFIELD,  C.  J.  An  alternative  wnt 
of  mandamus  was  issued  from  the  circuit 
court  for  Hillsborough  county  commanding 
the  sheriff  to  allow  C.  F.  Woolweaver  to 
enter  the  jail  of  the  county  and  feed  the 
prisoners  according  to  a  contract  made  un- 
der section  4108  of  the  General  Statutes  of 
1906,  and  existing  between  the  said  C.  F. 
Woolweaver  and  the  county  of  Hillsborough 
for  feeding  the  prisoners,  or  to  show  cause 
for  not  doing  so.  A  demurrer  to  the  alter- 
native writ  was  sustained,  and  tbe  proceed- 
ing dismissed.  On  writ  of  error,  it  Is  urg- 
ed that  the  court  erred  In  eustalning  the  de- 
murrer and  dismissing  the  writ 

The  question  to  be  determined  Is  whether 
the  following  provisions  of  sections  976  and 
410S  of  the  General  Statutes  are  so  conflict- 
ing that  one  must  give  way  to  the  other, 
and  if  so  which  shall  prevail: 

"Sec.  410a  (S031).  Fees  for  keeping  p.nd 
providing  for  prisoners. — ^The  fees  of  Jailers 
shall  be:  For  keeping  and  providing  for 
prisoners,  not  more  than  thirty  cents  per 
^ay  for  each  prisoner  confined,  but  the  coun- 
ty commissioners  In  counties  having  more 
than  an  average  of  ten  prisoners  may,  if 
they  shall  deem  it  advisable,  advertise  for 
proposals  for  feeding  prisoners  and  may  con- 
tract for  tbe  feeding  of  the  same  to  tbe  low- 
est responsible  bidder ;  for  Ironing  and  tak- 
ing off  irons  from  prisoners,  fifty  cents,  ex- 
cept when  prisoners  are  Ironed  or  unlroued 
in  going  to  or  returning  from  work  perform- 
ed or  to  be  performed  by  direction  of  the 
county  commissioners  no  charge  shall  be 
made;  for  medicines  and  medical  service 
and  attendance  to  prisoners,  and  amount  of 
compensation  allowed  physicians'  attendance 
on  prisoners  in  jail  such  amount  as  may  be 
allowed  by  the  county  commissioners:  Pro- 
vided, such  prisoners  shall  be  acquitted  and 
discharged,  or  shall  be  Insolvent  and  unable 
to  pay  tbe  same." 

"Sec.  976.  Fees  for  feeding  prisoners.-— 
The  sheriff  shall  make  out  and  present  to 
tbe  board  of  county  commissioners,  at  any 
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regnlar  meeting  thereof,  his  btll  for  fees 
for  feeding  prisoners  and  the  period  for 
which  the  charge  Is  made,  which  fees  shall 
be  as  follows:  For  feeding  ten  prlsooers  or 
less,  forty  cents  per  day  each;  and  for 
feeding  all  over  ten  prisoners  thirty  cents 
per  day  each;  and  It  shall  be  the  duty  of 
said  board  to  properly  audit  the  same,  and 
order  a  warrant  drawn  against  the  fine  and 
forfeiture  fund  of  the  county  for  the  sum 
found  to  be  due." 

"Section  410S  was  originally  enacted  In 
1S81.  Section  976  was  originally  enacted  In 
189*.  The  commissioners  who  complied  the 
General  Statutes  under  the  act  of  1903  (Acts 
1903,  p.  260.  c.  52G7)  were  authorized  "to 
revise,  simplify,  arrange,  and  consolidate  all 
the  public  statutes  of  the  state  of  Florida, 
which  are  general  and  permanent  in  their 
nature,  and  which  shall  be  in  force  in  this 
state  at  the  time  such  commissioners  sball 
make  their  final  report." 

Under  this  authority,  if  repugnant  provi- 
sions of  prior  statutes  are  compiled  and 
adopted  Id  the  General  Statutes,  it  must  be 
presumed  that  the  repugnancy  was  over- 
loolted.  and  that  It  was  the  Intention  of  the 
compilers  and  of  the  Legislature  to  bring 
forward  the  latest  expression  of  the  legisla- 
tive will  where  irreconcilable  Inconsistency 
or  repugnancy  appears  in  different  sections 
of  the  General  Statutes,  without  reference  to 
whether  the  latest  statute  appears  first  or 
last  In  the  General  Statutes.  Steele  v.  State, 


61  Ala.  213;  Mobile  Savings  Bank  v.  Patty 
(D.  C.)  16  Fed.  751;  Harltwen  v.  The  Lonls 
Olsen  (D.  C.)  52  Fed.  652;  Olsen  v.  Harit- 
wen,  57  Fed.  845,  6  C.  0.  A.  608. 

Where  there  are  two  conflicting  sectlone 
of  a  general  compilation  or  code* of  statute 
laws,  that  section  should  prevail  whldi  Is  de- 
rived from  a  source  that  can  be  considered 
as  the  last  expression  of  the  lawmaking 
power  in  enacting  separate  statutes  upon  the 
same  subject.  See  Lamar  v.  Allen.  108  Ga. 
158.  «3  S.  E.  958;  26  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  735;  Lewis'  Suth.  Stat.  Con.  (23  Ed.> 
fi  281.  See.  also.  Hall  v.  State.  39  Fla.  637. 
23  South.  119;  State  v.  Mulhern,  74  Ohio  St, 
363,  78  N.  E.  607 ;  6  Am.  &  Bug.  Ann.  Caa. 
856. 

The  two  sections  above  quoted  are  con- 
flicting, and  as,  section  976  was  the  latest 
expression  of  the  Legislature  in  enacting  sep- 
arate laws  upon  the  subject  It  must  prevail, 
even  though  section  4108  appears  In  the 
General  Statutes  subsequent  In  place  and 
numerical  order.  There  Is  consequently  no 
authority  for  making  the  contract,  and  the 
order  dismisaing  the  alternative  vrlt  is  af- 
firmed. 

6HACBXEFORD  and  COCKRSLL,  JJ.^ 

concur. 

TAYLOR,  HOGKEH,  and  PARKHUiL. 
JJ..  coDcnr  in  the  opinion. 
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STATE  ex  rd.  RAIIiROAD  GOSTRS  t.  7L0R- 
IDA  BAST  COAST  RT.  CO. 

(Sapreme  Coart  of  Florida.    Jane  29,  1909. 
Headnotee  Filed  and  Rebearing 
Denied  Oct  12,  1900.) 

1.  Cabbibbs  <t  10*)  — Obdebb  or  Railboad 
ComnssioNERS— Drrr  to  Obet. 

The  valid  administrative  orders  ot  the  rail- 
road GomUiiasioDen  should  be  obeyed,  and  those 
who  are  subject  to  each  orders  violate  them  at 
their  peril. 

TEd.  Note.— For  other  cases,  see  (Mrriers, 
Dea  Dig.  1 10.*] 

2.  Carriebs  (S  18*)  —  Obdehs  or  Railboad 

COMMISSIONEBS— APPLICATIOW  rOB  RELIEF. - 

Id  seeking  relief  from  orders  or  rules  of  the 
railroad  commissioners  tfaonght  to  be  unduly 
burdensome  or  otherwise  illegal,  railroad  com- 
panies should  apply  to  the  rauroad  commission- 
ers for  cbansei  or  modifications  of  nicb  orders 
or  rules. 

[EA.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  §  18.*] 

a  Cabbiers  (f  18*)  — Obdebs  op  Raiuoad 

OOMM I6SI  ON  ERS— ABBJTB  ARI  NESS. 

While  the  conduct  of  a  railroad  company  in 
Tiolating  an  order  made  by  the  railroad  commis- 
sioners, without  applyinij  to  the  commissioners 
for  a  change  or  modification  of  the  order,  is  em- 

Shatically  disapproved  by  this  court,  yet  if,  nn- 
er  changed  conditions,  the  order  diflobcyed 
would  operate  arbitrarily,  and  be  detrimental  to 
the  public  welfare,  and  violate  constitutional 
rights  of  the  carrier,  the  order  will  not  be  en- 
forced. 

{Ed.  Note— For  oUier  cases,  see  Carriers,  Dec. 
Dig.  {  18.*] 

4.  RaIUOADS  (I  B*)— REOtTUTtOH. 

The  initial  discretion  as  to  the  means  and 
manner  of  operating  a  railroad  is  in  those  charg- 
ed with  its  management  It  should  be  exercis- 
ed In  accordance  with  law,  in  good  faith,  and 
in  the  Interest  of  the  general  welrare.  Such  dis- 
cretion is  subject  to  lawful  gOTemmental  super- 
Tision  and  regulaUon,  to  prevent  abuses,  unjust 
discrimlnationa,  and  other  ill^al  actions  or  re- 
sults. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  5.*] 

0.  Cabbiebs  (f  18*)  — Obdebs  of  Railsoad 

CouuiBSioiTEBs— Review. 

Rules  and  regulations  adopted  by  the  rail- 
road commissioners  for  the  lawful  supervision 
and  regulation  of  the  service  rendered  by  rail- 
road companies  are  administrative  In  their  na- 
ture, ore  presumed  to  be  reasonable  and  Just,  and 
are  subject  to  Judicial  review  by  appropriate 
proceedings. 

TE^  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  i  18.*1 

6.  Cabbiebb  (I  15*)  —  RBOnUTION  —  Faoiu- 
TIEB  FOB  MaKINQ  ConNECTIOHS  BBTWBBH 

DiFFEBBm  Likes. 

The  spedal  and  general  statutory  authority 
given  the  railroad  commissioners  to  make  and 
euforce  reasonable  and  just  regulations  to  re- 
quire railroads  to  provide  all  necessary  facilities 
and  proper  schedules  to  serve  the  uses,  comfort, 
and  convenience  of  the  public,  and  to  operate  the 
roads  for  the  public  good,  includes  authority  to 
make  and  enforce  reasonable  rules  and  regula- 
tions to  require  the  furnishing  of  facilities  for 
making  connections  between  difiTerent  roads  for 
the  use  and  convenience  ot  the  pnbllc. 

[Ed.  Note.— For  other  cnses,  sec  Carriers,  Dec. 
Dig.  I  15,*1 


7.  Cabbiebs  (|  40*)— Duty  to  Fobkibh  Ade- 
quate Facilitieb. 

The  duty  of  a  railroad  company  to  furnish 
reasonably  adequate  facilities  is  U)mmensurate 
with  the  powers  and  privileges  conferred  upon 
the  corporation  and  the  just  requirement  of  the 
public  to  be  served  by  it.  In  determining  the 
obligation  of  the  corporation  in  the  discharge  of 
Its  duties  to  the  public,  the  corporate  business  as 
a  whole,  the  character  of  the  service  required, 
the  need  of  its  performance,  and  the  various 
rights  of  the  public  and  of  the  carrier  should  be 
considered. 

[E^.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  I  40.*] 

8.  Carriebs  (S  IS*)  — Obdebs  op  Railboad 

ComnSSIONERS- RBABONABLENESa. 

All  reasonable  and  just  rules  and  regula- 
tions made  by  the  railroad  commissioners  within 
the  authority  conferred  upon  them  by  law  should 
be  enforced  to  carry  out  the  expressed  purpose 
of  the  law  in  the  interest  of  the  general  wel- 
fare; but  unreasonable  regulations  are  not  with- 
in the  authority  conferred  by  law  upon  the  rail- 
road commissioners,  and  when  regulatioas  ap- 
pear from  the  pleading  or  the  evidence  in  a  case 
to  be  unreasonable  and  violative  of  coustitution- 
al  provisions  for  the  protection  of  private  prop- 
erty rights,  such  unreasonable  regulations  will 
not  be  enforced  by  the  courts. 

[Ed.  Note— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  18.*] 

0.  Cabrierb  (S  is*)  — Obdbbb  op  Railroad 

COKM ISSI0NBR8— ElTPOBCracENT. 

Where  it  is  in  effect  admitted  by  demurrer 
that  the  enforcement  ot  an  order  ot  the  railroad 
commissioners  will  be  injurious  to  the  public 
welfare  and  will  violate  constitutional  rights  of 
the  carrier,  the  order  will  not  be  enforced,  even 
though  the  carrier  failed  to  apply  to  the  rail- 
road commissioners  for  relief  from  the  order  be- 
fore disregarding  it. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dea 
Dig.  «  la*] 

(Syllabus  by  the  Court.) 

In  Banc.  Original  application  for  manda- 
mus by  the  State,  on  relation  of  the  Railroad 
Commissioners,  against  the  Florida  East 
Coast  Railway  Company.  Demurrer  to  re- 
turn overrated. 

U  C  Massey,  for  relators.  Alex.  St  Clair- 
Abrams,  for  respondent 

WHITFIE^IjD,  C.  J.  In  a  former  oplntoD 
overruling  n  demnrrer  to  the  alteruAtlve  writ 
herein  it  was  held  that  the  railroad  commis- 
sioners had  authority  uuder  the  statutes  of 
this  state  to  make  Just  and  reasonable  r^ula- 
ttons  of  the  schedules  of  rairroads  with  ref- 
erence  to  connections  between  different  rail- 
roads, 80  as  to  afford  reasonable  convenience 
and  comfort  to  the  public  affected  by  thf> 
service,  and  that  all  such  regulations,  when 
made,  are  by  the  statute  declared  to  be  prima 
facie  reasonaUe  and  Just  State  v.  Floride 
East  Coast  Railway  Co.,  57  Fla.  — ,  49 
South.  43. 

The  respondent  operates  a  railroad  run- 
ning north  and  south  on  the  east  coast  of 
Florida,  connecting  at  Jacksonville  with  sev- 
eral lines  extending  Into  other  states  and  at 
Its  southern  terminns  with  steamboats  for 
points  further  south.    The  Atlantic  Coast 


•For  other  cases  see  same  topic  and  sectioa  NUMBER  la  Deo.  *  Am.  Dlga.  1807  to  date,  A  Reporter  Indexes 
CO  SO.-27H 
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Line  Railroad  Company  operates  a  line  of 
railroad  from  the  southwestern  coast  of 
Florida  through  the  state  and  to  points  in 
other  statea  to  the  north.  The  two  systems 
are  connected  at  points  on  the  peninsula  of 
the  state  by  branch  roads  operated  by  the 
respondent.  The  order  made  by  the  rail- 
road commission  affects  the  schedules  on  the 
respondent's  main  line,  as  well  as  on  Its 
branches  that  connect  with  the  Atlantic 
Coast  Line  road.  Tlie  brnnch  ronds  aerve 
the  local  communities  through  which  they 
run,  as  well  as  the  business  between  the 
two  different  roads;  and  the  rights  of  such 
local  communities  should  be  considered  in 
connection  with  the  rights  of  others  of  the 
public  and  of  the  respondent  company  in 
determining  the  reasonableness  of  schedules 
that  necessarily  affect  them  alL 

A  return  to  the  alternative  writ  has  been 
Qled.  and  the  relators  have  demurred  to  It. 
By  this  demurrer  the  relators  admit  the  aver- 
ments of  the  return,  which  in  effect  are  that 
the  respondent,  in  good  faith  and  for  tbe 
prompt  dispatch  and  convenience  of  the 
great  majority  of  its  passengers,  changed  the 
«chedale,  as  It  believed  It  had  the  right  to 
do,  from  the  one  ordered  by  tbe  commis- 
sioners; that  the  schedule  prescribed  by  the 
railroad  commissioners  was  changed  to  prop- 
erly serve  business  from  its  connectlDg  lines 
at  its  terminals;  that  a  change  in  circum- 
stances affecting  the  builc  of  Its  patrons  ne- 
cessitated the  change  made;  that  to  operate 
the  schedule  as  required  by  the  railroad  com- 
missioners would  delay  and  inconvenience 
daily  from  2,000  passengers  to  over  2,500 
passengers,  for  the  boieflt  and  convenience 
of  an  average  of  from  2  to  7  through  pas- 
sengers at  one  connection  and  from  13  to  22 
through  passengers  at  the  other  connection; 
that  the  schedule  now  In  operation  Is  to 
«nable  respondent  to  make  connections  for 
the  great  mass  of  its  passengers  on  its  en- 
tire system;  that  the  passenger  trains  carry 
as  express  fruit  and  vegetables  that  require 
rapid  transit  and  certain  connection  at  its 
Jacksonville  terninal  with  trains  going  north 
And  west  beyond  the  state;  that  in  effect  the 
schedule  and  connections  ordered  by  tbe 
railroad  commissioners  would  seriously  In- 
convenience tbe  greater  portion  of  respond- 
ent's passengers  and  entail  undue  expense 
and  risk;  that  to  make  the  schedule  required 
would  necessitate  more  rapid  speed  than  can 
safely  be  made  while  preserving  necessary 
and  proper  service  at  respondent's  terminal 
points  for  the  great  volume  of  Its  bnslness; 
that  the  service  afforded  to  the  passengers 
at  the  two  connecting  points  Is  ample,  and 
to  make  the  change  ordered  would  incon- 
venience the  many  to  serve  only  a  few;  that 
special  trains  would  be  unreasonably  expen- 
sive and  burdensome,  because  of  conditions 
and  for  reasons  stated;  that  for  years  past 
there  has  been  a  deficit  ttetween  the  earnings 
and  ecpenditures  of  the  respondent  on  its 
«ntlre  road;  that  owing  to  Increased  prices 


the  deficit  Is  steadily  increasing,  as  shown 
by  a  statement  given;  that  the  cost  of  tbe 
extensions  of  its  road  by  respondents  is  not 
considered  in  stating  the  deficits  and  burdens 
as  set  out  in  the  return;  that  tbe  enforce- 
ment of  the  schedule  ordered  by  the  railroad 
commissioners  would  be  an  unreasonable  bur- 
den on  the  respondent  in  particulars  stated 
In  the  return,  without  any  compensating  ad- 
vantage to  the  great  mass  of  Its  patrons,  but, 
on  tbe  contrary,  would  be  a  serious  detri- 
ment and  loss  to  respondent  and  to  the  great 
body  of  its  passengers  and  rapid  freight 
under  condldous  and  In  the  particulars  stat- 
ed in  the  return. 

The  return  of  tbe  respondent  also  avers  In 
effect  that  every  economy  Is  practiced  In  the 
purchase  of  property  and  in  the  employment 
of  labor  used  in  rendering  the  public  aerv^ 
Ice;  that  the  obligations  of  the  company 
bear  only  6  per  cent  Interest;  that  tbe 
management  and  operation  of  the  road  are 
efiJcient,  and  all  proper  means  are  used  to 
render  an  adequate  service  at  the  least  cost. 
In  order  that  the  public  may  be  properly 
served  for  the  lowest  charge. 

It  is  urged  by  the  relators  that,  as  the 
railroad  company  has  violated  the  order  of 
the  railroad  commission  In  changing  its 
schedule  without  application  to  or  permis- 
sion from  the  commission,  the  company  can- 
not here  assert  a  right  to  disr^ard  the  order 
of  tbe  commission,  but  must  first  present  Its 
case  to  the  conamlssion  for  its  action  thereon. 

While  the  order  violated  is  administrative, 
and  not  judicial,  the  rallnud  commissioners 
are  entitled  to  have  their  valid  orders  obeyed, 
and  the  courts  should  recognize  the  obliga- 
tion of  railroad  companies  to  accord  proper 
respect  to  orders  of  the  commission. 

The  initial  discretion  as  to  the  means  and 
manner  of  operating  a  railroad  is  In  those 
charged  with  the  management,  who  should  be 
skilled,  experienced,  competent,  faithful,  well- 
informed,  and  alert  to  secure  safe  and  ade- 
quate service,  and  to  avoid  accidents,  risks, 
losses,  and  injuries  that  would  result  from 
incompetent,  unskillful,  or  unfaithful  man- 
agement Such  discretion  should  be  exercis- 
ed in  accordance  with  law,  in  good  faith, 
and  in  the  Interest  of  tbe  public  welfare,  and 
is  subject  to  lavrfnl  goremmeotal  supervi- 
sion and  regulation  to  prevent  abuses,  unjust 
discriminations,  and  other  Illegal  actions  or 
results.  Rules  and  regulations  adopted  by 
the  commissioners  within  their  authority  are 
presumed  to  be  reasonable  and  Just,  and  are 
subject  to  review  as  administrative  matters, 
not  by  appeal  or  writ  of  error  to  correct 
mere  errors  or  irregularities,  but  in  man- 
damus and  other  appropriate  proceedings  to 
test  the  legality  of  the  rules  and  regula- 
tions, when  it  is  sought  to  enforce  or  to  en- 
join such  rules  and  regulations.  It  it  tbe 
duty  of  railroad  con>orations  to  obey  the 
lawful  orders,  rules,  and  r^ulatlons  promul- 
gated by  competent  state  authority,  and 
they  violate  such  orders  at  their  perU.  In 
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seeking  relief  from  orders  or  rules  thought 
to  be  unduly  burdenBome  or  otherwise  illegal, 
the  corporation  should  apply  to  the  railroad 
commissioners  for  changes  or  modifications 
before  resorting  to  the  courts;  and  valid  or* 
derB  or  mlea  of  the  commission  shoold  not 
be  dlaregarded  with  Impunity  or  without 
Tslld  excuse. 

While  the  conduct  of  the  respondent  In  dis- 
regarding the  commission  Is  emphatioally 
disapproved,  yet  If,  under  the  changed  condi- 
tions allied,  the  order  of  tbe  commission 
will  operate  arbitrarily,  as  would  seem  to 
be  Indicated  by  the  averments  of  tbe  return, 
that  are  admitted  by  the  relators  through 
tbe  demurrer,  it  would  be  unjust  to  respond- 
ent and  to  the  great  body  of  Its  patrons  to 
enfprce  the  order  of  the  commission.  The 
order,  viewed  In  the  light  of  the  facts  admit- 
ted, is  apparently  not  a  reasonable  and  just 
reflation;  but  It  appears  to  be  an  arbitrary 
and  unlawfal  order  that,  if  enforced,  will 
<^rate  to  the  detriment  of  most  of  the  re- 
Bpondent's  patrons,  and  to  deprive  the  re- 
spondent of  its  property  without  due  process 
of  law,  and  to  deny  the  respondent  the  equal 
protection  of  the  laws. 

The  special  and  general  statutory  authority 
StTen  the  railroad  commissioners  to  make 
and  enforce  reasonable  and  Just  regulations 
to  require  railroads  to  provide  all  necessary 
facilities  and  proper  schedules  to  serve  the 
uses,  comfort,  and  convenience  of  the  public, 
and  to  opiate  the  roads  for  the  public  good 
within  the  statutory  authority,  includes  au- 
thority to  make  and  enforce  reasonable  rules 
and  regulations  to  require  tbe  furnishing  of 
facilities  for  making  connections  between  dif- 
ferent roads  for  tbe  use  and  conTenlence  of 
the  public 

Where  a  railroad,  though  wholly  within  a 
state;  most.  In  ord&c  to  properly  serve  the 
greater  portion  of  Its  patrons,  so  schedule  Its 
through  trains,  carrying  passengers,  mall, 
and  perbAaUe  freight,  as  to  make  prompt 
and  regular  connections  at  its  terminal 
points  with  other  lines  of  transportation  ex- 
tending Into  densely  p(^ulated  sections,  In 
determinlngr  tbe  reastmableness  of  a  goreni* 
mental  relation  affecting  the  schedules  to 
be  observed  by  such  through  trains,  con- 
sideration should  be  given  to  the  character 
and  Tolnme  of  tbe  business  requiring  the 
terminal  connections,  the  connections  at  the 
terminal  points  reasonably  required  to  serve 
the  throagh  busIneBS,  the  volume  of  business 
demanding  intermediate  connections,  the  bur- 
dais  and  risks  to  be  cait  upon  the  carrier 
and  the  general  public  in  making  tbe  Inter- 
mediate cramecUons,  tiie  benefits  to  be  de- 
rived by  the  public  and  the  carrier  from 
the  side  connections,  as  well  as  other  mat- 
ters affecting  the  substantial  rights  of  the 
local  and  general  public  and  the  carriers. 

If  tbe  throng  trains,  in  view  of  the  vol- 
ume and  character  of  respondent's  through 
baslness  or  otiier  eomlderations,  cannot  rea- 
Mnably  be  required  to  make  the  desired  in- 


termediate connectloDS,  tbe  railroad  may  be 
required  to  run  special  trains  to  serve  tbe 
public  at  intermediate  points  or  in  local  or 
lateral  communities,  where  the  business  war- 
rants it  and  no  unjust  burden  Is  thereby  put 
upon  the  carrier  with  reference  to  Its  entire 
business. 

The  duty  of  a  railroad  company  to  furnish 
reasonably  adequate  facilities  is  commen- 
surate with  the  powers  and  privileges  confer- 
red upon  the  corporation  and  the  just  re- 
quirement of  the  public  to  be  served  by  It. 
In  determining  the  obligation  of  the  corpora- 
tion In  the  discharge  of  Its  duties  to  the 
public,  the  corporate  business  as  a  whole, 
the  character  of  the  service  required,  the 
need  of  Its  performance,  and  the  various 
rights  of  the  public  and  of  the  carrier  should 
be  considered. 

All  reasonable  and  Just  rules  and  regula- 
tions made  by  the  railroad  commissioners 
within  the  authority  conferred  upon  them  by 
law  should  be  enforced  to  carry  out  the 
expressed  purposes  of  the  law  In  tbe  Inter- 
est of  the  general  welfare;  but  unreason- 
able regulations  are  not  within  the  authority 
conferred  by  law  upon  the  railroad  commis- 
sioners, and  when  regulations  appear  from 
tbe  pleadings  or  the  evidence  In  a  case  to  be 
unreasonable  and  violative  of  constitutional 
provisions  for  tbe  protection  of  private  prop- 
erty rights,  such  unreasonable  regulations 
■will  not  be  enforced  by  the  courts. 

Whether  exercised  and  performed  directly 
or  through  the  medium  of  administrative  ot-  > 
fleers,  the  power  and  duty  of  the  Legislature 
are  to  supervise  and  r^ulate  within  I^al 
bounds  the  rendering  of  service  of  a  public 
nature,  and  not  to  arbitrary  control  and 
manage  tbe  business  or  property  of  those 
engiUECd  In  rendering  the  public  service. 
Property  ot  Individuals  or  corporations  used 
in  rendering  a  public  service  Is  private  prop- 
erty. Its  use  is  subject  to  lawful  and  rea- 
sonable regulation  In  the  Interest  of  the  pub- 
lic welfare,  to  the  end  that  there  be  no 
abases  or  unjust  discriminations  or  excessive 
charges  in  rendering  the  public  service. 
Those  engaged  In  a  public  service  may  prop- 
erly exercise  lawful  and  reasonable  discretion 
In  the  physical  control  and  management  of 
properly  used  In  performing  the  service  and 
in  the  conduct  of  the  business,  and  so  long  • 
as  the  discretion  Is  exercised  in  accordance 
with  Jaw,  in  good  faith,  and  with  proper  re- 
gard for  the  public  welfare  It  should  not  be 
Interfered  wttht  though  such  discretion  Is 
at  all  times  subject  to  governmental  super- 
vision and  regulation  within  l^al  limitations, 
to  prevent  its  being  exercised  so  as  (o  result 
in  abu8«i  or  unjust  discriminations  or  otiier 
Illegalities  In  rendttlnff  the  public  service 
Lawful  regulation  In  the  Interest  of  the 
public  welfare,  not  arbitrary  control,  Is  the 
extent  of  the  gorernmentai  authority.  While 
the  autliorlty  to  regulate  extends  to  all  the 
means  used  In  rendering  tlie  service,  such 
authority  should  be  confined  to  lawful  rega- 
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lation;  and  arbitrary  control  or  managttnent 
should  not  be  attempted  or  pehnltted  under 
the  guise  of  regulation  and  superrlBlon. 

The  defense  presented  by  the  retom  of  the 
respondent  Is  not  that  the  enforcement  of 
the  order  of  the  railroad  commissioners  will 
cause  a  particular  loss  or  burden  to  respond- 
ent that  will  only  prevent  it  from  realizing 
a  profit,  or  will  reduce  its  profits  upon  Its 
business  aa  an  entirety;  but  it  is  in  effect 
averred  in  the  return  and  admitted  by  the 
demurrer  that  the  raforcement  of  the  order 
will  greatly  inconvrailence  many  patrons  to 
serve  only  a  few,  wHl  seriously  affect  injuri* 
onsly  the  greater  part  of  respondoit's  serv- 
ice to  the  general  public,  will  require  respond- 
ent to  assume  tmdne  risks  or  unreasonable 
.  burdens,  which'  risks  will  operate  to  the  dis- 
advantage of  the  great  mass  of  respondent's 
patrons,  for  the  benefit  of  only  a  few,  and 
will  cause  unreasonable  loss  and  risks  to 
respondent  beyond  Its  duty  to  the  public,  by 
increasing  the  annual  loss  sustained  in  the 
operation  of  the  road  as  an  entirety,  and 
consequently  that  the  order  is  unreasonable 
and  unlawful. 

The  enforcement  of  an  unreasonable  and 
unlawful  regulation  Is  in  effect  a  taking  of 
property  without  due  process  of  law  and  a 
denial  of  the  equal  protection  of  the  laws. 

In  rendering  the  public  service,  the  re- 
spondent and  ita  property  rights  are  subject 
to  reasonable  and  lawful  supervision  and  reg- 
•  ulation  and  to  the  burdra  incident  thereto; 
bat  the  respondent  and  Its  property  are  not 
subject  to  unjust  or  unreasonable  orders  or 
regulations,  the  enforcement  of  which  will 
not  be  for  the  general  welfare,  but  will  vio- 
late the  constitutional  provisions  designed  for 
the  protection  of  all  property  rights,  wheth- 
er used  in  the  public  service  or  ndt 

The  demurrer  to  the  return  is  overruled, 
with  leave  to  present  issues  of  fact  within 
two  we^B.  All  concur. 


FLORIDA  EAST  COAST  ET.  CO.  v. 
liASSITER. 

(Supreme  Court  ot  Florida.  Jane  25,  1900. 
Headnotes  Filed  Oct.  11,  1900.) 

1.  CoHSTirnTionAX.  Law  (SI  245,  801*)— Dm 
Pbocess  or  LA.W— Equal  PaoTEcnoir  or 
I^we— INJUBT  TO  Raileoad  EuplotAs  — 
Liability  or  Masteb. 

Section  8150,  Gen.  St  1906,  that  imposes 
liability  apon  railroed  companies  for  injury  to 
their  employes,  who  are  free  from  fault,  through 
the  negligence  of  coemplojrftB,  does  not  deny  to 
such  companies  due  process  of  law,  or  the  equal 
protection  ot  the  law,  and  is  not  violative  of 
'  the  fourteenth  amendment  to  the  federal  Gonsti- 
totion. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §{  702,  848-850,  857 ;  Dec  Dig. 
il  246.  301.*] 


2.  PbINCIPAL  AMD  AOKITT  22*)— BVIDERCB: 

or  AoENcY— Declaeationb  or  AaiHT. 

Agency  canoot  be  established  by  the  decla- 
ration of  the  supposed  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  g  40;   Dec.  Dig.  I  22.«] 

3.  Trial  (}  349*)— Appeal  and  Ebbob  ({  974*) 
—Special  Vbbdiof— Bight  to  Rbquibb— 
Review  —  DiBCBEtioN  or  Loweb  Coubt  — 

RECOUUEnOATlON  OF  SPECIAL  VeBDICT. 

In  tbe  absence  in  Florida  of  a  statute  on- 
the  feubject  of  special  verdicts,  our  trial  courts 
are  not  justified  in  directing  the  jar;  to  find 
a  special  verdict,  though  they  may,  in  their 
discretion,  in  a  proper  case  recommend  one ;  but 
the  jury  has  the  right  to  decline  Gnding  any 
other  than  a  general  verdict.  The  appellate 
court  will  not  review  or  reverse  sncb  trial  conrts 
for  their  refusal  to  exercise  their  discretion  io. 
such  cases. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  823:  Dec  Dig.  S  349:*  Appeal  and 
Error,  Cent.  Dig.  K  ^58,  3859;  Dec  Dig.  %= 
974.*]  ...  ► 

4.  Daicaqes  (8  216*)— Ikstbdctions. 

In  cases  where  a  plaintiff's  prospective  loss- 
es In  the  future  during  his  life  expectancy  from 
the  diminished  earning  capacity  co&seqaent  upon' 
his  Injuries  ]s  made  a  ground  of  recovery,  the 
jury  should  be  instructed  that,  in  estlmatins 
such  prDS[>ective  future  damages  resulting  from 
the  diminished  earding  capacity,  they  should 
reduce  sncb  damages  to  their  present  value,  and 
that  such  present  value  thereof  only  should  be 
Included  in  their  verdict 

[Ed.  Note.— For  other  cases,  see  Damaaea^ 
Cent  Dig.  SS  548-555;   Dec.  Dig.  i  216.*f 

Cockretl  and  Hocker,  JJ.,  dissenting. 
(Syllabus  by  the  Court) 

In  Banc.  Error  to  Circuit  Court,  St  Ludfr 
County;  Minor  8.  Jones,  Judge. 

Action  by  Cbarloi  O.  Lasslter  against  the 
Florida  Bast  Coast  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

Geo.  M.  Bobbins,  for  plaintiff  in  error, 
Beggs  &  Palmer,  for  defendant  In  error. 

TAYLOB,  J.  The  defendant  in  error,  a» 
plaintiff  below,  sued  the  plaintiff  In  error,, 
as  defendant  below,  in  the  circuit  court  of 
St.  Lucie  county  In  an  action  for  damages  for 
personal  injuries;  the  trial  resulting  in  a 
verdict  and  Judgment  for  the  plaintiff  below,, 
for  review  of  which  the  defendant  below 
brings  the  case  here  by  writ  of  error. 

The  plaintiff,  at  the  time  of  the  injury 
sued  upon,  was  an  employ^  of  tbe  defendant 
railway  company,  and  brought  his  suit  un- 
der the  provisions  of  section  3150  of  the 
General  Statutes  of  1906,  which  reads  as  tol- 
lows: 

"If  ai^  persoQ  la  injured  by  a  railroad 
company  by  the  ruimhig  of  the  looomotives 
or  cars,  or  other  machinery  of  such  com- 
pany, he  being  at  the  time  of  such  injury 
an  employe  of  the  company,  and  the  damage 
was  caused  by  negligence  of  another  em- 
ploy^,  and  without  fault  or  negligence  on  tbe 
part  of  the  person  injured,  his  «ii[rioymeut 
by  the  company  shall  lie  no  bar  to  a  recov- 


•rw  etliM  esau  SM  urns  toplo  and  se«Uoo  NUMBBB  In  Dec.  ft  Am.  Diss-  U07  to  daU,  *  lUpeiUtf  Iwtasw 


Digitized  by 


Google 


FIM  FLORIDA  EAST  COAST  BT.  CO.  t.  LABSITBR.  429 


M7.  No  contract  which  restrictB  Bach  Ua- 
bUlty  >haU  be  lesal  or  binding." 

The  defendant  demurred  to  the  plaintiff* a 
declaration  aa  the  ground  Qiat  thla  statute 
denies  the  defendant  equal  protection  of  the 
law.  In  that  It  attempts  to  create  a  new  tart 
as  to  onlj  one  dais  of  carriers,  and  Is  ob- 
noxloDS  to  the  fourteenth  ameaidment  of  thci 
€<Hutltntion  of  the  United  States.  This  de- 
murrer was  overruled,  and  such  ruling  la  as- 
signed as  error. 

Tbe  contention  In  support  of  this  aaslgn- 
m«it  Is  that  the  new  rule  of  liability  of  the 
master  to  his  servant,  who  Is  without  fault, 
for  tiie  negligence  of  a  fellow  serrant,  lm> 
posed  by  this  statute,  Is  an  unjust  discrimi- 
nation against  railroad  carriers,  In  confining 
such  rule  to  them,  and  in  not  extending  it 
to  all  classes  of  carriers  alike;  that  there  is 
no  Just  basis  for  such  a  dassiflcatlon  of  car- 
eers. These  contentions  are  untenable. 

In  tbe  ably  ctmsldered  case  of  Kiley  t. 
Chicago,  U.  &  St  P.  By.  Co.  (decided  by  the 
Snprenw  Court  of  Wisconsin  in  January, 
190»)  119  N.  W.  809,  in  which  the  same  con- 
tentions were  made  that  are  here  mrged,  it 
was  tersely  and  properly  held  that:  "The 
necMlty  and  propriety  of  dasBlflcation  for 
l^lslatlTe  purposes  are  to  be  determined  by 
tbe  li^islature,  and  cannot  be  disturbed 
when  exercised  within  the  rule  <teclarlng 
that  classiflcatton  must  be  based  on  substaup 
tial  distinctions  and  germane  to  the  purpose. 
The  business  of  opaatlng  railroads  differs 
from  other  business  in  its  nature,  In  Its  re- 
lation to  the  public,  and  in  the  particular 
dangers  Incurred  by  Its  employes  and  the 
public  and  calls  for  special  regulation  to 
meet  the  conditions  peculiar  to  it,  and  such 
as  are  wholly  Inapplicable  to  any  otbet  busi- 
ness, and  that  such  a  statute  la  not  invalid 
aa  denying  to  railroad  companlea  the  equal 
protection  of  the  law,  nor  does  it  deny  to 
them  due  process  of  law."  The  court  did 
not  err  in  OTerruling  this  demurrer. 
note  to  V.  G.  O'.  M.  Co.  t.  Fbratbrook,  36  Cola 
408.  86  Fac.  813. 

Tbe  Uiird  assignment  of  error  complains 
of  the  oourt's  sustaining  a  challenge  for 
canae  made  by  the  plaintiff  to  a  talesman 
tendered  aa  a  Juror.  Inasmuch  as  there  will 
bare  to  be  another  trial  of  the  cause,  and 
as  it  la  unlikely  that  the  same  occurrence 
wlU  again  tnmspbre  at  another  trial,'  It  be- 
comes unnecessary  to  pass  upon  this  assign- 
ment. ' 

At  the  trial  It  was  shown  that  after  the 
lnjnx7  to  the  plaintlff'he  was  attended  by  a 
pbyalcian,  one  Dr.  Uoyd*  and  that  owing  to 
the  nnskDlfolness  of  this  physician  the  plain- 
tiff's injury  waa  very  mu£h  aggravated,  and 
In  an  attempt  by  the  plaintiff  to  prove  that 
he  waa  the  railroad's  physician,  and  that 
tiie  railroad  was  reivonslUe  for  his  unskilled 
treatment  the  plainUfl  testified  that  Dr. 
iJoyd  told  him  he' was  the  company's  physi- 
cian, ^nie  defoidant  moved  the  court  to 
«trika  tUs  testimony ;  bat  such  motion  was 


denied,  and  this  ruling  is  assigned  as  error. 
This  was  error.  Agency  cannot  be  estab- 
lished by  the  declarations  of  the  supposed 
agent  himself.  Lakeside  Press  &  Photo  En- 
graving Ca  V.  Campbell.  38  Fla.  623,  22 
South.  878;  Elliott  on  I!^ridence,  |  252.  and 
citations.  As  the  same  facts  were  subse- 
quently shown  1^  competent  evidence  with- 
out objecti<Bi,  this  error  may  be  regarded  as 
harmless. 

The  second  count  in  the  plalntUTs  declara- 
tion sought  recovery  of  damages  from  the 
defendant  railway  company  because  of  the 
maltreatment  by  the  physician  whom  it  was 
alleged  was  put  in  charge  of  the  plaintiff's 
case  by  the  defendant;  the  defendant  know- 
ing at  tbe  time  of  saUl  physician's  want  of 
skill  in  his  professlcm.  At  the  close  of  the 
plaintiff's  testimony  the  defendant  moved 
the  court  to  Instruct  the  Jury  not  to  consid- 
er any  evidence  put  In  by  the  plaintiff  to  sup- 
port said  second  count  of  his  declaration, 
because  tbe  plaintiff  had  wholly  failed  to 
prove  that  the  defendant  had  any  knowledge 
of  the  want  of  skill  In  his  profession  by  said 
physidan  when  It  employed  blm,  and  also  at 
tbe  same  time  moved  the  court  on  the  same 
ground,  to  require  the  plaintiff  to  elect  upon 
which  count  of  lils  declaration  he  would  pro- 
ceed. Both  of  these  motions  were  denied 
by  the  court  and  these  rulings  constitute  the 
fifth  and  sixth  assignments  of  error. 

There  was  no  error  in  either  of  these  rul- 
ings. At  the  time  said  motions  were  made 
only  the  plaintiff's  testlmcmy  was  before  the 
Jury,  and  be  had  the  right  at  that  stage  of 
the  case  to  an  opportunity  to  make  good  the 
second  count  of  bis  declaratUm,  if  be  could, 
from  the  defendant's  witnesses.  Not  bavbig 
done  so,  bowevw,  at  tbe  dose  of  all  tbe  evi- 
dence, the  court  properly  instructed  tbe  Jury 
that  tiie  plaintiff  bad  failed  to  make  out 
his  case  under  the  second  count  of  his  dec- 
laration, and  that  he  could  not  recover  any- 
thing under  said  second  count 

The  seventb  assignment  of  error  is  predi- 
cated upon  on  argument  of  plaintiff's  counsel 
to  the  Jury  that  was  objected  to  1^  tbe  de- 
fendant and  the  court  moved  to  instruct 
the  jury  not  to  consldw  such  argument  but 
which  motion  was  denied  by  the  court  The 
argument  in  question  tended  to  make  capital 
for  tbe  plahitlff  out  of  the  matter  <tf  tbe  sec- 
ond count  in  the  declaration,  which,  as  be- 
fore seen,  was  out  of  the  case  for  lade  of 
proof  to  sustain  It  Such  argument  was, 
therefore,  impropw,  and  the  Jury  should 
have  been  instructed,  as  requested,  to  dis- 
regard It 

At  tbe  close  of  the  evldraice  tbe  defend- 
ant's counsel  requested  the  court  to  instruct 
the  Jury  that  it  was  within  their  discretiou 
to  return  either  a  general  or  special  verdict 
which  request  ms  refused  by  the  Judge. 
The  kludge  also  remuked  in  the  hearing  of 
the  Jury  that  he  did  not  consider  tlie  case 
one  in  which  a  special  verdict  would  be 
,  proper.  This  refusal  to  Instruct  aa  request- 
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ed  and  the  accompanying  remark  of  the 
jadge  constltate  the  eighth  and  ninth  asBlgn- 
mentB  of  error. 

We  have  no  statnte  In  Florida  on  the  sub- 
ject of  Bpedal  verdicts,  but  at  the  common 
law  It  aeemed  to  be  a  matter  wholly 
within  the  discretion  of  the  Jury  as  to 
whether  they  would  return  a  general  or  spe- 
cial verdict  See  2  Andrews,  American  Law, 
1491;  ClementsoD  on  Special  Verdicts,  pp. 
6,  6.  In  the  same  work,  at  page  179,  It  Is 
BBld  that,  In  states  where  no  specl0c  statn- 
tory  provision  on  the  subject  exists,  qieclal 
verdicts  may  be  fonnd  as  at  common  law. 
The  oonrt  Is  not  justified  fh  directing  the 
Jury  to  find  a  special  verdict,  thongh  it 
may.  In  Its  discretion,  In  a  proper  case  recom- 
mend  one.  A  Jury  haa  the  right  to  decline 
findb^  any  other  than  a  general  verdict. 
In  the  case  af  Baltimore  &  Ohio  R.  R.  Ca  v. 
Scho61  District,  S  Penny.  (Pa.)  518,  It  Is  held 
tliat  "a  court  may.  In  Its  discretion,  recom- 
mend a  special  verdict,  but  It  Is  a  discretion 
the  app^ate  oonrt  will  not  review  and  re- 
vwse  tor  their  refusal  to  exercise  it"  F(d- 
lowlng  fbls  authority,  we  will  not  undertake 
to  review  <a  rererse  the  action  of  the  clr* 
cult  Judge  In  refusing  to  exercise  his  discre- 
tion in  suggesthig  to  the  Jury  their  right  to 
return  a  Special  verdict.  Nor  can  we  discov- 
er how  the  defendant  could  have  been  in- 
jured 1^  the  remark  of  the  Judge  In  the 
hearing  of  the  Jury  to  the  ^ect  that  he  did 
not  thhik  the  case  was  one  where  a  special 
verdict  was  proper. 

The  tenth  assignment  of  error  Is  based  up- 
on the  InsufDclency  of  the  evidence  to  sup- 
port the  verdict,  and  will  be  considered  here- 
after in  dealing  with  the  motion  for  new 
trial. 

The  eleventh  assignment  of  error  Is  based 
upon  the  refusal  of  the  court  to  Instmct  llie 
Jnry  to  return  a  verdict  for  .the  defendant, 
on  the  ground  that  the  facts  not  controverted 
showed  contributory  negligence  on  ttie  part 
of  the  plaintiff,  which  in  an  appreciable  de- 
gree contrltnited  to  his  injury.  The  writer 
of  this  opinion  thinks  that  under  the  facts 
in  proof  this  charge  should  have  been  given, 
for  the  following  reasons  and  on  the  follow- 
ing authorities:  The  undisputed  facts  In 
proof  make  out  the  following  case:  The 
plaintiff  was  an  employ^  of  the  d^endant 
company  In  the  capacity  of  switchman  in 
the  railway  yards  of  the  defendant  at  Ft. 
Fierce,  which  was  a  division  point  for  freight 
trains,  and  where  there  is  a  coal  chute  for 
supplying  the  engines  with  coal,  which  coal 
chute  Is  loaded  from  cars  placed  on  a  track 
that  runs  between  the  chute  and  the  pit;  the 
coal  being  first  dumped  from  the  cars  Into 
the  pit,  and  from  there  hoisted  up  Into  the 
chute.  On  the  16th  day  of  February,  190G, 
an  enfi^neer  in  charge  of  on  engine  and  the 
plaintiff,  on  being  Instructed  to  place  a  car 
of  coal  at  the  pit  to  be  unloaded,  backed 
Into  what  th^  called  the, "cripple  tracik"  and 
pldied  up  a  car  of  coal. '  The  plaintiff  rode 


out  df  the  cripple  tndc  <u  the  north  md 
of  the  car.  and  got  off  at  a  swltoh  and  threw 
it,  and  then  stepped  baCk  some  few  feet 
towards  a  crossliv  to  see  that  It  was  dear, 
and,  seeing  that  it  was  clear,  signaled  to 
the  mgtneer  in  cha^  ot  the  «iglne  to  back, 
which  he  did  slowly.  Then  the  plaintiff  step- 
ped towards  the  car  as  It  came  slowly  back, 
and  mounted  it  by  putting  his  foot  In  the 
stlrmp  and  catching  hold  of  the  lower  end 
of  the  grab  Iron,  and  after.be  had  bung  there 
for  a  distance  (rf  25  or  SO  feet,  on  stralgfatoi- 
Ing  himself  up  to  a  more  comfortable  posl- 
tloQ,  the  grab  iron  gave  wi^,  letUng  him  fall 
to  the,  ground,  when  one  of  the  car  wheels 
passed  over  his  foot,  crushing  it  to  an  extent 
that  necessitated  amputation  of  tin  foot. 

While  the  plaintiff  testified  that  It  was 
necessary  for  him  to  mount  this  car  and  ride 
on  it  back  to  the  coal  pit  to  see  where  to 
place  It;  yet  his  own  evidence  shows  that 
from  the  point  where  he  mounted  the  car 
back  to  the  coal  pit  where  it  was  to  be 
placed  in  position  for  unloading  was  only  151 
feet,  and  that  the  cars  were  teing  moved  no 
faster  than  he  could  walk,  and  that  be  would 
have  had  to  dismount  Just  betore  reaching 
the  coal  pit  in  order  to  more  effectually  sig- 
nal to  the  otgineer  in  placing  the  car  at 
the  pit,  and  that  between  the  point  where 
he  mounted  the  car  and  the  coal  pit  tile 
trade  curved,  so  that  If  he  had  undotaken  to 
signal  the  engineer  from  his  position  on  the 
car  he  would  have  been  ctmipelled  to  lean 
out  from  the  car  as  far  as  he  could  In  order 
for  tfie  engineer  to  see  him  or  hto  signals. 
On  the  other  hand,  the  uncontradicted  evi- 
dence of  the  defense  is  that  there  was  no 
necessity  for  bis  mounting  this  car,  but  that, 
on  the  contrary,  his  proper  place  was  on  the 
ground  fbr  the  more  efficient  signaling  to 
the  en^neer,  and  the  plalntilTs  own  evi- 
dence shows  that  he  could  have  iralked  back 
from  the  point  where  he  mounted  the  car 
to  the  coal  pit,  where  he  would  have  had  to 
dismount  again,  a  dlitance  of  only  151  feet, 
as  quickly,  at  the  rate  the  cars  were  being 
propelled,  as  the  cars  would  have  arrived 
there.  So  that  his  mounting  this  car  at  the 
time  and  place  that  he  did  was  wholly  un- 
called for  by  the  demands  of  duty  or  neces- 
sity, was  contrary  to  the  effldent  performance 
of  bis  duty  on  that  occasion,  and  undertaken 
by  hUn  solely  for  his  own  pleasure  or  con- 
venience, and  at  bis  own  risk.  Tlo  board- 
ing of  a  train  In  motion  is  necessartly  at- 
tended with  more  or  len  danger  under  any 
circumstances,  and  Mnployte  of  railroads,  as 
well  as  the  public  generally,  owe  it  to  their 
own  safety  to  abstain  from  attempting  It, 
unless  the  demands  of  duty  make  It  neces- 
sary. This  court,  following  the  construction 
put  by  the  Georgia  court  upon  their  statute, 
from  which  ours  In  such  cases  has  been 
adopted,  has  rqieatedly  held  that  an  employA 
of  a  railroad  company  cannot  recover  dam- 
ages from  such  company  for  injuries  Sus- 
tain^ by  bim  on  account  of  the  negligence  or 
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carelesBness  of  another  employ^,  unless  wh(d- 
ly  without  fault  blmself.  Daval,  BecelTor,  t. 
Hunt.  34  Fla.  85.  13  South.  876.  In  Atlantic 
Coast  Line  R.  Co.  v.  Ryland,  SO  Fla.  190.  40 
South.  24,  It  is  held  that  nnder  our  statute 
autiiorlzing  recovery  by  an  raiployfi  of  a 
railroad  company  of  damages  for  Injury  re* 
celved  by  the  running  of  its  locomotlreB,  cars, 
or  other  machinery  through  the  negligence 
of  a  coemployfi  or  fellow  servant,  the  In- 
jured etoployd,  In  order  to  recover,  must 
bimself  be  oitlrely  free  from  fault  or  n^ 
ligence.  He  must  do  nothing  to  contribute  to 
his  Injury,  and  must  neglect  to  do  nothing  to 
prevent  the  consequence  of  the  n^llgence  of 
the  other  servants.  Any  negligence  of  tbe 
plalntllr  In  such  a  case,  however  sll^t,  that 
contributes  In  an  appreciable  degree  to  the 
canse  of  the  Injury,  defeats  a  recovery. 

In  the  case  of  Cunningham  v.  Chicago,  M. 
&  St  P.  R.  Co.  (C.  C.)  17  Fed.  882,  It  Is 
said  that:  "If  a  man  voluntarily  and  un- 
necessarily puts  himself  Into  a  dangerous 
position,  where  there  are  other  positions  that 
be  may  take,  in  connection  with  the  dlschai^e 
of  his  duty,  that  Are  safe,  he  cannot  re- 
cover damages  for  that  Injury  to  which  he 
has  contributed  by  his  own  negligence."  To 
the  same  effect  Is  the  ruling  In  Day  v.  Louisi- 
ana West  Ry.  Co.,  121  La.  180,  46  South. 
203.  In  Dowell  v.  VIckeburg  A  Meridian  B. 
R.  Co.,  61  Miss.  619,  It  was  held  that  a  serv- 
ant of  a  railroad  company  cannot  recover  In 
a  suit  against  tbe  company  for  Injuries  re- 
ceived while  recklessly  attempting  to  board 
a  moving  train,  although  It  Is  shown  that  tbe 
train  was  improperly  equipped  and  that  some 
of  its  appliances  were  defective.  That  under 
these  drcnmstancea  tlie  fact  that  the  plain- 
tiff was  In  tbe  habit  of  boarding  moving 
trains,  or  that  he  had  been  seen  to  do  so  on 
previous  occasions  with  Impunity,  will  not 
avail  hini. 

In  the  case  of  Southern  Ry.  Co.  v.  Harbin, 
110  Ga.  808,  36  S.  E.  218,  the  Supreme  Court 
of  Georgia  approvingly  quotes  the  following 
ruling  from  the  case  of  M.  &  O.  R.  R.  v. 
George,  94  Ala.  200,  10  South.  145 :  "If  there 
are  two  appar«it  ways  of  discharging  the  re- 
quired service,  one  more  dangerous  than  the 
other,  the  employd  is  bound  to  select  tbe 
latter,  and  Is  guilty  of  such  negligence  as 
will  bar  an  action  for  damages  if  be  selects 
the  former  and  is  thereby  injured." 

In  the  case  of  Southern  Kansas  R.  Co.  v. 
Robblns,  43  Kan.  145.  23  Pac.  113,  it  is 
held  that  evidence  of  tbe  practice  and  usage 
of  others  In  climbing  the  ladder  of  a  box 
car  when  a  train  Is  In  motion  is  not  admis- 
sible to  prove  due  care  on  the  part  of  a 
party  injured  at  the  time  of  the  accident 

In  the  case  of  Quirouet  v.  Alabama  G.  S. 
R.  Ca.  Ill  GB.  315,  36  S.  E.  509,  it  was 
held  that  where  an  employ§  has  his  choice 
of  two  ways  In  which  to  perform  a  duty, 
the  one  safe,  though  Inconvenient,  and  the 
other  dangerous,  he  la  bound  to  select  the 


safe  method;  and  If,  Instead  of  so  doing, 
he  elects  to  pursue  the  dangerous  wcy,  and 
Is,  In  crnisequence,  injured,  he  Is  guilty  of 
such  negligence  as  will  bar  an  action  for 
damages  against  the  master. 

In  the  Instant  case  the  undisputed  facts  In 
proof  show  that  the  plaintiff  here  was  in 
safety  on  tbe  ground;  that  his  duties  re- 
quired him  to  proceed  a  distance  of  only 
151  feet  to  a  point  at  the  coal  pit  to  signal 
the  engineer  as  to  the  placing  there  of  a 
car  load  of  coal;  that  he  could  have  walked 
this  ^ort  distance  with  perfect  safety  to 
himself,  and  arrived  there  In  ample  time  to 
give  his  signals,  but  that  Instead  of  choos- 
ing the  safe  walli,  he,  wholly  without  neces- 
sity, selected  the  dangerous  feat  of  boarding 
a  moving  coal  car  in  order  to  ride  thereon 
the  short  distance  that  he  had  to  go.  Under 
these  circumstances  the  writer  thinks  he  was 
guilty  of  such  contributory  n^Igence  as  will 
bar  any  recovery  of  damages  against  his  em- 
ployer. The  majority  of  the  court  however; 
are  of  a  different  opinion,  and  think  that 
the  boarding  of  the  train  by  the  plaintiff  un- 
der the  circumstances  was  not  negligence' 
In  law  per  se,  but  that  It  was  a  question  of 
fact  for  the  Jury  to  decide  as  to  the  necessity 
for  him  to  so  board  it  and  as  to  whether 
his  mounting  It  under  the  circumstances  stat- 
ed was  negligence  on  his  part  that  contribut- 
ed to  his  injury;  and,  so  thinking,  the  ma- 
jority of  the  court  are  of  the  opinion  that 
the  requested  peremptory  charge  was  prop- 
erly refused.  See  Florida  Cent  A  P.  R.  Co. 
V.  Mooney,  40  Fla.  17,  24  South.  148;  Florida 
Cent.  &  P.  R.  Co.  v.  Mooney,  45  Fla.  280.  33 
South.  1010,  110  Am.  St  Kep.  73;  Kllpatrlck 
V.  Grand  Trunk  Ry.  Co.,  74  Vt  288.  62  Atl. 
531,  93  Am.  St  Rep.  837.  Bee,  also,  note 
in  97  Am.  St  Rep.  985. 

Tbe  twelfth  assignment  (tf  error  Is  expreB»- 
ly  abandoned  here. 

The  thirteenth  assignment  of  error  is  based 
upon  the  court's  refusal  to  give  the  follow- 
ing Instruction  requested  by  the  defendant: 
"If  you  believe  from  the  evidence  that  one 
or  more  of  tbe  defendant's  car  inspectors  in- 
spected the  c%r  in  question  shortly  before 
the  accident,  and  found  the  safety  appliances, 
Including  the  hand  bold  In  good  order,  and^ 
that  If  there  was  any  defect  In  the  hand  hold 
at  the  time  of  the  Inspection  It  was  such  as 
to  deceive  human  Judgment,  your  verdict 
must  be  for  the  defendant,  because  tbe  de- 
fendant cannot  be  held  liable  if  It  appears 
that  It  had  tbe  car  inspected  shortly  before 
plaintiff  used  It,  and  that  tbe  Inspector  or 
Inspectors  used  ordinary  and  reasonable  care 
and  diligence  in  making  the  examination  and 
failed  to  discover  tbe  defect,  -if  it  then  exist- 
ed, which  caused  the  injury  to  the  plaintiff." 

The  writer  hereof  Is  of  opinion  that  there 
was  evidence  In  the  case  which  Justified  tbe 
giving  of  this  charge,  and  we  tbink  it  states 
the  law  correctly,  and  tbe  sabject-matter 
thereof  was  not  covered  by  any  Instruction 
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giT«i  to  the  Jury.  The  majority  of  the  court 
concludes  that  the  refusal  to  give  this  charge 
waB  not  error. 

The  fourteenth  and  fifteenth  Rsslgnments 
of  error  are  predicated  upon  the  giving  of 
the  first  and  second  charges  requested  by 
the  plaintiff.  No  useful  purpose  will  be  sub- 
served by  a  reiiroductlon  of  these  questioned 
charges  here.  It  is  sufficient  to  say  that  they 
state  the  law  correctly  and  there  was  no  er- 
ror In  giving  them  to  the  jury. 

The  sixteenth  assignment  of  error  Is  pred- 
icated nptm  the  giving  of  the  following 
charge  at  the  request  of  the  plaintiff:  "A 
servant  in  the  performance  of  his  duties,  Is 
bound  to  exercise  ordinary  care  for  his  own 
safety,  or  that  degree  of  care  which  prudent 
persons  usually  exercise  under  similar  t^r- 
cumstances,  and  If  he  is  Injured  by  failure 
t6  exercise  such  care  his  master  Is  not  liable. 
He  must  take  ordinary  care  to  learn  the 
dangers,  which  are  lUcely  to  beset  him  in  the 
service.  He  must  not  go  blindly  to  his  work 
where  there  is  danger.  But  this  doctrine 
must  be  taken  in  connection  with  the  qual- 
ification that  mere  knowledge  of  a  defect  or 
method  "VUi  not  always  be  sufficient  to  charge 
the  servant  with  an  asaumptlon  of  the  risk. 
Sndi  knowledge  must  convey  to  a  mind  like 
bis  the  danger  that  may  or  is  likely  to  re- 
sult to  him  in  bis  employment  from  the  de- 
fect or  negligent  act;  for  It  Is  one  thing 
to  be  aware  of  defects  in  the  Instrumentality 
or  plans  furnished'  by  the  master  for  the 
performance  of  his  service,  and  another  tbing 
to  know  or  appreciate  the  risks  resulting  or 
whlcb  may  follow  from  such  defects.  The 
.question  is,  taking  his  experience  or  inex- 
perience into  consideration,  did  he*  know, 
or  onght  be  to  liave  known.  In  the  exercise 
of  ordinary  common  sense  and  prudence,  that 
the  risk  and  not  mer^  the  defects  existed." 

This  cbai^  seems  to  have  been  taken  from 
the  second  headnote  in  the  case  at  Flowers 
T.  LouIsviUe  &  N.  B.  Co.,  55  Flo.  603,  46 
8onth.  71&  It  states  tin  law  correctly  when 
applied  to  a  case  like  the  one  In  wblch  the 
utterance  was  made.  In  tliat  case  the  court 
was  dealing  with  a  case  of  inexperlraice  in 
the  use  of  a  certain  macbbe,  where,'  al- 
though the  in^perlenced  servant  may  have 
known  of  defects  in  the  machine,  lie  might 
at  tlie  same  time  not  tmve  known  of  or  ap- 
preciated the  danger  likely  to  result  from 
the  existence  of  such  defects.  But  In  the 
Instant  case  there  la  no  such  question.  We 
apprehend  that,  bad  It  been  shown  In  the 
present  case  that  the  plaintiff  knew,  at  the 
time  he  mounted  the  car  In  questltm  by 
seising  hold  of  the  grab  inm,  that  sncb  grab 
iron  was  not  properly  fastened  to  the  car, 
be  would  clearly  liave  been  .chargeable  with 
sndi  cmitrtbotory  negligence  as  would  defeat 
his  recorory ;  and  in  such  case  be  would  not 
have  been  heard  to  say,  "Tea ;  I  knew  It  was 
loos^  and  not  fastened  to  the  car;  but  I 


did  not  appreciate  the  fact  that  an  unfasten- 
ed grab  Iron  would  not  bold  me  up."  The 
charge  as  applied  to  the  facts  of-  this  case 
Is  a  mtsflt,  Is  calculated  to  have  misled 
the  jury,  and  It  was  error  to  give  It 

The  seventeenth  assignment  <^  error  Is  not 
argued  here,  and  is  therefore  abandoned. 

The  following  charge  was  given  to  the 
jury  and  was  duly  excepted  to:  "If  you  find 
from  the  evidence  that  the  plalutlff  Is  en- 
titled to  recovw,  then  you  will  be  required 
to  determine  the  amount  of  the  damages  be 
has  sustained.  If  any;  and  in  estimating  the 
damages  you  will  take  into  consideration 
the  plaintiff's  bodily  pain  and  suffering,  if 
any,  occasioned  by  the  Injury  complained  of, 
sickness  resulting  from  the  injury,  >f  any, 
bis  age,  bis  health  and  condition  before  the 
injury  complained  of,  and  the  effect  on  his 
health,  and  in  case  yon  find  that  the  plain- 
tiff has  been  to  any  extent  permanently  in- 
jured or  disabled,  bis  loss  of  time.  If  any, 
the  money  be  was  making  In  his  business  or 
by  bis  labor,  and  the  effect.  If  any,  of  the 
injury  In  tlie  future  1^)on  the  plaintiff  In  at- 
tendliv  to  bis  affairs  generally  In  pursuing 
bis  business  or  calling,  and  allow  him  audi 
damages  as  in  your  (^dnlim,  from  all  the 
facte  and  clrcnmstanoM  In  evidence,  will 
be  a  fair  and  Juet  cmnpensatlon  for  the  tor 
jury  be  haa  sosteined." 

In  view  of  tlie  feature  in  this  diarge  to 
the  effect  that  the  Jury  could.  In  estimating 
the  plaintiff's  damages,  base  such  damages 
upon  the  dlmlnntlou  of  his  earning  capacity 
during  bis  entire  expectancy  <tf  life,  and  in- 
asmuch as  this  feature  of  the  plaintiff's  In- 
jury was  the  diief  basis  fer  tbe  assessment 
of  damages  in  tbe  ease,  this  charge  was 
faulty  in  not  instructing  the  jury  tbat,  In 
estimating  his  prospective  losses  in  tbe  fntnre 
during  liis  life  expectancy  fnnn  bia  dimin- 
ished earning  capacity,  audi  future  damages 
should  be  reduced  to  their  present  value,  and 
the  present  value  thereof  only  slionld  be  in- 
cluded in  their  verdict  See  Jacksonville 
Eleci  Ca  V.  Bowden,  54  Fla.  461.  46  South. 
755.  15  L.  B.  A.  (N.  S.)  461;  Atlantic  St  W. 
P.  R.  Co.  V.  Newton,  86  Oa.  517,  11  &  E. 
776;  Richmond  &  D.  R.  Go.  v.  Alilson,  86 
Ga.  145,  12  S.  B.  352,  11  L.  R.  A.  48;  Ful- 
some V.  Town  of  Concord.  46  Vt  W6;  2  Sedg- 
wick on  Damages,  f  485;  Duval,  Receiver, 
V.  Hunt,  34  Fla.  85.  16  South.  876. 

For  the  errors  found,  tbe  Judgn>ent  of  the 
circuit  court  in  said  cause  is  hereby  reversed, 
at  the  cost  of  the  defoidant  In  wnr,  and 
a  new  trial  awarded. 

WHITFIELD,  C.  J.,  and  SHACKLBPORD 
and  PARKHILL,  JJ.,  concur. 

COCKBELL  and  HOCKBR,  JJ^  are  of  the 
opinion  that  upon  the  whole  record  no  sub- 
I  stoutlol  error  appears. 
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(124  tA.) 
No;  17,&27. 

FULLER  BROS.  t.  DUEE.   B.  S.  OULLATT 
&  BROS.  T.  DUKE  et  al.  (MATHEWS. 
Intemner).  In  re  MATHEWS. 

(Supzeme  Coart  of  LoaUana.   OcL  20,  1900.) 

Couns  (M  224*)— Bhtibw— JvBHiDKrnoK  or 

S0PBKUX  COUET. 

To  warrant  an  application  to  tfae  Supreme 
Court  for  a  writ  of  certiorari,  or  review,  to 
review  a  judgment  of  the  Court  of  Appeal,  the 
case  mast  present  exceptional  features,  or  other- 
wise the  aeterminatlon  of  the  Court  of  Ap- 
peal will,  in  view  of  tfae  Constitution,  be  deem- 
ed final. 

[Ed.  Note.— For  other  caees.  see  Courts,  Cent 
Dig.  H  487,  60&HI18;  Dec  Dig.  8  224*] 

Consolidated  actions  between  Fuller  Bros, 
and  J.  P.  Dnke,  and  between  S.  S,  Gullatt  & 
Bros,  against  J.  P.  Duke  and  others.  In  wbicta 
Charles  Mathews  interrenes.  From  the  Judg- 
ment of  the  Court  of  Appeal,  tiie  Interrener 
applies  ft>r  certiorari  or  writ  of  review.  Re- 
fused. 

J.  B.  Holstead,  for  i^llcant 

NIOHOLLS,  J.  There  Is  nothing  special  In 
this  ease  to  take  it  out  of  the  class  of  cases 
which  the  Constitution  contemplated  should, 
on  determination  of  the  Issues  therein  In  the 
Conrt  of  Appeal,  become  dosed  and  final, 
even  If  there  might  be  error  as  between  the 
parties  In  the  litigation  therein.  We  have 
endeaTored  to  save  much  unnecessary  ex- 
pense to  litigants  and  to  avoid  great  and 
very  burdensome  labor  being  thrown  upon 
this  court  through  attempts  to  convert  It  Into 
an  ordinary  coart  of  appeal.  We  repeat, 
what  we  have  often  said  before,  that  to  war- 
rant aa  application  for  a  writ  of  review  the 
case  sought  to  be  reviewed  should  present  ex- 
ceptional features. 

The  present  application  Is  refused. 

(124  La.) 

No.  17,787. 

DAVENPORT  v.  T.  B.  ALLEN  &  Ca 

In  re  T.  B.  ALLEN  &  CO. 

(Supreme  Court  of  Loulaiana.    Oct.  13,  1909.) 

Afpkai.  and  Ebbob  (1 1094*)— Decisions  Be- 
TiBWABU  —  FnrDiNos  or  Fact  —  Findings 
OF  CouBT  or  Affeal, 

Under  the  Conetitution,  decisions  of  the 
Conrts  of  Appeal  are  final,  in  the  abBence  of 
■pecial  clrcumatances  requiring  the  Supreme 
Court  to  review  their  decisions,  and  ft  will  not 
review  a  decision  of  a  Court  of  Appeal  on  ques- 
tions of.  fact. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4322;  Dee.  Dig.  f  1094.*] 

Cotiorari  to  Coart  of  AffpeeX  Parish  of 
Sabine. 

Action  by  J.  N.  Davenport  against  T.  B. 
A11«i  ft  Co.  Judgment  for  plaintiff  was  af- 
firmed by  the  Coart  of  Appeal,  and  defend- 


ant applies  for  certiorari  or  writ  of  review. 
Application  denied. 

J.  H.  Boone,  for  applicant 

NICHOLLS,  J.  This  case  was  twice  ex- 
amined by  the  Court  of  Appeal.  The  original 
decision  was  sustained,  in  a  written  opinion, 
after  the  attratlon  of  the  coart  had  been 
specially  called  to  the  errors  alleged  to  have 
been  committed  by  It  in  an  elaborate  ap- 
plication for  a  rehearing. 

The  decision  was  based  upon  facts.  We 
find  nothing  In  the  case  calling  upon  this 
court  to  exert  Its  authority  under  the  power 
of  review  conferred  upon  U  by  the  Constitu- 
tion. 

If  the  case  were  ordered  up,  and  error 
were  found,  and  the  Judgment  of  the  Court 
of  Appeal  was  reversed,  our  decision  would 
relieve  the  defendant  from  the  effect  of  that 
error;  but  Its  effect  would  extend  no  fur- 
ther. It  would  furnish  no  light  to  control 
or  govern  other  cases.  The  convention  nec- 
essarily contemplated  the  possibility  of  er- 
ror In  cases  falling  within  the  appellate  ju- 
risdiction of  the  Courts  of  Appeal.  It  cmh 
templated  that  their  condnslon  should  be 
final,  nevertheless,  unless  special  considera- 
tion should  move  this  court  exceptionally  to 
determine  otherwise^  Counsel  for  parties 
seeking  to  obtain  writs  of  review  from  the 
decisions  of  the  Courts  of  Appeal  must  be 
prepared  to  havo  their  applications  refused 
where  the^  present  for  the  consideration  of 
this  court  nothing  more  than  alleged  error 
to  the  prejudice  of  their  particular  clients, 
arising  from  differences  of  opinion,  which 
might  reasonably  be  expected  to  arise  in  re- 
gard to  matters  of  fact,  in  tribunals  to  which 
th^  would  be  regularly  submitted  under  the 
Constitution  for  Judicial  action.  Such  Is  the 
condition  of  things  in  the  present  case 

For  reasons  assigned.  It  Is  hereby  ordered 
that  the  application  herein  be  refused. 


(124  La.) 
No.  17,746. 
STATE  V.  8AND0LOSEI. 
In  re  SANDOLOSEI. 
(Supreme  Court  of  Louisiana.    Oct.  9,  1900.) 

Mandauus  (i  61*)— Cbiminal  PaosEcnnoNs. 

Accused  Tn  a  nonappealable  criminal  case  Is 
not  entitled,  merely  because  of  the  nonappealable 
character  of  the  case,  to  test  before  Judgment 
the  correctness  of  the  trial  judge's  ruhnga  upon 
interlocutory  points;  and  hence  one,  against 
whom  an  information  was  filed,  charging  the 
soliciting  and  receiving  of  orders  for  the  sale  of 
intwcicatlng  liquors  at  retail  in  a  parish  where 
such  retailing  was  prohibited,  could  not.  before 
trial,  apply  to  the  Snpreme  Court  fOr  mandamus 
to  compel  the  lower  court  to  order  a  bill  of  par> 
ticnlars  previously  denied. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  SI  122-126;  Dec  Dig.  |  61.»] 

Certiorari  to  Court  of  Appeals,  Parish  of 

Caddo. 


«rar  otlier  CUM  see  Mo*  topic  sad  section  NUUBBR  in  Deo.  A  Am.  01|s.  Uffl  to  date,  A  Reporter  Indexw 
fiOSO.-28 
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H.  J,  BftndoloBki  was  charged  with  U- 
legallr  soliciting  orders  for  llqoors,  and.  bis 
motion  for  a  bill  of  partlcnlars  having  been 
denied,  he  applies  for  a  writ  of  certiorari 
and  a  mle  to  show  cause,  wtiy  mandamus 
should  not  Issue  compelling  the  granting  of 
a  bill  of  particulars.  Application  refused. 

Alexander  &  Wilkinson,  for  relator.  Wal- 
ter Gulon,  Atty.  O^,  and  J.  M.  Foster.  Dlst. 
Atty..  for  the  State. 

Statement  of  the  Case. 

NICHOLLS,  J.  Relator  prays  that  this 
court  Issue  a  writ  of  certiorari  to  A.  J. 
Murff,  judge  of  the  district  court  in  and  for 
the  parish  of  Caddo,  commanding  Mm  to 
send  to  this  court  the  proceedings  in  the 
cause  of  State  of  Louisiana  v.  H.  J.  Sand- 
olOBkl,  to  the  end  that  their  validity  may  be 
Inquired  into — 

"and  further  prays  that  a  rule  issue  to  said 
jud^e  to  show  cause  .why  a  mandamus  Bbould 
not  issue,  orderins  and  comoiaodiDg  him  to 
grant  defendant  an  order  for  a  biO  o£  par- 
ticulars of  the  charge  against  him.  showing 
whether  !t  Is  claimed  that  the  liquors  which  be 
sought  to  sell  were  in  broken  packages  of  less 
than  five  gallona,  and  whether  the  orders  sought 
were  from  persons  tor  consumption  or  from 
dealers  for  resale." 

The  application  was  based  upon  allega< 
tions  that  the  district  attorney  in  and  for 
the  parish  of  Caddo  had  died  in  the  district 
court  for  that  parish,  before  the  said  Judge, 
a  bill  of  information  charging  rel4tor  with — 

"having  on  a  date  named  sought,  solicited,  and 
received  orders  for  the  sale  of  iotoxicatlog  liq- 
uors at  retail  in  the  parish  of  Caddo,  where  the 
retailing  of  liquors  was  prohibited." 

That  on  the  26th  of  May,  1909.  relator 
filed  in  said  court  a  motion  for  a  bill  of  par- 
ticulars of  the  crime  charged  against  him, 
particularly  as  to — 

**whether  it  was  claimed  that  said  liquors  were 
attempted  to  be  sold  in  broken  packages  of  less 
than  five  gallons,"  and  "whether  It  was.  claim- 
ed that  said  orders  were  sought  or  solicited 
from  persons  for  consamption  or  from  dealers 
for  resale." 

That  the  district  attorney  made  answer 
to  said  motion  for  partlcularfl: 

"(1)  That  the  quantity  or  how  sold  was  imma- 
terial; (2)  that  the  orders  sought  in  this  case 
were  from  persons  or  firms  in  Caddo  parish. 

"In  the  eyes  of  the  law  there  were  no  retail 
liquor  dealers  in  the  parish ;  hence  there  could 
be  no  retail  liquor  dealers  in  the  parish ;  hence 
there  could  be  no  sale  for  resale.*'^ 

That  on  June  5th  the  said  motion  for  a 
bill  of  particulars  was  argued  by  couusel  and 
talien  under  advisement  by  the  judge.  That 
the  Judge  finally  declined  to  order  the  dis- 
trict attorney  to  furnish  relator  any  fur- 
ther particulars,  and  particularly  refused  to 
force  him  to  answer  by  stating  the  quantity 
of  liquors  attempted  to  be  sold,  and  wheth- 
er the  same  were  In  the  orlRlnal  and  unbro- 
ken packages,  to  which  ruling  relator  has 
taken  a  bUI  of  exceptions. 

That  relator  was  entitled  to  a  bill  of  par- 


ticnlan  stating  the  facts  called  for,  and  it 
was  the  ministerial  duty  of  the  judge  to 
order  sal<I  bills  of  particulars  stating  the 
facts  called  for,  and  it  was  a  gross  abuse 
of  discretion  to  have  refused  doing  so  when 
the  charge  against  blm  was  couched  In  such 
general  and  uncertain  grounds.  Relator 
avers  that  as  the  agent  of  the  Honstmi  Ice 
&  Brewing  Company  he  aollcltod  orders  from 
dealers  for  resale  in  five  gallons  and  more 
and  in  the  orlc^nal  and  unbroken  packages 
of  near  beer,  a  nonintoxicating  and  a  non- 
spirituous  ilqaor,  In  the  parish  of  Caddo,  and 
that  It  was  the  purpose  of  the  district  attor- 
ney to  secore  his  conviction  for  soliciting 
such  order  of  such  near  beo',  and  that  un- 
der the  law  he  was  without  any  right  of 
appeal. 

Upon  reading  this  petition  the  district 
judge  was  ordered  to  send  forward  the  pro- 
ceedings In  the  said  case,  and  to  show  cause 
why  a  writ  of  mandamus  should  not  issue, 
commanding  blm  to  grant  an  order  for  a  bill 
of  particulars  of  the  charge  against  him, 
showing  whether  It  was  claimed  against  blm 
that  the  liquors  which  he  sought  to  sell  were 
in  broken  packages  of  less  than  five  gal- 
lons and  whether  the  orders  sought  were 
from  persons  for  consumption  or  from  deal- 
ers for  resale. 

The  proceedings  In  the  cause  have  been 
forwarded  to  this  court. 

The  district  Judge  for  answer  to  the  rule  ' 
served  on  him  says: 

"That  defendant  was  Indicted  for  soHcitiag 
and  receiving  orders  fo^  sale  of  spirituous  and 
intoxicating  liquors  at  retail  In  the  parish  of 

Caddo. 

"That  before  going  to  trial  defendant  filed  a 
motion  asking  for  a  bill  of  particulars,  and  the 
district  attorney  filed  an  answer  to  same. 

"That  counsel  for  defendant  In  open  conrt 
waived  his  application,  except  as  to  Nos.  3  and 
4  in  his  motion. 

"No.  3  demands  of  the  district  attorney  'wheth- 
er It  is  claimed  that  liquor  was  attempted  to 
be  sold  In  broken  packages  of  less  than  five  gal- 
lons.' 

"No.  4  demands  of  the  district  attorney  'wheth- 
er said  orders  were  sought  or  solicited  from  per- 
sons for  consumption  or  tram  dealers  for  re- 
sale.' 

"In  answer  to  No.  S,  the  district  attorney  an- 
swered that,  inasmuch  as  defendant  was  charg- 
ed with  soliciting  the  sale  of  liquor  at  reUil,  it 
was  immaterial  as  to  what  amount  was  sold. 

"We  thought  this  fully  answered  the  demand. 
The  bill  having  charged  that  he  solicited  at  re- 
tail, we  saw  no  necessity  to  say  whether  it  was 
a  pint,  quart  or  a  drink,  as  the' statutes  fully 
define  what  Is  wholesale  and  retail. 

"Having  charged  that  be  solicited  by  retail 
sufficiently  notined  the  defendant,  and  in  our 
opinion  was  sufficient. 

"In  answer  to  No.  4,  as  to  whether  the  solicit- 
ing was  from  persona  for  consamption  or  f6r 
resale,  we  think  It  makes  no  material  di^r- 
ence.  since  it  was  solicited  by  retail. 

"For  these  reasons  we  held  that  the  bill  of 
indictment  cbarsing  him  to  l>e  soliciting  at 
retail  was  sufflcient,  especially  after  the  an- 
swer of  district  attoniey  was  filed,  and  so  held. 
(See  reasons  in  bills  of  exceptions.  All  other 
objections  were  waived  by  d^endant,  and  we 
passed  on  exceptions  No.  8  ana  4.) 

"We  therefore  ask  that  the  writs  be  dntled.** 
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We  are  of  the  opinion  that  the  writ  of 
mandamns  prayed  for  should  not  l>e  grant- 
ed. Tbe  district  Judge  has  not  refused  to 
perform  any  duty  Imposed  upon  bfm  by  the 
law.  At  tbe  Instance  of  the  relator,  he  or- 
dered a  rule  to  Issue  calling  upon  tbe  dis- 
trict attorney  to  show  cause  why  he  (re- 
lator) should  not  be  granted  a  bill  of  par- 
ticulars. Tbe  rule  was  tried  regularly,  and 
decided  by  the  Judge  adversely  to  the  de- 
mand of  the  relator.  Tbe  latter  filed  a  bill 
of  exceptions  thereto,  evidently  to  guard  bis 
rights  mider  some  contemplated  future  pro- 
ceedings. The  ruling  may  be  right  or  wrong. 
Be  that  as  it  may,  we  do  not  think  the  pres- 
ent tbe  proper  time,  or  tbe  method  adopted 
to  test  the  question  the  proper  one.  Relator 
has  not  yet  been  brought  to  trial;  non  con- 
stat that  he  will  be  convicted.  Defendant 
in  a  nonappealable  criminal  case  Is  not  en- 
titled, because  of  that  fact,  to  test  at  once 
before  Judgment  the  correctness  of  tbe  rul- 
ing of  the  trial  Judge  upon  Interlocutory 
points,  arising  successively  in  this  case  as 
relator  Is  attempting  to  do  In  this  matter. 
If  this  case  were  one  appealable  to  this 
court,  relator  would  have  no  right  to  pres- 
ent relief;  and  the  nonappealabillty  of  a 
case  furnishes  no  reason  for  differentiating 
that  particular  class  of  cases  from  that  of 
a  more  serious  charactar.  It  was  not  con- 
templated by  the  Constitution  that  nonap- 
pealable cases  should  occupy  a  condition  so 
peculiarly  favorable  to  defendants.  It  is  to 
the  interest  of  the  state  that  criminal  cases 
should  be  brought  to  a  speedy  termination, 
and,  if  the  course  herein  adopted  by  relator 
be  recognized  as  a  proper  one,  that  object 
■would  be  defeated. 

Relator's  application  for  relief  is  prema- 
ture. It  most  be  iwesently  rejected  for  that 
reason. 

Relator's  application  Is  therefore  refused, 
without  prejudice  to  any  proceedings  for  re- 
lief to  which  he  may  be  entitled  In  the  fu- 
ture. 


(124  La.) 
No.  17,785. 
COBBITT  et  al.  v.  HANSON  et  al. 
In  re  LAW. 
<8ivreme  Court  of  Louisiana.    Aug.  7,  1909. 
Rehearing  Denied  Oct.  IS,  1909.) 

1.  Appeal  and  Ebbob  (I  1206*)— Remand— 
Enfobceuent  of  JuDOMEN-r— Effect  or  De-^ 

VOLITTIVB  APPKAI.. 

In  an  action  between  C.  L.,  and  J.,  a  fund 
was  deposited  in  court,  and  judgment  went  for 
L.  for  the  whole  sum,  and  C.  appealed,  but  J. 
did  not.  On  the  appeal  the  judgment  was  af- 
firmed as  to  5.  and  reversed  as  to  C,  and  one- 
half  the  fund*wa8  given  to  L.'and  the  other  to 
C.  The  original  Jadgment,  from  which  J.  did 
not  appeal,  became  final  within  the  lejgal  delay, 
and  thereafter  J.  prosecuted  a  devolutire  appeal 
from  the  original  jadmpent.   The  trial  judge,  be- 


cause of  the  pending  appeal,  refused  to  jHve  L. 
hiB  half  of  the  fund,  and  L.  brought  mandamaa. 
Held  that,  as  the  devolutive  appeal  could  not 
affect  the  Judgment  appealed  from,  it  could  not 
affect  L.'b  rights  to  the  fund  as  decreed  by  the 
amended  judgment  of  the  Supreme  Court. 

[Ed.,  Note.— For  other  cases,  aee  Appeal  and 
Error,  Dec.  Dig.  }  1206.*] 

2.  Appeal  and  Ebbob  ({  1206*)— Remand— 

ENFOBCEUEIfT  OF  JUDOHEMl  —  PBOCEEDIRG 
BT  BULE. 

_  A  contention  that  L.  should  proceed  by  rule 
against  J.  and  the  depository,  which  refused  to 
pay  L.  unless  the  judnuent  made  an  order  there- 
for, -was  without  merit,  because  L.  had  already 
a  final  judgment  against  J.  for  the  fund,  and  the 
bank,  in  paying,  would  be  protected  by  the  order 
of  court. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Dec.  Dig.  1 1206.*] 

Action  by  D.  E.  Corbltt  and  others  against 
Rasmus  Hanson.  O.  B.  Law,  and  others. 
Judgment  rendered  for  defendanits  was  af- 
firmed In  part,  and  in  other  respects  set 
aside  and  rendered  for  plaintifiCs.  Defend- 
ant Law .  applies  for  mandamus  to  enforce 
the  judgment  in  bis  favor.  Mandamus 
granted. 

A.  A.  Gvnby,  for  relator.  Bespondent 
Judge,  pro  se. 

LAND,  X  Relator  has  InToked  the  writ  of 
maodamus  to  compel  tbe  judge  of  the  Sixth 
judicial  district  court  and  the  derk  of  said 
court  to  comply  with  tbe  final  jadgment  of 
tbe  Supreme  Court  rendered  In  the  suit  of 
D.  E.  Corbltt  et  aL  r.  Basmus  Hanson  et 
al.  (No.  17,436)  49  Soutb.  995.  and  reading 
as  follows: 

"The  judgment  Is  affirmed,  In  so  far  as  it  re- 
jects the  demand  of  Morris  Jonvenat,  with  costs, 
and  discharges  the  defendants,  K  1.  Lamkin, 
R.  Hanson,  trustee,  and  the  Monroe  Lumber 
Company.  In  al]  other  respects  it:  is  set  aside. 
And  it  is  now  ordered,  adjudged,  and  decreed 
that  tbe  sum  of  f0,166.67  deposited  in  the  regis- 
try of  the  court  below  be  paid,  one-half  to  the 
plaintiff  D.  Ei.  Corbltt,  and  the  remainder  to 
the  defendant  0.  B.  Law,  and  that  the  said  de- 
fendant Law  pay  the  costs  incurred  by  the  said 
plaintiff  Corbltt  in  the  district  court,  and  also 
coats  of  appeal.  And  with  this  amendment  the 
applications  for  rehearing  are  refused." 

It  is  allied  hs  relator,  and  la  not  dmled 
by  the  respond^it  judge,  that  on  the  9th  of 
July,  1909,  the  respondent  judge  and  clerk 
exectated  the  decree  of  the  Supreme  Court 
in  favor  of  Corbltt  by  glvbig  him  a  check  on 
the  bank  for  one-half  of  the  amount  deposit- 
ed In  the  reglsbr  of  tbe  court  to  the  credit 
of  the  said  suit  It  Is  further  alleged,  and 
not  denied,  that  the  clerk  of  the  district 
court  was  willing  to  sign  an  order  in  favor 
of  tbe  relator  for  the  remaining  half  of 
said  fund,  bat  would  not  do  so  without  the 
consent  of  the  judge,  who  refused  to  algu 
an  order  In  favor  of  the  relator,  and  tbe 
bank  refused  to  pay  any  part  of  said  money 
without  tbe  order  of  the  judge.  ' 

It  appears  that,  after  tbe  judgment  of  the 
Supreme  Court  became  final,  Jouvenat  took 
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a  derolntire  appeal  from  the  original  }udir- 
ment  rendered  In  the  district  coart,  returna- 
ble to  the  Sapreme  Court  on  the  4tb  6aj  of 
September,  A.  D.  1009. 

Our  learned  Brother  below  represents  that 
tbe  money  was  deposited  subject  to  a  final 
decree  In  tbe  suit,  and  seems  to  apprehend 
that  he  might  Incur  some  personal  liability 
by  executing  the  Judgment  of  the  Supreme 
Court  pending  the  belated  appeal  taken  by 
Jouvenat 

The  Judgment  of  tbe  district  court  award- 
ed tbe  whole  fund  to  Law,  and  Jouvenat  did 
not  prosecute  his  appeal  from  tbe  Judg- 
ment In  favor  of  Law,  and  could  not  avail 
himself  of  the  appeal  of  Corbltt.  Hence,  as 
between  Law  and  Jouvenat,  tbe  Judgment 
became  final  and  executory  within  the  legal 
delay.  The  Supreme  Court  could  not  dis- 
turb the  Judgment  as  between  Law  and  Jou- 
venat, and  so  declared.  The  practical  re- 
sult of  tbe  decree  of  the  Supreme  Court  was 
to  reverse  as  to  Corbltt  and  to  leave  the 
Jttdgmmt  In  full  force  and  effect  as  to 
Jouvenat.  Law  has  an  unquestionable  right 
to  execute  his  Judgment  against  Jouvenat, 
and  the  devolutive  appeal  taken  by  the  lat- 
ter cannot  stay  such  execution.  Tbe  fund  Is 
In  the  registry  of  the  court;  an  executory 
decree  has  been  rendered  In  favor  of  Law, 
and  It  Is  tbe  mandatory  duty  of  the  Judge 
and  tbe  clerk  to  pay  out  the  fund  as  order- 
ed by  this  court  In  tbe  final  Judgment  render- 
ed In  tbe  case.  It  Is  too  late  to  question 
our  decree  as  to  form  or  substance.  Wbeth- 
-er  Jouvenat  can  malntabi  bis  appeal  from 
the  original  Judgment  need  not  now  be  con- 
sidered, because  at  most  the  appeal  is  devol- 
utive, and  presents  no  obstacle  to  tbe  execu- 
tion of  the  Judgment  below  as  amokded  by 
the  Supreme  Court 

The  suggestion  of  the  respondent  Judge 
that  Law  Bhoold  proceed  by  rule  against 
JouTWiat  and  the  bank  Is  without  merit, 
because  Law  has  ateeady  a  final  Judgment 
against  Jouvenat  for  the  fund,  and  the  bank, 
in  paying,  wUl  be  protected  by  the  order  of 
the  court. 

It  Is  therefore  ordered  that  poemptory 
writs  of  mandamus  lasne  as  prayed  for  by 
relator,  and  that  the  vespondents  pay  tbe 
costs  of  this  proceeding. 


(124  Ls.) 
No.  17,498. 
HOLLAND'S  HEIRS  v.  80UTHESN 
STATES  LAND  &  TIMBER  CO. 
(Supreme  Court  of  Loalslana.    Jane  19,  1009. 
Kehesring  Denied  Oct.  18,  1900.) 

1.  Taxation  (i  805*)  —  Tax  Deed  —  Setting 
Abide. 

After  the  lapse  of  three  years  from  the 
adoption  of  tbe  Constitution  of  1808,  the  party 
in  possession  under  a  duly  recorded  tax  deed  Id 
the  usual  form  cannot  be  disturbed,  except  for 
one  of  the  two  cauBes  apeeifled  ia  article  233  of 


tbe  Constitution  of  1898— that  of  doal  assess- 
ment and  that  of  antecedent  payment  of  taxes. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Cent  Dig.  8}  1503-1597;  Dec.  Dig.  |  805.*] 

2.  Taxation  (8  805*)— Tax  Baza— Cubativb 

Act. 

A  tax  sate  made  under  an  actual  assess- 
ment, however  irregular  or  illegal,  cornea  within 
the  curative  scope  of  article  233  of  the  Constitu- 
tion of  1808. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  H  ISOa-UOT;  Dee.  Dig.  {  805.*J 
<8yUabin  by  tbe  Court) 

Appeal  from  Ninth  Judicial  District  Court, 
Parish  of  East  Carroll;  F.  X.  Bausdell, 
Judge. 

Action  by  the  heirs  of  J.  C.  Holland 
against  tbe  Southern  States  Land  &  Timber 
Company.  Judgment  for  defendant;  and 
plaintiffs  appeaL  Affirmed. 

Davia  &  Browne,  for  appdlants.  Snyder 
&  Gllfoll  and  Sanndera,  Dnfonr  &  Dufour, 
for  appellee. 

LAND,  J.  This  suit  was  filed  In  January, 
1908,  by  tbe  heirs  of  Jackson  C.  Holland, 
who  died  In  1866,  to  annul  two  tax  hdjudi- 
catlons  of  certain  lands  to  the  state  of  Loui- 
siana, one  of  date  November  4,  1873,  and  the 
other  of  date  May  10,  1896,  and  to  recover 
Bald  property  as  ovraers. 

The  defendant  Is  alleged  to  be  In  posses- 
sion of  said  lands  as  owners,  through  mesne 
conveyances  extending  back  to  said  Jackson 
B.  Holland,  and  to  claim  title  through  said 
purported  tax  sales  and  tax  deeds. 

The  petition  allies  that  said  land  Is  and 
always  has  been  woodland  and  tmoccnpled, 
except  that  a  considerable  portion  of  the 
same  was  deadened  hi  1860  by  said  Holland, 
and  is  now  worth  the  sum  of  $20,000. 

The  petition  avers  In  general  terms  that 
both  of  said  tax  sales  were  Illegal,  invalid, 
and  absolutely  void  for  want  of  valid  assess- 
ments, advertisements,  and  notices,  and  that 
the  purported  tax  deeds  were  not  translative 
of  property,  and  were  not  made  in  compli- 
ance with  tbe  requirements  of  tbe  revenue 
acts  under  which  said  sales  were  attempted 
to  be  made. 

Tbe  tax  sale  of  1873  Is  specially  assailed 
on  the  following  grounds: 

(1)  That  said  Holland  was  always  a  non- 
resident of  tbe  state  of  Louisiana,  and  no 
curator  ad  hoc  was  appointed  to  represent 
him,  as  required  by  tbe  statute. 

<2)  That  said  property  was  sold  for  the 
delinquent  taxes  of  the  years  1865,  1806, 
1870,  and  1871,  when  the  Uea  and  privilege 
for  taxes,  and  the  taxes  thenudves  for  the 
years  1885  and  1866,  had  been  prescribed  long 
prior  to  tbe  date  of  said  tax  sale. 

(8)  That  the  state  taxes  tot  said  years 
did  not  amount  to  the  mm  of  9^2.88,  bn^ 
as  the  record  show,  to  only  $375. 

(4)  That  said  property  was  sold,  as  shown 
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by  the  deed,  to  pay  the  delinqoeiit  taxes  for 
said  years-  amounting  to  $421.88  and  to  pay 
(lamageB  amounting  to  ?357.81.  when  there 
was  no.  law  lo  existence  authorizing  the  im- 
position of  any  damages,  Interest,  or  pen- 
alties. 

(5)  That  under  Act  No.  47,  p.  98,  of  1873, 
under  which  said  tax  sale  purports  to  hare 
been  made,  the  tax  collector  could  sell  only 
to  pay  the  delinquent  taxes  and  lawful  costs. 

The  tax  sale  of  1896  is  assailed  on  the  fol- 
lowing grounds: 

(1)  That  the  property  was  SQld  for  the  tax- 
es of  1892,  1893,  1894,  and  1895,  on  an  assess- 
ment made  February  12,  1896,  on  which 
day  purported  supplemental  tax  rolls  for 
Enid  years  were  filed,  when  the  law  prohib- 
ited the  collection  of  back  taxes  for  more 
than  three  years. 

(2)  That  the  tax  and  tax  lien  for  1892  had 
prescribed  long  before  the  filing  of  the  sup- 
plemental tax  roll. 

(3)  That  said  property  was  sold  for  taxes 
and  Interest  amounting  to  $693.33,  in  which 
amount  was  Included  $53.79  of  Interest 
and  penalties  on  levee  taxes  not  warranted 
by  law. 

(4)  That  in  the  total  amount  were  included 
levee  taxes,  both  ad  valorem  and  ^oreage, 
without  warrant  of  law. 

(5)  That  under  article  210  of  the  Consti- 
tution of  1879  na  valid  tax  sale  could  be 
made  for  more  taxes  or  Interest  than  were 
due. 

(G)  That  the  Attempted  sale  and  assess- 
ment of  said  propei:ty  In  1896  under  instruc- 
tions of  the  commissioners  of  the  levee  dis- 
trict was  a  recognition  of  the  title  of  plalu- 
titrs  ancestor,  and  estopped  t&e  taxing  au- 
thorities and  the  defendant  to  claim  title 
under  said  sale  of  1873. 

Plaintiffs  alleged  a  willingness  to  repay 
the  taxes  that  may  have  l>een  properly  paid 
on  said  lands,  and  prayed  for  Judgment  de- 
creeing said  tax  sales  to  be  null  and  void, 
and  recognizing  them  as  the  law<al  owners 
of  the  property. 

Defendant  pleaded  the  prescription  of  5, 
10,  and  30  years,  and  the  prescription  of  3 
years  under  article  233  of  the  Constltntlon 
of  189a 

Defendant  furtber  pleaded  estoppel  against 
plaintiffs,  alleging  that  their  ancestor  pur- 
chased the  property  on  a  credit  In  1860, 
never  paid  a  dollar  of  the  purchase  price, 
never  had  any  actual  possession  of  the  prop- 
erty, never  paid  any  taxes  thereon,  and  that 
he  and  his  heirs  for  48  years  asserted  no 
claims  of  ownership  to  the  lands  in  con- 
troversy. 

The  case  was  tried  on  the  plea  of  prescrip- 
tion, and.  from  a  Judgment  in  favor  of  the 
defendant,  the  plaintiff  has  appealed. 

J.  C.  Holland  purchased  the  lands  in  dis- 
pute entirely  on  a  credit  from  Louis  Selby 
In  November,  1860.  The  mortgage  secur- 
ing the  payment  of  the  price  was  never  can- 


celed on  the  records,  in  whole  or  in  part, 
and  was  reinscrlbed  In  1870.  It  Is  not  pre- 
tended that  J.  C.  Holland,  or  heirs,  have 
ever  paid  any  taxes  on  the  property.  It  is 
admitted  that  J.  C.  Holland  caused  the  tim- 
ber on  a  part  of  tbe  lands  to  be  deadened. 
Holland  was  an  officer  In  the  Confederate 
army.  He  died  in  1866,  and  there  has 
never  been  any  administration  of  his  estate. 

In  1873  the  lands  In  dispute  were  adjudi- 
cated to  the  state  of  Louisiana  for  taxes  due 
by  J,  C.  Holland  on  assessment  rolls  for 
1865,  1866,  1S70.  and  1871,  subject  to  re- 
demption by  the  owners  or  any  creditor  at 
any  time  within  six  montbs. 

In  June,  1880,  these  lands  were  deeded  by 
tbe  State  Auditor  to  the  board  of  commis- 
sioners of  the  Fifth  Louisiana  levee  dis- 
trict 

On  May  16,  1896,  the  same  lands  were  ad- 
judicated to  the  state  of  Louisiana  for  taxes 
of  1892,  1893,  and  1894,  and  for  taxes  of 
1S95,  on  assessment  against  "unknown  own- 
er; J.  G.  Holland,  last  Itnown  owner."  This 
adjudication  was  made  under  Act  No.  85,  p. 
Ill,  of  1888,  and  the  deed  recites  that  all 
the  requirements  of  the  statute  as  to  no- 
tices, advertisemente,  etc.,  were  strictly  ob- 
served. 

In  November,  1897.  the  lands  so  adjudicat- 
ed were  .again  deeded  by  the  State  Auditor 
to  .the  board  of  commissioners  of  tbe  Fifth 
Louisiana  levee  district,  which  in  1900  sold 
the  same  to  tbe  North  Louisiana  Land  Com- 
pany. Defendant  acquired  title  in  March, 
1903,  from  the  assigns  of  the  said  purchaser 
from  the  levee  district.  It  Is  admitted  that 
from  1901  to  1908,  Inclusive,  tbe  property 
has  been  regularly  assessed  to  the  holders  ot 
the  title  derived  from  the  levee  tward.  and 
all  taxes  so  assessed  have  been  paid  by 
them.  It  is  further  admitted  that  the  de- 
fendant purchased  in  good  faith,  believing 
that  the  title  was  good. 

It  appears  that  In  July.  1895,  the  said 
board  of  commissioners,  being  advised  that 
Its  title  to  said  lands  based  on  the  tax  ad- 
judication of  1873  was  defective,  passed  a 
resolution  requesting  the  assessor  to  place 
the  same  on  rolls  for  back  taxes  for  1892. 
1893,  and  1894,  and  for  current  taxes.  Sup- 
plemental rolls  for  each  of  said  years  were 
made  out  and  were  actually  filed  by  the 
clerk  of  the  district  court  on  February  10. 
189<t.  The  tax  deed  of  May  16,  1896,  recites 
that  said  assessment  rolls  were  on  file  in 
the  office  of  the  tax  collector. 

The  legal  presumption  Is  that  these  rolls 
were  made  out  by  tbe  assessor  of  the  parish 
pursuant  to  the  request  of  the  board  of 
commissioners  and  that  they  were  timely 
deposited  in  the  proper  offices.  The  circum- 
stance that  tbe  assessor's  name  does  not 
appear  on  tbe  first  page,  and  that  tbe  rolls 
were  not  Indorsed  as  filed  In  the  clerk's  of- 
fice until  February  10,  1890,  may  have  been 
Irregularities,  but  certainly -were  not  abac- 
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iQte  nullities,  Incurable  by  prescrlptiou. 
There  were  tax  assessments,  and  the  rolls 
were  flled  in  the  proper  offices  more  than 
three  months  before  the  tax  sale. 

In  Terry  v.  Heisen,  115  La.  1070,  40  South. 
461,  this  court  held  that  the  constitutional 
prescription  of  three  years  validated  a  tax 
sale  baaed  on  an  assessment  to  a  person 
without  color  of  title,  and  made  without 
notice  to  the  owner.  Inter  ftlla,  the  court 
said: 

"So  long,  therefore,  as  the  property  ia  actu- 
ally assessed,  whether  in  the  name  of  one  per- 
son or  another,  or  in  no  name,  there  is  an  in- 
telligible baeis  for  the  levy,  and  for  the  sale  to 
enforce  the  payment  of  the  tax;  and  if  the  law, 
to  which  alone  he  can  look  for  bis  remedy,  piK*- 
vides  that  die  owner  must  bring  the  acuon  to 
annul  said  sale  within  three  years,  or  else  tliat 
such  action  will  be  barred,  he  must  comply 
with  the  condition  imposed  or  suffer  the  conse- 
quences Imposed." 

In  Lavedan  Choppin,  119  La.  1056,  44 
South.  886,  the  tax  title  was  assailed  on  the 
ground  that  the  property  was  not  assessed 
for  the  year  1886,  nor  advertised  In  the  time 
and  manna:  required  by  law;  bat  this  court 
held  that  these  grounds  were  barred  by  the 
constltatlonal  pree(^ptlon  of  three  years,  af- 
firming Terry  t.  Heisen,  supra. 

The  ground  that  the  taxes  of  1892  were 
prescribed  when  the  supplemental  roll  was 
flled  we  do  not  think  Is  well  taken. 

Under  section  34,  Act  No.  98.  p. '145.  of 
1886.  the  prescription  of  three  years  runs  for 
the  filing  of  the  tax  roll.  Whether  this  sec- 
tion was  repealed  by  Act  No.  85,  p.  Ill,  of 
1888,  under  which  the  tax  sale  in  Question 
was  made,  need  not  be  determined  In  this 
case. 

The  allegation  that  more  than  three  years' 
back  taxes  were  assessed  against  the  proper- 
ty, In  violation  of  section  11.  Act  No.  85,  p. 
116,  of  18SS,  is  bottomed  on  the  bare  fact  that 
ibfi  supplemental  rolls  were  flled  by  the  clerk 
of  the  court  of  date  February  10.  1896.  The 
filing  of  the  tax  roils  marks  the  completion 
of  the  work  of  assessment  and  review,  and 
usually  Is  done  several  mouths  after  the  list- 
lug  of  the  property  by  the  assessor.  Hence 
In  the  instant  case  the  mere  date  of  the  filing 
does  not  prove  the  date  of  the  assessment  of 
the  lands  in  question,  or  of  the  deposit  of 
rolls  In  the  proper  offices.  Under  section  32, 
Act  No.  85.  p.  Iii4,  of  1S88,  the  failure  of  the 
recorder  to  mark  the  tax  rolls  "flled"  does 
not  prejudice  the  rights  of  the  state.  The 
presumption  of  law  la  that  the  assessor  in 
listing  the  property  did  not  violate  section  11. 
Act  No.  8.1,  p.  IIG.  of  1888,  but  made  his  as- 
sessment in  1805  (as  he  was  requested  to  do 
by  the  l>oard  of  commissioners)  for  three 
years'  back  taxes  and  the  current  taxes  for 

The  tax  snle  was  made  on  the  same  day  as 
other  tax  sales  for  dellnqueut  taxes  for  the 
yi'iw  iS'Xi  1111(1  previous  years,  and  on  the  tux 
rolls  ou  file  Itt  the  ofllce  of  the  tax  collector. 


The  presumption  is  that  such  rolls  were  made 
out  and  deposited  in  the  year  1895. 

At  the  tax  sale.  In  default  of  a  bidder,  the 
property  was  adjudicated  to  the  state  of 
Louisiana,  subject  to  redemption  for  one 
year,  pursuant  to  section  53,  Act  No.  85,  p. 
130,  of  1888. 

PlalntifTs  allege  that  the  property  was  sold 
in  part  for  levee  taxes  and  for  interest  or 
penalties  on  Ic^ee  taxes  without  warrant  ot 
law. 

The  property  was  sold  for  state  tax,  levee 
tax.  acreage  tax.  and  parish  tax.  with  10  per 
cent.  Interest  on  each,  and  for  costs. 

Article  210  of  the  Constitution  of  1879  pro- 
vided for  the  collection  of  "levee  district" 
taxes  in  the  same  manner  as  state,  parochial, 
and  municipal  taxes;  and  artide  218  declared 
that: 

"All  the  articles  and  provisions  of  this  Con- 
stitution regulating  and  relating  to  the  collection 
of  state  taxes  and  tax  sales  shall  also  apply 
to  and  regulate  the  collection  of  parish,  district 

and  municipal  taxes." 

Act  No.  44,  p.  56,  of  1886,  creating  the 
Fifth  Louisiana  levee  district,  empowered  the 
board  of  commissioners  to  levy  a  iive-mlll  dis- 
trict tax  and  a  tax  of  five  mills  on  each  and 
every*  acre  of  land  within  the  district,  to  be 
assessed  and  extended  on  the  tax  rolls  and 
collected  In  the  same  manner  as  state  taxes. 
This  legislative  mandate  was  sufficient  war- 
rant for  the  extension  of  the  levee  taxes  on 
the  supplemental  rolls  in  question.  If  levee 
taxes  are  to  be  collected  In  the  same  manner 
as  state  taxes,  the  same  coercive  measures  in 
the  way  of  penalties  must  be  employed.  The 
acreage  tax  is  a  creature  of  the  Legislature, 
and  there  is  nothing  in  the  organic  law  that 
inhibits  the  Legislature  from  attaching  a 
penalty  for  Its  nonpayment  In  fact,  its  col- 
lection would  otherwise  be  difficult,  if  not 
impracticable.  It  has  been  the  uniform  prac- 
tice in'  this  state  to  collect  levee  taxes  of  all 
kinds  In  the  same  manner  as  state  and  par- 
ish taxes.'  The  penalty  was  2  per  cent,  per 
month  for  five  months.  Including  the  month 
of  May.  In  which  the  sale  was  made. 

In  Woodfolk's  Heirs  v.  WItkowski.  120  La. 
400,  45  South.  401,  similar  In  Its  facts  to  the 
case  at  bar,  it  was  alleged  as  ground  for  nul- 
lity of  the  tax  sale  that  the  price  was  "com- 
l>osed  of  pretended  damages  not  authorized 
by  any  law.  •  *  •  and  of  illegal.  exces.s- 
ive  taxes,  costs,  and  charges."  Tho  court  In 
concluBlcm  said: 

"Plaintiffs  urge  that  the  property  wag  seized 
and  sold,  not  only  for  the  taxes  due  on  the 
I>roperty,  but  for  damages  and  penalties.  The 
deed  states  that  it  was  sold  for  the  delinquent 
taxes.  After  it  was  sold  the  price  was  applied, 
ns  far  as  it  went,  to  the  pa,vment  of  tax  peual- 
tics.  If  there  was  any  raiaapplicatioD  of  the 
price,  that  fact  did  not  affect  the  sale.  Plaiu- 
tiffs'  remedy  on  (hat  score  was  not  to  set  asldv 
liie  sale.  An  matters  are  dif'closod  in  the  rec- 
ord, we  do  not  think  that  defendant  was  re- 
<|mrcd  to  support  liis  title  by  invoking  prescrip- 
tion.   Uad  that  plea  been  necessary  for  the 
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purpose*  of  this  case,  we  tWnk  It  would  have 
been  properly  invoked  and  sustained." 

There  was  an  actual  asBessment  of  the 
property  for  taxation,  and  taxes  were  due 
thereon  to  the  state,  parish,  and  levee,  board. 
Th««  was  an  actual  tax  sale  of  the  property, 
evidenced  by  format  tax  deed  of  adjudication 
to  the  state  of  liOutslana.  The  defects  com- 
plained of  are  dehors  the  deed. 

Article  210  of  the  ConstltuUon  of  1879  pro- 
Tided  that: 

"All  deeds  of  sale  made,  or  that  may  be  made, 
by  collectors  of  taxes,  shall  be  received  by 
courts  in  evidence  as  prima  facie  valid  sale/' 

Article  233  of  the  Constitution  of  1888  con- 
tains the  same  proTlalon,  and  declares  that: 

"No  sale  of  property  for  taxes  shall  be  set 
aside  for  any  cause,  except  on  proof  of  dual 
assessment,  or  of  payment  of '  uie  taxes  for 
which  the  property  was  sold  prior  to  the  date 
of  the  sale,  unless  the  proceedlDg  to  auna)  is 
institated  «  *  •  wfthib  three  years  from 
the  adoption  of  this  Constitution  as  to  sales 
alresLdy  made.*' 

By  the  very  terms  of  article  233,  a  deed  of 
sale  by  a  tax  collector  in  substantial  compli- 
ance with  the  Teqtilrements  of  the  statute 
cannot,  after  the  lapse  of  three  years,  be  set 
aside  for  any  cause,  except  on  proof  of  dual 
assessment  or  of  the  payment  of  the  taxes 
for  which  the  property  was  sold.  This  pro- 
hibition bars  Inquiry  as  to  all  other  causes  of 
nullity.  In  Canter'T.  Heirs  of  Williams,  107 
La.  77,  31  South.  627,  this  court  said: 

**After  the  lapse  of  three  years  from  the 
adoption  of  the  Constitution,  the  party  in  poa- 
session  under  hiB  tax  title,  daly  recorded,  can- 
not be  disturbed,  except  for  the  two  causes 
mentioned  in  article  2^— that  of  daal  assess- 
ment and  that  of  antecedent  payment  of  taxes." 

This  court  has  never  departed  from  this 
doctrine,  based  as  It  Is  on  the  plain  words 
of  the  Constitution. 

In  Harris  v.  Debtleux,  115  La.  147,  38 
South.  946.  and  in  Doullut  v.  Smith,  117  La. 
fiOG,  41  South.  913.  a  part  of  the  taxes  had 
been  paid,  and  in  Booksh  v.  Company,  115  La. 
351.  39  South.  9.  the  taxes  had  been  paid  un- 
der a  duplicate  asse^ment 

Jodgment  affirmed. 


(124  La.) 

Ko.  17,001. 

STATE  V.  COGNEVICn. 

In  re  COGNEVICH. 

(Supreme  Oonrt  of  Louisiana.    June  11,  1909. 
Od  the  State's  Application  for  Rehearing, 
Oct.  18,  1909.) 

1.  Statutes  (S  13i>*>— Amendikq  B^fealsd 
Statute— Effect. 

A  statute  purporting  to  amend  a  repealed 
statute  is  void. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {i  202,  203;  Dec.  Dig.  S  133.*J 


2.  Weeohtb  and  MusuBn  Q  2*)-«TATirrEa 
— Rbpeai<— Ahendhent. 

Acts  1894,  p.  38.  No.  35,  defining  dry  meas- 
ure, and  providing  that  for  the  sale  of  oysters 
baskets  shall  be  used  which  shall  contain  half 
of  the  standard  barrel,  etc,  is,  so  far  as  it  re- 
lates to  oysters,  repealed  by  Acts  1902,  p.  274, 
No.  153.  which  covets  the  same  ground  ao  far 
as  it  relates  to  oysters  and  which  contaius  a 
clause  rejEtealing  all  laws  on  the  same  subje<;t; 
but  in  other  respects  it  renuUns  a  valid  statute, 
and  may  be  amended. 

[Bd.  Note-— For  other  cases,  see  Weights  and 
Measures,  CenL  Dig.  S  2 ;  Dec.  Dig.  I  2.*] 

3.  ■Statutes  (8  64*)— Vai.iditt  — Invalidity 
IN  Pabt— Effect. 

A  statute  may  be  valid  in  part  and  invalid 
in  part,  and  the  invalid  part  may  be  disregarded, 
where  the  two  parts  are  not  so  intimately  con- 
nected as  to  raise  the  presumption  that  the 
Legislature  would  not  have  enacted  the  one 
without  the  other. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  I  58;  Dbc  Dig!  | 

4.  STATtTTEs  (8  64*)— Amendment  of  Repeal- 
ed Statute — Validity. 

Acts  ]9(^  p.  134,  No.  92,  entitled  "An  set 
to  amend  Act  No.  35  of  1894,  entitled  'An  act  to 
amend  and  re-enact  section  3925  of  the  Revised 
Statutes  of  Louisiana,  and  to  repeal  Act  No.  98 
of  1888,  •  •  *'  by  making  provision  for  a 
standard  measure  for  oysters  arriving  in  sacks," 
defines  a  dry  measure,  and  fixes  a  standard 
measure  for  the  buying  and  selling  of  oysters, 
by  providing  that,  tor  the  sale  of  oysters,  bas- 
kets shall  be  used  which  shall  contain  a  half  of 
the  standard  barrel.  Acts  1894,  p.  38,  N6.  85. 
bad  been  repealed  so  far  as  it  related  to  the  sale 
of  oysters  in  baskets  containing  a  half  of  tfa^ 
standard  barrel,  and  the  proviso  added  by  the 
net  of  1908  as  to  oysters  In  sacks  was  intended 
as  an  amendment.  Held,  that  the  entire  act  of 
1908  is  invalid,  since  it  cannot  be  assumed  that 
the  provision  as  to  the  sale  of  oysters  in  sacks 
would  have  been  adopted,  if  it  had  been  known 
that  the  provision  in  the  act  of  1894  as  to  oys- 
ters in  baskets  had  been  repealed. 

lEd.  Note.— For  other  cases,*  see  Statutes. 
Cent.  Dig.  H  58-66;  Dec.  Dig.  |  64.*] 

Breaux,  O.  J.,  dissenting. 

Etienue  B.  Cognevich  was  convicted  of 
crime,  and  he  applies  for  writs  of  certiorari 
and  prohibition  to  review  the  Judgment  of 
the  criminal  district  court  affirming  the  con- 
viction. Judgment  set  asid^  and  relator  re- 
leased. 

James  Wilkinson  and  John  Dymond,  Jr^ 
for  relator.  Walter  Galon,  Atty.  Gen.,  and  E. 
H.  McCaleb  (B.  6.  Pleasant  and  Geo.  Mont* 
gomeiy,  of  counsel),  tot  respondent 

PROVOSTY,  J.  The  relator  was  charged 
by  affidavit  before  the  Second  city  criminal 
court  with  having,  in  violation  of  Act  92,  p. 
134,  of  1908,  brought  oysters  Into  the  city  of 
New  Orleans  In  sacks  containing  less  than 
a  half  standard  barrel,  and  with  having  sold 
said  sacks  In  said  city  in  their  same  condi- 
tion of  deficiency.  Relator  filed  a  demurrer 
to  the  affidavit,  and  then  a  motion  to  quash. 
These  pleas  were  overruled,  and  relator  was 
convicted ;  and  on  appeal  to  the  criminal  dis- 
trict court,  division  A,  the  Judgment  was  af- 
firmed. The  case  is  before  this  court  on  writ 
of  review. 


•For  etlMT  cases  sas  some  topic  and  tectton  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Rapcrter  Indoxe* 
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Said  Act  02  of  1908  reads  u  followa: 
"An  act 

•To  amend  Act  No.  35  of  1894  entitled  'An  act 
to  amend  and  re-enact  secttoo  3925  of  the 
Revised  Statutes  of  Ixiuislana,  and  to  re- 
peal Act  No.  98  of  1888  entitled  "An  act  to 
amend  and  re-enact  sectioD  892Q  of  the  Re- 
vised Statutes  of  the  State  of  Louisiana," 
approved  Jul;  12,  1888,'  br  making  proviaion 
for  a  standard  measure  for  oysters'  arriving 
in  sacks  at  the  di'Terent  ports  and  cities  in 
the  state  of  Louisiana  of  more  tlian  00,000 
inhabitants,  and  for  the  inspection  of  locli 
oysters  and  the  faas  for  such  inspectloD. 

"Section  1.  Be  it  enacted  b^  the  General  As- 
sembly of  the  state  of  I^uisiana,  that  section 
8925  of  the  Revised  Statutes  be  and  the  same  is 
hereby  amended  and  re-enacted  M  u  to  read 
-as  follows : 

"There  shall  be  in  this  state  a  dry  measure  to 

be  known  under  the  name  of  barrel  which  shall, 
except  for  the  purchase  and  sale  of  oysters  con- 
tain three  and  one-quarter  bushels  according  to 
the  American  standard,  and  shall  be  divided 
into  half  and  guarter  barrels.  But  for  the 
sale  of  oysters  baskets  shall  be  used  which  shall 
contain  one-halt  of  the  standard  barrel,  which 
standard  barrel  contains  three  and  one-quarter 
bushels  according  to  this  section,  said  basket  to 
be  stamped  according  to  law,  provided  that  all 
oysters  arriving  in  sacks  at  any  port  or  city  in 
the  state  of  Louisiana  of  more  than  fifty  thoo- 
sand  inhabitants,  from  any  other  port,  city  or 
place  within  or  without  the  state  of  Louisiana 
shall  be  inspected  by  the  inspector  of  weighta 
and  measures  for  the  respective  districts  or 
parishes  where  said  oysters  arrive  if  there  be 
any  sach  inroector  at  said  port  or  city,  and  in 
the  parish  of  Orleans  by  toe  inspector  of  the 
district  where  said  oysters  are  unloaded,  and 
each  sack  must  contain  one-half  of  the  standard 
barrel  mentioned  in  this  section,  and  after  in- 
spection, if  found  correct,  shall  be  stamped  by 
such  Inspector,  for  which  inspection  and  the 
stamping  the  inspector  making  the  inspection 
Bhall  be  entitled  to  charge  and  collect  from  the 
buyers  of  said  oysters  a  fee  of  one-quarter  of 
one  cent  per  sack,  payable  immediately  after 
snch  inspection  and  stamping,  and  the  inspector 
shall  issue  a  certificate  of  inspection  which  shall 
be  'prima  facie'  evidenco  of  such  inspection  and 
of  toe  correct  measurements  of  the  oysters  ar- 
riving in  sacks  in  accordance  with  the  provi- 
sions of  this  acL 

"Sec.  2.  Be  it  further  enacted,  etc.,  that  any 
buyer  or  seller  importer  or  exporter  of  oysters 
In  sacks  or  any  other  person  guilty  of  violating 
any  of  the  provisions  of  this  act  shall  he  deem- 
ed guilty  of  a  misdemeanor  and  shall  be  pun- 
ishable by  fine  not  exceeding  twenty-five  dollars 
or  impriaonment  not  exceeding  thirty  days  or 
both  at  the  discretion  of  the  court  having  juris- 
diction. 

"Sec.  3.  Be  It  further  enacted,  etc.,  that  the 
respective  Inspectors  of  weights  and  measures 
thronghont  the  state  now  or  hereafter  awolnt- 
ed  or  elected  in  accordance  with  law  shall  have 
the  power  to  appoint  or  employ  one  or  more 
assistants  at  their  own  cofit  and  expense,  such 
assistants  to  be  vested  with  the  same  powers 
and  subject  to  the  same  obligations  aa  the  in- 
spectors themselves,  provided  said  inspectors 
shall  be  responsible  for  the  acts  of  their  as- 
sistants In  the  performance  of  their  public  du- 
ties. 

"Sec.  4.  Be  it  further  enacted,  etc..  that  Act 
No.  08  of  1888.  entitled  'An  act  to  amend  and 
re-eoact  section  3n25  of  the  Revised  Statutes  of 
the  state  of  Louisianat'  approved  July  12,  1888, 
find  all  laws  or  parts  of  laws  In  conflict  or  in- 
consistent herewith,  be  and  the  same  are  hereby 
repealed," 

The  relator  assnils  the  validity  of  this 
ACt  in  point  both  of  form  and  of  substance. 


It  1«  nnll,  lie  naya.  In  tbat  It  purports  to 
amend  a  statute  which  had  been  repealed, 
and  was  therefore  nraexlstent,  and,  as  such. 
Insnsc^litlbie  of  amendmoit ;  and  It  is  un- 
constitutional In  point  of  form,  be  says,  In 
that  first.  It  creates  a  crime  without  having 
expressed  In  Its  title  the  purpose  of  so  do- 
ing; second,  It  has  several  objects;  third.  It 
seeks  to  amend  Act  85,  p.  sa  of  1804  by  mere 
reference  to  Its  title ;  fourth,  it  Is  a  special 
and  local  law,  and  yet  no  notice  of  the  In- 
tention to  apply  for  its  iMssage  was  pub- 
lished. The  act,  he  says.  Is  unconstitution- 
al In  point  of  substance^  In  tbat.  first,  It 
fixes  a  standard  of  measures  different  from 
tbat  which  has  been  fixed  by  Congress ;  and. 
second.  It  deprives  him  of  his  ri^t  to  the 
equal  protection  of  the  laws  and  of  bis  right 
to  Ubnty  add  the  pursuit  of  happiness. 

The  prosecution  does  not  Heny  that  a  stat- 
ute purporting  to  amend  a  repealed  statute— 
that  Is  to  say,  whlcb  undertakes  to  do  an 
Impossible  thing,  to  amend  sdmetbtng  tbat 
does  not  exist — Is  nnll,  but  denies  that  Act 
35  of  18D4,  whlcb  tbls  statute  purports  to 
amend,  was  ever  repealed. 

There  can  be  no  serious  question  bnt  that, 
in  so  far  as  Act  S5  of  1894  has  reference  to 
oysters.  It  was  repealed  by  Act  158,  p.  274, 
of  1902.  Exactly  and  precisely  the  same 
ground  that  Is  covered  by  It,  In  go  far  as 
having  reference  to  oysters.  Is  covered  by 
section  17  of  said  Act  16S  of  1902;  and  the 
latter  act  contains  a  repealing  clause  which 
repeals  all  laws  on  tbe  same  subject-matter. 
In  so  far,  however,  as  not  having  reference 
to  oysters.  Act  35  was  not  repealed,  but  re- 
mained a  perfectly  valid  statute  and  could  be 
amended. 

Tbe  title  of  our  Act  82  expresses  tba  Inten- 
tion of  amending  It  "by  "*flfc*"g  prorMon  for 
a  standard  measure  for  oys^s  arriving  In 

sacks."  It  does  not  express  tbe  Intention  of 
amending  it  In  any  other  particular.  It  does 
not  express  the  Intention  of  amending  It  by 
making  provision  for  a  standard  measure  for 
the  buying  and  selling  of  oysters.  Those  pro> 
visions,  therefore.  In  tbe  body  of  the  act; 
which  relate  to  a  standard  measure  for  the 
buying  and  selling  of  oysters,  do  not  respond 
to  anything  expreued  In  the  title  ct  tbe  act, 
and  are,  for  tbat  reason,  null  and  void,  and 
as  If  not  written. 

This,  however,  does  not  necessarily  entail 
the  nullity  of  the  provision  for  a  standard 
measure  for  oysters  arriving  in  sacks.  The 
rule  is  that  a  statute  may  be  valid  In  part 
and  Invalid  in  part,  and  that  the  Invalid 
part  may  be  disregarded  altogether,  and  tbe 
other  part  constitute  a  valid  statute,  if  the 
two  parts  are  not  so  intimately  connected  as 
to  raise  a  presumption  that  tbe  Legislature 
would  not  have  enacted  the  me  wltbout  the 
other.    2G  A.  &  E.  E.  505. 

In  the  present  Instance  the  part  which 
corresponds  with  the  title  and  which  it  is 
claimed  Is  valid  was  Intended  to  be  an 
amendment  to  the  Invalid  parL  It  figures  In 
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016  act  u  a  proTlBo  to  it  Tbe  Leglslatom 
Uwt  Blebt  of  the  fact  tliat  Act  85  of  1894  had 
been  repealed.  In  so  far  as  havliig  reference 
to  oystera,  and  sought  to  amend  it  In  that 
respect — sought  to  amend  the  repealed  part 
of  said  act  The  amendment  was  not  intend- 
ed to  be  an  independent  piece  of  legislation, 
but  merely  supplementary,  or  ancillary,  to 
that  supposedly  already  existing.  By  this 
supposedly  existing  legislation,  oysters,  when 
bought  and  sold,  were  required  to  be  measur- 
ed in  baskets,  and  the  idea  was  to  amend 
this  by  adding  that  oysters  arriving  in 
sacks  might  be  sold  In  the  sacks,  but  that 
the  sacks  sbonld  have  to  contain  the  same 
measure  as  the  baskets.  Such,  upon  careful 
reading,  will  be  found  to  have  been  the  Idea, 
however  inartlstically  expressed.  Now,  it  is 
not  probable  that  the  Legislature  would 
hare  enacted  this  supplementary  legislattou, 
if  it  had  not  mistakenly  supp(wed  that  the 
l^lslatlon  intended  to  be  supplemented  was 
In  existence.  The  end  sought  to  be  subserv- 
ed by  this  I^lslatlon,  as  a  whole,  was  to  pro- 
tect the  buyers  of  oysters  against  fraud  and 
deception.  This  end  would  in  no  wise  l>e 
subserved  by  maintaining  the  so-called  valid 
part  of  the  statute  without  the  invalid  part, 
-becanae,  in  the  absrace  of  any  law  prescrib- 
ing a  standard  measure  for  the  buying  and 
nlling  of  oysters,  this  so-called  valid  part 
would  operate,  not  as  a  law  bearing  upon 
tlie  buying  and  seniog  of  oysters,  but  ex- 
doBivdy  npm  the  Importation  of  casters.  It 
would  require  the  sa^  to  contain  a  certain 
moisnre  wlim  imported,  but  would  leave  them 
free  to  contain  any  other  measure  when 
bought  and  sold.  It  woidd  deal  with  the 
oysters  as  imports,  and  not  as  commodities 
upon  the  market  In  other  words,  the  statute 
would  be  made  to  operate  in  a  way  entirely 
dlffermt  from  the  one  wliich  the  Legislature 
had  In  view.  Oar  conclusion  is  that  Act  82 
of  1908  is  nuU  in  its  entirety. 

There  was  at  the  time  of  the  adoption  of 
this  Act  92  of  1908.  and  there  is  to-day,  no 
law  estabUsliiiv  a  standard  measure  for  the 
buying  and  selling  of  oysters.  Act  163  of 
1902,  which  repealed  Act  S5  of  1894,  In  so 
far  as  having  reference  to  oysters,  was  itself 
expressly  repealed  by  Act  S2,  p.  113,  of  1904, 
and  the  latter  act  made  no  provision  for  a 
standard  measure  for  the  buylug  and  selling 
of  oysters.  We  might  mention  here  that 
Act  C3.  p.  88,  of  1902,  re-enacting  Act  3S  of 
1894,  was  repealed.  In  so  far  as  having  refer- 
ence to  oysters,  by  Act  1&3  of  1902,  In  the 
same  way  precisely,  and  for  the  same  reason, 
as  was  Act  35  of  1894.  Act  153  was  a  later 
law  than  Act  63.  and  It  repealed  all  laws 
on  the  same  subject-matter. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgments  appealed  from  be 
set  aside,  and  that  the  relator  be  released 
without  day.  or,  If  under  bond,  that  his 
bond  be  canceled. 


BEEAUX.  G  J.  (dissenting).  The  object 
eipressed  In  the  title  was  the  adoption  of  a 
standard  measure  for  oysters. 

The  oilier  egressions  in  the  title  are  sub- 
ordinate and  Inddental  to  the  object  They 
are  related  to  the  object  They  relate  main- 
ly to  the  Inspection  and  to  the  fees  of  In- 
spection. 

They  relate,  also,  to  the  repeal  of  prior 
acts  named. 

The  title  indicates  a  specific  purpose  ir- 
respective of  prior  acts  which  It  purporte  to 
amend.  The  reference  to  the  amendment  of 
a  prior  act  which  was  not  amendable,  is 
the  merest  brutum  fnlmen.  The  words  of 
the  title  are: 

"Bv  making  provision  for  a  stQQdard  meas- 
ure for  oysters  arriving  ia  sacks." 

That  is,  the  provision  made  In  the  act  In 
question  would  have  the  effect  of  amend- 
ing Act  35  of  1894,  if  It  had  not  been  re- 
pealed, and  it  repeals  Act  88,  p.  157,  of  1888. 

The  first-cited  act  above  was  not  an  ex- 
isting act. 

Reference  to  It  leaves  Intact  the  Independ- 
ent provision  for  standard  measure  for  oys- 
ters, mentioned  in  the  title. 

The  fact  that  Incidentally  the  lawmaking 
power  refers  to  a  repealed  act  does  not  mili- 
tate against  that  part  of  the  title  which  Is 
complete  in  Itself  and  independent  of  all  idea 
of  repeal. 

Passing  from  the  title  to  the  act: 

Eliminating  from  the  first  section  of  Act 
92  of  1908  the  reference  to  the  asserted 
amendment,  which  was  not  an  amendment, 
the  act  remains  expressive  of  the  legislative 
Intent  The  reference  amounts  to  nothing. 
It  has  no  effect  and  should  not  be  given  an 
effect  only  to  destroy  a  statute. 

An  act  may  be  legal  In  part  and  Illegal 
in  part. 

We  have  noted  that  the  Illegal  and  void 
part  In  this  instance  Is  entirely  separate  and 
distinct  from  the  purpose  of  the  act 

The  act  Is  not  in  all  respects  broader  than 

its  title. 

There  Is  enough  In  the  title  to  Justify  the 
main  provlBlons  of  the  statutes. 

In  other  words,  it  is  broad  enough  to  in- 
clude the  main  purpose  of  the  act  which  Is 
"provision  for  a  standard  measure  of  oysters 
arriving  in  sacks,"  and  incidentally  extend- 
ed so  that  they  shall  not  be  sold  In  deficient 
measure. 

The  standard  measure  referred  to  Includes 
the  necessity  of  complying  with  the  statute 
regarding  the  standard  measure  which  must 
be  observed  In  bringing  the  oysters  in  the 
port  for  sale. 

The  majority  opinion  has  not  decided  the 
point  raised  by  defendant  that  the  act  cre- 
ates a  crime  without  having  expressed  in 
Its  title  the  purpose  of  so  doing,  except  to 
the  extent  that  it  is  Inferable  by  the  con- 
clusion reached. 

That  point  has  been  considered  and  decld- 
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ed  some  time  adveraelT  to  the  defendant's 
contention,  In  which  the  court  held: 

"The  peaaltieB  denounced  and  the  other  pro- 
vUions  of  the  act  are  to  be  regarded  as  the 
meanB." 

As  In  this  case  the  penalty  In  the  body 
of  the  act  rendered  effectlTe  the  terms  of 
the  statute.  See  State  v.  Ackerman,  51  La. 
Ann.  1Z23,  28  South,  sa 

The  act  was  rendered  effective  by  fixing  a 
penalty  for  Its.Tlolation;  otherwise,  it  would 
have  been  a  useless  statute. 

The  appellate  court  of  Kentucky,  In  a 
w^l-consldered  opinion  (in  Kentucky  there 
is  a  law  similar  to  onrs;  that  is,  that  the 
object  shall  be  expressed  in  the  title)  held 
that: 

"It  shonld  receive  a  reasooable  construction, 
looking  to  the  evil  intended  to  be  removed,  and 
should  be  applied  to  such  acts  of  the  Legis- 
lature alone  as  are  obviously  within  its  spirit. 
None  of  the  provisions  of  a  statute  should  be 
regarded  as  void  under  said  section,  where  they 
all  relate  directly  or  indirectly  to  the  same 
subject,  having  a  natural  connection  and  not 
foreign  to  the  subject  expressed  in  its  title." 
Phillips  V.  Bridge  Co.,  2  Sletc  (Ky.)  219. 

The  construction  should  be  reasonable, 
and  not  too  technical.  Johnson  t.  Higglns, 
3  Mete.  (Ky.)  566. 

A  number  of  decisions  are  referred  to  in 
tlie  Century  Digest  (under  title  "Statute") 
to  the  same  effect. 

I  dissent. 

On  the  State's  Application  for  a  Rehearing. 

PROVOSTY,  J.  We  deem  It  unnecessary 
to  add  anything  to  what  Is  said  In  the  opin- 
ion with  regard  to  whether  or  not  the  valid 
and  Invalid  parts  of  the  statute  In  question, 
are,  or  are  not,  so  intimately  connected  as 
to  be  severable. 

To  the  contention  that  the  title  of  the 
act  would  be  suMcient  if  it  read  simply, 
"An  Act  to  amend  Act  35  of  1804,"  we  an- 
swer that  no  one  could  doubt  it  after  the  de- 
cisions of  tbls  Court  In  State  v.  Brown,  41 
La.  Ann.  771,  6  South.  C38,  and  other  cases; 
but  that  the  title  does  not  read  in  that  way. 
It  reads:  "To  amend"  &c.  "by"  &c., — spec- 
ifying the  paitlcular  amendment  proposed  to 
be  made.  This  announcement  of  the  inten- 
tion to  make  a  iiartlcular  specified  amend- 
ment disclaims  impliedly  the  Intention  of 
making  any  other.  If  we  suppose  that  a 
statute  regulating  the  police  of  cattie  is  de- 
Sired  to  be  amended  by  requiring  cows  to  be 
branded,  the  title  of  the  amending  act  would 
answer.  If  reading  simply:  "An  act  to 
amend"  the  statute  in  question;  but  not  if 
reading:  "An  Act  to  amend"  the  statute  In 
question  "by  adding  a  provision  for  the 
branding  of  sheep."  By  the  latter  title  an 
intention  to  add  a  provision  for  the  brand- 
ing of  cows  would  not  only  not  be  expressed, 
but  would  be  Impliedly  disclaimed. 

Rehearing  refused. 


SOUTHERN  BT.  Ca  IN  MISSISSIPPI  v. 

FREE  et  aL    (No.  13,884.) 
(Supreme  Court  of  Misstesippi.  Oct  IS,  1900.) 

Neolioehoi  (I  11*)— Wuxrin.  and  Wantok 
Nequoenoe  —  Faixubb  to  Use  Obdinabt 
Cabe. 

Where,  in  an  action  for  wrongful  death  of 
piaintift's'  ancestor,  the  court  sustained  a  de- 
murrer to  the  count  charging  ordinary  ae^li- 

fence,  leaving  only  a  count  charging  gross,  will- 
ul,  and  wanton  negligence,  an  Instruction  that 
failure  to  use  ordinary  care,  was  willful  and 
wanton  negligence,  was  error. 

[Ed.  I^ote.— For  other  cases,  see  Negligence, 
Cent  Dig.  1  13;  Dec.  Dig.  |  11.*] 

Appeal  from  Circuit  Court,  Clay  County; 
J.  T.  Dunn,  Judge. 

.  Action  by  Juanlta  Free  and  others  against 
the  Southern  Railway  Company  In  MiasiSr 
slppi  to  recover  for  the  wrongful  death  of 
their  ancestor,  Monroe  Free,  who  was  run 
over  and  killed  by  defendant's  train  while 
on  the  track.  Judgment  for  plaintiffs,  and 
defendant  appeals.   Reversed  and  remanded. 

Plaintiffs'  amended  decloratiou  contained 
two  counts,  which  concluded  as  follows : 

(1)  "Plaintiffs  therefore  charge  that  the 
servants  of  the  defendant  in  charge  of  'said 
train,  by  which  said  Monroe  Free  was  so 
killed,  were  guilty  of  gross,  willful,  and  wan- 
ton negligence  in  the  running  of  said  train 
which  did  the  killing,  at  the  time  of  said 
killing,  and  that  such  gross,  willful,  and  wan- 
ton negligence  of  said  servants  was  the  di- 
rect cause  of  the  injury  which  resulted  in 
bis  death." 

(2)  "Plaintiffs  therefore  cbarge  that  the 
servants  of  the  defendant  in  charge  of  said 
train,  by  which  said  Monroe  Free  was  so 
killed,  were  guilty  of  negligence  in  the  run- 
ning of  said  train  which  did  the  killing,  at 
the  time  of  the  killing,  and  that  such  negli- 
gence of  said  servants  was  the  direct  cause 
of  the  injury  which  resulted  In  his  death." 

There  was  a  demurrer  to  the  amended  dec- 
laration, which  was  overruled  as  to  the  first 
count  and  sustained  as  to  the  second.  So  the 
trial  was  had  upon  the  first  count,  to  which 
two  pleas  were  filed;  the  first  being  a  plea 
of  tbc  general  Issue,  and  the  second  plea 
charging  that  deceased  contributed  to  the  In- 
juries that  caused  his  death  by  gross  and 
reckless  negligence  and  failed  to  exercise 
reasonable  caution  while  walking  on  the 
tracks  of  the  defendant. 

The  case  was  tried,  and  resulted  In  a 
verdict  of  $1,000  for  the  .plaintiffs.  On  ap- 
peal, the  granting  of  instruction  No,  1,  which 
charges  the  Jury  that  "It  was  the  duty  of 
said  servants  to  use  ordinary  care  to  see 
said  Monroe  Free,  and  to  use  ordinary  care 
to  prevent  bis  injuries  by  the  runuli^  of  said 
train,  and  If  tiie  Jury  further  believes  from 
the  evidence  that  said  servants  did  not  use 
such  ordinary  care  to  discover  said  Free, 
and  to  protect  hini  from  Injury,  they  are 


•For  otber  cases  see  same  topic  and  lectloa  NUMCER  Ui  Dec.  &  Am.  Digs.  IHOI  to  date,-&  Reporter  Indexes 


Digitized  by 


Google 


MIUL) 


SORU  V.  HARRISON  COUNTY. 


443 


Knllt7  of  wHlfol  and  wanton  negligence,"  was 
assigned  as  error. 

Catcbings  A  Catchlngs,  for  appellant 
CrJtz,  Klmbrougb  ft  Crltz.  for  appeUees. 

SMITH.  J.  After  sustaining  a  demnrrer  to 
the  second  connt  of  appellee's  amended  dec- 
laration, thereby  holding  that  the  appellant 
would  be  liable  for  the  death  of  Monroe 
lYee  only  In  the  event  his  death  was  caused 
by  the  willful  or  wanton  negligence  of  ap- 
jiellant.  the  correctness  of  which  ruling  Is  not 
now  before  us,  the  court  very  singularly 
t?bai%ed  the  Jury  that,  if  appellant's  employ^ 
failed  to  use  ordinary  care  on  the  occasion  Itf 
question,  such  failure  would  constitute  will-' 
ful  and  wanton  negligence.  A  failure  to  use 
ordinary  care  and  willful  and  wanton  neg- 
ligence are  very  dlCTerent  things,  and  are 
not  equlmlents  of  each  other. 

For  the  error  In  this  instruction,  the  Judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  remanded. 


IliLINOIS  CENT.  R.  CO.  v.  DUNNIGAN. 

(No.  13,957.) 
(Supreme  Conrt  of  Mississippi.    Oct.  18,  190&.) 

CaBRIERS  v'5  249*)— CaBBIAOE  of  PASSENGSSa 

—K ABES— Ministers  of  tue  Gospei.. 

Permitting  a  minister  of  the  gospel,  or 
any  person,  to  travel  at  a  rate  lower  than  that 
given  to  the  general  public,  by  a  carrier,  a 
mere  gratuity,  which  the  carrier  caa  withhold  at 
its  pleasure,  and  even  a  custom  to  allow  a  lower 
rate  imposes  upon  it  no  obligation  to  ^ve  such 
permission. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g  909 ;  Dee.  Dig.  }  249.*] 

Appeal  from  Circuit  Court  Panola  Coun- 
ty; W.  A.  Roane,  Judge. 

Action  by  Sam  Dunnlgan  against  the  1111- 
nola  Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  dismissed. 

Mayes  &  Longstreet,  for  appellant  Shands 
&  Montgomery,  for  appellee. 

SMITH,  J.  It  being  the  custom  of  appel- 
lant to  give  ministers  of  the  gospel  a  per- 
mit to  travel  over  Its  lines  at  the  reduced 
rate  of  two  cents  per  mile,  appellee,  being 
a  minister  of  the  gosiiel  of  the  Colored  Meth- 
odist Episcopal  Church  of  America,  applied 
to  appellant  for  such  a  permit,  which  appel- 
lant refused  to  give  him,  assigning  no  rea- 
son therefor.  Thereupon  this  suit  was  in- 
stituted by  appellee  to  recover  damages  for 
such  refusal ;  the  declaration  alleging  that 
the  same  was  a  willful,  wanton,  oppr^slve, 
and  unlawful  discrimination  against  him. 
From  a  judgment  awarding  damages  to  ap- 
pellee, this  appeal  Is  taken. 

The  declaration  Is  challenged  on  the  ground 
that  it  shows  no  cause  of  actiou.  The  only 
duty  which  appellant  owed  to  appellee  was 


to  furnish  him  with  transportation  over  Its 
lines  at  the  same  rate  and  under  the  same 
conditions  that  it  furnished  same  to  the  gen- 
eral public  Permitting  a  minister  of  the 
gospel,  or  any  person,  to  travel  at  a  rate 
lower  than  that  given  the  general  public  Is 
a  mere  gratuity,  which  appellant  can  with- 
hold at  Its  pleasure,  and  even  a  custom  so 
to  do  Imposed  upon  It  no  obligation  to  give 
such  permission. 

The  declaration,  therefore,  states  no  cause 
of  action,  and  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  dismissed. 


SORIA  T.   HARRISON  COUNTY. 
(No.  13,988.) 
(Supreme  Court  of  Mississippi.  Oct  25,  1909.) 

1.  Deeds  (I  155*)— CoNoirioar  SaBSEQUxin— 
Cbeation—Revbbsion  . 

To  create  a  conditioa  subsequent,  the  breach 
of  which  will  cause  the  land  conveyed  to  re- 
vert, it  must  clearly  appear  that  such  was 
the  grantor's  intention. 

[Ed.  Note.— For  other  coses,  see  Deeds,  Cent. 
I>ig.  iS  488-^5 ;  Dec.  Dig.  S  155.*] 

2.  DEEnS    (S  90*)— CONSTBUCTIOn— Pabtiou- 
LAR  WOROS. 

Words  in  a  deed  are  to  be  taken  most 
strongly  against  him  who  uses  them. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  235 :  Dec.  Dig.  9  90.*J 

3.  Deeds  (|  155*)- Cowditioh  Subsequent— 
Reversion- StTFFiciENCT  or  Lanouaob. 

The  provisions  of  a  deed  that  "the  Innda 
hereinafter  described  shall  be  kept  by  the  said 
board  of  police  for  the  use  of  a  courthouse  and 
jail,  for  the  benefit  of  said  couoty,"  and  "to 
nave  and  to  hold  the  same  *  *  *  for  the 
use  of  snid  county  as  aforesaid."  do  not  cr^nte 
a  condition  subseriuent,  so  as  to  cause  the  lawl 
to  revert  on  the  couoty  removing  the  courthoyse 
and  jail  and  exposing  the  property  for  sale. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  81  488-493;  Dec.  Dig.  {  155.*] 

Appeal  from  Chancery  Court,  Harrison 
County;  T.  A.  Wood,  Chancellor. 

Suit  by  Hanlson  Couoty  against  Margaret 
Sorla  to  QuIet  title  to  land.  From  a  decree 
for  complainant,  defendant  appeals.  Affirmed. 

V.  A.  Griffith,  for  appellant  W.  Q.  Evans 
and  T.  M.  Evans,  for  appeUe& 

SMITH,  J.  In  1845  appellee,  being  In  pos- 
session of  the  land  In  controversy  and  hav- 
ing built  thereon  a  courthouse  and  jail,  ob- 
tained from  W.  H.  Tegarden  the  following 
deed  to  his  interest  therein:  "This  Indenture, 
made  and  entered  Into  this  31st  day  of 
March,  A.  D.  1843,  between  William  H.  Te- 
garden, of  the  first  part  und  the  board  of 
police  of  Harrison  county,  state  of  Mississip- 
pi, of  the  second  part  wltuesseth:  That  tue 
said  Tegarden,  for  and  In  consideration  of 
the  sum  of  one  dollar  In  hand  paid  by  the 
said  board  of  police,  and  in  further  consid- 
eration that  the  land  hereinafter  described 
shall  be  kept  by  said  board  of  police  for  the 
use  of  n  courthouse  and  jail  for  the  benefit 
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of  said  conn^,  hath  bargained  and  sold,  and 
by  these  pres»its  does  hereby  grant,  bar- 
gain, sell,  and  conrey,  to  the  aald  board  of 
police,  In  tnut  as  aforesaid,  all  his  right, 
title,  and  Interest  In  and  to  the  north  half 
of  square  two  hundred  and  thirty-two  (232), 
In  Mississippi,  to  hare  and  to  bold  the  same 
to  the  said  board  of  police,  and  their  suc- 
cessors In  office^  for  the  nse  oS  said  county 
as  aforesaid,  fbr  and  from  me,  my  beirs,  and 
all  persons  claiming  tiirough,  by,  or  under 
m&  In  testimony  whereof,  the  said.  Tegar- 
den  ha'tb  hereunto  set  bis  band  and  seal  the 
day  and  date  flrst  above  written.  W.  H.  Te- 
garden.  [Seal.]"  Appellee  continued  to  use 
and  occupy  this  land,  maintaining  thereon 
a  courthouse  and  Jail,  until  the  year  1903, 
when  It  removed  its  courthouse  and  jail 
therefrom,  ceased  to  use  the  land  for  any 
county  purpose,  and  ofTered  seme  for  sale. 
This  sale  was  prevented  by  appellant  assert- 
ing title  by  reversion  under  the  deed  from 
W.  H.  Tegarden  to  a  four-flfths  undivided  In- 
terest therein.  Thereupon  appellee  filed  Its 
bill  of  complaint  In  the  court  below,  pray- 
ing that  it  be  decreed  to  be  the  owner  of  the 
land  and  that  ai^Uant  be  enjoined  from  as- 
serting any  claim  thereto.  Appellant  filed 
an  answer  and  cross-bill,  alleging  In  effect 
that  the  deed  from  Tegarden  conveyed  the 
land  to  appellee  upon  condition  that  It  be 
used  for  a  courthouse  and  Jail,  and  that  up- 
on its  ceasing  to  be  so  used  the  title  would 
revert  to  the  said  Tegarden.  She  further  al- 
leged that  she  was  the  owner  of  this  re- 
version, alleged  to  be  an  undivided  four- 
fifths  Interest,  under  a  deed  to  the  land  In 
controversy,  executed  and  ^delivered  to  her 
by  Tegarden  In  1876,  and  prayed  for  a  parti- 
tion. From  a  decree  dismissing  the  cross- 
bill, decreeing  that  appellee  was  the  owner 
of  the  land,  and  enjoining  'appellant  from 
asserting  any  claim  thereto,  this  appeal  Is 
taken. 

This  deed  does  not  contain  any  language 
such  as  is  usually  employed  to  cfeate  a  con- 
dition subsequent,  the  breach  of  which  would 
cause  the  land  to  revert  to  the  grantor,  such 
as  an  express  provision  to  that  effect,  or  apt 
technical  words,  such  as  "provided,"  "so  long 
as,"  "until,"  etc.  In  order  that  a  condition 
subsequent  may  be  created,  the  breach  of 
which  will  cause  the  land  conveyed  to  re- 
vert to  the  grantor.  It  must  clearly  appear 
that  such  was  the  grantor's  Intention. 
Thornton  v.  Natchez,  88  Miss.  1,  41  South. 
40S.  The  words  In  this  deed,  "that  the  land 
hereinafter  described  shall  be  kept  by  said 
board  of  police  for  the  use  of  a  courthouse 
and  jail  for  the  benefit  of  said  county."  and 
the  words  "to  have  and  to  bold  the  same 
•  •  •  for  the  use  of  said  county  as  afore- 
said," are  quite  as  consistent  with  an  intent 
to  repose  a  trust  and  confidence  as  they  are 
with  an  Intent  to  Impose  a  condition  which 
would  compel  the  county,  on  pain  of  for- 


feiture,- to  maintain  on  the  land  for  all  time 
a  courtbouse  and  Jail.  Since,  under  the  max- 
im "Verba  fortius  accipiuntur  contra  pvoter- 
entem,"  we  must  construe  the  words  of  this 
deed  most  strongly  against  the  grantor,  it 
follows  that  no  condition  subsequent,  the 
breach  of  which  would  cause  a  reversion, 
was  thereby  created. 

The  forcing  views  are  sunwrted  by  ma- 
ny authorities,  among  which  Is  First  M.  E. 
Church  T.  Old  Columbia  Public  Grant  Com- 
pany, 103  Pa.  608,  approved  by  the  Supreme 
Court  of  the  United  States  in  Stuart  v.  East- 
on,  170  U.  S.  401,  18  Su^.  Ct.  B57,  42  L.  Ed. 
1084.  wherein  the  court  said:  "Whatever 
vrords  are  relied  on  as  creating  a  condition 
must  not  only  be  such  as  of  themselves 
would  create  a-  condition,  but  must  be  so 
connected  with  the  grant  as  to  qualify  or  re- 
strain it  Laberee  v.  Carleton,  S3  Me.  211. 
It  was  said  by  Mr.  Chief  Justice  Blgelow  In 
Packard  v.  Ames,  16  Gray  (Mass.)  327:  'We 
know  of  no  authority  by  which  a  grant  de- 
clared to  be  for  a  special  purpose,  without 
other  words,  can  be  held  to  be  a  condition. 
On  the  contrary.  It  has  always  been  held 
that  such  a  grant  does  not  convey  a  condi- 
tional estate,  unless  coupled  with  a  clause 
for  the  payment  of  money  or  the  doing  of 
some  act  by  the  grantee,  on  which  the  grant 
is  clearly  made  to  depend.'  To  make  the 
estate  conditional  the  words  must  clearly 
show  such  Intent.  Cook  v.  Trimble,  0  Watts 
(Pa'.)  15.  Turning  to  the  writing  executed 
by  Wright,  we  see  that  he  absolutely  and  un- 
conditionally covenanted  to  convey  the  prem- 
ises In  fee  simple,  clear  of  all  incumbrances, 
to  the  vendees,  their  heirs  or  assigns,  who- 
ever requested  by  tbem.  No  restraint  was 
Imposed  on  an  alienation  of  the  land.  No 
construction  of  a  reservoir,  nor  any  work 
on  the  ground,  was  required  to  precede  the 
right  to  demand  a  deed.  No  clatne  provid- 
ed for  a  forfeiture  or  termination  of  the  es- 
tate In  case  the  land  censed  to  be  used  as 
a  reservoir.  No  right  of  re-entry  was  reserv- 
ed by  the  grantor  on  any  contingency.  No 
technical  word  to  create  a  condition  was 
used.  No  other  words  were  used  equivalent 
thereto,  or  proper  to  create  a  condition.  The 
authorities  show  that  the  recital  of  the  con- 
sideration and  a  statement  of  the  purpose 
for  which  the  land  Is  to  be  used  are  wholly 
Insufflcieut  to  create  a  con^tlonal  estate." 

Affirmed. 


QUACKENB08S  et  al.  T.  INSURANCE  CO. 
or  NOUTII  AMEUICA.  OF  PaiI«ADEL- 
PHIA.    (No.  13,9000 
(Supreme  Court  of  Mississippi.   Oct.  2S.  lOOOJ 

1.  Insubance  (S  402*)— Mabine  Insueance— 
CoNTBACT— "External  Violence." 

The  "external  violence"  intended  by  a  ma- 
rine policy,  exeniptiog  the  insarer  from  liabilily 
for  loss  occasioned  by  the  bursting  of  tbe  Iwil- 
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en,  nnless  canwd  by  unavoidable  external  vio- 
leoce,  is  violence  external  to  tbe  vessel,  and  not 
merely  extemal  to  the  boilera. 

[Ed.  Note. — For  other  cases,  see  Insarance, 
Cent.  Dig.  f  llOfi;  Dec  Dig.  S  402.* 

For  other  definitions,  aee  Words  and  Phrases, 
foL  8,  pp.  2ei9-262a] 

S.  iRBOKAirCE  (I  658*)— MABin  IHSUBAITOB— 

Acnon— Evidence— A  DuiBSiBUiTT. 

Where,  in  an  action  on  a  mariDe  policy 
txemptins  insurer  from  liability  for  loss  by  tbe 
buisnng  of  tbe  boilers,  unless  caused  by  extemal 
violence,  there  was  no  evidence  on  which  an  ex- 
pert coQld  base  his  opinion  that  a  boiler  explo- 
sion was  due  to  violence  extemal  to  the  vessel, 
the  opinion  of  tbe  expert  as  to  the  cause  of  the 
exploaimi  was  Immaterial. 

[E^  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1689;  Dec.  Dig.  {  63a*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
tj;  John  N.  Bush,  Judge. 

Aetlov  by  Ida  L.  Quackenbom,  administra- 
trix, and  otbera,  against  tbe  Insurance  Com- 
pany of  North  America,  of  Philadelphia. 
From  a  Judgment  for  defendant,  .plalntlfflb 
appeal.  Affirmed. 

Smitb,  Hirsb  &  Landau  and  Pat  Henry,  for 
appellants.  McLaurln,  Armlstead  &  Brlen 
and  Stephens,  Lincoln  ft  Stepliens,  for  ap- 
p^eeu 


SMITH,  J.  AiqpeUants  (Atalned  from  ap- 
pellee a  policy  of  marine  Insurance  for  93,000 
upon  the  steamer  W.  T.  Scortil  for  a  term 
of  one  year,  commencing  on  tbe  29tta  day  of 
Aognat,  1900,  at  notm.  and  terminating  on 
tbe  29th  day  of  August,  1907.  at  noon.  This 
policy  provided  that:  "Tb»  perils  which  this 
company  assume  nnder  this  policy  are  tbe 
nusTotdable  dangers  of  rivws,  of  flres,  and 
of  Jettisons,  that  shall  cause  loss  or  damage 
to  said  vessel  or  any  part  thereof,  except- 
ing *  •  •  any  loss  or  damage  arising 
fran  or  occasioned  by  tbe  bursting  of  boil- 
ers, tbe  collapsing  of  floes,  or  tbe  derange- 
iu«it  or  breaking  of  engines  or  machinery, 
or  from  ccmseqnencea  <rf  any  character  re- 
sulting from  either  ot  the  forcing  excep- 
tions, unless  the  same  be  caused  by  unavoid- 
able extemal  violence.*'  During  the  time  for 
wblcb  said  policy  was  to  be  In  force,  and 
while  the  said  boat  was  lying  at  the  laud- 
ing, ber  boilers  exploded,  wrecked  the  boat, 
and  caused  it  to  sink  and  become  a  total 
kMB..  Appdlee  having  denied  liability  on  the 
policy,  tUs  suit  was  instituted  In  the  court 
Mow  to  recover  on  sama  From  a  Judgment 
in  favor  of  appellee,  this  appeal  Is  taken. 

Tbere  was  no  evidence  that  tbe  explcnion 
was  other  than  the  ordinary  explosion  of  a 
boiler,  caused  by  the  pressure  of  tbe  steam 
within,  except  that  the  engineer  of  the  boat, 
examining  one  (tf  the  sbeets  of  the  boiler 
wbidi  bad  been  blown  upon  tbe  bank,  dls- 
covwed  an  inward  indentation  tbereon.  In 
order  to  prove  that  tbe  explosion  was  caused 
by  nnav<rfdable  extemal  vlolmce,  this  engi- 
neer, who  qualified  as  an  expert  and  was  be- 


ing examined  as  a  witness  for  apptflant  was 
asked  by  appellant  this  question:  "The  boUer 
in  good  condition,  as  yon  stated,  and  a  suf- 
ficient quantity  of  water  therelii,  and  tiiat 
fusible  plug  In  good  condition,  taking  this 
indention  in  tbe  bottom  of  the  boiler  into 
consideration,  what,  in  your  opinion,  pro- 
duced that  trouble?**  Which  question  was 
objected  to  by  appellee,  tbe  objection  sus- 
tained, and  this  ruling  of  tbe  court  Is  as- 
signed for  error.  We  are  therefore  called 
upcm  to  pass  upon  tbe  correctness  of  the 
actlfm  of  the  court  b^ow  in  thus  refusing 
to  allow  the  witness  to  testify  as  an  expert 
to  what  violence,  In  Us  opinion,  caused  tbe 
exploslcm  of  tbe  boiler. 

The  correct  answw  to  this  proposition  Is 
necessarily  Involved  In  tbe  prior  determina- 
tion of  the  question  whether  tbe  terms  of 
tbe  policy  cover  only  violence  external  to  tbe 
boat— the  thing  insured.  It  baa  been  decide 
ed  In  tbe  case  of  Cltlseha'  Insurance  Com- 
pany V.  Glasgow,  9  Ho.  411,  that  only  vio- 
lence extemal  to  the  boat  Is  covered  by 
the  terms  of  this  pcHlcj,  and  we  think  that 
Is  the  correct  view.  This  being  so^  and  tbe 
evldraice  In  this  case  clearly  showing  that  tlw 
explosion  was  not  due  to  violffiice  extemal 
to  the  boat,  it  becfunee  Immaterial  whether 
the  witness  bad  testified  that  In  his  opinion 
the  explosion  was  due  to  violence  external, 
to  the  boat,  since  tbere  were  no  facts  In  evi- 
dence on  wblcb  he  could  have  based  snch  an 
opinlfHi. 

The  action  of  the  court  below  was  there- 
fore cwrect,  and  tbe  judgment  is  affirmed. 


KSTSTONE  LUMBBR  TABD  v.  TAZOO  ft 

M.  V.  R.  CO.  et  al.   (Na  14,163.) 
(Sapreme  Court  of  Mississippi.   Oct.  26,  1909.) 

1.  DiSCOVBBT  (i  8*)— IK  EQtnrr— BXHEDT  AT 

Law. 

The  chancery  court  has  jurisdiction  of  a 
bill  for  discovery,  though  plaintiff  may  have 
legal  means  of  obtaining  proof. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent.  Dig.  11  3,  4 ;  Dec.  Dig.  {  8.*] 

2.  Eqditt  (i  39*)— JuBisoionoH— GoHFUrn 

Relief. 

Where  the  chancery  court  has  taken  juris- 
diction for  tbe  auxiliary  purpOse  of  discovery,  it 
may  grant  full  relief  in  tne  case,  uoder  the 
povrer  conferred  by  Const  1890,  i  160,  pro- 
viding that,  where  tbe  court  heretofore  exercised 
jurisdiction  auxiliary  to  courts  of  common  law. 
It  may  exercise  such  jurisdiction  to  grant  the 
relief  sought,  although  the  Imal  remedy  may  not 
have  been  exhausted,  or  the  legal  title  establisb- 
ed  by  the  suit  at  law. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  104-114 ;  Dec.  Dig.  I  39.*] 

3.  Equttt  (I  88*)— JnnisDZOTioir— Gotoxxra 

Reubf. 

Reciprocal  demurrage  charges,  If  penalties 
at  all,  are  statutory  penalties,  and  not  penal- 
ties created  by  contract ;  and  hence,  where  tbe 
chancery  court  has  taken  jarisdictiOQ  for  the 
auxiliary  purpose  of  discovery,  sought  In  a  bill 
to  compel  the  carrier  to  pay  such  charges,  it 
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will  grant  fall  relief  by  a  decree  for  the  amount 

proved. 

[Ed.  Note.~F(w  other  eaae%  see  Equitr*  I>ee. 
Di«.  S  39.*] 

Appeal  from  Chancery  Court,  Yazoo  Coun- 
ty;  G.  Q.  Lyell,  Chancellor. 

BUI  by  the  K^stone  lAuuber  Tard  against 
the  Tbzoo  a  MlaaisBlppl  Valley  Railroad 
Company  and  others.  From  a  decree  dismiss- 
ing the  btlU  plalnttfC  appeals.  Berersed. 

See.  also,  47  South.  8(^ 

Brown  &  Korquist  for  appellant  Mayes 
&  LoQgstreet,  for  apiwllees. 

WHITFIELD,  C.  J.  The  bill  filed  In  this 
case  was  for  discovery,  and  for  a  decree  for 
the  amount  of  reciprocal  demnrrage  charges ; 
In  other  words,  for  full  relief.  A  demurrer 
was  Interposed  on  the  ground  that  to  com- 
pel the  defendants  to  discover  would  subject 
them  to  the  payment  of  penalties,  and  that 
It  was  an  attempt  to  enforce  a  penal  action 
In  a  chancery  court.  Belief  by  way  of  dis- 
covery was  groimded  upon  this  allegation  In 
the  bill :  "That  complainant  is  Informed  and 
believes,  and  therefore  charges,  that  each 
of  said  cars  was  unreasouably  detained  by 
reason  of  being  switched  while  In  transit  to 
some  track  between  points  of  origination  and 
destination,  but  of  tbis  the  complainant  has 
not  the  means  of  proof  at  his  command,  but 
which  proof  is  wholly  within  the  knowledge 
of  the  defendant."  The  bill  covers  a  period 
from  September  21,  1907,  to  May  10,  1909, 
inclusive.  In  which  It  Is  charged  that  a  very 
large  number  of  shipments  had  been  delayed. 
The  chancellor  sustained  the  demurrer,  but 
on  the  ground  alone  that  penalties  could  not 
be  recovered  In  the  chancery  court,  as  shown 
by  his  decree,  aud  dismissed  the  bill. 

The  first  proposition  urged  In  support  of 
this  decree  Is  that  the  plaintiff's  remedy  was 
at  law ;  that  he  could  have  had  the  witness- 
es summoned  and  all  the  documentary  evl- 
d'ence  secured  by  subpoenas  duces  tecum ; 
and  that  the  chancery  court  had  no  Jurisdic- 
tion of  this  bill  for  discovery.  This  conten- 
tion cannot  be  maintained.  In  Mlllaapa  t. 
Pfelffer.  44  Miss.,  at  page  807,  the  court  said: 
"It  Is  more  than  probable  that  the  eoiut  tie- 
low  acted  under  the  belief  that,  inasmuch  as 
the  defendants,  under  the  statute  of  Novem- 
ber 26,  1861,  could  have  taken  the  testimony 
of  the  complalnantB  In  the  original  bill,  there 
was  no  necessity  for  a  cross-bill.  Even  con- 
ceding this  to  be  true,  it  did  not  justify  the 
court  in  sustaining  the  demurrer  and  dismiss- 
ing the  cross-bill.  This  act  does  not  oust 
the  court  of  chancery  of  its  original  Juris- 
diction of  cross-bills,  when  filed  for  discoTeiy 
only.  It  furnishes  a  cumulative  mode  of  ob- 
taining the  testimony  of  the  complainants  in 
the  original  bill,  and  does  not  take  from  that 
court  the  right  to  entertain  such  bills,  even 
when  they  call  for  discovery  alone,  and  much 


less  when  they  call  for  both  discovery  and 
relief,  as  In  the  present  case.  The  defend- 
ants, therefore,  had  their  election,  either  to 
take  the  testimony  of  the  plaintiffs  lu  the 
original  hill  under  the  statute,  or  to  obtain 
discovery  from  them  by  cross-bill."  This  was 
a  square  holding  that,  even  if  the  bill  were 
for  discovery  alone,  the  fact  that  the  plnin- 
tlff  might  have  examined  the  witnesses  and 
secured  documentary  evidence  at  law  did  not 
oust  the  chancery  court  of  Its  original  Ju- 
risdiction to  entertain  the  bill  for  discovery. 
And  this  was  the  law  prior  to  the  Constltn- 
tlon  of  1890. 

But  section  100  of  that  Instrument  has 
'gifted  the  Jurisdiction  In  equity  in  this  class 
of  cases  far  above  the  region  of  doubt"  as 
said  In  Woods  v.  Biley,  72  Miss.,  at  pages  76 
and  77  (18  South.  384).  In  the  last  clause  of 
that  section  It  la  provided :  "In  all  cases  where 
said  court  heretofore  exercised  Jurisdiction 
auxiliary  to  courts  of  common  law.  it  may 
exercise  such  Jurisdiction  to  grant  the  relief 
sought,  although  the  legal  remedy  may  not 
have  been  exhausted  or  the  legal  title  estab- 
lished by  the  suit  at  law."  And  the  court  said: 
"Clearly  the  relief  sought  by  the  complain- 
ant in  this  cause  Is  such  as  falls  within  the 
auxiliary  or  ancillary  Jurisdiction  of  equity, 
and  which,  under  the  former  practice  In  equi- 
ty, was  generally  withheld  until  the  right  at 
law  had  been  established,  but  which,  nnder 
the  modern  practice,  was  frequently  afforded. 
The  Constitution  not  only  destroys  the  ob- 
stacle which  had  formerly  existed  to  the  ex- 
ercise of  this  auxiliary  relief,  but  as  to  the 
cases  falling  within  paragraph  *f  of  section 
159,  section  160  confers  Jurisdiction  upon 
courts  of  equity  to  try  legal  as  wtil  as  equi- 
table titles.  If  a  court  of  law  first  acquires 
Jurisdiction,  equity  may.  without  awaiting 
exhaustion  of  the  legal  remedy,  afford  aux- 
iliary aid.  If  the  court  of  equity  first  ac- 
quires Jurisdiction,  It  may  proceed  to  final 
and  complete  relief,  though  the  titles  and 
rights  Involved  are  of  a  legal,  as  distinguish- 
ed from  an  equitable,  character."  These  two 
opinions  settle  beyond  controversy  the  qnes- 
ticm  that  the  chancery  court  baa  Jurisdiction 
to  entertain  a  bill  for  discovery,  although  the 
plaintiff  may  have  a  legal  means  of  obtain- 
ing proof.  And  they  settle  the  further  propo- 
sition that  now,  under  section  IGO  and  the 
Constitution  of  1800,  wherever  the  chancery 
court  has  entertained  Jurisdiction  for  the 
auxiliary  purpose  of  discovery,  It  may  go  on 
and  administer  complete  relief  In  the  case. 

The  second  proposition  coDt«ided  for  In 
support  of  the  decree  Is  that  eqnl^  has  no 
Jurisdiction  to  enforce  penalties,  and  this  was 
the  ground  on  which  the  diaucellor  proceed- 
ed. Whether  or  not  reciprocal  demurrage 
charges  are  penalties  rln  any  proper  legal 
sense  admits  of  grave  doubt ;  but  that  we  do 
not  now  decide.  It  Is  certain  that,  If  they 
are,  they  are  penalties  imposed  authority 
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of  law,  and  not  penalties  arising  out  of  con- 
tract; and  hence  the  court,  taavlng  taken  ]n- 
rladlctiom  fttr  tiie  pnrpoBs  of  dlaoorery,  had 
the  power  to  proceed  and  administer  com- 
[dete  relief  hy  decreeing  for  the  amount  of 
the  reciprocal  dannrrage  charges.  If  the  evl- 
dmce  sboald  sustain  the  allegatlona  of  the 
bill  In  that  regard.  In  Lafayette  Gountj-  v. 
Hall,  70  Hiss.  678,  18  South.  S9,  this  court 
said,  on  that  proposition:  "Equally  unten- 
able la  the  position,  assumed  by  counsel  for 
appellees,  that  equity  will  refuse  its  aid  In 
the  oiforcement  of  penalties  The  unsound- 
ness of  this  view  ilea  in  the  failure  to  marie  the 
diatlnctloin  between  statutorr  penalties  and 
penalttes  created  by  contract  between  priTate 
perscms.  The  latter  courts  of  equity  refuse  to 
oiforce,  but  the  former,  the  expression  of 
the  win  of  the  lawmaking  power,  the  courts 
of  oqul^  wUl  not  undertake  to  disregard 
and  nullity  by-  refusing  their  aid  In  ptajfer 
cases.  1  Pom.  Eq.  Juris.  |  458;  Story,  Eq. 
Jnrla.  |  1326;  State  t.  McBrlde,  76  Ala. 
51 :  Caark  t.  Bar&svd,  lOS  TT.  S.  486,  2  Snp. 
Ot.  878,  27  L.  Ed.  780.  HaTlng  acquired  ju- 
risdiction, the  court  bdow  should  have  given 
full  relief,  by  following  the  law  and  enforc- 
ing the  penalty.  Legal  remedies  are  con- 
stantly being  worked  out  in  courts  of  equity 
in  causes  where  Jurisdiction  is  acquired  on 
some  recognlaed  ground  of  equitable  inter- 
ference." 

It  follows,  for  these  reasons,  that  the  de- 
cree of  the  chancellor  Is  rerersed,  the  de- 
murrer orermled,'  and  the  cause  remanded 
for  answer,  to  be  filed  within  80  days  from 
the  filing  of  the  mandate  In  the  court  below. 


BAKER  et  al.  r.  RICHARDSON.  (So.  13,912.) 
(Supreme  Court  of  Mississippi.   Oct.  25,  1909.) 

1.  Life  Estates  (8  4*)— Termination. 

Where  a  deed  conveyed  a  life  estate,  with 
remainder  to  the  grantors  heirs,  and  all  Inter- 
mediate titles  to  the  land  asserted  by  any  par- 
ty to  the  action  were  taken  in  subserviency  to 
sncb  deed,  no  ontstanding  title,  on  termination 
of  the  life  estate,  could  be  set  up  to  defeat  the 
claim  of  the  heirs,  whether  the  party  attempt- 
ing to  set  up  his  title  asserted  it  as  owner,  or 
merely  attempted  to  show  that  It  was  owned 
by  another. 

[Ed.  Note.— For  other  cases,  see  Lite  Estates, 
Dec.  Dig.  i  4.'] 

2.  Tenancy  in  COMuon  ({  34*)— Riohtb  of 
Tenants  Inter  Se. 

The  same  policy  of  the  law  which  prevents 
one  tenant  In  common  from  buyioi;  up  and  suc- 
cessfully asserting  as  his  own  an  ontstanding 
title  against  bis  co-tenant  appertains  when  a 
co-tenant  seeks  to  defeat  anotbeT  co-tenant  in 
any  right  which  he  may  undertake  to  assert 
by  showing  the  true  title  in  another. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,         Dig.  I  34.*] 

Appeal  from  Chancery  Court,  Bolivar  Coun- 
ty;  M.  E.  Denton,  Chancellor. 
Action  by  E.  G.  Baker  and  others  against 


W.  P.  Richardson,  From  Hie  decree,  plain- 
tiffs appeal.   Reversed  and  remanded. 

Sillers  &  Owen,  E.  N,  Thomas,  and  Alex- 
ander &  Alexander,  for  appellants.  Camp- 
bell &  Cashin,  for  appellee. 

MAYES,  J.  By  an  Instrument  bearing 
date  October  17,  1859,  signed,  acknowledged, 
and  delivered  on  the  18th  doy  of  October, 
1859,  recorded  in  Adams  county  on  the  Slat 
day  of  October,  1860,  and  in  Bolivar  county 
on  the  6th  day  of  December  of  the  same  year, 
Amos  Alexander,  the  common  source  of  title, 
made  what  we  have  no  hesitation  in  declar- 
ing to  be  a.  deed,  conveying  to  his  daughter, 
Eliza  Jane  Gray,  a  certain  tract  of  land 
therein  described  "for  and  during  her  nat- 
ural life,  and  then  to  her  children,  if  any, 
and  in  default  of  children  or  child  then  to 
his  lawful  heirs  forever,"  The  language  of 
this  deed  is  bo  plain  In  Its  declaration  that 
only  a  life  estate  was  conveyed  thereby  that 
none  but  the  willfully  blind  could  have  been 
deceived  by  it.  In  default  of  any  child  or 
dUldrra  being  born  to  Mrs.  Gray,  the  gran- 
tor In  the  deed  declared  tb&t  it  should  be 
the  property  of  his  lawful  heirs  at  the  death 
of  Mrs.  Gray;  and  siqce  she  had  no  chil- 
dren, and  the  complainants  are  the  lawful 
heirs  of  the  grantor,  and  Ifrs:  Gray  died  In 
1906,  the  declared  purpose  of  the  deed  should 
be  carried  out.  and  the  lawful  heirs  of  the 
grantor  should  have  this  property,  unless 
there  has  been  some  intervening  cause  di- 
verting the  title  from  the  parties  to  whom  It 
was  originally  deeded  and  thwarting  the  In- 
tent of  AmoB  Alexander  when  he  made  the 
deed.  All  moral  right  is  with  the  complain- 
ants In  this  bill,  and  they  should  and  shall 
prevail,  unless  some  rule  of  law  eamptHa  a 
decision  otherwise. 

It  is  manifest  from  the  record  that  all 
Intermediate  titles  to  this  land,  now  claimed 
and  asserted  by  any  party  to  this  record, 
were  taken  in  subserviency  to  the  deed  made 
by  Amos  Alexander  to  Mrs.  Gray.  This  be- 
ing the  case,  no  Outetandlng  title  can  be  set 
up  to  defeat  the  juet  dalm  of  the  complain- 
ants as  owners  ot  the  land,  whether  the  par- 
ty attempting  to  set  up  smdi  outstending  title 
asserts  It  as  owner,  or  merely  attempts  to 
show  that  it  exists  and  Is  owned  by  another. 
In  the  case  of  Cooper  v.  Fox,  67  Miss,  237,  7 
South.  842,  where  a  petition  was  filed  for 
partition,  this  court  did  say  that.  If  the  pe- 
tltlonws  failed  to  show  that  they  had  title 
by  reason  of  the  fact  that  there  was  an  out- 
standing valid  title  held  by  another,  such 
want  of  title  would  be  fotal  to  their  suit; 
but  the  decision  ot  the  court  was  based  on 
facts  which  showed  that  the  parties  setting 
up  the  outstanding  title  never  claimed  the 
laud  in  subserviency  to  the  common  source, 
but  in  hostility  to  same  at  the  very  time  that 
possession  was  taken  by  the  adverse  claim- 


•ror  other  osass  set  atm*  topic  and  section  NUMBER  in  D«g.  ft  Am.  Digs.  1907  to  d«t«,  *  Reporter  Indexes 


Digitized  by 


Google 


448 


CO  80UTHERX  EEFOBTEH. 


(um. 


antB.  The  same  policy  of  the  law  whldi  pre- 
veDts  one  tenant  In  crannum  from  buying  up 
and  Bucceesfnlly  aaaertlng  as  hla  own  an  ont- 
standing  title  against  hla  co-tenant  apper- 
tains when  a  co-tenant  sedu  to  defeat  anoth- 
er Co-tenant  In  any  right  which  he  may  un- 
dertake to  assert,  by  showing  the  true  title 
In  another. 

The  decree  of  the  chancellor  la  reversed 
and  remanded. 


YOUNG  T.  MASONIC  BENEFIT  ASS'N. 
(No.  13,910.) 
(Snpreme  Court  of  Miflslaslppi.   Oct  25,  1009.) 

Appeal  fiom  Circait  Court,  Bolivar  County; 
Sydney  Smith,  Judie. 

Action  between  Vinclnia  B.  Toung  and  the 
Haaoulc  Benefit  Associatioo.  From  the  Judg- 
ment, Young  appeals.  Affirmed. 

See,  also,  47  South.  379. 

Sillers  ft  Oven,  for  appellant.  Geo.  B.  Power 
and  L.  J.  Winston,  for  appellee. 

FEB  CUBIAM.  Affirmed. 


YAZOO  &  M.  V,  R.  CO.  t.  BAKER. 
(No.  13,962.) 
(Supreme  Court  of  Mississippi.   Oct  18.  1909.) 

Appeal  from  Circuit  Court,  Tallahatchie 
County;  Sam  O.  Coolc,  Judge. 

Action  by  S.  J.  Baker  against  the  Tazoo  & 
Mississippi  Valley  Railroad  Company.  Judg- 
meat  lor  plaintiff,  and  uefendant  appeals.  Af- 
firmed. 

Mayes  &  Longstreet,  for  appellant.  Harris 

&  Willing,  for  appellee. 

FEB  CUBIAH.  Affirmed. 


HOXTON  T.  CUNNINGHAM.  (No.  HISS.) 
(Supreme  Court  of  MisBlssippL   Oct.  18,  1909.) 

Appeal  from  Chancery  Court,  Holmes  Coun- 
ty: James  F.  McCool,  Chancellor. 

Action  between  Ella  May  Hoxton  and  J.  B. 
Cunningham.  From  the  judgment,  Ella  May 
Hoxton  appeals.  Affirmed. 

Tackett  &  Elmore  and  Coleman  &  McClurg. 
for  appellant.   Boothe  &  Fepiter,  for  appellee. 

PER  CUBIAM.  Affirmed. 


TYSON  T.  SUMBALL  BANK.  (No.  13,958.) 
(Supreme  Court  of  Mississippi.   Oct  25,  1909.) 

Appeal  from  Circuit  Court,  Lamar  County ; 
W.  H.  Cook,  Judge. 

Action  by  Essie  May  Tyson,  by  her  next 
friend,  N<  Tyson,  against  the  Sumrall  Bank. 
Judgment  tor  defendant,  and  plaintiff  appeals. 
Affirmed. 

J.  T.  Oarraway,  Scott  ft  Partem  and  C.  G. 
Mayaon,  for  appellant  SttUlTSn  »  Tally,  for 
appellee. 

FEB  CUBIAM.  Affirmed. 


DINKINS  T.  SEALS.   (No.  18,541.) 
(Supreme  Conrt  of  Mbaissipiri.   Qct  2S,  19000 

Appeal  from  Chancery  Court,  Leake  Coanty; 
J.  F.  McCool.  Chancellor. 

Action  between  Lynn  H.  Dlnkln,  as  tinstae, 
and  S.  S.  Seals.   Fnwi  the  Jadgment,  DinkbiB 

appeals.  Affirmed. 

W.  R.  Harper,  for  appellant    McUOlon  ft 

Howard,  for  appellee. 

FEB  CURIAM,  Affirmed. 


DINKINS  T.  JOHNSON.    (No.  13,531.) 
(Supreme  Court  of  MissiasippL   pet.  25,  lOOOJ 

Appeal  from  Chancery  Conrt,  Leake  County; 

J.  F.  McCkiol,  Chancellor. 

Action  iKtween  Lynn  H.  Dinkins  and  C.  M. 
Johnson.  From  the  judgment,  Dinkins  appeals. 
Affirmed, 

W.  R.  Harper,  for  appellant  McMiUoa  & 
Howard,  for  appellee. 

PER  CURIAM.  Affirmed. 


ELDER  T.  DUNCAN.   (No.  13,8n.) 
(Supreme  Court  of  MississippL   Oct  18,  1900.) 

Appeal  from  Chancery  Court  Tate  County; 
L  T.  Blount,  Chancellor. 

Action  between  A.  D.  Elder  and  A.  W.  Dod- 
can.  From  the  judgment.  Elder  appeals.  Af- 
firmed. 

J.  W.  Landeidale,  for  appellanL  F.  a 
Holmes,  for  appellee. 

FEB  CUBIAM.  Affirmed. 


BROWN  y.  YAZOO  ft  M.  V.  B.  Ca 
(No.  14,0160 

(Supreme  Conrt  of  MississippL   Oct  IS,  1009.) 

Appeal  from  Circuit  Court  Adams  County; 
M.  H.  Wilkinson,  Judge. 

Action  between  H.  B.  Brown  and  the  Taaoo 
&  Mississippi  Valley  Railroad  Company.  From 
the  judgment  Brown  appeals.  Affirmed. 

Emeat  E.  Brown,  for  appellant  Mayes  ft 
Longstreet  for  appellee. 

FEB  CURIAM.  Affirmed. 


PEARL  RIVER  LUMBER  CO.  t.  BURKS. 
(No.  14.052.) 

(Supreme  Court  of  MlBsiasippi.   Oct  18,  1809.) 

Appeal  from  Circuit  Court  Lawrmce  Coun- 
ty; R.  L.  Bullard,  Judge. 

Action  between  the  Pearl  River  Lumber  0>m- 
pany  and  Will  Burks.  From  the  judgment  the 
Lumber  Company  appeals.  Affirmed. 

T.  Btady,  Jr.,  for  appellant  G.  Wood  Magee, 

for  appellee. 

FEB  CURIAM.  Affinned. 
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(124  La.) 
No.  17,469. 
NAVAILLES  v.  DIELMANN. 
(Sapreme  Coart  of  Louisiana.    June  23,  1909. 
Behearing  Denied  Oct  18,  1909.) 

1.  MURICIPAI.  COBPOBATIOHS  (|  705*)  — 
StBEEIS— IltJtmiBa  to  PSDUTBIAnS— Coixi- 
siOKs— Neglioekce. 

Where  a  beginner  In  the  management  of  an 
antomobile  concentrated  his  attention  on  a  curve 
which  he  was  ezecntfng,  and  not  on  what  was 
ahead  of  him,  and  did  not  see  a  pedestrian  un- 
til he  was  right  on  ber,  and  he  then  failed  to 
ftop,  as  he  could  have  done,  within  a  foot  or  two, 
but  ran  bis  machine  some  eight  feet  after  he 
had  knocked  the  pedestrian  down,  the  juridical 
cause  of  the  accident  was  his  inattention  to 
what  was  ahead  of  him  in  the  street,  combined 
with  his  lack  of  skill  in  the  management  of  the 
machine,  authorizing  a  recovery. 

[Ed.  Note. — For  other  oases,  see  Municipal 
Corporations,  Dec.  Dig.  S  705.*] 

2.  MDRIOTPAI.     CoBFfffiATIONB     (i  705*)— 
StBEETB— iRJUBIES  TO  PEDESTBIANS— COLLI- 
SION 9— N'B  GLI GE  N  C  E . 

Where  a  pedestrian,  ((truck  by*  an  auto- 
mobile, bad  time  to  run  from  a  point  3  feet  from 
the  east  gutter  of  a  street  abont  29  feet  wide  to 
a  point  l^ond  the  middle  of  the  street,  and  be- 
jond  the  automobile,  which  was  on  the  west  side 
of  the  street,  a  competent  operator  had  ample 
time  in  which  to  stop,  and  the  cause  of  the 
accident  to  the  pedestrian  was  the  fault  of  the 
operator  in  venturing  on  the  streets  without 
knowing  how  to  make  an  emergency  stop. 

[Ed.  Note.— For  other  cases,  see  Mnniclpal 
Corporations,  Dec.  Dig.  i  705.*] 

3.  Municipal  Cohporations  (8  705*)  — 
STBEBT8— Injuries  to  Pedestbi an— Volun- 
tary Acts— Acts  Resulting  from  Terbor. 

The  act  of  a  pedestrian  in  running  in  front 
-of  an  automobile  as  a  result  of  terror,  caused 
by  discovering  the  automobile  near  him,  is  not 
voluntary,  and  it  is  not  negligence. 

[Ed.  Note.— For  other  casee,  aee  Muoiclpal 
Corporattons,  Dec  Dig.  |  705.*] 

•4.  Municipal  Cobfobations  (I  703*)  — 
Stbkets  —  Injubies  to  Pedestbi an— Colli - 

81 0  ns~Neglioence. 

■^Tiere  a  pedestrian,  because  of  terror,  ran 
in  front  of  an  automobile,  and  the  operator  saw 
the  danger  to  the  pedestrian  in  time  to  avoid 
the  accident  by  stopping,  but  he  failed  to  do  so, 
and  ran  over  the  pedestrian,  the  operator  was 
liable  under  the  last  chance  doctrine. 

[Ed.  Note.— For  other  cases,  see  Municipal 
■Corporations,  Dec.  Dig.  §  705.*] 

5.  Municipal  Cobpobations  (i  706*)  ~ 
Stbeets  —  Collisions  —  Petition— Suffi- 
ciency. 

The  petition  in  an  action  for  injuries  to 
pedestrian,  struck  by  an  automobile,  which 
shows  the  conditioD  of  the  street  where  the  col- 
lision occurred  and  the  surrounding  circumstan- 
ces, and  which  alleges  that  the  operator  of  the 
aatomobile  was  ranning  it  in  a  careless  and 
reckless  manner,  and  neglected  to  ttop  it,  is  suf- 
ficiently specific. 

[Ed.  JSote.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  I  706u*] 

■6.  Appeal  and  Grbob  (|  1004*)— Review- 
Veedict— Appboval  by  Coubtv- Excessive 
Dahaobs. 

A  mnnaii  60  years  old  was  knocked  down 
by  an  automobile  and  dragged.  Her  thigh  bone 
was  fractured  In  two  places.  She  suffered  ex- 
cruciatingly for  months.  The  injury  would 
cause  ber  to  hobble  with  a  stick,  instead  of 
walk,  for  the  rest  of  her  life.    She  was  put 


to  large  expenses.    Held,  that  a  verdict  of 

$3,250,  approved  by  the  trial  judge,  would  not 
be  disturbed  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cant  Dig.  H  S»44-^7;  Dec.  Dig.  |- 
1004.*] 

Appeal  from  Civil  District  Oourt,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  Miss  FeHcle-Navailles  against 
William  H.  Dlelmann.  From  a  judgment 
for  plaintiff,  defendant  appeals.  AMrmed. 

Robert  Legler  and  Walter  Gleason.  for  ap- 
pellant. Carroll,  Hendwson  &  Carroll,  for 
appellee. 

PROVOSTT,  J.  Plaintiff,  an  old  lady  of 
(10,  was  run  over  by  an  automobile  owned 
and  driven  by  defendant,  and  she  sues  in 
damages.  Tbe  following  li  a  diagram  of 
the  locality: 


The  streets  are  asphalted.  Street  A  Is  26 
feet  9  inches  wide;  the  others  are  29  feet 
wide.  From  this  must  be  subtracted  the 
widtb  of  the  gutters.  For  convenience,  we 
have  changed  the  names  of  the  streets,  and 
in  mentioning  directions  will  assume  that 
the  diagram  has  been  drawn  as  maps  are; 
that  Is,  the  lop  north,  the  bottom  south, 
etc.  The  accident  occurred  in  broad  day- 
light, when  plaintiff  and  the  automobile 
were  the  sole  occupants  of  the  street. 

We  attribute  It  to  tbe  peculiar  combina- 
tion of  tbe  streets  at  tbe  place  where  It  oc- 
curred. This  peculiarity  could  be  fully  rea- 
lized only  if  tin  automobile,  drawn  to  scale, 
were  made  to  follow  on  the  diagram  the 
same  course  as  defmdant  did;  that  Is, 
out  of  street  A,  then  to  tbe  right,  and  eust, 
through  the  open  space,  then  to  the  left  and 
northwest  Into  street  B, 

For  doing  this  tbe  automobile  has  to  make 
what  Is  called  "the  reverse  curve"— first  to 
the  right,  towards  the  east,  and  then  to  the 
left,  towards  tbe  northwest.  An  autolsc  tes- 
tified that  be  travtis  this  course  every  day, 
and  that  this  comer  is  a  most  dangerous 


•For  otMr  CMMS  SM  same  topic  and  sflcUon  nuubbib  in  Dm.  ft  Am.  Digs.  1907  to  date,  *  Rwortsr  Indexes 
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one.  He  was  not  allowed  to  give  the  rea- 
son of  the  danger;  but  It  resoltB,  we  imag- 
ine, from  the  difficulty  of  executing  this 
''reverse  curre^  within  the  contracted  space. 
The  evidence  does  not  show  along  what  line 
defendant  traveled  in  effecting  these  corves. 
The  diagram  is  not  faithful,  in  that  It  makes 
the  streets  aiqiear  wider  than  they  really 
are  by  the  entire  width  of  Che  gutters,  there- 
by making  the  curves  appear  easIeT. 

Plaintiff  was  on  foot,  going  east  across 
street  B  along  the  line  of  the  north  aide- 
walk  of  street  C.  She  had  almost  got  across 
— was  within  about  three  feet  of  the  iron 
plate  over  the  gutter  on  the  east  side  of 
street  B— when  her  attrition  was  for  the 
first  time  attracted  to  the  automobile,  she 
says,  by  the  screams  of  the  persons  In  it 
Defendant  and  those  who  were  with  him  de- 
ny that  there  were  any  screams,  but  say 
the  horn  was  being  tooted.  It  will  be  otn 
served  that  the  automobile  was  approaching 
her  from  b^lnd.  Defendaqt  would  make  it 
appear  that  the  machine  was  not  pointing 
towards  her  at  the  moment  she  turned  her 
head  and  saw  It,  but  bad  already  completed 
ttie  turn  to  his  right,  towards  the  east,  and 
had  also  completed  the  turn  to  his  left,  to- 
wards the  northwest,  and  was  pointing 
northwest  at  an  angle  which  would  have 
cleared  her  by  10  feet  bad  she  simply  stood 
still  where  she  was,  but  that,  instead  of 
doing  this,  or  continuing  her  way.  she  turn- 
ed back,  and  ran  across  the  path  of  his 
machine;  As  a  matter  of  fact  the  old  lady 
ran  back,  and  had  reached  a  point  nearor 
to  the  west  than  to  the  east  gutter  of  street 
B,  when  she  was  run  over.  We  are  satis- 
fled  that  the  explanation  of  this  sudden 
turning  and  running  back  is  that  when  she 
looked  back  the  machine  had  Just  come  out 
of  street  A,  and  was  In  the  act  of  turning 
towards  the  east,  and  was  thoefore  point- 
ing straight  for  the  path  ahead  of  her;  so 
that  she  imagined  <very  foolishly,  no  donbt) 
thatv  If  she  kept  on.  she  would  be  run 
over.  '  Constant  practice  In  steering  clear 
of  pedestrians  and  vehicles  coming  towards 
us,  or  making  towards  our  path  at  an  angle 
and  at  a  rate  that  will  bring  on  a  collision 
if  we  do  not  change  our  course,  has  so  train- 
ed the  eye  of  every  grown  person— especial- 
ly of  those  living  In  dties,  where  the  avoid- 
ance of  collisions  Is  more  constantly  prac- 
tlced-^that  we  ate  all  of  us — old  ladles  and 
all — pretty  good  judges  of  what  line  Is  be- 
ing followed  by  a  body  moving  towards  us, 
or  so  as  to  intercept,  or  converge  with,  our 
own  line  of  pr<%ress.  The  old  lady  turned 
because  she  saw  that  the  machine  was 
pointing  for  the  path  ahead  of  her,  and 
she  instinctively  recoiled  from  this  danger, 
not  reallz-lng  that  she  could  easily  avoid  It 
by  simply  taking  a  step  or  two  forward,  or, 
rather,  fright  bereaving  her  of  all  notion  of 
her  surroundings.  And  that  Is  what  she 
says.   All  she  knows  is  that,  on  seeing  the 


aotomobile  coming  upon  her,  slie  became 
Mghtoned  and  ran.  Defendant's  statemoit, 
that  be  had  completed  the  reverse  curve 
and  was  actually  pointing  northwest  when 
the  old  lady  first  became  aware  of  bis  pres- 
ence and  turned  and  began  to  run  back, 
does  not  accord  with  the  fact  that  the  old 
lady's  hearing  was  good  and  that  the  street 
was  silent,  save  for  the  horn  of  the  machine 
and  the  other  ncrfses  which  the  evidence 
shows  it  makes.  Indubitably,  this  automo- 
bile startled  the  old  lady  the  moment  it 
emra^ed  from  street  A,  with  its  tooting  and 
other  noises.  Just  back  of  her  right  shoulder. 

Defoliant  was  a  beginner  in  the  manage- 
ment of  an  automobile.  We  are  satisfied  his 
whole  attmtion  was  concwtrated  on  "the 
reverse  curve"  which  he  was  executing — 
perhaps  for  the  first  time  In  his  life  in  so 
contracted  a  quce — and  not  on  what  was 
ahead  of  him,  and  that  he  never  saw  the 
old  lady. until  be  was  right  upon  her,  and 
then  lost  his  head.  For  making  this  dif- 
ficult comer  be  had  slowed  up.  At  the  rate 
he  was  moving,  and  with  the  pavemoit  dry 
as  it  was,  he  should  have  stopped  within  a 
foot  or  twa  Instead  of  ttiis,  he  ran  some 
eight  feet  after  having  knocked  the  old 
ledy  dovm,  and,  even  then,  succeeded  In 
stopping  bis  machine  only  by  mmiing  it  to 
the  curb.  He  says  that  for  thus  running  to 
the  curb  he  restored  the  power  without  hav- 
ing stopped  at  all.  But  the  instinctive 
movement  of  the  driver  of  a  vehicle  that 
has  a  human  being  under  Its  whe^s  is  to 
staff  In  as  short  ordor  as  postrible. 

According  to  the  fore^lng,  the  juridical 
cause  of  the  acddent  was  defendant's -inat- 
tention to  what  was  ahead  of  him,  in  combi- 
nation with  his  lack  of  skill  In  the  manage- 
ment of  his  machine.  But  defendant  Is  no 
better  off  if  his  own  stetement  Is  accepted— 
that  he  was  attentive  all  the  time  to  what 
was  ahead  of  him,  and  saw  the  old  lady  rush 
towards  the  path  of  bis  machine  and  nearly 
get  by,  so  that  what  stnuft  her  was  the  fen- 
der on  the  left,  or  west,  side  of  the  machine, 
and  that  he  turned  his  machine  to  the  right, 
or  east.  In  the  hope  of  avoiding  ber,  that  is 
to  say,  of  letting  her  get  by  in  safety,  and 
that  he  was  then  west  of  tlie  median  line  of 
the  street,  and  that  his  machine  was  going 
as  slowly  as  he  could  make  it  go. 

The  situation,  then.  Is  t^t,  if  the  old  lady 
had  time  to  run  from  a  point  three  feet  from 
the  east  gutter  of  the  street  to  a  point  be- 
yond the  middle  of  the  street,  and  even  be- 
yond the  maeliine,  which  was  on  the  west 
side  of  the  street,  defendant  had  ample  time 
In  which  to  stop  his  machine;  for  his  own 
statement,  and  that  of  others,  is  that  an  au- 
tomobile going  thus  slowly  may  be  stopped 
within  a  foot  or  two.  The  juridical  cause  of 
the  accident,  then,  becomes  the  fault  of  de- 
fendant In  venturing  upon  the  streets  in  an 
automobile  without  knowing  how  to  make  an 
emergency  sto^ 


Digitized  by 


NAVAILLBS  T.  DIELMAXX. 


451 


Tlie  act  of  the  old  lady  not  baTing  been 
Toliintary,  but  simply  the  result  of  terror, 
does  not  ccnstltate  negligence  on  her  part 
In  that  connection  the  case  Is  covered  by  the 
last  chance  doctrine,  and  is  precisely  analo- 
gous with  that  which  this  court  had  to  deal 
with  hi  Boss  T.  Sibley,  116  La.  78d,  41  South. 
93,  of  which  the  syllabus  reads: 

"While  plaintiff  was  uegllgent  in  sttemptlag 
to  cross  the  defendant's  track  at  a  sbarp  corre, 
witboat  stoppins  to  look  and  listen  at  the 

firoper  time  and  place,  the  company  will  be 
inble  when  the  evidence  shows  that  the  en- 
gineer saw  the  danger  tn  time  to  avoid  the 
accident  by  soondfaag  the  wUatle  or  applying 
the  brakes." 

In  the  Instant  case  defendant  saw  the  dan- 
ger In  time  to  avoid  the  accident  by  stopping 
bis  macblne. 

"When  an  antomobile,  being  driven  20  or 
2a  miles  an  hour,  came  meeting  plaintiff,  who. 
when  the  antomobile  was  50  feet  away  and 
coming  directly  towards  him,  pulled  the  horse 
he  was  dririne  to  the  left,  instead  of  to  the 
rifbt,  it  was  held  that  in  such  circumstances 
uesligence  could  not  be  imputed  to  plaintiff  as 
matter  of  law,  becanse  he  was  confronted  with 
a  sudden  danger,  and  his  failnre  to  exercise 
wbat  might  seem  to  others  the  best  judgment 
was  not  necessarily  negligence."  McFem  v. 
Onrdner,  121  Ho.  App.  1,  IS,  97  S.  W.  972, 
075. 

"If  an  antomobile  comes  upon  a  boy  under 
circumstances  calculated  to  produce  fright  or 
tt.'rror,  and  such  fright  causes  an  error  in  judg- 
ment, hj  which  he  runs  io  front  of  the  auto- 
mobilet  h«  is  not  guilty  of  contributory  neg- 
tieence."  Thles  t.  Thomas  (Sup.)  77  N.  V. 
Rupp.  276. 

Defendant's  negligence  does  not  consist  In 
his  having  caused  the  old  lady'a  fright,  for, 
if  she  had  rec^ved  her  injuries  from  having, 
in  her  fright,  precipitated  herself  into  the 
gutter,  defendant  would  not  have  been  re- 
sponsible; but  it  consists  In  not  having  stop- 
ped bis  machine  when  be  had  a  chance  to 
do  it. 

"It  is  incumbent  upon  a  person  driving  an 
automobile  along  a  highway  to  take  notice  that 
motor  cars  are,  as  yet,  usually  strange  ob- 
jects to  horses,  and  are  likely  to  starue  tiie 
animals  when  driven  up  in  front  of  them  at  a 
rapid  rate." 

"Where  the  driver  of  an  antomobile  sees,  or 
by  the  exercise  of  reasonable  eantiou  coald 
see,  that  the  horses  drawing  an  approaching 
carriage  are  unmistakably  frightened,  and  are 
forcibly  crowded  off  the  road,  onlinary  care 


requires  him  to  slow  vp,  stop  bis  machine,  or 
do  whatever  is  reaaonably  required  to  re- 
lieve the  persons  In  the  carriage  from  their 
perilous  station." 

"When  it  becomes  evident  to  the  driver  of 
Bu  antomoMIe  that  his  machine  is  frighten- 
ing the  horses  hitched  to  an  approaching  car- 
riage, and  that  his  farther  progress  will  in- 
crease the  peril  of  the  persons  in  the  car* 
riage,  it  is  his  dn^  to  Btop,  or  at  least  check 
up,  irrespective  of  whettier  the  occupants  of 
the  carriage  are  guilty  of  negligence. '  Mc- 
Intyre  v.  Omer.  166  Ind.  6T.  76  N.  E.  750.  4 
L.  B.  A.  (N.  S.)  1130.  117  Am.  St.  Rep.  35l>, 
8  Am.  &  Eng.  Ann.  Gas.  1087. 

The  case  of  Seman  v.  Mott,  127  App.  Dlv. 
18, 110  N.  T.  Supp.  1040,  cited  by  defendant's 
learned  counsel,  la  not  analogous.  In  that 
case  the  plaintiff,  a  pedestrian,  walked  Into 
the  side  of  the  car,  which,  because  of  the  pe* 
destrlans  upon  the  street,  was  barely  mov- 
ing.  Said  the  court: 

"He  was  not  bound  to  bring  his  car  to  a 
standstill.  He  had  a  right  to  go  on.  There 
is  no  proof  and  no  inference  possible  that 
*  *  *  he  had  reason  to  believe  tliat.  It  be 
proceeded,  the  plaintiff  wonld  continue  so  as 
to  come  into  contact  with  tlie  wheel  or  aide 
of  the  car." 

How  totally  Inapplicable  this  reasoning  is 
to  oar  case  needs  no  pointing  out 

We  do  not  agree  with  defendant  fbat  ttie 
aU^atlons  of  the  petition  were  not  suffldoit- 
ly  specific  In  setting  forth  what  particular 
acts  and  conduct  on  his  part  was  complained 
of  as  constituting  n^llgence  or  ftiult.  The 
petition,  Attet  having  set  forth  the  fiicts  as 
stated  In  tbte  opinion,  went  on  to  allege, 
among  other  things,  that  defendant — 

"was  driving  or  running  said  automoUIe  in  a 
careless  and  reckless  manner,  and  that  he 
failed  and  neglected  to  stop  said  automobile." 

This,  we  think,  was  sufficiently  specific. ' 

Passing  to  the  question  of  damages,  we 
find  It  difficult  to  do  Justice  between  the 
parties.  The  old  lady  was  knocked  down, 
run  over,  and  dragged,  had  her  thigh  bone 
fractured  In  two  places,  suffered  excruciat- 
ingly for  months,  and  will  now  hobble  with 
a  stick,  Instead  of  walk,  for  the  rest  of  her 
life,  and  was  put  to  large  expenses.  At  the 
same  time,  is  defendant's  mere  Imprudence 
to  be  punished  to  the  point  of  mln?  The 
Jury  allowed  $3,250,  and  the  trial  Judge  ap- 
proved the  verdict 

Judgment  affirmed. 
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(124  La.) 
Ko.  17.445. 
BTBD  et  al.  v.  PIERCE  et  al. 
(Supreme  Court  of  LouisiaDa.    June  23,  1009. 
Rehearins  Denied  Oct.  18.  1900.) 

1.  Descent  and  Distbibvtioit  (1  69*)— Snc- 
ULATiD  Acts  of  Sale. 

Where,  aa  consideration  for  acts  of  sale 
from  a  man  to  certain  of  hie  heirs,  tbe  gran- 
tees assumed  a  mortgage  for  S2,000  against  the 
grantor,  paid  the  heirs  of  hla  wife  sums  due 
them,  under  a  compromise  in  a  suit  by  them 
against  the  grantor  to  obtain  shares  of  the  com- 
munity property,  paid  the  costs  of  suit,  attor- 
ney's fees,  a  large  atnount  of  dehta  due  from 
the  grantor,  and  assumed  the  obligation,  with 
.which  they  complied,  of  supporting  him  during 
his  life,  the  acts  of  sale  were  not  simulations. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  {S  20S-212;  Dec.  Dig. 
fi  00.  •] 

2.  Descent  and  Distribution  (8  90»)— iOon- 

VETANC'ES  IN  FbAUD  OF  UeIRS— EVIDENCE. 

Acts  1884,  p.  12,  No.  5.  amending  Rev. 
Civ.  Code,  art.  2239,  providing  that  counter 
letters  can  have  no  effect  agaiust  creditors  or 
bona  fide  purchasers,  but  are  valid  as  to  all 
othere,  by  adding  the  provision  that  forced  heirs 
shall  bave  the  same  right  to  annul  by  parol 
evidence  the  simulated  contracts  of  those  from 
whom  they  inherit,  and  shall  not  be  restricted 
to  tbe  legitimate,  relates  to  the  character  of 
evidence  which  forced  hMra  may  offer  to  support 
a  charge  of  simnlation,  but  does  not  change  the 
burden  upon  them  regarding  presumptions  and 
proof,  and  does  not  affect  Rev.  Civ.  Code,  art. 
2144,  providing  that  the  sales  of  immovable  prop- 
erty, made  by  parents  to  tlielr  children,  may 
be  attacked  by  the  forced  heira  as  containing 
a  donation  in  disguise,  if  the  latter  can  prove 
that  no  price  has  been  paid,  or  that  the  price 
was  below  one-fourth  of  the  real  value  at  the 
time  of  the  sale. 

[Ed.  Note.— For  other  caaes,  see  Descent  and 
DIstribntioo,  Cent  Dig.  |  S51 ;  Dec.  D^-  S  9U  ;* 
Fraudulent  Conveyances,  Cent.  Dig.  |  SiSJ] 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court,  Parish  of  WashlngtoD;  M.  W. 
Ott,  Judge  ad  hoc. 

Action  by  'Rosa  Byrd  and  others  against 
Luzene  P.  Pierce  and  another,  in  which  Oliv- 
ia Pierce  and  another  Intervened.  Judgment 
for  defendants,  and  plalntiffis  appeal.  Af- 
firmed. 

Miller  &  McDougall  and  Oayer  &  Talley, 
for  appellaota.  P.  B.  Carter  and  Ellis  & 
White,  for  appellees. 

NICHOLLS,  J.  The  plaintiffs  describe 
themselves  as  being  the  forced  heirs  of  James 
Pierce,  deceased.  They  allege:  That  James 
Pierce  died  on  or  about  the  21st  day  of  Au- 
gust, 1905,  leaving  as  heirs  petitioners  and 
Olivia  Pierce,  wife  of  David  Richardson, 
Burnette  Pierce,  wife  of  J.  Leon  Pounds, 
Elleu  Wood,  wife  of  Deles  Wood,  and  Luzene 
Pierce,  residents  of  Washington  parish,  La. 

That  prior  to  his  death  said  James  Pierce 
was  the  owner  of  the  lands  hereinafter  de- 
scritted  and  of  other  lands  In  St  Tammany 
and  Washington  parishes,  and  of  a  large 
amount  of  movable  property  situated  In  said 
parishes.   That  said  Luzene  P.  Pierce,  son 


of  said  James  Pierce,  applied  to  the  district 
court  for  St  Tammany  parish,  for  adminis- 
tration upon  the  succession  of  said  James 
Pierce,  and  was  by  said  court  appointed  ad- 
ministrator of  aald  succession. 

That  said  Luzene  P.  Pierce  procured  to  be 
made  an  Inventory  of  the  eetate  of  said 
Jam»  Pierce,  showing  that  ttie  only  proper- 
ty belonging  to  said  succession  was  a  few 
dollars  in  money,  a  few  head  of  bogs,  and 
one  or  two  promissory  notes,  amounting  In 
all  to  about  tbe  sum  of  $250;  the  said  Lu- 
zene P.  pierce  well  Icnowlng  that  all  the 
lands  and  property  hereinafter  described  be- 
longed to  the  said  succession  of  said  James 
Pierce  and  should  hare  been  included  In  the 
inventory  thereof.  And  petitioners  allege 
that  before  his  death  said  James  Pierce  col- 
luded and  conspired  with  the  said  Luzene  P. 
Pierce  and  with  J.  Leon  Pounds,  husband  of 
said  Burnette  Pierce,  to  deprive  petition- 
ers of  their  rights  and  interest  in  his  prop- 
erty and  succession,  and  to  that  end  and  for 
that  purpose  said  James  Pierce  made  and 
executed  to  said  Luzene  P.  Pierce  and  to 
said  J.  Leon  Pounds  simulated  and  fraudu- 
lent conveyances  of  his  real  estate  and  oth- 
er property  as  hereinafter  set  forth. 

That  on  the  21st  day  of  February,  1903, 
said  James  Pierce  executed  a  pretended  act 
of  sale  and  conveyance  to  said  J.  Leon 
Pounds  and  Luzene  P.  Pierce,  purporting  to 
convey  to  them  the  following  lands  in  St 
Tammany  parish.  La.,  to  wit: 

(1)  The  S.  W.  M  of  the  S.  E.  U  of  section 
ir  and  tbe  W.  %  and  the  S.  E.  U  >nd  lots 
1  and  2,  of  section  34,  In  township  4  S.,  range 
13  E..  and  the  John  MIzell  headrlght  No.  43. 
and  the  S.  W.  H  of  section  27,  being  partly 
in  St  Tammany  parish  and  partly  In'  Wash- 
ington parish,  and  the  Jesse  Lee  headrlght 
No.  48,  leas  170.28  acres  previously  sold; 
all  being  in  township  4  S.,  range  13  E.,  St 
Helena  meridian. 

(2)  Jesse  Lee  headrlght,  No.  40,  and  100 
acres,  being  the  north  end,  of  section  1,  one 
undivided  half  of  400  acres  of  land  off  the 
east  Bide  of  Mahlen  Holden  headrlght,  No. 
56;  one  undivided  half  of  1^.70  acres  off 
the  south  end  of  Cornelius  Cooper  headrlght. 
No.  38,  In  township  5  8.,  range  13  £.,  con- 
taining In  all  2,222.10  acnes. 

Also  200  head  of  stock  cattle  branded  "77," 
marked  upper  square  In  one  ear  and  under 
square  In  other,  ranging  In  the  vicinity  of 
Red  Bluff,  on  Pearl  river,  St  Tammany 
parish.  La.  The  said  sale  Including  ail  tbe 
improvements  on  said  lands.  That  It  Is  stat- 
ed In  said  deed  that  the  same  was  made  for 
a  consideration  of  ?C,000  cash  in  hand  paid, 
as  by  said  pretended  act  of  sale  recorded  ia 
St  Tammany  parish.  La.,  in  Conveyance 
Book  39,  page  327,  will  more  fully  Bpi>ear. 

That  on  the  same  day  said  James  Pierce 
made  and  executed  a  pretended  act  of  sale 
to  said  J.  Leon  Founds  and  Luzene  P.  Pierce, 
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by  whUti  he  pretended  to  convey  to  them 
for  a  pretMided  auulderatloii  of  42,000  the 
CoUowliic  descolbed  lands  In  Wa^lnston 
paririi.  La.,  to  wit; 

a)  BnrrU  Perry  beadright.  No.  49,  In 
townatdp  4  S.,  range  18  B.,  containing  401.50 
acrea. 

(2)  Seat  %  of  N.  E.  H  and  the  N.  E.  % 
of  the  a  E.  %  of  section  15;  S.  W.  ^  of 
the  N.  W.  U  and  W.  ^  of  the  8.  W.  ^  of 
•ection  14 ;  lot  4,  or  the  N.  W.  ^  of  the  N. 
W.  %  of  fractional  section  No.  28 ;  S.  E.  % 
Of  the  N.  W.  H  and  the  N.  B.  ^  of  the  S. 
W.  )4  of  section  14;  and  the  N.  W.  %  of  the 
&  E.  %  and  lot  3  of  section  27.  in  township 
4  &,  range  13  E.,  containing  884  acres,  as 
by  said  pretended  act  of  sale  recorded  In  the 
GonTeyance  ofllce  of  Washington  barisb,  La., 
In  Conveyance  Book  8,  page  607,  will  more 
fully  appear. 

Tbat  on  the  30th  day  of  July,  190i,  said 
James  Pierce  made  and  executed  a  pretended 
act  of  sale  to  said  J.  Leon  Pounds  and  Ln- 
xene  P.  Fierce  for  an  allied  consideration 
of  fSOO,  purporting  to  convey  to  them  200 
acres  of  land,  altnated  in  the  southwest  cor- 
ner  of  tbe  Francis  Passon  beadrlght,  No.  45, 
township  8  S..  range  10  as  by  said  pre- 
tended act  of  sale,  recorded  in  Conveyance 
Bo<A  No.  9,  page  588,  of  the  ctmreyance  rec- 
ords of  Washington  parish,  will  more  fully 
appear. 

That  on  the  19th  day  of  July,  1005,  said 
James  Fierce  made  and  executed  to  said  Lu- 
sene  P.  Pierce  a  pretended  act  of  sale,  for  an 
allied  consideration  of  |320  cash,  pnrjrart- 
ing  to  convey  tbe  W.  U.of  tbe  S.  B.  %  of  sec- 
tion 7  and  the  N.  %  of  the  N.  E.  section 
18.  township  5  8.,  range  14  £.,  containing  160 
acres  <tf  land,  as  by  pretended  act  of  sale  re- 
corded in  St.  Tammany  parish.  La.,  in  Con- 
veyance Book  41,  page  DOS,  will  more  fully 
appear. 

That  the  said  James  Fierce  at  other  times 
pretended  to  convey  and  sell  to  said  Luzene 
P.  Fierce  and  J.  Leon  Pounds  other  real  es- 
tate In  said  parish  of  Washington  and  St. 
Tammany,  tbe  descriptions  whereof  petition- 
era  are  not  now  able  to  give,  and  a  large 
amount  of  movable  property  situated  in 
said  parishes,  a  more  particular  description 
whereof  will  be  given  on  the  trial  of  this 
case. 

And  petitioners  allege  that  all  of  said  sales 
and  transfers  were  mere  pretenses  and  simu- 
lations made  by  the  said  James  Pierce  and 
said  Lnxene  P.  Pierce  and  J.  Leon  PonndR 
for  the  purpose  of  attempting  to  place  the 
property  of  said  James  Pierce  beyond  the 
reach  of  petitioners,  and  to  prevent  petition- 
ers as  his  heirs  from  Inheriting  or  acquiring 
each  property,  or  any  of  It,  after  his  death, 
and  for  the  purpose  of  attempting  to  donate 
and  give  his  property  to  his  son,  said  Luzene 
P.  Pierce,  and  to  his  daughter,  Bnmette 
Pierce,  wife  of  J.  Leon  Pounds.  And  peti- 
tioners all^  that  the  propaty  so  attempted 


to  be  conveyed  and  disposed  of  by  said  James 
Fierce  was  worth  far  more  ttaan  tbe  con- 
siderations expressed  In  tbe  said  allied' 
deeds  as  having  been  paid  for  the  same,  and 
that  tlw  considerations  alleged  in  said  pre- 
tended deeds  as  having  been  paid  for  such 
property  wwe  not  paid  by  the  said  Luzene  P. 
Pierce  and  J.  Leon  Ponnds.  and  were  not 
received  1^  said  James  Pierce,  but  that  tbe 
said  all^^  deeds  were  without  considera- 
tion, and  were  mere  simulations. 

And  petitioners  allege  that,  if  said  in«- 
tended  deeds  were  not  mere  simnlations, 
they  were  fraudulent  and  collusive,  and  were 
made  and  entered  into  by  said  James  Pierce 
and  said  Luzene  P.  Pierce  and  said  Leon 
J.  Fonnds  for  tbe  purpose  above  set  forth, 
and  to  deiirlve  petitioners  of  their  rights  and 
interest  in  the  property  of  said  Jama  Pierce 
and  In  his  succession. 

That  said  James  Pierce  at  tbe  time  of  bis 
death  was  the  owner  of  a  steam  sawmill 
situated  in  Washli^on  parish,  of  the  value 
of  at  least  $8,000,  which  said  Lusene  Pierce 
and  J.  Leon  Ponnds  have  taken  possession  of 
and  converted  to  their  own  use. 

That  said  Luzene  P.  Pierce  and  J.  Leon 
Pounds  refused  to  recognize  petitioners  as 
having  any  ownership  of  or  any  Interest  In 
the  lands  and  property  above  described  and 
mentioned,  and  claim  tbat  tb^  are  the  sole 
owners  thereof. 

That  aince  the  execution  of  said  pretended 
deeds,  and  since  the  death  of  said  James 
Pierce,  the  said  Luzene  P.  Pierce  and  J.  Leon 
Founds  have  cat  and  taken  from  the  lands 
above  mentioned  timber  to  the  amount  and 
of  the  value  of  upwards  of  |10,000,  and  have 
converted  the  same  to  their  own  use,  and 
have  refused  to  account  to  petltimier  for  the 
same,  or  any  part  thereof. 

That  petitioners  Rosa  Byrd,  Laura  Wil- 
liams, and  Magnolia  Stewart,  as  forced  heirs 
of  said  James  Pierce,  are  the  owners  each  of 
one-eighth  interest  in  tbe  property  of  tbe 
succession  of  said  James  Pierce,  and  your 
petitioners  the  children  of  said  Clntella 
Pierce,  deceased,  are  tbe  owners  together  of 
a  one-eighth  interest  therein ;  and  petitioners 
are  entitled  to  hare  said  simulated  and 
fraudulent  sales,  transfers,  and  donations 
above  mentioned  Bet  aside  and  declared  to  be 
null  nnd  void,  and  petitioners  recognized  as 
entitled  to  tbelr  legal  share  and  interest 
therein. 

In  view  of  the  premises,  petitioners  pray 
for  tbe  citation  of  tbe  said  Luzene  P.  Pierce 
and  J.  Leon  Pounds,  and,  after  due  proceed- 
ings, for  Judgment  annulling  and  setting  aside 
as  simulated  and  fraudulent  tbe  pretended 
conveyances  and  transfers  above  set  forth, 
and  such  other  pretended  conveyances  and 
transfers  of  tbe  same  character  as  petftlon- 
ers  may  produce  proof  of  on  the  trial  of  this 
action,  and  recognizing  petitioners  as  owners 
in  tbe  proportions  above  set  forth  of  all  such 
property,  and  of  all  tbe  property  belonging 
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to  tbe  aacceaglon  of  uld  James  Pierce,  de- 
ceased, and  tor  Judgment  against  said  Luzene 
P.  Pierce  and  J.  Leon  Pounds  for  on»-balf  of 
tbfB  value  of  the  timber  cut  and  takoi  by 
them  off  the  lands  of  said  James  Pierce,  and 
petitioners  prfly  for  all  further  necessary  or- 
ders and  decrees  In  the  premises,  and  for  gen- 
eral relief,  and  for  a»ts. 

Defendants  excepted  that  tiiere  was  a  mis- 
joinder and  a  cnmnlatlon  of  action.  They 
prayed  that  all  proceedings  be  stayed  antll 
the  plaintiffs  elect  which  of  the  defendants 
they  should  continue  time  proceedings  against 
and  which  they  should  continue  to  prosecute, 
diunlsslng  as  to  tbe  others. 

Under  reservation  of  the  exceptions  filed 
by  them,  defendants  answered,  first  pleading 
a  general  denial.  They  admitted  that  they 
are  tbe  holders  of  the  following  described 
property,  to  wit :  The  S.  W.  %  of  S.  E.  ^ 
In  section  27,  and  W.  %  and  S.  E.  14  and  lots 
1  and  2  In  section  34,  John  MIzell  beadrlght, 
No.  43,  S.  W.  %  of  section  27,  belog  partly 
In  St.  Tammany  parish  and  partly  in  Wash- 
ington parish.  The  Jesse  Lee  headrlght,  No. 

48,  less  170.28  acres  prerloDsly  sold,  all  b^g 
in  township  4  S.,  range  13  B.,  St.  Tammany 
parish.  La.  Jesse  Lee  headr^bt.  No.  49,  and 
100  acres  off  tbe  north  end  of  section  1 ;  one 
undivided  half  of  400  acres  of  land  off  the 
east  side  of  tbe  Msblra  Holden  headrlght, 
Na  54;  one  undivided  half  of  Mahlen  Hol- 
den headrlght.  No.  56 ;  one  undivided  half  of 
130.70  acres  of  land,  being  off  the  south  end 
of  Cornelius  Cooper  headrlght,  No.  Q6;  one 
undivided  half  of  130.70  acres  of  land,  being 
off  the  south  end  of  Cornelius  Cooper  head- 
right.  No.  38— all  being  in  township  5  S., 
range  13  E.,  together  with  all  the  buildings 
and  improvements  on  said  lands,  and  con- 
taining In  all  2,222.10  acres,  in  St.  Tammany 
parish,  La. 

Also  200  head  of  stock  cattle,  branded  *'77," 
and  marked  with  upper  square  In  one  ear 
and  under  square  in  the  other  ear,  ranf^lng 
in  the  vicinity  of  Bed  Bluff,  on  Pearl  river. 
In  St.  Tammany  parish.  In  Book  39,  pages 
327.  32S. 

A  certain  piece  or  parcel  of  land  situated 
In  the  parish  of  Washington,  state  of  Louisi- 
ana, being  the  Burrll  Perry  headrlght.  No. 

49,  containing  401.51  acres,  and  tbe  E.  ^  of 
N.  K  %  and  N.  E.  U  of  S.  E.  14  of  section 
15,  and  S.  W,  hi  of  N.  W.  J4  and  W.  %  of 
S.  W.  H  of  section  14,  and  lot  No,  4  or  N. 
W.  %  of  N.  W.  Vi  fractional  section  23,  and 
S.  E.  14  of  N.  W.  V4.  and  N.  B.  %  of  S.  W. 
14  of  section  14.  and  N.  W.  %  of  S.  E.  % 
and  lot  3  of  section  27,  all  In  township  4  S., 
range  13  E.,  In  Washington  parish,  La.,  con- 
taining 834  acres,  together  with  all  the  build- 
ings and  Improvements  thereon. 

That  defendants  acquired  the  above-de- 
scrll}ed  property  from  James  Pierce  on  the 
21st  day  of  February,  1003,  said  deed  being 
recorded  In  conveyance  records  of  Washing- 
ton parish  on  August  11,  190^  In  Book  8, 


page  007,  and  that  defmdants  acquired  tbe 
following  described  inroiwrty  from  James 
Pierce  on  the  80th  day  of  July.  1904,  said 
deed  being  recorded  lu  oonveyaooe  leoords  of 
Washington  pariah  on  August  11,  1804:,  in 
Conveyance  Book  8,  folio  507,  being  200  acres 
of  land  situated  in  Waablngtfm  parish.  La., 
said  land  being  In  tbe  southwest  comer  of 
Errands  Paason's  beadrigbt,  Mo.  40,  towiuhlp 
8  B.,  range  10  E. 

AU  of  Bald  property  was  acquired  flrom 
James  Pierce  by  defendants  in  good  fialtb 
and  for  a  good  and  valid  consideration;  said 
consideration  contfstl&g  <tf  the  payment  at 
cash  money  to  James  Pierce,  tbe  assumption 
and  settlement  of  obligations  doe  and  owing 
1^  James  Pierce  at  bis  reqnest,  and  in  settle- 
ment of  tbe  Interest  of  Luzene  P.  Pierce  In 
the  succession  of  his  mother,  Ailsey  Morris, 
which  was  purchased  by  James  Pl«ce,  and 
the  agreement  to  support  and  care  for  James 
Pierce  during  tbe  last  years  of  his  Ilf^  wbidL 
your  defendant  did,  and  for  oQier  good  and 
valid  considerations,  aU  of  which  will  more 
fully  appear  on  the  trial  of  this  cause.  De- 
fendant,  further  answering,  says  that  tiie  fol- 
lowing described  property,  situated  In  St 
Tammany  parish,  1a.,  to  wit :  The  W.  %  of 
the  S.  E.  %  of  section  7,  and  N.  %  of  N.  El 
^  of  section  18,  township  5  S.,  range  14  E.. 
containing  160  acres,  was  transferred  to  this 
defendant  lAueae  P.  Pierce  by  hla  father. 
James  Pierce,  as  a  donation,  and  was  with- 
out any  consideration ;  that  your  defendant 
and  his  father,  James  Pierce,  believed  that 
they  had  a  perfect  right  to  do  so,  and  your 
defendant  did  not  know  anything  to  the  con- 
trary until  said  property  was  attacked,  and 
rather  than  raise  any  question  In  regard  to 
tbe  matter  defendant  Luz^e  P.  Pierce  trans- 
ferred said  property  back  to  the  estate  of 
James  Pierce  on  the  28th  day  of  May,  1006, 
and  the  said  property  is  now  being  adminis- 
tered in  the  succession  of  James  Pierce,  Na 
591  of  the  docket  of  the  Twenty-Sixth  Judi- 
cial district  court  of  Louisiana,  St  Tanunany 
parish,  and  the  costs  of  this  proceeding  to 
and  Including  the  time  of  said  transfer  of 
tbe  said  land  made  back  to  the  succession 
of  James  Pierce  hare  been  paid,  and  the  plain- 
tiffs herein  were  notified  through  their  at- 
torney of  said  transfer.  And  defendants  fur- 
ther aver  that  this  suit  Is  not  brought  In 
good  faith,  but  Is  brought  for  the  sole  pur- 
pose of  harassing  and  annoying  defendants. 

In  view  of  the  premises  defendants  pray 
that  plaintiffs'  demand  be  rejected,  and  tbelr 
suit  dismissed,  and  for  costs  and  general  re- 
lief. 

Olivia  Pierce,  wife  of  David  RtchardBon, 
and  Ellen  Wood,  wife  of  Delos  Wood,  filed 
a  petition  of  Intervention  and  opposition  In 
the  suit  They  alleged  that  a  salt  entitled 
"Rosa  Byrd,  Wife  of  Letm  Byrd.  et  at  v. 
Luzene  P.  Pierce  et  al.,"  No.  089  of  the  dock- 
et of  the  Twenty-Sixth  Judicial  district  court, 
has  been  brought  in  the  district  court  of  tbe 
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Twent7-8txth  Jndlctal  dlstrieC  for  tbe  pariah 
of  Washington  to  recover  cwtaln  pn^rty, 
which  la  more  fullr  described  In  plaintiff's 
petition,  from  Lnzoie  P.  Pierce  and  J.  Leon 
Pounds,  whldi  ptapertj  was  transferred  to 
them  by  petitioners'  deceased  father  during 
the  years  19(3, 1004,  and  IflOS.  on  the  ground 
that  said  trantfer  was  slmolated  and  fraudu- 
lent, without  consideration,  and  was  made 
for  tlw  purpose  of  defrauding  the  forced 
heirs  of  James  Piorce  out  of  said  property. 
Petitioners  desired  to  Join  the  defendants  in 
this  action  and  to  oppose  the  application  of 
die  plaintiffs,  as  they  believe  that  said  Bolt 
was  Instigated  through  malice,  prejudice,  and 
greed ;  that  th^  know  of  their  own  knowl- 
edge that  said  transfers  made  by  their  de- 
ceased father  were  made  In  good  faith  and 
for  a  valuable  consideration,  and  they  do  not 
believe  that  said  transfers  should  be  set 
aelde. 

In  view  of  the  premises,  petitioners  pray- 
ed that  they  have  leave  to  file  this  Inter- 
vention and  third  opposition,  that  a  certified 
copy  t>e  served  on  the  plaintiffs  and  defend- 
ants, and  that  after  due  legal  proceedings 
had  there  be  Judgment  dismissing  and  re- 
jecting the  plaintiffs*  demand,  and  fbr  coats 
and  generai  relief. 

The  district  court  rendered  Judgment  in 
favor  of  the  defendants  and  against  the 
plaintiffs,  rejecting  the  demands  of  the 
plaintiffs,  and  decreeing  the  defendants  Lu- 
zene  P.  Pierce  and  J.  Leon  Pounds  to  be  the 
owners  of  the  following  described  proper- 
ty In  St.  Tammany  and  Washington  par- 
Isbes.  viz. : 

The  S.  W.  %  of  the  S.  E.  M.  section  27, 
and  the  W.  %  of  the  3.  E.  M.  and  lots  1 
and  2  of  section  34,  In  township  4  3.,  of 
range  13  K. ;  the  John  Mlzell  headrlght, 
No.  43,  and  the  S.  W.  %  of  section  27,  be- 
ing partly  in  St.  Tammany  parish  and  part- 
ly In  Washington  parish,  and  the  Jesse  Lee 
headrlght.  No.  49,  less  170.28  acres,  all  be- 
ing in  township  4  S.  of  range  13  E.,  St. 
Helena  meridian;  Jesse  Lee  headrlght,  No. 
49,  and  100  acres  <rff  the  north  end  of  sec- 
tion 1,  one  undivided  half  of  400  acres  of 
land  off  the  east  side  of  Mahloi  Holden 
headrlght,  Mo.'  56,  one  undivided  half  of 
130.70  acres  of  land,  being  off  the  south 
eoA  of  Cornelius  Oo(q>er  headrl^t.  No.  38, 
all  being  In  township  S  B.  of  range  13  E. — 
together  with  all  the  buildings  and  Improve- 
ments on  said  land,  and. containing  in  all 
2,222.10  acres  in  St.  Tammany  parish. 

Also  the  Bnrrll  Perry  headrlght.  No.  49, 
containing  401.C0  acres,  and  the  B.  %  of  the 
N.  E.  ^,  and  the  N.  E.  %  of  the  S.  E.  of 
section  15,  and  the  S.  W.  %  of  N.  W.  K  and 
W.  H  of  the  8.  W.  ^  in  section  14,  and 
lot  No.  4,  or  N.  W.  %  of  N.  W.  of  frac- 
tional section  2S,  and  S.  B.  U  of  N.  W.  ^ 
and  N.  E,  K  of  8.  W.  %  of  section  14,  and 
N.  W.      of  S.  E.  )i  and  lot  8  secUon  27, 
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all  In  township  4  S.  of  range  IS  E.,  In 
Washington  parish,  contalnli^  834  acres,  to* 
eethw  with  all  the  Improvements  and  build- 
ings thereon.  Also  200  bead  of  stock  cattle 
branded  **77,"  ami  marked  with  upper 
square  In  one  ear  and  under  square  In  t2ie 
other,  being  the  property  described  in  jdaln- 
tlfflB*  petition.  It  is  further  ordered  that 
the  plaintiffs  In  this  case  pay  all  cost 

The  Judge  assigned  the  following  reasons 
for  hlB  judgment: 

"This  Is  an  action  en  declaration  de  Simula* 
tion,  in  which  plaintiffs  seek  to  set  aside  tlie  sale 
of  certain  lands,  described  in  their  petition,  by 
James  Pierce  to  Luzene  P.  Piercu  and  J.  Leon 
Pounds.  The  prayer  of  their  petition  is  that 
'after  due  proceedings  there  be  JiidKment  annul- 
ling and  setting  aside  aa  simulated  and  fraudu- 
lent and  pretended  conveyances  and  transfers 
above  set  forth,  and  sucti  other  pretended  con- 
veyances and  transfers  of  same  character  as 
petitioners  may  produce  proof  on  the  trial  of 
this  action,  and  reco^nixmg  petitioners  as  the 
owners  In  the  proportion  above  set  forth,  all  of 
which  property  and  all  of  the  property  belong- 
ing to  the  succession  of  said  James  Pierce,  de- 
ceased, and  for  judgment  of  said  James  Pierce, 
deceased,  and  for  judgment  against  said  Luzene 
P.  Pierce  and  J.  Leon  Pounds  for  one-half  the 
value  of  the  timber  cut  and  taken  by  them  off 
the  land  of  said  James  Pierce.*  They  further 
pray  (or  all  necessary  orders  and  general  re- 
lief. They  allege:  That  they  are  the  forced 
heirs  of  James  Fierce,  who  died  on  August  21, 
1905,  and  that  prior  to  his  death  said  James 
Pierce  was  the  owner  of  certain  lands,  described 
in  their  petition,  in  St  Tammany  and  Washing- 
ton parishes,  also  a  large  amount  of  movable 

Sroperty,  and  that  before  his  death  the  said 
ames  Pierce  colluded  and  conspired  with  de- 
fendants Luzene  P.  Pierce  and  J.  Leon  Pounds, 
the  husband  of  Buraette  Pierce,  to  deprive  peti- 
tioners of  their  rights  and  interest  In  his  prop- 
erty and  succession,  and  to  that  end  and  for  that 
purpose  he  made  and  executed  to  said  Luzene 
P.  Pierce  and  J.  Leon  Pounds  simulated  and 
fraudulent  conveyances  of  his  real  estate  and 
other  property,  all  of  which  is  fully  set  forth  in 
their  petition.  That  all  of  said  sales  and  trans- 
fers were  mere  pretenses  and  simulations,  and 
made  for  the  purpose  of  attemptins  to  put  the 
said  property  beyond  the  reach  or  petitioners, 
and  to  prevent  them  from  inheriting  or  acquir- 
ing said  property  after  his  death,  and  for  the 
purpose  of  attempting  to  donate  and  give  bis 

Sroperty  to  his  son,  Luzene  P.  Pierce,  and  his 
augbter.  Burette  Pierce,  wife  of  said  J.  Leon 
Pounds. 

"That  the  property  so  attempted  to  be  con- 
veyed and  disposed  of  was  worth  far  more 
than  the  consideration  expressed  in  said  alleged 
deeds  as  baring  been  paid  for  same.  That  said 
consideration  so  expressed  in  said  deeds  was  not 
mUd  by  said  Luzene  P.  Pierce  and  J.  Leon 
Pounds,  and  was  not  received  by  said  James 
Pierce,  but  that  the  said  alleged  deeds  were 
without  consideration  and  were  mere  simula- 
tions. Petitioners  alleged  that,  if  said  deeds 
were  not  mere  simulations,  they  were  fraudu- 
lent and  collusive,  and  were  made  and  entered 
into  by  said  James  Pierce  and  said  Luzene  P. 
Pierce  and  said  J.  Leon  Pounds  for  the  purpose 
of  depriving  petitioners  of  their  rights  and  inter- 
est in  the  propertv  of  said  James  Pierce  and  in 
his  snccession.  l%e  evidence  taken  on  the  trial 
of  this  case  discloses  the  fact  that  James  Pierce 
was  at  one  time  a  large  property  owner  in 
Washington  and  St.  Tammany  parishes,  which 
belonged  to  the  commuuity  which  existed  be- 
tween him  and  his  wife,  Aifsey  Pierce,  who  died 
about  May  7,  1809.  The  same  petitioners  were 
plaintiffs  in  a  former  suit,  entitled  'Rosa  Byrd 
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et  al.  T.  James  Pierce  et  al.,*  No.   of  the 

docket  of  the  Tweoty-Sixtb  judiciaJ  dlatrict 
court  for  St  Tammany  parish,  La.  la  this  suit 
three  plaintiffs  seek  to  be  recognized  as  heirs 
of  said  Ailsey  Pierce,  and,  aa  auch,  owners  in 
indiviflion  of  ail  the  lauds  lielonging  to  auch 
community.  T^e  record  in  this  suit  is  offered 
in  evidence  by  ;the  plaintiffs.  This  litigation 
was  never  carried  to  jud^ent,  It  baring  bees 
compromised  by  James  Pierce  agreeing  to  pay 
the  plaintiffs  $500  each  and  other  costs,  all  of 
whicn  will  be  noted  In  its  proper  place;  and  I 
mi^ht  say  at  this  juncture  that  there  were  nine 
heirs  of  Aitaey  Pierce,  deceased,  who,  it  seems 
from  the  testimony  adduced,  were  to  receive  the 
same  settlement.  There  is  no  serious  question 
of  law  involved  in  the  issues  presented  in  this 
ease.  This  is  an  action  brought  by  a  portion  of 
the  forced  heirs  of  James  Pierce,  deceased,  under 
tb«  provisions  of  Act  No.  5,  p.  12,  of  1884,  now 
Incoroorated  In  the  Revised  Civil  Code  in  arti- 
cle 2239,  but  turns,  I  might  say,  exclusively  on 
questions  of  fact.  Fortunately  for  the  court, 
there  Is  very  little  conSicting  testimony,  al- 
though on  some  important  points  it  leaves  the 
tact  somewhat  obscure.  This  is  noticeable  in  ref- 
erence to  the  consideration  actually  j^aid  by  de- 
fendants to  James  Pierce,  and,  aa  inadequacy 
or  want  of  consideration  is  one  of  the  strongest 
badges  of  fraud  or  simulation,  it  becomes  impor- 
tant what  this  consideration  was.  The  best  evi- 
dence of  this  fact  is  the  original  memorandum 
or  agreement  between  James  Fierce  and  defend- 
ants, marked  'D  4,'  referred  to  in  the  testimony 
of  Judge  T.  M.  Bums. 

"This  agreement  shows  a  consideration  tanta- 
mount to  cash  of  (5,000,  (4,000  of  which  was 
the  assumption  of  certain  obligations  due  by 
James  Pierce  and  $1,000  representing  their  in- 
terest In  the  estate  of  Mrs.  Ailsey  Pierce.  This 
consideration  of  (3.000  was  the  obligation  on 
the  part  of  defendants  to  take  care  of  said 
James  Pierce  dniing  the  balance  of  bis  life.  We 
will  DOW  turn  to  toe  evidence  of  other  consid' 
erations,  which  was  given  without  objection.  It 
Is  in  evidence  that  defendants  assume  an  in- 
debtedness due  by  James  Pierce  to  H.  J.  Smith 
of  $1,900.  (See  testimony  of  H.  J.  Smith,  p. 
ICS.)  True,  we  cannot  add  the  whole  amount 
of  this  indebtedness  as  an  addition  to  the  con- 
sideration actually  paid,  for  the  reason  ttiat  the 
evidence  shows  that  only  one-third  of  this  was, 
strictly  speaking,  due  by  James  Pierce,  as  the 
e\-ideDce  ahows  that  it  was  a  debt  of  the  firm  of 
I'ierce  &  Pounds,  of  which  he  was  a  member 
with  a  one-third  interest.  There  were  also  vari- 
ous other  small  amounts  too  numerous  to  men- 
tion (see  testimony  of  B.  Labat,  taken  before 
the  cleric  of  court  for  St.  Tammany  parish;  al- 
so testimony  of  both  defendants),  making  the 
amount  of  cash  actually  paid,  on  for  the  pay- 
ment of  which  defendants  w«ze  liable,  approxi- 
mately $6,500. 

"We  will  now  consider  the  value  of  the  prop- 
erty which  defendants  purchased  from  James 
Pierce.  There  is  a  mass  of  testimony  in  the 
record  by  a  number  of  witnesses  for  both  plalo- 
tiffs  ana  defendants  to  prove  the  value  of  thU 
property.  In  reference  to  the  mill  property,  the 
evidence  shows  that  it  had  very  little  value  at 
the  time  of  this  sale.  The  highest  estimate  of 
the  one-third  interest  of  James  I'ierce  that  could 
be  placed  on  this  property  under  the  testimony 
would  i>e  approximately  $200.  The  same  thing 
is  true  of  the  one-aixth  interest  of  James  Pierce 
in  the  Poole  Bluff  Turpentine  Company.  This 
firm  seems  to  have  been  in  a  bad  way  financially 
at  that  time.  Warren  Thomas,  one  of  the  mem- 
bers of  this  firm,  testified  that  he  bought  the 
one-fourth  interest  of  L.  O.  Mitchell  in  the  firm 
for  S2d0  and  considered  It  more  than  it  was 
worth.  (See  testimony  of  Warren  Thomas,  p. 
100.)  I  conclude,  therefore,  that  $500  would  be 
a  liberal  estimate  on  the  value  of  James  Pierce's 
one-elxtb  interest  In  Poole  Bluff  Turpentine 
Company  and  one-third  interest  in  the  Fierce  & 
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Founds  mill.  Add  to  this  an  estimate  of  $2,000 
as  the  cash  value  of  200  head  of  stock  cattle, 
and  it  is  the  o^nlon  of  the  court  that  we  have 
a  fair  estimate  of  tiie  value  of  the  proper^,  ex- 
clusive of  the  land,  transferred  by  James  Pierce 
to  the  defendants. 

"We  will  next  consider  the  aneatioa  of  the 
value  of  the  land.  The  Tttnons  witnesses 
placed  the  value  (tf  theae  lands  at  anywher« 
from  (1.25  to  (7  per  acre;  the  basis  of  all 
testimony  in  this  respect  being  the  price  brought 
by  similar  lands  at  that  time.  Hence  it  is  dif- 
ficult to  arrive  at  a  just  valuation  or  what 
would  be  considered  a  Just  valuation,  of  the 
land  involved  in  this  suit  at  that  time.  One 
thing  stands  out  clear,  and  that  is  that  there 
was  not  much  valuation  placed  on  land  at  that 
time.  A.  C.  Williams,  witness  for  plaintiff, 
testified  that  he  attempted  to  sell  250  acres 
of  land  in  1904  for  Sl.OOO.  (See  testimony, 
pages  27  and  28.)  Marshall  Richardson,  an- 
other witness  for  plaintiff,  testified  that  he 
bought  160  acres  for  ^500,  and  that  the  land 
had  improvements  on  it  which  he  considered 
worth  $400.  He  further  testified  that  he  owned 
a  tract  of  land  of  430  acres  that  he  tried  to 
!<ell  for  $500.  (See  testimony,  pages  42-44.) 
On  the  other  hand,  it  is  in  evidence  that  lands 
of  about  the  same  class  were  sold  for  (7  per 
acre  (see  testimony  of  D.  F.  Sheridan,  p.  149) ; 
and  a  number  of  other  sales  from  $2.50  to  aLl 
per  acre.  After  a  careful  consideration  of  all 
the  testimony  on  this  point,  the  irresistible  con- 
clusion is  that  no  I>etter  answer  can  be  found 
on  the  question  of  the  value  of  these  lands  than 
that  ^iven  by  R.  E.  Keaton,  who,  in  answer 
to  this  question,  replied  in  part:  'It  depend- 
ed on  what  a  man  wanted  for  it.  If  he  wanted 
a  little  place  for  a  farm,  it  was  different  in  the 
price  according  to  the  tract.  It  was  from  $^ 
to  $2.50  per  acre.  Pine  and  swamp  and  cut- 
over  lands,  of  course,  were  all  considered.*  (See 
testimony,  pages  66,  67.)  The  mortgage  grant- 
ed by  James  Pierce  to  Anthony  Vizard  marlied 
'Defendants*  Exhibit  D-4,'  was  given  to  se- 
cure a  loan  of  $:i,0o0.  and  as  security  for  th"* 
amount  he  gave  a  mortage  on  more  than  3,000 
acres  of  land.  This  is  Important  only  in  so 
far  as  it  goes  to  show  what  was  considered  to 
be  a  reasonable  valuation  on  these  lands  at 
the  time  of  the  transaction  complained  of  in 
plaintiffs'  petition. 

"As  before  stated,  the  cash  actually  paid  by 
these  defendants,  or  its  equivalent,  was  ap- 
proximately $6,500.  Deducting  from  tfaia 
$2,500,  being  the  value  of  one-third  interest  of 
said  James  Fierce  in  the  Pierce  &  Pounds  mill 
and  his  one-sixth  interest  in  the  Poole  Bluff 
Turpentine  Company  and  2U0  head  of  stock 
cattle,  there  Is  a  residue  of  $4,000.  These 
figures  mean  that  a  consideration  of  $1.25  per 
acre  was  paid  for  the  land  described  in  plain- 
ttfs'  petition.  The  testimony  shows  conclusive- 
ly that  this  was  paid  in  actual  cash,  or  its 
equivalent ;  and,  considering  the  value  of  lands 
at  that  time,  it  would  take  evidence  of  the 
strongest  character  to  overcome  the  presump- 
tion that  these  sales  were  made  In  good  faith 
and  at  what  was  at  that  time  considered  a  rea- 
sonably fair  price  for  lands  of  this  class.  There 
was  considerable  evidence  introduced  attempting 
to  show  that  James  Pierce  made  these  transfers 
complained  of  wlth>the  intent  to  defraud  plain- 
tiffs and  deprive  them  of  their  rights  to  share 
equally  iu  the  division  of  his  property  after 
his  death.  On  the  trial  of  the  case  great  lati- 
tude was  allowed  by  the  conrt  for  the  intro- 
duction of  evidence  tending  to  show  this  fact; 
but  the  evidence  adduced  on  the  trial  of  this 
case  to  show  this  fact  would  have  to  be  sup- 
ported by  the  strongest  corroborative  eWdence 
of  fraud  or  simulation  to  carry  conviction  to  the 
mind  of  the  court.  True,  it  was  shown  that 
James  Pierce  was  very  rau<^  angered  with 
plaintiffs  on  account  of  their  former  suit  that 
they  bad  filed  against  him  for  the  recovery  of 
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thdr  intereit  In  their  motber'i  Mtat«;  bnt 
tlioee  who  have  observed  the  foibles  of  bumaQ 
nature  know  that  it  would  have  been  strange 
indeed  If  he  had  not  become  angered.  The 
father  waa  gettinK  old  and  infirm,  and  onable 
longer  to  look  after  his  affairs,  and  tbeae  plain- 
tlfn,  who  were  his  children,  and  to  whom  he 
had  a  right  to  look  for  support,  aid,  and  affec- 
tion in  his  declining  years,  involved  him  in 
litiff^tion,  forcing  what  one  witness  (Judge  T. 
M.  Bums)  terms  a  bad  compromise,  and  brought 
about  the  very  condition  about  which  plaintiffs 
•o  bttteriy  complained.  In  tbe  case  of  Slo- 
cumb  r.  Real  Estate  Bank  of  Arkansas,  2 
Rob.  92,  it  is  stated  in  the  syllabus  of  the  case 
that  proof  of  questions  calculated  to  create  a 
doobt  as  to  the  fairness  of  a  sale  Is  not  enoogh 
to  set  It  aside.  The  evidence  Is  condusiTa  that 
Jamec  Pierce  bad  no  money  at  tbe  time  this 
suit  was  filed  to  pay  these  plaintiffs,  and  be 
had  to  borrow  the  money  to  pay  them  accord- 
ing to  the  terms  ot  the  compromise  that  they 
had  made.  He  was  old  and  nnable  to  attend 
to  his  ordinary  affflJn.  Defendants  assumed 
the  oblUfttion  that  be  had  Incurred  to  pay  these 
plaintiffs,  t>e8ides  other  obligations  which  were 
pressing,  a  consideration,  as  stated  before,  which 
was  tn  the  mind  of  tbe  court  reasonable  and 
fair  Id  the  li^t  of  conditions  as  they  existed 
at  tbe  time,  and  the  evidence  showing  Inten- 
tion to  defraud  on  the  part  of  defendants  and 
James  Fierce  Is  of  sach  a  flimsy  character  that, 
without  discrediting  a  single  wltoess  of  plain- 
tiffis.  the  court  does  not  feel  that  it  would  he 
ustified  In  attaching  any  serions  weight  to  it 
or  these  reasons.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  plaintiffs*  demands  be 
rejected,  and  they  pay  all  cost  of  this  suit,  and. 
that  there  be  judgment  accordiDgly." 

After  an  application  for  a  new  bond  apon 
tbe  ground  that  the  Judgment  rendered  was 
"contrary  to  the  law  and  the  evidence"  had 
been  overruled,  plalntlCTs  appealed.  The  ap- 
pellees have  pleaded  In  this  court  the  pre- 
scription of  one  year  In  bar  of  plaintiffs' 
claim  and  charge  of  frand.  Tbe  case  was 
tried  before  M.  W.  Ott  as  Jadge  ad  hoc,  In 
place  of  the  district  Judge,  recused. 

Tbe  Issues  between  the  parties  submitted 
to  this  court  for  decision  are  disclosed  In 
tbe  pleadings  and  Judgment  which  have  been 
set  out  In  the  brief  filed  on  behalf  of  tbe 
plaintiffs,  counsel  say: 

"Witbont  entering  into  a  dlscossion  of  the 
evidence,  which  will  serve  no  good  purpose,  as 
we  know  tbe  court  will  examine  the  evidence 
for  itself,  ve  submit  that,  taken  together,  it 
•hows  a  conspiracy  and  design  by  James  Pierce 
and  the  defendants  to  so  dispose  of  Pierce's 
property  that  those  of  the  heirs  who  had  an- 
gered him  by  objection  to  bis  spoliation  of 
tbe  property  receive  nothing  from  his  estate." 

An  examination  doea  not  cajue  na  to  reacb 
tbat  condnalon.  The  acta  under  which  tbe 
defendanta  claim  title  were  undoubtedly  not 
■Imulated.  Tbe  defendants  assumed  and  paid 
the  mortgage  debt  held  by  Vizard  tor  $2,000. 
They  paid  the  heirs  of  Jamea  Pierce's  wife 
the  reapecttre  amounta  doe  tbem  nnder  the 
compromiae  entered  Into  In  the  suit  which 
plttlntuni  brongtat  against  tbeli  fatber.  They 
paid  tbe  costs  of  suit  and  the  attorney's  fees. 
Tb^  paid  a  large  amount  of  debts  due  by 
tbem  to  third  parties,  and  tbey  assumed  the 
obligation,  with  wblch  they  complied,  of  anp- 


porUng  blm  during  his  llf&  Under  sncta  a 
c(HidltI<»i  of  things,  the  dalm  that  tlie  acts 
were  "almtOationa"  must  fall  to  the  ground. 

Platntifls  urge  that.  If  not  simulated,  the 
acts  were  passed  under  and  in  furtherance  of 
a  conspiracy  between  Pierce,  his  atm,  L.  P. 
Pierce,  and  bis  Bon-in-4aw,  Founds,  to  so  dis- 
pose ot  hia  estate  that  the  plalntUEs  should 
take  nothing  from  his  estate.  The  fatber 
was  evidently  angered  by  tbe  suit  brought 
against  him;  bnt,  whatever  his  feelings  in 
rrapect  thereto  were,  we  do  not  tiilnk  that 
thciy  formed  the  motive  for  hia  paaslng  the 
acts.  We  think  that  the  father's  fedlngs 
played  little  part  In  that  matter,  and  that 
he  was  forced  into  passing  the  acta  the 
Bitoation  of  bis  affairs,  resulting  from  that 
suit  and  his  personal  «mdltion  at  that  time. 
He  was  then  an  old  man,  not  fitted  for  active 
work.  He  was  without  money,  and  debts 
wer«  pressing  upon  blm  which  he  himself 
was  unable  to  meet  There  was  every  proba- 
bility that  they  would  be  enforced,  and,  if  en- 
forced, his  property  would  be  aacrlflced.  Ue 
had  no  alternative  but  to  take  the  course  be 
did.  Hia  volition  bad  littie  to  do  with  hia 
action.  We  do  not  think  the  consideration 
of  the  salea  was  audi  as  to  enable  plaintiffs 
to  set  them  aside.  Present  values  in  the  par- 
iah of  Waablngton  and  St  Tammany  furnish 
no  aUndard  of  comparlsqn  for  prices  of  land 
at  the  time  tbe  aalea  were  made.  The  con- 
struction of  a  railroad  through  these  parishes 
and  the  construction  of  sawmllta  have 
brought  about  almost  a  phenomenal  change 
in  respect  to  valnea  of  land  there.  Tbe  lands 
In  question  were  what  Is  known  as  "cut-over" 
lands,  lying  to  a  considerable  extent  in  the 
swamps,  for  whldi  there  was  very  little  de- 
mand, while  the  cattle  which  were  sold  were 
on  tbe  range,  subject  to  range  delivery.  The 
alternative  claim  of  tbe  plaintiffs  is  that  tbe 
court  should  hold  the  acta  to  be  "disguised  do- 
nations" to  the  defmdants.  They  maintain 
that  the  evidrace  raises  a  atrong  "presump- 
tion" to  that  effect 

Article  2444  of  the  Revised  Civil  Code  pro- 
vides that: 

"The  sales  ot  immovable  property  made  by 
parents  to  their  children  may  be  attained  by  tbe 
forced  heirs  as  containing  a  donation  in  dis- 
guise if  the  latter  can  prove  that  no  price  has 
been  paid  or  that  the  price  was  below  one-foiirtb 
of  the  real  value  of  the  immovables  sold  at  the 
time  of  tbe  sale." 

Tbat  article  is  still  In  force.  The  passage 
of  Act  No.  5,  p.  12,  of  1S84,  amending  article 
2289  of  the  Code,  does  not  alfect  It  Tbat 
statute  bears  ui>on  the  character  of  the  evi- 
dence which  forced  heirs  are  entitled  to  bring 
to  bear  in  support  ot  a  charge  of  simulation, 
but  does  not  change  the  obligation  In  respect 
to  the  burden  which  they  bear  regarding  pre- 
sumptions and  proof. 

The  plaintiffs  have  not  brought  this  case 
within  tbe  range  of  a  prestunptlon  against 
the  acta  complained  of.  Laycock  v.  Byrd,  13 
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La.  Ann.  173;  Brown  t.  Brown.  80  La.  Ann. 
866;  Moore  t.  Wartelle,  39  La.  Ann.  1067, 
8  Sonth.  3S4.  and  authorities  therein  dted; 
Landry  t.  Landry,  40  La.  Ann.  229,  8  South. 
72a 

We  are  of  the  opinion  that  the  Judgment 
appealed  from  la  correct,  and  It  la  hereby  *f- 
flrmed. 


(124  La.) 
No.  17,632. 

STATE  ex  rel.  GUION,  Atty.  Gen.,  t.  BOARD 
OF  LEVEE  GOM'RS  OF  ORLEANS 
LEVEE  DIST. 
(Supreme  Court  of  Louisiaua.    June  22,  1909. 

Rehearing  Denied  Oct.  18,  1909.) 
Lbtees  (8  32*)— Leveb  BoABDfr— Deposit  ot 

MONETS. 

Proceeds  from  the  sale  of  bonds  under  Act 
No.  25,  p.  24,  of  1908,  by  the  Board  of  Levee 
CommiBSi oners  of  the  Orleans  Levee  Dlatrict, 
are  not  required  by  Rev.  St.  i  2768,  to  be  de- 
posited in  the  state  treasury,  but  may  be  de- 

Sosited  with  a  bank  selected  by  the  board  un- 
or  Act  No.  23,  p.  25,  of  1907,  providing  that 
all  funds  of  a  public  board,  commissloD,  or 
body  shall  be  deposited  with  its  fiscal  agent, 
selected  as  therein  prescribed. 

[Ed.  Xote. — For  other  cases,  see  Levees,  Cent. 
Dig.  S  19  ;  Dec.  Dig.  4  32.*] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;  W.  B.  SommerviUe,  Judge. 

Maudamus,  by  the  State,  on  relation  of 
vWalter  Gulon,  Attorney  General,  against  the 
Board  of  Levee  CommissioDers  of  the  Or- 
leans Levee  District.  Judgment  for  relator, 
and  defendants  appeal.  Reversed  and  ren- 
dered. 

UcCloBkey  &  Benedict,  for  appdUint 
Board  of  Com'rs  of  Orleans  Levee  Dlst 
Howe,  Foiner,  Spencer  &  Cocke,  for  appel- 
lant Interstate  Trust  &  Banking  Co.  Walter 
Onion,  Atty.  Gen.  (B.  G.  Pleasant,  of  coun- 
ael),  for  ai^t^ee. 

NICHOLLfl.  J.  In  the  petiUon  of  the 
state  of  Louisiana,  plaintiff,  on  the  relation 
of  Walter  Gulon,  Attorney  General,  It  Is  al- 
leged that: 

The  "Board  of  Levee  Commissioners  of 
the  Orleans  Levee  District"  Is  a  body  politic, 
with  corporate  powers  created  uoAer  the 
terms  of  Act  No.  93,  p.  05,  of  the  General  As- 
sembly of  the  State  of  Louisiana  for  the 
year  1890,  and  charged  with  the  construc- 
tion, repair,  control,  and  maintenance  of  all 
levees  In  the  Orleans  levee  district;  said 
district  comprlidng  the  whole  of  the  parish 
of  Orleans.  That  the  domicile  of  said  board 
Is  In  the  city  of  New  Orleans,  where,  by  ttie 
terms  of  diid  creative  ace,  it  Is  made  suable 
by  service  of  process  upon  Its  president. 
That  said  board  Is  a  public  board  created  to 
discharge  a  governmental  function,  and  as 
to  all  of  its  functions  Is  simply  an  instrumen- 
tality of  the  state  government 

That  by  reason  of  the  terms  of  Act  No. 


03,  p.  90.  of  1880,  aforesaid,  the  act  creatlug 
said  board,  as  well  as  by  reason  of  the  pro- 
visions of  other  acts  of  the  General  Assem- 
bly of  the  state  of  Louisiana,  and  particular* 
ly  of  Acts  Nos.  14  and  116,  pp.  15,  171,  of 
1898,  and  of  article  239  of  the  Constitution 
of  1898  of  the  State  of  Louisiana,  and  by 
further  reason  of  the  fact  that  said  board  is 
a  public  board,  organized  and  created  solely 
for  the  purpose  of  discharging  as  an  instru- 
mentality of  the  state  government,  a  purely 
govemmratal  function,  the  state  of  Louisi- 
ana is  and  has  been  constituted  the  fiscal 
agent  of  said  board,  and  the  State  Tr^isurer 
the  proper  and  sole  lawful  depositary  ot  all 
funds  dedicated  to  the  work  to  perform 
which  said  board  was  created,  whether  said 
funds  result  from  taxation,  or  from  the  is- 
sue and  sale  of  bonds  authorized  by  law,  or 
otherwise,  and  that  said  board  has  no  legal 
right  to  fail  or  refuse  to  deposit  all  of  said 
funds  from  the  State  Treasurer  or  to  with- 
draw said  funds  from  the  State  Treasurer 
except  for  the  purpose  of  meeting,  and  In 
amounts  sufficient  to  meet,  Its  current  ex- 
penses and  UabUitiea  in  the  prosecution  of 
the  work  with  which  it  is  charged  by  the  law 
of  Its  creation.  That  by  the  terms  of  Act 
No.  25  of  the  General  Assembly  of  the  State 
.of  Louisiana  for  the  year  1908  the  said  board 
was  authorized  to  make  and  Issuer  under 
the  terms  and  conditions  In  said  act  provid- 
ed, bonds  In  an  amount  not  exceeding  (3,000^ 
000.  That  said  board  was  by  the  terms  of 
said  act  further  authorized  to  exchange  for 
the  then  outstanding  bonds  of  said  board, 
on  a  basis  of  par  and  accrued  Interest,  so 
many  of  said  new  bonds  as  might  be  requlr- 
er  for  such  purpose,  and  the  balance  of  said 
new  bonds  said  board  was  authorized  to  sell 
at  not  less  than  par  and  accrued  Interest; 
the  proceeda  of  said  sale  to  be  expended  by 
said  board  for  the  retirement  by  payment  of 
certificates  issued  for  property  previously 
appropriated  tor  levee  pqrposea,  for  enlara- 
Ing  and  strengthening  the  levee  system  In 
said  Orleans  levee  district 

That  acting  under  the  authority  of,  and 
pursuant  to,  said  act  No.  25,  p.  24,  of  1008, 
said  board  has  Issued  Its  bonds  to  the  amount 
of  f3,000,000.  That  of  said  amount  It  has 
delivered  to  the  State  Treasurer  bonds  to 
the  amount  of  $244,000  for  the  purpose  of  re- 
tiring  Its  outstanding  bonds  for  a  like  amount 
Issued  under  and  by  virtue  of  tiie  authority 
of  previous  acts  of  the  General  Assembly  of 
the  State  of  Louisiana,  and  that  It  has  aold 
the  remainder  of  said  bonds  to  the  amount 
of  $2,756,000.  That  of  this  last-named 
amount  its  bonds  to  the  amount  of  $2,000,000 
have  been  delivered  and  the  proceeds  of  the 
sale  thereof  received  by  the  said  board,  and 
that  the  balance  of  the  said  bonds  will  be  de- 
livered, and  the  proceeds  of  the  sale  thoeof 
received,  by  said  board  on  or  abont  the  Ist 
day  of  May,  1909. 
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That,  dnrlng  the  moDth  of  Febrnary.  190&, 
said  board  advertised  for  bids  from  banks 
In  tbe  city  of  New  Orleans  to  become  the  fls- 
cal  agent  of  said  board  for  the  year  begin- 
ning March  1,  1909,  In  accordance  vlth  the 
terms  of  Act  No.  23,  p.  25,  of  the  Extra 
Session  of  the  General  Assembly  of  the  State 
of  Louisiana  for  the  year  1907,  and  having 
accepted  the  bid  of  the  Interstate  Trust  & 
Banking  Cktmpany  of  the  said  city  of  New 
Orleans,  to  pay  Interest  at  tbe  rate  of 
per  cent  per  annum  upon  the  dally  balances 
of  said  board,  did  subsequently,  on  the  6tb 
day  of  March,  1900,  by  act  before  B.  P.  Cous- 
in, notary  public,  make  and  enter  Into  a  con- 
tract with  the  said  Interstate  Trust  &  Bank- 
ing Company  and  the  Fidelity  &  Deposit 
Company  of  Maryland,  whereby  in  considera- 
tion of  the  obligations  assumed  by  the  said 
Interstate  Trust  &  Banking  Company  to  ac- 
^  cept  the  fiscal  agency  of  the  said  board,  and 
to  pay  to  said  board  Interest  on  its  dally 
balance  at  the  rate  of  3i/is  per  cent  per  an- 
num, and  of  the  agreement  of  said  Fidelity  & 
Deposit  Company  of  Maryland  to  bind  and  ob- 
ligate Itself  unto  the  said  board,  in  tbe  sum  of 
$100,000  as  surety  for  said  Interstate  Trust 
&  Banlilng  Company,  for  tbe  safe-keeping 
and  return  of  such  deposits  as  might  be  made 
with  the  said  Interstate  Trust  &  Banking 
Company  by  said  board,  and  for  tbe  payment 
of  the  Interest  thereon,  as  hereinabove  set 
forth,  said  board  did  constitute  and  appoint 
said  Interstate  Trust  &  Banking  Company  its 
fiscal  agent  for  the  year  following  March  1, 
1909,  and  agreed  that  as  such  fiscal  ag^t 
.said  Interstate  Trust  &  Banking  Company 
should  be  entitled  to  tbe  deposit  of  all  of  the 
funds  of  the  said  board  during  said  term. 

That  thereafter  said  board  deposited  with 
the  Interstate  Trust  &  Banking  Company,  In 
accordance  with  the  terms  of  said  contract, 
the  balance  then  remaining  of  the  proceeds 
of  the  bonds  sold  as  hereinabove  recited,  and, 
of  the  proceeds  of  said  sale  of  bonds,  the  said 
board  now  h«s  on  deposit  with  tbe  said  In- 
terstate Trust  &  Banking  Company  the  sum 
of  9261,023.36. 

That  except  In  so  far  as  may  concern 
funds  withdrawn  from  the  state  treasury  In 
pursuance  of  law  to  meet  current  expenses 
and  liabilities,  the  contract  aforesaid,  be^ 
tween  tbe  said  board  and  the  said  Interstate 
Trust  &  Banking  Company,  Is  null,  void,  and 
of  no  effect ;  that  it  was  and  Is  the  duty  of 
said  board  to  pay  into  the  state  treasury  the 
proceeds  of  the  sale  of  the  bonds  authorized 
as  aforesaid  by  Act  No.  25  of  1908,  the  said 
proceeds  to  be  thereafter  withdrawn  from 
said  State  Treasurer  by  said  board  In  ac- 
cordance with  law  as  and  when  same  may 
be  needed  for  tbe  purpose  for  which  said 
board  is  authorized  to  expend  the  same. 
That  the  said  board  has  neglected  and  re- 
fused, and  still  neglects  and  refuses,  to  pay 
tbe  said  proceeds  Into  the  state  treasury, 
notwithstanding  demand  has  bew  legally 


made  cptm  It  to  do  so  by  the  proper  authorl- 
tles,  and  It  Is  necessary  and  proper  that  the 
court  should  issue  to  said  board,  throngli 
Its  president  a  writ  of  mandamus  command- 
ing and  directing  that  the  fund  representing 
tbe  proceeds  of  the  sale  of  the  said  bonds  be 
forthwith  paid  over  to  the  state  Treasurer 
and  into  the  state  treasury,  to  be  there  held 
to  the  credit  of  said  board  In  accordance  with 
law  and  particularly  In  accordance  with  Act 
No.  9&  of  1890  and  the  provisions  of  Acts 
Nos.  14  and  116  of  the  General  Assembly  of 
the  State  of  Louisiana,  approved  June  17. 
1898,  and  July  13,  1888,  respectively,  and  of 
article  239  of  the  Constitution  of  the  State  of 
lioulslana. 

Wherefore,  the  premises  and  the  annexed 
affidavit  considered,  relator  prays  that  an 
alternative  writ  of  mandamus  may  Issue 
herein  directed  to  the  Board  of  Levee  Com- 
missioners of  the  Orleans  Levee  District 
commanding  said  Board  of  Levee  Commis- 
sioners of  the  Orleans  Levee  District  to  im- 
mediately transfer  and  pay  Into  the  State 
Treasury  the  proceeds  of  the  sale  of  the 
bonds  Issued  and  sold  by  said  board  under 
the  terms  of  Act  No.  25  of  1898,  as  well  as  all 
other  moneys  belonging  to  said  board,  or  to 
show  cause  to  the  contrary  on  such  a  day 
and  at  such  an  hour  as  may  be  named  by 
the  court  and  upon  such  hearing  relator 
prays  that  said  alternative  writ  may  be 
made  peremptory,  and  for  costs,  and  for  gen- 
eral relief. 

On  reading  this  petition  the  court  ordered 
an  alternative  writ  of  mandamoi  to  Issue 
as  prayed  for. 

The  board  of  commissioners  excepted  that 
the  petition  filed  disclosed  no  cause  of  ac- 
tion. Under  reservation  of  its  exception,  de- 
fendant answered  pleading  first  a  general 
denial.  It  admitted  that  It  was  a  body  poli- 
tic created  with  corporate  powers  by  Act  No. 
93  of  the  General  Assembly  of  the  State  of 
l/oulslana  for  the  year  1890,  and  that  it  was 
diarged  with  the  construction,  repair,  con- 
trol, and  maintenance  of  all  levees  within 
the  New  Orleans  levee  district. 

Further  averring,  It  specially  averred: 
That  under  and  by  virtue  of  Act  No.  25  of 
the  General  Assembly  of  the  State  of  Louis- 
iana for  the  year  1908  respondent  was  au- 
thorized to  make  and  Issue  under  the  terms 
thereof  bonds  in  an  amount  not  to  exceed 
$3,000,000 ;  to  exchange  for  then  outstanding 
bonds  of  respondent  so  many  of  said  new 
bonds  as  might  be  required  for  such  purpose ; 
and  to  sell  at  not  less  than  par  and  accrued 
interest  the  balance  thereof  for  the  purpose 
set  fortb  in  said  act 

That  acting  under  and  by  virtue  of  said 
Act  No.  25  of  1908  respondent  had  sold  bonds 
to  tbe  amount  of  $2,756,000.  That  part  of 
tbe  proceeds  thereof  has  been  turned  over 
and  delivered  into  the  physical  possession 
of  respondent  for  expenditures  as  provided 
by  the  terms  of  said  ac^  and  the  balance  of 
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the  proceedB  of  sale  thereof  vere  to  be  turn- 
ed over  and  delivered  to  respondent  on  or 
about  the  let  of  May,  1909,  to  be  by  it  ex- 
pended for  like  purpoara. 

That  the  General  Assembly  at  the  State  of 
Louisiana  at  Its  extra  session  held  In  the 
year  lOOT,  passed  Act  No.  28  of  the  Acts  of 
the  General  Assembly  of  said  year,  and  that 
thereunder  It  was  made  the  Imperative  duty 
of  every  public  board  created  by  special  or 
general  act  of  the  General  Aroembly  of  this 
state  to  deposit  all  public  funds  "bdonglng 
to"  or  "received  hy  It,"  except  such  only  as 
"then  held  in  the  custody  or  poEHesslon  of 
the  State  TnaMorer,"  with  a  fiscal  agent 
paying  Interest  on  deposits.  That  therenn- 
der  It  was  made  Uie  duty  of  all  such  public 
bodies  to  advertise  for  bids  from  such  bank 
or  banks  as  might  be  within  the  tfflrltorlal 
Jurisdiction  of  such  public  boards  Inviting 
bids  as  to  the  quantum  of  Interest  such 
banks  would  pay  upon  the  dally  balances  of 
the  deposits  so  to  be  made  and  upon  the 
giving  of  sstlsfactory  security  as  provided 
under  the.  terms  of  said  acL  That  It  was  a 
public  board  created  by  Act  No.  63  of  the 
Goieral  Assembly  of  the  State  of  Lonlslana 
for  the  year  1880,  and  that  as  such  It  was 
amenable  to  the  provisions  of  Act  No.  23  of 
the  Extra  Session  of  1907.  That  In  con- 
sonance therewith,  and  agreeably  thereto.  It 
duly  advertised  fOr  the  reception  of  bids  for 
Interest  on  the  deposits  to  be  derived  from 
the  sale  of  the  bonds  authorized  to  be  it 
issued  under  the  terms  and  provisions  of 
Act  No.  26  of  the  General  Assembly  of  19(^ 
a  copy  of  which  advertisement  it  annexed 
end  made  part  of  Its  answer. 

That  after  due  and  l^al  proceedings,  fol- 
lowing in  all  respects  the  terms  and  pro- 
visos of  said  Act  No.  23  -of  1907,  respond- 
eut  adjudicated  the  d^osits  of  the  avails 
of  said  bpnds  to  the  Interstate  Trust  &  Bank- 
ing C!ompany  for  and  In  consideration  of 
their  obligation  to  pay  to  respondent  Inter- 
est on  the  dally  average  of  the  balance  car^ 
ried  at  the  rate  of  3i/ib  per  cent,  interest 
per  annum.  Tfaot  accordingly  it  did,  on  the 
6th  day  of  March,  1909,  by  act  before  Ed- 
ward P.  Cousin,  notery  public,  enter  Into  a 
notarial  contract  evidencing  said  bid  and 
adjudication  with  said  Interstate  Trust  & 
Banking  Company  and  the  Fidelity  ft  De- 
posit Company  of  Maryland,  surety  of  said 
banking  company,  as  would  more  fully  and 
at  large  ^pear  by  reference  to  a  certified 
copy  of  said  act  annexed  and  made  part  of 
ite  answer. 

Respondent  denied  that  the  avails  or  pro- 
ceeds of  the  sale  of  the  bonds  so  Issued  un- 
der and  by  virtue  of  the  provisions  of  Act 
No.  25  of  1908  ever  went  Into  the  custody  or 
possession  of  the  State  Treasure  of  Louisi- 
ana, or  tliat  it  was  ever  contemplated  that 
It  should  go  Into  his  custody  or  possession. 
That  the  same  Legislature  of  the  year  1906 
that  authorised  respondent  to  Issue  bonds 


under  provisions  of  Act  25  of  ttiat  year,  pass- 
ed Act  No.  282,  p.  414,  of  the  Sessions  Acta 
of  1908  amending  Act  No.  23  of  1907,  above 
referred  to,  to  the  extoit  (Udy  of  making 
obligatory  upcm  reqxmdent  as  one  of  said 
public  boards  therein  referred  to,  to  make 
deposits  of  such  funds  not  in  the  possenion 
or  under  the  control  of  tiie  State  Treasorer 
weekly  in  the  fiscal  agent  or  depositary  se- 
lected by  respondent  under  and  by  virtue  of 
the  terms  of  Act  No.  23  of  1907,  and  there- 
by established  contemporaneously  exposition 
of  said  Act  No.  23  of  1907,  and  wrote  it  In- 
to Act  Na  25  Of  1908,  authorising  the  afore- 
said bond  Issue. 

Respondent  specially  denied  that  tiiere  was 
anything  In  Act  No.  03  of  1890  creating  re- 
spondent, or  any  other  law  which  provides 
that  any  funds  arlsli^  from  the  sale  of 
bonds  should  he  deposited  with  the  State 
Treasurer;  but  on  the  contrary,  it  averred r 
That  section  6  of  Act  No;  93  of  1890  specially 
and  clearly  provides  that  only  the  funds 
arising  from  the  district  levee  tax  of  one  mill 
authorised  to  be  Issued  under  and  virtue 
of  said  section  shall  be  collected  by  the  state 
tax  collector  of  this  parish  In  the  some  man- 
ner as  state  taxes  were  collected,  and  that 
said  state  tax  collector  was  directed  to  col- 
lect and  transmit  the  funds  arising  there- 
from to  the  State  Treasurer.  Tliat  said 
section  6  was  qieclflc  only  as  to  tbB  funds 
arlstaig  from  said  tax,  and  referred  to  no 
other  funds,  and  that  the  application  of  Act 
No.  24  of  1907  alleged  by  relator  to  concern 
funds  of  respondent  bokrd  sufficient  In  amount 
to  only  meet  Ite  current  expenses  and  lia- 
bilities was  Justified  neither  by  the  phrase- 
ology of  Act  No.  03  of  1890,  Act  No.  23  of 
1907,  nor  Act  No.  25  of  1906. 

That  the  purpose  of  Act  No.  23  of  1907  was 
to  provide  an  additional  fund  arising  from 
the  Interest  on  de[K>slt  to  be  attributable  to 
and  appropriated  directly  by  the  various 
public  boards  therein  referred  to,  In  order 
that  said  Interest  so  obtained  might  be  ex- 
pended In  the  prosecution  of  the  public  work 
enjoined  vpoa  respondent  board  u  one  of 
said  boards  referred  to  in  said  act  That  It 
was  contemplated  that  said  funds,  as  stated 
in  said  act,  "belonged  to  and  were  received 
by"  respmdmt  board  and  not  to  be  held 
within  the  custody  or  possession  of  the  State 
Treasurer,  in  order  that  respondent  board 
might  have  the  advantage  of  the  Interest 
so  obtained  which  oUterwise  will  be  deposited 
at  the  capital  of  the  state  of  Louisiana  and 
be  subjected  to  the  control  of  the  State 
Board  of  Liquidation.  That  the  Interest  so. 
earned  would  go  to  the  general  credit  of  the 
state  of  Lonlslana.  and  thus  be  lost  for 
availability  to  the  purposes  of  re^ndent 
board.  That  this  was  not  the  intention  of 
the  Leglslatore  In  the  passage  of  Act  No. 
23  of  1907  or  Act  No.  25  of  1908,  and  would 
In  a  large  measure  de>«at  the  very  puipoaeft 
of  the  act. 
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That  aald  Act  No.  23  of  1907  repealed  all 
othw  acts  fm  tiie  same  Bnbject-matter  In 
ctmfllct  therewith  and  was  the  latest  l^lela- 
Uon  Qpra  the  subject  That  respondoit  in 
fiew  thereof  complied  with  its  requirements 
In  word  and  tenor,  and  Its  action  thereonder 
was  legal  and  binding  and  sbonld  be  so  de- 
creed. 

In  view  of  the  premises  respondent  prayed 
that  the  alternative  writs  of  mandamus  here- 
in sued  for  be  discharged,  and  that  this  hon- 
orable court  do  decree  that  the  proceedings 
taken  by  respondent  board  under  the  pro- 
vlrioDS  of  Act  No.  28  of  1907,  and  the  no- 
tarial contract  entered  Into  between  re- 
spondent and  said  Interstate  Trust  &  Rank- 
ing Company,  on  the  6th  day  of  March,  1009, 
before  Edward  P.  Cousin,  notary  public,  be 
confirmed,  ratified,  and  upheld,  and  that  re- 
spondeDt  be  hence  dismissed  with  Its  costs, 
and  as  in  dnty  bound  It  erer  prayed. 

The  Interstate  Trust  &  Banking  Company 
interrened  in  the  case.  In  Its  petition  of 
intervention  It  alleged:  That  It  was  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Louisiana,  regulating  the  organiza- 
tion of  corporations  for  the  purpose  of  con- 
ducting the  business  of  banking,  and  Is  and 
has  been  for  many  years  conducting  a  gen- 
eral banking  business  with  Its  office  and 
domicile  in  the  cHy  of  New  Orleans.  That 
dnrlng  the  month  of  February,  1909,  the  de- 
fendant in  this  case,  the  Board  of  Levee 
Commissioners  of  the  Orleans  Levee  District, 
a  body  politic  with  corporate  [Kiwers  created 
under  the  terms  of  Act  No.  93  of  the  General 
Assembly  of  the  State  of  Louisiana  for  the 
year  1690,  and  by  said  act  charged  with  the 
coDBtmction,  repair,  control,  and  maintenance 
of  all  levees  In  the  Orleans  levee  district 
said  district  comprising  the  whole  of  the 
parish  of  Orleans,  advertised  for  bids  from 
banks  in  the  city  of  New  Orleans  to  become 
the  fiscal  agent  of  said  board  for  the  year 
succeeding  March  1,  1009;  said  advertise- 
ment having  been  made  In  pursuance  of  and 
in  accordance  with  Act  No.  23  of  the  Extra 
Session  of  the  State  of  Louisiana  for  the 
year  1907. 

That  the  said  advertisement  Invited  pro- 
posals from  the  various  banks  of  the  city  as 
to  the  rate  of  InterMt  they  would  pay  dur- 
ing the  stipulated  term  upon  the  dally  bal- 
ances which  might  stand  to  the  credit  of  the 
said  board  dnrlng  said  term,  In  consideration 
of  receiving  the  deposit  during  the  said  term 
of  ail  of  the  funds  of  which  said  defendant  had 
the  management  and  control,  and  stipulated 
that  the  successful  bidder  should  execute  a 
bond  in  favor  of  said  defendant  In  accord- 
ance with  the  provisions  of  said  act  in  the 
sum  of  $100,000;'  the  said  defendant  special- 
ly reserving  the  right  to  reject  any  and  all 
bids.  That  In  response  to  said  advertise- 
ment intervener  submitted  a  bid  for  said 
deposit,  by  the  terms  of  which  It  offered 
and  pn^Kised  to  pay  interest  at  the  rate  of 


3i/i6  per  c»it.  per  annum  on  the  dally  bal- 
ances of  said  defendant  and  otherwise  to 
comply  with  fh%  terms  and  conditions  of 
said  advertisemoit. 

That,  interrraer's  said  bid  being  the  l>eet 
submitted,  the  same  was  at  a  special  meet- 
ing of  said  defendant  board  held  on  the  Ist 
day  of  March,  1909,  duly  accepted,  and  In- 
tervener was  on  the  same  day  notified  In 
writing  of  said  acceptance  by  said  defend- 
ant acting  through  its  president,  Jules  C 
Keonlg. 

That  Intervener  thereupon  arranged  with 
the  Fidelity  &  Deposit  Company  of  Mary- 
land, a  corporation  duly  authorized  to  con- 
duct in  this  state  the  business  of  signing 
bonds  as  surety.  In  consideration  of  a  pre- 
mium of  J500,  to  be  paid  by  intervener,  to 
sign  as  surety  for  intervener  the  bond  for 
$100,000  in  favor  of  the  defendant  required 
under  the  terms  of  the  advertisement  here- 
inabove referred  to  and  Act  No.  23  of  the 
Extra  Session  of  the  General  Assembly  of 
the  State  of  Louisiana  for  the  year  1907. 

That  thereafter,  to  wit,  on  the  Gth  day  of 
March,  1909,  In  confirmation  of  intervener's 
bid  and  Its  acceptance  by  the  defendant  as 
aforesaid,  there  was  executed  before  Ed- 
ward P.  Cousin,  notary,  a  formal  contract 
by  and  between  the  said  defendant  inter- 
vener and  the  Fidelity  &  Deposit  Company 
of  Maryland,  by  the  terms  of  which,  In  con- 
sideration of  the  obligation  assumed  by  in- 
tervener to  accept  the  fiscal  agency  of  said 
defendant  and  to  pay  to  said  defendant  in- 
terest on  Its  dally  balances  at  the  rate  of 
3Vi  •  per  cent,  per  annnm,  and  of  tlie  agree- 
ment by  said  Fidelity  6t  Deposit  Company  of 
Maryland  to  bind  and  obligate  Itself  unto 
the  said  defendant  in  the  sum  of  $100,000 
as  surety  of  Intervener  for  the  safe-keeping 
and  return  of  such  deposits  as  might  l>e 
made  with  intervener  by  said  defendant,  and 
for  the  payment  of  Interest  thereon  as  here* 
Inabove  set  forth,  said  defendant  did  con- 
stitute and  appoint  intervener  its  fiscal  agent 
for  the  year  succeeding  March  1,  1900,  and 
did  agree  that  as  such  fiscal  agent  Inter- 
vener should  be  entitled  to  tbe  deposit  of  all 
the  funds  of  said  defendant  during  said 
term. 

That  prior  to  the  making  of  the  said  con- 
tract with  intervener  the  defendant  had 
been  authorized  by  the  terms  of  Act  No. 
25  of  the  General  Assembly  of  the  State  of 
Louisiana  for  the  year  1908  to  make  and 
Issue  under  the  terms  and  conditions  lu 
said  act  provided  bonds  in  an  amount  not 
exceeding  $3,000,000.  That  said  defendiint 
was  by  the  terms  of  said  act  further  au- 
thorized to  exchange  for  the  then  outstand- 
ing bonds  of  said  defendant  on  a  basis  of 
par  and  accrued  Interest  so  many  of  said 
new  bonds  as  might  be  required  for  such 
purpose,  and  the  balance  of  said  bonds  said 
defendant  was  authorized  to  sell  at  not  less 
than  par  and  accrued  Interest,  and  the  said 
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defendant  -was  aatliorlsed  to  expend  tbe 
proceeds  of  tbe  sale  of  said  bonds  for  the 
retirement  by  payment  of  certificates  Isaned 
for  property  prerlonsly  appropriated  for 
leree  purposes  for  tbe  pnrcbase  of  property 
necessary  for  sui^  purpose  and  for  enlarg- 
ing and  strengthening  the  levee  system  In 
said  Orleans  ievee  district 

That,  acting  nnder  tlie  authority  of  and 
pursuant  to  said  Act  No.  25  of  1908,  said 
defendant  bad,  at  the  time  the  contract  with 
Intervener  aforesaid  was  made,  sold  bonds 
to  the  amount  of  $2,766,000.  That  of  this 
amount  $2,00(^000  had  been  delivered,  and 
the  proceeds  of  the  sale  thereof  received  by 
said  defendant,  and  that  tbe  proceeds  of 
the  balance  of  said  bonds  will  be  received 
by  said  defendant  on  or  about  the  1st  of  Hay, 
1009. 

That  in  accordance  with  the  terms  and 
conditions  of  its  contract  of  March  Hth, 
aforesaid,  with  Intervener,  said  defendant 
immediately  thereafter  deposited  with  In- 
tervener the  balance  of  the  proceeds  of  the 
sale  of  said  bonds  which  then  remained  un- 
expended in  defendant's  possession  and  cm- 
trol,  and  of  tlie  deposit  so  made  there  tbCT 
remained  with  Intervener  on  deposit  in  ac- 
cordance with,  the  terms  of  the  said  contract 
the  sum  of  $261,023^  as  alleged  in  the  peti- 
tion of  relator  herein. 

Intervene  specially  d^led  that 'it  was 
the  duty  of  the  defendant,  as  alleged  by  re- 
lato*  in  his  petition,  to  deposit  in  tiie  state 
treasury  said  fund,  or  any  funds  which 
may  hereaftw  eomB  into  Its  possession  as 
tbe  proceeds  of  the  sale  of  bonds  not  yet 
paid  for,  or  that  relator  was  entitled  to  tbe 
mandamus  applied  for,  In  this  case,  but 
averred,  on  the  contrary,  that  It  was  the 
dnty  of  defendant  as  to  said  fund  and  as 
to  the  fund  which  will  hweafter  be  re- 
ceived by  it  as  the  proceeds  of  the  sale  of 
bonds  not  yet  paid  for  to  deposit  the  same 
with  intervener  as  Its  fiscal  agent  duly  se- 
lected as  aforesaid  in  accordance  with  tbe 
terms  of  Act  No.  23  of  the  Elztra  Session  of 
1907. 

Intervener  further  averred  that,  if  this 
honorable  court  should  grant  tbe  relief  pray- 
ed for  by  relator  herein,  It  would  constitute 
a  violation  a^d  an  Impairment  of  Interven- 
er's contract  with  tbe  defendant  made  upon 
a  valid  consideration  and  under  express 
sanction  of  law,  to  Intervener's  great  loss 
and  Injury. 

In  view  of  the  premises,  Intervener  pray- 
ed for  leave  to  file  this  petition  of  In- 
tervention, that  the  relator  and  the  defend* 
ant  be  cited  In  accordance  with  law  to  an- 
swer same,  and  that  after  due  proceedings 
there  be  Judgment  rendered  In  Intervener's 
favor  and  against  the  relator,  rejecting  rela- 
tor's demand  and  dismissing  l)is  snlt,  with 
costs.  Intervener  further  prayed  for  all 
such  general  and  equitable  relief  as  it  may 
be  entitled  to  in  tbe  premises. 


The  plalntilEs  answered  the  petition  of  In- 
tervention pleadhig  first  a  graieral  daiial. 
Further  answering,  It  admitted:  That  Uiter- 
vener  was  a  corporation  fully  organlied  un- 
der the  laws  of  this  state  for  the  purpose  of 
conducting  the  Imsiness  of  banking;  that  it 
had  Ite  office  and  domicile  In  the  city  of  New 
Orleans;  that  during  the  month  of  Fel>- 
ruary,  1009,  defendant,  the  Board  of  Levee 
Commissioners  of  die  Orleans  Levee  Dis- 
trict, advertised  for  bids  from  banks  in  the 
clt7  of  New  Orleans  to  Become  the  fiscal 
agent  of  said  Orleans  levee  board  for  the 
year  succeeding  the  Ist  of  Uardi,  1009;  that 
said  advertisement  Invited  proposals  from 
said  various  banks  of  the  city  of  New  Or- 
leans OS  to  the  rate  of  Interest  to  be  paid 
them  during  a  stipulated  term  upon  daily 
balances  to  the  credit  of  said  board  in  con- 
sideration of  receiving  tbe  deposit  during 
the  said  term  of  all  of  tbe  funds  belonging 
to  said  Orleans  levee  board  and  of  which  it 
had  the  management  and  control,  and  pro- 
vided that  the  successful  blddtt  should  ex- 
ecute a  Ixmd  in  favor  of  defendant  In  the 
sum  of  $10(MN)0,  Willi  the  reservation  of  the 
r^ht  to  reject  any  and  all  bids,  and  that  in- 
tervener submitted  a  bid  for  said  deposit 
and  offered  to  pay  interest  thereon  at  the 
rate  of  Si/n  per  cent  per  annum  on  the  dal- 
ly balances  of  defendant  on  deposit  with  in- 
tervener ;  tliat  Intervener's  bid  was  accepted 
by  the  Orleans  levee  board,  and  thereupon 
Intervener  arranged  with  the  Fidelity  &  De- 
posit Company  of  Maryland  as  surety  In  a 
bond  for  the  sum  of  $100,000  in  favor  of  de- 
fendant under  tbe  terms  of  tbe  advertise- 
ment heretofrae  referred  to;  and  that  there- 
after a  contract  was  entered  Into  between 
defendant  Intervener  and  the  said  Fidelity 
&  Deposit  Company  of  Maryland,  whereby, 
in  consideration  of  the  obligation  assumed  by 
intervener  to  accept  the  fiscal  agency  of  de- 
fendant and  to  pay  to  defendant  Interest  on 
Its  dally  balances  at  tbe  rate  of  3Vi«  per 
cent,  per  annum  and  of  the  agreement  on  the 
part  of  the  ii^dellty  &  Deposit  Company  of 
Maryland  to  obligate  itself,  as  above  stated, 
In  the  sum  of  $100,000  as  surety  of  Interven- 
er, for  such  deposits  as  might  be  made  with 
Intervener  by  the  defendant,  as  well  as  for 
the  payment  of  Interest  thereon,  defendant 
did  appoint  Intervener  its  fiscal  agent  for  the 
year  succeeding  March  1, 1009,  and  did  agree 
that  intervener  as  such  fiscal  agent  sbonld  be 
entitled  to  the  deposit  of  all  funds  belonging 
to  tbe  Orleans  levee  board  during  said  term.  ' 
But  It  denied  that  any  of  said  acts  and  do- 
ings, whether  on  the  part  of  defendant  or  of 
intervener,  or  of  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  were  made  or  done  under 
any  authority  of  law.  It  especially  denied 
that  the  same  were  had  or  done  In  compli- 
ance with  the  provisions  of  Act  No.  23  of  the 
Extra  Session  of  the  General  Assembly  of 
tbe  State  of  Louisiana  for  tbe  year  1007. 
Further  answering  the  petition  of  Interven- 
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Hon,  It  averred:  That  defendant,  the  Or- 
leans levee  board,  had  been  authorized 
Act  No.  25  of  the  General  Assembly  of  the 
State  of  Louisiana  for  the  year  1908  to  make 
and  Issue,  imder  the  terms  and  conditions  of 
said  act  provided,  bonds  In  an  amount  not 
exceeding  $3,000,000;  that  defendant  was,  by 
the  terms  of  said  act,  also  authorized  to  ex- 
change for  the  then  outstanding  bonds  of 
said  defendant,  on  a  basis  of  par  and  ac- 
crued interest,  and  to  use  the  proceeds  of  the 
sale  of  said  bonds  for  the  retirement  by  pay- 
ment of  certificates  issued  for  property  pre* 
Tiously  appropriated  for  levee  purjjwses,  for 
the  purchase  of  property  necessary  for  such 
puzpoae,  and  for  enlarging  and  strengthoi- 
ing  tlie  leree  system  in  said  Orleans  levee 
district:  that  defendant  has  sold  bonds  to 
the  amount  of  $2,766,000^  of  which  amount 
$2,000,000  of  bonds  had  already  been  deliv- 
ered and  the  proceeds  of  the  sale  thereof  re- 
ceived by  defendant;  and  that  the  proceeds 
of  the  sale  of  the  balance  of  said  bonds 
wonld  be  received  by  defendant  on  or  about 
the  1st  of  May,  190&  It  admitted  that  de- 
fendant had  deposited  with  Intervener  the 
balance  of  the  proceeds  of  the  sale  of  bonds 
aforesaid  which  remained  unexpended  In  de- 
fendant's possession  and  control,  and  that,  of 
the  deposit  so  made,  there  was  then  on  de- 
posit with  Intervener  the  sum  of  $261,023.36. 

In  view  of  the  premises  it  prayed  that  the 
demand  contained  In  the  petition  of  interven- 
tion herein  be  rejected,  and  that  said  petl- 
tlcfa  be  dismissed  at  intervener's  cost. 

The  defendant  answered  the  petition  of  in- 
tervener. It  admitted  the  allegations  and 
facta  therein  contained,  and  reiterated  the  al- 
legations It  had  made  in  its  answer  to  the 
original  petition  In  the  case.  It  reiterated 
tbe  prayer  In  that  answer  contained. 

The  district  court  rendered  judgment  mak- 
ing peremptory  the  alternative  writ  which 
had  Issued  In  the  case,  and  rendered  Judg- 
ment in  favor  of  tbe  state  of  Louisiana  and 
against  the  Intervener,  the  Interstate  Trust 
&  Banking  'Company,  and  the  defendant,  the 
Board  of  Levee  Commissioners  of  the  Or- 
leans Levee  District,  comma-nding  said  Board 
of  Levee  Commissioners  of  the  Orleans  Levee 
District  to  immediately  transfer  and  pay  In- 
to the  state  treasury  the  proceeds  of  the 
sale  of  the  bonds  issued  and  sold  by  said, 
board  under  the  terms  of  Act  No.  25  of  1908, 
as  well  as  all  other  moneys  belonging  to  said 
board  and  for  costs. 

In  the  brief  filed  on  behalf  of  the  state, 
the  Attorn^  General  says: 

"The  only  gaeetion  submitted  to  this  court 
is  whether  the  proceeds  arising  from  the  sales 
of  certain  bonds  issued  br  the  defendant  under 
Act  No.  25  of  1906  should  be  deposited  in  tbe 
state  treasury,  or  whether  the  same  may  be 
deposited  with  the  Interstate  Trust  &  Baukiug 
CompaDy,  a  bank  selected  by  the  defendant  for 
the  deposit  of  those  funds  under  the  authority 
which  it  claims  to  have  by  virtue  of  the  pro- 
vision of  Act  Mo.  23  (tf  the  Extra  Session  of 


tbe  General  Assembly  of  the  state  approved 

December  8,  1907." 

The  position  of  the  state  Is  that  the  levee 
district  is  a  mere  agency  or  Instrumental!^ 
of  the  state,  the  Board  of  Commissioners 
thereof  mere  agents  of  the  state,  and  all  mon- 
ey collected  by  that  board  from  whatever 
source  under  legislative  authority  is  money 
of  the  state  which  should  be  deposited  with 
the  State  Treasurer  unleaa  otherwise  spe- 
cially provided.  Fisher  v.  Steele,  Auditor,  & 
Burke,  Treasurer,  38  La.  Ann.  447,  1  South. 
882. 

Tbe  defendant  board  was  organized  under 
Act  No.  93  of  1890.  No  revenue  was  con- 
templated for  said  board  except  the  proceeds 
of  a  one-mill  tax  which  the  law  authorized 
and  provided  should  be  collected  by  the  state 
tax  collector  and  by  that  officer  transmitted 
to  the  State  Treasurer.  The  funds  which 
pass  .from  the  state  tax  collectors  Into  the 
state  treasury  are  not  Involved  in  tbls  liti- 
gation. It  Is  conceded  that  these  taxes  are 
properly  on  deposit  with  the  state  fiscal  agen- 
cy. The  state  tax  collector  was  directed  to 
settle  with  the  State  Auditor  and  State 
Treasurer  as  a  separate  fund  account  to  the 
credit  of  the  Board  of  Commissioners  of  the 
Orleans  Levee  District 

There  was  no  authority  to  be  iSonnd  in  any 
act  of  the  Legislature  for  the  Issuing  of 
braids  that  district,  until,  by  section  l  of 
Act  No.  116  of  1898,  It  was  authorized  to  Is- 
sue braids  to  tbe  amount  of  $9,000  iMiyable  In 
16  years  from  tlie  date  of  their  issuance  and 
bearing  interest  at  a  rate  not  exceeding  Q 
per  c«it  per  annum  fr-im  date  to  be  repre- 
sented by  coupons  atteched  to  said  bonds  pay- 
able semiannually  at  the  office  of  the  Stete 
Treasurer, 

The  next  act  of  the  General  Assembly 
which  authorized  tbe  Issuing  of  bonds  by  the 
board  was  Act  No,  25  of  1908,  which  author- 
ized the  Issuance  of  bonds  to  the  amount  of 
$3,000,000,  the  interest  thereon  payable  semi- 
annually at  the  office  of  tbe  State  Treasurer. 

Tbe  Extra  Session  of  the  General  Assembly 
held  in  the  year  1007  enacted  Act  No.  28,  en- 
titled: 

"An  act  providing  for  the  deposit  of  the  pub- 
lic funds  the  interest  to  be  paid  thereon  the 
securitr  to  be  given  therefor  the  realization  up- 
on such  security  In  case  of  the  failure  of  a 
depositary  and  providing  penalties  for  the  vio- 
lation of  the  act." 

By  Its  first  section  It  was  provided  in  the 
act: 

"That  all  funds  of  the  state  of  Louisiana  and 
of  ell  parishes  and  municipalities  tliereof  and 
of  all  public  boards,  commissious  and  bodies 
created  by  or  under  the  authority  of  the  state 
or  au,y  parish  or  municipality  thereof  shall  be 
deposited  iu  the  fiscal  agency  or  agencies  here- 
after mentioned  which  deposits  shall  he  made 
in  the  name  of  the  state  or  of  the  parish,  mu- 
nicipality, board,  commissionen  or  body  having 
by  law  the  custody  of  the  BBm&" 
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By  the  second  section  It  was  proTlded  tbat 
the  fiscal  agency  or  agencies  wltb  whom  sudi 
funds  shall  be  deposited  shall  be  a  bank  or 
banks  chartered  under  the  laws  of  the  state 
of  Louisiana,  or  of  the  United  States,  and 
domiciled  In  the  state  offerlii«  the  behest 
rate  of  Interest  consistent  wltii  the  safety  of 
such  funds  upon  the  dally  balances  of  the 
deposits  80  to  be  made,  and  giving  satlsQic- 
tory  security  hereinafter  mentioned.  Such 
fiscal  agency  or  agencies  shall  be  selected  as 
follows: 

(1)  As  to  funds  belonging  to  or  received  on 
behalf  of  the  state,  whether  by  the  State 
Treasurer  or  any  sherUf  or  tax  collector,  the 
board  of  liquidation  of  the  state  debt  shall 
biennially  for  30  days,  beginning  on  the  first 
Monday  of  March,  1908,  advertise  In  the  of- 
ficial Journal  published  In  the  dtles  of  New 
Orleans,  Baton  Bouge,  Shreveport,  Alexan- 
dria. Monroe,  lAfce  Charl«s,  and  New  Iberia 
as  to  funds  received  by  and  In  the  hands  of 
sheriffs  and  tax  collectors.  Said  board  shall 
advertise  for  a  like  period  In  the  same  man- 
ner In  one  newspaper  published  in  the  parish 
where  such  collective  officer  exercises  bis 
office,  giving  notice  of  the  time 'and  place  of 
the  lettli^  out  of  the  state's  deposits,  the 
amount  of  security  required,  and  inviting 
baulks  to  bid  for  the  custody  thereof ;  provid- 
ed that  as  to  the  funds  In  the  hands  of  the 
State  Treasurer  s^  advertisements  shall 
be  first  made  90  days  prior  to  the  expiration 
of  the  present  contract  with  the  fiscal  agen- 
cies of  the  stat^  and  the  first  lettii^  shall 
be  for  a  period  explrli^;  April,  1910. 

Should  there  be  but  one  bank  in  any  parish 
authorised  hereunder  to  bid  for  the  funds  re- 
ceived or  in  the  hands  of  any  sheriff  or  tax 
collector,  said  board  is  authorized  to  Invite 
bids  also  from  banks  in  contiguous  parishes 
when,  in  their  Judgment  deemed  proper ;  oth- 
erwise bidders  shall  be  limited  to  banks  dom- 
iciled in  said  parish.  As  soon  as  possible 
after  the  expiration  of  the  t^^s  of  adver- 
tisement herein  fixed  shall  have  expired,  said 
board  shall  meet  at  the  capltol  and  publicly 
open  bids  and  make  awards  of  said  deposits 
as  herein  required.  - 

(2)  As  to  funds  belonging  to  or  received  In 
behalf  of  any  parish  or  municipality  of  this 
state,  the  police  Jury  or  the  municipal  coun- 
cil shall  at  the  same  time.  In  the  same  man- 
ner, and  under  the  same  regulations  and  pen- 
alties as  are  provided  for  the  control  of  the 
board  of  liquidation  of  the  state  debt  In  ref- 
erence to  funds  received  by  and  In  the  hands 
of  sheriffs  or  tex  collectors,  advertise  and 
let  such  funds;  provided  that  said  adver- 
tisement shall  be  for  a  period  of  15  days. 

(3)  As  to  funds  belonging  to  or  received  by 
auy  public  board,  commiasloa,  or  body  cre- 
ated by  any  special  or  general  act  of  the  Gen- 
eral Assembly  of  the  state,  not  held  In  the 
custody  or  possession  of  the  State  Treasurer, 
such  board,  commission,  or  body  sball  ad- 
vertlae  and  let  the  depmit  to  the  bunk  or 


banks  domiciled  wlthla  fha  territorial  Juris* 
diction  of  audi  board,  conunlsBlon,  or  body, 
or,  in  case  mich  Jurisdiction  does  not  extend 
over  an  even  parish,  then  to  mny  bank  in  the 
parish  in  the  nme  manner,  at  the  same  time, 
and  ToAec  the  auae  regiOatlmiB  and  p&i- 
altiaa  sb  are  prescilbed  herein  for  funds  of 
parishes  and  munidpaUtles. 

By  section  S  it  Is  provided  ttiat  in  case  It 
should  become  necessai?  for  the  state  to  ob- 
tain advantages  of  money,  or  for  any  of  the 
other  authorities  to  borrow  mon^  in  cases 
perndtted  by  law,  the  bank  or  banks  awarded 
the  contract  as  fiscal  agent  or  agoits  shall 
advance  the  same  at  a  rate  of  tntnest  no 
greater  thav  that  allowed  on  the  said  de- 
posit; provided'  the  amount  so  advanced 
Shall  not  exceed  the  amount  on  deposit  to 
Qie  credit  of  the  state  or  such  authority. 

Section  9:  Wherever  any  existing  law 
or  laws  the  deposit  of  the  funds  of  any 
municipality,  board,  commission,  or  body, 
with  any  bank  or  banks  paytog  Uie  highest 
rate  of  Interrat  consistent  with  the  safety 
of  such  funds,  and  giving  security  therefor, 
is  iffovlded  for,  such  law  or  laws  sball  re- 
main in  full  force  and  effect  and  not  be  re- 
pealed or  Impaired  thereoy.  Nor  shall  any 
existing  contracts  made  in  pursuance  of  any 
such  law  or  lavra  be  affected  or  impaired 
hereby.  Except  as  in  this  section  provided 
all  laws  or  parts  of  laws  in  conflict  herewith 
are  hereby  repealed.  Section  10:  This  act 
shall  take  effect  on  and  after  the  Ist  day  of 
March,  1908. 

By  Act  No.  282,  p.  414,  of  1908.  the  first  sec- 
tion of  Act  No.  23  of  the  Extra  Session  of 
1907  was  amended  and  re-enacted  so  as  to 
read  that: 

"All  funds  of  the  state  of  Louisiana  and  of 
ail  parisIieB,  municijgalitieB  ttiereof  and  all  pub- 
lic boards,  commiaaioDS  and  bodies  created  by 
or  under  the  authority  of  the  state  or  anv  mu- 
nicipality thereof  shall  be  deposited  weekly  in 
the  fiscal  agency  or  agencies  hereinafter  men- 
tioned. Such  deposit  shall  be  made  in  the 
name  of  the  state  or  of  the  parish,  mnniclpali- 
ty,  board,  commissions  or  body  having  by  law 
the  custody  of  the  same." 

On  the  trial  of  the  case  it  was  admitted  by 
all  parties  that  all  of  the  allegations  of  fact 
made  In  the  petition  of  the  relator  In  the 
case,  in  the  petition  of  intervention  of  the 
Interstate  Trust  &  Banking  Company,  and  In 
the  answer  filed  by  the  Board  of  Commission- 
ers of  the  Orleans  Levee  District,  and  the 
answei^  to  the  intervention,  are  true.  It  Is 
urged  on  t>ehalf  of  the  state:  That  by  sec- 
tion 27G9  of  the  Revised  Stetutes  all  mon- 
eys of  the  state  should  be  deposited  with  the 
State  Treasurer,  who  Is  bound  to  receive 
and  safely  keep  all  the  moneys  of  the  atete 
not  expressly  required  by  law  to  be  received 
by  some  other  person. 

That  levee  boards  have  no  other  treasurer 
than  the  State  Treasurer,  and  all  of  their  ob- 
ligations are  paid  directly  by  the  state  treas- 
ury, through  the  Stete  Treasure,  thi'ongh 
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tbe  State  Auditor,  whose  duty  It  1b  by  secUon 
176  of  tbe  ReTlsed  Statutes  to  audit,  adjust, 
and  settle  all  claims  against  tbe  state  pay- 
able out  of  the  treasury.  That  the  State 
Auditor  by  Act  No.  117.  p.  180,  of  18S8>  was 
given  additional  compensation  of  f2,400  for 
auditing  and  Keeping  the  accounts  of  tbe 
TariouB  levee  boards  of  the  state  through 
warrants  drawn  by  him  on  the  State  Trea»- 
nrer. 

That  the  Orleans  levee  board  is  not  en- 
titled to  select  a  fiscal  agent  under  the  pro- 
visions of  Act  Mo.  23  of  the  Extra  Session 
of  1907: 

(1)  Because  it  has  not  tbe  custody  of  their 
funds. 

(2)  Because  such  funds  are  recelTed  on 
behalf  of  the  state  by  the  State  Treasurer. 

(3)  Because  the  public  boards  of  the  state 
are  only  entitled  to  make  deiMslts  with  the 
fiscal  agents  of  their  own  selection  where  tbe 
funds  to  be  deposited  are  not  held  In  the 
custody  or  possession  of  the  State  Treasurer. 

Tbe  relator  relies  very  much  upon  the  fact 
that  all  the  levee  boards  (about  15  In  num- 
ber) have  Issued  bonds,  and,  with  the  ezcep> 
tlon  of  the  Orleans  levee  board,  the  proceeds 
of  the  same  have  been  paid  over  to  tbe 
State  Treasurer.  Tbe  Attorney  General  says 
that  about  one-half  of  these  16  boards  were 
In  the  act  creating  them  directed  to  deposit 
all  of  their  funds  with  tbe  State  Treasurer, 
and  have  done  so,  while  tbe  otbers,  though 
not  directed  to  deposit  their  funds  with  the 
treasurer,  have  none  the  less  done  so. 

He  admits  that  the  act  does  not  specially 
declare  that  the  proceeds  arising  from  the 
Bales  of  the  bonds  authorized  by  the  act  shall 
be  deposited  with  the  State  Treasurer,  but 
contends  that  when  it  is  thoroughly  analyzed, 
and  the  duties  therein  Imposed  upon  the  State 
Treasurer  are  considered,  and  due  weight  giv- 
en to  the  fact  that  by  Act  No.  93  of  1890  the 
State  Treasurer  Is  made  the  treasurer  of  the 
Orleans  levee  district  for  tbe  purposes  therein 
named,  no  other  reasonable  conclusion  can  be 
reached  but  that  he  is  by  virtue  of  his  ofllce 
as  State  Treasurer  the  treasurer  and  custo- 
dian of  an  tbe  funds  arising  from  whatever 
source  belonghig  to  tbe  levee  district 

Tbe  defendant,  on  the  other  hand,  contends: 
That  the  Orleans  levee  district  board  has 
only  been  authorized  by  the  Legislature  twice 
to  Issue,  first  by  Act  No.  116  of  1803.  when 
a  $500,000  issue  was  provided  for.  and,  sec- 
ondly, Act  No.  2S  of  19(^  That  so  far  as 
the  proceeds  of  the  first  bond  Issue  were 
concerned  same  were  collected  by  tbe  board, 
used  and  paid  out  by  It,  and  no  requisition 
for  their  custody  was  ever  made  by  ^e  State 
Treasurer  or  other  executive  officer  during 
the  11  years  tbat  tbe  Orleans  levee  bonds 
were  outstanding. 

That  the  difference  in  tbe  character  of  the 
two  funds,  the  proceeds  of  the  taxes,  on  the 
one  hand,  ard  tbe  proceeds  derived  from  the' 
•ale-  of  bonds,  on  the  other,  la  mailed  and 
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was  clearly  recognized  by  the  Legislature  it- 
self under  the  very  terms  of  Act  No.  23  of 
1007.  In  tbe  fbrmer  case,  a  certain  fund  Is 
derived  from  taxation,  and  the  proceeds  are 
collected  by  an  independent  state  official,  tbe 
state  tax  collector,  who  without  the  Inter- 
vention of  the  board  transmits  the  same  to 
the  state  treasury.  In.  no  sense  are  those 
funds  "belonging  to*'  or  "received  by"  the 
def^dant  board  within  the  phraseology  of 
Act  No.  23  of  1907,  while  In  tbe  latter  case 
tbe  amount  of  funds  are  collected  pbyslcally 
by  and  actually  belong  to  "and  are  received 
by"  the  defendant  board  within  the  phraae- 
ology  of  Act  No.  23  of  1907. 

Nowhere  in  Act  No.  116  of  1898  is  any 
provision  found  directing  either  the  deposit 
of  the  funds  derived  from  the  bonds  with  the 
State  Treasurer,  nor  any  method  of  with* 
drawal  of  the  deposit  that  could  he  Inferred 
from  any  other  law.  The  same  is  also  true  of 
the  terms  of  Act  No.  25  of  1908,  authorizing 
the  recent  issue.  Act  No.  23  of  the  Extra  Ses- 
sion of  1907  was  passed  In  pursuance  of  one 
of  the  special  calls  for  the  said  Extra  Session 
of  1007.  Its  purpose,  broadly  stated,  was  to 
provide  additional  revenue  In  tbe  shape  of 
interest  on  public  funds  appertaining  to  pub- 
lic agencies  having  the  custody  and  control 
of  such  funds  and  for  the  benefit  of  thb 
people  within  the  territorial  Jurisdiction  of 
such  board  and  In  aid  of  the  objects  and 
purposes  with  which  such  board  was  Intrust- 
ed. The  act  was  tbe  Indirect  result  of  tbe 
cases  of  Board  of  Liquidation  of  the  City 
Debt  V.  Brlede,  117  La.  183.  41  South.  487, 
and  its  sequel  City  of  New  Orleans  v.  Board 
of  LiquldaUon  118  La.  543,  43  South.  157, 
to  which  further  reference  is  made  below- 
It  la  conceded  tbat  all  public  funds  tbat 
go  Into  the  state  treasury  are  let  out  at 
Interest  by  the  state  board  of  liquidation,  hut 
tbe  Interest  so  derived  goes  to  the  general 
credit  of  the  state,  and  Is  lost  to  the  pub- 
lic agency  transmitting  the  funds.  In  the 
present  case  tbe  difference  in  interest  lost  to 
tbe  people  of  tbe  city  would  be  in  excess  of 
$1,100  per  month. 

We  do  not  attach  any  particular  weight 
to  the  fact  that  prior  to  the  act  of  1907  the 
levee  boards  made  use;  of  the  State  Auditor 
and  State  Treasurer  for  the  purpose  of 
auditing,  adjusting,  and  settling  their  af- 
fairs through  those  officers,  nor  to  tbe  fact 
that  tbe  funds  under  the  control  of  the  dlf- 
termt  boards  for  the  purpose  of  carrying  out 
the  objects  for  which  they  were  created 
should  have  been  deposited  them  in  the 
state  treasury. 

There  was  no  reason  or  motive  for  their 
acting  otherwise.  They  were  relieved  of 
considerable  trouble  and  labor  by  so  doing, 
and  tbere  waa  nothing  to  Influ^ce  them  in 
following  a  different  course.  At  the  time 
this  Act  No.  23  of  1007  was  enacted,  a  great 
change  for  the  better  had  taken  place  In 
business  and  flnanclal  conditions  In  Lotiial- 
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ana.  The  position  of  the  banks  with  refer- 
ence to  the  deposit  therein  made  of,  publlc 
funds  had  completely  changed. 

The  banks  were  no  longer  merely  willing  to 
accept  the  position  of  fiscal  agencies.  Tbey 
sought  to  obtain  the  privilege  of  becoming 
such,  and  to  the  end  of  doing  so  offered  to 
pay  the  depositors'  interest  on  the  funds  to 
be  received.  The  Interest  to  be  received  be- 
came an  asset  of  no  Inconsiderable  business 
importance  to  the  depositing  bodies  In  aid 
and  for  the  advancement  of  the  objects  and 
purposes  for  which  they  were  respective- 
ly created.  That  this  last  consideration  was 
in  the  minds  of  the  lawmakers  and  was  the 
motive  to  a  great  degree  for  the  enactment  of 
the  statute  of  1907  is  manifest  from  the  di- 
rect reference  to  the  matter  of  Interest  In 
the  fourth  and  fifth  sections  of  the  act  and 
the  designation  of  the  pfirties  to  whom  shotild 
inure  the  benefit  of  that  interest  The  act 
evidences  a  general  line  of  policy  forward, 
touching  the  deposit  of  Uie  funds  of  the  state 
and  the  dUferent  political  corpotatlcmfl  there- 


of.  The  Genaral  ARaembly  eridently  intended 
that  full  scope  should  be  glvoi  to  its  provi- 
sions, and  that  It  ^Hnild  be  the  controlling 
statute  on  the  subject  for  the  future.  We 
find  no  good  ground  for  supposing  that  the 
General  Assembly  Intended  that  the  Inter- 
est to  be  paid  on  the  deposit-  of  funds  raised 
for  and  to  be  applied  for  the  prosecution  of 
public  works  In  particular  districts  should 
be  made  to  Inure,  not  to  the  tienefit,  and  In 
aid  of,  those  works,  but  to  the  benefit  of  the 
state  at  large  through  its  general  fund. 

For  the  reasons  herein  assigned,  It  is  here- 
by ordered,  adjudged,  and  decreed  that  tbe 
Judgment  appealed  from  be,  and  the  same  is 
hereby,  annulled,  avoided,  and  reversed,  and 
It  Is-  now  adjudged  and  decreed  that  there 
be  Judgment  in  favor  of  the  defendant,  the 
Board  of  Levee  Commis^oners  of  the  Orleans 
Levee  District,  and  of  the  intervener,  the  In- 
terstate Trust  &  Banking  Company,  and 
against  the  plaintiff  and  relator,  the  state 
of  Louisiana,  rejecting  its  demand  herehi, 
and  dismissing  its  suit 
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(124  La.) 
No.  17,489. 

NEW  ORLEANS,  FT.  J.  &  O.  I.  R.  CO.  v. 
NEW  ORLEANS  SOCTHERN  RT.  CO. 

(Sopreme  Coart  of  Louisiana.   March  29,  1909. 
On  the  Merits  Jane  7, 1909.   Reheftring  D*- 
nied  OcL  18,  1909.) 

1.  RjCTtJRN  Day  op  Appeal. 

The  appeal  was  made  returnable  within  10 
dajs  from  the  date  of  the  order  of  appeal  as 
required  by  Act  No.  ISO,  p.  312,  approved  Jul? 
14,  1898. 

2.  Apfeai.  ahd  Erbos  ({  344*)— Acnoir— Ap- 
PEAz^— Tnn  FOB  Taking. 

The  Judgment  was  signed  appointing  the 
receiver.  The  judgment  making  such  an  ap* 
pointment  ahoula  be  signed,  and,  in  consequence, 
die  tfane  for  taking  the  appeal  is  not  counted 
from  the  daj  that  tlie  judge  a  qno  orally  an- 
nounces his  appointment  in  open  coart. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1889-1898, 1896;  Dec.  Dig. 
|»44.»] 

8.  Othis  Issuss. 

There  were  other  grounds  urged,  not  con- 
nected with  the  application  for  the  appointment 
of  a  receiver. 

As  to  these,  the  appellant  has  In  any  event  the 
ri^t  to  be  h^rd. 

The  demand  for  the  appointment  of  a  receiv- 
er doei  not  preclude  the  applicant  for  the  ap- 
pointment  from  urging  other  grounds. 

4.  Appeal  and  Ebbob  (8  364*)— Rettrn  Day 

FOB  AFPBAI^FIXIHO  BY  COURT— MISTAKE. 

In  any  ereot,  the  date  of  the  return  day 
of  the  appeal  was  fixed  by  the  judge  of  the 
district  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Dec.  Dig.  |  364.*] 

5.  Baiuoadb  ({  ISl*)  —  LUSEB  — Fabaixbl 
AND  COICPETINO  BOADB. 

The  object  of  the  present  sutt  Is  to  have 
a  lease  which  was  entered  into  between  the 
plaintiff  company  and  the  defendant  annulled, 
avoided,  and  set  aside  on  the  ground  that  it  was 
ultra  vires  of  both  companies,  and  was  in  con- 
travention of  the  provisions  of  Act  No.  74,  p. 
101.  of  1902,  on  the  ground  that  the  two  rail- 
roads "were  parallel  and  competing  roads." 
The  district  court  rejected  the  demand  of  the 
plaintiff,  and  for  reasons  assigned  that  judg- 
•ment  i>  afflimed. 

[Ed.  Note.— For  other  cases,  see  Railcoads, 
Cent  Dig.  i  404;  Dee.  Dig.  1  131.*] 

(Syllabus  by  the  Court) 

Appeal  from  Olvtl  District  Court,  PariBb 
of  Orleans:  T.  O.  W.  Ellla,  Judge. 

Action  by  the  New  Orleans,  Ft  Jackson 
ft  Grand  Isle  Railroad  Company  against  the 
New  Orleans  Southern  Railway  Company. 
Jndgnient  for  defendant,  and  plaintiff  ap- 
peala,  and  defendant  moves  to  dismiss  the 
ai^ieal.  .  Motion  OTermled.  Judgment  af< 
flrmed. 

Farrar,  Jonaa,  EmttBchnltt  ft  Goldberg, 
for  appelant  S.  Howard  UcCaleb  (John 
Thos.  Smith,  of  counsel),  for  appellee.  Gns- 
tare  Leml^  for  Intorener. 

On  HotloO  to  DlemlsB  AppeaL 

BBEAUX,  G.  J.  The  grounds  are  that  the 
appeal  baTii^:  been  taken  from  an  order  re- 
foBlng  to  appoint  a  receiver  and  refusing  to 


grant  an  Injanctlon,  and  the  appeal  not  hav- 
ing been  perfected  In  time,  It  should  be  dis- 
missed. 

Croing  into  details,  the  contention  is  that 
the  appeal  was  not  made  returnable  to  tbla 
,  court  within  10  days  from  the  date  of  the 
order  of  appeal  as  required  by  Act  No.  159, 
p.  812,  approved  July  14, 1808. 

Plaintiff's  petition,  which  we  have  bad  to 
refer  to  on  this  motion  to  dismiss,  substan- 
tially states  that  the  lease  described  In  the 
petition  is  null  and  void. 

In  consequence  plaintiff  asks  that  It  be 
recognized  9s  entitled  to  possession  of-  the 
property  and  to  recover  of  the  defendant 
all  the  rents  and  revenues  thereon  from  the 
date  of  the  lease,  that  it  be  given  an  account- 
ing, and  that  It  be  decreed  the  owner  of  the 
funds  arising  from  the  rents  and  revenues 
of  the  property  now  in  the  New  Orleans  Na- 
tional Bank  or  elsewhere  deposited. 

Plaintiff  further  prayed  for  a  writ  of  in- 
junction restraining  defendant  from  using 
any  of  the  incomes  and  profits  from  dally 
receipts  or  any  of  the  funds  for  any  other 
purpose. 

Plaintiff  asked  for  an  order  directing  de- 
fendant to  show  cause  why  a  receiver  should 
not  be  appointed  to  take  charge  of  the  prop- 
erty and  administer  It.  And  in  the  event 
the  court  should  hold  a  writ  of  sequestration, 
and  not  the  appointment  of  a  receiver,  the 
remedy,  petitioner  asked  on  its  giving  bond 
in  a  sum  fixed  by  the  court  for  a  writ  of  se- 
questration of  all  the  property. 

The  petitioner  further  asked  that  it  be  ad- 
Judged  that  the  receiver  is  designated  as  a 
judicial  sequester  •appointed  by  the  court 

A  writ  of  Injunction  was  issued,  and  an 
order  nisi  to  the  defendant  to  show  cause 
why  a  receiver  should  not  be  appointed. 

The  defendant  appeared  and  filed  an  excep- 
tion and  an  answer  asking  that  plaintlif's 
demand  be  rejected,  and  also  that  the  writ 
of  Injunction  be  dissolved. 

Judgment  was  rendered  in  favor  of  defend- 
ant discharging  the  rule  for  the  appointment 
of  a  receiver,  dissolving  the  injunction,  and 
rejecting  the  demand  and  dismissing  the  suit, 
discontinuing  the  intervention,  and  decree- 
ing that  the  reconventional  demand  against 
defendant  be  dismissed  as  in  case  of  nonsuit, 
and  reserving  defendant's  right  to  sue  for 
damages. 

The  judgment  was  rendered  in  open  court 
on  January  19, 1909.  It  was  ^gned  on  Janu- 
ary 26,  1909. 

The  motion  of  appeal  was  made  on  Janu- 
ary 29tb,  and  the  bond  was  filed  on  February 
6th. 

On  the  29th  day  of  January  plaintiff  ob- 
tained a  suspensive  appeal  to  this  court. 

The  contention  Is  that  the  suit  was  institut- 
ed and  prosecuted  under  Act  No.  169,  p.  312. 
approved  July  14,  1898,  entitled  "An  act  to 
antboiice  and  regulate  the  iqipointment  of 
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receivers  for  corporations  under  Art  100  and 
Art  233  of  the  ConatltntlOD." 

The  oont^tlon  on  the  part  of  the  defend- 
ant on  this  motion  to  dlsmlBS  the  appeal  !■ 
that  the  purpose  was  not  to  obtain  the  ap- 
pointment of  a  receiver  to  take  possession  of 
and  manage  the  property ;  that  it  was  an  ap- 
peal to  the  general  equity  powers  of  the  court 
beyond  the  limits  of  the  statute  cited;  and 
that,  If  the  court  should  conclude  that  Its 
powers  should  not  extend  to  the  appointment 
of  a  receiver,  then  asking  that  a  writ  of  M> 
questratlon  should  Issue. 

We  do  not  conceive  that  It  Is  necessary  to 
dwell  upon  this  point  for  It  Is  next  stated 
that  the  application  to  appoint  a  receiver 
In  this  case  was  abandoned  on  the  trial  of 
the  merits  because  It  appeared  that  In  the  In- 
terval between  the  application  for  the  ap- 
pointment of  a  receiver  and  the  hearing  on 
the  merits  defendant  paid  the  January  Inter- 
est on  plaintiff's  claim. 

In  the  brief  of  defendant  In  motion,  we 
are  Informed  that  counsel  stated  In  open 
court  that  this  having  been  done,  the  ap- 
plication tot  the  appointment  of  a  recover 
was  abandoned  as  the  application  had  ac* 
compllshed  Its  purpose. 

This  really  leaves  no  contest  In  so  far  as  re- 
lates to  the  receivership.  It  Is  disposed  of 
entirely.  The  dlspate  is  limited  to  the  ques- 
tion of  the  validity  of  the  lease  In  question, 
and,  if  the  lease  is  Invalid,  whether  plain- 
tiff is  entitled  to  the  conservatlTe  remedy 
of  en  injunction  to  prevent  the  defendant 
from  spending  the  revalues  of  Its  property 
except  for  any  other  purposes  than  those 
pertaining  to  the  management  of  the  property 
itself  and  the  payment  of  the  bonded  debts. 

In  order  to  decide  the  different  points  pre- 
sented, we  have  taken  up  the  questltm  niiieth- 
er  the  appeal  was  taken  In  time  nnder  the 
act  of  1888. 

We  have  seen  that  the  Judgment  was  sign- 
ed on  January,  the  26th.  Tbe  motion  for 
an  appeal  was  made  three  days  after,  and  the 
bond  was  filed  as  before  stated  within  10 
dayit  from  tbe  date  Jndgmoit  was  signed. 

Prior  to  that  time  there  had  been  a  Jnd^ 
ment  rendered,  bnt  not  signed. 

A  Judgment  appointing  a  receiver  should 
be  signed,  and.  If  It  should  not  be  signed, 
the  motion  for  the  appeal  lies  only  after  the 
Judge  has  affixed  his  .signature. 

From  that  point  of  view  the  appeal  was 
In  time. 

We  will  state,  in  addition,  that  It  does  not 
appear  that  tbe  appeal  was  made  returnable, 
as  It  was,  at  the  Instance  of  appellant  It 
appears  of  record  as  the  order  of  the  Judge 
fixing  the  return  day  without  suggestion  from 
tbe  appellant  In  that  regard. 

This  court  has  passed  recently  upon  that 
point  and  decided  that  In  matter  of  date 
we  conld  not  bold  that  tbe  aKWllant  was 
responsible  if  an  oversl^t  be  committed  un- 


less It  appeared  that  It  was  tbe  act  of  the 
appellant 

There  is  nothing  of  the  kind  here.  The 
court  acted  directly  in  flxlng  the  return  day. 

We  do  not  think  the  appeal  should  be  dis- 
missed. 

For  reasons  assigned,  the  motion  to  dla- 
mlsa  la  overrnled. 

On  the  Merita. 

NICH0LL8,  J.  The  plaintiff  coloration 
appearing  througb  Its  presidoit  Charlea  D, 
Haines,  in  the  petition  taer^  filed,  allied: 
That  as  appears  by  Its  charts,  the  main  ob- 
ject and  purpose  of  the  corporation  was: 

"To  construct  own,  and  operate  a  line  of 
nIIroaj4  through  the  parishes  of  Orieans  and 
Plaqaemlnes  In  thU  state;  said  railroad  to  be- 
gin lo  tir  Dear  tbe  city  of  New  Orleans  on  the 
right  d^-eodtng  bank  on  the  MisslBsippl  river, 
and  to  tK>  built  down  on  a  line  at  near,  or  con- 
tiguous to  the  Mississippi  river,  foUowing  such 
cutoffs  ai  may  be  deemed  necessary  as  tar  as 
the  'Jimp*  on  said  river  or  beyond  it  as  may 
hereafter  be  determined.'* 

That  petitioner  had  constructed  and  had 
been  operatli^  for  many  years  said  road 
from  the  city  of  New  Orleans,  at  a  point 
In  Algiers,  through  tbe  parishes  of  Orleans, 
Jefferson,  and  Plaquemines  as  far  down  as 
Bnras,  In  the  parish  of  Plaquemines,  a  dis- 
tance of  abont  60  miles,  and  had  supplied 
said  railroad  with  locomotives,  cars,  statioos, 
and  all  the  paraphernalia  of  a  railroad  car- 
rying passengers  and  freight  That  the  New 
Orleans  Southern  Railway  Company  was  a 
corporation  organized  nnder  the  laws  of  the 
state  of  Louisiana,  domiciled  in  the  city  of 
New  Orleans,  as  appeared  by  a  txpy  of  its 
charter  annued  and  made  part  <tf  its  peti- 
tion. 

That  &s  appeared  by  Its  said  charter,  tbe 
main  object  and  purpwe  of  said  corporation 
was:  , 

"To  locate,  construct  maintain,  and  operate 
a  standard  gaage  railroad,  with  the  necessary 
side  tracks,  switches,  turn-outs,  tumtables,  poles, 
and  wires,  and  to  erect  maintain,  and  operate 
the  lame  and  to  use  all  and  any  urpllanees  and 
coDtrlvauees  necessary  and  suitable  to  operate 
the  same;  the  route  to  start  from  a  suitable 
point  on  tbe  south  tide  of  the  Mississippi  river. 
In  tbe  pariah  of  JeffersMi,  opposite  the  city 
of  New  Orleans,  thence  thfough  tbe  parish  of 
Jeffersm  and  the  parish  of  Plaguemmes  to  a 

§]lnt  at  or  near  Southwest  Grand  South  or 
onth  Bast  Pass,  with  a  btaneh  tnmt  sodi 
line  to  Oiand  Isle,"  etc  ^ 

That  as  appeared  by  a  nuse  comparlsoo 
of  the  routes  of  Qie  main  lines  of  the  trco 
railroads  provided  for  by  the  charters  of  tbe 
two  c(»Dpantes,  the  railroads  of  the  two  com- 
panies were  parallel  and  competing  lines  of 
railroad.  That  It  further  appeared  by  tbe 
charters  of  the  said  two  railroad  compa- 
nies that  no  power  was  ther^  contained 
either  to  lease  their  own  reqtectlTe  lines  or 
to  lease  the  lines  of  other  rallroada.  and 
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that,  even  U  sncb  i>ower  had  been  Inserted  In 
SDCh  charters,  such  provisions  would  have 
been  contrary  to  the  statutes  of  the  state  of 
Lonislana  and  rold.  That  the  only  proTl- 
slone  In  the  laws  of  this  state  which  permit 
the  lease  of  one  railroad  by  another  were 
found  In  Act  NOb  74,  p.  101,  of  1902,  wUcta 
SuroTlded: 

'That  any  railroad  company  In  this  state 
exifltins  nnder  the  aeneral  or  special  laws  of 
this  or  any  other  sUte  or  territory  or  of  the 
United  States  may  sell  or  lease  Its  railroad  prop- 
erty and  franchises  to  any  other  railroad  com- 
pany duly  organised  and  existit^  under  the  laws 
of  Oiis  or  any  other  state  or  territory,  when- 
ever the  line  or  lines  of  said  contracting  com- 
panies shall  or  may  form  In  the  operation  there- 
of by  bridge,  ferry,  or  otherwise,  connecting  or 
contmnoas  line  or  lioeB  of  railroad,  provided 
that  the  said  railroads  of  the  said  companies 
thns  contracting  shall  not  be  parallel  and  eom- 
petins  lines." 

That  the  railroad  of  petitioner  and  the 
railroad  contemplated  by  the  charter  of  the 
New  Orleans  Soatbern  Railway  Company, 
which  It  was  obligated  under  its  charter  "to 
locate  construct,  maintain  and  operate,"  did 
not  and  could  not  form  in  the  operation 
thereof  by  bridge,  ferry,  or  otherwise  con- 
necting or  continuous  lines  of  railroad.  On 
the  contrary,  the  said  lines  of  railroad  were 
distinctly  parallel  and  competing  lines  of 
road.  That  on  the  24th  day  of  March,  1908, 
by  act  iKfore  Charles  T.  Sonlat,  notary  pub- 
lic, a  duly  certified  copy  of  which  act  was 
annexed  and  made  part  of  its  petition,  a 
lease  of  all  the  railroad  property  and  fran- 
chises of  every  kind  and  nature  of  petition- 
er was  made  for  75  years  to  the  said  New 
Orleans  Southern  Railway  Company.  That 
the  Bald  lease  was  absolutely  null  and  void 
and  of  no  effect  or  validity  for  the  reasons 
above  set  forth,  and  wfis  against  the  law 
and  public  policy  of  the  state  of  LonlslaDa, 
and  that  petitioner  had  no  [mwer  to  make 
such  lease  to  the  defendant,  and  the  defend- 
ant had  no  power  to  lease  the  railroad  and 
franchises  of  petitioner.  That  on  the  said 
24th  day  of  March,  1908,  the  said  New  Or- 
leans Southern  Railway  Company  took  pos- 
session of  all  the  railroad  property  of  peti- 
tioner, Including  its  roadbed,  locomotives, 
cars,  stations,  water  tanks,  side  tracks,  plat- 
forms, and  all  of  Its  said  tools,  aj^aratns, 
and  appurtenances,  and  all  of  its  open  ac- 
counts, books,  and  papers,  and  since  that 
time  had  held  possession  of  said  property 
and  had  received  and  collected  all  of  the 
tolls,  Income,  and  profits  of  said  railroad  and 
held  possession  of  the  same  and  refused  to 
deliver  the  same  to  petitioner,  although  It 
well  knew  that  the  lease  aforesaid  was  null 
and  void. 

That  the  said  New  Orleans  Southern  Rail- 
way Company  had  never  had  In  Its  treasury 
a  single  dollar  except  the  money  derived 
from  the  Income  of  petitioner's  property. 
That  of  the  $10,000  of  stock  subscribed  for 
In  Its  charter  to  make  it  a  colng  concern 


not  a  cent  bad  ever  been  called  or  paid  in, 
and  no  subscriptions  to  its  capital  stock  oth- 
er than  tliat  set  forth  in  Its  charter  bad 
ever  been  made.  That  said  defendant  com- 
pany in  the  conduct  of  Its  affairs  and  busi- 
ness and  in  the  operation  of  petitioner's  rail- 
road bad  used  only  the  rents  and  revenues  of 
petitioner's  railroad  aforesaid,  and  that  said 
rents  and  revenues  were  and  had  been  de- 
posited to  Its  credit  in  the  New  Orleans  Na- 
tional Bank,  a  corpoi'atlon  of  the  United 
States,  domiciled  In  the  city  of  New  Orleans. 

That  It  had  a  bonded  debt  of  $410,000  of 
first  mortgage  bonds,  bearing  5  per  cent,  per 
annum  Interest,  on  which  semiannual  Inter- 
est of  2%  per  cent,  will  be  due  and  payable 
on  January  1,  1900,  and  of  $102,500  second 
mortgage  bonds,  bearing  5  per  cent,  per  an- 
num Interest,  on  which  2%  per  cent,  will  be 
due  and  payable  on  January  1,  1909.  That 
the  payment  of  said  bonded  debt  and  of  the 
interest  thereon  was  assumed  by  the  defend- 
ant company  In  the  lease  aforesaid.  That 
said  company  had  no  means  and  no  funds 
to  pay  said  interest  when  It  shall  fall  due, 
except  the  rents  and  revenues  derived  and  to 
be  derived  from  petitioner's  property. 

Petitioner  charges:  That  it  is  the  object, 
purpose,  and  scheme  of  said  defendant  com- 
pany and 'its  officers  and  particularly  of  its 
president.  Arthur  Kennedy,  who  completely 
controls,  dominates,  and  manages  the  affairs 
of  said  company,  to  permit  a  default  of 
said  mortgages,  and  not  to  apply  to  the  pay- 
ment of  the  approaching  January  interest 
the  Income  and  revenue  of  petitioner's  rail- 
road, but  to  divert  the  earnings  of  said  rail- 
road, past  and  future,  to'  his  own  purposes 
and  to  the  purposes  of  the  defendant  com- 
pany. That  a  default  on  the  interest  on 
said  mortgages  would  cause  petitioner  an  Ir- 
reparable injury,  because  by  the  terms  of 
said  mortgages  all  the  principal  thereof 
would  Immediately  become  due  and  the  whole 
of  said  debt  would  be  precipitated  on  peti- 
tioner at  once,  without  means  to  pay  It, 
which  would  result  in  the  foreclosure  of  said 
mortgages  and  the  divestiture  of  petitioner's 
title  to  said  property.  That  petitioner  be- 
ing out  of  the  possession  of  Its  property  and 
its  revenues,  and  having  no  other  means  on 
which  to  raise  money  to  pay  said  Interest, 
was  helpless  to  prevent  this  calamity,  except 
through  the  Intervention  of  the  court. 

That  during  the  pendency  of  this  suit  the 
said  defendant  will,  unless  restrained  by  the 
injunction  of  this  court,  withdraw  the  funds 
arising  from  the  income  of  petitioner's  prop- 
erty from  the  New  Orleans  National  Bank 
where  they  were  then  deposited,  and  will 
apply  them  to  its  own  purposes,  so  that  said 
funds  will  be  Irrevocably  lost  to  petitioner, 
and  that  It  will  receive  and  dissipate  for  its 
own  purposes  the  current  daily  receipts 
from  the  operation  of  petitioner's  property, 
and  that,  as  It  was  necessary  to  keep  said  rail- 
road a  gfdng  G<mcem  In  the  Interest  of  the 
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public,  petitioner  had  no  objection  to  the  ap- 
plication of  such  funds  and  such  daily  re- 
ceipts from  petitioner's  property  to  the  dally 
operating  expenses  of  such  railroad,  meaning 
thereby  the  wages  of  employes,  and  the  pur- 
chase of  fuel  and  current  necessary  supplies, 
but  not  to  salaries  of  the  officers  of  said 
company,  or  to  bills  heretofore  Incurred  by 
said  defendant  railroad  company,  nor  has 
petitioner  any  objections  to  the  use  of  said 
funds  to  pay  the  January,  1909,  interest  on  Its 
t)onds. 

That  a  writ  of  sequestration  of  the  prop- 
erty of  petitioner  In  the  unlawful  possession 
and  control  of  the  defendant  would  not  give 
p&tltioner  proper  or  adequate  relief,  for  the 
reasons  that  said  property  was  located  In 
the  i>arisheB  of  Orleans,  Jefferson,  and  Plaque- 
mines, and  this  would  require  the  issu- 
ance of  writs  to  the  sheriffs  of  the  three  par- 
ishes to  seize  said  property  as  it  was  In  their 
respective  parishes.  That  it  would  be  Im- 
possible to  operate  the  said  road  as  a  going 
concern  in  the  interest  and  for  the  conven- 
ience of  the  public  under  the  administration 
of  the  sheriffs  of  three  parishes,  and  that  the 
only  and  proper  remedy  for  the  situation  was 
the  appointment  of  a  receiver  by  this  honor- 
able court  to  take  possession  of,  bold,  ad- 
minister, and  operate  said  railroad  of  peti- 
tioner during  the  pendency  of  this  suit 

The  premises  conceded,  petitioner  prayed: 
That  the  Mew  Orleans,  Soatbem  Railway 
Company,  through  its  proper  officer,  be  cit- 
ed, and  that,  after  due  proceedings  had;  there 
be  Judgment  in  petitioner's  favor  declaring 
the  lease  of  pettttoner's  railroad  and  its 
franchises  and  property  made  before  Chas. 
T.  Sonlat,  notary  public,  on  March  24,  1908, 
to  be  absolutely  null  and  void  ab  Initio,  and 
declaring  petitioner  entitled  to  have  posses- 
sion of  said  property,  and  to  be  entitled  to 
have  and  recover  of  the  defendant  all  the 
rents  and  revenues  of  said  property  from 
the  date  of  said  lease,  March  24,  1908,  ac- 
cording to  an  accounting  to  be  bad  on  the 
trial  of  this  cause,  and  to  be  the  owner  of 
all  funds  arising  from  the  rents  and  revenues 
of  said  property  now  In  the  New  Orleans  Na- 
tional Bank  or  elsewhere  d^HMlted. 

That  on  Its  giving  bond  In  a  sum  to  be  fixed 
by  tbB  court  a  writ  of  Injunction  issue  here- 
in prohibiting,  enjoining,  and  restraining  the 
defendant,  its  officers,  agents,  and  employes 
from  using  any  of  the  Income  and  profits  or 
daily  receipts  arlsii^  from  the  operation  of 
the  railroad  property  of  the  New  Orleans, 
Ft.  Jackson  &  Grand  Isle  Railroad  Company, 
or  any  of  the  funds  now  deposited  In  the 
New  Orleans  National  Bank  ari^g  from  the 
income  of  said  railroad  or  any  of  the  funds 
that  may  hereafter  be  deposited  In  said  bank, 
arising  from  said  income  for  any  other  pur- 
pose, during  the  pendency  of  this  canse,  ex- 
cept tor  the  payment  of  the  January  Inter- 
est upon  the  bonds  of  the  plaintiff,  and  the 
payment  of  the  dally  cnrrent  expenses  of  the 


operation  of  said  railroad,  meaning  thereby 
the  cnrrent  wages  of  employes  and  for  the 
purchase  of  fuel  for  current  use  and  neces- 
sary current  supplies,  and  that  on  final  hear- 
ing this  Injunction  should  be  made  perpetual. 

That  an  order  may  be  herein  Issned  di- 
recting the  defendant,  the  New  Orleans 
Southern  Railway  Company,  to  show  cause 
why  a  receiver  should  not  be  appointed 
In  this  cause  to  take  possession  of  and  hold 
the  railroad  of  the  plaintiff  and  all  Its  ap- 
purtenancsi  and  all  the  Income  and  profits 
thereof  past  and  future,  and  to  manage  and 
operate  the  same  during  the  pendency  of  this 
suit,  and.  on  said  hearing,  that  such  recelvw 
be  ai^inted  and  given  su^  power  and  au- 
thority as  are  usually  given  to  receivers  of 
railroads  and  as  are  appropriate  In  this  case. 

In  the  event  that  the  court  should  bold 
that  writs  of  sequestration  and  not  the  ap- 
pointment of  a  receiver  was  the  proper  rem- 
edy, petitioner  prayed  that  on  ite  giving 
bond  In  a  sum  to  be  fixed  by  the  court  the 
court  would  order  a  Judicial  sequestration 
of  said  railroad  and  Ite  appurtenances^  and. 
accordingly,  that  a  writ  of  sequestration 
be  issued  to  tlie  sheriff  of  the  parishes  of 
Orleans,  Jefferson,  and  Plaquemines,  direct- 
ing them  and  each  of  them  to  sequester  and 
hold  in  their  possession  until  the  farther  or- 
der of  the' court,  all  the  property  In  their  re- 
spective parishes  appertaining  to  the  rail- 
road of  the  New  Orleans,  Ft  Jackson  & 
Grand  Isle  Railroad  Company,  and  all  the 
money  and  Income  thereof,  and  particularly 
the  funds  deposited  In  the  New  Orleans  Na- 
tional Bank,  to  the  credit  of  the  New  Orleans 
Southern  Railway  Company,  and  any  other 
funds  of  said  defendant  arising  from  the  In- 
come and  profits  of  the  railroad  of  petitioner. 

Petitioner  prayed  that  it  be  adjudged  and 
decreed  that  the  said  receiver  was  a  Judicial 
sequestrator  appointed  by  this  court,  and 
that  all  the  costs  and  expenses  of  said  re- 
ceivership, as  well  as  all  the  costs  of  this 
cause,  might  be  adjudged  against  the  defend- 
ant 

The  court  ordered  an  injunction  to  iaaae, 
and  tliat  defendant  show  cause  as  prayed  for. 

On  December  18,  1909,  the  defendant  com- 
pany excepted: 

First  That  said  petition  discloses  no  right 
or  cause  of  action  against  this  appearer. 

Second.  That  there  Is  a  nonjoinder  of  par- 
ties herein.  The  bondholders  of  the  New  Or- 
leans, Ft.  Jackson  &  Grand  Isle  Rallraad 
Company,  being  parties  to  the  lease,  are  nec- 
essary parties  to  this  suit. 

Third.  Tiiat  plaintiff,  averrii^  that  It  en- 
tered Into  an  Illegal  contract  with  defendant, 
cannot  be  aided  the  court  to  enforce  It, 
or  set  it  aside,  It  appearing  from  the  peti- 
tion that  both  parties  are  In  equal  fault 

Fourth.  That  plaintiff,  by  Ita  own  showing 
having  contracted  with  defendant  as  a  cor- 
poratlcm,  Is  estopped  fiK>m  denying  ite  cor^ 
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porate  existence  and,  power  to  contract  an 
nidi. 

FUUl  That  defendant  q;»eclall7  pleads  tliat 
plaintiff  baa  foiled  and  n^Elected  to  offer,  re- 
store, and  deUver  up  ttie  bonds  deported  at 
Its  request  to  (oarantee  the  performan<%  of 
an  the  obligations  contained  In  said  lease 
herein  complained  of. 

Sixth.  That  proper  antborlty  was  not  glT^ 
en  t»7  s  qnomm  of  the  hoard  of  directors  to 
file  this  salt 

Wherefore  defendant  prayed  that  these  ex- 
ceptions be  sustained,  diat  the  writ  of  In- 
junction herein  Issued  be  dissolved,  and  plain- 
tUTs  suit  dlsmtesed,  at  bis  costs. 

In  the  event  the  said  exceptions  be  orer- 
mled,  and  not  othmrlse,  then  fOr  answer 
to  plaintiff's  petition  defendant  denies  each 
and  every  allegation  In  said  petition  con- 
tained. 

Defendant  spedally  denies :  That  the  con- 
tract of  lease  altered  Into  by  plalntUf  with 
defendant  was  in  violation  of  lew,  ultra  vires, 
or  m^al  In  any  respect  whatever.  That  the 
pLalntUf,  the  New  Orleans,  Ft  Jackson  & 
Grand  Isle  Railroad,  was  by  Its  diarter  (ax^ 
tide  1)  specially  authorised  "to  purchase, 
bold,  own,  lease,  sdl  and  mortgage  or  pledge, 
real  estate  or  persmal  pn^rty."  By  article 
9  "this  corporation  shall  have  power  to  con- 
solidate with  any  otiur  company  organised 
under  the  laws  of  this  stat^"  etc. 

TbAt  by  article  1  of  the  chartn  of  the 
New  Orleans  Southern  Railroad  Company  the 
said  company  was  authorised  "to  hold,  lease, 
purchase,  receive,  mortgage,  pledge  and  con- 
vey property,  real,  porsonal,  and  mind,  of 
any  kind." 

That  section  8  of  Act  No.  74,  vppttrreA 
July  2,  1902,  It  is  provided: 

"That  any  railway  company  existing  under 
the  taws  of  this  state  •  *  *  may  acquire 
by  lease  from  any  other  railway  corporation,  ex- 
ifltiag  and  organized  ilnder  the  laws  of  this 
state,  •  •  •  the  whole  or  any  part  of  which 
is  in  the  state,  with  all  the  property,  privileges, 
appurtenances,  rights  and  franchises,  stocks  ana 
bonds  of  said  railway  company  or  companies, 
•  •  •  whenever  the  railroad  lines  of  said  con- 
tracting companies,  shall  or  may  fork  in  the 
operation  thereof  connecting  the  continoous  line 
or  lines  *  •  •  provided  that  the  lines  of 
Hud  companies  thoa  contracting  shall  not  be 
IMirallel  and  competing." 

That  at  the  time  of  the  ezecntlon  oC  said 
lease  of  the  railroad  then  and  previously 
owned  and  operated  by  the  plaintiff  company 
the  defendant  was  not  then  or  before  a  paral- 
lel or  competing  line  of  road.  That,  luaa- 
much  as  the  New  Orleans  Southern  Railway 
Company  does  not  own  any  line  of  road  nor 
operate  any  competing  line,  the  said  defend- 
ant did  not  come  within  the  proviso  of  sec- 
tion 3  of  said  act  No.  74,  approved  July  2, 
1902. 

That  the  said  New  Orleans  Southern  Rail- 
way Company  authorized  by  It^  charter  to 
build  a  certain  line  of  road  had  the  right 
and  power  to  lease  or  purchase  another  rail- 


road already  built  on  that  line,  insteiiil  of 
constructing  the  same  Itself,  and  there  was 
no  prohibition  contained  In  tiie  Constitution 
or  laws  of  this  state  preventing  It  from  so 
doing. 

That  the  object  of  the  prohibition  contain- 
ed In  said  proviso  was  clearly  to  prevent  one 
Indqiendent  corporation  from  acquiring  the 
possession  of  a  road  of  anothw  company 
which  was  operating  a  competing  line.  It 
was  to  prevent  the  baying  up  by  one  railroad 
corporation  of  a  competing  line  and  the  es- 
tablishment thweby  of  a  monopoly,  but  It 
did  not  apply  or  embrace  a  corporation  an- 
tborlsed  to  build  and  construct  a  line  of  rail- 
road, wbldi  bad  not  at  the  time  of  the  lease 
done  BO,  or  iirevent  it  from  buying  another 
railroad  already  buDt  on  or  oter  the  con- 
templated route. 

That  said  lease  was  made  and  entered  Into 
witl)  the  consent  of  the  stockfaoIdOTS  of  plain- 
tiff company,  and  also  of  defendant,  after 
complyli^  with  all  the  requlr«nenta  of  their 
respective  charters:  That  Arthur  Kennedy, 
president  of  dtf  endant  company,  on  the  de* 
mand  of  ptalntifF,  throogb  its  board  of  di- 
rectors, deposited  first  mortgage  bonds  of  Chi- 
cago, Northern  Indiana  &  Soutb  B«id  Rail- 
way Company  with  plftlntlfl  to  Insure  and 
gnarantee  the  performance  of  all  the  obliga- 
tions contained  in  said  lease  fw  the  space 
and  term  of  two  years. 

That  said  plaintiff  could  not  retain  such 
guaranty  without  first  toiderlng  back  the  35 

first  mortgage  bonds  of   put  up  and 

deporited  to  gnarantee  the  performance  of 
all  obligations  ctmtained  In  said  lease. 

That  defendant  had  expended  large  amounts 
In  o[>eratlng  Bald  railroad  so  l«ued  by  it,  as 
aforesaid,  in  the  purchase  of  rails,  cross-ties, 
new  engines,  and  other  equipments;  a  portion 
of  the  purchase  price  thweof  being  still  due 
and  payable.  That  defendant  had  Improved 
the  services  and  fadllties  for  transportation, 
both  of  freight  and  passengers,  over  said 
road.  And  this  defendant  specially  denied 
that  its  president  officers,  and  others  desired 
or  Intended  to  permit  a  default  on  the  mort- 
gage bonds,  and  not  to  apply  to  the  payment 
of  the  approaching  January  Interest  the  in- 
come and  revenue  of  Its  property,  but,  on  the 
contrary,  the  president  of  plalntUTs  company. 
In  direct  violation  of  the  desires  and  wishes 
of  Its  minority  stockholders,  wltiiont  their 
consent  bad  attempted  to  destroy  the  credit, 
wreck  and  ruin  the  plaintiff  company,  and  to 
cause  a  foreclosure  of  the  first  end  second 
mortgages,  amounting  to  9612,600  without 
any  necessity  or  reason  therefor. 

Tbat  the  refunding  of  the  past-due  coupons 
In  the  bonds  and  the  postponement  of  the 
payment  thereof  was  a  part  of  the  agreement 
contained  In  the  lease  by  the  plaintiff  to  this 
defendant  of  Its  franchises,  property,  etc,  and 
the  bondholders  assented  thereto  because  of 
the  stipulations  contained  In  said  lease;  and. 
If  the  said  lease  was  wrongfully  canceled  and 
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anniilled  at  tbe  Instance  of  the  plaintiff's 
president,  that  the  original  coupons  which 
were  funded  Into  said  bonds  amounting  to 
$102,000  would  be  reinstated  as  an  immediate 
obligation  of  said  plaintiff  company,  and  the 
bondholders  authorized  to  foreclose  at  once 
on  the  whole  of  eald  Indebtedness  under  the 
terms  and  conditions  of  said  mortgages  and 
tbe  stipulations  In  said  contract  of  lease. 

That  said  lease  could  not  be  valid  and  bind- 
ing In  part  and  invalid  and  Illegal  in  part. 
That  If  tbe  obligations  of  said  plaintiff  com- 
pany were  ultra  vires,  Illegal,  or  void,  which 
was  specially  denied  and  said  averment  re- 
pudiated by  defendant,  then  the  agreement 
to  merge  said  past-due  coupons  into  bonds 
and  to  postpone  the  payment  thereof  would 
thus  render  the  whole  of  said  lease  nugatory, 
which  would  entail  great  Injury  and  damage 
upon  the  stockholders  of  Bald  plaintiff  com- 
pany. That,  besides  the  maturing  Interest  on 
said  bonds,  the  plaintiff  owed  a  large  amOnnt 
of  taxes,  $7,000,  the  payment  of  which  must 
be  provided  for  over  and  above  all  other  ob- 
ligatlons  without  delay.  . 

That  the  writ  of  injunction  herein  Issued 
was  Illegal  and  wrongful,  and  should  be  dls- 
aolved  with  20  per  cent  attorney's  fees  and 
say  the  sum  of  $2,600  as  damages.  In  view 
of  the  premises,  defendant  prayed  that  plain- 
tiff's demand^  rejected  and  dismissed,  with 
costs,  that  tbe  writ  of  injunction  herein  is- 
sued be  dissolved,  and  the  plaintiff  and  sure- 
ty on  his  Injunction  bond  be  condemned  in 
solldo  to  pay  this  defendant  all  costs,  and 
Cot  general  and  equitable  relief. 

On  Dec^ber  18,  1908,  Frank  T.  Howard 
Qled  with  leave  of  court  a  petition  of  Inter- 
vention In  the  case,  In  which  he  alleged: 
That  be  was  the  owner  of  $500,000  of  the 
$512,500  outstanding  mortgage  bonds  refer- 
red to  In  plaintiff's  petition  as  the  bonded 
debt  of  plaintiff,  and  that  lie  Is  the  owner 
of  1325  shares  of  the  par  value  of  $50  each 
of  the  capital  stock  of  the  plaintiff  company, 
the  total  outstanding  stock  being  4,873. 

That  the  plaintiff  company  was  organized 
on  the  15th  day  of  December,  1888,  by  act 
passed  before  Henry  Edward  Gilmore,  a  no- 
tary publlci  in  and  for  tbe  parish  of  Plaque- 
mines, state  of  Louisiana,  and  that  the  said 
company  never  at  any  time  paid  any. divi- 
dends on  the  stock,  tbe  income  from  its  prop- 
erty not  being  sufficient  to  pay  tbe  operating 
expenses,  keeping' tbe  property  In  repair,  and 
paying  the  Interest  on  the  mortgage  debt,  and 
as  matter  of  fact  on  March  24.  1908,  the  date 
of  the  lease  of  property  to  tbe  New  Orleans 
Southern  Railway  Ck)mpany,  there  were  $102,- 
500  coupons  annexed  to  mortgage  bonds  due 
and  impald,  $100,000  of  which  were  held  by 
petitioner.  That  on  November  26,  1907. 
Charles  D.  Haines  purchased  2,660  shares  of 
the  New  Orleans,  Ft  Jackson  &  Grand  Isle 
Railroad  Company  for  the  price  and  sum  of 
$8,000,  paying  $2,000  casht  and  tbe  balance 
on  December  U.  1907;  the  said  $6,000  bal- 


ance being  raised  as  petitioner  haM  been  in- 
formed by  a  loan  from  a  bank  in  the  city  of 
New  Orleans  oa  tba  pledge  of  tin  stock  pur* 

chased. 

That  on  Mardi  24,  1908,  tbe  plaintiff  com- 
pany by  act  passed  before  Charles  T.  Sonlat, 
notary  public  In  and  for  the  parish  of  Or- 
leans, leased  to  the  defendant  company  for 
a  term  of  75  years  from  March  24,  190S,  all 
of  its  property.  Among  other  things  which 
the  lessee,  the  defendant  herein  obligated  It- 
self to  do  as  a  consideration  for  said  lease 
were  the  following,  viz.: 

First  To  pay  the  debts  due  by  the  lessor, 
plaintiff  herein,  and  particularly  the  mort- 
gage indebtedness  amounting  at  the  time  to 
$410,000  and  $102,500,  past-due  coupons.  Sec- 
ond. To  pay  the  principal  and  interest  on  the 
bonds  at  their  respective  maturities,  and  also  to 
pay  the  following  dividends  on  the  stock,  viz.: 
First  year  8  per  cent;  second  year  4  per  cent; 
third  year  5  per  cent;  and  fourth  year  6  per 
crait ;  and  a  like  per  cent  each  succeeding  year 
for  the  entire  term  of  the  lease.  The  payments 
of  dividends  on  the  stock  were  to  be  made  s^l- 
annually,  the  flrst  payment  IH  per  cent  on 
January  1, 1909,  and  Arthur  Kennedy  deposit- 
ed $35,000  bonds  of  the  Chicago,  South  B^d 
&  Northern  Indiana  Railroad  Company  first 
mortgage  bonds  as  a  guarantee  that  the  les- 
see, defendant  therein,  would  carry  out  tbe 
terms  and  conditions  of  the  lease.  In  con- 
sideration of  the  benefits  to  accrue  to  peti- 
tioner from  said  lease  as  a  stockholder  and 
holder  of  the  mortgage  bonds  and  past-due 
coupons,  as  aforesaid,  phetitloner  agreed  to 
surrender  the  past-due  coupons  held  by  It; 
and  take  In  payment  mortgage  bonds  matur- 
ing In  1921,  and  petitioner  now  avers,  if  the 
lease  between  plaintiff  and  defendant  1b  null 
and  void,  then  there  should  be  Judgment  In 
hla  favor  restoring  the  situation  as  it  existed 
b^ore  the  said  lease  was  entered  Into  by  de- 
claring tbe  $102,500  pAst-due  conirans  which 
were  canceled  by  the  execution  and  delivery 
of  the  $102,500  bonds  secured  by  act  of  mort- 
gage passed  before  Charles  T.  Bonlat,  notary 
public,  on  May  1,  1006,  to  be  In  full  force  and 
effect  and  on  tbe  mortgage  securing  the  pay- 
ment being  reinstated  on  the  public  records, 
the  bonds  executed  on  May  1,  1908,  as  well 
as  the  mortgage  given  to  secure  the  payment 
thereof  given  be  decreed  to  be  null  and  void. 

That  the  tease  entered  into  by  and  be- 
tween the  plaintiff  and  defendant  was  ad- 
vantageous to  the  stockholders  of  the  plain- 
tiff company  as  it  Insured  to  them  a  pay- 
ment of  dividends  on  their  stock  which  tbey 
had  not  received  in  the  past,  and,  If  the  lease 
was  declared  to  be  null  and  void,  th^  the 
$35,000  first-mortgage  bonds  pledged  as  a 
guarantee  of  the  lease  would  necessarily 
have  tb  be  returned  to  Arthur  Kennedy  to 
the  great  detriment  of  petitioner,  a  stock- 
holder and  bondholder  as  aforesaid. 

That  tbe  said  lease  was  not  null  and  void, 
tor  the  reason  that  the  dwfeimsnt  at  tlie 
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tfne  tt  leased  had  no  road  constnicted,  and 
therefore.  In  leasing  the  plalntUTa  pioperty. 
It  did  not  leaae  a  cxunpetlnK  road,  and  under 
tbe  law  of  the  state  of  Louiitiaiia,  as  weU 
as  the  charters  ot  both  plaintiff  and  defeod- 
ant,  tbe  said  lease  was  valid  and  binding, 
and  the  oonrt  should  so  hold. 

ThaX  U  the  lease  be  null  and  T<rtd.  which 
^s  denied,  there  was  no  necessity  for  the 
ai^lntmoit  ct  a  recelTer  herein,  as  all  par- 
ties were  amplj  protected  by  the  Injunction 
which  prohibited  and  enjoined  plaintiff,  Its 
officers,  agents,  and  employfls  from  using  any 
of  Its  Income  and  proflta  arising  frcnn  the 
cHiieratlon  ot  the  railroad  iwoperty  of  idalntUF 
or  any  of  the  funds  now  d^malted  In  the  New 
Orleans  Natltmal  Bank  arising  from  the  inr 
cinne  of  said  railroad  company,  or  any  (tf 
the  funds  that  may  hereaftw  be  deposited 
In  said  bank  arising  from  said  Income  for 
any  other  purpose  during  the  pendency  of 
this  BaU  except  for  the  payment  of  the  Jan- 
uary Interest  w  the  bonds  at  plaintiff,  and 
the  payment  of  the  dally  current  exprases  of 
the  operation  of  said  raUroad  property 
meaning  thereby  the  current  wages  of  em- 
pU^te,  and  for  tiie  purchase  of  fuel  for  cur- 
rent ns^  and  necessary  currMit  supplleSb 
Said  Injunction,  however,  shoidd  be  modified 
so  as  to  permit  the  payment  of  the  taxes 
and  -Qie  paymmt  of  |200  per  month  to  F. 
Uoller,  bookkeepw,  and  |2S0  per  month  to 
J.  8.  Landry,  superintendent 

That  the  ai^olntmrait  of  a  ree^Ter  herein 
would  Tcxy  sorionsly  Impair  the  value  of  the 
mortgage  bonds  h^  by  peUti(m«',  as  the 
Income  from  the  road  was  barely  snffldeait 
to  pay  and  maintain  the  propoiy  and  pay 
tlw  Interest  on  ttie  mortgage  debt,  and  to 
harden  the  property  with  tbe  coats  of  a 
rectfvershlp  would  be  to  very  greatly  im- 
pair the  value  of  his  security  without  there 
being  any  necessity  therefor.  The  road  was 
beluK  <verated  in  an  economical  manner,  and 
the  court  should  not  subject  tbe  property  to 
the  eiKmnous  costs  of  a  rec^vendiip  to  grati- 
fy Uie  desire  ot  those  who  had  very  little  If 
any,  financial  interest  In  the  property;  the 
property  not  being  worth  to-day  more  than 
the  mortgage  ind^tedness. 

In  view  of  the  premises,  he  prayed:  That 
upcHi  the  trial  there  be  jndgnient  maintain- 
ing the  validity  of  the  lease  entered  into  by 
and  between  plaintiff  and  defendant-  on 
March  24,  1907,  as  per  act  passed  before 
Charles  T.  Sonlat.  notary  public,  and  main- 
taining the  Injunction  sued  ont  after  it  bad 
been  notified  so  as  to  permit  the  payment 
of  taxes,  and  the  salaries  of  F.  Muller,  book- 
keeper, and  J.  S.  Landry,  superintendent, 
out  of  the  revenues  of  the  property.  In  the 
evmt,  however.  It  should  t>e  held  that  the 
lease  was  null  and  void,  then  that  there  be 
judgment  decreeing  that  tbe  fl(^,500  past- 
due  coupons  and  the  mortgage  given  to  se- 
cure the  payment  thereof  canceled  by  dellv- 
<cy  of  |102,&00  bonds  secured  by  act  of 


mortgage  passed  before  Charlee  T.  Sonlat, 
notary  publics  May  1,  1908,  be  decreed  to  be 
In  fun  force  and  eflMt;  and  that;  up<m  the 
mortgage  given  to  secure  tbe  past-due  cou- 
pons being  reinstated  on  the  public  record, 
the  $102,600  mortgage  bonds,  secured  by  act 
EMUsed  before  Charles  T.  Sonlat^  notary  pnh- 
llc,  May  L  1906,  given  in  paymut  for  aeld 
past^ue  coupons,  be  decreed  to  be  null  and 
void.  That  the  aK>llcatlon  of  the  plaintiff 
for  Qie  appointment  of  a  recover  herein  be 
decreed  denied  and  for  costa  and  for  general 
relief.  The  plaintiff  answered  the  Interven- 
tion ot  Frank  T.  Howard  pleading  a  general 
denial.  In  particular  It  denied  that  the  in- 
tervener as  bolder  of  only  a  part  ut  the 
bonds  aforesaid  had  the  rl^t  to  upset  and 
destroy  the  m<»tgage  of  the  plaintiff.  It 
qiedally  denied  that  the  funding  of  the 
bonds  of  the  plalndfl  wom  any  condition  or 
part  of  the  lease  in  this  case.  It  prayed 
that  tbe  Intorventlmi  be  dismissed. 

The  d^ndant  answwed  the  same  inter- 
vention. It  sAeaded  a  general  doilal,  and 
prayed  that  the  Intemntlon  be  dismissed. 

On  January  18, 1909,  on  motion  of  counsel 
for  intervener  the  intnrentlon  was  discon- 
tinued. 

On  January  26, 1909,  the  district  court  rent 
dered  judgment  in  fovor  of  the  d^Sendant 
and  against  plaintiff  dlseharitog  the  rule  for 
a  receiver  and  dissolving  the  injunction  which 
had  Issued.  On  the  main  demand  It  rejected 
j^alntlfFB  demand,  and  dismissed  its  suit, 
and  on  motion  of  intervenor't  counsiA  dis- 
ccmthnnd  the  intervention.  It  dismissed  de- 
f aidant's  recon^tional  demand  as  of  non- 
suit reserving  defendant's  right  to  sue  for 
damages.  Plaintiff  has  appealed. 

We  understand  that  tbe  only  question  pres- 
ently urged  by  the  aK>eUant  and  submitted 
tor  decision  to  this  court  is  whether  the 
lease  altered  Into  between  the  two  c<»pora- 
tlona  was  invalid  or  not  under  the  provi- 
sions of  Act  No.  74,  ot  ISiOa,  and  Inddently 
whethra-  the  plaintiff  occtqjtles  suCh  a  poiri- 
tlrai  as  entitled  It  to  have  recourse  to  an 
action  for  Its  annulment  The  charge  made 
against  the  defoidant  company  or  Its  presi- 
dent of  a  purpose  to  permit  or  bring  about 
a  d^ault  in  the  Interest  coupms  due  Janu- 
ary 1.  1909,  has  been  shown  to  have  had  no 
basis  to  rest  upon.  It  has  been  shown  that 
tbe  appointmoit  ot  a  recover  would  result 
in  good  to  no  one,  but,  on  the  contrary,  In 
injury  to  all  concerned.  We  do  not  think 
that  the  provisions  of  Act  No.  74  find  appli- 
cation under  the  clrcumstaDces  of  this  case. 
Under  the  erldfisice  tbe  railroads  of  the  two 
companies  are  not  "parallel  and  competing 
lines."  It  appears  very  clearly,  we  think, 
that  under  no  drcumstances  could  or  would 
two  roads  have  been  constructed  or  (^>erated 
simultaneously.  The  business  of  tbe  ter- 
ritory along  the  west  side  of  tbe  Mississippi 
river  below  New  Orleans  is  utterly  insuffi- 
cient to  support  two  roads.  The  operations 
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of  plaintiff  company  acting  singly  and"  alone 
have  been  carried  on  ever  since  its  organiza- 
tion with  great  difficulty.  So  much  so  that 
no  second  company  would  attempt  for  a  mo- 
ment to  enter  the  field  as  a  rival  and  as  a 
competing  road.  The  lease  in  question  was 
not  expected  or  Intended  to  restrict  railroad 
business  to  one  line  in  a  case  where  but  for 
the  lease  two  railroads  would  have  gone  In; 
to  active  operation.  No  one  reading  the  tran- 
script in  this  case  could  possibly  reach  the 
conclusion  that  the  annulmoit  of  the  lease 
would  carry  with  it  as  a  result  the  construc- 
tion by  defendant  of  a  "parallel  and  compet- 
ing line  of  railroad"  on  the  west  side  ctf  the 
MlsBlssippi  river. 

Should  the  lease  be  annulled,  there  wonld 
remain  the  line  of  the  plaintiff  company. 
There  would  be  no  other.  The  mischief  to 
the  public  sought  to  be  avoided  by  the  act 
of  1902  does  not  arise  In  this  case.  Should 
a  omdition  of  tliii^  arise  In  the  future  af- 
fecting the  public  good  It  can  be  effectually 
met  at  that  time  the  action  of  the  state. 
We  are  anything  but  favorahly  impressed 
by  the  course  ot  the  president  of  the  idain- 
tiCr  corporation  In  this  matter.  This  vait 
is  manifestly  brought  In  furtherance  of  his 
individual  benefit,  althoag^  the  public  good 
is  brou^t  to  the  front  in  aid  of  the  same. 
There  are  equitable  considnatlons  arising  out 
of  the  present  situation  wUch  we  are  not 
disposed  to  deal  with  as  matters  stand.  Im- 
portant rights  of  tlilrd  parties  not  before  the 
ornrt  are  InvolTed  which  have  to  be  adjust- 
ed. We  do  not  feel  called  on  to  take  action 
In  this  matter  under  present  conditions,  even 
should  plalntlirs  position  that  its  right  of  ac- 
tion Is  not  barred  by  the  course  ^tdi  It 
has  taken  be  conceded,  as  to  which  we  need 
express  no  opinion.  We  think  that  Justice, 
good  faith,  and  equity  require  that  the  parties 
should  he  left  where  they  have  traced  thon- 
selvesL 

The  Jndjnnent  appealed  from  is  correct 
and  it  is  hereby  affirmed. 

McKTNNET  et  al.  v.  ADAMS.  (No.  13.861.) 
(Supreme  Court  of  ftllssissippl.   Oct.  18.  1909.) 

1.  _JpP01tEHT  (I  BIS*)— "OOLUTBBAL  ATTACK'* 
DlKlffBU. 

By  "collateral  attack"  Is  meant  any  pro- 
ceeding in  which  the  Integrity  of  a  Judgment  is 
challenged,  except  In  the  action  wherein  the 
judgment  is  rendered,  or  by  appeal,  and  except 
a  suit  to  declare  the  Judgment  void  ab  ioitio  (cit- 
ing 2  Words  and  Phrases,  pp.  1249,  1250). 

[Ed,  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  962;  Dec.  Dig.  f  518.*] 

2,  judquent  (§  518*)— colutbbal  attack— 
What  Constituies. 

A  bill  by  an  attachment  creditor  to  annul 
a  Judgment  to  a  seoior  attachment  by  default, 
on  the  ground  that  the  affidavit  showing  de- 
fendant's jiOBt  office  address  or  that  plaintiff  aft- 
er diligent  inquiry  was  unable  to  ascertain  it, 
required  1^  Ann.  Code  1892,  S  143,  as  the  basis 


of  a  judgment  oh  service  by  publication,  had 
not  been  made,  is  not  a  collateral,  bat  a  di- 
rect, attack,  in  which  a  recital  in  the  jodgment 
that  defendant  bad  been  legally  lummoned  by 
publication  may  be  contradicted. 

[Ei.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  961 ;  Dec.  Dig.  f  518.*] 

3.  JuDGUENT  (§  452*)— Conci.nsiVEi!raw^PKX> 
SONS  Entitlsd  to  Attack. 

A  purchaser  at  a  sale  under  the  Judgmeat 
in  an  attachment  suit  acquires  the  title  of 
the  defendant  In  attachment,  and  has  the  same 
right  to  file  a  bill  to  annul  a  judgment  in  a  senior 
attachment,  on  the  ground  that  the  affidavit 
showing  defendant's  addren  or  that  plaintiff  aft- 
er diligent  inquiry  was'  unaUe  to  ascertain  it, 
required  by  Aon.  Code  1802,  i  148,  as  the  basis 
of  a  Judgment  on  service  by  piUillcatian,  had 
not  been  made. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  857;   Dec,  Dig.  fi  452.*] 

4.  Pleading  (|  812*)— Exhibits— Gohtbol- 
uno  fobce. 

The  rule  of  pleading,  under  Ann.  Code  1892, 
8  !^8,  that,  where  there  is  a  conflict  between  an 
allegation  in  the  bill  and  a  recital  in  an  ex- 
hibit, the  latter  controls  on  demurrer,  can  be 
invoked  only  where  the  exhibit  Is  made  the  basis 
of  the  relief  sought. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  MS;  Dec.  Dig.  f  812.*] 

Appeal  from  Chancery  Cour^  Sharkey 
County;  J.  S.  Hicks,  Chancellor. 

Action  by  W.  0.  H.  McKlnney  and  others 
against  A.  J.  Adams.  Judgment  for  defend- 
ant, and  plaintiffs  appeaL  Reversed  and  re- 
manded. 

Catchlngs  &  Catchings,  for  appellants.  Mc- 
Laurin  &  Clanents  and  Qreen  &  Green,  for 
appellee. 

WHITFIELD,  a  7.  Olie  facts  In  this 
case  are  about  as  follows:  On  June  26,  1005, 
the  appellants  filed  a  bill  of  complaint  in  the 
chancery  court  of  Sharks  coun^,  Miss., 
against  A.  J.  Adami^  a  citizen  and  resldmt 
of  that  county.  The  bill  allseed:  That  on 
August  12,  1901,  the  appellant  McKlnney  su- 
ed out  an  attainment  writ  to  a  Justice  court 
against  J.  A.  Pfeifer  as  a  nonresident,  and 
that  the  writ  waa  levied  on  all  that  part  of 
the  S.  B.  %  of  the  S.  E.  U  of  section  T. 
township  18,  range  5,  lying  west  of  Conner 
Bayou,  containing  SO  acres,  more  or  less,  and 
on  aU  that  part  of  the  N.  E.  ^  of  the  N.  E. 
^  of  section  18,  same  township  and  range, 
lying  west  of  said  bayou,  cwtalnlng  16  acres, 
more  or  less.  That  the  attachment  was  reg- 
ularly prosecuted  to  Judgment,  the  proceed- 
ings all  beli^  regular,  and  that  under  a 
Judgment  by  default  rmdered  S^tember  26, 
1901,  these  lands  were  sold;  the  ai^ttilant 
McKlnney  becoming  purdiaaer.  OUat  at  3fc> 
Kinney's  request  the  sherilf  executed  a  deed 
to  hhn  and  to  A.  L.  Brovhi,  conveying  the 
lands  to  them  as  toiantn  In  common.  That 
the  deed  of  conveyance  to  them  waa  not  re- 
corded, but  was  acddfflitaUy  destn^ed  by 
fire  January  20,  1904.  That  tiw  defendant 
Adams,  had  knowledge  of  the  sale,  and  that 
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fals  attoroers  were  present  wben  It  was 
made.  That  on  June  28,  1904,  tbey  filed  a 
petltltm  In  the  said  cdiancerr  court,  praying 
for  the  restoration  of  the  destroyed  deed, 
and  that  on  July  27,  1D04,  a  decree  was  ren- 
dered accordingly.  That  Mrs.  S.  A.  Adams, 
who  was  the  wife  of  the  appellee.  A.  J. 
Adams,  on  January  S,  18D8,  sued  out  an  at- 
tachment against  the  said  Pfelfer  as  a  non- 
resident of  the  state  of  Mississippi,  which 
was  on  Uie  same  day  levied  on  said  lands. 
That  on  July  26,  1898.  Mrs.  Adams  obtained 
an  order  from  the  (drcult  court  of  Sharkey 
connty  for  publlcatloQ  against  Pfelfer  as  a 
nonresldrait.  That  no  further  step,  was 
taken  until  1902,  wbea  In  May  and  June  of 
that  year  publication  was  made  returnable 
to  the  July  term,  1902,  of  the  circuit  court 
That  from  said  last-m«itloned  date  no  fur- 
ther action  was  taken  until  March  term. 
1905,  when  Judgment  by  default  was  entered 
for  the  sum  claimed  In  the  suit  In  favor  of 
appellee.  A.  J.  Adams,  who  prosecuted  the 
suit  as  the  administrator  of  S.  A.  Adams, 
his  deceased  wife,  wtao  had  died  In  April, 
1904 ;  the  said  A.  J.  Adams  having  procured 
letters  of  administration  upon  her  estate 
May  13,  1004.  That  under  a  writ  of  vendi- 
tioni exponas  the  said  lands  were  offered 
for  sale  at  public  outcry  to  satisfy  said  Judg- 
ment, and  tliat  complainants  were  present 
and  gave  public  notice  to  the  sheriff  and  all 
others  present  that  they  were  the  owners  of 
said  lands  under  their  purchase,  and  that  the 
Judgment  under  which  the  sheriff  was  offer- 
ing the  lands  for  sale  was  invalid  and  Inef- 
fective to  pass  title.  That  notwithstanding 
this  the  sheriff  made  sale  of  the  lands  and 
struck  them  off  to  appellee,  A.  J.  Adams,  for 
$50,  and  made  blm  a  deed  therefor.  That 
the  lands  were  sold  March  4,  1001,  for  the 
taxes  of  1900,  and  purchased  by  J.  W.  Lyies. 
and  that  complainants,  after  having  purchas- 
ed the  lands  under  the  Judgment  in  favor  of 
the  appellee  McKInney,  redeemed  the  lands 
from  this  sale  February  7,  1902,  paying  out 
for  that  purpose  |13.00,  and  that  from  that 
time  to  the  filing  of  the  bill  complainants 
had  regularly  paid  all  annual  taxes  accruing 
thereon.  That  the  said  lands  had  greatly 
increased  In  value  since  they  were  purchased 
by  complainants  in  December,  1901.  That 
the  facts  stated  show  that  the  attachment 
suit  Instituted  by  Mrs.  S.  A.  Adams  had  been 
abandoned  long  prior  to  her  death  In  April, 
1901.  That  the  attempt  of  the  appellee,  A. 
J.  Adams,  to  revive  and  prosecute  the  same 
to  judgment  was  contrary  to  equity.  That, 
even  If  there  was  no  Intentional  deliberate 
abandonment  by  Mrs.  Adams  of  her  suit, 
ber  laches  should  prevent  her  or  her  heirs 
from  acquiring  any  right  to  the  detriment  of 
complainants.  Complainants  made  as  an  ex- 
hibit to  their  bill  the  entire  record  of  the 
attachment  suit  of  S.  A.  Adams,  and  of  its 
revival,  and  all  proceedings  thereunder.  That 
the  judgment  In  the  Adams  suit  was  utterly 


void,  and  thst  tiie  sale  thereunder  passed  no 
title  to  the  appellee,  Adams,  for  the  reason 
that  there  was  no  aflldavlt  made  by  plaintiff 
In  said  attachment  suit,  or  by  her  agent  or 
attorney,  as  required  by  section  143  of  the 
Annotated  Code  of  1892,  showing  the  post 
office  of  said  Pfelfer,  or  that  diligent  inquiry 
had  been  made  to  ascertain  It  without  suc- 
cess. That,  aside  from  the  question  of  lach- 
es, this  failure  to  follow  the  statute  rendered 
the  whole  Judgment  nugatory  and  void,  and 
that  the  deed  by  the  sheriff  to  appellee, 
Adann,  should  be  canceled,  and  that  the  ap- 
pellee should  be  enjoined  from  claiming  the 
lands. 

On  July  24,  1905,  A.  J.  Adams  filed  a  de- 
murrer, which  was  sustained.  An  emended 
bill  was  duly  filed,  which  set  out  the  mat- 
ters in  the  original  bill  and  alleged  several 
matters  In  addition,  not  necessary  to  be  stat- 
ed In  onr  view  of  the  case.  The  amended 
bill  averred,  amongst  other  things,  that  Pfel- 
fer, the  defendant  In  the  attachment,  had  no 
actual  or  constructive  notice  of  the  attach- 
ment suit  of  Adams,  for  the  reason  that  the 
plaintiff,  Adams,  did  not  make  and  file  the 
affidavit  required  by  section  143,  Ann.  Code 
1892,  showing  defendant's  post  office  address, 
or  that  the  plaintiff,  after  diligent  inquiry, 
was  unable  to  ascertain  it;  that  the  said 
Pfelfer  was  not  represented  by  an  attorney, 
or  any  one  else;  and  that  the  court  was 
without  Jurisdiction  to  render  a  Judgment 
against  him,  which  Judgment  was  by  default. 
A  demurrer  was  filed  to  this  amended  bill, 
and  It  was  sustained,  and  the  complainant 
allowed  to  amend  again  by  making  A.  J. 
Adams  and  his  four  children  parties  defend- 
ant; Mrs.  S.  A.  Adams  having  died  In  1904. 
A  demurrer  was  again  filed,  and  again  sus- 
tained, and  the  bill  dismissed.  In  tbe  Judg- 
ment '  In  attachment  In  favor  of  Adams 
against  Pfelfer,  It  was  recited  that  "the  de- 
fendant had  been  duly  and  legally  summoned 
In  this  case  by  legal  publication."  The 
prayer  of  this  bill  was  that  this  Judgment 
should  be  declared  nugatory  and  wholly  void, 
on  the  ground  that  the  plaintiff  la  the  Adams 
attachment  had  not  made  the  affidavit  which 
was  the  basis  of  a  Judgment  by  default  on 
publication,  as  required  by  section  143,  Ann. 
Code  1892,  and  for  the  cancellation,  conse- 
quently, of  the  deed  made  by  the  sheriff  to 
the  defendant,  and  that  tbe  defendant  shoukl 
be  forever  enjoined  from  claiming  tbe  lands 
under  said  Judgment  and  deed.  It  will  thus 
be  seen  that  the  chief  relief  prayed  for  in 
this  bill  was  tbe  annulment  of  the  Judgment 
by  default  in  favor  of  Adams  In  the  attach- 
ment suit  on  the  grounds  stated,  from  which, 
of  course,  the  rest  of  the  relief  prayed  for 
would  follow.  This  bin  was  filed,  not  by 
Pfelfer,  the  defendant  in  the  attachment,  but 
by  McKInney,  the  Junior  attaching  creditor 
and  purchaser  under  the  Judgment  and  at- 
tachment in  favor  of  McKInney  v.  Pfelfer. 
It  will  thus  be  seen  that  the  chief  ground  of 
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assault  on  this  Judgment  Is  that  the  affidavit 
required  by  section  143,  Ann.  Code  1892,  as 
the  basis  for  a  Jndgment  on  coDstructive  serr- 
Ice  by  publication,  was  not  In  truth  and  In 
fact  made,  and  that  the  party  had  not,  as 
that  statute  required,  made  It  appear  that 
such  an  affidavit  had  been  made.  It  was  dis- 
tinctly held.  In  Drysdale  v.  BIlozl  Canning 
Ca,  er  Miss.  538,  7  South.  541.  that  the  fail- 
ure to  file  this  affidavit  rendered  the  whole 
attachment  proceeding  absolutely  null  and 
void.  That  case  was  also  the  case  of  a 
Judgment  In  attatdiment  by  default,  without 
such  affidavit  having  been  made.  It  may  be 
said,  In  short,  that  this  case  and  that  are  on 
all  fours,  as  to  the  facts,  except  In  two  par- 
ticulars: First,  that  hill  was  filed  by  Drys- 
dale, the  defendant  in  the  attachment,  and 
this  Is  ffied  by  McKlnney.  a  purchaser  of  the 
land  attached,  at  the  sale  under  the  attach- 
ment, he  being  a  Junior  attaching  creditor 
and  the  purchaser  of  the  title  of  defendant 
at  the  said  sale;  and,  second,  It  does  not 
appear  In  the  statement  of  the  case  cited, 
that  there  was  any  recitation  In  the  record 
that  the  defendant  had  been  summoned  by  a 
publication  duly  and  legally  made  as  requir- 
ed by  law. 

The  main  ground  of  defense  In  this  case 
Is  that  the  recitation  In  this  Judgment  is 
conclusive  against  collateral  attack,  and  that 
this  bill  Is  a  collateral  attack.  It  becomes 
very  important,  therefore,  to  determine 
whether  this  Is  a  collateral  or  direct  attack 
on  the  Judgment  In  Words  and  Phrases, 
vol.  2,  at  pages  1249  and  1^0,  "collateral 
attack"  is  thus  defined:  "By  a  'collateral 
attack'  is  meant  every  proceeding  in  which 
the  integrity  of  the  Judgment  la  challenged, 
except  those  made  in  the  action  wherein  the 
Judgment  is  rendered,  or  by  appeals,  and  ex- 
cept suits  brought  to  obtain  decrees  declaring 
Judgment  to  be  void  ab  initio.  Burke  v.  Inter- 
state Savings  &  Loan  Ass'n,  25  Mont  316,  64 
Fac.  879,  881.  87  Am.  St  Bep.  416.  *  *  *  A 
collateral  attack  on  a  Judgment  Is  any  pro- 
ceeding to  impeach  a  Judgment  which  is  not 
Instituted  for  the  express  purpose  of  annul- 
ling, correctlttfe  or  modifying  snch  judgm^it, 
or  enjoining  its  execution.  Morrill  v.  Morrill, 
20  Or.  96,  26  Fac.  S62,  364.  11  U  R.  A.  155, 
23  Am.  Bt.  Rep.  95;  Melnert  T.  BBiAet,  39 
Or.  609,  6B  Fae.  1056.  1068 ;  Smith  t.  Mor- 
riU,  12  Colo.  App.  233,  65  Fac.  824,  826; 
Cochrane  t.  Farker,  12  Colo.  App.  109.  54 
Pac.  1027,  1029;  Barter  t.  Shall,  17  Colo. 
App.  162,  67  Fac.  ftll,  912.  Hence  a  pro- 
ceeding to  enjoin  the  enforcement  of  a  Judg- 
ment becanse  of  Its  Invalidity  or  want  of 
service  of  aommons  Is  not  a  collateral  at- 
tack. Smith  T.  Morrill,  12  Golo.  App.  233. 
56  Pac  824.  826,  *   When  the  valld- 

lij  of  a  record  attacked  Is  directly  put  In 
issue  by  the  pleadings  of  the  party  attacking 
It  by  proper  averment,  the  attack  is  direct 
and  not  collateral;  but  when  there  are  no 
proptt  avermenta  attacking  the  record,  al- 


though Its  validity  Is  drawn  In  the  Issue 
of  the  case,  the  attack  Is  collateral.  Walk- 
er V.  Goldsmith,  14  Or.  125,  12  Pac  537,  553. 
A  direct  attach  upon  a  Judgment  Is  an  at- 
tempt to  amend,  correct,  reform,  vacate,  or 
enjoin  the  execution  of  the  same.  In  a  pro- 
ceeding Instituted  for  that  purpose,  such  as 
a  motion  for  a  reh^irlng,  an  appeal,  some 
form  of  writ  of  error,  a  bill  of  review,  an 
injunction  to  restrain  Its  execution,  etc; 
while  a  collateral  attack  Is  an  att^pt  to 
avoid  Its  binding  force  In  a  proceeding  not 
Instituted  for  one  of  the  putposes  afore- 
said, etc  *  «  •  The  prayer  oi  a  com- 
plaint aaked  that  a  guardian's  release  of 
certain  mortgages  on  pn^terty  belonging  to 
a  ward  shoold  be  set  aside  and  the  mort- 
gage foreclosed,  and  for  general  relief.  Hie 
allegations  of  the  complaint  attacked  the  pro- 
bate proceedings  and  acta  of  the  gnar^n 
and  a  sale  of  the  property  made  by  him  as 
fraodident;  whldi  was  denied  by  defendant 
The  d^endant  contended  that  as  the  anlt 
was  for  the  foreclosure  of  the  mortgage,  the 
validity  of  the  probate  proceedings  and  the 
acts  of  the  guardian  could  not  be  questioned, 
as  It  would  be  a  collateral  attack  thereon; 
but  It  was  held  that  as  the  complaint  at- 
tacked directly  the  probate  proceedings  and 
the  guardian's  deeds  thereunder,  and  prayed 
for  general  reHet  In  addition  to  the  fore- 
closure  of  the  mortgage,  such  attack  was 
not  a  collateral  attack.  Dormltzer  t.  Ger- 
man Savings  &  Loan  Boc,  23  Wash.  132.  62 
Pac  862,  881."  See,  also,  Morrill  v.  Morrill, 
20  Or.  96.  25  Pac  302,  11  L.  B.  A.  155,  23 
Am.  St  Bep.  95,  and  notes. 

Under  this  definition,  which  we  think  Is 
correct  this  bill  Is  not  a  collateral,  but  a 
direct  attack  on  the  Judgment  in  this  case, 
so  far  as  the  nature  and  character  of  the  bill 
Is  concerned.  But  the  cases  in  this  court 
lay  down  the  same  doctrine  precisely  In  the 
same  character  of  case.  In  Crawford  v.  Be- 
dus,  64  Miss.  700.  a  final  account  was  filed 
by  the  executor,  Bedus,  and  a  Judgment  ren- 
dered against  Mrs.  Crawford,  one  of  the  heirs 
and  legatees.  In  that  Judgment  It  was  recit- 
ed that  "all  persons  interested  in  said  estate 
have  been,  either  by  citation  regularly  serv- 
ed and  returned  or  by  publication  regularly 
made  and  proved,  notified  to  appear."  At 
a  subsequent  term  of  the  court  Mrs.  Craw- 
ford presented  a  petition  asfealllng  this  Judg-' 
ment  as  void,  because  no  swvlce  or  process, 
either  actual  or  constructive,  had  ever  been 
made  on  her ;  and  this  court  held,  reversing 
the  court  below,  that  this  was  a  direct  pro- 
ceeding. In  which  the  recital  quoted  waa  only 
prima  facie  true,  and  that  the  falsity  of  that 
recital  conld  be  showp  by  either  the  record 
or  pand  proof.  The  court  observed  that  the 
effort  to  overthrow  It  by  parol  proof  would 
be  exceedingly  difficult  but  tluit  that  diffi- 
culty In  no  way  affected  "the  rlglit  by  a  di- 
rect proceeding,  to  ahow  that  in  pobit  of 
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fact  a  decree  bad  been  roidered  without  ]a- 
rlsdlction  of  the  person." 

In  SlTley  t.  Sninmers,  67  Miss.  712,  this 
Redus  Case  was  aaaalled,  and  directly  reaf- 
firmed by  the  court  In  a  masterly  opinion 
by  Justice  CompbelL  In  this  case  a  decree 
was  rendered  upon  a  petition  by  Slrley,  who 
had  been  appointed  administrator,  declaring 
the  estate  insolvent  and  ordering  It  sold,  etc. ; 
there  being  no  proces9  for  Robert  D.  Osbom 
and  his  wife,  two  of  the  defendants,  as  was 
apparent  from  the  record.  That  decree  was 
rendered  Norember  18,  1872,  reciting  that 
due  proof  of  publication  and  service  of  pro- 
cess had  been  made  on  all  the  parties.  When 
the  lands  were  sold,  the  widow's  dower  was 
set  apart  to  her,  and  when  she  died.  In  1876, 
the  purchasers  at  the  sale  under  the  Insol- 
vent decree  demanded  possession  of  the  lands, 
In  which  they  had  purchased  the  reversion  of 
the  heirs  of  Summers,  the  decedent,  who  was 
still  in  possession.  These  heirs  refused  to 
surrender,  and  filed,  in  1877,  their  or^nal 
bill  in  the  chancery  court  against  Slvley  and 
Drone,  the  purchasers,  to  vacate  the  decree 
and  the  administrator's  deed  to  Drone,  who 
bought  at  the  sale,  and  the  deed  from  hhn 
to  Slvler,  upon  the  grounds,  amongst  others, 
that  there  was  no  service  of  process  on  R.  D. 
Osbom  and  his  wife.  It  will  be  observed 
that  the  prayer  of  this  bill  was  exactly  the 
prayer  of  the  bill  In  this  case.  The  court 
distinctly  held  that  that  bill  constituted  a 
direct  attack,  and  that  consequently  the  re- 
cital that  service  had  been  had  was  only 
prima  facie  tru^  and  could  be  overthrown. 
The  court  said: 

"The  recitals  In  the  decree  for  the  sale  of 
the  land,  as  to  service  of  process  and  proof 
of  publication,  are  prima  focle  true.  In  this 
proceeding  they  are  not  conclusive,  in  a  col- 
lateral proceeding  these  recitals  would  be 
cohcluslve,  because.  In  such  case,  ttiey  could 
not  be  shown  to  be  untrue,  except  by  the 
record.  Not  being  liable  to  attack  In  a  col- 
lateral proceeding,  their  prima  fade  charac- 
ter would  amount  to  conduslveness ;  but  In 
this  proceeding  the  recitals  of  the  decree  may 
be  contradicted,  and,  if  shown  to  be  untrue, 
the  decree  resting  upon  them  for  Its  valid- 
ity should  be  opened.  It  is  not  to  be  toler- 
ated that,  because  the  record  may  show 
the  concurrence  of  those  facts  essential  to 
give  the  court  jurisdiction  of  a  party,  he  may 
not,  in  a  proper  proceeding  In  the  same 
conrt  and  t^calnst  the  other  imrtles,  show  its 
falsity.  It  is  not  to  be  assumed  that  a  rec- 
ord Is  false,  and  yet  It  may  be,  and  sometimes 
Is,  and,  when  shown  to  be  so  In  a  proper 
proceeding  and  between  proper  parties,  the 
troth  must  prevail,  thongh  the  record  falls. 
If,  In  its  fall,  no  one  Is  harmed,  except  the 
one  who  procured  a  ftilse  record  to  be  made, 
or  those  in  his  shoes  with  notice,  no  wrong 
Is  done,  and  right  prevails.  We  acted  on 
this  doctrine  In  Crawford  v.  Redus,  54  Miss. 
700;  which  Is  said  bgr  counsel  to  be  at  vari* 


ance  with  all  the  previous  decisions  of  this 
court  on  this  subject.  We  do  not  agree  with 
counsel  as  to  former  adjudications.  As  we 
undMvtand  them,  they  announce  the  correct 
doctrines,  to  which  we  steadfastly  adhere, 
that  every  presamptton  Is  to  be  indulged  In 
favor  of  the  record  of  a  court  of  general 
Jurisdiction,  and  that  it  cannot  be  controvert- 
ed In  a  collateral  proceeding.  Want  of  Ju- 
risdiction is  as  fatal  to  the  proceedings  of 
one  conrt  as  to  those  of  another.  No  court 
can  render  a  valid  Judgment  without  Juris- 
diction. It  is  said  that  it  Is  not  to  be  assum- 
ed that  a  court  of  general  Jurisdiction  has  In 
any  case  proceeded  to  adjudge  upon  matters 
over  which  It  had  no  authority;  and  Its 
Jurisdiction  Is  to  be  presumed,  whether  there 
are  recitals  In  Its  records  to  show  It  or  not." 
Cooley,  Const  Llm.  406.  It  Is  a  presumption 
founded  on  an  assumption.  But  sappoee,  In  a 
direct  proceeding  for  that  purpose,  the  fact 
Is  demonstrated  that  this  assumption  Is  not 
correct;  what  becomes  of  the  presumption? 
We  say  that  every  presumption  Is  to  be  In- 
dulged in  favor  of  the  Jurisdiction  of  courts 
of  record,  and  that  their  recitals  are  prima 
facie  true,  and  they  cannot  be  questioned  In 
a  collateral  proceeding;  but  when  directly 
questioned.  In  a  proper  proceeding  for  that 
purpose,  the  truth  must  prevail,  whether  the 
court  be  of  the  tme  grade  or  the  other  In  the 
classification  of  courts.  We  adhere  to  Craw- 
ford V.  Redus." 

In  Duncan  v.  Oerdloe,  59  Miss.  550,  a  judg- 
ment had  been  rendered  in  favor  of  the  testa- 
tor of  the  appellees  against  Duncan  In  the 
circuit  court.  Mrs.  Duncan  filed  a  bill  In 
the  chancery  court,  assailing  this  judgment 
on  the  ground  that  It  bad  no  Jurisdiction  to 
render  the  Judgment,  because  summons  was 
never  served  upon  her,  and  aslclng  to  enjoin 
the  Judgment.  It  will  be  observed  that  this 
bill  Is  Identical  with  the  bill  in  this  case,  to 
wit,  a  bill  seeking  to  annul  and  vacate  the 
Judgments  at  law,  because  of  the  want  of 
proper  service  of  process  on  one  of  the  par- 
ties, and  the  conrt  held  that  that  was  a  di- 
rect attack,  saying: 

"First,  Is  It  permissible  for  Mrs.  Duncan  in 
tiiiB  proceeding  to  attack  the  validity  of  the 
judgment  against  her,  by  showing  that  the 
return  of  the  oflQcer  on  the  writ  was  false, 
and  that  In  fact  she  never  had  been  notified 
In  any  mann»  of  the  pendency  of  the  suit? 
And.  If  this  question  be  determined  in  her 
favor,  second,  has  she  introduced  sufficient 
evidence  to  overturn  the  presumption  which 
exists  In  favor  of  the  truth  of  the  return  as 
made  by  the  officer?  We  consider  the  first 
of  these  questions  as  already  settled  In  this 
state  by  the  former  decisions  in  the  cases  of 
Crawford  v.  Redus,  54  Miss.  700,  and  Sivley 
V.  Summers,  57  Miss.  712;  but,  if  it  be  not, 
we  have  no  hesitation  or  doubt  In  deciding 
It  in  the  affirmative.  The  rule  that  a  rec- 
ord Is  conclusive  evidence  of  Its  own  verity  is 
not  applicable  In  a  direct  proceeding  Instituted 
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for  the  purpose  of  Bhowiog  Its  falsity  as  to 
a  matter  which,  If  fala^  shows  that  the 
court  pronoundzig  It  as  a  jodgmeDt  bad  do 
Jurisdiction  of  the  person  of  the  dtfradant, 
and,  consequently,  that  what  purports  to  be 
a  record  Is  In  fact  no  record  at  alL  No  con- 
sideration of  public  policy  requires  that  one 
guilty  of  no  negligence  should  be  condoded 
by  ex  parte  proceedings,  of  which  he  had  no 
notice,  because  of  a  declaration  made  1^  the 
court,  at  the  instance  of  his  adversary,  that 
he  had  snch  notice.  If  In  fact  Mn.  Duncan 
was  not  served  with  the  process  of  the  cour^ 
by  what  role  of  law  or  reason  shall  she  be 
required  to  siUunlt  to  have  her  property  sold 
for  the  satisfaction  of  that  which  Is  only  the 
pretense  of  a  Judgment?  It  is  not  sufficient 
to  reidy  that  the  court  which  rendered  the 
Judgmmt  has  adjudicated  ttie  fact  that  she 
was  served  with  the  summras;  for,  if  the 
BummouB  was  not  served,  the  court  had  no 
power  to  adjudicate  that  or  any  othor  fact 
igaimt  her,  and  the  whole  fabric  falls,  un- 
less she  is  forced.  In  the  outset;  to  admit  as 
true  that  which  she  avers  to  be  false,  and 
that,  too,  when  upon  its  truth  depoids  ho: 
liability  to  its  burden,  and  upon  its  fal^ty 
her  right  to  relief.  We  reiterate  what  was 
said  in  Sivl^  T.  Bummers,  that.  In  direct 
proceedings  instituted  for  the  purpose  of  test- 
ing the  validity  of  the  Judgment,  'the  truth 
must  prevail,  though  the  record  falls.'  Re- 
lief may  be  sought  through  the  interposition 
of  the  diancery  court  Freeman  on  Jodg- 
meuts,  I  49B.*' 

It  is  not  possible  for  lai^age  to  be 
more  emphatic  in  the  statement  of  the  prln* 
dpie.  than  the  languid  of  this  court  In  the 
case  ct  Gerdlne  v,  Duncan  and  Slvley  v.  Sum- 
mws.  No  room  whatew  Is  left  for  doubt 
that  this  court  has  held,  ezpr«aly.  that  a 
blU  of  this  character  constitutes  a  direct,  and 
not  a  collateral,  attack.  See,  also.  Am.  En- 
cy.  of  Law,  vol.  117,  p.  848;  Cyc.  vol.  23,  p. 
1062;  Sadler  v.  Prairie  Lodge,  50  Miss.  574, 
where  the  court  said:  "Jurisdiction  of  the 
person  is  as  essential  as  Jurisdiction  over  the 
subject-matter,  and  no  court  can  by  any  re- 
cital deprive  a  party  of  the  right  to  show,  In 
a  direct  proceeding  undertaken  for  the  pur- 
pose, that  he  is  about  to  be  derived  of  his 
property  without  having  had  an  opportunity 
to  be  heard."  ■ 

Learned  counsel  for  appellee  cite  a  num- 
ber of  cases  as  to  the  binding  force  of  the 
recital  in  the  Judgment,  but  a  careful  exam- 
ination of  each  of  these  cases  shows  that  they 
are  aU  cases  of  collateral  attack.  The  cases 
of  Cocks  V.  Simmons,  57  Miss.  183,  Cason  v. 
Cason,  SI  Hiss.  678,  Ames  v.  Williams,  72 
Miss.  760,  17  South.  762,  and  all  the  other 
cases  on  this  i>oInt  dted  by  the  learned  coun- 
sel for  appellee,  are  cases  of  collateral  at- 
tack. So  far,  therefore,  as  the  nature  of  at- 
tadc  as  disclosed  by  the  character  of  the  bill 
Is  Goncwned,  this  is  manifestly  a  direct  at- 
Uck. 


But  learned  counsd  for  aiq;>ellee  say  tliat 
this  Is  not  a  direct  attack  for  another  reason, 
to  wit.  that  this  bill  was  not  filed  by  the  de- 
fendant In  the  attachment,  as  was  true  in  the 
case  of  Drysdale  v.  Biloxl  Canning  Co.,  but, 
aa  they  say,  hj  a  strangar.  It  miut  be  re- 
membered that  the  Judj^ment  in  the  case  of 
Adams  v.  Pf^fer  is  not  a  perscmal  Judgment 
against  Pfelfer,  but  a  Judgment  condemning 
tho  land,  which  has  iieen  attached,  to  sale 
to  satisfy  the  d^t  adjudged  to  be  due  bj 
Pfelfer  to  Adams.  The  appdlants  pun^sed 
this  land  so  condemned  to  be  sold  at  an  exe- 
cution sale  made  under  the  Judgment  which 
McKinn^  had  obtained  ,^lnst  Pfelfer.  By 
sndi  purdiase  the  appellants  acquired  all  ti- 
tte  to  the  land  whiob  Pfelfer  himself  had 
held,  and  must  stand  directly  in  his  aboes 
as  r^rds  the  title.  We  are  clearly  of  the 
opinion  that,  under  ttiese  drcnmstances  the 
ai^lants,  who  acquired  whatever  title  Pfel- 
fer had  to  this  land,  Aus  ccmdonned  by  this 
proceeding  tn  rem,  had  the  same  right  as  to 
the  filing  of  this  bill  that  Pfeifdr  himself 
would  have  bad.  They  are  not  strangers  In 
any  proper  sense:  Since,  tlierefore.  this  is  a 
direct  attack,  the  recitation  in  the  Judgmrat 
was  only  prima  fade  true,  and  it  was  per- 
fectly competent  to  show  its  falsity  by  testi- 
mony to  be  Introduced.  As  well  said  in  Slv- 
ley V.  Summers,  supra,  on  collat»aI  attack 
as  a  rule  it  is  only  the  record  which  Is  as- 
sailed which  Is  introduced,  and.  since  there 
can  be  nothing  but  the  record  Introduced  <m 
such  an  attadE,  the  redtal  in  the  record  la 
condusive;  but,  on  direct  attack,  the  falsity 
of  the  redtal  as  to  the  service  of  process  in 
the  Judgnmt  may  he  Shown  liy  any  eompe- 
tent  testimony. 

The  last  pn^KMition  of  learned  counsel  for 
appellee  on  this  point  is  that  tfaere  Is  a  direct 
conflict  between  this  recital  tn  the  exhibit 
and  the  allegation  In  the  bill,  and  that  con- 
sequently, under  the  cases  of  House  v.  Gnm- 
ble,  78  Miss.  209,  29  South.  71,  McNeill  v.  Lee^ 
79  Miss.  406,  80  South.  821,  and  Weir  t. 
Jones.  84  Miss.  610.  87  South.  128,  on  demur- 
rer, the  redtal  in  the  exhibit  must  prevail, 
and  for  that  reason  alone  the  demurrer  was 
properly  sustained.  The  opinion  In  McNeill 
V.  Lee,  supra.  Is.  far  too  broad.  The  very 
purpose  of  appellants'  bill  is  to  have  dedar- 
ed  null  and  void  this  Judgmrat  and  tbe  con- 
veyances under  it,  upon  the  express  ground 
that  tbe  court  had  no  Jurisdiction  over  the 
person  of  tbe  defendant  The  rule  invoked 
as  to  exhibits  controlling  on  demurrer,  in 
case  of  a  conflict  In,  the  redtal  as  to  the  ex- 
istence of  a  fact  between  tbe  exhibit  and 
the  bill,  meant  nothing  more  than  that  such 
exhibit  should  so  control,  where  a  complain- 
ant bases  the  relief  which  he  seeks  upon  the 
written  exhibit  annexed  to'the  bill.  In  oth- 
er words,  an  allegation  in  a  bill  describing 
a  writing,  and  diaracterizlng  a  writing  as 
having  a  certain  character  or  twlng  a  cer- 
tain thing,  would  not  omtrol  tiie  court  wbea. 
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locking  At  the  writing  itself,  It  shows  tt  Is 
not  the  kind  of  writing  so  described;  or, 
when  there  is  a  fact  stated  in  the  blil,  and 
a  written  exhibit  annexed  to  the  bill,  wbl(^ 
exhibit  is  the  basis  and  foundation  of  the 
relief  sought,  states  that  fact  to  be  other- 
wise, then,  of  conrse,  the  exhibit  will  control 
on  demnrrer  nnder  the  statute.  Tliere  is  no 
contradiction  between  this  bill  and  tliis  re- 
cital Id  this  exhibit,  when  properly  consid- 
ered. All  that  section  Q2S,  Ann,  Code  1892, 
meant  was  that  exhibits  should  be  considered 
on  demurrer  as  if  copied  In  bill,  contrary  to 
the  former  practice.  In  the  case  of  House 
T.  Gumble,  supra,  for  Instance,  the  assess- 
ment roll  was  the  basis  of  relief  claimed  in 
the  bill,  and  that  assessment  roll  showed  the 
allegation  and  fact  In  the  bill  to  be  untrue. 
There  was  a  clear  case  for  the  application 
of  the  rule,  although,  ao  far  as  the  principle 
is  concerned,  It  is  true,  as  said  by  learned 
counsel  for  appellant,  that  in  that  case  the 
rules  should  not  have  been  referred  to,  since 
the  case  was  on  final  hearing.  It  was  a  mis- 
taken view  in  the  case  of  McNeill  r.  Lee, 
supra,  to  apply  this  rule  as  appropriate  thera 
In  that  case  a  bill  was  filed  to  vacate  a  sale 
made  by  a  trustee,  on  the  ground,  as  alleged, 
that  no  default  had  been  made,  and  hence  the 
trustee  had  no  power  to  selL  The  deed  of 
conveyance  by  the  trustee  was  made  an  ex- 
hibit to  the  bill,  and  it  recited  that  default 
had  occurred.  The  court  Incorrectly  held  In 
that  case  that  the  recital  In  the  deed  was 
enough  to  overthrow  the  all^tlon  In  the 
bill.  This  Is  conclusively  shown  to  he  er- 
roneous the  reflection  that  if  the  bill  bad 
contained  the  allegation  that  there  had  been 
no  default,  and  the  trustee's  deed  had  not 
been  made  an  exhibit,  the  recitals  contained 
in  the  trustee's  deed  would  have  been  offered 
in  evidence  with  the  deed,  and,  of  course. 
If  the  complainant  could  show  in  the  evidence 
that  the  recital  was  false,  the  recital  would 
fall,  and  the  troth  would  prevail. 

We  say  this  much  in  explanation  of  the 
case  of  McNeill  v.  Lee,  to  show  that  the  rule 
of  pleading  under  the  statute  as  it  now  ex- 
ists Is  only  to  be  made  in  those  cases  where 
the  exhibit  Is  made  the  very  basis  of  the 
relief  prayed  for,  and  there  then  arises  a 
contradiction  between  the  recital  in  the  ex* 
hlblt  and  the  auctions  of  the  bill  as  to  some 
essential  fact  This  is  not  the  case  here. 
No  relief  is  prayed  for  bottomed  on  this  re- 
cital. On  the  contrary,  the  bill  assails  the  re- 
cJtala  set  out  In  the  exhibit  as  false  In  a  di- 
rect proceeding  as  shown.  For  the  reason, 
therefore,  that  this  bill  Is  a  direct  attack, 
praying  the  annulment  of  this  judgment  as 
void  for  want  of  jurisdiction  because  of  the 
failure  to  file  the  aOldavlt  reanlred,  and  Is 
a  direct  proceeding,  therefore,  to  tbat  end, 
tbon^  not  made  by  tbe  d^oidant,  but  made 
by  one  who  was  a  purchaser  of  the  land,  the 
title  to  which  is  involved  under  a  judgment 
acaliurt  tbit  defendant  In  attachment  it  la 


clear  that  the  court  erred  In  sustalotag  the 
demnrrer. 

The  decree  Is  reversed,  donurrer  overrul- 
ed, and  cause  remanded  for  answer  within  SO 
days  tnm  filing  of  mandate  In  coart  below. 


PAUL  et  al.  v.  STATE.   (No.  14,055.) 
(Supreme  Court  of  MIssiaslppL   Nov.  2,  1009.) 

Appeal  from  drcalt  Court,  Adams  Coanty ; 
M.  H.  Wilkinson,  Judge. 

William  'Paul  and  Emeline  Miller  were  con- 
victed of  crime,  and  appeal.  Affinned. 

Ernest  D.  Brown  and  Chas.  F.  Ehkgle,  for  ap- 

gellantB.  Geo.  Butler,  Asst.  Atty.  Oen..  for  the 
tate. 

PKB  OUBIAlf.  AiBzmed. 


MABSHALL  v.  STATE.  (No.  18,805.) 
(Supreme  Court  of  MlssissippL   Nov.  2.  1000.) 

Appeal  fnHu  Glxcalt  Court,  Clatbome  Coun- 
ty; Jno.  N.  Bash,  Judge. 

Clem  Marahall  was  eonvleted  of  crime,  and 
appeals.  Affirmed. 

J.  McC.  Martin,  for  appellant.  Qeo.  Butler, 
ABst  Atty.  Gen.,  for  the  State. 

FEB  CUBIAM.  Afflrmed. 


CORREBO  V.  STATE.    (No.  14.090.) 
(Supreme  Court  of  Mississippi.   Nov.  2,  1009l) 

Appeal  from  Circuit  Court,  Washington  Coun- 
ty: J.  M.  Caabin,  Jodse. 

A.  Correro  was  convicted  of  crime,  and  ap- 
peals. Affirmed. 

Hugh  0.  Watson,  for  appellant.  Geo.  Bu^ 
ler.  Asst.  Atty.  Qen..  for  ttte  SUte. 

PEB  CUBIAM.  Affirmed. 


PATTERSON  T.  STATE.    (No.  13,806.) 
(Supreme  Omrt  of  Bflsslssippl.   Nov.  2,  lOOO.) 

Appeal  from  Circuit  Court,  Claiborne  Coun- 
ty: J.  N.  Bush,  Judge. 

Frank  Patterson  was  convicted  of  crime,  and 
api>eals.  Affirmed. 

B.  B.  Andemon,  for  amiellant.  Geo.  Butler, 
Asst  Atty.  Gten.,  for  the  Btata. 

PER  CUBIAM.  Affirmed. 


COTTON  STATE  LUMBEB  CO.  et  at  v. 
FOOL.   (No.  13,914.) 

(Supreme  Court  of  Mississippi.   Nov.  2,  1909.) 

Appeal  from  Chancery  Court,  Lauderdale 
County;  D.  W.  Heidelberg,  Chancellor. 

Action  between  tbe  Cotton  State  Lumber  Com- 
pany and  others  and  Mrs.  M.  B.  Pool.  From 
the  judgment,  tlie  Cotton  State  Lumber  Com- 
pany aira  others  appealed.  Affirmed. 
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G.  Q.  Hall,  Hall  ft  JacobBOO,  for  api^ellaDU. 
F.  V.  Brahan,  for  appellee. 

FEB  CUBIAH.  Affirmed. 


SOUTHERN  SCHOOL  BOOK  DBPOSITOBT 
T.  OFFICE  SUPPLY  &  BOOK  GO. 
(No.  14,11&) 
(Supreme  Oonrt  of  Sfinisdppl.   Not.  2,  1909.) 

Appeal  from  Chancery  Court,  Hinds  County ; 
G.  G.  Lyell.  Chancellor. 

Action  between  the  Soatbem  School  Book  De- 
pository and  the  Offloe  Supply  ft  Book  Com- 
pany. From  the  ju^ment,  tbe  Bode  Depository 
appeals.  Afflrmea. 

F.  M.  West  and  3.  B.  Stirling,  for  appellant 
Powell  &  Powell,  for  appellee. 

PER  CURIAM.  Affirmed. 


LATHAM  T.  STATE.   (No.  14,001.) 
(Sapreme  Court  of  MissiasIppL   Nor.  2,  190&.) 

Appeal  from  Circuit  C^nrt,  Waahlngton  Coun- 
ty :  J.  M.  Cashin,  Judge. 

Dick  Latham-  was  coavicted  <tf  eriins,  and  ap- 
peals. Affirmed. 


SO  SOUTHERN  REPORTER.  (Ml 
Bowen  ft  Cannon  and  Shields  ft  Boddie,  fol 


appellant, 
le  State. 


Geo.  Butler,  Asst  Atty.  Gen.,  tot 
VBB.  CURIAM.  Affirmed. 


KEY  T.  STATE.    (No.  13,967.) 
(Supreme  Court  of  MissiasippL    Not.  2,  1909.) 

A^eal  from  Circuit  Court,  HarrisoD  County ; 
W.  H.  Hardy,  Judge. 

Hattle  Key  was  conrietad  oC  crime,  and  ap- 
peals. Affirmed. 

J.  H.  MSs&i  for  appellant  Geo.  Butler,  Asst. 
Atty.  Qta.,  fol  the  State. 

PER  CURIAM.  Affirmed. 


SUTTON  T.  STATE.   (No.  HOSa) 
(Supreme  Court  of  MIsdsslppL   Nov.  2,  1909.) 

Appeal  from  Circuit  0>art,  Jackson  Coanty; 
W.  H.  Hardy,  Judge. 

Lilly  Sutton  waa  coDTicted  of  crime,  and  ap- 
peals. Affirmed. 

Gea  Butler.  Asst  Atty.  Gen.,  for  the  Stat& 
PER  CURIAM.  Affirmed. 
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la4  state  t. 

(124  La.) 
Nol  17.866. 
STATE  T.  HILLEB  et  tl 
In  n  ABmUR  «t  al. 

(Sapreme  Court  of  LoalsiaDa.    Oct.  18,  1909.) 

1.  MAicDAjftrs  (f  16»)— To  TaiAX.  Judob— Mah- 

DAMUB  INKFTECTUAI.  ,  . 

HaDdamua  wUl  not  Ime,  ordering  a  trial 
Sadge  to  Die  In  bU  eoart  hit  written  diarge  to  the 
jary  in  a  criminal  case,  when  it  appeara,  from 
his  return  to  the  order  nisi,  that  the  chai^  has 
been  Q.Ied,  and  be  denies  that  he  refused  to  file  it. 

[Ed.  Note.— For  other  cases,  sea  Mandamus, 
Cent.  Dig.  U  48,  5»,  60;  Dec  Dig.  I  16.*1 

2.  MAiTDAmrs  (f  16*)— To  Tbiai.  Jddoi. 

Mandamus  will  not  issue,  ordering  the  trial 
judge  to  send  to  this  coart  bia  memoranda,  made 
for  bis  own  use  during  the  trial  of  a  criminal 
case,  whoi.  In  making  hia  letnni  to  tha  order 
nisi,  without  objection,  be  aenda  all  aach  mem- 
oranda as  be  has  preserved. 

lEd.  Xote.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  ff  48,  CO.  00;  Dec  Dig.  I  16.*] 

3.  CnnnNAL  Law  ff  1092*)— Sbitliko  Bill 

OF  E^CIPTIONS— HANDAHaS. 

Mandamoa  will  not  Issue,  ordering  the  trial 
jndca  to  eorract  atatementa  aaid  to  b«  contain- 
ed bi  bills  of  exception  reserved  in  a  criminal  i 
case,  prior  to  the  hearing  on  appeal  and  when 
the  bllla  are  not  prodncad,  and  tms  court  ia  not 
tnllj  faifonnad  aa  to  thrir  contents  and  aa  to  tha 
•tatementa  complained  trf. 

[Ed.  Note.— For  other  casea,  see  Criminal  Law, 
Dec.  Dig.  S  1092.*] 

(Sjllabns  by  the  Court.) 

R.  J.  Miller  and  others  were  convicted  of 
crimes  and  John  Arthur  and  others  apply  for 
writ  of  mandamna  to  compel  the  trial  judge 
to  deliver  to  the  clerk  bla  written  charge  and 
certain  memoranda  on  which  bills  of  excep- 
tion were  reserved.   Application  dismissed. 

J.  B.  Moore  and  Richardson  &  Richardson, 
for  relators.  Walter  Onion,  Atty.  Gen.,  and 
W.  O.  Bamette,  Dist.  Atty..  for  respondent 

Stat^ent  of  tbe  Case. 

IfOMROB,  J.  (X)  Relators  complain  that, 
being  on  trial  In  the  district  court  for  the 
pariah  of  Claiborne  (aa  we  Infer,  for  murder), 
and  before  the  close  of  the  trial,  they  re- 
qnested  the  Judge  to  reduce  the  charge  to  be 
deUT»ed  to  the  >iry  to  writing;  but  that 
he  delirered  It  from  "tablets,"  referring  first 
to  one,  then  to  another,  In  sucb  m  manner 
B«  to  Gonfose  flie  iiajf  and  that  he  now  re* 
fnsea  to  file  the  same  as  part  of  tbe  record. 

(2)  Tbey  complain  that  a  certain  witnan 
for  tbe  state,  having  testlfled  "to  what  she 
■aw  and  heard,"  was  asked,  on  aoH-examl- 
natlon,  "certain  qneations"  aa  to  ber  being 
a  wltneaa  before  the  coroner's  jury— stating 
-tbe  time  and  place— calling  tlie  witneas'  at- 
tention, especially,  to  ber  statemmt  before 
the  ooKHier'a  Jurjr**;  ttiat,  "when  it  came 
defendant**  time  to"  pat  in  their  evMence, 
thej  oftWed  the  teetimwiy  given  on  the  trial 
before  tbe  cwoner*B  Jozy.  The  atate  ob* 
Jected.  on  the  ground  that  the  "proper  basis 
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had  not  been  laid  tot  the  impeaebmmt  df 
the  witness,"  and,  ''as  tbe  <^rlng  waa  only 
for  the  purpose  of  impeachment,  It  waa 
admls^Ue."  Tbe  court.  In  cirbig  his  rea- 
sons, states,  "No  Ba<di  bill  u/t  exception  was 
reserved."  That  the  Judge  made  an  wtry  on 
a  sheet  of  paper  on  which  be. entered  tbe 
bills  aa  reeerred,  in  which  he  gave  the  point, 
the  objections,  and  his  ruling.  Those  memo- 
randa were  made  by  him  in  "maw  that  be 
would  have  a  record  of  what  occurred  at  the 
time."  They— 

"show  that  this  record,  or  memoranda,  is  now, 
or  should  be,  in  the  possession  of  the  trial 
judge,  and  this  memoranda  will  show  that  his 
honor  Is  in  error,  that  a  bill  of  exception  was 
reserved,  and  that  tbe  objections  to  tbe  evi- 
dence offered  were  those  stated  In  the  bill.  Re- 
lators allege  that  they  are  entitled  to  a  correct 
statement  of  the  reasons  for  denylnc  tbem  tbe 
benefit  of  this  evidence  and  tbia  evidence  and 
its  golu  to  the  Jury;  that  said  memoranda 
Bboiud  be  presented.  In  order  that  the  appeal 
may  be  passed  on  based  on  questions  of  law 
as  they  occurred,  and  now  [show]  the  errors  of 
tbe  trial  Judge,  and  that  defendants  are  en- 
titled to  sbpw  such  bill  was  reserved." 

Tbe  bill  to  which  the  foregofeis  relates  ia 
described  as  bill  Na  1. 
CS)  The  petition  then  proceeds: 

"There  Is  also  another  bill  of  exception  that 
ia  in  the  same  condition  aa  the  other,  bill  Mo. 
S.  The  Judge  ia  in  error  as  to  hia  reasons  giv- 
en therein.  The  memoranda  referred  to  will 
show  that  the  pnrpose  and  object  of  such  evi* 
dence,  aa  stated  in  Said  bill  w  eioeption,  was 
stated  therein  by  counsel  preparing  same. 
*  *  *  We  submit  that  uld  memoranda 
should  be  filed,  and  further  submit  that  relators 
should  be  allowed  to  show  that  the  evidence  of 
tbe  witness  Annte  BUnea  waa  not  admitted,  aa 
claimed  in  the  reaams  of  the  Judge  in  the  aald 
bill  No.  S." 

The  prayer  (tf  the  petition  is  that  the 
Judge  JM  ordered  to  delirer  to  the  clerk  of 
the  district  court  bis  wrlttm  charge,  aa  given 
to  the  Jury,  and  that  be  be  further  ordered 
to  send  to  this  court— 

"the  written  memoranda  on  which  he  entered 
the  points  or  questions  on  whldi  the  bills  of 
exception  were  reserved  during  said  trial,  and 
that  he  be  ordered  to  correct  said  bills  of  ex- 
ception Noa.  1  Uld  8  In  accordance  wltb  the 
facts  herdn  above  atated." 

We  find  attached  to  tbe  petition  Qie  affldn- 
vita  of  counsel  representing  relators,  in  sub- 
stance, as  follows: 

3.  BL  Moore  smars  that: 

•*He  waa  present  *  •  •  when  the  question 
was  asked  Annie  Shines  (a  witness  for  the 
state,  who  was  then  on  cross-examination  by 
defendant's  counsel)  which  Is  set  forth  in  de- 
fendants* bill  of  exception  No.  8,  and  was  pres- 
ent when  the  same  was  objected  to  and  tbe 
answer  excluded,  as  set  forth  In  said  bill  of 
exception.  Affiant  further  states  that  tbe  te»- 
tlmony  of  the  witness,  Annie  Shines,  in  re- 
sponse to  that  and  similar  questions,  answets 
to  which  were  excluded  at  the  time,  did  not  go 
to  the  jury  subeequentlv ;  that,  shortly  after 
the  question  recited  in  the  bill  No.  8,  and  sim- 
ilar questions,  were  asked  of  this  witness,  and 
objected  to  and  excluded,  she  was  dismissed 
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from  the  stand,  and  did  not  to  on  the  witnen 
stand  again  dttrinf  the  txfal,  and  at  no  tim« 
did  Bhe  aniwer  tbe  question  recited  in  bill  No. 
S  In  presence  of  the  Jnry.  Affiant  further 
states,  with  regard  to  bill  No.  1.  that  he  had 
consulted  with  Judge  J.  A.  Ridiardson,  with 
whom  he  was  associated  in  the  trial  ol  the 
case,  with  regard  to  offering  tbe  testimony  of 
Annie  Sblnea,  taken  before  the  coroner's  Jury, 
[or  the  purpose  stated  in  the  bill  of  exception, 
and  it  was  agreed  that  it  should  be  offered,  and, 
if  excluded,  that  a  bill  of  exception  should  be 
retained  thereto;  that  lie  was  present  when 
said  testimony  was  offered  by  said  Judge  J.  A. 
Richardson,  who  had  the  matter  in  charge  of 
offering  said  testimony  and  retaining  said  bill, 
if  excluded,  but  that  defendants  were  at  that 
time  dosing  their  case,  and  affiant's  attention 
was  somewnat  withdrawn  from  the  matter  in 
band,  at  the  moment,  by  a  consultation  with 
one  of  the  defeudanU,  or  other  matters  con- 
nected  with  the  closing  of  the  case,  so  that  he 
does  not  distinctly  remember  bearing  Judge 
Richardson  tormalfy  retain  the  bill,  but  knows 
that  this  action  had  been  agreed  upon  before, 
and  belierea  and  feels  fflonlly  certain  that  inch 
bill  was  retained,** 

Jobn  A.  RIcbardBoa  declares  that  he  Is 
one  of  the  counsel  for  defendants  on  the  trial 
In  question,  and  that  Judge  Moore  aod  be 
conducted  tlA  defense;-  that  the  allegations 
contained  In  tlie  petition  for  mandamos  are 
true — 

"and,  further,  that  the  witness  Annie  Shines, 
who  was  the  witness  referred  to  in  the  bills  of 
exception  1  and  2,  upon  dismissal  from  the 
witness  stand,  was  not  recalled  during  the 
trial,  and  therefore  this  evidence  was  not  dven 
by  her  afterwards  [and]  could  not  have  Deen 
admitted,  as  the  Judge  states  in  his  reasons  kIt* 
en  in  bill  No.  S.'^ 

John  B.  BlcbardSMi  swears  that  be  was 
one  <tf  the  counsel  tor  defendants  and — 

"that,  although  he  did  not  take  an  active  part 
in  the  trial,  ae  was  present  and  paid  particu- 
lar attention  to  what  occurred  during  the 
trial;  that  the  witness  Annie  Shines  did  not 
return  to  the  witness  stand  after  the  question 
redted  in  defendant's  bill  No.  8,  and  answer  ex- 
cluded, and  that  she  did  at  no  time  give  before 
the  jury  the  evidence  which  was  sought  to  t>e 
elicited  by  the  question  recited  in  the  said  bill." 

It  may  here  be  noted  that  neither  of  the 
bills  of  exertion  referred  to  In  the  fore- 
going petition  and  affidavits  are  attached  to 
the  petition  or  otherwise  presented  to  this 
court 

The  raqHmdent  Jndge,  for  answer,  says: 

"That  he  hae  filed  his  written  charge.  In  Its 
sriginal  form,  with  the  clerk"  of  the  district 
.court ;  .  "that  he  made  memorsnda  in  writing 
for  his  charge  to  the  jury.  Instructing  them  as 
to  the  jurisdiction  of  the  case,  and  informing 
them  of  the  different  verdicts  they  could  ren- 
der, which  memoranda  have  been  destroyed  or 
misplaced,  and  are  not  now  in  his  possession.** 

Farther  answering,  he  says: 

"That  he  also  made  memoranda  of  the  ob- 
jections and  rulings  of  the  coort  at  the  time, 
as  stated  in  bill  of  exception  No.  8,  but  that 
said  memoranda  are  mislaid  or  destroyed,  and 
are,  hence,  oat  of  his  iKWsession;  *  *  *  re- 
spondent believing  that  no  bill  would  be  pre- 
sented on  that  point  after  the  evidence  aad 
gone  to  the  Jury.  In  fact,  all  the  evidence  com- 
plained of  [sic]  in  the  application  for  the 
writ  of  mandamus,  tod  stated  in  bills  of  ex- 
ception 1  and  8.  really  went  to  the  jury,  wheth- 
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er  It  was  offered  as  impeachmeat  or  to  assist 
the  Jnry  as  to  the  attitude  of  the  decMsed.  or 
who  was  the  aggreisor.  Tba  accused  bad  as 
foil  and  fair  txial  as  this  respondoit  was  able 
to  give  him,  •  *  •  Respondent  attadics 
hereto  all  memoranda  made  bf  him  during  the 
trial  of  the  caae  that  are  in  his  possessiKHu" 

E^irtber  answering 

"denies  the  allegations  of  error  appearing  In  the 
application  for  mandamus  with  reierenoe  to  biUs 
of  exception  1  and  8,  and  arers  that,  at  the  time 
that  Annie  Shines  was  on  the  witness  stand  and 
asked  certain  questions,  and  was  then  finally 
asked  'if  she  was  not  sworn  by  ttie  coroner  to 
tell  the  troth,  the  whole  truth,  and  nothing  but 
the  truth,'  and  subsequently  the  counsel  for  Uie 
defense  called  Mr.  Malone,  a  member  of  the 
coroner's  jury,  to  prove  waat  questions  were 
asked,  and  the  district  attomer  objected,  on  die 
ground  that  It  was  •hearsay.*^ 

The  notes  or  memoranda  hereto  attadied 
are  tntelllgtble  to  the  respondent  and  were 
made  for  bis  nse^  at  the  time;  Tba  bill 
marked  "No.  S"  Is  referred  to  In  memoran- 
dtun  marked  "Malone,"  for  Identlflcatlcm. 

And  respondent  specially  denies  all  other 
allegations  of  plalntUTs  api^catlon  for  writ 
of  mandamus.  Having  done  all  that  be  on- 
derstands — 

"is  required  of  him.  •  •  •  respondent  asks 
to  be  uschaiged,  and  the  writ  of  mandamns  de- 
nied. •  • 

Indnded  in  tbe  memoranda  wfai(^  accom- 
pany the  return,  we  find  two  notes  which 
apparently  relate  to  the  contemplated  charge 
to  tbe  jury,  and  two  others  which  read  as 
fcdlows: 

"Question  (BlU)  (Malone). 

"Witness  was  asked  to  state  if  the  qnestion 
was  asked  Annie  Shines,  to  state  all  that  she 
saw  of  tbe  difficulty.  Objected  to  by  district  a^ 
tomey. 

•  ••••• 

"Evidence  of  Annie  ShInea,  taken  down  be- 
fore coroner's  Jnry,  offered  In  evidence  for  the 
purpose  of  impeachment.  The  state  objected  for 
the  reason  that  there  has  been  no  basis  laid  tor 
the  Impeachment.  The  court  sustained  the  ob- 
jection, because  the  court  considered  that  there 
had  been  no  proper  basis  laid,  Iwcause  the  atto^ 
neys  for  defense  only  asked  the  witness  Amale 
Shines  if  she  was  not  sworn  by  the  coroner  to 
tell  tbe  truth,  tbe  wlwie  truth,  aod  nothing  bot 
the  truth,  and  the  court  [thoogbt]  that  was  not 
sufficient^ 

Req^ondait  makes  affidavit  to  the  truth 
of  tbe  statements  contained  to  the  answer. 
Tbe  clerk  of  tbe  district  court  certifies  that 
tbe  judge  has  filed  with  blot— 

"tils  char^.  In  writing,  which  was  delivered  to 
the  Jury  in  the  case  of  the  State  of  Louisiana 
vs.  R.  1  Miller  et  aL  *  •  •  " 

Opinion. 

Tbe  petition  alleges  that  '*the  conrt  Illegal- 
ly and  arbitrarily  refnses  to  file  his  charge, 
that  It  may  l>ec(Hne  a  part  oi  the  record  and 
go  np  as  such" ;  tnit  tiie  jodge  denies  that 
there  was  any  sndi  refusal,  and  the  ctraini- 
stances  under  whldi  the  donand  was  made 
(If  there  was  any  demand)  do  not  appear. 
We  Imagine,  therefore,  ttiat  fliere  most  bare 
beoi  some  misnnderstandtng  in  r^rd  to 
the  matter.    At  all  erents*  the  diarge  ia 
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•bown  to  hare  been  filed,  and  preemt  ac- 
tton  iM  regalred  concanlnc  It 

With  regard  to  tbe  memoranda  made  by 
Ibe  Judge  In  the  course  of  the  trial,  he  was 
ordered  to  send  It  up  to  this  court,  "or  show 
cause  to  the  coutrary."  He  haa  amt  up  all 
that  he  preserved,  without  objectltm,  and 
nothing  more  can  be  asked  in  that  respect 

The  ronainlns  prayer  of  the  petition  la 
that  the  reqKmdent  be  ordered  to  correct 
"said  bills  Nob.  1  and  S.  In  accordance  with 
the  facts  herelnaboTe  stated"  (In  the  petl- 
tim).  The  bills  referred  to  have  not,  how 
ever,  been  produced,  and,  taking  the  allega- 
tions of  the  rtiators,  with  the  doilals  and 
allegationB  of  the  respondent,  we  are  unable 
to  determine  what  the  bills  contain.  We 
should  therefore  be  acting  in  the  dark  In  or- 
dering tbem  to  be  corrected. 

Aa  the  caee  stands,  we  are  of  opinion  that 
no  writ  of  mandamus  shonM  issue.  If  opcm 
the  bearing  <hi  the  anneal  it  should  ai^ar 
tliat  tbe  defendants  have  been  [vejndiced  in 
the  matter  of  the  bills  of  exertion  Nob.  1 
and  8,  the  question  of  remedy  will  be  consid- 
ered, and  in  the  meantime,  and  in  order 
that  tbey  may  enjoy  whatever  advantage 
they  may  be  entitied  to  by  reason  of  their 
present  application,  the  same  will  be  denied 
without  prejudlee. 

It  la  therefore  ordered,  adjudged,  and  de- 
creed that  relators*  application  be  denied, 
without  prejudice,  and  this  proceeding  dis- 
mlBsnil,  at  ttieir  coat 

(lU  Ls,) 
No.  17,838. 
STATS  T.  BEHLER. 
(Snpreme  Court  of  Looislana.   Oct.  18,  ]90!>.) 
Criuinai.  Law  (S  912 %•)— Indictment  and 

IXFOBMATION     (1     161^  —  NEW    TbIAL  — 

OaouNDS. 

A  bill  of  information,  under  wblcb  a  pros- 
eention  is  conducted,  may,  with  leave  of  the 
court,  be  amended  during  the  trial,  and.  it  the 
defendant  makes  no  objection  and  pleads  no  aur* 
prise  at  the  time,  auch  objection  and  plea  will 
not  avail  blm,  after  conviction,  as  grounds  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2136;  Dec  Dig.  {  A12^:* 
Indictment  aad  Informattott.  Gent  Dig.  IS  old- 
523 ;  Dec.  Dig.  1 161.*] 

(Syllabus  by  tbe  Court) 

Appeal  from  Criminal  District  Court,  Par^ 
Isb  of  Orleans;  Frank  D.  Chretien,  Judge. 

Tony  Befaler  was  convicted  of  crlm^  and 
appeals.  Affirmed. 

Leys  Charbonnet  and  P.  M.  QUmore,  for 
appellant  Walter  Gulon,  Atty.  Oen.,  St 
Clair  Adams,  Diet.  Atty.,  and  Warren  Doyle, 
Aast  Dlst  Atty..  for  the  State. 

MONBOB,  J.  Defendant  was  prosecuted, 
bj;  bill  of  information,  and  convicted  of  In- 
cest uid  presents  his  case  to  this  court  npoa 
a  bin  of  exception,  reaerved  to  the  overrul- 


ing of  a  motion  ft>r  new  trial;  the  ground  re- 
lied on  being  that,  it  having  'been  charged 
that  tbe  crime  was  commltied  on  May  15, 
1908,  tbe  prosecuting  witness  testified,  on  the 
trial,  that  it  was  committed  on  May  27,  1906. 
and  the  district  attorney  was  permitted  to 
amend  the  bill  of  information  accordingly, 
and  over  the  protest  of  the  then  counsel  for 
defendant  who  was  taken  by  surprise,  and 
that,  had  defendaQt  been  charged  originally 
with  the  commission  of  the  crime  on  May 
27th,  he  would  have-been  prepared  to  estab- 
lish bis  innocence. 

No  bill  was  reserved  when  the  amendment 
was  allowed,  and  no  surprise  suggested.  Tbe 
objection,  bill  of  exception,  and  plea  of  sur- 
prise came  too  late  in  the  motion  for  new 
trial.  Marr's  Criminal  Jurisprudence,  tS  248. 
483,  489;  State  v.  Terrebonne,  45  La.  Ann. 
25.  12  SoutlL  815 ;  State  v.  Robinson,  87  !«. 
Ann.  678;  State  v.  Green,  115  La.  1042,  40 
South.  451;  State  v.  Hauser,  112  La.  813,  86 
South.  896;  State  t.  Henderson,  118  La.  232. 
36  South.  950;  State  t.  Michel.  Ill  La.  488, 
85  Soutit.  829. 

Judgment  affirmed. 


(124  La^ 
Mo.  17.684. 

ALFERN  T.  NEW  ORLEANS  R7.  ft  LIGH^ 
00. 

(Supreme  Court  of  Loulaiana.   Oct  18,  1900.) 

STBEBT  RAIUtOADS  (1  114*)— COXXXBIOll— EVX- 
DENCX. 

After  comparing  the  te8tim<my  offered  by 

alaintiff  in  support  of  his  dalm  for  Inlurr  and 
Bmase  resulting  from  the  alleg^  negligence  of 
defendant  with  tbe  testimony  offered  on  behalf 
of  defendant,  this  court  agrees  with  tbe  Jury,  by 
which  the  case  was  tried  in  the  district  conrL 
tbat  defendant  was  not  at  fault  In  the  matter  ai 
the  accident  from  which  the  allied  injury  and 
damage  resulted, 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  fli  239-250  nOee.  Dig.  1 114.*] 

(Syllabus  by  tbe  Court) 

Appeal  from  (]lvU  District  Court  Parish, 
of  Orleans;  Walter  B.  Sommerrille,  Jndg& 

Action  by  Samuel  Alpem  against  the  New 
Orleans  Railway  &  Light  Company.  Jndg- 
ment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Benjamin  Bice  Forman,  for  appellant 
Dart  &  Keman  and  Wm.  Eeman  Dart  tar 

appellee. 

MONROE,  J.  Plaintiff  prosecutes  this  ap- 
peal from  a  verdict  and  Judgment  reject- 
ing his  claim  for  damages  for  personal  in- 
juries alleged  to  have  been  sustained  through 
the  fault  of  the  defendant 

He  alleges  that  be  was  driving  a  buggy 
down  Camp  street  In  the  direction  of  C^nal 
street  and  tbat  near  Gravier  street,  whilst 
he  was  endeavoring  to  turn  out  of  the  way, 
one  of  defendant's  cars  ran  Into  the  buggy. 


•jm  ocaar  a^ses.  see  asnw  .toi^M  ana  aequan  MUMBltB  la  Dm.  *  Am.  Diss.  1907  to  data.  *  Bspertar  InOnsa 
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from  behind,  witfi^fing  Injury  upon  his  horse, 
Iraggj,  and  blmaeU  to  the  amount  of  915,* 
125,  for  wlildi  h*  pnTS  for  Jndgment. 

Plaintur  cttmA  bis  own  tmtimoaj,  that 
oi  a  man  named  lijncbi  and  tibat  of  a  boy 
named  Kate  In  sapport  of  his  tlwory  of  the 
accident;  and  defendant  offered  the  testi- 
mony of  the  condaetor  ot  the  car  In  ques- 
tion, that  of  the  motorman,  aad  tbat  of  a 
paasengo'  named  Mallo,  yrho  was  standing 
on  the  rear  platform  ot  the  car.  From  the 
testimonj  of  dtfendant's  witnesses  It  would 
appear  that  plalntUfs  bnggj  waa  clear  of 
the  car  track,  with  the  head  of  the  horse 
pointed  oat  Orarler  street,  near  the  lower 
side,  in  the  direction  of  the  rlyer,  and  that, 
the  front  of  the  car  having  passed  wtthont 
any  collision,  the  boggy  was  backed,  or 
tamed,  In  each  a  manner  as  to  bring  its 
left  hind  wheel  In  contact  with  the  rear 
platform  of  the  car,  resulting  in  consider- 
able Injury  to  the  boggy,  and  some  Injury  to 
the  horse  and  drirer.  The  Jury  before 
vhlch  the  case  was  tried,  apparently,  ac- 
cepted the  testimony  of  defendant's  wit- 
nesses as  giving  the  correct  version  of  the 
matter,  and,  after  comparing  that  testimony 
with  the  testimony  offered  on  behalf  of 
plalntlETs  witnesses,  we  agree  with  the 
Jury,  and  are  of  the  opinion  that  defend- 
ant's employes  were  not  at  CaalL 

The  Judgment  appealed  from  Is  there- 
fore affirmed. 


LODISVIIiLID  ft  N.  B.  CO.  t.  OALDWBULi. 

Supreme  Oart  of  Florida,  DIvIbIod  A.  June 
29.  1909.    Rehearfns  Denied  Oct.  12.  1909. 
Headnote  Filed  Nor.  11,  19090 

Uasna  and  Sebtakt  ({  266*)— Injoun  to 

Slav  ART— EVIDBNOB. 

Where  tbe  body  of  a  brakeman  Is  found 
between  paiallel  tracks  of  a  railroad,  over  which 
his  own  and  another  train  had  Just  pasted,  to 
aotborlxe  recovery  of  damages  tor  his  death.  It 
most  first  be  shown  that  he  was  free  from  fault, 
that  the  railroad  company  was  negligent,  or  that 
be  was  killed  by  die  other  train;  and,  where 
the  proof  falls  to  disclose  any  (tf  these,  a  Jndg- 
ment tor  his  widow  will  be  rerstasd. 

[Ed.  Note.— For  other  cases,  see  Master  viA 
Servant,  Cent  Dig:  ||  894-908;.  Dec.  Dig.  | 
26*  •] 

(Syllabus  by  the  Oonrt) 

Brror  to  Circuit  Gonrt,  Escamtdn  Gonnty; 
J.  B.  Wolf^  Judge. 

Action  by  Jennie  Caldwell  against  the 
LoniSTlUe  &  .Naahvllle  Bailnmd  Conpany. 
Judgment  for  plaintiff.  Defoidant  brings  er^ 
ror.  Berersed. 

Blonnt  &  Blount  &  Carter,  for  plaintiff  In 
error.  Maxwell  &  Teeves,  for  defendant  In 
error. 

OOOKBEIiL,  J.  Jennie  Caldwell  recovered 
Indgmsnt  In  the  clrcoit  court  for  Escambia 
county  against  the  Loniavllle  ft  Nashville 


Railroad  Company  in  the  sam  of  $2,000  for 
the  negligent  killing  ot  her  husband.  Nathan 
Caldwell,  an  employd  of  said  oompany.  The 
declaration  consists  of  two  counts.  In  the 
first  no  reference  is  made  to  the  onployment. 
and  it  avwred  In  general  huignage  tbe  kill- 
ing to  have  been  occasioned  by  the  careless 
and  n^llgflut  mnnlng  and  i^entKm  of  the 
engine  and  train  of  cars  of  tbe  cwnpany; 
and  in  the  seomd  tiiat  Nathan,  «4ille  emi^- 
ed  as  brakeman  in  the  perftmoance  of  his 
duties,  stuped  from  the  train  upon  the  right 
of  way,  which  was  so  improporly  and  negli- 
gently constructed  and  maintained  aa  to  ren- 
der the  footing  insecure,  and  to  throw  him 
against  the  train,  causing  his  death. 

No  point  Is  made  upon  the  pleading;  the 
Issues  now  being  only  those  raised  by  the 
pleas  of  not  gnUty  and  contributory  Dili- 
gence. 

The  fticts  going  to  ahow  how  the  accident 
happened  are  exceedingly  meag«.  When  last 
seen  alive,  Nathan  waa  atandlng  upon  tbe 
footboard  of  the  ei^:lne  of  the  train  upon 
which  he  was  engaged,  and  a  few  minutes 
thereafter  he  was  seen  dead,  lying  In  the 
space  between  the  doable  trade,  witli  two 
braises  nptm  his  head  and  his  teeth  knotdced 
out,  following  close  upon  the  passage  of  an- 
other train  of  the  company  over  the  parallel 
track.  All  the  evidence  shows  that  both 
trains  were  moving  slowly,  and  we  And 
nothing  in  the  evidence,  outside  legal  pre- 
sumptions, from  which  to  impute  netflgence 
against  the  company. 

The  law  of  the  case  seems  to  be  admitted 
by  both  sides,  based  upon  the  opinion  In  Flo- 
rida Cent  &  P.  B.  Co.  v.  Mooney.  40  Fla.  17, 
24  South,  148,  to  the  effect  that  If  Nathan 
was  killed  by  his  own  train,  the  burden  was 
upon  his  widow  to  show  eith»  that  he  was 
himself  free  from  fault  or  that  there  was  neg- 
ligence on'  the  part  of  a  co-employ6;  whereas. 
If  the  other  train  did  the  Injury,  the  burden 
would  be  upon  the  company  to  show  the 
plaintiff  waa  at  fault,  or  that  Its  servants 
were  not  n^llgent,  and  it  was  upon  this  the- 
ory that  the  declaration  was  framed  in  the 
two  counts. 

As  to  the  second  count,  we  liave  nothing 
from  which  we  can  say  either  that  Nathan 
was  free  from  ftiult  or  that  the  company  or 
its  agenta  were  negligent  We  place  little 
stress  upon  the  testimony  that  he  was  on 
the  running  board  of  tbe  engine,  and  not  on 
the  top  of  the  box  car,  where  he  riiould  have 
been,  but  are  more  Impreseed  by  the  failure 
of  the  evidence  to  show  that  his  duty  called 
him  to  get  off  the  train  at  that  point,  bis 
manner  of  doing  so,  or  any  n^Ugence  in  the 
condition  of  the  right  of  way  there,  directly 
shown  to  have  contributed  to  the  lojory. 
There  Is  evidence  that  one  might  slip  upon 
the  right  of  way,  If  "he  stepped  tn  the  slag 
ot  something,**  but  that  It  was  In  tbe  usual 
condition  of  roa(U)eds;  bat  ttw  difficulty  In 
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tills  tsBe  Is  lack  oC  evidence  tbat  Nathan  f«U 
or  slipped  while  on  the  risbt  of  way* 

The  chief  contenttOB,  howerer,  Is  tbat  he 
-was  killed  hj  the  otbec  train.  Again  we  taaTe 
nothing  bat  mrmtse.  The  statute  dilfts  the 
burden  of  proof  to  a  railroad  company  for 
damages  to  person,  stock,  or  property,  cansed 
1^  the  mnning  of  the  locomotive  or  cars  or 
other  madilnery  of  snch  company;  hot  be- 
fore the  statntory  presumption  arises  It 
should  first  be  reasonably  made  to  appear 
that  the  damage  was  in  fact  done  by  tiM  mn- 
ning of  the  locomotlTe  or  cars,  not  necessari- 
ly an  eyewitness,  bnt  when  Indirect  e»l- 
dence  Is  resorted  to,  it  should  be  at  least  rea- 
sonably clear.  Not  only  have  we  some  uncer- 
tainty as  to  whether  he  was  killed  by  the  run- 
nlng  of  the  train,  but  if  we  get  beyond  that 
point  we  are  wholly  unable  to  soy  which 
train  killed  him.  Bis  body  was  found  mid- 
way between  the  two  tracks,  nine  feet  apart, 
dightly  nearer  the  track  of  the  other  train. 
The  engineer  of  the  other  train  was  promptly 
noUfled  of  the  accident,  made  a  thorough  ex- 
amination of  his  very  dusty  engine,  discover- 
ing no  evidences  of  any  abrasion  of  dust,  and 
testified  to  a  thorough  lookout  at  the  time  of 
the  accident 

It  may  be  that  rtpoa  a  sobsegueDt  trial  new 
evidence  may  be  adduced  from  which  some- 
thing more  tangible  may  appear,  but  we  can- 
not sustain  the  Judgment  upon  the  record 
BOW  before  us. 

Judgment  reversed. 

WHITFIELD,  G.  J.,  and  SBACKLEFORD, 
concur. 

TAYLOR.  HOCKER.  aprt  P4RKHTT.T*  JJ., 
concur  in  the  opinion. 


HTGR  et  al.  v.  TORK  IfFO.  CO. 
(Supreme  Court  of  Florida,  Divirion  B.  Jnoe 

29,  1009.    Headnote  Filed  Nov.  12.  1909.) 
Bills  ahd  Nora  rt  140*)— Rbkswal  Noti— 

Opsutiom  and  Evraor. 

Wbeie  a  contract  waa  made  for  having  ice 
machinery,  etc.,  ready  for  shipment  on  or  before 
the  lit  of  April.  1906,  and  said  machinery  was 
not  shipped  until  the  Slst  of  May,  1906,  and 
said  machinery  was  accepted  by  the  parchasers 
vrithont  protest  or  objection,  and  part  of  the 
purchase  money  was  paid  and  notes  given  for 
the  balance,  and  afterwards  another  part  of  the 
purchase  m<m«y  was  paid  and  renewal  notes 
given,  which  were  the  basis  of  this  rait,  the 
mere  fact  tliat  the  machinery  was  not  shipped 
«n  or  before  April  1,  1906.  does  not  defeat  a 
(seovecr  by  the  vtalntiffs  agahut  the  purebssers 
«f  Om  MB  madius  on  the  renewal  notes. 

[Bd.  Note.— For  other  cases,  see  BiUs  and 
Notes,  Deb  Dig.  1 140.*} 

(Syllabus  by  the  Court) 

Drror  to  Circuit  C^urt,  Escambia  County; 
X  E.  Wolfe,  Judgfc 

Actl<m  by  the  York  Manufacturing  Com- 
pany  agalnit  J.  W.  Byw  and  W.  O.  Fritter. 

•Vsr  ether 


Judgment  for  plalntUt,  and  dcfenOanti  bruig 
error.  Affirmed. 

Blount  &  Blount  &  Carter,  for  plalntUB" 
in  error.  Jones  &  Pasco  and  PuttUlo  Oamp 
bell,  for  d6f«idaiit  in  error. 

HOCKER,  J.  On  the  2d  of  March,  1906, 
the  plaintiff.  York  Manufacturing  Company, 
a  corporation,  filed  the  following  dedaxatloa 
against  the  defendants  ^er  and  Fritter  to 
the  circuit  court  of  Escambia  county:  "YoA 
Manufacturing  Company,  a  corporation,  br 
PattUlo  Campbell,  Its  attorney,  sues  J.  W^ 
Hyer  and  W.  O-  Fritter  for  mon^  payable  by 
the  defendants  to  the  plaintiff,  for  the  sa^ 
defendants,  on  the  20th  day  ot  Hay.  1907, 
by  their  promissory  notes,  now  overdue 
promised  to  pay  to  the  plaintiff  9600  three 
months  after  date  and  $600  six  months  after 
date,  with  interest  from  date  of  said  notes 
at  6  per  cent  per  annum  until  paid,  with 
all  cost  of  collection,  including  10  per  cent 
attorney's  fees,  hut  did  not  pay  the  same. 
Wherefore  the  plaintiff  sues  and  claims 
$2,500  damages.** 

The  first  of  said  notes  is  as  follows: 

"$600.00       Pensacola,  Fla.,  May  20,  1907. 

"Three  months  after  date  we  or  either  of 
us  promise  to  pay  to  the  order  of  York  Man- 
ufacturing Co.,  Yorli.  Pa.,  six  hundred  & 
no/lOO  dollars,  at  Pensacola,  Fla.,  without 
defalcation,  tor  value  received,  with  Interest 
from  date  at  the  rate  of  six  per  cent  per 
annum  until  paid,  with  all  costs  of  collection, 
Including  ten  per  cent  attorney's  fees.  Waiv- 
ing the  right  of  all  valuation,  stay  and  ex- 
emption law. 

"ISIgned]     J.  W.  Hyer, 
"[SIgnedl     W.  C  Fritter, 
•^y  J.  C.  Hicks,  Atty.  In  Fact" 

The  second  note  Is  like  the  first,  except 
tbat  it  is  payable  six  months  after  date. 

To  this  declaration  the  defendants  filed  the 
following  plea:  "The  defendants,  for  pl&k 
to  the  plaintifTs  declaratioi^  say:  That  It 
is  true  that  they  made  and  executed  the 
notes  mentioned  In  the  said  declaration,  and 
that  the  said  notes  are  now  overdue,  and 
that  they  have  not  been  paid;  bnt  they  say 
that  the  consideration  for  which  these  notes 
were  given  was  certain  ice  machinery  manu< 
factured  by  the  plalntltF  and  sold  to  the  de- 
fendants under  a  certain  contract  one  of 
the  terms  of  which  was  as  follows:  The 
party  of  the  first  part  b^alntifl]  win  have 
the  machinery,  apparatus,  or  plant  ready  for 
shipment  on  or  before  the  tot  day  of  April. 
1906.  provided  the  purdiasers  shall  have  per- 
formed within  the  time  limited  herein  all 
agreements  by  them  to  be  kept  and  perform- 
ed as  part  of  the  attached  spedflcations.' 
That  the  defendants  did  well  and  truly  p&e- 
form  within  the  time  limited  therein  all  file 
agreemento  them  to  be  kept  and  poform- 
ed  as  part  of  the  said  attached  specifications. 
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but  that  the  said  j^alntlff  did  not  hare  the 
aald  machinery,  apparatua,  or  i>laDt  ready 
for  shipment  on  or  Jbefore  the  1st  day  of 
AprU,  1906,  but  that  the  aaid  machinery,  ap- 
paratus, or  plant  was  not  ready  for  shipment, 
and  was  not  shlived,  until  on  or  about  the 
Slat  day  of  May.  1906.  That  because  <tf  the 
failure  on  the  part  of  the  plaintiff  to  ship 
the  said  machinery,,  apparatus,  or  plant  on 
or  before  the  Ist  day  of  April,  1906.  as  pro- 
vided by  the  contract  entered  Into  by  and 
between  the  plaintiff  and  the  defendants,  the 
aald  defendants  were  damaged  in  a  large 
sum,  to  wit,  two  thousand  ($2,00a00)  dollars, 
which  sum  the  said  plalntlffa  are  willing  to 
set  oft  agafiut  the  claim  of  the  said  plain- 
tiff." 

The  plaintiff  died  the  following  r^llcatlon 
to  the  plea : 

"(1)  That  the  defendants  accepted  without 
protest  or  objection  the  ^ce  machinery  men- 
tioned in  aald  plea,  and  paid  $600  on  account 
of  the  purchase  price  thereof,  and  executed 
their  notes  for  the  balance ;  that  six  months 
after  the  acceptance  of  the  machinery  as 
aforesaid  they  volantarily  twld  a  portion  of 
their  said  notes,  and  executed  a  new  note 
for  the  balance,  which  said  renewal  la  the 
note  mentioned  and  sued  on  herein,  and 
thereto  waived  the  alle^^  dtiay  in  the  de- 
livery of  the  said  machinery." 

The  defmdants  demurred  to  this  replica- 
tion on  the  following  grounds: 

"(1)  That  the  facts  set  forth  In  the  said 
replication,  to  wit,  that  the  defendants  ac- 
c^»ted,  without  protest  or  objection,  the  ice 
plant  moitioned,  and  paid  $600  upon  the  pur- 
chase price  thereof,  and  executed  their  note 
for  the  balance,  and  that  six  months  there- 
after they  voluntarily  paid  a  portion  of  their 
said  notes,  and  executed  a  new  note  for  the 
balance,  does  not  constitute  a  waiver  of  the 
defendants*  right  to  a  claim  for  damagoi  for 
failure  to  ship  the  aaid  ice  machinery  by 
the  time  mentioned  in  the  contract  of  sale. 

"(2)  It  sets  forth  no  defense  to  the  defend- 
ants' plea." 

The  circuit  Judge  overruled  this  demurrer 
and  allowed  the  defendants  until  the  16th 
of  January,  1909,  to  plead  further.  On  the 
18th  of  January,  1909.  the  defendants  re- 
fusing to  plead  further,  the  Judge  entered  a 
default  against  them  for  their  failure  and 
refusal  to  plea,  and  ordered  a  Judgment 
against  them  In  favor  of  the  plaintiff.  The 
original  notea  sued  on  were  produced  and 
filed  in.  evidence,  and  a  Judgment  entered  in 
favor  of  the  plaintiff  for  $1,4&1.50.  The  case 
is  here  on;  writ  of  error  from  this  Judgment. 

The  only  error  assigned  Is  that  the  cir- 
cuit Judge  erred  in  overruling  defendants' 
demurrer  to  plaintiff's  r^llcatlon.  The  de- 
murrer, of  course,  reachea  back  to  any  sub- 
stantial defect  In  the  plea,  and  it  la  urged 
hen  that  the  plea  Is  faulty.  Without  going 
Into  the  merita  of  the  plea,  we  think  the 


facts  stated  In  the  repUoitloii  show  tliftt  the 
defense  set  up  In  the  plea  la  nnavalUng.  Tb» 
defendants  below  bad  erery  opportonlty,  be- 
fore the  execution  of  the  renewal  note  sued 
on,  by  the  exwdse  of  ordinaxr  diligence^ 
to  discover  whether  they  had  any  claim  for 
damages  on  account  of  the  taUnre  to  ship  the 
machinery  aooordiog  to  contract  Sof^  a  de- 
fense was  waived  by  the  execution  of  the 
renewal  not&  Tlds  question  Is  srttled  -lv 
thU  court  In  the  case  of  Padgett  v.  Lewis, 
M  Fla.  177.  45  BootlL  2B; 

The  Judgment  of  the  court  bdow  Is  af- 
firmed. 

TAYLOR  and  PARKHILL,  JJ.,  concur. 

WHITFIELD,  a  J.,  and  SHAGKLEFOBD 
and  OOOKBBLU  JJ.,  concur  In  the  oiklnloa. 


RUSHTOX  V.  STATE. 
(Supreme  Court  of  Florida,  Dtvlslon  A.  Oct 
12,  1909.    Headnotes  Filed  Nov.  12,  190Q.) 

1.  Statutes  (|  18*)-MonE  or  ErrAonniiT. 

.  .The  LegMatore  may  Initiate  and  finally  psM 
a  bin  bi  one  legUlatiTe  day. 

ia*i  *****  ^ 

2.  Statotm  (I  28*)-BirAonaiiT-BBwn  nr 
Date  of  Uessaob  TBAKsurmira  Bju^ 

A  wrong  date  in  the  message  from  one 
bouse  to  another  transmitting  a  bill  may  be  self- 
correcting  and  treated  as  a  clerical  misprisioD. 

dS?!  S*^"  ^  ^ 

a  Statutes  {{  8%*)— PcBMOATioif  or  Nona 
or  Local  Bnxs-rAfnaicATXVK  teownr«  iw 
JouanAU. 

The  loaraals  need  not  affirmatively  show 
that  notice  of  local  bills  had  been  dnly  pnbllsbed. 

[Ed.  Note.— For  other  cases,  see  Btatotes, 
Cent  Dig.  I  6 ;  Dec.  Dig.  |  8^.*] 
4.^UBTs  (J  42*)— Crbatioit  — Tazjditt  or 

Chapter  5771.  p.  802,  Laws  1907.  In  so  far 
as  it  created  the  criminal  conrt  of  record  for 
Suwannee  county,  was  doly  enacted. 
D^i  Oonrti,  Deb 

6.  Cbimihal  Law  <|  1028*)— Review— Qots- 
T10N8  Not  Pbesgntbd  Below. 

A  convict  cannot  raise  for  the  first  time  in 
the  appellate  court  the  validity  of  legislation  af- 
fecting the  practice  of  the  court  or  compensation 
of  its  olficers. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law. 

Cent.  Dig.  fiS  2019-2653 ;  Dec.  Dig.  |  102&*] 

6.  Rape  (|  16*)  —  Assault  with  Ismr  to 
Rape— ETinsncK. 

A  conviction  of  assaait  with  Intent  to  rape 
will  not  be  sustained,  upon  proof  that  the  a»- 
sailant  volantarily  desisted  Defore  consumna- 
tion,  without  suggestion  of  outside  interference 
and  with  no  anusual  resistance  on  the  woman's 
part 

[Ed.  Note.— For  other  cm».  see  Rape,  Cut 
Dig.  H  15-19;  Dec  Dig.TlS*] 
(Syllabus  by  the  Court) 

Error  to  Criminal  Conrt  of  Record,  So- 
wannee  County;  H.  B.  Carter,  Judge. 
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Oram  Rusbton  was  conTicted  of  an  as- 
uult  with  iqtatit  to  rape,  and  he  brings  er- 
ror. Reversed. 

J.  B.  Johnson,  for  plaintiff  In  error.  Park 
Tramm^  Atly.  Oen.,  for  the  State. 

OOCnCRELL,  J.  Oram  Rnshton  was  con- 
vleted  In  the  criminal  coort  of  record  for 
Suwannee  connty  of  an  assault  with  Intent  to 
commit  rape,  and  sentenced  to  fire  7wrs  In 
the  state  prfMnt 

Attadc  is  made  here  upon  ttw  coutitntlon- 
alitjr  of  the  act  (chapter  6771,  p.  302,  Laws 
1907)  creating  the  trial  court 

It  Is  first  <dalmed  that  there  were  fatal 
defects  In  the  passage  of  the  hill  through  the' 
Lq^atnre,  hot  an  examination  of  tiie  }oar- 
nalUi  fails  to  dlsctooe  any  serious  irregnlarity. 
It  does  appear  tiut  House  BID  878,  now 
chapter  0771,  was  Introduced  In  ttie  House, 
and  undCT  waiver  of  the  rules  was  read  three 
times,  and  passed  by  a  yea  and  nay  Tote,  on 
May  2,  1907,  and  was  at  tmce  certified  to  ttie 
Senate ;  that  <A  the  same  day  House  Bill  No. 
878  was  rectfved  by  the  Senate,  and  upon 
walrer  of  the  rules  was  duUr  passed  by  that 
body  and  ordered  certliled  to  tba  House ;  and 
upon  the  next  day  It  was  recMved  by  the 
House  and  referred  to  the  enrollliv  commit 
tee,  erldently  the  Joint  conmdttee  on  enrolled 
bills.  There  Is  a  referrace  in  the  House  Jour- 
nal of  Hay  2d  of  the  bill  to  ttie  enrolling 
committee,  upon  which  stress  Is  laU,  and 
the  message  as  printed  from  the  House  trans* 
mttting  tbB  bill  to  the  S^te  bears  date 
May  1st  Neither  point  Is  material,  but  as 
to  the  fwmer  the  reference  evidently  was  to 
the  House  conmltte^  not  to  the  Joint  com- 
mittee, and  the  latter  Is  so  clearly  a  mlq?ris- 
ion  we  have  not  takra  the  trouble  to  «am- 
Ine  the  original  JonmaL 

It  is  difflcnlt  to  fbllow  the  argument  against 
tlie  act  In  detail.  Suggestions  are  made  to 
the  requirement  that  bills  be  read  on  three 
separate  days,  but  counsel  must  know  tbat 
this  proTlsbm  in  the  GonstltutlMi  of  188S 
was  ammded  in  1806  (Gen.  St  1906,  p.  8^. 
It  is  also  Insisted  that  the  Journal  should 
show  that  notice  of  local  leglsladon  has  been 
duly  bad.  The  ConstitutioA  does  not  spe- 
dflcally  require  the  Journals  to  show  this, 
and  the  courts  may  not  inquire  Into  that 
qnesUon.  Stockton  v.  Powell,  29  Fla.  1,  10 
South.  683, 15  L.  B.  A.  42. 

The  act  estiAlUhed  the  court  and  the 
Ctmstltution  prescribed  its  Jarlsdlction.  If 
tbe  Legislature  went  too  far  la  prescribing 
matters  of  practice  and  compensation  for  Its 
oflicerB,  we  are  not  now  concerned  and  ex- 
press no  opinion.  Ex  parte  Pitts,  85  Fla. 
140.  17  Sontti.  76.  No  objection  was  made 
to  tbe  Jury,  and  the  county  solicitor  Is  not 
hen  dwnanding  his  salary. 

The  suffldoicy  of  the  evidence  gives  ns 
grave  cimceni,  and  but  MDphaslzes  again  the 


need  of  legldatl<m  to  punish  more  severely 
these  Indecent  assaults  that  do  not  quite  come 
up  to  the  definition  of  assault  with  Intent 
to  commit  rapew 

The  evidence  of  tbe  prosecuting  witness  aii- 
tborlaes  a  finding  tbat  the  plaintiff  In  error 
pulled  her  from  her  horse,  placed  his  hand 
upon  her  thighs  under  clothing,  threat- 
oied  her  with  violence,  and  Importuned  her  to 
yield  her  person  to  him;  but  npon  her  re- 
fusal, he  assisted  her  back  upon  her  horse, 
and  let  her  go.  without  intimation  of  pos- 
Mble  outside  Interference  or  nnusual  resis- 
tance on  bw  part  This  took  place  on  a  pub- 
lic road,  with  dwellings  150  and  2S0  yards 
distant 

In  Hunter  r.  States  29  Fla.  486.  10  South. 
780,  we  held  that  In  this  crime  the  Intent 
iB  tbe  gravamen  of  the  offense,  and  that  the 
Intent  must  be  shown  by  the  state  to  have  so 
possessed  the  accused  that  his  determina- 
tion was  to  commit  the  rape,  regardless  of 
resistance  and  want  of  consent  See,  also, 
C3ark  V.  State,  56  Fla.  46,  47  Sooth.  4S1. 

Giving  full  credit  to  the  testimony  of  the 
girl,  we  are  convinced  that  the  threats  of 
tbe  boy  were  but  a  bluff,  and  that  he  did  not 
Intend  to  complete  the  act,  except  with  her 
consent 

Tbe  Judgment  Is  reversed. 

WHITFIELD,  d  J.,  and  SHACKLEFORD. 
J.,  concur. 

TAYLOR,  HOOKER,  and  PABKHILL,  JJ., 
CMicur  in  the  opinion. 


WALDO  V.  STATE. 
(Supreme  Court  of  Florida.  Division  A.  Oct. 

12,  1909.   Headnote  Filed  Not.  9.  1900.) 
GsiHmAi;  Law  ({  1182*)— Bivixw— Avfibh- 

ANCC. 

Where  no  errors  are  made  to  appear  In  a 
crimJual  cause,  and  tbe  appellate  court  is  of 
the  opinion  tbat  the  evidence  tapports  tbe  ver- 
dict the  Judgment  of  convictlMi  wUI  be  affirmed. 

[Ed.  Note.— For  other  eases,  see  Oiminal  Law, 
Cent  Dig:  H  8208-8214;  Dec  Dig.  |  1182.*] 

(Syllabus  by  the  Court) 

Error  to  Criminal  Court  of  Record,  HIlls- 
boroogb  County;  H.  C.  Gordon,  Judge. 

Savannah  Waldo  was  convicted  of  grand 
larceny,  and  she  brings  emw.  Affirmed. 

EL  Bt  Drnmrlght,  for  idalntlff  in  error. 
Park  Trammell,  Atty.  Oen.,  ft>r  the  State. 

SHACKLEFORD,  X  An  information  was 
filed  In  tbe  criminal  court  of  record  for  Hills- 
borough county  against  Savannah.  Waldo, 
wherein  she  was  cliarged  with  having  com- 
mitted the  crime  of  grand  larceny.  A  trial 
was  had  before  a  Jnry,  whlA  resulted  in  her 
oonvtctitHi,  and  she  was  sentenced  to  <ic«- 
flnement  In  tbe  county  Jail  at  hard  labor  for 
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a  period  of  six  monthB.  She  seeka  a  rever- 
aal  of  this  Judgment  by  writ  of  error. 

Fonr  erron  are  assfgued,  but  the  second 
Is  expressly  abandoned.  The  remaining 
three  qnestlon  the  snffldency  of  the  evidence 
to  sustain  a  conviction;  the  defendant  ad- 
mitting In  her  brief  that  "the  single  ques- 
tion presented  Is,  Was  there  sufficient  evi- 
dence adduced  to'convlet  the  d^endant  of 
the  crime?"  The  Jury  answered  this  ques- 
tion In  -the  affirmatlTe,  as  likewise  did  the 
trial  judge  in  refusing  to  grant  the  motion 
for  a  new  trial.  After  a  careful  considera- 
tion of  all  the  evidence,  we  are  of  the  same 
opinion.  No  useful  purpose  could  be  served 
by  setting  It  forth.  Nothing  remains  for  us 
to  do  but  to  affirm  the  Judgment  See  Ghan- 
cey  v.  State.  54  Fla.  20;  44  Sooth.  1018,  and 
authorities  there  dted. 

Affirmed. 

WHITFIELD,  a  and  CX>CKBELU  J-> 
concur. 

TAYLOR,  HOCKER,  and  PABKHILU  JJ., 
concur  in  the  opinion. 


HOLIFIELD  V.  CITY  OF  LAUREJL. 
(No.  14,034.) 

(Supreme  Court  of  HIsalBsiirpi.  Nov.  2,  1000.) 
Cbiminal  Law  (J  543*)— DnDMCB-TBSn- 

MONT  OR  A  FOBHBB  TbIAL, 

Testimony  of  a  witness  against  defendant 
on  a  prosecution  In  a  police  court  may  not  be 
ased  on  the  trial  on  appeal  to  the  circuit  court, 
though  the  witness  has  removed  from  the  state. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1233,  1236;  Dec  Dig.  t 
54S.«1 

Appeal  from  Circuit  Coart,  Jones  County; 
R.  L.  Bullard,  Judge. 

Jesse  HoUfleld  appeals  from  a  couTlctlon 
In  the  circuit  court,  on  appeal  from  a  police 
court    Reversed  and  remanded. 

The  appellant  was  tried  and  convicted  In 
the  police  court  of  the  city  of  Laurel  on  the 
charge  of  the  unlawful  sale  of  Intoxicating 
liquor.  At  said  trial  one  Posey,  a  witness 
for  the  prosecution,  testified  as  to  a  sale. 
On  appeal  to  the  circuit  court,  when  the 
case  was  called  for  trial,  this  witness  could 
not  be  found,  and  It  was  learned  that  he  had 
taken  up  his  resld«ice  In  the  state  of  Ala- 
bama. The  prosecution  then  offered  to  prove 
by  the  police  Justice  what  the  testimony  of 
Posey  had  been  at  the  fbrmer  trial.  The  de- 
fendant objected,  the  court  overruled  the  ob- 
jection, and  the  police  Justice  was  allowed  to 
testify  for  the  state.  From  a  conviction  In 
the  circuit  court,  appellant  prosecutes  an 
appeal,  assigning  as  error  admission  of  this 
testimony  over  his  objection. 

a.  B.  Halseli,  for  appeUant  W.  S.  Wdeb 
and  Geo.  Butler,  Aaat  Atty.  Gen.,  for  ap- 
pellee. 


WHITFIELD,  a  J.  The  testimony  of  the 
police  Justice  of  the  city  of  Lanrd,  Mr. 
Oavln.  Is  manifestly  incompetent,  under  the 
decisions  of  Owens  v.  State,  63  Miss.  450, 
and  Dukes  t.  State,  80  Miss.  853.  81  Sontb. 
744.  The  whole  subject  was  exhaustively 
considered  in  the  case  of  Dukes  v.  State,  an- 
pra,  and  we  feel  ourselvea  bound,  by  the  for- 
mer decisions  of  this  court,  to  hold  as  we 
have  announced  therein.  We  said.  In  the 
Dukes  Case,  at  page  862  of  80  Mli».,  and 
page  745  of  SI  South. :  "It  doubtless  would 
be  well  for  our  Legislature  to  enact  that  sacb 
testimony  should  be  received  in  all  the  cate- 
gories mentioned  in  section  lldS  of  Dr. 
Bishop's  New  Criminal  Procedure.  Volume 
1,  f  1105."  In  that  section  Mr.  Bishop  said: 
"Of  necessity,  if  a  witness  has  died,  or  has 
become  insane,  though  but  temporarily,  or 
by  the  opposite  party  is  kept  out  of  the  way, 
or  is  too  ill  or  Infirm  to  come  to  the  court 
(for  It  cannot  adjourn  to  his  house),  or  if 
from  any  cause  for  which  the  party  is  not 
responsible,  such  as  residence  t>eyond  the 
process  of  the  court,  or  the  like,  the  witness* 
personal  presence  cannot  be  had  (a  rule  as 
to  which  the  decisions  are  somewhat  indis- 
tinct and  inharmonious),  added  to  which.  If 
there  has  been  a  prior  proceeding,  involving 
the  same  Issue,  between  the  same  parties, 
conducted  regularly  In  pursuance  of  law,  and 
therein  the  defoidant  bad  the  opportunity  to 
cross-examine  the  witness  against  him — not 
otherwise — what  was  on  such  former  hearing 
testified  to  by  a  witness  whose  presence  can- 
not now  be  had  may  be  shown  against  the 
defendant" 

We  once  more  repeat  that  the  Legislatare 
sbonid  change  the  rule  of  evidence  on  this 
subject,  as  Indicated  in  Uiat  section,  and  we 
trust  that  the  Le^ialatnre  soon  to  meet  will 
not  fail  so  to  do. 

Reversed  and  remanded. 

MAYES,  J.  (spedolly  concurring.  I  con- 
cur in  the  result  reached  by  the  court  and 
also  the  law  declared  in  the  opinion,  bat  I 
dissent  from  that  part  of  the  opinion  which 
suggests  to  the  Legislature  that  there  should 
be  any  change  in  the  rule  of  evidence  on  th* 
subject  dealt  with  in  the  main  body  of  the 
opinion.  Indeed.  I  think  It  will  be  unwise 
for  the  Legislature  to  change  this  well-estab- 
lished mle  or  to  extend  the  doctrine  an- 
nounced by  the  opinion  furtlwr  ttan  tba 
conrta  have  already  exteoded  It, 


BBASON  T.  STATE.  (No.  14jm 

(Snpieme  Court  of  UisstsslppL   Nov.  2,  190a> 

1.  InvANTB  (I  66^  —  CtoMEa  —  CAPAomr  to 
Commit  Cbime— Cbiminal  InxEnr. 

The  criminal  latent,  which  Is  an  essential 
element  of  every  crime,  cannot  be  entertained 
by  an  Infant  nntil  be  has  developed  suflldent 
intelligence  and  moral  peroeptioo  to  enable  him 
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to  4'«ttnguWh  between  right  and  wrong  and  to 
compxaheDd  th«  eooiaqae&ees  of  lib  acts. 

[Sd.  Note^FoT  other  cassa.  aaa  Iii£aiiti,  Gent 
IMk.  I  172;  Dec  X>ic.  I  66.*1 
2.  iNrAirra  (I  66*)  ~  Crimes  —  GuPAdrr  so 

OolOfIT  CrOIK— E*BE8UMPn01(S. 

While  an  Infant  under  the  age  of  7  yean  U 
cOQ<:laBiTel7  pretnmed  to  be  incapable  of  enteiv 
twining  a  criminal  intent,  the  presumption  be- 
tween the  agea  of  7  and  14  is  only  prima  fade, 
and  can  be  overcome  b;  prooL 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  i  172 ;  Dec  Dig.  |  66.*] 

S.  InrAiTTs  (I  66*)  —  CBum  —  Capacztt  to 

COHMIT— RAFB. 

The  presnmptira  that  an  infant  nnder  die 
age  of  14  has  not  leacbed  the  age  of  pobertr, 
and  hence  is  incapable  of  committing  rape,  is 
prima  fade  only,  and  may  be  overcome  by  proof. 

[Ed.  Note. — For  other  cases,  see  Infants,  CeoL 
ok.  I  172;  Dtc  Dig.  i  66.*] 

4.  ImrAim  (I  66*>— CteXKBs— Bafb. 

In  a  triiu  of  an  infant  nnder  14  yean  of 
age  for  rape,  where  there  was  no  evidence  of  his 
mental  caiiadty  to  entertain  a  criminal  Intent 
or  of  his  plyrsfcal  ability  to  commit  the  crime, 
a  peremptMy  Inatmetiou  to  aognit  ■honld  have 
been  given. 

[Bd.  Note^For  other  cases,  see  Infants,  Cent 
Dig.  i  172;  Dec  Dig.  I  66.*] 

Appeal  ftom  Circuit  Court,  Forrest  Oonn- 
ty ;  W.  H.  Cook,  Judge. 

Jupiter  Benson  was  convicted  oC  rape,  and 
appeals.   Reversed  and  remanded. 

Lather  James  and  Jno.  T.  Haney,  for  aih 
pellant.  Geo.  Bntler,  Aast  Atty.  Geu^  for 
the  StatflL 

SMITH.  J.  Awellant,  a  boy  under  the  age 
of  14  years,  was  convicted  In  the  court  be- 
low of  the  crime  of  rape.  There  was  no  evl- 
dence  of  Us  mental  capacity  to  entertain  a 
criminal  intmt,  or  of  bis  physical  ability  to 
commit  the  crime  of  rape;  At  die  close  of 
tbe  evidence,  appellant  requested,  and  was 
refused,  an  instruction  charging  tlie  jury  to 
find  him  not  guilty.  A  criminal  latent  is  an 
essential  element  of  every  crime.  Such  an 
Intent  cannot  be  «itertalned  by  an  Infant 
until  U  has  developed  sufficient  Intdllguice 
and  moral  pearcqitloD  to  enable  It  to  dlstln- 
gulsb  between  right  and  wrong  and  to  com- 
pr^end  tbe  consequwce  of  Its  act 

Under  the  age  of  14,  an  Inftint  Is  presumed 
not  to  bare  reached  this  state  of  develop- 
ment, and  to  be  incapable  of  entertaining  a 
criminal  Intuit  But  as  In  fiict  tbe  age  at 
which  children  reach  this  stato  of  develop- 
ment  varies,  this  presun^tion  between  the 
ages  of  7  taoA  14  is  only  prima  facie,  and 
can  be  overcome  by  proof.  Under  the  age  of 
7  this  presumption  Is  conclnslTe.  Westbrook 
▼.  Ballroad  Co.,  66  Miss.  507,  0  South.  321, 
14  Am.  St  Rep.  587;  22  Cyc  622:  16  A.  ft 

5.  Bn.  of  Law  (2d  Bd.)  ffll.  In  tbe  crime  of 
rap%  in  addition  to  mental  capacity  to  enters 
tain  a  criminal  Intent,  there  is  also  involved 
tbe  elanokt  of  physical  ability  to  commit  it, 
and  this  physical  ability  cannot  exist  until 
tbe  infant  has  arrived  at  the  age  of  puberty. 


In  most  Jurisdictions,  an  infant  under  the 
age  of  14  Is  conclusively  presumed  not  to 
have  arrived  at  the  age  of  puberty,  and  hence 
Incapable  of  committing  rape.  But  the  rule, 
and  we  think  the  safer  rule,  in  some  Juris- 
dictions, Is  that  this  presumption  is  onl; 
prima  facte  one,  and  can  be  overcome  by 
proof.  16  A.  ft  E.  En.  of  Law  (2d  Ed.)  31S. 
and  authorities  there  cited. 

The  learned  Judge  who  tried  the  case  In  the 
court  below  seems  to  have  correctly  announc- 
ed the  law  in  his  instmctions  to  the  Jury ; 
but  as  there  were  no  facts  in  evidence  by 
which  thGM  presumptions  could  have  been 
overttiTown,  there  was  nothing  to  submit  to 
tbe  Jury,  and  tbe  peremptory  Instmctifm . 
should  have  been  s^ven. 

Berersed  and  remanded. 


BRAMLETT  A  SONS  t.  ADAHB,  Revenue 

Agent   (No.  13,712^ 
(Supreme  Court  of  MississippL   Nor.  2,  1909^ 

Stxpuutiorb  (I  6*)— RcDucnon  to  Wunno 
— NscEBSirr. 

nie  court  shonid  require  that  all  stipula- 
tions, made  ovt  of  conrt  between  the  paraes, 
shonU  be  Tsduoad  to  writing,  and  oral  stipnla- 
tlona  sbonld  be  disregarded. 

_[Bd.  Note.— Fbr  other  cases,  see  Stipulations, 
Cent  Dig.  If  6-13;  Dec.  Dig.  |  6.*] 

Appeal  from  arcnlt  Ck>urt  Lafoyette 
County;  W.  A.  Roane,  Judge. 

Action  by  Wirt  Adams,  Revenue  Agent 
against  Bramlett  ft  Sons.  From  a  dtfanlt 
Judgment  for  plaintlfr,  dtfendanta  aK)eaL 
Reversed  and  remanded. 

This  was  a  suit  by  the  state  revenue  agent 
against  the  appellants  for  tbe  recovny  of 
%lfiOO,  statutory  penalty  for  the  unlawful 
sale  of  intoxicating  liquor,  and  was  b^n 
t^  an  attachment  in  the  circuit  court  Tbwe 
were  several  criminal  prosecutions  pending 
In  the  court  of  the  Jqstloe  of  the  peace 
i^inst  the  appeOants,  and  there  wore  srane 
efforts  made  to  compromise  all  of  tbe  cases, 
both  dvil  and  criminal,  as  tbe  same  attor^ 
nf^s  represented  both  sides  In  all  the  cases. 
According  to  the  theory  of  tbe  aiipellee  taer^ 
there  was  a  verbal  agreement  that  a  judg- 
ment should  be  entCTed  in  the  magistrate^ 
court  Imposing  fines,  without  imprlsonmuit 
in  all  of  tbe  criminal  cases,  and  tbat  a  Judg- 
ment should  then  be  entered  In  tbe  instant 
case  for  the  amount  claimed,  to  wit  11,600, 
unless  the  revMiue  agttit  shonid  agree  to  set- 
tle for  less;  that  thereup(«i.  In  accordance 
with  this  agreement  these  Judgments  were 
entered  Imposing  fines  in  tbe  criminal  cases ; 
that  thereafter  tbe  revenue  agent  declined 
to  accept  any  compromlss^  bat  demanded 
Judgmoit  for  tbe  full  amount  91<600;  tbat 
when  tbe  apptilants  filed,  or  attempted  to 
file,  a  plea  to  the  dec1aratl<m,  tbe  time  for 
filing  same  having  expired,  the  appellee,  by 
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Ml  atbnnert  AM  a  motion  to  vtrike  said 
plea  from  this  flies  and  enter  Jndgmoit,  wblcb 
was  done,  This  ai^reement  vas  not  made  In 
writing,  and  anpellanta  contend  tiiat  thcv 
did  not  fllo  their  plea  In  time,  becanse  they 
understood  that  the  matter  would  be  ad- 
justed ont  of  conrt,  and  tiiat  Jodgmoit  tor 
the  full  amount  vronld  not  be  demanded. 
They  tber^ore  asked  leave  of  the  court  to 
die  their  plea  nnnc  pro  tunc  This  plea  bad 
r«aatned  on  file  for  about  a  year  before  this 
^motion  to  strike  It  ont  was  filed,  but  was 
unsigned.  There  was  no  erldence  of  any 
laches  on  the  part  of  tiie  defOndant^  eoun> 
sd.  Hie  plea  denies  tiie  guilt  oC  the  de> 
Cendant;  and  was  only  Imperfect  becanse 
counsel  had  Inadvertently  omitted  to  sign 
It,  whldi  defect  appdlants*  counsel  offttr  to 
correct  by  amendment;  but  thetr  motion  to 
am«id  was  oTerruIed,  and  the  plea  strlCk«i 
from  ttm  files,  and  judgment  entered  by 
default 

W.  y.  Snlllvan  and  Falkner  &  Russell,  for 
appellants.  Alexander  ft  Alexander,  for  ap- 
pellee. 

MATES,  J.  We  hare  no  doubt  bnt  that 
the  trial  judge  would  have  permitted  the 
plea  In  question  to  be  filed,  had  the  question 
been  presoited  to  him,  unlnfiuenced  by  the 
alleged  oral  agreement,  as  amendments  are 
liberally  allowed  by  statute.  This. being  the 
case,  we  think  the  court  should  have  disre- 
garded any  agreement  not  in  writing,  and  al- 
lowed the  filing  of  the  plea  as  asked.  The 
only  safe  mle  for  courts  to  be  governed  by 
Is  to  require  all  i«reem«its  to  be  In  writing. 

This  case  Is  reversed  and  remanded. 


•umame  of  the  Indlvldnals  cmnposliig  the  part- 
nership, or  a  proper  •zcuae  for  the  ranlasion. 

[Ed.  Note.— For  other  casea,  sea  False  Pre- 
tenses. Gent  Dig.  |  S8;  Etee.  Dig.  |  2&*] 

Appeal  from  Circuit  Ooort^  Nawton  Coun- 
ty; J.  R.  Byrd.  JndgSu 

M.  J,  Tatum  was  Indicted  for  false  pre- 
tenses. From  an  ordw  sustaining  a  demurs 
rer  to,  and  quashing,  the  Indlctmoi^  the 
State  appeala  Affirmed. 

Geo.  Butler.  Asst  Atty.  Gen.,  for  the  SUte. 
O.  0.  Tann,  for  appellee^ 

SMITH.  J.  AppeUee  was  indicted  In  the 
court  below  for  obtaining  m<mey  under  false 
pretenses.  This  Indictment  was  demurred 
to,  and  from  a  Judgment  sustaining  the  de- 
murrer, and  quashing  the  Indictraoit  this 
appeal  is  takoi  by  the  state. 

The  all^atlons  of  the  Indictment  necea- 
sary  to  be  here  considered  are  as  follows: 
First,  "did  then  and  there  falsdy  and  Mo- 
□lously  pretend,  by  means  of  letters  and 
otherwise,  to  tbe  said  Aycock  Frank  AIvls 
Ck)mpany  that  the  said  M.  J.  Tatum  had 
In  his  possession,"  etc.;  and,  second,  "did 
*  *  *  obtain  from  the  said  Ayoxft  Frank 
AItIb  Company  six  hundred  dollars  in  mon- 
ey," etc. ;  and,  "Intending  to  cheat  and 
defraud  Aycock  Frank  Alvis  Company,  a 
partnership  composed  of  Aycock  Frank  AI- 
vls, doing  business  In  New  Orleans,  Louis* 
iana,"  etc.  Tbe  three  grounds  of  demurrer 
necessary  to  be  herein  considered  are:  Be- 
cause said  Indictment  falls  to  all^  or 
charge  the  value  of  the  pn^rty  alleged  to 
have  been  obtained  by  the  defendant;  be- 
cause the  Indictment  falls  to  set  forth  tbe, 
contents  of  tbe  letters  slleged  to  have  been 
used  for  the  purpose  of  procuring  ttxe  mon- 
ey alleged  in  said  Indictment;  because  the 
Indtctmeut  falls  to  give  or  set  forth  the  prop- 
er names  of  the  persons  composing  the  firm 
of  Aycock  Frank  AIvIs  Company. 

The  first  two  of  these  grounds  are  wholly 
untenable.  "When  the  false  pretense  Is  In 
writing,  or  consists  wholly  or  In  part  In 
tbe  use  of  a  written  Instrument,  the  writing 
need  not  be  set  out  in  bsec  verba.  It  Is  suf- 
ficient, as  in  the  case  of  a  verbal  pretense, 
to  set  out  the  purport  of  It,  tmless  some 
question  turns  on  the  form  or  oonstructlon 
of  tbe  instrument,  or  some  legal  description 
of  It  Is  glren  In  tbe  Indictment,  the  accuracy 
of  which  it  may  be  material  for  the  court 
to  determine."  19  Cyc.  424,  425,  and  author- 
ities there  cited.  The  allegation  that  appel- 
lant obtained  from  tbe  said  Aycock  Frank 
AlvIs  Company  (600  In  mon^  Is  a  snffldent 
allegation  of  the  value  thereof.  Oliver 
State,  37  Ala.  134;  People  v.  MlUan,  100 
Cal.  820,  39  Pac.  606  ;  8  Bn.  PI.  ft  Pr.  STB. 

Tbe  Indictment,  however,  failed  to  allege 
tbe  names  of  tbe  Individual  persons  compos- 
ing tbe  partnership.  Tbe  name  of  the  party 
defiraoded  most  be  set  out^  as  a  means  of 
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STATE  V.  TATUM.    (No.  14,084.) 
(Supreme  Conrt  of  MissUsIppI.   ^ov.  8,  1009.) 

1.  False  Pbstersbs  (f  8S*>  —  IifDmniKifT — 
Wbittsn  insrstniENT. 

Where  all^^  false  pretenses  consist  whol- 
ly or  In  part  of  the  use  of  a  written  inetmment, 
the  writing  need  not  be  set  out  in  the  Indict- 
ment in  hsec  rerba,  nnlen  some  gueatloa  turns 
on  the  form  of  construction  of  tbe  instrument, 
or  some  legal  description  of  It  Is  giTen,  tb»  ac- 
curacy of  which  may  be  material  ntr  ue  conrt 
to  determine. 

[Ed.  Note.— For  other  eases,  see  False  Pre- 
tenses, Cent.  Dig.  I  46;  Dec  Dig.  S  33.*] 

2.  Falsi  Pbetenses  (|  82*)  —  Indxctheict — 
Yalux  of  Pbopbbtt. 

Ah  allegation  that  by  certain  false  pre- 
tenses defeuMnt  obtained  from  prosecntor  $600 
la  SMmey  sufficiently  alleged  the  value  of  the 
property  obtained. 

[Bd.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  H  42-44 ;  Dec.  Dig.  I  82  :* 
Indictment  and  Information.  Cent  Dig.  I  280.] 

a  Falsi  Paaiansas  f|  28*)  —  IirDionmn — 

PXBSONS  DirBAUDXD— PAnnCBSHIF^NAMIS 

or  Pabthebs. 

Where  a  partnership  was  alleged  to  bare 
been  defrauded  by  defendant's  false  pretenses, 
the  Indictment  most  contain  the  Christian  and 
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Identifying  tbe  offense  cbarged ;  and  tbto  al- 
leipitton  Is  as  essential  In  false  pretenses  as 
It  Is  In  larceny.  McClaln  on  Crtm.  Law,  vol. 
1.  I  707.  Where  the  persons  defrauded  com- 
pose a  partnership,  the  Indictment  must  al- 
tege  both  the  Christian  and  surname  of  tbe 
IndlHdaals  composing  the  same,  or  a  prop- 
er excoae  gtren  for  not  so  doing.  2  Bishop, 
Criminal  Fr.  |  718. 

The  demorrer,  therefor^  was  pnqpwly  ans- 
tatned. 

Affirmed. 


EASLBT  T.  ALABAMA  GREAT  SOUTH- 
ERN RY.  CO.   (No.  13,92».) 
(Snpreme  Court  of  MlSRlssippl.    Oct  18,  1909. 
Sosgestion  of  Error  Overruled  Nov.  2,  1900.) 

1.  Cakkibbs  (I  818*)— iNJUaua  to  Pas8bh- 
GEK8  —  Pbhu.  Facu  Cam  —  Bubdeh  or 
Pboof. 

Where  tbe  evidence  showed  that  a  passen- 
ger was  injured  by  tbe  running  of  a  locomotive 
of  the  camer.  the  carrier  did  not  meet  the  prima 
fade  thereby  made,  nnder  Code  1906.  t  1083, 
providing  that,  in  actions  gainst  railroads, 

f>roof  of  an  injury  inflicted  by  the  running  of 
ocomotives  shall  be  prima  facie  evidence  of  neg- 
ligence, by  evidence  leaving  it  a  matter  of  coo- 
iecture  as  to  how  the  accident  happened ;  but 
It  must  dearly  show  bow  the  injuiv  occurred, 
and  show  facts  ezoneratiog  it  from  liability. 

[£>].  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1307-1314;  Dec.  Dig.  «  818.*] 

2.  Trial  (|  2^*)— Etidxncb— Inbtbuciiohs— 
Afpucabilitt. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger by  the  mnning  of  a  locomotive,  tbe  tes- 
timony negatived  the  fact  that  tbe  passenger 
was  either  leaning  out  of  tbe  car  wmdow  or 
holding  his  ann  out  of  the  same,  an  instruction 
that  the  passenger  must  show  that  he  exercised 
ordinary  care,  and  that  if  bis  injury  was  caused 
from  bis  leaning  out  of  the  window,  or  holding 
his  arm  out  of  the  same,  so  far  as  to  be  stmck 
by  an  object  a  specified  distance  from  tbe  car. 
be  was  guilty  of  contributory  negligence,  was 
erroneous. 

{Ed.  Note. — For  other  cases,  see  Trial,  CenL 
g.  I  603:  pec.  Dig.  |  252.*  ] 

Appeal  from  Circuit  Court,  Lauderdale 
County ;  J.  L.  Buckley^  Judge. 

Action  hf  Tom  Easley  against  the  Alabama 
Great  Southern  Railway  Company  for  inju- 
ries received  while  a  passenger.  From  a 
Judgment  for  defendant,  ^alntlff  appeals. 
Reversed  and  remanded. 

F.  V.  Bmtian,  for  ai^Ilant  B(»eman  St 
Fewell,  for  appeUee. 

MAYES,  J.  AS  the  proof  now  appears  In 
this  ease,  it  concliudTely  Bbows  that  the  in- 
Jnry  to  plaintiff  was  inflicted  In  some  way 
by  tbe  nmninff  of  the  locomotive.  ThlB  be- 
Inff  so,  be  was  entitled  to  all  the  benefit  of 
section  1086  of  the  Code  of  1006,  which  pto- 
rldes  that:  "In  all  actions  against  railroad 
companies  for  damages '  draie  to  persons  or 
propefty,  proof  of  injury  Inflicted  by  the  run- 
ning of  tbe  locomotives  or  cars  of  such  com- 
pany shall  be  prima  facie  evidence  of  the 


want  of  reasonable  skill  and  care  on  the  part 
of  the  servanta  of  the  company  In  reference 
to  inch  Injury.  This  section  shall  also  apply 
to  passengers  and  employes  of  railroad  com- 
panies." In  this  view  of  this  statute,  under 
the  facts  as  they  now  appear  in  tbe  record, 
It  Is  exceedingly  doubtful  whether  or  not  a 
peremptory  Instruction  should  not  have  been 
glv^  plaintiff  on  tbe  question  of  liability; 
but.  since  this  case  Is  to  be  tried  again*  we 
leave  this  question  undecided,  as  a  new  trial 
may  develop  new  facts. 

We  are  very  much  Inclined  to  the  view  that 
tbe  testimony  ofTered  to  rebut  tbe  prima  facte 
case  made  by  the  testimony  of  plaintiff  un- 
der the  statute  leaves  It  a  matter  of  conjec- 
ture as  to  how  this  acddeat  happened.  When 
this  is  the  case,  this  court  lias  said.  In  tbe 
case  of  Railroad  Company  v.  Brooks,  85  Miss. 
260,  88  South.  40,  and  In  Railroad  CtHnpany 
V.  Landrum,  89  Miss.  899,  42  Sonth.  675,  In 
construing  this  statute,  that  "mere  conjec- 
ture would  not  meet  the  burden  of  tbe  stat- 
ute, but  that  the  testimony  for  the  railroad 
must  clearly  show  how  the  injury  occurred, 
and.  In  showing  this,  show  further  such  fftcts 
as  exonerate  the  railroad  company."  We 
hardly  think  that  the  testimony  of  the  de- 
fendant company  met  tbls  standard  of  re- 
quirement In  this  doubtful  state  of  the  case 
on  tbe  law,  the  court  undoubtedly  committed 
reversible  error  in  giving  an  instruction  to 
the  Jury  which  had  no  facts  to  sniqport  it. 

By  the  first  instruction  the  court  told  the 
Jury  that  "It  devolved  upon  plaintiff  as  a  pas- 
senger to  exercise  ordinary  care  not  to  be  in- 
jured, and  If  yon  believe  from  tbe  evidence 
that  his  injury  was  caused  from  his  leaning 
out  of  the  car  window,  or  holding  his  arm  out 
the  car  window,  so  far  as  to  be  struck  by  an 
object  12  Incbes  from  the  coadi,  then  be  is 
guilty  of  contributory  negligence,  and  cannot 
recover."  The  testimony  nowhere  shows  that 
plaintiff  was  eltber  leaning  out  of  the  window 
or  holdliv  his  arm  out  of  same.  On  the  con- 
trary, It  natives  this.  All  instructlona  must 
have  apidicatlon  to  the  case  ma^.  and  not 
be  mere  arbitrary  announcements  of  tbe  law. 
Again,  histructlons  cannot  have  Inserted  In 
tbem  fictitious  facts,  and  tbe  Jury  told  that, 
If  they  believe  those  unproven  facts,  th«y 
must  find  in  favor  of  tbe  party  asking  the  In- 
struction. 

Reversed  and  remanded. 


FARMERS'  LOAN  ft  TRl'ST  CO.  v. 
RAINER.   (No.  14.038.) 

(Supreme  Court  of  Mississippi.    Nov.  8,  1909.) 

Sales  (j  176*)—Pb ice— Liability  to  Assign- 
ee. 

Where  a  buyer,  who  knew  that  the  goodu 
delivered  were  not  of  the  character  and  quality 
ordered,  and  who  knew  that  his  customers,  who 
had  bought  part  of  the  goods,  had  returned  the 
same  as  worthless,  failod  to  exercise  his  riglit 


*ror  other  casw  see  ssom  topic  and  section  NUMBER  in  Dec.  *  An.  Digs.  1991  tt»  date,  *  Reporter  iB^lexes 
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to  reject  the  foods,  bat  execnted  an  acceptance 
and  notea  for  the  price,  he  mnat  pay  the  notes 
to  an  asaignee  in  dae  couraa. 

[Ed.  Note.— For  other  caaea,  aee  Bales,  Cent 
Dig.  U  436-M4;  Dec.  Dig.  I  IW} 

Appeal  from  Circntt  Court,  Tazoo  Connl;; 
W.  H.  Potter,  Judge. 

Action  by  the  Farmers'  Loan  &  Trust  Com- 
pany against  T.  J.  Rainer.  From  a  Judgmrait 
for  defendant,  plaintiff  appeala.  Reversed 
and  remanded. 

The  appellee  purchased  a  certain  quantlt7 
of  jewelry  from  the  traveling  salesman  of  the 
Equitable  Mannfacturlng  Company;  the  pur- 
chase being  made  by  sample.  The  Jewelry 
was  delivered,  and  the  af^lee  teatlfled  that 
immediately  he  discovered  that  It  did  not 
come  up  to  the  sample.  He  sold  some  of  It, 
and  It  was  returned  to  him  as  unaatlBfactoTy. 
Afterwards  he  executed  an  acceptance  and 
notes  for  the  purchase  price,  which  were  in 
due  course  assigned  to  the  Farmers*  Loon  ft 
Trust  Company.  Payment  bdog  reused,  nilt 
was  brought. 

Holmes  A  Holmes,  for  appellant  Campbell 
ft  Campbell,  for  appellee. 

SMITH,  J.  With  full  knowledge  of  the 
fact  tbat  the  Jewelry  delivered  him  by  the 
Equitable  Manufacturing  Company  was  not 
of  the  character  and  quality  ordered  by  him, 
and  after  some  of  It,  which  had  been  sold 
to  bis  customers,  hod  been  returned  to  blm 
as  worthless,  appellee  failed  to  exercise  his 
right  to  reject  the  jewelry,  but  executed  the 
acceptance  sued  on.  The  peremptory  Instruc- 
tion, therefore,  requested  by  appellant,  should 
have  been  givra. 

Reversed  and  remanded. 


ANGLIN  V.  STATE.    (No.  14,168.)t 
(Supreme  Coart  of  Mississippi.   Nov.  8,  1900.) 

1.  iRTOXIOATIVe  LIQVOBB  (|  147*>— IlXIOAL 

Saim. 

One  may  be  convicted  of  $at  Illegal  sale  of 
Uqoor,  though  the  offer  to  purchase,  the  ac- 
ceptance thereof,  and  the  payment  of  the  price 
be  Just  without  the  state ;  the  delivery  of  the 
liquor  being  within  the  state. 

[Ed.  Note.— For  other  cases,  s#e  Intoxicating 
Liquors,  Cent.  Dig.  |  162;  Dec.  Dig.  I  147.*] 

2.  Cbiuinal  Law  (|  829*)  —  IirsTBucrions — 

BlPETXTlOH. 

Refusal  of  an  Instmctitm  covered  by  one 
given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2011 ;  DecTDig.  |  829.*] 

Appeal  from  Circuit  Court.  Amite  County; 
M.  H.  WlUcInson,  Judge. 

Henry  Anglln  anneals  from  a  convlctloii. 
Affirmed. 

This  is  an  appeal  from  oouTlctlon  of  fbit 
unlawful  sale  of  intoxicants.   The  evidence 


shows  that  the  whisky  was  delivered  in 
Amite  county.  Miss.,  by  being  left  at  a  cer- 
tain designated  place  agreed  upon  by  tbe 
iwrtles  to  the  transaction,  though  tbe  money 
was  paid  and  the  sale  actually  made  across 
the  Une  in  the  state  of  Louisiana.  On  the 
trial  the  defendant  asked  a  peremptiny  in- 
stmction,  on  the  ground  that  he  was  not 
gull^,  because  the  sale  bad  not  been  con- 
summated In  the  state.  This  Instruction  wai 
refused,  as  was  aUo  the  third  Instmction,  re* 
quested  by  the  defendant,  which  is  as  fol- 
lows: "(3)  The  court  Instructs  the  jury,  for 
the  defendant,  that  before  you  can  convict 
the  defendant  you  must  believe  beyond  all 
reasonable  doubt  that  the  testimony  of  Jake 
Carter  is  true."  The  court  granted  the  fol- 
lowing Instruction  for  the  state,  tbe  grant- 
ing of  which  and  the  refusal  ot  tbe  third 
instruction  asked  by  the  defendant  are  as- 
signed as  error  on  appeal:  "(1)  Ttie  court  in- 
structs the  jury,  tor  the  state,  that  if  you 
believe  from  tbe  evidence  In  this  case  be- 
yond a  reasonable  doubt  that  Henry  Anglln 
sold  Jake  Carter  whisky  In  Louisiana,  and 
It  was  delivered  In  Amite  county,  state  <tf 
Mls^sslppl.  then  he  Is  gnllCy,  and  yon  should 
80  find." 

B.  8.  Stewart,  for  appellant.  Oeo.  Bntler, 
Asst  Atty.  Gen.,  for  the  Btata 


SMITH,  J.  The  evldmce  In  this  case 
shows  without  conflict  that  the  oflter  to  pur- 
chase tbe  whisky,  the  acceptance  thereof,  and 
the  paymrat  of  tbe  price  occurred  lu  the 
state  of  Louisiana,  near  the  Mississippi  llne^  • 
and  that  the  whisky  was  delivered  across  tbe 
Une  In  the  state  of  MIsstsslppL  An>ellanrs 
request  for  a  peremptory  Instruction,  there- 
fore, was  properly  refused.  And  wblle  tbe 
Instruction  given  the  state  may  not  be  a 
strictly  accurate  announcement  of  tbe  law, 
still,  as  applied  to  the  facts  of  this  case,  it 
could  not  have  misled  the  Jury. 

The  third  Instruction  requested  by  tbe  ap- 
pelant, charging  the:|ary  that  they  could  not 
convict  him  unless  they  believed  b^ond  a 
reasonable  doubt  that  be  sold  the  whisky, 
correctly  announced  the  law;  but  Its  refusal 
worked  no  prejudice  to  him.  for  tbe  reason 
that  the  Jury  was  speciflcally  told  In  the 
stato's  Instruction  that  ttvy  must  believe 
bey<md  a  reasonable  doubt  that  the  defendant 
sold  the  whisky  before  they  could  convict 
him. 

The  mattws  eonplalned  of  with  referoics 
to  the  admission  and  exclusion  of  testimony 
cannot  be  constdwed.  under  tbe  rule  aunonnc- 
ed  In  Richbnrger  t.  State,  90  Miss.  806,  U 
South.  772.  There  was  no  error  tat  the  other 
matters  complained  ot 

Affirmed. 


•For  oUtsr  aasM  les  same  tople  so4  mcUos  HVHBKR  in  Dec.  A  Am.  Digs,  iwn  to  dtte,  ft  Raporttr  Xaftus 
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UcPARLAND,  T»x  Oolleetor,  et  al.  t.  QOIMS. 

(No.  ISJBOO.) 
(Snpnme  Gonrt  of  MiaMppt  Nor.  2;  1909.) 
CoKBTTmnoirAL  Law  (||  206.  220«)-Cla68 

IfOUOiATION. 

Lawt  1908,  D.  02,  c  102.  antboriiinx  a 
coontj  to  establish  one  asricaltaral  high  acEool 
for  litftnietioii  of  Its  white  ;oatb,  ana  to  nnj^ 
port  it  by  a  tax  on  all  taxable  property  there- 
in, contraTenee  Gwitt  U.  S.  Amend.  14,  I  1; 
its  object  or  neousary  effect  being  to  abrldgo  the 
privil^ea  or  inunanlties  of  a  certain  class  of 
dtisens,  or  deny  them  the  aqnal  protection  of 
the  laws. 

[Ed.  Note.— ror  other  eases,  see  Constitution- 
al Law.  Cent  Dig.  H  64^728;  Dm.  Dig.  H 
206,  220.*]  " 

Appeal  from  Chancery  Coart,  Jasper 
County;  Sam  Whitman,  Jr.,  Chancellor. 

•To  be  officially  reported." 

Salt  by  Robert  Goina  against  W.  J.  Mc- 
Fartand.  Tax  Collector,  and  another.  Judg- 
ment for  plaintiff.  Defmdants  appeaL  Af- 
firmed and  remanded. 

The  appellee  filed  a  bill  In  the  chancy 
court  to  enjoin  the  appellants,  who  were 
the  tax  collector  and  treasurer,  cespectlTely, 
of  Jasper  county,  from  collecting  a  special 
tax  levied  to  support  and  maintain  an  ag- 
rlcnltural  high  school  In  said  county,  estab- 
lished under  chapter  102  of  the  Laws  of 
190S,  on  the  ground  that  the  collection  of 
such  a  tax  and  its  application  for  such  a 
purpose  would  be  tn  tlolatlon  of  the  Consti- 
tution of  the  United  States,  and  that  said, 
act  was  unconstitutional.  The  defendants 
demurred,  the  court  oTerruled  the  demurrer, 
and  this  appeal  Is  prosecuted. 

Thlgpen  &  McFarland  and  Deavours  ft 
ii|h^inrt«,  for  appellants.  Sbarbroogh  &  Cor- 
ley  and  Hayes  ft  LongBtreetr  tor  app^ee. 

ICATES,  J.  In  1008  the  I^slature  pass- 
ed an  act,  entitled  "An  act  to  provide  for 
the  establlsbment  of  a  county  agricoltoral 
high  school,"  etc.  This  act  is  chapto:  102, 
p.  92.  Laws  1908.  and  by  section  1  it  Is  pro- 
vided "that  It  shall  be  lawful  for  the  county 
•ebool  board  of  any  county  In  the  state  to 
estaUlsh  one  agricultural  high  school  in  the 
county  for  the  purpose  of  Instructing  the 
^Ite  yontb  of  the  county  In  high  school 
branches,  theoretical  and  practical  ^ricnl- 
tnre^  and  In  aucb.  other  branches  as  the 
board  hereinafter  provided  for  may  make  a 
part  of  its  cuiTlculnm.'*  By  section  2  of 
this  act  It  Is  further  proylded  that  the  board 
9f  mqperrlsors  of  any  county*  where  an  ag- 
rlcultural  high  school  has  ben  estabUsbed 
by  the  county  school  board,  shall  have  the 
power,  if  necessary,  to  levy  a  tax  on  the 
taxable  property  at  the  time  the  annual  tax 
levy  Is  made  tor  the  suppnt  and  malnte- 
nance  of  the  said  school,  etc 

Section  1  of  article  14  o€  the  amendments 
to  the  Oonstltutlon  of  the  United  States 

•Fer  eUer  obms 


makes  "all  persons  bora  or  naturalized  in 
the  United  States,  and  subject  to  the  juris- 
diction thereof,  dtizois  of  the  United  States 
and  of  the  state  wherein  they  reside,"  and 
further  provides  that  "no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  Immunities  of  dtlxena  of  the 
United  States,  *  •  *  nor  deny  to  any 
person  within  its  Jurisdiction  the  equal  pro- 
tection of  the  laws."  When  the  act  in 
question  Is  read  In  the  light  of  the  four- 
teenth ammdment  to  the  Constitution  of 
the  United  States,  Its  violation  of  same  Is 
too  plain  for  a^ment  By  section  1  of  the 
act  ot  1008  provision  Is  made  for  the  es- 
tablishment of  an  agricultural  high  school 
for  the  white  youth  only,  and  by  section  2 
of  the  same  act  this  school  Is  to  be  sustained 
by  taxation  on  all  "taxable  property" — ^that 
is,  by  taxes  raised  on  the  property  of  both 
white  and  black  for  the  use  of  the  white 
citizen  only.  We  are  not  to  be  understood 
as  holding  that  a  statute  could  be  passed 
whlcb  provided  that  the  revwue  raised  for 
the  support  of  the  school  could  be  raised  by 
taxation  only  on  the  property  of  the  white 
citizen  for  the  white  school  and  not  be  In 
violation  of  this  provision  of  the  Constitu- 
tion of  the  United  States;  but  we  cite  the 
method  ot  taxation  to  emphasize  the  In- 
equality of  the  law. 

It  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States  means  any- 
thing at  all,  it  certainly  means  that  all  cltl- 
zens  ot  the  United  States  shall  stand  equal 
hetme  the  law,  and  that  no  special  privilege 
or  ben^ts  shall  be  given  to  one  class  of 
dtlms  to  the  exclusion  ot  the  otbw  as  a 
mattw  ot  statutory  enactment  This  does 
not  mean  that  the  LegUdature  of  the  state 
cannot  pass  Jaws  Hm  object  ot  which  Is  to 
prevent  a  sodal  commingling  ot  the  races; 
nor  does  it  mean  that  an  act  of  a  Legisla- 
ture which  In  Its  administrative  effect  fails 
to  work  out  an  exact  pn^ortlon  ot  benefit 
to  the  two  races  Is  in  conflict  with  this 
amendmoit  to  the  United  States  Constitu- 
tion; but  a  law  is  only  void  when  its  object 
or  necessary  effect  is  to  abridge  the  priv- 
ileges or  immunities  ot  a  coctaln  class  ot 
citizens,  or  deny  them  the  equal  protection 
of  the  laws.  In  the  case  of  Plessy  v.  Fer- 
guson, 163  U.  8.  687,  16  Sup.  Gt  11S8,  41  L. 
Ed.  256,  and  West  Cbestw  ft  PfaUa.  By.  Co. 
V.  Miles,  S5  Pa.  200,  93  Am.  Dec.  744,  it 
was  held  Chat  a  state  statute  which  provid- 
ed separate  railway  carriages  tor  the  white 
and  colored  races  vras  not  in  violation  ot 
the  fourteenth  amendment  ot  the  ftoleral 
Constitution;  and  In  the  case  of  Beraa  Col- 
lege V.  Kentucky,  211  U.  &  4S,  20  Sup.  Ct. 
33,  63  L.  Bd.  81.  the  Supreme  Court  ol  the 
United  States  sustained  a  statute  of  Kta- 
tucky  whldi  ^orided  for  the  separatlcm  ot 
tlte  races  In  the  puUlc  schools. 

Civil  rights  do  not  mean  social  rights. 


■M  nme  tagta  and  MeOoa  NQIIBBR  ia  Dee.  *  Am.  Dlga.  1M7  to  <Ut«,  *  Rqmter  UdexM 
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and  the  conrta,  twtii  state  and  federal,  rec- 
ognlztag  this,  and  furthw  realizing  that  no 
man-made  law  can  force  thla  condition  of 
affairs,  have  8tea(dl7  npheld  all  taws  that 
merely  bad  for  th^r  ohject  this  dlaasaoda- 
tlon  of  the  two  races  as  promotiTe  of  the 
peace  and  welfare  «f  all  the  citizens.  See 
citations  17S  C.  ft.  028,  20  Sup.  Ot  197, 
44  L.  Ed.  262.  But,  wbiTe  this  Is  true,  no 
decision  of  any  federal  or  state  trltranal  has 
yet  been  called  to  otur  attention,  nor  do  we 
think  it  wiU  be  so  long  as  the  fourteenth 
amendment  Is  In  existence,  upholding  a 
statute  taxing  the  property  of  the  two  races 
tat  the  beneflt  of  the  (iDe. 

Counsel  for  app^ant  dte  the  ease  of 
Cummings  v. .Board  of  Education,  IW  V. 
S.  628.  20  Sup.  Gt  197.  44  L.  Ed.  262,  as 
an  authority  sustaining  tlie  validity  of  iSie 
act  in  question;  but  this  case  Is  not  at  all 
in  point  In  the  case  just  cited  It  was 
shown  that  the  board  oi  education  charged 
with  the  administration  of  the  school  laws 
maintained  a  primary  school  for  white  and 
colored  children,  and  In  addition  to  this 
also  maintained  a  high  school  for  tho  white 
children,  dlscontlniilng  the  high  school  for 
the  oolOTed  lAlldren  for  the  reason  that  the 
aTailable  funds  were  needed  toe  primary 
adioola  tor  a  much  larger  number  of  col- 
ored chlldrai  than  attended  the  high  school. 
In  short,  the  adminlstratiye  school  board 
was  making  the  best  application  of  the 
funds  on  band  In  order  to  bring  about  fbe 
greatest  serrlce^  and  the  Cnited  States  Su* 
preme  Oourt  held  that  In  so  d<tfng  they  were 
not  denying  the  colored  children  the  equal 
protection  of  the  law,  nor  any  privilege  or 
Immunity  gnaranteed  by  the  fourteenth 
amendment  But  In  the  case  now  before  the 
court  the  vesy  law  itself  creates  ttn  school 
for  white  children  only,  and  Imposes  taxes 
on  all  taxable  propoty  for  the  purpose  of 
raising  revenue  for  the  support  of  this 
sduwl,  and  by  its  vwy  terms  excludes  the 
Idea  that,  whatever  conditions  may  exist 
any  sndi  colored  school  can  be  created. 
Section  B38  of  the  Code  of  180e  leaves  no 
doubt  as  to  the  complainant's  ri|^  to  file 
this  snlt,  and  we  think  that  the  bill  states 
a  perfect  case. 

Ttm  chancellor  having  overruled  the  de- 
murrer to  complalnanf  B  Ull,  the  case  is  af- 
firmed and  remanded. 


WADLCT  V.  STATE.    (No.  14,14&) 

(Snprone  Conrt  of  Histlsslppl.   Nov.  S,  UOIt) 

1.  OtaxinAL  Law  (|  291*)— Plxa  or  Foum 
CJoRvicnoH— TniK  to  File. 

When  an  indictmttit  which  left  blank  the 
data  of  the  offense  was  returned  after  accnsed 
had  been  convicted  of  a  almllar  olfeose,  a  plea 
of  former  eoavlction  was  properiy  filed,  after 
tiie  state's  case  showed  an  offense,  prior  to  the 


oonvlctioa,  though  the  better  practice  rtqnirei 

the  filing  of  the  plea  before  the  trial. 

[Ed.  Note.— For  other  casee,  see  Criminal 
Law,  CeDt  Dig.  {  667 ;  Dea  Dig.  |  291.*] 

2.  Cbihiral  Law  (|  2K'*>— Fobmxb  Goimo- 

TiON— Pleas— SuPFici  SHOT. 

Under  Code  1906,  |  1762,  providing  that 
on  trial  for  violating  the  liqnor  laws,  the  state 
may  give  evidence  ofany  one  or  more  offenses  of 
the  same  character  committed  before  the  date 
laid  Id  the  Indictment,  bet  in  sncb  case,  after 
conviction  or  acquittal,  accused  shall  not  be 
liable  for  prosecution  for  anv  offenses  of  the 
same  character  before  the  date  laid  in  the  Indict- 
ment, a  plea  of  former  conviction,  allccing  that 
accused  bad  been  coovlcted  of  uDlawfuUy  retail' 
Ing  liquor,  filed  on  the  trial  of  an  Indictment 
which  left  blank  the  date  of  a  similar  offense,  is 
good  as  asaiost  a  demurrer;  for  the  qoesuoo 
whether  the  state  on  the  former  trial  availed 
itself  of  the  privilege  of  the  statute  is  a  matter 
of  proof,  tfaoagh  there  was  a  plea  of  guilty  en- 
tered on  the  lormer  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  668-771 ;  Dec  Dig.  f  292.*J 

Appeal  from  Circuit  Court.  Panola  County; 
W.  A.  Roane,  Judge. 

Louis  Wadley  was  convicted  of  unlawfully 
retailing  intoxicating  liquors,  and  he  api>eala. 
Reversed  and  remanded. 

Sbands  &  Montgomery,  for  appellant  Geo. 
Bntler,  Asst  Atty.  Gen.,  for  the  State. 

MAYES,  J.  The  appellant  was  indicted 
at  the  S^tember  term  of  the  circuit  court 
of  Panola  county  for  unlawful  retailing. 
The  Indictment  states  no  spedflc  date  on 
which  it  is  claimed  the  oEFense  was  commit- 
ted, but  as  to  this  merely  charges  that  It  was 

"on  the   day  of  ,  1908."  Two 

distinct  sales  are  testified  to  by  two  differ- 
ent witnesses;  one  of  them  testifying  that 
the  sale  was  made  to  blm  some  time  In  June, 
1908.  and  the  other  claiming  that  his  pur- 
chase was  in  July  of  the  same  year.  When 
this  testimony  was  In,  the  defendant  asked 
leave  of  tiie  court  to  file  a  plea  of  former  con- 
viction of  the  same  offense,  and  in  support  ot 
this  lAea  offered  the  record  of  the  Justice 
of  the  peace  of  the  proper  district,  showing 
that  appellant  was  charged,  by  affidavit  of 
date  August  7,  1908,  with  unlawful  retailing, 
and  convicted  and  sentenced  on  August  Sth. 
It  will  be  noticed  that  the  conviction  of  ap- 
pellant for  unlawful  retailing  was  sulMeqmnt 
to  the  date  at  which  the  witnesses  datm  they 
made  the  purchase  from  him.  This  plea  was 
demurred  to  by  the  state,  and  the  demurrer 
sustained,  and  plea  stricken  out,  followed  by 
a  conviction  of  defendant  under  the  Indict- 
ment. 

As  the  Indictment  did  not  allege  the  date 
on  which  the  violation  occurred,  and  as  it 
was  returned  subsequent  to  the  conviction  of 
appellant  in  the  Justice  court,  it  could  hard- 
ly be  expected  that  he  would  file  the  plea  ot 
former  conviction  until  it  developed  In  the 
state's  testimony  that  the  state  intended  to 
rest  Its  prosecution  aa  a  sale  occurring  prior 
to  the  conviction  before  the  Justice.  It  may 
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tw  btttter  pracUoB  to  file  tiM  plet  of  former 
coaTletlco  before  tbe  trial  comaienceB,  if  the 
defendant  knowa  mch  facta  aa  wonld  Justify 
tbe  plea  at  that  time;  bnt  In  this  case  It 
took,  the  atate's  teatlmony  to  dertiop  tbe 
appnpilateiieBa  ot  tbe  plea.  We  know  of  no 
role  of  pleading  that  makea  It  Imperative 
for  a  plea  of  tbla  nature  to  be  filed  before 
the  trial  la  b^nm*  and  to  ao  hold  In  tbla 
caae  would  tbwart  jnatlceu  The  plea  wai 
pn^^f  and  the  court  erred  in  mntalnlng  tbe 
demnrra  and  striking  out  tbe  plea.  This  Is 
particularly  true  In  tbla  caae,  where  the  In- 
dictment lays  the  date  In  blknk,  tmly  alleg- 
ing that  it  was  In  1908,  and  because  of  sec- 
tion 1702  of  the  Code  of  1906,  wblcb  provides: 
"On  the  trial  of  all  prosecntlons  for  the  tIo- 
lation  of  law  by  the  sale  or  giving  away  of 
Ilqnora,  blttras,  or  drinks,  the  state  duU  not 
be  confined  to  the  proat  of  a  atngle  violation, 
but  may  give  evidence  to  any  one  or  more 
often  see  of  tbe  same  character  committed  an- 
terior to  the  day  laid  in  tbe  Indictment  or  to 
the  aflldavlt,  and  not  barred  by  the  stotate 
ot  Itmitatlims;  but  to  such  cas^  after  con- 
viction cat  acquittal  on  tbe  merits,  the  accus- 
ed shall  not  again  be  liable  to  prosecution 
for  any  offense  of  tbe  same  cbaractor  com- 
mitted anterior  to  tbe  day  laid  to  the  todlct* 
mnrt  or  to  tiie  affidavit" 

The  stote  most  toke  Uie  beneflto  of  this 
statute  subject  to  ito  burdena  The  offense 
proven  1^  the  stota  was  prior  to  the  convic- 
tion at  appellant  before  the  justice  of  the 
peace,  and  if  it  be  true  that  to  tbe  proaecu- 
tton  before  tbe  justice  of  the  peace  on  the 
8tb  day  of  August,  1908.  the  state  availed 
Itself  of  this  statate  and  let  to  evidence  of 
more  than  one  aale^  then  there  can  be  no  fui^ 
ther  prosecution  of  appellant  t<a  any  of- 
fense of  tbe  same  character  occurrtog  prior 
to  tbe  date  laid  to  tbe  affidavit  in  tbe  Jus- 
tice's court,  to  wit.  August  8.  1908;  and 
whether  the  state  did  avaU  itself  of  thla 
statute  to  tbe  prior  prosecution  can  only  be 
determined  by  proof,  abowing  whether  or  not 
the  state  confined  itself  to  a  single  issue,  to 
wit,  tbe  date  laid  to  tbe  affidavit,  and  tinls 
is  true,  altbough  there  was  a  plea  of  guilty 
entered  on  former  trial.  For  all  that  is 
shown  by  thla  record,  the  state  may  have 
fully  devcAQped  Its  case  before  this  plea  was 
entered. 

Baversod  and  remanded. 


DEAL  V.  STATB.   (No.  13,806.) 

(Supreme  Coort  of  Mississippi.   Nov.  8,  1909.) 

roBOEBT  n  44*)— FoiaiD  IirSTBUWUn^pBO- 
Ducnon— TaiAL. 

Wbere  tbe  InstrnmeDt  alleged  to  be  forged 
it  In  the  bands  of  the  state  and  avatlable  as 
evidence,  its  production  in  evidence  is  essential 
to  a  conviction. 

[Ed.  Mote.— For  other  cases,  see  Forgery,  Cent. 
Dig.  H  117-121;  Dec.  Dig.  i  44.*] 


Appeal  from  Circuit  Court,  Clalbwne  Coun- 
ty; J.  N.  Bush,  Judge. 

Mike  Deal  waa  convicted  of  foigecy,  and  he 
appeals.  Reversed  and  remanded. 

B.  B.  Anderson,  for  appellant  Oca  Butler, 
Asst  Atty.  Qen..  for  the  State. 

MATES,  J.  This  Is  an  Indictment  against 
appellant  for  forgery.  He  was  tried,  convict- 
ed, and  sentenced  to  the  penitentiary  for  two 
years,  and  appeals. 

The  todlctment  charged  appellant  with  for^ 
gtog  the  name  of  one  John  Miller  to  a  certain 
check  drawn  by  one  B.  F.  Luster  and  made 
payable  to  tbe  said  Miller,  and  to  the  Indict- 
ment la  set  out  an  exact  copy  of  the  check. 
It  is  not  allied  to  the  Indictment  that  the 
check  waa  lost  or  destroyed,  or  that  same 
waa  to  the  poasesslon  of  accused  and  cod  Id 
not  be  produced  by  the  state;  nor  Is  there 
any  notice  served  on  accused  to  produce  the 
check.  In  this  attitude  of  affairs  It  appears 
that,  though  the  state  bad  to  Ita  possession 
the  check  at  the  time  of  the  trial,  it  waa  nev- 
er totroduced  In  evidence  by  tbe  state.  At 
the  conclusion  of  the  trial  tbe  defense  asked 
for  a  peremptory  Instruction  to  find  for  de- 
fendant, and  same  was  refused  by  the  court 
and  this  is  the  error  assigned  here. 

Since  it  platoly  appears  from  the  record 
that  the  check  to  question  was  to  the  hands 
of  the  state  and  available  as  evidence.  It  Is 
our  view  that  Ite  production,  was  essential, 
and  the  failure  on  toe  part  of  the  state  to  of- 
fer it  was  fatal  to  tbe  conviction. 

Bevused  and  remanded. 


JENKINS  V.  STATE.    (No.  14,167.)  , 
(Supreme  Court  of  Hississlppi.   Nov.  8,  1009.) 

Lotteries  (I  20*)— Raftle. 

Under  Code  1806,  {  1286,  dedartog  a  poo- 
ishment  for  one  who  puts  up  or  offers  anything 
to  be  raffled.  It  la  not  enough  that  chances  are 
sold  in  the  state ;  but  tbe  property  raffled  most 
be  put  up  or  offered  within  tbe  state. 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent.  Dig.  M  22;  Dec.  Dig.  |  20;*  Gaming, 
Cent.  Dig.  1 1S7.] 

Appeal  from  Circuit  Court  Amlto  County ; 
W.  H.  Wilkinson,  Judge. 

Lh  S.  JwkinB  appeals  from  a  convictlott. 
Reversed  and  remanded. 

mus  is  an  a^fpwl  from  a  conviction  under 
aectlon  1286  of  tbe  Code  of  1906,'  which'  Is  as 
follows:  "If  any  person,  to  order  to  raise 
money  for  himself  or  another,  shall  publicly 
or  privately  put  up  or  In  any  way  otter  any 
prize  or  thing  to  be  raflled  or  played  for.  be 
shall,  on  convlcticHi,  be  fined  not  more  toan 
twenty  dollars,  or  be  Imprisoned  not  more 
than  one  mmth  to  tbe  county  Jatl.**  It  is 
shown  by  toe  teatlmony  that  diances  were 
sold  to  tols  state ;  but  it  Is  not  shown  toat 
the  property,  to  wit  a  horse  and  buggy,  were 


*irer  otaer  csms  ass  sum  teplo  sad  seeUoo  NUHBSR  in  Dae.  ft  Am.  Dlga.  1M7  to  data,  A  Raparur  ladaiaa 

Digitized  by  Google 


60  SOUTHERN  BBPOBTBB. 


QXim 


erer  offered  to  be  raffled  In  MlaslMlppi,  and  It 
Is  affirmatively  shown  tbat  tbe  drawing  oc- 
curred In  Louisiana. 

Stewart,  JaAson  ft  Gordon,  tor  appellant 
Geo.  Butlw;  Aast  Att7<  <3ea^  tor  tt»  Stata 

MATES,  J.  The  record  does  not  show  tbat 
the  property  raffled  was  ever  put  up  or  In 
any  way  offered  within  the  state,  and  this  la 
very  frankly  conceded  to  be  the  fact  by  tbe 
Assistant  Attorney  GeneraL  The  section  of 
tbe  Code  nnder  which  this  Indictment  Is 
found  being  section  12S6.  Code  1906,  It 
was  necessary  to  show  that  the  property  raf- 
fled was  put  up  or  offered  within  the  state, 
or  there  was  no  proof  of  any  crime.  This 
was  expressly  decided  In  the  case  of  Kitk  t. 
State.  68  Miss.  216, 10  Sonth.  677. 

Reversed  and  remanded. 


BUBNS  V.  YAZOO  ft  M.  T.  B.  Oa 
(Na  18,920.) 

(Snprenw  Oonit  of  MtssisslppL   Nov.  8,  1900.) 

Appeal  from  Olreolt  Coort,  Warren  Conntr; 
John  M.  Bosh,  Jadge. 

Action  by  J.  O.  Bums  against  the  Tozoo  ft 
Mississippi  Valley  Railroad  Company.  From 
tbe  Jadgment,  Bums  appeals.  Affirmed. 

McKntgbt  ft  McKnight,  for  appellant.  Mayes 
ft  Longstreet  and  C.  N.  Burch,  for  appellee. 

PEB  CURIAM.  Affirmed. 


KENNEDY  v.  STATE.    (No.  14,075.) 
(Supreme  Court  of  MississippL   Nov.  8,  1900.) 

Appeal  from  Circuit  Courts  Slmpsm  Counr 
ty:   R.  L.  Bullard.  Judge. 

Jodie  Kennedy  was  convicted  of  crime,  and 
appeals.  Affirmed. 

Q«o.  Butler,  AssL  Atty.  Gen.,  for  tbe  State. 
PEB  CUBIAM.  Affirmed. 


MeLELLAN  v.  STATD.   (Now  13,071.) 
(Supreme  Court  of  Mlsslsslpid.  Nov.  8,  1909.) 

Appeal  from  Circuit  Court,  Holmes  County; 
Sydney  Smldi,  Judge. 

Clopton  McLellan  was  cffiovleted  of  crime,  and 
appeals.  Affirmed. 

Booths  ft  Pepper  and  W.  J.  Croom,  for  ap- 
pellant. Geo.  Butler,  Asst.  Atty.  Gen.,  for  the 
State. 

PEB  CUBIAM.  Affirmed. 


GULLY  T.  PEBMENTER.   (No.  14.171.) 
(Supreme  Court  ot  MisdssippL   Nov.  0,  1900.) 

Aiqjea]  from  Chancery  Court,  Noxubee  Onm- 
ty:  J.  F.  McCool.  Chancellor. 

Action  between  FannEe  R.  Gutly  and  W.  F. 
Permenter.  From  the  Judgment.  Gnlly  appeals. 
Dismissed. 

PEB  CUBIAM.  Appeal  dismissed. 


ARKT  et  al.  v.  CAMERON  et  al.  (No.  14,131.) 
(Supreme  Ck)ort  of  Mlssissiivi.    Nov.  2,  1909.) 

Api>eal  from  Chancery  Court,  lAuderdale 
Oonnty;  Sam  Whitman,  Jr.,  Qiancetlor. 

Bill  1^  L.  H.  Arkj  and  others  against  W.  D. 
Cameron  and  others.  From  a  decree  dismissing 
tbe  bill,  cnnpIalnantB  appeal.  Affirmed. 

Tbe  aiHwIlants  filed  a  bill  in  chancery  to  en- 
join the  enforcement  of  a  Judgment  at  law.  A 
demurrer  was  Interposed,  and  a  motion  nude  to 
dissolve  the  temporary  lajuncti(u.  The  demur- 
rer and  Dwtion  were  both  sustained,  and  the  bill 
dismissed.  See,  also,  92  Mlaa.  632,  40  South. 
54,  17a 

G.  Q.  Hall,  Hall  ft  Jacobsmi,  for  anwilants. 
a  a  Millet  and  a  B.  Oamenm,  tor  aroellees. 

MAYES,  J.   This  case  fells  within  the  jirin- 
dple  announced  in  the  case  of  Gum  Carbo  Co. 
German  Gasette,  00  Miss.  177,  48  South.  S2, 
and  Is  affirmed. 


JONES  V.  STATE.    (No.  1^040.) 

(Supreme  Court  of  MlBstssipid.   Oct.  20,  1900.) 

Appeal  from  Circuit  Court,  Lafayette  0>unty ; 
W.  A.  Boane,  Judge. 

(3ene  Jones  was  eonvlcted  Of  crime,  and  ai^ 
peals.  Dismissed. 

PEB  CURIAM.  Dismissed. 


Mcdowell  v.  state,  oho.  14.150.) 

(Supreme  Ckinrt  of  MississippL   Nov.  8,  1909.) 

Appeal  from  Circuit  Court,  Lincoln  Connty; 
M.  BTwilkinson,  Judgs. 

J.  W.  McDowell  was  convicted  ttf  crime,  and 
appeals.  Affirmed. 

(3eo.  Butler,  AasL  Atty.  Gen.,  flor  the  State. 
PEB  CURIAM.  Affirmed. 


ICAGEB  T.  STATE.   (No.  14,227.) 
(Supreme  Court  of  Mississippi.   Nov.  8.  1909.) 

Appeal  from  Orcnlt  Ck>nrt,  Panola  County; 
W.  A.  Roane.  Judge. 

Louis  Magee  was  convicted  ot  crime,  and  ap- 
peals. Affirmed. 

Lomax  B.  Lamb,  for  araellant.  Geo.  Butler, 
Aast  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.  Affirmed. 

MISSISSIPPI  COTTON  OIL  CO.  T.  SMIXn 

et  aL   (No.  14,109.) 
(Supreme  Court  of  MississippL   Nov.  9,  19000 

i^nteal  from  CSicuit  Court,  lauderdale  Coun- 
ty:  J.  L.  Budtley,  Judge. 

Action  between  the  Mlsslssi^i  Cotton  Oil 
CJompany  and  Mrs.  S.  J.  Smitb  and  otherm. 
From  tbe  judgment,  the  oompuy  anpeala.  Af- 
firmed. 

See,  also,  48  South.  73S. 

Green  ft  Green,  for  appellant.  (^  Hall. 
Hall  ft  Jacobson,  for  appelleaa. 

PBB  CURIAM.  Aff'-y^. 
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FORD  V.  STATE.    (No.  14,071.) 
(Supreme  Coort  of  MisBisaippi.   Hov.  IS,  1909.) 

1.  Bbkach  or  THE  Peace  (|  19*)— Sbcubitt 
TO  Keep  the  Peace— Natcbi  or  Bkveot- 
JuBisDionon. 

Tht  proceeding  under  Code  100ft,  |  1648, 
providing  that,  whenever  complaint  is  made  to 
n  justice  of  the  peace  that  an;  peraon  has  threat- 
ened to  eoramit  an  offense  against  the  person 
or  property  of  another,  the  justice  may  issue 
a  warrant  to  arrest  socfa  person  and  may  re- 
(inire  him  to  ^ve  a  peace  bond,  etc,,  while  not 
in  strictness  either  a  civil  or  criminal  proceed- 
ing, is  more  in  the  nature  of  a  criminal  pro- 
ceeding, and  the  jurisdiction  lies  in  any  coanty 
or  justice  district  where  the  party  malieB  the 
threats,  or  in  which  occurs  the  hostile  action 
leading  to  the  apprehension  that  the  party  charg- 
ed Intends  to  commit  an  offense  against  the 
person  or  property  of  another. 

[Ed.  Note.— For  other  caaes,  see  Breach  of 
the  Peace,  Cent.  Dig.  <  13;  X>ec.  Dig.  |  19.*] 

2.  Bbeach  or  THE  Peace  {§  20*)— Secubitt 
TO  Keep  the  Peace— Applicatioh  and  Pko- 
CEEDiNos  Thereon. 

The  proceeding  under  such  section  being  a 
preventive  one,  the  court  should  solve  any  rea- 
sonable doubt  in  favor  of  the  preservation  of 
the  peace  and  require  the  bond  to  be  given ; 
the  amount  thereof  to  be  measured  by  the  grav- 
ity of  the  situation  and  the  condition  of  the 
patties. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent  Dig.  I  14;  Dec.  Dig.  S  20.*] 

8.  Breach  or  the  Peace  (8  21*)— Secubitt  to 
Keep  the  Peace— Application  and  Pbo- 
CEKDIKQ8  Theheon— Submission  to  Jury. 
Such  section  does  not  intend  that  on  an 
appeal  to  the  circuit  court,  the  issue  should 
be  tried  by  any  person  other  than  the  judge,  and 
the  BQbmfssion  of  the  case  to  a  jury  is  error. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
the  Peace,  Cent.  Dig.  t  10 ;  Dec.  Dig.  |  21.*] 

4.  CaZMiHAi.  Law  (|  1179*)— Appeax.- Habu- 

I£S8  EBBOB. 

Under  Code  1906,  8  1548,  relating  to  peace 
bonds,  the  submission  on  appeal  to  the  circuit 
court  of  the  lasue  to  a  jury  was  harmless,  where 
the  facts  fully  warranted  the  court  in  requiring 
the  bond,  since  in  approving  the  verdict  of  the 
jury  the  judge  himself  necessarily  passed  on 
the  facts,  and  the  judgment  would  be  treated 
as  his  judgment. 

_  [Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |  8001 ;  Dec  Dig.  S  1170.«] 

Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court.  Lee  Coanty; 
E.  O.  Sykes,  Judge. 

Ford  was  placed  under  a  peace  bond, 
and  epiteals.  Affirmed. 

A.  T.  Stovall,  for  appellant.  Gea  Butler, 
Asst  Atty.  Gen.,  for  ttie  State. 

MAYES,  J.  On  the  11th  day  of  January, 
1909,  a  proceeding  was  Instituted  under  sec- 
tion 1548,  Code  of  1906,  by  Wiley  Jones 
against  Lee  Ford,  the  object  of  which  was 
to  require  Lee  Ford  to  give  a  bond  to  keep 
the  peace.  The  affidavit  la  in  the  language  of 
the  statute.  The  proceeding  was  instituted 
before  a  Justice  of  the  peace  of  Lee  county, 
in  which  county  the  affiant  lived,  and  It  Is  a 
conceded  fact  In  the  case  that  Lee  Ford  lived 


in  Chickasaw  county.  When  the  affidavit 
was  made,  a  warrant  was  duly  issued  by  a 
justice  of  the  peace  as  required  by  law,  and 
Lee  Ford  was  subsequently  arrested  under 
said  warrant.  A  hearing  was  had  Iwfore  the 
justice  of  the  peace  on  the  20th  day  of  Janu- 
ary following,  and  the  justice  required  Ford 
to  give  a  bond  to  keep  the  peace,  fixing  his 
bond  at  the  sum  of  $200.  An  appeal  was 
taken  to  the  circuit  court,  and  the  cause  wns 
again  heard.  It  fully  appears  In  the  testi- 
mony  that  the  threats  made  by  Ford  were 
made  at  affiant's  home  in  I^ee  county,  and  In 
the  Justice's  district  In  which  the  affidavit 
is  mad&  When  the  cause  came  on  to  be 
heard,  the  court  Impaneled  a  Jury  and  sub- 
mitted to  them  the  cause,  and,  the  jury  find- 
ing defendant  guilty  as  charged,  the  court 
placed  bim  under  a  peace  bond  in  the  sum  of 
f200. 

There  are  numerous  questions  presented 
In  this  case — the  first  iKing  that  the  court 
was  without  Jurisdiction  to  try  it,  because 
the  affidavit  was  made  in  Lee  county,  whereas 
it  appears  that  the  appellant  resided  In  Chick- 
asaw county;  and,  second,  It  is  urged  that 
tbe  court  bad  no  right  to  submit  the  case 
to  be  tried  by  a  Jury.  It  is  argued  by  counsel 
for  appellant  that  the  proceeding  under  sec- 
tion 1548  Is  not  a  criminal,  but  a  dvtl,  pro- 
ceeding, and  for  that  reason  Jurisdiction 
only  attached  In  the  Justice  of  the  peace  dis- 
trict In  the  county  of  the  residence  of  the  de- 
fendant We  do  not  think  the  contention  of 
counsel  as  to  this  is  sound.  It  cannot  be 
said.  In  strictness,  that  this  Is  either  a  cMl 
or  a  criminal  proceeding;  but  it  is  more  in 
tbe  nature  of  a  criminal  proceeding,  and  the 
jurisdiction  lies  in  any  county,  or  Justice  dis- 
trict, where  the  party  makes  the  threats,  or 
In  which  tbe  hostile  action  occurs  leading  to 
the  apprehension  that  the  iKrson  charged 
with  so  doing  Intends  to  commit  an  offense 
against  tbe  person  or  property  of  another. 
It  abundantly  appears  in  this  record  that 
the  threats  were  made  in  Lee  county  at  a 
time  when  the  api)e]lant  was  there,  that  tbe 
danger  to  Lee  Ford  Is  threatened  In  that 
county,  and  the  Jurisdiction  was  unquestion- 
ably  In  Lee  county  under  tlie  facts  of  this 
case. 

■In  tbe  case  of  Howard  v.  State,  121  Ala. 
21,  25  South.  1000,  the  Alabama  court'  very 
aptly  says,  In  construing  a  statute  of  the 
state  of  Alatwma  similar  to  the  one  here,  that 
"the  purpose  of  tbe  statute  Is  to  prevent  tbe 
commission  of  an  offense  against  the  person 
or  property  of  another,  and  to  this  end  a  war- 
rant may  Issue  for  tbe  arrest  of  the  person 
who  has  threatened  or  is  about  to  commit  an 
offense  on  the  person  or  property  of  another ; 
and.  If  there  Is  just  reason  to  fear  the  com- 
mission of  such  offense,  the  defendant  must 
be  required  to  give  security  to  keep  tbe  peace. 
It  is  a  preventive  measure,  which  the  magis- 
trate Is  atithorlzed  to  set  In  motion  to  re- 
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strain  the  defendant  from  tbe  commission  of 
an  offense  agatnat  the  person  or  property  of 
another,  and  not  a  proceeding  to  try  the  per- 
son  charged  with  the  commission  of  a  crimi- 
nal offense.  To  threaten  an  offense  on  the 
person  or  property  of  another  is  not  an  of- 
teaee  against  tbe  law  for  which  a  person  may 
be  punished.  At  most,  as  we  have  said,  he 
may  be  restrained  from  so  doing  by  proper 
proceedings,  but  not  pualsbed  by  flue  and 
imprisonment."  This  proceeding  being  a  pre- 
Tontlve  one,  the  court  before  whom  this  pro- 
ceeding Is  instituted  should  require  the  peace 
bond  to  be  given  in  all  cases  where  the  erl- 
dence  leaves  any  reasonable  dduht  as  to 
whether  or  not  the  party  charged  under  this 
section  will  carry  into  effect  his  threat. 

The  rule  which  should  govern  courts  in  a 
proceeding  of  tMs  sort  Is  the  opposite  from 
that  which  should  control  where  a  party  is 
being  tried  for  a  crime.  When  on  trial  under 
u  criminal  charge,  all  reasonable  doubts  are 
to  be  solved  in  favor  of  the  accused;  hut 
when  one  is  accused  under  this  section,  and 
the  court  has  any  reasonable  doubt  as  to 
whether  or  not  the  threats- have  t)een  made, 
or  the  danger  to  the  person  or  property  of 
another  Impending,  that  doubt  should  be 
solved  In  favor  of  the  preservation  of  the 
I)eace,  and  the  bond  should  be  required  to  be 
given,  the  amount  of  the  bond  to  be  measured 
by  the  gravity  of  the  situation  and  the  con- 
dition of  the  parties.  It  was  never  intended, 
by  section  154^,  when  an  appeal  was  taken  to 
the  circuit  court,  that  an  issue  should  be 
tried  by  any  person  other  than  Judge  of  the 
court.  It  was  error  for  the  court  to  submit 
the  question  involved  in  this  case  to  a  Jury; 
but  It  was  not  such  error  as  should  cause  a 
reversal  of  the  case.  The  section  under  dis- 
cussion clearly  contemplates  that  tiie  trial 
shall  be  by  the  Judge ;  but,  since  the  facts  of 
this  case  fully  warranted  the  court  In  re- 
quiring the  bond,  and  In  approving  the  ver- 
dict of  the  Jury  the  Judge  necessarily  passed 
on  the  facts  himself,  we  look  to  the  judg- 
meut,  rather  than  the  procedure  which  led 
up  to  It,  and  treat  the  act  of  the  Judge  in  sub- 
mitting the  matter  to  the  Jury,  in  this  char- 
acter of  case,  as  mere  surplusage,  and  treat 
the  Judgment  as  his  Judgment. 

We  think  the  case  ought  to  be,  and  It  is 
affirmed. 

SMITH,  J.  (dissenting).  If  the  statute  con- 
templates, as  my  Brethren  say,  and  I  am  In- 
clined to  think  it  does,  that  causes  of  this 
character  shall  be  tried  by  the  Judge,  without 
the  assistance  of  a  Jury,  then  appellant  has 
not  had  such  a  trial  as  the  law  contemplates. 
I  cannot  assent  to  the  statement  that  in  de- 
clining to  set  the  verdict  aside  the  Judge  nec- 
essarily passed  on  tbe  facts  himself.  If  there 
la  sufficient  evidence  to  supixirt  a  verdict,  the 
Judge,  on  a  motion  for  a  new  trial,  has  noth- 
ing to  do  with  the  question  of  the  correctneu 


of  this  verdict;  that  being  a  matter  wholly 
within  the  province  of  the  jnry.  It  may  be 
that  be  himself  would  have  reached  a  differ- 
ent conclusion  on  the  facts,  but  would  not 
he  warranted  In  setting  the  verdict  aside. 


GAVIN  et  al.  v.  STATR    (No.  13,884.) 
(Supreme  Court  of  MiBBlasippi.   Nov,  15.  1909.) 

1.  DisoBDKSLT  House  (i  5*)— Punishmeitt  ow 
Ekeper  of  Housb. 

Code  1906,  (  SOSG,  providing  that  every 
keeper  of  a  house  of  prostitution  shall  be  pun- 
ished as  a  vagrant,  does  not  exclude  the  right 
to  prosecute  such  person  for  keeping  a  bawdy 
house :  the  latter  offense,  wMdi  Is  distinct  from 
vagrancy,  being  an  off  en  Be  at  common  law.  which 
still  prevails  in  Mississippi,  where  not  abrogat- 
ed by  statute. 

[Ed.  Note.— For  other  cases,  gee  Disorderly 
House,  Cent  Dig.  §{  5.  »-13 ;  Dee.  Dig.  |  tk*] 

2.  VAaRAHCY  (I  1*)— Definition. 

The  ofEense  of  vagrancy  consists  In  general 
worthlessness ;  that  Is,  in  being  idle,  and,  tboogh 
able  to  work,  refusing  to  do  so,  and  living  with- 
out labor,  or  on  tbe  charity  of  others. 

[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Cent.  Dig.  8  1 ;  Dec.  Dig-  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7267-7209.] 

AppeAi  from  Circuit  Court,  Noxubee  Coun- 
ty ;  Jno.  L.  Buckley,  Judge. 

Settle  Oavln  and  another  were  convicted 
of  keeping  a  bawdy  house,  and  appeal.  Af- 
firmed. 

J.  E.  Rives,  for  atqwOlants.  Geo.  Butler, 
Asst  Att7.  Qen„  for  the  State. 

MAYES,  J.  The  only  question  in  this 
case  which  we  deem  necessary  to  discuss  is 
whether  or  not,  under  section  S(KS  of  the 
Code  of  1900,  wherein  It  is  provided  that 
"every  keeper  of  a  house  of  prostitution  shall 
be  punished  as  a  vagrant,"  excludes  the  right 
to  prosecute  each  person  for  keying  a  baw- 
dy house. 

It  la  urged  by  counsel  for  appellant  that, 
since  the  adoption  of  the  section  at>ove  quot- 
ed, there  can  be  no  indictment  of  a  person 
as  a  bawdy  house  keeper,  but  that  In  every 
such  case  such  person  must  now  be  Indicted 
only  as  a  vagrant.  We  do  not  think  this 
contention  can  be  maintained.  The  common 
law  still  prevails  In  this  state,  where  not 
abrogated  by  statute,  and  offenses  which  were 
such  under  the  common  law  are  still  Indict- 
able and  punishable,  and  keeping  a  bawdy 
house  was  a^  offense  at  common  law,  and  not 
abrogated  by  our  statute.  One  may  be  In- 
dicted for  keeping  a  bawdy  house,  which  is 
one  offense  against  the  laws  of  the  state,  and, 
again,  may  also  be  Indicted  as  a  vagrant, 
which  Is  another  substantive  offense.  The 
keeper  of  a  bawdy  house  offends  the  law  In 
allowing,  permitting,  and  encouraging  lewd, 
indecent,  and  Immoral  practices;  and,  when 
charged  with  being  the  keeper  Dt  a  bawdy 
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house,  this  la  the  thing  tor  which  the  party 
is  punished.  In  vagrancy,  the  offense  con- 
sists in  gemeral  worthlessness;  that  Is  to 
wy.  In  heing  Idle,  and,  though  able  to  work, 
reusing  to  do  80,  and  Urlng  without  labor, 
or  on  tlie  charity  of  others.  It  is  thus  seen 
that  these  two  offenses  aie  as  distinct  as 
the  night  and  day. 
Affirmed. 


RUNNELS  T.  STATE.    (No.  14.003.) 
(Sapreme  Conrt  of  Mississippi.   Nov.  15,  1909.) 

1.  Cbiuinal  Law  (|  789*)— Theobt  or  Cabb— 

REASOKABLE  DOUBT—lNSTBUCnONS. 

An  Instrnetion  that  if  there  ariera  from  the 
evidence  two  reasonable  theories,  one  favorable 
to  the  state,  and  the  other  to  defendant,  it  is 
the  jurr'B  duty  to  accept  the  latter  theory  and 
BCQuit  defendant,  tfaonKQ  the  other  theory  is  the 
more  reasonable  and  supported  by  the  stronger 
evidence,  is  properly  refused. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1906;  Dec.  Dig.  S  789.*] 

2.  Cbiminal  Law  (8  829*)— iNSTaucTiOKS- 
REODESTS— Instbuctions  Albeadt  Given. 

Even  though  the  instrnetion  correctly  an- 
Dounoed  the  law,  its  refusal  was  not  prejudicial 
to  defendant;  the  court  having  charged  we  jury 
to  give  defendant  the  benefit  of  every  reason- 
able doubt,  and  that  they  could  not  find  him 
guilty  unless  proven  so  beyond  all  reasonable 
doubt. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2011 ;  Dec.  Dig.  f  829^*] 

Appeal  from  Circuit  Court,  Hinds  Cionnty; 
W.  H.  Potter,  Judge. 

Thornton  Runnels  was  convicted  of  crime, 
and  appeals.  Affirmed. 

W.  J.  Croom  and  R.  P.  Thompson,  for  ap- 
pellant. Geo.  Butler.  Asst  At^.  Gen.,  for 
the  State. 

SMITH,  J.  In  the  court  below  the  defend- 
ant requested  and  was  refused  the  following 
Instruction:  '"The  Jury  are  Instructed,  for 
the  defendant  In  this  case,  that  If  there  arises 
from  the  evidence  two  reasonable  theories, 
one  favorable  to  the  state  and  the  other 
favorable  to  the  defendant,  it  Is  their  duty 
to  accept  the  theory  favorable  to  the  defend- 
ant and  acquit  him,  although  the  theory 
favorable  to  the  state  Is  the  more  reasonable 
and  supported  by  the  stronger  evidence." 
Even  If  it  should  be  held  that  this  Instruction 
correctly  announced  the  law.  Its  refusal  could 
not  constitute  reversible  error,  for  the  reason 
that  the  court  charged  the  Jury  over  and 
over  again,  in  several  Instructions,  to  give 
the  defendant  the  t>enefit  of  every  reasonable 
doubt,  and  that  they  could  not  find  him  guilty 
onless  his  guilt  was  proven  beyond  all 
reasonable  doubt.  The  defendant  was  there- 
fore given  the  full  benefit  of  this  principle 
of  law.  This  instruction  seems  to  have  been 
approved,  along  with  several  others,  In  the 
case  of  Thompson  v.  State,  83  AIlss.  287.  35 
Sooth.  680.  That  case  was  properly  decided. 


Indepradent  of  what  view  the  court  may  have 
taken  of  this  particular  instruction. 

It  rarely  happens  on  the  trial  of  a  criminal 
case  that  two  reasonable  theories,  one  favor- 
able to  the  state  and  the  other  favorable  to 
the  defendant,  do  not  arise  out  of  and  to 
some  otent  find  support  In  the  evidence.  If 
acted  upon  Utorally  hy  Juries,  this  Instruction 
in  most  cases  would  amount  to  a  peremptory 
Instruction  to  find  the  defendant  not  guilty. 
The  court  helow,  therefore,  not  anlj  commit- 
ted no  reversible  error  in  refusing  this  In- 
struction, hot  committed  no  error  at  alL 

Affirmed. 


CAMPBELL  T.  STATU    (No.  18.804.) 
(Sapreme  Court  of  Mississipirf.   Nov.  2,  l900i.) 

Cbihihal  Law  (|  615*)— Comtikuancb— Sbt- 

TIKO  Aside  Obdeb. 

Where,  in  a  trial  for  rape,  the  court,  con- 
ceiving that  pmsecutriz  was  unable  to  attmd 
the  trial,  continued  the  case,  it  was  error  to 
set  aside  the  continuanee  on  the  petition  of  a 
large  number  of  citizens;  neither  accused  noz 
his  attorney  being  present  when  the  petition  was 
presented  and  acted  on. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  |  1371 ;  Dec  Dig.  i  615.»] 

Appeal  from  Circuit  Court,  Clalbome 
County;  Jno.  N.  Bush,  Judge. 

"Not  to  be  officially  reported." 

D.  C.  Campbdl  was  convicted  of  rape,  and 
appeals.  Reversed  and  remanded. 

Appellant  vas  Indicted  for  rape.  Hie 
court,  being  under  the  impression  that  the 
prooecutriz  was  unaUe  to  attend  the  trial, 
continued  the  case.  Afterward,  upon  a  peti- 
tion signed  by  a  large  number  of  citizens, 
the  court  set  aside  the  order  of  continuance; 
neltiier  appellant  nor  liis  attorn^  being  pres- 
ent when  this  petition  was  presented  and' act- 
ed on.  Appellant  thereupon  made  applica- 
tion for  a  otmtinuance  on  the  ground  of  the 
absence  of  a  material  witness  in  his  behalf. 
This  application  was  overruled.  The  case 
proceeded  to  trial,  and  appellant  was  con- 
victed, and  sentenced  to  ttie  penltraitlary  for 
life. 

R.  B.  Anderson,  for  appellant.  Geo.  But- 
ler, Asst  Atty.  Gen.,  for  the  State, 

WIIITFIEIiD,  C.  J.  We  care  to  say.  In 
this  case,  only  this:  That,  under  the  facts 
shown  in  this  record,  it  was  manifest  error 
to  have  set  aside  the  order  granting  a  con- 
tinuance. 

Reversed  and  remanded. 


DENNIS  V.  STATE.    (No.  14,067.) 
(Supreme  Court  of  Mississippi.   Nov.  15,  1900.) 

Jury  (8  149*)- Mistbiai,— Imsanitt  of  Juboe 

— ErrECT. , 

Where,  pending  a  prosecution  for  homidds, 
and  after  several  witnesses  bad  been  examined, 
one  of  the  Jurors  became  Insane,  it  was  the 
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otMirt's  duty  to  begin  the  trial  de  doto.  rec^n- 
Btituting  the  jury  as  a  whole,  teodenns  to  de- 
fendant the  right  to  exercise  all  the  pezemptozy 
challenges  accorded  him  bf  lav. 

[Ed.  Note— For  other  cases,  see  Jarr,  Cent 
Dig-  I  635;  Dec  Dig.  |  m>l 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; W.  H.  Potter,  Judge. 

Lonls  DeuDls  was  cou%'icted  of  manslaugh- 
ter, and  he  appeals.  Reversed. 

Williamson  &  Wells  and  W.  J.  Croom,  for 
appellant.  R.  N.  &  H.  B.  Miller  Hod  Geo. 
Butler,  Asst.  Atty.  Geo.,  for  the  Stat& 

WHITFIELD,  O.  J.  In  the  case  at  bar 
the  trial  had  proceeded  for  three  days,  and 
the  jury  bad  not  only  been  sworn  in  chief, 
but  numerous  witnesses  had  testified  before 
the  jury.  In  the  selection  of  the  jury  the 
defendant  bad  exercised  10  of  the  peremp- 
tory challenges  allowed  him  by  the  statute. 
One  of  the  jurors  became  Insane  during  the 
progress  of  the  trial.  The  defendant  there- 
upon moved  the  court  to  declare  a  mistrial, 
discharge  the  jury,  and  give  him  a  trial 
de  novo,  which  motion  was  overruled.  The 
court  discharged  the  insane  juror  and  pro- 
ceeded to  substitute  another  juror  in  his 
place.  The  remaining  11  jurors  were  never 
retendered  to  the  defendant.  Thereupon  the 
defendant  moved  the  court  to  allow  him  to 
exercise  bis  right  of  challenge  as  to  the  11 
jurors  remaining,  which  motion  the  court 
overruled.  Thereupon  the  defendant  moved 
the  court  to  be  allowed  his  12  peremptory 
challenges  in  the  selection  of  the  one  Juror 
to  be  .substituted  for  the  Insane  juror,  and 
this  motion  was  overruled,  and  the  defend- 
ant was  compelled  to  proceed  In  the  selectton 
of  the  substituted  juror,  and  was  only  per- 
mitted to  exercise  two  peremptory  challenges, 
which  remained  to  him  from  the  former 
trial.  All  of  this  was  done  over  the  objection 
of  the  defendant,  not  interposed  In  a  general 
way,  but  specially,  and  special  bills  of  ex- 
ception were  taken  to  the  action  of  the  court. 
This  was  fatal  error.  See  Thomp.  &  Mer. 
Juries,  273,  and  citations;  Proffatt,  Jur.  Tri- 
als, p.  487.  c.  11;  1  Thompson  on  Trials, 
00,  and  cttntions;  1  Bisb.  New  Crlm.  Law, 
1014 ;  KInlocbe's  Case,  Fost.  Crlm.  Law,  16 ; 
Weddenhelmer's  Case,  Fost.  Crlm.  Law,  22;  al- 
so U.  S.  v.  Haskell,  4  Wash.  O.  G.  402,  Fed.  Cas. 
No.  15.321;  State  v:  Vaughan,  23  Nev.  103,  43 
Pac.  193;  Gamer  v.  State.  6  Terg,  (Tenn.)  160; 
State  T.  Curtis,  5  Humph.  (Tenn.)  601 ;  Com. 
V.  Knapp,  10  PIrfc.  (Mass.)  477.  20  Am.  Dec. 
534;  Jackson  v.  State,  51  Ga.  402;  Sterling  v. 
State,  10  Tex.  App.  249 ;  State  v.  Scrusrgs.  115 
N.  C.  805,  20  S.  E.  720;  Com.  v.  McCormlck, 
130  Mass.  61,  39  Am.  Rep.  423.  In  the  Jef- 
ferson Case,  62  Miss.  7G7.  this  court  gave  as 
some  of  the  reasons  for  refusing  to  disturb 
the  judgment,  that  the  objections  taken  were 
general.  In  the  Instant  case  It  was  special. 
The  accused  did  not  claim  at  the  time  a  con- 
tinnancft  of  the  trial.   In  this  case  the  de- 


fendant did  make  this  claim.  Jeflieraoii  did 
not  claim  the  privilege  of  rechallenglng  the 
otbw  11  Jurors.  In  thte  Case  the  defendant 
did  dalm  this  privilege,  and  It  was  denied 
to  blm.  All  of  these  things  which  Jefferson 
did  not  do,  whereby  hla  caae  was  affirmed, 
the  defendant  in  this  case  did  do. 

The  lower  court  furthw  erred  In  the  so- 
called  new  trial,  which  was  claimed  to  have 
been  given,  In  this:  The  same  witnesses  were 
not  introduced,  and  the  record  In  this  case 
presents  the  cnrioua  aaomalj  of  a  convic- 
tion where  11  of  the  Jnron  heard  the  tes- 
timony of  several  witnesses,  whose  testi- 
mony was  not  heard  at  all  by  1  member  of 
the  jury.  In  this  state  Uiere  la  no  statute 
on  this  subject,  and  the  common  law.  of 
course,  prevails.  Under  the  common  law 
there  is  no  room  for  dlscwslon.  The  court 
should  have  begun  de  novo,  and  the  de- 
fendant should  have  had  the  whole  Jury, 
as  reconstituted  for  the  new  trial,  .tendered 
to  him,  with  the  right  to  exercise  all  bis 
challenges  given  him  by  the  law.  We  approve 
the  statement  of  the  true  doctrine  on  this 
subject  In  the  opinion  of  the  Suprane  Court 
of  Florida  in  West  t.  SUte.  42  Fla.  244,  23 
South.  480,  where  that  learned  court  aay: 
"The  common-law  rule  Is  that  In  a  trial 
for  felony,  if  a  juror,  the  judge,  or  the  pris- 
oner, become  Incapacitated  by  Illness  or 
death,  after  the  jury  Is  Impaneled  and  sworn 
In  chief,  the  proper  course  to  pursue  Is  to 
declare  a  mistrial  and  begin  de  nova  In 
the  case  of  a  juror  fallli^  ill  after  being 
sworn  In  chief,  there  Is  no  Impropriety  In 
utilizing  the  remaining  11  on  the  new  trial; 
but  they  should  be  retendered  to  the  prison- 
er and  resworn,  and  the  defendant  has  a 
right  to  bis  full  complement  of  peremptory 
challenges,  just  as  though  there  had  been 
no  prior  impanelment  of  a  Jury  In  his  cause, 
and  be  has  the  right  to  peremptorily  chal- 
lenge any  of  the  11  first  chosen  upon  their 
retender  to  him.  Some  of  the  American 
courts  hold  that  In  such  cases  the  discbarge 
of  1  juror  after  being  sworn,  but  before  any 
evidence  Is  introduced,  does  not  necessitate 
the  discharge  of  the  remaining  11,  nor  the 
beginning  of  the  trial  de  novo;  but  such 
holdings  are  planted  upon  special  statutory 
enactments,  and  have  no  force  as  authority 
here,  where  there  is  no  such  statute  and 
where  the  common  law  prevails." 

We  pass  upon  no  other  point  In  this  case, 
except  this  one. 

Reversed  and  remanded. 


BACOT  V.  STATE.   (Ko.  13.090.) 

(Supreme  Court  of  Missiwippl.   Nov.  15.  1909.) 

1.  Cbiminal  Law  (i  452*)— DErassEs— Insan-' 
ITT— Evidence— Remoteress. 

Where,  Id  a  prosecution  for  homldde.  the 
sole  defense  was  insanity,  the  opinion  of  a 
nniexpert  offered  by  defendant,  who  testified 
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tbat  he  had  known  defendant  for  SO  years  and 
had  gone  to  school  with  ^im  when  they  wer« 
boys,  was  not  objectionable  for  remoteneBs. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  1054;  Dec  Dig.  |  452.*] 

2.  CBiifitfAi.  Law  f|  782*)  — Inbanitt— Evi- 

DE:«CB— I  NSTBUCnON  s. 

Where  insanity  was  pleaded  as  a  defense  to 
homicide,  and  a  nonexpert  testified  to  an  opinion 
on  circnmaUnces  detailed,  an  instmction  that, 
in  passing  on  the  evidence  of  a  nonexpert  as 
to  the  sanity  of  a  person,  the  jury  should  be 
governed  by  the  clrcamstaDces  related  by  the 
witness  on  which  he  based  hta  opinion,  ana  then 
judfce  whether  defendant  bad  sufficient  mind 
tn  know  right  from  wrong  when  he  committed 
the  crime,  was  erroneous,  as  directing  the  Jury 
not  to  give  any  weight  to  the  opinim  of  the  wit- 
ness based  on  tm  facts  detailed. 
,  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1851 ;  Dec.  Dig.  1  782.*] 

Appeal  from  Circuit  Court,  Pike  County; 
H.  H.  Wilkinson,  Judge. 

Charles  Bacot  was  convicted  of  manBlaogh- 
ter,  and  he  appeals.  Reversed. 

Price  &  Whitfield  and  Clem  V.  RatcllfT,  for 
appellant  Geo.  Butler,  Asst  Atty.  Oen., 
for  the  State. 


WHITFIELD,  C.  J.  The  only  defense  In 
this  case  waa  insanity ;  that  Is,  the  only  de- 
fense worttiy  of  consideration.  There  were 
only  two  errors  which  we  think  of  serious 
import.  A  number  of  witnesses  who  were 
laymen,  teatifled  to  various  facts,  showing  In- 
sanity OD  the  part  of  defendant  and  then 
gave  It  as  their  opinion  that  he  was  insane. 
This  testimony  reached  all  the  way  back  to 
the  childhood  of  defendant  As  a  matter  of 
coarse,  a  witness  testifying  to  the  coi^uct  of 
defendant,  over  a  period  from  20  to  30  or  40 
years,  could  not  poeslbiy  give  anything  ex- 
cept a  portion  of  the  facts  and  circumstances 
upon  which  his  opinion  would  be  based.  In 
fact,  many  of  such  facts  going  to  malce  up  a 
basis  for  the  opinion,  in  that  long  lapse  of 
time,  would  become  lost  to  memory.  And 
yet,  ander  these  circumstances,  the  court 
gave  the  Jury,  for  the  state,  this  Instruction: 
"No.  4.  The  court  instructs  the  Jury,  for  the 
state,  that  in  passing  upon  the  evidence  given 
by  a  nonexpert  as  to  his  oplidon  of  the  sanity 
or  insanity  of  a  person,  you  must  be  gov- 
erned by  the  facts  and  circumstances  as  re- 
lated by  the  witness  upon  which  be  bases  his 
opinion,  and  then  Judge  whether  or  not  the 
party  charged  with  crime  had  mind  enough 
to  know  right  from  wrong  at  the  time  he 
committed  the  crime." 

Waiving  minor  objections  to  this  instruc- 
tloD,  the  fundamental  and  fatal  one  is  that 
the  jury  were  directed  that  they  must  be  gov- 
erned by  the  facts  and  circumstances  stated 
by  these  lay  witnesses,  and  must  form  their 
own  opinion  from  these  facts  and  circumstan- 
ces, and  must  not  give  any  weight  to  the 
opinlfHi  of  the  lay  witnesses,  based  upon  facts 
whtdb  they  stated.  This  Is  In  the  very  teeth 
of  Wood  V.  State,  58  Miss.  741,  and  Reed  v. 


State.  62  Miss.  405.  In  this  last  case  the 
court  said:  "It  is  competent  for  a  nonexpert 
witness,  who  has  bad  opportunity  to  observe 
the  conversation,  conduct,  or  manner  of  the 
defendant,  to  state  his  opinion  or  belief  of 
the  sanity  or  insanity  of  the  accused,  in  con- 
nection with  the  facts  upon  which  It  Is  based. 
Such  a  witness  may  give  his  opinion  or  belief 
from  facts  stated  or  known  by  him."  There 
would  be  no  reason  whatever,  if  this  were 
the  correct  doctrine,  why  a  nonexpert  should 
be  allowed  to  give  his  opinion.  It  suubtitutes 
the  opinion  of  the  jury  on  the  facts  related 
by  the  nonexpert  for  the  opinion  of  the  non- 
expert himself,  and  practically  tells  the  Jury 
to  ignore  the  mere  opinion  of  the  nonexperts. 
The  fact  Is  that  a  nonexpert  witness,  who  has 
known  the  subject  of  inquiry  all  his  life  and 
observed  him  under  all  sorts  of  varying  condi- 
tions and  circumstances.  Is  often  himself  a 
better  Judge  of  the  sanity  or  insanity  of  the 
subject  of  inquiry  than  the  best  expert  in  the 
world,  who  has  not  known  the  subject  of  in- 
quiry at  all.  And  so  the  oplniou  of  such  non- 
expert may  often  Itself  be  worth  vastly  more 
than  the  opinion  of  an  expert  witness  who 
has  never  known  the  subject  of  Inquiry.  And 
this  has  been  plainly  declared  to  be  the  law 
In  the  case  of  Wood  v.  State,  supra,  wherein 
this  court  said:  "How  much  weight  Is  to  be 
given  to  the  opinion  of  a  witness  on  the  ques- 
tion of  Insanity  depends,  like  the  weight  to 
be  given  to  all  other  opinions,  upon  the 
intelligence  of  the  witness  and  his  opportuni- 
ties of  observation ;  and,  while  the  testimony 
of  a  professional  man  with  equal  opportuni- 
ties would  ordinarily  be  more  reliable 'than 
that  of  a  nonprofessional,  the  testimony  of 
an  intelligent  friend,  who  bad  known  the 
snbject  of  the  Inquiry  for  years,  might  be 
more  weighty  than  that  of  the  most  experi- 
enced expert  who  had  seen  him  only  since 
the  condition  of  his  Intellect  had  become  a 
matter  of  Investigation.  Craft  and  deceit 
might  mislead  the  one  into  an  error,  which 
the  lifetime  acquaintance  and  observation  of 
the  other  would  readily  detect." 

It  must  be  remembered  that  this  was  the 
sole  defense  presented  by  the  defendant,  sup- 
ported by  a  lai^e  mass  of  testimony,  and  the 
Instruction,  therefore,  la  vital,  and  the  error 
In  it  fundamental.  The  witness  J.  C.  Wil- 
liams, who  testified  that  he  had  known  the 
apijellant  for  about  60  years  and  had  gone  to 
school  with  him  when  they  were  boys,  was 
not  permitted  to  state  his  opinion  in  the  di- 
rect examination  as  to  whether  the  appellant, 
from  his  knowledge  of  him  and  observation 
of  htm,  was  sane  or  Insane,  and  the  objection 
was  made  on  the  specific  ground  that  the  tes- 
timony was  too  remote.  This  was  manlfMt 
error,  and,  taken  in  connection  with  the 
charge  we  have  discussed,  constitutes  reversi- 
ble error.  In  inquiries  as  to  the  Insanity  of 
a  person,  the  largest  reasonable  latitude  Is 
allowed.    This  witness  seems  to  have  t>een 
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the  one  who  had  known  the  appellant  long- 
est and  best,  and  been  most  Intimately  asBo- 
dated  Trith  him,  and  therefore  best  qualified 
to  have  expressed  an  ojtlnlon  as  to  his  sanity 
'OT  Insanity. 

For  the  reasons  Indicated,  these  two  asslgn- 
xnents  are  well  taken,  and  the  judgment  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL 


CITY  OF  GULPPORT  t.  MARTIN. 

(No.  34.020.) 

(Supreme  Ourt.of  Mississippi.    Nov.  15,  1900.) 

Intoxicatino  Liquors  (S  198*)  —  Pbosecu- 
TioKS  —  Complaint  — Alleoations— Man- 
ner OF  Obtaining  Liquor. 

An  affidavit,  under  Code  1906,  i  1797.  aa 
amended  bv  Laws  1908,  p.  116,  c.  114,  §  1,  char- 
ging defendant  with  baring  intoxicants  Id  his  pos- 
session for  tbe  purpoae  of  selling  or  giving  same 
away  in  violation  of  law,  need  only  allege  tbose 
tacts  which  under  tbe  statute  conetitute  tbe 
crime,  so  that  it  need  not  allege  bow  liquors 
were  obtained,  whether  O.  O*  D.|  or  with  tnll  of 
lading  :attached,  etc. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent.  Dig.  S  218 ;  Dee.  Dig.  1 196.*] 

Appeal  from  Circuit  (Viurt,  Harrison  Coan- 
ty;  W.  H.  Hardy,  Judge. 

Jack  Martin  was  charged  by  aflBdavlt,  filed 
by  the  City  of  Gulfport,  with  unlawfully 
selling  liquor.  From  an  order  suBtaiiilog  a 
demurrer  to  the  affidavit,  the  City  appeals. 
Error. 

This  Is  an  appeal  from  an  order  of  the 
coort  sustaining  a  demurrer  to  tbe  affidavit 
made  against  appellee,  who  was  charged 
with  "having  In  his  possession  Intoxicating 
liquors  with  the  Intent  and  for  the  purpose 
of  selling  the  same,  or  giving  It  away  In  vio- 
latl<m  of  the  law,"  and  quashing  the  affidavit 
and  discharging  the  defendant.  The  dty  ap- 
peals, to  settle  the  question  of  law. 

John  L.  Helss,  for  appellant  J.  H.  Mlze, 
for  appellee. 

MAYES,  J.  The  affidavit  In  this  case 
charges  that  the  defendant  "did  unlawfully 
and  willfully  bave  In  his  possession  intoxi- 
cating liquors  with  the  intent  and  for  the 
purpose  of  selling  same  in  violation  of  law." 
It  seems  that  by  ordinance  the  city  of  Gulf- 
port  has  adopted  the  state  law  on  this  sub- 
ject. 

Under  Code  1906,  8  1797,  as  amended  by 
Laws  1908,  p.  116,  c.  114,  9  1,  It  is  provided 
that:  "It  shall  be  unlawful  for  any  person 
In  this  state  to  have  in  bis  poEseaslon  any 
Intoxicating  liquors  with  the  Intention  or  for 
the  purpose  of  selling  the  same  or  giving  It 
away  In  violation  of  law.  Any  one  violating 
this  section  sball,  upon  conviction  for  such 


offense,  be  punished  by  a  fine  not  less  than 
ten  dollars  nor  more  Uian  one  hundred  dol- 
lars, or  be  Imprison^  In  the  county  Jail  not 
exceeding  thirty  days  or  by  both  such  fine 
and  Imprisonment."  In  an  affidavit  or  in- 
dictment, under  this  section,  It  Lb  not  neces- 
sary to  allege  more  than  the  statute  fixes  aa 
CQDBtltutlng  the  crime;  that  Is,  It  is  only 
necessary  to  allege  that  the  party  charged 
bad  "in  his  poBsession  intoxicating  llqnora 
with  the  Intent  or  purpose  of  selling  same 
or  giving  it  away.  In  violation  of  law."  And 
It  can  make  no  difference  in  what  manner  he 
obtained  the  liquors ;  that  is  to  say.  It  Is  not 
an  element  of  the  offense  Ibat  they  were 
obtained  C.  O.  D.,  or  with  bill  of  lading  at- 
tached. 

Tbe  holding  of  the  court  below  that  the 
allegation  that  the  liquors  were  received  C. 
O.  D..  or  with  bill  of  lading  attached,  was 
essential  to  charge  an  offense  under  this 
section,  was  error. 


FOURNIER  T.  STATE.    (No.  13,968.) 
(Supreme  Court  of  Mississippi.   Nor,  15,  1909.) 
Larcent  (I  38*)— Indictment. 

An  indictment  charging  accused  with  bur- 
giary,  and  alleging  that  the  building  was  enter- 
ed with  intent  to  take,  steal,  and  carry,  away 
certain  property  found  therein,  chafes  buri^ary, 
and  not  larceny,  and  will  not  support  a  convic- 
tion for  the  latter  offense. 

[Ed.  Note.— Fop  other  cases,  see  Larcmy,  Cent 
Dig.  i  98;  Dec  Dig.  I  38^^ 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty ;  W.  H.  Hardy,  Judge. 

Henry  Foumler  was  convicted  of  larceny, 
and  appeals.  Reversed,  and  appellant  dis- 
charged. 

J.  H.  Mlze,  for  appellant  Geo.  Butler, 
Asst  Atty.  Gen.,  for  the  State. 

SMITH,  J.  The  indictment  in  this  case 
charged  nppellant  with  the  commission  of  the 
crime  of  burglary,  aud  alleged  that  the  build- 
ing was  entered  "with  the  felonious  and  bur- 
glarious intent  then  and  there"  certain  prop- 
erty "found  therein  to  take,  steal,  and  carry 
away."  From  a  conviction  thereunder  of  the 
crime  of  petit  larceny,  this  api)ea]  is  taken. 

While  this  Indictment  properly  charged  the 
crime  of  burglary,  it  contains  no  allegation 
charging  the  crime  of  larceny.  The  allega- 
tion Is  that  the  building  was  entered  with 
Intent  to  commit  this  crime,  not  that  the 
crime  in  foct  was  committed.  Appellant, 
therefore,  by  the  verdict  of  the  jury,  was  ac- 
quitted of  the  crime  of  burglary,  the  only 
crime  charged  In  the  Indictment,  and  con- 
victed of  a  crime  not  charged  therein. 

The  judgment  of  the  court  below  Is  reFers- 
ed,  and  appellant  discharged. 
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ETAXS  T.  CITY  OF  LAUEMi.  (No.  14,088.) 
(Sopreme  Coart  of  MiBsisaippi.   Not.  16,  1909.) 

Appeal  from  Circuit  Court,  Jones  County ;  R. 
£j.  Bullard,  Judge. 

Dave  Evans  was  convicted  of  uolawCuIlr  re- 
tailing liquor,  in  violation  of  an  ordinance  of 
the  City  of  Laurel,  and  appeals.  Affirmed. 


R.  E.  Halsell,  for  appellant 
And  Gteo.  Butler,  for  appellesw 

PER  CURIAM.  Afflnned. 


W.  S.  Welch 


FINKLEA  T.  STATE.    (No.  13,885.) 
(Supreme  Court  of  Mississippi.   Not.  15,  1909.) 

Appeal  from  Circuit  Court,  Noxubee  County ; 
J.  Li.  Buckley,  Judge. 

J.  E.  Finklea  was  convicted  of  burglary,  and 
appeals.  Affirmed. 

See.  also,  48  South.  1. 

J.  G.  Rives,  for  appellant  H.  H.  Brooks,  Jr., 
and  Geo.  Bntler.  Asst.  Atty.  G«n.,  for  the  SUte. 

PER  CURIAM.  Affirmed. 


BABB  r.  STATE.    (No.  13.040.) 
<SapreiDe  Court  of  Mississippi.   Not.  15,  1909.) 

Appeal  from  Circuit  Court  Lafayette  County ; 
W.  A.  Roane,  Judge. 

Charles  Babb  was  couTicted  of  manslaughter, 
and  appeals.  Affirmed. 

Kimbrough  &  Slough,  for  appellant.  Geo. 
Butler.  Asst  Atty.  Gen.,  (or  the  State. 

PER  CURIAM.  Affirmed. 


GARTER  T.  STATE.    (Now  14,007.) 
(Supreme  Coart  of  MIsBissIppl.  Not.  15.  1909.) 

Appeal  from  Circuit  Court  Yalabueha  Coun- 
ty; Sam  C.  Cook,  Judge. 

Napoleon  Carter  was  couTlcted  of  assault  and 
battery  with  intent  to  kill,  and  appeals.  Af- 
firmed. 

Creekmore  ft  Stone  and  W.  G.  Blount  £or 
appellant.  Geo.  Butler,  Asst  Atty.  Gen.,  for 
tbe  State. 

PER  CURIAM.  Affirmed. 


SAI/TER  T.  STATE.   (No.  14,06t.) 

(Supreme  Court  of  Mississippi.   Not.  15,  1900.) 

Appeal  from  Circuit  Court,  Pearl  River  Coun- 
ty: W.  H.  Cook,  Judge. 

F.  M.  Salter  was  convicted  of  manslaughter, 
and  appeals.  Affirmed. 

Mounger  &  Mounger.  for  appellant,  Geo.  But- 
ler. Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


WARFIELD  T.  STATR    (No.  14,028.) 
(Supreme  Court  of  Mississippi.   Nov.  15,  1009.) 

Appeal  from  Circuit  (Jourt.  Warren  County; 
J.  N.  Bush.  Judge. 

Elmore  Warfield  was  convicted  of  murder, 
with  life  imprieoiunent  and  appeals.  Affirmed. 


R.  L.  C.  Barrett,  for  appellant 
Asst.  Atty.  Gen.,  for  the  Stata. 

PER  CURIAM.  Affirmed. 


Geo.  Butler, 


DOW  v.  STATE.    (No.  14,074.) 
(Supreme  Court  of  Mississippi.   Nov.  15,  1909.) 

Appeal  from  Circuit  Court  Simpson  County; 
R.  L.  Bullard,  Judge. 

Percy  Dow  was  conTfcted  of  assault  and  .bat- 
tery, and  appeals.  Affirmed. 


A.  M.  Edwards,  for  appellant 
AflBt.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


Geo.  Butler, 


PORTER  T.  STATE.    (No.  13,904.) 
(Supreme  Court  of  Mississippt   Nov.  15,  1900.) 

Appeal  from  Circuit  Court  Attala  County; 
G.  A.  McLean,  Judge. 

Jim  Porter  was  couTicted  of  manslaughter,  and 
appeals.  Affirmed. 

Dodd  ft  Dodd  and  McWillie  &  Thompson,  for 
appellant  J.  A.  Teat  and  Geo.  Butler,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 
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VIRGrt^A-CAROUNA  CHEMICAL  CO. 

FISHER  et  al. 
(Supreme  Court  of  Florida.  Division  B.  June 
29,  1909.    Headnotes  Filed  Nov.  12.  1909.) 

1.  Bills  and  Notes  (S  475*)— Actions— Plbas 
—Sufficiency. 

Where  parties  are  sued  upon  notes  al- 
leged to  have  been  executed  by  them  as  a  part- 
nership under  such  conditions  as  import  a  joint 
liahility,  pleas  which  simply  deny  that  the  notes 
n-ere  executed  by  them  as  a  partnenhip,  and 
which  do  not  deny  a  joint  liability,  present  no 
defense  to  the  declaration, 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  S  1515;  Dec.  Dig.  S  475.*] 

2.  Pabtnbbship  (I  43*)  —  Holdino  Out  as 

Partneb. 

Parties  may  be  stockholders  In  a  corpora- 
tion, and  yet  may  so  deal  with  others  as  to  be 
liable  as  partners. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S  60;  Dec.  Dig.  S  43.*] 

8.  BaNKBUPTCT   (S   432*)— DiSCHARGI— Dbbtb 

Incurred  in  Another  Capacitt. 

The  fact  that  a  corporation  of  which  the 
defendants  are  stockholders  has  been  adjudged 
a  bankmpt  does  not  relieve  those  stockholders 
of  debts  contracted  by  them  as  partners. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  {  551 ;  Dec.  Dig.  i  432.*] 

4.  Judgment  (8  540*)  —  "Res  Judicata"  — 
Identitt  of  Cattbe  of  Action  and  Parties. 

In  a  plea  of  "res  Judicata"  there  must  be, 
Brst,  identity  in  the  thing  sued  for;  second, 
identity  of  the  cause  of  action ;  third,  identity 
of  person  and  parties  to  the  action :  and,  fourth, 
identity  of  the  quality  in  the  persons  for  or 
against  whom  the  claim  is  made. 

[M.  Note.— For  other  caaee,  see  Judgment, 
Cent.  Dig.  S  1079;  Dec.  Dig.  S  540. *! 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  612^-6130;  vol.  8,  pp.  7786,  7787.] 

5.  Husband  and  Wife  ({  85*)— Contbacis  bt 
Wife— Notes. 

A  married  woman's  notes,  ander  the  Consti- 
tution and  laws  of  Florida,  are  void,  and  afford 
no  basis  for  a  common-law  suit. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  fi  336;  Dec.  Dig.  §  85.*] 

e.  Husband  and  Wife  (|g  8»,  97*)  —  Con- 
tracts BT  Wife— Pabtnbbship— Ratifica- 
tion. 

A  married  woman,  under  the  Constitution 
and  lavp  of  Florida  cannot  be  a  member  of  a 
partnership,  so  as  to  make  herself  liable  per- 
sonally for  its  debts,  and  a  contract  by  her  is 
incapable  of  ratification  after  the  death  of  her 
husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  ${  359,  373 ;  Dec.  Dig.  «  89, 
07  ;•  Contracts,  Cent.  Dig.  H  365,  866.1 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court.  Bradford  County; 
J.  T.  Wills,  Judge. 

Action  bj  the  Ylritfnla-Garolliui  Chemical 
Company  against  F.  A.  Fisber  and  others, 
copartners.  Jutftmeht  for  defendants,  and 
plaintiff  brings  error.  Reversed. 

On  the  3d  of  November,  1906,  the  plaintiff 
In  error  brought  a  suit  at  law  In  the  circuit 
court  of  Bradford  county  against  the  defend- 
ants In  error;  the  declaration  containing 
three  special  counts  on  three  several  promis- 


sory notes,  each  of  them  dated  Lawtey,  Fla., 
April  24,  1905— the  first  for  $1,397.10,  and 
the  other  two  for  $1,397  each.  The  first  be- 
came due  November  1,  1905,  the  second  No- 
vember 15.  1905,  the  third  I>ecember  1,  1905. 
In  other  respects  they  were  alike.  The  first 
of  these  notes  Is  in  the  following  words  and 
figures: 

"$1397.10.        Lawtey,  Fla.,  Apr.  24.  1905. 

"November  1,  1905,  next,  after  date,  we 
promise  to  pay  to  Virginia-Carolina  Chemical 
Company,  or  order,  without  offset,  thirteen 
hundred  ninety-seven  lo/ioo  dollars,  for  val- 
ue received,  payable  at  V.  C.  C.  Co.'8  ofBce» 
Savannah,  Ga.,  with  interest  from  maturity 
at  the  rate  of  eight  per  cent,  per  annumr 
with  all  costs  of  collection,  Including  ten  per 
cent  attorney's  fees,  if  collected  by  law  or 
through  an  attorney. 

"And  each  of  us,  whether  maker,  security, 
or  indorser  on  this  note,  hereby  waives  and 
renouuce  for  himself  and  family  any  and  alt 
homestead  and  exemption  rights  to  which  he 
or  they  may,  in  any  event,  be  entitled  under 
any  provisions  of  the  Constitution  or  laws» 
state  or  federal,  as  against  this  note  or  any 
renewal  thereof. 

"Mo.  7219.  F.  A.  Fisher  Go. 

"Due  11/1/1905." 

The  declaration  also  contains  a  common 
count  for  the  price  of  goods,  etc..  In  the  sum 
of  $1,208.05,  one  for  money  lent,  etc..  In  the 
same  sum,  and  one  for  money  found  to  be  due 
on  an  account  stated  In  the  same  sum. 

The  defendants  filed  the  followhog  pleas: 

"(1)  Now  come  the  defendants,  F.  A,  Fish- 
er, M.  E.  Edwards,  D.  B.  Edwards,  and  G. 
W.  Brown,  by  A.  V.  Long  and  John  B.  Hart- 
rldge  &  Son,  their  attorneys,  each  for  himself 
and  collectively,  and  for  plea  to  the  declara- 
tion herein  and  each  of  thi  several  counts 
thereof  say  that  they  never  were  at  any  time 
and  are  not  now  partners  under  the  name  of 
the  F.  A.  Fisher  Company,  or  any  other 
name.  [This  plea  was  confined  by  the  court 
to  the  special  counts.] 

"(3)  And  for  a  third  plea  to  the  declara- 
tion the  defendants  severally  and  collective- 
ly and  each  for  himself  say  that  they  did 
not  execute  said  promissory  note,  dated  April 
24,  1906,  for  $1,397.10,  payable  on  November 
1,  1905,  with  interest  from  maturity  at  8 
per  cent,  per  annum,  as  a  copartnership,  as 
set  forth  in  plaintiff's  declaration." 

Similar  pleas,  4  and  5,  were  filed  to  eacb 
of  the  other  special  counts. 

A  seventh  plea  was  filed  by  M.  E.  Edwards: 
"That  before  and  at  the  time  the  said  claims 
as  set  forth  in  the  declaration  accrued  she 
was  a  married  woman." 

The  second  and  sixth  pleas  were  stricken 
out  on  motion.  The  plaintiff  demurred  to- 
the  third,  fourth,  and  fiftti  pleas  on  the 
gronnds  substantially: 

(1)  Neither  of  said  pleas  presents  an  isau- 
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aUe  fec^  irtilch  conld  be  met  by  rqjiUcaUai, 
or  upon  vbtch  iBsae  conld  be  Joined. 

(2)  Neltber  of  said  pleas  denies  tbe  execn* 
tion  of  either  of  said  promissory  notes. 

(S)  Neltfaer  of  said  pleas  dmles  the  draw- 
led or  making  of  said  notes,  or  eltner  of 
them,  as  required  by  mle  64  of  the  rules  of 
circuit  court  In  eonmum-law  actions. 

(4)  Neither  of  said  pleas  presents  a  legal 
defense 

Tfata' demurrer  was  OTCrraled.  After  this 
the  ditfendant  by  leave  of  court  filed  six 
amended  pleas.  Tbe  first  was  limited  the 
court  to  tbe  qtedal  counts,  and  so  far  as 
we  can  see  Is  In  effect  a  practical  duplicate 
of  tlie  first  plea.  A  demurrer  to  this  plea 
was  overruled. 

Tbe  second  ammded  plea  was  stricken  on 
motion. 

Tbe  third  plea  was  "never  Indebted"  as 
to  the  fifth  and  sixth  counts. 

The  fourth  plea  was  as  follows:  "And  for 
a  fourth  plea  to  the  first,  second,  and  third 
counts  of  the  declaration  herein  ttie  d^end- 
ants  severally  and  collectively,  and  each  for 
himself  and  herself,  say  that  they  did  not 
execute  the  promissory  note,  set  forth  Id  tbe 
first,  second,  and  third  counts  of  the  decla- 
ration, as  a  copartnership^" 

This  plea  sema  to  us  to  be  in  effect  snb- 
stantlally  the  same  as  the  original  third, 
foarth,  and  fifth  pleas.  A  demurrer  to  the 
fourth  plea  was  overruled. 

The  fifth  plea  was  as  follows:  "And  for  a 
fifth  plea  to  the  declaration,  and  each  €t  the 
several  counts  thereof,  the  d^endonts  sev- 
erally and  collectively,  and  each  for  himself 
and  herself,  say  tliat  they  were  stockholders 
in  a  OOTporatiott  duly  created  under  the  name 
of  the  F.  A.  Fisher  Company,  under  the  laws 
of  the  state  of  Delaware  and  that  before 
the  conunracement  of  this  action  the  said 
F.  A.  Fisher  Company  was  duly  adjudged  a 
bankrupt  In  the  United  States  District  Court 
for  the  Southern  District  of  Florida,  a  court 
having  Jurisdiction  of  tbe  subject-matter,  to 
wit,  of  bankruptcy  proceedings,  and  that  the 
said  F.  A.  Fisher  Company,  so  adjudged  a 
bankrupt  as  a  corporation.  Is  the  same  com- 
pany sued  herein  as  a  copartnership.  And 
tbe  said  F.  A-  Fisher  Company  was  on  Bfarch 
8,  1906,  by  order  of  James  W.  Locke,  Judge 
of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Florida,  duly 
dlBchuived  from  all  debts  and  claims  prova- 
ble by  act  of  Congress  against  it,  and  the 
notes  and  debts,  the  subject-matter  of  thin 
suit,  were  provable  claims  under  said  act  of 
Congress."  A  motion  to  strike  this  plea  was 
denied. 

Tbe  sbth  amended  plea  was  as  follows: 
"And  for  a  sixth  and  further  plea  In  this 
behalf,  for  &I.  E.  Edwards,  the  said  defend- 
ant M.  E.  Edwards  says  that,  before  and  at 
the  time  the  said  notes  In  tbe  first,  second, 
and  third  counts  were  executed,  and  before 
and  at  the  time  the  Indebtedness  secured  as 
represented  by  the  fifth  and  sixth  counts  of 


tike  plalntim*  declaration,  she  was  a  mftrried 
woman."  Issue  was  Joined  on  this  plea. 

The  plalntlfl  Joined  issue  on  the  first 
amended  plea  of  the  first,  second,  and  third 
counts  of  the  dedaratlon,  and  also  upon  tbe 
third  and  fifth  amended  pleas.  The  plaintiff 
also  filed '  tbe  f  oltowlng  replication  to  the 
fourth  amended  plea: 

"(3)  For  replication  to  the  fourth  amend- 
ed plea,  plaintiff  says:  That  the  considera- 
tion for  the  several  notes  sued  upon  herein,, 
and  declared  upon  in  the  first,  second,  and 
third  counts  of  plalntUTs  declaration,  was 
fertilizers  consigned  and  shipped  by  the  plain- 
tiff to  the  defendants  as  a  copartnership, 
conducting  a  mercantile  business  under  tb» 
firm  name  of  F.  A.  Fisher  Company,  at  Law- 
te^t  Florida,  and  said  goods  were  rec^ved  by 
tbe  F.  A.  Fisher  Company  as  a  ocvartnershlp, 
and  pursuant  to  a  written  agreement  there- 
tofore made  between  the  parties,  reciting  tbe 
partnership,  consisting  of  F.  A.  Flsber,  M. 
E.  Edward  D.  R.  Edwards,  and  O.  W. 
Brown,  as  alleged  In  plaintiff^  declaration, 
and  all  dealings  by  said  defendants  with  the 
plaintiff  in  relation  thereto  were  as  a  cc^art- 
nersblp  under  the  firm  name  and  style  of  F. 
A.  Fisher  Company,  and  pursuant  ttiereto 
the  said  notes  were  signed  by  a  member  of 
the  said  firm,  and  tlie  manager  of  tbe  said 
firm,  to  wit,  F.  A.  Fisher,  In  the  said  firm 
name,  to  wit,  F.  A.  Fisher  Company,  being 
the  same  F.  A.  FiBAier  who  made  the  original 
contract,  and  had  all  deallIU^8  and  transac- 
ticms  in  relation  thereto,  with  the  plaintiff^  ' 
and  the  plaintiff  accepted  the  said  notes, 
signed  with  and  In  the  said  firm  name  as  a 
copartnership,  believing  in  good  faith  when 
said  notes  were  accepted  that  tiie  same  was 
a  copartnership  composed  of  the  individuals 
as  alleged  in  plalntUTs  declaration." 

The  plaintiff  also  filed  the  following  repli- 
cation to  sixth  amended  plea: 

"(5)  For  replication  to  defendants*  sixth 
amended  plea,  plaintiff  says:  That  subse- 
gaent  to  the  execution  of  tbe  notes  sued 

upon,  to  wit,  on  the  day  ot  Deconber, 

A.  D.  1906.  D.  R.  Edwards,  hnsband  of  the 
defendant  M.  B.  Edwards,  died,  and  the 
said  M.  E.  Edwards  thereby  became  a  wid- 
ow, and  thereafter  tbe  said  M.  B.  Edwards 
continued  in  the  said  business  with  and  as 
a  member  ol'  the  firm  of  F.  A.  lusher  Com- 
pany as  a  copartnership,  as  allied  in  plain- 
tlfTs  declaration.  and*the  copartnership,  of 
which  the  said  M.  E.  Edwards  was  a  mem- 
ber, after  the  death  of  the^satd  D.  R.  Ed- 
wards, was  in  possession  ct  a  part  of  the 
fertilizers  that  were  tbe  -consideration  for 
tbe  notes  and  account  sued  upon,  and  the 
said  copartnership  thereafter  continued  to 
sell  the  said  fertHizers,  and  receive  moneyS' 
therefor,  the  said  moneys  being  received  In 
trust  for  the  plaintiff  herein,  and  thereby 
and  by  reason  thereof  tbe  said  M.  E.  Ed- 
wards, a  widow,  ratified  and  confirmed  tbe 
making  of  the  said  notes  and  the  contracting 
of  the  said  Indebtedness  by  the  said  firm 
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of  F.  A.  Fisher  Company,  and  thereby  ren- 
dered herself  liable  for  the  said  iodebted- 
ness." 

The  plaintiff  also  filed  a  further  replica- 
tion as  follows:  "That  the  said  M.  E.  Ed- 
wards, with  other  members  o£  the  said  firm 
of  F.  A.  Fisher  Company,  claiming  to  be  a 
corporation  under  the  laws  of  the  state  of 
Delaware,  hut  In  fact  not  a  legal  corpora- 
tion, admitted  the  said  indebtedness  for 
which  plaintiff  now  sues  In  and  by  a  pre- 
tended assignment  for  the  benefit  ot  the 
creditors,  the  plaintiff  herein  being  among  the 
said  creditors,  as  appears  by  the  records  of 
Bradford  county,  Florida." 

The  deiendadt  demurred  to  replications 
numbered  8  and  6,  and  assigned  the  follow- 
ing grounds: 

(1)  The  manner  in  which  defendant  dealt 
with  plaintiff  could  not  change  or  altw  the 
status  ot  defendant  as  to  Its  corporate  ex- 
istence. 

(2)  The  adjudication  of  the  defendant  as 
A  bankrupt  precluded  and  estopped  the  plain- 
tiff from  now  raising  the  question  as  to 
whether  the  defendant  Is  a  corporation  or 
a  copartnership. 

(3)  The  dealings  with  the  plaintiff  after 
the  death  of  D.  B.  Edwards  could  not  hind 
one  or  more  or  alt  of  the  Incorporators  as 
copartners  or  individually. 

(4)  The  ratification  of  M.  E.  Edwards  of 
the  making  of  the  notes  and  of  the  Indebted- 
ness sued  on  could  not  render  the  Individual 
liable  for  the  debts  of  a  copartnership,  or 
a  corporation.  The  adjudication  of  the  de- 
fendants as  bankrupts  precluded  end  estop- 
ped the  plaintiff  from  now  raising  the  ques- 
tion as  to  whether  the  defendants  were  a 
corporation  or  a  copartnership.  The  ratifi- 
cation by  a  widow  of  an  Indebtedness  as- 
sumed during  coverture  by  either  a  corpora- 
tion or  a  copartnership  could  not  impose  a 
liability  on  the  defendant  M.  E.  Edwards, 
now  widow. 

The  foregoing  demurret'  was  sustained  by 
tbe  circuit  Judge.  Issue  was  joined  on  the 
pleas,  and  on  the  trial,  after  tbe  evidence 
was  submitted,  the  trial  judge  directed  a 
verdict  tor  the  defendants,  and  after  a  mo- 
tion for  new  trial  was  made  and  overruled 
a  judgment  was  entered  in  favor  of  the  de- 
fendants. The  case  is  bore  on  writ  of  error 
from  this  judgment.  ■ 

W.  W.  Hampton  and  J.  E.  Futch,  for  plain- 
tiff in  error.  J.  E.  Hnrtrldge  and  A.  V. 
Long,  for  defendants  In  error. 

HOCKER,  J.  (after  stating  tbe  facts  as 
above).  Tbe  assignments  of  error  embrace 
the  rulings  ot  the  trial  judge  on  tbe  demur- 
rers to  the  special  pleas  of  the  defendants 
and  the  rulings  on  the  demurrer  of  the  de- 
fendants to  the  replications  of  the  plaintiff. 
These  rulings  involve  the  sufficiency  of  each 
and  every  one  of  the  8])eclal  pleas,  for  the 
ruUng  on  the  demurrer  to  the  replications 


reaches  back  to  the  sufficiency  of  tbe  sub- 
stance of  the  pleas  themsdves. 

As  to  the  original  pleas  numbered  1,  3,  4, 
and  5,  and  amended  pleas  numbered  1  and 
4,  they  one  and  all  set  up  In  substance  that 
the  d^endants  did  not  execute  the  notes  sued 
on  as  a  copartnership,  or  that  they  never 
were  a  partnership  under  the  name  of  F.  A. 
Fisher  Company. 

Rule  65  of  the  rules  of  circuit  court  in 
common-law  actions  requires  that  in  actions 
on  promissory  notes  a  plea  must  traverse 
the  drawing  or  making,  or  Indwsing,  or  ac- 
cepting, or  presenting,  or  notice  of  the  dis- 
honor, of  the  bill  or  note.  Neither  of  these 
pleas  traverse  in  direct  terms  the  making 
of  tbe  notes  sued  on  by  the  defendants. 

In  the  case  of  Marx  v.  Culpepper,  40  Fla. 
322,  24  South.  50,  the  defendants  were  sued 
as  partners  for  goods  sold  and  delivered. 
They  severally  pleaded  In  abatement  that 
neither  was  at  the  time  of  pleading,  nor  on 
the  date  mentioned  In  the  declaration,  nor 
at  any  Intermediate  time,  a  member  of  a 
copartnership  composed  of  defendants  doing 
business  as  Culpepper  &  Dupont,  or  other- 
wise. On  demurrer  this  court  held  these 
pleas  presented  immaterial  Issues  and  were 
bad.  It  was  held,  though  tbe  declaration  al- 
leged a  partnership  in  the  defoidants,  that 
it  alleged  a  joint  liability,  and  It  was  im- 
material whether  defendants  were  or  were 
not  partners;  that  "not  only  are  members 
of  a  partnership  actually  exlstlDg  jointly  lia- 
ble for  partnership  debts,  but  when  persons 
contract  as  partners,  or  hold  themselves  out 
to  tbe  public  as  such,  or  allow  themselves 
to  be  so  held  out,  they  may  be  jointly  liable, 
though  no  partnership  in  fact  existed. 

There  Is  no  distinct  allegation  in  any  one 
of  these  pleas  that  the  notes  sued  on  wore 
not  executed  by  tbe  defendants,  and  oo  dis- 
tinct all^atlon  that  they  were  ececnted  by 
a  corporation.  The  defendants  may  have 
been  stockholders  in  a  corporation  known 
as  the  F.  A.  Fisher  Company,  and  yet  may 
have  dealt  wltb  the  plaintiff  so  as  to  make 
thems^ves  liable  to  the  plaintiff  as  part- 
ners, or  as  individuals.  It  seems  to  us  that 
these  pleas  presented  no  defense  to  tbe  suit. 

The  fifth  amended  plea  seems  also  to  us 
to  present  no  defense  to  this  action.  Grant- 
ing that  the  F.  A.  Fisher  Comiiany  was  ad- 
judged a  bankrupt  by  tbe  United  States  Dis- 
trict Court  and  discharged  from  all  Its  cor- 
porate debts,  there  Is  in  this  plea  no  direct 
allegation  that  the  notes  and  other  Indebted- 
ness sned  on  w^ere  made  and  contracted  by 
the  F.  A.  Fisher  Company  as  a  corpora- 
tion, and  not  by  tbe  defendants  as  partners, 
or  under  such  circumstances  as  would  ren- 
der them  Individually  liable.  Nor  Is  there 
any  allegation  that  the  liabilities  sued  on  in 
this  case,  were  adjudged  In  the  bankrupt 
court  to  be  liabilities  of  the  corporation. 
It  may  well  he  that  the  plaintiff  might  have 
waived  Its  alleged  rights  against  the  de- 
fendants and  hare  proven  Its  claims  in  the 
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Imiikrnptcy  conrt  against  tbe  allseed  cor- 
poration. Bat  time  la  no  allegation  that  It 
did  so.  We  do  not  aee  bow  the  fact  that  the 
alleged  anporation  was  adjudged  a  bankrupt 
and  diachai^ed  from  ite  d6bts  could  aflteet 
the  liabilities  of  the  stockholders  as  part- 
ners or  as  IndWldualB.  Corey  t.  Perry,.  67 
Me.  140,  24  Am.  Rep.  15.  This  plea  is  in- 
tended to  be  one  of  res  judicata,  and  It  la 
eraential  In  such  a  plea  that  the  parties  must 
hSTV  appeared  In  the  same  capacity  In  the 
former  as  in  the  latter  snit.  24  Ency.  F1. 
■St  Pr.  734.  In  such  a  plea  there  must  be  (1) 
identity  In  the  thing  sued  for;  (2)  Identity 
-of  tbe  cause  of  action;  (3)  idenUty  of  per- 
sons and  parties  to  the  actkm ;  and  (4)  iden- 
tity of  tlie  quality  in  the  persons  for  or 
againat  whom  the  claim  Is  made.  Id.  p.  7T8; 
Yulee  T.  Ganora,  11  Fla.  0,  text  56.  Alao 
nee  M^innon  v.  Johnson,  S7  Fla.  120,  48 
South,  ma  Tbe  adjudication  by  the  bank- 
mptcy  conrt  established  tbe  status  of  the 
corporation  described  as  tbe  V.  A.  Fisher 
•Compai^  as  a  bankrupt,  with  all  the  legiti- 
mate conseqnenoes  flowing  frtwi  that  ad- 
judication ;  bnt  it  does  not  distinctly  appear 
from  the  plea  that  the  dalnn  sued  on  In 
the  instant  case  were  claims  against  the  cor- 
poration. 1  Bemington  tm  Bankruptcy,  H 
444-447;  Fowler  t.  Stebbins.  336  Fed.  365, 
«0  G.  C.  A.  200. 

We  n«t  consider  the  sixth  amended  plea 
filed  by  Mrs.  M.  B.  Bdwards,  alleging  that 
she  was  a  married  woman  when  the  notes 
nnd  debta  sued  on  were  executed  and  con- 
tracted, and  the  replication  thereto,  to  the 
elTect  that  after  the  death  of  her  husband 
slie  still  continued  to  be  a  member  of  the 
alleged  partnership  of  the  F.  A.  Fisher  Com- 
pany, which  was  in  poasesslon  of  a  part  of 
the  fertilisers  and  received  the  moneys  there- 
for in  tmst  for  the  plaintiff,  and  <thereby 
ratifled  and  confirmed  tbe  making  of  the 
notes  and  the  contracting  of  the  Indebted- 
ness, and  thereby  rendered  herself  liable 
therefor. 

This  court  has  been  committed  to  the  doc- 
trine that  a  married  woman's  note  is  void 
«ince  the  case  of  Hodges  r.  Price.  18  Fla. 
;U2.  and  has  also  been  committed  to  the  doc- 
trine that  a  married  woman  cannot  be  a 
member  ot  a  [lartnersfaip  since  the  case  of 
De  Granm  r.  Jones,  23  Fla.  83,  6  South.  025. 
We  know  of  no  constitutional  or  statutory 
changes  aifecting  these  decisions.  It  is  laid 
down  in  2  Page  on  Contracts,  |  031.  "that 
AS  a  married  woman's  contract  is  void,  and 
not  Toldable,  It  Is  taicapable  of  ratification 
by  any  agreement  or  conduct  after  tiie  wo- 
man acquires  the  power  to  make  contracts, 
whether  such  power  is  acquired  by  tbe  death 
of  the  husband,  or  by  her  obtaining  an  abso- 
lute divorce  from  him,  or  by  a  change  In 
the  law  giving  her  power  to  make  contracts, 
etc.  In  obiter  some  dissent  from  this  view 
may  be  found.   Under  some  statutes,  more- 


over, a  contract  of  a  married  woman  may 
be  voidable  only,  and  subject  to  ratification. 
Ratification  must  be  at  least  as  fbrmal,  even 
under  these  statutes,  as  an  original  contract. 
It  must  also  be  afllected  by  conduct  une- 
quivocally Intended  as  a  ratification,"  etc.  It 
seems  to  us  that  the  plea  of  Mrs.  Edwards, 
If  true,  was  sufflclent  to  protect  her  from 
any  judgmmt  in  this  case  imposing  person- 
al liability  upon  her,  and  that  the  replica- 
tion, under  the  authorities  cited,  set  up  no 
sufflci«it  reply  to  the  i>lea.  The  court,  there- 
fore, did  not  err  in  sustaining  the  demurrer 
to  this  replication. 

Several  other  questions  are  presented  by 
the  assignments  of  error,  bnt  it  seems  to  us 
that  they  depend  upon  those  which  we  have 
discussed..  It  seems  to  us  that  the  parties 
should  be  permitted  to  reform  the  pleadings 
in  this  case,  so  as  to  present  squarely  and 
directly  the  Issues,  first,  whether  the  notes 
and  d^t  sued  on  were  contracted  and  made 
by  the  F.  A.  Fisher  Company  as  a  corpora- 
tion; or,  second,  by  the  defendants  as  In- 
dividuals or  as  partners.  In  tbe  case  of 
Duke  V.  Taylor,  37  Fla.  64.  10  South.  172.  31 
L.  R.  A.  484,  53  Am.  St  Hep.  232,  this  court 
has  clearly  laid  down  the  law  relating  to  tbe 
conduct  of  business  In  this  state  by  a  for- 
eign corporation,  and  it  Is  nseless  to  repent 
here  what  Is  there  expressed.  So  far  as  we 
can  discover  from  the  facts  alleged  In  the 
pleadings.  It  was  not  possible  for  tbe  bank- 
ruptcy court  to  have  adjudicated  the  ques- 
tions involved  In  this  suit  The  facts  in  this 
case  are  unlike  those  In  Bluthenthal  v.  Jones, 
61  Fla.  306.  41  South.  533,  13  L.  R.  A.  (N. 
S.)  620,  120  Am.  St  Rep.  ISl,  In  which  no 
question  was  raised  as  to  the  character  in 
which  the  parties  dealt  with  each  other. 

The  judgqient  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  further 
proceedings. 

TAYLOR  and  PARKIIILTj.  JJ.,  concur. 

WHITFIELD.  C.  J.,  and  SHACKLBFORD 
and  COCKRELL,  JJ.,  concur  In  the  opinion. 


THOMPSON  V.  STATE. 

(Supreme  Court  of  Florida,  Division  A.  Oct 
12,  1000.) 

1.  BuRGLABT  fl  42*)— Evidence— Possession 
OF  Stolen  Pbopebtv. 

Where  it  ie  shown  that  a  building  has  been 
entered  and  property  stolen  therefrom,  and  soon 
thereafter  the  property  is  found  in  the  posses- 
Bion  of  the  person  charged  with  entering  the 
building  with  intent  to  steal,  such  possession, 
unexplained,  may  warrant  the  jur^  to  Infer 
sruilt  of  the  crime  of  enteriuK  tbe  building  with 
mtent  to  steal.  The  guilt  of  the  accused  does 
not  follow  as  a  presumption  or  conclusion  of  law 
from  the  unexplained  possession  of  uroperty  re- 
cently stolen ;  but  an  inference  of  guilt  as  a 
matter  of  fact  may  be  drawn  therefrom  by  the 
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jurr,  to  be  considered  by  them  In  eonnectira 

witD  the  other  evidence. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  §g  80,  104-107;  Pea  Dig.  S  42.*] 

2.  LaBCENY    (5    58*)  —  ClBCUMSTANTIAL  EVI- 
DENCE—IDENTITY  OF  Stolen  Money. 

The  identity  of  stolen  moDey  may  be  deter- 
mined by  the  jury  from  circumitantiai  evidence, 
[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  {  160;  Dec.  Dig.  {  58.*} 

3.  CBUfiNAi.  Law  (|  1169*)  — Appeal  — Snr- 
FiciENCT  OF  Evidence. 

Where  there  is  testimony  from  which  the 
jury  might  leeally  have  inferred  all  the  essential 
elements  of  the  crime  chained,  and  it  does  not 
appear  that  the  jury  were  mfiueDced  by  consid- 
erations other  than  the  evidence,  a  verdict  of 
guilty  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.^Cent  Dig.  ||  3074^^083;    De&  Dig.  S 

4.  Cbiuinal  Law  (|  1122^— AppXAXf— RBrua- 
AL  OP  Instruction. 

Where  the  bill  of  ezcepUona  shows  that  all 
the  diarges  given  by  the  court  to  the  jury  are 
not  brought  to  the  appellate  court,  a  mere  re- 
fusal to  give  a  requested  charge  will  not  be  held 
error,  aince,  even  if  the  requested  charge  is  cor- 
rect ID  terms,  a  charge  sufficiently  covering  the 
point  may  have  lieen  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2943;  Dec  Dig.  S  1122.*] 

5.  CRIMINAL  Law  (8  338*)— Evidence— Ad - 

UISSIBILITT. 

Any  legal  evidence  from  which  the  jury  may 
intimately  deduce  guilt  or  innocence  is  admis- 
sible, if,  wlien  taken  with  other  evidence  in  the 
case,  its  relevancy  appears. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  752-757,  787,  788,  801,  866; 
Dec.  Dig.  I  338.*"  .      .  r  . 

6.  LaBCBNY  (8  50*)-iEVIDENCE. 

Where  larceny  of  money  is  at  Issue,  evi- 
dence tending  to  show  that  the  defendant  had 
no  money  before  and  considerable  money  after 
the  larceny  is  admissible  to  be  considered  with 
other  circumstances  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  S  142;  Dec.  Dig.  8  50:*1 

7.  Labcent  (S  45*)— Evidence. 

Where  mon^  found  on  a  defendant  corre- 
sponds in  dMciiptlon  with  stolen  money,  the  dt- 
cumstances  may  be  relevant  in  an  issue  involv- 
ing larceny  of  the  money. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  88  135,  136;  Dec.  Dig.  {  45.*] 

8.  Cbiminal  Law  (8  956*)- New  TbiaIt-Af- 

plication. 

Applications  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  should  be  supported 
by  afiSdavits  setting  up  all  the  necessary  facts, 
as  required  by  repeated  decisions  of  this  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2373-2381;  Dec.  Dig.  | 
056.*] 

(Syllabus  by  the  Onirt) 

Error  to  Crlmloal  Coart  of  Record,  Dade 
County;  H.  F.  Atkinaon,  Judge. 

David  Ttaompaon  was  convicted  of  breaklt^ 
and  entering,  and  brlDgs  error.  AfBrraed. 

John  C.  Gramling,  for  plaintiff  In  error. 
Park  TrauiDMll,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  a  J.  The  plaintiff  In  error 
was  convicted  In  the  criminal  court  of  record 


for  Dade  county  of  the  crime  of  breaklug 
and  entering  a  store  bnlldlug  with  intent  to 
steal. 

On  writ  of  error  It  la  contended  that  tbfl 
verdict  ia  contrary  to  law  and  tlie  evidoace. 
There  1b  evidence  that  the  bulldliig  was  bro- 
ken and  entered,  and  that  the  day  after  thfr 
breaking  and  altering  the  accused  was  found 
In  poBSOBsiMi  of  money  that  vma  identified  aa 
the  mon^  stolen  from  the  house.  It  does 
not  appear  that  tbe  accused  gave  any  account 
of  his  possession  of  the  money  when  it  was 
found  In  his  purse  and  In  his  shoes,  and  bis 
account  gtvai  at  the  trial  appar»itly  did  not 
raise  in  tlte  minds  of  tbe  Jury  a  reasonable 
doubt  of  the  defendant's  guilt 

Where  It  is  shown  that  a  building  bas  been 
entered  and  property  stolen  tlwrtfrom,  and 
soon  tbo^fter  the  property  Is  found  In  the 
possession  of  the  person  cliarged  with  enter- 
ing the  bidldliv  with  •Intent  to  steal,  such 
possession,  unexplained,  may  warrant  the 
jury  to  infer  goMt  of  tbe  crime  of  enterfng 
tbe  buUdlng  with  Intent  to  steal.  The  guilt 
of  the  accused  does  not  follow  as  a  presump- 
tion or  conclusion  of  law  from  tbe  unexplain- 
ed possession  of  property  recently  stoloi; 
but  an  Inference  of  guilt  as  a  matter  of  fact 
may  lie  dravrn  therefrom  by  the  Jury,  to  be 
considered  by  them  In  connection  with  tbe 
other  evidence.  GolUer  r.  Stat^  fi5  Fla.  11. 
45  Sooth.  753;  Lamps  v.  State,  51  Fla.  B1,  40 
South.  180;  Roberson  t.  State,  40  Fla.  fiOO. 
24  South.  474;  Rimes  t.  State,  36  Fla.  90.  IS 
South.  114;  Leslie  v.  Stete,  85  Fla.  171,  17 
South.  555:  Tilly  T.  State,  21  Fla.  242.  See^ 
also,  State  v.  Brady,  121  Iowa.  501,  97  N.  W. 
62,  12  L.  R.  A.  (N.  8.)  199. 

The  identity  of  stolen  money  may  be  deter* 
mined  by  tbe  Jury  from  drcumstantial  evi- 
dence. McDonald  v.  State.  56  Fla.  74,  47 
South.  485. 

While  the  evidence  In  this  case  may  not  be 
regarded  as  concluslTe,  there  is  testimony 
from  which  the  Jury  might  have  inferred  all 
the  essential  elemrats  of  the  crime  alleged  In 
returning  a  verdict  of  guilty  against  the  ac- 
cused, and  as  !t  does  not  appear  that  the 
Jury  were  Influenced  by  considerations  other 
than  tbe  evidence  the  verdict  will  not  be  dis- 
turbed.  See  McDonald  v.  State,  supra. 

The  court  charged  the  Jury,  If  they  do  not 
believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  broke  and 
entered  the  storehouse  with  intent  to  commit 
a  felony,  to  find  the  defendant  not  guilty,  and 
refused  to  charge  at  defendant's  request 
that  the  Jury  must  believe  from  the  evidence 
to  a  moral  certainty  thai  tbe  defendant  broke 
and  entered  the  storehouse  before  they  can 
find  the  defendant  guilty. 

As  the  bill  of  exceptions  shows  all  the 
charges  given  by  the  trial  court  are  not 
brought  here,  tbe  mere  refusal  to  give  tbe 
requested  charge  cannot  be  held  to  be  error ; 
for  a  chai^  sufficiently  covering  the  point 
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mar  have  been  slven.  even  If  tbe  cbarge 
drat  qootod  above  is  not  snfflclent  of  Itself. 

A  wltneu  was  asked  if  he  knew  of  the  de- 
fendant's "general  financial  condition."  This 
qneatton  was  objected  to,  because  Irrelevant, 
becanae  defoidant  had  not  been  connected 
i^tb  the  crUne,  and  because  It  would  prej- 
udice the  jury.  The  objection  was  overruled, 
and  an  excqitlon  taken.  It  Is  urged  that  this 
]B  an  Irrelevant  inquiry  into  tbe  defendant's 
financial  condition,  to  bis  Injury.  Any  legal 
evidence  from  which  the  Jury  may  legitimate- 
ly deduce  innocence  or  guilt  Is  admissible,  If, 
when  taken  with  other  evidence  In  the  esse, 
Its  rdevancy  appears.  Bee  Milton  v.  State, 
40  Fta.  2S1,  24  South.  60;  Mobley  v.  State,  41 
Fla.  26  South.  732;  R^nolds  v.  Stat^  Si 
Fla.  409,  42  South.  878. 

Where  the  larceny  of  money  is  at  issue, 
evidence  tending  to  abow  that  the  defendant 
bad  no  money  before  a  larceny  and  consider- 
able money  after  la  admissible,  since  a  sod- 
doB  and  unexplained  poeeession  of  means 
about  the  time  the  larceny  was  committed 
has  llie  tendency  to  connect  the  defendant 
with  tbe  crime,  where  there  are  othee  cir- 
cumstances to  support  it.  See  ^rrin  v. 
State,  81  Wla.  185,  BO  N.  W.  516;  Common- 
wealtb  V.  Devaney,  182  Mass.  83,  64  N.  K. 
402;  Leonard  v.  State,  115  Ala.  80.  22  South. 
561;  2  Bisbop's  New  Crlm.  Froc.  p.  844;  18 
Am.  ft  Eng.  Bncy.  Law  (2d  Ed.)  495.  Where- 
tbe  money  found  on  the  d^endant  corresponds 
in  description  with  that  stolen,  the  circum- 
stance Is  clearly  relevant  1  Wigmore  on 
Evidence,  i  164..  The  defendant  was  entitled 
to  make  a  full  disdoanre  of  hts  financial  con- 
ation. See  Teeton  v.  State,  60  Fla.  ISS,  89 
Sontb.  787. 

Tbe  application  for  a  new  trial  on  the 
•ground  of  newly  dtsGovered  evidence  was  not 
supported  by  affidavits  setting  up  tbe  facts, 
required  by  repeated  dedslons.  See  Mitchell 
V.  State,  4S  Fla.  684. 31  South.  242;  Howard  v. 
State,  36  Fla.  21,  17  South.  84;  Williams 
V.  State.  53  Fla.  80,  48- South.  428. 

This  dlapoees  of  all  the  points  properly  pte- 
-sented. 

The  judgment  is  affirmed. 

SHACKLEFORD  and  COCKRELL.  JJ., 
<oncur. 

TAYLOR,  HOOKER,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


KINO  LUMBER  ft  MFG.  00.  v.  ATLANTIC 

COAST  LINE  R.  CO. 
<Supieme  Court  <rf  Florida,  Division  A.  Oct 
12, 1909.  On  Rdieariug,  Nov.  2, 1900.) 

1.  CoHsrrnmoiTAi,  Law  («$  87.  240,  206*)— 
Right  to  Acquibb  and  Pbotect  Pbopkbtt 
—Due  Pbocebs  of  Law— Equal  Pbotection 
OF  THE  Laws. 

The  conatltntlonal  right  of  "acquiring,  pM- 

semiBg,  and  protectmg  property"  la  not  in- 


fringed by  valid  goveramental  regulations  of 
tlie  use  of  property  employed  In  renderiDg  a 
public  service.  Nor  are  tbe  burdens  of  valid 
regiilations  that  affect  such  property  a  tailing 
or  depriving  of  property  without  due  process  of 
law,  or  a  denial  of  tbe  equal  protection  tS.  the 
laws. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  SS  156-171;  Dec  Dig.  SS 
87,  240,  296.*] 

2.  Carbiebs  (8  !•)— Regulation— PowBB  of 
Legislatube. 

The  Legislature  has  full  power  to  pass 
laws  regulatiDB  tbe  intrastate  business  of  com- 
mon carriers,  and,  when  statutes  providing  such 
regulations  do  not  violate  soma  provision  or 
principle  of  constitutional  law  governing  the 
subject,  the  legislative  will  as  expressed  la  a 
duly  enacted  statute  should  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §  2;   Dec  Dig.  9  1.*] 

3.  CONBTITUTMNAX,  LAW  (|  208*)— GLA88  LKO- 

IBLATIOR. 

The  rule  requiring  classifications  made  by 
statutes  to  be  reasonable  has  reference  to  thosa 
who  are  affected  by  a  reJrulation,  and  not  mere- 
ly to  the  subject  regulated. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  I  678;  Dec.  Dig.  {  200.*] 

4.  CoNSTiTUTiONAi.  Law  (S  209*)— Class  Leq- 

ISLATION. 

Where  a  regulation  affects  alike  all  sim- 
ilarly situated  with  reference  to  the  subject  reg- 
ulated, a  wide  discretion  is  accorded  to  the  Leg- 
islature in  selecting  subjects  for  regulation.  A 
subject  of  legislative  regulation  may  be  com- 
prehensive or  restrictive,  where  constitutional 
provisions  are  not  violated. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  %  678 ;  Dec.  Dig.  §  200,*] 

5.  CoNSTrrirriONAL  Law  {8j  87,  207,  241*)— 
CoMMEBCE  (S  61*)— Regulation  of  Gabbieb 

— ACQUIBINO  AND  PBOTECTINO  PbOPEBTT- 

Due  Pbocbss  of  Law— Equal  Pbotection 
OF  Laws— Intebstate  Regulation. 

Sections  2864,  2865,  2866,  Gen.  St.  190& 
regulating  the  transportation  by  a  carrier  of 
lumber  or  timber  on  "cars  belonging  to  sucb 
carrier,"  do  not  deny  to  the  carrier  the  con- 
stitutioual  right  of  "acquiring,  possessing,  and 
protecting  property,"  nor  do  they  amount  to  a 
taking  or  a  deprivation  of  property  without  due 
process  of  law,  do  not  appear  to  be  unreason- 
able and  arbitrary  In  tbe  clasiiificatlon  of  per- 
sons affected  by  the  regulation,  bo  as  to  deny 
to  tbe  carrier  tbe  equal  protection  of  tbe  laws, 
and  do  not  constitute  a  burden  upon  interstate 
commercs. 

[Bid.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  156-171,  700-701,  82.V 
«30,  835-846;  Dec.  Dig.  88  87,  297,  241;* 
Commerce.  Cent  Diff.  8S  81,  81,  80;  Dec.  Dig. 
8  6L*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  De  Soto  County; 
J.  B.  Wall,  Judge. 

Action  by  the  King  Lumber  ft  Manufac- 
turing Company  against  the  Atlantic  Coast 
Line  Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

W.  E.  Leltner,  for  plaintiff  in  error. 
Sparkman  ft  Carter*  for  defendant  in  w- 

ror. 
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-  WHITFIELD,  O.  J.  The  plalntlfl  in  error 
brougbt  an  action  against  tbe  Atlantic  Coast 
Line  Kallroad  Company  to  recover  tbe 
amounts  fixed  by  the  statute  for  the  failure 
of  the  railroad  company  to  equip  Its  flat 
cars  "with  all  proper  and  sufficient  stand- 
ards, supports,  stays,  strips,  railing  and  oth- 
er equipments  and  appliances  necessary  to 
hold  and  keep"  lumber  or  timber  being 
transported  firmly  In  place.  A  demurrer  to 
the  declaration  was  sustained,  and,  as  the 
plaintiff  declined  to  plead  further,  final 
judgment  was  entered  for  the  defendant. 
On  writ  of  error  the  order  sustaining  the  de- 
murrer to  the  declaration  and  giving  Judg- 
ment for  the  defendant  Is  urged  as  error. 

The  grounds  of  the  demurrer  to  the  dec- 
laration are  In  effect  tiiat  the  statute  de- 
nies to  the  defendant  the  rlgfit  of  "acquit^ 
ing,  possessing,  and  protecting  property," 
and  Is  a  taking  or  deprivation  of  the  de- 
fendant's property  without  due  process  of 
law ;  that  the  statute  Is  unreasonable  and 
arbitrary  in  Its  classification,  and  therefore 
denies  to  the  defendant_the  equal  protection 
of  tbe  laws;  that  the  statute  constitutes  a 
burden  upon  Interstate  commerce. 

The  statute,  first  enacted  In  1903,  now  ap- 
pears as  sections  28G4,  28G5,  and  2866  of  the 
General  Statutes  of  1906: 

"28C4.  Must  Provide  Flat  Cars  with  Suit- 
able Appliances  for  Hauling  Lumber,  etc.— 
It  shall  be  the  duty  of  every  railway  com- 
pany or  other  person  engaged  In  the  busi- 
ness of  carrying  for  hire  In  this  state  to 
efficiently  and  suitably  equip  and  supply 
every  and  all  fiat  cars  and  cars  belonging 
to  such  carrier,  and  which  may  be  furnish- 
ed on  which  to  load  any  cargo  of  lumber 
or  timber  with  all  proper  and  sufficient 
standards,  supports,  stays,  strips,  railing, 
and  other  equipments  and  appliances  neces- 
sary to  hold  and  keep  the  cargo  firmly  In 
place. 

"2865.  Appliances  Weighed  as  Part  of  Cars. 
—The  standards,  supports,  stays,  strips,  rail- 
ings, equipments,  appliances,  contrivances, 
etc.,  provided  for  In  the  preceding  section 
shall  constitute  and  be  held  and  considered 
part  and  parcel  of  said  cars  and  the  weight 
of  the  same  shall  be  added  to  the  weight  of 
the  car  and  shall  be  deducted  from  the 
weight  of  the  cargo  of  lumber  and  timber 
shipped,  BO  that  the  freight  charges  shall 
be  charged  by  the  carriers  only  on  the  cargo. 

"2866.  Penalty  for  Not  ProvldlDg  Appli- 
ances.— Whenever  any  such  carrier  shall  fall 
In  the  duty  Imposed  upon  It,  In  respect  of 
Its  said  cars  In  the  two  preceding  sections, 
and  the  unsupplled  standards,  supports, 
strips,  and  other  proper  equipments  shall  be 
provided  by  the  shipper.  It  shall  be  and  Is 
hereby  made  the  duty  of  such  carrier  own- 
ing car.  to  p^y  tbe  shipper  one  and  one-half 
dollars  for  each  and  every  car  to  which  It 
may  be  necessary  for  said  shipper  to  sup- 
ply or  provide  any  such  standard,  support, 
strips  or  other  equipments,  as  compensutloQ 


to  the  said  shipper  for  the  same,  payment 
of  which  said  sum  shall  be  made  by  said 
carrier  to  said  shipper  upon  demand  of 
said  shipper  made  upon  any  agent  of  said 
carrier,  and  said  shipper  shall  have  a  lien 
tberef or  on  said  car." 

The  constitutional  right  of  "acquiring, 
possessing,  and  protecting  property*'  is  not 
Infringed  by  valid  governmental  regula- 
tions of  the  use  of  property  employed  In 
rendering  a  public  service.  Nor  are  the  bur- 
dens of  valid  regulations  that  affect  such 
property  a  taking  or  depriving  of  property 
without  due  process  of  law,  or  a  denial  of 
the  equal  protection  of  the  laws.  State  v. 
Florida  East  Coast  Hallway.  57  Fla.  522,  49 
South.  43. 

Tbe  legislature  has  full  power  to  pass 
laws  regulating  the  intrastate  business  of 
common  carriers,  and,  when  statutes  pro- 
viding such  regu1atl(ms  do  not  violate  some 
provision  or  principle  of  constitutional  law 
governing  the  subject,  the  legislative  will 
as  expressed  In  a  duly  enacted  statute  should 
be  enforced. 

The  contention  is  that  a  failure  to  make 
the '  regulation  applicable  to  cars  not  owned 
by  the  carrier  renders  the  statute  unconstitu- 
tional, t>ecau8e  by  limiting  the  regulation  to- 
cars  owned  by  the  carrier  the  necessary 
classification  of  those  affected  by  the  reg- 
ulation Is  arbitrary,  and  operates  to  deny  to 
the  defendant  the  equal  protection  of  the 
laws,  in  violation  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
States.  The  operation  of  the  statute  upon 
the  subject  regulated  affects  alike  all  com- 
mon carriers  of  lumber  or  timber  by  the 
use  of  flat  cars.  There  Is  no  violation  of 
the  constitutional  provision  where  all  are 
similarly  affected  under  like  conditions.  The 
rule  requiring  classiflcatlons  made  by  stat- 
utes to  be  reasonable  has  reference  to  those 
who  are  affected  by  a  regulation,  and  not 
merely  to  tbe  subject  regulated.  In  thla 
case  the  regulation  affects  all  similarly  sit- 
uated with  reference  to  the  subject  regulat- 
ed, and  tbe  wide  discretion  accorded  to  the 
Legislature  In  selecting  subjects  for  regu- 
lation does  not  appear  to  have  been  abused. 
A  subject  of  legislative  regulation  may  be 
comprehensive  or  restricted,  where  consti- 
tutional provisions  are  not  violated. 

The  "penalty"  or  obligation  to  compensate 
may  be  avoided  by  observing  the  very  rea- 
sonable regulation.  It  does  not  appear  that 
tbe  penalty  or  obligation  is  excessive.  State 
V.  Atlantic  Coast  Line  B.  Co.,  56  Fia.  617, 
4?  South.  060;  Garrison  t.  Soutliera  By. 
Co.  (N.  C.)  64  S.  B  67a 

If  the  regulation  Is  Just  and  reasonable, 
the  railroad  company  cannot  be  heard  to 
question  the-  constitutionality  of  the  statute, 
because  the  regulation  and  the  penalty  pre- 
scribed for  Its  raforcement  .are  confined  to 
the  use  of  cars  owned  by  tbe  carrier,  as  dis- 
tingulaheil  from  the  use  of  cars  owned  by 
others,  but  operated  tqr  the  'defmdaut  cai^ 
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rier.  The  burden  of  regnlatltni  Imposed  upon 
tbe  carrier  ia  not  Increased,  but  Is  diminished, 
by  limiting  the  regulation  to  cars  owned  by 
the  carrier.  The  regulation  afltects  all  com- 
mon carriers  alike  with  refer«ice  to  tbe  sub- 
ject r^ulated,  to  wit,  transportation  of  lum- 
ber or  timber  on  flat  cars.  Seaboard  Air 
Une  Railway  t.  Simon,  56  Fla.  5^  47  South. 
lOOl.  The  defendant  cannot  claim  that  tbe 
act  Is  unconstitutional  as  to  It  on  tbe  ground 
that  the  protection  to  the  public  or  to  the 
shippers  of  lumber  is  not  complete,  because 
the  act  does  not  extend  to  cam  used  by  one 
carrier  and  owned  by  another.  Hxe  Legis- 
lature may  have  a  lawful  reason  for  con- 
fining tbe  relation  to  a  restricted  subject, 
and  a  wide  discretion  should  be  accorded  to 
the  Legislature  when  acting  within  Its  pow- 
ers. The  regulation  does  not  appear  to  be 
unreasonable  or  arbitrary  with  referfflice  to 
those  who  are  affected  by  It,  and  all  similar- 
ly situated  are  affected  alike  by  tbe  regula- 
tion. 

Whether  or  not  other  subjects  of  trans- 
portation are  regulated  is  Immaterial  In  con- 
sidering tbe  Talldliy  of  relations  of  par- 
ticular subjects.  The  ralidlty  of  one  legisla- 
tive regulation  Is  not  aflTected  by  the  mere 
failure  to  regulate  other  matters  within  the 
legislative  power.  The  choice  of  subjects  of 
regulation  is  for  the  Legislature  within  Its 
powers. 

The  declaration  q)eclflcaI1y  allies  that  tbe 
transportation  that  gave  rise  to  this  contro- 
versy was  between  points  within  1^  state. 
The  fact  that  the  railroad  company  was  al- 
so engi^ed  in  Interstate  commerce  does  not 
reltere  it  of  Its  duty  to  observe  all  valid  state 
regulations  as  to  Its  Intrastate  business.  It 
does  not  appear  that  the  transportation  in 
this  case  Imposed  any  harden  upon  Interstate 
commerce.  The  statute  undertakes  to  re- 
late only  Intrastate  business.  State  v.  Atlan- 
tic Coast  Line  Ry.  Co.,  S6  Fla.  617,  47  South. 
969.  See,  also,  7  Am.  ft  Sng.  Ann.  Cas.  6. 
for  extensive  note. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

SHACKLBrORD  and  COCKRELL.  JJ.. 
concur. 

TAYLOR.  HOCKER.  and  PARKHILL,  JJ., 
concur  In  the  opinion. 

On  Rehearing. 

wnjTFIEILD,  C.  J.  In  a  petition  for  re- 
hearing, It  is, suggested  that  the  court  failed 
to  notice  tiiat  ttie  statute  afFects  only  those 
.•arrlera  who  own  and  furnish  the  cars  used 
in  transporting  lumber  or  timber,  and  does 
not  aftect  carriers  who  do  not  own  tbe  cars 
used  by  them  in  transporting  lumb^  or  tlm- 
^r,  and  that  the  provision  of  the  statute 
■equlrlng  tbe  weight  of  tbe  standards,  eta, 
to  be  a  part  of  the  car  and  not  of  the  cargo 


ai^Ues  only  to  cars  owned  by  the  carrier, 
and  that  consequently  the  statute  Is  unc<m- 
stltutlonal,  because  it  unjustly  discriminates 
against  ourlras  who  own  the  cam  used  by 
them  In  transporting  lumber  or  timber,  end  In 
favor  of  those  who  use  cars  owned  by  other 
carriers. 

It  Is  true  the  statute  is  applicable  only  to- 
carrlera  who  use  "cam  belonging  to  such  car- 
rier" ;  but  the  regulation  Is  addressed  to  tite 
business  ot  carrlen  in  transporting  lumber 
or  timber  in  their  own  cars,  and  it  affects 
alike  all  carrlem  who  use  th^r  own  cam  in 
such  business.  The  Legislature  may  Impose 
lawful  and  reasonable  regulationB  upon  any 
portion  of  the  business  of  common  carriers 
that  does  not  arbitrarily  or  unreasonably 
discriminate  between  carrlem.  This  statute 
applies  alike  to  all  carrlem  who  use  their 
own  cam  In  transporting  lumber  or  timber 
within  this  state,  and  consequently  does  not 
discriminate  against  any  carrier  as  to  the' 
subject  regulated,  to  wit,  the  transportation 
of  lumber  or  timber  In  cam  owned  by  the 
carrier.  The  regulation  Uiat  the  weight  of 
the  standards,  supports,  etc.,  shall  be  re- 
garded as  a  part  of  the  weight  of  the  car, 
and  not  of  tbe  cargo,  applies  alike  to  all  car- 
rlem who  use  their  own  cam  In  transporting 
lumber  and  timber,  and  It  Is  Incidental  to 
the  main  purpose  of  the  act.  The  regulation 
Is  not  shown  to  be  unreasonable  or  arbitrary. 

Rehearing  d^ied. 

SHAGKLEFORD  and  COCKRELL,  JJ.^ 
concur. 

TATLOR,  HOCKER,  and  PARKHILL.  JJ.,. 
concur  in  the  opinion. 


STATE  ex  rel.  McKIXNON  v.  WOLFE,  Cir- 
cuit Judge. 

(Supreme  Court  of  Florida.   Oct.  19.  1909.) 

1.  MAiiDAinjB  <j|  151*)— Whek  Azxowed— De- 
fect OF  Parties. 

Where  it  appears  that  substantial  interests 
of  third  parties  not  before  the  court  are  involv- 
ed, mandamus  will  not  be  awarded. 

[Ed.  Note,— For  other  cases,  see  Mandamus. 
Cent.  Dig.  f  293 ;  Dec  Dig.  I  151.*] 

2.  MANHAinjs  ((  4*)  —  Comrra— Adequatk 
Remedy  bt  Appeai.. 

Mandamus  lies  to  compel  a  court  to  ex- 
ercise its  lawful  jurisdictioii,  when  it  refuses  to 
do  bo;  bnt  mandamuB  will  not  be  awarded  to 
correct  alleged  errors  in  rendering  a  judgment, 
where  there  is  an  adequate  remedy  by  writ  of 
error, 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  8  9;  Dac.  Dig.  §  4.*] 

(Syllabus  by  tbe  Court.) 

In  Banc.  Application  by  the  State,  on  the 
relation  of  D.  L.  McKinnon,  for  writ  of  man- 
damus, to  J.  E,  Wolfe,  Circuit  Judge.  Al- 
ternative writ  dismissed. 
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D.  Ii.  HcKinnon,  fn  pro.  per.  Liddon 
Carter,  for  reBpondent. 

PER  CURIAM.  Aq  altematlTe  writ  of 
maDdamas  was  Issued  In  this  caose,  requiring 
the  circuit  Judge  to  show  cause  vtxj  be 
does  uot  enter  a  Judgment  In  a  civil  action 
different  from  the  judgmwt  actually  entered. 

A  motion  Is  made  to  quash  the  alternative 
writ  upon  the  ground  that  the  Judgment  de- 
feni^nt  la  not  a  party  to  this  proceeding. 

Where  it  appears  that  Bubatantlal  inter- 
ests of  third  parties  not  before  the  court 
are  Involved,  mandamus  will  not  be  awarded. 
See  State  ex  reL  t.  Trustees  I.  I.  Fund,  20 
Fla.  402;  State  ex  rel.  Sunday  t.  Richards, 
CO  Fla.  281,  89  South.  162. 

Mandamus  lies  to  compel  a  court  to  ex- 
ercise its  lawful  Jurisdiction,  when  It  re- 
fuses to  do  so;  tint  mandamus  will  not  be 
awarded  to  correct  alleged  errors  la  render- 
ing a  Judgment,  where  tbete  Is  an  adequate 
remedy  by  writ  of  error.  See  State  ex  rel. 
Ifatheson  t.  King,  32  Fla.  416,  13  South. 
881;  State  ex  rel.  Hart  v.  Call,  41  Fla.  442, 
26  South.  1014.  79  Am.  St  Rep.  18a 

Upon  consideration  It  appears  to  the  court 
that  the  party  against  whom  the  judg- 
ment is  asked  Is  not  before  this  court,  and 
that  an  appropriate  remedy  may  be  afford- 
ed all  parties  by  writ  of  error  to  the  Judg- 
ment complained  of.  Therefore  mandamus 
should  not  be  awarded. 

An  order  will  be  entered  dismissing  the 
alternative  writ  of  mandamus  Issued  here- 
in.  All  concur. 


(124  La.) 
No.  17,420. 

PETIT  ANSB  COTEAU  DRAINAGE  DIST. 

V.  IBERIA  &  V.  R.  GO. 
{Supreme  Court  of  Louisiana.   June  30,  1909. 
Rehearing  Denied  Oct.  18,  1909.) 

1.  Watbbs  and  Watkb  Coubbes  a  51*)— 
Obstruction— Natobal  Drains. 

It  hafl  always  been  recognized  by  our  law 
and  juriaprudence  that  the  alluvial  soil  of  this 
state  can  no  more  be  cultivated,  or  kept  in  habit- 
able condition,  without  frequent  open  drains, 
tbsD  it  can  be  traversed  without  roade,  and  the 
prohibition  against  the  obBtniction  o£  the  na- 
tural drains  is,  and  has  always  been,  part  of 
the.  law,  to  be  read  into  every  title  by  which  land 
is  held.  When,  therefore,  defendant  (railroad 
company)  acquired  its  riffht  of  way,  crossing  all 
the  natural  drains  in  the  western  part  of  the 
parish  of  Iberia,  leading  to  Vermilion  Bay  on 
the  south,  It  did  so  sub  modo;  the  condition 
beiog  that  It  would  not  obstruct  the  natural 
drains. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  42,  43;  Dec.  Dig. 
■I  51.*1 

2.  Drains  (|  18*)~Natubal  Drains— Police 

POWEB. 

The  opening,  maintenance,  and  control  of 
natural  drains  Is  within  the  police  power  of  the 
state,  and  such  power  is  conferred  by  Act  No. 
15«.  p.  293,  of  1902j  and  Act  Xo.  01,  p.  142.  of 
1904,  and  other  legialation,  upon  the  boards  of 


commlsslonen  of  the  drainage  districts  estab^ 
lished  in  confotmitj  with  tneae  laws.  Such 
boards  are  autboiiied  to  enter  upon  lands  through 
which  natural  drains  pass  for  the  purpose  of 
doing  the  work  necessary  to  render,  and  keep, 
them  efficient,  and,  after  reasonable  demand  for 
the  removal  of  obstmctfona  thereto,  and  the 
failure  of  the  party  responsible  (or  the  same  to 
move  them,  may  cause  them  to  be  removed. 
They  may  also  enlarge  such  drains  to  meet  the 
requirements  of  the  systems  of  drainage  pro- 
posed and  in  course  of  construction  by  them. 
Where,  however,  new  drains  are  to  be  cat,  they 
must  expropriate,  and  pay  for,  the  property  re- 
quired for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Dmin&  Cent 
Dig.  {  11 ;  Dec.  Dig.  {  18.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Nineteenth  Judicial  District 
Court,  Parish  of  Iberia ;  James  Simon,  Jodg& 

Action  by  the  Petit  Anse  Coteau  Drainage 
District  against  tbe  Iberia  &  Vermilion  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

The  following  is  the  plat  referred  to  in  the 
opinion: 


''SKETCH." 


Weeks  &  Weeks,  Denegre  &  Blair,  and  D. 
Coffery,  for  appellant  Burke  &  Burke,  for 
appellee. 
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Statement  of  ttie  Oaaa 

MONROE.  J.  Plaintiff  Is  a  public  corpora- 
tion, and  waa  created  for  tbe  purpose  of 
draining  tbe  district  (wbose  name  It  bears) 
lying  in  tbe  westeni  part,  and  ^tending 
from  tbe  nortbem  bonndary  of,  tbe  parish  of 
Iberia  to  Vermilion  Bay,  Into  wblcb  it  drains. 
The,  district  ts  toarersed  from  west  to  east 
by  defendant's  railroad,  and  there  Is  a  wa- 
tershed of  some  25,000  or  80,000  acres  of 
land  to  tbe  north  of  the  railroad,  which 
moat  drain  under,  om,  or  throi^ch  the  right 
of  way.  The  main  natural  drain  Is  Bayou 
Petit  Anse,  which  enters  tbe  district  from 
the  perish  of  lAfayette  on  tbe  north,  and 
flows  In  a  general  southwesterly  direction. 
Uore  than  100  years  ago  the  greater  pro- 
portion of  the  waters  of  the  bayou  were  de- 
flected at  a  point,  as  wcr  take  It,  a  little 
■bore  that  at  which  tbe  railroad  now  crosses 
Into  a  local  drain,  known  since  tben  as  Oou- 
Ife  Hayea,  and  from  a  period  beymd  tbe 
memory  of  man  Coulee  Hayea  has  been  tbe 
main  channel  of  the  bayon  from  the  point 
mentioned  down  to  the  Salt  Uine  Canal 
(originally  constructed  by  the  Spanish  com- 
mandante),  which  carries  its  waters  IntoTer- 
mlUoo  Bay.  In  periods  of  high  water,  how- 
ever, the  entire  "platin"  (or  low  grom^)  be- 
tween the  tMiyoa  and  the  coulte  (say  1,000  or 
1.200  feet  in  width  at  the  railroad  crossing 
senres  an  a  drain,  tboi^b  we  Infer  that  since 
tb»  bnilding  of  the  railroad  (16  years  ago) 
some  filling  has  been  done  which  may  sep- 
arate the  two  streams  at  tbe  crossing  eron 
In  high  water.  The  railroad  company  has 
a  brtd^  (as  It  is  called,  though  It  appears 
to  US  to  be  merely  a  trestle)  known  as  "8  A," 
34S  feet  long,  ame  the  coulee,  and  another, 
known  as  "8  B.*'  150  feet  long,  over  the 
bayon.  The  situation,  so  far  as  It  need 
be  shown  for  tbe  purposes  of  this  eas^ 
Is  roughly  r^tresented  by  the  mbjolned 
*^ket<4i,"  which,  making  no  pretensions  to 
absolute  accuracy,  has  been  pr^ared  from  a 
number  of  sketches  offered  In  evidence,  no 
two  of  which  are  alti^ther  alike.  In  ac- 
cordance with  a  scheme  of  drainage  i«o- 
poaed  plaintiff  and  approved  by  the  board 
of  state  engineers,  and  which  contonplates 
Uie  <4>enlng.  and  incidentally,  perhaps,  the 
widening,  deqienlng,  and  straiflChtenlng,  of 
ttie  natural  drains,  plaintiff  started  its 
dredge  boat  into  OouUe  Hayea  from  tbe 
Salt  Mbae  Canal  and  worked  up  stream  until 
it  reached  defendant's  bridge  "8  A."  which 
obstructed  the  further  passage  of  tbe  boat. 
Defendant  waa  thereiqwn  appealed  to,  and, 
tbrough  Ita  r^resentatlve^  expressed  itself. 
In  drll  terms,  as  being  wlllii^  to  fadlltate 
tte  work.  It,  however,  did  nothing,  save 
to  carry  on  negotiations  and  corr«vondence, 
which  lasted  several  months,  durl^  which 
time,  or  part  of  which  time  plaintiff's  con- 
tractor was  delayed  and  tbe  dredge  boat  was 
k^  Idle  below  the  bridge.  Plaintiff's  oigi- 
neer  suggested  that  the  most  feasible,  if  not 
the  only,  thing  to  be  done  waa  to  open  the 
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bridge  and  let  the  boat  go  through,  and  no 
better  or  other  plan  was  suggested  by  de- 
fendant; tbe  only  question  upon  wblcb  the 
parties  were  really  unable  to  agree  being 
wbo  should  bear  the  expense  of  removing 
and  restoring  so  much  of  the  bridge  (or 
trestle)  as  It  might  be  necessary  to  remove 
for  the  passage  of  tbe  boat.  Plaintiff  finally 
offered  to  make  a  deposit  of  12,^500  (which 
appears  to  hare  been  sufBcIent)  by  way  of 
security,  and  leave  the  question  of  liability 
to  be  settled  by  the  courts,  bat  defendant  for 
some  reason  not  explained  would  not  accept 
tbe  offer.  There  was,  tben,  some  talk  of 
plaintllTB  forcing  a  paasage,  and  defendant 
obtained  a  writ  of  injunction  restraining  It 
from  disturbing  the  bridge  over  Bayou  Petit 
Anse.  Plaintiff  was  not  Interested,  however, 
In  the  bridge  (S  B)  over  Bayou  Petit  Anse 
proper,  but  was  obstructed  by  the  bridge  (S 
A)  over  Coulee  Hayes,  and  It  also  went  In- 
to court,  and,  alleging,  the  obstruction  (though 
it,  like  defendant,  designated  the  bridge  over 
Bayou  Petit  Anse  as  the  one  in  which  It  was 
Interested),  obtained  ex  parte  an  Injunction 
enjoining  and  commanding  defendant  to  "de- 
sist and  abstain  from  opposing,  obstrnctlng, 
impeding,  or  interfering  with  the  work  of 
dredging  la  Bayon  Petit  Anse,  herein  above 
described,  and.  In  default  of  defnidant's  re- 
moving the  crossing  within  24  hours,"  direct- 
ing  tha't  It  be  removed  by  the  sheriff. 

It  may  be  here  stated  that  the  petition 
further  allies  as  follows;  . 

"Your  petitioners  further  show  that  at  this 
time  it  is  simply  .their  desire  to  cross  the  said 
railroad  track  with  the  dredge  boat  in  order  to 
continue  their  work  of  dredging,  but  tbe;  re- 
serve their  right  to  compel  and  to  force  the 
said  railroad  company  hereafter  to  span  the  said 
Bayon  Petit  Anse  with  a  railroad  bridge  which 
will  meet  the  requirements  Qf  the  iKiard,  and 
not  interfere  with  the  drainage  of  the  die* 
trict" 

—and  the  right  of  plaintiff  to  claim  dam- 
ages was  reserved. 

When  defendant  learned  of  tbe  Issuance 
of  the  writ  so  obtained.  It  appealed  to  this 
court  for  a  writ  of  prohibition,  and  a  rule 
nisi  was  Issued  with  tbe  usual  restraining 
order,  but>  before  the  papers  could  be  served, 
the  delay  allowed  by  the  district  court  bad 
expired  and  the  trestle  (8  A,  over  Coulfie 
Hayes)  had  heea  in  part  removed,  and  the 
dredge  boat  bad  passed.  This  court,  bow- 
ever,  proceeded  to  cimslder  the  case  as  pre- 
sented by  the  petition  of  defendant  and  tbe 
returns,  and  rendered  Judgment,  prohibiting 
further  action  under  the  mandatory  injunc- 
tion (obtained  by  plaintiff)  until  defendant 
should  have  been  beard.  Board  v.  Ballroad 
Company,  117  La.  040,  4S  South.  488.  There- 
after defendant  appeared  in  the  district 
court,  and  made  answer,  In  substance,  as 
follows: 

It  allies  that  its  road  Is  built  upon  land 
owned  by  It,  indndlng  the  beds  of  Bayon  Pe- 
tit Anse  and  Coulte  Hayes^  It  denies  that 
plaintiff  has  acquired  any  rights  over  the 
same^  and  admits  "positively  refusing  to  at 
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low  any  dredge  boat  to  pass  tbrongh  said 
property,  or  to  allow  other  entry  thereon." 
It  alleges  that  plaintiff,  under  color  of  the 
mandatory  injunction,  caused  the  bridge  over 
Coulfie  Hayes  to  be  destroyed,  and,  further 
trespassing,  caused  its  contractor  to  dredge 
a  canal  through  defendant's  right  of  way  to 
a  depth  below  tide  level  and  to  a  width  ex- 
ceeding that  of  the  coulee. 

"Defendaot  admits  that  said  Bayou  Petit 
Anse.  which  ts  some  distance  west  of  said 
Cotilte  Hayes  bridge  and  said  canal.  Is  the  nat- 
aial  drain  of  the  lands  of  the  Petit  Anse  Cotean 
drainage  district,  bat  shows:  That  plaiatiff  ia 
□ow  purposely  making  said  canal- a  substitute 
therefor,  and  is  making  said  cana]  the  main 
drain  of  the  lands  of  said  drainage  district. 
That  above  respondent's  said  land  and  railroad 
plaintiff  is  intentionally  directing  al]  the  wa- 
ters of  the  said  bayou  and  of  said  land  into 
said  canal,  and  is  thus  changing  their  nataral 
course,  and  ia  artificially  causing  same  to  flow 
upon,  and  over,  respondent's  land  at  said  Coul^ 
Hayes  bridge.  That  plaintiff  is  draining,  or 
about  to  drain,  into  aaid  canal,  above  said 
bridge,  by  cutting  through  watersheds,  lands 
which  naturally  drain  in  wholly  different  df- 
rections.  That  in  these  and  other  ways  plain- 
tiff is  both  imposing  new  burdens  on  respond- 
ent's said  land  at  Ck}ulfe  Hayes  bridge,  and  is 
rendering  more  bnidensome  an^  natural  servi- 
tude of  drain  which  may  be  owing  by  said  land, 
though  none  is  admitted  to  be  due." 

Defendant  denies  that  the  acts  and  claims 
of  plaintiff  are  authorized  by  Act  Xo.  259 
of  1893  (meaning  No.  169,  p.  293,  of  1902), 
and  alleges  that,  If  it  be  otherwise  held,  said 
act  contravenes  articles  2  and  1G7  of  the 
state  Constitution  and  the  fourteenth  amend- 
ment of  the  Ck>nstltutioii  of  the  United  States. 
It  denies  that  plaintiff  has  any  right  to  en- 
ter upon  its  land,  and  alleges  that,  in  any 
event.  It  could  do  so  only  after  expropria- 
tion by  Judicial  proceedings  and  compensa- 
tion first  made ;  denies  that  the  canal  through 
and  above  Its  lands  was  cut  along  any  chan- 
nel selected  by  the  drainage  district  and  ap- 
proved by  the  board  of  state  engineers,  and 
denies  that  It  is  a  public  drainage  canal,  or 
that  plaintiff  has  control  of  it;  and  It  al- 
leges that  the  acts  complained  of  have  caused 
it  great  loss  and  injury,  for  which  it  reserves 
the  right  to  claim  damages. 

"Wherefore  respondent  prays  that  plaintiff's 
demand  be  rejected,  and  that,  in  so  far  as  it 
may  be  necessary,  in  view  of  the  decree  of  the 
Supreme  Oourt,  mating  i>eremptory  said  writs 
of  certiorari  and  prohibition,  the  said  writ  of 
mandatory  injunction  herein  issued  be  decreed 
to  have  issued  illegally  and  without  due  process 
of  law.  and  be  set  aside  and  dissolved ;  also, 
that  there  be  judsment  recognizing  the  land 
forming  respondent  b  right  of  way  at  said  Cou- 
lee Hayes  bridtre  to  belong  In  full  ownership 
to  this  respondent,  and  decreeing  that  said 
plaintiff  corporation  ia  without  right  to  enter 
upon  defendant's  said  property  or  exercise  any 
functions  thereon;  further,  that  respondent  have 
judfonent  decreeing  illegal  and  tortious  all  of 
said  acts  of  plain  tifC,  including  Its  entries 
through  said  sheriff,  as  well  as  through  its 
agents,  and  said  dredging  on  the  said  property 
of  respondent,  the  destruction  of  said  bridge  and 
other  property,  the  creating  of  burdens  thereon, 
as  well  as  the  increasing  the  burden  of  any 
servitude  which  may  have  previously  been  due 
by  said  land,  though  none  such  is  admitted; 
further,  that  then  be  judgment  requiring  the 


said  plaintiff  within  a  delay  not  exceeding  30 
days  from  the  date  of  the  judgment  herein  to 
renll  the  said  excavation,  dredged  by  it  through 
defendant's  land  at  Coulte  Hayes,  in  such  mau- 
ner  and  to  such  extent  as  to  restore  said  Cou]6e 
Hayes,  through  respondent's  land,  to  a  width 
and  depth  not  less  than  it  properly  had  prior  to 
the  said  excavation  and  wrongful  acts,  and  re- 
quiring plaintiff  within  SO  days  from  date  of 
said  judgment  to  dam  and  obstruct  said  cpnal 
above  respondent's  said  land  at  Coul^  Hayes 
bridge ;  and  that  in  the  event  of  plaintiffs  not 
complying  with  the  requirements  as  above 
prayed,  or  with  the  regnirements  of  whatever 
judgment  may  be  rendered  against  it  within  said 
time,  then  that  this  respondent  shall  be  author- 
ized by  said  judgment  to  refill  said  excavation, 
after  said  time  shall  have  elapsed,  to  said  ex- 
tent and  to  cause  said  works  to  he  constructed 
and  to  protect  the  property  from  said  increased 
flow  of  waters,  and  to  recover  from  plaintiff  and 
the  surety  on  the  injunction  bond  herein  given, 
all  expenses  thus  incurred." 

Upon  the  trial  In  the  district  court  It  was 
shown  that  the  original  channel  of  Bayou 
Petit  Anse  is  obstructed  by  the  piles,  which 
suppc-t  defendant's  trestle,  and  by  allt  and 
d&brls,  w'hich  has  lodged  against  them,  and 
that  for  a  mile  or  more  below  the  trestle,  nu- 
til  It  almost  loses  itself  in  the  swamp,  it  Is 
exceedingly  tortious  and  Is  obstructed  by 
growing  trees,  fallen  timber,  silt,  etc.,  the 
evidence  satisfying  ua  that  the  main  channel 
through  Coulee  Hayes  (which  Is  also  called 
Bayou  Petit  Anse)  was  wisely  selected  for 
plaintiff's  purposes.  It  was  shown  that  Con- 
ine Hayes  required  dredging;  that  It  was 
necessary,  in  the  doing  of  that  work,  that 
plaintiff's  dredge  boat  should  pass  defend- 
ant's bridge  "8  A" ;  and  that  the  method  pro- 
posed and  adopted  for  the  passage  of  the 
boat  was  the  most  feasible  and  subjected  de- 
fendant to  as  little  Inconvenience  as  any  that 
conld  have  been  adopted.  It  was  shown  that 
the  coulfe  was  obstructed  by  the  piles  which 
supported  the  bridge  and  by  other  plies  wlilcb 
had  supported  a  pre-existing  bridge,  anci 
which  had  been  sawed  off  beneath  the  sur- 
face of  the  water ;  that  It  was  dredged  to  a 
somewhat  greater  depth  and  width  beneath 
the  bridge  and  across  defendant's  right  of 
way  than  existed  prior  to  the  dredging;  and 
that,  after  passing  the  right  of  way  going 
north,  plaintiff.  Instead  of  following  the  cou- 
lee Into  the  bayou,  and  then  around  tbs  are 
to  the  point,  G  (as  Indicated  by  the  ake^), 
cut  a  channel  (or  canal)  along  the  chord  of 
the  drcle.  thus  making  its  drain  stral^hter 
and  necessarily  shorter.  The  evldoice  foils 
to  show  that,  as  a  consequence  of  the  work 
thus  done  any  more  or  xttbee  water  will  be 
attracted  toto  the  coulfie,  at  the  railroad 
crossing  than  would  naturally  flow  there 
without  such  work,  the  moat  that  can  be  said 
upon  the  subject  being  that,  by  reason  of  lt» 
increased  capacity,  the  conl€e  will  hold  and 
carry  off  more  wilUx  at  one  time  than  It  did 
before,  that  the  drainage  will  thertfore  be 
more  rapid,  and  hence  more  effective,  and 
that  the  tendency  In  high  water  to  an  over- 
flow of  the  entire  "platln"  lying  between  the 
coulte  and  the  bayou  will  be  reduced  Bayon 
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PeHt  Anse  and  COuiee  Hayes  are  not  navl- 
Kable  streams,  and  titles  to  land  In  that  vi- 
cinity ignore  the  coulee  and  refer  to  tbe 
bayon  as  a  boondary.  We  take  It  tbat  de- 
fendant Is  the  owner  of  the  soil  constltntinK 
tlie  beds  of  both  streams,  subject,  howerar* 
to  snch  cMiditl(ni8  as  the  law  imposes  witti 
respect  to  the  servitude  of  drain  and  to  such 
authority  as  is  l^Uy  vested  In  the  police 
Jury  or  the  board  of  commissioners  of  the 
drainage  district. 

There  was  Judgment  in  the  district  court 
In  favor  of  plaintiff  maintaining  its  injunc- 
tion, and  defendant  has  appealed. 

Opinion. 

Prior  to  1888  tbe  state  of  Louisiana  had 
paid  but  little  attention  to  what  may  be  call- 
ed public  drainage  (as  cbntradlstingulBhed 
from  such  dnUnage  as  affected  only  the  in- 
terests of  particular  individually.  The  Revis- 
ed Civil  Code  contained  certain  articles  <now 
article  000  et  seq.)  under  the  subtitle,  **0f 
servitudes  wblch  origlDate  from  the  natural 
situation  of  places"  and  others  (now  article 
772  ct  seq.),  under  the  title,  "Of  conventional, 
or  voluntary,  servitudes,"  and  tbe  snbtltlie, 
"Of  the  rights  of  the  proprietor  of  the  estate 
to  which  the  servitude  Is  du&"  Article  «60 
provides  Uiat  the  **eatate  situated  below"  is 
bound  to  receive  the  waters  which  run  nat- 
urally from  the  estate  above,  provided  the 
Industry  of  man  has  not  been  used  to  create 
the  servitude ;  that  Qie  proprietor  of  the  low- 
er estate  shall  do  nothing  to  prevent  this 
running  of  tbe  wat»,  and  that  the  proprietor 
of  tbe  upper  estate  ahall  do  nothing  whereby 
tbe  natural  servitude  due  by  the  lower  estate 
stanll  be  r«idered  more  burdensome.  Articles 
772,  773,  and  774  provide  that  he  to  whom 
the  (conventional)  servitude  Is  due  shall  have 
the  rl^ht  to  make  the  necessary  works  for  Its 
preservation,  and  tiiat  he  may  go  on  the  d^t- 
or  estate  and  construct  or  repair  snch  works 
At  bis  own  expense.  And  there  are  some  oth- 
er provlslcms  under  both  the  titles  moktloned 
which  need  not  be  more  particularly  refers 
red  to. 

The  only  other  legislation  upon  the  subject 
was  an  act  of  1813  (now  contained  In  the 
Revised  Statutes  as  section  2743),  which  con- 
fers upon  the  police  Juries  the  power  "to 
cause  to  be  opened.  In  any  town,  suburb,  or 
other  place,  divided  Into  house  lots,  or,  wben 
a  point  of  land,  on  the  Mississippi  river  or 
other  water  course,  shall  be  divided  among 
several  proprietors,  such  ancient  natural, 
drains  as  have  been  obstructed  by  the  own- 
ers of  the  adjacent  lands,  and  to  prescribe 
the  mode  to  be  observed  In  that  respect"  (tbe 
right  being  saved  by  an  act  of  1814  to  tbe 
proprietors  to  make  their  complaints,  if  any 
they  should  have),  and  an  act  of  1S58  (now 
contained  In  the  Revised  Statutes  as  section 
2730ii,  which  confers  upon  the  police  juries" 
the  power  "to  pass  all  such  ordinances  as 
they  may  deem  necessary,  relative  to  roads, 
bridges  and  ditches,  and  to  Impose  such  fines 


and  penalties  to  enforce  the  same,  as  they 
may  think  proper."  The  Interpretation  of 
artlde  660  has  been  broadened  as  compared 
to  that  originally  placed  on  it,  and,  by  the 
more  recent  decisions  of  this  court,  it  has 
berai  held  that  the  owner  of  the  estate  to 
which  the  servitude  is  due  Is  not  prevented 
from  clearing  his  land  and  fitting  it  for  cul- 
tivation by  digging  proper  ditches  and  canals, 
whereby  the  running  waters  may  be  concen- 
trated and  their  fiow  Increased  beyond  the 
slow  movement  by  wfaidi  they  would  ulti- 
mately reach  the  same  destlnatltm.  Sowers 
&  Jamison  v.  Stdff  et  al.,  15  La.  Ann.  300; 
Ouesnatd  v.  Executor  ct  Bird,  83  La.  Ann. 
706;  Ludellng  v.  Stubbs,  84  Id.  Ann.  0^ 
Upon  the  other  hand,  it  has  been  held  that 
article  772  et  seq.  apply  only  to  conventional 
Bwvitudes,  and  that  the  owner  of  the  upp^ 
estate,  claiming  under  article  600,  **is  not  en<- 
titled  to  enter,  at  pleasure,  on  the  contiguous 
tract,  without  the  consent  of  Ite  owner,  when- 
ever it  may  be  necessary  to  remove  any  ob- 
struction to  the  enjoyment  of  the  servltod^ 
nor,  can  he  widen  the  drain  by  which  the 
waters  are  carried  off." 

The  case  from  the  syllabus  of  which  the 
foregoing  excerpt  is  taken  was  decided  In 
1818,  and  the  court  proceeded  to  say  (quoting 
from  the  opinion): 

"This  improvement  [the  widening  of  the  drain] 
I£  necessary,  can  alone  be  made  by  the  police 
jury  upon  an  adequate  compensation  to  the  de- 
fendant for  tbe  damage  he  may  sustain  there- 
by,"   Landry  et  al.  v.  McGall,  8  La.  Aon.  134. 

There  was  at  that  time  no  law  under  which 
the  police  Jury  could  have  token  the  action 
suggested,  th^r  power,  with  respect  to  drain- 
age, being  confined  to  the  opening  of  andent 
drains  on  prq^erty  divided  into  house  lots 
and  upon  polute  of  land  on  the  Mississippi 
and  other  streams  and  to  drainage  Immedi- 
ately affecting  the  public  roads,  etc.,  under 
their  control.  Parish  of  Concordia  v.  Rail- 
road Co.,  44  La.  Ann.  613,  10  South.  809.  In 
so  far.  however,  as  that  power  went.  It  has 
been  recognized  as  what  Is  called  a  "police 
power."  Thus  in  May  v.  Ransom.  5  La.  Ann. 
425,  after  referring  to  the  difficulty  oicoun- 
tered  in  construing  Rev.  Civ.  Code,  |  000,  this 
court  said: 

"To  obviate  this  difficulty,  tbe  Code  of  France 
provides  that  courts  of  Justice  are  to  decide 
in  such  manner  as  to  reconcile  the  respect  due  to 
property  with  tbe  interest  of  agriculture.  This 
discretion  is  not  expressly  given  to  us.  But 
more  ample  and  beneficent  powers  on  this  sub- 
ject have  been  vested  elsewhere  by  tbe  Legisla- 
ture." 

And,  the  case  being  one  concerning  ancient 
drains  upon  a  point  on  the  Mississippi  river, 
the  opinion  proceeds  to  call  attention  to 
powers  with  respect  thereto  conferred  by  the 
aqt  of  1813  on  the  police  Juries.  And  so  in 
Walsh  V.  Arnous,  6  La.  Ann.  98,  it  was  said: 

"In  dismissing  the  petition,  we  again  repeat 
what  we  stated  in  Ransom's  Case,  that  ample 
powers  to  settle  this  controversy  to  the  advan- 
tage of  both  parties  are  vested  in  the  police 
jury  by  the  act  of  1813.   •   •   *   police  ju- 
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ries  have  the  ezcluslre  right  ander  the  law  to 
determine  bow  lands  situated  within  the  points 
OD  the  Mississippi  river  ehail  be  drained,  with- 
out regard  to  tneir  relative  positions,  as  su- 
perior or  inferior  estates,  and  to  apportioB 
among  the  Bevenl  proprietors  the  cost  of  th« 
drainage." 

In  1B88  "Ransom's'*  (or  "RanconV)  Caae 
was  again  referred  to  In  a  controTersy  be- 
tween the  Buccessors  In  title  of  the  parties 

to  that  litigation,  as  follows,  to  wit: 

"This  question  of  drainage  has  been  a  mooted 
one  l>etween  the  proprietors  of  Glendale  and 
Gold  Mine  plantations  for  a  great  many  years, 
and  in  1850  *  *  *  there  was  a  litigation  be- 
tween 'TbomaB  May  and  Norbet  Rancon,  the  ob- 
ject of  which  was  to  coerce  the  drainage  of  Bon- 
net Carre  point  and  Gold  Mine  over  Gleodale. 

*  *  *  As  a  means  of  solving  the  difficulty 
presented  the  court  tooli  occasion  to  recommend 
the  parties  to  seek  relief  under  the  act  of  March 
2f5,  1813.  •  •  *  That  decision  was  rendered 
in  1850,  and  It  was  in  pursuance  of  the  recom* 
mendaCion  by  the  court  that  the  police  jury  or- 
dained and  eatabli^ed  company  canal.  •  «  « 
In  AveiT  V.  Police  Jury  of  Iberrille,  12  La. 
Ann.  OM,  the  court  upheld  the  constitationality 
of  the  act  of  1813.  *  *  •  There  was  a  clause 
in  the  act  of  March  3,  1814,  which  is  explana- 
tory of  section  6  of  the  act  of  1813,  saving  to 
persons  aggrieved  the  right  of  complaining  of 
the  making  or  opening  of  such  natural  drains 
when  ♦  *  •  hurtful  to  them  before  any  court 
of  competent  jurisdiction  as  in  case  of  a  com- 
mon civil  action.  •  •  •  The  judge  a  quo  held 
'that,  tfae  servitude  having  been  establisned  un- 
der the  police  power  of  the  parish  authorities, 
the  c<mtrol  of  the  common  canal  or  ditch  known 
as  the  "Company  Canar  still  remains  in  the 
police  jniy;  that  neither  can  the  defendant 
prevent  or  oppose  the  dredging  or  cleaning  of 
any  portion  of  the  canal  through  which  the 
servitude  has  been  established,  nor  can  tbe 
plaintifl  or  other  individuals  go  at  their  pleas- 
ure on  defendant's  land  without  its  consent  for 
the  purpose  o£  dredging  or  improving  the  condi- 
tion of  the  drainage  canal ;  and  that  such  Im- 
provements must  be  done  by  order  of  the  police 
jury  on  such  terms  and  in  stich  manner  as  they 
may  think  proper.'  These  observations  are  em- 
inently wise  and  correct,  and  should  be  en- 
forced!" 

And  the  judgment  aM>ealed  from  was  ac- 
cordingly affirmed.  Sarpy  et  al.  r.  Hymel 
et  el.,  40  La.  Ann.  4^,  4  South.  489. 

A  few  months  after  the  decision  thm  quot- 
ed was  rendered,  tbe  General  Assembly  deem- 
ed It  advisable  in  the  pnbllc  Interest  to 
broaden  the  authoii^  of  the  police  juries, 
and  it  passed  Act  -No.  107,  p.  172.  of- 1888, 
which  provides: 

"Section  1.   •    •   •   That  the  police  juries 

*  *  *  are  authorized  and  empowered  to  di- 
vide their  respective  parishes  into  as  many  dis- 
tricts ss  they  may  deem  necessary  or  advan- 
tageous for  the  more  readily  draining  the  land 
In  said  parisbes,"  etc 

Section  2  provides  for  the  appointment  by 
police  juries  of  drainage  commissioners ;  and 
section  4  provides: 

"That  the  duties  of  said  commissioners  shall 
consist  in  opening  and  cleaning:  all  the  natural 
drains  in  their  respective  districts.  •  •  « 
l%sy  shall,  likewise,  have  the  power  of  cutting 
and  opening  new  drains,  when  deemed  neces- 
sary, provided  that,  when,  in  the  estimation  of 
the  said  commissioners,  it  is  necessary  to  cut 
and  open  new  drains,  tbe  matter  Bball  be  sub- 
mitted to  the  landowners  of  said  district  who 


shall  decide  on  the  advisability  of  tbe  same  and 
on  the  manner  and  location  in  which  said  drains 
shall  be  cut" 

Provision  Is  also  made  for  the  lerylng  of 
a  tax,  with  Uie  consent  of  tbe  landowners, 
"In  ord»  to  raise  the  fimds  necessary  to 
carry  out  the  provlslona  of  this  act"  Act 
No.  87,  p.  40,  of  1804,  Is  to  the  same  effect, 
and  contains  further  provisions  relating  to 
the  manner  of  obtaining  the  awroval  of  the 
landowners,  and  Act  No.  125,  p.  ISO,  of  iSSG, 
further  provides  that: 

"Whenever  tbe  commissioners  shall  have  been 
authorized  to  cut  and  open  a  new  drain,  or  new 
drains  •  *  *,  the  police  jury  •  •  * 
shall  have  full  power  to  expropriate  any  land, 
or  lands,  across,  or  through,  which,  It  is  pro- 
posed to  cut  and  open  said  new  drain,  or  drains. 
In  accordance  with  the  expropriation  lam  of 
tbe  state." 

'  The  matter  of  public  drainage  was,  bow^ 
ever,  still  In  an  nnsatisfoctory  condition,  and 
the  convention  by  which  the  present  Constitu- 
tion was  adopted  dealt  with  it  (In  article 
281  of  that  Instrument  to  the  extent  of  au- 
thorizing drainage  districts  to  contract  debts, 
Issue  bonds,  and  impose  spedal  taxes  for 
the  paymmt  of  the  same.  In  1899  an  act 
was  passed  purporting  to  carry  article  281 
of  the  Constitution  Into  effect,  but  it  was  an 
Incomplete  piece  of  legislation,  and  tbe  fol- 
lowing year,  at  its  regular  session,  tbe  Gen- 
eral Assembly  passed  Act  No.  12,  p.  12,  of 
1000,  authorizing  the  establishment  0t  drain- 
age districts,  composed  of  land  in  different 
parishes,  making  other  provision  with  r^ard 
to  the  organization  of  the  board  of  oonunls- 
sloners,  and  further  providing: 

"Sec.  6.  *  *  *  That  the  said  drainage 
boards  ♦  •  •  ehall  have  the  power,  and  it 
shall  be  their  duty,  to  open  all  natural  drains 
which  they  may  deem  necessary  in  their  re- 
spective districts,  and  to  perform  all  work, 
therewith  connected,  which  they  may  ^deem 
necessary  to  malce  the  opening  of  said  natural 
drains  effective.  They  shall  nave  the  further 
power  of  cutting  and  opening  new  drains  and 
canals,  when  deemed  necessary.  Power  is  es- 
pecially conferred  noon  any  drainage  district 
organised  under  the  provisions  of  thia  act,  and 
the  commissioners  thereof,  to  secure  rights  of 
way,  necessary  for  the  cutting  of  canals,  or  oth- 
er works,  for  the  drainage  of  their  districts, 
and,  to  do  this,  they  shall  have  jwwer  to  bring 
expropriatira  suits  and  expropriate  all  lands 
that  may  be  necessary  for  Uie  purpose  of  secur- 
ing said  rights  of  way." 

Secthm  17  impoan  a  penalty  upon  any  per^ 
sons  who  may  dam,  obstmct,  or  injure  any 
drain  canal  created  or  improved  under  the 
provisions  of  this  act,  and  then  are  other 
provl8i<Hui  whldi  do  not  concern  this  ease. 
Act  No.  160,  p.  298,  of  1002,  amends  the  act 
above  quoted,  but  cmfers  power  on  the 
drainage  commlssionerB' in  the  same  terms. 
Act  No.  61,  p,  142,  <rf  1904.  provides: 

"Section  1.  *  *  *  That  the  varions  levee 
and  drainage  districts  of  the  state  shall  have 
control  over  all  public  drainage  channels  within 
the  limits  of  tbeir  respective  districts,  and  for  a 
space  of  100  feet  on  eadi  side  thereof  selected 
by  tbe  district  and  recommended  and  approved 
by  the  board  of  state  engineers,  whether  auch 
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dnlnagc  channets  have  been  approved  bv  the 
levee  or  drainage  district  or  have  been  adopted 
withoat  improvemeiit.  as  necessary  parts  of, 
or  extensions  to,  improved  drafDaie  channels, 
Rnd  shall  have  authority  to  adopt  rmes  and  rex- 
iitations  for  preserving  the  effideney  of  said 
drainage  channels." 

Set^on  2  of  the  act  pcxnldea  tbat: 

"Jiny  one  shall  be  guilty  of  a  misdemeanor 
and  shall  be  subject  to  fine,  or  imprisonment,  or 
both-who  shall  obstruct  such  drainage  channels, 
by  bridging  same,  except  in  accordance  with 
plans,  specifications  and  instmctions  prescribed 
by  the  District,  construct  locks,  dams,  or  gates 
on  channels ;  *  *  *  or,  in  any  manner,  ob- 
struct such  drainage  channels  or  violate  any  of 
the  rules  or  regoTationg  adopted  and  promul- 
gated by  the  district  for  preserving  ana  main- 
taining the  efficiency  of  such  drainage  channels." 

Our  concluaion  from  the  law  and  Jurls- 
prudeDce  to  which  we  have  tbus  referred  la 
that  It  has  always  been  recognized  In  both 
that  the  alluvial  soil  In  this  state  can  no  bet- 
ter be  cultivated  or  kept  in  habitable  condi- 
tion without  "frequent  open  drains"  (quoting 
the  language  of  this  court  In  one  of  the  cas- 
es cited)  than  it  can  be  traversed  without 
roads.  The  prohibition  against  the  obstruc- 
tion of  the  natural  drains  Is,  and  has  al- 
ways been,  part  of  the  law,  and  Is  to  be  read 
into  every  title  by  which  laud  is  held.  When, 
therefore,  defendant  acquired  its  right  of 
way,  say  150  feet  in  vridth,  crossing  all  the 
natural  drains  In  the  western  part  of  the 
parish  of  Iberia,  leading  to  Bay  Vermilion 
on  the  south,  it  did  so  sub  modo;  the  condi- 
tion being  that  it  shoald  not  obstruct  those 
drains.  The  Southern  Pacific  Railroad  (the 
parent  road),  It  may  be  remarked,  in  like 
manner  traverses  almost  tbe  entire  southern 
part  of  the  state,  thereby  crossing  practically 
all  of  the  drains,  save  the  Mississippi  river, 
which  lead  from  the  upper  part  of  the  state 
to  the  Gulf  of  Mexico.  The  maintenance  and 
control  of  these  drains,  we  take  It,  Is  as 
clearly  within  the  police  power  of  the  state 
as  Is  the  maintenance  of  the  public  roads, 
and  the  power  which  the  state  has  conferred 
upon  the  police  Juries  In  that  regard  has 
been  recognized  by  this  court  as  power  of 
that  character.  Sarpy  et  al.  t.  Hymel,  M 
La.  Ann.  432,  4  South.  439. 

The  same  view  has  been  taken  by  the  Su- 
preme Court  of  the  United  States  In  a  com- 
paratively recent  case,  which,  as  to  the  main 
principles  of  law  involved,  we  are  unable  to 
distinguish  from  the  case  at  bar,  and  In 
which  It  Is  held  that  the  police  power  of  a 
state  Includes  the  power  necessary,  not  only 
to  the  opening  and  maintenance,  but  to  the 
widening  and  deepening  of  the  natural 
drains;  that  the  Imposition  upon  a  railroad 
company  of  the  entire  cost  of  removing  and 
rebuilding  a  bridge  constructed  by  it  across 
»ucix  drain  and  of  a  culvert  rendered  neces- 
sary by  the  widening  and  deepening  of  the 
channel  for  drainage  purposes  is  not  a  taking 
of  private  property  for  public  use,  w'hlch 
requires  compensation  In  order  to  afford  due 
procesa  of  law ;  that  the  equal  protection  of 


the  law  Is  not  denied  to  such  company  In  re- 
quiring It  to  remove  and  rebuild  Its  bridge 
and  culvert  for  the  purpose  stated ;  that  the 
expense  of  removing  the  soil  attendant  upon 
the  widening  and  deepening  of  such  drain 
cannot,  however,  be  imposed  upon  such  com-  ' 
pany  without  denying  it  due  process  of  law. 
In  the  course  of  the  opinion  the  Supreme 
Court,  through  Mr.  Justice  Harlan,  quotes 
the  following  from  the  opinion  of  the  Su- 
preme Court  of  Illinois,  from  which  the  case 
had  been  brought  by  writ  of  error,  to  wit: 

*^he  right  of  drainaee  through  a  natural  wa- 
ter course  or  a  natural  vraterway  is  a  natural 
easement  appurtenant  to  the  land  of  every  in- 
dividual through  whose  land  such  natural  wa- 
ter course  runs,  and  every  owner  of  land  along 
such  water  course  is  obliged  to  take  notice  of 
the  natural  easement  possessed  by  other  own- 
ers along  the  same  water  course.  •  -  *  • 
Where  lands  are  valuable  for  cultivation,  and 
the  country,  as  this,  depends  so  much  upon  agri- 
culture, the  public  welfare  demands  thst  the 
land  shall  be  drained;  and,  In  the  absence  of 
any  const  itutfooal  provision  In  relation  to  such 
laws,  they  have  been  sustained  upon  high,  au- 
thority as  the  exercise  of  x>olice  power." 

Quoting  from  Its  own  opinion  in  tbe  case 
of  New  Orleans  Gaslight  Company  v.  Drain- 
age Commission,  197  U.  S.  453,  25  Sup.  Ct. 
471,  49  L.  Ed.  831,  and  referring  to  the  case  ' 
of  Chicago,  B.  &  Q.  R.  Co.  t.  Chicago,  16S 
U.  S.  226.  17  Sop.  Ot.  681.  41  L.  Ed.  979,  the 
court  said: 

"In  tbe  latter  caide  it  was  held  that  uncom- 
pensated obedience  to  a  regulation  enacted  for 
the  public  safety  under  the  police  power  of  the 
atati'  was  not  taking  property  without  compen- 
sation. In  our  view,  that  Is  all  there  Is  in  this 
case.  The  gas  company  by  its  grant  from  the 
city  acquired  no  exclusive  right  to  the  location 
of  its  pipes  in  the  streets  as  chosen  by  it  under 
a  general  grant  of  authority  to  use  the  streets. 
The  city  made  no  contract  that  the  gas  com- 
pany should  not  be  disturbed  in  the  location 
ohonen.  In  the  exercise  of  the  police  power  of 
the  state,  for  a  purpose  highly  necessary  in  the 
promotion  of  public  health,  it  has  become  neces- 
sary to  change  the  location  of  the  pipes  o(  the 
gas  company  so  as  to  accommodate  them  to  the 
new  public  work.  In  complying  with  the  re- 
guiroment  at  its  own  expense,  none  of  the  prop- 
erty of  the  gas  company  has  been  taken,  and 
the  injury  sustained  is  damnum  absque  injuHa." 
Chicago,  B.  &  Q.  R.  Co.  v.  lUlnols  ex  Tel.  Grim* 
wood.  200  U.  S.  S61,  26  Sup.  Ct.  341,  50  Ed. 
596. 

It  will  thus  be  seen  tbat  In  Illinois  the 
right  of  drainage  in  a  natural  waterway  has 
been  found  In  the  common  law.  In  this  state 
It  has  been  found  in  the  Revised  Civil  Code. 
In  Illinois  It  Is  held  that  such  right  In  the 
interest  of  agriculture  and  the  public  welfare 
may  be  enforced  through  the  exercise  of  the 
police  power  of  the  state.  It  has  been  so 
held  here.  In  the  case  cited  it  is  held  that 
a  general  grant  of  authority  to  a  gaslight 
company  to  lay  its  pipes  In  the  streets  of  a 
dty  does  not  carry  with  It  a  warranty  that 
it  may  not  be  required  to  change  the  location 
of  such  pipes  for  the  promotion  of  a  purpose 
necessary  to  the  public  health.  In  tbe  In- 
stant case  the  general  authority  contained 
In  its  charter,  under  which  defendant  con- 
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stracted  Its  road  and  bridged  or  trestled 
the  natural  drains  of  the  -  state,  conferred 
upon  It  no  right  to  obstruct  those  drains  or 
to  reuder  them  Inaccessible  for  purposes  of 
mnlntenance.  Nor  did  it  guarantee  the  de- 
fendant against  the  deepening  and  widening 
of  the  drains  by  the  state  in  the  proper  exer- 
cise of  Its  police  power. 

It  Is  true  that  It  lias  been  held  as  between 
Individuals  dealing  with  each  other  that  the 
owner  of  the  upper  estate  caunot  require  the 
eulargement  of  the  drain  upon  the  lower 
estate,  but,  under  the  jurisprudence  at  that 
time,  the  owner  of  the  upper  estate  was  not 
I)ermltted  to  concentrate  the  drainage  water 
upon  his  land  and  empty  It  upon  his  neigh- 
bor in  ft  single  ditch  or  canal.  The  later  de- 
cisions hold  that  he  can  effect  the  drainage 
of  his  place  in  that  way,  aud  it  would  appear 
to  follow  that  his  neighbor  must  receive  the 
drainage  as  thus  delivered. 

If,  therefore,  the  owners  of  the  25,000,  or 
30,000  acres  of  land  which  plaintiff  Is  eu- 
de^ivoring  to  drain  were  before  the  court, 
showing  that,  by  means  of  ditches  aud  ca- 
nals leading  Into  Coul^  Hayes,  they  had  fit- 
ted their  land  for  cultivation,  and  demanding 
an  outlet  through  that  natural  drain  across 
plaintiff's  right  of  way  for  the  water  thus 
concentrated,  we  are  Inclined  to  think  that 
they  would  be  entitled  to  at  least  respectful 
consideration.  As  the  matter  stands,  the 
plaintiff  actually  before  the  court  Is  a  public 
corporation  created,  as  many  corporations 
Identical  in  character  have  been  created,  for 
a  purpose  which  Is  vital  to  the  welfare  and 
prosperity  of  the  state,  and  which  can  he 
reasonably  accomplished  in  no  otlier  way 
than  by  the  exercise  of  the  Bovereign  power 
of  the  state. 

In  the  capacity  stated,  plaintiff  represents 
wliaterer  rights  and  Interrat  the  state  m&y 
have-  in  promoting  and  maintaining  the  ef- 
ficiency of  its  natural  drains,  and  in  so  doing 
represents  the  rights  aud  Interests  of  the 
owners  of  the  particular  lands  which  It  Is 
seeklug  to  drain  and  of  the  body  of  cltizeus 
of  the  state  at  large,  and  It  is  vested  with 
such  power  as  the  state  possesses  for  the 
vindication  of  those  rights.  The  question, 
then,  is  do  the  rights,  interests,  and  powers 
thus  represented  constitute  a  sufficient  basis 
upon  which  to  rest  the  Judgment  for  which 
plaintiff  prays?  We  are  of  opinion  that  they 
do.  Defendant  never  acquired  the  right  to 
obstruct  Coulee  Hayes,  or,  as  against  the 
state,  to  render  It  inaccessible  for  the  pur- 
pose of  maintenance,  and  It  has  both  ob- 
structed and  rendered  It  inaccessible  for  such 
purpose  by  the  piling  which  it  has  driven  in 
the  bed  of  the  stream  for  the  support  of  Its 
'different  trestles.  Whether  as  between  It 
and  the  Individual  owner  of  a  tract  above  It 
could  l>e  required  to  permit  the  enlargement 
of  the  drain  is  a  matter  which  need  not  be 
here  decided.   As  between  it  and  the  state. 


represented  by  plaintiff,  exercising  the  police 
power  of  the  state,  we  are  of  opinion  tliat 
it  can  be  so  required.  It  Is  true  that  the 
law  (which  lias  been  quoted)  contemplates 
the  expropriation  of  property,  and  payment 
therefor,  when  new  drains  are  cut,  but  we 
do  not  understand  It  to  mean  that  the  owner 
of  land  through  which  an  old,  natural,  drain 
passes  is  to  be  compensated  for  such  shovel- 
fuls of  earth  as  are  removed  In  makings  such 
drain  efficient. 

We  may  say.  In  conclusion,  that  we  find 
the  authority  granted  to  plaintiff  to  open 
and  clean  out  natural  drains  sufficient  justi- 
fication for  Its  entry  for  that  purpose  upon 
the  property  of  defendant  through  which 
such  a  drain  passes,  and  we  are  of  opinion 
that,  after  reasonable  demand  for  the  re- 
moval of  an  obstruction  to  the  drain  here  in 
question,  and  the  failure  of  the  defendant  to 
remove  it,  plaintiff  was  authorized  to  cause 
its  removal  without  appealing  to  the  court. 
It  .is  hardly  necessary  to  add  that  the  case 
here  presented  Is  a  very  different  one  from 
that  which  we  supposed  was  presented  on  the 
application  for  the  writ  of  prohibition.  We, 
however,  attribute  no  blame  to  the  counsel 
in  the  matter,  and  are  glad  to  have  an 
opportunity  of  dealing  with  the  whole  case 
after  a  full  hearing  of  Imth  sides. 

Judgment  affinned. 


(124  La.) 
No.  17,843. 
Succession  of  PAVE7. 
In  re  COCO  et  al. 
(Snprcme  Court  of  Louisiana.   Oct  18.  1009.) 

1.  CODBTS  ({  202*)— PaOBATK  COOST— ObDEBB 

Reviewable — Appointicent  or  Teupobabt 

Kezpeb  of  Fbofebtt. 

A  suspensive  appeal  will  not  lie  from  an 
order  of  the  probate  judge  appointing  a  tempo- 
rary keeper  of  aucc^sion  property  pending  a 
contest  over  the  appointment  of  an  adminis- 
trator. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  480;  Dec.  Dik.  8  202 ;«  Appeal  and  Ei^ 
ror,  Cent.  Dig.  !  104.] 

2.  EXECUTOBS  AND  AdUINISTBATOBS  ({  22*)— 

Temporaby  Keepeb— Poweb  TO  Appoint. 
Under  the  provisions  of  Act  109,  p.  173. 
of  1906.  relative  to  inheritance  taxes,  it  is  made 
unlawful  for  any  heir  or  legatee  to  take  or  bo 
in  possesaion  of  property  CfHoposing  the  in- 
heritance until  be  shall  have  obtained  the  au- 
thority of  the  court  to  that  effect.  This  statute 
places  all  succeasioDS  in  gremio  legis,  and  by 
necessary  Implication  empowers  the  court  to 
coDserve  the  property  of  the  estate  by  the  ap- 
pomtment  of  a  temporary  keeper  until  an  ad- 
ministrator can  be  appointed  or  the  heim  or 
legatees  seat  into  possession. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Admin iatra tors,  Cent.  Dig.  S  HO.  Dec.  Dig.  f 
22.*] 

(SyllabuB  by  the  Court.) 

In  the  matter  of  the  succession  of  F.  M. 
Pavey.    Application   by   Adolph   V.  Coco, 
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agent,  and  others,  for  writs  of  mandamus 
and  prohibition.  Application  dismissed. 

Coco,  CouTilllon  &  Coco,  for  relators.  W. 
H.  Petennan,  for  respondent. 

LAMD,  X  Belators,  as  heirs  of  F.  M.  Pav- 
vy,  se^  In  this  jwoceedlng  to  coerce  the 
grantlns  of  a  snspenslTe  appeal  from  an  or- 
der of  the  respondent  appointing  Oltv- 
ler  P.  GonTlllion  keeper  or  guardian  of  all 
the  property  belonging  to  the  succession  of 
F.  M.  Favey,  poidlng  the  decision  of  the  con- 
test over  the  appointment  of  an  administra- 
tor of  satd  succession. 

The  record  facts  may  be  snmmarteed  as 
follows;  t 

On  June  20. 1900;  OllTler  P.  CouTllUon  pre- 
SCTted  an  application  to  be  appointed  admin- 
istrator of  the  succession  of  Francis  M. 
Pareyt  represoitlng  that  there  woe  debts 
which  roidered  an  administration  necessary, 
and  that  the  widow  and  heirs  of  the  decedent 
did  not  wish  to  adminlstw  the  estate,  but 
desired  that  the  an>lleant  be  appointed  ad- 
mlniBtrator  of  the  same  upon  his  qualifying 
acccffdlng  to  law.  as  shown  \jy  the  following 
exhibit  attached  to  the  application,  tIz.: 

"We,  the  heirs  of  Frftocis  M.  Pavey,  do  not 
wish  to  administer  for  the  succession.  We 
have  atrreed  and  do  wish  to  have  Olivier  P. 
Courillion  appointed  as  administrator  of '  the 
succession. 

'*[SIgned]   Mrs.  S.  3.  Rabalais. 

"Mrs.  B.  Baudin. 
"Mrs.  L.  A.  Couvillion. 
"Mrs.  F.  M.  Pavey." 

The  judge  ordered  that  notice  of  the  ap- 
plication be  published,  and  that  all  the  prop- 
erty belonging  to  the  succession  be  inven- 
toried and  appraised  according  to  law. 

On  July  10,  1000,  John  J.  Pavey,  a  non- 
resident. Mrs.  S.  J.  Babalals  and  Mrs.  B.  Bau- 
din presented  a  petition  to  the  court,  repre- 
senting that  they  and  their  sister,  Leonora 
Pav^.  widow  of  Fulgence  Couvillion,  were 
the  sole  h^rs  at  law  of  the  late  Francis  M. 
Pav^;  that  they  desired  to  accept  the  suc- 
cession of  their  said  brother  simply  and  un- 
conditionally; that  one  Olivier  P.  Couvillion, 
a  stranger  to  the  succession,  had  recently  ap- 
plied to  be  appointed  administrator  of  the 
same;  that  he  baaed  his  title  to  such  appoint- 
ment upon  the  written  consent  of  two  of  the 
petitioners,  Mrs.  Kabalals  and  Mrs.  Baudin, 
and  that  of  Leonora  Pavey,  widow  of  Ful- 
gence Convlllion;  that  the  consent  of  Mrs. 
Rabalais  and  of  Mrs.  Baudin  was  glveu  upon 
a  misapprehension  of  facts  and  their  rights, 
and  that  they  desired  to  and  did  revoke  said 
consent;-  that  an  administration  of  said  suc- 
cession was  unnecessary,  and  would  cause 
useless  expense  and  delay  In  the  settlement 
and  partition  thereof;  but,  should  the  court 
deem  an  administration  necessary,  then  that 
one  or  more  of  the  petitioners  were  entitled 
to  the  appointment  by  preference  over  the 
said  O.  P.  Couvillion. 

The  petitioners  prayed  that  the  application 
of  the  said  Couvillion  be  dtsmlsaed,  with 
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costs;  that  the  petitioners  be  recognized  as 
the  heirs  and  legal  representatives  of  the  late 
Francis  M.  Pavey,  deceased;  that  the  court 
declare  an  administration  of  said  succession 
to  be  unnecessary,  and  that  petitioners  he 
put  in  full  possession  and  control  of  the 
same;  and.  In  the  alternative,  that  John  J. 
Pavey,  or  Mrs.  Sarah  Jane  Pavey,  or  both 
of  them,  be  appointed  to  administer  said  suc- 
cession. 

On  July  24,  1909,  Mrs.  Leonora  Pavey. 
widow  of  Fulgence  Couvillion,  and,  as  above 
stated,  one  of  the  four  heirs  at  law  of  Fran- 
cis M.  Pavey,  presented  a  petition,  verified 
by  affidavit,  setting  forth  the  application  of 
Couvillion  to  be  appointed  administrator  and 
the  opposition  thereto  of  her  three  coheirs; 
that  pending  such  contest  over  the  adminis- 
tration there  was  no  person  qualified  to  con- 
duct the  affairs  of  the  succession,  nor  legal- 
ly In  possession  of  the  effects  thereof;  and 
that  one  Bmest  Rabalais.  acting  by  direction 
of  the  other  heirs,  or  with  their  knowledge 
and  consent,  had  without  warrant  of  law 
taken  possession  of  the  property  of  the  suc- 
cession, especially  the  plantation  of  the  dece- 
dent, and  also  threatened  to  take  possession 
of  the  store  of  the  decedent,  which  contained 
a  stock  of  merchandise,  and  was  using  and 
disposing  of  the  effects  of  the  succession,  all 
without  any  order  or  authority  of  the  court 
The  petitioner  further  represented  that  It 
was  necessary  to  appoint  a  guardian  or  keep- 
er of  the  property  and  effects  of  the  succes- 
sion, in  order  to  conserve  her  rights  and  In- 
terest as  heir,  and  prayed  accordingly.  The 
judge  thereupon  appointed  Olivier  P.  Coiivll- 
lion  guardian  and  custodian  of  all  the  prop- 
erty belonging  to  the  succession  pending  the 
decision  of  the  contest  over  the  appointment 
of  administrator,  with  authority  to  preserve 
the  property,  to  manage  the  plantation  and 
gather  the  crops,  and  to  contract  debts  neces- 
sary for  that  purpose. 

Relator  did  not  move  to  vacate  or  modify 
this  order  of  appointment,  but  petitioned  for 
an  order  of  appeal,  both  suspensive  and  de- 
volutive, therefrom.  The  judge  granted  the 
relators  a  devolutive  appeal,  but  refused  to 
allow  them  a  suspensive  appeal. 

The  only  question  In  the  case  Is  whether  a 
suspensive  appeal  will  He  from  an  order  ap- 
pointing a  provisional  keeper  or  custodlnn 
of  a  succession  pending  a  contest  over  the 
appointment  of  an  administrator. 

This  question  must  be  determined  on  the 
face  of  the  record  as  it  existed  at  the  date 
of  the  appointment. 

In  Succession  of  Clark,  30  La.  Ann.  806, 
the  court,  while  denying  the  power  of  the 
probate  judge  to  appoint  a  "provisional  ad- 
ministrator" pending  a  contest  over  the  ad- 
ministration of  a  succession,  said: 

"Whilst  it  may  be,  and  doubtless  is,  true  that. 
Id  the  discretion  of  the  judge,  some  such  ap- 
pointment, for  the  preservation  of  the  property 
of  an  estate,  might  be  made  pending  a  contest 
before  him,  he  certainly  would  have  the  right 
of  revocation  also.  But  under  such  an  appoint' 
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ment  the  appointee  would  be  a  guardian  or 
kei'per,  rather  than  an  administrator.  •  •  # 
Besides,  the  duration  of  the  appointment  of 
such  a  guardian  would  necessarily  be  short,  for 
the  law  requires  speedy  and  summary  trial  of 
eucb  questions  as  contests  for  administration, 
and  does  not  allow  the  decree  to  be  suspended 
by  appeal." 

The  text  of  the  law  provides  tbat  judg- 
ments appointing  tutors,  curators,  adminis- 
trators, and  provisional  syndics  stall  not  be 
suspended  by  appeal,  but  shall  bare  effect 
until  the  appeal  be  decided.  Code  Prae.  arts. 
580,  1059. 

This  rule  Is  founded  on  the  necessity  of 
conserving  the  property  of  minors.  Interdicts, 
insolvents,  and  successions  pending  applica- 
tions for  or  contests  over  administration. 
The  case  of  a  provisional  fee^r  appointed 
for  the  sole  purpose  of  conserving  an  estate 
for  a  brief  period  of  time  is  much  stronger 
than  any  of  the  cases  specially  provided  by 
law.  The  suspension  by  appeal  of  Orders 
making  such  temporary  appointments  might 
work  irr^rable  Injury  to  the  parties  in  In- 
terest In  the  Instant  case,  by  reason  for 
the  contest  over  the  administration,  the 
property  of  the  estate  consisting  In  part  of  a 
plantation  with  growing  crops  thereon,  was 
left  without  a  legal  keeper  or  administrator. 
The  question  of  administration  vel  non,  and 
of  the  reco^ltlon  of  relators  as  heirs  and 
sending  them  into  posseaalon,  was  i)endlng 
before  the  court;  one  of  the  heirs  Insisting 
on  the  appointment  of  an  administrator.  Un- 
der this  state  of  facts,  tbe  Judge  appointed 
a  keeper  or  guardian,  as  already  stated.  The 
relators  allege  that  the  keeper  so  appointed 
ousted  the  possession  which  they  had  taken 
pendente  lite.  The  Judge  In  his  return  states 
that  the  relators  'subsequently  ousted  the 
keeper  under  the  shelter  of  the  temporary 
restraining  order  issued  by  the  Supreme 
Court  In  this  proceeding.  This  case,  how- 
ever, must  be  decided  on  the  state  of  facts 
existing  at  tbe  date  of  the  appointment  of 
the  keeper,  as  sfliown  by  the  record. 

At  tbat  time  tbe  relators  were  before  the 
court  opposing  an  administration  of  the  es- 
tate, praying  to  be  recognized  as  heirs,  and 
to  be  put  In  possession  of  all  the  property 
of  tbe  succession,  which  at  that  date  was  in 
gremlo  legls. 

The  surviving  widow  and  one  of  -the  heirs 
bad  not  revoked  the  consent  to  the  appoint- 
ment of  Couvllllon  as  administrator,  and  he 
was  still  an  applicant  for  this  office. 

Act  No.  109,  p.  173,  of  1006.  to  enforce  the 
constitutional  provisions  relative  to  inherit- 
ance taxes,  makes  it  unlawful  for  any  heir  or 
legatee  to  take  or  be  in  po^sston  of  any 
part  of  the  things  or  property  composing 
the  Inheritance,  or  to  dispose  of  the  same  or 
any  part  thereof,  until  he  shall  have  obtain- 
ed the  authority  of  the  court.  See  section  3. 

Under  Hie  sweeping  provisions  of  this  stat- 
ute the  court  below  was  the  custodian  of  the 


estate  of  Pavey,  and  tbe  rUfbts  of  the  belrs 
were  in  ab^ance  until  recognized  by  that 
tribunal.  It  Is  useless,  tber^ore,  to  dlacusa 
what  the  rights  of  tbe  relator  may  have  been 
under  the  Civil  Code  and  prior  Jnrlspmdeuce^ 
as  they  cannot  affect  the  decision  of  tbe  pres- 
ent controversy.  Tbe  only  question  before 
us  is  relators'  right,  as  heirs  out  of  posaes- 
slon,  to  suspenslvely  appeal  from  tbe  order 
appointing  Convilllon  as  keeper  or  guardian. 
We  cannot  answer  this  question  In  the  afflrm- 
ative  without  destroying  or  greatly  impairing 
the  power  of  the  courts  to  conserve  succes- 
sion property  until  an  administrator  can  be 
appointed  or  tbe  belrs  can  be  recognized  and 
sent  Into  possession.  If  the  appolntmoit  of 
an  administrator  cannot  be  suspended  by  ap* 
peal,  the  same  rule  should  apply  with  greater 
force  to  the  appointment  of  a  keep»  pro 
tem.,  vested  only  with  powers  of  conserva- 
tion. The  greater  includes  tbe  less. 

We  conclude  tbat  the  articles  of  the  Code 
of  Practice,  already  cited,  necessary  im- 
plication deny  a  suspensive  appeal  In  cases 
of  this  kind. 

The  Judge  has  not  as  yet  decided  tbat  an 
administration  Is  necessary.  Hence  the  case* 
cited  to  the  effect  that  a  suspensive  appeal 
will  lie  from  a  Judgment  appointing  an  ad- 
ministrator, when  the  necessity  for  an  ad- 
ministration Is  denied,  have  no  application. 

Tbe  contention  of  relators  that  they  were 
in  possession  of  the  estate  is  bad  in  law,  be- 
cause th^  were  forbidden  by  the  statute  to 
take  or  bold  possession  of  the  same  without 
the  express  authority  of  the  court,  which  they 
were  seeking,  but  bad  not  obtained.  None  at 
the  heirs  were  in  lawful  possession  of  the 
succession,  and  at  least  one  of  them  was  in 
court  demanding  an  administration.  Tbe 
functions  of  the  keeper  will  cease  as  soon  as 
tbe  Judge  decides  whether  he  will  appoint 
an  administrator  or  send  the  belrs  into  pos- 
session. 

It  Is  therefore  ordered  that  the  rule  nisi 
be  discharged,  the  temporary  restraining  or- 
der revoked,  and  relators'  application  herein 
be  dismissed,  with  costs. 


(124  La.) 
No.  17,859. 
STATE  V.  ROSE. 
In  re  ROSE. 
(Supreme  Court  of  Louisiana.   Oct  18,  1909.^ 

1.  Cbiminal  Law  (§  589*>— Appkal— Stat  of 

Otheb  Prosecutions. 

An  accused,  pending  his  aiq>eal  from  a  con- 
viction of  violstiuK  a  statute,  is  not  entitled  to 
8  stay  of  proceedings  against  him  upon  otiier 
charges  for  violations  of  the  same  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1315;  Dec.  Dig.  J  589.*] 

2.  Cbiuinai.  Law  (|  580*)— Apprai^— Stat  or 
Othks  PBosBonnoHa. 

The  fact  tbat  a  decision  of  the  trial  court 
that  an  affidavit  alleging  a  violation  of  a  rrim- 
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Ina]  Btatute  charged  an  offense  thereunder  was 
error  woald  be  no  ground  for  staying  proceed- 
ings In  sabsequent  prosecatlons  under  the  same 
statute  pending  an  appeal  in  the  first  case; 
the  proper  remedy  being  by  appeal. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1315;  Dec.  Dig.  {  589.*] 

a.  CEimwAL  Law  (t  1083»)— Appeal— Effect 
on  Other  Cabe  FEnDino  nc  Tbiax.  Court. 
If  the  same  legal  questions  happen  to  be 
Involved  in  several  separate  cases  against  the 
same  accused,  pendency  of  an  appeal  in  one  of 
the  cases  does  not  deprive  the  trial  court  of  Ju- 
risdiction of  the  otlier  cases. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  2732;  Dec.  Dig.  {  1083.*] 

4.  Pbohibition  (1 17*)— PREBEQuisrriB— Plea 

TO  JUBISDICTION  OF  LOWEB  COUKT. 

As  a  prerequisite  to  an  application  for 
prohibition  to  prevent  proceedings  in  tbe  Juve- 
nile court,  there  must  naTe  been  a  plea  to  the 
jurisdiction  of  that  court 

[Ed.  Note.— For  other  case&  see  Prohibltton, 
Cent  Dig.  I  68;  Dec.  Dig.  I  17.*] 

6.  Pbohibition  (8  8*)~Gbounds— Chimin al 
Pbosecution—Fobmeb  Jeopardy. 

The  question  of  former  jeopardy  Is  for  the 
trial  court  to  decide,  subject  to  review  on  ap- 
peal, and  cannot  be  raised  by  prohibidon. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  1 15;  Dec  Dig.  1  8.*] 

6.  PBOHIBOTON    (8  3*)— GBOUHDB— CaXMINAL 

Pbosecution- Child  Labob. 

In  a  prosecution  for  violation  of  tbe  child 
labor  law  (Act  No.  301,  p.  463,  of  IflOS).  pro- 
hibiting employment  of  any  child  under  the  Age 
of  14  years  to  labor  in  a  theater  or  concert  hall, 
the  contention  that  the  violation  of  the  statute 
involves  no  moral  turpitude,  but  is  good  for  tbe 
child,  must  be  passed  upon.  If  at  all,  by  the 
trial  court  subject  to  appeal,  and  cannot  be 
raised  by  prohibition. 

(Ed.  Note.— For  other  cases,  see  ProhlUtlon, 
Cent.  Dig.  S  15 ;  Dec.  Dig:  S  3.»] 

7.  Prohibition  (S  3*)— Gboundb  —  Cbiminal 
Prosecution— C^iLD  Labob. 

Upon  prosecutions  for  violation  of  the  child 
labor  law  (Act  No.  801,  p.  453,  of  1908),  pend- 
ing appeal  in  a  prior  prosecution,  the  conten- 
tion that  the  chanes  id  the  subsequent  cases 
are  made  for  alleged  violations  of  the  same  stat- 
ute as  In  the  case  on  ai^eali  and  that  there- 
fore such  alleged  violations  are  but  a  contin- 
nance  of  the  offense  prescribed  In  the  first  case, 
though  tbe  child  therein  alleged  to  have  been 
employed  was  not  the  same,  and  did  not  appear 
on  the  same  days,  nor  on  the  stage  of  the  same 
theater,  must  be  decided  by  the  trial  court  sub- 
ject to  appeal,  and  cannot  be  raised  by  prohibi- 
tion. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  J  15;  Dec  Dig.  8  3.*1 

8.  Peohibition  (8  3*)— Gbounds— Cbiminal 
PEOgEcunoN— Cbuel  ahd  UznTSUAL  Pun- 
ishment. 

The  contention  that  to  attempt  to  punish 
accused  every  time  he  violates  the  statute  would 
be  to  attempt  to  punish  him  for  one  continuing 
offense,  and  would  be  cruel  and  unusual  punish- 
ment, IS  a  question  for  the  trial  court  subject 
to  appeal,  and  cannot  be  raised  by  prohibition. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  §  15 ;  Dec.  Dig.  8  3.*] 

9.  Pbohibition  (8  17*)  —  Grounds  —  Chal- 

IJENOE  of  JUBISDIcnON    OF   LOWEB  COUBT 

IN  Another  Case. 

A  challenge  of  jurisdiction  of  the  trial  court 

in  a  prosecution  for  violation  of  a  statutp  would 
be  ojyerative  only  in  that  ease,  and  could  afford 


no  basis-  for  a  prohibition  in  succeeding  prosecu- 
tions for  violation  of  the  same  statute. 

[Ed,  Note.— For  other  cases,  see  PxohibitlODr 
Cent.  Dig.  8  66:  Dec.  Dig.  8  17.*] 

Lew  BoBe  was  conTlcted  of  Tlolatlng  the 
child  labor  law  (Act  No.  801,  p.  458,  Of  1908), 
and  p«idlng  bla  appeal  applied  for  a  writ  of 
problbltlon  to  vtaj  Babaeqnent  proceedings 
agaioBt  htm  for  violation  of  the  same  stat- 
ute. DismlBsed. 

Arthur  B.  Leopold  and  B.  C.  Shields,  for 
relator.  St  Clolr  Adams,  Dlst  Atty.,  for 
the  State. 

PROVOSTT,  J.  The  child  labor  law  (Act 
No.  301,  p.  453,  of  1908)  makes  It  criminal 
to  employ  any  child  under  the  age  of  14  years 
"to  labor  or  work"  In  any  theater  or  concert 
ball.  The  relator  was  prosecuted  before  the 
Juvenile  court  under  this  statute;  the  affi- 
davit against  him  charging  that  be  employ- 
ed a  certain  named  child  under  10  years  "to 
appear  and  perform  on  the  stage"  of  his 
theater.  Tbe  relator  was  tried  and  con^ 
victed.  He  appealed,  and  his  appeal  Is  now- 
pending  in  this  court.  Other  affidavits  were 
made  against  him  before  the  same  court  for 
the  appearance  upon  the  stage  of  his  theaters 
of  other  children  upon  other  occasions.  He 
refused  to  go  to  trial  upon  these  other 
charges,  and  has  applied  to  this  court  for  a 
writ  of  prohibition  to  prevent  the  judge  of 
the  JuTenlle  court  and  the  district  attorney 
from  forcing  him  to  go  to  trial.  To  the  cus- 
tomary rule  nisi  Issued  to  the  judge  and  tbe 
district  attorney  these  officers  have  made 
return,  and  the  matter  to  be  considered  Is 
said  application  for  prohibition. 

We  proceed  to  consider  the  reasons  assign- 
ed by  tbe  relator  in  his  petition  why  the 
prohibition  should  Issue,  and  to  dispose  of 
them  In  regular  order: 

First  That  pending  the  appeal  on  the  first 
charge  against  him  all  proceedings  against 
bim  upon  charges  for  violations  of  the  same 
statute  should  be  stayed.  This  contention 
can  hardly  be  serious.  If  It  were  well  found- 
ed, a  defendant  could  not  be  prosecuted  for 
larceny  pending  his  appeal  on  a  previous 
conviction  for  larceny,  although  the  subse- 
quent prosecutions  were  for  offenses  distinct 
and  separate  in  point  of  time  and  place. 

Second.  That  the  decision  of  tbe  juvenile 
court  holding  that  the  affidavit  charges  a 
crime  under  the  child  labor  statute  is  erro- 
neous. The  answer  Is  that  the  proper  mode 
of  correcting  such  error,  if  error  there  be.  Is 
by  appeal. 

Third.  That,  If  the  prosecution  of  these 
other  cases  is  proceeded  with  In  the  juvenile 
court,  that  court  will  be  trying  Questions  In- 
volved In  the  appeal  pending  In  this  court, 
which  questions  this  court  alone  has  jurisdic- 
tion to  try.  The  answer  Is  that,  if  tbe  same 
legal  questions  happen  to  be  Involved  in 
several  separate  cases  against  the  same  de- 
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fendant,  tbe  pendency  of  an  appeal  In  one  of 
the  cases  does  not  deprive  the  trial  court 
of  jUTlsdictltm  of  the  other  cases.  More- 
over, no  plea  to  the  jnrlsdictlon  of  the  juve- 
nile court  appears  to  have  been  filed,  which 
Is  a  prerequisite  to  an  application  for  pro- 
hibition. 

Fourth.  That  to  try  the  other  cases  will  be 
placing  relator  in  Jeopardy  twice  for  the 
same  offense.  IThat  question  Is  one  for  the 
trial  court  to  decide,  subject  to  review,  if 
need  be,  on  appeal. 

Fifth.  That  the  violation  of  said  statute 
involves  no  moral  turpitude,  but,  on  the  con- 
trary^  Is  good  for  the  i^hildren.  Here,  again, 
is  a  question  to  be  passed  on,  If  ever,  by  the 
trial  cobrt,  subject  to  review  on  a{^>eaL 

Sixth.  This  objection  has  reference  to  the 
manner  of  conducting  relator's  theater.  The 
same  thing  may  be  said  with  regard  to  it 
which  has  been  said  with  reference  to  the 
fifth  reason. 

Seventli.  That  the  charges  In  these  other 
cases  are  made  tot  allied  violations  of  the 
same  statute  as  in  the  case  on  appeal,  and 
that  therefore  the  alleged  violations  charged 
in  these  other  cases  are  but  a  continuance 
of  the  offense  prosecuted  in  the  first  case,  al- 
though the  children  tfamin  alleged  to  have 
t>een  employed  are  not  the  same,  and  did  not 
appear  on  the  same  dates,  nor  on  the  stage  of 
the  same  theater.  Here,  again,  is  a  matter 
to  be  decided  by  the  trial  court,  subject  to 
appeal,  if  need  be,  to  this  court 

Eighth.  That  to  try  and  panlsh  relator 
every  time  he  violates  said  statute  would  be 
to  try  and  punish  blm  for  one  continuing  ot- 
fense,  and  would  be  cruel  and  unusual  pun- 
Ishment.  Here,  again.  Is  a  question  to  be 
decided  by  the  trial  court.  Bisect,  If  need 
be,  to  appeal  to  this  court 

Ninth,  tenth,  eleventh,  and  twelfth  are 
repetitions  of  eighth. 

Belator  in  his  brief  says  that  by  his  de- 
murrer and  his  motion  in  arrest  of  judg- 
ment in  the  case  pending  on  appeal  he  chal- 
lenged the  jurisdiction  of  the  juvenile  court 
Orantlng,  for  the  argument,  that  his  said 
pleas  in  that  case  had  the  effect  of  challen- 
ging the  jurisdiction  of  the  juvenile  court  In 
that  case,  the  said  pleas  can  be  operative 
only  in  the  ease  In  which  they  were  filed, 
and  cannot  afford  any  basis  for  a  prohibition 
in  these  other  cases,  In  which  no  plea  to  the 
Jurisdiction  has  been  filed. 

The  rule  nisi  Is  recalled,  and  the  applica- 
tion of  relator  Is  dismissed,  at  his' cost 


(124  La.) 
No.  17,550. 

TAYLOR  T.  B.  a  PALMER  &  CO.,  Limited. 
<Supreme  Court  of  Louisiana.   Oct  18,  1909.) 

1.  MaSTEB  and  SEBVANT  (I  IOC*)— IirjDSIES 

TO  Seevant — "Fellow  Servants.'* 

Under  the  settled  jurisprudence  of  this  state, 
tbe  master  is  liable  in  damages  to  one  servant. 


injured  tbrou^fa  the  negligence  of  another  serv- 
ant in  tbe  performance  of  different  work  under 
their  common  employmeat 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  375-^78,  4SG-488;  Dec 
Dig.  S  J96.*] 

2.  Affeai,  aitd  Ebbob  (I  1005*)  —  BsviEW — 
Vebdict  Apfbovbd  bt  Tuai,  Coubt. 

Contributory  negligence  la  a  question  to  be 
determined  primarily  by  the  jury,  and  when  the 
verdict  is  approved  by  tbe  trial  jud^e  tbe  Su- 
preme Court  will  not  reverie  the  finding,  except 
when  clearly  wrong  on  the  face  of  tbe  record. 

[Bd.  Note.— For  other  casei,  see  Appeal  and 
Error,  Cent  Dig.  f|  3860-3870,  S9&-39&1; 
Dec.  Dig.  t  1005,*] 

3.  Appeal  and  Ebbob  (j  1004*)  —  Bbvixw — 

AUOUHT  OF  DaUAQ^. 

The  qoantum  of  damages  awarded  by  the 
jury  in  a  case  of  personal  injury  will  not  be 
disturbed  by  the  Supreme  Court,  unless  the 
award  be  manifestly  excessive  or  inadequate. 

[Ed.  Note.— For  olher  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  39M-39i7;  Dec  Dig.  | 
10(H.*1 

(SylUbua  by  the  Court) 

Appeal  from  Civil  District  Court  Parish 
of  Orieana ;  3€im  8t  Paul,  Judge. 

Action  by  William  O.  Taylw  against  E.  C. 
Palmer  &  Co.,  Limited.  Judgmrat  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Richard  &  Yidrlne,  for  appellant  James 
Barketey  Rosser,  Jr.*  for  appellee. 

LAND,  J.  ThlB  is  an  action  for  damages 
for  personal  Injuries  alleged  to  have  been 
sustained  by  tbe  plaintiff,  an  employ^  of  the 
defendant  in  the  discharge  of  a  special  and 
unusual  duty  assigned  to  him  by  the  master 
himself. 

Plaintiff's  petition  and  amended  petition 
were  dismissed  on  an  exception  of  no  cause 
of  action,  and  thereupon  he  appealed  to  this 
court  The  judgment  on  the  exception  was 
revened,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law.  See  121 
La.  710,  46  South.  703. 

The  cause  was  tried  on  the  merits,  and  the 
defendant  has  appealed  from  a  verdict  and 
Judgment  in  favor  of  the  plaintiff  for 
500  and  costs. 

Plaintiff  had  been  in  the  service  of  the  de- 
fendant company  as  bookkeeper  for  18  years. 
On  the  night  of  June  20,  1006,  plaintiff  was 
in  the  office  engaged  In  the  dischaige  of  his 
clerical  duties,  when  Mr.  Palmer  called  him 
over  the  teleph<me,  saying  that  it  was  rain- 
ing and  storming  very  heavily  at  his  house, 
and  he  wanted  to  know  If  everything  was 
all  right  at  the  store.  According  to  plain- 
tlfTs  version,  he  replied  as  follows: 

"I  told  bim.  that  tbe  storm  bad  not  reached 
downtown  heavily,  but  that  I  would  make  a 
tonr  of  the  building  before  I  went  home.  He 
said,  'All  right"* 

Mr.  Palmer  testified: 

"My  recollection  is  that  I  asked  him  pleaw  to 
take  a  look  around,"  and  that  it  was  quite  likely 


•For  other  cues  see  atm»  topic  ud  lectlon  NUMBER  in  Deo.  ft  Am.  Digs.  1907  to  date,  *  Rqwrter  Indexes 


Digitized  by 


Google 


lAl  TATLOB  T.  E.  O. 

that  be  used  the  woids  "and  see  If  everythins  is 
«11  right." 

Whatever  may  bare  been  In  Mr.  Palmer's 
mind,  be  gave  no  x>artlcular  Instructions  as 
to  the  inspection.  The  plaintiff  was  the  only 
person  on  the  premisca,  which  consisted  In 
part  of  three  two-story  warehouses  used  for 
storing  paper.  Plaintiff  naturally  construed 
Mr.  Palmer's  Instructions  to  mean  that  he 
should  inspect  all  the  buildings,  for  the  pur- 
pose of  finding  leaks  that  might  damage  the 
stock  in  trade.  The  plaintiff  commenced  the 
Inspection,  and,  after  locating  a  few  small 
leaks,  found  that  he  needed  assistance  and 
lights.  Thereupon  be  summoned  his  son, 
and  after  procuring  candles  both  proceeded 
to  inspect  the  premises.  They  ascended  a 
stairway  to  the  upper  story  of  the  third  and 
last  warehouse,  and  on  reaching  the  floor 
heard  a  trickling  sound  like  the  falling  of 
water.  Both  moved  forward  with  their 
lighted  candles,  and  the  plaintiff,  who  was  in 
the  lead,  suddenly  fell  through  an  open  hatch- 
way, and  was  In  consequence  badly  crippled 
In  one  foot 

The  opening  of  this  hatchway  was  five 
feet  square.  Trapdoors  were  provided  for 
closing  the  batch,  and  there  was  a  movable 
railing  around  it  It  was  the  duty  of  a  cer- 
tain employ^  to  close  this  hatch  every  even- 
ing, and  this  duty,  as  a  rule,  was  performed. 
This  employ^  testified  that  he  was  "pretty 
sure"  he  closed,  the  hatch  the  evening  In 
question,  but  was  "not  so  sure"  in  bis  recol- 
lection that  he  "didn't  close  It"  In  the  ab- 
sence of  evidence  to  the  contrary,  the  pre- 
sumption is  that  he,  through  oversight,  fail- 
ed to  perform  this  particular  dut?  on  the  oc- 
casion In  question. 

The  plaintiff's-  duties  confined  bim  to  the 
office,  €Uid,  while  he  may  have  known  In  a 
general  way  that  there  was  a  hatchway  in 
the  warehouse,  he  knew  nothing  about  the 
location  of  the  opening  in  respect  to  the  head 
of  the  stairway.  The  warehouse  contained 
paper  stock  liable  to  be  damaged  by  water, 
and  the  plaintiff  conceived  It  to  be  his  duty 
under  his  general  instructions  to  inspect  the 
second  floor. 

The  place  was  very  dark,  and  the  plaintiff 
had  only  the  light  of  a  flickering  candle  to 
guide  his  steps,  lie  testified  that  he  sup- 
posed everything  was  safe  when  he  went  in 
there,  that  he  took  every  precaution,  and 
that  "the  opening  looked  just  like  the  floor 
Itself." 

In  regard  to  the  visibility  of  the  opening, 
the  son  testified  that: 

"There  was  no  way  of  discovering  it  It  was 
all  in  darkneBs,  with  the  exceptioa  of  the  little 
light  made  by  the  candle,  and  that  was  only  a 
little  cirole,  and  there  was  a  very  high  wind 
blowing  in  the  building." 

With  the  view  of  reaching  an  amicable 
settlement  with  the  defendant  or  their  se- 
curity company,  the  plaintiff,  at  the  request 
'if  their  attorney,  made  a  sworn  statement  In 
■irhicb  he  said  that  In  stepping  backward  he 
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fell  into  tlie  opening.  We  are  satlsrOed,  from 
the  testimony  of  the  father  and  his  son  given 
on  the  trial  of  this  case,  that  the  said  state- 
ment was  an  honest  mistake,  due  to  a  mis- 
conception of  the  fiicts. 
The  defense  as  set  forth  In  the  answer  Is: 

(1)  Ttutt  the  defendant  was  not  guilty  of 
negligence  towards  the  plaintiff. 

(2)  That  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

1.  This  defense,  so  far  as  It  is  based  on  the 
proposition  that  the  plaintiff  acted  beyond 
the  scope  of  his  instructions,  or  without  In- 
structions, is  repelled  by  the  evidence. 

The  [nstnictlon  as  actually  given  was  broad 
enough  to  cover  all  the  buildings. 

Plaiotifl  was  certainly  Injured  by  the  neg- 
ligence of  the  particular  servant  of  defend- 
ant who  was  charged  with  the  duty  of  clos- 
ing the  hatchway  every  evening.'  Plaintiff 
on  the  occasion  In  question  was  performing 
the  entirely  different  duty  of  Inspecting  the 
warehouse  for  the  purpose  of  discovering 
leaks.  It  18  neither  pleaded  nor  argued  that 
the  two  were  fellow  servants  under  the  laws 
and  Jurisprudence  of  the  state  of  Louisiana. 
The  common-law  doctrine  of  fellow  servants 
has  been  engrafted  on  the  dvll-law  jurispru- 
dence of  this  state  to  the  extent  of  recogniz- 
ing— 

"only  as  fellow  servants  those  persons  who  are 
engaged  in  a  common  work  under  a  common  em- 
ployment" Weaver  v.  Gouldeo  Logging  Co., 
lie  I^a.  474,  40  South.  798;  Evans  v.  Lum- 
ber Co.,  Ill  La.  534,  35  South.  736;  Merritt  v. 
Victoria  Lumber  Cki.,  Ill  La.  150,  35  South. 
407. 

In  Payne  v.  Geoi^town  Lumber  Co.,  117 
La.  083,  42  South.  475,  this  prln<^ple  of  Juris- 
prudence was  reaffirmed,  and  the  court,  Inter 
alia,  said: 

"In  the  case  at  bar  there  was  no  coassocia* 
tion  between  the  plaintiff  and  the  watchman, 
their  duties  being  entirely  distinct. 

"Article  2320  of  tiie  Revised  Civil  Code  de- 
clares that  'masters  and  employers  are  answet^ 
able  for  the  damages  occasioned  by  their  serv- 
ants and  overseers,  in  the  exercise  of  the  func- 
tions in  which  they  are  employed.'  By  jurispru- 
dence it  has  been  established  that  this  doctrine 
does  not  apply  to  fellow  servants ;  but  with 
this  exception,  the  plain  letter  of  the  law  holds 
the  master  answerable  for  the  act  of  his  serv- 
ants. The  case  before  ua  does  not  foil  within 
the  exception." 

In  that  case  an  assistant  of  the  sawyer  in 
a  sawmill  was  Injured  by  the  negligent  act 
of  a  watchman. 

For  the  reasons  stated,  the  defendant  Is 
clearly  answerable  for  the  negligent  omis- 
sion of  its  other  servant  to  close  the  trap- 
doors of  the  hatchway. 

2.  The  question  of  contributory  negligence 
was  primarily  for  the  jury  to  determine  un- 
der all  the  facts  and  circumstances  of  the 
case,  and  their  verdict  was  approved  by  the 
trial  Judge.  Our  examination  of  the  record 
does  not  impel  us  to  reach  a  different  conclu- 
sion. Under  the  evidence  the  danger  was 
not  obvious. 
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We  are  asked  to  Increase  the  auantum  of 
damages,  but  must  decline  to  do  so,  aa  the 
amoaat  of  the  award  Is  not  manlfestlr  Inad- 
equate. 

Judgmeut  affirmed. 


(124  La.) 
No.  17,ni. 


STATE  V.  GANTZ. 
(Supreme  Court  of  Louisiana.    Oct.  18,  lOOD.) 

1.  Objectioks  to  Statctxe— ExEHFTZon  Il- 
legal. 

The  statute  Is  attacked  od  the  ground  that 
it  discriminateB  and  does  not  apply  to  all  electri- 
cians. Exception  is  made,  and  exemption,  with- 
out good  or  reasonable  cause. 

2.  DiscBiMiNA-noN  Fatal. 

The  objection  is  fata].  There  are  persons 
designated  m  the  statute  who  have  the  right, 
jnder  its  terms,  to  employ  electrlciaiu  without 
evidence  of  their  gualiQcationi,  while  others 
have  no  such  right. 

&  DiSCBIUIHATION  IN  EMPLOniEIVT  OF  ELEC- 
ISICIAKS. 

It  follows^  from  the  foregoing,  that  one 
class  of  electricians  may  be  employed  by  per- 
sons exempted  from  the  provisions  of  tlie  act, 
while  others  have  do  such  right. 

4.  Constitutiohal  Law  (i  87*)— Right  to 
Earn  Livelihood— Conflict  with  Const. 
U.  S.  Amend.  14. 

If  it  be  of  importance  to  employ  a  master 
electrician,  it  is  important  that  he  be  employed 
by  the  exempted  and  the  nonexempted ;  and  the 
law  which  relieves  and  excmjits  certain  persons 
from  the  necessity  of  employing  him  Is  discrimi- 
native, and  r^ugnaot  to  the  fundamental  law, 
which  requires  that  all  persona  shall  be  protect- 
ed in  their  right  of  ^property,  including  their 
right  to  earn  a  livelihood. 

[Ed.  Note.— For  other  cases,  see  Const  I  tot  ion- 
aWjaw,  Cent.  Dig.  $S  150-171;   Dec.  Dig.  $ 

5.  Constitutional  Law  (|  230*)  —  Equal 
Pbotection  of  the  Laws. 

An  exception  may  be  proper  for  the  sake 
of  public  safety.  The  safety  intended  is  not 
evident  under  the  terms  of  the  statute.  On 
the  contrar;y,  it  la  manifest  the  greater  safety 
and  protection  lies  in  general  qualifications,  and 
not  in  partial  exemption. 

Special  reatrictiona  or  burdens,  or  special  priv- 
ileges, to  persons  engaged  in  the  same  baslness, 
ID  similar  situations,  not  sustainable.  They 
contravene  equal  rights,  to  which  all  are  enti- 
tled, and  the  law  cannot  be  enforced  uniformly. 
Bessette  v.  People,  193  III.  334,  fi2  H.  E.  213,  56 
L.  R.  A.  558. 

There  is  a  denial  of  the  eqnal  protection  of 
the  law. 

[Ed.  Note. — For  other  oases,  see  Constitution- 
al Law,  Cent.  Dig.  S  087 ;  Dec  Dig.  S  230.*] 

6.  Decisions  in  Point. 

To  decide  "that  some  of  the  class  engaged 
In  a  domestic  trade  or  commerce  shall  be  deemed 
criminal  if  they  violate  the  regulations  pre- 
scribed by  the  state,  and  others  of  the  same 
class  shall  not  be  bound  to  regard  these  regula- 
tions, is  BO  manifeRtly  a  denial  of  the  equal  pro- 
tection of  the  law  that  further  or  extended  argu- 
ment to  establish  that  position  would  seem  to  be 
nnnecepsa^."  Connelly  v.  Union  Sewer  Pipe 
Co..  184  U.  S.  540.  22  Sup.  Ct.  431,  40  L.  Ed. 
070;  Ex  parte  Hawley  (S.  D.)  115  N.  W.  93, 
1.-J      R.  A.  (N.  S.)  138. 

7.  Reoulatior  of  Business. 

The  buainesR  or  occupation  Ii  universally 
recognized  as  nsefnl  In  the  community  in  which 


it  Is  conducted.  It  may  be  regulated  by  general 
statute,  applying  to  all  alike. 

a  Statutes  (|  64*)— Effect  of  Fabtial  Iw- 

VALIDITT— ElIMINATIOIT  OF  OBJECTlONABLff 

Featube. 

The  rest  of  the  statute  cannot  be  made  oper* 
ative  equally  and  impartially  under  legtalativa 
sanction,  as  the  illegal  exemption  vitiates  the 

whole  statute. 

[Ed.  Note.— For  other  cases,  see  ■  StatnteiL 
Cent  Dig.  §§  58-60;  Dec.  Dig.  j  64.*] 

9.  Otheb  Points  Not  Decided. 

Other  grounds  of  defense  are  passed  with- 
out decidinjr  them,  as  the  case  is  disposed  of 
on  its  entirety  by  the  opinion  at  tlie  t»urt  on 
the  first  ground  presented. 

Ptovosty,  X,  dineDting. 

(Syllabos  by  the  Court.) 

Appeal  from  CrimiDal  District  ODort,  Par- 
ish of  Orleans;  Frank  D.  Chretien,  Judge. 

George  Gantz  was  charged  with  perform- 
ing the  work  of  a  master  ^ectrlclan  without 
having  obtained  a  license^  and,  his  demur- 
rer having  beea  sustained,  the  State  appeals. 
Affirmed. 

Walter  Onion,  Atty.  Oen.,  St  Glalr  Adams,. 
DIst.  Atty.,  and  Warren  Doyle  and  A.  D. 
Henrlqnes,  Jr..  Asst.  DlBt.  Attys.  (Gilbert  L. 
Dupre,  Jr.,  of  counsel),  for  the  Stat&  George 
B.  Smart,  for  ai^ellee. 

BREAUX,  C.  J.  The  charge  bronght  by 
the  state  against  the  defendant  is  that  he 
undertook  to  perform  the  work  of  a  master 
electrician  without  having  obtained  a  license 
from  the  State  Board  of  Electric  Examiners 
and  Supervisors,  and  that  he  installed  wires 
and  apparatus  to  convey  electric  currents  to 
a  building  In  this  city,  connecting  the  home 
of  one  of  the  inhabitants  of  the  city  with 
electricity.  In  violation  of  Act  Na  ITS.  p. 
of  1908. 

The  defendant  controverts  the  grounds  of 
the  Information  filed  against  him  by  the  dis- 
trict attorney,  and  Invoked  In  his  defense 
Const  U.  S.  Amend.  14.  He  also  Invokes 
the  Constitution  of  the  state  of  Louisiana, 
as  guaranteeing  to  him  the  right  to  continue 
In  his  occupation  as  electrician  without  tbe 
necessity  of  obtaining  a  license  under  an  as- 
serted illegal  statute,  unless  such  a  licoise 
be  required  of  all  electricians. 

The  rule,  sought  to  be  laid  down  in  the 
statute  attacked  by  defendant  as  relates  to 
population,  applies  to  every  city  of  50,000 
inhabitants.  Act  No.  178,  supra.  It  follows 
that  this  act  applies  within  its  terms  only 
to  tbe  city  of  New  Orleans.  There  la  no 
other  city  in  the  state  having  near  that  num- 
ber of  inhabitants. 

Under  the  terms  of  the  statute  in  ques- 
tion, the  qualifications  of  master  electricians, 
as  defined  by  section  5  of  the  cited  act,  are 
to  he  examined  into  and  determined  by  a 
board  of  "competent  practical  electricians," 
quoting  from  the  section  of  the  act 

The  board  Is  appointed  by  the  Governor. 
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■on  the  nomination  of  certain  bodies  named 
In  the  statute.  Tbe  Governor  has  the  an- 
tborlty  to  remove  any  member  of  tbe  t^oard 
for  Incompetency  or  Improper  conduct. 

The  statute  deflnefi  that  which  1b  meant 
tiy  "master  electricians,"  as  used  in  the  cited 
act  supra,  as  including  all  persoos  engaged 
In  Installing,  erecting,  or  repairing,  "or  con- 
tracting to  Install,  erect,  or  repair,"  electric 
-wires  or  conductors  to  be  used  for  the  trana- 
mlssfon  of  electric  currents  for  light,  heat, 
or  power  purposes. 

The  second  and  last  paragraph  of  the  sec- 
tion provides  what  shall  be  tbe  prirtl^es  of 
the  master  ^ectileiBn  uodw  tbe  provlston 
of  the  act. 

The  privileges  are  not  given  to  an  elec- 
trician before  he  has  obtained  a  license  from 
the  board  to  practice  as  a  master  electrician. 

No  license  Issues  to  any  person  under  the 
age  of  21. 

The  applicant  must  at  tbe  time  of  filing 
bis  application,  pay  to  the  Secretary  of  State 
the  sum  of  $26  and  furnish  a  bond. 

Section  7  of  the  act  cited  repeats  that  tbe 
persons  engaged  in  the  bnalnesB  must  secure 
a  license,  and  adds  that  If  they  fall  in  this 
respect  they  shall  be  guilty  of  a  misdemean- 
or, and  on  conviction  suffer  a  fine  provided 
(n  the  act. 

The  license  is  renewable  each  year  upon 
payment  of  a  fee  of  flO. 

All  electrical  work,  except  work  of  minor 
Importance,  must  be  done  under  the  super- 
vision of  a  "master  electrician." 

This  statute  applies  to  all  persons  and 
companies  and  firms,  except  the  lighting  and 
electric  railway  companies  and  tbe  depart- 
ment of  police  and  public  buildings  of  the 
city  of  New  Orleans,  wblcb  are  exempted 
from  tbe  provisions  of  this  act  In  so  far 
as  tbe  maintenance  and  installation'  of  their 
"equipment  pole  line  Bervlces"  and  "meters" 
are  concerned. 

The  Judge  of  the  district  court,  in  a  care- 
fully prepared  opinion,  declared  the  act  un- 
constitutional on  the  ground,  substantially, 
that  It  denied  electricians  equal  privileges. 

The  exemption  la  the  cause  of  the  trouble, 
and  has  given  ground  for  the  vigorous  at- 
tack made  by  tbe  defendant 

The  plaintiff,  In  argument  In  brief,  and 
at  bar,  in  the  first  place  called  attention 
to  the  restricted  character  of  tbe  exemption. 
In  answer  to  the  position  of  defendant  tbat 
It  was  really  a  general  exemption,  In  favor 
of  the  Electric  Railways  Company  and  the 
department  of  police  and  public  buildings. 

We  take  It  that  tbe  pole  line  service  and 
tbe  matter  of  meters,  mentioned  In  the  stat- 
ute, includes  a  large  part  of  tbe  work  to 
t>e  dona  There  is  no  necessity  of  deciding 
with  precision  the  extent  of  each — tbe  ex- 
-empted  work  and  that  which  Is  not  exempted. 

We  will  mention,  however.  It  Is  common 
knowledge  tbat  nearly  all  tbe  accidents  are 
traced  to  defective  line  service.  Tbe  light 
SOtB  ODt,  or  the  power  falla,  or  is  not  prop- 


erly regulated,  nesrly  always,  because  of 
defects  In  this  particular  work. 

It  is  scarcely  to  be  presumed  that  tbe  ex- 
emption would  have  been  Inserted  lu  tbu 
statute,  nnlesa  it  was  Intended  that  It  should 
amount  to  something.  It  was  not  inserted  as 
a  mere  compliment  or  mild  attention  to  the 
intended  exemptees.  Furthermore,  we  note 
that  the  express  terms  of  the  act  exempt 
"unimportant  work,"  as  made  very  evident 
by  the  following: 

"But  no  work  other  than  minor  electric  re* 
pairs  for  the  maintenance  of  eatablished  plants 
BbaU  be  performed  by  other  than  master  elec- 
trician or  under  his  direction."  Act  No.  178, 
sopza. 

This  provision  In  regard  to  minor  electric 
repair  work  already  excluded  the  companies 
and  the  police  department  named.  If  'the 
work  Is  of  no  Importance,  ^ey  could  have 
their  unimportant  work  done  under  that 
clause;  but  that  was  not  tbe  only  purpose 
of  tbe  exemption.  Evidently  the  work  of  the 
Intended  exemptees,  taken  as  a  whole,  Is 
Important  It  Is  provided  for  In  another  sec- 
tion than  tbat  provided  above,  and  it  Is  a 
special  exemption,  with  some  meaning  and 
scope.    It  gives  the  parties  broad  privileges. 

With  reference  to  the  quqptlon  Involvedi 
we  win  state,  before  going  further  In  deciding 
tbe  Issues,  tbat  there  Is  no  other  decision  In 
our  Reports  bearing  In  any  way  upon  tbe 
subject  other  than  tbe  decision  In  American 
Sugar  Refining  Company  v.  Louisiana,  179 
U.  S.  8»,  21  Sup.  Ct  43,  45  L.  Ed.  102,  which 
affirmed  tbe  decision  of  this  court,  and  that 
decision  Is  not  determinative  of  the  Issues 
in  favor  of  the  state  In  this  case. 

Upon  careful  reading  of  tbe  decision,  we 
found  that  tbe  act  attacked  In  tbat  case 
as  unconstitutional  Imposed  a  license  on  re- 
finers of  sugar.  Planters  were  exempt  un- 
der tbe  terms  of  tbe  act  The  charge  was 
that  the  law  discriminated  in  favor  of  the 
planters.  Tbe  court  held  that  there  was  no 
unlawful  discrimination.  The  discrimination 
was  founded  on  a  reasonable  distinction,  aa 
the  court  held  lu  the  cited  case. 

From  earliest  days,  tbe  farmer  and  manu- 
facturer have  been  considered  as  of  different 
classes. 

The  court  lu  the  cited  case,  supra,  held 
tbat  tbe  planter  or  farmer,  who  manufactur- 
ed his  own  product,  was  not  a  manufacturer 
within  the  Intendment  of  tbe  law.  There  Is 
a  reasonable  distinction  between  the  two ;  the 
farmer  who  plants  the  crop,  and  the  same 
farmer  who  manufactures  his  crop.  He  (the 
farmer)  Is  not  a  manufacturer  In  manufactur- 
ing bis  own  crop,  any  more  than  he  is  a  mer- 
chant If  he  sells  his  own  crop. 

There  Was  good  reason  for  exempting  the 
producer.  It  was  In  keeping  with  the  experi- 
ence of  ages.  To  make  him  liable  would  not 
be  reasonable,  as  It  would  not  be  reasonable 
to  consider  him  as  a  merchant  because  be 
sells  bis  products  lu  tbe  market 

The  manufacturing  or  refining  of  the  prod* 
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nee  or  tbe  sale  In  the  market  Is  an  Incident 
of  the  growth  or  production  of  tbe  cane. 

The  question  In  the  case  before  us  la  en- 
tirely different  There  la  no  question  here  of 
a  tax,  as  in  the  case  last  elted  above.  The 
Tl^t  to  work  cannot  be  restrained  without 
reason.  Constituted  authorities  have  been 
careful  not  to  sanction  unreasonable  Interfer- 
ence with  the  right. 

Here  not  only  there  is  no  good  reason,  but 
there  Is  discrimination. 

Why  should  the  companies  and  tbe  depart* 
ment  before  named  have  tbe  right  to  employ 
unlicensed,  untrained,  and  even  ignorant  elec- 
tricians, if  th^  choose,  while  the  average 
owner  or  employer,  who  does  not  come  with- 
in the  exonption,  must  employ  only  a  licens- 
ed electrician? 

To  extend  the  Inquiry  Airther  on  Ihe  saipe 
line :  Why  should  an  electrician  who  has  no 
license  be  able  to  find  employment  with  these 
companies  and  departments,  while  If  another 
electrician,  equally  as  competent,  is  called  up- 
on by  another  owner  or  employer,  he  must 
produce  a  license  or  lose  the  opportunity  to 
work  and  earn  a  Uvellhood? 

Class  legislation,  discriminating  against 
some  and  fararlng  others,  Is  prohibited.  Bar- 
ber T.  Connolly,*  113  U.  S.  27,  8  Sup.  Ct.  357, 
28  L.  Ed.  S23. 

And,  It  follows,  equally  prohibited  Is  l^is- 
latlon  permitting  a  company  or  a  department 
of  public  works  to  employ  one  class  of  arti- 
sans, and  denying  to  this  class  and  to  others 
in  slmilaT  situations  to  work  for  oth«  own- 
ers and  omployers. 

In  general  terms,  the  contention  is  urged 
by  the  state  that  the  discrimination  is  proper, 
because  it  is  legislation  to  carry  out  a  public 
purpose  for  the  public  safety. 

Tills  does  not  sattafactwUy  appear,  is  our 
answer. 

The  public  safety  under  the  act  cited  is  not 
the  better  safeguarded.  The  only  purpose  of 
the  exemption,  from  all  appearances,  la  to 
iwrmlt  a  few  to  emi>loy  less  qualified  elec- 
tricians, while  others  are  denied  that  rlgbt, 
or  to  permit  a  few  to  do  as  they  please,  as  re- 
lates to  the  qaallflcatloDB  of  electricians  they 
employ. 

We  have  weighed  the  authorities,  and  have 
arrived  at  the  conclusion  that  th^  sustain 
defendant's  contention  of  unlawful  discrim- 
ination. 

True,  no  one  should  seek  to  deny  to  the 
state  the  power,  by  legislation,  of  iirotectlng 
the  morals  and  the  safety  of  the  public. 

Here  the  legislation  dora  not  look  to  that 
end.  It  amounts  to  a  denial  of  the  equal 
protection  of  the  law. 

Our  opinion  finds  sui^rt  in  decision  re- 
ported In  41  L  R.  A.  C80.  being  State  v.  Gard- 
ner. 58  Ohio  St.  C09,  '51  N.  E.  130,  05  Am.  St 
Rep.  785. 

Special  restrictions  and  special  privileges 

not  to  be  granted  to  porsons  engaged  In  the 


same  business,  under,  conditions  the  same,  ia 
the  tenor  of  the  decision  we  have  annotated. 

The  case  cited  is  a  particularly  strong  case 
for  defendant 

After  reading  it,  it  is  not  possibie  to  ques* 
tion  its  correctness  with  any  d^ree  of  reason. 

We  conclnde  this  part  of  tbe  discussion. 
We  will  now  discuss  whether  tbe  ill^l  ex- 
emption, because  Illegally  discriminative, 
vitiates  the  whole  statute. 

It  does  evidently.  It  is  a  criminal  statute, 
as  it  defines  a  crlma 

By  striking  out  the  exemptlcni  as  unconsti- 
tutional, It  leavra  subject  to  erlmlual  prose- 
cution those  tbe  L^slature  expressly  in- 
tended should  be  exonpt 

As  to  them  It  would  be  making  that  a  crime 
which  was  never  intended  should  be.  The 
exemption  renders  it  Imixwsible  to  enforce 
tba  l^slatlve  will. 

The  statute  must  be  considered  as  a  whole, 
and  the  intention  as  bearing  on  all  Its  clauses. 
The  character  of  the  intention,  its  Indivisible 
nature,  affects  the  whole  statnta  It  cannot 
be  mforced. 

The  statute, -we  infer,  was  adopted  in  ac- 
cordance with  a  plan.  According  to  It,  there 
is  exemption  which  is  far-reaching; 

Our  decision  extoids  to  and  renders  inop- 
erative the  other  parts  of  the  statute,  whirh 
are  intimately  and  inseparably  connected 
with  the  plan  of  legislation. 

We  will  not  take  up,  discuss,  and  decide 
the  other  grounds  of  defense.  The  points 
decided  are  sufficient  to  dispose  of  the  case. 

Tbese  being  our  views  of  the  grounds  con- 
sidered by  us.  It  only  remains  for  us  to  de- 
cree that  the  proceedings  must  fall. 

For  reasons  assigned,  the  Judgment  of  the 
district  court  is  affirmed. 

FROVOSTT,  J.,  dissents. 


(124  La.) 
Na  17,»03. 

BALDWIN  LUMBKR  CO.,  Limited,  v.  TODD 
et  al. 

In  re  BALDWIN  LUMBER  CO.,  Limited. 
(Supreme  Court  of  Louiaiaus.   Oct  18.  1900.) 

1.  Eabeubnts  (t  61*)— Injunction  to  Pio- 

TECT. 

An  injunction  based  on  an  Implied  rifcht  of 
passage  is  properly  refused,  where  It  does  not 
appear  that  the  alleged  place  and  mode  of  pan- 
Rare  has  been  fixed  by  consent  of  parties  or  u 
jndKment  of  court. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  134,  135;  Dec.  Dig.  {  61.*] 

2.  Eareubnts  (1 17*)— IvFLRD  RtonT  or  Pas- 

BAOE. 

An  implied  riicht  of  passage  cannot  exist, 
where  a  special  place  and  mode  of  [lassage  bare 
been  fixed  by  contract, 

[Ed.  Note.— For  other  cflsea.  see  Easement". 
Cent.  Dir.  fi§  4.V49;  Dec.  Dig.  8  17.»] 
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S.  Pleading  (%  306*)— Oteb. 

Where  an  action  is  fonnded  on  certain  deeds 
not  annexed  to  a  petition  for  Injunction,  tbe 
defendant  in  a  rale  to  show  canae  naa  tbe  right 
to  oyer  of  tbe  docnments  aa  coostitntiDg  a  part 
of  the  petition. 

['Ed.  Note. — For  other  cases,  aee  Pleading, 
Cent.  Dig.  U  918-929;  Dec.  Dig.  S  306.*] 

4.  Makdaiccs  ({  37*)— Gbounds  or  Relief— 

Gbahtinq  of  iNjuncnoN. 

Mandamus  will  not  lie  to  compel  the  grant- 
ing of  an  injunction,  except  on  the  clear  dia- 
olosure  of  one  of  tbe  special  grounds  set  forth  in 
article  298  of  the  Code  of  Practice. 

(Kd.  Note. — For  other  casea,  see  Mandamas, 
CenL  Dig.  SS  81,  82 ;  Dec.  Dig.  9  37.*] 

(Syllabus  by  tbe  Court) 

Action  for  an  injunction  by  the  Baldwin 
Lumber  Company,  Limited,  against  Nathan 
K.  1o6A  and  others.  The  injunction  prayed 
was  dffiiied,  and  plaintiff  applies  for  writs 
of  mandamus  and  cwtlorari.  Application 
dismissed. 

Borah  &  Hlmel,  for  relator.  Allen  &  Pe- 
cot,  for  respondents. 

LAND.  J.  Plaintiff,  claiming  to  be  owner 
and  possessor  of  all  tbe  cypresa  timber  stand- 
ing, lying,  end  being  on  certain  swamp  lands 
belonging  to  the  defendants,  and  alleging 
that  its  employes  had  recently  entered  on 
said  property  for  the  purpose  of  laying  the 
foandation  of  Its  railroad  for  skidding  and 
removing  said  timber,  and  had  been  disturbed 
In  said  woilE,  and  ordered  off  the  premises, 
and  threatened  with  arrest  by  the  defendants, 
instltnted  an  injunction  suit  to  restrain  them 
from  interfering  with  the  plaintiff  company 
in  Its  works  and  operations  In  building  its 
roadbed  and  skidder,  and  cutting  and  remov- 
ing said  timber  from  said  lands  In  Its  alleged 
customary  manner. 

The  plaintiff  set  forth  Its  titles  to  said  tim- 
ber from  the  defendants  through  mesne  con- 
veyances by  reference  to  a  number  of  deeds, 
wtalch  were  not  annexed  to  the  petition,  and 
by  virtue  of  its  allej^  ownership  of  said 
timber  claimed  the  implied  right  to  coiutruct 
and  operate  a  railroad  and  skidder  on  and 
through  the  lands  of  the  defendants  for  the 
purpose  of  cutting  and  removing  said  tim- 
ber. 

The  JiHge  below  declined  to  grant  an  ex 
parte  Injunction,  bat  ordered  a  rule  nisi  to 
issue.  Thereupon  the  plaintiff  company  ap- 
plied to  the  Supreme  Court  for  writs  of  man- 
damus and  prohibition;  but  this  conrt  re- 
fused to  interfere  with  the  bearing  of  the 
rule  ntsl,  and  dismissed  plaintiff's  applica- 
tion.  See  Record.  No.  17,811. 

For  answer  to  the  rule  tiie  deftodants  ex- 
cepted that  the  petition  cm  its  face  disclosed 
no  grounds  for  an  injunction.  Defendants 
further  prayed  for  oyer  of  the  deeds  refer* 
red  to  In  the  petition.  This  prayer  was  grant- 
ed. For  answOT  to  the  rule,  defendants  aver- 
red that  by  contract  with  their  vendee  and 


plaintiff's  author  It  was  stlpnlated  that  the 
timber  sold  was  to  be  removed  by  means  of  a 
canal  of  certain  dimensions  to  be  constructed 
through  the  swamp  lands  of  the  defendants ; 
that  said  canal  was  dre^ed,  so  as  to  connect 
with  a  navigable  stream,  and  can  be  used 
for  the  purpose  of  removing  said  timber. 

On  the  trial  of  ttw  rule,  the  defendants 
offered  in  evidence  the  deeds  referred  to  in 
plaintiff's  petition. 

Tbe  deed  of  sale  from  the  defoidanta  to 
their  original  vendee  contains  the  following 
recital: 

"The  right  is  hereby  granted  said  vendee 
company  to  dredge  its  canal  through  an;  por- 
tion of  said  above-described  swamp  land,  and 
privilege  is  reserved  to  said  vendor  to  drain  in- 
to said  canal  as  he  may  deem  necessary." 

By  supplemental  contract  the  course  of  tbe 
canal  and  its  dlmenstons  were  fixed,  for  tbe 
purpose  of  drainage,  pulling  and  floating 
timber  through  the  defendants*  plantation, 
reserving  their  right  to  cat  brandi  canals 
into  the  main  canal  for  tbe  purpose  of  drain- 
ing th^  lands. 

Plaintiff  purchased  the  timber  In  qneatiotn. 
"with  tbe  right  to  use  the  canal  which  has 
been  dug  or  may  be  dug  on  or  through  said 
property,  or  any  portion  thereof,  for  tbe  pur- 
pose of  getting  the  timber  from  said  lands." 

On  the  showing  thus  made  the  Judge  re- 
fused to  grant  the  injunction  prayed  for  by 
the  plaintiff  company,  which  thereupon  filed 
the  application  for  writs  of  mandamus  and 
certiorari  now  under  consideration. 

Relator's  case  Is  based  on  tbe  proposition 
that  the  Judge  below  had  no  discretion  to 
refuse  the  injunction  or  to  Inquire  into  the 
facts  of  the  case,  because  the  petition  dis- 
closed on  its  face  one  of  the  statutory  caus- 
es for  Injunction  set  forth  in  article  298  of 
the  Code  of  Practice,  to  wit: 

"When  the  defendant  disturbs  the  plaintiff  in 
the  actual  and  real  possession  which  such  plain- 
tiff has  had  {or  more  than  cue  year  either  of 
real  estate  or  of  a  real  right,  of  which  he  claims 
either  the  ownership,  the  possession,  or  the  en- 
enjoyment." 

The  allegations  of  the  petition  for  Injunc- 
tion show  tliat  the  plaintiff's  cause  of  action 
is  founded  on  an  implied  right  of  passage 
on  and  over  the  plantation  of  the  defendants. 
Tbe  title  deeds  of  the  plaintiff,  which  should 
have  been  annexed  to  the  petition,  disclose 
tliat  the  mode  and  place  of  passage  bad  been 
fixed  In  the  contract  of  sale  between  the  de- 
fendants and  the  original  purchaser  of  the 
timber.  It  is  obvious  that  under  its  own 
title  deeds  plaintiff  has  no  implied  right  of 
passage  as  claimed  in  the  petition.  But,  con- 
ceding snch  implied  right,  it  does  not  follow 
that  it  vested  In  the  plaintiff  tbe  right  to 
select  the  place  and  mode  of  passage  most 
convenient  for  Its  own  purposes  wlthojut  con- 
sulting the  defendants.  On  the  contrary, 
the  law  provides  that  tbe  passage  must  be 
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fixed  In  the  plare  least  Injurious  and  Incon- 
venient to  the  owner  of  the  spll,  provided  it 
afford  the  game  facility  for  the  owner  of  the 
servitude.  Civ.  Code,  arts.  700-708.  It  Is 
equally  obvious  that  an  Implied  right  of  way 
cannot  be  exercised^  until  it  is  fixed  by  con- 
cent of  parties  or  judgment  of  the  court 

Hie  title  deeds  of  the  plaintiff,  however, 
show  that  tlie  place  and  mode  of  passage  was 
fixed  by  contract  It  follows  that  the  alleged 
Implied  right  of  passage  did  not  exist,  and 
the  Injunction  prayed  for  was  properly  re- 
foeed. 

The  argument  for  plaintiff  is  based  entire- 
ly on  the  allegations  of  the  petition,  exclu- 
sive of  the  recitals  of  the  title  deeds  not  an- 
nexed thereto  as  required  by  the  rules  of 
practice,  and  on  the  proposition  that  it  was 
the  mandatory  duty  of  the  Judge  to  grant  the 
injunction  on  the  showing  thus  made. 

Thid  court,  in  refusing  plalntifTa  first  ap- 
plication for  maiidamus,  virtually  beld  that 
the  Judge  acted  properly  In  Issuing  a  rule 
to  show  cause  why  the  Injunction  should  not 
be  granted.  Defendants  appeared,  and  pray- 
ed for  oyer  of  the  deeds  on  which  the  action 
was  founded,  and  the  judge  properly  ordered 
their  production  as  an  essential  part  of  the 
pleadings.   Code  Prac.  arta  174,  175. 

It  is  therefore  ordered  that  the  rule  nisi 
herein  be  recalled,  and  that  the  application 
of  relator  be  dismissed,  with  costs. 

(124  La.) 
No.  17,830. 
STATE  V.  OEBBDOBF. 

{Supreme  Court  of  Louisiana.    Oct.  IS,  1909.) 

Cbiuihai.  Law  (|  1023*)— Konsuppobt— Ap- 
fEAif— Final  Judguent. 

Acts  190Z.  p.  42,  No.  34,  provides  that  any 
person,  who  witbont  just  cause  shall  desert  or 
willfully  neglect  to  provide  for  the  support  of 
his  wife  or  minor  cbfldren  tn  destitute  or  ne- 
cessitous circumstances,  riiall  be  deemed  goil^ 
of  a  misdemeanor,  ana  shall  be  punished,  etc. 
Held,  that  nonsapport  under  such  section  is  a 
criminal  offense,  and  that  an  order  of  the  juve- 
nile court,  finding  a  husband  guilty  thereof  and 
ordering  htm  to  pay  to  the  sheriff  each  two  weeks, 
for  the  support  of  his  wife  aod  miuor  children, 
fT.SO,  was  not  a  final,  appealable  Judgment 

[Ed„  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2589;  Dec.  Dig.  S  1023.*] 


(La. 

Appeal  from  Juvenile  Court,  Parish  of  Oi^ 
leans;  A.  H.  Wilson,  Judge. 

Augustus  Gersdorf  was  convicted  of  noii' 
support,  and  he  appeals.  Dismissed. 

James  B.  Rosser,  Jr.,  for  appellant  St 
Clair  Adams,  DIst  Att7.,  and  A.  D.  Heuri- 
ques,  Jr.,  Asat  Dist  Atty.,  for  the  States 

PROVOSTY,  J.   Act  No.  31.  p.  42,  of  1902. 

provides  that: 

"Any  person  who  shall,  without  just  cause,  de- 
sert or  willfully  neglect  to  provide  for  tbe  sup- 
port of  his  wife  or  minor  children  in  destitute  or 
necessitous  circumstances,  shall  be  deemed  guilty 
of  a  misdemeanor  and  shali  be  punished  by, 
etc. 

Defendant  waa  durged  before  tiie  juTenile 
court  (which  court  la  given  cc^lxuice  by 
law  of  all  aach  oBeaaeB)  aa  fMlowa: 

"Did  unlawfully  and  without  just  cause  desert 
and  neglect  to  provide  for  tbe  support  of  Jessie 
and  Bertha  Oeradorf,  hts  minor  children  and 
lawful  issue,  and  the  aforesaid  minor  children  of 
said  August  Gersdorf  then  and  there  were  and 
now  are  In  destitute  and  necessitous  dircum- 
stances,"  etc. 

Qnotiug  from  the  transcript: 

"The  plaintiff  was  then  rearraigned,  pleaded 
not  gulltyj  and  the  trial  proceeded  with,  when, 
after  hearing  the  evidence  of  Mrs.  Gersdorf  aod 
her  husband,  the  accused  was  found  guilty  and 
ordered  to  pay  to  tbe  criminal  dieriS,  each  two 
weeks,  the  sum  of  seven  and  'o/ioo  aollars  for 
the  support  of  his  minor  diildren,  wife  to  col- 
lect" 

From  the  order  thus  made,  defendant  has 
appealed;  and  the  state  has  moved  to  dis- 
miss the  appeal,  relying  upon  the  decision  of 
this  court  in  the  case  of  State  v.  Mioton,  112 
La.  180,  36  South.  314,  where  the  appeal  was 
from  a  similar  order,  and  the  court' dismissed 
it  on  the  ground  that  such  an  order  is  not 
a  final  Judgment  of  conviction,  and  therefore 
Is  not  appealable  under  the  terms  of  the 
law  regulating  appeals  from  the  Judgments 
of  the  juvenile  court. 

The  learned  counsel  for  defendant  says  that 
the  matter  charged  upon  defendant  is  not 
made  criminal  by  any  statute  of  the  state, 
and  that  therefore  the  ruling  In  the  Mioton 
Case  does  not  apply.  The  answer  is  that  the 
matter  charged  is  made  criminal  by  said  Act 
No.  84  of  1902. 

i^peal  dismissed. 
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JOHNSON  T.  STATB. 
(Sd^cbw  Court  of  Florida,  DiviBlon  A.  Oct 

19,  1909.) 

1.  InDicnniiT  and  Istobkation  (J  310*)— 

STATUTOBT  OrrBHSE—SUTVICUNCT. 

An  InforiDatlon  that  alleget  all  the  onen- 
tUls  of  a  (tatatorj  offense  fn  langoage  eoniva* 
lent  in  force  and  meaning  to  the  Btatatorj  termB, 
and  la  not  so  framed  as  to  mislead  the  defend- 
■nt,  or  to  embarrass  him  in  the  preparation  of 
bis  defense,  or  to  expose  him  to  another  pros- 
ecution for  the  same  offense,  will  not  be  held 
fatally  defective  on  motion  to  quash. 

[Gd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  I  291;  Dec  Dig. 
I  U0.*3 

2L  iNDICnClMT  AND  iNrOBMATION  ($  110*) — 
STATUTOBT  OrrENBES— Rfsistiko  Abbest— 
AUXOATION  OF  VlOLBNOB. 

Where,  in  alleging  a  statutory  offense  In 
which  Tiolence  is  an  Element,  an  allegation  of 
the  nnlawAil  use  of  force  may,  under  tlte  cir- 
cumstances alleged,  be  equivalent  to  an  allega- 
tion of  Tiolence  (dting  8  Words  and  Phrases, 
7327). 

[Ed.  Note,— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  291;  Dec  Dig. 

f  iia*] 

a  iNDXOnCBNT  AlfD  IHFOBMATION  (§  43*)— FUJ 

Mark— INDOBBEMBNT  Nunc  Pbo  Tunc. 
Section  3S82,  Gen.  St  1906,  authorizes  In- 
formations diaiging  offenses  to  be  filed  In  va- 
cation In  the  criminal  courts  of  record;  and 
where  an  information  is  properly  lodged  with 
the  clerk  of  the  court,  an  omitted  file  mark  may 
by  order  of  the  court  be  placed  upon  the  inform 
mation  none  pro  tune,  when  the  facts  wai^ 
rant  it 

[Ed.  Note^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f  IM;  Dec  Dig. 
I  4S*l 

4.  Gbiuihai.  Law  (|  ii68*)--OinanoN  of  Fiix 
Mask  ibom  Infobmation— Bftiot  oh  Ca- 
pias. 

When  an  Information  is  properly  marked 
ffled  nunc  pro  tunc  aa  of  the  day  it  wan  lodged 
with  the  cleHc,  a  capias  Issued  after  the  inform 
mation  was  so  lodged  Is  not  illegal,  and  la  ad- 
missible in  evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Gent  Dig.  I  610;  Dec  Dig.  S  283.«] 

&  CKunKAi.  Law  (|  823*)->HabiclbS8  Ebbob 

— IlTSTBUCTnONS. 

A  chaige  that  the  defendant  Is  presumed 
to  know  what  he  was  doing,  and  wnetber  It 
waa  right  or  wrong,  and  that  the  burden  of 
proof  is  upon  the  defendant  to  raise  a  reason- 
able doubt  in  the  minds  of  the  jury  as  to  the  de- 
fendanfa  knowledge  at  the  time  of  the  commis- 
sion of  the  offense,  is  not  reversible  error,  where 
in  the  same  sentence  of  the  charge  the  jury  is 
instructed  that  "if,  from  all  the  evidence  In  the 
case/'  they  have  a  reasonable  doubt  aa  to  wheth- 
er toe  defendant  knew  what  he  was  doing  at 
the  time  of  the  commission  of  the  offense,  u  an 
offense  was  committed,  they  wUl  find  the  de- 
fendant not  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SI  3992-1995,  815S;  Dec  Dig.  f 
823.  •] 

(Syllabos  by  the  Court)* 

Error  to  Criminal  Ooart  of  Record,  Orange 
County ;  J.  D.  B^gs,  Jadg& 

I.  N.  Johnaon  waa  ctmrtcted  of  resisting 
an  oflicer  wbUo  executing  a  capias,  thereby 
obstmctlng  Um  in  making  an  arrest,  and  he 
brings  error.  AflSrmed. 


Frank  W.  Pope,  for  plaintiff  In  error.  Park 
Tramm^,  Atty.  Gen.,  for  the  Stat& 

WHITFIELD,  0.  J.  The  Information  filed 
in  the  criminal  court  of  record  for  Orange 
oountT  against  the  defendant  t&ere.  I.  N. 
J<^n8on,  was  In  two  connts.  A  T^ict  of 
gnllty  on  the  second  count  was  rendered, 
whidi  oporates  as  an  Implied  acqnittal  on 
the  first  count.  Smith  t.  State,  40  Fla.  203, 
28  South.  854.  It  to,  therefore,  not  necessary 
to  consider  any  auestlon  relattve  to  the  first 
count  of  the  information.  Oreen  t.  State, 
17  Fla.  669. 

The  dutrglng  part  of  the  second  count  Is 
that  the  defendant,  in  Orange  county,  Fla., 
on  January  28,  1909,  "while  James  A.  Klrk- 
wood.  the  shwUf  ot  said  Orange  county,  and 
Frank  Gordon,  a  deputy  sherlit  In  and  for 
said  county,  were  in  the  county  aforesaid 
lawfully  and  1^  virtue  of  their  said  offices 
proceeding  under  a  caidas  to  arrest  one  Maud 
Johnson,  did.  well  knowing  the  premises 
knowingly  and  willfully  resist  the  said  James 
A.  Klrkwood  and  Frank  Owdon  in  the  dls- 
chaige  of  their  duty  as  such  shwlff  and  dep- 
uty Bh»lff,  which  th^,  the  said  James  A. 
Elrkwood  and  Frank  Oordon,  were  then  and 
ttxen  attmnptlng  to  perform,  1^  gripping  the 
hand  of  the  said  Fnuik  Gordon  and  forcibly 
preventing  him  fnun  opening  Oie  door  of  the 
nxMn  wherein  the  said  Mand  Johnson  was, 
and  tbattoy  obstructing  the  said  James  A. 
Klrkwood  and  Frank  Gordon  from  entering 
to  arrest  the  said  Blaud  J<duisou,"  etc. 

Section  8500  of  the  General  Statutes  of 
1906  provides  that  **whoever  knowingly  and 
willfully  resists,  obstructs  or  opposes  any 
sberUC,  deputy  sheriff,  constable  or  other  per- 
son legally  authorised  to  execute  proc«H^  in 
the  execution  of  legal  process  or  In  the  law- 
ful executitm  of  any  legal  duty,  by  offering 
or  doing  violence  to  the  person  of  sudk-offliceT 
or  legally  authorised  penum,  shall  Jw-  pun- 
ished." et& 

It  Is  contended  that  the  Information  is 
fatally  defective  because  the  charge  is  not 
In  the  language  of  the  statute,  or  In  language 
of  equivalent  Import ;  that  it  is  not  alleged 
that  the  <d9cer  was  legally  authorised  to  a- 
ecute  the  capias,  or  that  the  capias  was  legal 
process ;  that  it  is  not  alleged  that  the  grip- 
ping of  Frank  Gordon's  hand  was  done  vlo* 
lently,  or  that  there  was  any  violence  or  offer 
of  violence  by  the  defendant 

The  giat  cX  the  statutory  offense  diarged 
Is  knowingly  and  willfully  resisting,  obstmct- 
lng or  opposing  the  execution  of  legal  pro- 
cess, hy  offering  or  doing  violence  to  the  per- 
son of  tiie  officer.  The  Infotmation  charges 
a  knowing  and  willful  resistance  of  an  officer 
while  lawfully  proceeding  to  execute  a  caplai^ 
by  grilling  the  hand  of  the  officer  and  for- 
cibly preventing  him  from  opmlng  the  door 
of  the  room  in  which  was  the  persim  ft>r 
whom  the  capias  was  tssued,  thereby  ob- 
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stractlng  the  officer  In  entering  the  room  to 
make  the  arrest.  This  charge  sufficiently 
states  all  the  essentials  of  tbe  statutory  of- 
fense. The  allegation  that  the  officer  .was 
lawfully  and  by  virtue  of  hts  office  proceeding 
under  a  capias  to  make  the  arrest  is  a  suffi- 
cient charge  that  tbe  officer  was  legally  au- 
thorized to  execute  the  command  of  tbe  ca- 
pias, and  that  tbe  capias  was  l^al  process. 
The  allegation  tbat  tbe  defendant  gripped  the 
hand  of  the  officer,  and  forcibly  prevented 
talm  from  opening  the  door  for  the  purpose 
of  making  the  arrest  under  tbe  capias,  neces- 
sarily luvolreB  resistance,  and  an  act  of  vio- 
lence to  the  person  of  the  officer  while  en- 
gaged In  the  execution  of  legal  process.  The 
force  alleged  Is  unlawful,  and  as  such  Is 
synonymous  with  violence.  See  Bouvler's 
Law  Die.  1107 ;  8  Words  and  Phrases,  7327. 
The  information  Is  not  so  framed  as  to  mis- 
lead tbe  defendant,  or  to  embarrass  him  In 
tbe  preparation  of  his  defense,  or  to  expose 
him  to  another  prosecution  for  tbe  same  of- 
fensa  Sections  3061,  3962.  Oen.  St.  1906; 
Lewis  T.  State,  65  Fla.  54,  45  South.  998. 

A  charge  that  follows  the  lahguage  of  the 
information  is  not  faulty,  because  It  falls  to 
use  the  word  "violence,"  but  states  facts  that 
amount  to  violence. 

Section  8882,  Oen.  St  1906.  anthwlzes  in- 
formations to  be  filed  in  vacation  In  the  crim- 
inal courts  of  record,  and  where  an  Informa- 
tion is  prc^rly  lodged  with  the  clerk  of  the 
conrt,  an  omitted  file  mark  may  by  tbe  order 
of  the  court  be  placed  upoa  the  inA»mation 
nunc  pro  tunc,  when  the  facts  warrant  it  A 
capias  duly  Issued  on  sn  information  actually 
lodged  with  the  derfe  of  the  criminal  court 
of  record  Is  not  rendered  Illegal  because  no 
file  mark  was  placed  upon  the  Information. 
When  an  information  is  properly  marked 
filed  nunc  pro  tunc  as  of  the  day  it  was  lodg- 
ed with  the  derk,  a  capias  issued  after  the 
information  was  so  lodged  is  admissible  in 
evidence. 

A  charge  that  tbe  defendant  Is  presumed 
to  know  wliat  he  was  doing,  and  wheth^  it 
was  right  or  wrong,  and  that  the  burden  of 
proof  is  upon  the  defendant  to  raise  a  rea- 
sonable doubt  in  the  minds  of  the  Jury  as 
to  the  defendant's  knowledge  at  the  time  of 
the  commission  of  the  offense,  is  not  reversi- 
ble error,  where  in  the  same  sentence  of  the 
charge  the  Jury  is  Instructed  that  "if,  from 
all  the  evidence  In  the  case."  they  have  a 
reasonable  doubt  as  to  whether  the  defend- 
ant knew  what  he  was  doing  at  the  time  of 
the  commlFsion  of  the  offense,  if  an  offense 
was  committed,  they  will  find  the  defendant 
not  guilty. 

The  conrt  refused  to  give  the  Instructions 
requested  by  the  defendant.  Some  of  these 
Instmctlohs  were  not  properly  ai^llcabfe  to 
the  facts  In  Issue,  and  the  others  were  suffi- 
ciently covered  by  charges  given. 

Charges  given  by  the  court  fairly  covered 


the  defense  made  of  Incapacity  to  commit 
tbe  offense  because  of  Intoxication.  The  evi- 
dence supports  tbe  verdict,  and  no  reversible 
errors  are  made  to  appear. 
The  Judgment  is  affirmed. 

SHACKLEFORD  and  COCKRELL,  JJ., 

concur. 

TAYLOR,  HOCEER,  and  PARKHILL,  3J^ 
concur  In  the  opinion. 


POSEY  V.  STATE. 
(Supreme  Court  of  Florida,  Division  B.  Oct 
19,  1909.   Headnotes  Filed  Nov.  24,  1909.) 

1.  CeiHiNAi,  Law  J|  958*)— New  TeiaI/— New- 
ly DtscovEBED  Evidence. 

A  motion  for  new  trial  upon  the  ground  of 
newly  discovered  evidence  will  not  be  granted, 
where  the  motion  has  do  other  rapport  than 
the  affidavit  of  the  defendant 

[Ed.  Note. — For  other  cases,  see  Criminnl  Law, 
Cent.  Dig.  §§  2390-2403;  Dec  Dig-  i  958.*] 

2.  CBiiiiN.Ar,  Law  (8  958*)  — New  Tbial  — 
Newly  Discovebbd  Evidehce— Affioavitb 
or  Witnesses. 

Where  the  affidavit  of  the  defendant  In  sup- 
port of  a  motion  for  new  trial  npon  the  ground 
of  newly  discovered  evidence  gives  the  names  of 
witnesses  hy  whom  he  espects  to  prove  certain 
newly  discovered  facts,  but  the  defendant  does 
Dot  produce  the  affidavits  of  the  witoesses  them- 
selves to  the  facts  to  which  they  are  ready  to 
testify,  and  he  does  not  satisfactorily  show  why 
he  cannot  do  So,  tbe  denial  of  the  motion  will 
not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  g§  2306-2403 ;  Dec.  Dig.  |  86a*l 

3.  Ckiminal  Law  (S  1159*)— AppkaI/— Review 
—Conflicting  Evidence. 

Where  there  is  evidence  from  which  all 
the  elements  of  the  crime  of  which  the  defend- 
ant stands  convicted  may  be  legally  inferred, 
and  it  does  not  appear  that  the  jury  were  not 
governed  by  the  evidence  adduced  at  the  trial, 
the  appellate  conrt  will  not  disturb  the  verdict 
merely  because  the  evidence  is  conflicting. 

[Ed.  Note.— For  other  cases,  see  Criminal  Tjsw. 
Cent.  Dig.  II  3074r-3083 ;  Dec.  Dig.  I  llOOt.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Pasco  County;  J. 
B.  Wall.  Judge. 

J.  Martin  Posey  was  convicted  <tf  assault 
with  Intent  to  kill,  and  brings  error.  Af- 
firmed. 

Mac&rlane  A  Davis  and  }.  A.  RendlQ-,  for 
plaintiff  In  «rror.  Park  Trammel!,  Atty.  Gen., 
for  tbe  State. 

PARKHILL,  J.  The  plaintiff  In  error 
was  convicted  of  an  assault  with  Intent  to 
murder,  and  from  {he  Judgment  and  sentence 
therein  Imposed  be  seeks  telleC  here  by  writ 
of  error. 

It  Is  contended  that  tbe  Judgment  should 
be  reversed,  because  the  trial  Judge  shonld 
have  granted  tbe  motion  for  new  trial  upon 
the  ground  of  newly  dlsoorered  evidence. 

This  motion  has  no  other  support  than  the 
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affidavit  of  the  defendant  In  this  afiSdavlt 
the  defendant  sets  forth  that  he  can  prove 
certain  newly  discovered  facts  by  witnesses 
whose  names  are  gtvra ;  but  he  does  not  pro- 
duce the  affidavits  of  the  witnesses  them- 
selves to  the  facts  to  which  they  are  ready 
to  testify,  and  be  does  not  satisfactorily 
show  why  he  cannot  do  so.  Upon  such  a 
showing  as  this,  a  new  trial  npon  the  ground 
of  newly  discovered  evidence  should  not  be 
granted.  Jones  v.  State,  35  Fla.  289,  17 
South.  284;  Williams  v.  State,  53  Fla.  89, 
43  Sooth.  428. 

There  is  evidence  from  wbtch  all  the  ele- 
ments of  the  crime  of  which  the  defendant 
stands  convicted  may  be  legally  Inferred ; 
and,  as  we  cannot  see,  from  the  record  be- 
fore UB.  that  the  Jury  were  not  governed  by 
the  evidence  adduced  at  the  trial,  we  will  not 
disturb  the  verdict  merely  because  the  evi- 
dence is  conflicting.  McDonald  v.  State,  56 
Fla.  74,  47  South.  485. 

The  judgment  is  affirmed. 

TATLOB  and  HOCKER,  JX,  concnr. 

WHITFIELD,  C.  J.,  and  SHACKLEFORD 
and  COCKBELI^  JJ.,  concur  In  the  opinion. 


GRAHAM  V.  STATE. 
(Snpreme  Court  of  Florida,  Division  A.  Oct. 

26.  19090 

CRiuinAL  Law  (8 1159*)— Appeal— Evidence. 

Where  the  evldeoce  wholly  fails  to  show  a 
sale  or  an  offer  to  sell  liquor,  and  the  possession 
of  liquor  is  properly  accounted  for,  a  coQvk'tion 
for  the  offeuse  of  selling  liqaor  In  a  precinct  in 
which  the  sale  of  liquor  is  forbidden  by  law  will 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S9  3074r-3083 ;  Dec.  Dig.  S  1159.*J 

(Syllabus  by  the  Court.) 

EkTor  to  Circuit  Court.  Citrus  County ;  W. 
8.  Bullo^  Judge. 

Frank  Graham  was  convicted  of  lll^al 
sale  of  liquor,  and  brings  error.  Reversed. 

George  W.  Scofleld,  for  plaintiff  In  error. 
Park  Trammell,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C.  J.  The  plaintiff  In  error 
was  convicted  in  the  circuit  court  for  Citrus 
county  of  the  crime  of  selling  liquor  In  a 
precinct  in  which  the  sale  of  iiquors  Is  for- 
bidden by  law.  A  writ  of  error  was  taken. 
The  evidence  wholly  fails  to  show  a  sale  or 
an  offer  to  sell  liquor,  and  the  judgment  must 
be  reversed  for  this  reason.  '  It  appears  that 
the  .  defendant  had  purchased  In  another 
county  a  number  of  packages  of  liquor,  for 
himself  and  for  others,  who  hod  requested 
him  to  buy  for  them,  for  which  purchases 
receipts  In  the  names  of  different  persons 
irere  held  by  the  defendant.  While  on  his 
way  to  deliver  the  goods  to  their  owners. 


the  defendant  was  arrested.  There  Is  no  evi- 
dence of  a  sale,  or  of  an  attempted  sale,  and 
the  possession  of  numerous  packages  of  liq- 
uor was  accounted  for.  The  evidence  wholly 
fails  to  support  the  verdict,  and  the  Judg- 
ment of  conviction  thereon  Is  reversed. 

SHACKLEFORD  and  COCERELL,  JJ.. 
concur. 

TAYLOR,  HOCKER,  and  PARKHILL, 
JJ.,  concur  in  the  opinion. 


BASS  V.  STATE. 
(Snpreme  Court  of  Florida,  Division  A.  OcL 

19,  1909.) 

1.  Cbiminal  Law  (|  1178*)— Review— Assioh- 

HENT  OF  EBBOB— FaILUBE  TO  ABOUE. 

Where  ao  aBaignmeat  Is  based  upon  the 
overruling  of  the  motion  for  a  new  trial,  an  ap- 
pellate court  will  consider  only  soch  groonds 
thereof  as  are  argued,  and,  where  no  argument 
is  made  In  support  of  any  of  the  grounds,  such 
asBlgnment  presents  nothing  for  consideration, 
and  will  be  treated  as  abanooned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  8012;  Dec.  Dig.  {  1178.*] 

2.  CBiuinAL  Law  (|  778*)  —  iNSTRtJcnous  — 

PBESUMPTIOIfS. 

In  a  prosecntion  for  larceny,  no  error  was 
committed  in  refusing  to  Instmct  the  jury,  at 
the  request  of  tbe  defendant,  "that  the  taking 
of  property  openly  and  notoriously,  without  any 
attempt  at  concealment  or  denial,  raises  a  strong 
presumption  against  a  felonious  intent,  which 
you  must  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  to  have  existed  at  the  time  or 
before  the  taking  poesesslon  of  tbe  cattle,  be- 
fore you  will  be  authorized  to  And  him  guilty 
of  larceny."  In  so  far  as  such  requested  in- 
struction states  the  legal  principle  correctly,  it 
is  not  a  rule  of  law  to  be  given  In  charge  to  a 
jury  in  prosecutions  for  larceny,  hut  a  pre- 
sumption of  fact,  which  the  jury  may  apply 
in  proper  cases,  and  which  may  guide  tbe  court, 
in  cases  where  It  is  applicable,  in  determining 
the  BufGciency  of  evidence  to  support  a  verdict 
of  guilty. 

[Ed.  Note.— For  other-  cases,  see  Criminal 
Law,  Dec.  Dig.  S  778.*] 

3.  Cbimikal  Law  (||  807,  809*)— CoffFuaino 

iNSTBDCnONS. 

Any  requested  Instruction  Is  properly  re- 
fused, which  is  confusing,  involved,  and  argu- 
mentative, or  which  would  have  a  tendency  to 
mislead  or  confuse  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1805. 1859,  1960-1907 ;  Dec 
Dig.  SS  807.  SbO.*] 

4.  Laecent  (S  77*)- Instrtjctions. 

There  is  a  clear  distinction  between  the  ex- 
pressions "unexplained  recent  possession  of  stol- 
en property"  and  "unexplained  posseBsion  of  re- 
cently stolen  property,"  and  the  same  cannot  be 
used  interchangeably.  A  requsBted  instruction 
is  properly  rerased,  wUch  loses  sight  of  such 
distinction. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent. 
Dig.  f§  199,  202-204;  Dec.  Dig.  S  77.*] 

5.  Cbimihal  Law  (I  829*)— Tbial— Request- 
ed INSTBUCTIONS  COVEBEO  BT  iNSTBDCTIONS 

Given. 

Requested  instructions,  though  announcing 
correct  principles  of  law  applicable  to  the  case, 
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are  proper!]'  lefuMd,  where  anch  principles  are 
fally  covered  In  other  inBtmctioiu  giveQ  at  the 
trial,  even  thongh  coached  In  different  language. 

[Ed.  Note.— For  other  ca<efl.  aee  Criminal 
Law,  Cent  Dig.  1  20U ;  Dec.  Dig.  1  829.*] 
a  Cbiuinai.  Law  (|  1173*)— Habicless  Ebbob 

—Modification  or  IwaratTCTioN. 

The  modification  or  qualification  of  a  re- 

S [nested  instmctioo,  which  correctly  states  the 
aw  applicable  to  the  caae,  is  error,  when  the 
force  ot  Buch  requested  instruction  is  esaentiall; 
changed  or  weakened  thereby;  bat,  where  the 
regneated  instraction  sbonld  uto  been  refased, 
the  defendant  la  In  no  position  to  complain  of 
a  modification  thereof,  when,  even  with  snch 
modification,  snch  Instmction  la  too  farorable 
to  tbe  defendant 

[Eld.  Note.— For  other  caaea,  see  Criminal 
Law.  Dec.  Dig.  i  1173.*] 

7.  CtezKZNAL  Law  (|  SM*)— ExasFTion  to 
Chabox  as  a  Whole— Chaboi  Qood  is 
Pabt— Effect, 

Where  two  distinct  propositions  of  law  in  a 
charge  are  excepted  to  as  a  whole,  tbe  exception 
mast  Call,  if  either  one  of  auch  propoaititHU  is 
correct. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  |  2036;  Dea  Dig;  1  »ft4.*l 

8.  Cbihinal  Law  (8  1091*)  —  Pbesentation 
AND  Reservation  of  GBOtmiw  of  Review- 
Bill  OF  Exceptions. 

Where  an  asaignment  ia  based  npon  the 
overmling  of  objectitms  to  a  question,  propound- 
ed by  the  state  to  the  defendant  on  cr068-«x- 
amination,  as  to  whether  or  not  be  wrote  a 
certain  letter,  and  snch  letter  is  not  copied  into 
the  bill  of  exceptions  and  it  does  not  appear 
that  tbe  same  was  ever  istrodaced  in  evidence, 
such  assignment  most  fail,  because  It  ia  not 
made  to  appear  that  the  defendant  was  harmed 
in  any  way  by  such  ruling. 

[Ed.  Note.— For  other  cases,  see  Criixiinal 
Law,  Cent  Dig.  I  2832;  Dec  Dig.  |  1091.*] 

(ByiiabuB  by  the  Court) 

Error  to  Circuit  Court,  Folic  County;  3.  B. 
Wall,  Ju^. 

Everett  Bass  was  convicted  of  larceny, 
and  he  brings  «Tor.  Affirmed. 

Wilson  &  Boewell,  for  plaintiff  In  error. 
Park  Trammell,  Atty.  Gffli.,  for  the  State. 


SHACKLEX'ORD,  J.  Everett  Bass  was 
convicted  in  the  circuit  court  for  Polk 
county  of  the  crime  of  larceny  of  cattle,  and 
sentenced  to  Imprisonment  at  hard  labor  in 
the  state  prison  for  the  term  of  five  years, 
from  which  be  seeks  r^lef  here  by  writ  of 
error. 

The  first  assignment  is  based  npon  the 
overruling  of  the  motion  for  a  new  trial. 
This  motion  consists  of  eight  grounds;  but 
none  of  them  are  argued  before  us,  except  as 
they  are  taken  up  under  other  errors  as- 
signed. Hence,  under  the  establlebed  prac- 
tice of  this  court,  this  assignment  must  be 
treated  as  abandoned.   See  Johnson  v.  State, 

55  Fla.  41,  46  South.  174,  and  Putnal  v.  State, 

56  Fla.  86,  47  South.  864,  and  authorities 
cited  therein. 

The  first  assignment  which  is  argued  be- 
fore us  is  the  second,  which  Is  based  upon 
the  refusal  of  the  court  to  give  the  followiug 
Instruction,  at  the  request  of  the  defendant: 


•rrhe  court  tnatructB  the  Jury  that  tbe  taking 
of  property  openly  and  notoriously,  without 
any  attempt  at  concealment  or  denial,  raises 
a  strong  presumption  against  a  felonious  in- 
tent, which  you  must  find  from  the  evidence, 
beyond  a  reasonable  doubt,  to  have  existed  at 
the  time  or  before  the  taking  possession  of 
the  cattle,  before  you  will  be  anthorlzed  to 
find  bim  guilty  of  larceny."  In  support  of 
this  assignment,  the  defendant  cites  Dean  v. 
State,  41  Fla.  291,  26  South.  638.  79  Am. 
St  Rep.  186.  and  Black  v.  State,  S3  Ala. 
81,  3  South.  814,  8  Am.  St  Rep.  681.  Evident- 
ly the  requested  instruction  was  based  on  tbe 
second  beadnote  In  the  case  of  Dean  v.  State, 
supra.  As  framed,  such  requested  Instruc- 
tion is  defective  In  several  respects;  but  It 
is  sufficient  to  say  that  the  principle  ^un- 
dated in  the  case  of  Dean  v.  State,  supra, 
was  fully  discussed  In  Long  v.  State,  44  Fla. 
134,  32  South.  870,  wherein  the  Alabama  de- 
cisions were  referred  to,  and  the  conclusioQ 
reached  and  stated  that  such  principle  was 
taken  from  McMnllen  v.  State.  53  Ala.  531, 
and  was  used  argumentatlvely  by  this  court 
in  discussing  the  facts  before  It — ^It  not  being 
Intended  as  "a  rule  of  law  to  be  given  in 
charge  to  a  Jury  in  prosecution  for  larceny, 
but  a  presumption  of  the  fact,  which  the  Jury 
may  apply  in  proper  cases,  and  which  may 
guide  the  court,  in  cases  where  It  Is  appli- 
cable, in  determining  the  sufficiency  of  evi- 
dence to  support  a  verdict  of  guilty."  Also 
see  Bird  v.  State,  48  Fla.  3,  37  South.  525. 
This  assignment  has  not  been  sustained. 

Tbe  third  assignment  Is  based  upon  the  re- 
fusal of  the  following  requested  instruction: 
"The  Jury  Is  further  instructed  that  the  rule 
that  a  thief  commits  a  new  and  distinct  lar- 
ceny, when  he  carries  the  stolen  property  in- 
to or  through  other  counties  than  that  of  tbe 
original  taking,  la  but  a  fiction  to  settle  the 
question  of  venue  in  cases  of  larceny,  and. 
where  stolen  property  is  thus  taken  from 
one  county  to  another,  a  conviction  In  either 
county  for  the  larceny  may  be  had,  if  the  ele- 
ments necessary  to  constitute  larceny  shall 
be  proven,  and  the  Jdry  satisfied  beyimd  a 
reasonable  doubt;  but,  before  you  can  convict 
a  person  for  larceny  In  a  county  Into  or 
through  which  property  has  been  taken,  you 
must  be  satisfied  from  the  evidence  beyond 
a  reasonable  doubt  that  all  the  elements  ne- 
cessary to  constitute  larceny  did  exist  at  the 
time  and  place  of  the  original  taking — ^that  is. 
in  the  coun^  where  the  larceny  was  first 
committed."  The  reason  given  by  tbe  trial 
Judge  for  his  refusal  to  give  this  instruction 
was  "because  of  Its  tendency  to  confuse  the 
Jury,"  and  we  think  this  constituted  a  ^nffl- 
clent  reason,  as  the  requested  ._Iiiatnictlon 
was  confusing,  involved,  and  argumentative. 
See  McCoggle  v.  State,  41  Fla.  625.  26  South. 
734.  The  requested  instruction  was  doubt- 
less based  upon  Harrington  v.  State,  31  Tex. 
Cr.  R.  577,  21  S.  W.  356,  which  the  plaintiff 
in  error  cites  In  support  of  this  assignment 
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SDch  cited  case  contains  an  Interesting  and 
iiiatmctlve  dlscasslon  of  the  question  of  ven- 
ue In  the  case  of  the  larceny  of  animals  car- 
ried from  one  county  Into  another;  but  it 
furalshes  no  support  for  the  contention  here 
made.  The  reasoning  used  by  this  court  In 
LoDg  T.  Bute,  44  Fla.  32  South.  870,  to 
vblch  we  referred  In  disposing  of  the  second 
assignment,  applies  with  equal  force  to  this 
assignment. 

The  refusal  of  the  court  to  give  the  follow- 
ing Instruction,  requested  by  the  defendant, 
forms  tbfi  basis  for  the  fourth  assignment: 
"The  court  further  instructs  the  jury  that 
unexplained  recent  possession  of  stolen  prop- 
erty will  justify  a  conviction ;  and  when  one 
Is  found  in  possession  of  stolen  property,  but 
gives  an  explanation  which  seems  reasonable 
to  the  jury,  the  possession  ceases  to  have 
any  evidentiary  value,  and  raises,  either 
alone  or  In  connection  with  other  circum- 
stances, no  presumption  of  guilt  If  the 
crime  la  proved,  it  must  be  done  by  other  evi- 
dence altogether.  The  defendant  is  not 
tioand  to  prove  the  truth  of  his  explanation. 
The  presumption  arising  from  recent  posses- 
sion iB  removed,  if  the  explanation  leaves  the 
matter  in  doubt  In  other  words,  when  such 
a  reasonable  explanation  Is  given,  the  prose- 
cution must  establish  the  taM^  of  it  beyond 
a  reasonable  doubt" 

No  error  Is  made  to  appear  here.  This  In- 
structlou  is  Infected  with  vices  of  a  similar 
nature  to  those  which  characterized  the  re- 
quested and  refused  instruction  which  form- 
ed the  iMsis  for  the  third  assignment  More- 
over, it  does  not  correctly  state  the  principle 
of  law  sought  to  be  invoked.  Among  otb«r 
defects  which  might  be  pointed  out  there  Is 
a  clear  distinction  between  the  expressions 
"unexplained  recent  possession  of  stolen 
property"  and  "unexplained  possession  of  re- 
cently stolen  property."  See  Leslie  v.  State, 
35  Fla.  171,  17  South.  SQG ;  Bellamy  v.  State, 
35  Fla.  242,  17  South.  660;  WlUIams  v. 
State,  40  Fla.  480,  2S  South.  143,  74  Am.  St 
Rep.  154;  Long  v.  State,  42  Fla.  609,  28 
South.  775 ;  McDonald  v.  State,  50  Fla.  74,  47 
Sooth.  485.  In  these  cases  will  be  found  a 
full  discussion  of  the  l^al  principles  govern- 
ing the  framing  of  proper  hutructions  upon 
the  points  involved  la  the  reauested  and  pn^ 
erly  refused  Instruction. 

The  fifth  assignment  rests  upon  the  refusal 
of  the  following  requested  Instruction :  "Ton 
are  further  Instructed  that,  to  constitute  lar- 
ceny. It  is  necessary  not  only  that  the  defeod- 
uit  should  have  taken  the  property  willfully 
•tnd  without  mistake  or  claim  of  right  and 
with  Intent  to  permanently  retain  It  and  to 
deprive  the  owner  thereof,  but  the  willfulness 
and  felonious  intent  mnst  have  existed  at 
the  time  of  the  taking.  If  the  defendant  was 
in  the  employ  of  Louis  Parker,  and  while  in 
such  employ,  acting  under  the  Ins^uctlons 
of  said  Louis  Parker,  and  without  knowledge 
that  tbe  cattle  were  being  stolen,  in  conjunc- 
tion with  the  said  Louis  Parker,  took  pos- 
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session  Of  cattle  whidi  did  not  belong  to  blm, 
the  said  defendant,  and  to  which  he  had  no 
right,  and  the  defendant  then  believing  that 
the  said  Louis  Parker  owned  or  had  a  right 
to  said  cattle,  and  that  there  was  no  intent 
on  the  part  of  the  defendant  then  to  steal 
said  cattle,  you  should  acquit  hIm,-a]thougb 
he  subsequently  discovered  or  had  reason  to 
believe  that  said  cattle  were  stolen,  and  he 
then  formed  and  executed  a  design  to  con- 
vert said  cattle  to  his  own  permanent  use." 

We  find  that  the  trial  judge,  in  the  change 
given  by  him  of  his  own  motion,  bad  already 
fully  and  correctly  Instructed  the  jury  upon 
all  tbe  points  of  law  Involved  in  the  request- 
ed Instruction.  Therefore  no  error  was  com- 
mitted In  refusing  It  We  might  add  that 
the  charge  so  given  was  clearer  and  couched 
in  better  phraseology  than  this  refused  in- 
struction, see  (Ireen  t.  Sta^  43  Fla.  656,  SO 
South.  666. 

The  defendant  requested  the  giving  of  tbe 
following  instruction :  "Ton  are  further  In- 
Btructed  that  If  you  find  from  the  evidence 
that  the  defepdant  assisted  one  Louis  Parker 
In  taking  possession  of  cattie  which  he  did 
not  own,  or  have  the  right  to  possess,  that 
the  said  defendant  was  then  acting  under  the 
employ  of  the  said  Louis  Parker  and  under 
his  directions,  and  without  being  infonned 
by  the  said  Louis  Parker,  or  any  one  else, 
that  the  cattle  were  being  stolen  by  the  said 
Louis  Partcer,  and  the  defendant,  not  know- 
ing that  the  cattle  were  being  stolen,  under- 
took to  assist  the  said  Louis  Parker  to  drlvo 
them  to  Tampa,  or  any  other  place,  you  can- 
not find  the  defendant  guilty  of  larceny,  be- 
cause of  the  lack  of  criminal  int^t  on  his 
part  before  or  at  tbe  time  of  the  taking  of 
said  cattle,  although  you  further  find  that 
the  defendant,  after  the  taking  of  said  cat- 
tle, discovered  or  had  reason  to  believe  that 
tbe  said  Louis  Parker  had  stolen  the  cattie, 
and,  after  making  such  discovery,  represent- 
ed that  be  was  some  one  else,  or  resorted  to 
other  means  to  destroy  his  Identity,  or  his 
connection  with  said  cattle."  The  court  re- 
fused to  give  the  Instruction  as  framed,  but 
did  give  it  after  adding  thereto  the  follow- 
ing sentence:  "But  you  may  consider  such 
facts,  if  proven,  In  making  up  your  minds 
as  to  the  guilty  knowledge  of  the  defendant 
of  the  catUe  having  been  stolen."  Upon  this 
action  of  the  court  is  based  the  sixth  assign- 
ment. If  the  requested  Instruction  as  fram- 
ed was  proper,  and  correctiy  stated  the  law 
applicable  to  the  case,  and  tbe  addition  made 
thereto  tbe  court  essentially  changed  the 
character  thereof,  then  undoubtedly  the  court 
committed  error.  See  Young  v.  State,  24 
Fla.  147,  3  South.  881.  and  WUson  v.  State, 
aO  Fla.  234.  11  South.  656,  17  L.  R.  A.  654. 
But  It  seems  to  us  that  the  requested  instruc- 
tion was  clearly  erroneous,  and,  even  with 
the  modification,  was  too  favorable  to  the 
defendant. 

The  seventh  esslgBment  Is  based  upon  the 
following  portion  of  the  general  charge : 
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"Under  the  laws  of  the  state,  when  stolen 
property  Is  taken  Into  two  or  more  different 
counties,  the  thief  may  be  prosecuted  lu  any 
county  Into  which  the  property  was  carried. 
Therefore,  although  the  evidence  may  show 
that  the  cattle  were  taken  In  Osceola  county, 
yet,  If  you  find  that  they  were  driven  Into 
Polk  county,  the  offenBe  can  be  prosecated 
In  this  county. 

"It  is  also  true  that,  In  order  to  constitute 
larceny,  the  original  taking  must  have  been 
unlawful  and  with  felonious  Intent  .  Yet,  if 
you  find  from  the  evidence  that  the  defend- 
ant Bass,  together  with  Parker,  took  the  cat- 
tle of  W.  H.  Savage  in  Osceola  county,  and 
drove  them  Into  Polk  county,  and  that  Baas 
made  false  statements  about  the  cattle,  gave 
a  false  name,  sold  the  cattle  to  Ben  Glover 
as  his  own  property,  accepting  In  payment  a 
cheek  made  payable  to  himself  under  the 
name  of  Jones,  while  his  name  Is  Bass,  had 
Mr.  Bates  cash  the  check,  and  accepted  Bates' 
dueblll  payable  to  Jones,  you  may  Infer,  from 
that  ponduct  on  his  part,  that  he  knew  at  the 
time  the  cattle  were  taken,  that  they  were 
being  stolen,  and  that  his  employment  by  Par- 
ker was  a  subterfuge ;  and  If  you  are  so  sat- 
isfied beyond  a  reasonable  doubt.  It  Is  yonr 
duty  to  convict  the  defendant." 

It  is  settled  law  in  this  court  that  where 
two  distinct  propositions  of  a  charge  are  ex- 
cepted to  as  a  whole,  and  one  is  correct,  an 
assignment  based  upon  such  charge  contain- 
ing two  distinct  propositions  must  fall.  See 
Wood  V.  State,  31  Fla.  221,  12  South.  539.  and 
authorities  there  cited.  It  is  clearly  appar- 
ent that  the  portion  of  the  charge  so  excepted 
to  does  contain  two  distinct  propositions  of 
law.  It  is  separated  Into  two  paragraphs,  the 
first  of  which  relates  solely  to  the  question  of 
venue,  and,  as  we  have  seen  from  our  discus- 
sion of  preceding  assignments,  states  the 
law  correctly.  Even  If  we  were  to  assume 
that  the  second  paragraph  Is  erroneous,  as 
to  which  we  do  not  feel  called  upon  to  ex- 
press any  opinion.  It  would  not  arail  the 
defendant. 

The  eighth  and  last  assignment  is  based 
upon  the  overruling  of  objections  to  a  ques- 
tion propounded  by  the  state  to  the  defend- 
ant, on  cross-examination,  as  to  whether  or 
not  he  wrote  n  certain  letter.  As  the  letter 
in  question  is  not  copied  in  the  bill  of  excep- 
tions, we  do  not  know  what  its  contents  may 
have  been.  We  are  not  advised  that  It  was 
even  introduced  in  evidence.  This  being  true, 
we  fall  to  see  wherein  the  defendant  was 
harmed  In  any  way  by  such  ruling. 

Finding  no  reversible  error,  the  Judgment 
must  be  affirmed. 

WHITFIELD,  0.  J.,  and  COCKRELT^  J., 
concur. 

TAYLOR.  nOOKER,  and  PARKHILL.  J.T.. 

foiiciir  In  the  opinion. 


BUNCH  v.  STATE. 
(Supreme  Court  of  Florida,  Division  B.  Oct 
19,  1909.   Headnotes  FUed  Nov.  24,  1009.) 

1.  Cbiuiiul  Law  («  881,  893*)— Vibdict- 

INTENT  OF  JUBT— CeBTAINTT. 

A  verdict  should  be  regarded  from  the 
standpoint  of  the  Jutt'i  intention,  and  when 
this  can  be  ascertained,  if  coDBisteot  with  legal 
principles,  snch  effect  should  be  given  to  the 
findings  as  will  really  conform  to  their  Inten- 
tion. If  a  verdict  is  not  raflSciently  certain  to 
clearly  show  what  the  jury  intended.  It  will  be 
fatally  defective. 

[Ed,  Note.— For  other  cases,  see  Crindnal  Law, 
Cent.  Dig.  H  2089.  2527;  Dec.  Dig.  H  BSl, 
893.*] 

2.  HOHioiDK  X%  812*)— Assault  with  Intbbt 

TO  MUBDEB— VEBDICT— VaUMTT. 

The'verdict  of  the  jury  was  in  these  words: 
"We,  the  jury,  find  the  defendant,  Mamie  Bunch, 
guilty  of  assaalt  with  attempt  to  murder  Id 
the  second  degree ;  so  say  we  all."  Held,  that 
the  word  "attempt"  carries  with  it  the  idea 
of  intent  in  this  verdict,  and  that  the  verdict 
is  not  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  88  664,  665;  Dec.  Dig.  |  S12.*J 

(Sylhibus  by  the  Court.) 

Errw  to  Criminal  Court  of  Record,  8a- 
wanee  County ;  H.  E.  Carter.  Jndge. 

Mamie  Bwicb  was  convicted  of  an  assanlt 
wltb  intent  to  murder  in  the  aecond  degree, 
and  she  brings  error.  Affirmed. 

L.  B.  Roberson,  for  plaintiff  in  error. 
Park  Trammell,  Atty.  Gen.,  for  the  State. 

HOCKER,  J.  Mamie  Bunch,  the  plaintiff 
In  error,  was  Informed  against  In  the  crim- 
inal court  of  record  of  Suwanee  county; 
the  Information  charging  that  she  and  an- 
other, on  the  14th  of  November,  1908.  nn- 
lawfuHy  assaulted  one  I^ela  Russel,  from  a 
premeditated  design  to  kill  and  murder  the 
latter.  On  the  trial  the  Jury  found  the 
following  verdict,  viz.;  "We,  the  Jury,  find 
the  defendant,  Mamie  Bunch,  guilty  of  as- 
sault with  attempt  to  murder  in  the  second 
degree;- so  say  we  all."  There  was  a  motion 
to  arrest  the  Judgment  on  the  grounds: 

(1)  The  verdict  does  not  find  this  defendant 
guilty  of  any  crime  known  to  the  criminal 
laws  of  the  state  of  Florida. 

(2)  The  verdict  is  so  Irr^lar  npon  Its 
face  as  to  be  UDlntelllgible  In  its  meaning 
and  its  findings. 

This  motion  was  overruled,  and  the  plalu- 
tlff  In  error  sentenced  to  two  years  In  the 
penlt«itlary. 

The  only  assignment  of  error  Is  based 
on  the  action  of  the  court  In  overruling  this 
motion,  and  questions  the  sufficiency  of  this 
verdict. 

In  the  case  of  Washington  v.  State,  55 
Fla.  194,  46  South,  417,  the  general  requisites 
of  a  verdict  are  stated.  It  is  also  stated 
that  the  verdict  should  be  regarded  from 
the  standpoint  of  the  Jury's  Intejition,  and 
when  this  can  be  ascertained.  If  consistent 
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with  legal  principles,  rach  effect  Bhoolil 
be  allowed  to  their  flndlngs  as  will  dearly 
conform  to  tlielr  verdict  If  the  verdict  is 
not  soffldentlr  certain  to  clearly  show  what 
the  Jury  Intended,  It  will  be  fatally  defective. 
Nlckles  v.  State,  48  Fla.  46,  87  South.  812. 

The  contention  here  la  that  the  uae  of  the 
word  "attempt,"  Instead  of  the  word  "In- 
tent." vitiates  the  verdict,  rendering  It  nnin- 
^llgjble,  and  describing  no  crim&  We  do 
not  think  this  contention  should  be  snstained. 
To  say  that  one  attempted  to  commit  a  oime 
carries  with  it  the  Idea  that  there  was  Intent 
to  commit  the  crime. 

In  the  c&a6.ot  Prince  v.  State,  85  Ala.  867, 
it  la  held:  "Under  an  Indictment  for  rape, 
a  verdict  finding  the  prisoner  guilty  of  as- 
sanlt  with  attempt  to  commit  a  rape,  Is 
equivalent  in  substance  and  legal  efltect  to  a 
verdict  of  gnllty  (tf  an  nnault  with  intent 
to  commit  a  rape."  To  like  effect,  see 
Johnson  v.  State,  14  Ga.  55;  Rookey  v. 
State,  70  Conn.  104.  38  Atl.  911;  Felker  v. 
State,  M  Ark.  488.  16  S.  W.  663,  and  au- 
thorities cited  In  these  cases;  1  McCIaln's 
Crlm.  Law.  |  222. 

The  judgment  of  the  conrt  below  is  af- 
firmed. 

TATLOB  and  PARKHILL,  JJ.,  concor. 

WHITFIELD.  C.  J.,  and  SHACKLEFORD 
and  COCKBELL,  JJ.,  concur  in  the  opin- 
ion. 


PRIOR  et  ni.  v.  DAVIS  et  al. 

(Supreme  Court  of  Florida,  Division  A.  Oct. 
26.  1909.) 

1.  ReFOEHATION   of   InST8(imENT8  (S  45*)  — 

Bvi  OENCB—SurriciEif  CT— Deed  a. 

The  execution  of  a  deed  conveyiDR  real 
estate  is  an  act  of  importance  that  is  prt-ijumed 
to  hare  been  done  with  deliberation  and  care; 
and  wtiere  it  U  sotight  to  bare  such  a  convey- 
ance reformed,  so  as  to  comply  with  a  parol 
Agreement  alleged  to  have  been  made  with  refer- 
ence to  the  conveyance  before  its  execution,  the 
proof  of  the  parol  agreement  should  at  least  be 
fu)),  clear,  and  convincing. 

[E!d.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Dec  Dig.  S  ^o.*] 

2.  Affeal  and  Ebbob  (I  lOOD*)— Review — 
FiNDzno  on  Gonfuctino  Evidence. 

In  a  suit  for  the  reformation  of  a  deed  con- 
veying real  estate,  so  as  to  make  the  deed  com- 
ply with  a  previous  parol  agreement,  when  the 
testimony  is  conflicting,  ano  is  not  full,  clear, 
and  convincing  in  favor  of  reformation;  a  decree 
denjring  reformation  will  not  be  reversed  as  be- 
ing contrary  to  the  evidence. 

[W.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ifi  3&T0-3078;  Dec.  Dig.  | 

iooe.'j 

(Syllabus  by  the  Court.) 

Appeal  from  Circuit  Court,  Santa  Rosa 
County ;  J,  B.  Wolfe,  Judge. 

Bill  by  T.  J.  Prior  and  wife  against  Wil- 


liam M.  Davis  and  another.  Decree  for  de- 
fendants, and  complainants  appeal.  Affirmed. 

T.  F.  West,  for  apptilants.  Maxwell  & 
Beev^  tor  appellees. 

WHITFIELD,  C.  J.  The  appellants  se^, 
by  bin  in  equity  brought  in  the  clrentt  court 
for  Santa  Rosa  county,  to  have  a  deed  c<m- 
veylng  80  acres  of  land  to  the  appellant  Ona 
Prior  reformed,  so  as  to  cover  108  acres  of 
land,  in  accordance  with  an  alleged  parol 
agreem^it  made  before  the  execution  of  the 
deed  of  cimv^ance.  The  answer  spedfically 
denies  the  equities  set  up  lu  the  blU  of  com- 
plaint. Testimony  was  taken,  and  a  decree 
rendered  for  the  defendants,  from  which  an 
appeal  was  taken  by  the -complainants. 

The  execution  of  a  deed  conveying  real  es- 
tate is  an  act  of  importance,  that  Is  presumed 
to  have  been  done  with  deliberation  and 
care ;  and  where  It  is  sought  to  have  such  a 
conveyance  reformed,  so  as  to  comply  with 
a  parol  agreement  alleged  to  have  been  made 
with  reference  to  the  conveyance  before  its 
execution,  the  proof  of  the  parol  agreement 
should  at  least  be  full,  clear,  and  convlndng. 
Geter  v.  Simmons,  67  Fla.  423,  49  South. 
131 ;  Jacobs  v.  parodl.  SO  Fla.  CHI,  39  South. 
833 ;  Home  v.  Turner  Cypress  Co.,  55  Fla. 
690,  45  South.  1016. 

In  this  case  the  testimony  ae  to  the  alleged 
parol  agreement  that  108  acres  of  land  would 
be  conveyed,  when  In  fact  the  conveyance 
covered  only  80  acres.  Is  conflicting,  and  Is 
not  BO  full,  clear,  and  convincing  in  favor 
of  reformation  as  to  warrant  this  conrt  in 
holding  that  the  chancellor  erred  In  decreeing 
against  reformation. 

The  decree  Is  affirmed. 

SHACKLBFOBD  and  COCKBBLL,  JJ., 

concur. 

TAYI/OB,  HOCKBR,  and  PARKHILL,  JJ., 
concur  in  the  opinion. 


OILBEBT  V.  STATE. 
(Supreme  Court  of  Florida,  Division  A.  Oct. 
26,  1909.), 

L  Witnesses  (|  405*)— Cross- Examination 

— Co  NTEA  DICTION  UPON  IBBELEVANT  MAT- 
TERS. 

Questions  on  cross-examination  of  a  wit- 
ness, navlng  no  iKiasibility  of  relevancy  to  the 
examination  In  chief,  may  be  excluded,  even 
though  tbey  may  tend  to  contradict  him  upon 
oew  and  irrelevant  matters,  brought  out  upon 
the  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  «  1273 ;  Dec.  Dig.  j  '405.*] 
2.  HoHZOiDB  ({  189*)— Evidence— Adhissxbil- 

ITT. 

Evidence,  on  a  trial  for  murder,  as  to  the 
merits  of  a  controversy  between  the  defendant 
and  the  railroad  company,  whose  employ^  was 
killed,  should  not  be  received. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8  343;  Dec.  Dig.  {  169.*] 
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3.  Cbiuinal  Law  (J  1121*>— Bill  or  Excep- 
tions—Mattebs  10  BK  Included— HoTioM 
roB  Nbw  Tbial. 

nie  ■□ffidencT  of  the  evidence  vUl  not  be 

considered,  when  the  bill  of  exceptions  does  not 

contain  a  motion  for  a  new  trial 
[Ed.  Note.~For  other  caKB,  see  Orlminal 

lAw.^Cent.  Dig.  H  2988,  2»38;  Dec  Dig.  | 

(Byllabna  hj  the  Conrt) 

Error  to  Circuit  Court,  Washlnston  Oonii- 
ty;  J.  E.  Wolfe,  Judge. 

John  Gilbert  was  convicted  of  murder  In 
the  second  degree,  and  he  brings  error.  Af- 
firmed. 

Cook  &  McRae,  Reeves  &  Watson,  and 
W.  O.  Butler,  for  plaintiff  In  error.  Park 
Trammell,  Atty.  Gen.,  for  the  State. 

COCKRELL,  J.  Under  an  Indictment  for 
murder  in  the  first  degree,  John  Gilbert  was 
convicted  of  murder  In  the  second  degree, 
and  sentenced  to  life  Imprisonment 

The  only  assignments  properly  presented 
are  based  on  the  refusal  to  permit  certain 
questions  upon  cross-examination  to  be  ask- 
ed of  a  state's  witness,  and  of  the  accused 
himself. 

Tbe  state's  witness  W.  I.  Harvey  upon 
the  direct  testified  that  he  saw  Gilbert  shoot, 
but  did  not  see  at  whom  he  was  shooting, 
where  Gilbert  was  standing  at  the  time, 
and  that  be  had  been  near  there  40  or  60 
minutes.  The  man  killed,  Eugene  Wood, 
was  the  engineer  of  a  train,  which  slowed 
up  before  getting  to  Gilbert,  and  stopped 
very  soon  after  tbe  shot  was  fired.  He  went 
to  the  cab,  and  found  the  engineer  dead, 
and  saw  no  gun  of  any  kind  except  Gll- 
berf 8.  After  the  shooting,  Gilbert  walked 
towards  tbe  still.  He  saw  Gilbert  when  he 
raised  his  gun  to  shoot  Upon  cross-exam- 
ination he  was  permitted  to  testify  without 
objectitHi  that,  shortly  before  the  train  came 
up,  he  had  a  conversation  with  Gilbert,  and 
also  had  had  a  conversation  with  Wood  pre- 
viously, but  did  not  hear  Wood  declare  what 
he  wonld  do  when  he  got  to  Gilbert's,  or 
that  he  would  continue  to  run  train  in  spite 
of  Gilbert  He  knew  that  Gilbert  had  plac- 
ed a  flag  upon  the  track,  but  was  not  per- 
mitted to  testify  as  to  whether  he  had  ad- 
vised the  engineer  that  the  flag  and  Gilbert 
were  there;  nor  was  he  permitted  to  testify 
as  to  whether  Gilbert  that  morning  pro- 
tested against  the  train  running  over  his 
land  any  more.  No  specific  objections  are 
stated  on  this  record;  but  It  Is  evident  that 
they  are  not  In  cross  of  any  evidence 
brought  out  by  the  stat&  The  relevancy  or 
propriety  of  the  questions  Is  not  Indicated, 
nor  was  attempt  made  to  bolster  them  up. 
The  same  observations  apply  to  the  other 
questions  prt^ounded  to  this  witness,  which 
were  as  to  whether,  representing  the  own- 
ers of  the  road,  he  had  talked  with  Gilbert 


about  running  ^  train  across  his  land; 
that  Gilbert  protested,  and  was  told  the 
engbieer  said  he  would  run  the  train  over 
there,  and  over  him,  and  upon  leaving  was 
told  to  take  care  <Ji  hims^  Gounsd  urge 
that  answers  to  these  questions  would  test 
the  credibility  of  the  witness;  bat  the  facto 
testlfled  In  the  direct  to  by  him  are  in  no 
wise  contradicted.  The  only  points  as  to 
wliich  contradiction  Is  sought  woe  brought 
out  by  the  defense,  their  relevancy  does  not 
appear,  and  further  questions  along  this 
line  were  pnqiwrly  st(q^ied. 

The  accused,  upon  taking  ttie  stand,  tes* 
tlfled  tiiat  the  road  was  running  across  his 
land,  and  that  he  had  an  agreement  with 
the  owner  that  the  road  wonld  bring  bis 
freight,  and  was  asked:  "That  Is  the  point 
I  am  getting  at  Upon  agreement  that  he 
was  to  bring  your  freight—**  to  tbe  asking 
of  vrtilch  question  tiie  state  objected,  and 
the  objection  was  sustained.  It  la  suggest- 
ed here  that  an  answer  to  the  question  would 
tend  to  show  an  Innocent  motive  In  going 
to  the  railroad  at  that  time  to  make  in- 
quiries. 

The  question  had  been  answered,  and  Its 
further  InvestlgatUm  would  most  likely  have 
confused  the  Jurors  wltii  Issues  as  to  the 
rights  of  the  respective  parties  to  that  agree- 
ment, which  had  no  proper  place  <m  this 
trial.  The  only  shadow  of  a  dtfense  iMIered 
was  the  possibility  that  the  defendant 
thought  he  saw  a  pistol  in  the  hands  of  the 
engineer,  and  the  Jury  gave  some  credence, 
at  least  to  this  defense.  In  mltlgathig  the 
crime  from  murder  In  the*  first  degree  to 
murder  in  the  secmd  degree. 

The  motion  for  a  new  trial  Is  not  In  the 
bill  of  exertions,  and  snflBclency  of  the 
evidence  cannot  be  questioned 

The  Judgment  is  affirmed. 

WHITFIELD,   G         and  BHACKLB- 

FORD,  J.,  concur. 

TAYLOR,  HOOKER,  and  PARKHILU 
JJ,,  concur  In  the  (pinion. 


LOGAN  et  al.  v.  STATU. 
(Sapreme  Court  of  Florida,  Division  A.  Oct 
20,  1909.) 

1.  Cbdcinal  Law  «  670*)— Trial— Rei-evan- 
CT  or  Evidence  Not  Appearing  ob  Suown. 

t^liere  testimony  does  not  appear  to  be 
relevant,  and  its  relevancy  is  not  shown  by  tiie 

fiarty  offering  it,  there  Is  no  error  In  excluding 
L 

[Ed.  Note.— For  other  cases,  see  Criminal 
Tjiw.  Cent  Dig.  {{  1593-1596;  Dea  Dig.  | 
670.*] 

2.  Cbihtnax.  Law       11  60*)~Rbview— Con- 
viction Approved  by  Trial  Conwr. 

Where  the  evidence  is  conflicting,  but  there 
is  some  testimony  upon  which  the  verdict  can 
legally  predicated,  and  it  has  been  approved 
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br  tbe  tdal  coart  fa  denying  a  motion  for  new 
trial,  the  verdict  will  not  be  diBtorbed  by  the 
appeUate  cdurt. 

[Ed.  Note.— For  other  csbcs,  aee  Criminal 
Law,  Cent  Dig.  |  3064 ;  Dec  Dig.  |  U6a*] 

(BjrUabiu  bj  th«  Court) 

Bmn  to  Clrcalt  Court  Duval  County ;  R. 
U.  Gall,  Jadge. 

Walter  Logan  and  others  were  convicted  of 
nuuulaQghter,  and  they  bring  error.  Af- 
flnned. 

Ifa  F.  Brothers,  for  plaintiffs  Id  error. 
Park  Trammell,  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C  J.  The  plaintiffs  in  error 
were  indicted  in  the  circuit  coart  for  Duval 
county  for  murder,  and  convicted  of  man- 
slaughter. On  writ  of  error  it  is  contended 
that  the  verdict  is  not  supported  by  tbe  evi- 
dence, and  that  error  was  committed  In  ex- 
cluding certain  evidence. 

At  the  trial  a  witness  for  tbe  defense  was 
asked  if,  on  tbe  day  of  and  before  tbe  homi- 
cide, he  did  not  advise  one  of  the  defendants, 
Martin  Beggins,  to  go  to  the  deputy  sheriff 
and  have  the  deceased  arrested  for  shooting. 
The  court  excluded  the  question  from  the 
Jaxy.  No  error  Is  made  to  appear  here.  Mar- 
tin Regglns  had  already  testlfled  In  his  own 
behalf,  and  It  was  not  then  In  evidence  that 
R^glns  bad  asked  the  deputy  sheriff  to  ar- 
rest, tbe  deceased  for  shooting  off  firearms 
some  time  before  the  alleged  homlctde  Tbe 
relevancy  of  the  excluded  question  Is  not 
made  to  appear. 

The  evidence  in  the  case  is  conflicting,  and 
not  altogether  satisfactory ;  but  there  Is  tes- 
timony upon  wblcb  the  verdict  could  be  legal- 
ly predicated,  and  the  verdict  found  has  been 
approved  by  the  trial  Judge  in  denying  a  mo- 
tion for  new  trial.  Under  these  circumstan- 
ces, the  appellate  court  will  not  disturb  the 
verdict  No  inbstantlal  errors  are  made  to 
appear,  and  the  Judgment  Is  affirmed. 

SHACKLETOHD  and  OOCKRELL.  JJ., 
concur. 

TAYLOR.  HOCEER,  and  PABKHILL,  JJ., 
concur  In  tbe  oplulon. 


CAMP  V.  STATE. 

(Sapmne  Court  of  Florida,  Divlrion  B.  Oct 
19^  1909.  Headnotes  Filed  Nov.  23.  1809.) 

1.  Cbiuinai,  Law  (|  898*)— Bvidbnc^Bbsx 

AND  SKCONDABT. 

Where  the  matter  sought  to  be  proved  is 
simply  the  fact  that  a  written  order  for  the  pay- 
ment of  money  was  made  and  delivered  by  the 
defendant,  as  contradistingnished  fronj  the  terms 
or  provLsiona  of  snob  written  order,  the  best 
evidence  rale  does  not  apply,  and  parol  evidence 
is  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  879-886;  Dec  Dig.  fi  39S.*] 


2.  WiTNEssss  (I  240*)  ~  Cbiuihal  Law  (| 

1153*)— Leading  QTTRanoNs— Discbbtion  ov 

COUBT— Beview. 

Trial  coarts  are  vested  with  a  wide  discre- 
tion in  permitting  leading  Questions  to  witnesses, 
and  the  exercise  of  aucb  discretion  cannot  avail 
as  ground  of  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  %  795:  Dec.  Dig.  |  240;*  Criminal 
Law,  Cent  Dig.  S  3064;  Dec  Dig.  }  1153.*] 

3.  Gauiito  (S  97*)— Cbiuinal  Besfonsibility 
— Evidence— Aduissibiutt. 

The  fact  that  a  defendant  on  trial  for  con- 
ducting a  gambling  house,  stood  hail  surety  for 
parties  arrested  in  the  act  of  gambling  on  said 
premises,  may  be  shown  in  evidence  as  tending 
to  connect  tbe  defendant  with  tbe  proprietorship 
of  such  premises. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  SI  286-290;  Dec.  Dig.  |  97.*] 

(Sjllabas  by  the  Court.) 

Error  to  Criminal  Court  of  Becord,  Es- 
cambia County;  SL  D.  Beggs,  Judge. 

William  Camp  was  convicted  of  keeping 
and  maintaining  gaming  tables  and  permit- 
ting p»sons  to  gamble  on  premises  kept 
by  him,  and  he  brings  error.  Affirmed. 

Jones  &  Pasco,  for  plaintiff  in  error.  Park 
Trammell,  Atty.  Gen.,  for  tbe  State. 

TAYLOR,  J.  The  plalntlfl  in  error  was 
Informed  against,  tried,  and  convicted  in  the 
criminal  court  of  record  of  Escambia  coun- 
ty of  the  crimes  of  keeping  and  maintaining 
gaming  tabl^  and  of  keeping  a  gaming 
room,  and  of  permitting  divers  persons  to 
gamble  In  i^mtses  kept  by  him,  and  of 
luiowlngly  renting  certain  premises  for  the 
purpose  of  gaming  or  gambling,  and  was 
sentenced  to  IS  months*  imprisonment  'in 
the  penit^tlary.  and  to  review  this  Judg- 
ment brings  the  caie  to  tbls  court  by  writ 
of  error. 

Thwe  are  27  asslgnmenti  of  error,  but  all 
of  them  are  abandoned  here  ezmpt  tbe 
ttaiid.  fourth,  sixth,  ninth,  tenth,  eighteenth, 
nineteenth,  twentieth,  and  twenty-first 

One  Brazil,  a  state  witness,  was  asked 
the  following  question:  "In  what  way  did 
you  help  Mr.  Davis  running  the  game?" 
This  question  was  objected  to  by  tbe  de- 
fendant, bat  his  objection  was  overruled, 
and  this  riding  constitutes  the  third  assign- 
ment of  ema.  There  was  no  error  in  this 
ruling.  The  evidence  for  the  state  conclu- 
sively made  out  a  case  against  the  defend- 
ant of  maintaining  a  gambling  room,  and 
the  witness  to  whom  tbe  lAallenged  question 
was  propounded  testlfled  himself  to  have 
been  an  employ^  of  the  defendant  in  opera- 
ting such  gambling  room,  and  the  question 
objected  to  tended  to  elicit  these  facts.  The 
same  witness  was  permitted  over  the  de- 
fendant's objection,  to  testis  to  the  fact 
that  the  defendant  bad  given  him  two  writ- 
ten orders  for  money  on  other  employes  of 
bis  who  were  conducting  the  gamblii^  rooms, 
In  payment  for  his  own  services  In  and 
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about  the  same  buBlness.  The  objection 
urged  was  that  the  written  orders  givNi 
were  the  best  evidence,  and  that  the  wit- 
ness  should  not  be  permitted  to  testify  as 
to  their  contents,  unless  It  were  first  shown 
that  said  orders  were  lost  or  destroyed. 
There  Is  no  merit  In  this,  the  fourth  assign- 
ment. The  purpose  of  the  testimony  was 
to  show  that  the  defendant  was  the  pro- 
prietor of  the  gambling  place,  and  that  he 
employed  and  paid  the  witness  to  conduct 
it  with  others.  For  this  purpose  the  evi- 
dence objected  to  was  l^ltimate,  whether 
the  written  orders  were  in  existence  and 
accessible  or  not.  See  Wilson  t.  Jemlgan, 
57  Fla.  277.  49  South.  41,  and  authorlUes 
there  cited. 

Another  state  witness,  one  Johnson,  who 
bad  testified  to  being  an  employe  In  said 
gambling  place,  was  asked  the  question: 
"What  were  the  profits  of  that  game?" 
(meaning  the  profits  that  the  proprietors 
got  out  of  it).  This  question  was  objected 
to  by  the  defendant,  but  the  objection  was 
overruled,  and  this  ruling  is  assigned  as  the 
sixth  error.  There  was  no  error  here.  The 
question  and  the  answer  thereto  tended  to 
establish  the  fact  that  the  defendant  main- 
tained a  gambling  place  where  money  was 
staked,  won,  and  lost,  and  that  the  defend- 
ant made  a  money  profit  out  of  it,  which 
was  legitimate  proof  in  such'  a  case. 

The  prosecuting  attorney,  over  the  defend- 
ant's objection,  was  permitted  to  put  lead- 
ing questions  to  one  Joe  Harris,  a  witness 
for  the  state,  and  these  rulings  are  assigned 
as  the  ninth  and  tenth  errors.  There  was  no 
error  here  that  can  avail  the  defendant 
Trial  courts  are  vested  with  a  wide  discre- 
tion In  permitting  leading  questions  to  wit- 
nesses, and  the  exercise  of  such  discretion 
cannot  avail  a  plaintiff  In  error  as  ground 
of  e*Tor.  Coker  v.  Hayes.  16  Fla.  368; 
Southern  Express  Co.  v.  Van  Meter,  17  Fla. 
783,  35  Am.  Rep.  107. 

The  eighteenth  assignment  of  error  com- 
plains of  the  court's  permitting  the  prose- 
cuting attorney  to  introduce  two  written 
orders,  signed  by  the  defendant  and  deliver- 
ed to  oae  De  Bronx,  a  state  witness,  both 
for  money,  which  the  witness  testified  was 
for  bis  winnings  In  a  gambling  game  in  the 
defendant's  place.  There  was  no  error  in 
this.  The  evidence  was  proper  and  legiti- 
mate, and  tended  to  connect  the  defendant 
with  the  proprietorship  of  the  gambling 
place. 

A  state  witness  was  permitted,  over  the 
defendant's  objections,  to  testify  that  on  the 
night  when  the  gajiibllng  place  was  raid- 
ed by  the  police,  and  divers  persons  found 
there  gambling  were  arrested,  the  defendant 
went  security  on  the  appearance  bond  of 
one  Harding  or  Hollman,  one  of  the  par- 
ties, so  arrested.  This  ruling  constitutes  the 
nineteenth,  twentieth,  and  twenty-flrat  as- 


signments of  error.  There  was  no  error 
hete.  The  evidence  tended  to  establish  the 
oCTense  charged,  in  that  It  showed  a  solici- 
tude on  the  part  of  the  transgressing  de- 
fendant to  take  care  of  parties  getting  Into 
trouble  in  his  premises. 

Finding  no  error,  the  Judgment  of  the 
court  below  is  hereto  afiirmed.  at  the  cost 
of  plaintiff  in  error. 

HOCKEB  and  PAREHILL,  JJ.,  concur. 

WHITFIELD,  C.  J.,  and  SHACKLEPORD 
and  COCKBBLL,  JJ.,  concur  in  tbe  opinion. 


GRAY  V.  STATE. 

(Snpnow  Court  of  Florida,  Divldon  B.  Oct 

26,  1909.) 

Criminal  Law  (|  970*)  — Arbebt  of  Judg- 
ment—Infokmation—Suiticienct. 

Under  the  provisions  of  section  3962,  Gen. 
St.  1906.  it  is  not  error  to  deny  a  motion  in 
arrest  of  judgment,  based  upon  an  alleged  in- 
fiuSicicncy  of  tlie  information,  when  such  infor- 
mation ia  not  so  vune.  indistinct,  and  indefi- 
Dite  as  to  mislead  the  accused  anid  embarrass 
him  in  the  preparation  of  bis  defense,  or  expOKe 
him  after  conviction  or  acquittal  to  tutetantial 
danger  of  a  new  prosecntloo  for  the  same 
offense. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law, 
Cent.  Dig.  H  2445-2458;  Dec.  Dig.  S  »'0.*] 
(Syllabus  by  the  Court.) 

Error  to  Criminal  Court  of  Record,  Duval 
County;  J.  S.  Maxwell,  Judge. 

Win  Gray  was  convicted  of  assault  with 
Intent  to  commit  manslaughter,  and  he 
brli^  error.  Affirmed. 

Ll  F.  Brothers,  for  plaintiff  In  error.  Park 
Trammell,  Atty.  Gen.,  for  the  State. 

TAYLOR,  J.  In  the  criminal  court  of 
record  for  Duval  county  the  following  in- 
formation was  filed  against  the  plaintiff  In 
error,  vis.: 

"In  the  name  and  by  the  authority  of  the 
state  of  Florida.  De  Witt  T.  Gray,  county 
solicitor,  for  tbe  county  of  Duval,  prosecut- 
ing for  tbe  state  of  Florida,  in  the  said  coun- 
ty, under  oath  Informaflffli  makes  that  Will 
Gray,  of  the  county  of  Duval  and  state  of 
Florida,  on  the  17th  day  of  April  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
nine,  in  tbe  county  and  state  aforesaid,  with 
a  certain  deadly  weapon,  to  wit,  a  knife, 
which  he  then  and  there  had  and  held,  in 
and  upon  one  George  Walker,  with  a  pre- 
meditated design  and  Intent  him,  tbe  said 
George  Walker,  then  and  there  unlawfully 
to  kill  and  murder,  then  and  there  an  assault 
did  make,  and  hfm,  the  said  George  Walker, 
did  then  and  there  beat,  bruise,  wound,  and 
llltreat,  contrary  to  the  form  of  tbe  statute 
in  such  case  made  and  provided,  and  against 
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the  peace  and  dignity  of  the  state  of  Flor- 
ida." 

Upcm  this  Information  he  was  tried  and 
convicted  of  assaalt  with  Intent  to  commit 
manslaughter,  and  brings  the  judgment  here 
for  review  by  writ  of  error. 

Two  questions  are  presented  here:  First, 
the  sufficiency  of  the  Information,  which  was 
4|ue6tl0Ded  by  motion  In  arrest,  which  motion 
was  overruled;  and,  second,  the  sufficiency 
of  the  evidence  to  suf^rt  the  verdict 

As  to  the  sufficiency  of  the  Information, 
it  is  substantially  the  same  as  tbe  laforma- 
tion  tested  and  upheld  In  the  case  of  Fylce  v. 
State,  47  Fla.  93,  36  South.  677,  and  we  see 
no  reason  for  overturning  tbe  reasoning  and 
results  of  that  case,  particularly  when  the 
assault  upon  the  Information  was  postponed 
until  after  verdict  We  do  not  think  that  the 
information  Is  either  so  vague.  Indefinite,  or 
deficient  as  to  have  misled  the  accused,  or 
to  embarrass  him  in  the  preparation  of  his 
defense,  or  expose  him  after  conviction  to 
substantial  dajiger  of  a  second  prosecution 
for  the  same  offense.  Section  3962,  Gen.  St 
lOOG. 

Without  going  Into  any  fruitless  discussion 
of  It  In  detail,  we  are  of  the  opinion  that 
the  verdict  returned  is  amply  sustained  by 
the  proofs. 

Finding  no  error,  the  Judgment  of  the 
court  below  In  said  cause  is  hereby  affirmed, 
at  tbe  cost  of  Duval  county ;  the  plaintiff  In 
erm  having  been  adjudged  to  be  bisolvrat 

HOCKEB  and  PARKHim  JJ.,  concur. 

WHITFIEIjD.  C.  X,  and  COCKRELL  and 
SHAGKLEFORD,  JJ.,  concur  In  the  opinion. 


WEAVER  V.  STATE. 
(Supreme  Coort  of  Florida.  Division  B.  Oct. 

26,  1909.) 

1.  Criminal  Law  (|  11285  —  Recobd— Mat- 
ters TO  BE  Shown  by~Challenoe  to  Ju- 

BOB. 

The  recital  fn  a  motion  for  new  trial  of 
the  ground  of  cballen^e  of  a  Juror  is  not  evi- 
dence of  itRelf  that  tbe  matters  recited  tran- 
spired during  the  trial. 

[Ed.  Note.— For  other  ca-ies,  see  Criminal 
lA^^Cent  Dig.  SS  2U51-2952;   Dec.  Dig.  8 

2.  Cbihihai,  Law  (H  1122*)— Becokd— Mat- 
ters TO  BE  SnOWN  BT— INSTBUCTIONS. 

Where  tbe  record  does  not  exhibit  the  en- 
tire charge  given  to  tbe  jury,  the  appellate  court 
cannot  say  that  tbe  trial  court  erred  in  refusing 
to  give  a  specific  charge  requested  by  tbe  defend- 
ant. 

[M.  Note.— For  other  casea.  see  Criminal 
Law,  Cent  Dig.  8  2943;  Dec.  Dig.  S  1122.*] 

3.  Criuinai.  Law  <8  1056*)— I^laration  op 
RuuNo  IN  WaiTiNo— Omission— Waiver. 

Where  a  special  instruction  was  requested 
by  the  defendant,  and  the  court  merelv  Indori^ed 
the  same,  "Refused;  exception  noteci,"  dating 
and  signing  it,  but  did  not  "declfire  in  writing 


to  the  jury  his  ruling  thereupon  as  presented." 
and  did  not  "pronounce  tbe  same  to  the  Jury  as 
given  or  refused."  In  cotnpliance  with  the  pro- 
visions of  section  1498,  Gen.  St.  1906.  the  er- 
ror is  waived  by  a  failure  of  tbe  defendant  to 
reserve  an  exception  to  the  proceeding  promptly 
before  verdict.  An  exception  taken  for  the  nrst 
time  after  verdict  in  the  motion  for  new  trial 
is  too  late.  Any  expressions  in  Fridenberg  v. 
Robinson,  14  Fla.  130,  In  conflict  herewith,  are 
disapproved. 

[Ed.  Note^For  other  jiases,  see  Criminal 
Law,  Cent  Dig.  {  2670;  tHc  Dig.  (  10S6.*] 

(Syllabus  by  the  Court) 

Error  to  Criminal  Court  of  Record,  Duval 
County;  J.  S.  Maxwell,  Judge. 

D.  C.  Weaver  was  convicted  of  an  assault 
with  Intent  to  murder  In  the  second  degree, 
and  he  brings  error.  Affirmed. 

I.  li.  PurcUl  and  S.  D.  McGlll,  for  plain- 
tiff In  error.  Park  Trammell,  Atty.  G&a., 
for  the  State. 

PARKHILL,  J.  Tbe  plaintiff  In  error  was 
convicted  of  an  assault  with  Intent  to  mur- 
der In  the  second  degree. 

Error  is  assigned  as  follows:  "The  court 
erred  In  allowing  Juror  C.  P.  Stradler  to 
serve  as  a  juror  over  the  defendant's  objec- 
tion; the  said  juror  having  testified  that  be 
liad  served  three  times  as  a  Juror  this  pres- 
ent year."  The  record  does  not  sustain  this 
assignment  The  bill  of  exceptions  recites: 
"Six  men  were  called  as  Jurors  In  this  case; 
but  one  of  them,  viz.,  C.  P.  Stradler,  was 
challenged  by  the  defendant  for  cause,  which 
said  objection  was  made  by  the  defendant 
on  tbe  ground  that  said  Juror,  C.  P.  Stradler, 
had  served  three  times  as  a  Juror  during  the 
present  year,  but  not  since  chapter  5902, 
Laws  of  Florida,  went  into  effect  upon  ap- 
proval by  the  Governor.  The  court  overruled 
the  defendant's  objection  to  the  said  Juror, 
and  allowed  him  to  serve  as  a  juror  to  try 
the  defendant,  which  said  ruling  was  then 
anh  there  excepted  to  by  the  defendant." 
This  ruling  of  the  court  was  urged  by  mo- 
tion as  a  ground  for  a  new  trial.  Tbe  de- 
fendant however,  entirely  failed,  so  far  as 
we  are  advised,  to  testify  that  the  challeng- 
ed Juror  had  served  three  times  as  a  Juror 
this  year,  and  this  fact  does  not  otherwise 
appear  to  be  true  by  the  record.  The  recital 
in  the  motion  for  a  new  trial  of  the  ground 
of  challenge  of  this  Juror  Is  not  evidence  of 
Itself  to  us  that  the  matters  recited  transpir- 
ed during  the  trial.  Tbe  court  will  not  re- 
verse tbe  ruling  of  the  trial  court  overrul- 
ing a  challenge  for  cause  to  a  proposed  juror, 
unless  the  grounds  of  challenge  are  sustained 
by  proof  offered  In  support  thereof,  or  are 
otherwise  shown  to  be  true  by  the  record. 

As  the  record  does  not  show  tbe  entire 
charge  given,  we  cannot  say  that  the  trial 
court  erred  in  refusing  to  give  the  apeclflc 
charge  requested  by  the  defendant  Foru 
T.  Ford,  110  Ind.  89,  10  N.  E.  64S;  Parsons 
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T.  Baxter,  13  FUu  580;  Stewart  r.  HIIIb,  IS 
Fla.  67;  YoaBggloT«  t.  Knox,  44  Fla.  743,  S3 
Bonth.  427;  Flnlayson  t.  State,  46  Fla.  81, 
35  South.  203;  Reynolda  t.  Stat^  34  Fla. 
176,  le  Soutfi.  7& 

When  the  Bpeclal  iiuitrnctlon  mentioned 
above  was  refused,  tbe  court  merely  Indora- 
ed  tbe  same,  "Refused;  exception  noted," 
dating  and  algnlng  It,  but  did  not  "declare 
in  writing  to  the  Jqry  his  ruling  thereupon 
aa  presented,"  and  did  not  "pronounce  the 
same  to  the  jury  as  given  or  refused,"  as  he 
was  required  to  do  by  the  provisions  of  sec- 
tion 1498  of  the  General  Statutes  of  1906. 
It  does  not  api>ear  that  tbe  defendant  re- 
served an  exception  to  this  proceedlog  at  the 
time;  but  tbe  omission  of  the  court  to  comply 
with  the  statutory  requirement  already  men- 
tioned was  made  the  ground  of  a  motion 
for  a  new  trial,  the  motion  was  overruled, 
and  an  exception  thereto  was  duly  taken  and 
noted  in  the  record.  As  this  omission  of  the 
court  was  not  excepted  to  promptly,  at  least 
before  the  rendition  of  tbe  verdict,  such 
exception  being  taken  for  tbe  first  time  after 
verdict  In  the  motion  for  new  trial,  we  will 
have  to  adjudge  the  error  to  have  been  waiv- 
ed. Morrison  v.  State,  42  Fla.  149,  28  South. 
97 ;  Hubbard  v.  State,  37  Fla.  156,  20  South. 
235;  Southern  Express  Co.  v.  Van  Meter.  17 
Fla.  783,  85  Am.  Rep.  107;  Potsdamer  v. 
State,  17  Fla.  895;  Weigbtnovel  v.  State,  46 
Fla.  1,  35  South.  856 ;  Jones  v.  State,  18  Fla. 
889 :  Coker  v.  Hayes,  16  Fla.  368 ;  Baker  v. 
State,  17  Fla.  406;  Gibson  v.  State,  26  Fla. 
109,  7  South.  376 ;  Baker  t.  Chatfidd,  23  Fla. 
540,  2  South.  822. 

In  80  far  as  any  expressions  in  Frldenbe^ 
V.  Robinson,  14  Fla.  130.  are  in  conflict  with 
tbe  views  here  expressed,  tbe  same  are  dis- 
approved. 

The  other  assignments  relate  to  the  insuf- 
flclency  of  the  evidence  to  support  the  ver- 
dict While  there  is  some  conflict,  there  is 
sufficient  evidence  to  authorize  the  finding 
of  the  Jury. 

The  Judgment  Is  affirmed. 

TAYLOR  and  HOCKEIR,  JJ.,  concur. 

WHITFIELD,  C.  J.,  and  SHACKLEFORD 
and  GOCERELL,  JJ.,  concur  in  tbe  opinion. 


(124  La.) 
No.  17,57a 


WBISSHAUS  V.  NEW  ORLEANS  RT.  & 
LIGHT  CO. 
(Supreme  Court  of  LoniBiana.    Oct  18,  1000.) 

Street  Railroads  ($  90*)— Injuries  to  Per- 
sons ON  Track— Duty  of  Motorman. 

It  is  the  dtity  of  a  motorman  in  charge  of 
an  electric  car,  moving  it  up  a  narrow  street, 
to  guard  aKainut  runniog  it  upon  vehicles  on 
the  track  directly  in  front  and  in  full  view  of 
him.  lie  should  eiercisp  the  greatest  prudence 
and  caution  to  avoid  iDtlictiug  injury.    He  has 


the  vantage  ground  over  the  parties  In  tnat, 
in  knowing  the  exact  situatloo  and  condition  of 
affairs  ahead  of  him.  He  wonld  have  no  right 
to  take  advantage  of  even  taxdy  action  on  the 
part  of  a  driver  of  a  wagon  in  zemovinc  it  from 
the  track,  to  run  into  and  crush  it  He  shoold 
UK  every  exertion  to  save  the  situation  and  en- 
able the  vehicle  to  t>e  placed  in  a  position  of 
safety,  Hie  motorman  in  this  case  was  great- 
ly  at  fault.  Tbe  plaintiff  was  not  In  the  least 
degree  blamable.  He  was  at  the  time  of  the  ac- 
cident driving  his  covered  wagon  heavily  loaded 
with  charcoal  slowly  op  Laurel  street— a  narrow 
street  with  a  railway  track  upon  it  planked 
between  tbe  rails,  and  with  very  little  space  out- 
side of  the  rails  to  the  corlHog  of  the  gutter. 
The  horse  was  on  tbe  planks ;  the  wagon  itself 
mostly  upon  it  It  was  rightfully  occupying  tbe 
track  when  one  of  defendant's  cars,  in  charge 
of  a  motorman,  moving  at  full  i^eed,  tan  into 
it  without  warning  from  the  rear,  breaking  the 
wagon  and  painfolly  injuring  the  ntaintitf.  Tbe 
wagon  did  not  go  upon  the  track  just  before 
the  car  reached  the  spot  suddenly,  and  too  late 
for  the  motorman  to  stop  the  car.  It  was  part- 
ly on  the  trade  all  the  while. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  Sf  190-192 ;  Dec.  Dig- 1  00.*] 

(Syllabus  by  the  Court.} 

Appeal  from  CIvU  District  Court;  ParliOi 
of  Orleans ;  John  St  Paul.  Judge. 

Action  by  Jacob  Welsshaus  against  tbe 
New  Orleans  Railway  &  Light  Company. 
Judgment  for  plalntlfl,  and  defendant  ap- 
peals. Affirmed. 

Dart  ft  Keman,  for  appellant  F.  B.  Da- 
venport, for  appellee. 

NICHOLLS,  J.  In  plaintiff's  petition  It  It 
alleged:  That  on  April  28,  1908.  petitioner, 
accompanied  by  his  two  brothers,  were  driv- 
ing in  petitioner's  wagon  on  Laurel  street 
betweeu  Marengo  and  Constantinople,  tbls 
city;  the  said  wagon  being  on  the  uptown 
car  track  of  defendant  company  and  about 
halfway  between  Marengo  and  Constanti- 
nople streets. 

That  car  No.  0102  of  the  Magazine  line 
owned  and  operated  by  tbe  defendant  com- 
pany was  going  uptown,  and,  running  at  an 
excessive  and  unlawful  rate  of  speed,  dash- 
ed Into  the  rear  of  petitioner's  wagon  wltb 
such  force  and  violence  that  all  of  the  oc- 
cupants were  thrown  out  of  the  said  wagon 
into  the  street;  the  wagon  being  reversed 
and  overthrown. 

That  the  violent  Impact  of  his  body  with 
the  ground  rendered  him  unconsdous,  and 
that  he  received  dreadful  bruises  and  contu- 
sions on  his  body  and  spine,  and  Internal  in- 
juries from  which  he  suffered  Intensely. 
That  he  was  sent  to  the  Charity  Hospital, 
this  city,  and  after  returning  to  his  home 
was  confined  to  his  bed  under  the  care  of  a 
physicinn  for  a  period  of  six  weeks. 

That  be  still  suffered  great  pain  by  reason 
of  tbe  aforesaid  accident  and  he  waa  inform- 
ed and  believed  that  his  Injuries  were  per- 
manent, and  that  at  that  time  he  was  under 
the  care  of  a  physician  on  account  of  said 
Injuries. 
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That  he  waa  a  salesman  by  occniutioD. 
That  he  was  bltaid.  and  that  at  tbe  time  of 
the  acddmt  his  brother,  Morris  Wetsshaiu, 
waa  drlTing,  and  was  endeavorliiK  to  get  off 
the  deCandant  OMnpany's  track  when  the 
wagim  was  strndi  by  defffludant  company's 
«ar.  Petitioner  vrvn  that  his  earning  ca- 
padty  as  a  aalesnian  had  been  destroyed,  as 
be  otndd  no  Imger  go  out  to  8(dlctt  trade, 
and  that  he  was  Incapable  of  pursalng  any 
other  occapatloo,  and  that  by  reason  of  said 
accident  he  bad  heea  d^trlved  of  his  only 
meuu  of  maUsg  a  Urellhood. 

That  the  ronolng  Into  the  rear  of  his  wag- 
on, and  the  oonseqnent  Injuries  reoetved  by 
hlna.  were  ooeasfoned  sidely  and  entirely 
the  gross  f  anl^  negligence,  carelesaneis,  and 
lade  of  MdU  at  Ihe  motorman  tjt  the  de- 
fendant cGSQwny's  car.  That  the  ssld  mo- 
timnan  was  the  enqAoyA  and  agent  ct  the 
defendant  conq»ny,  and  that,  had  he  exer- 
deed  iffndence,  ordinary  watchfulness,  and 
alertness  this  aeddent  conld  have  been 
aTorted.  petiti(nier*s  wagon  being  In  plain 
Ttew  of  tba  said  agent  of  defendant  com- 
pafiy,  and  that  It  was  the  duty  of  the  said 
motorman  ta  have  diecked  his  car  whm  he 
approached  petlttoner's  wagon. 

That  his  mMoa  was  damaged  to  tbe  extent 
of  164.76 ;  that  he  vent  for  drugs,  Unlm«it, 
bandages,  eta.  the  sum  of  |12^;  that  he 
had  Incurred  for  physician's  bills  a  sum  ex* 
ceedlnc  930— all  m  account  of  the  said  ac- 
ddent  And  for  the  pain,  agony,  sufltting. 
both  mental  and  physical,  and  for  the  per- 
manent injuries  and  deprivation  of  his  earn- 
ing powers,  caused  Iqr  said  accident,  peti- 
tioner was  entitled  to  have  and  recorer  ot 
tbe  defWdant  company  the  sum  of  |10,000 
and  In  edition  he  was  mtltled  to  hSTS  and 
recover  the  sum  of  $107.10  for  damage  to 
hla  wagtm,  fOr  drugs,  and  for  pfaysldan's 
bills. 

He  prayed  for  trial  1^  Jury. 

Defendant  answered.  It  pleaded  the  gen- 
oral  issne  according  to  law. 

Furthor  answering,  It  arerred:  That,  If 
plaintut  was  Injured  as  silenced,  he  recelred 
said  Injuries  through  no  f  anlt  or  negllgoiGe 
of  respondent,  Its  semnts,  agents,  or  em- 
ployes, but  that  bis  tnlorles  resulted  from  hla 
own  eartiessness  and  negligence. 

fHiat,  at  tbe  time  and  itece  described  In 
I^intUfs  petltlm,  plalntlfTs  driver  attempt- 
ed to  croM  reqwndenfs  tra(&  at  a  time 
when  an  uptown  car  was  so  dose  to  tbe 
«rosrinff  that  it  was  impossible  for  plaintiff's 
couTeyance  to  hare  made  the  crossing  in 
safety,  miat  plalntUTs  driver  was  aware  ot 
tbe  apinoadilng  car,  whldi  was  sounding  a 
wamtna  and  the  failure  of  tbe  driver  (for 
whose  acts  plaintiff  was  respondble)  to  heed 
the  warning  was  cause  of  tbe  accld«it  in 
whidi  plaintiff  dalms  to  have  been  Injured. 

In  view  of  the  premise  respondent  pray- 
ed that  i^alntUTs  demand  be  rejected,  and 
for  Judgment  In  respondent's  favor,  and  for 
an  general  and  equitable  rdlef. 


The  Jury  returned  a  verdict  In  favor  of 
the  plaintiff  for  the  sum  of  $2,000.  and  Judg- 
ment was  altered  In  conformity  to  the  vw- 
diet  Aft»  B-Vpiying  unsuccessfully  for  a 
new  trial,  dtf  m^ant  has  appealed. 

Defendant's  comaeX  summarises  the  testi- 
mony of  plaintiff's  witnesses  as  ftdlows: 

"Weisshaus  (the  plaintiff) '  came  out  of  Con- 
fltantinople  street  with  h'a  wagon  on  the  morn- 
ing of  April  28,  1908,  at  about  9  o'clock.  Mor^ 
ria  Weissbaua  (a  brother  of  the  plaintiff)  was 
driving.  They  turned  into  Laurel  street,  going 
uptown.  Tbe  wagon  was  partly  on  the  tracK 
and  partly  on  the  roadway  to  toe  right  of  the 
track.  The  car,  when  the  wagoa  turned  Into 
Laurel  street,  was  about  Austerlitz  street,  and 
coming  up  rapidly.  The  wagon  continued  up 
the  street  slowly.  It  was  loaded  with  charcoal 
in  papra  sacks.  The  motorman  did  not  ring  a 
gong,  Dor  did  the  car  make  much  of  a  noise. 
The  motorman  bad  his  head  turned  to  the  left, 
as  If  talking  to  some  one  inside  tbe  car.  He 
did  not  try  to  stop  until  the  car  struck  the 
wagon.  At  the  moment  of  collision  the  wagon 
was  being  pulled  entirely  onto  the  track  to. 
avoid  a  pile  of  cinders  on  tbe  roadway -to  the 
right  of  the  track.  Tbe  car  stru<^  the  wagon 
in  the  rear,  and  threw  it  off  the  track  to  tbe 
roadway  on  the  left  of  the  track,  completely 
reveraina  it,  so  that  the  horse  waa  facing  down- 
town. Tbe  wagon  waa  broken  in  the  rear  and 
was  Uirown  to  Its  side.  The  occupants  were 
thrown  out.  The  car  continued  for  about  two 
car  lengtha  before  stopping.  According  to  plain- 
tiff his  horse  was  not  nort.  Two  months  after 
the  accident  be  sold  him  for  what  he  cost. 

"Samnel  and  Morris  Welashaas,  brothers  ot 
the  plaintiff,  were  on  the  wagon  with  blm. 
Morns  was  driving,  and  was  seated  on  tbe 
right  of  the  wagon.  Jacob  was  next  to  him, 
and  Samuel  waa  on  the  left.  Both  these  wit- 
nesses tell  the  same  stoiy  In  almost  identical 
words.  Neither  saw  nor  heard  the  car  until  it 
ran  into  them  f nun  the  rear. 

"Mrs.  Boaz  was  talking  with  Mrs.  Habener, 
who  lived  at  4022  Laurel  street,  which  Is  be- 
tween Marengo  and  Constantiaople  streets,  on 
tbe  river  side  of  Laurel  street  They  were  en- 
gaged In  a  neighborly  conversation  concerning 
certain  repairs  being  done  to  a  house  on  the 
opposite  Bide  of  Laurel  street  about  the  middle 
of  the  block,  in  front  of  which  the  accident 
happened.  Mrs.  Boas  bad  been  sick  for  some 
time  before  the  accident,  and  had  gon*  out  to 
seek  fresh  air.  She  and  Mrs.  Hubenei  observ- 
ed identically  tbe  same  details  as  to  the  posi- 
tion of  the  car,  when  the  wagon  tamed  on  the 
track,  and  tbe  course  the  wagon  took-  that  it 
waa  partly  off  and  partly  on  the  trai.k,  and 
that  the  motorman  was  not  looking  (had  his 
bead  turned  to  the  left),  rang  no  gong,  knd  the 
car  ran  about  two  lengths  after  tbe  accident. 

"Nick  FretoriuB,  carpenter  by  trade,  testified 
that  he  was  going  up  Laurel  streeL  He  tiad 
stopped  at  the  ouilding  being  repaired,  and 
then  continued  on  his  way  up  Laurel  street  for 
about  90  feet  when  be  turned  around  and  saw 
the  wagon  pnlling  tail  into  tbe  track,  with  the 
car  coining  full  speed  behind  It  the  motorman 
looking  to  the  left  Tbe  wagon  was  partly  on 
and  partly  oat  of  the  tracks,  etc.  Hu  version 
of  the  occurrence  at  the  time  is  told  in  idmoet 
the  same  words  as  tbe  other  witnesses. 

*^anen  Butler,  a  colored  laborer,  testified 
that  he  had  been  engaged  In  wheeling  cinders 
from  tbe  pile  into  tbe  house  being  repaired. 
Just  before  the  accident  he  liad  gone  to  the 
middle  of  the  square  below  for  a  piece  of  ice. 
He  bad  Ktnmed  to  work,  but  at  tbe  time  of 
the  accident  was  Jnst  standing  up,  looking  at 
tbe  wagon  coming  np.  He  noticea  how  it  was 
on  the  track,  that  tbe  motorman  gave  no  warn- 
ing, had  his  head  turned  to  the  side,  did  not 
try  to  abv  the  car  ontil  after  the  oollldon,  the 
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wflcoD  wan  overtnmad,  and  the  hone  faced 
downtown.    The  car  went  about  two  lengths 

after  the  collision." 

Referring-  to  tbe  testimony  on  defendant's 
behalf,  its  couns^  says: 

"The  defendant's  witnesses  were  the  motor- 
man,  tbe  condactor,  and  a  passec^er  In  the  car. 
These  witnesses  that  the  wagon  was  stopped 
near  the  pile  of  cinders,  and  as  the  car  was 
about  40  or  50  feet  away  tbe  wagon  suddenly 
pulled  across  the  track,  as  if  tbe  driver  want- 
ed to  go  around  the  pile  of  cinders;  that,  as 
the  horse  and  front  of  tbe  wagon  cleared  the 
track,  the  car  atruck  the  rear  wheel  of  the 
wagon,  overturning  it ;  that  tbe  car  went 
about  60  or  80  feet  after  tbe  coltision. 

"The  motorman  says,  and  is  corroborated  by 
Mr.  McCormfck,  the  passenger,  that  as  soon  as 
the  wagon  began  to  pull  towards  the  track  tbe 
motorman  rang  his  belt  violently  and  began  to 
apply  the  broice  and  use  the  appliances  for  mak- 
ing an  emergency  stop;  that  tbe  motorman 
was  lookii^  ahead,  and  was  not  talking  to  any 
one  in  the  car,  and  did  not  have  his  head  turn- 
ed to  the  side.  McCormick  was  seated  on  tbe 
front  seat  on  the  left  side.  His  attention  was 
attracted  by  the  violent  tinging  of  tbe  gong 
and  hearing  the  motorman  cry  out  to  the 
wagon. 

"The  conductor  was  on  tbe  rear  platform. 
His  attention  was  attracted  by  tbe  sudden 
checking  of  tbe  car  and  the  violent  ringing  of 
tbe  gong.  He  looked  up  in  time  to  see  tbe 
wagon  beginning  to  move  onto  the  track.  Tbe 
car  was  then  about  40  feet  away.  The  motor- 
man  put  on  the  brakes  and  tried  to  stop,  but 
could  not. 

"Both  the  motorman  and  conductor  concur 
in  saying  that  a  car  going  at  tbe  speed  this  car 
was  then  running  conid  not  be  stopped  in  less 
than  120  to  125  feet. 

"At  the  time  of  the  accident  the  motorman 
had  had  6  days'  experience  in  running  a  car 
without  the  presence  of  an  instructor.  He  had 
been  under  tutelage  for  IS  days  l>efore  being 
given  the  ear.  and  during  that  time  be  had 
operated  can  by  himself  on  all  the  lines  of 
the  dty  railroad  system." 

Counsel  criticises  the  testimony  of  tbe 
plaintiff's  witnesses,  but  we  see  nothing  to 
break  the  force  of  their  statements. 

Laurel  street,  on  which  the  accident  oc- 
curred. Is  a  narrow,  unpaved  street,  with  a 
single  car  track  thereon,  which  la  planked 
between  the  rails.  There  is  a  dirt  roadway 
on  each  side  of  the  track  just  wide  enough 
for  vehicles  to  clear  the  track  by  resting 
their  outer  wheels  upon  the  curb  of  tbe  gut- 
ter. The  track  Is  generally  used  by  re&icles 
passing  up  and  down  the  street. 

Tbe  couteutiou  of  the  defendant  Is:  That 
plaintiff's  wagon,  after  It  bad  been  driven  In- 
to Laurel  street,  was  at  one  side,  and  on  the 
dirt  road  to  the  right,  and  entirely  clear  of 
the  track.  That  it  had  stopped  on  that  road, 
and  was  in  a  point  of  safety  therein,  when 
the  electric  car  came  In  alght,  and  as  it  came 
up  the  track. 

That  It  remained  so  until  just  before  the 
car  reached  it.  That  when  matters  were  In 
this  condition,  and  when  It  was  too  late  for 
the  motorman  to  have  stopped  the  car  and 
avoided  a  collision,  though  making  every  ef- 
fort to  do  so,  the  driver  of  the  wagon  sudden- 
ly attempted  to  drive  it  across  the  track  In 
front  of  tlie  approaching  car.  That  the  wag- 


on at  the  time  of  the  accident  was  diagonal- 
ly on  the  track.  That  the  ear  stru<^  the  wag- 
on on  the  side,  and  not  In  the  rear,  as  tes- 
tified to  by  all  of  defendant's  witnesses. 

The  testimony,  in  our  opinion,  establlshea 
beyond  a  doubt  that  at  do  time  after  the 
wagon  turned  Into  Lanrel  street  was  It  on 
the  dirt  road  clear  of  the  track.  In  a  posi- 
tion of  safety  from  the  approach  of  an  elec- 
tric car  moving  up  that  street  In  Its  rear; 
that  at  no  time  bad  It  stopped  on  that  street ; 
that  It  la  not  true  that,  being  In  a  position 
of  safety  on  the  side  of  the  track,  the  driver 
of  the  wagon  suddenly  attempted  to  drive  it 
In  front  of  the  approaching  car,  when  it  was 
too  late  for  the  motorman  to  avoid  a  colli- 
sion with  It,  In  spite  of  all  his  exertions. 

On  the  contrary,  a  part  of  tbe  wagon  had 
been  continuously  on  tbe  track  from  the  time 
it  was  driven  into  laurel  street.  The  right- 
hand  wheels  alone  were  off  the  tra(4t  and  on 
the  roadway  to  tbe  right  of  the  track.  The 
wagon  was  never  stopped,  but  was  proceed- 
ing at  a  slow  pace  up  that  street.  The  mo- 
torman was  not  surprised  by  the  sudden  shift- 
ing of  Its  position  from  the  road  to  the  track. 
The  wagon  -was  In  the  open  view  of  the  mo- 
torman all  tbe  time,  directly  In  front  of  him. 
There  was  nothing  to  Intercept  his  view. 
The  time  of  the  collision  was  near  9  o'clock 
in  the  morning,  and  tbe  place  a  public  street, 
on  which  the  wagon  was  authorized  to  be 
driven  as  It  was;  there  being  nottilng  in  its 
front  on  the  street  at  tbe  time.  The  wagon 
was  a  closed  one,  heavily  loaded  with  bags 
of  charcoal.  It  was  not  pretended  that  as  a 
fact  any  of  the  occupants  knew  of  the  ap- 
proach of  the  car  from  the  rear,  and  we  fall 
to  see  wherein  the  plaintiff  was  chargeable 
with  any  fault  Tbe  plaintiff  had  a  rl^t  to 
assume  that  any  one  approaching  from  the 
rear  would  give  him  notice  of  his  approach. 
No  notice  was  given  in  this  case. 

The  car  moving  up  the  street  at  a  leap  (ns 
tbe  witnesses  state),  by  which  was  meant 
full  speed,  ran  wltliout  warning  Into  tbe  wag- 
on and  with  great  force,  overturning  U  and 
throwing  the  occupants  Tlolentty  upon  the 
ground. 

The  defendant  was  guilty  of  great  fault  io 
doing  so,  and  is  legally  responsible  to  the 
plaintiff  for  damages  for  the  same.  Plaln- 
tlfTs  witnesses  testify  that  tbe  motorman  did 
not  ring  his  bell.  Defendant's  witnesses  tes- 
tify that  he  did.  We  are  satisfied  that,  if 
the  bell  was  in  fact  rang.  It  was  at  the  last 
moment,  when  the  ringing  was  of  no  serrlce. 
Hie  duty  of  a  motorman  in  charge  of  an  elec- 
tric car,  when  moving  upon  a  narrow  street, 
to  guard-  against  running  into  a  vehicle  on 
the  track  In  clear  view  of  blm  and  directly 
In  bis  front,  moving  in  the  same  direction,  is 
too  plain  for  discussion. 

He  should  exercise  the  greatest  caution 
and  prudence.  He  has  the  vantage  ground 
of  knowing  the  exact  situation  In  front.  He 
has  no  right  to  take  advantage  of  eren  tar- 
dy action  on  tbe  part  of  the  drWer  of  the  wag- 
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OQ  In  getting  off  of  the  track,  or  In  crosBlng 
It  to  ran  Into  and  crush  It;  but  he  should 
use  erery-  exertion  to  save  the  sltnatlon  ttnd 
enable  the  Tehlcle  to  get  into  a  position  of 
safety. 

This  was  not  done  In  this  case.  Defendant 
InslstB  that  the  car  did  not  strike  the  wagon 
In  the  rear,  but  on  the  side  We  do  not  think 
that  fact  makes  any  difference  In  the  legal 
status  of  the  parties.  Whether  the  wf^on  at 
the  time  of  the  accident  was  being  moved  di- 
rectly to  the  front,  or  whether  It  was  at  the 
time  being  moved  diagonally  on  the  track,  Is 
of  no  moment  In  either  case  the  defendant 
was  at  fault. 

We  think  the  verdict  of  the  jury  in  award- 
ing the  plaintiff  damages  against  the  defend- 
ant was  correct  The  defendant  contends 
that,  even  If  It  be  liable,  tlie  damages  award* 
ed  are  too  great. 

The  evidence  shows  that  the  plaintiff  Is  26 
years  Md ;  that  his  occupation  Is  that  of  sell- 
ing charcoal  to  groceries  from  the  wagon  be- 
longing to  him,  which  was  run  Into  by  de- 
fendant's car;  that  the  horse  driven  In  the 
wagon,  as  well  as  the  wagon  Itself,  t)elonged 
to  him ;  that  from  his  business  he  was  earn- 
ing and  had  earned  about  $TiS  a  month  clear ; 
that  he  was  blind,  and  had  heen  for  about 
five  years,  and  required  the  assistance  of  his 
brothers  In  driving  his  wagon,  for  which  serv- 
ice he  paid  them ;  that  he  was  thrown  vio- 
lently to  the  ground,  and  was  rendered  un- 
conscious by  the  fall ;  that  be  was  taken  fn 
that  condition  to  the  Charity  Hospital,  where 
he  remained,  however,  only  a  short  time, 
when  he  was  takmi  to  his  home,  where  he 
was  confined  to  his  bed  for  about  a  month 
and  in  his  room  another  month ;  that  be  suf- 
fered, and  still  suffers,  much  pain  from  the 
fall.  The  plaintiff  was  severely  bruised,  but 
there  was  no  permanent  injury  received. 
There  was  no  fracture  of  the  bones.  Plain- 
tiff has  not  been  In  business  since  the  Injury ; 
but  we  do  not  think  his  earning  capacity  dif- 
fers very  greatly  from  what  it  was  before. 
He  was  blind  at  the  time  of  the  accident,  and 
had  to  depend  to  a  very  considerable  extent 
upon  assistance  from  his  brothers  They,  or 
some  one  else,  would  still  be  able  to  give 
him  the  assistance  needed  as  before.  The 
horse  attached  to  the  wagon  was  not  badly 
hurt  Plaintiff  has  sold  It  for  the  same 
amount  he  gave  for  It.  The  wagon,  though 
placed  beyond  service  at  the  time,  has  since 
been  thoroughly  repaired  at  a  cost  of  $65.  It 
had  cost  tbe  plaintiff  $85.  The  principal 
element  of  damages  to  the  plaintiff  was  the 
pain  received  by  him,  which  cannot  well  be 
gauged  or  estimated,  though  beyond  doubt 
he  suffered.  The  jury  evidently  took  It  Into 
consideration,  and  had  a  right  to  do  so,  in 
rendering  a  verdict  We  do  not  think  that, 
weighing  all  the  facts  shown  on  the  trial,  the 
verdict  was  too  high,  and  that  It  was  merely 
BymiMitheti& 


The  verdict  of  the  jury  and  the  judgment 
of  the  court  appealed  from  are  correct,  and 
th^  are  beret^  afllrmed. 


(124  La.)  • 
No.  17,647. 

STATE  ex  rel.  LUMBERMAN'S  ACCIDENT 

CO.  V.  MICHEL,  Secretary  of  State. 
(Supreme  Court  of  Louisiana.    Oct  18.  1909.) 

L  INSUEANCE  (J  4*}— Fbotisiokb  Nbcessabt 

IN  Ohabixbs. 

Section  2  of  Act  No.  105,  p.  134,  of  1898, 
providing  what  provisions  the  charters  of  ell 
insurance  companies  must  contain,  has  not  been 
repealed  by  subsequent  legislation, 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  {  4 ;  Dec.  Dig.  §  4.*] 

2.  Insurance  (J  5*)— Pbovisionb  Necessabt 

IS  Ghabiebs. 

Th«  Secretary  of  State  properly  refused  to 
issue  a  certificate  and  license  to  a^proposed  in- 
dustrial life  insurance  company  whose  charter 
failed  to  conform  to  several  of  the  requirements 
of  section  2  of  Act  No.  105,  p.  134,  of  180a 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  5;  Dec.  Dig,  S  5.*] 

(SyUsbus  by  t}ie  Conrt) 

Appeal  from  Twenty-Second  Jndicli^l  Dis 
trlct  Court,  Parish  of  East  Baton  Rouge; 
H,  F.  Brunot,  Judge. 

Mandamus  by  the  State,  on  relation  of  the 
Lumberman's  Accident  Company,  gainst 
John  T.  Michel,  Secretary  of  State.  Judg- 
ment for  respondent,  and  relator  appeals. 
Affirmed. 

Morgan  &  Ulbier,  for  appellant  Walter 
G-nlon,  Atty.  Oen.,  Eugene  J.  McOivn^,  and 
B.  G,  Pleasants,  for  appellee. 

LAND,  J.  This  Is  a  mandamus  suit  to 
compel  the  Secretary  of  State  to  file  and 
record  relator's  charter  and  to  issue  a  proper 
certificate  attesting  such  filing  and  r^stry, 
pursuant  to  Act  No.  59,  p,  83,  of  1898.  and 
also  to  Issue  a  certificate  and  license  to  do 
business,  as  provided  by  Act  No,  246,  p.  360, 
of  1908. 

The  Secretary  of  State  answered : 

(1)  That  the  charter  of  the  relator  did  not 
conform  to  the  requirements  of  section  2  of 
Act  No.  105,  p.  184,  of  1898,  In  a  number  of 
particulars. 

(2)  That  the  printed  form  of  policy  and  ap- 
plication submitted  by  relator  to  respondent , 
showed  that  tbe  business  contemplated  by  re- 
lator was  not  that  of  Industrial  life  insur- 
ance. 

(3)  For  other  reasons  not  necessary  to 
mention. 

The  case  was  tried,  there  was  Judgment 
ordering  the  respondent  to  file  In  his  olBce 
the  charter  of  the  relator,  and  to  issue  to  re- 
lator a  certificate  of  the  filing  of  the  same, 
but  rejecting  in  all  other  respects  the  relief 
prayed  for  in  relator's  petition.  The  relator 
has  appealed. 
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It  ai>pean,  from  the  reasons  tor  Judgment 
assigned  by  our  learned  Brother  below,  that 
the  contention  of  relator  was  that  section  2 
of  Act  No.  106,  p.  134,  of  1898,  had  been  re- 
pealed by  subseqaent  le^slatlon,  and  that  it 
wae  admitted  *ln  argument  that  If  said  sec- 
tion was  still  In  force  relator  was  not  en- 
titled to  a  writ  commanding  the  Secretary  of 
State  to  Issue  the  license  prayed  for  by  re- 
lator. 

After  an  examination  of  all  the  subsequent 
statutes  on  the  subject-matter,  we  concur  in 
the  conclusion  of  the  district  Judge  that  sec- 
tion 2  of  Act  No.  lOS,  p.  134,  of  1898,  is  stlU 
In  full  force  and  efTect. 

Counsel  for  relator  has  withdrawn  the  ad- 
mlralon  in  argument  referred  to  by  the  dis- 
trict Judge  as  one  made  Improvldently  and  In 
error.  We  shall,  therefore,  give  the  same  no 
weight  in  our  consideration  of  the  case. 

Section  2  of  Act  No.  105,  p.  134,  of  1898. 
provides  that  every  charter  of  an  Insurance 
company  shall  contain  certain  provisions 
enmuerated  In  sundry  paragraphs,  and  the 
Secretary  of  State  set  forth  In  his  answer, 
inter  alia,  that  relator's  charter  did  not  com- 
ply with  inrBgraphs  4,  5,  and  6  of  said  sec- 
tion. 

Paragraph  4  reads: 

"The  amount  of  cutital  stock,  the  number  of 
•bares,  the  amount  of  each  share,  the  time  when 
and  the  manner  In  which  payment  on  stock  sub- 
scribed shall  be  made." 

Article  4  of  the  charter  reads : 

"The  capital  stock  of  this  corporation  shall  be 
thirty-five  thousand  dollars,  divided  Into  three 
handred  and  fifty  abaxes  of  one  hundred  dol- 
lars each." 

It  Is  patent  that  this  article  does  not  state 
'the  time  when  and  the  manner  In  which 
payment  on  stock  subscribed  shall  be  made." 

Paragraph  6  of  said  section  reads : 

"The  designation  of  general  officers,  the  num- 
ber of  directors  or  trustees,  and  their  names, 
and  the  mode  in  which  the  election  of  directors 
or  managers  shall  be  conducted." 

The  charter  of  relator  Is  silent  as  to  the 
mode  of  conducting  the  election  of  directors. 
Paragraph  6  ot  said  section  reads :  ■ 

"The  mode  of  liquldatlou  at  the  termination 
of  the  charter." 

The  charter  of  relator  provides  no  mode  of 
liquidation  of  any  kind. 

The  hiatus  mentioned  In  article  4  of  the 
charter  Is  not  supplied  by  section  2  of  Act  No. 
240,  p.  866,  of  1908,  providing  that  all  indus- 
trial Insurance  stock  companies  must  have  a 
capital  stock  of  $10,000,  fully  paid  up  In 
cash,  before  beginning  business. 

Such  prohibition  does  not  limit  the  capital 
stock  to  $10,000,  nor  does  it  say  that  all  stodc 
subscribed  shall  be  paid  In  cash.  In  the  Yery 
case  at  bar  the  payment  In  cash  of  less  than 
one-third  of  the  amount  of  the  capital  stock 
would  enable  the  company  to  begin  bnslness. 

It  is  obTions  that  the  said  section  does  not 


refer  to  the  time  when  and  the  manner  in 
which  stock  subscriptions  etuU  be  paid  into 
the  corporate  treasury.  Our  statutes  have 
from  the  very  beginning  required  that  every 
charter  of  incorporation  of  a  stock  company 
shall  contain  "the  amoont  of  the  capital 
stock,  the  number  of  shares,  the  amount  of 
each  share  and  tbe  time  when  and  the  man- 
n^  In  which  payment  on  stodE  snbecrlbed 
shall  be  made,"  and  paragraph  4,  S  2,  Act  No. 
105,  p.  184.  of  1898,  is  but  a  repeUtion  of 
prior  enactments.  Bev.  St.  1870,  %  085;  Act 
No.  181,  p.  182,  of  1866. 

The  statutory  requirements  on  this  subject 
seem  to  us  to  be  of  great  public  importance, 
as  evidmced  by  the  l^lslation  noted*  and 
the  intention  of  the  lawmaker  to  repeal  tbem 
by  Implication  cannot  be  presumed. 

The  other  two  defects  urged  by  tbe  Secre- 
tary of  State  are  plain  omissions  In  tbe  char- 
ter to  provide  a  mode  for  conducting  tbe  elec- 
tion of  directors  and  managers  and  a  mode 
of  liquidation  of  the  corporation  at  the 
termination  of  its  charter. 

It  is  not  contended  that  these  omissions 
have  been  supplied  by  subsequent  le^latlon ; 
bat  It  Is  argued  that  they  are  mere  technical 
requirements,  that  do  not  affect  the  substance 
of  the  charter.   We  cannot  accept  this  view. 

The  lawmaker  has  spedfled  what  provi- 
sions charters  for  Insurance  companies  must 
contain,  and  tbe  requirements  of  the  statute 
cannot  be  disregarded  as  mere  surplusage. 

Other  Issues  woe  raised  and  discussed  be* 
low ;  but  our  learned  Brother  did  not  deem 
it  necessary  to  decide  them. 

One  of  them  Involved  the  question  of  what 
kind  of  Insurance  business  the  r^ntor  inteod- 
ed  to  carry  on  undea:  the  proposed  charter. 
This  question  will  properly  arise  when  or 
after  the  relator  has  filed  a  charter  In  oom- 
pUance  with  legal  requirements. 

Judgment  affirmed. 

(124  La.) 

No.  i7,oe& 

HANTON  et  al.  T.  NEW  ORIJM.NS  kCVL, 

LIGHT  &  POWER  GO. 
(Supreme  Court  of  Louisiana.   April  1%  1909L 
On  Rehearing;  Nov.  2,  1900:) 

1.  iNsuuRCE  (J  600*)  — SuBBOOATioH  — Ac- 
tions—Pabties. 

Where  the  owner  of  property  whidi  hsa 
been  destroyed  by  fire  tbroush  another's  negli- 
KCDce  has  been  paid  part  of  his  losses  by  an 
insurer,  who  thereby  becomes  subrogated  to  tbe 
remedies  of  tbe  assured,  an  action  to  recover 
from  tbe  wnmgdoer  the  value  of  tbe  property 
destroyed  Is  properly  brought  In  the  name  of 
the  assured,  and  the  insurer  Is  not  a  necessary 

Sarty  to  such  action.    Tbe  wrongful  act  is  is- 
ivislble,  and  gives  rise  to  but  one  cause  of  ac- 
tion. 

[EH.  Note.— For  other  cases,  see  Insuianee, 
Cent.  Dig.  i  1506;  Dec.  Dig.  |  606.*] 

2.  Electbicitt  (S  16*)— Acrions  fob  Daxa- 
OES— Defenses. 

The  fixtures  for  plalntifrs'  dwelling  bed 
for  years  been  used,  without  injuir  or  km.  tn 
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connection  with  the  electrical  virei  by  which 
the  defendant  company  lisbted  the  hooM.  They 
had  been  accepted  aa  lumdent  by  the  ewnpany. 
Had  anything  been  wrong  about  them,  it  wai 
the  company'a  duty  to  have,  by  examination  and 
inspection,  ascertained  and  reported  the  fact 
It  was  eiuued  in  that  particular  bnsineaa,  and 
had  knowledge  of  what  waa  reQulzad  for  aafety. 
TtM  other  party  did  not 

[Sid.  Note.— For  other  caaea,  aea  Electricity. 
Cent.  Dig.  I  9;  Dea  Dig.  {  16.*] 

3.  EtLBcniciTr  (S  19*)— Actions  tob  "Dama.- 

OES— ScTFICIXnOT  or  BVIDBNCK. 

The  evidence  on  the  trial  aatiBfied  the  jury 
tliat  on  the  day  of  the  fire  which  injured  plain- 
tiffs* dwelUng  the  defendant  company,  by  its 
fault,  passed  through  the  wires  by  which  the 
bouse  was  lighted  a  current  of  electricity  of 
greater  power  end  strength  than  the  fixtures  in 
the  house  were  pr^;»aied  to  reeelTe  and  meet. 
The  court  Is  not  prepared  to  say  that  tiia  con- 
cluBtons  of  the  juty  are  erroneous. 

[Ed.  Note.— For  other  cases,  see  Electricity* 
Cent  Dig.  I  U;  Dea  Dig.  S  19.*] 

Monroe,  dlasonting. 

On  Bebearing. 

4.  Apfkai.  awd  Bbbob  (i  901*)  —  Bubden  to 
Show  Ebbob. 

The  burden  rests  on  an  appellant  to  show, 
to  the  satisfaction  of  this  court,  that  the  judg- 
ment complained  of  is  incorrect ;  and  where 
^at  is  not  done,  and  this  court  can  feel  no  as- 
surance that  it  could  render  a  judgment  that 
would  come  nearer  doing  justice,  the  judgment 
appealed  frmn  wlU  be  affirmed. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Grror,  Gent.  Dig.  I  8670;  Dec.  Dig.  |  901.*] 

(Syllabus  by  the  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  John  St.  Paul,  Judges 

Action  by  Elizabeth  Hanton  and  others 
against  the  New  Orleans  A  Carrollton  Rail- 
road, Light  &  Potrex  Company.  Judgment 
for  plalntlifi^  and  defeodant  appeals.  Af- 
firmed. 

Denegre  &  Blair  and  Victor  LeoTy,  for 
appellant  Saunders,  Dufour  &  Dufour  and 
E.  M.  Catan,  for  appellees. 

Statement  of  the  Caa& 

NIOHOLLS,  J:  PlalntifTB,  the  wldov  and 
<3dldren  of  Nicholas  Bnrice,  aHege  that  the 
New  Orlean*  ft  GazTollton  Ballroad.  Light  ft 
Power  Company  la  Justly  Indebted  onto  pfr- 
tltloners  In  the  full  ram  of  ^6,786.58,  let^ 
Interest  from  Judicial  demand  until  paid, 
for  thli,  to  wtt: 

**niat  your  petitioners  are,  and  were  on  the 
38th  day  of  February,  1907,  the  owners  of 
the  real  estate  and  improvements  described 
by  the  municipal  number  of  6809  St  Charles 
avenue,  at  tbe  mtrance  of  what  is  known  as 
Rosa  Fark»  in  this  city;  that  the  improve- 
ments  of  said  property  consisted  of  a  two- 
story  frame  building  and  attic,  with  appurte- 
nances, which  premises  are  used  as  a  resi- 
denee  by  all  of  your  petitioners,  except  the 
said  William  P.  Burke.  That  the  New  Or- 
leans, ft  Carrollton  Railroad,  lAgbt  ft  Power 
Company  is,  and  was  on  tbe  18th  day  of 
February,  1907,  engaged  in  furnishing  electric 
power  for  lighting  and  other  purposes  in  this 
city;   that  on  said  date,  and  for  a  long  time 


prior  thereto,  said  company  was  furnishing 
and  did  famlsb  electric  power  for  the  light- 
ing of  petitioners*  aforesaid  premises:  that 
said  premises  were  properly  wired,  and  were 
installed  with  all  proper  customary  and  usual 
electric  appliances  and  deTices  for  the  light- 
ing thereof  by  electricity,  in  accordance  with 
the  roles  and  regulations  goreming  such  mat- 
ters; and  that  the  electric  current  for  lighting 
purposes  was  carried  in  said  premises  by  serv- 
ice wires  connected  with  tbe  said  company's 
main  line  of  wires,  which  ran  along  the  river 
Bide  of  the  neutral  grounds  of  St  Charles  ave- 
nue. 

"That  on  the  18th  day  of  February,  1907, 
and  in  the  forenoon  thereof,  the  said  New  Or- 
leans ft  Carrollton  Railroad,  Light  &  Power 
Company,  its  agents  and  employ^-  were  en- 
gaged in  removipg  an  old  decayed  pole  sup- 
porting its  main  line  of  wires  rnnntng  along 
tbe  neutral  grounds  on  St  CSiarles  avenue,  in 
front  of  petitioners'  prediises,  and  in  replacing 
aaid  old  pole  by  and  with  a  new  pole  to  sap- 
port  said  wires,  and  that  In  chan^ng  and  sub- 
stituting said  poles,  the  said  company,  its 
agents,  and  employte,  cut  and  unfastened  from 
its  said  main  line  of  wires  the  service  wires 
which  carried  electric  current  from  said  main 
line  unto  the  aforesaid  residence  of  petition- 
ers; that  while  engaged  In  said  work,  the 
said  company,  its  agents  and  emplfv^  care- 
lessly and  negligently  permitted  l^e  service 
wires  hereinabove  referred  to,  which  led  into 
petitioners'  residence,  to  come  into  contact 
with  a  wire  or  wires  carrying  electric  current 
of  a  greater  and  higher  pressore  than  the 
wires  and  electrical  fixtures  in  the  said  prem- 
ises  were  designed  to  and  could  carry. 

"Q%at.  in  consequence  of  said  s^vice  wires 
leading  to  petitioners*  aaid  premises  being  per- 
mitted to  come  into  contact  with  a  wire  or 
wires  carrying  a  greater  and  higher  pressure 
than  the  electrical  service  in  said  premises 
was  designed  to  and  could  carry,  an  electric 
current  of  greater  pressure  was  carried  into 
said  premises,  with  the  result  that  the  insula- 
tion, fixtures,  and  appliances  of  said  premises 
broke  down,  arcklng  was  establiabed  in  said 
wires,  fixtures,  and  appliances,  and  said  prem- 
ises caught  and  were  thereby  set  on  fire. 

"That  said  fire  spread  rapidly  throughout 
said  building,  and  was  not  extinguished  until 
said  building  had  been  almost  totally  destroy- 
ed. That  the  damage  to  said  building,  result- 
ing from  said  fire,  was  and  Is  the  sum  of 
$16,831. 

"That  there  were  contained  In  said  prem- 
ises, at  the  time  of  said  fire,  certain  honseliold 
articles  and  furnishings,  omamttits,  etc.,  more 
particularly  Itemised  on  the  statement  hereto 
annexed  and  made  part  hereof,  and  marked 
'Etxbibit  A,*  which  articles  were  and  are  val* 
ued  at  the  sum  of  $8JB00.30,  and  that  said  ai^ 
tides  WW  completely  destroyed  by  and  In 
said  fire. 

"That  certain  other  articles  '  contained  in 
said  building  at  the  time  of  said  fire,  and  ap- 
pearing on  the  itemised  statement  hereto  an- 
nexed and  made  part  here<tf  and  marked  'Ex- 
hibit B,'  were  damaged  In  and  by  said  flre  to 
the  extent  of  $1,154.23. 

"That  petitioners  were  the  owners,  either 
separately  or  together,  of  all  of  said  movable 
property  contained  In  said  premises  and  de- 
stroyed or  damaged  1^  said  'nre,  and  that  peti- 
tioners have  transferred  and  assigned  to  each 
other,  and  arf>  now  the  owners  of  all  claims, 
demands,  and  cause  of  action  which  they  and 
ench  of  them  have  or  had  against  tbe  defend- 
ant company,  or  any  other  person  or  corpora- 
tion, for  the  damage  by  them,  or  each  of  them, 
sustained  in  consequence  of  tbe  destruction  and 
damase  to  said  movable  property  hereinabove 
described,  as  will  more  fully  appear  by  ref- 


•For  other  cases  bm  same  t^lc  and  section  NUMBER  In  Dee.  *  Adl  Digs.  1M7  to  date,  ft  Rqwrter  Intexse 
fiOSO.-85 
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erence  to  the  assienmeut  vbidi  Is  hereto  an- 
nexed and  made  part  hereof. 

"Tliat  the  cause  o(  said  fire  wan.  Immediate- 
ly after  its  occurreuce,  examined  into  by  the 
fire  marshal  of  this  city,  charged  hy  law  witli 
diity,  and  that  said  fire  marshal  fomid,  upon 
concluding  said  investigation,  that  said  fire 
was  caused  and  originated  as  hereinabove 
stated. 

"In  view  of  the  premises,  petitioners  pray 
that  said  New  Orleans  &  Oarrollton  Railroad, 
Light  &  Power  Company  be  cited;  tliat  there 
be  judgment  In  favor  of  petitioners  and  against 
the  said  New  Orleans  &  Carrollton  Railroad, 
Llsht  &.  Power  Company  in  the  auni  of  $26,- 
T85l53,  with  legal  interest  from  jadlcial  de- 
maud,  and  costa  of  suit" 

On  February  17,  1908,  defendant,  with 
leave  of  court,  answered  and  filed  an  amended 
and  supplemental  answer.  It  reiterated  its 
original  answer,  eave  as  might  thereafter 
he  admitted.  Further  answering,  defendant 
averred  that,  If  the  damages  alleged  we're 
caused  by  the  acts  attributed  to  defendant 
In  the  petition  (which  acts  and  alleged  results 
are  denied).  In  that  event  damages  were  con- 
tributed to  by  the  negligence  of  plaintiffs  In 
having  the  wiring  and  fixtures  In  th9  house 
In  bad  condition,  without  which  negligence 
none  of  the  damages  alleged  could  have 
resulted  from  any  of  the  acts  charged 
against  defendant. 

This  ease  came  up  for  trial  February  17, 
1908,  and  on  February  19,  1908,  defendant's 
counsel,  In  open  court  and  In  presence  of 
the  counsel  for  plaintiffs,  suggesting  to  the 
court  that  at  the  last  hearing  testimony  was 
offered  on  behalf  of  plaintiffs  to  the  effect 
that  plaintiffs  had,  prior  to  Institution  of 
this  suit,  parted  with  and  disposed  of  a  por- 
tion of  their  Interest  in  their  alleged  clalmrf 
against  the  defendant,  and  further  suggest- 
ing that  said  testimony  so  offered  modified 
the  petition  In  this  cause  to  that  extent,' 
that  the  plaintiffs  do  not  claim  and  are  not 
seeking  to  recover  for  themselves  and  on 
their  own  behalf,  as  alleged  In  the  petition, 
the  entire  amount  of  claim ;  and  defendant, 
further  stating,  In  order  that  its  position 
mlgBC  be  clear,  that  It  will,  on  Its  request  for 
charges  and  elsewhere,  whenever  may  be 
proper,  lilstst  that  said  modification,  while 
reducing  the  claim  of  any  of  plaintiffs,  to  the 
amount  of  which  they  have  not  divested 
themselves,  nor  disposed  of,  yet  will  not  en- 
able said  plaintiffs,  under  the  pleadings  In 
this  cause,  to  recover  any  amount  on  behalf 
of  any  other  person,  firm,  or  corporation, 
and.tthat  no  other  person,  firm,  or  corpora- 
tion can  recover  anything  In  this  suit  through 
plaintiffs  or  otherwise,  now  moves  the  court 
to  direct  the  plaintiffs  to  declare  what 
amount,  If  any,  they  are  seeking  to  recover 
for  themselves  and  their  own  interest  against 
this  defendant  In  this  suit;.  This  motion 
was  refuseil  by  the  court. 

On  February  19,  1908,  defendant,  without 
waiving  or  modifying  Its  pleadings  or  objec- 
tions, claimed  that  the  effect  of  plaintiffs* 
ttistlmony  described  In  defendants  motion 
made  this  day,  and  the  effect  of  the  pro- 


ceedings had  npon  that  motion,  was  to  Intro- 
duce certain  Insurance  companies  named  in 
plaintiffs'  return  to  said  motion  as  new  par- 
ties plaintiff ;  and  defendant  accordingly 
pleaded  the  exception  of  misjoinder  af  parties 
plaintiff  between  the  original  plaintiffs  and 
said  companies. 

Defendant  prayed  that  this  exception  be 
maintained,  and  this  suit  dismissed,  and  for 
any  other  order  or  decree  which  might  be 
proper  or  necessary.  The  exception  was  over- 
ruled, and  defendant  excepted.-  The  case 
was  tried  before  a  jury,  which  returned  in 
this  case  in  favor  of  plaintiff  in  the  sum  of 
$26,783.53,  by  a  vote  of  11  to  1  when  polled. 
The  court  rendered  judgment  In  conformity 
to  the  verdict 

Defendant  has  appealed. 

The  first  question  to  which  we  direct  our 
attention  la  the  action  of  the  court  in  re- 
spect to  the  following  special  charges  re- 
quested to  be  given: 

"(1)  If  yon  find  from  the  evidence  that,  prior 
to  the  institution  of  this  suit,  plaintiffs  parted 
with  any  portion  of  their  interest  in  their  al- 
iegwi  claim,  you  cannot,  under  the  law,  find  a 
verdict  in  their  favor,  except  for  such  amount 
as  was  not  disposed  of.  You  cannot,  under 
the  pleadings  in  this  case,  find  a  verdict  in  their 
favor  as  representing  persons  or  corporations 
to  whom  any  such  interest  was  transferred,  and 
your  verdict  must  be  confined  to  such  amount, 
IE  any,  as  the  plaintiffs  in  their  behalf  were 
entitled  to  recover  at  the  institution  of  this 
SUlL 

"(2)  Burden  of  proof  is  upon  plaintiffs  to 
make  out  their  case,  or  by  a  clear  preponder- 
ance of  evidence,  and  if  it  is  not  so  proven,  on 
consideration  of  all  the  evidence  oo  both  sides, 
that  the  alleged  fire  was  not  caused  in  the 
manner  alleged  in  the  petition,  and  through  the 
fault  of  the  defendant,  you  should  not,  under 
the  law,  render  a  verdict  in  favor  of  plaintiffs, 
even  though  you  may  not  bare  been  able  to 
satisfy  yourselves  from  the  evidence  as  to  the 
cause  from  which  the  fire  did  actually  originate. 

"(3)  If  you  find  that  the  fire  described  in  the 
petition  was  contributed  to  by  the  negligence 
of  the  plaintiffs  in  having  the  wirii^  or  ap- 
pliances in  the  house  In  a  defective  or  improp- 
er condition,  yon  moat  find  for  the  defend- 
ant, even  though  yoa  may  consider  that  defend- 
ant might  have  been  gouty  of  fault  eontribnt* 
log  to  the  fire." 

The  charge  given  to  the  Jury  was  substan- 
tially as  follows: 

"Gentlemen  of  the  jury :  The  question  in  this 
case  is  this:  That  if  you  find  from  the  evi- 
dence that  the  defendant,  through  Its  fiiult. 
caused  or  permitted  its  trolley  current  to  enter 
the  honse  and  damage  the  house  and  fnmiture 
belonidng  to  the  plaintiffs,  then  you  should  find 
for  the  plaintiffs  for  the  amount  of  such  dam- 
age; but  if  you  should  not  be  satisfied  of  this 
from  the  evidence  yon  should  find  for  the  de- 
fendant. If  yon  should  consider  from  the  evi- 
dence that  the  fire  did  not  occur  in  this  way. 
but  occurred  through  the  ordinary  current  on 
account  of  defective  wiring  or  appliances  in 
the  house,  you  should  find  for  the  defendant. 
There  is  no  doubt  that  a  plaintiff  may  show  the 
defendant's  liability  for  damages  by  circamstan- 
tial  evidence  thereby. 

"The  burden  of  proof  Is  upon  the  plaintiffs  to 
make  out  their  case  b^  a  clear  preponderance 
of  evidence;  and  if  it  Is  not  so  proven,  on 
consideration  of  the  evidence  on  both  sides,  that 
the  alleged  fire  was  caused  in  the  manner  al- 
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lesed  in  the  petition  and  through  the  (aalt  of 
the  defendant,  joa  afaonld  not,  onder  the  law, 
render  a  verdict  in  favor  of  plainUtb,  even 
though  you  may  not  have  been  able  to  latisfy 
yoanelves,  from  the  evidence,  aa  to  the  canw 
from  which  the  fire  did  actoally  originate. 

"The  plaintiff  in  a  civil  case  is  not  bound,  like 
the  state  in  a  criminal  case,  to  prove  the  case 
beyond  a  reasonable  doubt;  but  the  burden  Is 
npon  the  plaintiff  to  make  ita  case  reasonably 
certain.  Yon  most  be  satisfied  by  the  evidence 
that  the  fire  was  occaiiwMd  as  alleged  by  the 
neeUgence  of  the  defoidant  In  tlie  manner  al- 
lied. 

"I  refose  the  charge  numbered  1  asked  by 
the  defaMlmt,  ud  I  ekacgs  yoa  tlHt  yen  are 
not  to  coaeider  the  qveetien  of  the  allied 

interest  of  the  Insurance  companies  In  ttie  case, 
or  of  plaintib  having  parted  with  part  of  their 
interest;  the  qaestton  being  matters  of  law 
for  the  decision  of  the  court  In  its  ruling  in  this 
case,  and  for  the  consideration  of  this  court, 
or  of  an  appellate  court,  If  proceedings  there- 
after shouM  De  taken.  Accordingly.  If  yon  find 
that  the  damages  to  the  house  and  furniture  al- 
WrmI  in  the  petition  were  occasioned  by  the 
fault  of  the  defendant  you  should  find  la  fhvor 
of  the  plaintiffs  for  the  entire  amount  of  such 
damages,  if  yoa  find  die  amonnt  claimed  to  be 
correct." 

And  at  the  conclusion  of  the  charge  the 
defendant  then  and  there  excepted  to  the 
refusal  of  the  court  to  give  the  charge  num- 
bered 1  In  the  annexed  reanest  for  charges, 
and  then  and  there  separately  excepted  to 
the  refusal  of  the  court  to  give,  except  as 
above  modified,  charge  numbered  3  In  the 
annexed  request  for  charges,  and  the  defend- 
ant duly  reserved  Its  bills  of  exceptions,  and, 
having  presented  the  same  to  the  counsel  for 
the  plalntlCTs,  now  asked  the  same  to  be  al- 
lowed, settled,  and  filed  as  of  date  aforesaid. 

Defendants  urge.  In  support  of  their  com- 
plaint of  the  ruling  of  the  court,  articles  15 
and  172  of  the  Code  of  Practice ;  Church  v. 
Ice  Company,  44  La.  Ann.  1022,  11  South. 
682 ;  Wolf  V.  New  Orleans  Tallor-Made  Pants 
Company,  E>2  La.  Ann.  1357,  27  South.  893; 
Barron  v.  Jacobs,  38  La.  Ann.  370;  "Wlllnrd, 
Agent,  V.  Lugenbuhl,  24  La.  Ann.  18.  The 
plaintiffs,  on  the  other  hand,  cite  Kennedy  v. 
Oakey.  3  Rob.  404;  Succession  of  Delassize, 
8  Rob.  259;  Towne  v.  Cloch,  7  La.  Ann.  93; 
Meyer  v.  R.  R.  Co.,  35  La.  Ann.  897 ;  Smith 
T.  Atlas  Steam  Cordage  Company,  41  La. 
Ann.  1,  5  South.  413;  Chicago,  St.  Louis 
&  N.  O.  R.  B.  Co.  V.  Pullman  Southern  Car 
Co.,  139  U.  S.  79,  11  Sup.  Ct  490,  35  L.  Ed. 
97;  Southern  Bell  Telephone  A  Telegraph 
Co.  V.  Watts,  66  Fed.  460,  464,  13  C.  C.  A. 
579;  and  Southern  Railway  Co.  t.  Blunt 
ft  Ward  (a  C)  IBS  Fed.  260. 

In  Chicago,  etc.,  R.  R.  Co.  v.  Pullman  Car 
Co.,  cited,  the  court  said: 

**It  was  in  proof  that  at  the  time  of  the  fire 
the  can  of  the  Great  Xorthem  &  Louisiana 
were  insured  for  the  plaintiffs,  that  before  the 
commencement  of  this  action  tbe  insurance  com- 
panies paid  to  it  in  full  settlement  of  the  loss 
and  damage  the  sum  of  919,000,  and  that  this 
action  is  prosecuted  under  a  written  agreement 
between  the  plaintiff  and  the  Insurance  com- 
panies that  it  should  be  conducted  Jointly  by 
Uieir  counsel,  and  the  amount  recovered  by 
salt,  aetttement,  or  ounpromise  equally  divided 
between  them.^ 


It  sammM  op  Ita  dedakm  In  these  words: 

"It  results  that  the  court  was  right  in  hold- 
ing- that  the  insurance  upon  the  cars  and  the 
coUection  by  plaintiff  oi  the  insurance  money 
were  Immateitel  matters  in  tills  lltlgatira.  The 
action  was  well  brought  in  the  name  of  the 
plaintifE,  punmant  to  Its  •gxeeinent  with  the 
insurance  companies." 

In  tbe  case  of  Bell  Telephone  Company  t. 
Watts  the  conrt  said: 

"Where  tSe  owner  of  pn^er^  whidi  has 
been  destroyed  by  fire  through  another's  negll- 
geoce  tiaa.  been  paid  a  part  of  his  loss  by  an 
insarert  who  thereby  becomes  subrogated  to  tbe 
remedies  of  the  assured,  an  action  to  recover 
from  the  wrongdoer  the  value  of  the  property 
destroyed  is  properly  brought  In  the  name  of 
the  assured  alone,  and  the  insurer  la  neither  a 
necessai^  nor^a  proper  party  to  such  action. 

**It  Is  true  that  the  payment  by  the  Insurer 
works  an  equitable  assignment  of  tbe  assured's 

claim  against  the  wrongdoer;  but  the  wrongful 
act  is  indivisible,  and  gives  rise  to  but  one 
cause  of  action.  The  insurer  is  subrogated  only 
to  tbe  remedies  of  the  assured,  and  Uie  rule  u 
well  settled  that  the  suit  is  properly  brought 
in  the  name  of  the  person  whose  property  has 
been  destroyed.  If  ne  recovers  a  sum  which, 
with  the  amount  he'  has  received  from  the  In- 
surers, is  more  than  his  whole  loss,  the  excess 
belongs  to  the  insurers,  and  he  receives  it  as 
trustee  for  them.  The  wrongdoer  is  bound  to 
respond  in  damages  for  the  whole  loss  to  the 
owner  of  the  property,  and  how  tbe  money  re- 
covered la  to  be  distributed  does  not  concern 
him." 

The  exception  which  tbe  defendant  took 
was  that  there  was  a  misjoinder  of  parties; 
tliat  It  was  not  proper  for  the  Burkes,  In 
one  and  the  same  suit  brought  In  their 
names,  to  recover  that  part  of  the  claim 
which  they  had  not  assigned,  and  for  the 
benefit  of  their  assignee  that  part  also  which 
they  had  assigned. 

Defendant  argues  the  exception  of  misjoin- 
der as  it  the  Insurance  companies  were  "new 
plaintiffs"  thrown  into  the  case  after  It  had 
been  Instituted;  but  we  find  that  they  were 
never  made  parties  on  the  record.  The 
Burkea  continued  throughout  tbe  case  as 
sole  plaintiffs.  On  the  second  day  of  the 
trial,  counsel  for  defendant.  In  open  court, 
on  their  behalf,  filed  a  motion,  asking  the 
court  to  direct  the  plaintiffs  to  declare  what 
amount.  If  any,  they  were  seeking  to  re- 
cover for  themselves  against  tbe  defend- 
ant, to  whIdi  demand  plaintiffs*  connBel  re* 
piled: 

"That  they  were  suing  for  $26,785.53;  that 
this  suit  was  brought  In  their  own  name,  and 
they  admitted  they  had  received  $18,500  insur- 
ance money  from  the  Hibemia  and  Sun  Mutual 
Insurance  Companies;  that  they  had  subrogated 
the  insurance  companies  to  their  own  rights  to 
the  extent  of  the  amount  received  from  the  in- 
surance companies;  that  they  had  agreed  with 
the  insurance  companies,  and  were  authorized 
by  the  Insurance  companies,  to  prosecute  this 
suit  for  the  full  amount  of  the  loss  by  fire  as 
alleged  in  tbe  petition;  and  that  the  defendant 
in  the  case  was  without  interest  to  make  tbe 
motion.** 

Defendant,  with  knowledge  of  this  condi- 
tion directly  brought  home  to  It,  did  not 
claim  to  have  any  defenses  against  tbe  In- 
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rannee  company  which  would  b*  eat  off  br 
the  maimer  In  which  the  Bolt  wu  brought; 
nor  does  It  <jlalm  now  that  It  has  been, 
in  fact,  in  any  way  Injured.  It  i^ea  en- 
tirely npon  the  fact  Itaelf  and  the  position 
claimed  by  it  that,  as  a  matter  of  law,  plain- 
tiffs should  hare  beai  limited  in  Uie  salt  to 
pnwecatlns  what  portitm  of  the  original  de- 
mand remained  due  to  themselTes.  The  ef- 
fect of  this  would  have  beea  to  hare  re- 
quired tttat  <me  single  caose  of  action  should 
be  split  Into  a  number  of  actions,  each 
action  being  by  the  assignee  of  a  particular 
portion  of  the  loss.  Had  the  different  par- 
ties partially  interested  in  the  loss  brought 
s^rate  actions,  we  think  It  can  be  safely 
assumed  that  the  defendant  would  have 
urged  as  a  legal  proposition  that  the  plaln- 
tlfEs  had  no  right  to  diride  one  single  cause 
of  action  into  a  number  to  suit  his  conven- 
ience or  his  interests.  As  matters  stand,  we 
do  not  think  d^oidant  sets  up  any  Just 
cause  tot  complaint 

We  now  come  to  the  merits  of  the  case. 
The  case  comes  before  this  court  with  a 
TOrdict  of  a  Jury  In  favor  of  plalntitts  on 
the  facts  as  developed  by  the  evidence,  with 
a  Judgment  of  the  trial  court  affirming  the 
correctness  of  the  verdict  and  the  legal  ques- 
tlmis  advanced  by  the  plaintiffs. 

Defendant  does  not,  we  tiiink.  seriously 
contest  the  fttct  that  the  damage  to  plain- 
tiffs* building  was  caused  by  electricity  which 
was  conv^ed  to  It  through  the  wires  of  the 
defendant  company  attached  to  it  There 
was  no  other  tiectrlclty  brought  into  the 
building,  other  than  that  through  defendant's 
wires.  Defendant  insists  that  the  fire  would 
not  have  occurred,  had  the  fixtures  In  plain- 
tiffs' house  been  such  as  it  <defendant)  was 
entitled  to  require  they  should  have  been. 
Those  fixtures  had  been  in  use  for  years  be- 
fore the  fire,  without  Injury  or  loss.  They 
were  accepted  by  defendant  as  sufficient 
Had  anything  been  wrong  about  them,  de- 
fendant should  have  ascertained  the  fact 
by  inspection  and  examination.  Household- 
ers Imow  nothing  whatever  of  electricity, 
nor  what  the  requirements  called  for  to  In- 
sure safety.  Defendant  Is  engaged  in  that 
particular  business,  and  supposed  to  be  in- 
formed fully  as  to  wbat  la  needed  In  the 
premises.  If  the  fixtures  having  been  used 
for  years  without  any  accident  and  on  a 
particular  day  a  fire  develops  In  the  dwelling 
by  reason  of  the  electricity  conveyed  into 
It  by  wires,  some  exceptional  condition  must 
have  arisen  on  that  day.  The  evidence  in 
the  case  satisfied  the  Jury  and  the  trial 
Judge  that  the  fire  was  due  to  an  Increased 
current  liaving  been  passed  through  the  wires 
on  that  day — an  unusual  Increase,  which 
the  arrangements  In  the  house  were  not  pre- 
pared to  meet  throuj^  the  fault  of  the  de- 
fendant company. 

Mr.  Blaclc,  an  expert  witness  on  behalf 
<^  the  defoidaDt,  advances  a  theory  as  to 
the  origin  of  the  Are  which  we  think  as- 


somes  as  Its  premises  too  many  onsaen,  un- 
ascertained, and  unknown  facts  to  be  uxxeg/t- 
ed  as  camcL 

We  do  not  fsSI  JusUfled  In  nverslng  the 
conclnslcnu  reached  by  the  Jury  and  the 
trial  Judge. 

For  the  reasons  assigned,  the  Jadgmnt  Is 
affirmed. 

MONROB.  J.,  dissents. 

On  Behearlng. 

MONROB,  J.  The  majority  of  the  court, 
adhering  to  the  view  that  plaintiffs  are  entl* 
tied  to  prosecute  this  salt  In  their  own  names 
for  the  recovery  of  the  whole  amount  allied 
to  be  due,  but  entertaining  some  doubt  np<m 
the  questions  of  fsct  upon  which  the  case 
turns,  a  rehearing  was  granted  for  tlie  fur^ 
ther  consideration  of  these  queetlons,  and  the 
present  inquiry  will  be  confined  thmto,  al- 
though the  writer  of  this  c^nlon  stlU  holds 
to  the  view  that,  under  the  Isw  regulating 
practice  In  this  state,  whatever  may  be  tibe 
rule  elsewhere,  plalntlfh  have  no  standing 
to  prosecute  In  their  own  names  a  suit  for 
the  recoT^  of  the  amount  which  lias  al- 
ready been  paid  them  by  ttie  Inauranoe  com- 
panies, and  to  their  right  to  recover  which 
they  had  subrogated  those  compsnles.  Pro- 
ceeding, now,  to  the  matter  in  hand,  plain- 
tiffs all^  that  Bald  premises  (refenrlng  to 
their  house)  "were  pn^erly  wired,"  etc.,  for 
lighting,  and  that  £be  fire  which  damaged  It 
was  caused  by  the  negligence  of  defendant's 
employes  in  pmnltting  the  service  wires, 
which  th^  were  removing,  to  come  in  coi^^ 
tact  with  wires  carrying  an  electric  current 
of  higher  pressure  than  the  instaUatlam  in 
the  house  vras  iitfoided  for,  or  could  stand. 

Considering,  again,  the  testimony  bearing 
upon  the  first  of  these  allegattons,  we  find 
that  Douglas,  platotlffi*  expert  testifies  that 
the  lighting  appliances  were  Installed  in  ISM 
(when  the  house  was  bulIQ,  according  to  the 
rules  then  In  force ;  that  about  the  year  1889 
a  number  of  houses  In  the  neighborhood  wwe 
destroyed,  or  damaged,  by  fire,  resulting,  as 
we  understand  the  testimony,  from  electrici- 
ty carried  Into  them  means  of  wiring; 
and  that  he  made  another  inspection  of  the 
house  st  that  time.  Being  asked  wbeCher  he 
made  any  diange  in  the  installatitms,  as  the 
result  of  the  inspection,  his  uiswer  was: 

"We  repaired  the  damage." 

Beed,  another  expert;  called  on  bShaU  ot 
the  plaintltb,  says: 

"I  iDspected  their  residence  at  the  time  that 
we  had  those  dreadful  fires  along  8t  Cliarles 
avenue,  about  ten  years  ago.  *  *  *  As 
well  as  I  can  remember,  there  was  smne  dam- 
age done  at  that  time." 

He  further  says  that  after  the  damage 
was  r^ired.  he  made  a  "wheatstone  bridge 
test"  and  found  that  "the  installation  was 
above  the  standard."   He  adds: 

*Vniat  was  done  before  the  electric  current 
was  again  connected  with  the  bulldJng.'* 
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McOmn^  an  Inspector  for  tbe  tawumnee 
eompaniefl  and  a  witness  for  plaintiffs,  testi- 
fies that  tbo  riilM  reffiUatlng  tbe  wiring  ct 
Imlldlngs  have  been  chanced  during  the  past 
few  Toue;  that  pa  was  In  the  taonae  irtiUst 
the  Are,  out  of  which  this  litigation  arlssa, 
wae  In  inngreaa,  and  t^t  he  looked  about  In 
ordor  to  ascertain  how  It  ori^atod ;  that  be 
nnderatood  that  the  Installation  was  ammf- 
ed,  at  tbe  time  tliat  It  was  estabUshed.  bat 
that  it  wonld  not  be  approved  to-day,  becaoee 
at  cbangee  that  bare  been  made*  in  the  Na- 
tional Electric  Board's  code.  Being  pressed 
to  qpeclfy  some  irf  the  defects  that  he  found, 
he  mentioned  "brass  armored  condnltl^*'  and 
■aid: 

"StHoe  ot  the  flztnre  wiring  fs  smaller  than 
is  called  for,  to^y,  on  accooat  of  Bafety." 

Mr.  Bord^  anothw  of  plaintiffs'  wpert 
witnesses,  also  testified  that  he  found  brass 
armored  oondoite  i  In  the  inatallatlon,  and 
that  th^  are  not  now  allowed  in  new  tautal- 
latlons,  though  the  board  has  not  ordered 
them  oat  of  tbe  old  installations.  Being  ask- 
ed: 

"It  is  not  eonddered  safe?' 

—he  replied: 

"No,  «ir;  not  from  their  [the  board's]  point 
of  Tiew." 

Mr.  Black,  an  expert  called  on  btiiaU  of 
defendant,  testified  that  the  installation  was 
not  in  accordance  with  the  roles  In  force  10 
years  ago;  that  he  fOand  a  nombtf  of  de- 
fects some  of  th«n  dangwoos,-  and  he  pro- 
ceeded to  specify:  Absence  at  solder  In 
Joints ;  lack  of  proper  branch  blocks,  where 
the  sise  of  tbe  wire  dianged;  Qie  nse  of  a 
very  unsatisfactory  form  of  fuse  blocks  at 
tbe  flxtnres  gmerally  known  as  bolbs;  the 
nse  of  brass,  aroand  oondnlts.  particularly 
where  it  comes  In  cmtact  with  grounded 
pipes ;  and  the  absence  of  tablet  boards,  for 
branching  tlie  drcnlts^  ^ere  was  no  at- 
tempt to  rebnt  the  testimony  thus  given  by 
Mr.  Black,  and,  when  c(msldered  In  c(mnee- 
tion  with  that  given  by  plalntiffir  own  wit- 
nesses, It  seems  to  ns  to  show  that  the  instal- 
lation was  defective.  Considering,  also,  the 
teetimony  bearing  upon  the  charge  which 
plaintiffs  make,  tiiat  defendant's  employes, 
in  removing  the  service  wires  which  conduct- 
ed the  electricity  for  lighting  purposes  Into 
the  bouse  In  qnesHon,  "carelessly  and  negli- 
gentiy"  permitted  them  to  come  "in  contact 
with  a  wire,  or  wires,  carrying  an  electric 
corroit  of  a  greater  and  higher  pressare  than 
the  wires  and  electric  fixtures  in  the  said 
pronSses  were  designed  to,  and  conid  carry," 
we  find  as  follows :  Plaintiff  boose  was  sit- 
uated aa  (what,  for  convenience,  we  shall 
can)  tbe  •'north  slde^  of  St.  Charles  avenne, 
focbig  to  the  sontb,  and  was  supplied  with 
electricity,  fOr  lighting,  by  means  of  two  serv- 
ice wires,  which  were  strung  from  a  pole, 
planted  on  tbe  south  side  of  tbe  neutral 
ground,  to  a  t^^hone  pole,  planted  on  tbe 
aortb  side  of  tbe  nentral  ground,  and  which 


extended  from  tbe  tekgAKme  pole  into  the 
bousa  The  p<ae  first  mentioned  mivorted 
d^endanf  8  main  Uji^tlng  and  power  wires, 
and,  upon  the  neutral  ground,  which  separated 
it  from  flie  td^one  pote^  and  wbliA  Is,  pu^ 
baps,  80  or  40  feet  wlds^  there  are  two  car 
tracks,  above  which  there  are,  suspended, 
feed  wires  which  supply  the  cars  with  their 
motive  power,  and  which,  as  we  understand 
it,  obtain  the  power  so  supplied  from  the 
main  wire,  which  Is  strung  on  the  poles 
planted  al<mg  the  soutb  side  of  the  track. 
One  of  these  poles,  being  the  first  above  men- 
tioned, became  rotten,  and  it  was  decided  to 
substitute  another,  at  a  point  about  100  feat 
farther  to  tbe  weetward,  thereby  necessitat- 
ing the  dlaengagemnat  from  the  old  pole  of 
the  wlree  wUcb  were  sopported  by  it,  and 
their  attachment  to  tbe  new  when  erect- 
ed, or.  In  tbe  case  of  tbe  service  wlra  here 
In  question,  the  sabstttuUon  of  new  wires, 
since  the  service  wires  then  in  use  were  too 
short  to  have  reached  tbe  new  po^e,  100  feet 
furtho-  away.  Tbo  Job  thus  described  was 
undertaken  by  a  gang  of  defouSanf  s  men, 
under  the  direction  of  Magner,  as  foreman, 
on  the  morning  of  February  18,  1907,  and  the 
first  mtk  dime  was  the  digging  of  a  bole, 
and  tbe  proration  of  the  new  pole,  and  its 
erection  therein.  This  work  was  accomidlsh- 
ed  bef(ffe  lOtSO  o'clock  a.  m.,  and  at  or  abont 
that  hour  one  of  tbe  men,  Rankin,  climbed 
upon  tbe  rotten  pole  for  the  parpose  of  dis- 
engaging the  service  wires  leading  into  plain- 
tiffs' house  (and  tbe  other  wires,  as  well), 
^llst  two  other  moi  stood  on  the  ground, 
below  him ;  one  of  them,  Dooley,  holding  up 
tbe  rotten  pole,  and  the  other,  Himea,  hold- 
ing tiie  hand  line,  or  rope;  which  was  to  be 
used  as  will  be  stated  a  little  later.  Mag- 
ner thai  climbed  <m  tbe  telephone  pole,  and 
another  man,  Conrad,  took  bis  position  on  tbe 
ground  below  him.  Rankin  then  cut  one  of 
the  service  wires,  and  there  was  tied  to  its 
end  one  end  of  the  band  line,  or  rope,  the  oth- 
er end  and  Ught  of  which  was  in  the  hands 
of  Hlmes,  and  he  (Bankin)  proceeded  to  pay 
out  the  wire  (and  rop^  which  Magner  was  to 
pull  In ;  the  proper  thing  being  for  them,  be- 
tween them,  to  have  k^t  tiie  wire  and  rope 
taut,  and  not  to  have  allowed  the  wire  to 
sag  down  apon  the  feed  wires.  And  the 
same  course  was  innsued  with  reference  to 
the  other  service  wire,  both  at  than  having 
been  let  down  by  Magner,  as  be  received 
them,  to  Cmrad,  who  received  them,  in  turn, 
and  coiled  them  at  the  foot  of  the  telephone 
pol&  Subsequentiy,  when  they  had  both  been 
passed  ov«  to  the  north  side  of  the  nentral 
ground,  they  were  cut  off  from  tbe  telephone 
pole,  and  were  thrown,  by  Conrad,  Into  a  wa- 
gon and  taken  Oxy  Fetex)  to  the  d<^dant*s 
stable,  from  which  they  are  said  to  have 
been  sold  as  Junk.  Rankin,  Dool^,  Hlmes, 
Magner,  and  Conrad  were  tbe  only  persons 
who  were  handling  (be  service  wires,  and 
were  the  only  persons  who  were  llkdy  to 
have  obsCTved  whetbw.  In  handling  them. 
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th^  allowed  thttm  to  conn  In  contact  wlfli 
the  feed  wtres,  over  which  ther  were  passed, 
and  It  might  reasonably  be  »pected  that  one 
of  tbem  would  be  a^le  to  atate,  with  some 
sort  of  certainty,  whether  mdtt  contact  was 
allowed  or  not 

Rankin,  who  was  paying  the  wire  out  by 
means  of  the  rojw,  was  asked:  "Do  yon  know 
whether  the  wire  ran  aooea  the  feeder?" 
And  he  answered:  "No,  sir."  It  might  pos- 
sibly, and  mider  different  drcnmstances,  be 
supposed  that,  In  answering  as  he  dM,  the 
witness  meant  to  say,  not  Qiat  he  dtd  not 
know  whether  the  wlie  ran  across  the  feed«>. 
bnt  that  as  a  fact  the  wire  did  not  nm  across 
the  feeder.  Subsequently,  howerer,  the  same 
question  was  propounded  to  Conrad,  to  wit: 
"Do  you  know  If  that  line  that  came  across 
came  In  contact  with  the  trolley  or  feeder 
wires?"  To  which  the  witness  answered: 
"After  the  wires  came  over,  the  hand  line  was 
let  go  from  the  opposite  side  and  got  tangled." 
Hi  was  then  asked :  "Q.  The  wire  Itself,  do 
you  know  whether  that  came  In  contact  with 
the  trolley r' and  he  replied:  "No,  sir."  He 
was  then  asked :  "If  It  had  come  In  contact 
with  the  trolley,  would  you  bare  known  lt7' 
And  he  answered:  "Well,  tt  would  have 
burned  my  hands."  It  Is  evident,  therefore, 
that  the  answer,  "No,  sir,"  lo  Conrad's  case, 
was  understood  to  be  a  correct  and  cate- 
gorical answer  to  the  question  as  propounded, 
and  we  think  it  should  be  assumed  that  It  was 
so  understood  in  Rankin's  case.  From  which 
we  conclude  that  Rankin  said,  and  meant  to 
say,  that  he  did  not  know  whether  the  eerr- 
ice  wire  ran  across — ^1.  e.,  touched — ^the  feeder 
or  not.  Conrad,  as  we  have  seen,  in  answer 
to  the  question,  "If  it  had  come  In  contact 
with  the  trolley,  would  you  have  known  Itr* 
replies.  "Well,  It  would  have  burned  my 
hands."  But  that  was  a  mere  Inference,  and 
unfounded,  for  the  service  wires  did  not  reach 
Conrad  until  they  had  been  drawn  by  Magner 
clear  of  the  feeder  wires,  and,,  having  been 
severed  from  the  mala  wire,  they  could  not 
have  burned  his  (Conrad's)  hands.  In  fact, 
th^  would  not.  necessarily,  have  burned  his 
hands,  even  if  he  bad  received  them  at  a 
time  when  they  were  resting  on  the  feeders, 
since  they  were,  tor  the  most  part.  If  not  en- 
tirely, covered  with  rubber,  and  the  electric 
current  would  have  reached  his  hands  only  If 
it  had  happened  that  a  bare  place  on  the 
service  wire  touched  the  feeder  at  the  instant 
that  anothw  bare  place  tondied  Conrad's 
bare  hands. 

Dool^  was  not  questioned  upon  the  subject 
of  the  possible  contact  between  the  service 
aud  the  feeder  wires. 

Hlmes,  like  Rankin  and  Conrad,  was  ask- 
ed :  "Do  yon  know  whether  they  [the  serv- 
ice wires]  touched  on  the  feeder?"  And  he 
answered :  "No,  sir."  He  was  subsequently 
asked:  "Were  those  service  wires  brought 
In  contact  with  the  main  dectrlc  light  wires 
in  any  way?"  To  which  he  r^led:  "No. 
sir."  But  the  main  electric  light  wires  were 


not  the  wires  over  wlildL  the  swvlce  wires 
were  iMsaed.  Hi^  were  wires  which  were 
strung  akmg  the  poles,  on  the  south  side  of 
ttift  neotral  ground. 

Ooming,  now,  to  Magner,  who  received  the 
wteee,  on  the  north  sldeof  thenentnl  ground, 
while  Bankln  paid  them  out,  on  the  aoutib 
Bide,  we  find  that  he  was  asked:  "DM  you 
drag  ttiat  wUre  over  the  feeder?"  To  wbitHi 
he  answned:  "No,  sir."  It  may  be  that.  If 
he  had  been  asked,  "Old  ^ther  of  those  serv- 
ice wires,  while  th^  were  being  passed  over 
the  feeders,  come  In  contact  with  either  of 
the  feeders?"  he  would  have  made  ttn  Mme 
answer;  but  we  have  no  means  at  knowhig 
that  We  should  have  supposed  that  he  woidd 
have  known  with  certainty  whether  It  was 
Rankin  or  snne  one  else  who  tied  the  rope 
to  the  service  wires,  and  yet,  aa  part  of  his 
answer  to  the  question,  "Who  moved  the 
service  wires?"  he  said,  "I  think  that  he  Ued 
the  rope  on  the  service  wires.  He  had  a 
man  tm  the  ground  to  tuM  it"  If.  however, 
he  was  mlstakm  abont  Bankln  tying  the 
rope  to  the  service  wires,  and  if,  aa  a  fact, 
the  man  on  the  ground  performed  that  func- 
tion, then  the  ends  of  the  service  wires  must 
have  been  droM>ed  to  the  ground,  with  the 
result  that  for  a  time,  and  at  the  points  where 
they  crossed,  th^  rested  on  the  feeders. 

Th«re  was  a  witness  called  lij  defendant, 
named  Peter,  who  was  emplc^ed  to  drive 
the  wagon  which  was  used  tqr  defendant's 
workmen,  and  who  was  eaaimlned  for  the 
pnrpoee  of  showing  that  the  servlee  wires, 
after  both  of  tbem  had  been  drawn  orar  to 
the  north  side  of  the  neutral  grmmd,  were 
cut  off  from  the  tdepbone  pole^  thrown  into 
the  w^on,  hauled  away,  and  finally  sold  at 
junk. 

The  examination  i^oceeded  as  follows : 

"Do  yoa  know  what  became  of  the  wires, 
fioally?  A.  Yes;  rolled  np  in  a  coil  and  put 
up  alonKSide  of  a  feace.  Q.  Did  they  stand 
there  all  day?  A.  Until  a  quarter  to  12,  when 
they  cut  them  down  and  Mr.  Conrad  brought 
them  to  the  wagon  and  handed  them  to  me. 
Q.  Then  what  did  yoa  do?  A.  When  they 
handed  them  to  me,  I  put  them  in  the  scrap 
portion  of  the  wagon.  Q.  What  became  of 
them  after  that?  A.  I  hauled  tbem  to  the 
stable,  and  the  next  morning  I  put  tbem  in 
the  scrap  pile.  Q.  Do  jou  Itnow  whether 
those  wires  came  In  contact  with  the  trolleT? 
A.  No;  th^  didn't  come  hi  contact  with  uie 
trolley  or  the  feeder  wire.  Q.  At  the  time 
of  the  fire  were  there,  or  not,  any  wires  lead- 
ing from  the  trolley  across  St.  Charles  ave- 
nue? A.  No;  there  were  none.  Q.  Was.  or 
was  not,  the  Biu-ke  residence,  at  the  tim^ 
connerted  by  feed  service  wires?  A.  Not  at 
that  time;  no.  Q.  Were  there,  or  were  thwe 
not,  any  feed  service  wires  between  tte  tele- 
phone pole  and  the  Burke  house?  A.  At  the 
time  they  were  laying  on  the  jcronnd.  Q.  But, 
leadinfT  from  the  Burke  house  and  reachhig  to 
the  telephwe  pole^  were  there  any?  A.  No. 
air." 

From  this  examination,  It  seems  to  as,  to 
say  the  least,  doubtful  whether  the  wltnees 
intended  to  testify  that,  whilst  the  service 
wires  were  being  parsed  over  the  feed  wires, 
there  was  no  contact,  sloce  his  atteotlofi 
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bad  not  been  directed,  by  the  prerlona  qnea- 
tlons,  to  that  particular  occaaloiL  Moreover, 
be  had  nothing  to  do  with  the  paBSlng  over 
of  the  wlrea  There  appears  to  have  been  no 
reason  whj  he  should  have  watched  the  men 
who  were  engaged  In  that  work;  and  we 
^ould  be  disposed  to  doubt,  no  matter  what 
may  have  been  bis  Intention  In  testifying, 
whether  he  was  in  a  position  to  know  more 
than  they  bare  testified  to  as  to  the  manner 
In  which  the  work  was  done,  particularly  as 
he  falls  Into  a  patent  error  In  saying  that, 
at  the  time  of  the  Are,  there  were  no  serv- 
ice wires  running  from  the  tel^hone  pole 
to  the  house;  those  wires,  according  to  all 
the  witnesses,  not  haying  been  removed  un- 
til after  the  lire  was  under  waj.  On  the 
wholes  upon  this  branch  ot  the  case,  oar 
oonelaslon  Is  that  defwdant  has  failed  to 
prove,  or  to  make  It  probable,  that  in  the 
procees  of  removing  them  the  service  wires 
leading  Into  plaintiffs'  honse  were  not  allow- 
ed to  come  In  contact  with  the  feed  wires. 
The  evidence  tending  to  show  that  there  was 
sQch  contact,  and  that  the  flre  In  question 
was  the  result;  Including  the  Inference  which 
may  be  drawn  fnnn  the  unsatisfactory  tes- 
timony given  by  the  men  who  were  handling 
tub  wlre^  is  Indirect-  and  clrcamstsntlal. 
Mrs.  Swarbrldc,  her  sister,  Bfrs.  Douglas, 
and  their  hairdresser,  Bfosura  McGu^  were 
sitting  In  Mrs.  Swartirlck's  room  between 
11:30  and  12  o'dock,  whoi  they  heard  what 
Mrs.  Douglas  and  Hazura  described  as  a 
"crash,"  and  Mrs.  Swarbrldc  as  "a  terrific 
noise  on  the  side  of  the  house,"  which  In- 
duced Mrs.  Douglas  to  raise  one  of  the  win- 
dows and  look  out  Into  the  street  In  the 
course  of  the  examination  of  the  witnesses 
named,  Mrs.  Douglas  desCTlbed  the  noise  as 
a  "rumbling  or  falling  sound,"  and  said  that 
It  was  above  her.  And  It  Is  argued  that  it 
was  produced  by  the  Introduction,  Into  the 
noting  Installation  of  the  house  (by  means 
of  contact  between  the  service  and  feeder 
wires),  of  the  current  carried  by  the  latter. 
The  e^dence  to  the  ellCect  that  the  service 
wires  were  cut  and  removed  at  or  about  10 :30r 
o'clock,  and  that  the  noise  was  not  heard 
untn  between  11:80  and  12  o'clock,  la;  how- 
ever, wholly  uncontradicted.  Beyond  tbaX, 
we  rather  Infer,  from  the  testimony  on  the 
subject  that  fbe  noise  appeared  to  the  wit- 
nesses to  come  from  the  outside  of  the  bouse, 
whereas  the  theory  propounded  assumes  an 
explosion  or  "rumbling"  wltbln  the  bouse. 
A^ln.  we  have  expert  testimony  to  the  ef- 
fect that  the  Introduction  of  the  more  pow- 
erful current  of  electricity  would  not  produce 
a  "rumbling,"  but  would  produce  a  "hissing," 
sound.  We  think  It  possible,  therefore,  that 
the  noise  referred  to  has  nothing  to  do  with 
the  case.  We.  however,  pass  on  to  other 
matters.  A  minute  or  two  after  the  noise 
had  been  heard,  M^s.  Swarbrick  thought  she 
smelled  smoke,  and,  going  Into  the  attic  to 
investigate,  she.  found  It  filled  with  smoke, 
and  BO  rejiorted  to  Mrs.  Douglas,  who  tele- 


phoned to  the  flre  patrol  and  to  Mr.  Swar- 
brick, and  then  called,  out  of  the  window, 
to  the  men  In  the  street,  that  the  house  was 
on  flre.  She  then  went  downstairs,  and 
some  of  the  men  came  In  and  went  upstairs, 
and  the  testimony  of  all  the  witnesses  con- 
curs to  the  effect  that,  evidence  of  fire  hav- 
lug  been  discovered  about  'a  bracket  (combl- 
natiou,  gas  and  electricity)  which  came  out 
from  the  wall  between  the  ball  and  parlor 
doors,  an  opening  was  made  In  the  wall  with 
an  ax,  and  flames  (the  first  flre  that  was 
seen)  immediately  burst  out  An  effort  was 
made,  by  those  present  to  subdue  the'-flames, 
by  throwing  watdr  through  the  opting  made 
by  the  ax,  but  without  success,  and  the  flre 
gained  headway  very  rapidly,  so  much  so 
that  in  a  very  little  while  the  whole  of  the 
upper  part  of  the  honse  was  Involved.  Plain- 
tiffs' expert  witnesses  (Borde  and  McConnell) 
testify  that  In  their  opinion,  based  on  the 
examination  made  by  them,  the  cause  of  the 
flre  was  the  Introduction  into  the  Installa- 
tion of  the  650-volC  current  of  electiiclty,  car- 
ried by  the  feeder  wires  of  the  railway,  or 
some  similar  current,  and  Aat  It  could  not 
have  originated  In  any  other  way.  Defend- 
ant's expert  (Black)  testifles  that  his  ^- 
aminatlon  of  the  premises  disclosed  no  such 
Indications,  and  he  propounds  a  theory  ot 
bis  own,  which  seems  to  us  by  no  means  as 
probable  as  that  propounded  by  plaintiffs. 
Defendant's  experts  testis  that  all  Installa- 
tions designed  to  carry  currents  of  230  Tolts, 
If  In  proper  condition,  can  carry  the  650- 
volt  current  used  to  move  the  street  cars, 
and  plaintiffs*  experts  seem  to  dei^  this;  but 
we  think  It  may  be  conceded  for  the  pur- 
poses of  the  case.  We  bave  found  that  the 
Installation  here  In  question  was  not  in 
proper  condition,  and  we  do  not  understand 
any  of  the  witnesses  to  say  that  a  lighting 
Installation,  not  In  proper  condition,  can 
carry  a  650-v6It  current  without  disastrous 
results.  Quoad  the  defendant's  SSO-volt  cur- 
rent, however,  the  plalntUte  were  under  no 
obligation  to  keep  their  installation  in  proper 
condition.  It  seenw  to  bave  served  the  put- 
pc»e  for  which  it  was  Intended  until  the  de- 
fendant's Bfflrvants  undertook  the  removal 
of  the  service  wires,  and  It  appears  to  us 
reasonably  certain  that  if,  in  the  course  of 
that  work,  those  wi^es  were  allowed  to  take 
on  the' extra  current  carried  by  the  feeders 
over  which  they  were  passed,  the  flre  must 
have  resulted.  The  service  wires  were  pass- 
ed over  the  feeder  wires,  according  to  the  un- 
contradicted testimony  of  defendant's  wl^ 
oessea,  at  10:30  o'clock.  The  flre  was  discov- 
ered an  hour  or  an  hour  and  a  quarter  later ; 
but,  when  discovered,  it  had  gained  consid- 
erable headway,  and,  as  it  appears  to  have 
originated  within  a  closed  partition,  It  must 
tiave  been  smoldering  for  some  Uttle  while. 
It  seems  to  us  highly  probable,  therefore, 
that  It  originated  at  the  very  time  that 
Rankin  and  Hlmes  and  Magner  were  han- 
dling the  service  wires,  or  were  passing  them 
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<rrer  the  feeder.  Couiuel  for  defendant  dwdl 
with  emphaBlB  on  the  failure  of  the  plalntlfla 
to  produce  the  physical  proofs,  which  were 
in  their  possession,  bearing  upon  their  theory 
of  the  case ;  such,  for  instance,  as  the  wiring 
of  the  honse,  by  which  It  might  have  been 
ascertained  .whether  the  installation  had 
been  generally,  bamed  off.  If,  howerw,  we 
correctly  understood  the  testimony  of  de- 
fendant's experts,  the  burning  of  the  imnila- 
tlon  would,  generally  speaking,  have  been 
confined  to  those  wires,  or  places  on  wires, 
where  It  was  insufflclent  We  are  Inclined 
to  think,  as  to  the  evidence  adduced  on  both 
sides,  that  it  falls  short  of  the  possibilities 
of  the  occasion ;  but  the  Jury  had  to  take  it 
as  they  found  It,  and,  so  taking  it,  they 
reached  the  conclusion  that  the  flre  was  at- 
tribntable  to  the  fault  of  the  defendant 
The  burden  rests  on  an  appellant  to  show,  to 
the  satisfaction  of  this  court,  that  the  judg- 
ment of  which  he  complains  is  erroneous. 
But,  after  a  second,  careful,  and  deliberate 
study  of  the  evidence  upon  which  the  Judg- 
ment here  complained  Is  predicated,  we  feel 
no  assurance  thf^t  such  Is  the  case,  or  that! 
any  Judgment  that  we  could  render  would 
come  nearer  doing  Justice  between  the  par- 
ties. 

It  is  therefore  ordered  that  the  decree 
heretofore  rendered  in  this  case  be  now  re- 
instated and  made  .the  final  judgment  of  the 
court 


SIVLBY  V.  SIVLET.    (No.  14,054.) 
(Supreme  Ckiurt  of  Mississippi.  Nov.  15,  1009.) 

1.  Appeal,  ard  Ebbob  4M*)^uuBDicnoN 
OF  CouBT  ON  Appeal. 

When  an  appeal  is  taken  to  the>  Supreme 
Court,  the  jurisdiction  to  determine  tbe  cause 
is  thereby  transferred  to  that  coart  and  any 
Btibsequent  disposition  of  the  case  can  mly  be 
made  with  its  consent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2216;  Dec.  Dig.  |  454.*] 

2.  Appkal  aro  Ebbob  (I  4fiO*>-^nBiSDicnoiT 

OF  COUBT  ON  ApPEAI.. 

The  Supreme  Court,  after  obtaining  jnris- 
dictloQ  on  appeal,  will  not  allow  any  disposi- 
tioQ  of  tbe  cause  by  the  nominal  parties,  where 
it  is  reasonably  probable  that  the  equitable  inter- 
est of  third  persons,  though  not  actualty  parties 
to  tbe  record,  will  be  prejudiced. 

[Ed.  Note.— For  other  cases,  see  ^ipeal  and 
Error,  Dec.  Dig.  I  456.*] 

8.  Appeai.  and  Ebbob  d  456*)— JtTRiBDicnoN 

or  CovBT  ON  Appeal. 

An  attorney,  prosecnting  to  judgment  an 
action  for  a  contingent  fee  for  an  insolvent  cli- 
ent, out  of  the  reach  of  the  court,  has  an  equita- 
ble interest  in  tbe  litigation;  and  the  Supreme 
Court,  acquiring  jurisdicUon  on  appeal,  will  re- 
tain the  cause  for  hearing  on  the  merits,  and 
will  refuse  the  parties  to  the  record  pennuslon 
to  dispose  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  460.*] 

Appeal  from  Circuit  Court,  Newton  Coun- 
ty; J.  B.  Byrd,  Judge. 


Suit  by  Mrs.  Uamla  De  Priest  Sivley 
against  Mrs.  W.  Baker  Slvley.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Heard  on  motion  to  strike  out  confession 
of  error.  Qranted. 

This  litigation  waa  b^nn  as  an  action 
in  the  drcutt  court  by  Mis.  Mamie  De  Pilest 
Sivley  against  her  mother-in-law,  Mrs.  W. 
Baker  Slrley,  Sr.:  the  plaintiff  claiming 
damagM  of  said  defendant  for  tbe  alleged 
alienation  of  the  affections  of  plaintiff's  hus- 
band, W.  B.  SlTley,  Jr.  The  case  resulted 
in  a  Jury  verdict  for  plaintiff  In  the  sum  of 
fSO,000.  There  was  a  judgment  for  said 
amount,  and  the  defendant  below  appealed 
to  the  Supreme  Court  The  declaration  In 
the  ease  was  pr^ared  and  filed  by  Gea  W. 
May,  J.  N.  Flowers,  and  A.  H.  Whitfield, 
Jr.,  composing  the  law  firm  of  May,  Flow- 
ers &  Whitfield,  which  said  firm  cwdncted 
the  case  to  successful  conclushm  in  the  low- 
er  court  At  the  time  the  declaratl<ni  was 
filed  the  plaintiff  was  20  years  of  age.  and 
it  was  brought  in  the  name  of  her  mother 
aa  next  Mend;  but  before  it  came  to  trial 
she  had  attained  bee  majority,  and  the  dec- 
laration was  ammded  by  making  her  tiw 
plaintiff  in  her  own  name.  Said  attorneys 
claim  to  have  had  a  verbal  contract  with 
tbe  plaintiff,  made  during  hex  mlnOTlty,  1^ 
the  terms  of  which  th^  woe  to  reoelTS 
one-half  of  whatever  amount  was  recorered; 
their  fee  being  wholly  contlngmt  Tbey 
claimed,  further,  that  this  contract  waa  ver- 
bally ratified  after  the  plaintiff  became  of 
age.  Plaintiff  denies  this  fact  however. 
After  judgment  had  been  entered  in  the  cir- 
cuit court  and  execution  had  issued  and  was 
levied  on  the  property  of  defendant  and  the 
appeal  perfected,  with  a  supersedeas,  the 
plalntU^  Mrs.  Mamie  De  Priest  Sivley,  ef- 
fected a  reconciliation  with  her  husband, 
from  whom  she  had  been  separated  for 
about  a  year,  and  the  young  couple  left 
JacIuoD,  Miss.,  where  plaintiff  had  been 
making  her  home  since  she  and  her  husband 
separated,  and  moved  to  Memphis,  Tenn., 
and  took  up  residence  tb&ce,  where  thoy  are 
still  residing. 

Immediately  upon  learning  of  this  recon- 
ciliation and  the  departure  of  the  young 
couple,  Messrs.  May,  Flowers  ft  Wbitfleld. 
becoming  fearful  that  their  interests  might 
be  Jeopardized,  filed  a  bill  for  Injunction 
In  tbe  chancery  court  making  as  parties 
defendant  thereto  Mrs.  W.  Baker  Sivley, 
Sr.,  of  Jackson,  Miss.,  and  Mrs.  Mamie  De 
Priest  Sivley,  formerly  of  Jackson,  Miss., 
more  recently  of  Monphls,  Tenn.  The  biU 
alleged  that  this  reconciliation  was  brought 
about  by  collusion,  for  the  purpose  of  de- 
feating the  payment  of  said  judgment  and 
defrauding  the  attorneys  out  of  their  in- 
terest in  same.  The  prayer  of  the  bill  was 
that  these  defendants  he  enjoined  from  mak- 
ing any  settlement  or  compromise  of  the 
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•aid  Judgment  whicb  wonUt  affect  sdrenely 
tiie  Intoesto  of  the  tLttameyn  In  tbe  Huae. 
The  defoidant  Mrs.  W,  Bakw  SlTley,  Sr.* 
uBw««d  the  bni,  doiylng  any  coUnaton  or 
any  Intent  of  defrauding  the  attomeya,  and 
ailing  that  she  had  nothing  whatever  to 
do  vltb  the  recmcQlatlrai.  13ie  def aidant 
thai  lUed  a  motion  to  dlssolTO  the  Injonc- 
tlon.  The  djaneellor  oTemUed  the  motion, 
and  altered  a  decree  making  the  Injunction 
perpetoaL  Thereafter  the  defendant  Mrs. 
Ifamie  De  Frleat  Sirley  a  motion,  al- 
leging tliat  the  cane  vas  a  sererahle  on^ 
and  ttiat  ahe  waa  a  resident  of  another  state, 
and  prayed  for  remoral  to  the  thilted  States 
Circuit  Court;  since  tiie  amount  waa  abore 
f2,00a  The  chancellor  held  the  pause  not 
to  be  soTenble,  and  denied  tbe  petition  for 
removal. 

While  the  appeal  vaa  pending  In  the  Sn- 
preme  Court;  the  appellee,  l£rs.  Hamle  De 
Priest  SlTley,  filed  In  her  own  name  what 
purports  to  be  a  *'confMalon  of  oror,"  which 
is  as  f4^ows:  "Now  comes  Hrs.  Hamle  De 
Priest  SIvley,  the  appellee  In  the  abore-en- 
titled  cause,  and  confesses  oror  therelo, 
and  consento,  for  the  manifest  errors  in 
said  record,  that  the  judgmoit  appealed 
from  may  be  rerersed,  annulled,  and  set 
aside."  Thereafter  the  said  attorneys, 
Messrs.  May,  Flowers  ft  Whitfl^  filed  a 
motion  fOr  lesTO  t»  appear  and  represent 
their  Interest  In  Qie  Judgment  appealed  from, 
an4  to  have  the  alleged  consent  to  a  reversal 
stricken  £rom  the  fflea,  or  restricted  in  its 
operation  to  the  Interest  of  the  appellee  In 
said  Judgment  Said  motion,  which  was 
sworn  t(^  set  up  the  fact  of  their  onploy- 
ment  by  the  appellee  upon  the  contingent 
fee  (tf  GO  per  coit.  concenihig  which  fee 
tiiere  bad  never  been  any  disagreement  i»iw 
to  the  reconcUlatlfm;  ttie  appellee  baring 
stated  to  said  attomeya,  so  th^  aver,  after 
the  reiulltlon  of  the  Jodgment,  that  she 
was  pleased  with  their  success,  and  that 
they  should  have  half  of  whaterer  was  real- 
ised.  It  is  further  alleged  that  the  said  at- 
torneys bad  advanced  certain  sums  of  mon- 
ey, while  the  litigation  was  pending,  to  cov- 
er expenses  for  witnesses,  etc.;  the  appel- 
lee being  practically  penalless,  uid  having 
nothing  out  of  which  to  pay  the  ezi»enses  of 
the  suit,  being  left,  after  her  desertion  by 
her  husband,  without  sufficient  means  of 
support  for  hereof  and  Infant  It  is  fur- 
ther alleged  that  whoreas,  the  elder  Ifrs. 
SIvley  and  the  appellee  were  not  on  speak- 
ing terms  prior  to  the  ren^tion  of  tbe  Judg- 
ment, that  now  tb^  are  In  correspondence 
for  the  purpose  of  defeating  tbe  interests  of 
tbeir  attorneys  In  said  Judgment  and  that 
the  appellee  has  employed  other  counsel 
to  represent  her  in  tbeir  motion  for  removal 
to  tbe  federal  court,  and  has  attempted  to 
prevent  May,  Flowers  ft  Whitfield  from  con- 
tinuing in  the  prosecution  of  her  suit  for 
damages.  They  allege  that  this  purported 
confession  of  error  and  consent  tor  reversal 


Is  in  Titflatlcai  of  flie  lajnnctl<m  heretofiwe 
granted  by  the  dianoelknr,  In  which  she 
and  the  a|K>eUant  were  enjoined  fnun  taking 
any  steps  which  would  defeat  the  Interests 
of  Hild  attomeya.  They  deny  ttiat  there  Is 
any  manifest  reversible  oror  in  the  record 
and  allege  that  tiie  case  should  be  allowed  to 
proceed  to  a  hearing  on  its  merits,  and  that 
thcv^  should  be  permitted  to  protect  their  In* 
teresto,  which  had  beoi  adjudicated  to  them 
by  decree  of  flie-  chancellor.  They  allege 
that  they  have  no  agreement  whatever  with 
the  appellee,  exc^t  on  a  contingent  basis 
as  heretofore  set  out,  and  'Oiat  said  appel- 
lee Is  »tlrely  insolvent,  and  is  beyond  the 
limits  of  the  state,  and  out  of  reach  of  tiie 
process  of  the  court  and  could  not  be  made 
to  respond  In  damages.  They  further  al- 
lege  that  the  only  effect  of  the  confosslon 
of  error  would  be  to  d^eat  tb^  clMm  for 
Mrvlce  rendered  in  securing  said  Jndgmoit 
since,  if  the  case  woe  reversed,  no  new  trial 
could  be  had,  whll^  If  the  case  Is  aflOrmed, 
she  still  may  relinquish  her  Interest  In  the 
Judgmoit  without  affecting  the  Interest  of 
her  attorneys.  They  cbaige  that  the  ap- 
pellant and  appellee  are  In  (ylluskHi  to  de< 
fraud  thehr  attorneys,  and  pr^  that  the 
said  confession  of  error  may  be  stricken 
out  and  that  th^  may  be  allowed  to  con- 
tinue In  the  prosecution  of  the  case  to  con- 
clusion. Tbe  said  attorneys  filed  affidavits 
in  support  of  their  motion,  and  made  the 
various  proceedings  before  the  chancellor 
exhibits  thereto. 

Tbe  appellee  onswo^  the  motion  denying 
any  collusion  or  fraud,  and  denying  that 
she  ever  ratified,  after  attaining  her  ma- 
jority, the  contract  under  which  her  at- 
torneys were  employed;  and  ahe  denies 
that  there  was  ever  an  agreement  that  her 
said  attorneys  would  receive  half  of  the 
amount  recovered^  but  avers  that  she  bad 
agreed  with  her  attorneys  that  their  fee 
should  be  a  contingent  one,  and  could  be 
agreed  upon  later.  She  admits  that  she  and 
her  busband  have  become  reconciled  and 
moved  to  the  state  of  Tennessee,  and  now 
avers  that  their  separation  was  due  to  a 
misunderstanding,  and  that,  In  order  to  right 
any  wrong  which  she  may  have  done  by  tiie 
publicity  of  the  suit  she  Is  willing  to  re- 
linquish any  claim  for  damages,  and  desires 
that  tbe  case  shall  be  reversed  and  dismiss- 
ed. She  avers  that  she  filed  this  confession 
of  error  of  her  own  motion,  believing  that 
ahe  has  a  right  to  direct  and  control  this 
litigation,  and  It  Is  done  for  the  sole  pur- 
pose of  repudiating  a  Judgment  which  she 
believes  to  have  been  obtained  under  mis- 
apprehension and  upon  evidence  which  she 
now  believes  was  untrue.  She  dentes  that 
said  attorneys  have  any  right  to  represent 
her  any  further,  and  prays  that  toe  case  may 
be  reversed. 

B.  V.  Fletdier  and  J.  O.  S.  Sanders,  for 
the  mott<»L  Tim  B.  Cooper,  J.  B.  Chris- 
man,  B.  N.  Miller,  and  G.  L.  SIvley,  opposed. 
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WILLIAMSON,  Special  Judge.  We  shall 
not  undertake  a  statement  of  the  facta  con- 
tained In  thfa  motion,  but  leare  It  to  be 
stated  b7  the  reporter.  When  an  appeal  Is 
taken  to  the  Supreme  Court  of  the  state 
by  any  party,  the  Jurisdiction  to  determine 
the  cause  is  thereby  transferred  to  that 
court,  and  any  subsequent  disposition  made 
of  the  case  can  only  be  made  with  the  con- 
sent of  the  court  It  Is  true,  ordinarily,  that 
the  parties  may  witlidraw  their  appeal,  or 
make  any  other  disposition  of  the  case 
which  they  may  choose  to  make,  provided  it 
be  not  inconsistent  with  the  duties  of  the 
court,  or  In  any  way  Invasive  of  the  province 
of  the  court;  but  even  then  It  can  be  done 
only  when  all  the  parties  legally  or  equi- 
tably Interested  In  tiie  subject-matter  of  the 
litigation  agree,  and  the  court  consents. 
When  the  appeal  Is  taken,  and  the  appel- 
late court  obtains  Jurisdiction  of  any  cause, 
the  court  will  allow  no  disposition  to  be 
made  of  the  cause  by  the  nominal  parties, 
where  It  Is  made  to  appear  to  the  court  that 
It  Is  reasonably  probable  that  the  Interest 
of  third  parties,  having  an  equitable  inter- 
est In  the  sutt,  though  not  actually  parties 
to  the  record,  will  be  destroyed  or  preju- 
diced. 

In  examining  the  motion  under  considera- 
tion. It  Is  manifest  to  us  that  It  Is  at  least 
probable  tbat  May,  Flowars  &  Whitfield  have 
an  equitable  Interest  in  this  litigation,  and 
that,  if  they  hare  an  equitable  Interest,  that 
Interest  would  be  prejudiced  by  any  dis- 
position made  of  the  case  by  the  actual 
parties  of  record,  and  the  court  will  refuse 
to  permit  the  cause  to  be  disposed  of  In 
any  way  by  the  act  of  any  of  the  parties, 
and-  retains  tills  cause  for  hearing  on  its 
merits. 

It  Is  further  the  Judgment  of  the  court 
that  the  firm  of  May,  Flowers  &  Whltfleld, 
claiming  to  be  equitably  interested  In  this 
judgment,  shall  hare  the  right  to  appear  as 
attorneys  for  themselves  and  argue,  orally  or 
by  brief,  the  merits  of  this  case. 

So  ordered. 


ANDERSON  t.  STATE.   (No.  18,981.) 

(Snpreme  Court  of  MissIsBlppi.  Nov.  22,  1008.1 

Cbimiwal  Law  (8  Continuance— Ab- 

BEKce  OF  Witnesses. 

The  refusal  to  grant  accused,  cbareed  with 
assault  with  intent  to  murder,  a  continuance  on 
the  ffrouod  of  the  absence  of  a  witness,  who  saw 
prosecutor  soon  after  the  shootinjr,  and  to  whom 
prosecutor  related  the  details  of  the  shooting, 
was  erroneous,  where  pfosecutor  denied  hiaving 
stated  the  facts  which  the  absent  witness  woola 
prove. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  1330;   Dec.  Dig.  f  S9a*] 

Appeal  from  Circuit  Court  Pike  County; 
M.  H.  Wilkinson,  Judge. 
Monroe  Anderson  was  convicted  of  as- 


sault and  battery  with  Intent  to  kill  and 
murder  one  Bates,  and  he  appeals.  Revers- 
ed and  remanded. 

See  92  Mlas.  S56.  46  South.  65. 

Defendant,  when  his  case  was  called  for 
trial,  made  a  motion  for  a  continuance  bas- 
ed on  the  absence  of  a  witness,  who  saw 
Bates  soon  after  be  was  shot,  and  to  whom 
Bates  related  the  details  of  the  shooting,  so 
the  affidavit  for  continuance  alleged.-  Bates 
denied  having  stated  the  facts  which  de- 
fendant alleged  would  have  been  proven  by 
the  absent  witness.  The  court  refused  the 
continuance. 

R.  N.  Miller,  for  appellant  Geo.  Batler, 
Asst  Attgr.  Gen.,  for  the  State. 

SMITH,  J.  On  the  facts  of  this  case^  It 
was  errw  not  to  grant  the  continuance  aric- 
ed  for  on  account  of  the  absence  of  the 
witness  Levi  Greene. 

Reversed  and  remanded. 


OADB  T.  STATE.  (No.  14.080.) 

(Snpreme  Court  of  Mississippi.   Nov.  22,  1009.) 

Cbiminal  Law  (5  594*)— Co ntindance— Ab- 
sence or  Witnesses  Beyond  JuBrsDicnoit. 
An  Indictment  was  returned  on  June  28th, 
and  the  case  was  set  for  trial  on  June  SOth. 
Accused's  uncontroverted  affidavit,  supportiDg 
his  application  for  a  continuance,  made  in  good 
faith,  on  the  groand  of  an  absent  witness,  show- 
ed that  such  witness  would  testify  to  facts 
which  woald  acquit;  that  she  resided  in  the 
county,  but  was  temporarily  outside  of  the  Ja- 
risdiction  of  the  court,  without  hia  procure- 
ment or  consent.  Held,  that  an  accused  should 
have  a  reasonable  time  within  which  to  procure 
witnesses,  and.  In  view  of  the  short  time  be- 
tween the  return  of  the  indictment  and  trial, 
it  was  error  to  deny  the  application,  though 
the  witness  was  beyond  the  jurisdiction  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1321. 1822;  1332;  Dec.  Dig. 
8  594.*] 

Appeal  from  Circuit  Court,  CUUbCffne  Cotin- 
ty;  John  N.  Bush,  Judge. 

Charles  Cade  was  convicted  of  unlawful  co- 
babitati<^,  and  he  appeals.  Reversed  and 
remanded. 

R.  B.  Anderson  and  McLaurin  &  Thames, 
for  appellant  Geo.  Bntler,  Asst.  Atty.  Gen., 
for  the  State. 

MAYES,  J.  While  this  court  will  not  ordi- 
narily Interfere  with  the  dlscretiott  of  the 
trial  court  In  refusing  to  grant  an  applica- 
tion for  continuance  because  of  the  absence 
of  a  witness,  when  It  appears  that  the  wit- 
ness Is  beyond  the  Jurisdiction  of  the  court 
yet  there  are  times  when  the  trial  court 
should  allow  a  continuance,  even  what  It  ap- 
pears that  the  absent  witness  cannot  be 
reached  with  process  at  the  time  the  ai^llca- 
tlon  Is  made.    In  this  case  the  Indictment 


•For  other  cases  see  same  ttqilc  and  section  NUltBEB  In  Dec  A  Am.  Digs.  UK  to  4Uta»  *  Reporter  Iirtews 
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wu  nCariMa  on  ttie  28Hi  of  June,  1909,  and 
the  trlHl  eet  for  tbe  80tb,  Jnat  two  days  after 
the  indictment  was  found.  The  nncontro- 
TWted  affldavit  of  defendant,  made  on  the 
appUcatlOD  for  continuance,  shows  that  the 
abemt  witness  la  a  very  neceraair  witness 
in  so  far  as  his  case  la  concerned,  that  she 
Is  a  resident  of  the  county,  that  she  Is  away 
without  any  procurement  on  his  part  or  con- 
smt,  that  her  absence  Is  only  temporary,  and 
that  he  cannot  safely  go  to  trial  without  her; 
and  what  affiant  states  fh&t  this  witness  wlU 
swear  to.  If  believed  by  the  Jury,  would  cer- 
tainly establish  his  Innocence.  Persons 
charEed  with  crime  ehoald  hare  reasonable 
opportunity  to  obtain  wltnessea.  Whether 
the  witnesses  will  be  bdleved  or  not  rrats 
with  the  jury;  but  a  defendant  should  be 
allowed  reasonable  time  to  get  witnesses. 
There  Is  nothing  In  Oils  record  to  suggest 
that  the  application  was  not  made  In  good 
faltb,  and  for  the  genuine  purpose  of  obtain- 
ing the  witness.  It  is  true  that  It  Is  shown 
that  the  witness  Is  beyond  the  Jurisdiction  of 
the  court,  and.  If  there  had  elapsed  any  suffi- 
cloit  length  of  time  between  the  return  of 
the  indictment  and  the  date  of  trial  for  the 
defendant  to  have  procured  this  witness,  we 
would  not  Interfere  with  the  court's  holding ; 
but  the  trial  was  the  second  day  after  the 
Indictment  was  found,  thus  giving  defend- 
ant no  reasonable  time  to  exert  himself  to 
procure  this  witness. 

We  think  the  court  erred,  In  view  of  the 
facts  of  this  case,  in  refusing  the  application 
for  continuance,  and  the  cause  Is  reversed 
and  remanded. 


McCALEB  et  al.  v.  STATE.    (No.  14.070.) 
(Sapmne  Court  of  Mississippi.   Nov.  22,  1909.) 

Bah.  ({  90*)— FoBrEiTOBB— Evidence, 

Code  1900,  I  1400.  providing  that  a  bond 
for  appearance  having  the  effect  to  free  accused 
from  custody,  shall  be  valid,  whether  taken  by 
tlie  proper  officer,  as  authorized  by  law,  or 
whether  the  officer's  return  identifies  it  or  not^ 
does  not  render  valid  the  forfeiture  of  a  bond 
for  appearance  on  a  chai%e  of  assault  with  in* 
tent  to  kill,  on  a  failure  of  a  principal  to  answer 
to  a  chaiice  of  murder,  without  proof  to  connect 
the  bond  on  which  the  forfeiture  was  taken  with 
the  offense  for  which  the  principal  was  indicted. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Vig.  I  400;  Dec.  Dig.  {  90.*] 

Whitfield.  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Claiborne  Goon- 
ty;  John  N.  Bush.  Judge. 

Action  on  a  ball  bond  in  the  name  of  the 
State  mcainat  James  F.  McGaleb  and  Undine 
McGaleb.  From  a  judgment  fOr  plaintiff,  de- 
fmdants  appeal.  Beversed  and  rmnanded. 

J.  UcC.  Martin,  for  apptilants.  J.  B.  Stir- 
ling, Atty.  Gen.,  for  the  State. 

MATES,  J.  ThlB  Is  an  appeal  from  a 
judgment  of  the  circuit  court,  making  final  a 


Judgment  nisi,  formedy  tak«i  on  an  alleged 
forfeiture  on  an  appearance  bond  executed 
Jim  Harper.  The  facts  are  about  as  fol- 
lows: The  record  here  shows  that  on  the 
11th  day  of  April,  1905,  an  affidaTlt  was  made 
against  one  James  Harper  before  a  Justice 
of  the  peace  in  district  No.  4  of  Claiborne 
county,  charging  him  with  an  assault  on 
one  John  Haywood  with  an  ax,  with  Intent 
to  kO!  and  murder.  The  record  of  the  Jus- 
tice Is  made  a  part  of  the  state's  evidence  In 
the  trial  of  this  case,  and  shows  <nily  the 
above  facts.  It  contains,  no  Judgment  show- 
ing that  the  Justice  evw  had  any  hearing 
under  this  charge  and  required  the  accused 
to  enter  into  any  bond.  The  state  next  of- 
fered proof  to  show  that  on  the  12th  day  of 
April  following  the  sheriff  of  the  county, 
and  not  the  Justice,  took  and  approved  a 
bond,  executed  Jim  Harper,  with  James 
F.  McCaleb  and  C.  F.  HcCaleb  as  sureties; 
the  bond  being  offered  in  evidence  and  being 
for  the  sum  of  11,000,  payable  to  the  state, 
containing  the  condition  that  It  Is  i^ren  to 
secure  the  appearance  of  Jim  Harper  at  the 
next  term  of  the  circuit  court  to  ans^ver  the 
state  of  HIsslssli^l  on  a  charge  of  assault 
with  intent  to  kill. 

It  will  be  noted  that  nowhere  In  the  bond 
Is  It  specified  that  it  was  glv«i  In  pursuance 
of  any.  judgment  of  the  Justice  requiring 
same  to  be  given,  nor  does  the  bond  state  on 
whom  the  assault  was  committed.  The  rec- 
ord does  not  show  anywhere  the  authority 
of  the  sheriff  for  holding  the  prisoner,  or  by 
virtue  of  which  be  was  authorized  to  take 
the  bond.  It  does  not  appear  that  tbe  sher- 
iff had  nny  mittimus  from  the  Justice.  Of 
course,  tbe  absence  of  these  things  in  no  way 
affects  the  validity  of  the  bond;  but,  if  they 
were  In  the  record,  they  might  serve  to  Iden- 
tify the  bond  given  with  the  offense  which 
Jim  Harper  was  subsequently  Indicted  for, 
thus  showing  that  the  bond  was  Intended 
to  secure  the  appearance  of  Harper  for  sonfe 
offense  in  connection  with  •  John  Haywood, 
though  the  <Aarge  at  the  time  the  bond  was 
given  was  for  a  such  lighter  offense  than 
that  for  which  he  was  subsequently  Indicted. 
In  this  condition  of  affairs,  and  on  the  19th 
day  of  June  following,  tbe  grand  jury  indict- 
ed Jim  Harper  for  murdering  one  John  Hay- 
wood. Now.  It  will  be  seen  that  the  assault 
charged  In  the  affidavit  In  the  Justice  court 
is  charged  to  have  been  committed  on  John 
Haywood,  and  the  indictment  subsequently 
returned  charges  the  murder  of  the  same 
party;  but  there  Is  not  a  thing  to  connect 
the  bond  taken  by  the  sheriff  for  the  ap- 
pearance of  Jim  Harper  at  tbe  next  term  of 
the  court  to  answer  the  state  of  Mississippi 
on  a  charge  of  assault  with  Intent  with  ei- 
ther one  of  these  charges,  either  as  a  mat- 
ter of  oral  or  rectwd  proof.  In  other  words, 
toe  bond  fflven  Is  In  no  way  Identified  with 
the  offense  charged.   If  tbe  assault  with  In- 


•For  otbtf  esMs  see  Mime  toplo  and  mcUob  nUHBBB  1b  Dm.  ft  Am.  Dies.  U07  to  dat^  *  Esporur  loducM 
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tent  charged  at  fbe  ttane  th«  bond  was  tak- 
en resulted  in  murder  not  foreseen  at  tbe 
time,  of  course,  tbe  bond  remains  good  to 
secure  tbe  appearance  of  tbe  party;  but  It 
must  be  shown  that  the  forfeltore  taken  on 
the  bond  was  for  the  default  In  appearance 
of  the  party  under  the  terms  of  the  bond  for 
the  offense  charged  at  the  time  of  bis  re- 
lease, or  for  some  graver  offense  resulting 
from  the  same  act,  and  not  for  a  wholly 
dltterent  offense.  All  the  proof  offered  In 
this  case  Is  that  which  we  have  quoted;  no 
proof  being  offered  by  tbe  state  to  show,  as 
a  matter  of  fact,  that  tbe  bond  taken  was 
for  the  Identical  offense  charged  In  the  af- 
fidavit, or  was  the  result  of  the  act  under 
which  the  chai^  was  made. 

At  the  June  term,  1905,  the  defendant  and 
his  bondsmm  were  called,  and,  the  defend- 
ant falling  to  appear,  a  forfeiture  was  tak- 
en on  his  bond,  and  a  scire  facias  Issued. 
The  scire  facias  recited  that  "whereas,  Jim 
Harper,  principal,  and  James  F.  and  U.  F. 
McCaleb,  sureties,  entered  Into  bond  before 
the  sheriff  on  the  12tb  day  of  April,  agree- 
ing to  pay  the  state  of  Mississippi  $1,000, 
unless  Harper,  tbe  principal,  should  appear 
at  the  June  term,  1800,  of  the  circuit  court, 
and  remain  from  day  to  day  and  tenn  to 
term,  until  discharged  by  law,  to  answer 
the  charge  of  assault  with  Intent. to  kill; 
and,  whereas,  on  the  22d  day  of  June,  1905, 
at  the  June  term  of  court,  Harper,  having 
been  called,  came  not,  but  made  default,  and 
the  sureties,  having  been  duly  called  to  come 
into  court  and  bring  the  body  of  Harper  to 
answer  charge,  came  not,  but  also  made  de- 
fault: It  Is  thereupon  considered  by  the 
court  that  tbe  state  have  and  recover  from 
Harper  and  his  sureties  the  amount  of  bond," 
etc.  After  forfeiture  was  taken,  and  the 
parties  duly  summoned  into  court  by  the 
scire  facias,  they  filed  pleas  In  which  they 
set  up  the  following,  viz.:  First,  a  plea  of 
nul  tlel  record,  alleging  that  the  Judgment 
nisi  was  null  and  void,  because  there  was 
no  record  In  the  court  on  which  to  base  the 
judgment;  second,  there  Is  a  fatal  variance 
between  the  scire  facias  and  the  judgment 
nisi,  In  that  the  judgment  recites  no  bond 
named  In  the  scire  facias;  and,  third,  that 
there  Is  a  fatal  variance  between  the  scire 
facias  and  the  bond  given,  because  the  tenor 
of  the  bond  differs  from  the  recitals  In  the 
scire  fadas.  AU  these  pleas  were  rolled 
to  by  the  district  attorney,  and  the  issue 
thus  joined  resulted  In  a  judgment  In  favor 
of  the  state  for  the  sum  of  |1,000  against 
the  principal  and  sureties. 

The  question  In  this  case  Is  not  as  to 
whether  this  was  a  valid  bond.  If  this  bond 
had  the  effect  of  releasing  Harper  from  cus- 
tody on  any  charge  known  to  the  law,  then 
Its  validity  la  placed  beyond  question  eet^ 
Uon  1466,  Code  1006,  wbidi  provides  tbat: 
**AU  bon^  reM^isances,  or  acknowledg- 
muits  of  Indebtedness,  conditioned  for  tbe 
appearance  of  any  party  before  any  court 


oflker.  In  any  slate  case  or  criminal  proceed- 
ing, which  shall  have  the  effect  to  free 
such  party  from  jail  or  legal  custody  of  any 
sort,  shall  be  valid  and  bind  the  party  and 
bis  sureties,  according  to  the  condition  of 
such  bond,  recognizance,  or  acknowledgmrat, 
whether  It  was  taken  by  the  proper  officer  or 
under  circnmstances  autborlsed  by  law  or 
not,  or  whether  the  offlcn's  retom  Idmtify 
it  or  not" 

The  validity  of  the  bond  Is  one  thing,  and 
Its  Identity,  when  placed  in  suit  for  an  al- 
leged breadi,  with  the  crime  charged  against 
a  principal  In  default  of  appearance,  Is  an- 
other thing.  Before  the  conditions  of  liabili- 
ty under  the  bond  attach,  the  failure  of 
tbe  principal  to  appear  in  accordance  wltb 
Ite  terms  must  be  a  failure  on  the  principal's 
part  to  appear  for  trial  on  tbe  identical  thing 
he  stood  charged  with,  and  for  which  he 
was  held  in  custody  when  the  bond  released 
him,  or  for  some  lesser  or  graver  crime  re- 
sulting from  and  growing  out  of  the  same 
criminal  act,  either  not  known  at  the  time 
or  not  charged  in  the  affidavit  or  Indictment. 
Thus,  If  one  be  chttrged  with  grand  larceny* 
and  execute  a  bond,  and  obteln  a  release 
from  custody  on  that  bond.  If  he  be  not  sub- 
sequently Indicted  for  that  crime,  but  for 
counterfeiting  or  forgery,  the  last-named 
crimes  being  not  connected  with  and  inde- 
pendent of  the  crime  charged  for  which  the 
bond  was  given,  a  forfeiture  cannot  be  tak- 
en on  the  bond  for  the  failure  to  appear  and 
answer  the  original  cbai^  when  called  on 
the  charge  of  forgery  or  coTmt^elting. 

There  Is  no  question  as  to  tbe  validity  of 
this  bond.  If  there  baa  been  a  failure  of 
the  party  to  appear,  tbe  bond  Is  just  as  good 
to-day  as  it  was  the  day  it  was  taken.  StIU 
It  was  necessary  for  the  state  to  offer  some 
kind  of  proof,  either  oral  or  record,  to  con- 
nect the  bond  on  which  forfeiture  was  taken 
with  the  offense  for  which  the  party  was  sub- 
sequently Indicted,  since  there  was  nothing 
in  the  face  of  the  bond  or  in  the  record 
which  could  possibly  connect  It  In  asj  way. 

Reversed  and  remanded. 

WHITFIBLD,  a  J.  (dissenting).  One  Jim 
Harper  was  arrested  and  carried  before  a  mag- 
istrate court,  and  put  under  a  bond  to  appear 
before  a  circuit  court  to  answer  the  charge 
of  "assault  to  kill,"  as  it  Is  expressed.  In 
the  meanwhile,  before  tbe  grand  jury  con- 
vened, the  assaulted  person  died,  and  the 
grand  jury,  of  course,  returned  an  indict- 
ment for  murder  against  Harper.  Tbe  bond 
In  this  case  was  approved  April  12,  19C5. 
by  C.  8.  M(u;ee,  sheriff,  and  Harper,  of 
course,  released;  the  bond  being  retimed  In- 
to court  The  affidavit  bad  been  made  be- 
fore B.  W.  Smith,  justice  of  the  peace,  on 
April  11, 1005.  It  will  thus  be  seen  tbat  the 
boD4  was  aecuted  and  approved,  and  the 
prisoner  released,  the  day  after  tbe  affidavit 
was  made  against  the  prisoner. 

There  is  no  pretemw  In  tb*  reeord  that 
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this  tHmd  wai  not  glTen  to  Mcore  his  re- 
lease because  of  the  offense  diarged  acalnst 
blm-ln  tills  tame  transaetioa  wher^n  Hay- 
wood was  klUed.  There  Is  nothing  In  tlie 
record  to  suggest  any  doubt  wfaaterer  that 
this  bond  was  ^ven  before  the  Justice  of 
the  peace  to  answw  to  a  charge  of  what  is 
•called  an  "assault  to  km,"  and  no  soggesthm 
Out  he  had  made  an  assault  upon  any  other 
person.  The  case  of  Smith  et  aL  t.  State,  88 
SonQi.  88Ck  la  directly  in  point,  and  square- 
ly dedsive  of  this  cas&  In  that  cAse  one 
Smitti  «BKnted  a  bond  before  a  Justice  of 
the  peaC6;  the  ctmdltkma  being  to  appear 
at  the  next  term  of  circuit  court  to  answer 
the  charge  of  robbery.  At  the  next  term  <of 
the  circuit  court  he  was  indicted  for  grand 
larceny.  He  made  default,  and  a  Jndgmrait 
nisi  was  rendered  against  him  and  his  sure- 
ties; the  Judgment  nisi  reciting  that  he  bad 
given  a  bond  to  appear  and  answer  the  charge 
of  grand  larceny.  At  the  next  term  of  the 
court  the  sureties  on  lils  bond  appeared  and 
set  up  the  defense  that  the  bond  whldi  they 
had  signed  did  not  obligate  Smltti  to  appear 
and  answep  an  Indictment  for  grand  larrany; 
that  consequently  the  bond  recited  in  the 
jndgmrait  nisi  was  not  the  same  Identical 
Irand  whifA  they  had  executed,  as  shown  by 
the  Judgment  nisi  itself.  This  court  said: 
-**SectIons  18M,  1885,  Ann.  Code  1892  (same 
proTlsion  in  the  Code  of  190(9,  wm  made 
for  Just  su<A  cases  as  tiiese  two  cases. 
*  *  *  Under  these  two  sections  of  the 
-Code,  the  Judgment  of  the  court  bdow  was 
■correct,  and  Is  afOrmed-'* 

1  cannot  see,  for  the  life  of  m^  what  more 
there  is  In  tbls  case.  The  statute  was  made 
to  cut  off  all  such  technical  defenses,  when* 
-erer  the  one  thing  appeared,  to  wit,  that 
the  bond,  however  informal,  had  the  effect 
of  securing  the  please  of  ttie  priaoner.  It 
ia  perfectly  manifest,  from  this  record,  that 
It  did  secure  the  release  of  this  man,  Hai> 
per.  and  that  It  was  given  to  secure  his  ap> 
pearance  to  aaswer  for  an  offense  growing 
-out  of  ttte  very  transaction  in  which  Hay- 
wood was  MUed.  It  is  very  wdl  to  recur 
to  tbls  statute,  aiul  set  it  out  in  fuU.  What 
is  its  language? 

"1394.  All  bonds,  recognizances,  or  ac- 
knowledgments of  IndcHbtednesB,  conditioned 
f6r  the  appearance  of  any  par^  before  any 
■court  or  officer,  in  any  state  case  ot  criminal 
proceeding,  which  shall  have  the  effect  to 
free  such  party  from  Jail  or  legal  custody 
-of  any  sort,  shall  be  valid  and  bind  tiie 
party  and  his  sureties,  according  to  the  con- 
dition of  such  bond,  recognizance,  or  acknowl- 
edgment, whether  it  were  taken  by  the 
proper  (riScer  or  under  drcnmatances  autiior- 
Ized  by  law  or  not,  or  whether  the  officer's 
return  Identify  It  or  not 

**1S95.  All  iHmds  and  recognizances  taken 
In  criminal  cases,  whether  they  describe  the 
-offense  actually  committed  or  not,  shall  have 


the  tfect  to  hold  the  party  bound  tiiereby 
to  answer  to  much  offaise  as  he  may  have 
actually  committed,  and  shall  be  valid  for 
that  pUEpose^  until  he  be  discharged  by  the 
court" 


HATS  V.  STATB.   (No.  18,790.) 
(Supreme  Court  of  Misaisslppt   June  14,  1909. 
On  SagcMttoa  oi  Knot,  Nov.  22,  1900.) 

CannnAz.  Law  (|  070*)  — Oath  of  Gbano 
JuBT  —  Waivkb  or  Objbction  —  Abbbst  or 

JVDOMBNT. 

Under  Code  1006,  H  1413,  1426, 1427,  pro- 
Tiding  that  a  jadgmeot  of  coDTiction  shall  aot 
be  arrested  for  anj  defect  or  omission  in  any 
giand  Jary  which  might  have  been  raised  before 
verdict,  an  objection  that  the  grand  Jury  was 
not  awom  will  be  presumed  not  well  taken, 
where  the  record  la  silent  as  to  the  fact,  when 
fir^t  raised  on  motion  in  arrest  of  jndgment. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law, 
Cent  I>ig.  H  244^-2458;  Dec.  Dig.  9  970.*] 

Appeal  from  Circuit  Court,  Simpson  Coun- 
ty; R,  L.  Bullard.  Judge. 

Sandy  Hays  whs  convicted  of  murder,  and 
he  appeala  Affirmed. 

a  N.  Miller  and  Albert  Whitfield,  for  ap- 
pellant Qw.  Butler,  Asst  Atty.  Ow.,  tor  tlw 
State. 

SMITH,  X  Appellant  was  convicted  oi  mur- 
der In  the  court  below,  amtcoced  to  life  im- 
prisonment th.  the  penitentiary,  and  appeals 
to  this  court 

Aftw  verdict  a  motbm  in  arrest  of  Jndg- 
ment was  made  on  the  ground  that  the  grand 
Jury  whldk  found  the  indictment  on  which 
he  was  tried  was  not  sworn.  The  minutes 
of  the  court  at  which  the  indictment  waa 
found  contain  no  statement  showing  that 
the  grand  Jury  was.swcffu.  It  has  long  since 
bsen  settled  In  this  state  that  a  grand  Jury 
must  in  fact  be  sworn  baton  It  is  legally 
organised,  and  that  this  fact  must  affirma- 
tively appear  from  the  reorad.  Oody  v. 
State,  8  How.  27;  Oram's  Case,  25  Miss. 
589;  Foster's  Case,  81  Miss.  421.  This  de- 
fect, being  Jurisdictional,  is  not  cured  by 
sections  1418,  1428,  and  1427  of  the  Code  of 
1908— In  fact  could  not  be  cured  by  l^lsla- 
tive  enactment  ArbucUe  v.  Stat^  80  Miss. 
16,  81  South.  487. 

The  indictment  contains  the  usual  captlcm, 
reciting  that  the  grand  Jury  had  been  "duly 
elected,  impaneled,  and  awom";  and  It  la 
argued  tbat  this  recital  cures  the  defect  in 
the  record.  It  ha^  however,  long  aince  been 
decided  otherwiae.  See  authorities  supnu 
"What  ought  to  be  of  record  must  be  pnived 
by  reccfrd,  and  by  the  rlg^t  record,  made  at 
the  right  time  and  in  the  right  place." 
Hughes,  Qrounds  and  Bndlments  of  Iaw,  -p. 
968. 

The  Judgment  of  the  court  be^ow  is  revers- 
ed, the  Indictment  quashed,  and  the  defend- 
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ant  held  to  await  the  action  ot  a  leg^Ur  or- 
sanlzed  grand  Jury. 

On  SuggeBtion  of  Error. 

We  are  satisfied  that  our  former  opinion 
Id  this  case  was  erroneous,  and  that  the 
Judgment  of  the  court  below  ought  to  be  af- 
firmed. The  cases  of  Cody  v.  State,  8  How. 
27,  Abram  t.  State,  25  Miss.  689,  and  Foster 
T.  State,  31  Miss.  421,  were  decided  prior 
to  the  enactmeot  of  the  statutes  now  compos- 
ing sections  1413,  1426,  and  1427  of  the  pre»- 
ent  Code.  In  those  cases  the  court,  in  effect, 
declined  to  apply  the  maxim,  "Omnia  prse- 
sumuntur  rite  acta,"  to  matters  of  this  char- 
acter, and  held  that  it  most  affirmatively  ap- 
pear from  the  record  that  the  grand  Jury 
was  in  fact  sworn. 

The  effect  of  the  statutes  above  referred  to 
Is  to  change  this  rule,  and  now,  where  the 
record  Is  silent  as  to  matters  of  this  charac- 
ter, and  no  objection  thereto  has  been  made 
before  verdict,  the  court  Is  required  to  pre- 
sume that  the  same  have  been  rightfully  and 
regularly  done.  Ex  parte  I*hilllps,  S7  Miss. 
3o7;  Spivey  t.  State,  58  Miss.  743.  This 
Is  true,  even  thou^  the  matter  complained 
of  is  jurisdictional  in  its  nature.  The  stat- 
ute does  not  provide  that  the  court  may  pro- 
ceed with  the  trial  of  the  cause  without  doing 
those  things  necessary  to  Invest  it  with  juris- 
diction, but  simply  that,  after  the  trial  has 
proceeded  to  verdict  without  objection,  the 
court  will  conclusively  presume,  so  far  as 
those  matters  referred  to  In  the  statute  now 
under  consideration  are  concerned,  that  the 
same  have  been  rightfully  and  regularly  done. 
In  other  words,  the  defendant  Is  not  cut  oft 
from  raising  the  jurisdictional  question,  but 
the  statute  merely  limits  the  time  In.  which 
the  same  may  be  raised. 

There  being  no  reversible  error.  If  error  at 
all,  in  the  other  matters  complained  of,  the 
suggestion  of  error  Is  sustained,  the  Judg- 
ment heretofore  rendered  in  this  court  is 
vacated,  and  the  judgment  of  the  court  below 
is  affirmed. 


ISDBPEXDBNT  ORDER  OF  SONS  AND 
DAUGHTERS  OF  JACOB  OF  AMERI- 
CA V.  MONCRIEF.    (No.  14,008.) 
(Supreme  Court  of  Mississippi.   Nov.  22,  1909.) 

1.  Plkadino  (§  310*)— Complaint— Exhibits. 

Where  the  bill  in  a  suit  agaiQ<it  a  fraternal 
order  alleged  that  the  liability  of  the  order  be- 
L-ame  fixed  br  specified  eections  of  the  by-laws, 
and  made  reierencps  to  the  constitution  and  by- 
laws, and  renuired  the  order  to  file  as  an  ex- 
hibit to  the  bill  a  copy  of  the  by-laws,  which 
was  done,  the  by-laws  were  a  part  of  the  bill. 
'm  determioinK  its  sufEciency  on  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleadine. 
Cent.  Dig.  g§  044.  046.  047;  Dec.  Dig.  f  310.*J 

2.  Insurance  (§  750*)  —  Fraternal  Insub- 
JiJJCE— Liability. 

The  by-laws  ot  an  order  forfeited  member- 
ship on  the  failure  of  the  member  to  pay  dues. 


The  order  was  authorised  to  provide  a  sick  ben- 
efit for  a  sick  member ;  but  a  member  became 
entitled  to  such  a  benefit  on  the  condition  that 
the  order  bad  taken  action  and  bad  voted  him 
an  allowance.  The  order  made  no  allowance 
for  a  member,  who  was  sick,  and  who  did  not 
pay  dues  from  July  to  December,  the  date  of 
her  death.  Held,  that  the  membership  was  for- 
feited  for  aoopayment  of  daes,  as  the  order  was 
not  required  to  pay  the  dues  out  of  sick  benefits. 

[Ed  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1S95,  1896;  Dec  Dig.  {  750.*] 

Appeal  from  Ciiancery  Court,  Newton 
Ckjnnty;  Sam  'Wbitmfui,  Jr.,  Ghanc^lor. 

Suit  by  Saul  Moncrlef  against  te  lade- 
pendent  Order  of  Sons  and  Dangbters  ot 
Jacob  of  Ammrlca.  From  a  decree  oTerml- 
Ing  a  demnrrer  to  the  bUl,  defendant  appeals. 
Donairer  sustained,  decree  rerereed*  and 
cause  remanded. 

The  appellee  filed  a  bill  In  chancery  against 
the  appellant.  In  which  he  alleged  that  one 
Adailne  Moncrlef,  his  wife,  held  a  death  bene- 
fit certificate  In  the  appellant  order,  bearln? 
date  January  26,  1004;  that  she  had  paid 
all  dues  on  same  up  to  July,  1907;  that  bis 
said  wife  became  sick  with  tuberculosis  in 
January,  1907,  and  died  the  follbwing  De- 
cember; that  during  the  time  of  her  sickness 
the  said  order  made  no  allowances  to  her 
in  the  nature  of  a  sick  benefit,  although  she 
was  In  needy  circumstances;  that,  projier 
proof  of  death  having  been  made,  paymeut 
of  the'  policy  was  refused.  The  bill  further 
alleged  that  the  wife  of  the  complainant 
was,  because  of  her  poverty,  unable  to  make 
payments  of  her  monthly  dues  from  July, 
1907,  until  her  death;  that  It  was  the  duty 
of  said  order  to  allow  her  the  sick  benefit, 
and  that  the  scribe  should  have  had  this  al- 
lowance made,  and  deducted  her  dues  from 
the  amount  allowed,  and  sent  her  the  bal- 
ance, which  he  failed  to  do;  and  that  because 
of  said  failure  his  said  wife  was  not  In  de- 
fault In  the  payment  of  monthly  dues.  The 
bill  makes  the  constitution  and  by-laws  a 
part  thereof,  and  refers  to  them  ^)ecially. 
and  alleges  that  complainant  is  not  In  pos^ 
session  of  a  copy  of  same,  and  prays  that  the 
defendant  be  required  .to  bring  them  Into 
court  for  inspection. 

To  this  bill  the  defendant  demurred,  on 
the  ground  that  complainant  was  not  In 
r;ood  standing,  because  she  had  failed  to  pay 
assessments,  being  several  months  In  ar- 
rears at  the  time  of  her  death,  in  violation 
of  the  constitution  and  by-laws;  that  ac- 
cording to  the  constitution  and  by-laws  no 
sick  benefit  could  be  allowed  her,  except  by 
vote  of  the  local  lodge,  and  that  It  was  not 
the  mandatory  duty  of  the  lodge  to  order  a 
sick  benefit,  and  that  it  was  not  the  duty  of 
the  scribe  to  do  so  without  the  matter  having 
been  acted  upon  by  the  local  lodge;  that,  the 
defendant's  Intestate  having  failed,  refused, 
and  neglected  to  comply  with  the  tcnna  and 
conditions  of  her  contract,  she  had  forfeited 
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her  m^benhlp  and  right  to  a  death  beoe- 
fit,  all  of  which  would  appear  from  the  bill 
Itself  and  the  coDstltutlon  and  by-laws  of 
Mid  order.  The  court  overruled  the  de- 
murrer, and  this  appeal  is  prosecuted. 

W.  J.  Latham,  for  appellant  J.  H.  Mlze 
and  F.  F.  Mice,  for  appelleei 

MATES.  J.  The  bill  in  this  case  whollf 
fails  to  state  any  cause  of  action,  and  the 
demurrer  shonld  hare  been  sustained.  The 
constttntion  and  by-laws  of  the  order  con- 
stitute a  part  of  the  bill  of  complaint,  by 
express  allegations  of  the  bill.  Urns  it 
is  alleged  that  the  liability  of  the  ordOT 
became  fixed  by  sections  1,  2.  S,  4.  and  6  of 
article  4  of  the  by-laws,  and  various  other 
references  are  made  to  the  constitution  and 
l>y-law8  in  the  complaint.  It  Is  expressly  re- 
quested, as  a  part  of  the  bill,  by  reason  of 
the  fact  that  the  complaluaDt  has  been  un- 
able to  obtain  a  copy  to  file  as  an  exhibit 
to  the  bill,  that  defendant  be  required  to  file 
a  copy  of  the  by-laws,  and  that  same  be 
made  a  part  of  the  bill.  And  yet  counsel 
for  appellee  argue,  after  this  part  of  the 
prayer  has  been  complied  with,  and  the  con- 
stitution and  by-laws  filed,  that  the  court  has 
no  right  to  consider  same  on  this  demurrer. 
There  Is  nothing  in  this  argument.  These 
by-laws  are  as  much  a  part  of  this  bill,  in 
the  case  as  It  now  stands,  as  If  they  had  been 
actually  copied  Into  the  face  of  the  bill. 
When  we  examine  these  by-laws,  we  see 
that  the  failure  to  pay  dues  by  members  of 
the  order  forfeits  the  membership;  and  when 
we  examine  the  bill,  it  shows  that  Adallne 
Moncrlef  did  not  pay  her  dues  from  July, 
1907,  to  December,  1907,  the  last  date  being 
the  date  of  her  death.  Thus  It  Is  that  on 
the  face  of  the  bill  It  Is  shown  that  the  In- 
sured was  not  a  member  of  the  order  when 
she  died,  and  therefore  not  entitled  to  in- 
surance, unless  there  was  some  excusable 
reason  for  this  failure  to  pay  the  dues,  and 
made  excusable  under  the  constltntlon  and 
by-laws  of  the  order. 

The  excuse  ottered  In  the  bill  for  the  non- 
payment of  the  dues  is  that  Adeline  Mon- 
crlef was  sick,  and  because  she  was  sick 
became  entitled  to  a  sick  benefit,  and  that 
it  was  the  duty  of  the  lodge  to  pay  the 
dues  out  of  this  sick  benefit,  sending  to  the 
sick  member  only  the  surplus,  after  retaining 
all  dues  that  might  be  owing;  but.  when  the 
constitution  and  by-laws  are  examined,  it 
will  be  seen  that  the  order  does  not  agree 
to  pay  to  all  parties  who  are  sick  a  benefit. 
The  lodge  can  provide  a  sick  benefit  for  a 
sick  member,  but  the  lodge  does  not  agree, 
absolutely,  to  allow  every  sick  member  a 
benefit;  but  a  member  becomes  entitled  to  a 
benefit  on  two  conditions,  namely,  that  he  is 
si(^,  and,  secondly,  after  he  Is  sick,  the 
lodge  take  farther  action  and  vote  the  mem- 


ber an  allowance.  The  lodge  had  made  no 
allowance  In  this  case,  and  it  is  expressly 
so  alleged  In  the  bill,  and  until  the  allowance 
had  been  made  there  was  no  obligation  on 
the  part  of  the  lodge  to  pay  anything. 

Demurrer  sustained,  decree  reversed,  and 
cause  remanded. 


BARRIEB  T.  TOUNG.    (No.  18,937.) 
(Supreme  Court  of  Misaissippi.   Nov.  22,  1900.) 

DowEB  (5  3-4*)— Convey AKCE  by  Widow— Es- 
tate ACQUIBED, 

Where  the  owner  of  land  died  leaving  a 
widow  and  three  children,  and  the  land  descend- 
ed to  his  children,  subject  only  to  the  dower 
interest  of  the  wife,  a  deed  by  her  conveyed  a 
life  estate  ouly,  and  on  her  death  the  property 
descended  to  the  surviving  child. 

[Ed.  Note.— For  other  cases,  sec  Dower,  Dec. 
Dig.  §  34.*] 

Appeal  from  Chancery  Court,  Neshoba 
County;  J.  F.  McCool,  Chancellor. 

Suit  by  B.  J.  Barrier  against  Will  Young 
to  quiet  title.  From  a  decree  dismissing  the 
bin,  complainant  appeals.  Rerereed  and  re- 
manded. 

The  fatiier  ot  the  appellant  died  intestate 
in  1879,  leaving  a  wife  (who  afterwards  mar- 
ried one  X  H.  Ray)  and  three  children,  the 
appellant  and  two  broOierB,  both  of  whom 
died  in  Infancy,  without  isane.  At  the  time 
of  tlie  deaUi  of  the  elder  Barrier,  be  was  the 
owner  of  the  land  In  contrqversy,  which  de- 
scaided  to  his  children,  subject  only  to  tbe 
^ower  interest  of  his  wife,  who  took  a  life 
estate  <Hily.  The  appellee  claims  title  under 
a  deed  ececnted  tbB  wife,  who  was  Mrs. 
Ray  at  the  time  she  executed  the  deed.  Ap- 
pellant filed  a  bin  to  cancel  appellee's  claim 
as  a  clond  upon  his  title;  and  from  a  de- 
cree dlsmiasii^  his  bill,  be  appeals. 

J.  0.  Ward,  for  appellant  Byrd,  Wilson 
&  Richardson  and  W.  M.  Lewis,  for  appellee. 

MATES,  J.  The  facts  of  this  case  show, 
beyond  question,  that  the  property  involved 
belonged  to  B.  J.  Barrier,  Sr.,  father  of  com- 
plainant, at  the  date  of  the  father's  death, 
to  wit,  in  the  year  1879.  When  B.  J.  Bar- 
rier, Sr.,  died,  as  he  left  no  will,  the  only 
Interest  which  his  wife  inherited  was  a  dow- 
er Interest ;  the  law  relative  to  dower  then 
being  in  full  force.  When  Albert  Kelly  Bar- 
rier and  John  MHler  Barrier  died,  they  both 
being  under  age  and  without  Issue,  all  their 
interest  in  this .  property  was  vested  by  law 
in  the  complninant.  When  complainant's 
mother,  then  Mrs.  J.  H.  Ray,  made  the  con- 
veyance complained  of  in  this  case,  she  only 
conveyed  a  life  Interest,  and,  she  being 
now  dead,  all  this  property  must  belong  to 
the  complainant  as  the  sole  belr,  unless  he  is 
barred  from  setting  up  his  claim  by  the  stat- 
ute of  Umltatlons.  and  the  proof  utterly  fails 
to  establish  any  such  bar.   The  case  of  Har- 
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Tey  T.  Brlggi.  68  Hiss.  60.  8  South.  2T4,  30 
L.  B.  A.  62,  Is  dedslTO  of  this  case. 

The  chanc^or  taavliig  decreed  the  pr<^>er- 
ty  to  belong  to  app^ee,  and  dlftmissed  com- 
[dalnant^  bill,  the  cause  Is  rerwaed  and  le- 
manded. 


BARRIEB  T.  HOLLAND.   (No,  18,938.) 

{Supreme  Q>art  of  Mississippi.   Nor.  22,  1909.) 

'  Appeal  from  Chancer;  Court,  Neshoba  Coun- 
ty:  J.  F.  McCool.  Chancellor. 

Suit  hj  B.  J.  Barrier  against  J.  H.  Holland. 
From  the  decree  rendered,  complainant  appeals. 
Berened  and  remanded. 

Barrier  &  Ward,  for  appellant  Byrd,  Wil- 
son &  Bidiardsott  and  W.  M.  Lewis,  for  ap- 
pellee. 

MAYES,  J.    This  case  Is  controlled  by  the 

S)im(Hi  In  the  case  of  B.  J.  Barrier  r.  Will 
onng,  60  Sonth.  5S0. 
Reversed  and  remanded. 


BARBIFB  r.  DALEY.   (No.  13,939.) 
(Snpreme  Court  of  Mississippi.   Nor.  22,  1909.) 

Appeal  from  Chancery  Court,  Neshoba  Coun- 
ty:  J.  F.  MCCool,  Chancellor. 

Suit  by  B.  J.  Barrier  against  W.  F.  Daley. 
From  the  decree  rendered,  complainant  appeals. 
BeTersed  and  remanded. 

Barrier  &  Ward,  for  appellant  Byrd,  Wilson 
ft  Richardson  and  W.  M.  Lewis,  for  appellee. 

MAYES,  J.  The  opinion  in  the  case  of  B.  J. 
Barrier  t.  Will  Young,  SO  Sontfa.  659.  controls 
this  case.  ^  , 

Reversed  and  remanded. 


McKAY  BARRIER  CO.  t.  BOSTICK  LUM- 
BER ft  MFO.  CO.    (No.  14,045.) 
(Supreme  Court  of  MissiBsippi.   Nor.  22,  1909.) 

Appeal  from  Circoit  Conrt,  Neshoba  Oonnfy ; 
J.  B.  Byrd,  Judge. 

Action  between  the  McKay  Barrier  Company 
and  the  Boetick  Lnmber  &  Manufacturing 
Company.  From  the  judgment,  the  McKay 
Barner  Company  appeals.  Affirmed. 

Byrd,  Wilson  ft  Richardson,  for  appellant 
Baaktn  ft  WilboDn,  for  appeUee. 

PER  CURIAM.  Affirmed. 


BLANCHARD  r.  YAZOO  ft  M.  V.  B.  CO. 

(No.  14,116.) 
(Supreme  Conrt  of  Mississippi.  Nor.  22,  1909.) 

Appeal  from  Circoit  Cour^  .Bollrar  Cminty; 
Sydney  Smith,  Judge. 


Action  by  Alice  R.  Blanehard  against  the 
Yasoo  ft  MisaisBipp!  Valley  Ballroad  OompaM. 
Judgmsnt  for  defendant  and  plaintiff  upeals. 
Affirmed. 

Sillers  ft  Owen,  ftw  appellant  iUjm  ft 
Longatreet,  tOr  appdlee. 

PER  CURIAM.  Affirmed. 


GATES  et  aL  t.  STATSL 

(Supreme  Court  of  MIssIasippL 


<No.  14,035.) 

Nor.  22,  1009.) 
Conn- 


Appeal  from  Circuit  Court  Chidcasaw 
ty ;  J.  H.  Mitchell,  Judge. 

Rush  Gates  and  Polk  Gates  were  convicted  of 
assault  and  batteiy  with  intent  to  kill,  and 
appeal.  Affirmed. 

Leftwicb  ft  Tnbb,  for  appellants.  Gea  But- 
ler, Asst  Atty.  Oen.,  for  Che  State, 

FEB  CURIAM.  Affirmed. 


HARRIS  T.  STATBL   (No.  13,982;) 
(Supreme  Conrt  of  UlssisslN^  Nor.  22,  1908.) 

Appeal  from  Circuit  Onut  Pike  Oewnty; 
M.  hT  Wilkinson,  Judse. 

Will  Harris  was  convicted  ct  assault  and  bat- 
tery with  intent  to  kill,  and  be  appeals.  Af- 
firmed. 

Clem  y.  Batcliff,  for  appellant  Qeo.  Bntier, 
Asst  Atty.  Oen.,  for  the  Statb 

PEBCDBIAM.  Affirmed. 


JONES  r.  STATE.    (No.  14^242.) 

(Supreme  Court  of  Mississippi.   Nor.  22,  1909.) 

Appeal  from  Circuit  Court,  Washington  Coun- 
ty:  J.  M.  Cashin,  Judge. 

Polk  Jones  was  conTieted  of 
peals.  Affirmed. 

Hugh  0.  Watson,  for  appellant  Geo.  Bath 
ler,  Asst  Atty.  Gen.,  for  the  Stats. 

PER  CURIAM.  Affirmed. 


mnider,  and  ap- 


BLACK  V.  STATa    (No.  14.122.) 
(Supreme  Court  of  Mississippi.   Nor.  22,  1909.) 

Appeal  from  Circuit  Court  Neshoba  County; 
J.  R.  Byrd,  Judge. 

John  Black  was  convicted  of  unlawfoUy  ie> 
tailing  liquor,  and  he  appeals.  Affirmed. 

C.  L.  Dobbs  and  W.  M.  Lewis,  for  appellant 
Geo.  Butler,  Asst  Atty.  Gen.,  for  the  Statsu 

PGR  CURIAM.  Affimwd. 
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WARFIBLD  V.  STATa 
(Snpreme  Goart  of  Mlasisaippi.   Nor.  29,  1909.) 
Ceiuinal  Law  <8  636*)— Tszal— Pkbovcs  or 
Accused— NBCE88ITT. 

The  absence  of  sccnied.  on  trial  for  mnnleT, 
daring  a  part  of  the  time  of  the  Impaneling  of 
the  jury,  la  fatal  error. 

lEd.  Note.— For  other  casea,  see  Criminal 
Law,  Cent  Dig.  {  1471 ;  Dea  Dig.  f  636.*] 

On  snggeetlon  of  error.  Snstalned,  and 
former  Jndgment  of  aflBrmance  vacated,  and 
Judgment  of  the  trial  court  rererBOd,  and 
cause  remanded. 

For  former  judgment  of  afflrnumce  without 
opinion,  see  50  South.  503. 

WHITFIELD,  a  J.  It  Is  shown  by  the 
affidavit  of  Msganos  that  the  defendant  was 
out  of  the  courtroom  during  a  part  of  the 
time  the  petit  jury  was  being  Impaneled. 
Tbe  district  attorney  did  not  see  proper  to 
introduce  any  cotmter  affidavit,  nor  was 
there  croBB-examlnatlon  of  the  witness  Mag- 
anos.  It,  therefore,  on  this  record,  remains 
true  that  the  defendant  was  not  In  the  court- 
room during  a  part  of  the  very  Important 
proceeding  of  impaneling  the  jury.  Under 
tbe  autiiority  of  Sherrod  -t.  State,  47  South. 
554.  20  L.  R.  A.  (N.  S.)  ti09,  and  various  oth- 
er authorities  dted  therein,  this  was  fatal 
OTor. 

'Wherefore  the  soggestion  of  error  Is  sus- 
tained, the  former  Judgmrat  ot  affirmance 
vacated  and  set  aside,  and  the  judgment 
of  the.court  belomls  revrased,  and  the  cause 
remanded  for  a  new  triaL 


MATTHEWS  v.  STATB.   CNo*  18,8(0.) 
(Snpreme  Court  of  Watiaaippl.   Nor.  2%  1909.) 

HoHioiDi  a  ^iO*)— Pbosecuteon— SumciBR- 

CT  OF  Evidence. 

The  testimony  of  a  seven  year  old  negro 
boy,  who  was  very  isnozant,  and  whose  testi' 
mony  as  to  tbe  manner  of  the  killing  was  direct- 
ly conflicting  in  itself,  and  directly  conflicting 
with  statements  made  by  him  to  others  oat  of 
court  on  vital  matters,  was  Insufficient  to  sup- 
port a  conviction  for  murder;  it  Ixdng  impos- 
sible for  the  jury  not  to  have  a  rMionable  doubt 
of  the  tmth  of  nia  testimony. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  H  616-516;  Dec.  Sk-  I  260.*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; J.  N.  Bush.  Judge. 

Jake  Matthews  was  convicted  of  murder, 
and  appeals.    Beversed  and  remanded. 

Henry,  Fox  &  Cauizaro,  for  appellant. 
Geo.  Butler,  Asst.  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C,  J.  The  conviction  in 
this  case  rests  exclusively  upon  the  testi- 
mony of  a  little  negro  boy  about  seven  years 
of  age.  He  made  two  diametrically  opposite 
statemmtB  In  the  court  of  the  justice  of  the 
peace  as  to  how  the  killing  occurred,  and  he 


made  a  statement  to  three  or  four  other  wit- 
nesses, which  statement  was  in  direct  con- 
flict with  his  testimony  on  the  stand,  as  to 
tbe  vital  thing  involved.  We  cannot,  under 
the  peculiar  drcumstances  of  this  case,  con- 
sent to  this  conviction,  on  the  testimony  of 
this  slnt^e  witness,  this  seven  year  old  boy, 
evidently  very  Ignorant,  when  that  testimony 
is  contradicted  his  own  statement,  made 
to  many  witnesses,  and  also  made  In  the  com- 
mitting court.  How  the  jury  could  have 
failed  to  entertain  a  reasonable  doubt  of  tbe 
truth  of  his  statement.  It  Is  impossible  to 
see. 

Their  verdict  on  the  facts  as  contained  In 
this  record  Is  manifestly  wrong,  and  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


CITY  OF  LEXINGTON  et  aL  v.  HOSKINS. 

(No.  14,189.) 
(Supreme  Court  of  Mississippi.   Nov.  22,  1909.) 

1.  AnvKBSx  Possession  (|  4*)  — Effect  as 
Against  Uunigifal  Cobpobations. 

Under  the  common  law,  limitations  do  not 
mn  against  a  municipality,  by  reason  of  mere 
adverse  possession,  and  Const  1^30,  8  104,  to 
such  effect  is  but  declaratory  of  the  common-law 
rule. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  {  4.*] 

2.  Evidence  (|  372*)— DootncsNTS— Ancient 
Rbcobds. 

Ancient  surveys  of  a  city,  showing  streets 
and  lots  api>earlng  on  the  county  records,  are 
presumed  to  have  been  recorded  by  authority, 
though  not  formally  certified  for  record. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  11  1618-1627;  DecTDlg.  S  872.*] 

Appeal  from  Chancery  Court,  Holmes 
County ;  J.  F.  McCool,  Chancellor. 

Action  1^  Miss  M.  W.  Hosklns  against  the 
City  of  Lexington  and  others.  From  a  de- 
cree ft>r  plaintiff  defraidants  api>eal.  Re- 
versed, and  decree  on  cross-bill  granted. 

W.  L.  Dyer,  for  appellants.  Booths  &  Pep- 
per, for  appellee. 

BRAME,  Special  Judge.  The  question  in- 
volved in  this  case  Is  as  to  tbe  right  of  the 
city  of  Lexington  to  use  and  occupy  a  strip 
of  land  as  part  of  a  street  There  Is  no 
serious  disagreement  as  to  tbe  principles  of 
law  controlling  In  the  case,  and  hence  tbe 
important  consideration  is  first  to  arrive 
at  a  definite  and  correct  conclusion  on  tbe 
facts.  If  the  decree  appealed  from  rests 
alone  upon  controverted  facts,  and  It  ai> 
pears  that  there  was  no  error  of  law,  we.  of 
course,  recognize  the  rule  that  tbe  finding 
Is  not  to  be  disturbed,  unless  opposed  to  tbe 
clear  preponderance  of  the  testimony.  The 
material  facts  are  substantially  as  follows: 

The  coun^  of  Holmes  was  created  in  1833. 
and  was  authorized  to  locate  a  county  site 
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within  three  mUes  of  the  center.  O.  W. 
Beall  and  Samuel  Long  each  agreed  to  do- 
nate 30  acres  of  land  for  this  purpose.  Ac- 
cordingly, In  June,  1S33,  each  executed  a 
bond  for  title,  and  afterwards,  In  1S41,  gave 
a  deed  conveying  the  adjacent  tracts,  mak- 
ing 60  acres,  to  the  board  of  police  of  the 
'  county ;  the  recited  consideration  being  the 
location  of  the  county  site.  In  each  of  the 
deeds  the  land  was  described  as  being  bound- 
ed as  follows:  "Beginning  at  the  center  of 
the  courthouse  on  the  sectional  line  iMtween 
sections  35  and  36,  In  township  15.  range  2 
east,"  etc.  The  land  thus  conveyed,  In  a 
square  or  rectangle,  formed  the  basis  or  site 
of  the  town  of  Lexington,  which  was  Incor- 
porated in  1836.  Meantime,  before  the  In- 
corporation, there  Iiad  been  a  survey  and 
plat  of  the  land  made  by  one  Benjamin  Grif< 
fin  In  1S33.  It  seems  under  the  direction  of 
the  board  of  police.  This  survey  divided  the 
land  Into  lots  and  itreets;  the  conrttaoDse 
being  the  center. 

There  is  no  record  of  the  original  plat; 
but  what  purports  to  be  a  copy  thereof,  made 
by  Fleet  C.  Mercer,  surveyor  of  Holmes 
county,  of  date  April  21,  1S51,  and  duly 
recorded  about  that  time  In  the  office  of  the 
chancery  clerb,  appears  in  the  record.  Ac- 
companying this  are  the  field  notes  of  the 
survey  of  the  town  of  Lexjngton,  or,  rather, 
what  purports  to  be  a  copy  thereof,  signed  by 
Benjamin  Griffin,  the  surveyor,  dated  July  9, 
1833.  These  field  notes  purport  to  describe 
the  lines  that  were  run  in  making  tHe  origi- 
nal plat,  and  state  that  the  Initial  points 
were  Indicated  by  posts  set  in  the  ground. 
Tifls  copy  of  the  field  notes  Is  not  certified 
regularly  by  the  chancery  clerk ;  but  attach- 
ed to  the-  same  is  an  Informal  certificate  by 
one  L.  H.  Doty,  who  recites  therein  that  he 
was  employed  by  the  board  'of  supervisors 
'  to  copy  the  original  book  of  field  notes  and 
the  plat,  and  that  both  are  correctly  copied. 
This  certificate  Is  signed  "L.  H.  Do^,  per  A. 
G.  Doty,"  and  Is  dated  July  23,  1804.  ite- 
ferred  to  In  the  record  Is-  a  map  made  of  the 
town  of  Lexington  In  1884.  This  map  was 
used  for  some  time,  but  has  been  mislaid, 
and  could  not  be  found.  A  later  official  map, 
made  In  1897,  purporting  to  be  a  copy  of  the 
map  of  1884,  Is  recorded  In  the  chancery 
clerk's  office,  and  Is  made  an  exhibit  in  this 
record.  After  this  suit  was  brought,  another 
surv^  was  made,  showing  lots,  width  of 
streets,  direction,  etc.,  and  also  the  loca- 
tion and  description  of  the  strip  of  land  in 
controversy.  ^  The  original  plat  of  this  last 
survey,  by  agreement  of  the  parties,  has  been 
certified  to  this  court,  and  Is  a  part  of  the 
record  In  this  case. 

On  January  18.  1908,  the  appellee,  M.  W. 
Hosklns,  who  is  the  owner  of  lot  104  in  the 
town  of  Lexington,  or  the  north  part  there- 
of, filed  the  bill  in  this  case  against  the 
olty  of  Lexington  and  the  marshal  and  street 
commissioner,  averring  that  the  municipal 
authorities  had  recently  made  an  order  re- 


quiring that  her  fence  be  drawn  In  on  the 
north  side  of  her  lot  some  distance,  In  order 
to  widen  or  open  what  was  claimed  to  be  a. 
street,  now  known  as  "Mulberry,"  and  which 
the  municipal  authorities  asserted  to  be  40 
feet  wide.  As  shown  by  the  recent  survey 
and  tpstlmony,  Mulberry  street,  which  Is  toe 
northern  boundary  of  appelle's  lot,  as  It  is 
now  opened  and  used.  Is  23  feet  wide  at  the 
west  end,  where  It  connects  with  Wall  street, 
which  runs  north  and  south,  and  Is  27  feet 
9  inches  wide  at  the  east  end.  where  It  con- 
nects with  Tazoo  street,  running  north  and 
south.  Lot  101  Is  designated  on  the  several 
maps  or  plats  above  referred  to,  an&  is 
bounded  on  the  north,  east,  and  west  by  the 
streets  above  mentioned.  The  plat  shows 
Mulberry  street  to  1>e  straight  and  40  feet 
wide.  The  disputed  strip,  which  Is  embraced 
within  appellee's  Inclosure,  Is  17  feet  wide  at 
the  west  end,  end  12  feet  3  inches  wide  at 
the  east  end,  being  113  feet  6  Inches  long. 

Appellee  averred  In  her  bill  that  she  and 
those  under  whom  she  claims  have  been  In 
the  open,  adverse  possession  of  lot  104,  In- 
cluding the  disputed  strip  on  the  north,  for 
a  great  many  years,  dating  back  to  a  period 
prior  to  the  Civil  War ;  and  the  proof  shows 
this  to  be  true,  though  there  was  some  con- 
troversy as  to  whether  the  fence  on  the  north 
had  not  been  moved  out  Into  the  street  dur- 
ing the  period  remembered  by  the  witnesses. 
The  defendants  demurred  to  that  part  of  the 
bill  settii^  up  title  by  adverse  possefsion,  and 
answered  part,  and  the  answer  was  made  a 
cross-bill.  In  the  cross-blll,  the  facts  above 
referred  to  as  to  the  original  location  of  the 
town  and  the  several  surveys  and  plats  are 
set  out,  and  It  Is  claimed  that  Hqlberry 
street,  40  feet  wide,  was  dedicated,  agd  was 
a  public  streftt,  and  It  was  averred  that  ap- 
pellee, and  those  under  and  through  whom 
she  claims.  In  inclosing  lot  104,  had  encroach- 
ed on  the  street  to  the  extent  above  stated- 
The  complainant  answered  the  cross-bill, 
setting  up  substantially  the  facts  averred  lo 
the  original  bill,  and  claiming  that  she  was 
the  owner  of  the  land  to  the  full  extent  of 
her  Inclosure,  and  that  she  had  been  In  the 
open,  adverse  possession  thereof,  claiming-  as 
owner,  for  many  years  longer  than  the  period 
of  limitation.  The  defendant  demurred  to 
80  much  of  the  answer  as  set  up  title  by  ad- 
verse possession.  On  final  hearing,  a  decree 
was  entered  in  favor  of  complainant,  from 
which  this  appeal  Is  prosecuted. 

There  were  various  objections  made  to  tes- 
timony, and  other  quratlons  were  raised :  but 
we  do  not  deem  it  necessary  to  refer  to  these 
In  detail.  Nor  do  we  consider  It  necessary  to 
express  an  opinion  specifically  on  the  points 
raised  by  the  demnrrer  to  the  original  bill 
and  the  exceptions  to  the  answer  of  defrad- 
ant  to  the  cross-bill.  On  the  whole  record, 
we  think  it  Is  sufficiently  shown  that  there 
was  a  dedication  of  the  street  40  feet  wide, 
and  that  the  appellee  and  those  under,  whom 
she  claims  have  oicroached  on  the  street  to 
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Oie  extmt  abore  Indicated;  that  la  to  say, 
12  feet  3  Inches  at  th«  northeast  corner  of 
the  lot,  and  17  feet  at  the  northwest  comer. 
The  dedication  of  the  street  40  feet  wide  be- 
ing shown,  it  follows  that  the  occnpancy  of 
a  part  thereof,  though  adversely  and  under 
claim  of  ownerahlp,  cannot  affect  the  right  of 
the  mnnldpality  to  have  the  street  opened. 
Brlel  T.  Natches,  48  Miss.  428;  Tlcksbnrg  t. 
Uarshall,  60  Miss.  668;  Wltherspoon  t.  Me- 
rldlan^  69  Miss.  288, 13  South.  848 ;  Indlanola, 
etc,  Co.  T.  Montgomery,  SH  mss.  804,  87 
Sonth.  9S8. 

Section  104  of  the  Ccmstltntlon  of  1800, 
providing  tiiat  statntes  of  limitations  In  civil 
arases  shall  not  mn  against  the  state,  or  any 
BubdlvlBlon  or  municipal  corporation  thereof, 
is  but  declaratory  of  the  common  law,  flrmty 
established  In  this  state,  ao  tar  as  the  rights 
of  a  municipal  eorp(watlon  to  Its  streets  are 
concerned.  In  tills  case.  It  Is  evident  to  us 
that  the  description  of  appellec^s  lot  104 
has  reference  to  the  maps  or  plats  referred 
to  above.  It  was  not  shown  that  there  was 
any  other  map  on  which  lot  104  appeared, 
and  there  seems  to  have  been  an  entire  cor- 
respondmce  and  harmony  between  a  aeries 
of  maps  which  extend  over  a  period  of  more 
than  SO  years.  In  which  this  lot  <10^  Is  rep- 
resented as  being  bounded  on  the  north  by  a 
street  40  feet  wide. 

The  technical  objecttona-  to  the  formality 
of  the  certificates  cannot  prevail  against  the 
ancient  records,  showing  the  survey.  These 
records  were  placed  In  the  record  books  of 
the  county,  and,  though  not  fmmally  certi- 
fied, af^  this  great  lapse  of  years,  are  pre- 
sumed to  have  been  placed  there  by  a  proper 
authority. 

The  decree  is  reversed,  and  a  decree  will  be 
entered  here,  dismissing  the  bill  and  grant- 
ing the  relief  prayed  for  in  the  cross-bill. 


;ETNA  ins.  CO.  v.  RENNO.  (No.  14,104.) 
(Supreme  Court  of  Minsissippl.   Nov.  22,  1909.) 

1.  InsURANCB  (S  229*)  —  Cancellatioh  of 
Policy— Waiveb  or  Notice. 

Where  a  fire  insarance  agent  agrees  with 
insared  to  look  after  the  buBiaess  and  keep  up 
the  losaraQce,  the  Insured  having  no  choice  of 
companiee.  the  aiteDt  has  authority  to  waive,  for 
the  assured,  the  five  days*  notice  of  cancellation, 
provided  for  in  the  policy,  and  obtain  a  new  pol- 
icy from  another  company. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
X>^  Dig.  I  220.*} 

2.  Inhubahcb  (S  136*)— Delivebt  op  Policy. 

Where  a-  fire  insurance  agent  agrees  with 
the  insured  to  look  after  hia  business  and  keep 
np  the  Insurance,  the  fact  that  the  canceled  pol- 
icy remains  in  the  bands  of  the  Insured,  and  that 
a  new  policy,  obtained  bj  the  agent  and  sent  to 
a  sobaxeot  for  delivery,  is.  by  his  neglect,  not 
actual^  delivered  to  insured  until  after  the  fire, 
when  it  is  accepted,  will  not  affect  the  iialiili- 
ty  on  the  last  policy. 

[X3d.  Mote.— For  other  cases,  see  Insurance, 
Cent.  Dig.  1  221;  Dec.  Dig.  1  180.*] 

Hayes,  J.,  dissenting. 

Appeal  from  Chancery  Court,  Hinds  Coun- 
ty;  Garland  O.  Lyell,  Chancellor. 


Salt  by  W.  U.  Benno  against  the  JEtna 
Insurance  Company  and  anotbw.  From  a 
decree  against  defendant  named,  it  appeals. 
Affirmed. 

On  October  29tb,  the  Mississippi  Home  In- 
snrance  Company  Issued  and  delivered  to 
plaintiff  a  fire  policy,  and  on  the  next  day 
notified  its  agents  to  cancel  the  policy;  but 
plaintiff'  received  no  notice  of  cancellation. 
The  agents  subsequently  had  defendant  is- 
sue a  policy  on  the  risk,  which  was  forward- 
ed to  their  sabagents  for  delivery,  but  was 
not  delivered  before  the  premises  were 
bnmed  November  12tb.  Plaintiff  was  not 
Informed  of  the  substitution  until  after  the 
fire,  when  be  accepted  defendant's  policy 
In  substltutfou  for  the  one  directed  to  be 
canceled.  The  case  was  tried  once  before, 
and  appealed  to  the  Sppreme  Court;  the 
facts  appearing  in  the  case  of  ^tna  Insure 
ance  Company  v.  Benno,  46  South.  047.  The 
cause  was  reversed,  and  remanded  for  a 
new  hearing;  and  upon  the  second  trial 
the  chancellor  entered  a  decree  dismissing 
the  bill  as  to  the  Home  Insurance  Company, 
and  finding  for  complainant  and  against  the 
^tna  Insurance  Company. 

McLaurln,  Armistead  &  Brien  and  Tim  R 
Cooper,  for  appellant  J.  B.  Stirling,  F.  M. 
Wesl^  and  I*  Bram^  for  appellee. 

WHITFIELD,  O.  J.  The  testimony  of 
Voltz  and  of  AiUs  set  oat  dearly  and  ex- 
plicitly the  «mverBatl(m  had  between  Volta. 
Harvey,  and  Renno;  Alils  being  inresent  and 
bearing  same.  That  conversation*  as  detail- 
ed by  Allls,  Is  in  sabstance  u  follows,  as 
set  out  In  pagA  43  and  44  of  the  record: 
That  Bmno  and  Harv^  were  having  a  con- 
versation about  this  insurance.  "They  ap- 
peared to  be  looking  ow  some  papmk  Ben- 
no said:  'If  you. insure  me,  I  want  you  to 
Insure  me;  and  when  this  expires,  t  want 
yoa  to  reinsure  me.'  And  they  talked  along 
that  way  in  conversation,  I  suppose,  about 
five  minutes.  Harvey  said  to\  Benno:  *If 
you  will  trust  your  busing,  or  turn  ova 
your  Insurance,  to  me,  we  [that  is,  Harvey  ' 
and  Voltz]  will  ke^  yon  insured;  We  will 
look  after  you  and  keep  ;it  insured.  Tour 
place  will  be  insured,  and  we  will  keep  it 
Insnred.  Ton  need  not  be '  uneasy;  jnst 
leave  it  to  ns.' "  Voltz  testified  to  the  same 
conversation.  Ip  substance,  except  that  he 
makes  It  perhaps  more  explicit  and  fall 
even  than  Allls.  The  effect  of  this  conversa- 
tion, which  was  not  testified  to  In  the  for- 
mer trial  by  Volts,  who  was  then  a  witness, 
and  which  was  never  testified  to  by  Allls 
until  this  trial,  Allls  never  having  been 
introduced  before,  wab  to  make  an  entirely 
different  state  of  cas^  on  the  testimony, 
from  that  presented  by  the  former  record — 
a  state  of  case  by  which  the  liability  of  the 
appeUant  dearly  appears.  The  learned  chan- 
cellor reviewed  the  testimony  of  these  two 
witnesses  as  a  question  of  fact  In  the  case. 
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and,  we  may  say,  all-controlling  fact,  and 
entered  a  decree,  evMently  on  account  of 
ttieir  testimony,  changing  the  case  entlr^y 
from  what  It  was  before.  In  favw  of  the 
appdlee.  Neither  of  these  witnesses  was  Id 
any  way  Impeached  In  any  mode  known  to 
tiie  law,  and  AUls  aeems  to  be  a  rentable 
merchant,  and  both  Aille  and  VtdtB  testify 
that  they  have  no  Interest  whatevw  In  the 
casa 

Under  these  circumstances,  we  think  the 
decree  of  the  chancellor,  finding  the  facts  as 
he  did,  la  coirect,  and  the  decree  Is  af- 
firmed. 

MAYES.  J.  (dissenting).  In  my  Judgment 
the  nonliability  of  the  ^tna  Insurance  Com- 
pany to  Reuno  was  finally  settled  In  the  case 
of  ^tna  Insurance  Company  t.  Renno,  46 
Sonth.  947;  but.  If  I  am  mistaken  In  this, 
the  facts  of  this  case  do  not  establish  any 
liability  on  the  part  of  the  above  compai^. 
Mr.  Renno  denied  In  the  original  case  that 
Harvey  or  Voltz  had  any  authority  to  rep- 
resent him  in  the  cancellation  of  the  Home 
insurance  policy.  Therefore,  as  declared  in 
the  former  opinion,  the  Home  insurance  poli- 
cy had  never  been  canceled  and  was  the 
only  Insurance  which  attached  to  this  risk,  ei- 
ther under  the  facta  of  that  case  or  under  the 
facts  of  the  so-called  new  case  which  comes 
to  this  court  now.  The  facts  now  do  not 
show  that  there  was  any  agreement  to  do 
anything  except  to  reinsure  when  the  poli- 
cy expired.  The  policy  had  not  expired,  and, 
there  was  no  authority  given  by  Renno,  ei- 
ther expressly  or  Impliedly,  to  any  agent  of 
any  company  to  cancel  this  policy  without 
notice  to  him  as  stipulated  In  the  policy  and 
before  Its  expiration.  I  do  not  recapitulate 
the  facts,  since  they  are  fully  stated  In  the 
case  In  46  South.  947,  supra. 

I  think  the  case  should  be  reversed,  and 
dismissed  as  to  the  ^tna  Insurance  Com- 
pany. 

HINES  et  al.  v.  SHUMAKER.  (No.  14,145.) 
(Supreme  Court  of  Mississippi.    Feb.  8,  1910.) 

1.  Appeal  and  Ekbob  (|  565*)— Fiuno  Stk- 
nogbapheb's  Notes— Notice  to  Attobnetb 
.—Manner  op  Notice. 

Under  Code  1906,  §  797,  requiring  the  clertt 
of  tlte  circuit  court,  as  soon  as  the  stenogra- 
pher's notes  are  transcribed,  to  notify  each  at- 
torney or  firm  interested  in  the  cSse  mail  or 
in  person  that  the  notes  are  on  file,  notice  of  the 
filing  of  the  notes  may  lie  given  to  the  attorneys 
personally  by  a  person  designated  for  that  pur- 
pose by  the  circuit  cierif. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2508  r  Dec.  Dig.  S  565.*] 

2.  Appeal  and  Ebbob  $  505*)— Filing  Stb- 
noorapheb'b  Notes— Notice  to  Attobnetb 
— Pkrhons  Entitled. 

Under  Code  1906,  S  797,  requiring  the  clerk 
of  the  circuit  court,  as  soon  as  the  stenographer's 
notes  are  transcribed,  to  notify  each  attorney  or 
Urm  interested  In  the  case  by  mail  or  in  person 
that  the  notes  are  on  file,  the  attorneys  who 
must  be  notified  are  the  attorneys  of  record, 
BO  tliat  notice  was  properly  given  to  one  of  the 
firm  of  attorneys  who  were  appellee's  attorneys 


of  record,  thou^  the  firm  dissolved  after  the 
salt  was  begno,  and  notice  to  one  of  them  was 
notice  to  all. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2508;  Dec  Dig.  |  505.*] 

3.  Appeal  and  Ebbok  (I  565*)— Filimo  Sik- 

NOQBAPUKB'S  NOTES— NOTICE  TO  ATIOBNETS 

^"I^  ECES 

Under  Code  1906,  §  797,  requiring  the  clerk 
of  the  circuit  court,  as  soon  as  the  stenognt- 
pher'a  notes  are  transcribed,  to  notify  each  at- 
torney or  firm  interested  In  the  case  by  mall 
or  in  iKrson  that  the  notes  are  on  file,  formal 
notice  to  appellee's  counsel  of  the  filing  of  the 
stenographer  s  notes  was  not  necessary,  where 
his  leading  counsel  bad  the  notes  for  the  pur- 
pose o£  examination  for  more  than  five  days  aft- 
er they  were  filed,  and  returned  them  to  the 
circuit  clerk  without  any  written  su^eations 
for  correction;  the  only  purpose  of  the  notice 
provided  being  to  give  the  parties  an  opportuni- 
ty to  Inspect  the  notes  and  suggest  correction. 

[Ed.  Note.— For  other  cases,  see  Ai^al  and 
Error.  Gent  Dig.  »  2S07.  2608;  De&  Dig.  1 
565.*] 

Actbm  b7  J-  M.  Shnmak«  against  W.  W. 
HlneB  and  ofhNS.  On  motion  to  strike  ate- 
nographec'B  notes  from  the  record  on  defend- 
ants' appeal  after  Jndgmoit  for  plaintiff. 

Motion  overruled. 

Flowers,  Fletcher  &  Whitfield  and  May  & 
Sanders,  for  the  motion.  Tim  B.  Cooper 
and  V.  Otis  Robertson,  opposed. 

WILROtTRN.  Special  Judge.  Tho  factor 
so  fiir  as  th^  relate  to  tlie  motion  to  strike 
out  the  Btenographer's  notes,  are  as  follows: 

The  declaration  In  the  cause  was  filed  on 
the  18th  of  July,  1908,  on  b^alf  of  ai^lee 
against  appellants,  In  tiie  drcnlt  court  of 
Hinds  county,  state  of  Mlaslasippl,  1^  Messrs. 
May,  Flowers  ft  Whitfield,  a  firm  of  lawyers 
composed  of  Messrs.  G.  W.  May,  J  N.  Flow^ 
ers,  and  A.  H.  Whitfield,  Jr.  The  name  of 
said  firm  was  signed  to  the  declaratiwi.  No 
other  attorney  or  firm  ot  attorneys  ever  for- 
mally became  attorneys  of  record  in  tlie  cause 
for  the  appellee  In  the  court  b^ow;  and. 
while  It  appears  from  the  aOldavitB  in  the 
case  that  the  firm  of  May,  Flowers  ft  Whit- 
field was  dissolved  on  January  1,  1909,  and 
that  two  new  firms,  to  wit,  the  firm  of  Flow- 
ers ft  Whitfield,  composed  of  the  said  J.  N. 
Flowers  and  A.  H.  Whitfield,  Jr.,  and  the 
firm  of  May  ft  Sanders,  composed  of  the  said 
O.  W.  May  and  J.  S.  Sanders,  then  came  In- 
to existence,  which  facts  were  atenslvely 
advertised  and  gaierally  known,  it  does  not 
appear  that  the  firm  of  May  ft  Sanders  ever 
became  attorn^  of  record  In  die  cause.  The 
clerk  of  the  court  makes  aflSdarit  "that  so 
far  as  said  record  showed  the  firm  of  May  ft 
Sanders  had  no  connection  with  said  cause, 
and  affiant  was  never  notified  that  said  firm 
did  have  any  connection  with  ttie  case" ;  and, 
further,  that  while  he  knew  of  the  dissolu- 
tion of  the  firm  of  May.  Flowers  ft  Whitfield, 
he  was  never  advised  that'tiie  dissolution  af- 
fected the  Interests  of  said  firm  aa  attorneys 
In  said  cauBe,  "or  tliat  any  other  Ann  was 
interested  for  the  plaintiff  than  that  of  May, 
Flowers  &  Whitfield."   The  cause  was  tried 


*For  ethsr  9um  wm  suae  toplo  and  Mctlon  NUMBER  tn  Dm.  A  Am.  Dlss-lW  to  date  ft  Bwortft  biduM 

Digitized  by  VjOOv  Ic 


HlML) 


E1NB8  ▼,  SHUUAKBB. 


665 


In  the  court  below,  after  the  dissolution  of 
tbe  firm  of  May,  Flowers  &  Wbltfleld,  and  at 
tbe  March  term  1909,  of  the  Hluds  county 
drcnlt  court  Mr.  G.  W.  May  makes  affidavit 
that  the  firm  of  May  ft  Sanders  "actively 
partlf^pated"  In  the  trial,  and  that  he  and 
both  members  of  the  firm  of  Flowers  &  Whit- 
field were  present  throughout  the  proceed- 
ings In  the  conrt  below,  and  that  Mr.  San- 
ders was  "present  at  different  times  during 
said  trial."  Other  than  what  may  be  In- 
ferred from  the  statement  that  tbe  firm  of 
May  Sa  Sanders  actively  participated  In  the 
trial  In  the  court  below,  it  does  not  appear 
how  or  In  what  way  said  firm  was  Interest- 
ed In  the  case;  nor  is  It  shown  that  as  a 
matter  of  fact,  the  dissolution  of  the  firm  of 
May,  Flowers  ft  Whitfield  affected  their  re- 
lation to  said  cause  and  to  the  appellee  as 
attorneys  of  record,  nor  that  the  firm  of 
May  &  Sanders  either  participated  in  the 
trial  of  said  cause,  or  were  interested  there- 
in, by  virtue  of  any  employment  of  said  firm 
by  appdiee  or  any  one.  For  aught  that  ap- 
pears of  record,  tbe  fact  that  May  &  Sanders 
"actively  participated"  In  the  trial  In  the 
court  below,  may  have  been  due  solely  to  Mr. 
May's  connection  with  the  case,  by  virtue  of 
the  fact  that  he  was  bound  by  the  contract  of 
May,  Flowers  St  Whitfield  to  represent  ap- 
pellee. The  participation  of  May  &  Sanders 
In  the  trial  was  principally  through  Mr.  May, 
and  It  Is  manifest  that  the  three  members  of 
the  firm  of  May,  Flowers  &  Whitfield  really 
tried  the  cause  In  the  court  below. 

The  March  term,  1909,  of  the  Hinds  county 
circuit  court  adjourned  April  17,  1909.  The 
Htenof^pher's  transcribed  notes  were  filed 
with  the  clerk  of  the  court,  and  so  marked  liy 
him,  on  May  6, 1909.  The  official  stenograph- 
er agreed  with  the  clerk  that  he  would  notify 
the  attorneys  In  the  case,  and,  pursuant 
thereto,  carried  the  original  transcribed  notes 
so  marked  "Filed"  to  the  attorneys  for  the 
appellants,  who  straightway,  on  said  date,  to 
wit.  May  6,  1909,  examined  and  approved 
them.  Thereupon,  on  said  date,  at  tbe  re- 
quest of  appellant's  counsel,  and  pursuant  to 
his  understanding  with  the  clerk,  the  official 
conrt  stenographer  delivered  the  said  origi- 
nal filed  notes,  so  marked  and  so  approved  by 
counsel  for  arawllants,  to  Mr.  J.  N.  Flowers. 
Mr.  Flowers  was  concededly  the  leading  coun- 
sel In  charge  of  the  conduct  of  the  case  for 
the  appellee,  and  was  a  member  of  the  firm 
of  May,  Flowers  &  Whitfield.  It  Is  not  de- 
nied that  counsel  for  appellants  told  said 
stenographer  "to  carry  the  original  notes  to 
the  firm  of  May,  Flowers  &  Whitfield  and 
ask  them  to  approve  tbe  same  at  tbe  earliest 
possible  moment.  In  order  that  the  appeal 
might  be  completed."  The  steuographer 
makes  oath  that  he  did  deliver  the  notes  to 
Mr.  J.  N.  FJowers  on  May  6, 1900.  and  did  ask 
him  if  he  would  agree  to  the  correctness  of 
tbe  same.  Mr.  Flowers  said  that  he  prefer- 
red to  look  over  the  notes,  and.  It  appears, 
retained  them  until  June  1,  1909.  and  did 
examine  tbem«  and  then  returned  them  to 


the  office  of  the  clerk  by  the  hand  of  his 
stenographer, 'without  Indorsing  his  written 
approval  thereon,  and  without  consent  or 
objection,  and  no  written  suggestion  <rf  cor- 
rections of  said  notes  was  filed  at  any  time 
by  appellee  or  his'  counsel.  Mr.  Flowers  re- 
marked to  the  stenographer  tha't  the  notes 
were  gotten  up  in  good  shape,  and  also  said 
to  counsel  for  appellants  that  they  were  cor- 
rect except,  perhaps,  for  some  typographical 
errors. 

It  Is  insisted  that  the  notice  of  tbe  filing 
of  the  notes,  required  by  section  797  of  the 
Code  of  1906,  must  be  given  by  the  clerk, 
by  mail  or  In  person,  and  that  tbe  notice 
given  under  the  direction  of  the  clerk,  by  the 
official  stenographer,  who  volunteered  his 
services  to  the  clerk  for  that  purpose.  Is  not 
sufficient,  and,  further,  that  the  notice  re- 
quired by  the  statute,  by  whomsoever  given, 
was  not  sufficient,  because  not  served  on  each 
attorney  or  firm  interested  In  the  case.  We 
cannot  agree  with  either  of  these  contentions. 
We  see  no  legal  reason  why  notice  of  tbe  fil- 
ing of  the  notes  may  not  be  given  to  the  at- 
torneys personally,  by  a  messeng&r  or  other 
person  designated  for  that  purpose  by  the 
clerk,  so  as  to  bind  the  parties  to  the  suit. 
It  is  the  fact  of  notice,  not  the  method  of 
giving  It,  that  Is  material.  Furthermore,  we 
think  the  attorneys  interested  In  the  case, 
who  are  to  be  notified  under  the  statute,  are 
the  attorneys  of  record,  and  that,  notwith- 
standing the  dissolution  of  tbe  firm  of  May, 
Flowers  &  Whitfield,  they  continued  to  be 
tbe  only  attorneys  of  record  in  said  cause  un- 
der the  facts  of  this  case,  and  that.  In  all 
matters  pertaining  to  said  cause,  notice  to 
one  of  them  was  notice  to  all.  There  was, 
therefore,  no  failure  to  notify  each  firm  of  at- 
torneys Interested  in  the  case.  If  these  views 
be  correct. 

But,  conceding  that  the  notice  required  by 
the  statute  was  not  given,  we  are  further  of 
the  opinion  that  the  question  of  notice,  or  no 
notice,  was  rendered  Immaterial  by  the  fact 
that  after  the  transcribed  notes  were  filed 
by  the  stenographs,  and  examined  nnd  ap- 
proved by  appellants  the  leading  counsel  for 
appellee  retained  the  said  notes  for  the  pur- 
pose of  examination  for  more  than  five  days, 
did  examine  them,  returned  them  to  tbe 
clerk,  and  filed  no  written  suggestions  of 
correction  of  said  notes.  Clearly  the  object 
of  the  notice  required  by  the  statute  Is  to  af- 
ford the  parties  to  the  litigation  an  opportun- 
ity to  inspect  the  notes  and  suggest  corree* 
tlons  within  the  time  allowed  tbem,  and  to 
put  them  in  default  In  the  event  they  do  not 
exercise  the  right  to  the  use  of  the  notes, 
for  the  purpose  of  Inspection  and  correction, 
for  the  period  prescribed  by  the  statute.  If 
the  appellee  exercises,  himself  or  through 
counsel,  the  right  to  use  and  Inspect  the  notes 
for  the  period  allowed  the  appellee  under  the 
statute,  and  omits  to  file  written  sufisestlons 
of  corrections,  the  question  of  notice  becomes 
Just  as  immaterial  as  Is  tbe  question  as  to 
whether  or  not  process  was  issued  and  bot- 
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ed  in  a  suit  wllere  the  defendant  voluDtarily 
appears.  The  acts  of  Mr.  Flowers  were  bind- 
ing upon  his  client,  and  we  think,  ther^ore, 
no  matter  whether  the  notice  was  locally  suf- 
ficient or  not,  and  Irrespective  of  the  ques- 
tion of  notice  that  the  stenographer's  notes 
l^ecame  a  part  of  the  record  by  operation  of 
law  under  the  facts  of  this  particular  case, 
without  either  the  signature  of  the  Judge  or 
any  agreement  of  counsel,  and  by  the  express 
provisions  of  the  statute  itself. 
The  motion  is  therefore  overruled. 


NOTE. 

[a]  Hie  statement  of  facts  appearing  in  the 
transcript  not  havii^  been  signed  by  the  trial 
judge.  It  cannot  be  conslderea  by  the  Supreme 
Court. 

~<Ariz.  1800)  Snead  v.  'Hetjen,  24  Pac.  324; 
(Cal.  1885)  Martin  v.  Vanderfaoof.  7  Pac.  807; 
(Nev.  1881)  Baum  v.  Meyer,  16  Nev.  91 ; 
(Tex.  186^  Smith  v.  Tucker,  2b  Tex.  S04; 
(1860)  Witteo  v.  Poindexter.  25  Tex.  Supp. 
878;   (1866)  Wampler  v.  Walker.  28  Ter. 
898;  (1867)  Pelham  v.  State,  30  Tex.  422; 
(1803)  Ceswell  v.  Greer,  4  Tex.  Civ.  App. 
«».  23  S.  W.  831 :  (lg»4)  City  of  Viptona' 
T.  Jessel.  7  Tex.  dr.  App.  520,  27  S.  W. 
ITO;  (iSdS)  Gulf,  a  &  a  F.  Ry.  Co.  v.  Cal- 
vert (Civ.  App.)  31  S.  W.  670: 
(Wash.  1891)  Hanson  v.  Tnnpkins,  2  Wash. 

St.  508,  27  Pac  7a 
[aa]  (Ala.  1874)  An  agreed  statement  of  facta. 
Incorporated  in  the  tTsnscript  by  consent  of 
counsel,  but  not  signed  by  the  Judge  nor  estab- 
lished as  a  bill  of  exceptions,  will  not  be  con- 
sidered in  ilea  of  a  bill  of  ezceptfona.— Kirby  T. 
Vann.  ni  Ala.  221. 

[b]  (Cal.  1854)  A  statement  of  facta  miut  be 
either  agreed  to  or  signed  by  the  Judge.— Harley 
V.  Young.  4  Cal.  284. 

[bb]  (Cal.  1869)  A  statement  Oled  below  on 
the  motion  for  a  new  trial,  not  agreed  to  by  the 
parties  nor  settled  by  the  Judge,  is  not  proper- 
ly aathenticated.— Doyle  v.  Seawall,  12  Cal.  425. 

[c]  (Cel.  1865)  llie  court  will  not  consider  a 
statement  on  appeal  which  la  not  authenticated, 
either  by  the  judge  or  by  the  stipulation  of  the 
parties.— Eavanaugh  v.  Haus,  28  Oal.  261. 

[ccl  (Cal.  1866)  A  motion  to  dismiss  an  ap- 
peal from  an  order  denying  a  new  trial  will  be 
sustained  by  the  Supreme  Court,  where  the  state- 
ment has  not  been  agreed  to  by  the  respective 
parties,  or  settled  and  authenticated  by  the  court 
below,  although  the  motion  was  submitted  to  that 
court  without  a  statement  by  the  consent  of  the 
appellee.— Co^rove  v.  Johnson,  30  Cal.  509. 

[d]  (Cal.  1891)  Where  there  is  but  one  notice 
of  appeal,  which  is  taken  both  from  the  Judg- 
ment and  the  order  denying  motion  for  a  new 
trial,  and  there  is  appended  to  the  transcript  a 
stipulation  that  it  contains  a  full'and  true  copy 
of  all  papers  "necessary  and  proper  to  be  used 
on  this  appeal,"  and  that  "the  appeal  may  be 
beard  thereon,'*  the  statement  of  facts  on  motion 
for  new  trial  contained  in  such  transcript  may 
be  considered  without  any  further  identincation 
as  having  been  used  at  the  hearing  of  the  mo- 
tion.—Moore  V.  Long  Beach  Development  Co., 
87  Cal.  483.  26  Pac.  92.  22  Am.  St.  Bep.  265. 

[dd]  (Ga.  1859)  An  explanatory  note,  append- 
ed to  the  bill  the  Judge,  is  to  be  takes  as 
part  thereof.— Carrie  v.  Gumming,  211  Ga.  <S90. 

[e]  (Ga.  1884)  Where  the  certificate  of  the 
presiding  jud^  shows  that  the  bill  of  exceptions 
as  presented  la  not  true,  but  he  certiflea  that  it 
is  true,  with  certain  material  qualifications,  stat- 
ed in  the  certificate,  the  writ  of  error  will  be 
dlsmisred.- Anderson  v.  Walicer,  73  Ga.  114. 

[ee]  (Ga.  1885)  The  Supreme  Court  will  dis- 
miss a  writ  of  ertor  where,  between  the  judge's 
certiScate  and  his  signature,  necessary  matter  is 
interjected  by  the  judge.— Preetoriua  t.  Bamea, 
75  Ga.  818. 


[f]  (Ga.  1886)  Where,  in  certifying  a  bill  of 
exceptions,  the  Judge  added  to  the  usual  certif- 
icate a  statement  that  "the  accompanying  expla- 
nation is  part  of  my  certificate,"  and  after  his 
signature  is  an  explanation,  also  signed  by  him, 
that,  when  the  bill  of  exceptions  was  presented 
to  him,  there  were  erasures  and  iaterlineations 
in  it;  and  discrepancies  as  to  facts  and  rulings 
different  from  his  recollection  of  them,  and  that 
he  returned  it,  with  his  objections  thereto  not- 
ed, to  be  corrected  and  rewritten,  and  that  It 
was  aftemards  returned  to  him  with  instruc- 
tions that  he  might  correct  It ;  that  he  did  not 
deem  It  his  duty  to  write  a  bill  of  exceptions ; 
and  that,  it  being  the  last  day  allowed  for  cer- 
tifying, he  signed,  the  certificate  with  this  expla- 
nation—the writ  of  error  will  be  dismlBsed,  on 
the  ground  that  the  judge  did  not  certifj'  the 
bill  of  exceptions  to  be  true.- Graham  r.  Dahl- 
onega  Gold  Min.  Co..  78  Ga.  356. 

[ff]  (Ga.  1886)  Where  a  judge  certifies  to  the 
truth  of  a  bill  of  exceptions,  and  adds  a  note 
of  explanation  stating  that  before  doing  so  he 
had  heard  evidence  as  to  the  truth  and  correct- 
ness of  the  grounds,  being  unable  to  recollect  the 
facta,  inasmuch  as  the  motion  for  a  new  trial 
was  presented  more  than  six  mouths  after  the 
trial,  the  writ  of  error  will  be  dismissed.— Moye 
V.  Ober,  78  Ga.  356. 

fg]  (Ga,  1887)  A  bill  of  exceptions,  in  order 
to  be  properly  before  the  Supreme  Court,  must 
be  certified  to  be  true.  Where  the  presiding 
Judge  certtGea  that  the  bill  of  exceptions,  "as 
corrected  by  notes  attached  and  signed  by  me, 
is  true,"  etc.,  and  after  the  certificate  attedies 
a  paper  tigaed  by  him.  containing  sereial  notes 
Quterially  altering  the  statements  contained  bi 
such  bill  of  exceptions,  the  writ  of  error  wtU  be 
dismissed.— Masland  v.  Kemp,  80  Oa.  365,  10  S. 
E.  124. 

[ggl  (Qa.  1888)  When  the  record  on  appeal 
contains  oral  evidence  which  is  not  approved  by 
the  trial  Judge,  though  that  part  of  the  evidence 
brief  containing  documentary  evidence  is  so  ap- 
proved, the  oral  evidence  cannot  be  conslderea; 
and  when  It  is  admitted  that  such  oral  evidence 
was  taken  on  the  trial,  and  the  grounds  of  a 
motion  for  new  trial  are  that  the  verdict  was 
contrary  to  the  evidence,  and  that  certain  lo- 
stmctions  were  not  authorized  by  the  evidence 
the  Judtmient  will  be  affirmed. — Bodahan  t.  Ter- 
ry. 83  Ga.  399.  9  S.  B.  721. 

[hi  (Iowa.  1891)  The  agreed  statement  of 
facts  on  which  the  case  was  tried  below  cannot 
be  considered  on  appeal,  thoogh  embodied  in  the 
alMtract,  when  it  la  not  certified  by  the  trial 
judge,  or  otherwise  made  a  part  of  the  record. 
—Underwood  v.  Lombard  Inv.  Co.,  84  Iowa, 
60  N.  W.  219. 

[hh]  (Kan.  1873)  The  stipulations  of  counsel 
that  a  case'  is  correct  will  not  dispense  with  the 
necessity  for  a  signature  by  the  Judge.— Hodg- 
den  V.  Ellsworth  County  Cxmi'rs,  10  Kan.  637. 

[11  (Kan.  1877)  Where  the  only  paper  attach- 
ed to  a  petition  in  error  is  what  is  called  a 
"case-made,"  and  the  only  authentication  of  sudi 
case-made  is  the  certificate  of  the  clerk  of  the 
district  court  whldi  fails  to  show  that  the  doc- 
ument is  a  copy  of  the  case-made  filed  in  hia  of- 
fice, or  that  it  Is  the  original  case-made  signed 
by  the  Judge,  and  where  an  examination  of  the 
imper  shows  that  it  is  not  in  toto  a  copy  or  an 
original  document,  such  paper  cannot  be  consid- 
ered aa  a  properly  aathentleated  document  for 
the  consideration  of  the  court.- Sullivan  v.  Leav^ 
enworth.  L.  &  G.  R.  Co.,  17  Kan.  508. 

[ill  (Kan.  1878)  A  paper  purporting  to  be  a 
case-made,  but  not  attested  oy  the  clerii.  and 
not  having  the  seal  of  the  court  attadied,  aa  re- 
quired by  statute,  will  not  be  conridered.— Kmrr 
V.  Hudson,  19  Kan.  474, 

[Jl  (Kan.)  The  certificate  of  a  judge  to  a  caae- 
made  should  show  affirmatively  tnat  he  has  set- 
tled iL--(1881)  Allen  t.  Kmeger,  25  Kan.  74; 
(1893)  Merchanta'  Nat  Bank  Becannon,  51 
Kan.  716,  33  Pac,  005:  (189S)  Hodge  t.  Kan- 
sas Nat.  Bank,  66  Kan.  8^  ISTPme.  255; 
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(189m  Mutaal  Bea.  Life  Ins.  Co.  t.  Sackett 
(APP.)  43  Pac.  816. 

IjJ]  (Kan.  ISSZ)  The  certificate  of  the  clerk 
of  conrt  to  a  case-made  ia  not  required.  His  at- 
testation and  the  seal  of  the  court  to  the  judge's 
certificate  are  all  that  are  essential. — Muscott  t. 
Banna.  26  Kao.  770. 

[k]  (Kan.  1882)  Alleged  errors  of  the  trial 
court  will  not  be  considered  and  determined, 
where  the  bill  of  exceptions  and  case-made  are 
not  certified  to  and  attested  as  required  by  stat- 
ute, and  the  record  is  otherwise  irregular  and 
defective.— Linton  v.  Frazier,  29  Kan.  20. 

[kk]  (Kan.  1800)  A  case-made,  signed -^y  the 
trial  judge,  but  not  attested  by  the  clerk  of  the 
conrt  with  bis  signature,  and  the  seal  of  the 
court;  as  required  by  Oen.  St.  1889,  par.  4640, 
will  not  be  reTiewed  hj  the  Sopreme  Court  for 
alleged  errozB,  when  challenged  for  want  of 
proper  authentication. — Umerick  v.  Gwinn,  44 
Kan.  604.  24  I^c.  1097;  Same  t.  Haun,  44 
Kan.  606.  25  Pac.  1069. 

[I]  (Kan.  189^  Where  there  has  been  no  serv- 
ice of  the  eace-made  on  one  of  the  parties  to  a 
jadnnent.  who  wilt  be  neeessarlly  affected  by  a 

.modification  or  reversal  thereof,  the  case-made 
is  a  nullity.— Sheridan  t.  Snyder,  4  Kan.  App. 
214.  45  Pac.  1007. 

[II]  (Kan.  1898)  A  case  must  be  served  on  all 
parties  to  the  Judgment  whose  reversal  is  sousbt. 
— Fitst  Nat.  Bank  v.  Pulsifer,  7  Kan.  App.  813, 
63  Pac.  771. 

[m]  (Kan.  1898)  A  cfiee-made  is  fatally  de- 
fective where  it  fails  to  show  that  it  was  serv- 
ed, or  attested  by  the  clerk  of  the  lower  court, 
or  filed  in  his  office.— Bank  of  Kincaid  v.  Bron- 
•on,  8  Kao.  App.  858^  54  Pac.  504. 

[mm!  (Kan.  1899)  Where  the  record  does  not 
■how  that  the  case-made  was  ever  served  on  de- 
fendants in  error,  or  that  they  bad  notice  of  the 
time  of  the  settlement  thereof,  the  proceedings 
in  error  will  be  dismissed.- Douglass  t.  Stewart, 
8  Kan.  App.  856,  56  Pac.  1127. 

[n]  (Kan.  1899)  In  a  garnishment  proceeding 
tinder  the  statnte,  both  plaintiffs  and  the  gar- 
nishee excepted  to  the  Jndgment,  and  the  court 
entered  an  order  ^ving  "both  plaintiffs  and  gar- 
nishee defendant  •  •  •  each  00  days  From 
date  within  whlcfa  to  serve  case-made  on  the  oth- 
er defendants."  Held,  that  the  words,  "on  the 
other  defendants,"  are  mere  surplusage,  and  not 
words  of  limitation,  and  tbat  under  the  order 
the  garnishee  was  entitled  to  serve  a  case-made 
on  the  nlaintiffs.- Hildinger  v.  Tootle,  9  Kan. 
App.  582.  58  Pac.  226. 

Inn]  (Kan.  1900)  Where,  in  an  action  by 
plaintiff  a^inst  several  defendants,  jndgment  is 
rendered  for  plaintiff,  and  one  defendant  brings 
error.  It  is  necessary  to  serve  the  case-made  up- 
on his  codefendants,  and  the  difficulty  of  serv- 
ice, on  account  of  their  residence  abrond,  will 
not  cbadee  the  rule.— lapham  t.  Bailey,  01  Kan, 
861.  60  Pac.  743. 

[o]  (Kan.  1903)  It  being  unnecessary,  under 
Act  1901  (liaws  1901,  p.  5(^,  c.  278.  j  2),  to 
serve  the  case-made  on  any  partv  who  did  not 
appear  at  the  trial  and  take  part  in  the  proceed- 
ings, failure  to  do  so  is  not  ground  for  dismiss- 
ing a  writ  of  error. — Johnson  v.  Ware.  67  Kan. 
840  73  Pac.  99. 

[do]  (Mich.  1869)  Where  a  certificate  by  a 
clerk  to  a  case-made  is  so  folded  ss  to  appear 
in  tlie  middle,  instead  of  at  the  end,  of  the  pa- 
pers, the  court  will  presume  he  intended  to  des- 
ignate the  proper  documents  for  review,  al- 
though a  good  nractice  reonirps  more  fullness  of 
description.— Wheeler  v.  Wilkina,  19  Mich.  78. 

fnl  (Mich.  1875)  Under  Comp.  Laws  1871.  8 
4947.  requiring  cases  made  after  judirment  to  be 
certified  to  the  Supreme  Court  by  the  clerk  of 
the  court  below,  such  certificate  is  essential  to 
give  the  Supreme  Court  jurisdiction  to  hear  the 
cause,  ,and  the  absence  of  such  certificate  can- 
not be  cured  by  stipulation  of  counsel.— Grand 
Rapids  V.  Wbittleser,  82  Mich.  192. 

tpp]  (Mo.  1879)  A  clerical  entry  after  the 
JodiBe  ■  aignature  to  the  bill  of  «»»ptIona  if  a 
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nullity,  and  will  not  be  noticed  In  the  appellate 
court.— State  v.  lAnham,  6  Mo.  App.  577. 

[q]  (Mont.  1889)  An  order  denying  a  motion 
for  a  new  trial  cannot  be  considered  on  appeal, 
where  the  alleged  statement  of  the  record  has 
not  been  signed  by  the  judge  of  the  trial  court. 
— Steuffen  v.  Jefferis,  9  Mont.  66,  22  Pac.  152. 

[qq]  (Nev.  1896)  A  statement  of  a  case  on  ap- 
peal must  be  settled  and  authenticated  by  the 
judge  or  referee  hearing  the  case,  or  by  agree- 
ment of  the  parties,  under  Oen.  St.  sS  3354, 
3355.  3357.-Hayes  v.  Davis,  45  Pac.  466. 

[r]  (N.  Y.  1881)  A  case  must  contain  a  cer- 
tificate of  the  court  below,  or  a  copy  thereof.— 
In  re  Bailey,  85  N.  Y.  629. 

[rr]  (N.  Y.  1881)  A  statement  in  a  case,  "Be- 
tum  certified  as  required  by  law,"  cannot  l>e  ac- 
cepted as  a  substitute  for  a  certificate. — In  re 
Bailey.  85  N.  Y.  629. 

[b]  (N.  y.  1893)  Where  a  case  on  appeal  to 
the  General  Term  has  not  been  certified,  and  the 
papers  do  not  show  that  the  parties  have  stip- 
ulated in  writing  that  the  papers  are  copies  of 
the  judgment  roll  and  case,  the  appeal  will  be 
stricken  from  the  calendar.— Crawford  t.  Price. 
68  Hun.  607,  22  N.  Y.  Supp.  644. 

[bs]  (N.  Y.  1895)  A  case  on  appeal  is  fatally 
defective,  unless  it  is  certified  by  the  trial  judge, 
as  required  by  Code  Clr.  Froc.  {  007.— Hedges 
v.  Polhemus  (Com.  PI.)  14  Misc.  Rep.  309,  35 
N.  Y.  Supp.  709. 

[t]  (N.  Y.  1901)  The  denial  of  a  motion  to  re- 
quire an  attorney  to  accept  service  of  a  "case" 
and  exceptions  is  proper  where  he  has  never  re- 
fused to  receive  them  when  properly  served,  and 
has  merely  neglected  to  reply  to  a  letter  asking 
him  to  accept  service. — Farley  v.  StowelL  67 
App.  Div.  218.  68  N.  Y.  Supp.  119. 

[ttl  (N.  T.  1904)  Where  on  appeal  by  one  of 
defendants  the  proposed  "case"  and  exceptions 
were  not  sen'ed  on  another  defendant.  In  whose 
favor  a  judgment  had  been  rendered  in  the  ac- 
tion, the  appeal  as  to  him  brought  up  only  the 
judgment  roll,  and  hence.  It  appearing  from  the 
decision  that  the  judgment  In  favor  of  such  de- 
fendant was  proper,  it  was  unassailable.— Mcll- 
valne  v.  Steinson,  90  App.  DIv.  77,  85  N.  T. 
Supp.  880. 

[u1  (N.  C.  1896)  It  was  &«reed  that.  In  lieu 
of  the  time  prescribed  by  the  Code,  appellant 
should  be  allowed  20  days  to  serve  the  case  on 
appeal,  and  appellee  the  same  time  to  serve  a 
countercase.  In  reply  to  an  inquiry  of  appel- 
lant's counsel,  "To  whom  Bhall  I  send  the  case?" 
appellee's  counsel  said.  "Send  to  J.,"  and  the 
former,  understanding  by  this  that  the  Code  re- 
quirement of  service  by  an  officer  was  waived, 
as  well  aa  the  time  limit,  sent  the  case  to  J.  by 
express  6  days  before  the  20  days  expired,  writ- 
ing him  a  letter  at  the  same  time,  notifying  him 
of  the  fact ;  and  appellee's  counsel  made  no  at- 
tempt to  correct  the  mistake  till  too  late.  Held, 
tbat  certiorari  would  Issue  to  bring  up  the  rec- 
ord.—Willis  V.  Atlantic  &  D.  Ry.  Co.,  119  N. 
C.  7ia  25  S.  P3.  790. 

[ud]  (K.  G.  1896)  A  stipulation  tbat  appel- 
lants are  "to  serve  the  case  on"  respondent  by 
a  certain  time  does  not  waive  service  in  a  legal 
manner.— Smith  v.  Smith,  119  N.  C.  311,  25  S. 
E.  877. 

[v]  (N.C.  1896)  That  one  of  respondents' 
counsel,  on  being  asked  to  accept  service  of  the 
case  on  appeal,  stated  tbat  be  had  no  authori- 
ty to  do  so,  and  asked  that  it  tie  mailed  to  the 
other  counsel.  Is  not  a  waiver  of  legal  service, 
so  as  to  authorize  service  by  mail. — Smith  v. 
Smith.  119  N.  C.  311.  25  S.  B.  877. 

[w]  (N.  C.  1896)  Where  service  of  case  on 
appeal  is  made  by  mail,  on  the  last  day  on  which 
service  could  have  been  made,  instead  of  by  of- 
ficer, the  failure  to  promptly  return  the  case  does 
not  estop  respondent  to  deny  the  legality  of  the 
service,  as,  if  the  case  had  been  promptly  return- 
ed, it  would  have  I>een  too  late  for  legal  service. 
-Smith  V.  Smith.  119  X.  C.  311,  25  S.  R  877. 

[w]  (N.  C.  1800)  Under  Code  Civ.  Proc.  < 
550,  providing  that  the  case  on  ain>«a]  shall  b» 
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served  oo  resDOndent,  withoat  BpedfyiDE  the 
matmer  of  ser\*ice.  setrioe  most  be  by  an  officer ; 
service  by  mail  is  iMufficient.— Smith  v.  Smith, 
119  X.  C.  314.  25  S.  B.  878. 

[ww]  (N.  C.  1896)  Where  the  interests  of  dif- 
ferent appellees  are  not  identical,  end  they  are 
represented  by  different  coansel,  an  appellant 
will  be  entitled  to  a  certiorari  to  bring  up  the 
"case  on  appeal"  only  as  to  such  appellees  as 
have  been  served  with  the  appellant's  "case"  in 
due  time,  either  in  person  or  by  service  on  their 
counsel.— Shober  v.  Wheeler,  119  N.  C  471,  26 
S.  EX  20. 

[z]  (N.  0. 1896)  A  motion  to  dismiss  an  ap- 
peal on  the  ground  that  the  case  was  not  prop- 
erly served  will  not  be  sustained,  where  no  ob- 
jections were  made  to  the  service  at  the  time, 
and  exceptions  to  the  case  were  snbsequently 
filed^AAeville  Woodworking  Oo^  t.  SonHiwlck, 
119  N.  C.  611,  26  8.  IL  253. 

[xxl  (N.  D.  1906)  An  omission  from  the  copy 
of  a  proposed  statement  of  the  case  of  a  demand 
for  review  of  the  case  on  appeal  nnder  Rev. 
Codes  1899,  {  5690,  Is  not  gronnd  for  affiinning 
die  Judgment  when  the  original  statement  con- 
tained such  demand,  and  the  omission  of  the  de- 
mand from  the  copy  served  is  shown  to  be  ex- 
cusable.—J.  I.  Case  Threshing  Mach.  Oo.  t. 
Balbe,  15  N.  U  206,  107  N.  W.  67. 

[y)  (Okl.  1897)  Although  a  case-made  may  be 
void,  as  to  a  part  of  the  defendants,  on  account 
of  the  insufficiency  of  the  service  on  the  attor- 
ney for  the  parties,  yet  if,  attached  to  the  case- 
made,  there  is  a  certificate  of  the  clerk  of  the 
district  court  whldi  Is  snfficlent  to  present  a 
transcripf  of  the  record  of  the  case,  all  questions 
which  are  presented  by  the  record,  and  where 
exceptions  were  saved,  are  properly  presented 
for  consideration  by  the  Supreme  Court. — Board 
of  Oom'rs  of  Logsn  Ooon^  Y.  Harvey,  B  OU. 
468,  49  Pac.  1006. 

[yy]  (Tex.  1907)  The  statement  of  facts  on 
whidi  a  case  on  appeal  is  submitted,  made  up 
by  the  stenographer  and  certified  by  the  district 
judge,  bearing  no  file  mark  of  the  district  court, 
cannot  be  considered :  it  being  required  by  the 
stenographer's  act  (Laws  1905.  p.  219,  c.  112) 
to  be  filed  within  the  prescribed  time  in  the  dis- 
trict court  before  being  sent  up.— Cockrell  v. 
Wslkup  (Civ.  App.)  99  8.  W.  443. 

[yyy]  (Tex.  190^  Where  the  statement  of 
facta  contained  in  the  record  does  not  appear  to 
have  been  filed  by  the  district  clerk,  the  appel- 
late court  will  decline  to  consider  it.— Thomas 
V.  Matthews' (Civ.  App.)  112  Sv  W.  120. 

[z]  (Wash.  1899)  Under  Ballinger's  Ann.  Codes 
&  St.  8  6513,  providing  that,  on  appeal,  a  state- 
ment of  facts  must  be  filed  with  the  clerk  of  the 
appellate  court,  and  a  copy  thereof  served  upon 
the  adverse  party,  such  copy  need  not  contain 
the  file  marks  of  the  clerk  on  the  original  state- 
ment.—Spokane  &  I.  Lumber  Oo.  v.'  Loy,  21 
Wash.  501,  68  Pac  672.  60  Pac.  1119. 

[zz]  (Wash.  1901)  2  Ballinger's  Ann.  Oode» 
&  St.  8  4889,  provides  that  the  service  of  a 
statement  of  facts  may  be  personal  or  by  deliv- 
ery to  the  party's  attorney,  or  it  may  be  made 
durinf!  the  attorney's  absence  from  his  office,  by 
leaving  the  papers  with  his  clerk  therein,  or  with 
the  person  having  charge  thereof.  A  copy  of  a 
statement  of  facts  was  d^lvered  to  a  clerk  In 
the  office  of  plalntUTs  attorney  when  the  attor- 
ney was  present  In  the  office.  Beld.  that  a  mo- 
tion to  strike  the  statement  of  facts  from  the 
files  must  be  granted,  since  It  Is  only  when  the 
atttomey  is  absent  from  the  office  ^at  a  copy 
may  be  left  with  the  clerk.— Times  Printing  Co. 
V.  C^ty  of  Seattle,  25  Wash.  149.  64  Pac.  940. 

[k!z]  (Wash.  19016)  On  plaintirs  appeal,  it  Is 
not  necessary  to  serve  the  proposed  statement 
•f  facts  upon  a  defendant  as  to  whom  plaintiff 
has  voluntarily  dismissed.— E^heeban  t.  Bailey 
Bldg.  Co.,  43  Wash.  535,  85  Pac.  44. 


DAVIS  et  aL  t.  ADAMS.  Revenue  Agent. 
(No.  14.110.) 
(Supreme  Court  of  Mississippi   Nov.  29,  1909.) 

1.  ConKtTiBS  (8  74*)  —  Cot]  NTT  Tbbabcubb  — 
Compensation. 

Under  Ann.  Code  1802,  I  2016,  providing 
that  the  county  treasurer  shall  be  allowed  2^ 
per  cent  cunmission  on  all  moneys  received  for 
the  connty  np  to  f20.000,  bnt  only  1  per  cent, 
on  the  excess,  in  any  year,  but  a  county  treasnr> 
er  shall  receive  no  more  than  $1,000  for  his  com- 
pensation, where  a  connty  treasurer  dies  daring 
his  term,  he  and  his  successor  cannot  separately, 
but  only  together,  receive  |1,(X)0  in  the  year. 

[EM.  Note.— For  other  cases,  see  C^ountiea,  Dec 
Dig.  {  74.*] 

2.  ComniEs  (S  98*)  —  Misapfuoation  ov 
Ponds— Defbnbks— Allowances  bt  Cocn* 

Tt  BOABD. 

Under  Ann.  Code  1892,  {  907,  providing 
thnt,  If  a  county  treasurer  misapply  money  be- 
longing to  the  county,  recovery  of  double  the 
amount  misapplied  may  be  had  on  his  bond.  it. 
Is  no  defense  to  an  action  for  such  a  recovery, 
because  of  his  having  received  greater  compensa- 
tion than  authorized  by  statute,  that  his  claim 
therefor  was  allowed  b;  the  county  board;  itr 
action  being  ministerial,  and  not  jndidaJL 

[Ed.  Note.— For  other  cases,  see  Coontlca,  IH& 
Dfg.  8  98.*] 

8.  OouNTiBs  a  98*)  —  CouNTT  Tbeasuher  — 
Misapplication  of  Funds— Liabilitt  fob 
Penalty— WiLLFULNBBS. 

E)ven  if  the  retention  by  a  couaty  treasurer 
of  an  excessive  compensation  must  have  been 
wUlfoI,  to  allow  recovery  on  his  txMid,  nnder 
Ann.  Code  1892,  8  007,  of  double  the  excess,  it 
was  such,  though  his  intention  was  honest,  and 
he  believed  himself  entitled;  he  bavins  done 
just  what  he  intended  to  do. 

[Ed.  Note.- For  Other  eases,  see  Coantiea,  Dec^ 
Dig.  8  98.*] 

Appeal  from  Chancery  CSonrt,  Tazoo  Coun- 
ty; 0.0.  Lyell.  Cbancellor. 

Action  by  Wirt  Adams,  Revenue  Agent, 
against  T.  F,  Davis  and  others.  JndRment 
for  plaintiff.  Dtfendants  appeal.  Affirmed. 

Uenry,  Barboar  A  Henry,  for  appdUmtik 
Mayes  ft  Longatreet,  for  appellee. 

SMITH,  J.  In  the  latter  part  of  the  year 
1903,  W.  R.  McCJutcheon,  treasurer  of,  Yazoo 
coimty,  died,  and  on  November  16th  appel- 
lant, T.  F.  Davis,  having  duly  qualified  as  his 
successor,  assumed  the  duties  of  said  office. 
In  April,  1903,  prior  to  his  death,  being  en- 
titled thereto,  McCutcheon  was  allowed  by 
the  board  of  supervisors  the  sum  of  $805.95, 
GommlsBlons  on  moDcys  collected  by  him. 
Appellant  claimed  and  was  allowed  by  the 
board  of  supervisors  the  sum  of  $702.09  as 
commissions  on  moneys  collected  by  him  from 
November  6  to  December  31,  1903,  making  a 
total  of  $1,608.04  received  by  McCutcheon 
and  Davis  as  commissions  on  money  collect' 
ed  by  them  during  the  year  1908. 

Section  2016,  Ann.  Code  1892,  provides: 
"The  county  treasurer  shall  be  allowed  two 
and  one-half  per  centum  on  all  money  re- 
ceived by  him  for  county  pnrposes,  except 
what  he  may  receive  from  bis  predecessor  in 
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office :  bat  when  the  amount  on  which  he 
Is  oitltled  to  commusious  shall  exceed  twen- 
ty thonsaml  dollars  in  any  year,  be  shall  be 
entitled  to  only  one  per  centum  on  any  such 
«ce»;  but  a  county  treasurer  shall  not 
receive  more  than  one  thousand  dollars  for 
Ms  compensation." 

Section  907,  Ann.  Code  1892,  Is  as  follows : 
*'If  any  county  treasuper  shall  misapply, 
waste,  or  emheEEle  any  money  belonging  to 
the  treasury  at  the  connly,  tM  board  of  sn- 
perrlBora  sliall  forthwith  cause  suit  to  be 
brought  on  his  bond  against  sndi  tr^arer 
and  his  sureties  for  money  so  wasted,  mls- 
aK>iled.  or  anbessled;  and  such  suit  shall 
be  tried  at  the  return  term,  and  shell  hare 
precedence  over  all  other  cases;  and  judg- 
ment slull  be  entered  therein  for  double  ^the 
amoont  found  to  have  been  vasted,  misap- 
plied, or  embezzled." 

Claiming  that  app^ant  had'  recdved  and 
withheld  the  sum  of  IB08.04  more  than  he 
was  entitled  to  as  commissions,  and  refund 
thereof  having  been  refused,  tills  suit  was 
instituted  by  appellee  to  recover  the  statu- 
tory poialty  prescribed  by  section  907.  Ann. 
Code  1802.  From  a  decree  directing  appel- 
lant to  pay  to  appellee  the  sum  of  $1,016.06, 
double  the  amount  claimed  to  have  been 
withheld  and  misapplied  by  appellant,  this 
appeal  la  taken. 

The  contention  of  appellant  is  that,  when 
the  office  of  county  treasurer  Is  filled  by 
more  than  one  iDCumbeot  during  any  one 
year,  each  incumbent  may  recelre  full  com- 
missions on  money  collected  by  him,  even 
though  the  aggr^te  amount  paid  to  all  of 
them  exceeds  the  amount  of  |1,000;  that 
each  successive  Incumbent  may  receive  com- 
missions on  all  money  collected  by  him,  not 
to  exceed,  in  each  instance,  $1,000.  This  po- 
sition is  not  tenal^le.  Under  the  statute,  the 
amount  of  commissions  which  can  be  allow- 
ed for  handling  the  public  money  of  a  coun- 
ty cannot  exceed  $1,000  in  any  one  year.  In 
other  words,  for  the  services  of  a  treasurer 
In  receiving  money  for  county  purposes,  there 
cannot  be  paid  In  any  one  year  a  greater  sum 
than  $1,000.  Barnes  v.  Bed  Willow  County. 
62  Neb.  S05,  87  N.  W.  319.  The  statute  Is 
plain;  but,  even  if  it  were  ambiguous,  we 
most  give  It  tliat  oonstructlon  moat  favorable 
to  the  state. 

The  fact  that  this  excess  In  commissions 
was  allowed  appellant  by  the  board  of  super- 
visors can  aCFord  falm  no  relief;  for  the 
board's  action  was  ministerial,  and  not  Ju- 
dicial. Howe  T.  State,  G3  Miss.  67.  The  case 
of  Adams  v.  Coker,  85  Miss.  222,  37  South. 
744,  to  which  we  have  been  dted  by  counsel, 
has  no  application  here.  Even  if  it  should 
be  hold  that  the  retention  of  this  excess 
In  commissions  must  liave  been  willful  be- 
fore the  penalty  could  attach,  as  to  which 
we  ^press  no  opinion,  the  act  of  appellant 


here  was  willful.  Ilowever  honest,  and  he 
undoubtedly  was  houest,  in  his  IntenUons,  he 
did  the  very  thing  which  he  intended  to  do, 
the  doing  of  which  Is  prohibited  by  the 
statute. 

The  decree  of  the  court  below  la  therefore 
correct,  and  Is  affirmed. 


STATE  V.  CASTON.   (No.  14,060.) 

(Supreme  Court  of  MisflisaippL   Nov.  29,  1900.) 

Cbiuinal  Law  (§  197*)— Formes  Acquiztal 
— eubezzleuent  by  flouciabt. 

An  acquittal  on  an  indlctmeot  drawn  un- 
der Code  1906,  8  1436,  providing  that.  In  an 
indictment  for  embeulement  of  money  by  a 
treasurer,  cashier,  or  other  fiduciary,  it  aball  be 
flufficieut  to  describe  the  same  as  a  "balance  of 
account"  and  of  a  certain  value  (as  in  an  in- 
dictment charging  that  defendant  was  cashier  of 
a  certain  baulc,  that  wliile  acting  as  such  cashier 
there  was  intrusted  to  his  )^eeping  and  care 
$100,000  of  the  money  of  the  bank,  and  that 
then  and  there,  while  acting  in  such  capacity 
and  being  intrusted  with  the  funds,  he  embezzled 
$60,478,  though  not  charging  auch  sum  was  a 
'*balance  of  account"),  is  a  bar  to  prosecution 
fbr  embesKlement  of  a  particular  item  while  act- 
ing in  such  fiduciary  capacity  prior  to  the  find- 
ing of  the  flrat  indictment ;  the  effect  of  the  first 
indictment  being  to  arraign  the  fiduciary  on  ail 
the  acts  of  emmsslement  prior  to  the  finding 
of  It 

[Ed.  Note.— For  other  cases,  see  Orlmioal  Law, 
Cent  Dig.  I  407;  Dec.  Dig:  I  ie7.«j 

Appeal  from  Circuit  Court,  FUce  County; 
M.  H.  Wilkinson,  Judge. 

W,  R.  Caston  being  Indicted  for  embezzle- 
ment demurrer  was  sustained  to  a  replication 
to  a  plea  of  former  acquittal,  and  the  State 
appeals.  Affirmed. 

The  record  in  this  case  shows  that  three 
indictments  were  found  against  W.  R.  Caston, 
caller  of  the  Pike  County  Bank  &  Trust 
Company.  The  first  indictment,  after  charg- 
ing that  various  sums  of  mon^  tiad  been  in- 
trusted to  Caston  in  his  fiduciary  capacity, 
alleged  that  he  "did,  without  the  knowledge 
or  consent  of  said  Pike  County  Bank  &  Trust 
Company  as  aforesaid,  unlawfully,  willfully, 
fraudulently,  and  feloniously  embezzle  the 
sum  of  $60,478.28."  etc.,  "and  convert  the 
same  to  bis  own  use."  The  second  count  of 
said  Indictment  charged  larceny  of  said 
amount.  Caston  was  tried  upon  this  Indict- 
ment and  acquitted,  and  at  the  next  term  of 
court  was  arraigned  on  the  second  indict- 
ment, which  charged  that  he  received  from  a 
certain  depositor  the  sum  of  $170.82  for  de- 
posit In  said  bank,  and  after  receiving  the 
said  sum  did,  "without  the  knowledge  or  con- 
sent of  said  Bank,  embezzle  the  said  sum," 
etc  On  the  trial  be  pleaded  former  acquittal 
in  bar  of  further  prosecution.  The  state  in- 
terposed a  demurrer  to  this  plea,  and,  the 
demurrer  being  overruled,  the  state  filed  a 
replication,  to  which  defendant  demurred. 
This  demurrer  was  sustained,  and  thfl  state 
appeals.    The  question  for  declsioc  Is  now 
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whether  the  offense  as  charged  In  the  first 
Indictment  la  Identical  with  that  charged  In 
the  wcond  Indictment 

3.  B.  Stirling.  Atty.  Gen.,  for  the  State. 
J.  W.  Gasaedy,  for  appellee, 

MAYES,  J.  It  iB  beyond  question  on  this 
record  that  the  first  Indictment*  against  Gas- 
ton, and  the  one  on  which  he  was  tried,  was 
an  indictment  under  section  1136  of  the  Code 
of  1906,  and  the  procednre  was  under  sec- 
tion 1436  of  the  Code;  and,  this  being  the 
case,  there  can  be  no  further  prosecution  of 
Caston,  on  the  part  of  the  state,  for  any  act 
of  embezzlement  committed  by  him,  while  en- 
gaged In  the  particular  fiduciary  capacity 
spedfled  In  the  indictment,  at  any  time  prior 
to  the  finding  of  the  Indictment.  If  the  state 
does  not  want  to  bring  about  this  result.  It 
must  conduct  Its  prosecutions  for  embezzle- 
ment In  the  common-law  way,  and  not  un- 
dertake  to  take  advantage  of  a  statute,  en* 
acted  sol^y  for  the  purpose  of  removing  the 
many  obstacles  with  which  It  was  frequently 
confronted  In  pro8ecutl9n8  for  embezzlement. 
In  being  required  to  allege  and  prove  the 
specific  act  In  the  case  of  a  person  con- 
stantly receiving  things  of  value  for  deposit, 
coming  ftom  various  sources  and  at  various 
times,  as  in  the  case  of  a  bank  cashier,  or 
other  person  acting  in  a  similar  fiduciary 
character,  it  was  oftentimes  exceedingly  dlf- 
flcnlt  to  make  that  specific  proof  roQulred  by 
the  common  law  on  an  Indictment  for  em- 
bezzlement of  a  person  acting  In  the  above 
character.  It  was  found  equally  difficult  for 
the  Indictment  to  so  particularize.  The  state 
would  have  no  difficulty  In  showing  a  gen- 
eral shortage  on  the  balance  of  account; 
but  the  specific  acts  of  embezzlement  were 
often  so  adroitly  concealed  that  they  could 
not  be  discovered,  many  times  resulting  in 
a  defeat  of  justice.  It  was  to  overcome  this 
difficulty  that  section  1436  of  the  Code  was 
enacted,  which  provides  that:  "In  an  In- 
dictment for  embezzlement  of  money  or  funds 
by  a  treasurer,  cashier,  or  other  fiduciary. 
It  shall  be  sufficient  to  describe  the  same  as 
.a  'balance  of  accounf  and  of  a  certain  value." 

When  the  state  proceeds  under  this  sec- 
tion, its  effect  is  to  arraign  the  fiduciary  on 
all  the  acts  occurring  prior  to  the  finding  of 
the  Indictment  and,  when  so  arraigned  and 
tried,  its  effect  is  to  preclude  further  prosecu- 
tion as  effectively  as  If  an  expert  bookkeeper 
had  gone  through  the  whole  account,  discov- 
ering each  day,  time,  and  amount  of  the  em- 
bezzlement and  the  party  so  charged  had 
lieen  Indicted  and  tried  on  each  separate  act. 
\VheD  we  examine  the  indictment  on  which 
Mr.  Caston  was  tried,  we  see  that  It  is  an 
almost  literal  compliance  with  the  language 
of  the  statute.  We  would  be  blind  to  Justice 
aud  forgetful  of  the  purpose  of  this  statute 
if.  In  the  face  of  these  facts,  we  did  not  hold 
that  the  state  was  precluded  from  further 
prosecution,  even  In  the  face  of  the  fact  that 
the  Indictment  does  not  charge  that  the  slxt^- 


odd  thoosand  dollars  charged  to  have  been 
embezzled  was  a  "balance  of  account"  In  the 
exact  language  of  the  statute.  The  whole  in- 
dictment must  be  considered  In  the  light  of 
the  proof  admissible  under  it  and  In  so  doing 
no  doubt  exists  as  to  whether  or  not  It  was 
drawn  under  this  statute.  Let  us  examine 
It  for  a  moment  The  Indictment  charges  the 
fiduciary  character — ^I.  e.,  it  charges  that  Cas- 
ton was  the  cashier,  agent,  employ^,  etc.,  of 
the  Pike  County  Bank;  that  while  acting  as 
cashier  there  was  Intrusted  to  his  keeping 
and  care  a  large  sum  of  money,  to  wit  $100,- 
000,  of  the  money  and  property  of  the  bank ; 
that  then  and  there,  and  while  acting  in  the 
at)ove  capacity,  and  being  Intrusted  with  the 
funds,  he  embezzled  the  sum  of  $60,478,  etc. 
The  above  Indictment,  being  the  one  on  which 
Caston  was  tried,  covered  his  fiduciary  capac- 
ity, and  arraigned  him  on  same  for  a  period 
of  time  beginning  on  January  16, 1905,  to  Sep- 
tember 8,  1908.  The  other  Indictments,  on 
which  it  Is  now  sought  to  try  Caston,  arraign 
him  for  ttie  same  period  of  time,  about  a  de- 
fault occurring  In  the  same  fiduciary  capac- 
ity, differing  from  the  first  indictment  only 
In  the  fa£t  that  it  is  alleged  that  a  dUterent 
amount  was  embezzled. 

We  think  the  court  below  was  correct  in 
holding  that  this  could  not  be  done,  and  the 
action  of  the  court  below  In  so  holding  la  ap- 
proved. 


POLK  V.  STATE.    (No.  14,06a.) 
(Sapreme  Court  of  Miseiasippi.   Not.  29,  1909.) 

Appeal  from  Circuit  Court,  De  Soto  County: 
W.  A.  Roane,  Judge. 

Alex  Polk  was  convicted  of  murder,  and  ap- 
peals. Affirmed. 

Farley  &  Lauderdale,  for  appellant  Geo.  Bat- 
ler,  Asst.  Atty.  Gen.,  for  the  State. 

'  PER  CURIAM.  Affirmed. 


THOMAS  T.  STATE.    (No.  14,m.) 
(Supreme  Court  of  MissisdppL   Nov.  29,  1009.) 

Appeal  from  Circuit  Court  Jackson  County ; 
W.  H.  Hardy,  Judge. 

William  Thomas  was  convicted  of  crime,  and 
appeals.  Affirmed. 

Oeo.  Butler,  Aast  Atty.  Goi.,  for  the  Statfc 
PER  (X7RIAM.  Affirmed. 


QREER  V.  YAZOO  &  M.  Y.  B.  OO. 
(No.  14.085.) 
(Supreme  Court  of  MiralsslppL  Nov.  20.  1009.) 

Appeal  from  Circuit  Court  Bolivar  County; 

Sydney  Smith,  Judge. 

Action  by  Julia  L.  Greer  against  the  Tasoo  A 
Mlsflissippi  Valley  Railroad  Company.  Judx- 
meot  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Sam  Cook  and  Jones  &  Hardee,  for  appellant 
Mayes  &  Longstteet,  for  appellee. 

PER  (^RIAU.  Affirmed. 
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CATCHING  T.  PULLMAN  CO.  (No.  14,117.) 
(SBpreme  CooTt  of  MiwifrippL  Nor.  29,  1008.) 

A[>peal  from  Circuit  Court,  Bolivar  Connty; 
J.  M.  CsBbiD,  Judge. 

Action  hy  Lee  Catcblng,  by  his  next  friend, 
against  the  Pullman  Company.  .Tadgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

Sillers  &  Owen,  for  appellant.  F.  B.  Daniels, 
Charles  Scott,  Woods  &  Scott,  and  McWillie 
&  Thompson,  (or  appellee. 

PBB  CUBIAH.  Affirmed. 


INDEPENDENT  ORDER  OF  SONS  AND 
DAUGHTERS  OF  JACOB  v.  MADI- 
SON.   (No.  14,183.) 
(Supreme  Court  of  Mississippi.   Nov.  29,  1009.) 

Appeal  from  Chancery  Court,  Warren  Coun- 
ty:  J.  S.  Hicks,  Chancellor. 

Action  by  Elmonia  Madison  against  the  In- 
dependent Order  of  Sous  and  Danghters  of  Ja- 
cob. Judiouent  (or  plainUff,  and  wfendant  ap- 
peals. Affirmed. 

W.  J.  Latham*  for  appellant  Wellg  &  Wells, 
for  appellee. 

FEB  CURIAM.  Affirmed. 


KATZBNMEYER  BROS.  v.  SWIFT  ft  CO. 

(No.  14,214.) 
(Sapreroe  Court  of  Mlasissippi.   Not.  29,  1009.) 

Appeal  from  CSxeait  Court,  Warren  County: 
X  N.  Buht  Judge. 

Action  between  Katzenmeyer  Bros,  and  Swift 
&  Oo.  From  the  Judgment,  Katzenmeyer  Bros. 
appMl.  Affirmed. 

Bninini  ft  Hinch,  for  appellants.  Bryaon  ft 
Dabnej,  lor  appellee. 

PER  CURIAM.  Affirmed. 


NEWBBROER  COTTON  CO.  r.  GRENADA 

COMPRESS  CO.  et  al.    (No.  14.100.) 
fSnpreme  Court  of  Mississippi.   Nov.  29,  1009^) 

Appeal  from  Chancery  Court,  Madison  Coun- 
ty;  Q.  Q.  Lyell,  Chancellor. 

Action  between  the  Newbenier  Cotton  Com- 
pany and  the  Grenada  Compress  Company  and 
the  Illinois  Central  Railroad  Company.  From 
the  Judgment,  the  Newberger  Cotton  Company 
appeals.  Affirmed. 

H.  B.  Greaves,  for  appellant.  W.  H.  &  Rob- 
ert H.  Powell  and  Mayes  &  Longstreet,  for  ap- 
pellees. 

PEB  CURIAM.  Affirmed. 


EELLT  T.  BOBT  (JACKSON,  Claimant). 
(No.  14.137.) 
(Supreme  Court  of  Mlaeissippi.  Nov.  29;  1009.) 

Appeal  bom  Circuit  Court.  Attala  County; 
G.  A  McLean,  Judge. 

Action  between  Bill  Kelly  and  Will  Roby; 
F.  Z.  Jackson,  claimant.  From  the  Judgment, 
Kelly  appeals.  Affirmed. 

Campbell  ft  Campbell,  S.  L.  Dodd,  and  Flow- 
en,  Xletcher  ft  Whitfield,  for  appellant  Thom- 
aa  Land  and  h.  Brame,  for  appellee. 

PBB  CURIAM.  Affirmed. 


COOPER  T.  MERIDIAN  WAGON  FAC- 
TORY.  (No.  14,088.) 
(Supreme  Court  of  Mississippi.   Nov.  20,  1900.) 

Appeal  from  Gireiiit  Court,  Rankin  County; 
J.  R.  Byrd,  Judge. 

Action  between  L.  JO.  Cooper  and  the  Meridian 
Wagon  Factory.  From  the  Judgment,  Cooper 
appeals.  Affirmed. 

A.  M.  Edwards,  for  appellant  Hilton  ft  Hil- 
ton, for  appellee. 

FEB  CURIAM.  Affirmed. 


SOUTHERN  BT.  00.  v.  HARRISON. 
(No.  14,181.) 
(Supreme  Court  of  Mississippi.  Nov.  20,  1900.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty;  J.  L.  Bu^ley,  Judge. 

Action  by  Ford  C  Harrison  against  the 
Southern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Fewell  ft  Boseman  and  Catchings  ft  Catch- 
ings,  for  appellant  R.  A.  Collins  and  Witber- 
Bpoon  ft  Withen^oon,  for  appellee. 

PKR  CURIAM.  Affirmed. 


GRAND  LODGE,  K.  P.  (Colored),  v.  BING- 
HAM et  al.   (No.  14.140.) 

(Supreme  Court  of  Mississippi.   Nov.  2D,  1900.) 

Appeal  from  Chancery  Court,  Holmes  Coun- 
ty: J.  F.  McCool,  Chancellor. 

AcUon  between  the  Grand  Lodge,  Knlgfats  of 
Pythias  (Colored),  and  Charlotte  Bingham  and 
others.  From  the  judgment,  the  Grand  Lodge 
appeals.  Affirmed. 

W.  J.  Latham,  for  appellant  Bootbe  ft  Pep- 
per, for  appellees. 

PER  CURIAM.  Affirmed. 
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DICKINSON  v.  DICKINSON.  . 

(Saprmie  Court  of  Florida,  Division  A.  Oct 
26.  tm.) 

DiTOSCE  ({  306*>— SnPPORT  or  OBnCLDSBIV— Ll- 
ABILITT  AFTEB  DITOBCB. 

Where  a  divorce  decree  ^res  the  custody 
of  a  young  son  to  the  mother,  bat  makes  no 
order  as  to  the  cnstodr  of  an  older  bod,  who 
elects  to  live  and  does  live  with  the  mother,  and 
the  decree  contains  an  order  providins  for  an 
BDnnal  sum  of  moner  to  be  paid  to  the  mother, 
"for  her  to  spend,  hold,  and  use  in  such  way  and 
manner  as  she  may  see  fit  for  the  benefit  of 
herself  and  the  cbudren,"  and  audi  decree  is 
construed  by  the  court  making  it  as  relieving 
the  father  of  liability  to  the  mother  for  support 
of  the  elder  son  while  living  with  her,  notwith- 
standing a  statement  in  ue  decree  that  the 
amount  is  given  during  the  life  of  the  mother 
"as  alimony  in  full,"  toe  construction  will  not 
be  held  to  be  erroneous. 

[Ed.  Note.~For  other  cases,  see  Divorce,  Dec 
Dig.  S  30&*] 

(Syllabus  by  the  Court) 

Ehrror  to  Circuit  Court,  Yolnsla  Oounty; 
M.  S.  Jones,  Judge. 

Action  by  Margaret  J.  Dickinson  against 
John  M.  Dickinson.  Judgment  for  defendant 
and  plaintiff  brings  error.  Affirmed. 

Stewart  &  Bly,  for  plaintiff  in  error.  Dan- 
dls  &  riah,  for  defendant  in  error. 


WHITFIELD.  C.  J.  The  plaintiff  In  error 
brought  an  action  of  assumpsit  in  tbe  com- 
mon counts  against  the  defendant  In  error. 
By  direction  of  the  court  a  verdict  was  ren- 
dered for  the  defendant,  and  from  a  Judg- 
ment thereon  the  plaintiff  took  writ  of  error. 
TbB  parties  were  formerly  husband  and  wife. 
A  decree  divorcing  them  contains  the  ftdlow- 
Ing:' 

"It  Is  further  ordered  and  decreed  that  the 
complainant  be  and  she  Is  hereby  awarded 
the  income  from  the  sum  of  |10,000  In  cash 
for  and  during  the  term  of  her  natural  life 
as  alimony  In  full,  the  said  $10,000  to  be 
placed  by  the  defendant,  John  M.  Dickinson, 
in  the  hands  of  some  trust  company  or .  In- 
dividual, subject  to  agreement  between  the 
complainant  and  defendant,  the  Income  only 
of  the  said  $10,000  to  be  turned  over  to  the 
said  Margaret  J.  Dickinson  as  it  accumu- 
lates, for  her  to  spend,  hold,  and  use  In  such 
way  and  manner  as  she  may  see  fit  for  the 
benefit  of  herself  and  the  children ;  the  said 
principal  of  $10,000  to  be  Invested  for  and 
during  the  natural  life  of  the  said  Margaret 
J.  Dickinson,  and  on  her  death  the  said  prin- 
cipal sum  of  $10,000  shall  be  turned  over, 
share  and  share  alike,  to  the  said  Gordon  M. 
and  NevUle  S.- Dickinson,  the  two  sons  born 
of  the  said  marriage,  or  their  Issue,  and  in 
case  of  the  death  of  either  without  issue  theu 
to  the  survivor,  the  same  to  be  their  own 
property  absolutely." 

The  decree  awarded  the  custody  of  the 
son  Gordon  to  the  mother,  but  made  no  or- 


der as  to  the  custody  of  the  elder  son,  Neville, 
who  elected  to  live  with  the  mother.  The 
mother  In  this  action  seeks  to  recover  of  the 
father  for  the  son  Neville's  support  The 
case  was  tried  on  issues  made  by  a  plea  of 
never  was  indebted,  and  a  plea  setting  up 
the  decree  above  quoted  and  a  compliance 
therewith  by  the  father.  As  the  special  plea 
was  proven,  its  construction  was  for  the 
court,  and  this  was  determined  by  giving  an 
affirmative  charge  for  the  defendant  The 
effect  of  the  charge  was  to  hold  that  the  de- 
cree relieved  the  father  of  liability  for  the 
elder  son's  support  when  he  by  diolce  lived 
with  his  mother,  to  whom  an  allowance  had 
been  made,  "for  her  to  spend,  hold,  and  use 
In  such  way  and  manner  as  she  may  see  fit 
for  the  benefit  of  herself  and  the  children." 
The  provision  in  the  decree  that  tlie  amouut 
secured  to  the  wife  during  her  life  was  "as 
alimony  In  full"  does  not  qualify  the  mean- 
ing of  the  other  portion  of  the  decree  last 
above  quoted,  relative  to  spending  the  amount 
"for  the  benefit  of  herself  and  the  children." 
The  decree  is  fairly  susceptible  to  this  con- 
struction placed  upon  it  by  the  Judge  who 
rendered  It  and  this  court  will  not  hold  It  to 
be  error.  See  Pearson  v.  Helvmston,  50  Fla. 
S90,  text  604,  39  South.  695.  Issue  being 
Joined  on  the  plea.  Its  proof  and  ctmstmc- 
tlon  was  a  bar  to  recovery  under  the  facts 
of  this  case.  Therefore  the  Judgment  Is  af- 
firmed. 

SHACKLEFORD  and  COCKBELU  JJ- 

concur. 

TAYLOR.  HOCEER,  and  PARKHILt*,  JJ, 
concur  in  the  opinion. 


CITT  OF  OCADA  v.  ANDERSON. 

(Supreme  Court  of  Florida,  Division  A.  Oct 
26.  1909.) 

1.  Equrrr  (|  310*)  — Answer— Failubb  to 
Sign,  Seal,  ob  Vehify. 

Au  answer,  without  signature,  seal,  or  veri- 
fication by  or  for  the  defendant  may  be  treated 
as  a  nullity,  and  a  decree  pro  confesso  entered. 
,   [Ed.  Note^For  other  cases,  see  Equity,  Cent 
Dig.  1612;  Dec.  Dig.  1 310.*] 

2.  EquiTT  (S  420*)  —  Relict  Awabded  —  De- 

CBEB  PBO  COHFESSO. 

A  decree  pro  confesso  entitles  the  com- 
plainant to  the  relief  for  which  a  proper  predi- 
cate has  been  laid  In  the  bill  of  complaint 

rSd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  1 970 ;  Dec.  Dig.  f  420.*] 

3.  EinNBNT  DouAiM  CI  274*)— Impbovementb 
—Injunction. 

Where  a  bUI  in  equity,  brought  to  enjoin 
the  construction  by  a  city  of  a  highway  on 
complainant's  land,  alleges  in  specific  tenns  the 
title  and  possession  of  the  complainant  and  the 
acts  of  the  officers  and  agents  of  the  city  io  con- 
structing the  highway  on  the  land  wittiout  au- 
thority of  law  or  notice  to  or  permission  from 
or  compeosation  to  the  complainant,  and  prays 
for  appropriate  injunction,   the  relief  prayed 
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may  be  gnutted,  whether  the  city  aathorlzed  the 
acts  of  Its  Bsentg  or  not. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  %i  765-768 ;  Dec.  Dig.  S  274.*] 
4.  Injunction  (|{  5,  138*>— Mandatory  Ob- 

deb~Resiobatiok  Of  Pkopkbit— TiuE  or 

Obdbb. 

Under  spedal  drennistances  warraoting  1^ 
a  mandatory  order  may  be  made  by  a  court  ox 
equity  to  restore  to  Its  former  condition  prop- 
erty that  has  beeo  treipaased  upon.  Such  man- 
datory decrees  should,  except  In  rare  eaae^  he 
made  only  on  final  hearing.  * 

[Ed.  Note.— For  other  caaea,  see  Injnnetion, 
Cent.  Dig.  H  4.  302 ;  Dec  Dig.  fl  D,  13S.*] 

(gyUaboi  by  the  Cooit.) 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; W.  S.  Bullock,  Judge. 

Bill  by  H.  L.  Anderson  against  the  City  of 
Ocala.  Decree  for  complainant,  and  defend- 
ant appeals.  Aflirmed. 

Davis  &  Martin,  for  appellant  H.  M. 
Hampton,  for  appellee. 

WUITFIBLD,  C.  3.  The  ai^;>ellee  brought 
a  suit  in  equity  In  the  drcAlt  court  for  Marl- 
on county  to  enjoin  the  dty  of  Ocala  from 
onlawfully  constructing  a  public  street  upon 
appellee's  land  against  his  consent,  alleging 
that  no  condemnation  proceedings  had  been 
taken  to  subject  the  property  to  the  public 
use,  and  no  compensation  for  Buch  use  had 
been  made  or  tendered.  An  answer,  with- 
out signature  or  seal  or  other  verification  by 
the  defendant  dty  or  its  officers  or  agents, 
was  disregarded,  and  a  decree  pro  confesso 
was  entered  by  ord»  of  the  court,  and  a 
final  decree  as  prayed  was  rendered,  from 
which  the  defendant  appealed. 

An  answer,  without  signature,  seal,  or  veri- 
fication by  or  for  the  defendant,  may  be 
treated  as  a  nullity,  and  a  decree  pro  con- 
feBSo  entered  See  Worley  t.  Dade  County  Se- 
curity Co.,  62  Fla.  666,  42  South.  527;  Bal- 
lard T.  Kennedy,  34  Fla.  483.  16  South.  327; 
Dudley  T.  White,  44  Fla.  264,  31  South.  830; 
Kabn  t.  Welnlander,  39  Fla.  210,  22  South. 
653;  section  1877.  Gen.  St.  1906. 

A  decree  pro  confesso  entitles  the  complain- 
ant to  the  relief  for  which  a  proper  predicate 
has  been  laid  in  the  bill  of  complaint  Price 
r.  Boden,  39  Fla.  218,  22  South.  657;  City 
of  Orlando  t.  Equitable  Building  &  Loan 
Ass'n.  45  Fla.  607,  33  South.  986. 

The  bill  of  complaint  alleges  In  specific 
terms  the  title  and  possession  of  the  com- 
plainant to  and  of  the  land,  and  the  acts  of 
the  officers  and  agents  of  the  defendant  In 
constructing;  a  highway  on  the  land  with- 
out authority  of  law  or  notice  to  or  permis- 
sion from  or  compensation  to  the  complain- 
ant and  prays  for  an  appropriate  Injunction. 
A  decree  In  substantial  accord  with  the  al- 
legations and  prayer,  and  the  rights  of  the 
complainant  on  the  case-made,  was  entered. 

The  Cfmstmctlon  of  the  street  as  alleged  is 
an  nncoEstltntlonal  taking  of  the  complain- 


ant's real  estate,  that .  may  be  enjoined. 
Whether  the  city  authorized  Its  agents  and 
officers  to  violate  the  complainant's  rights  or 
not  It  is  alleged  they  were  doing  so  as  agents 
and  officers  of  the  city,  and  they  were  prop- 
erly enjoined.  Under  the  special  and  general 
prayer,  and  the  facts  alleged,  it  was  not  im- 
proper for  the  court  to  incorporate  in  Its  final 
decree  a  mandate  to  restore  the  property  to 
Its  condition  at  the  time  the  unlawful  con- 
struction of  the  street  thereon  was  begun. 
Taylor  v.  Fla.  E.  C.  Ry.,  64  Fla.  635,  45 
South.  674,  16  I*  R.  A.  (N.  S.)  807,  127 
Am.  St  Rep.  155;  Fla.  E.  O.  By.  Taylor, 
06  Fla.  780,  47  South.  345. 
The  decree  Is  affirmed. 

SHACKI^FORD  and  COCKBELL,  JJ., 
concur. 

TAYLOR,  HOCEER,  and  FABKHILU 
JJ.,  concur  In  the  (q>lnloii. 


TELFAIR  V.  STATE. 

(Supreme  Court  of  Florida,  Dlvishin  A.  Oct. 

38,  1909.) 

1.  Cbiuihai.  Law  (§  814*)— Tbiai/— Instruc- 
tions. 

In  a  criminal  prosecntion  for  nttering  a 
forged  instrament,  a  diarge  that,  "If  you  believe 
from  the  evidence  that  the  defendant  himself 
forged  the  Instmmoit  in  question,  no  matter 
bow  guilty  the  evidence  shows  blm  to  be  of  ot- 
tering it,  yon  must  find  him  not  guilty,"  is 
properly  refused,  since  whether  the  defendant 
was  guilty  of  the  forgery  was  not  within  the  is- 
stiea  being  tried.  For  the  same  reason,  pleas 
and  evidence  as  to  a  former  acqaittal  of  the 
charge  of  forgery  were  properly  rejected. 

[Eid.  Note.— For  other  eases,  see  Criminal 
Law,  Dec  Dig.  |  814.*] 

2.  CanfiNAL  Law  (|  1124*)— Rxvnw— -Biu.  of 

EZCEPTIONB— MaTTKBS  TO  BK  IHGLITOBD  ZH. 

Eividence  dehors  the  record  in  support  of  a 
motion  for  new  trial  should  be  Incorporated  in 
the  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ft  2946-2948;  Dee.  .Dig.  1 
1124.*] 

3.  CaiHiif  Ai,  Law  (|  1169*)— Wan  or  Baaoa— 

Habulesb  Ebbob— Aduission  of  Evtdbnoe. 
Where  a  written  instrument  Is  admitted  in 
evidence,  testimony  as  to  Its  then  and  its  former 
condition  may  not  be  reversible  error. 

[Ed.  Note.— For  other  caaas,  set  Criminal 
Law,  Dec.  Dig.  |  1169.*] 

4.  '  Cbiuinax  Law  (i  432*)— Wbitteh  Inbibv- 

HBNT— ADUISSIBILXTT. 

When  a  written  instrument  is  relevant  evi- 
dence, the  name  which  it  is  called  is  imma- 
terial. 

[Ed.  Note.— For  otber  eases,  see  Criminal 
Law,  Dec.  Dig.  S  432.*] 

5.  WlTNESSBS  (I  286*)  —  RSDZBECT  EXAUXNA- 

TION. 

Testimony  given  on  redirect  examination  is 
not  necessarily  subject  to  the  rule  governing  ev- 
idence in  rebuttal. 

[Ejd.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  S  280.*] 
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Q.  OtmiNAL  Law  a  1166%*)— Habmlebs  ISb- 

BOB^RjOfABK  or  COUBT. 

The  action  of  the  court  In  saying  to  coonael 
during  the  argument  that  a  paper  in  evidence  Is 
not  a  lent  note,  but  an  evidence  of  a  purchase, 
and  that  counsel  mast  not  read  a  part  of  the  in- 
strument, and  make  argument  on  it,  without 
reading  all  of  it,  is  not  reversible  error. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  1166%.*] 

7.  Criuinal  Law  (§  1159*)— Rb view— Con- 
viction SUPPOBTED  BY  EVIDESCE. 

Where  there  Is  evidence  to  sustain  a  secMid 
verdict  of  gnfltr,  and  no  errors  appear  in  the 
record,  the  judgment  will  be  affirmed. 

(Bd.  Note.— For  other  cases,  see  Criminal 
Lm,  Cent.  Dig.  |  S061;  Dec.  Dig.  |  1]£0.*] 

(SyUabna      the  Court) 

8.  Cbihinai.  Law  (|  844*)— Tbxai>— Iitotbuo- 
TI0N9— AasianusNT  Em  mabse. 

An  assignment  en  maase,  on  a  refusal  to 
give  instructions  containing  separate  proposi- 
tions, cannot  be  considered  further  than  to  ascer> 
tain  if  any  one  of  the  instmctions  was  prop- 
eriy  rejected. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I>aw,  Cent.  Dig.  S  2025;  Dec  Dig.  {  844.*] 

Error  to  Circuit  Court,  Jackson  County; 
J.  E.  Wolfe,  Jndge. 

WlUlam  T^falr  was  convicted  of  uttering 
a  forged  Iiutnimait,  and  he  brlxigs  error. 
Afflmaed. 

W.  E.  B.  Smltb,  for  plaintiff  In  error. 
Park  Trammel],  Atlj.  Oen..  for  the  State. 

WHITFIELD,  0.  X  Plaintiff  In  error  has 
for  the  second  time  been  convicted  In  the 
drcnlt  court  for  Jackson  county  of  uttering 
a  forged  Instrument  The  former  conviction 
was  reversed.  Telfair  t.  State,  66  Fla.  104, 
47  South.  868. 

On  this  writ  of  error  the  oTerrnllng  vf  the 
motion  tor  new  trial  Is  the  only  error  as- 
signed. 

The  ground  of  the  motion  for  new  trial, 
that  the  court  erred  In  refuiring  to  give  14 
different  requested  Instructions  containing 
separate  propositions.  Is  treated  as  an  as- 
signment en  masse,  and  cannot  be  considered 
here,  further  than  to  ascertain  If  any  one  of 
ihe  refused  Instructions  was  properly  reject- 
ed. Kirby  r.  State,  44  Fla.  81.  82  South. 
836. 

One  of  the  refused  InstructlmiB  was:  "If 
you  believe  from  the  evldmce  that  the  de- 
fendant himself  forged  the  Instniment  in 
question,  no  matter  how  guilty  the  evidence 
shows  him  to  be  of  uttering  It,  yon  must 
f  nd  him  not  guilty."  This  Instruction  was 
l.roperly  refused,  because  the  charge  against 
the  defendant  was  uttering  a  forged  instru- 
ment, and  whether  lie  was  guilty  of  the.  for- 
gery was  not  with  the  Issne  being  tried. 

For  the  same  reason,  there  was  no  error 
in  rejecting  pleas  and  evidence  as  to  a  for- 
mer acquittal  of  a  charge  of  forgery. 

The  ground  of  the  motion  for  new  trial, 
that  one  of  the  Jurors  was  asleep  while  a 
portion  of  the  charge  was  being  given,  cannot 
be  considered  here,  as  the  afSdavlts  relating 


to  this  ground  appear  in  tiie  transcript  out- 
side of  the  bill  of  exceptions.  iBvldence  de- 
hors the  record  in  sopport  ot  a  motion  for 
new  trial  should  he  incorporated  in  a  Ull 
of  exceptions. 

A  witness  testified  as  to  the  difference  be- 
tween the  alleged  toiled  instmm^t  when  it 
vras  issued  and  when  offered  in  evidence  be- 
fore the  instrument  was  filed.  As  the  In- 
strument was  filed  In  evidence,  there  was 
nonreversible  error  In  rec^ving  the  testimuiy 
as  to  Its  former  and  then  condition. 

Another  paper,  called  by  different  names, 
Introduced  to  show  the  obligation  for  which 
the  forged  Instrument  was  given,  was  not 
Impn^iOTly  admitted  in  evidence.  Its  con- 
tents showed  its  relevancy,  and  the  name  by 
which  it  was  called  vraa  ImmaterlaL 
.  Testimony  given  on  redirect  examination 
Is  not  necessarily  snbject  to  the  mle  govern- 
ing evidence  In  rebuttal,  and  hi  this  ease  evi- 
dence given  on  redirect  was  not  Improperly 
received. 

The  action  of  the  court  In  saying  to  coun- 
sel for  the  defendant  that  an  Instrument  In 
evidence  was  not  a  rent  note,  but  an  evidence 
of  a  purchase,  and  that  counsel  must  not 
read  a  part  of  the  Instrument,  and  make  an 
argument  on  It,  without  reading  all  of  it 
was  not  an  abuse  of  discretion,  calling  for  a 
reversal  of  this  Judgment 

There  18  evidence  to  sustain  this,  the  sec- 
ond, verdict  of  guilty  on  the  charge  here 
made,  and  the  record  does  not  disclose  er- 
rors for  which  the  Ju^ment  shonid  be  dis- 
turbed. 

Let  the  Judgment  be  afflrmed 

SHACKLEFORD  and  COGKRELL,  JJ., 
concur. 

TATLOB.  HOOKER,  and  PARKHILL,  JJ.. 
concur  In  the  opinion. 


BOARD  or  PUBLIC  INSTRUCTION  OF 
POLK  COUNTY  v.  BOARD  OF  OOM'RS 
OF  POLK  COUNTY. 

(Supreme  Court  of  Florida,  Division  A.  Oct  20, 
19(W0 

JL  OoNsnTUTiORAZi  Law  ({  24*)  —  Iicplieu 
■  Ambndhent  or  Oonstitutior. 

A  OuiBtitation  may  be  amended  by  impli- 
cation in  the  adoption  of  amendments  that  by 
fair  intendment  and  meaning  and  in  effect  Sfr 
complish  such  a  result 

[Ed.  Note.— For  other  case,  see  GonstltntioD- 
al  law.  Cent  Dig.  |  22;  Dec.  Dig.  I  24.*] 
2.  CoNSTmrtioNA^  Law  (|  24*)-<Rxfcohak> 

OT  BbTWEEIT  AHBHOiaEHT  AND  OBIOirTAL  — 

IlfFLIED  RXPBAL. 

Where  there  is  a  repugnancy  between  a 
constitutional  amendment  and  some  provision  in 
the  original,  which  cannot  be  so  construed  as  to 
have  tbem  both  stand  and  leave  to  each  a  legiti- 
mate office  to  perform,  the  original  must  be 
deemed  to  have  been  repealed  by  the  amendment 

\VA.  Note.~For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  {  22;  Dec.  Dig.  |  24.*] 
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3.  CONsnnmonjl.  Iaw  (|  24*)  —  "Akbhd- 

XENT"  —  BBPUenANCT  URWKBN  AlCBND- 
VENT  AITD  OSIOIirAZ.— lUPLIED  RkPSAL. 

An  "funwdment^  of  a  Constitutioti  repeals 
or  ebansM  wme  prarUw  In,  or  adds  some- 
thing to»  the  inatniment  amended.  Where  an 
amendment  la  the  last  expreBsion  of  the  will  and 
intent  of  the  lawmaking  power,  duly  exercised, 
such  amendment  ii  controlling,  and  prior  pro- 
Tisions,  inconristent  with  or  repugnant  to  the 
amendment,  are  modified  or  superseded  to  the 
extent  of  the  inconslBtency  or  repugnancy* 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al I«w,  Cent.  Dig.  i  2!;  Dec.  Dig.  |  24.* 

For  other  definitions,  see  Words  and  Phnsei, 
Tol.  1.  pp.  368-^0;  Tol.  8.  pp.  757S,  7Q74.] 

4.  CoHBTrninOHAL  Lik.w  (f  24*)— Repdon Alt- 
er BErWKKN  AlCEITDlIKira  AKD  ObIQIHAI^ 

Implied  Bxpcaz.. 

While  implied  repeals  or  amendments  of 
Constttntions  or  laws  are  not  favored,  3ret  the 

ftrimar?  consideration  is  to  give  effect  to  the 
awful  Intent  of  the  lawmaking  power  as  duly 
oxprened,  and  this  sboald  be  done,  even  if  It  re- 
sults in  a  repeal  or  modification  of  older  incon- 
sistent or  repugnant  provisions. 

[Ed.  Xote.— For  other  cases,  see  Oonstltntlon- 
ml  Law,  Cent.  Dig.  |  22;  Dea  Dig.  |  24.*] 

B.  CoRBTiTCTioNAi.  Law  ({  24*)— Repuoitan* 
or  Between  Amenduent  and  Obioival— 
Implied  Repeal. 

Where  an  amendment  contains  no  express 
repeal  or  modification  of  existing  prOTisions  of 
law,  the  old  and  the  new  provisions  should  stand 
and  operate  together.  If  ft  can  be  done  without 
contraTening  the  intent  of  the  lawmaking  power 
as  duly  end  fairly  expressed  in  the  later  provi- 
sion :  Dut.  to  the  extent  that  a  fair  construction 
or  interpretation  of  the  new  provision  dlsclonea 
inconsistency  with  or  repugnancy  to  an  older 
provldon,  the  later  provision  controls  to  ef- 
fectuate the  lawmaking  intent. 

[Ed.  Note.— For  other  cases,  see  Constltntlon- 
al  Law,  Cent.  Dig.  1  22;  Dec.  Dig.  |  24.*] 

6.  GonSTITUTIONAL  LAW  (g  16*)— OOKSTBUO- 

tion  —  clbcuubtaitces  ot  adoption  of 

Amendment. 

In  construing  an  amendment  to  the  state 
Constltntlon,  it  is  proper  to  consider  the  cir- 
cumstances which  led  to  the  adoption  of  the 
amendment  and  the  purpose  deBigoed  to  be  ac- 
complished. • 

fRd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  1%  13.  16;  Dec  Dig.  I 
16.*] 

7.  FiiTEB  (I  1*)— School  Fuwds— Constitu- 
tional Pbovisions— Implied  Repeal. 

The  prorlsion  of  section  9  of  article  12  of 
the  Oonsatutlon,  that  "the  net  proceeds  of  all 
fines  collected  under  the  penal  laws  of  the  state 
within  the  county"  shall  be  a  part  of  the  county 
M-hooI  fund,  to  "be  disbursed  by  the  county 
board  of  public  Instruction  solely  for  the  main- 
tenance and  support  of  public  free  schools."  is 
repealed  by  the  amendment  to  section  9  of  ar- 
ticle 16  of  the  Constitution,  adopted  in  1894. 
requiring  the  counties  to  pay  the  legal  costs  and 
expenses  of  criminal  prosecutions,  and  provid- 
ing that  "all  fines  and  forfeitures  collected  under 
the  penal  laws  of  the  state  shall  be  paid  into 
the  county  treasuries  of  the  respective  counties 
ns  a  general  county  fttnd  to  be  applied  to  such 
legal  costs  and  expenses." 

fEd.  Note.— For  other  cases,  see  Fines,  Dec. 
Dig.  I  1.*] 

(Syllabna  by  the  Court.) 

Appeal  from  Circuit  Court,  Polt  County; 
J.  B.  Wall,  Judge. 

Bill  by  the  Board  of  Public  Instroctlon  of 
Polk  Cotmtr  against  the  Board  of  County 


GommlsaloDeni  of  Folk  County.  Decree  for 
defmdant,  and  complainant  appeals.  Af- 
firmed. 

H.  K.  OlUphant,  for  app^ant.  Wilson  A 
Swearingen,  for  appellee. 

WHITFIELD,  0.  J.  The  appellant  sought 
by  bill  In  equity  in  the  circuit  court  for 
Polk  county  to  In  effect  require  the  appellee 
county  commissioners  to  ascertain  and  pay 
Into  the  school  fund  of  Polk  county  the  net 
proceeds  of  all  fines  collected  under  the 
penal  laws  of  the  state  in  said  cotmty. 

A  demurrer  to  the  bill  of  complaint  was 
sustained,  and  the  bill  dismissed.  On  ap- 
peal It  is  contended  that  the  proTision  of 
section  9  of  article  12  of  the  Constltutton, 
that  "the  net  proceeds  of  all  fines  collect- 
ed under  the  penal  laws  of  the  state  within 
the  county"  shall  be  a  part  of  the  county 
school  fund,  to  "be  disbursed  by  the  comity 
board  of  public  Instruction  solely  for  the 
maintenance  and  support  of  public  free 
schools,"  Is  not  affected  by  the  amendment 
to  section  9  of  article  16  of  the  Constitu- 
tion, adopted  in  1894,  requiring  the  counties 
to  pay  the  legal  costs  and  expenses  of  crimi- 
nal prosecutions,  and  providing  that  "all 
fines  and  forfeitures  collected  under  the 
penal  laws  of  the  state  shall  be  paid  Into 
the  county  treasuries  of  the  respective  coun- 
ties as  a  general  county  fund  to  be  applied 
to  such  legal  costs  and  expenses." 

The  amendment  to  section  9  of  article  16 
of  the  Constitution  does  not  in  t^ms  pur- 
port to  amend  any  other  section  or  provi- 
sion of  the  organic  law;  but  a  Constitu- 
tion may  be  amended  by  Implication  In  the 
adoption  of  amendments  that  by  fair  Intend- 
ment and  meaning  and  In  ^ect  accomplish 
such  a  result 

"Where  there  Is  a  repugnancy  between 
a  constitutional  amendment  and  some  pro- 
vision In  the  original,  which  cannot  be  so 
construed  as  to  have  them  both  stand  and 
leave  to  each  a  legitimate  office  to  perform, 
the  original  must  be  deemed  to  have  been 
repealed  by  the  amendment."  People  ex 
rel.  Killeen  v.  Angel,  109  N.  Y.  664,  17  N. 
E.  413;  Popfinger  t.  Yutte,  102  N.  Y.  38,  6 
N.  E.  259 ;  State  v.  Cox,  8  Ark.  {3  Eng.)  436. 

An  amendment  of  a  Constitution  repeals 
or  changes  some  provision  In,  or  adds  some- 
thing to,  the  Instrument  amended.  Where 
an  amendment  Is  the  last  expression  of  the 
will  and  Intent  of  the  lawmaking  power, 
duly  exercised,  such  amendment  is  control- 
ling, and  prior  provisions.  Inconsistent  with 
or  repugnant  to  the  amendment,  are  mocllfl 
ed  or  superseded,  to  the  extent  of  the  Incon- 
sistency or  repugnancy.  While  Implied  re- 
peals or  amendments  of  Constitutions  or 
laws  are  not  favored,  yet  the  primary  con- 
sideration is  to  give  effect  to  the  Intent  of 
the  lawmaking  power,  ns  duly  expressed; 
and  this  should  be  done,  even  If  it  results 
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in a  repeal  or  modification  of  older  incon- 
sistent or  rnnisnant  i^Tlsloiis.  Wbere  an 
amendmoit  contains  no  express  repeal  or 
modiflcatiOD  of  eilstlng  pnrrlslons,  tbe  old 
and  the  new  prorlslona  should  stand  and 
opentA  together,  if  It  can  be  done  without 
contrarenlng  the  Intent  of  the  lawmaking 
power,  as  dnly  and  fairly  expressed  in  tbe 
later  piOTishm;'  but,  to  the  extent  that  a 
fiilr  cimstructlon  or  Interpretation  of  the 
new  proTlslon  dlsdoses  Inconrietency  with 
or  repugnancy  to  an  older  provision,  tbe 
later  jworlslon  controls,  to  effectnate  tlie 
lawmaking  intent  In  giving  effect  to  the 
plain  terms  of  the  amendment  to  section  9 
of  article  16  of  tbe  Constltatlon,  requiring 
all  fines  collected  to  be  applied  to  the  pay^ 
ment  of  the  legal  costs  and  expenses  of 
criminal  prosecntlons,  the  inevitable  result 
Is  to  supersede  or  repeal  tliat  protlon  of 
secticm  9  of  article  12  wbidi  makes  the  net 
proceeds  of  fines  collected  a  part  of  the 
county  echoed  fund;  and,  In  view  of  the  ob- 
Jectl<m  designed  to  be  acomipllshed  and  the 
terms  used,  this  must  be  held  to  have  been 
the  Intent  of  tbe  lawmaking  power  In  pro- 
posing and  adopting  the  amendmrat 

In  construing  an  amendment  to  the  state 
Constitution,  it  Is  proper  to  confer  tbe  dr^ 
cumstances  which  led  to  the  adoption  of  tbe 
amendmrat  and  the  purpose  designed  to  be 
accomplished.  State  ex  rel.  Attorn^  Qtsn- 
eral  v.  Bryan,  50  Fla.  283,  89  South.  829; 
1  Ckwl^  on  Const  Llm.  (7th  Ed.)  100. 

In  amending  section  9  of  article  10  of  tbe 
OonsUtutton,  the  purpose  designed  was  to 
transfer  from  the  state  to  the  counties  the 
legal  costs  and  expenses  of  criminal  prose- 
cutions^ in  ordor  that  such  expraditures 
may  be  more  carefully  gaarded  by  coun- 
ty officials,  upon  whom  a  direct  and  Im- 
mediate responsibility  In  such  matters  was 
cast  As  an  incident  to  this  charge,  and  for 
the  purpose  of  aiding  tiie  counties  in  tbe 
burden  put  upon  them,  it  was  expressly 
provided  that  all  fines  and  forfeitures  col- 
lected under  the  penal  laws  of  tfw  state 
shall  be  paid  Into  the  county  treasuries  of 
the  respective  counties,  as  a  general  county 
fund  to  be  applied  to  such  legal  costs  and 
expenses. 

The  proTlslon  requiring  all  fines  collected 
to  be  paid  Into  the  general  county  fund,  to 
be  applied  to  the  payment  of  the  legal  costs 
and  expenses  of  criminal  prosecutions  In 
tbe  county.  Is  wholly  inconsistent  with  the 
original  provision  In  section  9.  of  article  12 
that  the  net  fines  should  be  used  for  school 
purposes. 

Tbe  amendment  should  be  given  the  effect 
required  by  a  fair  Interpretation  of  Its  plain 
terms,  to  accomplish  the  evident  design  to 
aid  the  counties  In  tbe  burden  put  upon 
them,  and  sucb  effect  necessarily  Is  a  repeal 
by  Implication  of  the  former  provision  con- 
tained In  section  9  of  article  12.  If  all  fines 


collected  In  the  county  are  to  be  '■applied" 
to  the  payment  of  the  legal  costs  and  ex- 
penses,  Including  the  fees  of  officers,  in 
criminal  prosecutions  in  the  county,  there 
would  not  In  contemplation  or  in  fact  be 
any'  "net  proceeds"  to  be  used  for  achotjl 
purposes.  Tbe  fact  that  the  L^lslatnre 
may  provide  other  sources  of  reraiue  for 
paying  the  costs  of  criminal  prosecutions, 
and  that  a  surplus  may  exist  in  the  funds 
provided  from  all  sources  tm  the  payment 
ot  the  costs  of  eilminal  prosecutions,  does 
not  affect  the  amendmmt  to  flie  Gonstltn- 
tion.  The  purpose,  the  plain  terms,  and  the 
1^1  effect  of  Hie  amendment  to  section  9 
of  article  IS,  requiring  all  fines  c<dlected  te 
be  applied  to  crimhial  prosecutions,  neces- 
sarily repeal  by  implication  the  provision  of 
section  9  of  article  12,  providing  that  "the 
net  proceeds  of  all  fines"  shall  be  used  solely 
for  school  purposes. 
Tlie  decree  la  affirmed. 

8HACKLEF0RD  and  C(X3KBEtXv  JJ., 
concur. 

TATLOR.  HOCKER,  and  PABKHILL,  J  J., 
concur  in  the  opinion. 


PHCENIX  INS.  CO.  OP  BROOKLYN.  N.  T., 

V.  BRYAN  et  al. 
(Supreme  Court  of  Florida,  Division  A.  Oct. 
26,  1900.    Headnotea  Filed  Nov.  29,  1900.) 

1.  Appeal  ano  Ebbob  (i  1078*)— Gbocnds  of 
UonoN  roB  New  Tbzai,  Not  Aboued— Er- 

TECT. 

In  passing  upon  an  assignment  based  apon 
the  overruling  of  tbe  motion  for  a  new  trial, 
an  appellate  court  will  consider  only  such 
Krounds  thereof  as  are  argued,  treating  the  other 
grounds  as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4256-4261;  Dec.  Dig.  i 
1078>] 

2.  Afpkai.  ANn  Bbbob  ^  107S*>~ABacHEirr 
IN  SnppoBT  or  Ebsob  assioned. 

It  Is  not  sufficient  merely  to  repeat  the 
error  assigned,  and  state  that  In  the  opinion  of 
counsel  the  action  or  ruling  of  tbe  court  com- 
plained of  coustitutes  error,  or  that  an  inspec- 
tion of  the  record  upon  the  point  in  Questiw 
will  show  that  error  was  committed.  Unless 
the  error  complained  of  Is  so  glaring  or  patent 
that  no  argument  is  needed  to  demonstrate  it, 
counsel  must  call  the  attention  of  the  court  to 
the  specific  potuts  upon  which  he  relies  to  show 
error;  otherwise,  the  court  will  feel  warranted 
in  treating  such  assignment  as  abandoned. 

[EA.  Note.— For  other  cases,  -see  Appeal  and 
Error,  Cent.  Dig.  {8  4256-4261;  Dec  Dig.  | 
1078.*] 

3.  Appeal  and  Ebbob  {|  1005*)— Review— 
Questions  of  Fact— Vbbdict  Appboved  bt 
Tbial  Coubt. 

In  an  action  upon  a  fire  insurance  iv>licr, 
wherein  two  principal  poluts  n^n  which  the 
defendant  company  seeks  to  avoid  Its  liability 
and  justify  its  refusal  to  pay  the  amount  of  iu- 
Burance  are  fl)  that  Kasollne  was  kent  and  iisci 
on  the  premises,  contrary  to  one  of  the  provi- 
sions of  the  policy,  and  (2)  Uiat  the  plafniiffs 
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pennitted  tlw  buUdlnf  to  b«  used  for  the  pur- 
pose of  carrying  oq  toe  business  of  a  pressinx 
club  and  pool  room,  which  business  was  of 
"greater  haaaid  than  the  business  of  a  cold 
drink  and  fruit  store,  the  risk  assumed  bj  said 
IiolicT.  and  requiriag  the  payment  of  a  larger 
premltun,"  and  the  jury  found  adversely  to  such 
oonteotious,  and  the  trial  judge  concurred  in 
each  finding  by  refusing  to  disturb  the  verdict, 
and  the  appellate  court,  from  an  examination 
of  all  the  evidence  adduced  at  such  trial,  is  of 
the  opinion  that  as  reasonable  men  the  jury 
might  well  have  found  such  verdict  from  the 
evidence,  such  court  will  liliewise  refuse  to  dis- 
turb such  verdict,  or  to  reverse  the  judgment 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  386(>^6,  8frl&-3954; 
Dec.  Dig.  8  1005.*] 

(Syllabos  by  the  Court) 

E4rror  to  CHrcnit  Court,  Snwannee  County ; 
B.  H.  Palmer,  Judge. 

Action  by  W.  H.  Bryan  and  another  ogalnat 
the  Phoenix  Insurance  Company  of  Brooklyn, 
N.  Judgment  for  plalntlffa,  and  defend- 
aut  brings  error.  Affirmed. 

llees  &  Keea  and  J.  V.  Harr^,  for  plain- 
tiff la  error.  Haxdee  ft  Butler,  for  defend- 
ants in  error. 

SHACKLEFOBD,  J.  A  Judgment  is 
brought  here  for  review  which  the  plaintiCfa 
recovered  against  the  defendant  in  an  ac- 
tion at  law  upon  a  Are  Insurance  policy. 
The  declaration  substantlaHy  follows  the 
statutory  form  in  such  actions,  and  a  copy 
of  the  policy  is  attached  thereto.  Four  pleas 
were  filed,  as  were  also  replications  and  re- 
joinders; but,  as  no  assignment  Is  based 
upon  the  pleadings,  we  do  not  set  any  of 
them  forth.  Only  one  error  is  assigned,  the 
overruling  of  the  motion  for  a  new  trial, 
which  contains  12  grounds,  some  of  which 
are  exprewly  and  others  are  Impliedly  aban- 
doned, and  some  grounds  are  argued  togeth- 
er. As  we  have  repeatedly  held,  in  passing 
upon  an  assignment  based  upon  the  overrul- 
ing of  the  motion  for  a  new  trial,  we  will 
consider  only  such  grounds  thereof  as  are 
argued,  treating  the  other  grounds  as  aban- 
doned. See  Johnson  t.  State,  55  Fla.  41,  46 
South.  174,  and  Putnal  r.  State.  56  Fla.  86, 
47  South.  864.  We  have  likewise  rq>eatedly 
held  that  It  is  not  sufficient  merely  to  repeat 
the  error  assigned  and  state  that  In  opinion 
of  counsel  the  action  or  ruling  of  the  court 
complained  of  constitutes  error,  or  that  an 
inspection  of  the  record  upon .  the  point  in 
question  win  show  that  error  was  commit- 
ted. Unless  the  error  complained  of  is  so 
glaring  or  patent  that  no  argument  is  need- 
ed to  demonstrate  it,  counsel  must  call  the 
attention  of  the  court  to  the  specific  points 
upon  which  he  rdlea  to  show  error;  other- 
wise, the  court  will  feel  warranted  In  treat- 
ing such  assignment  as  abandoned.  See 
HoodlesB  T.  Jemigan,  46  Fla.  213,  35  South. 
ess,  and  prior  dedsiona  of  this  court  there- 
in cited.  A  number  of  subsequent  decisions 
to  the  same  effect  may  he  readily  found. 


This  reasoning  aisles  with  like  force  and 
effect  to  the  grounds  of  the  motion  for  a 
new  trial,  when  an  assignment  ot  error  la 
predicated  uptm  the  ruling  of  the  court  there- 
on. 

We  shall  not  treat  separately  or  in  detail 
the  grounds  at  the  motion  that  are  argued, 
but  shall  consider  what  we  derai  to  be  the 
vital  and  decislTe  points  presented. 

The  two  principal  points  upon  which  the 
defendant  se^  to  avoid  its  liability  and  to 
Justify  its  r^nsal  to  pay  the  amount  of  in- 
surance one  (ip  that  gasoline  was  kept  and 
used  on  the  premises,  omtrary  to  (me  of 
the  provisions  of  the  policy,  and  (2)  that  the 
plaintUb  permitted  the  building  to  be  used 
for  the  purpose  of  carrying  on  the  business 
of  ja  pressing  dhb  and  pool  room,  which  busi- 
ness was  of  "greater  faasard  than  the  busi- 
ness of  a  cold  drink  and  fruit  store,  the  risk 
assumed  by  said  policy,  and  requiring  the 
payment  of  a  larger  premium." 

The  policy  in  question  was  a  standard  pol- 
icy, and  contained  the  provisions  and  cove- 
nants found  in  such  policies,  whidi  are  so 
well  known  that  we  deem  it  unnecessary  to 
copy  the  provisions  upon  which  defendant 
relies.  No  contention  Is  made  by  the  i^aln- 
tiffs  that  the  defendant  jiracticed  any  fraud 
or  deception  upon  them  in  issuing  sudi  p>>l- 
icy,  or  that  imy  of  the  provisions  thereof  are 
unlawful.  We  are  warranted,  therefore.  In 
assuming  the  validity  and  legality  of  such 
provisions.  This  being  tme,  the  defendant 
was  entitled  to  base  its  defense  to  an  action 
up(m  su<:9i  poller  upon  the  fiillnre  of  the 
plaintifls  to  comply  with  any  of  the  provi-' 
slons  of  sudi  policy.  Bee  Southern  Home  In- 
surance Co.  V.  Putnal,  67  Fla.  — ^  49  South. 
922.  It  may  be  that  some  of  the  pleadings 
in  the  instant  case  are  defective  In  some  of 
the  respects  pointed  out  In  the  case  Just  cit- 
ed, and  in  Southern  Home  Insurance  Go.  v. 
Murphy,  67  Fla.  — ,  40  South.  6S7;  but,  as 
the  validity  of  such  pleadings  was  not  called 
in  questlcm,  th^  are  not  before  us  for  con- 
structlon.  We  idiall  copy  the  evidence  ad- 
duced upon  these  two  polntA> 

W.  K.  Collins,  a  witness  Introduced  on  be- 
half of  the  defendant,  testified  ss  follows: 
"I  know  Dr.  Bryan  and  Mr.  Sealey.  I  was 
occupying  the  buUdiug  belonging  to^them  at 
the  time  of  the  fire.  I  was  «mducting  the 
business  of  cold  drink  and  fruit  stand.  There 
was  no  other  kind  of  business  besides  that 
operated  by  me  in  that  building.  There  were 
pool  tables  in  the  building.  No  one  bad 
charge  of  them.  They  were  not  used  at  all. 
The  boys  used  them  a  little  bit  In  the  day- 
time; roll  the  balls  about  on  them.  There  was 
a  boy  who  conducted  some  other  business  in 
the  building.  He  pressed  a  few  clothes  in 
there.  I  ^Ink  there  was  gasoline  kept  in  the 
building.  There  was  gasoline  kept  in  the 
building.  I  could  not  say  what  quanti^.  He 
kept  a  little  there  for  the  purpose  of  clean- 
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lug  dottea.  He  used  It  as  a  proparatlffii 
for  cleaning  clotbes.  I  don't  know  wbat  all 
be  had  In  tiie  preparation  for  deanlng  clothes. 
I  do  not  know  whether  he  had  as  much  as 
one-half  gallon  ot  gasoline  In  there  at  a  time 
or  not  I  do  not  know  how  moch  be  bad  in 
there.  I  do  not  know  whether  be  had  as 
mnch  as  a  gallon  tbere  <a  not  I  did  not  car- 
ry gasoline  In  there  n^self .  He  had  gasidlne 
In  a  gallon  oil  can  he  used  a  part  of  the 
time.  I  do  not  ronemher  bis  getting  gasoline 
bnt  twice.  He  nsed  it  for  the  purpose  of 
cleaning  diothes.  He  used  a  i»reparation  of 
gasoline  and  kerosene  and  something  else  for 
the  purpose  ot  taking  dirt  out  of  the  dothee. 
I  suppose  he  kept  it  there  all  the  time  as  a 
preparation  for  doming.  Ji  was  tbere  In  the 
building  all  the  time.  He  did  not  bum  gaso- 
line th«%  at  all.  To  beat  the  Inms  or  any- 
thing ot  the  kind  th^  nsed  wood  alcohol  on 
Dr.  Bryan's  stove.  Tes;  used  wood  alcohol. 
Hie  fellow  I  was  speaking  about  being  In  the 
building  with  me  having  the  pressing  dob 
was  the  one  that  done  the  pressing,  a  darkey 
by  the  name  ot  Arthur  HlCks.  He  done  the 
pressing  for  blmsdtL  He  was  running  the 
pressing  dub  himself.  He  attoided  to  Dr. 
Biyan's  horse  tot  fabn.  Dr.  Bryan  was  fre- 
quently In  the  building  hlmsdf.  I  suppose 
be  knew  what  was  going  on  bi  the  building; 
He  was  there  nearly  every  di^.  I  paid  the 
*ent  for  the  building  to  Dr.  Bryan. 

Cross-examlnatltm:  "Yes;  I  only  knew  of 
.wlce  that  the  darkey  bought  gasoline. '  I 
rappose  that  was  used  In  the  general  mixture 
le  had.  No,  sir;  I  do  not  know  that  It 
rent  Into  the  general  mlztare.  but  X  sup- 
pose Oiat  was  what  he  used  it  In.  No  gaB<^ 
line  was  sold  there  In  the  store.  Gasoline 
was  kept  tor  no  other  purpose,  except  for 
the  pr^aratlon  I  have  spoken  about  I  do 
not  think  he  had  more  than  a  quart  or  two, 
because  he  always  mixed  In  quart  bottle. 
There  wm  several  artldee  In  this  mixture. 
E  do  not  know  wbat  all  they  were.  So  far 
IS  I  know  there  was  no  gasoline,  except  wbat 
was  In  that  bottle^  I  do  not  know  whether 
they  mixed  ammonia  and  alcohd  In  that 
bottle  ot  not  I  do  not  know  what  was  In  It 
The  darkey  bad  been  gone  dght  or  ten  days 
when  the  Are  occurred.  He  bad  been  sick. 
And  had  bem  down  tor  a  month.  After  he 
^t  up,  he-  was  round  the  Park  there  for 
quite  a  while.  He  was  back  there  to  the 
place  in  the  room  where  he  st^ed  only  about 
t  couple  of  wedEs  after  be  got  up  troax  bis 
spell  of  sldcness.  He  was  back  there  a  couple 
of  times.  I  do  not  know  how  many  times. 
He  had  been  round  there  several  days  aft- 
er he  got  up  from  his  bed  of  sickness,  because 
he  went  away  and  had  been  in  Tallahassee 
some  four  or  five  days  before  the  fire  occur- 
red." 

Bedirect:  "The  gasoline  they  used  th^ 
they  used  entirely  for  the  pressing  dub.  I 
did  not  use  any  in  my  business.  I  do  not 
know  whether  tbere  was  any  gasoline  In  the 
building  at  the  time  of  fire  or  not  I  knew 


that,  bade  btfore  the  lire  ft  month  or  two 
weeks,  three  or  four  weeks,  gasoline  was  nsed 
there,  and  from  then  on  back  tar  quite  a 
while  tbiesee  had  been  gasdlne  la  the  bond- 
ing. There  were  two  pool  tables  thne.  Tes; 
I  had  cues  and  balls,  etc.  There  was  no 
durge  made  for  pool  playing  on  the  tables. 
Anybody  could  come  in  and  knock  them 
around.*' 

W.  H.  Bryan,  <me  of  the  platnttlbi,  bdng 
recalled  by  them  In  rebuttal,  testified  as  fol- 
lows: "I  do  not  know  what  the  preparation 
ecmslsted  of  now  that  was  used  for  the  pur- 
pose of  deaning  dotbes,  occaslmuUly,  on  two 
occasions,  I  have  seen  the  preparation  oxl  the 
boy's  table  there.  It  was  a  whitish  ^qiara- 
tioQ,  milky  preparation.'* 

This  Is  all  the  evidence  whidi  sheds  any 
light  upon  such  points.  The  Jury  found  ad- 
versely to  the  two  contentions  of  the  defend- 
ant and  the  trial  judge  concurred  In  such  find- 
ing by  refusing  to  disturb  the  verdict  We  are 
by  no  means  pr^red  to  say  that  as  rea- 
sonable men  the  Jury  could  not  have  found 
such  verdict  from  the  evidence.  See  Wil- 
son V.  Jemlgan,  67  Fia.  — ^  ^  South.  44^ 
We  do  not  Intoid  to  make  the  lmpresti<Hk 
that  we  are  Indlned  to  dlsai^rove  the  ver- 
dict On  the  contrary,  we  are  of  the  opinion 
that  the  Jury,  might  well  have  so  found. 

No  Instructions  were  requested  by  eltbv 
party.  Hie  dtfendant  ercepteA,  In  Its  motion 
for  a  new  trial,  to  certain  specified  portlons- 
of  the  gKieral  charge  given  by  the  court 
Subjecting  the  entire  charge  to  a  careful  ex- 
aminatltm,  we  are  not  prepared  to  dedare 
that  any  reversible  oror  has  been  made  to 
ai^»ear  In  the  portions  so  excepted  to.  Taken 
as  an  entirety,  the  law  applicable  to  the  Is- 
sues being  tried  would  seem  to  have  been 
pretty  fairly  stated.  We  see  no  useful  par- 
pose  to  be  accomplished  by  copying  the 
charge  In  this  (pinion,  or  by  discussing  the 
exertions  taken  thereto.  If  the  defendant 
desired  further  or  more  explldt  Instructions 
upon  any  point,  It  should  have  prepared  and 
presented  tbem  to  the  trial  Judge. 

We  have  examined  all  the  authorities  cited 
to  us  by  the  respective  connsd,  as  well  aa 
others.  As  Is  true  of  almost  every  point  of 
Insurance  law,  we  find  the  authorities  very 
dlvergoit  and  confllctlDg  as  to  the  ctinstruc- 
tlon  and  applicability  of  the  provision  In  in- 
surance polloies  concerning  tbe  keying  and 
using  of  gasoline  and  other  substances  of  like 
nature  upon  the  InsTired  premises. 

Upon  the  pleadings  and  the  evidence  In 
the  Instant  case,  we  do  not  see  wherein  a 
discussion  of  the  authorities  would  be  of  any 
benefit,  finding  no  reversible  error,  tbe 
Judgment  must  be  aflSrmed. 

WHITFIELD,  a  J.,  and  COCEREUi,  3^ 
concur, 

TATIX>B,  HOCKEB,  and  FABKHILL. 
concur  in  tbe  opinion. 
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LOUISVILLE  ft  N.  R.  CO.  t.  BERRT. 

(Supreme  Court  of  Florida,  IMvition  A.  Oct 
26,  1909.    Headnotea  Filed  Nov.  29,  1909.) 

1.  Cakbikbb  (f  249*)— Carbiaob  OV  PABSSn- 

OEBB— MlNIHUU  FaBE. 

Where  the  rezular  fare  chaned  by  a  rail* 
road  company  is  4  cents  per  miiei  and  a  pas- 
sen^r,  -wno  Boarded  one  of  the  traina  thereon, 
tendered  in  payment  of  his  passage  from  one  sta- 
tion to  another  on  such  road,  a  distance  of  126 
miles,  his  mileage  book,  containing  coupons  for 
325  miles,  and  5  cents  in  money,  such  company 
has  no  legal  right  to  demand  of  such  [>aBsenger 
5  cents  additional  fare,  under  the  rale,  adopted 
by  the  State  Railroad  Commisaion:  'ten  (10) 
cents  as  a  minimum  fare  may  be  collected  where 
the  regular  fare  woold  be  lees  than  that  •um." 

[Ed.  Note.— For  other  eases,  see  Carriers,  Dec 
Dig.  I  249.*] 

2.  Oabbiebs  ({  248*)  —  Abbitbart  Eifroici- 
HEKT  or  Reabohablx  RniJi— Liabilitt. 

Reasonable  conditions,  regulations,  or  rules 
may  be  enforced  by  a  nilroaa  company  in  each 
an  arbitrary  and  nnreasonable  manner  as  to 
make  sndt  company  liable  to  respond  in  an  ac- 
tion for  damages. 

[EM.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  i  904;  Dec  Dig.  f  24&.*1 

(Syllabus  by  the  Qmrt) 

Error  to  Circuit  Conrt,  Escambia  County ; 
J.  E.  Wolfe,  Judge. 

Action  by  W.  J.  Berry  against  the  Lonta- 
▼Ule  ft  NashTille  Railroad  Company.  Judg- 
ment for  plalDtlfr,  and  defendant  brings  error. 
Afflrmed. 

See,  also.  00  South.  414. 

Blonnt  ft  Bloont  ft  Carter,  for  plaintiff  In 
error.  Avery  ft  Avery,  for  defendant  In 
error. 


SHACKLEFORD,  J.  The  defendant  In 
error  brought  an  action  against  the  plaintiff 
In  error  to  recover  damages  for  his  alleged 
wrongful  expulsion  from  a  passenger  coach  on 
one  of  the  defendant's  trains,  and  recovered  a 
judgment  for  the  sum  of  $50,  which  the  de- 
fendant brings  here  for  review.  As  Is  admit- 
ted by  the  defendant  In  Its  brief,  all  the  ma- 
terial facts  in  the  case  are  practically  undis- 
puted. The  plaintiff  boarded  defendant's 
train  at  Cottondale,  onO  of  Its  stations,  dis- 
tant 126  miles  from  Pensacola,  and  tendered 
the  conductor  of  such  train,  in  payment  of 
bis  passage  from  Cottondale  to  Pensacola,  a 
mileage  book,  which  bad  been  duly  Issued  to 
plaintiff  by  defendant,  containing  only  125 
miles,  at  the  same  time  tendering  6  cents 
for  the  additional  mile  which  bis  mileage 
book  was  short  The  conductor  refused  to 
accept  such  mileage  book  an^  5  cents  for  such 
passage,  demanding  of  the  plaintiff  6  cents 
additional  fare.  The  plaintiff  refused  to 
comply  with  this  demand,  and  at  Aycock,  the 
next  station  beyond  Cottondale,  the  plaintiff 
was  ejected  from  such  train.  Several  errors 
are  assigned;  but,  as  the  defendant  admits 
In  Its  brief,  all  of  such  assignraents  "depCTd 


upon  the  question  as  to  whether  plaintiff  was 
lawfully  ejected  from  the  train." 

The  defendant.  In  support  of  Its  contention, 
relies  upon  the  contract  In  the  mileage  book, 
which  was  signed  by  the  plaintiff,  and  which 
contained  the  following  conditions: 

"(7)  NonmodlflcaUon  of  terms:  No  agent 
or  employe  of  any  line  has  power  to  alter, 
modify  or  waive  any  conditions  of  this  con- 
tract or  any  stipulations  printed  hereon." 

"(12)  From  this  ticket  one  coupon  shall  be 
detached  for  each  mile  or  fraction  of  a  mile 
traveled.  Four  (4)  coupons  will  be  detached 
for  distances  of  four  (4)  miles  or  less." 

"(14)  This  ticket  shall  only  be  available  for 
transportation  to  the  regular  schedule  stop- 
ping points  of  train  or  boat  upon  which  It 
is  presented. 

"In  consideration  of  the  reduced  rate  at 
which  ticket  is  sold,  I,  the  original  purchas- 
er, hereby  accept  and  agree  to  be  governed 
by  all  of  the  conditions  of  this  contract  and 
other  stipulations  printed  on  this  ticket,  and 
acknowledge  that  the  description  punched 
hereon  correctiy  Indicates  my  personal  ap- 
pearance according  to  the  terms  used." 

The  defendant  also  Introduced  and  read  In 
evidence  the  following  rule,  adopted  by  the 
Railroad  Commission  of  the  State  of  Flori- 
da, governing  transportation  of  passengers : 

"Ten  (10)  cents  as  a  minimum  fare  may  be 
collected  where  the  r^nlar  fare  would  be 
less  than  that  sum." 

It  seems  that  the  plaintiff  made  a  motion 
to  exclude  this  rule;  but  at  what  stage  of 
the  trial,  or  upon  what  grounds,  or  what  rul- 
ing was  made  thereon,  we  are  not  advised. 
The  trial  judge  made  a  certain  statement 
concerning  the  matter,  in  the  presence  of  the 
jury,  to  which,  defendant  noted  an  exception, 
and  which  constitutes  one  of  the  errors  as- 
signed. We  decline  to  set  out  the  language 
used,  for  the  reason  that,  even  though  techni- 
cal error  may  have  been  committed,  It  must 
be  held  to  be  harmless  error.  See  Cross  v. 
Aby,  55  Fla.  311,  45  South.  820,  and  authori- 
ties there  cited. 

The  jury  could  not  have  been  misled  by  the 
statement  made  by  the  trial  Judge,  or  the  de- 
fendant harmed,  since  the  peremptory  in- 
struction was  given  to  the  jury  to  find  a 
verdict  for  the  plaintiff.  It  is  true  that  the 
correctness  of  this  instruction  or  direction  Is 
challenged  by  the  defendant  In  an  assignment 
of  error ;  but  we  are  of  the  opinion  that  such 
assignment  has  not  been  sustained.  The  reg- 
ular fare  charged  upon  defendant's  road  is 
4  cents  per  mile. 

Conceding  that  plaintiff  was  bound  by  the 
conditions  of  the  contract  which  he  signed, 
and  the  .same  were  reasonable,  as  Is  also  the 
rule  of  the  Railroad  Commission,  copied 
above,  yet  It  does  not  follow  that  defendant 
has  the  right  to  enforce  such  conditions,  regu- 
lations, and  rules  In  an  arbitrary  and  unrea* 
sonable  manner.  There  is  a  clear  distinction 
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betwem  a  mlnimnm  fare  of  10  coita  and  tbe 
fare  demanded  in  this  case  for  the  extra  mile 
of  continuous  passage.  It  seems  to  us  that 
this  Is  too  obvious  for  discussion  or  com* 
ment.  See  28  Am.  &  ETng.  Ency.  of  Law  (2d 
Ed.)  174.  We  have  examined  all  the  authori- 
ties cited  to  us  by  defendant,  but  fail  to 
find  wherein  they  support  its  contentions. 

Finding  no  reversible  error,  tbe  judgment 
must  be  affirmed. 

WHITFIELD.  O.  J.,  and  GOCKBELL,  J., 

concur. 

TATLOB.  HOCKER,  and  PARKHILL.  JJ., 
concur  In  the  opinion. 


CLINTON  et  al.  v.  STATE. 

(Sapteme  Court  6t  Florida,  Division  A.  Nov. 
S,  1909.) 

1.  District   and   FaosEcuTina  Attobnets 
a  3*)— "Assistant  Solicitobs." 

Private  counsel,  who  elves  aid  In  the  dtob- 
ecntlon  of  a  case  as  tbe  solicitor  may  permit  or 
require,  are  not  "asalstant  solicitorB,''  within  tbe 
contemplation  of  Gen.  St.  1U06,  f  3880. 

[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attomeya,  Cent.  Dig.  H  10-17: 
Dec.  Dig.  I  3.*. 

For  other  deflnitiooa,  see  Words  and  Phrases, 
vol.  1,  p.  583.] 

2.  ABBON  (8  SI*)— EVIDENCK  OF  MOTIVE. 

Hostilities  between  the  families  of  the  per^ 
son  whose  dwelling  Is  burned  and  those  accused 
of  the  arson  are  admissible  as  tending  to  sbow 
motive. 

[Ed.  Note. — For  other  cases,  see  Arson,  Cent. 
Dig.  S  66 :  Dec.  Dig.  {  31.*] 

S.  WlTNESSEa  (1  337*)— IMPEACHMEMT. 

If  an  accused  voluntarily  becomes  a  wit- 
ness, his  general  reputation  for  truth  and  ve- 
racity may  be  impeached. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1113, 1129-1132 ;  Dec  Dig.  |  337.*] 

i.  Gbihinal  Law  (|  1137*)— Appeal— Ebbob 

Invited  bt  Appeixant. 

Where  a  state's  witness  testifies  in  chief 
only  to  reputation  for  truth  and  veracity,  the 
defense  cannot  complain  of  evidence  as  to  gen- 
eral bad  character,  elicited  only  la  the  cross- 
examination, 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  i  3009;  Dec.  Dig.  S  1137.*] 

5.  Criuinai.  Law  (J  696*)  —  Stbikino  Out 
Evidence— Impeaching  Testiuony. 

Evidence  impeaching  a  witness  will  not  be 
stricken,  because  its  probative  force  has  been 
weakened  on  cross-examination. 

[Ed.  Note.- For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  1639;  Dec.  Dig.  g  690.  •] 

6.  Sufficienct  op  Evidence. 

The  evidence  justified  the  verdict. 

(Syllabus  by  tbe  Court.) 

Error  to  Criminal  Court  of  Record,' Orange 
County;  I.  A.  Stewart,  Judge. 

Buck  Clinton  and  Edward  Clinton  were 
convicted  of  arson,  and  bring  wror.  Af- 
firmed. 


S.  X  Hilbum  and  L,  O.  Starbuck,  for 
plaintiff  In  error.  Park  Trammell,  Atty. 
Qen.,  for  tbe  Stata 

OOOEBELL,  J.  The  plaintiffs  in.  error 
were  convicted  of  arson,  and  were  sentenced 
to  the  state's  prison  for  the  terms  of  ten  aud 
two  years,  respectively.  This  Is  the  third 
time  this  case  liaa  been  before  this  court 
See  53  Fla.  08,  43  South.  S12,  and  60  Fla.  67, 
47  South.  389. 

The  first  two  assignments  are  upon  the 
failure  of  the  minutes  to  show  the  appoint- 
ment and  qualification  of  Attorneys  Perkius 
and  Landls  as  assistant  county  solicitors.  It 
does  not  appear  that  they  acted  as  such.  On 
the  contrary,  tbe  county  solicitor  was  at  all 
times  In  active  charge  of  the  case;  tbe  t^'O 
attorneys  rendering  only  such  aid  as  he 
might  permit  or  require.  The  statutory  office 
of  "assistant  solicitor,"  with  power  to  per- 
form the  duties  of  the  solicitor,  has  wholly 
different  duties  and  powers,  and  section  3S80, 
Gen.  St.  1906,  relied  on,  has  no  applicability. 

The  state  was  permitted  to  show  various 
acts  of  hostilities  exhibited  by  the  Clinton 
family  against  Goodrich,  the  owner  of  the 
dwelling  tbst  was  burned.  Without  aped^- 
Ing  them,  we  may  say  that  In  the  main  simi- 
lar objectiona  were  held  untenable  on  tbe 
former  hearing,  and  were  admissible  as  show- 
ing motive. 

Other  assignmentB  are  ujfoa  the  Impeach- 
ment of  the  defoidants,  who  voluntarily  be- 
came vltneBses  at  this  trlaL  It  la  argoed 
that  th^  did  not  imt  tbelr  charact»  In  erl- 
dence,  and  therefore  the  state  could  not  at- 
tach It,  That  weU-known  mle  has  been  whol- 
ly misunderstood  by  counsel.  The  state  did 
not  attack  their  general  diaractw;  bnt  their 
reputation  for  troth  and  vwaclty  was  made 
a  po8BU>Ie  Issue  when  tb^  took  tbe  stand 
as  witnesses.  This  distinction  was  dearly 
drawn  In  the  opinion  upon  the  first  appear- 
ance of  the  case  In  this  cour^  aud  the  state 
kept  clearly  within  tbe  rule.  Upon  cross-ex- 
amination of  one  of  the  impeaching  witness- 
es for  the  stat^  something  was  bronsbt  out 
that  looked  to  a  general  impeachment  of 
character ;  but  tbe  stata  was  not  responsible 
for  this  evidence.  One  Impeaching  witness, 
after  a  lengthy  cross-examination,  surmised 
that  something  other  than  the  genoal  repu- 
tatl(Hi  for  truth  and  veracIlT  of  tbe  defmd- 
ant  may  have  Influenced  his  opinion  that 
he  conld  not  be  believed  on  oath,  and  the  de- 
fense immediately  moved  to  strike  the  whole 
testimony.  The  answw  tended  to  shake  the 
weight  to  be  given  his  testimony,  and  token- 
ed the  way  for  farther  examination  alcmg 
the  same  line;  but  we  think  It  hardly  suffi- 
cient to  destroy  the  admlasIblUty  of  the  erl- 
dence. 

Several  exc^lons  are  reserved  to  the  ar> 

gument  of  counsel  for  the  state.   While  the 
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langnage  objected  to  la  forcefnl,  and  at 
times  borders  on  the  limits  of  pn^riet;*  we 
do  not  and  any  of  It  gotag  bo  beyond  as  to 
call  for  rerereal. 

After  bo  man7  verdlctB  of  Impartial  jnrlee, 
and  approval  by  dlffwent  trial  Judges,  It 
vonld  take  much  weaker  evidence  tiian  is 
disclosed  on  this  record  to  Jnstl^  us  In  re- 
versing upon  the  facts.  The  defendants  have 
had  every  safeguard  provided  by  tiie  law, 
they  have  been  fairly  convicted,  and  wo  dis- 
cover no  error  of  law. 

The  Jndgment  is  affirmed. 

WHITFIELD,  a  J.,  and  SHAGKLBFOIID, 
J.,  concur. 

TATLOR,  HOCKER.  and  PAREHILL,  JJ.. 
concur  In  tlie  opinion. 


BREWER  V.  EELUJH. 
(Supreme  Cknirt  of  Florida,  DIvislw  A.  Nov.  8, 

CouKTiES  a  51*)— Cousrr  Ck>iaas8ioHEBa— 

Chaiuiait. 

AssuminK,  lince  It  was  so  treated  by  the 
parties  and  th«  conrt  b«Iow,  that  the  position 
of  chairman  of  a  board  of  county  commissioners 
is  an  office  the  title  to  which  can  be  inquired 
into  and  determined  b7  quo  warraato  proceed- 
ings, nnder  section  769  or  the  General  Statutes 
of  1900,  a  board  of  coantj  commissioners  may 
elect  a  cbairmaD  at  any  regular  meeting.  How- 
ever questionable  as  a  matter  of  poflcy  such 
course  might  be,  the  members  of  such  a  board 
would  seem  to  have  the  legal  right  to  elect  a 
chairman  to  preside  over  their  meeting  as  often 
as  they  saw  fit  BO  to  do,  provided  soch  election 
is  held  at  a  legal  meeting. 

[Ed.  Note.— For  other  cases,  see  Ooonties. 
Cent.  Dig.  1  62;  Dec  Dig.  |  61.*] 

(Syllabus  by  the  Conrt) 

Error  to  Circuit  Court,  Dade  Ciounty;  M. 

S.  Jones,  Judge. 

Quo  warranto  by  Medford  R.  Kellum,  by  A 
E.  Heyser,  his  attorney,  by  leave  of  the  At- 
torney General,  against  Thomas  Brewer. 
Judgment  for  Kellnm,  and  Brewer  brings  er- 
ror. Reversed,  with  directions. 

T.  H.  Rand,  Jr.,  for  plaintiff  In  errw.  A. 
E:  Heyser,  for  defOndant  In  oror. 

SHACKLEFORD.  J.  Having  flrst  sought 
and  obtained  leave  bo  to  do^  Medford  R.  Kel- 
lnm, by  A.  E.  H^ser,  hia  attorn^,  flled  an 
Infimnatlon  in  the  nature  of  a  quo  warranto. 
In  tbe  name  of  the  state  ot  Florida  upon  the 
relati<m  of  the  Attorney  Goieral,  against 
Thomas  Brewer;  the  <AiJect  thereof  being  "to 
determine  the  invper  penon  to  exerdse  the 
duties  and  functloas  of  chairman  of  the 
board  of  county  commissioners  of  Dade  coun- 
ty, Fla."  It  Is  unnecessary  for  us  to  set 
forth  the  pleadings  and  proceedings  In  detail. 
It  is  snfflclent  to  state  that  It  is  alleged  In 
the  information  that  Medford  R.  Kellum  had 


been  dply  elected  chairman  of  such  board  of 
county  commissioners  at  a  regular  meeting 
thweof  on  the  6th  day  of  January,  1909,  and 
bad  continued  to  act  as  such  chairman  until 
the  early  part  of  July,  1909,  since  which  time 
Thomas  Brewer  had  t>een  acting  as  such 
chairman,  claiming  to  have  been  elected  to 
such  positimi  at  a  meeting  of  such  board  held 
on  or  about  the  Sth  day  of  July,  1909.  Vari- 
ous and  sundry  irregularities  are  alle^fGd 
in  connection  with  the  election  of  Thomas 
Brewer  as  such  chairman;  but.  In  view  of 
the  contention  made  here  and  of  the  conclu- 
sion which  we  have  reached,  We  need  not -set 
them  out  or  discuss  then.  A  rule  was  Issued 
against  Thomas  Brewer,  the  plaintiff  in  er- 
ror here,  by  whom  a  demurrer  was  filed,  and 
also  an  answer.  At  the  same  time  was  filed 
an  agreed  statement  of  facts,  consisting  of 
extracts  from  the  proceedings  of  dUferent 
meetings  of  such  board  of  county  commission- 
ers. The  cause  coming  on  to  be  heard,  the 
demurrer  was  j>verruled,  and  a  final  Judg- 
ment of  ouster  rendered  against  the  idalnQCF 
In  error  as  sndi  chairman.  This  Judgment 
Is  brought  here  tot  review. 

We  assume,  but  without  deciding,  since  it 
has  been  so  treated  by  the  respective  parties 
and  the  court  below,  that  the  position  of 
chairman  of  a  board  of  county  commissioners 
Is  an  office  the  title  to  which  can  be  inquir- 
ed into  and  determined  by  quo  warranto  pro- 
ceedings. It  is  admitted  by  the  respective 
parties  that  a  construction  of  section  769  of 
the  General  Statutes  of  Florida  of  1906  will 
decide  all  the  questions  preaented  on  this 
writ  of  error.  Only  the  first  paragraph  of 
such  sectlm  Is  involved,  tbe  same  reading  as 
follows : 

"Sec.  7G9.  (S7&)  Powers  and  Duties.— The 
board  of  county  commissioners  of  each  coun- 
ty shall  have  power,  at  any  l^al  meeting,  to 
elect  one  of  their  number  chairman,  and  to 
make  such  orders  concerning  the  care  of  and 
the  improvement;  of  the  con»rate  property 
'of  tbe  county  as  may  be  deemed  expedient, 
and  also."  Then  follow  other  powers  dde- 
gated  to  such  boards. 

The  problem  would  seem  to  be  of  easy  solu- 
tion. The  statute  does  not  provide  or  pre- 
scribe that  the  chairman  shall  be  elected  for 
any  qtedfled  time.  This  being  true,  it  would 
seem  to  follow  that  a  board  of  county  com- 
missioners could  elect  a  chairman  at  any  r^ 
niar  meeting.  In  other  words,  bowover  ques- 
tionable as  a  matter  of  policy  such  course 
might  be,  the  members  of  such  a  board  would 
seem  to  have  the  legal  right  to  elect  a  chair* 
man,  to  preside  over  their  meetings  as  often 
as  they  saw  fit  so  to  do,  provided  such  else* 
tlon  is  held  at  a  legal  meeting.  It  belnp 
made  to  appear  from  the  agreed  statement  o' 
facts  that  the  plaintiff  in  error  was  elected 
chairman  of  such  board  at  a  legal  meeting 
thereof,  it  necessarily  follows,  from  what  has 
been  said,  that  the  Judgment  must  be  revers- 
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ed ;  and  It  Is  so  ordered,  wlQi  directioiu  to 
discharge  the  rule.  The  costs  are  to  be  tax- 
ed against  Medford  R.  Eellum;  the  Attorney 
Oeneral,  In  granting  permission  to  Institute 
the  proceedings  In  the  name  of  the  state,  hav- 
ing expressly  stipulated  that  the  state  should 
not  be  liable  for  any  costs  In  any  event. 

WHITFIELD,  a  J.,  and  COOKBBII^  J., 

concur. 

TAYLOR.  HOOKER,  and  PARKHILL,  JJ., 
concur  In  the  opinion. 


JENKINS  T.  STATE. 
(Supreme  Court  of  Florida,  Division  B.  Oct 
18,  1909.    Headnotea  Filed  Not.  24,  1909.) 

1.  WlTHESBBS   (8  269*)-CH0SS-ExA1£INATI0K 

—Scope. 

Questions  on  the  croBs-examination  must 
be  connned  to  the  matters  elicited  on  the  direct, 
unless  to  test  memory,  credibility,  etc. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  949-954 ;  Dec.  Di^.  S  269*] 

2.  Cbimikai,  Law  (5  1170*)— Habmlebs  Bb- 

BOB— BXCLTJaiOK  OF  EVIDENCE. 

_  Error  iu  excluding  a  question  is  without 
injury,  where  the  question  la  afterwards  an- 
swered without  objections. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8148;  Dec  Dig.  |  1170.*] 

3.  OBmniAt  Law  (|  3S6*)— Dvidencb— Ma- 

TEBIAUTT. 

Where  it  is  sought  to  show  drunkenness  of 
the  defendant  in  excuse  for  crime,  questions  not 
limited  to  the  condition  of  the  defendant,  but 
tending  to  raise  the  immaterial  isaue  of  the 
use  of  intoxicating  liquor  by  "the  boys,"  are 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  761;  Dec  Dig.  §  355.*] 

4.  LABCEHT  (I  26*)— DePENSES— PAriNQ  FOB 
SlOLBN  PBOPEBTY. 

t^^ing  for  stolen  property  will  not  purge 
the  original  taking  of  its  felony,  or  constitute  a 
defense  to  a  prosecution  therefor;  and  hence 
evidence  of  that  fact  is  properly  excluded. 
^[Ed.  Note.— For  otlier  cases,  see  Larceny, 
Cent  Mg.  I  54;  Dec  Dig.  f  M.*] 

0.  Cbiuinai.  Law  (8  413*)— Evidence— Self- 

Sebvino  Acts. 

The  defeudant  cannot  show  self-serring 
acts  before  or  subsequent  to  the  crime,  for  this 
would  permit  him  to  make  evidence  for  himself. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  92S-03S;  Dec  Dig.  i  413.*] 
6.  WrrNESSES  (8S  262,  283*)— Cbiminal  Law 

8 1153*)  —  EZAUINATION    IN    REBUTIAL  — 
BPETiTioN- Right  to  Recall  Witness — 
Discretion  of  Coubt— Rxvibw. 

After  a '  witness  has  been  examined  In 
cbief,  and  is  recalled  In  rebuttal,  the  court  may 
properly  prevent  a  simple  repetition  of  his  testi- 
mony, A  party,  after  his  examination  of  a  wit- 
ness, and  after  closing  his  testimony,  has  no 
absolute  ilgbt  to  recall  this  witness  to  estab- 
lish matters  not  in  rebuttal.  Whether  this  rule 
ought  to  be  varied  is  a  question  for  the  trial 
court;  and  an  appellate  court,  if  it  interferes 
at  all,  will  only  do  so  where  it  sees  tbat  injus- 
tice has  been  done  through  this  action. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  797,  902 :  Dec.  Dig.  §8  262,  263;* 
Criminal^  Law,  Cent.  Dig.  S  3064;   Dec  Dig. 


7.  BUBGLABT  (j  3*)-BBEAKIW0  AND  BNTEB- 

INQ  Stobehouse— Intent. 

To  constitute  the  crime  of  breaking  and 
entenng  a  storehouse  with  intent  to  commit 
petit  larceny,  the  defendant  must  have  had  an 
intent  to  commit  the  misdemeanor  in  the  boose  - 
otherwise,  the  breaking  and  entering  would 
amount  to  a  trespass. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  89  24^-27;  Dec  Dig.  S3.*] 

8.  CauiiNAL  Law  (8  63*}— Defenses— Intox- 
ication—Bubolabt. 

Upon  the  trial  of  a  defendant  for  breaking 
and  entering  with  intent  to  commit  a  misde* 
meaner,  his  intoxication,  though  voluntary,  be- 
comes a  matter  for  consideratiou  by  the  jury, 
with  reference  to  the  ability  of  the  accuseid  to 
form  or  entertain  eodi  intent  If,  therefore,  the 
defendant  was  too  intoxicated  to  entertain  or 
form  this  essential  particular  intent,  such  In- 
tent could  not  exist,  and  the  crime  of  which  it 
is  a  necessary  element  could  not  be  committed 
by  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  67;  Dec  Dig.  |  63.*]' 

9.  BuBQUBT  (I  45*)— Questions  fob  Jubt— 
Intent. 

A  criminal  intent  is  not  necessarily  im- 
plied from  the  simple  fact  of  breaking  and  en- 
tering; but  the  question  as  to  whether  the  de- 
fendant was  capable  Of  the  criminal  Intent  is  a 
queetion  of  fact,  to  be  decided  by  Uie  July  from 
all  the  circamstauces  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Burglary. 
Cent  Dig.  I  110;  Dec.  Dig.  |  45.*] 

10.  Cbiuinal  Law  (8  H60*)—Review— Con- 
viction Appboved  by  Tbiai,  Judge. 

Upon  a  trial  for  breaking  and  entering  with 
intent  to  commit  a  misdemeanor,  the  verdict  of 
guilty  will  not  be  set  aside  upon  the  ground 
of  drunkenness  of  the  defendant,  where  the  evi- 
dence fails  short  of  showing  that  he  was  in* 
toxicated  at  or  immediately  before  he  broke  and 
entered  the  building  to  such  an  extent  that  he 
was  unable  to  form  or  entertain  the  intent  to 
commit  the  misdemeanor  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  8  3084;  I>ec  Dig.  8  lloa*] 

(Syllabus  bf  the  Courts 

Error  tor  Circuit  Goort,  Taylor  Conn^ ;  B. 
H.  Palmer,  Judge. 

Dave  Jenkins  was  convicted  of  breaking 
and  entering  a  storehouse  with  Intent  to  com- 
mit petit  larceny,  and  be  brings  error.  Af- 
firmed. 

L.  E.  Roberson,  for  plaintiff  In  error.  Park 
Trammell,  Atty.  God.,  for  the  Stated 

PARKHILL,  J.  The  plalntUF  la  error  was 
convicted  of  the  crime  of  breaking  and  en- 
tering a  storehouse  of  J.  N.  Goodman  with 
Intent  to  commit  the  misdemeanor  of  petit 
larceny. 

On  cross-examination  of  the  prosecntlng 
witness,  Goodman,  counsel  for  the  defendant 
asked  the  following  quratlon:  "Did  you  give 
the  boys  some  whisky  while  they  were  there 
that  morning?"  In  the  same  way,  the  dfr- 
fendant  asked  the  state's  witness,  Dick  York, 
the  following  question:  "Did  the  boys  drink 
anything  while  in  therer'  Objections  to 
these  questions  were  sustained,  and  these 
rulings  are  made  the  bash  of  t2ie  first  and 
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second  asalgnments  of  error.  There  was  no  i 
«rror  here.  The  first  question  was  not  In 
oroas  of  anything  brought  out  on  the  direct 
examination.  Even  If  the  second  question 
could  he  said  to  be  In  cross  of  the  direct  ex- 
amination of  the  witness,  it  was  fully  an- 
swered upon  cross-examination  of  this  wit- 
ness, when  he  was  recalled  by  the  state  in  re- 
buttal later  on.  Besides,  the  defendant  did 
not  make  the  materiality  of  these  questions 
to  appear;  and  If  they  were  Intended  to 
show  the  drunkenness  of  the  defendant  In  ex- 
case  for  the  crime,  the  inquiry  was  not  limit- 
ed to  the  condition  of  the  defendant,  but 
tended  to  raise  the  Immaterial  Issue  of  the 
use  of  Intoxicating  liquor  by  "the  boys." 

The  third,  fourth,  fifth,  sixth,  seventh,  and 
eighth  assignments  of  error  have  been  argued 
and  may  be  considered  together.  They  are 
Imsed  upon  the'  action  of  the  court  in  sus- 
taining objections  to  questions  that  sought  to 
«liclt  the  Information  that  the  defendant  sub- 
sequently went  to  Mr.  Goodman  and  made 
reparation  by  paying  for  the  property  taken. 
There  was  no  error  here.  Paying  for  stolen 
property  will  not  purge  the  original  taking  of 
Its  felony,  or  constitute  any  defense  to  a 
prosecution  therefor;  and  hence  evidence  of 
that  fact  is  properly^xoluded.  8  Eucy.  Ev. 
130;  Truslow  v.  State,  96  Tenn.  189,  31  S. 
W.  987.  See  Tbalbelm  State,  88  Fla.  169, 
20  South.  938. 

Ttiese  acts  of  the  defendant  constituted 
no  part  of  the  res  gestee  of  the  offense,  and 
the  state  had  introduced  no  testimony  bear- 
ing on  this  point.  The  defendant  cannot 
show  self-serving  acts  before  or  subsequent 
to  the  crime;  for  this  would  permit  him  to 
make  erldeuce  for  himself.  Clark's  Crim. 
Proc.  Sll;  Thomas  t.  State.  47  Fla.  99.  30 
South.  161 ;  Fields  t.  State,  46  Fla.  84,  85 
South.  185. 

After  the  defendant  had  closed  his  testi- 
mony. Dick  York  was  recalled  as  a  witness 
for  the  state,  and  was  asked  this  question: 
■"When  you  went  to  the  store,  as  you  came 
back  from  Lake  Bird,  and  after  the  defend- 
ant had  gone  Into  the  store  and  came  out. 
then  where  did  you  go?"  This  question  was 
objected  to  on  the  ground  that  It  was  not  In 
rebuttal  of  the  case  made  by  the  defendant 
This  objection  is  without  merit  In  Coker  v. 
Hayes,  16  Fla.  368,  this  court  said:  "After 
a  witness  has  been  examined  in  chief,  and 
*8  recalled  In  rebuttal,  the  court  may,  very 
properly,  prevent  a  simple  repetition  of  his 
testimony.  A  party,  after  his  examination  of 
a  witness,  and  after  closing  his  testimony, 
has  no  absolute  right  to  recall  this  witness 
to  establish  matters  not  In  rebuttal.  Wheth- 
«r  this  rule  ought  to  be  varied  Is  a  question 
for  the  circuit  court ;  and  an  appellate  court, 
if  it  Interferes  at  all,  should  only  do  so  where 
it  sees  that  injustice  has  been  done  through 
this  actioib" 

The  qae«tl<m  objected  to  here  did  not  relate 
in  any  way  to  the  testimony  elicited  from 


this  witness  upon  his  examination  In  diicf. 
It  seems  to  have  been  directed  to  a  rebuttal 
of  that  part  of  the  defendant's  case  that 
traced  his  movements  after  he  had  broken 
and  entered  the  store,  and  that  showed  his 
physical  and  mental  condition.  We  cannot 
see  that  the  defendant  sufFered  any  injustice 
by  this  action  of  the  trial  court 

The  tenth  assignment  raises  the  question 
whether  the  verdict  is  contrary  to  the  evi- 
dence ;  It  being  contended  that  the  defendant 
was  In  such  a  state  of  intoxication  that  he 
was  incapable  of  forming  an  Intent  to  commit 
the  crime  charged  against  him.  To  consti- 
tute this  crime  the  defendant  must  have  had 
an  Intent  to  commit  the  misdemeanor  in  the 
house;  otherwtBe,  the  breaking  and  entering 
would  amount  to  a  trespass  only.  5  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  59.  This  being  so. 
the  intoxication  of  the  defendant  at  the  time 
of  the  breaking  and  entering  of  the  bnlldlng, 
though  voluntary,  became  a  matter  for  con- 
sideration by  the  Jury,  with  reference  to  the 
ability  of  the  accused  to  form  or  entertain 
such  Intent  If,  therefore,  the  defendant 
was  too  Intoxicated  to  entertain  or  be  capable 
of  forming  this  essential  particular  Intent 
such  Intent  could  not  exist,  and  consequent- 
ly the  crime  of  which  It  is  a  necessary  ele- 
ment could  not  be  committed  by  the  defend- 
ant Gamer  v.  State,  28  Fla.  113,  9  South. 
835.  29  Am.  St  Rep.  232 ;  Cook  v.  State,  40 
Fla.  20,  35  South.  665;  Ryan  v.  U.  S.,  26 
App.  Cas.  (D.  C.)  74,  6  Am.  &  Eng.  Ann.  Cas. 
633.  A  criminal  Intent  la  not  necessarily 
implied  from  the  simple  fact  of  brettklng  and 
entering;  but  the  question  as  to  whether 
the  defendant  was  capable  of  the  criminal 
Intent  is  a  question  of  fact  to  be  decided  by 
the  Jury  from  all  the  circumstances  of  the 
case.  Jones  v.  State.  IS  Fla.  889,  text  896; 
State  V.  Bell,  29  Iowa,  316;  People  v.  Phe- 
lan,  93  Cal.  Ill,  28  Pac.  855 ;  Felster  v.  Peo- 
ple, 125  111.  348, 17  N.  E.  748.  See,  also.  Ash- 
ford  V.  State,  36  Neb.  38-,  63  N.  W.  1036;  U. 
S.  V.  Bowen,  4  Crancb.  C  C,  604,  Fed.  Oas. 
No.  14,629;  State  T.  Maxwell,  42  Iowa,  208. 

Considering  the  evidence  In  the  light  of 
these  principles  of  the  law,  we  cannot  set 
aside  the  verdict  that  has  been  rendered  by. 
a  Jury  and  approved  by  a  Judge,  who  saw 
the  witnesses  and  heard  them  testify.  While 
there  are  general  statements  by  the  witness- 
es that  the  defendant  was  drUnk  at  different 
times  during  the  day,  there  Is  scarcely  any 
evidence  to  tlie  effect  that  the  defendant  was 
intoxicated,  at  or*  Immediately  before  he 
broke  and  entered  the  store,  to  such  an  ex- 
tent that  he  was  nnable  to  form  or  entertain 
the  intuit  to  commit  the  misdemeanor  therein. 

The  Judgment  Is  affirmed. 

TAYLOR  and  HOCKER,  JJ.,  concur. 

WHITFIELD,  G.  J.,  and  SHAGKLEFOBD 
and  COCERBLL,  JJ^  concur  In  the  opinion. 
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REGISTER  et  al.  t.  PRINGLE  BROS. 

(Snpreme  Court  of  Florida,  Divisioa  A.  Oct 
26,  1909.    Headnotes  Filed  Not.  29,  1900.) 

1.  JuDOHEiTT  (S  108*)— By  Default— FAiLumB 
TO  Plead— f^N  DEN CT  of  Motion. 

Wile  re  the  defendant  in  an  action  at  law 
waits  until  the  rule  day  on  which  he  la  required 
to  plead  to  file  a  motion  for  a  more  definite  bill 
of  particulars,  and  such  motion  is  of  such  a 
character  that  the  plaintiff  ia  justified  in  treat- 
ing it  as  a  nullity,  he  may  aisTeRaid  it,  and 
cause  the  clerk  to  enter  a  default  for  fftilaie  to 
plead  or  demur. 

[Ed.  Note— For  other  cases,  see  Judgment, 
Dec.  Dig.  {  lOS.*] 

2.  Pleading  ({  308*)— Filing  Cause  of  Ac- 
tion OB  Copt  Thereof  with  Declaration 
— Purpose. 

The  object  of  section  1440  of  the  General 
Statutes  of  1906.  and  rule  14  of  Circuit  Court 
Rules  in  Common-Law  Actions  (37  Sooth,  vii) 
in  requiring  the  cause  of  action,  or  a  copy  there- 
in, in  the  class  of  instruments  desigriated  there- 
in, to  be  filed  with  the  declaration,  ia  to  have 
the  plaintiff  apprise  the  defendant  of  the  nature 
and  extent  of  the  cause  of  action  alleged  against 
him,  in  order  that  he  may  piead  thereto  with 
greater  certainty. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  936-041;  Dec.  Dig.  1 308.*] 

3.  Judgment  (|  ICS*}- Bt  Default— FAimsB 

TO  'Plead. 

In  an  action  of  assumpsit,  brought  by  a 
wholesale  merchant  against  a  retail  merchant 
upon  an  open  account,  wherein  the  declaration 
is  in  the  usual  form  in  such  cases,  containing  the 
common  counts,  and  the  copy  of  the  cause  of  ac- 
tion attached  thereto  consists  of  an  invoice  or 
itemized  bill  or  account  in  the  form  customarily 
used  between  wholesale  and  retail  merchants, 
the  plaintiff  is  justified  in  disregarding  a  motion 
filed  by  the  defendant  for  a  more  definite  bill 
of  particolars,  on  the  gmnnd  that  the  bill  of  par- 
ticulars so  filed  is  too  indefinite,  vague,  and  un- 
certain to  enable  the  defendant  to  plead  to  tlie 
declaration,  and  in  treating  such  -motion  as  a 
nullity,  especially  when  the  same  ia  not  filed 
until  the  rule  day  on  which  the  defendant  Is  re- 
quired to  plead,  and  in  causing  the  clerk  to  enter 
a  default  for  failure  to  plead  or  demur. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  lOa*] 

4.  Pleading  (5  826*)  —  Motion  fob  More 
Definite  Bill  of  Pabticulars— Tiue  fob. 

The  practice  of  waiting  nntil  the  very  day 
on  which  a  plea  or  demurrer  is  due  to  file  a  mo- 
tion for  a  more  definite  bill  of  particulars  Is 
disapproved.  In  furtherance  of  justice,  such 
,  motions  should  be  filed  and  called  up  for  disposi- 
tion as  early  as  practicable. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  092  ;  Dec.  Dig.  8  326.*J 

6.  Judgment  (|  128*)— By  DefauW— Objeo- 

TTONB  TO  VaLIDITT. 

While  section  1425  of  the  General  Statutes 
of  1906,  anthoriaiDg  the  entiy  of  a  final  Judg- 
ment by  the  clei^  of  the  ^ourt  after  a  deunlt, 
must  be  strictly  complied  with,  where  it  affirma- 
tively appears  on  the  face  of  such  final  judgment 
that  proof  was  produced  before  such  clerk,  and 
also  what  that  proof  was,  such  Judgment  is  not 
voidable  by  reason  of  the  fact  that  the  affidavit 
to  the  account,  upon  which  proof  such  judgment 
was  entered,  was  made  prior  to  the  date  of  the 
default 

[Ed.  Note.— For  other  casei,  see  Judgment, 
Dec  Dig.  i  128.*] 

(Syllabus  by  the  Court.) 


Error  to  Circuit  Court,  Taylor  Cotmty ;  B. 
M.  Call,  Judge. 

Action  by  Prlngle  Bros.,  a  corporation, 
agalnat  D.  S.  Register  and  another,  copart- 
ners. Judgment  for  plaintiff,  and  defendants 
bring  error.  Affirmed. 

W.  B.  Davis,  for  plaintiffs  In  error,  Hen- 
dry &  McKlnuon,  for  defendant  In  error. 

8HACKLEF0RD,  J.  The  defendant  In  er^ 
ror  brought  an  action  of  assumpsit  against 
the  plaintiffs  In  error  In  the  circuit  court  for 
Taylor  county.  The  declaration  waa  filed 
on  the  6th  day  of  January,  1908,  but  service 
was  not  had  on  the  defendants,  until  the  3d 
day  of  February,  1908.  With  the  declara- 
tion, as  the  cause  of  action,  was  filed  an 
itemized  account  of  goods,  wares,  and  mer- 
chandise alleged  to  have  been  sold  by  plain- 
tiff to  defendants,  and  for  the  price  of  wbicb 
the  action  was  brought.  The  affidavit  of  the 
secretary  of  the  plaintiff  corporation,  dated 
the  30th  day  of  September,  1907,  was  attach- 
ed to  the  account.  On  the  2d  day  of  March, 
1908,  the  defendants  entered  their  appear- 
ance, and  on  the  6tb  day  of  April,  190S,  filed 
a  motion  for  a  more  definite-  bill  of  particu- 
lars, to  which  motion  ^ra8  attached  tin  fol- 
lowing affidavit: 

"Before  me  on  this  day  perBonally  came 
W.  B.  Davis,  and  be,  being  1^  me  first  duly 
sworn,  says  that  be  has  examined  the  bill 
of  particulars  filed  and  attached  to  plaintiff's- 
declaration  In  tbe  foregoing  cause;  that  he, 
affiant,  la  of  connBcl  for  dtfendants  in  aald 
cause,  and  that  said  bill  of  parttcnlara  la  so 
indefiiiite,  vague,  and  uncertain,  in  tlut  it 
does  not  abow  the  amount  ct  the  articles 
purchased,  tbe  value  of  the  artidea,  and  nicb 
other  tbiDga  as  are  required  to  he  ahown  to 
make  said  bill  of  parttcnlara  definite  and 
sufficient  for  defendants  to  plead  and  answer 
to  the  declaration  filed  in  said  cause. 

-W.  B.  Davla. 

"Sworn  to  ^d  subscribed  before  me  tbla 
eth  day  of  April.  A.  D.  1908L 

*'[Seal.]    John  0.  Calhoun,  Glerfe. 

"By  Roscoe  B.  Lee,  D.  0." 

On  the  Ist  day  of  June,  1908,  tbe  plaintiff 
filed  a  prsecipe  for  default,  and  on  tbe  same 
day  a  default  judgment  was  entered  by  tbe 
clerii  of  said  court  On  the  2l8t  day  of  Au- 
gust, 1908,  tbe  following  order  for  a  flnai 
judgment  was  made: 

"Tbe  foregoing  cause  came  on  this  day  to- 
be  heard  upon  motion  of  plaintiff's  attor- 
neys for  a  final  Judgment;  and  It  appearing 
that  a  default  judgment  has  been  r^larly 
entered  In  said  cause  agahist  tbe  d^endants- 
on  rule  day  in  June,  1008,  and  that  Hon.  B. 
H.  Palmer,  judge  of  said  court.  Is  now  ab> 
sent  from  the  state  of  Florida,  it  Is.  there- 
fore, thereupon  ordered  and  adjudged  that 
the  clerk  of  said  court,  upon  tbe  filing  of 
proofs  of  claim  sued  upon  as  required  hy 
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statute  In  such  ease,  entor  k  final  Jndgmesit 
against  the  said  defendants  In  Bald  caose. 

"Done  and  ordN«d  at  JadcsonTllle,  Flor- 
ida, this  2lBt  dsy  of  August,  1908. 

"B.  M.  CaU, 
"Judge  4tb  Judicial  Circuit,  State  of  Flox^ 
Ida." 

On  the  l8t  day  of  Angnst,  1908,  tbe  follow- 
ing Anal  Judgment  was  entered  by  the  clerk: 

"The  defendants  having  been  adjudged  on 
the  1st  day  of  June,  190S,  to  be  In  default 
for  want  of  plea  or  demurrer,  or  other  prop- 
er pleading,  to  the  declaration  In  this  cause, 
and  the  plalntlfF  having  moved  for  final  Judg- 
ment consequent  upon  such  default,  and  the 
Judge  of  the  Fourth  Judicial  circuit  of  Flor- 
l()a.  In  the  absence  from  tbe  state  of  the 
Judge  of  this  court,  by  his  order,  dated  Au- 
gust 21,  1908,  directed  that  said  final  Judg- 
ment be  entered  herein,  and  the  plaintiff 
having  produced  aud  filed  the  account  sued 
upon,  duly  proven,  and  the  court  having  as- 
certained the  amount  which  tbe  plaintiff  Is 
entitled  to  recover  upon  tbe  open  account 
sued  upon  by  affidavit  made  by  Geo.  T.  Rad- 
cllff,  Jr.,  and  filed  herein,  and  found  tbe 
same  to  be  $884.41,  it  la  now,  therefore,  con- 
sidered the  court  tbat  the  said  plaintiff 
do  recoT^  of  the  said  defendants  the  said 
sum  of  $884.41,  as  principal  and  interest, 
and  the  further  sum  of  96.71  as  costs. 

*'Done  this  Ist  day  of  Sept  1008. 
"[Seal.]  John  C,  Calhoun, 

"Clerk  Circuit  Court,  Taylor  Co.,  Fla. 

"Stored,  filed,  and  recorded  In  ofllce  this 
1st  day  of  Sept  A.  D.  1908. 

"John  C.  Calhoun,  Clerk. 

"Tbe  above  Judgment  was  entered  and 
rendered  upon  tbe  following  proof: 

**State  of  South  Carolina,  County  of  Charles- 
ton. 

"Personally  appeared  before  me,  Geo.  T. 
RadcUff,  Jr..  who  on  oath  says  that  he  Is 
secretary  of  Prlngle  Brothers,  of  Charles- 
ton, state  of  South  Carolina,  and  tbat  the  at- 
tached claim  against  D.  S.  Register  &  Co. 
Perry,  Fla.,  amounting  to  eight  hundred  thir- 
ty-nine and  >Vioo  dollars  (f889.27),  la  Just, 
true,  and  correct,  and  that  no  part  of  said 
debt  has  been  paid,  except  that  which  ap- 
pears In  tbe  Itemised  statement  hereto  at- 
tached. 

"Geo.  T.  Radcltff,  Jr, 
"Sworn  to  before  me  this  80th  day  of  Sep- 
tember, A.  D.  1907. 

"[Seal.]       F.  A.  Kirk,  Notary  PubUc. 
"Which  was  filed  in  office  with  the  decla- 
ration January  6,  1908." 

The  defendants  seek  a  reversal  of  this 
Judgment  here  by  writ  of  errw,  and  have 
assigned  two  errors  as  follows: 

"The  court  erred: 

"First.  In  entering  default  against  the 
defendants,  when  there  was  a  motion  for  a 
more  specific  bill  of  particulars  on  file,  and 
when  defendants  were  not  In  default 


"Second.  The  court  erred  In  wntwHng  final 
indgment  in  ssld  caose;" 

This  court  In  Dudley  r.  White,  44  Ha. 
264,  81  South,  ssa  held  that  a  motion 
to  dtemiss  filed  by  the  defendant  in  an  action 
at  law  within  the  time  allowed  by  tbe  stat- 
ute for  filing  a  plea  or  demurrer  be  of  such 
a  character  that  the  plaintiff  will  be  Justified 
In  treating  it  as  a  nullity,  he  may  disregard 
It  and  cause  the  <derk  to  entw  a  d^ult  tor 
failure  to  plead  or  dannr;  but  If  the  motlm 
be  not  of  that  character,  no  default  .can  be 
entered  until  the  motion  is  disposed  of."  We 
fully  approve  of  the  reasoning  In  the  opinion 
I  rendered  In  that  case,  and  It  applies  with 
equal  force  to  a  motion  for  a  more  specific 
bill  of  particulars.  The  point  now  presented 
to  us  for  consideration  and  determination  Is 
as  to  the  character  of  the  motion  filed  In 
the  Instant  case.  We  have  a  long  line  of 
decisions  to  the  effect  that  the  object  of  tbe 
statute  and  rule  In  requiring  the  cause  of 
action,  or  a  copy  thereof,  to  be  filed  with 
the  declaration,  is  to  have  the  plaintiff  ap- 
prise the  defendant  of  the  natore  and  exten* 
of  tbe  causa  of  action  alleged.  In  order  that 
he  may  plead  thereto  with  greater  certainty. 
Such  authorities  will  be  found  collected  In 
State  V.  Seaboard  Air  Line  Ry.,  S6  Fla.  670, 
text  678,  47  South.  086,  text  989.  If  It  plain- 
ly appears  that  the  copy  of  the  cause  of  ac- 
tion atteched  to  the  declaration  In  the  In- 
stant case  sufficiently  compiled  with  such 
statute  and  rule  to  accomplish  their  pur- 
pose, then  it  necessarily  follows  that  plain- 
tiff was  Justifiable  In  disregarding  the  motion 
and  causing  the  default  judgment  to  be  en- 
tered. Upon  Inspection,  we  find  that  the  dec- 
laration Is  In  the  usual  form  In  such  cases, 
conteinlng  the  common  counts,  and  that  tbe 
cops  of  the  cause  of  action  attached  thereto 
consists  of  an  invoice  or  Itemized  bill  or  ac- 
count In  the  form  customarily  used  between 
wholesale  and  retell  merchants.  The  con- 
tention that  It  Is  too  Indefinite,  vague,  and 
uncertein  to  enable  the  defendante  to  plead 
to  the  declaration  is  utterly  without  merit 
and  cannot  be  seriously  entertained.  We  are 
not  enlightened  upon  this  point  by  the  de- 
fendante* brief.  Tbe  Judge  at  tbe  Fourth 
Judicial  circuit  acting  In  the  absoice  of  the 
in&ge  of  the  Third  Judicial  circuit,  found 
that  the  Judgment  by  default  had  be«i  prop- 
erly and  regularly  entered,  and  we  fully  con- 
cur with  blm  In  such  finding.  We  are  fur- 
ther of  the  opinion  that  the  practice  of  watt- 
ing until  tbe  very  day  a  plea  or  demurrer 
Is  due  to  file  a  motion  for  a  more  definite  bill 
of  particulars  Is  not  to  be  commended,  to  say 
the  least  of  It.  In  the  furtherance  of  Jus- 
tice, such  motions  should  be  filed  and  called 
up  for  disposition  as  early  as  practicable. 
The  first  assignment  signally  falls. 

We  pass,  now,  to  tbe  consideration  of  tbe 
second  assignment  as  to  whether  or  not  the 
court  erred  In  entering  final  Judgmoit  It  la 
contended  that  the  clerk  was  not  warranted 
or  authorized  In  entering  final  Judgmoit  up- 
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on  the  production  and  Ullug  of  the  same 
sworn  or  verified  account  which  had  been 
filed  with  the  declaratioQ.  It  Is  settled  law 
here  that  the  statute  (now  section  1425  of 
the  General  Statutes  of  1900)  authorlzlug  the 
entry  of  a  final  Judgment  hy  the  clerk,  after 
default,  must  be  strictly  complied  with.  See 
Bopes  T.  Snyder-Harris  Bassett  Co.,  87  Fla. 
{i29,  20  South.  535;  Southern  Insurance  Oo. 
T.  Smith-Tyler,  48  Fla.  297,  31  South.  247; 
Glemi  Fal^  Insurance  Co.  v.  Porter,  44  Fla. 
668,  33  South.  473.  Other  decisions  of  this 
court  will  be  found  referred  to  in  these  cited 
cases.  However,  it  cannot  be  seriously  con- 
tended that  the  Judgment  in  question  is  void 
on  Its  face,  for  not  only  does  It  affirmatively 
appear  that  proof  was  produced  before  the 
cleric;  but  it  is  also  shown  what  such  proof 
was.  See  Einstein  v.  Davidson,  35  Fla.  342, 
17  South.  563,  and  Lord  v.  Dowllng,  62  Fla. 
313,  42  South.  685.  But  It  is  contended  that 
such  Judgment  Is  voidable,  and,  since  It  Is 
directly  attacked  upon  writ  of  error,  should 
be  reversed  for  the  reason  that  the  affidavit 
to  the  account,  upon  which  proof  the  jud^- 
m«it  was  entered,  was  qade  in  Septouber, 
1907,  while  the  judgment  was  not  entered 
until  September,  1008.  No  authorities  are 
cited  to  support  this  contention,  and  we  are 
of  the  opinion  that  It  is  untmable.  Possibly 
It  might  be  the  safer  and  better  practice  to 
have  the  affidavit  in  such  cases  made  after 
the  entry  of  tlie  default,  though  that  would 
not  seem  to  be  Imperative.  So  far  as  Is  dift- 
closed,  no  att^njit  was  made  to  have  the 
trial  Judge  open  up  the  default  The  second 
assignment  has  not  been  sustained,  therefore 
the  Judgment  must  be  affirmed. 

WHITFIELD,  C  3.,  and  GOCKBEUi,  j., 
concur. 

TAYLOR,  HOCKEB,  and  FABKHILL,  33., 
concur  In  the  opinion. 


HOOKS  V.  STATE. 

(Supreme  Court  of  Florida,  Division  B.  Nov.  3, 
1909.) 

1.  SlTNDAT  d  13*)— EXEOUTZOir  ov  GoimtACT 

ON  Sunday— Validitt. 

By  the  common  law  the  fket  that  a  contract 
was  executed  on  Sunday  did  not  vitiate  or  af- 
fect it. 

lEd.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  I  36;  Dec  Dig.  S  13.*] 

2.  SunnAT  a  13*)— Execution  or  Contract 
ON  Sunday- VAUDiDf  —  Statutory  Pbovi- 

eiONB. 

Whether  or  not  a  contract  Is  affected  by 
the  fact  of  having  been  executed  on  Sunday  de- 
pends upon  the  terms  and  provisions  the  state 
statute  on  the  subject 

[Ed.  Note.— For  other  eases,  see  Sunday,  Cent 
Dig.  I  36 ;  Dec.  Dig.  {  18.*] 

8.  Sunday  (S  13*)— Execution  ot  Contbact 
on  Sunday— Validity. 

Section  3565,  Gen.  St.  1906,  inhibits  the 
following  or  pertormance  on  Sunday  only  of 


such  punult,  business,  or  trade  as  requires  the 
use  of  manual  labor  or  animal  or  mechanical 
power  to  conduct  or  perform  it  The  execution 
of  a  note,  mortgage,  or  other  contract,  involTing 
neither  manual  labor  nor  animal  or  mechanical 
power,  is  not  prohibited  by  this  statute  to  be 
performed  on  Sunday,  and,  consequently,  the 
validity  of  any  contract  made  in  this  state  is  not 
affected  by  the  &ct  that  it  was  executed  or  de- 
livered on  Sunday.  The  purpose  of  our  statute, 
when  all  of  its  provisions  are  considered,  seems 
to  be  to  prohibit  the  performance  on  Sunday 
only  of  those  works  or  pnnuiti  that  from  their 
nature  have  to  be  performed  In  puUic,  and  that 
may,  therefore,  be  offensive  to  the  senBibillties 
of  the  Christian  community  in  which  they  are 
carried  on,  if  followed  on  the  Lord's  Day. 

Ed.  Note^For  other  eases,  see  Sunday,  CeOL 
H  80.  8&  40;  Dec  Dig.  {  13.*} 

4.  Chattel  Mobtoaoss  (|  230*)  — Sale  by 

MOBTOAOOB  —  GBIHIKAI.  BSSPOHSIBIUTr — 

Defenses. 

It  is  no  defense  to  a  prosecution  under  our 
statute  forbidding  the  sale  of  mortgaged  prop- 
erty without  the  consent  of  the  mortgagee  that 
such  property  was  sold  for  just  enough,  or  less 
than  enough,  to  pay  the  rent  ot  the  land  on 
which  it  was  grown  and  the  hire  of  laborers  in 
gathering  and  shipping  it  to  market 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig..!  488;  Dec  Dig.  |  23a*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court  Jackson  County; 
J.  E.  Wolfe,  Ju^e. 

I.  B.  Hooks  was  convicted  of  disposing  of 
mortgaged  personalty  without  the  mort- 
gagee's consent  and  be  brings  error.  Af- 
firmed. 

Calhoun  &  GampbelU  for  plaintiff  In  otot. 
Park  Trammell,  Atty.  Gen.,  for  the  State 

TATLOB,  J.  The  plaintiff  In  «ror.  by 
writ  of  error,  brlnga  here  for  review  a  Judg- 
ment of  the  circuit  court  of  Jackson  couDty, 
whereby  he  was  convicted  of  the  statutory 
misdemeanor  of  disposing  of  mortgaged  per- 
sonal property  without  the  consent  ot  the 
mortgagee^  -The  Indictment  alleged  that  the 
defendant' unlawfully  sold  and  disposed  of  a 
crop  of  watermtions  grown  and  raised  hy 
him  in  Jackson  county  dnrtnc  tbB  year  1908, 
that  was  mortgaged  to  tbe  Farmm*  Union 
Warehouse  Company,  a  corporation,  without 
first  paying  off  and  dlacharglng  such  mort- 
gage, and  without  the  consent  of  the  said 
mortgagee. 

To  make  oot  Its  case  the  state  offered  In 
evidence  the  following  paper  writing: 

"State  of  Florida,  Jackson  Goimty. 
"9258.98.   4/23/08.  Cottondale^  Fla. 

**0n  or  before  Oct  Ist  1908,  I  promise  to 
pay  to  Farmers'  Unicm  Warehouse  Co.,  or 
bearer,  two  hundred  and  flfty-elght  dollars 
and  ninety-eight  centB  for  100  aacks  animal 
bone  fertilizer,  for  five  saCka  nitrate  of  soda, 
sold  to  me  by  Farmera*  Union  Warehouse 
Company.  Should  this  note  ranaln  unpaid 
at  maturity  and  placed  In  ttie  hands  of  an 
attorney  for  collection  or  adjustment;  there 
shall  also  become  dne  and  payaUe  oa  tUa 


•For  otber  csim  we  ume  topic  and  section  NUMBSB  in  Dm.  *  Am.  Digs.  1907  to  data,  A  R^wtv  Indezat 
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note  an  attoni«r*B  fee  of  ten  p«-  cmt.  m 
tbe  amoDnt  of  said  principal  and  Interest  due 
and  to  become  due  thereon.  This  note  bean 
Interest  tuna  Its  maturity  at  tbe  rate  of 
eight  per  cent  per  annnm  until  paid.  The 
consideration  of  ttila  note  Is  tiie  commercial 
fertilisers  mentioned  abor^  and  which  has 
been  sold  to  me  by  tbe  said  Farmeta'  Union 
War^ouse  Co.;  expreaely  understood  that 
said  company  has  refused  to  make  and  does 
not  make  any  warranty  of  tbe  qnallty  or 
value  of  such  fertilizer,  or  any  rqj^resenta* 
tion  as  to  Its  quality,  and  that  I  am  to  rely 
as  to  such  quality  or  value  sol^y  upon  tbe 
fact  that  the  laws  of  said  state  as  to  the 
analysis  of  such  fertilizer  have  been  com- 
piled with  in  so  far  as  It  Is  necessary  to  offer 
the  same  for  sale  In  this  stata  The  said 
fertilizer  for  which  this  note  hi  glrai  has 
been  advanced  to  me  for  the  express  purpose 
of  aiding  me  in  carrying  on  my  fSarmlng  oper- 
ations during  the  present  year  on  my  farm, 

containing   acres  more  or,  less  In  sec^ 

tlon  ,  Farmers*  Union  Warehouse  Com* 

paii7  In  said  state  and  coon^,  and  I 

hereby  create  a  lien  in  favor  of  the  said 
Furmers'  Union  Warehouse  Company  and 
Its  assigns  for  the  prlndpal  amount  of  said 
note  and  the  Interest  thereon  and  an  attor^ 
n^'s  fee  as  above  provided  on  all  crops  and 
products  that  shall  be  made  or  grown  on 
said  farm  during  tbe  present  year  and  also 
upon  . 

"Witness  my  hand  and  seal  this  23d  day 
of  April,  A.  D.  190—. 

"[Signed!  I.  B.  Hooks.  [Seal.] 

"Signed,  sealed,  and  delivered  In  our  pres- 
ence: [Signed]   T.  E.  Dickson." 

Appended  thereto  was  what  purported  to 
be  an  acknowledgment  by  the  maker  before 
a  notary  public  of  the  execution  and  delivery 
thereof. 

To  the  Introduction  of  this  paper  in  evi- 
dence the  defendant  objected,  on  tbe  grounds 
that  the  paper  was  vague,  Indefinite,  uncer- 
tain, and  did  not  constitute  a  valid  lien  or 
mortgage  on  tbe  watermelons  set  forth  In  tbe 
indictment;  (2)  because  said  paper  was  not 
sufQclently  definite  to  create  a  Hen  or  mort- 
gage on  the  m^ons  set  forth  in  said  Indict- 
ment^ and  was  not  a  mortgage.  These  objec- 
tions were  overruled,  and  the  paper,  upon 
proof  of  its  execution,  was  admitted  in  evi- 
dence, to  which  ruling  exception  was  taken, 
and  this  is  assigned  as  error.  There  was  no 
«rror  ber&  Under  the  broad  terms  of  sec- 
tion 2494,  Gen.  8t  1006,  declaring  what  shall 
be  deemed  and  held  to  be  mortgages,  it  Is 
clear  that  the  instrumrait  in  question  is  a 
mortgage,  and  we  fall  to  discover  any  vague* 
ness  or  indeflnltraess  In  Its  terms.  It  ex- 
pressly creates  a  Hen  as  secnrlty  for  the  debt 
therein  promised  to  be  paid  "on  all  crops  and 
prodncts  that  sbali  be  made  or  grown  on 
said  farm  during  the  present  year."  The 
melons  mentioned  in  the  indictment  were 
shown  to  have  been  grown  and  raised  during 


the  year  1908  as  part  of  his  crops  by  the 
defendant,  and  nnder  the  express  terms  of 
the  Instrument  were  covered  thereby. 

The  defendant  ottered  to  prove  by  himself 
as  a  witness,  and  also  hy  othw  witnesses, 
that  tbe  note  or  mortgage  was  ma^  and 
exBctttaA  hy  htm  on  Sunday,  and  was  there- 
fore void,  and  requested  the  court  to  Inatmct 
the  Jury  to  the  eftect  that.  If  thev  believed 
that  tbe  mortgage  In  question  wu  executed 
on  Sunday,  then  the  saipe  wu  Toid,^  and 
they  should  acquit  the  defendant;  but  this 
proffered  proof  was  excluded,  aud  the  re- 
quested instructifms  were  refused,  and  these 
rulings  are  assigned  as  error,  and  present 
tlie'questl<»i  whether  contracts  made  on  Sun- 
day In  this  state  are  ipso  facte  void.  At  the 
common  law  the  fhct  that  a  contract  was 
executed  on  Sunday  did  not  vitiate  or  affect 
it ;  but  in  many  ot  the  American  statss  ste^ 
ntes,  Iiava  been  adopted  which  have  been 
construed  by  fibelr  courts  as  havhv  the  ef- 
tect of  annulling  any  contract  executed  and 
delivered  on  Sunday,  m  the  ground  that  such 
statutes  prohibited  the  making  of  contracts 
on  that  day,  and  that  all  ctmtracte  made  on 
said  day  were  in  violation  of  such  stetutes^ 
and  were  thonfore  null  and  void.  AH  tlie 
anttunltles  agree  that  whether  or  not  a  con- 
tract Is  affected  by  the  fact  of  having  been 
executed  on  Sunday  d^jaids  upon  the  t«ms 
and  provisions  of  the  stete  stetute  on  the 
subject .  Our  Horida  stetute  on  the  subject 
(section  8565,  Gen.  St.  lOOQ)  provides  as  fol- 
lows: "Whoever  follows  any  pursuit,  busi- 
ness or  trade  on  Sunday,  ^ther  by  manual 
labor  or  with  animal  or  mechanical  power, 
except  the  same  be  work  of  necessity,  shall 
be  punished  by  a  fine  not  exceeding  flf^  dol- 
lars." 

This  being  a  poial  statute,  of  course,  the 
same  must  be  strictly  construed.  What  pur- 
salt,  bnsfliess,  or  trade  does  It  inhibit  tbe 
following  or  performance  of  on  Sunday? 
Clearly  such  as  requires  manual  labor  or  ani- 
mal or  mechanical  power  to  perform  it.  The 
execution  of  a  note,  mortage,  or  ottier  con- 
tract  require  neither  manual  labor  nm  any 
animal  or  mechanical  power,  and  we  do  not 
think  that  their  execution  on  Sunday  la 
prohibited  by  this  statute,  and  that,  conse- 
quentiy,  the  validity  of  any  contract  made  In 
this  state  is  not  affected  by  the  fact  that  It 
was  executed  or  delivered  on  Sunday.  The 
purpose  of  our  statute,  when  all  of  Ite  pro- 
visions are  considered,  seuns  to  be  to  prohib- 
it the  performance  on  Sunday  only  of  those 
works  or  pursuite  that  from  their  nature 
have  to  be  performed  In  public,  and  that 
may,  therefore,  be  <^fenslve  to  the  sensibili- 
ties of  the  Christian  community  in  which 
tb^  are  carried  on,  if  followed  on  the  Lord's 
Day.  1  Page  on  Gontracte,  ii  455,  456 ; , 
Bloom  V.  Richards,  2  Ohio  St  387;  Johnson 
V.  Brown,  13  Kan.  529;  Horacek  v.  Eeebler, 
5  Neb.  355 ;  Ray  v.  Catiett,  12  B.  Mon.  (Ky.) 
532;  Boynton  v.  Page,  13  Wend.  (N.  Y.)  425; 
Uoore  V.  Mardock,  26  Cal.  615;  Boberte  v. 
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Barnea.  127  Mo.  405,  SO  S.  W.  US,  48  Am. 
St.  Rep.  640;  Hellams  v.  Abwcromble,  16 
8.  0.  110,  40  Am.  Rep.  684;  fltegenld 
Andrews.  IS  Keb.  62,  17  N.  W.  37a  There 
was  no  error  In  the  rullE^  complained  of. 

The  defeodant  also  offered  to  prove  that 
the  crop  of  melons  sold  by  him  did  not  real- 
ise more  Aan  oiough  to  pay  the  rent  of  the 
land  on  which  they  were  grown  and  for  the 
hire  of  labor  in  gathering  and  shipping  them ; 
but  this  evidence  was  excluded,  and  sncb  rul- 
ing is  assigned  as  «Tor.  There  was  no  er- 
ror here.  Hie  statute  violated  forbids  the 
sale  of  morlKsged  property,  and  makes  no 
exception  in  favor  of  the  party  who  sells 
such  property  for  less  than  raoaght  or  only 
enough,  to  pay  the  T«it  of  land  on  which  It 
was  produced  and  the  hire  of  labor  to  gath- 
er and  ship  It. 

Finding  no  error,  the  Judgment  of  the 
court  below  In  aald  canse  Is  hereby  affirmed, 
at  the  cost  of  Jacksrai  county ;  the  plaintiff 
In  error  having  bem  adjudged  to  be  insol- 
vent. 

HOGKER  and  PABKHILL,  JTX,  concur. 

WHITFIELD,  C.  J.,  and  SHACKLEFORD 
and  COCKRELL,  JJ.,  concur  in  the  opinion. 


(124  La.) 
No.  17,814. 
H.  L.  BAIN  &  CO.  V.  OLIPHANT. 
In  T9  MORRIS  &  DICKSON  CO.,  Limited. 
(Supreme  Court  of  Loaisiana.    Oct.  18.  1909.) 

1.  Appeai.  and  Bbbob  (8  324*)  — Decisions 
lUviBW ABLE— Default  Judohent— Riqbt 
op  Oabhishee  to  Appeal. 

Though  the  failure  of  a  samlshee  to  an- 
swer in  a  justice's  court  (or  in  city  court  of 
Shrevqiort)  may  be  taken  as  an  acknowledgment 
that  he  Is  Indebted  to  the  plaintiff  In  ezecutiou, 
and  Judgment  may  tbeTeupon  be  lenwed  against 
him,  Bucb  presumed  admission  of  indebtedness 
is  not  a  confession  of  judgment,  in  such  sense 
to  deprive  the  garnishee  of  ais  right  of  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  882;  Dec.  Dig.  i  I24.*] 

2.  Mardahus  (S  67*)— Obouhdb  or  Rbliep— 
Reinstatement  or  Appeaz» 

Mandamus  may  issue  to  compel  the  rein- 
statement  of  aa  appeal  impro[>erl7  dismissed. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  |  120  ;  Dec.  Dig.  f  67.*] 

(Syllabus  by  the  Court.) 

Action  In  the  dt^  coart  of  Shreveport  by 
H.  L.  Bain  ft  Co.  against  Zach  OUiAant. 
Plaintiff  obtained  Judgment;  and  thereafter, 
under  necutlon,  garnished  the  Morris  &  Dick- 
son Company,  Limited,  against  whom  Judg- 
mfflit  was  rendered  pro  coufesso.  The  Mor- 
ris A  Dickson  Company,  Limited,  thereupon 
appealed  to  the  district  court,  where  the  ap- 
peal was  dismissed,  and  then  it  applied  for 
wrlta  of  certiorari  and  mandamus  to  rein- 
state the  same.  Peremptory  writ  of  manda- 
if.us  granted. 


Blanchard,  Barrett  ft  Smith,  for  relator. 
J.  H.  Stephens.  Jr.,  for  H.  L.  Bain  ft  CO. 

MONROE,  J.  Plaintiff  obtained  Judgment 
against  tlie  defendant  (Ollphaot)  in  the  city 
court  of  Shreveport  for  an  amount  aggregat- 
ing, with  Interest  and  coats,  (140.50,  and 
thereafter,  under  execution,  garnished  Morris 
&  Dickson  Company,  Limited  (the  relator 
now  before  this  court) ;  and,  it  falling  to  an- 
swer within  the  delay  allowed,  Judgment 
was  rendered  against  It,  pro  confesso.  It 
thereupon  (two  days  later)  moved  that  the 
Judgment  so  rendered  be  set  aside  and  a  new 
trial  granted,  on  the  grounds  that  It  owed 
defendant  nothing;  that  Its  president  is 
mayor  of  Shreveport,  and  "a  very  busy 
man" ;  that  he  gave  the  papers  In  the  case 
to  the  bookkeeper,  and,  they  not  having  been 
returned  to  the  president,  he  inadvertently 
failed  to  give  the  matter  any  further  consid- 
eration. The  new  trial  was  refused,  and  re- 
lator appealed  to  the  district  court,  where 
plaintiff  moved  to  dismiss,  on  the  ground 
that  an  appeal  does  not  He  from  a  Judgment 
pro  confesso,  and,  the  motion  having  beeu 
sustained,  the  appeal  was  dismissed.  Hav- 
ing applied,  in  vain,  for  a  rehearing,  relator 
now  prays  that  this  court  Issue  a  writ  of 
mandamus  directing  the  district  court  to  re- 
instate the  appeal.  The  Judge  of  the  district 
court  answers  that  no  appeal  lies  from  a 
Judgment  by  confession — 

"and  that  the  appeal  in  the  instant  case  was 
from  a  judgment  of  the  city  court,  rendered 
BsBinst  the  garnishee  pro  confesso,  said  gar- 
nishee havlDg  failed  to  answer  the  garuishmeDt 
process  served  on  him,  and  that,  according  to 
article  1123,  Code  Prac,  auch  failure,  or  re- 
fusal to  answer  shall  be  considered  as  an  ac- 
knowledgment of  indebtedness  to  the  defend- 
ant in  a  sufficient  sum  to  dlsdiafge  the  de- 
mand, and  Judgment  shall  be  rmderad  against 
liim  in  favor  of  the  plaiutifl.*' 

There  can  be  no  doubt  that,  under  the  ar- 
ticle cited,  the  failure  of  the  garnishee  to 
answer  authorizes  a  presumption  upon  the 
basis  of  which  a  Judgment  in  favor  of  the 
seising  creditor  may  be  predicated.  But  Act 
226,  p.  343,  of  1908,  provides  tliat: 

"Appeals  from  the  judgments  rendered  by 
Justices  of  the  peace,  in  civil  matters,  •  •  • 
shall  be  allowed  irrespective  of  tiie  amonnt  hk 
dispute.  •  • 

And  there  la  nothing  In  the  text  of  the^ 
law  anywhere,  so  far  as  we  are  informed, 
which  denies  the  right  of  appeal  In  such  cases 
to  the  gamisDee  who  is  condemned  by  reason 
of  his  failure  to  answer. 

It  is  true  that  Code  Prac.  art  667,  provldes- 
that  the  party  against  whom  Judgment  has 
been  rendered  cannot  appeal: 

"(1)  If  such  judgment  has  been  confessed 
by  him,  or  if  be  bas  acquiesced  }a  the  same  by 
executing  it. 

"(2)  If  he  has  suffered  the  time  prescribed 
by  law  for  appealing  to  elapse." 


*For  otbcr  casw  sm  same  topic  and  section  NUHBSR  in  Dec.  a  Am.  Digs.  U07  to  d&ts,  a  Rq^rtw  Indexai 
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But  arUt^  667  applies  **oilI7  to  flie  district 
and  partab  oourU"  (Code  Prac  art  124),  and 
thne  Is  no  sodi  artlcla  under  title  4.  '*0t 
Proceedings  Before  Justices  of  ^e  Peace." 
It  appears  ttiat  relator  bas  neither  acquiesced 
In  tlte  Judgment  of  the  dty  court  nor  allowed 
the  time  prescribed  hy  law  fOr  appealing  to 
^■pse,  and  that  it  could,  therefore,  be  de- 
nied Its  appeal  only  upon,  tbe  theory  that  It 
has  confessed  Judipnent  Tbe  most,  bowerer. 
that  can  be  said  loran  Oie  sidiject,  is  that  Its 
failure  to  answer  certain  interrogatories,  In- 
-qulrliv  whether  It  was  indebted  to  defendant, 
was  taken  as  an  edmlsston  that  It  was  so  in- 
^bted.  But  a  mere  admission  of  indebted- 
ness, though  constituting  a  proper  basis  for 
«  Judgment,  U  not  altogether  tbe  same  thing 
«s  a  judgment,  and  still  less  is  that  the  case 
where  tbe  admlssiiHi  is  not  made  as  a  fact, 
but  arises  from  a  presumption  established  by 
law  and  based  iqpon  acts  or  omissions  which 
may  have  been  caused  by  error,  tnadvertenc^, 
«r  mittfortune. 

It  may  happen,  too,  that  a  garnishee,  for 
falling  to  answer,  has  been  condemned  In  a 
case  In  which  no  l^al  service,  or  no  service 
at  all.  luB  erer  been  made  on  him.'  , 

We  are  tberefore  of  <^lnlon  that  relator's 
appeal  was  improperly  dismissed,  and  It  Is 
accordingly  ordered,  adjudged,  and  decreed 
tliat  the  alternative  writ  of  mandamus, 
beretofore  Issued,  be  now  made  peremptory, 
tbat  the  relator's  appeal  be  reinstated  In  the 
district  court,  and  the  case  thereby  presented 
baard  and  decided  In  due  course^ 


(124  La.) 
No.  17,754. 

EBTNOLDS  v.  EGAN. 
{Supreme  Court  of  Loaisiaoa.   Oct.  18.  ltXK>.) 

1.  A^BAI.  AND  EBBOR  (|  654»)  —  OMISSIONS 
FROM  TBANSCBIPT  — RIGHT  10  HaTK  SAME 

Supplied  —  Monoa  .  to  Sopplt  Missing 

DOCrUENTB. 

Appellant  filed  a  motion  suggestins  the 
-omission  of  the  clerk  of  the  district  court  of  her 
motion  and  order  of  appeal  and  cop;  of  bond  of 

appellant  produced  copies  In  dae  time. 
They  were  properly  filed  as  part  of  the  record. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2819 ;  Dec.  Vig.  I  654.»] 

2.  Appeal  and  Ebbob  (5  538*)— Recobd  of 
Another  Suit  on  Appeal— Riqut  to  File 

rOR  CORSIDKRATION. 

There  was  another  record  In  tbe  clerk's  of- 
fice of  the  Supreme  Court,  involving  similar  gues- 
tions.  Appellant  filed  a  motion  to  have  it  filed 
as  part  of  the  present  case,  for  sncb  reference 
as  the  court  might  deem  proper. 

The  court  ordered  it  to  be  filed. 

Tbe  order  is  not  rescinded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2406;  Dec  Dig.  S  538.*] 

(Syllabus  by  the  Court) 

Aweal  from  GItII  District  Court,  Parish 
of  Orleans;  Thonas  C.  W.  Ellis,  Judge. 
Action  by  Mrs.  Margaret  Reynolds  against 


Mary  L.  Egan.  Judgment  tor  defendant,  and 
plahitUf  aiq>eals.  Motion  by  plaintiff  to  be 
allowed  to  file  her  motion,  order  of  appeal, 
and  a  copy  of  her  bond  omitted  by  the  clerk, 
and  to  be  allowed  to  annex  the  transcript  of 
another  appeal.   Motion  granted. 

See,  also.  12S  La.  114.  294.  48  South.  764, 
940. 

Carleton  Hunt  and  Chas.  Lougue.  for  ap- 
pellant Benjamin  Rice  Fonnan.  for  appel- 
lee. 

BREAUX,  O.  J.  Plaintiff's  demand  for 
damages  was  dismissed  on  the  11th  dsy  of 

May,  1909. 

Sbe  moved  for  an  appeal,  which  was 
granted.  The  record  of  appeal  was  brought 
to  this  court  and  filed  on  the  28th  of  June, 
1909.  On  June  SO,  1909,  her  counsel  filed 
a  motion  In  this  court,  in  which  he  alleged 
in  behalf  of  his  client  that  the  clerk  of  the 
district  court  omitted  from  the  transcript 
a  c<H>y  of  her  motion,  the  order  of  appeal, 
and  a  copy  of  her  bond. 

In  tbls  motion  appellant  urged  that  be  be 
allowed  to  file  a  certified  copy  of  tbe  record 
which  the  clerk  had  omitted  to  copy  In  tbe 
transcript 

A  supplemental  transcript  containing  these 
copies  was  brought  up  and  filed. 

In  the  motion  containing  the  foregoing, 
appellant  asked  to  be  allowed  to  annex  tran- 
script No.  17,287 — another  appeal — and  that 
it  be  considered  in  connection  with  tbe  trans- 
script  In  the  appeal  before  the  court  In  the 
present  case.  No.  17,754.  Tbe  words  "with- 
out prejudice"  form  part  of  the  prayer  of 
the  motion. 

There  are,  therefore,  two  questions  before 
us  for  decision:  One,  whether  missing  docu- 
nfents  sball  be  filed  and  tbe  record  of  ap- 
peal be  made  complete;  the  other,  whether 
record  In  No.  17.287  shall  be  annexed  to 
and  form  part  of  the  present  appeal,  and 
the  Issues  It  brings  up  here  be  considered. 

Tbe  court  granted  the  above  motlcm  to 
supply  tbe  missing  record  without  prejudice 
on  June  30.  1909. 

The  attorn^B  for  Mrs.  Egan  object,  and 
move  the  court  to  recall  the  order  of  June 
30,  1009,  and  to  dismiss  the  devolutive  sp- 
peal  of  Mrs.  Reynolds,  because  the  allegation 
of  incompleteness  of  tbe  record  is  not  true, 
as  tbe  transcript  contains  all  needful  pro- 
ceedings, and  because  Mrs.  B^nolds  has 
not  made  the  required  deposit  to  meet  costs 
of  appeal. 

Tbe  appellant  had  tbe  right  to  have  a  cor- 
rect transcript  made  part  of  tha  transcript 

The  other  ohJectl<m  was  to  annexing  the 
record  of  another  suit,  and  to  the  prayer 
of  Mrs.  Reynolds  to  have  the  issues  In  tbe 
case  annexed  considered  st  this  time  and 
decided  in  the  case  now  pending  before  us. 

The  objection  to  tbe  motion  of  appellant 
for  an  order  to  file  anotlier  transcript  to 
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be  c(niBld»ed  hy  tUa  coort,  !b  not  nuln- 
talned. 

The  flllBg  of  the  transcript  Ib  not  prejn- 
dldaL  It  cannot  affect  the  Issaea  one  way 
or  the  other,  except  to  the  extent  that  th^ 
may  have  bearing  In  the  presmt  caae. 

The  consolidation  of  the  two  cases  bj  mth 
a  motion.  Is  not  to  be  thonght  of.  If  such 
was  the  purpose  of  tlie  motion,  then  It  must 
fall  of  Its  pnrpoee  to  that  extent.  The  rec- 
ord of  the  other  suit  filed  will  be  considered 
(ody  If  tt  contains  erldeiun  or  bilnca  issues 
which  can  or  should  be  consldoed  In  decid- 
ing the  present  caae,  and  no  furtha. 

As  the  two  cases  relate  to  tiie  same  issues, 
and  the  transcript  brings  issues  that  are 
germane,  we  think  of  no  good  reason  to  ex- 
clude the  record  filed,  which  will  be  consid- 
ered to  the  extent  before  mentlraed. 

As  relates  to  the  costs  of  appeal:  That  Is 
not  a  matter  which  can  be  brought  up  as  an 
objection  of  the  appellee  to  a  motion  to  dis- 
miss the  appeaL 

The  motion  of  appellant  la  granted  to  the 
extent  stated.  It  follows  that  defendant's  ob- 
jections to  the  motion  are  overruled. 


(124  Lb.) 
No.  17383. 

nUSCOVILLB  RBAMTT  CO.  t.  POUCH 
JURY  OF  PARISH  OF  ST.  BERNARD. 

In  re  FRISCOVILLEl  REAI/TY  CO. 

(Soprame  Court  of  LouiBiona.   Oct  18»  1909.) 

Appeal  and  Ebbob  (|  361*)— StrsPEnsivK  Ap- 
peal— Application. 

Since  proceedings  in.  the  difltrict  coDitB  are 
reqnired  to  be  in  writiog,  a  verbal  application 
over  the  telephone  for  a  suBpensive  appeal  can- 
not Berre  as  the  baala  of  a  proceeding  In  the 
Boprema  Conrt  to  compel  the  }adge  to  grant  the 
appeal. 

[Ed.  Note.— For  other  caseB,  Bee  i^ipeal  and 
Error,  Dec.  Dig.  |  361.«] 

Action  by  the  Frlacovllle  Realty  Company 
against  the  Police  Jury  of  the  Parish  of  St 
Bernard.  On  an  order  denying  plaintiff's  ap- 
plication for  a  suspensive  appeal  from  an  ex 
parte  order  dissolrlng  an  Injunction  on  bond, 
he  applies  for  mandamus,  cwtlorart,  and 
prohibition  to  require  the  granting  of  auch 
appeal.   Application  denied. 

OllTOr  B.  liTandals  and  Fred  A.  Ahrens, 
for  relator.  F.  Estoplnal  and  N.  H.  Nunes, 
for  re^Mmdent 

PROTOSTY,  J.  Relator  applies  fior  a  man- 
damna  directing  the  Judge  of  the  lower  court 
to  grant  him  a  suspensive  appeal  from  an  ex 
parte  order  dissolving  an  Injunction  on  bond. 
Relator  alleges  that  Its  application  for  the 
appeal  was  made  over  the  tel^cme.  This 
allegation  Is  fatal  to  the  application.  Pro- 
ceedings In  the  district  courts  must  be  in 
writing,  and  an  application  for  ai^>eal  made 
verbally  (and  still  less  by  telephone)  cannot 


B«ve  as  the  basis  for  a  proceeding  Id  this 
court 

The  appllcathm  of  rdatw  Is  rejected  at  Its 
cost 


(124  La.) 
No.  17.B67. 
MINOR'S  ESTATB  v.  CRUSEL. 
(Snpieme  Conrt  of  Lonlstana.   Oct  18,  1900. 
Beheaiing  Denied  Nov.  iS,  1909.) 

L  Sales  (|  163*)  —  OoirraACT  —  Breach  bt 
Selleb. 

Defendant  having  contracted  to  fumisb 

glaiutiff  20,000  barrels  of  oil,  deliverable  dot^ 
ig  certain  months  at  defendant's  option,  breach- 
ed the  contract  by  notifying  plamtiff  that  he 
coold  not  deliver  more,  after  having  ddivered 
16,335  barrels. 

[EM.  Note.— For  other  caaei,  aee  Sa2e%  Dec 
Vig.  S  163.«] 

2.  Sales  (|  417')— Contbact—Bbieach— Dam- 
ages—Mabket  Value— Evidence. 

Defendant  contrsctod  to  deliver  to  plain- 
USb  20,000  barrels  of  oil,  at  5S  cents  a  barrel, 
between  February  and  September,  1906.  and, 
after  delivering  16,335  barrels,  wrote  plaip  tiffs, 
on  Febmary  14,  1907.  that  he  was  unable  to 
deliver  any  more,  offering,  however,  to  purchase 
their  supply  for  the  ensuing  year  at  a  price  that 
would  save  them  from  loss,  and  advising  them 
not  to  make  purchaBe  at  brraent;  Uiat  aales 
were  then  being  made  at  9S  cents  to  $1  a  bar^ 
rel  f.  o.  b.  shilling  point,  which,  with  freight 
added,  made  the  cost  at  point  of  delivery  $1  27 
to  $1.33  per  barrel.  Plaintiffs,  in  May,  1007. 
contracted  for  12,000  barrels  at  $1.33  deliveml, 
and  sued  for  the  difference.  Held,  that  neb 
facts  sofficieutly  showed  that  |1.33  per  barrel 
was  the  market  price  at  the  point  m  delivery 
at  the  time  of  defendant's  breach. 
[Dd.  Note.— For  other  caBeo,  sea  Sales,  Dec 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;  Fred  D.  King,  Judge. 

Action  by  the  estate  of  H.  C.  Minor  against 
J.  Kdward  Cnisel.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

J.  M.  Lap^re  and  Hall  ft  Monroe;  for  ap- 
pellant G6gg,  Qntntfero  &  GIdlere,  for  ap- 
pellee. 

PROVOSTY,  X  The  plalntlfb,  John  D. 
Minor  and  others,  are  the  owners  of  Oie 
Southdown  plantation,  situated  near  Honma, 
In  the  parish  of  Terrebonne,  whldi  planta- 
tion uses  oil  as  taei  In  its  si^r  mill  or  re- 
finery. The  defendant  Is  an  oil  dealer  and 
purchaser  operating  In  the  Jennings  and 
other  oil  fields.  In  January,  1906,  the  parties 
entered  Into  a  contract  for  20,000  barrels  of 
oil  at  08  cents  per  barrd  delivered  on  the 
plantation,  shipments  at  option  at  seller  be- 
tween February  and  September.  After  16.335 
barrels  had  be^  delivered  under  the  ccm- 
tract  defendant,  on  February  14, 1907.  wrote 
to  platntUDs  that  he  was  unable  to  make  any 
further  delivery.  This  was  a  clear  default 
on  the  contract;  but,  for  greater  precaution, 
the  plalntions  made  a  formal  demand  upon  de- 
fendant through  their  attorneys.  Plalntiflh 
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were  then  already  In  the  market  for  the 
purchase  of  12.000  to  15,000  barrels  for  the 
ensuing  crop.  Defendant  offered  them  his 
serrlce  for  making  this  purchase,  represent- 
iDg  that  If  they  would  allow  him  time,  and 
would  not  bring  suit,  he  could  make  it  at  a 
price  snffldentiy  low  to  offset  any  loss  they 
might  othmrlse  softer  trom  Us  default  on 
the  other  contract  A.t  that  time  plaintiffs 
bad  already  been  canTasslng  the  market  (or 
maktng  this  porchase.  Tbey  contlnoed  to  do 
80,  and  erentnally.  In  May,  1907.  contracted 
for  U,000  barrels  at  91^  delivered  on  the 
plantation,  Bhlpments  at  option  of  seller  bfr 
tween  date  of  contract  and  Septembw,  1907. 
During  tikla  time  the  lowest  offw  defendant 
made  to  plaintiffs  onder  ids  tenda  of  serv- 
ices was  $1.34  delivered  on  plantation.  The 
present  snlt  Is  for  the  difference  between  the 
68  cents  p«>  barrel,  contract  price  for  the 
8,065  barrels  wbidi  d^endant  foiled  to  de- 
liver imder  bis  nmtract,  and  fl.38  per  bar* 
r«l,  market  price  at  the  time  the  da  sbonld 
have  been  delivered. 

I>efendant  acknowledges  his  default  and 
Us  liability,  bnt  contends  that  there  is  no 
proof  in  the  record  of  what  was  Hie  market 
price  of  oil  at  the  time  In  question. 

There  is  abundant  evidence  ttiat  platntftTs 
canvessed  tbe  market  at  that  time  and  con- 
tlnnously  thereafter,  and  that  tiie  beat  price 
which  could  be  secured  was  the  $1.83  per  bar- 
rel. But  tbls  canvassing,  and  the  purchase 
of  the  12,000  barrels  of  oil,  were,  says  de- 
fendant, for  future,  and  not  fOr  immediate, 
delivery,  and  hence  are  no  criterion  of  the 
market  price  of  oil  for  Immediate  delivery. 

No  reason  Is  assigned  why  the  price  of 
oil  for  delivery  in  the  course  of  the  ensuing 
few  months  should  be  higher  than  that  for 
Immediate  delivery,  or,  if  it  Is.  why  tbe  dif- 
ference should  not  be  offset  by  tbe  diminution 
In  price  which  the  evidence  shows  attends  a 
large  transaction — ^the  purchase,  for  Instance, 
of  as  much  as  12,000  barrels.  Instead  of  3,665. 

The  purchase  thus  made  by  plaintiffs  In 
good  faith,  after  every  effort  to  secure  the 
lowest  possible  price.  Is,  we  think,  a  suffi- 
ciently safe  criterion. 

Defendant's  tender  of  services  for  purchas- 
ing the  12,000  to  15,000  barrels  of  oil  was 
made  in  the  same  letter  In  which  he  an- 
nounced his  Inability  to  make  further  deliv- 
ery under  his  contract.  He  added  that  he 
advised  plaintiffs  not  to  make  the  purchase 
Just  then,  because,  he  said: 

"The  sales  iKing  made  now  are  bringing  96 
cents  to  |1  per  barrel  t  o.  b.  cars  at  shipping 
point.** 

The  prices  thus  named  by  defendant  are 
those  St  shipping  point.  Now,  if  we  add  to 
than  the  cost  of  transportation  trom  dipping 
point  to  plantaUon,  namely,  82  cents  per 
barrel,  we  have  $1^27  and  $1.82  pee  barref 
as  having  been  the  ruling  price  for  Feb- 


raary— figures  which,  with  the  admitted  con- 
tinuous rise  in  tbe  market,  would  easily  ac- 
count for  the  $1.88  which  plaintlfte  found 
themselves  compelled  to  pay  in  May. 

The  very  delay  of  plaintiffs  in  making  pur- 
chase— ^In  May,  Instead  of  in  Febmary,  or 
thereabouts — defendant  comqplalns  of.  But 
this  he  does  with  a  bad  grace,  since  it  was 
largely  at  his  instance. 

We  are  satisfied  that,  If  any  material  dis- 
crepancy had  existed  between  the  price  at 
which  idalntlffB  bought  tiie  8,665  barrels 
which  had  failed  of  delivery  and  the  market 
price,  defendant,  a  dealer  in  oil,  and  there- 
fore perfectly  familiar  with  this  market 
price,  would  have  taken  the  trouble  to  diow 
It  on  tbe  trial 

It  is  thraefore  ordered,  adjudged,  snd  de- 
creed that  tbe  Judgment  aniealed  from  be 
set  aside^  and  that  the  plaintiffs  have  Judg- 
ment against  tbe  defSndant,  J.  Edward  Gru- 
sel,  In  the  sum  of  y%748.T6,  with  5  per  cent 
per  annum  interest  therem  trom  April  22^ 
1907,  and  the  costs  of  this  suit 


(124  La^ 
No.  17,740. 
BENKDICT  et  al.  v.  PASLBT  et  aL 
(Supreme  Gonrt  of  Louisiana.    Nov.  2,  1909.) 

1.  Appbai.  Dismissed  Below. 

Tbe  appeal  was  dismissed  In  die  district 
court  for  want  of  proper  bond. 

2.  No  Appeal  Take:?. 

No  objection  was  raised  to  the  proceedings 
in  the  district  court,  taken  to  the  end  of  having 
the  appeal  dismissed.  No  appeal  was  taken 
from  uie  Judgment  disntissing  the  a^caL 

3.  APPEAX.  AND  ESBOB  ({  475*)— StJBPBHSIVK 

Appeal  Bond  — SurFioiEHor— Fowes  or 

DiSTBlCT  COUBT. 

That  court  had  Jurisdiction  to  pass  on  flie 
snffidency  of  the  Iwnd  of  appeaL  It  will  not  re- 
instate the  ai)peal  dlsmiBsed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  475.*] 

(Syllabus  by  the  CoortJ 

Appeal  from  Civil  District  Court,  Parisb 
of  Orleans ;  George  H.  Tbfiard,  Judge. 

Action  by  Jane  West  Benedict  and  others 
against  Mrs.  George  Pasley  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Plaintiffs  move  to  dismiss  the  appeal. 
Appeal  dismissed. 

Armand  Bomaln,  for  appellants.  Cage, 
Baldwin  ft  Grabites, -for  appellees. 

On  Motion  to  Dismiss. 

BBEAUX,  C  J.  Tbe  action  was  petitory. 
Plaintiff  Mrs.  JSne  W.  Benedict  <dalms  one- 
half  of  tbe  property  as  the  durvlvor  In  com- 
munity, and  the  heirs  the  remainder. 

Defendants  did  not  sustain  their  defense 
in  the  district  court  That  court  rendered 
Judgment  In  favor  of  plaintiffs  on  the  21st 
day  of  May,  1909. 

On  June  1,  1909,  defendants  and  appel- 
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lontB,  ttaraagh  oonnsel,  flUed  a  motion  tor  a 
suspeoBiTe  appeal  on  a  bond  of  |250.  On 
July  7,  1909,  the  plaintlffB  and  apprises  ap- 
peared In  the  district  court  and  filed  a  role 
to  dismiss  the  appeal. 

After  having  beard  erldmce  and  axgnment, 
the  district  court  ordered  defendants  in  rule 
— appellants  here — to  furnish  an  additional 
bond  of  appeal  In  the  sum  of  ^OQO,  with  good 
and  solTfint  surety,  and  in  default  of  fumlsb- 
Ing  such  a  bond  In  fire  days  the  appeal  to  be 
dismissed ;  that  is.  the  original  btrnd  was  for 
«2S0.  The  district  court  did  not  think  it  was 
large  enough,  and  tor  that  reason  ordered 
an  increase  of  9600. 

After  the  five  days  had  elapsed,  the  appeal 
was  dismissed  by  the  district  court 

In  this  court  moUon  was  filed  asking  for  a 
dismissal  of  the  appeaL 

The  prayer  of  the  anwUees,  we  have  noted. 
vruB  mianted  in  the  district  court  No  appeal 
was  taken  from  the  Jndgmait  of  the  district 
coQ^t  dismissing  the  appeal.  That  court  had 
Jurisdiction,  subject  to  aK>Mli  to  inquire  in- 
to the  sufficiency  of  the  bond.  Edwards  t. 
Edwards,  29  La.  Ann.  S99;  Succession  of 
Ctaarmbury,  8A  La.  Ann.  21 ;  Surget  r.  Stan- 
ton, 10  La.  Ann.  81&;  Wood  t.  Herr61I,  14 
La.  Ann.  61;  Tredenbnrgh  t.  Behan  et  aL. 
S2  La.  Ann.  475. 

Whenever  evidence  is  produced  to  show 
that  the  bond  is  insuffident  tiie  district 
court  has  Jurisdiction  to  hear  evidence  and 
argument,  and  primully  to  pass  upon  the 
weight  and  effect  of  the  testimony,  and  de- 
cide whether  or  not  the  bond  is  sufficient 

Tbe  court  a  qua  exercised  that  jurlsdic- 
tl(m.  No  complaint  was  raised.  The  appel- 
lants tacitly  adopted  the  correctness  of  the 
ruling  of  tbe  district  court  directing  tbem  to 
furnish  additional  surety  within  the  time 
specified. 

Tbe  court.  In  Issuing  the  supplemental  or- 
4er  of  appeal,  In  regard  to  the  question  of 
its  necessity,  acted  upon  evidence  produced, 
which  iB  not  before  us,  and  no  objection  la 
urged  to  Its  nonproductlon  on  appeal. 

In  the  absence  of  all  complaint  that  the 
court  has  gone  beyoAd  Its  jurisdiction,  or  has 
•exceeded  the  discretion  with  which  It  Is  In- 
vested, it  only  remains  for  us  to  dismiss  the 
appeal. 

The  appeal  Is  dismissed. 


(124  La.) 

No.  17,497. 

HARYEY  V.  HARVEY. 

<Snpreme  Court  of  Louisiana.    Oct.  18,  1909. 
Rehearing  Denied  Nor.  15,  1909.) 

1.  Assault  and  Battekt  (SS  12.  34*)— Ac- 
tions rOB  DaMAQES— MiTIOAIIOIT. 

Mere  abusive  words,  however  insultinc  and 
irritating,  will  not  justify  an  assault  sn<f  bat- 
tery:  but,  in  a  civil  action  for  damagei,  such 


provocation  may  be  eimddered  In  mltiffstloa  of 

damases. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  H  10,  48 ;  Dec  Dig.  H  12. 
S4.*J 

2.  Appeal  ahd  Bbbob  (I  1002^  —  Bbtibw — 

QtrEBTioNS  OF  Fact. 

Id  aetiona  for  damages,  where  the  evidence 
Is  conflictlDf,  tbe  Tecdict  of  the  jury  is  entitled 
to  great  weigiit,  both  w  tiw  facts  and  the  quan- 
tum of  damages. 

[Ed.  Note^For  other  cases,  see  Appeal,  and 
Error,  Cent  Dig.  II  88S5-8887;  DMb  Dig.  f 
1002.^] 

(Syllabos  by  tbe  Court) 

Appeal  from  CItU  IMstrict  Court,  Parish 
of  Orleans ;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  Edna  Lu  Harvey  against  Horace 
B.  Harvey.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Dart  &  Keman,  for  aopedlant  Charles 
LouQu^  for  appellee: 

LAND,  J.  Plaintiff  sued  fi>r  damages  for 
an  allied  malicious  slap  In  the  face  admin- 
istered by  the  defendant,  who  for  answer 
admitted  the  assault  and  battery,  but  plead- 
ed mm  assault  dnnesne  in  tbe  way  of  a  no^ 
Imt  kick,  and  that  tlie  plaintiff  proroked  the 
difficulty. 

A  divided  Jury  found  a  Terdlet  In  taror 
of  the  plaintiff  for  tbe  sun  of  $500  and  costs. 

The  trial  Judge  seriously'  doubted  tbe  cor- 
rectnras  of  the  finding  of  the  Jury,  but  at 
the  same  time  overruled  defendants  motion 
for  a  new  trial,  to  the  aid  that  "this  unfbr^ 
tunate  family  disturbance  be  finally  settled" 
by  a  Judgment  of  the  Supreme  Court. 

Tbe  defendant  has  appealed,  and  it  be- 
comes out  duty  to  review  the  verdict,  botb 
on  the  law  and  the  facts. 

Plaintiff  is  a  divorced  wonun,  who  has  re- 
sumed her  maiden  name.  She  is  a  niece  of 
the  defendant,  who  was  secretary  and  man- 
ager of  tbe  Harvey  Canal  Company.  Plain- 
tiff WAS  a  stockholder  of  the  same  corpora- 
tion, and  was  also  president  and  manager 
of  a  brick  manufacturing  company,  located 
on  the  Harvey  Canal,  and  using  tbe  same 
for  the  purposes  of  transportation.  It  ap- 
pears that  there  was  friction  between  the 
plaintiff  and  the  defendant  over  business 
matters,  and  that  plaintiff,  womanlike,  had 
aired  her  grievances  in  tlie  community. 

On  July  23,  1907,  the  plaintiff  went  to  the 
defendant's  <^ce  for  the  purpose  of  uring 
the  long-distance  tdephone.  De^idant  caiue 
In,  and  a  conversation  arose  over  the  pay- 
ment of  canal  tolls  due  by  the  idalntiff.  Ac^ 
cording  to  plalntllTs  version,  she  owed  tolls, 
but  did  not  know  the  amount,  and,  on  so 
saying,  the  defendant  contemptuously  re- 
marked, "Such  bralnsl"  and  also  denied  any 
knowledge  of  a  certein  agreonent  rrtating 
to  tolla  which  tbe  plaintiff  asserted  she  had 
made  with  the  company. 

Defoidanf  B  vmlon,  in  the  main  corrobo- 
rated by  the  testimony  of  his  bookkeeper,  is 
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tha^  on  bte  reqneat  ftv  a  aettlenwiit  of  tolls, 
tbe  pialntMf  flew  lato  a  Ti<dent  panlon,  and 
ponred  forth  a  torrent  of  abitslTe  lansnage. 
relatlT*  to  the  manner  in  which  tbe  defend- 
ant had  treated  herself  and  others  In  busi- 
ness transactions. 

Thmupon  the  dtfendant  left  his  ofllce  and 
walked  rapidly  down  the  hall  toward  the 
front  porch.  The  idalntUT  Immediately  ttA' 
lowed  on  his  he^  erylng,  "Ton  snake  In 
the  crassr 

When  the  parties  reached  the  porch,  a 
-nght"  enwed. 

Defendant  toatlfled  that  the  plaintiff,  otnn- 
ing  on  the  porch,  called  him  a  "honnd"  and 
kicked  him.  Plalntlfl  tesUfled  that  she  did 
not  kick  him.  or  attempt  to  kick  tbe  defend- 
ant, and  did  not  mn  each  ^raslve  epithet,  bnt 
that,  when  she  reached  tbe  porch,  the  de- 
fendant tomed  and  slapped  her  In  tbe  face^ 
The  only  witness  who  claims  to  have  seen 
the  beginning  of  the  affray  testified  ttiat  the 
defendant  strode  the  first  blow ;  and  tbe  de- 
fendant himself  etated  to  a  friend  that  he 
had  MlappeA  plaintiff  because  of  "wordiT 
spoken  by  her.  It  does  not  appear  that  the  de- 
fendant, on  tbe  occasion  In  qnestlon,  stated 
to  any  one  that  the  plaintiff  had  kicked  blm. 

On  the  GonfllcUnr  evidence  In  the  record, 
we  are  not  iwepared  to  say  that  tbe  d^end- 
ant  baa  sustained  his  plea  of  self-defense; 
bat  It  abundantly  appears  from  the  teatl- 
mony  of  ipdependent  witnesses  that  tbe 
plaintiff,  after  Insnltlag  and  abudng  the  de- 
fendant In  his  office,  followed  him  to  the 
porch,  still  Tllllfytng  him. 

Of  course,  in  criminal  law,  mere  Insnltlng 
words  do  not  Justify  an  assault  and  battery. 
They,  however,  constitute  provocation,  and 
the  qnestfon  is  what  effect  provocatton  has 
in  a  case  of  this  kind. 

This  coart,  in  M&ssett  v.  Kelt  116  La. 
1107.  41  South.  330,  where  the  plahitlff  saed 
for  damages  for  assault  and  battery,  said; 

"He  waa,  therefore,  the  oCeoder  and  aggressor 
from  begioning  to  end,  and  tiis  case  falls  with- 
in tbe  ooctrine  that  he  who  is  In  fanlt.  and 
•nee  for  damages  resulting  therefrom,  cannot 
recover  for  tlie  lojories  inflicted  on  him.  al- 
though tbe  perpetrator  was  not  Jaatifled  In  law 
in  hu  condnct''— citing  a  number  of  autboritlee. 

In  Johns  V.  Brlnker,  30  La.  Ann.  241,  the 
plaintiff,  a  chambermaid  on  a  steamboat, 
sned  defendant,  the  captain,  for  damages  for 
assault  and  battery.  This  court,  finding  that 
tbe  blow  complained  of  was  provoked  by 
the  plalntifTB  insolence,  insubordination,  and 
threats  of  personal  violence,  afllrmed  the 
verdict  in  favor  of  the  defendant.  In  all  the 
cases  In  our  own  Reports  on  this  subject 
which  have  been  cited  by  counsel  there  was 
some  act  of  physical  aggression  or  threat  of 
violence  on  the  part  of  the  complainant  In 
Haseett  v.  Keff,  116  La.  1107,  41  South.  830, 
there  were  vllllflcatloo,  threats,  and  a  hostile 
attitude,  which  induced  the  defendant  to  be* 
lleve  that  he  was  about  to  be  assailed. 


Where  tbe  alleged  provocation  consists  of 
mere  abusive  words,  however  much  they 
may  be  calculated  to  ezdte  and  irrlteto.  tb^ 
will  not  Jostuy  an  assault  and  battery ;  but 
In  a  dvU  acthm  such  provocation  may  go 
In  mitigation  of  damages.  Richardson  v. 
Zuntz,  26  I<a.-  Ann.  SIS.  This  rale  la  In  ao> 
cord  with  the  general  Jnrlapmdence  on  tbe 
subject  See  4  Cent  Dig.  Assaolt  and  Bat- 
tery, 48(C). 

Hence  the  provocation  In  this  case  does 
not  excuse  or  Justify  the  assault  and  battery 
In  question,  but  merely  constitutes  a  mitigat- 
ing circumstance  In  favor  of  the  defendant 

Considering  the  stete  of  public  sentiment 
on  the  subject  of  assaalto  and  batteries  by 
m^  or  women,  we  are  persoaded  that  the 
Jury,  in  assessing  the  damages,  gave  the  de- 
fendant the  benefit  of  all  the  mitigating  dr- 
cnmstances  of  the  casew  We  most  assnme 
tiiat  the  Jury  found  that  the  defendant  did 
not  strike  In  self-defOnsfc  If  tbe  provocation 
had  not  been  considered,  tbe  verdict  would 
In  all  ivobaMllty  have  been  for  a  much  larg- 
er amount  We  cannot  say  that  the  verdict 
Is  e»»B8lve  on  the  facte  disclosed  by  the  rec- 
ord. 

Defendant  complains  of  the  excluelon  of 
evidence  tendteg  to  show  that  the  plaintiff  on 
some  former  occasion  kicked  another  man, 
wlUiout  cause  or  provocation,  In  the  same 
manner  In  which  she  attempted  to  kick  tbe 
defmdant,  according  to  the  avermente  of  his 
answer. 

The  relevancy  of  such  evidence  in  a  case 
of  this  kind  is,  to  say  the  least,  too  remote 
to  affect  the  final  result,  and  ite  admission 
would  have  confused  the  Issues  before  tbe 
Jury,  by  leading  them  Into  the  Investigation 
of  the  rli^t  or  wrong  of  plaintiff's  conduct 
In  another  affray  with  a  different  person. 
Counsd  for  defendant  has  not  deemed  tbe 
ncluslon  of  such  evidence  of  snflSclent  im- 
portance to  reqiiest  the  remanding  of  the 
case  for  a  new  trial. 

It  Is  ther^ore  ordered  that  tbe  verdict  and 
Judgment  be  affirmed ;  defendant  to  pay  costs 
of  appeal. 

Mr.  Justice  FROVOSTY  takes  no  part,  not 
having  heard  the  a^ment 


(124  La.) 
No.  17,717. 

LANDRT  V.  RAMOS  LUMBER  ft  MFQ.  CO., 
Umlted. 

In  n  BAMOS  LUMBER  &  BITG.  CO.. 
Limited. 

(Supreme  Court  of  Looislana.    Nov.  2,  190ft.} 

1.  Cbbtiokabi  (I  89*)— Tub  vob  Appuoatiox 
—Effect  or  Faildbb  to  Apply  in  Tihb. 
Unless  the  application  for  the  review  of  a 
judgment  rendered  by  a  Court  of  Appeal  be 
made  within  the  time  allowed  by  article  101  of 
the  Constitution  (that  Is  to  say,  within  30  days 
after  the  rendition  and  oitry  of  the  jndgment 
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Kfodng  a  rehearins),  this  court  la  prohlUted 
from  ezerciaioff  satS  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
CenL  Bis.  H  57,  60;  Dec.  Dig.  S  39.*] 

2.  Cebtiobabj  (S  39')— Timk  fob  Applica- 
tion—Cohhbncehbnt  OF  Rttnitino. 

The  delay  within  whidi  an  application  for 
the  review  of  a  judgment  rendered  by  a  Conrt 
of  Appeal  must  be  made  begins  to  run  from 
the  rendition  and  entry  of  the  jodgmeut  in  the 
Court  of  Appesl,  and  not  from  toe  date  npon 
which  such  judgment  may  be  filed  in  the  district 
Goart. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Dec.  Dig.  S  88.*] 

8.  Cebtiobabi  ({  66*)  —  Review  —  Pbestthp- 

TION. 

Where,  upon  the  face  of  the  reeotd,  it  ap- 
pears that  a  judgment  was  rendered  by  a  Court 


to  ue  contrary,  that  It  was  entered  upoif  the 
minutes  on  the  same  day. 

[Ed.  Note.— For  other  cases*  ses  Certiorari, 
Dec.  Dig.  I  66.*J 

(Syllabus  by  the  Court) 

Action  by  Louis  I^ndry  against  the  Ra- 
mos Lumber  &  Manufacturing  Company,  Lim- 
ited. Plaintiff  bad  Judgment,  wblcb  was  af- 
firmed in  a  Court  of  Appeal,  and  defendant 
applies  for  certiorari  or  writ  of  review  to 
the  Court  of  Appeal.  Application  dismissed. 

Beattle  A  Seattle,  for  applicant  Marks, 
Wortham  &,  Le  Blanc,  for  respondents. 

MONROE,  J.  Plaintiff  obtained  a  Judg- 
ment In  the  district  court,  which  was  afllrm- 
ed  In  the  Court  of  Appeal  by  Judgment  ren- 
dered on  April  14,  1909.  A  rehearing  was 
applied  for,  and  was  denied  by  a  Judgment 
rendered  In  chambers  and  filed  on  May  8, 
1909,  and  which  we  are  bound  to  assume  (there 
being  no  suggestion  to  the  contrary)  was  en- 
tered upon  the  minutes  upon  the  day  that 
It  was  rendered  and  filed.  This  application 
was  made  more  than  30  days  afterwards. 
Counsel  for  plaintiff,  suggesting  the  facts 
stated  (which  appear  upon  the  face  of  the 
record)  and  the  law  applicable  thereto,  move 
that  the  application  for  review  be  dismissed, 
as  not  having  been  made  witbln  the  delay 
allowed  by  law.  CTounsel  for  the  applicant 
call  attention  to  the  fact  that  the  decree  of 
the  Court  of  Appeal  denying  the  rehearing 
was  filed  In  the  district  court  on  May  13, 
1909,  and  contend  that  the  delay  allowed  for 
this  application  began  to  run  from  that  date. 

The  Constitution  (article  101),  In  provid- 
ing for  the  review  by  this  court  of  Judg- 
ments rendered  by  the  Courts  of  Appeal,  de- 
clares: 

"That  the  Supreme  Court  shall.  In  no  caae, 
exercise  the  power  conferred  on  it  by  this  ar> 
tide  unless  the  application  he  made  to  the  court, 
or  to  one  of  the  justices  thereof,  not  later  than 
thirty  days  after  the  decision  of  the  Court  of 
Appeal  has  been  rendered  and  entered." 

And  Act  No.  191.  p.  437,  of  1888  (section 

2),  reads,  In  part: 


**ThBt.  wiaUn  80  dan  after  die  roidltfon  and 
entry  of  a  Judgment  m  any  case  by  the  Court 
of  Appeal,  tne  party  cast  in  the  suit  or  any  oth- 
er person.  In  interest,  who  may  feel  aggrieved 
thereby,  shall  have  the  right  to  bring  toe  case 
before  the  Supreme  Court.   •   *  • 

party  desirii^  to  avail  himself  of  the 
remedy  provided  by  this  section,  pursuant  to 
the  provision  of  artlde  101  of  the  Constitution, 
shall,  within  the  delay  above  mentioned,  flle^  in 
the  clerk's  office  of  the  Supreme  Conrt;  his  pe- 
tition and  application,"  etc 

We  tblnk  it  clear  ttiat  the  date  at  which 
Qie  decree  ot  the  Court  of  Appeel  wu  filed 
in  the  district  conrt  baa  no  bearing  upon 
the  question  at  issne,  and  that,  the  a^^Uca- 
tlon  now  under  consideration  having  been 
made  after  the  expiration  of  the  time  al- 
lowed, this  court  is  prohibited  by  the  Const!' 
tntion  from  exordains  the  Jurisdiction  in- 
voked. Blnunw  T.  Jcmm,  117  La.  W  ^ 
South.  421. 

It  is  therefore  orAereA,  adjudged,  and  de- 
creed that  the  order  heretofore  made  In  this 
case  be  rescinded,  and  that  this  application 
be  dlamlased.  at  the  cost  of  the  applicant 


(12«  La.) 
No.  17.7ia 

AUCOm  T.  BAHOS  LUMBER  ft  UFO.  CO., 
limited. 

In  le  BAU08  LUMBER  ft  MFG.  CO.. 
limited. 

(Supreme  Court  of  Louisiana.    Nov.  2,  1909.) 

CBBTroRABi  (5  40*)— Tnca  fob  Apfucatioh— 
Effect  of  Faildee  to  Apply  in  Tm. 
This  conrt  is  without  juiiadiction  to  re- 
view a  judgment  rendered  by  a  Court  of  Ap- 
peal, when  the  application  for  such  review  was 
made  after  the  explrstlon  of  the  delay  allowed 
by  article  1(XL  of  the  Constltotion. 
.  (Ed.  Notar-I^ir  other  eases,  see  Gutionrir 
Cent.  Dig.  i  SS;  Dec.  Dig;  f  40.*] 

(Syllabus  by  the  Oonrt) 

Action  by  Helena  Aucoln  against  the  Ra- 
mos Lumber  ft  Manufacturing  Company, 
Limited.  Plaintiff  bad  Judgment,  which  was 
affirmed  by  a  Court  of  Appeal,  and  defendant 
applies  for  certiorari  or  writ  of  review  to 
the  Court  of  Appeal.  Application  dismissed. 

Beattie  ft  Seattle  for  applicant  Marits^ 
Wortham  &  Le  Blanc,  tm  respondents. 

MONROE.  X  In  this  case,  as  In  the  case 
of  Louis  Landry  v.  Ramra  Lumber  &  Manu- 
facturing Co.,  Ltd.  (Na  17.717,  this  ds;  de- 
cided) 50  South.  698,  the  appllcatloa  for  the 
writ  of  review  was  made  after  the  eqilra- 
tlon  of  the.  delay  allowed  by  article  101 
of  the  Constitution;  the  dat»  upon  whldi 
the  Jodgmenta  wore  rendered  and  altered 
and  upon  which  tiie  applications  for  re- 
view were  made  having  beoi  the  same  In 
both  coses.  This  court  is  therefore,  and  for 
the  reasons  fully  stated  In  the  case  referred 
to,  without  Jurisdiction  to  review  the  Judg- 
ment here  complained  of;  and  it  Is  accord- 
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Ingly  adjndged  and  decreed  that  this  appli- 
cation be  now  dlgmlased,  at  the  coat  of  tiie 
applicant 


(124  La.) 
No.  17,719; 

BXHONEAUX  T.  BAHOS  LUMBm  A  UFO. 
CX>.,  LiiDited. 
In  n  BAHOS  LUMBER  ft  UTG.  GO. 
United. 

(Saprema  Gonrt  of  LonMana.   Nor.  2,  1909.) 

CERTIOKAKt  (I  40*)— TmB  FOB  APPLICATION— 

EmcT  or  Failure  to  Apply  in  Time. 
This  court  Is  wlthoat  jarisdtction  to  re- 
view a  iadcmeat  rendered  bj  a  Court  of  Ap-' 
peal,  when  the  applteatlon  for  such  review  la 
made  after  the  expiration  of  the  delay  allowed 
hj  article  101  of  the  Constitation. 

[Ed.  Note.— For  other  cases,  see  Certior**^ 
Cent  Dig.  S  68;  Dee.  Dig.  |  40.*] 

(SjUaboa  hf  Ae  Goart) 

Action  by  Elles  Simoneaux  against  the 
Ramos  Lumber  &  Manufacturing  Oompany, 
Limited.  Plaintiff  had  Judgment,  which  was 
affirmed  by  a  Court  of  Appeal,  and  defend- 
ant applies  for  certiorari  or  writ  of  review 
to  the  Court  of  Appeal.  Application-  dis- 
missed. 

Seattle  ft  Beattle,.  for  applicant  Marks, 
Wortham  ft  Le  Blanc,  tor  respondents. 

MONROE,  3.  In  this  case,  as  In  the  case 
of  Lonis  Landi7  v.  Ramos  Lumber  &  Manu- 
facturing Co.,  Ltd.  0^0. 17,717,  this  day  decid- 
ed) 50  South.  593,  the  application  for  the  writ 
of  review  was  made  after  the  expiration  of 
the  delay  allowed  by  article  101  of  the  Con- 
stitution; the  dates  upon  which  the  Judg- 
ments were  rendered  and  entered  and  upon 
which  the  applications  for  review  were  made 
having  been  the  same  In  both  cases.  This 
court  is  therefore,  and  for  the  reasons  fully 
stated  In  the  case  referred  to,  without  Ju- 
risdiction to  review  the  judgment  here  com- 
plained of;  and  It  is  accordingly  adjudged 
and  decreed  that  this  application  be  now  dis- 
missed, at  the  cost  of  the  applicant 


(124  La.) 
No.  17,928. 

STATE  «  rel.  MULLER,  Dist  Atty.,  et  al. 
T.  CYB  et  al. 
In  re  CYB  et  aL 

(Supreme  Gonrt  of  Louisiana.    Nov.  2,  1909.) 

1.  Schools  and  School  Districts  (f  63»)— 
Bbhoval  of  Mehbbbs  or  School  Boabd— 
Statdtss— Construction. 

Under  Acts  1902,  p.  408.  No.  214,  J  6,  pro- 
viding that  for  Incompetency,  neglect  of  duty, 
or  malfeasance  In  office  the  Governor  may  re- 
move members  of  the  parish  boards  of  school 
directors,  subject  to  the  ratification  of  the 
State  Board  of  Education,  a  removal  by  the 
state  board  is  not  a  removal  by  the  Oovemor; 
the  action  of  the  board,  even  though  the  Gov- 
ernor be  a  member  and  vote  with  the  majority, 


not  being  his  action,  and  his  mera  appzoral  not 

satisfying  the  statute. 

[Ed.  Note.— For  other  cases,  see  Schoids  and 
School  Districts,  Dec.  Dig.  i  53.*] 

2.  Schools  and  School  Districts  (§  53*)— 
Removal  of  Meubers  op  School  Boakd— 
Causes— STATUTEa—CoNSTBDOTioHi 

Acta  1902,  p.  408,  No.  214,  {  6,  providing 
that  for  incompetency,  neglect  of  duty,  or  mal- 
feasance in  office  the  Governor  may  remove 
members  of  the  parish  boards  of  school  direc- 
tors, is  restrictive,  and  does  not  authorize  a 
removal  for  "the  deplorable  condition  of  the 
school  affairs  of  the  pariah,"  since  such  con- 
dition may  have  resulted  from  causes  entirely 
disconnected  with  any  incompetency,  etc..  on 
the  part  of  members  of  the  board. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  {  5S.*] 

Action  by  the  State,  on  the  relation  of  A. 
N.  Muller,  District  Attome:?,  and  others, 
against  Paul  N.  Cyr  and  others.  Judgment 
for  relators,  and'respondents  apply  for  writs 
of  certiorari  and  prohibition.  Judgment  set 
aside,  and  suit  dismissed. 

Andrew  Thorpe  and  Cammack  ft  Brous- 
sard,  for  relators.  Anthony  N.  Muller  and 
Porteus  R  Burke,  for  respondents. 

PROVO^TT,  J.  The  relatoni  were  elected 
members  of  the  school  board  of  the  parish  of 
Iberia  at  the  election  of  November,  1908,  in 
pursuance  of  Act  No.  60.  p.  92,  of  1906. 
They  qualified  duly,  apd  were  in  office  when 
on  June  19,  1909,  the  State  Board  of  Educa- 
tion adopted  the  following  resolution: 

"Resolved,  that,  owing  to  the  deplorable  con- 
dition of  the  Bchool  affairs  in  Hie  parish  of  Ibe- 
ria, the  State  Board  of  Education  deems  it  nec- 
essary to  remove  from  office  tlie  parish  board  of 
directors  of  the  parish  of  Iberia,  and  does  by 
these  presents  remove  the  said  parish  sdiool 
board  of  the  said  parish  of  Iberia. 

"Resolved,  further,  that  the  State  Board  of 
Education  elects  the  following  as  the  parish 
board  of  directors  of  the  parish  of  Iberia : 
First  ward,  B.  D.  Guidry,  vice  president,  re- 
moved ;  Second  ward,  Henry  N.  Fharr,  vice  A. 
C.  Dubloo,  removed;  Third  ward,  Gewge  L. 
Flsk,  vice  L.  L.  Gonsoulin,  removed:  IVnjrth 
ward.  Dr.  Gov  A.  Shaw,  vice  John  D.  Walet, 
removed ;  Fifth  ward,  Adolph  Romero,  vice 
Edward  Leblane,  removed ;  Sixth  ward,  G.  A. 
King,  vice  Eugene  Galliot,  removed;  Sixth 
ward,  E.  T.  Weeks,  vice  J.  W.  Eckart,  remov- 
ed ;  Sixth  ward,  Edgar  Delbommer,  vice  A. 
B.  Murray,  resigned ;  Seventh  ward,  Michel 
Delcambre,  vice  A.  D.  Delcambre,  removed ; 
Eiffhth  ward,  Dr.  B.  D.  Tarleton,  vice  H.  R. 
Minvielle,  removed ;  Eighth  watd,  St.  Paul 
Bourgeois,  vice  Paul  N.  Cyr.  removed. 

"Resolved,  further,  that  in  the  event  that  any 
of  the  above  mentioned,  named  aa  the  parish 
school  board  of  the  parish  of  Iberia,  shall  fail 
or  refuse  to  qualify,  then  in  that  event  the  Gov- 
ernor be  and  he  U  hereby  authorised  ai^  em- 
powered to  fill  such  vacandes.** 

The  persons  Elected  toy  this  resolntlon  were 
commissioned  by  the  Gorflnun',  and  they 
qualified  under  said  commlsidon,  and  have 
brought  the  present  suit  (under  the  Intru- 
sion into  office  act)  against  the  relators  to 
have  themselves  recognteed  as  the  l^al 
school  board  of  said  parish. 
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Tlie  authority  of  the  State  Board  of  Ed- 
ncatton  to  remove  the  relators  Is  said  to  be 
derived  from  section  6  of  Act  No.  214,  p.  ^18, 
of  1902,  which  reads  as  follows : 

"Be  It  further  enacted,  etc.,  that  for  Incom- 
petency, neglect  ot  duty,  or  malfeasance  in  of- 
fice, tae  QoTeruor  ma;  remove  a  member  or 
members  of  the  parish  boards  of  Bcbool  direct- 
ora,  anbJeet  to  the  nitificati<m  of  tha  State 
Board  of  EdDcatlon." 

Relators  contend  that,  by  said  section, 
the  authority  to  remove  Is  vested  in  the  Oov- 
ernor,  and  not  in  the  State  Board  of  Educa- 
tion ;  and  so  In  fact  the  section  reads.  But 
the  plaintiffs  contend  that,  the  Governor  be- 
ing a  member  of  the  board,  a  removal  by  the 
board  Is  a  removal  by  him — especially  that 
the  admission  la  made  of  record  that  he  "con- 
curred In  the  resolution."  We  do  not  think 
that  a  removal  by  the  State  Board  of  Educa- 
tion Is  a  removal  by  the  Governor.  The  ac- 
tion of  the  board,  even  though  the  Governor 
be  a  member,  and  even  though  voting  with 
the  majority.  Is  not  the  action  of  the  Gov- 
ernor. This  conclusively  appears  from  the 
fact  that  a  measure  might  be  validly  adopted 
by  the  t>oard,  though  the  Governor  disap- 
proved of  It,  and  actually  voted  against  it. 
The  removal  la  required  by  said  section  6  to 
be  the  act  of  the  Governor  himself  as  Gov- 
ernor. In  the  present  case,  it  has  not  been 
such.  The  most  that  can  be  aald  is  that  It 
has  bad  his  approval.  A  mere  approval  does 
not  satisfy  the  statute.  Ours  Is  a  govern- 
ment by  public  opinion.  The  power  confided 
to  an  officer  is  accompanied  by  responslbill^ 
before  the  tribunal  of  public  opinion  for  its 
exercise.  If  the  removal  of  the  relators  In 
this  case  were  allowed  to  stand,  the  respon- 
BlblUtT  for  It  would  rest,  not  npon  the  Gov- 
ernor, but  upon  the  State  Board  of  Educa- 
tion. The  Governor  would  merely  have  ap- 
proved the  act  of  the  State  Board  ct  Educa- 
tion. 

Relators  also  contend  that  the  specifica- 
tion, in  said  section  6  of  Act  No.  21^  of  the 
cause  for  which  the  removal  Is  authorized, 
is  restrictive,  and  that  consequently  a  remov- 
al for  any  other  cause  la  unauthorized.  There 
can  be  no  serious  question  of  the  soundness 
of  this  proposition.  29  Cyc  1410.  Nor  can 
it  be  seriously  said  that  the  cause  assigned 
In  said  resolution,  viz.,  "the  d^lorabte  con- 
dition of  the  school  affairs  of  the  parish," 
Is  convertible  with  any  one  or  all  of  the 
causes  specified  by  section  S,  viz.,  "Incompe- 
tency, neglect  of  duty,  or  malfeasance  in 
office."  The  alleged  "deplorable  condition," 
if  It  really  existed,  may  have  come  abont 
from  causes  entirely  disconnected  with  any 
'inoompetency,  neglect  of  duty,  or  malfeas- 
ance in  office*  on  the  part  of  the  members  of 
the  school  board.  For  Instance,  the  prmnt 
squabble  between  the  two  school  boards  has 
broucht  about  a  d^lorable  condition  In  the 
school  affairs  of  said  parish,  and  for  this  de- 


ploraUe  cmidltlon  the  platnttflrs  an  a»  much 
responsible  as  the  relators;  and  yet  no  Imputa- 
tion of  incompetency,  neglect  of  doty,  or  mal- 
feasance In  office  is  laid  at  the  door  of  either 
plalntlfTs  or  relators. 

Relators  also  contend  that  the  said  section 
6  of  Act  Na  214  was  repealed  1^  Act  N& 
60  of  1906,  and  also  that  said  sectKm  6  Is  nn- 
constltntlonal.  As,  however,  we  have  con- 
cluded that  no  removal  has  been  made  In 
this  case,  we  do  not  feel  called  npw  to  con- 
sider whether  a  removal,  if  made,  would  he 
valid.  And  tae  the  same  reason  we  do  not 
deem  it  necessary  to  follow  plalntlfb  Into  the 
inquiry  how  far  a  removal  may  be  made 
without  notice  or  hearing,  and  without  as- 
signing a  cause.  In  a  case  where  the  power  of 
removal  is  craidltlonal  upon  there  being  a 
certain  spedfled  cause,  or  certain  spedfled 
causes. 

The  Judgment  of  the  district  court  Is  set 
aside,  and  the  suit  of  the  plaintiffs  Is  dis- 
missed, at  their  costs. 


(124  La.) 
No.  17,760. 

MOORB  V.  GULF  REFINING  CO.  et  aL 

(Supreme  Court  of  Louisiaoa.   Nov.  2,  1909.) 

Pabtition  (§  7*)— Sale  or  Mikob's  Iktebest 
Aloks— Valioitt. 

Where,  in  what  purports  to  be  a  partltioo 
proceeding,  the  interest  of  a  minor  alone  in  th« 
property  u  sold  at  private  sale,  the  purcha^^r 
acquires  no  title.  The  law  requires  a  wile, 
whether  public  or  private,  to  effect  a  partition 
of  propertv  in  which  a  minor  Is  interested,  to 
be  made  of  the  whole  property,  and  this  wheth- 
er the  purchaser  be  the  co-owner  or  a  third  per- 
son. 

[Ed.  Note.— For  other  cawa,  see  Partition, 
Cent  Dig.  i  18;  Dec.  Dig.  i  7.*] 
Breaox,  C  J.,  and  Land,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Action  by  Dudley  G.  Moore  against  the 
<!ulf  Refining  Company  and  others.  Judg- 
ment for  plaintiff  and  the  Gnlf  Refining  Com- 
pany appealed  to  the  Court  of  Appeal,  which 
court  certifies  questions  to  the  Suprone 
Court  Questiona  answered. 

Bluichard.  Barret  &  Smith,  for  appellant 
Pugh,  Thlgpen  &  Herold,  fbr  aivdlMo. 

MONROE,  J.  The  Court  of  Appeal,  Second 
Circuit,  certifies  the  ftdlowlng  question  for 
decision,  to  wit: 

"Whether,  when  a  tract  of  land  (160  acres)  in 
which  a  minor  has  an  interest  is  sold  at  private 
sale  to  effect  a  partition,  the  whole  property 
must  be  sold,  or  may  snch  sale  be  made  of  the 
minor's  interest  only,  after  a  family  meeting  has 
advised  its  sale  and  appraised  Its  value  and  fixed 
the  terms  of  sale,  and  after  the  Judge  has  homo- 
looted  and  approved  the  proceedings  of  the  &- 
mily  meeting?  That  la  to  say,  the  family  meet- 
ii^,  convoked  at  the  instance  of  Uie  tutor  of  the 
minor,  having  considered  it  to  be  to  the  interest 
of  the  minor  to  sell  in  order  to  effect  a  parti- 
tion, and  having  considered  It  to  be  to  the  in- 
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tereflt  of  tbe  minor  to  sell  at  pcivate  sale  to  ef- 
fect the  partition,  and  haviDg  agreed  upon  tbe 
appiaifled  value  of  the  minor's  Interest  In  the 
property,  and  fixed  the  terms  of  tbe  sale— the 
oudertutor  being  present  and  concurring,  and 
tbe  judge  having  approved  all  this— and  there- 
upon  the  tutor  of  toe  minor,  acting  under  this 
authority,  sells  the  minor's  interest  at  private 
sale,  and  the  same  is  bought  by  tbe  minor's  co- 
owner,  at  the  valuation  agreed  upon  at  tbe 
family  meeting  and  upon  the  terms  of  sale  fixed 
by  tbe  family  meeting,  to  wit,  cash,  and  tbe 
tutor  received  the  price,  doM  the  vendee  in  mcb 
case  acqaire  a  good  title?" 

The  law  applicable  to  the  immediate  qnes- 
tiona  at  Iseue,  as  found  In  tbe  Revised  Civil 
Code,  reads  as  follows: 

"Art.  1339.  When  the  property  is  indivisible 
by  its  nature,  or  when  it  cannot  be  conveniently 
divided,  the  judge  stmil  order,  at  the  instance  of 
any  fmt  of  the  heits,  on  proof  of  either  of  those 
tmcta,  that  it  be  sold  at  public  auction.  *  *  •" 

By  stibseqtient  legislation,  incorporated  In 
tbe  Revised  statutes  of  1S70,  it  was  provided: 

"Sec.  2667.  When  heirs  of  a  succesaioa  hold 
property  in  common  and  It  is  the  wish  of  any 
one  of  them,  or  of  a  minor,  represented  by  bis 
tutor  or  tutrix,  to  effect  a  partition,  on  the  ad- 
vice of  a  family  meeting,  duly  convened  accord- 
ing to  law  to  represent  tne  minor  or  minora,  said 
property  may  be  sold  at  private  sale,  for  its  ap- 
praued  value,  said  apprauemMit  to  be  made  and 
the  terms  of  said  sale  to  be  fixed  by  tlie  family 
meeting  and  said  proceedings  to  be  bomologated 
by  the  judge  of  probate  of  the  pariah  In  which 
the  said  minor  resides." 

In  1878  an  act  was  pawed  (Act  No.  ^  p. 
47)  of  the  session  ot  that  year),  the  provi- 
sions ot  wblcb  are  identical  wltb  those  of  the 
section  2667  above  quoted,  save  that,  where- 
as, tbe  pre-existing  law  applied  only  to  the 
case  "where  the  heirs  of  a  saccession"  bold 
property  In  common,  tbe  act  of  1878  applies 
to  all  cases  "where  two  or  more  persons, 
some  or  all  of  whom  are  minora,  bold  proper- 
ty In  common.  •  •   • " 

When  all  tbe  owners  in  common  are  ma- 
jors, they  ere,  and  have  always  been,  at  lib- 
erty to  make  an  extrajudicial  partition,  and 
In  eo  doing  may,  by  consrat,  have  tbe  proper- 
ty sold  at  pnbltc  auction  or  at  priTate  sale  as 
tbey  tbink  proper.  Bat,  where  minora  were 
interested,  a  Judldal  partition  was  formerly 
reqnired  (Rev.  CIt.  Code,  art  1328),  and 
wbere,  hi  a  Judicial  partition,  a  sale  was 
necessary.  It  was  required  Uiat  mdi  sale  be 
made  at  public  auction  (Rer.  Civ.  Code,  art 
1339).  It  was,  then,  deemed  adrlsable  to  peiv 
mit  prcqier^  held  in  common  by  Ibe  heirs  of 
a  succession,  indudlng  minors,  to  be  sold  at 
private  sale  in  order  to  effect  a  partlUoa,  and 
it  was  so  provided.  Bev.  St  f  2667.  And 
later  it  was  thought  advisable  to  authorize 
such  sale  in  all  cases  where  prt^twty,  in- 
dlTislUe  In  kind  and  in  which  minora  were 
Intereeted,  is  to  be  partitioned,  and  tbe  act 
of  1878  was  adopted  for  tbe  accomplishment 
of  that  purpose.  Mo  tme  bas  ever  doubted 
that,  under  Bev.  Civ.  Code,  art  1889,  it  was 
necessary  to  sell  tbe  entire  property;  tbe 
idea  being  that  the  property  itself  being  In- 
divisible fx  not  being  susceptible  of  om- 


venient  division,  the  partition  should  be  ef- 
fected by  Ifai  sale  and  a  division  of  tbe  pro- 
ceeds. Tbe  artlde  reads:  ~ 

"Where  the  property  is  indivisible,  •  •  • 
the  judge  shall  order  •  *  *  that  it"  (L  e.,  the 
pro^itjr)  "shall  be  sold  at  public  ancUon. 

The  act  of  1878  reads  (bo  far  as  it  need  be 
quoted): 

"When  two  or  more  persons,  some  or  all  of 
whom  are  minors,  hold  property  in  common,  and 
it  is  the  wish  of  any  one  of  tbem,  or  of  a 
minor,  represented  by  bis  tntor  or  tutrix,  to  ef- 
fect a  partition,  on  the  advice  of  a  family  meet- 
ting,  ♦  •  •  Bald  property  may  be  sold  at 
private  sale  for  its  appraised  value,  said  ap- 
praisement to  be  made  and  the  terms  of  said  sale 
to  be  fixed  by  tlie  family  meeting." 

As  to  the  requirement  that,  In  a  sale  to  ef- 
fect the  partition  of  property  In  which  minors 
ere  interested,  die  entire  property  shall  be 
sold,  there  has,  therefore,  been  no  change 
whatever  in  the  law  since  tbe  adoption  of  tbe 
CItU  Code,  and,  so  for  as  we  have  been  able 
to  discover,  the  propriety  of  sncb  require- 
ment is  as  manifest  now  as  theu,  since  the 
offer  of  a  fractional  Interest  is  no  more 
tempting  to  tbe  average  purchaser  to-day 
than  It  would  have  been  a  coitury  ago. 

We  regard  the  proceeding,  the  validity  of 
which  we  are  here  called  on  to  determine,  as 
one  which  had  for  its  purpose,  not  tbe  par- 
titioning of  tbe  property  in  question,  whether 
in  kind  or  by  lldtatlon,  but  merely  the  sale 
to  ber  co-own«r  of  the  minor's  Interest  there- 
in. It  therefore  lacks  the  essratial  tiemoit 
a  partition  proceeding  (1.  e.,  the  Intention 
to  divide  tbe  property  in  kind,  or  to  sell  it 
and  divide  the  proceeds);  and,  as  there  was 
no  pretense  of  compliance  with  tbe  law  re- 
lating tbe  alienation  of  the  property  of  mi- 
nors, we  are  of  opinion  that  tbe  attempted 
alienation  was  abortive^  and  tbat  the  pur- 
cbaser  acquired  no  title.  The  argumuit  ab 
inconvenlentl  should  not  be  allowed  to  op- 
erate a  (diange  In  a  law,  which  has  never 
been  interpreted  by  this  court  otherwise  than 
in  accordance  with  what  aiqpears  to  be  Its 
plain  meaning,  and  the  wisdom  of  whlcli,  as 
so  interpreted,  has  never  been  questioned  hr 
the  lawmaking  power. 

We  therefore  adhere  to  the  tiev,  adt^ited 
by  this  court  in  tbe  case  of  Gallagber  v.  Lur- 
ges  et  aL,  116  La.  70S,  41  South.  60,  uid,  doing 
80,  answer  the  question  prcq^nded  in  the 
negative. 

BREAUX,  C  J.,  dlssentB. 

LAND,  J.  (dissentiaid.  The  questltti  sub- 
mitted to  ns  la  as  follows,  vis. : 

"Aether,  whoi  a  tract  of  land  (160  acrw) 
in  which  a  minor  has  an  interest  is  sold  at 
private  sale  to  effect  a  partition,  the  whole  prop- 
erty must  be  sold,  or  may  such  sale  be  made  of 
tbe  minor's  interest  onlv,  after  a  family  meeting 
has  advised  its  sale  and  appraised  its  value  and 
fixed  the  terms  of  sale,  and  after  the  judge  has 
homologated  and  approved  the  proceedings  of  the 
family  meeting?  That  is  to  say,  the  family 
meeting,  convoked  at  the  Instance  of  the  tutor 
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of  tb«  minor,  having  considered  It  to  be  tbe  in- 
terest of  tbe  minor  to  sell  in  order  to  effect  a 
partition,  and"  having  considered  it  to  be  tbe  in- 
terest oi  the  minor  to  sell  at  private  sale  to 
effect  tbe  partition,  and  liaving  agre^  upon  the 
appraised  value  of  tbe  minor^s  fnteiest  in  the 
property,  and  fixed  the  terms  of  the  sale— the 
undertator  being  present  and  concurring,  and 
the  judge  having  approved  all  this — and  there- 
npon  the  tutor  of  toe  minor,  acting  under  this 
authority,  sells  the  minor's  interest  at  private 
sale,  and  the  same  is  bought  by  the  minor's  co- 
owner  at  the  valuation  agreed  upon  at  the  fatpily 
meeting,  and  upon  the  terms  Sxed  by  the  CamiJy 
meeting,  to  wit,  cash,  and  tbe  tntor  received  the 
price,  does  the  vendee  in  aach  a  case  acquire  a 
good  title?" 

Act  No.  25,  p.  47,  of  1878,  provides  as  fol- 
lows : 

"When  two  or  more  persons,  some  or  all  of 
whom  are  minors,  hold  property  in  common,  and 
it  is  the  wish  of  any  one  of  them,  or,  if  a  minor, 
represented  by  his  tutor  or  tutrix,  to  effect  a 
partition  on  the  advice  of  a  family  meeting,  duly 
convened  according  to  law,  to  represent  the  min- 
or or  minors,  said  property  may  be  sold  at  priv- 
ate sale  for  its  appraised  value,  said  appraise- 
ment to  be  made  and  the  terms  of  said  sale  to 
be  fixed  by  the  family  meeting,  and  said  pro- 
ceedings to  be  homologated  by  the  judge  of  pro- 
bates of  the  parish  in  which  said  minor  resides." 

The  purpose  of  this  statute  is  to  dispense 
with  a  Judicial  partition  of  particular  prop- 
erty wherein  minors  have  an  Interest,  as 
required  by  article  1323  of  the  Revised  Civil 
Code,  and  to  substitute  therefor  a  private 
sale  when  recommended  by  the  advice  of  a 
family  meeting  duly  homologated  by.  tbe 
court  The  statute  protects  tbe  minor  co- 
owners  by  requiring  the  appraisement  to  l>e 
made  by  a  family  meeting,  composed  of  the 
relatives  or  friends  of  tbe  minor,  and  a  sale 
for  not  less  than  tbe  appraised  value  and 
on  the  terms  fixed  by  tbe  family  meeting. 
If  the  major  c(M>wner  Is  willing  to  sell  on 
the  basis  thus  fixed,  the  whole  property  may 
be  sold  at  private  sale.  Where  the  whole 
property  Is  sold  to  a  third  person,  the  tutor 
and  the  major  co-owner  must  necessarily 
Join  in  making  the  deed  of  conveyance  of  the 
property. 

Can  a  co-owner  become  a  purchaser  under 
the  provisions  of  Act  No.  25,  p.  47,  of  1878? 
There  is  no  such  inhibition  in  the  words  of 
the  statute,  nor  Is  It  necessarliy  implied  from 
the  general  provision  that  "the  property  may 
be  sold  at  private  sale  tor  its  appraised  val- 
ue." 

Article  2445  of  the  Revised  Civil  Code 

reads : 

"AH  persons  may  bay  and  nil  except  those  in- 
terdicted by  law." 

We  can  find  In  the  Civil  Code  no  such  In- 
terdiction as  to  co-owners.  On  the  contrary, 
the  Civil  Code  provides  that  coheirs,  wheth- 
er majors  or  minors,  may  purchase  at  a  pub- 
lic partition  sale  to  the  amount  of  their  por- 
tion and  may  retain  the  price.  Articles  1343, 
1344.  The  same  rule  applies  to  a  judicial 
partition  between  ordinary  co-owners.  Arti- 


cle 1290.  I  therefore  conclnde  that  a  co- 
owner  may  purchase  at  a  private  partition 
sale  made  under  the  provl^ons  of  Act  No. 
25,  p.  47,  of  187a 

If  the  major  co-owner  can  so  purchase, 
the  transaction  necessarily  assnmes  tbe  form 
of  a  transfer  to  him  of  the  minor's  undivid- 
ed Interest  In  the  common  property,  because 
DO  one  can  make  a  sale  to  himself.  In  such 
a  case  the  co-owner  retains  his  Interest  at 
Its  appraised  valu^  and  occupies  the  position 
as  a  co-owner  purchasing  ^t  a  public  sale  for 
a  partition  to  tbe  extent  of  the  amount  of 
his  portion.   Rev.  Civ.  Code,  arts.  1343,  1344. 

Where  tbe  minor's  Interest  Is  thus  sold  at 
Its  appraised  value  to  his  co-owner,  the  tn- 
dlvislon  terminates,  as  the  whole  titie  be- 
comes vested  In  the  purchaser. 

The  minor  co-owner,  selling  his  Inters  to 
^ect  a  partition,  has  always  his  remedy  In 
cases  of  fraud  or  lesion.  Rev.  Civ.  Code, 
arta  1397-1399.  In  the  case  here  presented 
there  Is  not  tbe  slightest  suggestion  of  In- 
jury to  the  minor,  or  that  the  sale  was  not 
intended  for  the  purpose  of  a  partition,  as 
in  Parker  t.  Bicka,  U4  La.  M2,  8S  South. 
687. 

The  case  of  Gallagher  v.  Lurges  et  al..  116 
La.  755.  41  South.  60,  differs  in  its  facts, 
and  there  were  other  grounds  of  Illegality 
sufficient  to  support  the  decree  rendered  In 
that  case. 

Act  No.  25,  p.  46,  of  1878,  provides  for  a 
partition  by  private  sale  if  any  one  of  the 
co-owners  wishes  It,  and  a  private  sale  can- 
not be  made  without  the  consent  of  all  the 
co-owners.  If  a  co-owner  cannot  purchase, 
then  by  refusing  to  consent  be  may  prevent 
a  sale  to  any  other  person.  If  the  minor  re- 
ceives the  full  appraised  value  of  his  In- 
terest In  the  property,  It  matters  not  wheth- 
er the  purchaser  be  the  co-owner  or  a  thiril 
person. 

I  therefore  dissent  from  the  views  of  tbe 
majority- 


(124  La.) 
No.  17,730. 

I.  TRAGBE  CO.  v.  CAVAROC  CO.,  Limited. 
(Supreme  Court  of  Louisiana.    Nov.  2, 

1.  JuDOMENT  Below  Accepted. 

The  lessor  having  accepted  the  judgment 
rendered  in  the  district  court  as  correct,  the 
IsBoe  iz  limited  accordingly. 

2.  RlCEITBBS    (S  77*)— BlQHT   OF  FUtDOB— 

Rent  Secdekd. 

The  lessee  owes  12  months'  rent  from  the 
date  of  the  surrender  to  creditors.  Act  No. 
128,  p.  163,  of  1894. 

[Ed.  Note.— For  other  cases,  see  Recetven, 
Cent.  Die  S  138;  Dec  Dig.  J  77  ;*  Landlord 
and  Tenant.  Cent  Dig.  |  109B.] 

8.  LANDLOSn  AND  TENANT  (S  194*)— SUSSEN- 

DEB— Necessity  to  Tebminate  Rent. 

The  receiver  and  the  trustee  were  in  pos- 
MStion  of  the  property  on  the  premises  leased 
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at  least  part  of  Hie  time  after  the  BorrendeT  to 

creditors. 

[Ed.  Mote.— For  other  casea,  see  Landlord  and 
Tenant,  Cent  Dig.  H  T88,  789;  Dec  Dig.  f 
194.  •  J 

4.  Bahkbuptot  (S  Lien  Foa  Rent— 

RiOBT  OF  Plkdoi— Occupation  or  Pbem- 
isEa. 

The  rental  is  secured  hj  lessor's  privilege 
for  12  months,  whether  the  premises  be  occu- 
pied, or  not  occupied,  the  Whole  time  by  the 
officers  in  charge  of  the  bankmptcy  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Bankmptcr, 
Cent.  Dig.  S  290;  Dec.  Dig.  <  191.«] 

tSyllabua  by  the  Court.) 

Appeal  from  Civil  District  Court;  Parish 
of  Orleans;  Walter  B.  Sommervllle,  Judge. 

Action  br  the  I.  Trager  Company  against 
the  Gavaroc  Company,  Limited.  From  the 
judgment,  plaintiff  appeals.  AflSrmed. 

See,  also,  123  La.  319,  48  South.  949. 

Charles  Rosen,  for  appellant  I.  Trager  & 
Co.  Dart  &  Kernan,  for  appellants  City 
Bank  &  Trast  Co.  and  others.  LazaruB,  Mi- 
chel &  Lazarus,  for  appellee  Levy.  Bice  ft 
Montgomery,  for  appellee  Pokorny.  F.  S. 
Weis,  for  appellee  Harris.  Andrew  M.  Buch- 
mann,  for  appellees  Wright  &  Taylor.  Er- 
nest T.  Florance,  for  appellee  Paul  Jones  Co. 

BREAUX,  C.  J.  This  Is  the  second  appeal 
brought  up  to  this  court  In  this  case. 

In  the  first  case  the  district  court  ordered 
that  the  funds  In  the  hands  of  the  receiver 
be  turned  over  to  the  trustee  In  bankruptcy. 

In  this  court  on  the  first  appeal  appellees 
argued  that  the  funds  should  be  handed  ow 
to  the  trustees,'  and  the  Judgment  was  af- 
firmed. 

The  lessor  In  the  first  appeal  controverted 
this  demand  and  asked  that  the  funds  be  re- 
tained In  the  state  court  to  pay  bis  demand. 

This  court  sustained  the  lessor's  demand 
and  remanded  the  case,  to  be  tried  In  the 
district  court  In  accordance  with  the  views 
expressed  In  the  decision  In  the  first  case. 
See  same  title  (No.  17,401)  123  lA.  319,  48 
South.  949. 

With  reference  to  the  lessor,  the  court.  In 
the  decision  in  the  first  case,  recognized  the 
privilege  and  pledge  in  his  favor  on  the  prop- 
erty of  the  lessee,  the  Cavaroc  Company, 
Umlted,  In  the  hands  of  the  receiver,  for 
the  payment  of  the  rent  due  lessor,  to  wit, 
the  sum  of  |350,  with  8  per  cent  Interest 
from  the  1st  day  of  September,  1908,  until 
paid,  and  a  like  sum  and  like  interest  from 
each,  viz.,  the  lat  days  of  October,  November, 
and  December,  1908,  and  from  each  the  1st 
days  of  January,  February,  March,  April, 
and  May,  1009,  and  the  further  sum  of  $158.- 
06k  with  like  Interest  from  the  14th  day 
Of  May,  1909. 

The  court  directed  the  receiver  to  pay  to 
the  lessor  out  of  the  funds  counsel  fees  of 
the  counsel  of  record  10  per  cent.  1.  e.,  $402.- 
50,  upon  the  amoant  of  rent  sued  for  and  ac> 


cruliv  under  the  lease  from  and  Inclading 
the  29th  day  of  May,  190S,  to  and  including 
the  14th  day  of  May,  1909. 

Tba  material  facts  of  the  case  are  that 
the  lessee  had  not  paid  Its  rent  at  the  date  It 
was  declared  a  banknyit,  and  that  there  re- 
mained a  balance  due  on  notes  which  mature 
ed  at  different  dates  In  the  future. 

The  lease,  according  to  titie  terms  of  the 
contract,  terminated  only  on  the  80th  day  of 
September,  1012. 

In  addition,  the  act  of  lease  provides  for 
counsel  fee  oa  10  per  cent  in  amount  due 
and  exigible. 

The  building  remained  In  the  possession  of 
the  antfaorltJes  In  bankruptcy  after  the  sur- 
render In  bankruptcy. 

The  lessor  has  abandoned  all  claims  ex- 
copt  for  12  months  after  the  late  corpora- 
tion of  Cavaroc  Company,  Limited,  passed 
Into  the  hands  of  a  trustee  appointed  by  the 
federal  bankruptcy  court 

The  Judge  of  the  district  court  rendered 
Judgment  In  favor  of  the  lessor  for  12 
months*  rent;  that  is,  for  rent  for  one  year 
from  the  appointment  of  the  receiver  May 
14,  1908. 

This  is  an  application  of  Act  No.  128,  p. 
103,  of  1804,  In  matter  of  a  lease  on  long 
term. 

To  tliat  act  effect  must  be  here  given.  It 
is  controlling.  It  certainly  limits  the  claim 
of  the  lessor,  as  relates  to  lessor's  pledge  or 
priTllcge,  to  rental  for  12  months,  a  limit  on 
the  claim  which  binds  all  parties.  It  has  a 
plain  meaning.  The  ai^llee  Is  certainly 
bound  by  the  terms  of  the  act  We  have 
noted  he  has  expressly  accepted  It  as  bind- 
ing. 

As  to  the  appellants:  Tbey  are  equally 
boimd,  for  It  expressly  limits  the  pledge  and 
privilege  to  12  months,  as  allowed  by  tbo 
Judge  of  the  district  court 

Conceding,  for  the  moment  only,  that  the 
opponents  and  appellants  are  correct  in  their 
position  that  the  rent  Is  due  only  on  premises 
actually  occupied,  we  take  up  for  a  moment 
the  proposition  wbether  all  rent  had  been 
paid  at  the  date  that  the  receiver,  under  ap- 
pointment of  the  state  court,  turned  over  the 
property  to  himself  as  trustee  under  the  fed- 
eral bankruptcy  act 

The  weight  of  the  testimony  is  that  the  re- 
cover, while  he  had  charge  of  the  property 
as  receiver,  offered  to  let  It  for  account  of 
the  insolvent  He  did  not  offer  to  return  it 
to  the  lessor.  At  least  one  month's  rent  has 
not  been  paid. 

After  the  property  had  been  surrendered, 
the  testimony  Is,  In  substance,  that  the  trus- 
tee was  Indifferent  about  surrendering  the 
premises  back  to  the  'lessor. 

There  remained  property  of  the  bankrupt 
corporation  on  the  premises;  besides,  the 
k^  were  not  turned  over  to  the  owner. 

It  is  incumbent  upon  the  tenant  to  see  that 
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the  property  Is  delivered  to  his  landlord,  If 
lie  wlBbes  to  put  an  end  to  all  claim  for  rent 

Tbis  has  not  been  done. 

The  lessor  testified  In  this  case  on  April 
80,  1909. 

From  tbat  date,  at  least,  he  mnst  be  held 
to  have  had  full  notice  that  the  building  was 
vacant,  and  that  nothing  remained  for  him 
to  do  save  to  take  possession. 

It  results  from  the  foregoing  that,  eren  if 
Act  No.  128  of  1894  did  not  apply,  there 
would  be  only  a  few  months*  rent  to  which 
the  lessor  would  have  no  right.  Bat  we 
think  that  Act  No.  128  of  1894  does  apply, 
and  for  that  reason,  without  regard  to 
whether  leasee  was  or  was  not  using  the 
property,  it  is  bound  for  the  rent  for  12 
months  under  the  act  cited. 

For  reasons  assigned,  the  judgment  of  the 
district  court  Is  affirmed,  at  appellee's  costs. 

MONROE,      coucnrs  in  the  decree. 


(124  La.) 
No.  17,868. 
STATE  V.  RIG.GIO. 
(Supreme  Court  of  LouiBiana.    Not.  2,  1909.) 

1.  Cbiminai.  liAW  368*)— Btidihcb— Oth- 
er Offenses. 

Iq  a  prosecution  for  an  assault  with  intent 
to  rape,  evidence  of  other  assaults  of  accused 
upon  {irosecuting  witness  at  other  times  and 
places  18  luadmlssible. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  fS  822-824;  Dec.  Dig.  I  868.*] 

2.  Cbiminai,  Law  (S  1111*)— Bill  or  Excep- 
tions—Conclcsiv  en  ess. 

Under  the  rule  that  recitals  of  a  bill  of  ex- 
ceptions as  drafted  by  counsel  must  be  accept- 
ed  as  correct,  nnlesi  contradicted  by  the  judee, 
they  mnst  be  eonsidered  correct,  where  the  judge 
merely  states  that  he  cannot  remember  whether 
an  objection  was  made  as  stated  in  a  bill. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  2894;  Dec.  Dig.  1  llll.*J 

8.  Oriuinax.  Law  ({  1170%*)— AppbaI/— Re- 
view—Habulesb  Ebbob— CBOSS'EXAMINA- 

TION. 

Where,  In  a  criminal  prosecution,  accused 
restricted  a  witness  In  direct  examination  to 
whether  or  not  the  original  affidavit  made  be- 
fore him  specified  any  date  for  the  alleged  of- 
fense, error,  if  any.  In  permitting  him  to  answer, 
on  cross-examination,  that  prosecuting  witness 
■aid  tbat  she  was  uncertain  as  to  the  date,  was 
harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  3128-3136;  Dec  Dig.  I  IVtm.*] 
4.  InDICTUENT  AND  Infobuation  ({  176*) — 

Issues  and  PBoor— Date  of  Offense. 
The  exact  time  when  an  offense  was  com- 
mitted, except  where  time  is  of  essence,  need  not 
be  proved  in  a  criminal  case:  but  proof  tbat 
it  was  committed  before  the  ending  of  tbe  in- 
dictment and  within  the  prescriptive  period  suf- 
fices, and  hence  tbe  exact  date  of  an  assault  with 
intent  to  rape  need  not  be  proved. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  1  681;  Dec.  Dig. 
«  176.*] 

B.  Criminal  Law  (5  724*)— Trial— Impbopeb 
Abqument. 

Act  of  the  district  attorney,  in  a  prosecu- 
tion for  assault  witfa  intent  to  rape,  in  referring 


to  accused  and  his  son  as  "these  brates,**  is  not 

necessarily  ground  for  rewsal. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law* 
Cent.  Dig.  |  1078 ;  Dec  Dig.  S  724.*] 

6.  CnmiTAL  liAW  0  718*)— TBIAIr-IlCFBOPKS 
AMQXJUVm. 

In  a  prosecution  for  assault  with  Intent  to 
rape,  the  district  attorney  in  his  argument  said: 
"The  district  judge,  on  the  preliminary  examina- 
tioD,  refused  the  accused  tbe  right  of  bail.  Ooi- 
tlemen  of  the  Jury,  he  is  a  magistrate  learned  in 
the  law.  He  knew  what  he  was  doing,  and  yon 
should  take  tbat  into  consideration  in  reaching 
a  verdict  in  this  case."  Held  to  be  ground  for 
reversal :  It  having  thrown  the  opmion  and 
personality  of  the  Jndge  into  the  scale  against 
accused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  1069 ;  Dec  Dig.  8  719.*J 

7.  Criminal  Law  (|  1092*)— Bills  op  Excep- 
tion —  Explanation  or  Judqe  —  Suffi- 

CIENCT. 

In  explaining  a  bill  of  exceptions,  the  jndge 
most  state  facts,  and  let  tbe  appellate  court 
judge  of  their  Importance;  and  a  mere  state- 
ment that  a  bill  complaining  of  the  district  at- 
torney's argument  does  not  contain  the  full 
statement  made  by  tbe  district  attorney  is  in- 
sufficient. 

[E^d.  Note.— For  other  eases,  ses  foimlnal  Law, 
Dec.  Dig.  S  10d2.*r 

8.  Cbihiitax.  Law  (|  1081*)— Bills  op  Excep- 
tion—SupnciEMOT  OP  Objection. 

A  bill  of  exceptions,  covering  a  general  ex- 
ception to  the  charge  as  a  whole,  with  no  as* 
signment  of  grounds,  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  f  2818;  Dec  Dig.  S  1091.*] 

9.  OBnONAL  Law  (|_  808*)  —  DCUBEEATIOIf • 

or  Jdbt— Takiho  WBimii  Qbabqe  to  Jubt 

Roou. 

'  It  is  not  Improper  for  the  jury  to  take  with 
them  into  their  consultation  room  tbe  written 
charge  of  the  court. 

[Ei.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  {  2059;  Dec.  Dig.  1  858.*] 

Appeal  from  Judicial  District  Coart,  Par- 
ish of  Plaqaemlnes;   B.  Bmmett  Hlngl^ 

Judge. 

Joseph  Rlgglo  was  convicted  of  assault, 
with  Intent  to  rape,  and  appeals.  Judgment 
set  aside,  and  cause  remanded. 

James  Wilkinson,  for  appellant  Walter 
Gnion,  Atty.  Gen.,  N.  H.  Nunez,  Dist  Atty., 
and  Fred.  A.  Ahr«is,  DIsL  Atty^  pro  tem. 
(R.  O.  Pleasant,  of  counsel),  for  tbe  Stat& 

PR0VO8TY,  3.  Dtfendant  was  fonnd 
"guilty  of  an  assault  with  Intent  to  rape." 
and  has  appealed  from  a  Judgment  of  10 
yeara  at  hard  labor. 

He  objected  in  vain  to  the  proaecatinc  wlt- 
neas  being  allowed  to  testify  to  other  assaulta 
of  bis  upon  her  at  other  times  and  places. 
This  evidence  was  clearly  inadmissible^  and 
its  admh»ion  vitiates  the  verdict. 

The  Jndge  says  In  his  per  curiam  that,  not 
remembering  what  waM  ttie  objectlcm  made 
by  tbe  accoaed,  be  la  unable  to  say  that  it  was 
the  same  which  la  stated  In  the  bUL  The 
rule  Is  that  the  recitals  <rf  the  bill  as  drafted 
by  counsel  must  be  acc^ted  as  correct,  un- 
less contradicted-  by  the  jndge.    State  v. 
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Wrlglit,  48  La.  Aim.  19S1,  21  Scmtb.  180; 
State  T.  Boblnnni,  B2  La.  Ann.  616, 27  Boath. 
124;  State  v.  Gay,  107  La.  570.  81  South. 
1012.  In  tbiB  case  the  Judge  does  not  eoor 
-tradict  tlie  recitals.  He  simply-  cannot  re* 
member. 

In  his  second  bill  defendant  eomplahw  tbat 
altbongta,  in  tbe  examination  In  Cbltf,  be 
guardedly  restricted  bis  wltnese  to  the  point 
of  whether  or  not  tbe  original  affldaTlt  spe- 
cified any  date  for  tbe  alleged  offense,  the 
witness,  who  was  tbe  officer  befcure  whom 
the  affldaTlt  had  been  made,  was  allowed  to 
be  asked  on  cross^amlnatlon,  over  his  ob- 
jection, whether  the  prosecuting  witness,  at 
tbe  time  of  making  the  effldavlt,  had  not 
specified  a  date,  and  was  allowed  to  answer: 

"The  prosecntli^  witness  said  that  she  was 
uncertain  as  to  the  date.  From  her  statement, 
it  was  in  the  early  part  of  February." 

It  may  be  this  testimony  was  objection- 
able; but,  whether  it  was  or  not,  we  cannot 
see  what  harm  It  can  possibly  have  done  the 
accused,  and  hence  Its  admission,  even  If 
error,  would  not  be  ground  for  reversal. 

Next,  defendant  complains  of  the  refusal 
to  give  a  special  charge  to  the  efiTect  that  tbe 
state  Is  required  to  prove  with  certainty  be- 
yond a  reasonable  doubt  tbe  time,  or  date, 
at  which  tbe  offense  li  said  to  have  been 
committed. 

The  law  Is  well  settled  tbat  the  exact  time, 
except  In  cases  where  time  Is  of  essence, 
need  not  be  proved,  but  tbat  proof  that  tbe 
occurrence  was  before  the  finding  of  the  in- 
dictment and  within  tbe  prescriptive  period 
suffices.  Bishop  on  Criminal  Proc.  (9th  Ed.) 
p.  247,  par.  400;  Rice  on  Criminal  Evidence^ 
p.  407,  par.  254. 

Next,  defendant  complains  that  tbe  dis- 
trict attorney.  In  his  closing  argument,  "re- 
ferred to  and  stigmatized  the  defendant  and 
his  son,  Philip  Rlgglo,  as  'these  brutes.* " 

This  bill  Is  very  meager,  in  that  It  does 
not  show  the  cfuinection  In  wtaldi  the  expres- 
sion was  used.  Tbe  district  attorney  says 
tbat  It  was  as  part  of  an  argument  In  reply 
to  an  argument  at  tbe  counsel  for  defendant 
Be  that  as  It  may,  the  use  of  such  as  expres- 
sion, however  much  to  be  deprecated,  if  not 
called  for  by  the  exigencies  of  the  case,  does 
not  necessarily  furnish  ground  for  setting 
aside  a  verdict 

Next,  d^ndant  complains  that  the  district 
attorn^.  In  his  closli^  argument,  spoke  to 
tbe  Jniy  as  follows : 

"The  district  judge,  on  the  preliminary  exami- 
nation, refused  the  accused  the  right  of  bail. 
Gentlemen  of  the  jury,  he  is  a  magistrate  learn- 
ed In  tbe  law.  He  knew  what  he  was  doing,  and 
yon  should  take  that  Into  consideration  in  reach- 
ing a  verdict  ip  this  case." 

This  was  clearly  throwing  the  opinion  and 
the  personality  of  tbe  judge  into  tbe  scale 
against  tbe  accused,  and  was  highly  objec- 
tionable, and  is  manifestly  fatal  to  Uie  ver^ 


diet  In  State  t.  Jackson,  106  La.  413,  81 
South.  62,  the  admlsslim  of  the  affidavit  on 
which  the  accused  had  been  arrested  caused 
tbe  setting  aside  of  the  verdict  See,  also. 
State  T.  Bldean,  118  La.  886,  42  SoQtb.  073; 
State  V.  Hopper,  114  La.  S58,  38  South.  452. 

The  judge  says  In  tbe  per  curiam  that  tbe 
btU  "does  not  contain  tbe  full  statement 
made  by  tbe  district  attorney."  Sudi  a 
vague  statement  as  this  on  the  part  of  the 
judge  goes  for  nothing.  The  judge  must 
state  facts,  not  conclusions.  He  must  not 
say  that  something  of  Importance  has  been 
left  out  of  tbe  bill,  but  must  mention  that 
something,  and  let  this  court  judge  of  its 
Importance.  State  v.  Wright,  48  I4L.  Ann. 
1531,  21  South.  160;  State  v.  Robinson,  52 
La.  Ann.  616,  27  South.  124. 

The  next  bill  covers  a  general  exception  to 
the  charge  as  a  whole,  with  no  assignment  of 
grotmds.  Citation  of  authority  Is  not  neces- 
sary on  the  point  that  a  vague  and  general 
objection  like  this  goes  for  naught 

Finally,  defendant  complains  that  the  jury 
were  permitted  to  take  with  them  into  their 
consults.tion  room  the  written  charge  which 
the  juc^e  had  delivered  to  them.  We  can 
see  no  good  reason  why  this  slMuld  not  be 
done.  It  has  often  been  held  to  be  proper. 
12  Oyc.  677. 

Verdict  and  judgmrat  set  aside,  and  case 
rraunded  tot  trial  according  to  law. 

(124  La.) 
No.  17.70a 

TULANE  IMPROVEMENT  CO.,  Limited,  v. 
W.  B.  GREEN  PHOTO  BUPPLT 
CO.  et  al. 

In  re  TULANB  lUPROTEMENT  CO., 
Limited. 

(Supreme  Court  of  Louisiana.   Nov.  2,  1909.) 

1.  Lahdlobd  ano  Tenant  (|  246*)— Rioht 
OF  PiXDQB  ON  Sublessee's  EprEcrs— Liu- 

riATION  TO  AlfOUNT  DXTE  —  MBASUBI  OV  — 

Rev.  Civ.  Code,  2706. 

Bndi  right  of  pledge  la  restricted  to  the 
amount  owing  by  tbe  sublessee  at  the  moment 
of  the  seizure,  and  cannot  be  extended  by  Im- 

ttlication  to  future  rents.  Tbe  measure  of  tbe 
easor'B  pledge  is  tbe  sum  of  rents  that  have 
accrued  to  date  of  selsuie,  althou^  the  same 
may  not  then  be  exigible  under  tbe  terms  of  the 
sublease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  fi  997;  Dec  Dig.  { 
246.*] 

2.  LANDLosn  ARn  Tenant  (8  246*)— Right  or 
Pledge  on  Sublessee's  ErrEcrs— defense 
to. 

The  statutory  right  of  pledge  of  the  lessor 
on  the  effects  of  the  sublessee  caunot  be  affect- 
ed by  the  drcnmstance  that  tbe  sublessee  has 
given  to  the  principal  lessee  negotiable  notes 
tor  the  rents  accramg  from  month  to  month, 
and  that  said  notes  are  outstanding  in  third 
bauds. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Teuant  Cent.  Dig.  i  997;  Dec.  Dig.  }  24a*] 
Provosty,  X,  dissenting. 
(Syllabus  by  the  Ooart.) 
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Tlie  Tnlane  Impxorranent  Company,  Lim- 
ited, having  obtained  Judgment  against  the 
W.  B,  Green  Photo  Supply  Company  for 
rent  proceeded  mle  agalnat  J.  D.  Bloom, 
a  anbtenant  of  tlie  Pboto  Supply  Company. 
The  rcile  was  dismissed,  and  plaintiff  ap- 
pealed to  the  Conrt  of  Appeal,  where  the 
Jodgm^t  -waE  affirmed,  and  plaintiff  ap- 
plies for  certiorari  or  writ  of  review  to  the 
Oonrt  of  Appeal.  BeTeraed,  and  mle  made 
abeolute  to  extent  Indicated. 

Carroll,  Henderson  &  Carroll,  for  appli- 
cants. Den^re  &  Blair,  for  respondent 
Bloom. 

LAND,  J.  Plaintiff,  having  obtained  Judg- 
ment against  the  defendants  for  rent  of  a 
building,  proceeded  by  rule  against  3.  D. 
Bloom,  a  subtenant  of  the  defendant  Photo 
Supply  Company,  to  compel  him  to  pay  to 
the  civil  Bberlff  of  the  parish  of  Orleans  f7S 
per  month  for  each  of  the  months  of  July, 
August,  and  September,  1908,  due  by  him 
to  the  lessee.  The  mover  In -rule  represent- 
ed that  at  the  date  of  the  provisional  ael- 
zure  (July  20,  1906)  the  subtenant  was  occu- 
pying a  portion  of  the  leased  premises,  and 
continued  to  occupy  the  same  until  October 
1,  1906;  that  the  effects  of  said  sublessee 
on  the  leased  premises  were  seized  under 
the  writ  of  provisional  seizure,  but  were, 
by  subsequent  agreement,  released  unto  said 
subtenant  as  If  on  bond  by  him  executed 
according  to  law. 

In  his  answer  to  the  rule  J.  D.  Bloom  ad- 
mitted that  be  was  a  subtenant  of  the  de- 
fendant under  a  sublease  which  expired 
September  SO,  1908,  and  that  he  occupied 
the  premises  until  October  1,  1906;  that  the 
writ  was  levied  July  29,  1908,  and  his  ef-' 
fects  were  released  from  seizure  pursuant 
to  agreement  as  alleged  in  the  rule.  But 
the  respondent  denied  the  other  allegations, 
and  especially  that  he  was  indebted  unto 
the  defendant  lessee  at  the  date  of  the  sel- 
sure,  having  paid  the  rent  note  falling  due 
July  1.  1908.  Respondent  further  averred 
that  under  his  sublease  he  had  executed  and 
delivered  to  the  defendant  his  several  ne- 
gotiable notes  for  ¥76  each,  for  value  receiv- 
ed In  rent,  falling  due  August  1,  1908,  Sep- 
tember 1,  1908,  and  September  30,  1908, 
which  had  been  n^otiated  before  maturity 
and  had  passed  Into  third  hands  prior  to 
the  date  of  said  provisional  seizure. 

The  rule  was  tried  and  dismissed  In  the 
district  court,  and  thereupon  the  plaintiff  ap- 
pealed to  the  Court  of  Appeal,  parish  of  Or- 
leans, which,  after  having  considered  the 
cquse,  affirmed  the  judgment  ITie  case 
comes  before  the  Supreme  Court  on  a  vprlt 
of  review. 

The  record  shows  that  the  Court  of  Ap- 
peal based  Its  judgment  on  the  text  of  arti- 
cle 2706  of  the  Revised  CIvU  Code,  which 
reads: 

"This  right  of  pledge  Includes  not  only  the 
effects,  of  the  pnncipal  lessee  or  tenant,  but 


those  of  die  undertenants,  so  far  as  the  latter 
la  indebted  to  the  prlnciixal  lessee  at  the  time 
when  the  proprietor  chooses  to  exendse  his 

right." 

The  Court  of  Appeal  otmatrued  tbta  ar- 
ticle to  mean  an  Indebtedness  due  and  exl- 
glUe  according  to  the  terms  of  the  anblease 
at  the  time  of  tbe  provisional  seizure  and 
dted  aeveral  aatborltles  In  support  of  Ua 
conclusion. 

In  Valrln  ft  Co.  t.  Hunt  et  al.,  18  La.  498, 
the*  word  "Indebted"  was  construed,  to  mean 
"owing"  at  the  time  of  the  proristonal  sei- 
zure. 

In  Klttredge  &  Co.  t.  Blbaa,  18  La.  Ana 
718,  the  sublessee  had  paid  his  monthly 
rent  of  $40  punctually  at  the  end  of  each 
month,  and  not  by  anticipation,  and  the 
court  held  that  the  lessor's  provisional  sei- 
zure of  the  effects  of  tlie  subtenant  was  Il- 
legal. 

In  Arent  t.  Bone,  23  La.  Ann.  387,  the 
plaintiff,  a  sublessee,  recovered  a  Judgment 
against  the  defendant,  the  lessor,  for  flie 
value  of  her  property  seized  and  sold,  on 
the  ground  that  she  was  not  Indebted  to  the 
lessee  at  the  time  the  provisional  seizure 
was  levied  on  her  property.  In  Weatherly 
V.  Baker,  25  La.  Ann.  229,  the  sublessee  bad 
paid  all  he  owed  according  to  the  terms  of 
the  sublease.  In  Campbell  v.  Fowler,  28 
La.  Aon.  234,  the  facts  were  similar  and 
the  sublessee's  Injunction  was  maintained. 

In  none  of  these  cases  does  it  appear  that 
the  sublessee  was  Indebted,  under  the  terms 
of  the  sublease  or  otherwise,  to  the  leasee 
at  the  time  of  the  seizure. 

Article  2706  is  a  reproduction  of  article 
2673  of  the  Civil  Code  of  1825.  which  was 
promulgated  in  troth  the  English  and  French 
languages.  The  rule  has  been  to  give  ef- 
fect to  both  texts.  Dumford  v.  Clark.  3  La. 
202.  Article  2706  of  the  Revised  Civil  Code 
of  1870  reads  as  follows: 

"This  right  of  pledge  inclodes  not  only  the 
effects  of  the  principal  lessee  or  tenanC  but 
those  of  the  onaertenant,  bo  far  as  the  latter  is 
indebted  at  the  time  when  the  proprietor  <^oob- 
es  to  exercise  his  right.  A  payment  by  antici- 
pation by  the  undertenant  to  his  principal  does 
not  release  falm  from  the  owner's  claim." 

The  French  text  of  article  2676  of  Am 
CIvU  Code  ot  182S  reads  as  follows: 

"Ce  droit  de  gage  s'^tend  non  seulement  sur 
les  effets  mobiliera  du  principal  fermier  on  lo- 
catire,  mais  sur  ceaz  da  Bous-fermier  on  loca- 
taire,  jusqu'a  concurreuce  de  la  somme  que  cel- 
ui-ci  se  trouve  devoir  au  principal  fermier  od 
locataire,  aa  moment  ott  le  pn^rietaiie  ezerce 
son  droit." 

"Le  paiement  fait  par  autldpatlon  par  le 
Bous-locataire  an  locataire  principal  ne  d^h&rire 
point  le  Bous-iocataire  envers  le  propri^taire." 

A  comparison  of  the  two  texts  will  show 
that  toe  words  "Indebted  at  the  time"  were 
used  as  the  equivalent  of  the  French  words, 
which  we  translate,  "the  sum  which  the  sub- 
lessee found  himself  owing  at  the  moment 
of  the  selcuie** 
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Artlde  1753  of  the  Code  Napol6on  differs 
somewhat  In  Terbage,  reading: 

"A  concurrence  dn  priz  de  Bous-location  doat 
Q  peat  etre  debltenr  au  looment  de  la  Baisie." 

Article  1753,  Code  Napoleon,  contains  an 
additional  clause  providing  that  paymenta 
made  by  the  sublessee  In  accordance  with 
the  terms  of  his  lease  or  in  accordance  with 
local  uaage  should  not  be  considered  as 
made  In  anticipation. 

The  framers  of  the  CItH  Code  of  1825 
deliberately  omitted  the  foregolDg  clause, 
and  therefore,  it  may  be  inferred,  did  not 
Intend  that  the  question  of  payments  in  an- 
ticipation should  be  governed  by  the  stip- 
ulations of  the  sublease. 

What  is  owing  at  the  moment  of  the  sei- 
zure Is  tbe  measure  of  the  sublessee's  lia- 
bility to  the  lessor.  This  necessarily  ex- 
cludes future  rents,  which  may  never  ac- 
crue. If  tbe  sublessee  continues  to  occupy 
the  premises  under  tbe  sublease,  the  lessor 
may  seize  again  If  the  sublessee  refuses  to 
pay  him.  Any  other  doctrine  would  leave 
the  sublessee  exposed  to  seizure  for  future 
renta,  and  would  work  grave  Injustice. 

In  the  case  at  bar  the  sublessee  at  tbe  mo- 
ment of  the  seizure  was  owing  rent  for  one 
month  l^s  one  day,  and  we  think  that  tbe 
plaintiff  Is  entitled  to  such  accrued  rent  and 
DO  more. 

The  contention  that  the  giving  of  the 
rent  notes  by  the  sublessee  operated  a  pay- 
ment by  anticipation  Is  without  force.  The 
notes  were  mere  promises  to  pay  tbe  reut 
to  the  lessor  or  other  holdeK 

It  la  equally  evident  that  the  right  of 
pled^  conferred  by  law  on  the  lessor  was 
not  affected  by  tbe  contract  between  the 
lesaee  and  the  sublessee  or  the  giving  of  the 
notes  In  question.  The  contrary  doctrine 
would  enable  the  sublessee  in  every  case  to 
defeat  the  lessor's  pledge  by  glrlng  nego- 
tiable notes. 

It  Is  to  be  noted  that  this  Is  a  proceeding 
In  rem  against  the  effects  of  the  subleraee, 
and  not  a  direct  action  against  him.  Plain- 
tiff's claim  is  based  on  the  seizure  alone, 
which  was  released  Immediately  as  if  on 
bond.  There  is  no  pretension  that  the  renta 
for  August  and  B^tember  accrued  during 
the  seizure. 

It  Is  therefore  ordered  that  the  Judgment 
of  the  Court  of  Appeal  and  the  Judgment  of 
the  district  court  herein  be  annulled,  avoid' 
ed,  and  reversed;  and  It  Is  now  decreed  that 
the  plaintiff's  rule  be  made  absolute  to  the 
extent  of  ordering  that  the  defendant  Jeffer- 
son D.  Bloom  pay  to  said  plaintiff  the  sum 
of  $72.50,  with  legal  Interest  thereon  from 
October  1,  1908,  until  paid,  and  that  de- 
fendant pay  all  costs  of  this  litigation  In 
the  three  courts. 

PROVOSTT,  J.  (dissenting).  By  article 
2TC@.  Rev.  Civ.  Code,  the  owner  and  lessor 
has  for  the  payment  of  his  rent  a  right  of 


pledge  upon  the  property  found  on  the  leased 
premises;  and  by  article  2706: 

"This  right  of  pledge  includes  not  only  the 
effects  of  the  principal  lesBee  or  tenant,  bat  those 
of  the  undertenant,  so  far  as  tbe  latter  U  in- 
debted to  the  principal  lessee  at  the  time  when 
the  proprietor  chooses  to  exercise  his  right.  A 

fsymeat  by  anticipatlCMi  by  the  undertenant  to 
is  principal  does  not  release  him  from  the  own- 
er's claim." 

This  case  Is  here  on  writ  of  review  to  the 
Court  of  Appeal,  Parish  of  Orleans.  Plain- 
tiff, owner  and  lessor  of  a  certain  building 
in  this  dty,  sued  out  provisional  seizure 
against  bis  lessee,  and  caused  all  the  prop- 
erty found  on  the  leased  premises  to  be  seiz- 
ed. Including  that  of  the  subleesee  of  the 
second  story  of  the  building.  The  lease  bad 
yet  several  yearn  to  run;  tbe  sublease,  only 
three  months.  Plaintiff  ml^t  have  put  an 
end  to  the  iease  for  nonpaymmt  of  the  rent; 
and,  had  this  been  done,  the  sublease  also 
woilld  bare  come  to  an  end.  *'Snblato  fun- 
damentnm  cadlt  opus."  Bu^  Instead  of  tbla. 
tlie  parties  entered  into  an  agreement 
which  the  lease  was  to  mn  on  until  the  ter^ 
mlnation  of  the  sublease,  and  the  BubleBsee*8 
property  was  to  be  liberated  from  the  seizure 
as  if  on  forthcoming  bond.  Accordingly,  the 
sublessee  continued  in  undtetnibed  «tJoy- 
ment  of  tbe  pn^terty  untli  the  end  ctf  his  sub- 
lease. He  bad  executed  notes  for  his  rent 
comsponding  In  amount  and  maturity  with 
the  InstaUmmbs  of  the  rent,  which  were  pay- 
able monthly  at  the  end  of  each  month.  This 
be  bad  done  at  tbe  tbne  of  altering  Into  tbe 
sublease,  and  In  strict  oomplianoe  with  tbe 
terms  thereof.  The  notes  were  to  tbe  order 
of  the  principal  lessee.  Tb^  bad  beea  trans- 
ferred to  a  third  person  some  time  b^re  the 
seizure,  and  were  held  and  owned  by  this 
third  parson  at  the  time  of  the  seizure;  All 
this  bad  been  done  In  the  most  perfect  good 
faith,  without  the  sUghtest  idea  of  defmud< 
Ing  tbe  principal  lessor.  The  notes  recited 
on  their  face  that  they  were  given  fbr  rent 

Whether  these  notes  were  or  not  nego- 
tiable, in  the  technical  soise  of  that  term, 
there  can  be  no  question  but  that  tbe  debt  of 
tbe  lessee  was  upon  them,  i&  such  way  that 
by 'their  transfer  be  ceased  to  be  indebted  to 
the  principal  lessee.  This  appears  conclu- 
sively from  the  fact  that  any  attempt  on 
the  part  of  the  principal  lessee  to  demand 
payment  of  any  part  of  the  subrent  so  long 
as  the  notes  were  thus  being  held  and  own^ 
by  the  transferee  of  them  would  have  been 
manifestly  without  right 

Since,  therefore,  by  the  express  terms  of 
the  hereinabove  quoted  article  of  the  Code, 
tbe  right  of  pledge  of  tbe  lessor  can  affect 
the  property  of  the  sublessee  only  In  so  far 
as  the  latter  Is  Indebted  to  the  principal  les- 
see at  the  time  the  lessor  exercises  his  right, 
It  Is  plain  that  In  the  Instant  case  the  prop- 
erty of  the  sublessee  was  not  liable  to  the 
seizure,  unless,  as  Is  contended,  the  execution 
of  said  notes  and  their  transfer  can  be  con- 
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sidered  to  have  been  **a  payment  made  by 
anticipation,"  wltbln  tbe  meaning  of  the 
hereinabove  quoted  article. 

When  we  read  in  said  article  that  a  pay- 
ment by  the  undertenant  to  his  principal  "In 
anticipation"  does  not  release  the  subtenant 
from  the  owner's  claim,  the  Question  arises 
at  once:  In  anticipation  of  what?  The  C3ode 
does  not  explain  what  It  is  that  Is  not  to  be 
anticipated— whether  the  principal  rent  or 
subrent,  and  whether  as  accruing  from  day 
to  day,  or  as  becoming  exigible  under  the 
terms  of  the  lease  or  sublease. 

But  this  exact  Question  was  passed  on  by 

the  court  in  the  case  of  Weatherly  t.  Baker, 

25  La.  A"",  229.  The  decision  Is  short,  and 

may  be  Quoted  here  in  full : 

"The  plBintiff  brought  suit  on  a  lease,  and 
caused  certain  property  on  the  premises  to  be 

firoTisionally  seized.  One  G.  Johnson,  as  a  sub- 
essee  of  the  defendant.  Intervened,  claiming  to 
be  the  owner  of  a  iMrtioo  of  the  property  seised, 
and  from  a  judgment  in  his  favor  the  plaintiff 
has  appealed. 

"He  complains  that  the  sublease  was  a  verbal 
one,  nnknown  to  him,  and  the  terms  thereof  so 
fixed  as  to  enable  the  principal  tenant  to  shield 
the  price  of  the  sublease  from  the  parsuic  of  the 
prfocipal  lessor ;  and  be  asks  that  tbe  court 
will  expound  the  law  on  this  subject  for  tbe 
benefit  of  owners  of  plantsttons  who  may  wish 
to  tent  tlieir  lands. 
"Article  2^  Bev.  Civ.  Code,  declares  that: 
*'  Tlie  lessee  has  the  rieht  to  underlease,  even 
to  cede  his  lease  to  another  person,  unless  this 
power  has  been  expressly  interdicted.  The  In- 
terdiction may  be  tor  the  whole,  or  for  a  part ; 
and  tfaia  clause  Is  always  constmed  strictly.* 

"Articles  2709  and  270G  give  to  the  lessor  the 
right  of  pledge  on  all  the  movable  effects  of  the 

Sssee  found  on  the  premises  (except  certain  ar- 
exempted),  and  also  those  of  the  under- 
tenant, so  far  as  the  latter  is  indebted  to  the 
principal,  at  the  time  when  the  proprietor  choos- 
es to  exercise  his  right.  A  payment  made  in 
anticipation,  by  the  undertenant  to  bis  principal, 
does  not  release  him  from  the  owner's  claim. 

"From  these  provisions  of  the  law,  it  is  clear 
tliat,  as  there  was  no  interdiction,  the  defendant 
had  tbe  right  to  sublease,  as  be  did,  and  on  such 
terms  as  might  be  agreed  on.  And  as  it  is 
abundantly  shown  that  the  Intervener  did  not 
make  a  payment  In  nnticipation  of  the  terms  of 
his  contract,  he  was  not  liable  to  the  plaintiff 
for  more  than  he  owed  to  the  principal  lessee." 

The  reasoning  of  this  decision  is  simply 
unanswerable.  The  decision  was  made  35 
years  ago.  It  has  never  been  overruled,'or 
even  qualified.  Doubtless  it  has  been  accept- 
ed by  the  business  public  as  an  authoritative 
exposition  of  the  law.  I  think  It  ought  to  be 
adhered  to.  Indeed,  bow  can  a  subtenant  be 
said  to  have  made  a  payment  In  anticipation, 
when  he  has  made  It  in  strict  conformity 
with  his  contract 

Speaking  of  this  provision  against  pay- 
ments in  anticipation,  Laurent  (Droit  Civil, 
vol.  25.  p.  233,  No.  204)  says: 

"It  has  for  its  object  to  prevent  the  frauds 
which  could  otherwise  have  oeen  committed  so 
easily  to  the  prejudice  the  lessor." 

In  tbe  aame  connection,  TToplong.  on  ar- 
ticle 1TG8,  Code  Napolfion,  saya : 

"But  collusion  had  to  bs  forestalled,  and  the 
proprietor  not  left  to  the  mercy  of  a  fraudulent 


scheme  to  beat  bim  ont  of  his  rent.  According^ 
ly  article  1753  rejects  payments  lude  by  antic- 
ipatloo,  because,  in  such  a  case,  the  presump- 
tion is  that  they  are  simulated." 

.  The  reaaon  which  la  here  glym  by  thea« 
learned  commentators  tot  the  insertion  of 
this  provision  In  the  Code  Is  totally  inap- 
plicable to  a  payment  made  the  sublessee 
in  good  faith  In  pnrsnanee  of  the  terms  of 
his  contract  Code  Napolten,  art  1753.  ex- 
pressly provides  that  a  payment  made  In  ac- 
cordance with  local  usage,  or  In  pursuance 
of  terms  of  tbe  sublease,  is  not  to  be  con- 
sidered as  a  payment  in  anticipation — an 
obvious  conclusion  not  needing  to  be  express- 
ed in  a  Code,  since  by  payment  In  anticipa- 
tion is  meant  a  payment  either  fraudulently 
or  imprudently  made,  and  a  payment  under 
the  dreumstancffl  mentioned  is  not  open  to 
either  of  these  imputations.  The  very  ob- 
viousness of  the  conclusion  is.  doubtless, 
what  led  the  framers  of  our  Code  to  leave  it 
out  as  unnecessary.  Many  Instances  are 
found  where  useless  provisions  of  the  Code 
NapoI€on  have  been  left  out  of  our  Code  la 
tbe  same  way. 

So  long  as  the  tenant  and  the  subtenant 
are  allowed  full  liberty  of  contract  they  may 
make  such  a  contract  as  the  subtenant  made 
In  this  case;  1.  e.,  execute  n^tiable  notes 
for  the  monthly  installments  of  the  rent 
And,  If  they  do  so,  and  the  principal  tenant 
negotiates  the  notes,  and  as  a  consequence 
the  subtenant  ceases  to  be  indebted  to  the 
principal  tenant  the  lessor  loses  bis  right 
upon  the  property  of  the  subtenant;  for,  by 
the  express  terms  of  article  2706,  that  right 
exists  only  in  so  far  as  the  subtenant  la  In- 
debted to  the  principal  tenant. 

The  argument  that  this  liberty  of  contract 
is  dangerous  to  the  rights  of  the  lessor  is 
answered  by  the  statement  that  the  lessor 
may  protect  himself  against  It  by  so  simple 
a  means  as  inserting  in  his  lease  a  clause 
forbidding  it  Besides,  this  same  argument 
ab  Inconvenlentl  was  pressed  upon  tbe  court 
in  vain  In  the  Baker  Case,  supra. 

I  do  not  agree  with  the  view  that  tbe  sub- 
rent  did  not  continue  to  accrue  after  the 
seizure.  Both  the  principal  lease  and  the 
sublease  continued  In  full  force  imtll  tbe 
expiration  of  the  sublease.  The  sublessee 
continued  In  the  enjoyment  of  the  property. 
He  owes,  therefore,  the  subrent  But  his 
debt  for  It  Is  due  to  the  holder  and  owner 
of  the  negotiable  notes  which  he  gave  for  It 
and  is  not  due  to  the  principal  tenant  No 
part  of  It  being  due  to  the  principal  tenant 
It  cannot  serve  as  a  basis  for  plalntUTs  sei- 
zure. 

The  proposition  that  In  order  that  tbe  les- 
sor's right  of  pledge  should  affect  the  prop- 
erty of  the  subtenant  the  debt  of  the  latter 
must  be  past  due  and  exigible,  finds.  In  my 
opinion,  no  foundation  whatever  in  our  law. 
It  would  be  to  say  that  the  subtenant  is  not 
Indebted,  unless  bis  debt  be  actually  past 
due  and  exigible^  or,  In  other  words,  that  a 

Digitized  by  Google 


lAj       INTERSTATE  TRUST  *  B.  00.  t. 


POWELL  BROS.  A  BANDERS  00. 


605 


oian  who  owes  a  debt  not  yot  nuitiind  la  not 
In  debt 

I  thw^sn  reqpectfnlly  dissent  from  tbe 
•opinion  (tf  tho  majority  of  tbe  court 


(121  La.) 

No.  17^ 

INTKRSTATD  TRUST  ft  BANKING  Oa  T. 
POWBLL  BROS.  A  SANDEBS  CO., 
I4iiiitad,  «t  al. 
In  n  INTEBSTATB  TOUST  &  BANK- 
ING 00. 

<Snpnnie  Court  of  LonUana.   Oct.  18,  1909. 
Bdiearing  Denied  Nov.  IS,  1909.) 

1.  ApFBAI,  and  ERROB  a  466*)— SilPEBaEDKAB 

— Ahodnt  or  Bond. 

The  execution  of  an  order  of  seizure  and 
-rale  for  a  specific  sam  of  money  cannot  be  sus- 
pended by  an  appeal  bond  fOr  costs.  In  sncb  a 
cane  tbe  saspensive  tiond  should  exceed  the 
amount  for  which  the  order  was  granted  by  one- 
half,  as  in  case  of  appeals  from  money_iudg^ 
ments.  State  ex  reh  Bankhead  t.  Jndge,  22  La. 
Ann.  SS,  teafflnned. 
[Bd.  Note.— For  other 


■as  Appeal  and 
-;  Dee.  Dig.  i 


ItxL  Note.— For  otner  cases,  m 
Erron  Cent  Dig.  ||  22a5-W4lD; 
4Go.*J 

2.  Afpeal  and  Ebbob  (I  460*)— Sdpbbsedeab 
— Appbai.  ntou  Dismissal  of  Suspensivb 
Appeal— Effect. 

Where  a  BuspensiTe  appeal  is  dismissed  in 
the  court  below  because  of  the  failare  of  the 
-appellant  to  file  bond  in  the  amoant  required  by 
law  to  stay  execution,  no  appeal  thereafter  al- 
lowed from  the  Judgment  of  dismissal  can  op- 
■erate  to  suspend  the  execntion  of  the  JudKment 
originally  appealed  from.  Reynolds  t.  Egan, 
122  La.  47,  47  South.  371,  reaffinned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  112220;  Dec  Dig.  i  400.*] 

3.  Appeal  and  Ebbob  (f  488*)— SnPEBBEOEAS 

— iNJtJHCTIOM. 

A  temporary  restraining  order  Issued  by 
the  Judge,  on  his  own  motion,  pending  the  hear- 
ing of  a  mle  to  set  aside  an  order  of  selsore  and 
sale,  expires  with  the  dismissal  of  the  mte,  and 
cannot  be  kept  alive  by  a  sospenslTS  appeal  from 
Ibe  judgment  ot  dismissaL 

(Ed.  Note.— For  other  cases^  see  Appeal  and 
Error,  Dec.  Dig.  {  48a*] 

(Syllabus  by  tbe  Court,) 

The  Interstate  Tmst  ft  Banking  Company 
«aed  oat  an  order  of  seizure  and  sale  on  a 
mortgage  note  against  Powell  Bros,  ft  San- 
■dera  Company,  Limited,  and  Thomas  C  Win- 
gate,  receiver.  An  appeal  snepensive  and 
-deToIntlve  was  granted  the  receiver  from  an 
-order  dismissing  his  saspenslve  appeal  from 
a  decree  of  forecloenre  and  a  suspensive  ap- 
peal from  the  order  of  seizure  and  sale,  and 
plaintiff  applies  for  writs  of  certiorari,  man- 
•damns,  and  prohibition.  Writs  made  abso- 
lute. 

Howe,  Fenner.  Spencer  ft  Cocke  and  Pal- 
mer, Williamson  ft  Lyles,  for  relator.  Alex- 
ander ft  Wilkinson  and  D.  M.  Sholars,  for 
respondent  T.  O.  Wingate; 

LAND,  J.  Tbe  relator  sned  ont  an  wder 
•of  selzore  and  sale  on  a  mortgage  note  for 


$25,000  wltb  7  per  cent  Intwest  from  date, 
and  entitling  the  holder  to  recover  attorney 
fees  and  costs  as  stipulated  In  tbe  act  of 
hypothecation.  Tbe  receiver  of  tbe  mort- 
gagor petitioned  for  appeals,  suspenslTe  and 
devolutlTe,  and  prayed  the  court  to  fix  the 
amount  of  the  bond  for  both  a);^}ealB.  Tbe 
Jndge  fixed  the  amount  of  bond  for  each  at 
the  som  of  (200.  The  receiver  famished 
bond  with  two  sureties  for  (400  to  cover 
both  appeals. 

Relator  moved  tbe  coort  to  set  aside  the 
said  bond  on  tbe  ground  tiiat  the  sureties 
were  Insolvent  This  motion  was  overruled. 

Relator  tha  moved  tbe  court  to  dismiss 
tbe  suspensive  appeal  on  the  ground  that 
the  amount  thereof  as  fixed  by  the  Judge  was 
Insnfflclent  In  law,  and  to  order  that  the 
writ  of  selsnre  and  aale  be  executed.  After 
a  hearing  the  Judge  decided  that  the  bond 
was  Insufficient  In  amount  for  a  suspensive 
appeal  and  that  the  relator  abould  have  the 
right  to  continue  the  selsore  and  sale  as  pro- 
vided by  law. 

The  recelvu  next  proceeded  by  mle  to  set 
aside  tbe  order  of  selsure  and  sale  on  tbe 
ground  that  tbe  relator,  having  acquiesced  In 
bis  control  and  custody  of  the  mortgaged 
property  and  his  right  to  sell  the  same  under 
ord»  of  the  court,  was  concluded  by  Its 
laidiea  from  resorting  to  executory  proceed- 
ings. The  court  ordered  all  further  proceed- 
ings stayed  pending  a  final  bearing  of  this 
rale.  Belator  exc^^ted  to  tbe  Jarisdlctlon 
of  tbe  court  to  oitertaln  the  rale  on  the 
groond  that  the  receiver  had  takra  an  order 
of  appeal  angienslve  and  devolutive  from  the 
decree  of  aelxnre  and  sale. 
.  This  uceptlm  was  sustained  bgr  the  court, 
and  tbe  rale  was  dlunlssed.  Tbe  receiver 
appealed  snspenslvely  from  this  ruling. 

The  recdver  also  prayed  for  an  appeal, 
sospoialve  and  devolntlve,  from  tbe  order 
dismissing  his  suspensive  aroeal  from  the 
decree  of  foreclosure.  The  court  granted  the 
appeal  as  prayed  for,  and  fixed  tbe  amount 
of  the  bond  for  the  suspensive  appeal  at  (100; 
and  for  the  devolutive  appeal  at  tbe  same 
amoant  Tbe  receiver  pufected  this  appeal 
by  giving  bond. 

Relator  has  aiqdied  to  the  snpervlsory  Ju- 
risdiction of  this  court  to  vacate  the  last 
order  ot  appeal  and  to  enforce  its  right  to 
foreclose  tiie  mortgagei  The.r^tor  seeks 
also  to  set  aside  tbe  suspensive  appeal  from 
the  order  of  selsnre  and  sale  on  tbe  groond 
of  the  alleged  liuolvaicy  of  tbe  sureties  on 
the  appeal  bond. 

The  first  qnestlon  to  be  decided  la  as  to 
tbe  receiver's  right  to  a  sospenslve  appeal 
from  tbe  decree  of  foreclosure  m  a  bond  for 
costs. 

In  Toumillon  r.  Batllfl.  20  La.  Ann.  170, 
it  was  held  that  tbe  amount  of  tbe  bond  for 
a  sui^tenslve  appeal  from  an  order  of  seizure 
and  sale  was  sufflclbnt  when  It  exceeded  by 
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one-balf  the  amoont  actually  due  at  the  date 
of  the  order. 

In  State  ex  rel.  Bankhead  t.  Judge.  22  La. 
Ann.  35,  en  order  of  seizure  and  Bale  was 
sued  out  on  a  mortgage  note  for  $13,000,  and 
Interest.  The  relator  applied  for  and  was 
granted  a  suspensive  appeal  on  a  bond  for 
92,800  as  fixed  by  the  judge.  That  part  of  the 
order  of  appeal  fixing  the  amount  of  the  bus- 
pensive  appeal  bond  was  subsequently  rescind- 
ed by  the  Judge,  and  execution  was  allowed  to 
Issue.  The  relator  applied  for  a  writ  of  pro- 
hibition to  restrain  the  execution  of  the  Judg- 
ment on  the  grounds:  First,  that  the  amount 
of  the  bond,  being  sufficient  to  cover  costs  and 
damages,  was  sufficient  for  a  snvomln  ap- 
peal, inasmuch  as  the  appeal  was  from  an  or- 
der of  a  seizure  and  sale,  and  not  from  a  per- 
sonal Judgment;  and,  second,  that  the  Judge 
was  divested  of  jurisdiction  by  the  relator's 
famishing  bond  pursnant  to  the  order  of 
the  court,  and  that,  if  the  judge  erred  in  fix- 
ing the  amount  of  the  bond  at  too  small  a 
sum,  his  error  could  be  corrected  by  the  Su- 
preme Court  only.  The  court  ruled:  First, 
that  the  order  of  seizure  and  sale  was  for  a 
specific  sum  of  money,  and,  under  article 
675  of  the  Code  of  Practice,  the  suspensive 
bond  should  have  exceeded  the  amount  for 
which  the  Judgment  was  given  by  one-half; 
and,  second,  that  the  improvident  order  of 
the  district  judge,  whether  rescinded  or  not, 
In  fixing  the  bond  for  less  amonut  than  that 
required  by  law,  could  not  deprive  the  mort- 
gage creditor  of  the  right  to  proceed  with  the 
execution  of  the  order  of  seizure  and  sale. 
The  court  cited  Toumlllon  v.  RatlifF,  supra, 
as  holding  that  article  575  of  the  Code  of 
Practice  applied  to  orders  of  seizure  and  sale. 
Both  of  these  cases  were  cited  with  approval 
In  Whan  v.  Irwin,  Tutor,  27  La.  Ann.  707, 
holding  that  the  obligation  of  the  surety  on 
an  appeal  from  an  order  of  seizure  and  sale 
was  the  same  as  that  of  the  surety  on  an  ap- 
peal from  an  ordinary  money  Judgment  See. 
also,  Landry  r.  Victor,  30  La.  Ann.  10tl2. 

The  relator  In  the  present  case  contends 
that,  under  the  doctrine  of  the  recent  case 
of  B^olds  T.  Bgan.  122  La.  47,  47  South. 
871,  the  only  adequate  remedy  left  to  the 
relator  In  the  premises  was  an  appeal  to  the 
Supreme  Coart  for  relief  in  the  exercise  of 
its  supervisory  jurisdiction  under  article  94 
of  the  Cfmstltntlon.  In  that  case  it  was  held 
that: 

"Where  a  sospensive  appeal  is  allowed  from 
a  judiirment  for  money,  and  is  thereafter  dismiss- 
ed beoiuse  of  the  failure  of  the  appellant  to  fur- 
nish the  bond  required  within  the  thne  in- 
scribed by  law,  DO  appeal  thereafter  allowed 
from  the  judgment  of  dismisaal  can  operate  to 
suapeud  the  execution  of  the  judgment  origi- 
nally appealed  from." 

In  that  case  the  order  tot  a  Buspenslve  ap- 
peal from  the  order  of  dismissal  was  vacated, 
and  the  respondent  judge  directed  to  execute 
Oie  (niginal  judgment  In  the  same  case  it 
was  pointed  out  that  In  case  the  judge  be- 
low ens  in  dismissing  a  suspensive  appeal. 


the  appellant  has  an  adequate  remedy  hr  pro- 
hibition. 

As  the  reqmndent  judge  granted  a  sns- 
p«uive  appeal  from  the  reaclndUsg  ord».  it 
follows  that  his  original  order  granting  a 
suspensive  appeal  from  the  order  of  seizure 
and  sale  on  a  bond  for  costs  remained  in  fall 
force  and  effect  Our  learned  BroUier,  how- 
ever, says  that  the  execution  of  the  writ  of 
seizure  and  sale  was  8uq[>raded  by  the  re- 
straining order  Issued  on  the  rule  of  the  re- 
ceiver to  set  aside  the  order  of  seizure  and 
sale  on  the  ground  of  the  laches  oi  the  re- 
lator In  invoking  that  remedy.  It  appears 
that,  when  the  rule  was  filed,  the  judge  is- 
sued the  usual  order  to  show  cause,  and  fur- 
ther ordered  that,  "In  the  meantime,  i>end- 
ing  a  final  hearing  hereof,  all  proceedings 
herein  be  stayed."  On  Its  face  this  was  a 
temporary  restraining  order  Issned  by  the 
Judge  on  bis  own  motion,  and  was  revocable 
at  his  discretion. 

When  the  Judge  dismissed  the  rule,  he  nec- 
essarily recalled  the  inddentai  restraining 
order.  As  to  the  receiver,  the  mover  In  the 
rule,  who  had  not  applied  for  any  injunction 
or  restraining  order  of  any  kind,  the  issu- 
ing of  the  order  was  a  mere  act  of  grace  on 
the  part  of  the  court,  and  its  dissolution 
worked  no  legal  Injury  that  would  warrant 
an  appeal.  It  follows  that  the  position  of 
our  learned  Brother  as  to  the  continuing  ef- 
fect of  this  restraining  order  after  the  dis- 
missal of  the  proceedings  in  wbldi  it  had 
Issued  Is  not  well  tak^. 

From  the  cases  <dted  supra  we  find  no  diffi- 
culty In  concluding  that  the  suspensive  ap- 
peal ftom  the  order  of  seizure  and  sale  was 
properly  dlsmlned  for  want  of  bond  snffl- 
dent  In,  amount  While  counsel  for  the  re- 
ceiver has  asaalled  the  correctnees  of  the  Jn- 
rispmdence  on  this  Bubject  we  see  no  good 
reasons  for  overruling  the  decisions  of  this 
court  on  an  Important  question  of  practice, 
which  has  been  considered  as  settled  fhr  so 
many  years. 

The  case  of  Reynolds  Egan,  dted  snpra, 
is  conduBlve  that  the  appeal  Arom  the  judg- 
ment dismissing  the  suspensive  appeal  from 
the  judgment  of  fbreelosure  cannot  operate 
to  susp^  the  execntlon  of  the  ordw  oS  bA- 
zore  and  sale^ 

The  runalnlng  qoestlon  raised  by  rdator 
l8  as  to  the  InsnfBdency  of  the  sureties  on 
the  appeal  bond  ct  the  recover.  The  two 
sureties  slpied  a  bond  for  $400  tn  lieu  nt  two 
bcm^  for  $200  each.  The  questton  whether 
the  sureties  were  solvent  to  the  «tent  of 
the  small  sum  of  $400  Is  oae  of  fact,  and 
after  reviewing  the  evidence  we  are  not  pre- 
pared to  say  that  the  judge  erred  In  his  ap- 
preciation of  the  testimony. 

We  have  considered  and  determined  the 
only  questions  pertinent  to  ttxB  relief  prayed 
for  the  relate.  The  judgment  dismissing 
the  role  of  the  receiver  to  set  aside  the  order 
of  seizure  and  sale  and  bis  appeal  thertf  rom 
are  not  assailed  by  the  relator  and  are  not 
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lOTOlTed  In  the  present  contmrersy.  The 
derolutlTe  appeal  taken  by  the  receiver  from 
tbB  order  of  Belsore  and  sale  and  tram  the 
order  dtsmlsslnK  his  suspenalTe  appeal  is  not 
complained  of  by  the  r^tor. 

It  Is  thnetore  ordered  that  the  order  of  the 
re^tMident  Jndge  allowli^  Thomas  G.  Win- 
gate,  receiver,  a  snspoislTe  appeal  ftom  the 
Ju^^nent  dismissing  and  setting  aside  said 
reeeiTer'B  suspenslTe  appeal  from  the  orlgl- 
nal  ordw  ot  selnte  and  sale  on  the  gronnd 
of  the  Insnfflclencr  In  amount  of  the  appeal 
bond,  be  and  the  same  la  hereby,  vacated  and 
set  aside ;  and  It  Is  further  ordered  that  the 
respondent  judge  direct  and  allow  the  order 
of  selsure  and  Bale  originally  granted  In  favor 
of  the  relator  to  be  executed  according  to 
law;  and  It  Is  further  ordered  that  to. this 
extent  the  writs  prayed  for  be  made  abso- 
lute and  perenq>tory,  at  the  cost  of  the  de- 
fendants Imeln.  . 

(124  Ia) 
No.  17,806. 
STATE  T.  TOLMAN. 
(Sapreme  Court  of  Louisiana.   Nor,  2,  1909.) 

1.  Statutes  <|  114*)— Titlb  or  AOT— Scm- 

CIENCT. 

Act  No.  209,  p.  312.  of  1908,  paiportinc 
to  amend  and  re-enact  section  5  of  Act  No.  171^ 

f.  9dti,  of  1808.  impoeing  a  license  tax  on  pawn- 
Token,  is  unconstitutional,  null,  and  void,  to 
the  extent  that  it  provides  for  a  license  tax  on 
money  lenden  generally. 

[Ed.  Note^For  other  cases,  see  Statutes, 
Dee.  Dig.  1 114.*J 

2.  STAtuncB  (I  109*)— TrrtE  of  Act— Suwi- 

CMNOT. 

An  act  purporting  to  amend  a  certain  sec- 
tion of  a  general  law  is  limited  in  its  scope  to 
the  subject-matter  of  the  section  proposed  to  be 
amended,  under  a  constitutional  provision  that 
"every  law  shall  embrace  but  one  object,  and 
that  shall  be  expressed  in  the  title." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  I  109.*1 

(Syllabus  by  the  Courts 

Appeal  from  GIvU  District  Court,  Parish 
of  Orleans;,  Thomas  C.  W.  Ellis,  JnOgs. 

Rule  by  the  State  against  D.  H.  Tolman. 
Jndgmoit  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Charles  Rosen,  for  appellant  Edward 
Blghtor  and  O.  U  Dupre,  Jr.,  for  the  State. 
John  J.  Relll^,  amicus  cnrlie. 

I/AND,  3.  The  state  tax  collector  pro- 
ceeded by  rule  against  the  defendant  to  col- 
lect a  license  tax  of  $600,  with  Interest,  at- 
torney's fees,  and  costs,  for  the  year  1909,  on 
the  business  of  money  lender  or  purchaser 
of  time  wages>  pursuant  to  Act  No.  209,  p. 
312,  of  1908,  entitled  "An  act  to  amend  and 
redact  section  6  of  Act  Na  171,  p;  802,  of 
1898,"  the  general  license  revenue  law  of  the 
state. 

The  defendant,  for  answer  to  the  rule,  aft- 


er pleading  the  general  Issue,  averred  that 
Act  209  of  1908  la  null  and  void  because  hi 
coutraveutKMa  of  artleles  31,  32.  22fi,  and  229 
of  the  state  Constitution,  and  of  the  four- 
teenth junendment  (tf  the  Constitution  of  the ' 
United  States. 

There  was  Judgment  In  favor  of  the  plain- 
tiff In  rule  as  prayed  for,  and  the  defendant 
has  appealed. 

Act  309  of  1908  1»  entitled: 

"An  act  to  amend  and  re-enact  sectlmi  5  of 
Act  171  of  Session  of  the  Legislature  of  the 
state  of  Louisiana  for  the  year  1898,  entitled 
'An  act  to  levy,  collect  and  enforce  the  payment 
of  an  annual  license  tax  upon  all  persons,  as- 
sodatlms  of  persons  or  bunness  firms  and  cor- 
porations, pursuing  any  trade,  pzotesslon,  voea* 
tion,  calling  or  business,' "  etc. 

Section  6  of  Act  171  of  1888  reads  as  fol- 
lows: 

"Bee.  B.  Be  It  farther  enacted,  etc.,  that  each 
and  every  jiawnbroker  or  keeper  of  a  loon  of- 
fice, where  capital  in  actaal  use,  lA  fifty  thou- 
saod  dollars  or  more,  shall  be  graded  as  eighth 
class,  section  fourth,  shall  be  nve  hundred  dol- 
lars ($500) ;  that  when  the  capital  in  actual 
use  is  less  than  fifty  thousand  dollars,  shall 
be  graded  as  ninth  class,  section  fourth,  the  li- 
cense shall  be  three  hundred  and  seventy-five 
dollars  ($375)." 

By  act  Na  209  of  1908  the  above  section  Is 
amended  and  re-enacted  so  as  to  read  as 
follows : 

"Sec.  5.  Be  It  further  enacted,  etc,  that  each  * 
and  every  money  broker,  money  lender,  or  per- 
son, firm  or  corporation,  doing  such  business  as 
is  commonly  known  as  money  lending  or  pur>  \ 
chasiag  time  wages  or  salary  of  laborers,  clerk 
or  other  wage-earners  or  other  persons,  whether 
the  same  Is  earned  or  unearned  and  whether 
said  business  is  conducted  In  an  office  or  oth- 
erwise, the  license  shall  be  graded  according  to 
the  capital  in  use  In  said  business  as  follows: 

"First  Glass.  Where  the  capital  in  use  Is 
$250,000  or  more,  the  license  shall  be  $2,000.00. 

"Second  CTlass.  Wbe^e  the  capital  In  use  ex- 
ceeds $100,000.00  and  is  not  more  than  $200,- 
000.00,  the  license  shall  be  $1,500.00. 

"Third  Class.  Where  the  capital  in  use  ex- 
ceeds $75,000.00  and  is  not  more  than  $100,- 
000.00,  the  license  shall  be  $1,000.00. 

"Fourth  Class.  Where  the  capital  in  use  ex- 
ceeds $50,000.00  and  is  not  more  than  $75,- 
000.00,  the  license  shall  be  $800.00. 

"Fifth  Class.  Where  the  capital  in  use  Is  less 
than  ^.000.00  the  license  shall  be  $600.00. 
Provided,  ttiat  if  any  person,  firm  or  corpora- 
tion, carrying  on  the  business  designated  in  this 
section.  shalT  conduct  more  than  oue  office  or 

Slace  of  business,  whether  In  the  same  or  un- 
er  different  names,  such  persons,  firm  or  cor- 
poration shall  pay  a  separate  license  for  each 
and  every  office  or  place  of  business  it  shall 
conduct  according  to  the  hereinabove  classifi- 
cation. 

'Provided  further,  that  this  act  shall  not  sp- 

ply  to  persons,  corporations  or  institutions  car- 
rying on  a  banking  business,  as  provided  For 
by  section  2  of  Act  171  of  1898,  and  provided 
further  that  this  act  shall  not  apply  to  per- 
sons, corporatlcms  or  companies  lending  mon- 
ey Becnred  by  mortgage  upon  real  estate. 

"Provided  further,  tnat  each  and  every  pawn- 
bn^er  or  keejKr  of  a  loan  oflke  where  capital 
in  actual  use  is  fifty  thousand  dollars  or  more, 
the  license  shall  be  five  hundred  dollars  ($500). 
that  when  the  capital  in  actual  use  is  less 
than  fifty  tbousan^  dollars,  the  license  shall 
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be   three   hnndxed   and   Mrentj-fiTe  doUan 

($875)." 

Article  81  of  the  OonaUtatlon  of  1898  reads 
as  fMlows: 

"Every  law  enacted  by  tbe  General  Assembly 
of  the  state  of  Louisiana  shall  embrace  but  one 
object,  and  that  aball  be  expressed  in  Ita  ti- 
tlfc" 

Act  209  of  1908  purports  to  amend  and 
re-enact  section  5  of  Act  171  of  1898,  which 
fixes  license  taxes  only  for  tbe  business  of 
"pawnbroker  or  keeper  of  a  loan  office." 
The  tltie  of  Act  209  of  1908  does  not  give 
notice  of  the  legislative  intent  to  am«id  any 
other  section  of  Act  171  of  1888  or  to  enact 
additional  legislation  on  the  subject  of  li- 
cense taxes. 

In  State  T.  Tolman,  106  La.  81  Sonth. 
820,  this  court  held  that,  as  the  business  of 
money  lending  was  not  specifically  taxed  In 
any  of  the  secUons  of  Act  171  of  1808,  It  fell 
within  tiie  pnrrlew  of  the  fonrteentfa  sec- 
tion, prorlding  tiie  taxation  of  certain 
callings  *'and  all  other  business  not  herein 
proTided  fbr."  The  court  In  that  case  neces- 
sarily found  tbat  tbe  business  of  money  lend- 
ing was  not  covered  by  section  6  of  the  gen- 
eral  licensing  act  of  189& 

In  the  weU-cmisldered  case  of  State  of 
Louisiana  t.  American  Sugar  Refining  Coro- 
^pany,  106  La.  BS3,  81  South.  181,  tbe  court 
"held  as  unconstitutional  an  act  of  the  Legl^ 
lature,  which,  under  a  title  purporting  ■  to 
amend  certain  particular  sections  of  another 
statute,  alt«ed  the  subject-matter  of  a  dif- 
ferent section  to  whlcb  no  reference  was 
made  in  the  title. 

In  that  case  tbe  court,  inter  alia,  said 
that,  when  the  Legislature  "restricts  the  title 
and  announceft  its  purpose  to  deal  with  the 
original  Mil  In  respect  only  to  i»rtlcnlar 
matters  therein,  it  is  bound  to  gOTom  itself 
accordingly  and  ke^  within  what  It  had  It- 
self dedared  would  be  the  llmlte  of  Its  pro- 
posed action.^  The  court  quoted  Doleee  t. 
Pierce,  124  111.  140,  16  N.  E.  218,  as  follows : 

"An  act  to  amend  certain  sections  of  a  Rea- 
eral  law  is  limited  in  its  scope  to  the  subject- 
matter  of  the  sectioD  proposed  to  be  amended. 
*  *  *  The  amendment  of  an  act  In  general 
or  a  particular  section  of  an  act  ex  t1  termini 
implies  merely  a  change  of  Its  provisions  upon 
the  same  subject  to  which  the  act  or  section 
relates." 

Tbe  case  of  Beary  t.  Narrau,  113  La.  1<^4, 
87  South.  961,  Is  not  distlngnlsbable  In  prin- 
ciple from  tbe  one  at  bar.  In  that  case,  Act 
No.  49,  p,  108,  of  1904,  under  a  title  purport- 
ing to  amend  and  re-enact  section  12,  p. 
164.  Act  No.  103,  of  1900,  fixing  licenses  for 
theaters,  places  of  amusement,  eta,  and  "ped- 
dlers or  bavricers,"  provided  that  such  terms 
should  be  held  to  include  "all  transient  mer- 
chants and  itintfaot  venders  selling  to  om- 


snmers  by  sample  or  taking  orders,  whether 
for  immediate  or  future  delivery." 

This  court  held  that  the  license  taxaUon 
of  commercial  salesmen  or  travelers  selling 
by  sam^e^  or  by  taldng  orders  for  future 
delivery,  was  not  germane  to  tbe  license 
taxation  of  peddlers  or  hawkers,  selling  and 
delivering  goods  carried  by  them  from  place 
to  place,  and  that,  tbe  provisions  of  Act  49 
of  1904  being  broader  than  Ite  tlUe,  the  act 
was  unconstttutlonaL  The  court  said.  In 
part,  as  follows : 

"If  tbe  occupation  or  business  of  selling  by 
sample  or  by  taking  orders  was  subject  to  a 
license.  It  fell  within  the  class  of  all  other 
business  not  specially  provided,  as  set  forth 
in  section  14  of  Act  No.  108.  p.  166.  of  1900. 

"If  such  occupation  did  not  fkll  within  the 
terms  of  the  license  statutes  enacted  prior  to 
1904,  it  was  a  distinct  subject-matter  for  ad- 
ditional legislation.  In  either  event,  the  title 
of  the  act  should  have  set  forth  the  legisla- 
tive  purpose;  but  the  title  la  question  pur- 
ports to  amend  only  section  12  of  Act  No.  103. 
p.  164.  of  1900.  and  therefore  Is  not  broad 
enough  to  cover  section  14,  p.  166,  of  the  same 
act  or  any  new  subject-matter  of  license  taxa- 

tiML" 

The  sole  subject-matter  of  sectl<m  6  of  Act 
171  of  1898  Is  the  license  taxation  of  the 
business  of  "pawnbroker  or  keeper  of  a  loan 
office,"  referring  to  tbe  same  business.  See 
Standard  Diet  verb.  Loan.  "One  of  tbe  sub- 
ject-matters of  section  1  of  Act  209  of  1908 
Is  the  "business  commonly  known  as  money 
lending  or  purchasing  time  wages  or  salary 
of  laborers,"  eta  After  providing  for  the 
taxation  of  such  money  lenders,  tbe  statute 
takes  up  the  business  of  "pawnbroker  or 
keeper  of  a  loan  office"  and  adopts  the  UcNise 
taxation  as  fixed  in  section  5  of  Act  171  of 
1898.  The  rrault  la  that  tbe  new  act  does 
not  amend  tbe  particular  section  moitloned 
In  tbe  title,  but,  under  the  guise  of  its 
amendment,  enacts  new  l^islatlon  Imposing 
a  different  license  tax  on  another  and  dis- 
tinct business,  which  never  bad  been  taxed 
except  as  a  business  not  otherwise  provided 
for  In  the  statutes.  As  tbe  title  gave  no  no- 
tice whatever  to  tbe  public,  or  the  parties 
to  be  affected,  of  the  legislatlTe  in^t  to  im- 
pc«e  a  new  license  tax  on  the  bnslneaB  of 
money  lending  In  any  of  its  fwms^  tb»  act 
necessarily  contravenes  article  81  oC  the 
state  Constitution. 

It  is  therefore  ordered,  adjudged,  and  de> 
creed  that  the  judgment  below  be  annulled, 
avoided,  and  reversed;  and  It  Is  further  ad- 
judged and  decreed  that  Act  209  of  190S  be 
declared  nnconstltntlonal,  and  of  no  force 
and  effect.  In  so  far  as  It  purports  to  levy  a 
license  tax  on  money  lender;  and  it  la  fur- 
tbor  decreed  that  the  role  filed  below  In  tbe 
name  of  tbe  stete  1^  tbe  tax  oollector  be  dis- 
missed, with  costa, 
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im  La.) 
N<k  17,766. 

LOUISIANA  BT.  A  NAVIGATION  Ca  T. 
HADERB.  Sberiff  and  Ex  Officio 

Tax  Collector. 

(Supreme  Court  of  LoaiBiaua.  Nor.  2,  1909.) 
L  Taxation  (|  196*) —EzXHFnoirB— Taxes 

AlTECTED  BT. 

The  Keneral  temporary  ezemptloD  of  new 
railroads  irom  "taxation."  as  granted  in  article 
230  of  the  CoDstitutioD  of  1808  and  iu  the  con- 
stitutional amendment  of  1904  (Iaws  1904,  p. 
18,  No.  16),  includes  all  ad  valorem  district 
levee  taxes,  but  hot  local  assessments,  such  as 
acreage  and  produce  taxes  and  the  mileage  tax 
levied  on  railroads. 

[Ed.  Note.— For  otiier  cases,  see  Tautloa, 
Dec  Dig.  i  106.*] 

2.  COHSTXTUTIONAI,  LAW  (8  9*)— STATB  CoN- 
STITUTION— SUBUISSION  TO  POPUUB  VOTE. 
The  railroad  tax  exemption  set  forth  in 
article  230  of  the  Constitution  of  1888  does  not 
violate  any  of  the  restrictions  enumerated  in 
the  enabling  act  (Act  No.  52,  p.  85,  of  1896), 
and  said  act  has  no  application  to  the  con- 
stitntional  amendment  of  1904,  under  which  the 
plaintiff  claims  exempti<m  from  ad  valorem 
taxes. 

[Ed.  Note.— For  other  cases,  see  CoaatitDtloaal 
Law,  Dec  Dig.  S  9.*] 

8.  constitdtionai.  law  (s  6*)— -poweb  to 
Ajiknd  State  Cohstztution— Luiitations. 
The  power  of  the  people  to  amend  or  re- 
vise their  state  Constitutions  is  limited  only 
bv  the  prohibitious  contained  in  the  Ccmstitu- 
tion  of  the  United  States,  none  of  which  have 
been  pleaded  in  this  case. 

[EA.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  «  2;  Dec  Dig.  |  6.*] 

4.  Taxation  (i  206*)— Exeicptzohs— CoNsn- 

TtmowAX. 

The  delegated  power  conferred  on  a  politi- 
cal agency  or  corporation  to  levy  a  tax  on  all 
the  taxable  property  within  a  certain  district 
does  not  extend  to  property  whldi  comes  Into 
existence  under  the  shelter  of  a  constltntional 
exemption  from  taxatitm. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  I  838;  Dec.  I^sTT  206.*] 

(Syllabns  by  th«  Q>nrL) 

0.  Taxatzoh  (S  1*>— *^ax'*  Defined, 

A  "tax"  has  been  varioasly  defined  as  a 

bnrden,  or  charge  imposed,  or  proportional  con- 
tribution leviM,  by  the  sovereign,  for  the  sup- 
port of  the  government  and  for  all  public  needs 
or  paiposes. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig  {  1:  Dec.  Dig.  S  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6867-^886.  7813.] 

Api>eal  from  Twen^-Eightb  Judicial  Dis- 
trict Court,  Parish  of  St.  Charles;  FFenUoe 
EL  EdriDffton,  Judge. 

Action  for  an  injnnctlon  by  the  Louisiana 
Railway  ft  Navigation  Company  against  A. 
Madere.  Sheriff  and  Ex  Officio  Tax  Collector. 
Judgment  for  d^oidant,  and  plaintiff  ap- 
peala.  Reversed. 

Foster,  Milling  &  Godcfaauz  and  Alexis 
Brian,  for  appellant  Walter  Oulon,  Atty. 
Oen.,  L.  H.  Harrero,  Jr.,  Dlst  Atty.,  E.  B. 
Talbot;  aM  B.  O.  Pleasant  tor  appeUee. 


LAND,  J.  By  Act  No.  16,  p.  19,  of  1904, 
the  General  Assembly  aabmltted  to  the  elec- 
tors of  the  state  a  proposed  constitutional 
amuidmait,  reading,  In  part,  as  follows,  viz. : 

"There  shall  be  exempt  from  taxation  for  a 
period  of  ten  years  from  the  date  of  its  com- 
pletion, any  railroad  or  part  of  railroad  that 
shall  have  been  constructed  and  completed  sub- 
sequently to  January  1, 1806,  and  pnor  to  Jan- 
uary 1,  1909." 

This  proposed  amendment  was  adopted  at 
the  general  election  faolden  on  November  8. 
1904. 

It  Is  admitted  that  tbe  plaintiff  company 
has  earned  this  exemption  by  tbe  construc- 
tion and  operation  of  its  roadway  fn»n 
Baton  Rouge  to  New  Orleans ;  but  It  is  de- 
nied that  the  word  "taxation,"  as  used  In 
said  amendment,  embraces  the  taxes  levied 
by  the  board  of  commissioners  of  the  Pont- 
cbartrain  levee  district  on  plaintiff's  railroad 
in  the  parish  of  St  Oiarles. 

Said  board  by  resolution  "levied  a  special 
assessment  or  forced  contribution*'  of  flOO 
per  mile  on  each  and  every  mile  of  railroad, 
and  "a  special  levee  tax  of  ten  mUls  ad 
valorem"  on  all  real  estate  and  other  taxable 
property,  within  said  levee  district 
.  The  i^laiutlfl  company  admitted  that  It 
owed  the  forced  contribution  of  $100  per 
mile,  and  also  taxes  on  a  certain  lot  of 
ground,  and  tendered  to  the  tax  collector  the 
amount  of  the  same,  but  claimed  exemption 
from  the. ad  valorem  levee  tax  of  10  mills. 

The  tax  collector  proceeded  to  advatlse 
tbe  property  of  the  plaintiff  for  sale  for  tlie 
satisfaction  of  all  the  taxes  mentioned,  with 
Interest,  penalties,  and  costs. 

Plaintiff  thereupon  applied  for  writs  of  in- 
junction, and,  after  bearing  the  parties  on 
a  rule  nisi,  there  was  Judgment  rejecting  tbe 
plaintiff's  demand,  and  ordering  tbe  tax  col- 
lector to  proceed  with  tbe  collection  of  all 
tbe  taxes  assessed  against  the  plaintiff,  to- 
gether with  penalties  and  costs. 

Plaintiff  has  appealed,  and  the  only  real 
question  for  review  is  whether  the  exemption 
from  taxation  granted  by  the 'constitutional 
amendment  of  1904  Includes  the  special  ad 
valorem  tax  levied  by  the  commls^ners  of 
the  levee  district  on  all  the  taxaUe  pn^ierty 
within  the  district 

As  "taxation"  means  the  act  of  levying 
or  imposing  t^xes,  an  ezemptltm  from  taxa- 
tion embraces  all  kln<te  of  taxes.  A  "tax" 
has  been  variously  defined  as  a  burden,  or 
charge  Imposed,  or  proportional  contribution 
levied,  by  the  sovereign,  for  the  support  of 
the  government  and  for  ail  public  needs  or 
purposes.  See  Bouvla,  Law  Dictionary 
(Bawle's  Revision)  verb.  Tbe  term  "tax"  is 
compr^enslve  enough  to  cover  the  entire  ex- 
ercise of  the  taxing  power ;  but  it  is  now  set- 
tled that  local  assessmaits  of  a  c»taln  kind, 
though  laid  ODdOT  the  taxing  power,  are  not 


•For  other  cases  see  tuam  topic  and  section  NUMBER  la  Deo.  ft  Am.  Digs.  1M7  to  date,  ft  Roportsr  Indexes 
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taxes  In  the  ordinary  sense  of  the  term. 
Cooley  on  Taxation,  p.  456. 

"Bat  this  Btatement  cbd  only  be  applicable 
when  the  assessmeot  is  really  made  on  the  basin 
of  special  beoefita  which  are  supposed  to  be 
eqaivmlent.  for,  if  it  is  laid  for  a  work  of  gen- 
eral atllity,  in  the  advantases  of  which  the  per- 
son assessed  participates  only  as  one  of  the  gen- 
eral public,  and  not  as  receiving  special  bene- 
fits. It  most  be  considered  a  general  tax,  and 
is  improperly  designated  as  an  assessment."  Id. 

In  the  Tery  case  before  the  court,  we  find 
a  apedol  asBeasment  of  $100  per  mile  of  rail- 
road based  on  sapposed  special  boieflts,  and 
an  ad  valorem  tax  levied  on  all  the  taxable 
property  In  the  levee  district  based  on  sup- 
posed general  public  benefit 

According  to  the  principles  annonnced  by 
Judge  Gooley,  Oie  first  Is  a  local  assessmept, 
and  tbe  second  Is  a  "tax"  In  the  proper  sense 
of  tbe  tena. 

Article  214  of  the  Constitution  of  1879  au- 
tbortzed  levee  commlstioners  to  levy  a  tax 
not  to  exceed  6  mills  on  the  taxable  prop- 
erty situated  wlQiln  ttie  alluvial  portlouB  of 
levee  districts  subject  to  overflow.  By 
amendment  adopted  In  1888  (Laws  1888,  p.  8, 
No.  8),  tbe  limit  was  raised  to  10  mills,  and  It 
was  further  provided  that  the  rate  of  taxa- 
tion might  be  Increased  by  a  vote  of  the  prop- 
erty taxpayers  of  the  district  paying  taxes 
for  himself  or  others. 

By  Act  No.  95,  p.  99,  of  1890,  creating  the 
Pontchartraln  levee  district,  its  board  of 
commissioners  was  empowered  to  levy  an- 
nually all  district  levee  taxes  authorized  by 
article  214  of  1879  as  amended,  and  it  was 
made  tbe  duty  of  the  assessor  to  extend  said 
tax  on  the  tax  rolls,  and  the  duty  of  tbe 
tax  collector  to  collect  said  tax  In  the  same 
manner  that  state  taxes  are  collected,  and  to 
settle  therefore  with  the  auditor  and  State 
Treasurer. 

The  same  act  authorized  the  board  of 
commissioners  to  levy  a  "special  assessment 
or  forced  contribution"  on  certain  lands,  sug- 
ar, molasses,  rice,  cotton,  and  on  railroads  at 
the  rate  of  $100  per  mile  of  main  line  with- 
in tbe  district 

In  this  act  tbe  lawmaker  makes  a  clear 
distinction  between  district  levee  taxes,  to 
be  levied  and  collected  on  property  generally 
In  the  same  manner  as  state  taxes,  and  spe- 
cial assessments  or  forced  contributions  to  be 
levied  on  particular  property  considered  to 
be  specially  benefited  by  the  maintenance  of 
the  levee  system. 

This  distinction  has  been  recognized  and 
enforced  by  tbe  Supreme  Court  of  the  state 
In  a  number  of  cases. 

In  Planting  &  Manuf.irturing  Go.  v.  Tax 
Collector,  39  La.  Ann.  455.  1  South.  873.  It 
was  contended  that  certain  local  contribu- 
tions and  assessments  on  particular  property 
benefited  by  the  levees  violated  Article  214x)f 
tbe  Constitution  of  1879.  Ilmltlog  levee  taxes 
to  five  mills.  Tbe  court.  Inter  alia,  said : 

"It  is  obvious  that  the  last  clause  of  article 
214  was  not  to  ezdade  the  power  of  local  as- 


sessment, but  simply  to  c<mfer  the  power  of  tax- 
ation, becaase,  wfthoat  it,  such  power  could  not 
have  been  exercised,  being  In  violation  of  oth- 
er constituti<Hial  provisions  <ni  the  snbjtct  of 
taxation." 

This  decision  placed  levee  taxes  squaTely 
on  the  plana  of  other  geDaal  taxes  authoriz- 
ed by  the  Constitution  of  1879:  Tta  same 
court  bad  already.  In  Chamock  t.  Levee 
Company,  88  La.  Ann.  825,  drawn  tiie  ^ 
tinctlon  between  tb»  levee  tax  and  the  levee  ■ 
special  assessment,  and  bad  hdd  tbftt  the 
former  w^s  "ordtnary  local  taxation,  levied 
In  particular  districts.  It  la  true,  but  levied 
on  all  taxable  property  within  such  diatrlcti 
without  reference  to  special  benefit  to  par- 
ticular property,"  and  that  the  provlslona  of 
tbe  Constitution  of  1879  had  no  applicatira 
to  "that  kind  of  taxation  that  falls  under 
the  denomination  of  strict  local  assessments, 
which  are  not  levied  on  taxable  property  gen- 
erally for  the  common  public  Interest  but 
upon  particular  property  specially  benefited 
as  an  equivalent  for  the  benefit  conferred." 

In  the  well-considered  cases  of  Munson  and 
Others  v.  Board  of  Commissioners,  43  La. 
Ann.  15,  8  South.  906,  all  tbe  authorities  were 
reviewed,  and  the  court  held  that  the  ad 
valorem  levee  tax  was  a  "tax"  for  the  local 
purposes  of  the  district  and  was  not  a  "local 
assessment"  intended  to  be  levied  upon  "par- 
ticularized property  to  be  benefited  thereby." 

The  same  distinction  between  a  tax  for 
local  purposes  and  a  local  assessment  was 
announced  In  Construction  Co.  v.  Tax  Collect* 
or.  108  La.  435,  32  South.  899.  58  U  R.  A. 
349,  and  In  Louisiana  ft  N<»rthwestem  Rail- 
road V.  State  Board  of  Appraisers,  120  La. 
471,  45  South.  394. 

The  settled  Jurisprudence  of  this  state  on 
this  subject  renders  It  unnecessary  for  the 
court  to  consider  the  numerous  authorities 
from  other  Jurlsdlcttona  dted  In  the  v«y 
able  brief  filed  by  counsd  for  the  defoidant 

All  the  provisions  of  the  ConstltntloD  of 
1870  relative  to  taxation  for  levee  pannaes 
were  Incorporated  in  the  Constltation  of  iae& 
Tbe  term  nax,"  as  oaed  In  article  214  of  tbe 
Constitution  of  1879,  had  been  Judicially  con- 
strued to  mean  an  ordinary  tax,  and,  with 
this  find  constmctloo,  was  IncMponted  in 
article  280  of  tbe  Conatltntlon  of  1896.  It  Is 
an  established  rule  of  construction  that  where 
a  constitntlGttal  provision  has  received  a  set- 
tled Judldal  ccmstmctton.  and  Is  afterwards 
Incorporated  Into  a  new  w  revised  ConsUtn- 
tlon,  it  wUl  be  presumed  to  have  been  re- 
tained with  a  knowledge  of  that  construc- 
tion, and  the  courts  will  feel  bound  to  ad- 
here to  It  See  8  Cyc.  739;  State  v.  Board 
of  Assessors,  33  La.  Ann.  65L 

Hence  there  Is  no  difficulty  In  reaclilng  Vie 
conclusion  that  the  term  "taxation."  as  used 
In  article  230  of  the  Constitution  of  1896. 
and  In  tbe  constltutl(maI  amendment  of  1904, 
Includes  local  ad  valorem  district  levee  taxes, 
and  consequently  that  the  plaintiff  railroad 


Digitized  by 


LOUISIANA  RT.  &  NAVIGATION  CO.  v.  MADERHJ. 


611 


to  mtltlecl  to  the  exemption  claimed  In  this 
salt. 

Cooiuel  for  tbe  defendant  contend  that  the 
power  of  the  convention  of  1808  to  exempt 
railroads  from  levee  taxation  iraa  denied  by 
Art  No.  52,  p.  ^  of  1896.  providing  for  the 
snbmlstion  to  the  people  of  a  proposition  to 
hold  a  convention  at  a  designated  time  and 
place  for  the  purpose  of  framing  a  new  Con- 
stitution, fixing  the  powers  of  the  convention, 
etc.  This  enabling  act,  which  was  subse- 
quently  adopted  by  the  people,  prohibited  the 
coQventlon  from  enacting  any  ordinance  or 
article  affecting.  Impairing,  or  scaling  tbe 
bonded  Indebtedness  of  the  state,  Increasing 
the  rate  of  taxation,  removing  tbe  Capitol, 
etc.,  etc  Among  these  prohibitions  was  the 
following: 

"Whereby  tbe  levee  mtem  as  now  oreanized 
under  and  by  virtue  of  arti<de  213  to  216  in- 
clusive and  270  of  the  present  CoDstitntion,  and 
the  laws  enacted  In  pursuBnce  thereof  shall  be 
altered,  amended  or  affected." 

As  the  conTentlon  of  18^  adt^)ted  all  of 
tbe  articles  referred  to  In  the  above  para- 
graph and  Incorporated  them  In  the  Consti- 
tution of  1898,  and  In  tiie  schedule  declared 
"that  DO  teilure  on  the  part  of  tbe  convention 
to  re-enact,  and  re-ordaIn  any  article  or  ordi- 
nance contained  In  tbe  Constitution  of  1879 
upon  any  of  tbe  subjects  upon  which  this  con- 
vention la  by  tbe  act  convening  It  prohibited 
from  enacting,  ordaining  or  framing  any  arti- 
cle or  ordinance,  shall  be  construed  as,  in  any 
manner  affecting  the  proTlsions  of  the  Con- 
Btltution  of  1879  upon  tbe  prohibited  sub- 
jects," It  ts  difficult  to  conceive  bow  or  in 
what  manner  the  levee  system  of  the  state 
was  altered,  amended,  or  affected.  It  is 
argued,  however,  that  tbe  exeinptifm  from 
taxation  of  railroads  to  be  constructed  fn 
fntnro  deprived  the  levee  boards  of  the  right 
to  tax.  the  same  kind  of  property  conferred 
on  them  by  article  21^  of  tbe  Constitution  of 
1879.  The  right  so  conferred  was  on  the  tax- 
able property  situated  within  tbe  levee  dis- 
trict, and  whether  or  not  certain  property 
is  taxable  ts  to  be  determined  from  time  to 
time  under  tbe  Constitution  and.  laws  of  the 
state.  This  is  not  tbe  case  of  an  exemption 
of  property  already  subject  to  levee  taxation, 
but  of  property  ttutt  came  into  being  under 
the  shelter  of  a  constitutional  exemption. 

In  Louisiana  &  A.  Ry.  v.  Shaw,  121  La. 
997,  46  Sontb.  994,  this  court  said; 

"But.  however  this  may  be,  whatever  rights 
tbe  voting  of  tbe  tax  conferred  on  tbe  railroad 
company  were  contingent  and  prospective.  The 
tax,  If  earned,  was  to  be  levied  on  whatever 
taxrale  proper^  might  be  found  in  the  parish 
after  the  completion  of  the  road. 

"Tbe  questioD  of  the  taxability  of  property  In 
fatnro  was  necessarily  left  to  tbe  determination 
9t  the  sovereign. 

"A  few  months  after  the  voting  of  the  tax, 
tbe  Constitution  of  1898  was  adopted.  The 
framen  of  tluit  Instrument,  In  order  to  encour- 
age the  construction  of  new  railroads,  offered 
a  bonus  in  the  fbrm  of  an  exemption  from  tax- 
ation t6r  10  years.  The  plaintiff  railroad  ac- 
cepted this  offer,  and  by  the  timely  construction 
oT  its  road  earned  the  bonus  or  exemption. 


Hence  the  plaintiff  railroad  came  Into  existence 
under  the  abelter  of  tbe  constitutional  exemption, 
and  is  not  and  baa  never  been  taxable  property 
in  the  pariah  of  Winn." 

We  see  no  good  reasons  to  change  tbe 
views  thus  expressed. 

While  we  are  of  the  opinion  that  article 
230  of  the  Constitution  of  1S08  does  not.  In 
letter  or  spirit,  violate  the  restrictions  of  the 
enabling  act  of  1896,  we  cannot  see  how  such 
restrictions  are  applicable  to  the  coustltu- 
tlonal  amendment  of  1904  adopted  under  an- 
other enabling  statute  which  contains  no  re- 
strictions or  conditions  of  any  kind.  See  Act 
No.  16,  p.  19,  of  1004.  The  legislative  depart- 
ment of  the  state  has  no  power  to  pass  any 
Irrepealable  law.  Cooley's  Const  Llm.  (7th 
Ed.)  p.  174.  The  power  of  the  people  to 
amend  or  revise  their  Constitutions  Is  limit- 
ed only  by  the  prohibitions  set  forth  In  the 
Constitution  of  the  United  States.  Id.  p.  62. 
It  Is  not  pleaded  by  the  defendant  that  the 
constitutional  amendment  of  1904  Is  viola- 
tive of  any  provision  of  the  federal  Constitu- 
tion. It  follows  that  said  amendment  Is  a 
paramount  law,  binding  on  tbe  state,  and  on 
every  governmental  subdlvisloh  and  political 
agency  of  the  state. 

The  Constitution  of  1852  Inaugurated  the 
public  i>olicy  of  state  aid  In  the  construction 
of  public  Improvements.  This  policy  has  been 
adhered  to  In  all  subsequent  state  Constitu- 
tions. Tbe  Constitution  of  1868  contained  no 
limitations  whatever  on  the  l^lslatlve  power 
to  aid  In  the  construction  of  public  improve- 
ments. The  reform  Constitution  of  1879  lim- 
ited such  aid  to  special  taxes  not  exceeding 
five  mills  and  for  a  period  not  longer  than  10 
years,  when  voted  by  a  majority.  In  number 
and  amount,  of  the  prt^rty  taxpayers  of  the 
parish  or  municipality.  Tbe  same  limitations 
were  Incorporated  In  the  Constitution  of  1898, 
and  the  framers  of  that  Instrument,  to  fur> 
ther  encourage  the  construction  of  railroads, 
offered  a  general  exemption  from  taxation  to 
new  lines  of  railway  that  might  be  completed 
within  a  certain  period  of  time,  except  sncb 
railroad  as  had  already  been  voted  a  tax 
subsidy.  Such  tax  exemption  was  but  an- 
other mode  of  aiding  railway  enterprises. 

The  plaintiff  railroad  has  earned  this  tax 
exemption  by  the  construction  of  a  new  rail- 
road through  the  parish  of  St.  Charles,  and 
has  thereby  brought  within  the  levee  district 
additional  property  now  subject  to  a  local 
assessment  of  $1,139  per  annum,  and  all  of 
which  will  within  a  few  years  become  subject 
to  tbe  ad  valorem  levee  tax  of  10  mills  on  the 
dollar  of  valuation.  The  Pontchartraln  levee 
district  has  been  benefited  by  the  construc- 
tion of  this  new  railroad  In  a  far  greater  de- 
gree than  has  the  state  or  parish,  and  has 
no  just  grounds  of  complaint  In  law  or  In 
equity. 

It  Is  therefore  ordered  that  the  Judgment 
below  be  reversed,  and  it  Is  now  ordered  that 
tbe  defendant  tax  collector  be  and  Is  hereto 
forever  enjoined  and  prohibited  from  collect- 
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log  the  levee  tax  of  10  mills  ad  Talorem 
levied  and  assessed  for  the  ;ear  1907  on  the 
property  of  the  plaintiff  company. 

And  It  is  further  ordered  that  plaintiff's 
plea  of  tender  of  the  other  taxes  re<ited  In 
the  petition  be  sustained,  and  that  the  de~ 
fendant  be  enjoined  from  collecting  any  great- 
er sum  than  the  amount  tendered. 

And  It  Is  farther  ordered  that  the  defend- 
ant pay  the  costs  below  and  the  costs  of  this 
appeal. 


La.) 
No.  17.587. 

INTERSTATE  TRUST  &  BANKING  CO.  t. 
UNITED  STATES  FIDELITY 
&  GUARANTY  CO. 
(Supreme  Court  of  Louisiana.    Oct  18.  1909. 
Rehearing  Denied  Nor.  IS,  1909.) 

1.  Inbolvenct  (S  73*)— JnaiSDicnoN— Action 
OR  Bono  Given  bt  Insolvent. 

The  district  court  for  the  pariah  of  Orleans 
is  without  jurisdiction,  ratione  materis,  in  this 
suit 

[Ed.  Note.— For  other  cases,  see  Insolvency. 
Cent  Dig.  I  107 ;  Dec.  Dig.  S  73.*] 

2.  Vebnon  Parish  Distbict  Court. 

By  effect  of  the  agreement  among  creditors, 
the  district  .court  for  the  parish  ol  Veroon  has 

jurisdiction. 

3.  Insolvency  (5  142*)— Bond  of  Insolvent 
— Claius  of  Cbeditobs  to  be  Pboeated. 

The  bond  sued  on  was  made  in  favor  of  the 
(liatrict  court  for  the  parish  of  Temon  for  the 
benefit  of  all  the  creditors. 

The  couditioD  of  Che  bond  is  that  the  principal 
and  surety  shall  pay  and  discharge  all  creditors. 

The  bond  is  not  sufficieut'in  amount  to  pay  all 
creditors.  A  pro  rata  distribution  will  have  to 
be  made  by  the  court  having  jurlBdictloD, 

lEd.  Note.— For  other  eases,  see  Insolvency, 
Cent  Dig.  S!  215,  216;  Dec.  Dig.  {  142.*] 

(Syllabus  by  ttie  Court.) 

Appeal  from  Clvl)  District  Court,  I^rlsh 
of  Orleans;  Thomas  C.  W.  Ellis,  Judge. 

Action  by  the  Interstate  Trust  A  Bank- 
ing Company  against  the  United  States  Fi- 
delity &  Guaranty  Company.  Judgment  tor 
defendant,  and  plaintiff  appeals.  Affirmed. 

Howe,  Fenner,  Spencer  &  Cocke,  for  ap- 
pellant  J.  Zacfa  Spearing,  for  appellee. 

BREAUX,  C.  J.  This  was  a  suit  Insti- 
tuted on  a  bond  to  recover  the  balance  of 
the  value  of  a  note  of  ¥17,000  and  Interest, 
executed  by  Powell  Bros.  &  Sanders. 

The  business  of  this  firm  was  placed  In 
tbe  hands  of  Thomas  C.  Wlngate,  receiver, 
by  the  district  court  of  the- pariah  of  Vernon, 

Subsequently  the  receiver  asked  the  court 
to  lEsue  an  order  to  advertise  and  sell  the 
property  of  that  firm  to  pay  Its  debts. 

This  application  to  sell  the  property  was 
opposed  by  tbe  compony,  and  at  Its  Instance 
the  attorney  of  the  receiver  met  the  attor- 
neys of  the  company,  for  the  purpose  of  ex- 
amining Into  the  business  of  the  concern 
and  to  arrive  at  an  agreemoit,  If  posatble, 


In  regard  to  the  debts,  fliat  wonid  obrlata 
the  sale  of  tbe  property. 

After  having  examined  Into  the  flnancial 
condition  of  the  company,  the  attorney  for 
tbe  receiver,  and  ooe  of  the  local  attorneys, 
whose  name  Is  not  of  record  In  this  salt 
who  was  at  tbe  time  attorney  for  tbe  firm 
and  for  the  Guaranty  Company,  by  which 
guaranty  subsequently  a  bond  for  f25.000 
was  tonilsbed  to  secure  the  payment  by  the 
Arm  In  question,  Joined  in  petltl<Hiins  to  pro- 
cure this  bond,  given  to  secure  the  creditors 
and  to  enable  the  firm  of  Powdl  Brae,  ft 
Sanders  to  take  possession  ot  the  pnwerty 
and  resume  operations. 

After  having  considered  tbe  petition  before 
referred  to,  signed  as  jtist  mentioned,  the 
court  assented  to  the  proposition  that  the 
property  be  not  sold  In  accwdance  vrlth  tbe 
wish  of  creditors,  and.  In  addition,  discharg- 
ed the  receivers,  conditionally,  however,  up- 
on the  firm  complying  with  the  coartfa  Judg- 
ment within  tbe  time  stated  In  fbe  Judgment 
and  restored  the  property  to  the  firm  of 
Powell  Bros.  &  Sanders  on  a  bond  of  $25.- 
000,  referred  to  above,  furnished  by  ttie  Ann 
and  the  United  Stotes  Guaranty  Company, 
as  surety,  payable  to  tbe  Judge  of  tbe  dis- 
trict court  In  and  for  Vernon  parish,  for  the 
use  and  benefit  of  the  creditors  of  Powell 
Bros.  &  Sanders  Company,  Limited. 

The  court  stated  In  the  Judgment  rendered, 
restoring  the  property,  tbat  the  bond  filed 
by  Powell  Bros.  A  Sanders  Company.  Limit- 
ed, to  secure  tbe  debts,  was  ample  securi- 
ty, and  hence  tbe  order  issued  discbarging 
the  receiver. 

Over  six  months  having  elapsed  from  the 
date  that  the  court  bad  restored  the  proper- 
ty, and  the  debtor  firm  having  failed  to 
pay  its  Indebtedness,  several  creditors  peU- 
tioned  the  cburt  to  take  possession  of  the 
property  and  reinstate  the  discharged  re- 
ceiver. 

On  this  petition  the  dischai^ed  receiver 
was  reappointed  and  commissioned  as  re- 
ceiver, and  after  qualification  be  was  direct- 
ed to  take  'possession  of  all  the  propoty  of 

tbe  firm. 

The  propwty  Is  now  la  tbe  bands  of  the 

receiver. 

The  suit  was  brought  by  plaintiff  against 
defendant  In  the  district  court  of  tbe  parish 
of  Orleans,  and  not  at  tbe  domicile  <tf  the 

company. 

Plaintiff's  suit  was  met  by  exception  and 

answer. 

We  do  not  set  oat  the  exc^don  and 
grounds  of  defense  to  the  answer,  as  they 
will  be  stated  substantially  In  tbe  discussion 
which  follows.  Those  stated  are  sufficient 
for  tbe  decision,  wblcb  does  not  extend  to 
the  merits. 

The  exception  and  the  answer  were  tried 
together.  Evidence  was  heard.  Tbe  court 
dismissed  the  case  as  In  case  of  nonsuit 
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wltliont  prejudice  to  plaintiff's  right  to  sue 
on  the  twad  in  question  In  tlie  district  court 
of  Vernon  parish,  having  Jurisdiction  of  the 
JnsolTency  proceedings. 

The  Issues  before  us  are.  In  the  first  place, 
whether  the  district  court  for  the  parish  of 
Orleans  bad  Jurlsdlctlcm,  ratione  materlee; 
In  the  second  place,  whether  the  plaintiff 
must  establish  bla  claim  contradictorily  with 
the  flrm  of  Powell  Bros.  A  Sanders  before 
suing  the  Gnaxanty  Company;  and  wheth- 
er there  la  no  rl^t  In  any  creditor  to  sue 
until  the  formal  assignment  of  the  bond. 

The  defendant  generally  controverts  plain- 
tiff's claim. 

Recurring  to  the  first  proposition  for  dis- 
cussion and  decision;  that  Is,  whether  the 
court  of  first  instance  had  jurlsdicUon:  This 
is  aa  important  Issue  as  relates  to  proceed- 
ings In  the  present  case. 

We  have  noted  that  all  the  steps  taken  In 
the  matter  of  this  litigation  were  before  the 
district  court  of  the  parish  of  Vernon,  and 
in  that  court  the  litigation  should  continue 
to  final  settlement 

The  $25,000  bond  Is  not  sufficient  In  amount 
to  pay  tiie  creditors.  A  prorating,  we  Infer, 
will  be  necessary. 

There  was  an  agreement  between  credi- 
tors and  their  debtors,  including  plaintiff. 
In  accordance  with  the  spirit  of  the  agree- 
ment, the  court  discharged  the  receiver  con- 
ditionally, and  ordered  that  ttiB  property  be 
returned  to  the  plaintiff.  ' 

Complying  with  the  order  of  the  court, 
the  debtors  furnished  a  bond  to  secure  the 
creditors,  made  In  favor  of  the  court  for  the 
benefit  of  the  creditors. 

To  settle  among  the  creditors,  they  should 
be  made  parties. 

The  court  of  the  domicile  where  the  pro- 
ceedings are  pending  and  where  the  bond 
-was  accepted  for  the  benefit  of  all  the  cred- 
itors Is  the  eoiui:  of  original  Jurisdiction. 
That  coort  was  made  the  common  agent 

The  court  of  another  Jurisdiction  has  no 
right  to  render  Judgment  for  the  whole  or 
part  of  the  bond,  to  the  entire  exclusion  of 
all  other  creditors  in  whose  Interest  the 
bond  was  furnished. 

There  should  be  but  one  proceeding.  In 
which  all  persons  In  Interest  should  be  made 
parties  and  their  rights  determined  contra- 
dictorily one  with  the  other,  particularly 
for  the  reason  tliat  the  amount  wUl  not  pay 
an  the  debts  of  the  corporation. 

The  court,  la  insolvent  proceedings,  In  the 
absence  of  expressed  law,  has  the  right  to 
see  that  the  funds  are  distributed  according 
to  equity. 

That  equity  can  be  exercised  In  the  court 
of  the  domicile,  In  which  the  proceedings 
were  originally  instituted. 

The  position  of  plaintiff  Is  that  the  prin- 
cipal and  the  surety  are  bound  In  solldo, 
that  surety  has  two  domiciles  In  this  state, 


and  that,  being  bound  as  Just  stated,  It  con 
be  sued  at  either  domicile. 

This  Is  ordinarily  trne. 

But  It  Is  also  true  that  persons,  except  in 
certain  expressly  excepted  cases,  must  be 
sued  at  their  domicile.  It  Is  also  true  that 
one  bound  In  solldo  may  be  sued  at  his  own 
domicile,  though  different  from  the  domi- 
cile of  his  principal. 

With  reference  to  the  first  proposition, 
there  Is  another  exception  under  which  one 
may  be  sued  at  another  place  than  his  domi- 
cile. If,  as  In  the  present  case,  a  creditor 
entered  into  an  agreement  to  grant  time  to 
his  debtor,  on  condition  that  he  will  furnish 
bond,  and  he  furnishes  bond  in  favor  of  the 
court  for  the  benefit  of  all  the  creditors,  be 
is  bound  to  seek  relief  on  the  bond  furnish- 
ed In  the  court  of  original  Jurisdiction. 

These  are  proceedings  In  Insolvency  con- 
ducted for  the  benefit  of  creditors. 

This  case  Is  exceptional,  and  made  so  by 
the  action  of  the  Interested  parties,  who  chose 
to  virtually  Jointly  consent  to  the  bond  fur- 
nished. By  this  consent,  the  solidary  fea- 
ture of  the  bond  ceases  to  have  the  effect 
It  might  have  had  in  other  proceedings.  This 
tK>nd  was  not  given  In  accordance  wltb  any 
special  provision  of  law.  It  has  been  accept- 
ed, and  is  binding  on  all  parties. 

Although  innominate.  It  Is  ^foctive  for 
the  benefit  of  all  the  creditors  here. 

It  Is  not  out  of  place  to  state  here  that 
appellee  Joined  in  the  appeal  and  asked  for 
an  amendment  As  it  has  no  merit,  the 
amendment  is  not  allowed. 

For  these  reasons,  the  Judgment  of  the  dis- 
trict court  is  aflbmed. 


(124  IdL) 
Na  17,812. 
STATB  V.  APFBL. 
(Supreme  Coart  of  Lonlslaoa.    Oct.  18,  190B. 
Behsaring  Denied  Nor.  15.  1909.) 

1.  CuuiNAi.  Law  (f  1144*}  — Afpbaz.— Pbk- 
buhfuoh  in  Favob  or  Oonvionoii. 

The  defendant  was  prosecuted  in  the  Jove- 
nile  court  for  having  violated  the  provisions  of 
section  10,  Act  No.  176.  p.  212,  of  1906,  by  per- 
mitting a  minor  to  gamble  with  cards  for  money 
In  the  barroom  conducted  by  him.  Id  the  am- 
davit  chareing  the  violation  It  was  aJt^d  that 
defendant  had  allowed  a  mioor  under  16  years 
to  gamble  with  cards  for  money  "in  the  rear  of 
his  bar  and  drinUns  saloon."  The  judge  found 
defendant  guflty,  and  defendant  moved  In  ar- 
rest of  Judgment  on  the  gionnd  that  "the  rear 
of  a  bar  as  set  forth  in  the  affidavit  was  not  a 

Slace  in  which  nmbllng  was  prohibited  by  Act 
To.  176  of  1906/'  Defendant  contends  that  the 
court  erroneously  overmled  the  motion.  Held, 
the  case  having  goae  to  trial  without  objection, 
and  the  deftaoant  convicted  under  evidence  re- 
ceived without  objectioQ,  we  have  to  presume 
that  the  place  in  which  the  gambling  was  Gai<- 
tied  on  "in  the  tear  of  defendant's  barroom" 
was  shown  to  have  been  under  circumstances 
such  as  to  cause  that  irface  to  fall  under  ti» 
prohibitory  terms  and  provisioDS  of  the  statute, 
and  to  care  any  want  of  greater  precision  In  the 
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affidavit  Hair's  Criminal  Jurisprudence,  p. 
821 ;  State  Hauaer,  112  La.  814,  36  Sontb. 
390. 

iEA.  Note.— For  other  caBes,  see  Criminal 
Law.  Cent.  Dis.  |  3031;  Dec.  Die  |  1144.*] 

2.  INTOXICATINQ  LiQUOBS  (S  106*)— REVOCA- 
TION OF  E^ICENS^^— SECOND  CONVICTION. 
Defendant  urges  that  under  Act  No.  176,  p. 
236,  of  1908,  bis  license  to  conduct  a  barroom 
could  only  be  revolced  uikhi  a  "aecoad"  convic- 
tion "for  violatioQ  of  the  terms  of  tlie  acL" 
Held,  that  the  coDviction  under  which  the  li- 
cense was  reveled  was,  under  tbe  circumstances 
of  tbe  case,  "a  second  conviction,"  and  tbe  sen- 
tence appealed  from  was  warranted  under  the 
law. 

[Ed.  Note.— For  other  cases,  see  Intoxicatinff 
Liquors,  Cent.  Dig.  S  115;  Dec.  Dig.  f  106.*] 
(Syllabus  by  tbe  Court) 

Appeal  from  Juvenile  Court,  Parish  of 
Orleans;  Andrew  H.  Wilson,  Judge. 

Julius  Apfel  was  convicted  on  two  nffl- 
davlts,  charging,  respectively,  the  selling  of 
liquor  to  a  minor  and  permitting  a  minor  to 
gamble  In  bis  barroom,  and  he  appeals.  Af- 
firmed. 

Joseph  B.  Generelly,  for  appellant  Walter 
Onion,  Atty.  Gen.,  St  Clair  Adams,  Dlst. 
Atty.,  and  A.  D.  Henrlqnes,  Asst  Dlst  Att7., 
for  the  State. 

Statemmt  of  ttie  Case. 

NICH0LL8,  J.  There  were  two  prosecn- 
tlons  against  the  defendant  for  violation  of 
Act  No.  176,  p.  236,  of  1908,  both  based  on 
nffldavltA, 

Tbe  first  prosecntion,  which  bore  the  num- 
ber 015  In  the  Juvenile  court,  was  based  up- 
on an  affidavit  of  Jos^h  J.  Cams,  chargli^ 
that  defendant  on  tbe  4th  day  of  June.  1009, 
"did  conduct  a  barroom  and  drinking  saloon 
In  the  parish  of  Orleans,  and  did  sell  and 
permit  to  be  sold,  and  did  give  and  permit 
to  l>e  given,  to  one  Fred  Barmeyw,  a  minor 
aged  16  years.  Intoxicating  and  malt  liquors." 

Tbe  second  prosecution,  which  bore  the 
number  ftl6  in  the  Jnvoiile  court,  was  bas- 
ed upon  an  affidavit  of  Joseph  3.  Cams, 
charging  that  defoidant,  on  the  4th  of  June, 
1900,  "did  allow  one  Fred  Harmeyer,  a 
minor  aged  16  years,  to  gamble  with  cards 
for  money  In  the  rear  of  his  barroom  and 
drinking  saloon." 

By  agreement  between  the  district  attorney 
and  the  defendant,  both  cases,  Nos.  915  and 
916.  were  tried  together  on  June  12,  1909; 
tbe  testimony  taken  on  the  trial  to  be  used 
in  both.  After  bearing  tbe  evidence,  accused 
was  found  guilty  on  botb  charges  on  that  day. 

On  Jmie  lOtb  the  defendant,  through  coun- 
sel, filed  a  motion  for  a  new  trial.  Tbe 
court  overruled  the  motion,  to  which  ruling 
tbe  defendant  reserved  a  bill  of  exceptions. 
Defendant  then  filed  a  motion  in  arrest  of 
Judgment  in  tbe  case  No.  915  on  the  grounds : 

"First.  That  tbe  affidavit  did  not  allege  that 
tbe  defendant  lEnowingly  permitted  tbe  said 
minor  to  sambte. 


"Second.  That  the  rear  of  a  barroom,  as  set 
forth  in  the  affidavit,  is  not  a  place  in  which 
gambling  is  prohibited  by  Act  No.  176  of  1908." 

Tbe  court  took  same  under  advisonent  un- 
til Jtme  2Sth,  wboi  it  overruled  the  same. 

In  case  No.  015  the  accused  was  ordered 
to  pay  a  fine  of  $150,  and  In  default  of  pay- 
ment to  serve  2  montihs  in  the  inrisb  Jjali. 
On  June  21st  defendant  was  granted  a  sus- 
pensive appeal  from  that  Judgment  On  June 
25th  thp  defendant  was  called  to  the  bar  for 
sentrace  In  case  Na  916,  and  was  sentenced 
to  pay  a  flue  of  $50,  or  in  default  of  pay- 
ment to  serve  80  days  in  the  parish  prison, 
with  (this  being  a  second  cwvlction)  a  revo- 
cation of  his  license  and  permit  to  continue 
the  barroom  and  saloon  Imslness,  to  whldi 
sentence  his  counsel  reserved  a  bill  of  exer- 
tions, and  moved  for  a  suspensive  appeal. 

This  bill  recited  that,  when  defendant  was 
called  to  the  Imr  for  sentence,  the  assistant 
district  attorney  moved  the  court  to  revoke 
the  license  of  the  defendant  Defendants 
counsel  objected,  and  called  the  attention  of 
the  court  to  the  fact  that  the  law  provides 
tliat  tbe  license  ot  an  accused  be  revoked 
upon  second  convletlons,  and,  further,  that  ^ 
this  was  the  first  conviction,  notwithstanding 
the  conviction  liad  in  case  Ho.  915.  for  the 
reason  that  both  cases  grew  out  of  ttie  same 
transaction,  as  was  evidenced  by  the  testi- 
mony In  case  No.  915,  made  part  of  tbe  bill 
for  reference;  that  Is  to  say,  the  evidence 
offered  by  the  state  established  that  liquor 
was  sold  to  the  minor  while  be  vras  playing 
cards,  and  the  court  ruled  that  although  the 
offense  occurred  at  one  and  the  same  time, 
there  being  two  convictions,  It  considered  tbe 
second  conviction  as  defined  by  law,  and 
Imposed  a  fine  of  $50  or  30  days'  Imprison- 
ment, and  revoked  the  license  of  tbe  accused, 
to  which  ruling  and  sentence  defendant  ex- 
cepted, and  reserved  a  bill  of  exception, 
which  he  presented  for  signature. 

To  this  bill,  the  Judge,  In  signing  the  same, 
made  the  following  per  curiam : 

"The  court  states  that  Apfel  was  convicted 
in  this  court  under  No.  915  for  selling  liquor 
to  a  minor,  as  will  be  shown  by  said  record, 
which  goes  to  tbe  Supreme  Court  on  appeaL 
This  selling  of  liquor  to  a  minor  was  done  at 
the  same  time  as  Apfel  allowed  the  boy  to 
gamble,  for  which  he  was  convicted  in  this 
court.  No.  916.  In  the  court's  opinion  then 
were  two  offenses  and  convictions,  and,  theie* 
fore,  on  second  conviction,  Apfel's  license  was 
revolted.  As  both  records  go  to  the  Supreme 
Court  on  appeal,  this  matter  ia  properly  pre- 
sented for  a^udlcation." 

Opinion. 

Appellant  relies  In  this  court  upon  tbe 
grounds  set  up  in  the  motion  in  arrest,  that 
"tbe  rear  of  a  barroom,  as  set  forth  In  tbe 
affidavit;  Is  not  a  place  In  vhldb  gambling 
Is  prohibited  In  Act  No.  176  of  1908,"  and 
tbe  bill  of  exception  taken  Is  to  tbe  sratmce 
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Impoeed  upon  appellant  In  case  Na  916,  re- 
voking his  license; 

In  tbe  brief  filed  on  behalf  of  defendant, 
connsel  says  tbat,  as  regards  case  No.  915 
(selling  llQQor)  there  is  no  ground  of  com- 
plaint; that  the  appeal  taken  In  that  case 
was  to  hare  a  proper  transcript  In  the  pres- 
ent case;  tbat  the  two  serlons  questions  In 
case  No.  916  are  the  issues  raised  in  tbe  mo- 
tion In  arrest  and  tbe  sentence  revoking  tbe 
license.  Counsel  for  the  state,  In  answer  to 
the  contention  made  In  the  motion  In  arrest 
tbat  the  rear  of  a  barroom  may  be  a  place 
where  gambling  Is  prohibited  by  Act  No.  176 
of  1908,  and  the  offldaTlt  properly  bo  al- 
leged, urges  tbat: 

"If  there  was  any  defect  in  the  affidavit.  It 
was  aided  and  cured  by  verdict ;  that  objections 
to  informations  or  intuctments  should  be  taken 
advantage  of  by  demurrer  or  motion  to  quaab, 
and  not  by  motion  in  arrest  of  judgment  The 
case  havinr  gone  to  trial  without  objection,  and 
tbe  accused  convicted,  we  have  to  presume  (un- 
der evidence  taken  also  without  objection)  that 
the  place  in  which  gambling  was  carried  on  in 
the  rear  of  defendant's  barroom  wag  shown  to 
have  been  under  circumstances  such  as  to  cause 
that  place  to  fall  under  the  prohibitory  terms 
and  provisions  of  the  statute,  and  to  cure  any 
want  of  greater  precision  In  tbe  affidavit 
Marr's  Grim^iai  Jur.  p.  821 ;  State  v.  Hauser, 
112  La.  314,  36  South.  396. 

"The  point  in  the  case  most  strenuously  con- 
tested is  whether  the  penalty  imposed  by  the 
court  upon  the  appellant  of  revocation  of  bis 
permit  or  license  was  warranted  and  justified 
under  the  circumstances  of  the  case.  Section 
6  of  Act  No.  176  of  1908  makes  it  unlawful 
for  any  pe^n  conducting  a  barroom  where 
spirituous,  vinous,  or  malt  IlquOTS  are  sold  to 
sell  or  permit  to  be  sold,  or  to  give  or  permit 
to  be  given,  any  intoxicating  liquora  to  minors, 
and  declares  that  any  one  violating  the  provi- 
sion of  that  section  shall,  upon  conviction,  be 
fined  in  a  sum  not  leas  than  $50  nor  more  than 
i&OO,  or  by  imprisonment  in  the  parish  jail  or 
prison  for  not  more  than  2  years,  or  by  both 
sach  fine  and  imprisonment 

"The  seventh  section  declares  that  any  per- 
son convicted  of  selling  or  permitting  to  Im 
sold,  or  giving  or  permitting  to  be  given,  anj^ 
intoxicating  liquors  to  minors,  shall,  in  addi- 
tion to  the  punisbmeut  prescribed  in  section  6 
of  the  act,  be  permanently  deprived  Uiereafter 
of  the  privilege  of  conducting  a  barroom,  and 
the  revocation  of  said  privilege  shall  be  declar- 
ed by  tbe  court  having  jurisdiction  to  impose 
tbe  penalty  fixed  by  section  6  of  the  act." 

Tboogta  the  court  found  tbe  defendant 
guilty  of  the  charge  contained  In  the  affi- 
davit In  suit  No.  915,  the  Judge  of  the 
Juvenile  court  did  not  Impose  upon  him  In 
his  sentence  as  a  penalty  the  revocation  of 
hla  license  or  privilege,  and  It  Is  claimed,  as 
be  did  not  do  so,  that  penalty  could  not 
thereafter  be  Imposed,  upon  his  being  found 
guilty  under  tbe  affidavit  In  case  No.  916. 

Judgment  In  No.  916  was  based,  as  has 
been  redted,  upon  a  charge  that  "defendant 
had  permitted  a  minor  to  gamble  In  the  rear 
of  his  barroom,"  as  prohibited  In  section  10 
of  the  act,  while  section  7  of  tbe  act  authoriz- 
ed the  revocation  of  the  license  on  a  first 
conviction  for  the  violation  of  tbe  provisions 
of  section  6.    Section  8  provides  tbat  any 


one  violating  provisions  of  that  section,  or 
any  of  the  provisions  of  tbe  act,  shall  be 
guilty  of  a  liilsdemeaDor,  and  upon  convic- 
tion thereof  be  fined  In  a  sum  not  less  than 
$50,  nor  more  than  $500,  or  by  tmprlsoument 
In  the  parish  Jail  or  parish  prison  for  not 
more  than  2  years,  or  by  iwth  sucb  flue  and 
imprisonment,  and  shall  upon  a  second  cou- 
vlctlon  be  permanently  deprived  thereafter 
of  the  privilege  of  conducting  a  barroom, 
and  tbe  revocation  of  Bald  permit  or  privilege 
shall  be  declared  by  tbe  court  having  Juris- 
diction to  Impose  the  penalties  fixed  by  the 
act  Appellant  urges : 

"That  when  the  prosecution  contends  that  the 
judgment  of  forfeiture  could  be  valid  in  case 
of  first  conviction.  It  must  have  In  mind  case 
No.  910  (selling  liquor  to  minors),  to  which  sec- 
tion 7  of  the  act  could  be  applicable;  but  it 
loses  sifcht  of  tbe  fact  that  in  case  No.  915  the 
court  did  not  pronounce  the  forfeiture,  but  sim- 
ply a  fine,  and  that  the  forfeiture  was  pro- 
nounced in  case  No.  916  (for  gambling  in  catuM). 
which  is  a  violation,  if  any,  of  section  10  of  tbe 
act  denouncing  playing  with  cards. 

"The  agreement  entered  into  with  the  assist- 
ant distnct  attorney  shows  conclusively  that 
there  was  but  one  state  of  facts,  and  the  court 
in  State  v.  Augustine,  29  La.  Ann.  119.  said: 
'We  think  the  spirit  of  our  law  forbids  two 
indictments  for  different  offenses  arising  out  of 
the  same  state  of  fscts.* 

"Tbe  alleged  second  aflSdavlt  must  appear 
as  nothing  more  than  a  second  count,  and  cer- 
tainly not  a  second  conviction,  within  tbe  mean- 
ing of  section  8,  which  is  intended  to  cover  tbe 
case  of  an  individual  who  commits  a  second  of- 
fense in  point  of  time.  It  is  further  suggested 
that  the  second  violation  must  be  of  the  same 
character." 

The  violation  of  the  statute  by  selling  liq- 
uor within  his  barroom  to  minors  la  de- 
clared and  provided  for  in  a  separate  section 
from  tiie  Tiolation  of  the  statute  allowing  a 
mlnw  to  gamble  therein.  The  affidavits  fil- 
ed In  the  court  chained  the  acts  as  being 
separate  violations.  The  offenses  charged  In 
them,  though  tried  on  the  same  day  for  con- 
venience and  economy,  were  never  cumulated 
or  consolidated.  Each  charge  was  disposed 
of  by  tbe  Judge  by  a  separate  Judgment  and 
by  a  separate  sentence,  all  this  without  ob- 
jection or  complaint  from  the  accused.  We 
do  not  think  tbat  the  acts  charged  constitut- 
ed one  single  offense,  nor  that  the  finding  of 
tbe  defendant  guilty  separately  on  each 
charge  can  be  said  to  evidence  one  single 
convletlou;  nor  do  we  think  that  the  Judge, 
in  pronouncing  the  particular  sentence  he 
did.  under  No.  915,  and  falling  therein  to 
declare  the  revocation  of  appellant's  license, 
had  forcedly  waived  or  exhausted  tbe  p^- 
alty  against  him,  and  limited  and  restricted 
it  finally  to  tbe  fine. 

We  are  of  the  opinion  that,  though  tbe 
Judge  may  have  had  tbe  legal  authority  to 
have  declared  tbe  revocation  of  defendant's 
license  in  that  case  under  the  provisions  of 
section  7  of  the  act,  he  had  tbe  dlscretiim 
and  right  to  reserve  the  revocation  until  he 
had  been  called  upon  to  take  a  further  actlm 
under  some  additional  charge. 
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We  are  of  the  opinion  that  the  jndgmenta 
appealed  from  are  correct,  and  they  are  here- 
by aflbmed. 


(124  La.) 

No.  17.804. 

STATS  ex  Id.  WILKINSON,  DM.  Atty.,  t. 
HINGLE. 
In  re  HIN6LE. 
(Supreme  Coart  of  Louisiana.    Nov.  2,  1909.) 

1.  Counties  (§  66*)  — Pabibh  Tbeascbib  — 
Tebu  of  Office— Holojno  Oveb. 

The  parish  treasurer  waa  elected  for  two 
years,  under  prorision  of  Act  No.  121,  p.  178,  ot 
1898.  He  was  entitled  to  bold  over  until  bis 
successor  had  qualified. 

[Ed.  Note.— For  other  cases,  see  Conntiefl, 
Cent  lUg.  I  97;  Dec.  Dig.  |  65.*] 

2.  Offjcbbs  (I  54*)~HoLDiNO  Ovia— Eftect. 

The  holding  over  period  of  an  office  does  not 
have  the  effect  of  extending  the  term  snoceeding. 

[Ed.  Note.— For  other  caaes,  aee  Offlceza,  Dec. 
Dig.  S  54.*] 

3.  Officebb  (I  80*)— TiTix  to  OmoB— Col- 
LATEBAL  Attack. 

The  treasnrer  is  precluded  from  qnestioning 
In  -a  collateral  attack  the  qualification  of  the 
members  of  his  police  Juiy. 

[Ed.  Note.— For  other  cases,  see  Officers,  Oent 
Dig.  $  111 ;  Dec.  Dig.  %  80.»] 

4.  Plsadino  (S  21*)- Imconbibtbst  Aixsga- 
Tio  NS— Estoppel  . 

The  police  juiy  is  not  estopped  by  its  plead- 
ing in  this  case.  Allegations  may  be  contra- 
dictory,  and  yet  not  .give  rise  to  estoppel. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  S  44;  Dea  Dig.  S  21.*] 

(Syllabns  by  the  CoartO 

ProceedlngB  by  the  State,  on  the  relation 
of  Jamea  WUbinsoii,  Diatrict  Attorney, 
against  Felix  8.  Hlngle,  to  oust  him  from 
office.  Judgment  of  onster  was  affirmed  by 
the  Conrt  of  Appeal,  and  Hlngle  ai^Uea  for 
certloraii  or  writ  of  review.  Judgment  af- 
firmed. 

OllTler  S.  LlTaudalB,  for  appelant  N.  H. 
Nunea,  Dlat  At^.,  for  appellee. 

BREAUX,  C.  J.  A  parish  treasurer,  who 
bas  been  the  incumbeut  Id  that  office,  in  the 
parish  of  Plaquemlne,  since  June  16,  1900, 
seeks  to  continue  In  office,  and  to  that  end 
urges  that  bis  term  of  office  bas  not  expired; 
that  the  police  Jurors  who  elected  bis  suc- 
cessor had  not  been  elected  and  qualified; 
that  the  police  Jury  was  estopped. 

The  Judge  of  the  district  court  rendered 
Judgment  ousting  the  relator,  and  In  favor  of 
a  Mr.  Savole,  who  was  elected  his  tjuccessor. 

As  above  stated,  relator  was  elected  by  the 
police  Jury  in  1900. 

Under  the  law  two  years  was  the  term  of 
office.   Act  No.  121,  p.  178,  of  1898. 

It  follows  that  his  first  term  expired  on 
June  16.  1902. 

It  appears  from  the  record  that  be  was  re- 
elected for  two  years,  viz.,  to  June  16, 1904. 

He  held  over,  and  on  the  8d  day  of  Janu- 


ary, 1907,  he  was  re-tfected  hla  own  soc- 
cesaor. 

At  these  tiectlona  It  does  not  appear  by 
the  testimony  that  he  was  elected  for  any 
particular  term  of  office — ^whether  for  two 
years,  or  over,  or  less.  Is  not  shown. 

Joseph  Savole  was  el»:ted  in  1908  as  the 
Buccessor  of  rtiator. 

The  latter  claimed  that  the  office  was  va- 
cant, and  that  be  had  the  right  to  hold  the 
office  untU  January  8,  1809.  He  refused  to 
vacate  fbe  office  to  his  said  SBCcessor. 

Proceedings  were  aoed  out  to  oust  hbu 
from  office. 

The  Judge  of  the  district  court  sustained 
the  applicatlim  of  the  new  treasurer. 

An  appeal  waa  taken  to  this  court  The 
appeal  was  transferred  to  the  Court  of  Ap- 
peal, as  this  court  did  not  have  Jurisdiction. 

The  Court  of  Appeal  maintained  the  Judg- 
ment of  the  district  court 

From  the  Judgment  of  tbe  Court  of  Ap- 
peal, an  application  for  ctftlorarl  addressed 
to  that  court  was  filed. 

The  matter  Is  before  as  on  the  hearing  of 
tbe  writ  niat  issued. 

The  qneation  before  tu  for  decision  la 
whether  tbe  term  of  office  expired  every  two 
years  from  the  first  election  on  the  lOtb  of 
June,  1900. 

In  our  (»plni<m,  the  teem  exidred  every  two 
years.  It  was  iiot  within  the  authority  of 
the  police  Jury  to  extend  the  time  by  failhig 
to  elect  an  officer. 

Even  according  to  defendant  and  appel 
lant,  bis  term  of  office  expired  on  tbe  Ist 
of  last  January,  and  since  that  time  be  has 
continued  in  office,  although  another  treasur- 
er bas  been  elected  to  succeed  him. 

If  he  were  to  succeed  In  his  defense,  and 
the  matter  of  his  successor  were  to  come  up 
again  before  tbe  police  Jury,  and  a  successor 
other  than  defendant  were  elected,  It  would 
not  be  possible  to  successfully  maintain  tbe 
contention  that  tbe  term  of  office  begins 
from  the  date  tbe  office  Is  declared  vacant 

There  Is  no  reason  to  bold  that  one  police 
Jury  can,  by  neglecting  to  elect  at  tbe  requir- 
ed time,  hold  a  treasurer  an  indefinite  length 
of  time.  The  statute  fixing  tbe  term,  the 
police  Jury  cannot  disregard  tbe  term  fixed. 

Officers  bold  until  their  successors  are 
qualified. 

Const  art  172  (section  2608,  Rev.  St), 
does  not  have  tbe  effect  of  extending  tbe 
term.  Tbe  election  should  be  held  at  tbe  ena 
of  tbe  two  years  from  tbe  date  of  hla  elec- 
tion, If  two  years  be  tbe  term. 

The  defendant  takes  tbe  further  ground, 
in  order  to  continue  In  office,  although  his 
term  has  expired,  that  he  had  tbe  right  to 
prove,  when  tbe  case  was  tried  in  the  district 
court,  that  the  members  of  the  police  Jury 
had  not  taken  tbe  oath  of  office  and  had  not 
regularly  qualified. 

This  Is  a  collateral  attack  made  by  the  of- 
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ficer  on  tbe  very  body  whose  treasurer  be  is. 

He  cannot  tbas  be  heard  to  challenge  the 
authority  nnAee  which  he  holds.  State  t. 
Brooks,  38  La.  Ann.  820,  2  South.  408. 

The  plea  of  estoppel  has  no  merit 

There  were  two  grounds  pleaded,  each  bas- 
ed on  the  attempt  of  ttie  police  Jury  to  oast 
tbe  defendant  The  pleas  were  not  fatally 
inconsistent  and  gave  no  good  gronnd  for 
the  plea  of  estoppel. 

The  case  was  twice  before  us.  On  tbe  ap- 
peal, decided  some  time  since,  we  arrived  at 
the  conclnslon  that  we  had  no  Jttrlsdlctlon, 
after  we  bad  examined  thoroughly  Into  the 
merits  of  the  case.  After  that  examination, 
we  were  convinced  that  defendant  had  no 
rJght  to  tbe  office. 

As  we  bad  no  Jurisdiction,  we  did  not  hand 
down  an  opinion. 

On  the  preset  application,  mxiet  onr  sn- 
pervisory  JurlBdlction,  we  can  think  of  no 
good  reason  to  change  oar  opinion. 

Tbe  judgment  Is  affirmed. 


(124  La.) 
No.  17.741. 
SCHUEDEB  V.  BOULET. 
(Bnpreme  Conrt  of  Iioaisiana.   Nor.  2,  1S09.) 

1.  Husband  and  WtR  (|  274*)— GoianiinTr 
DiBT—AcnoNB— Pasties. 

The  payment  of  a  note  representing  a  debt 
of  the  commnnlty  and  secured  oy  mortgage,  im- 
porting confession  of  judgment,  on  community 
propertr,  may  be  enforced,  after  the  death  of 
the  wife,  in  a  proceeding  via  ezecntlva  against 
the  surviving  husband,  without  "■pVng  the  heixs 
of  the  wife  parties  thereto. 

[E!d.  Note^For  other  cases,  see  Huaband  and 
WifiB,  Gent.  Dig.  1 1026;  Dec  Dig.  |  274.*] 

2.  Husband  anu  Wm  (|  274*)— Jddoubnt 
Salb  or  OoumrNiTT  Pbopebtt  —  Pxbsoks 
Who  Mat  Pubchabe. 

There  is  no  law  whicb  preclndes  tbe  belts 
of  tbe  wife,  or  the  sarviviuz  Dusbaud,  from  pur- 
cbasing  the  property  sold  m  such  a  procee^ng. 

[Ed.  Xote.— For  other  cases,  see  Hnsband  and 
Wife,  Gent  Dig.  1 102« ;  Dec  Dig.  fi  274.*] 

8.  Husband  and  Wipe  (§  274*)— Judouent 
8au  or  CoiorUNnr  Pbopebtt  —  Lien  on 
SuBrLus. 

Wbere,  In  such  case,  the  property  realizes 
more  than  enough  to  pay  tbe  debt  for  which  tbe 
sale  waa  made,  and  the  surviving  hnsband  and 
uaufmctuaiT.  being  the  adjudlcatee,  retains  the 
surplus,  aod  subsequently  sells  the  property  as 
free  of  incumbrance  to  a  third  person,  who  sella 
to  still  another,  such  transferees  acquire  tbe 
property  free  of  any  lien  or  privilege  in  favor 
of  the  major  heiis  of  the  deceased  wile,  securing 
their  interest  in  such  surplus. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wlta,  Gent  Dig.  f  1026 ;  Dec  Dig.  |  274.*] 

(Syllabus  by  tbe  Court) 

Appeal  from  Civil  District  COurt  Parish 
of  Orleans ;  Fred.  D.  King,  Judge. 

Action  by  E.  G.  Schlleder  against  James 
T.  Bonlet  Judgment  for  plaintUT,  and  de- 
fendant appeals.  Affirmed. 


Irving  B.  Saal,  for  appellant  Qnatave 
Lemie  and  W.  Gatesby  Jones,  for  appellee. 
Clegg,  Qnlntero  &  Gldiere,  for  belrs  of 
Bright  Meyer  S.  Drelfus,  curator  ad  boa 

Statement  ot  the  Oasa 

MONBOE,  J.  Defendant  appeals  from  a 
Jodgment  condemning  him  to  accept  title  to 
certain  real  estate  which  he  bad  agreed  to 
buy  from  plaintiff.  Be  admits  the  agree- 
ment, and  avera  that  be  Is  willing  to  comply 
with  it,  provided  he  can  do  so  In  safety ;  but 
he  alleges  that  the  property  (the  undivided 
one-fourth  of  which  is  the  subject  of  Oils  litl* 
gation)  was  acquired  by  George  L.  Bright 
plaintiff's  vmdor,  under  the  regime  of  the 
community,  and  was  sold,  aftw  the  death  of 
his  wife,  and  adjudicated  to  him,  agreeably 
to  tiie  prayer  of  a  petition  which  was  pre- 
pared by  him,  though  signed  by  another  at- 
torney. And.  after  setting  forth  the  condi- 
tions of  the  adjudication  and  tbe  subsequent 
proceedings,  leading  to  plaintiff's  acquisition 
of  the  property,  defendant  further  alleges : 

"That  after  assuming  a  debt  due  to  the 
Canal  Bank  of  $8,860.87,  and  after  paying 

E lain  tiffs  claim  of  $16,954.47,  the  said  George 
I.  Bright  retamed  a  balance  of  $8,185.16  in 
his  hands  fnHn  the  purchase  price;  that  one- 
half  of  this  balance  belongs  to  the  commnnlty, 
and  is  due  to  the  said  George  L.  Bright's  four 
children;  and  that  they  •  *  *  have  a  ven- 
dor's privilege,  or  lien,  on  the  said  property, 
or  some  claim  against  said  proiwrty,  until  they 
are  settled  with  l>y  their  father.  •  •  •  That 
defendant  believes,  and  so  charges,  that  the 
said  proceeding  *  *  *  ^^s  taken  by  the 
said  George  L.  Bright  to  defeat  the  claims 
and  lights  of  his  cblldren  In  the  community  ex- 
isting between  bim  and  their  mother,  and  in 
fraud  of  their  ilriits,  and  that  defendant  be- 
lieves and  fears  tliat,  If  be  takes  title  to  said 
property,  the  heirs  of  Mrs.  George  L.  Bright, 
her^before  named,  will  hereafter  make  some 
claim  against  said  property." 

'  He  prays  that  the  heirs  referred  to  (four 
in  number,  who  were  majors  at  tbe  time  of 
their  mother's  death)  be  made  parties  to  this 
suit  and  that  the  plaintiff's  demand  be  re- 
jected. On  behalf  of  two  of  the  heirs  who 
are  nonresidents,  the  curator  ad  hoc,  who 
was  appointed  to  represent  them,  filed  an  an- 
swer, which  was  subsequently  withdrawn, 
and  they  and  the  other  two  heirs  (who  reside 
here),  appearing  through  their  own  counsel, 
excepted  to  the  right  and  cause  of  action,  as 
disclosed  by  tbe  answer  of  the  defendant, 
whereupon,  their  exception  having  been  main- 
tained, they  were  dismissed  from  the  pro- 
ceeding. 

The  facts  as  disclosed  by  the  admission 
and  evidence  in  tbe  record  are  as  follows : 

PlaintifTs  author,  George  L.  Bright,  acquir- 
ed the  property  referred  to  during  the  exist- 
ence of  the  community  between  him  and  his 
wife.  The  wife  died  in  1901,  leaving  four 
major  children,  issue  of  their  marriage,  of 
whom  two  reside  here,  one  in  Boston,  and 
one  In  England.   The  succession  of  the  wife 
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has  not  been  opened,  nor  bas  the  community 
been  settled.  In  October,  1902,  the  property 
was  offered  for  Bale  by  the  sheriff,  under  a 
writ  of  seizure  and  sale  Issued  by  the  clvU 
district  court  for  the  parish  of  Orleans,  In 
the  matter  entltied  "Miss  Josephine  King  t. 
George  L.  Bright,'"  No.  68,569  of  the  docket, 
being  a  proceeding  via  executlva  to  enforce 
the  payment  of  a  note  for  $15,815,  executed 
by  said  Bright  on  December  26.  1895,  and 
secured  by  mortgage  of  the  same  date,  and 
it  (the  property)  was  adjudicated  to  the  de- 
fendant in  the  writ  for  $34,000.  On  January 
23,  1903,  the  sheriff  executed  a  deed,  pursu- 
ant to  his  adjudication,  from  which  it  ap- 
pears that  the  price  "was  settled  for  ag  fol- 
lows, to  wit:  The  purchaser  retained  $8,- 
800.37  as  the  balance  due  on  a  mortgage  of 
superior  rank  to  that  under  which  the  sale 
was  made;  be  paid  to  the  sheriff  the  sum  re- 
quired to  satls^  the  claim  of  the  plaintiff  In 
the  writ,  amounting,  with  Interest  and  at- 
torney's fees,  to  $16,054.47;  and  be  retain- 
ed the  balance  of  the  price — say  $3,l8o.l6, 
less  $2,610,28,  or  $2,138.95  (there  having  been 
$471.33  In  dispute),  expended  In  taxes  and 
costs.  On  the  same'  day  (January  23,  1903) 
he  mortgaged  the  property  to  Miss  Josephine 
King  to  secure  his  note  of  $15,815,  dated 
December  20,  1902,  and  made  payable  in  one 
year,  with  Interest  from  date;  and  on  De- 
cembOT  1,  1906,  be  sold  the  property  to  the 
plaintiff  now  before  the  court  for  $140,0(X>, 
of  which  $50,000  appeaTs  to  have  been  paid  In 
cash,  and  the  balance  by  notw  bearing  In- 
terest. The  agreement  between  plaintiff  and 
defendant,  npon  which  this  salt  Is  based.  Is 
BEld  to  have  been  entered  Into  on  Norember 
fl.  1006. 

Opinion. 

The  note  of  December  26,  1895,  represent- 
ed a  debt  of  the  community  and  it  was  com- 
petent to  enforce  the  mortgage  by  which  it 
was  secured,  after  the  death  of  the  wife  and 
contradictorily  with  the  surrlTing  husband, 
as  head  of  the  community,  without  making 
the  heirs  of  the  wife  parties  to  the  proceed- 
ing. Busk,  Adm'r,  v.  Warren,  Crawford  et 
al,  25  Le.  Ann.  314;  Hewley,  Pub.  Ad.,  t. 
Bdnk  et  al.,  26  La.  Ann.  230 ;  ElUe^ea  et  al. 
T.  Barrett  et  al..  37  La.  Ann.  865;  Orlol, 
Tutor,  T.  Hemdon  et  al.,  88  La.  Ann.  750; 
Landreauz  et  aL  t.  Louque,  43  La.  Ann.  234, 
0  South.  82;  Succession  of  Hooke,  46  La. 
Ann.  866,  16  South.  160,  23  L.  R.  A.  803; 
Verrter  r.  Sheriff,  48  La.  Ann.  723, 19  South. 
077;  Lnria  t.  Cote  Blanche  Co.,  114  La. 
386,  88  Soath.  279. 

If  the  heirs  of  the  wife  were  of  tiie  opin- 
ion that  their  Interests  would  be  beat  aub- 
senred  by  holding  onto  tiie  property,  it  was 
their  privilege  to  have  advanced  the  money 
wbi^wlth  to  pay  the  debt,  or,  1^  provoking 


an  administration,  tiiey  might  have  shown 
that  there  were  funds  belonging  to  the  com- 
munity which  were  available  for  that  par- 
pose.  The  mortgage  creditor  was  not,  how- 
ever, obliged  ix>  await  their  action  In  the 
matter.  Again,  when  the  mortgage  creditor 
caused  the  property  to  be  seized  and  adver- 
tised for  sale,  under  a  title  importing  con- 
fession of  Judgment,  the  heirs  of  the  wife, 
being  of  full  age,  might  have  become  the  pur- 
chasers, and  the  surviving  partner  In  com- 
munity had  the  same  right,  and  exercised  it 
It  appears  that  the  price  at  which  the  prop- 
erty was  adjudicated  to  him  was  more  than 
sufficient  to  pay  the  debt  for  which  the  sale 
was  made,  and  that  he  retained  the  surplus. 
But  what  other  disposition  could  have  be«i 
made  of  It?  One  half  of  it  belonged  to  blm. 
and,  in  the  absence  of  any  suggestion  to  the 
contrary,  we  assume  that  he  has  the  usufruct 
of  the  other  half.  If  the  heirs  were,  then,  of 
opinion  that,  under  the  law,  th^  were  enti- 
tled to  a  lien  or  privilege  on  the  property, 
for  the  security  of  the  amount  due  them,  it 
was  open  to  them  to  assert  such  lien  whilst 
the  property  stood,  apparently  unincumbered. 
In  the  name  of  their  father.  They,  however, 
took  no  steps  in  that  direction,  and  nearly 
two  years  later  the  property  was  sold,  free 
of  incumbrance,  to  the  plaintiff.  And  even 
now,  though  the  defendant  beton  the  court 
makes  the  allegations  of  fraud  and  Irregu- 
larity to  which  we  have  referred,  and  has  no- 
tified the  heirs,  as  the  parties  Interested,  to 
come  Into  the  suit  and  protect  their  rights, 
they  still  decline  to  take  any  action  or  to 
conntenance  the  charges  so  made.  No  evi- 
dence was  offered  In  support  of  the  allegation 
that  the  petition  for  the  executory  process, 
under  which  the  property  was  sold,  was  pre- 
pared by  the  surviving  partner  in  cmnmnnity 
and  adjudicatee,  and.  It  may  t>e  added,  then 
is  neither  allegation  or  suggestion  that  .ttie 
plaintiff,  who  bought  the  property  from  the 
adjudicatee,  knew,  or  had  any  reason  to  snp- 
pose,  that  the  petition  In  question  was  not 
prepared  1^  the  attorney  who  signed  It. 

Whatever,  therefore,  m^t  be  the  signifi- 
cance, under  other  drconutancea  and  la 
other  litigation,  of  the  allegation  In  question, 
if  sustained  by  laroof,  It  can  have  no  bearing 
on  the  issue  between  the  parties  before  tbe 
court,  as  to  ^om  the  petition  fOr  executory 
process  is  to  be  taken  as  it  aKieara  upon  Ita 
face;  that  la  to  say,  as  having  been  prepar- 
ed and  filed  by  a  reputable  member  of  the 
bar,  on  behalf  of  a  client  whose  past-doe 
debt  against  the  commnnity  was  secured  by 
mortgage  importing  confession  of  Judgment. 
Upon  the  whole,  we  agree  with  tlie  Judge 
a  quo  that  the  title  tendered  to  the  defend- 
ant Is  valid. 

The  Judgment  appealed  Ccom  la  accordingly 
affirmed. 
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SEMPLB  et  at  T.  FRISOO  TASD  00^  Llin- 

Itettetal.  ' 
(SupTonc  Coart  of  Loniaiaiuu   Not.  2,  1909.) 

1.  APPKAL  AND  EBBOB  (|  361*)— -APPOXHTUHT 
OF  Recbivbb— Afpsal  — Atfidatit  — OOH- 
STRUCTIOIT  OF  STATUTE. 

Act  No.  139,  p.  314,  of  1898,  8  4,  proriding 
that  any  peraou,  who  by  affidavit  appean  to  be 
iatereited,  npon  giving  bond,  may  api»eal  on  the 
face  of  the  record  from  an  order  appointing 
or  refnaing  to  appoint  a  receiver  of  a  corpora- 
tion, under  the  act,  does  not  apply  to  the  par^ 
ties  to  a  aoit  for  the  apiwintment  of  a  receiv- 
er; and,  where  the  appeal  ia  by  one  of  them, 
no  affidavit  is  necessair. 

[Ed.  Note.— For  other  cases,  see  Api>ea]  and 
Error,  Dec.  Dig.  {  861.*] 

2.  CoBPOBATions  (i  K!i3*)— Receivbb. 

Where  heirs  by  compromise  agreed  to  di- 
vide the  successions  of  their  parents  among 
them  according  to  a  settlement  to  be  worlcea 
out  through  a  corporation  to  be  organized,  the 
settlement  to  be  determined  by  a  specified  per- 
son, and  the  helra  to  abide  by  his  decialon,  if 
errors  In  the  settlement  proposed  by  him  are 
so  gross  and  palpable  as  to  amount  to  fraud, 
the  proper  remedy  would  be  the  judicial  adjust- 
ment 01  the  accounts,  and  not  the  appointment 
of  a  receiver  for  the  corporation. 

[Ed.  Note.— For  other  cases,  aee  Corporations, 
Dec.  Dig.  I  553.*] 

3.  CoBPOBATione  (|  810*)--(tancBBB— Rebi- 

de:tcb. 

The  law  does  not  require  the  president  of 
a  private  corporation  to  reside  in  the  parish 
of  its  domicile,  nor  does  it  forbid  him  from 
adminlsteriar  its  affairs  thrangh  agents  or 
clerks. 

[Ed.  Note.— For  other  cases,  see  OorporatlonB, 
Dec.  Dig.  S  310.*] 

4.  COBFOBATIONS   ({  553*)— APFOIimfBKT  OF 

Recover— FAii.nBB  to  Keep  MinuiES. 
The  failure  of  a  secretary  of  a  corporation 
to'pToperly  keep  the  minutes,  while  It  might  be 
ground  for  not  re-electing  him,  would  not  he 
ground  for  appointing  a  receiver,  especially  in 
the  absence  of  any  suggestion  of  loss  having 
resulted  therefrom. 

[Ed.  Note.— For  other  cases,  see  Oorpomtlons, 
Dec.  Dig.  8  553.*] 

5.  COBFOBATJONB  (|  653*)— APPOinTUBNT  OP 
RECEITBB  —  OBOUHDa  —  IBBEQUUBITIES  OF 

Secbetabt. 

The  preddent  and  secretary,  both  directors 
of  a  corporation,  favored  a  sale  of  timber  on  the 
corporation's  land,  and  the  third  director  op- 
pMed  iL  At  the  meeting  at  which  the  matter 
was  considered,  only  the  secrets^  and  the  third 
director  were  present,  and  one  of  them  voted  for 
and  the  other  against  the  sale.  The  deed  of 
sale,  already  signed  by  the  president,  was  at 
the  time  in  the  secretary's  hands,  as  well  as 
a  letter  from  the  president  favoring  the  sale, 
and  the  secTstBiy,  thinking  that  the  approval 
of  the  president  was  equivalent  to  a  vote  at 
the  meeting,  issued  a  certificate  that  the  reaolu- 
tion  authoruing  the  sale  bad  been  adopted,  and 
consummated  tne  sale.  Subsequently  the  sale 
was  ratified  by  formal  resolution,  aeld,  that 
the  secretary's  act  was  an  irregularity,  which 
did  not  amount  to  a  maladministration,  justify- 
ing the  appointment  of  a  receiver. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  I  568.*] 

Appeal  from  Ninth  Jndtdal  District  Court, 
Parish  of  Bast  Carroll;  Francis  Xavler 
Ransden,  Judge. 


Action  by  Mrs.  Eugenia  Sample  and  oth- 
ers against  the  FrlBco  Land  Company,  Lim- 
ited, and  others.  From  a  jadgmoit  appoint- 
ing a  receiver  for  defendant  corporation,  It 
appeals.  Judgment  set  aMd^,  and  suit  dis- 
missed. 

Looney  &  Scheen  and  Davis  A  Browne,  for 
appellant  Snyder  ft  Ollfoll,  for  appellees. 

On  Motion  to  Dtsmlaa 

PEOVOSTT,  J.  The  defendant  corporation 
has  appealed  from  an  order  appointing  a  re- 
ceiver to  take  charge  of  its  affairs.  Plain- 
tiffs have  moved  to  dismiss  the  appeal,  on 
the  ground  that  the  application  for  the  ap- 
peal was  not  Bccodapanied  by  the  aflSdnvlt 
required  by  section  4  of  Act  No.  159,  p.  314, 
of  1898.  This  court  has  decided  that,  where 
the  appeal  la  by  one  of  the  parties  to  the  suit, 
the  said  affldarit  la  not  necessary.  Davles 
T.  Monroe  Waterworks  Co.,  107  La.  145.  31 
South.  694.  The  nwtlott  to  dlsjplss  1b  there* 
fore  oremled. 

On  the  Merits. 

As  a  convenient  mode  of  settling  the  snc- 
cesstons  of  their  father  and  mother,  the 
plalntUfs,  Urs.  Semi)le,  Mrs.  Bradley,  and 
Hiss  Tntkonskl,  and  their  hrotbns,  L.  L., 
Adolph.  and  Fred.  Wltkouskl,  agreed,  by  way 
of  compAmlse,  as  followB :  That  certain  real 
estate  bdd  by  some  of  them,  and  certain 
otber  real  estate  which  others  of  them  had 
held  In  the  past  And  had  sold,  should  be  con- 
sldoed  as  not  bavlng  belonged  to  them,  but 
to  their  father  and  mother,  and  to  haTe  be«i 
inherited  br  them  In  eqnal  shares ;  that  the 
property  stUl  being  held  should  be  transfer- 
red to  the  defendant  corporation  quit- 
claim deed  at  the  price  of  $10  per  acre^  to  be 
paid  for  with  tiie  stock  of  said  corporation ; 
that  the  parties  should  have  a  Bettlonent, 
In  which  the  amounts  receWed  by  some  of 
them  from  sales  of  property  and  oollectlfm  of 
rents  should  be  accounted  for;  that  the 
stock  of  the  oorporBtlon  should  be  daUvered 
to  the  parties  In  the  proportion  In  which  tber 
appeared  by  said  settlement  to  be  entitled 
to  it,  and  should  in  the  meantime  remain  in 
the  hands  of  Clifton  F.  Davis  as  trustee; 
and — 

"that,  in  the  settlement  of  the  matters  stated 
in  this  contract,  ail  diCTerenoes  arising  among 
said  parties  over  the  accounts  rendered  by  any 
of  them  stiall  be  left  for  determination  and  ad- 
justment to  Clifton  F>  Davis,  and  each  of  the 
said  parties  hereto  agrees  and  binds  himself 
to  abide  by  his  decision  on  the  matters  referred 
to  him.** 

To  provide  against  the  contingency  of  the 
agreement  falling  through  or  being  set  aside, 
the  clause  was  added  that  the  admissions 
contained  in  It  were  made  simply  and  exclu- 
sively by  way  of  comivomlBe,  and  not  oth- 
erwise. 

Thb  corporation  had  in  reality  been  organ- 
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Iced  In  previBlon  of  eald  compromise,  for  the 
puipoee  of  carrying  It  ont  Its  orsanlMrs 
were  Cllfton  F.  DavlB  (the  eome  jnet  men- 
tioned) and  P.  N.  and  E.  W.  Browne.  One 
of  the  datuee  of  the  agreement  proridea  that 
the  corporation  Is  to  be  reorganized,  and  tlmt 
the  ^perty  transferred  to  it  is  to  be  sold 
as  opportunity  may  offer. 

The  petition  of  the  plalntlffB  recites  the 
forcing,  and  then  proceeds  to  all^  that 
Clifton  F.  Davis  "attempted  to  make  np  ttie 
amounts  of  the  varlone  heirs  and  to  effect 
a  settlement  between  them,  and  has  attnnpt 
ed  to  ehow  the  amount  of  etxxk  each  heir  is 
entitled  to  In  said  corporation,  but  that  there 
are- palpable  and  gross  wrors  in  said  show- 
ing that  Clifton  F.  DaVis  dalma  to  be  pres- 
idoit,  and  Adolph  Witkouskl  secretary  and 
treasnra,  of  said  corporation,  though  never 
elected  Iqr  the  shareholders,  or,  if  ever  right- 
fully occupying  said  offices,  although  their 
terms  of  office  have  long  expired;  that  the 
said  Davis  has  removed  permanently  from  the 
parish  of  tlie  domicile  of  said  corporation, 
and  neglects  its  affairs,  and  pmnlts  Its  funds 
to,  be  wasted,  misused,  and  misapplied,  there- 
by putting  the  interest  of  the  petitioners  in 
imminent  danger ;  that  he  has  left  the  oitlre 
control  and  management  of  the  affairs  of 
said  corporation  to  Adolph  Wltkonakl,  and 
that  the  latter  Is  grossly  mismanaging  same, 
and  committing  acts  ultra  vires,  antl  wasting 
and  misapplying  the  property  or  funds  of 
said  corporation,  thereby  Jeopardizing  the 
rights  of  petitioners ;  that,  Instead  of  paying 
the  debts  with  the  money  on  hand,  he  extends 
tbem  at  high  rates  of  interest,  and  allows 
the  taxes  due  on  the  property  of  the  corpora- 
tion to  become  delinquent,  and  the  property 
to  be  advertised  for  sale,  thereby  entailing 
penalties  of  2  per  cent  per  month  Interest  on 
the  taxes  and  costs  of  advertising;  that  he 
Is  selling  the  lands  and  timber  of  said  cor- 
poration to  Irresponsible  persons,  and  al- 
lowing them  to  cut  and  remove  the  timber 
before  paying  the  purchase  price,  the  timber 
'constituting  In  many  cases  the  principal  val- 
ue of  tbe  lands ;  that  he  has  without  authori- 
ty made  concessions  to  vendees  and  lessees  of 
the  corporation  In  consideration  of  cash  pay- 
ments to  him  of  smaller  amounts  than  stipu- 
lated In  the  acts  of  sale  and  lease;  that  he 
Is  using  the  funds  of  the  corporation  for  his 
private  benefit ;  that  he  refuses  to  allow  the 
petitioners  to  examine  the  books  of  the  cor- 
poration. 

In  the  brief,  thougb  not  in  the  petition,  tbe 
plaintiffs  complain  that  there  has  been  no 
reorganization  of  tbe  corporation. 

The  petition  further  alleges  that  from  a 
date  long  prior  to  said  compromise  Fred. 
Witkouskl,  one  of  the  heirs  and  signers  of 
the  compromise,  has  been  insane  and  wholly 
Incapable  of  entering  into  a  binding  contract, 
and  that  a  petition  has  been  filed  by  Clifton 
F.  Davis  for  his  Interdiction ;  that,  owing  to 
the  said  Incapacity  of  said  Fred.  Witkouskl, 


"it  Is  DOW  impossible  through  corporate  ac- 
tion to  call  or  hold  any  etectton  or  to  conduct 
the  affairs  of  said  corporation  through  tbe 
means  provided  by  Ita  charter." 

The  sole  prayer  ot  the  petition  Is  for  the 
appointment  of  a  receiver  to  the  corporation. 

This  insanity  of  Fred.  Witkouskl,  if  It  was 
known  to  plalntlffB  and  their  brothras  when 
the  compromise  was  entered  into,  might  he 
a  good  ground  for  setting  aside  the  compro- 
mise and  all  proceedings  had  in  pnraoazice 
thereof ;  Init  this  could  be  done  only  at  the 
suit  of  the  Insane  person  or  of  his  l^gal  rep- 
resentative. It  certainly  cannot  be  done  at  the 
suit  of  plaintiffs.  And,  besides,  they  are  not 
asking  for  It,  but  are  suing  in  affirmance  both 
of  the  compromise  and  of  the  legal  existoice 
of  the  corporation. 

The  allegation  that  the  plaintiffs  have  been 
denied  access  to  tbe  botAs  is  not  snnwrted  by 
the  evldoiee.  Nor  is  13te  allegation  that  the 
corporation  has  not  been  reorganized.  The 
two  Brownes  ratlred,  and  wero  succeeded  1^ 
Adolph  WllkouBkl  and  by  one  of  the  plaln- 
tlffB, Mrs.  Bradl^. 

CUfton  F.  Davis  was  the  charter  president 
of  the  corporation.  He  has  continued  in  of- 
fice simply  from  the  fact  that  until  the  hdrs 
had  effected  the  settlemrat  provided  for  by 
the  compromise  their  stock  could  not  t>e  de- 
livered to  them,  and  that  nntll  the  stock  was 
delivered  there  could  not  be  anotli»  election 
of  offloNs.  And  the  same  thing  may  be  said 
of  Adtdph  Wltkonakl's  continuing  In  office. 
As  to  his  accession  to  office,  it  was  by  the 
same  token  by  which  Mrs.  Bradley  became 
one  of  tbe  directors.  It  was  In  pursuance  of 
the  omipromlse  and  by  the  consent  of  parties. 
He  stepped  Into  the  shoes  of  E.  W.  Browne, 
as  Mrs.  Bradley  did  Into  thoee  of  P.  N. 
Browne. 

We  are  not  called  upon  In  this  suit  to  ap- 
portion tbe  stock  of  the  corporation  among  the 
heirs,  or,  in  other  words,  to  make  the  set- 
tlement which  the  compromise  provided  was 
to  be  made  between  tbem.  Tbe  plaintiffs 
agreed  to  leave  the  matter  to  Davis,  and  to 
abide  by  bis  decision.  If  the  alleged  errors 
in  the  settlement  proposed  by  Davis  aro  so 
gross  and  palpable  as  to  amount  to  fraud,  the 
proper  relief  to  be  sought  by  plaintiffs  Is  the 
Judicial  adjustment  of  the  accounts,  and  not 
the  appointment  of  a  receiver. 

The  removal  of  the  president  of  the  cor- 
poration from  the  parish  of  tJie  domicile  of 
the  coriwration  is  an  Immaterial  drcum- 
stance.  No  law  requires  tbe  president  of  a 
private  corjioratlon  to  reside  In  the  parish  of 
Its  domicile,  or  forbids  him  to  administer 
through  Bgients,  clerks,  etc. 

The  allegations  of  maladmlnistratlcHi  are 
very  vagua  Looking  to  the  brief  to  ascertain 
what  are  the  particular  acts  complained  of, 
we  find  that  they  are  the  following: 

It  is  said  that  the  minutes  have  not  been 
properly  kept  This  might  be  good  ground 
for  not  re-electing  the  secretary,  but  not  for 
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appointing  a  recelw,  especially  In  the  ab- 
sence of  any  suggeetloD  of  km  bavins  leeult 

ed  therefrom. 

It  is  said  that  AdoIiA  Wltkoastd,  Becretary 
and  treasurer,  made  a  Bale  of  timber  for  the 
sum  of  $500  without  authority.  The  facts 
in  that  regard  are  that  Adolpb  Wltkonskl, 
the  secretary  and  treasurer,  and  Clifton  F. 
DnTle,  the  president,  or  in  other  words,  two 
of  the  three  directors,  favored  a  sale  of  the 
timber,  while  Mrs.  Bradley,  the  third  direct- 
or, was  opix)8ed  to  it,  and  that  at  the  meet- 
ing at  which  the  matter  was  considered  only 
Adolpb  WltkouBlcl  and  Mrs.  Bradley  were 
present,  and  that  the  one  voted  for  and  the 
other  against  the  sale ;  that  the  deed  of  sale, 
already  signed  by  Davis,  was  at  the  time  In 
the  hands  of  the  secretary,  as  well  as  a  let- 
ter from  him  favoring  the  sale.  The  secre- 
tary considered  that  this  approval  on  the 
part  of  Davis  was  equivalent  to  a  vote  at  the 
meeting;  and  accordingly  he  issued  a  certif- 
icate to  the  effect  that  the  resolution  author- 
izing the  sale  had  been  adopted,  and  consum- 
mated the  sale.  Subsequently  the  sale  was 
ratified  by  formal  resolution.  Unquestion- 
ably the  secretary  should  have  known  better 
than  to  snpprae  that  the  approval  of  an  ab- 
sent director  could  count  for  a  vote  at  a  meet- 
ing: but  the  episode  Is  of  little,  if  any,  sig- 
nificance in  connection  with  the  present  ap- 
plication for  a  receiver. 

The  expert  of  plaintiffs,  Mr.  Byerly,  went 
over  the  books  of  the  corporation,  and  found 
them  correct,  with  one  exception,  which  has 
been  explained. 

The  few  irregularities,  which,  for  the  pur- 
pose of  showing  the  jeopardy  of  their  inter- 
ests, the  plaintiffs  seek  to  magnify  into  high- 
ly r^reheusible  conduct  on  the  part  of 
Adolph  Witkouskl,  or  even  into  nefarious 
tranaactions,  are  very  far  from  showing  that 
the  affairs  of  the  corporation  are  not  b^g 
well  and  safely  administered.  The  record 
diowB  the  contrary. 

The  Judgment  appealed  from  Is  set  aside, 
the  Injunction  herein  Issued  Is  dissolved,  and 
the  suit  of  plaintiffs  la  dlsmlwuwl,  at  their 
costs. 


WESTERN  UNION  TEXEGRAPH  CO.  t. 

MEniRITT  et  aL 
(Supreme  Court  of  Florida.    Not.  4,  1909.) 

Appeal  and  Ebbob  ({  1123*)— Affibhance  bt 

Divided  Coubt. 

The  concurrence  of  a  maiori^  of  the  mem- 
bers of  the  Suprsme  Conrt  sittlnc  as  one  body 
IS  neceffiary  to  a  decision ;  but,  where  the  mem- 
ben  of  the  court  sitting  in  a  cause  on  writ  of 
error  or  appeal  are  equally  divided,  the  Judg- 
ment of  the  lower  court  should  be  affirmed,  on 
the  aotbority  of  State  ex  kL  Hampton  v.  ICc- 
Clung.  47  Fia.  224,  87  South.  51. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  U  4421-4427:  Db&  Dig.  f 
1123.»J 

(SyllnbiM  by  the  Court.) 


In  Banc  Error  to  Circuit  Gonrt,  Escam- 
bia County ;  J.  E.  Wolfe,  Judge. 

Action  by  John  A.  Merrltt  and  others 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.   Affirmed  by  divided  court 

See,  also,  60  Fla.  462,  46  South.  1024. 

J.  E.  Hartridge,  for  plaintiff  in  error. 
Blount  A  Blount  &  Carter,  for  d^endants  in 
error. 

PER  CURIAM.  In  this  case  Mr.  Chief 
Justice  WHITFIELD,  Mr.  Justice  SHACK- 
LEFORD,  and  Mr.  JusUce  PAREHILL  are 
of  the  opinion  that  the  Judgment  herelu 
should  be  affirmed,  while  Mr.  Justice  TAY- 
LOR, Mr.  Justice  COCERELL,  and  Mr.  Jus- 
tice HOGEER  are  of  opinion  that  the  Judg- 
ment should  be  reversed.  Under  these  cir- 
cumstances, upon  the  authority  of  the  deci- 
sion In  State  ex  rel.  Hampton  v.  McClung,  47 
Fla.  224,  87  South.  51.  the  Judgment  should 
he  affirmed;  and  It  Is  so  ordered. 


COPELAND  V.  STATE. 

(Supreme  Court  of  Florida,  IMvIsIon  B.  Nov.  3, 
1909.) 

1.  HoMioioE  (H  210,  218*)— Dmra  Deox.aba- 

TIOHS— PnUUllVABT    BVIOBNCK  — DSTEBUI- 

NATioif  or  Question  or  Adhissibiutt — 
Method  of  Proof. 

To  render  dying  declarations  admissible, 
the  trial  Judffe  must  be  folly  satisfied  that  the 
deceased  declarant,  at  the  time  of  tbeir  utter- 
ance, knew  that  hia  death  was  Imminent  and 
inevitable,  and  that  be  entertained  no  hope  of 
recovery.  This  absence  of  all  hope  of  recovery, 
and  appreciation  by  the  deceased  of  bis  speedy 
and  inevitable  death.  Is  a  preliminary  founda- 
tion that  must  always  be  laid  to  make  such  dec- 
larations admissible.  It  Is  a  mixed  qaeatlon  of 
law  and  fact  for  the  judge  to  decide  before  per- 
mitting the  introduction  of  the  declaration  It- 
self. It  is  not  necessary  that  such  preliminary 
foundation  should  be  proven  by  express  utter- 
ances of  the  deceased,  bat  It  may  be  gathered 
from  any  circumstance  or  from  all  the  drcnm- 
stances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  K  457-460;  Dec.  Dig.  %i  216,  218.*] 

2.  Cbiui^al  Law  <S  479*)  —  OriNion  Evi- 
dence—Mboioai.  QUESTIOH— QdaUFIOATION. 

The  settled  rule  Is  that  to  give  an  opinion 
on  medical  questions  one  may  be  Qualified  by 
study  without  practice,  or  by  practice  without 
study. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent.  Dig.  H  1067,  IOCS;  Dee.  Dig.  | 
479.*] 

(Syllabus  by  the  Court) 

8.  CRIMINAL  Lat  (S  117^  — Review— As- 
szonuEnr  or  e;brob— Failitbe  to  Aboub. 
An  assignment  of  error  not  argued  will  be 
treated  as  abandoDe<1. 

|Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3011-30X3;  Dec.  Dig.  | 
117a*] 

4.  CaiuiNAL  Law  (|  44S*)  —  Statehent  or 
Conclusion. 

A  statement  by  witness  that  be  found  a  bed 
"Jnst  like  two  people  had  tumbled  out  of  it, 
•   •   •  sheet  down  at  the  foot,   *   •  •  and 
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Qiere  was  where  two  people  had  laid,"  gave 
enough  facta  as  to  the  conditioo  in  which  wit- 
ness found  the  bed  to  relieve  it  from  the  objec- 
tion of  being  mereljr  his  opinion. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent  Dig.  H  1035-1052;  Dec  Dig.  { 
448.*] 

5.  Houicioi  (I  100*)  —  Etidenob  —  Admissi- 
bility. 

On  a  trial  for  murder,  a  witness  after  testi- 
fying that  defendant,  who  for  some  time  had 
been  having  llU-At  intercourse  with  decedent,  re- 
sulting in  pregnancy,  had  talten  decedent  away 
from  her  home  about  nine  days  before  her 
death,  and  had  Iweo  at  her  home  on  three  sev- 
eral occasions  before  talcing  decedent  away  witb 
him,  was  permitted  to  testify,  over  objection, 
that  on  the  last  occasion  defendant's  manner 
was  threatening,  and  he  then  told  decedent  that 
lie  was  going  to  give  her  one  more  chance. 
Held,  that  the  teetmrony  objected  to  was  prop- 
erly admitted  as  tending  to  prove  a  dlference 
between  decedent  and  defendant,  and  establish 
a  motive  for  the  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ff  320-331 ;  Dec.  Dig.  S  160.*] 

6.  HOUICIDB  d  168*)  —  EVIDEHOE  —  ADHISSI- 

BitiTT— OppoBTuwrrr. 

The  testimony  objected  to  was  properly  ad- 
mitted as  tending,  in  connection  with  defendant 
taking  decedent  away  with  bim,  to  establish  the 
desire  by  him  of  creating  an  opportunity  for  the 
crime. 

[Ed.  Kote^For  other  cases,  see  Homicide, 
Cent  Dig.  i  804 ;  Dec.  Dig.  i  168.*] 

7.  HoinciDE  (I  203*)— Dtino  Decubatioks— 
Sense  of  Ihpbndino  Death. 

Within  a  few  minutes  after  drinking  a 
glass  of  water  given  her  defendant  decedent 
complained  of  not  feeling  right,  and  died  within 
an  hour.  After  the  6rst  convulsion,  in  reply  to 
a  proposal  to  send  for  a  physician,  she  said: 
"Xo  use  to  send  for  the  doctor.  [Defendant] 
has  poisoned  me.  He  snre  gave  me  strychnine. 
Held  to  Justify  the  conclusion  that  decedent 
knew  that  her  aeatfa  was  imminent  and  inevita- 
ble, rendering  her  statement  admissible  as  a  dyr 
Ing  declaration. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  U  48(M37:  Dec.  Dig.  |  203.*] 
S.  Homicide  (|  166*)  —  Evidence  —  Admissi- 

Bn-ITT. 

On  a  trial  for  murder,  evidence  that  de- 
fendant had  come  to  witness  in  July,  decedent 
having  died  the  bdlowlsg  OctolMr,  and  told  him 
that  he  was  In  trouble  with  decedent,  bad  got 
ber  pregnant,  and  asked  witness  for  advice,  was 
properly  admitted  as  tending  to  show  a  motive 
for  the  crime,  and  because  of  tlie  contlnDlnc  con- 
dition of  pregnancy  of  decedent  to  her  death  was 
not  objectionable  for  remoteness. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ||  320-^1 ;  Dec  Dig,  |  166.*] 

0.  Homicide  (|  166*)  —  Evidence  —  Admissi- 

BiLirr. 

On  a  trial  for  murder,  evidence  that  a  short 
while  before  the  -death  of  decedent,  with  whom 
defendant  had  lieen  having  illicit  intercourse, 
resoltlng  In  pregnancy,  defendant  had  stated  to 
witness  that  ne  reckoned  he  would  iiave  to  build 
a  house,  thej  were  going  to  make  him  support 
decedent,  and  he  -thought  it  would  be  cheaper 
to  build  a  house  than  any  other  way,  etc,  was 
admissible  to  show  a  motive  for  the  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  fS  320-331 ;  Dec  Dig.  |  166.*] 

10.  CBiMiNAL  Law  (I  479*)  —  Opinion  Evi- 
dence —  Medical  Quebtiok  —  Quautica- 

TION. 

A  physician,  though  stating  he  had  never 
had  any  personal  experience  with  a  case  of 


strychnine  poisoning,  was  properiy  allowed  to 
testify  to  the  symptoms  produced  by  strychnine 
poisoning,  and  to  the  exaggeratedly  congested 
condition  of  decedent's  abdominal  viscera,  and 
that  the  conditions  that  he  found  might  have 
l>een  produced  by  strychnine  or  ergot  poisoning. 

[Ed.  Note— For  other  cum,  see  Criminal 
Law,  Gent  Dig.  H  1007,  lOW;  Dec  Dig.  | 
479.*] 

Error  to  Clrcnit  Court,  Santa  Boss  Coun- 
ty;  J.  &  Wolfe,  Judge. 

Andrew  Copeland  was  conTlcted  of  mur- 
der In  the  first  degree,  and  be  brings  error. 
Affirmed. 

T.  F.  West,  for  frialntlff  In  error.  Park 
Trammell,  Atty.  Gea,  for  the  State. 

TAYLOR,  J.  The  plaintiff  in  error  brings 
here  for  review  by  writ  of  error  a  judgment 
of  the  circuit  court  of  Santa  Roe^  county 
convicting  bim  of  murder  In  tbe  first  degree, 
with  a  recommendation  of  ttae  Jury  to  mercy, 
which  reduced  bis  saitence  to  life  Imprlaou- 
ment 

Theire  are  31  assignments  of  error;  but  we 
shall  discuss  those  only  that  are  argued  here, 
treating  the  rest  as  abandoned. 

A  state's  witness,  who  had  testified  to  hav- 
ing seen  the  defendant  and.  the  deceased  to- 
gether at  an  abandoned  dwelling  bouse  a 
short  while  before  the  deceased  died  In  con- 
vulsions from  the  effect  of  [Mlaon,  was  per- 
mitted, over  the  defendant's  objection,  to  tes- 
tify that,  on  examining  this  bouse  where  he 
found  them  together,  be  found  a  bed  In  the 
bouse  that  was  "just  like  two  people  had 
tumbled  out  of  It,  *  *  *  sheet  down  at 
the  foot,  *  •  •  and  there  was  where  two 
people  bad  laid."  The  objection  of  the  de- 
fendant was  that  It  stated  the  opinion  of  the 
witness  merely,  -and  not  facts  of  which  be 
had  personal  knowledge.  The  admission  of 
this  evldenoe  eonstltntes  the  first  assignineDt 
of  error. 

We  find  no  error  here.  The  evidence  was 
pertinent  to  the  Issues.  It  tended  to  estab- 
lish In  the  defendant  an  opportunity  for  the 
commission  of  the  crime  of  whldi  be  stood 
charged,  and  we  think  enough  facts  are  stat- 
ed by  the  witness  as  to  the  ronditlon  in 
which  he  found  the  t»ed  In  question  to  re- 
lieve the  witness'  answer  from  the  charge 
of  being  merely  bis  opinion. 

The  mother  of  tbe  deceased,  at  whose  house 
she  died,  as  a  witness  for  the  state,  after 
testifying  that  tbe  defendant  had  takm  the 
deceased  away  from  her  home  about  nine 
days  before  her  death,  and  had  been  to  her 
home  on  three  several  occasions  before  tak- 
ing the  deceased  away  with  him,  was  asked 
the  questi(m:  "State  what  he  did  to  her  and 
with  her  on  that  occasion?"  To  this  ques- 
tion the  flefendant  objected  on  the  ground 
of  immateriality,  but  the  objection  was  over- 
ruled, and  the  question  allowed,  to  whldi  the 
witness  answered.  In  effect,  that  tbe  dtfend- 
anfs  manner  was  threatenlni^  and  that  be 
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then  told  the  deceased  that  be  was  going  to 
give  her  one  more  chance.  This  ruling  con- 
st Itu  tea  the  second  assignment  of  error. 
There  was  no  error  here.  The  evidence  ob- 
jected to  tended  to  prove  the'  existence  of  a 
difference  between  the  defendant  and  the  de- 
ceased, and  tended  to  establish  motive  for 
the  crime,  and  also,  in  connection  with  the 
fact  of  his  taking  the  deceased  avray  with 
him  from  her  home,  tended  to  establish  the 
desire  by  him  of  creating  an  opportanl^  for 
the  crime. 

Asslgnm^ta  of  error  Nos.  8,  4,  5,  6,  7,  8, 
0.  10. 11. 17.  and  18  are  all  discussed  together, 
and  Involve  the  propriety  of  the  rulings  of 
the  trial  court  in  admitting  In  evidence  the 
ante  mortem  declarations  of  the  deceased  in 
the  presence  of  various  witnesses  for  the 
state.  Briefly  stated,  the  rulings  involved  in 
these  assignments  were  made  under  the  fol- 
lowing circumstances  and  facte  In  proof: 
It  was  shown  that  the  defendant  was  a  mar- 
ried man;  that  for  some  time  prior  to  the 
death  of  deceased  he  had  been  having  illicit 
sexual  intercourse  with  her,  and  bad  gotten 
her  pregnaut  with  child,  with  which  she  was 
pregnant  at  the  time  of  her  death ;  that  a 
short  while  prior  to  her  death  be  had  en- 
deavored to  get  her  to  bind  herself  by  an 
oath  before  a  justice  of  the  peace  not  to  in- 
stltnte  bastardy  proceedings  against  him; 
that  about  alne  days  before  her  death*  be 
went  to  ber  mother's  bouse,  where  she  was 
living,  and  induced  her,  to  some  extoit  by 
threats,  to  go  away  with  him.  She  remained 
nway  until  the  day  before  bar  death,  when 
she  came  and  got  her  little  child,  1^  or  2 
years  old.  and  went  away  again.  On  the 
next  day,  between  the  hours  of  1  and  2 
o'clock  p.  m.,  she  and  the  defendant  and  her 
little  child  were  seen  together  within  a  quar- 
ter of  a  mile  of  her  mother's  home  at  the 
abandoned  dwelling  house  of  her  grandfather, 
where,  the  proof  tended  to  show,  they  had 
spent  the  night  b^ore,  occupying  the  same 
bed.  Immedlatdy  upon  seeing  that  she  was 
discovered  there  with  the  defmdant,  the  de- 
ceased picked  up  ber  little  child,  and  went  to 
her  mother's  home  a  quarter  of  a  mile  away. 
When  she  arrived  there,  her  face  was  ab> 
normally  flushed,  and  she  complained  of  not 
feeling  right,  and  Immediately  fell  into  con- 
vulsions that  came  on  njore  violently,  and  at 
ever  decreasing  Intervals  until  she  died  wltii- 
In  an  boor  after  reaching  her  mother's  home. 
After  the  first  convulsion  bad  subsided,  her 
mother  proposed  to  send  for  a  physician,  but 
the  deceased  said:  "  'No  use  to  send  for  the 
doctor.  Andrew  Copeland  has  poisoned  m<^ 
He  sure  gave  me  strj-chnlne*;  •  •  •  that 
she  wanted  some  water,  and  he  went  to  the 
spring  (at  her  grandfather's  house)  and  got  it, 
and  she  drank  it  without  knowing  that  It  was 
poisoned" ;  that  she  did  not  speak  of  getting 
well  at  all;  said  no  use  going  to  the  doctor; 
she  was  poisoned,  and  that  Andrew  Copeland 
had  poisoned  her;  that  he  had  given  ber 
pf^aon  in  a  glass  of  water  that  she  drank. 


In  the  case  of  Lester  v.  State,  87  Fla.  882, 
20  South.  232.  it  was  held  that,  "to  render 
dying  declarations  admissible,  the  Judge  must 
be  fully  satisfied  that  the  deceased  dedarant, 
at  the  time  of  their  utterance,  knew  that  his 
death  was  Imminent  and  inevitable,  and  that 
be  entertained  no  hope  of  recovery.  This  ab- 
sence of  all  hope  of  recovery,  and  apprecia- 
tion by  the  deceased  of  his  speedy  and  in- 
evitable death,  is  a  preliminary  foundation 
that  must  always  be  laid  to  make  such  dec- 
larations admissible.  It  Is  mixed  question  of 
law  and  fact  for  the  judge  to  decide  before 
permitting  the  Introduction  of  the  declaration 
itself.  It  is  not  necessary  that  such  prelimi- 
nary teat  should  consist  of  express  utteran- 
ces, but  it  may  be  gathered  from  any  circum- 
stances or  from  all  the  circumstances  of  the 
case."  Dixou  v.  State,  13  Fla.  636 ;  Bichard 
V.  State,  42  Fla.  528,  29  South.  413;  Clem- 
mons  V.  State,  43  Fla.  200,  80  South.  69B; 
Gardner  v.  State,  C5  Fla.  25,  45  South.  1028. 

Guided  by  these  anthorlties  and  the  cases 
therein  approvingly  cited,  we  do  not  think 
the  court  erred  In  admitting  the  declarations 
of  the  deceased  in  this  case.  Within  a  few 
minutes  after  drinking  a  glass  of  water  giv- 
en her  by  the  defendant,  upon  arriving  at  the 
home  of  her  mother,  the  deceased  complained 
of  not  feeling  rl^t  with  her  face  abnormal- 
ly flushed.  She  Immediately  falla  Into  vio- 
lent convulsions,  and  dies  within  an  boor. 
On  the  proposition  being  made  to  have  a 
doctor  seat  for,  she  declares:  "There  is  no 
use  sending  for  a  doctor.  I've  been  poisoned 
by  Andrew  Copeland.  He  sure  gave  me 
strychnine."  Under  these  circumstances,  we 
think  the  trial  judge  was  Justified  in  con- 
cluding that  she  appreciated  the  hopelessness 
of  her  condition,  and  that  i^e  knew  that  her 
death  was  Imminent  and  Inevitable. 

The  court,  over  the  defendant's  objection, 
permitted  a  state's  witness  to  testify,  in  sub- 
stance, that  the  defendant  came  to  him  in 
the  month  of  July  next  preceding  the  month 
of  October  when  the  deceased  died,  and  told 
him  that  he  was  in  trouble  with  the  deceased, 
that  he  had  gotten  her  pr^nant  with  child, 
and  asked  the  witness  for  advice  as  to  what 
to  do  about  It  Various  objections  to  this 
evidence 'were  Interposed  and  motions  made 
to  strike  it,  and  the  adverse  rulings  of  the 
court  thereon  constitute  the  tw^fth,  thir- 
teenth, fourteenth,  fifteenth,  and  sixteenth  as- 
slgnments  of  error.  There  was  no  error  here. 
The  testimony,  under  the  circumstances  (tf 
this  case,  tended  strongly  to  prove  the  exist- 
ence of  motive  for  the  crime  afterwards  com- 
mitted, and,  because  of  the  continuing  condi- 
tion of  pr^nancy  of  the  deceased  up  to  the 
time  of  her  death  was  not  objectionable  on 
the  ground  of  remoteness. 

A  witness  for  the  state,  the  defend- 
ant's objection,  was  permitted  to  testify,  in 
substance,  that  a  short  while  before  the 
death  of  the  deceased  the  defoidant  stated 
to  him  In  a  conversation  that  he  reckoned  ha 
wonld  bare  to  get  lumber  and  build  a  house; 
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that  they  vere  going  to  make  him  support 
the  deceawd,  Lnla  Dlxcm,  and  be  tboni^t 
It  would  be  cheaper  to  bnlld  a  houae  and 
take  care  of  her  than  to  aupport  her  gnj  oth- 
er way ;  that  d^endant  told  blm  that  the  de> 
ceased  threatened  to  go  up  to  a  Justice  ot 
the  peace  and  get  an  affidavit  that  he  had 
procured  to  be  fixed  up;  and  that  there  was 
some  money  due  on  It  to  the  Justice,  and  he 
wanted  to  get  this  money  so  as  to  beat  file 
deceased. 

The  adverse  rulings  of  the  court  in  admit- 
ting  this  evidence  and  In  refusing  the  d^«id- 
anf  B  motion  to  strike  it  ont  constitute  the 
nineteenth  and  twoitleth  asslgnm«:its  of  er^ 
for.  There  was  no  error  hera  The  evidence 
tended  strongly  to  establisdi  motive  fw  the 
crim&  It  showed  that  the  resnlta  of  his  l^ 
licit  Intercourse  with  the  deceased  hung  like 
an  everpresoit  nightmare  about  tbe  AetsoA- 
ant's  neck. 

A  lAysidan  as  witness  for  the  state  was 
allowed,  over  the  defendant's  (Ejection,  to 
testify  to  the  physical  symptoms  produced 
stryChntaie  person,  and  to  the  exaggeratedly 
congested  condition  of  the  abdominal  viscera 
of  the  deceased  which  he  found  to  exist  upon 
an  autopsy  made  him  of  her  body  shortly 
after  her  death,  and  to  state  that  the  con- 
dltloDs  that  he  found  ml^t  have  been  pro- 
duced by  strydmhie  or  ergot  poisoning.  This 
witness  also  stated  that  he  had  never  bad 
any  pers(mal  experience  wltb  a  case  of  strycb- 
nlne  poisoning ;  that  aU  that  he  knew  about 
It  was  derived  from  the  study  of  medical 
books.  The  defendant  also  moved  to  strike 
out  this  evidence  on  the  ground  that  the  wit- 
ness showed  by  his  evidence  tiiat  he  had  not 
had  any  experimce  or  personal  observation 
In  cases  of  strychnine  poisoning,  but  the 
Judge  denied  such  motion,  and  ttiese  rulings 
constitute  the  twenty-first  and  twuity-seccmd 
asrignments  of  error.  There  is  no  error  here. 
The  rule  is  very  well  settled  that,  to  give  an 
opinion  on  medical  qoestlona,  one  may  be 
qualified  by  study  without  iwactleeb  or  by 
practice  without  study.   Lawson  on  Expert 


and  OBintaa  Sr.  (Sd  Ed.)  Bnbrale  S,  9.  184; 
People  V.  icniard,  S8  Hich.  68, 18  N.  W.  062; 
Fordyce  v.  Uoore  (Tex.  cav.  Avp.  1808)  22  S. 
W.  2SS;  Bealy  v.  Ylsalla  ft  T.  B.  Co,  101 
Cal.  08S,  86  Pac.  12S;  State  v.  Green,  48 
8.  a  136,  26  S.  E.  284.  ASm  see  Schley  r. 
States  48  Fla.  S8,  87  Soath.  S1& 

The  twenty-third,  twmty-fourtb,  and  twen- 
ty-fifth assignmwits  of  mor  are  i»edlcated 
apmi  cross-interrogatories  pn^onnded  lny  the 
states  attorney  to  the  d^endant  himself 
while  a  witness  on  his  own  behidf  that  were 
objected  to  by  the  defmdant  All  <rf  these 
Questlona  wm  (injected  to  on  the  ground  that 
thcgr  were  not  in  pursuit  of  ttie  direct  ex- 
amination. We  think  fliat  tte  questions  ob- 
jected to  were  germane  to  the  ^Ject  of  the 
examination  ot  the  wltoess  in  dilet  and  tend- 
ed to  sift  the  truth  of  his  story,  and  that 
they  were  pertinent  to  the  tssnes,  and  were 
properly  admitted. 

The  thirty-first  and  last  assignment  of  er- 
ror presnted  Is  the  denial  of  the  dtfendanf « 
motion  for  new  trial  upon  the  grounds  that 
the  vCTdlct  Is  not  snmwrted  by  the  evidence, 
and  Is  contrary  to  tta  evidence. 

There  was  great  conflict  In  Hie  evldenos 
touching  the  presence  (tf  the  accused  In 
company  of  the  deceased  on  the  day  of  and 
shortly  before  her  death,  but  the  Jury,  an 
apparatly  folr  and  impartial  one,  have  aetr 
tied  that  confilct'rai  the  side  of  the  state,  and, 
after  a  careful  consideration  the  oitlre 
evidence;  we  are  nnable  to  adjndge  that  flie 
verdict  of  the  Jury  was  not  thereby  fully  sus- 
tained, particularly  after  the  trial  Judge  wbo . 
aaw  the  idtnesses  and  heard  Oielr  evidoice 
has  dedlned  to  Interfere  with  their  finding. 

Finding  no  error,  the  Judgment  of  the  dc^ 
cult  court  in  said  cause  la  hereby  affirmed  at 
the  cost  of  Santa  Boaa  county:  the  ^Intlff 
in  error  havlzv  been  adjudged  to  be  Insolvent. 

HOCKEB  and  PAREHILLs  J  J.,  concur. 

WHITFIBXI),  a  J.,  and  BHAGKLBFOBD 
and  COCKREm  3 J.,  concur  in  the  ivlnlon. 
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MASON  et  al.  T.  LEE  et  al.    (No.  14,154.) 
(Supreme  Court  of  Misnssippi.   Dec  6,  1909.) 

RELJOI0U8  SOCimSS  (i  12*)— GiNBAL  Gouv  • 

Cn^-CONTBOI.. 

Where  it  does  not  appear  that  a  "ireoeral 
council,"  composed  of  representatives  of  local 
churcbea  of  a  sect,  was  ever  legally  organized, 
or,  if  it  was,  that  It  was  invested  with  any  aa- 
tliority  over  the  local  chniches.  either  by  direct 
action  of  the  churches  or  by  the  action  of  the 
dnly  authorised  rej>reBentatiTes  thereof,  its  ac- 
tion in  excommunicating  the  pastor  of  a  local 
church  for  piopoundinc  certain  doctrines  would 
be  no  ground  for  enjoining  the  pastor  and  his 
followers  among  his  eongr^tlon  from  using  the 
church  property. 

[EJd.  Note.— For  other  cases,  see  Religious  So- 
cieties, Cent.  Dig.  H  87-98 ;  Dec  Dig.  I  12.*] 

Appeal  from  Cbaacery  Conrt,  Holmes 
County;  James  F.  McCool,  Gbancellor. 

Bin  by  John  A.  Lee  and  others  against 
Charles  H.  Mason  and  others.  Decree  for 
complainants,  and  defendants  appeaL  Be- 
vecsed  and  remanded. 

About  the  year  1806  there  was  establish- 
ed in  the  town  of  Lexington,  MIsb.,  a  negro 
cbnrch  called  the  "Bt.  Paul  Church  of  Ood," 
professing  the  Christian  religion,  hut  nnde- 
Domlnatlonal,  claiming  no  creed  except  the 
Bible.  C.  H.  Mason  was  selected  as  Its  pas- 
tor, and  continued  as  such  until  the  institu- 
tion of  this  suit  At  the  time  of  Its  organ- 
ization the  church  was  purely  congregational, 
and  subject  to  the  rules  and  regulations  of 
no  council  or  other  organized  body.  A  nom- 
ber  of  churches  of  s^ilar  persuasion  sprang 
up.  and  in  the  year  1907  a  convention  of 
ministers  and  other  members  was  held  In 
Jackson,  Miss.,  which  undertook  to  adopt 
rnles  and  regulations  for  the  various  chnrch- 
es  of  this  sect  Soon  after  the  organization 
of  the  St.  Paul  Church  of  God,  trustees  were 
appointed,  and  church  property  and  effects 
were  acquired,  a  lot  was  purchased,  and  a 
house  of  worship  erected;  the  property  be- 
ing held  In  the  name  of  the  trustees.  In 
this  building  the  congregation  assembled  tot 
worship  until  the  Institution  of  this  suit 

The  bill  in  this  case  was  filed  In  October, 
1906,  br  the  appellees,  about  50  in  number, 
who  were  members  of  the  St  Paul  Church 
of  God.  some  of  them  being  trustees,  against 
Hason,  the  pastor,  and  two  other  trustees  of 
the  church.  The  bill  alleged  that  "in  1007 
Mason  had  Tlsited  Los  Angles,  Cal.,  where 
he  became  imbued  and  possessed  of  a  rank 
and  dangerous  heresy  and  superstition,  claim- 
ing that  the  spirit  of  God  had  descended  up- 
on hiro  and  given  him  the  power  to  speak  in 
an  unknown  tongue."  It  alleged,  further,  that 
after  his  return  to  Lexington  a  schism  arose 
In  the  sect  at  large,  led  and  fostered  b7  Ma- 
son, who  had  commenced  to  preatdi  and  pro* 
pagate  his  new  doctrine  and  to  convert  mem* 
bers  of  bis  congregation  thereto.  It  further 
alleged  tkat  this  unknown  tongue,  which  he 
spoke  and  pretended  to  interpret,  is  "neitber 
a  language  living  nor  dead,  known  nor  un- 


known, and  is  not  expressive  ot  any  objects, 
thought,  or  feeling,  but  is  merely  a  Jlbberisb 
and  Jargon  of  vocal  and  nasal  and  gutteral 
sounds,  and  1b  In  reality  the  most  transpar- 
ent, flimsy,  and  ridiculous  humbug,"  and  that 
such  blasphemy  and  heresy  Is  objectionable 
to  the  faithful  members  of  the  church  (the 
complainants);  that  said  Mason  Is  seeking  to 
establish  his  new  faith,  which  Is  called  the 
"Los  Angeles  Parham  Gift  of  Tongue  Bap- 
tism," as  the  faith  of  the  St  Paul  Church 
of  God;  and  that  the  general  council  of  their 
church,  which  met  In  Jackson,  Miss.,  In  1907, 
had  condemned  this  heresy,  and  denounced 
the  teachings  of  Mason,  and  warned  the 
faithful  against  his  preaching;  and  that,  in 
spite  of  the  protests  of  council.  Mason  had 
persisted  In  his  faith,  and  had  by  said  coun- 
cil been  excommunicated.  They  exhibit  cer- 
tain orders  of  the  general  council  in  condem- 
nation of  Mason's  conduct,  and  also  what 
purports  to  be  the  rules  of  government  of 
the  various  churches  of  this  particular  sect 
The  prayer  of  the  bill  is  that  the  defendants 
be  enjoined  from  exercising  any  rights  of 
ownership  or  control  over  the  property  of 
the  St  Paul  Church  of  God,  and  from  the 
use  of  same,  rither  for  temporal  or  spiritual 
purposes. 

The  defendants  answer,  denying  that  they 
were  guilty  of  any  heresy  or  schism,  and 
denying  the  right  of  the  general  council  to 
depose  or  attempt  to  excommunicate  Mason, 
aud  denying  the  right  of  said  council  to  In- 
terfere In  any  way  with  the  St.  Paul  Church 
of  God,  which  It  is  charged  is  purely  con- 
gregational and  undenominational,  and  not 
responsible  to  any  council  whatever.  They 
deny  the  right  of  the  council  to  interfere 
with  the  local  government  of  the  church  In 
the  selection  of  its  pastor,  claiming  that  no 
such  supervision  was  ever  contemplated,  or, 
In  fact  delegated  to  the  general  council. 
They  deny  that  there  are  any  rules  of  gov- 
ernment of  the  church,  except  the  voice  of 
the  majority  of  Its  own  congregation,  which 
is  In  accordance  with  Mason's  preachings  and 
teachings.  They  deny  that  they  are  see- 
ing to  establish  a  new  faith,  but  claim  Bibli- 
cal authority,  for  hoping,  as  a  reward  for 
their  faith  and  unceasing  prayer,  to  enjoy 
certain  promised  blessings,  among  which  are 
"those  mysterious  manifestations  of  the  Di- 
vine Spirit  referred  to  as  'working  of  mir- 
acles,' 'prophecy,'  'discerning  of  spirits,'  'di- 
vers kinds  of  tongues.' "  The  defendants  fur- 
ther allege  that  they  have  offered  to  divide 
time  with  the  complainants  In  the  use  of  the 
building,  but  are  unwilling  to  give  up  Its  use, 
since  they  are  themselves  entitled  to  con- 
duct and  govern  It  In  accordance  with  the 
wishes  of  the  majority. 

There  was  a  decree  granting  the  prayer 
of  the  complainants,  and  «iJolnIng  the  de- 
fendants from  the  use  of  the  property,  and 
from  this  decree  an  appeal  la  taken. 


^or  otbvr  CMW  cm  nma  tqilQ  anft  section  NUMBER  la  Deo.  *  Am.  Digs.  1907  to  data,  ft  Reporter  IndoMi 

SO  SO.— 40 
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Tackett  &  Elmore,  for  appellants.  Boothe 
ft  Pepper,  for  appellees. 

SMITH,  J.  There  Is  no  enfflclent  evidence 
In  this  record  to  show  that  a  "general  coun- 
cil" was  In  fact  ever  legally  organized,  or 
that,  If  It  was,  It  was  invested  with  any  au- 
thority over  the  local  churches,  either  by  di- 
rect action  of  the  churches,  or  by  the  ac- 
tion of  the  duly  authorized  representatives 
thereof;  and  particularly  Is  this  true  with 
reference  to  the  local  church  at  Lexington, 
known  as  the  "St  Paul  Church  of  God." 

The  decree  of  the  court  below  is  therefore 
reversed,  and  the  cause  remanded. 


HARRIS  V.  STATE.    (So.  13,892.) 
(Sapreme  Court  of  Mississippi.   Dec.  13,  1909.) 

1.  Criminal  Law  (8  721*)— Tbial— Impbopeb 

ARGUMENT  —  OOMUEin  ON  AOCUBED'B  FAIL- 

VBB  TO  TeBTIFT. 

In  a  prosecution  for  shooting  with  intent  to 
kill,  a  statement  in  argument  by  the  district  at- 
torney that  accused  murdered  a  white  man  in 
the  bouse  where  be  did  the  shooting  which  he 
did  not  deny,  was  a  direct  comment  upon  ac- 
cused's failnre  to  testify,  and  was  reversible 
error. 

[Bd.  Note— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  1672 ;  Dec.  Dig.  S  721.»] 

2.  Criuinal  Law  ($  723*)— Trial— Argument 
— Appeal  to  Race  Prejudice. 

In  a  prosecution  of  a  negro  for  shooting  a 
white  man  with  Intent  to  kill,  the  state's  evi- 
dence was  contradictory.  The  district  attorney 
stated  in  argument  that  be  was  putting  It  to 
12  white  men  whether  they  (the  jury)  would 
convict  a  negro  for  shooting  a  white  man,  when 
a  former  jury  convicted  a  white  mau  for  killing 
a  negro,  and  that  he  hoped  the  jury  would  have 
the  same  sort  of  nerve,  and  convict  accused  for 
shooting  a  white  man ;  that  the  white  people  of 
the  county  from  which  the  case  was  transferred 
did  not  often  go  wrong,  and  would  have  convict- 
ed accused,  who  next  time  will  be  tried  by  100 
men,  instead  of  12;  that  it  was  neceasa^  for 
the  people  to  take  the  law  in  their  own  hands, 
and  they  would  do  It  If  the  jury  did  not  enforce 
the  law;  that  this  was  a  white  man's  countiy, 
bought  bjr  their  blood,  and  they  would  rule  it, 
and  the  time  for  turning  a  negro  loose  for  shoot* 
ing  a  white  man  would  never  come  in  the  coun- 
ty from  which  the  case  was  transferred ;  and 
accused  would  not  have  been,  acquitted  there 
and  knew  better  than  to  be  tried  there.  The 
trial  judge,  though  regnested  five  times,  did  not 
rebuke  the  district  attorney  or  direct  the  jury 
to  disregard  his  argument  Held,  that  the  state- 
ments were  appeals  to  race  prejudice,  and  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  f  1676;  Dec.  Dig.  S  723.*] 

On  suggestion  of  error.  Suggestion  sus- 
tained. Judgment  of  affirmance  vacated. 
Judgment  below  reversed,  and  cause  remand- 
ed for  new  trial. 

For  former  opinion,  see  60  South.  S60. 

WHITFIELD,  C.  J.  The  appelUnt,  a  ne- 
gro, was  indicted  for  shooting  with  Intent 
to  kill  and  murder  a  white  man.  The  evi- 
dence In  the  case  tor  the  state  abounds  In 


contradictions,  as  between  different  witness- 
es, and  as  to  part  of  the  testimony  of  one 
witness  with  other  parts  of  the  same  wit- 
ness' testimony.  In  short  the  utmost  con- 
fusion and  uncertainty  prevails  throughout 
the  testimony  of  the  witnesses  for  the  state, 
making  the  case  an  exceedingly  close  one 
on  the  facts — so  close  that  any  serious  error 
must,  of  necessity,  cause  reversal. 

This  being  the  attitude  of  the  case,  the 
district  attorney.  In  his  closing  a^ument 
for  the  state,  as  shown  by  five  separate  spe- 
cial bills  of  exception  taken  to  bis  remarks 
In  that  closing  argument  Qsed  the  follow- 
ing language  set  out  in  pages  19,  20,  and  21 
of  the  record:  "Gentlemen,  I  am  putting 
it  up  now  to  12  white  men  as  to  whether 
or  not  you  will  convict  a  negro  for  shooting 
a  white  man,  and  the  Jury  last  week  con- 
victed a  white  man  for  killing  a  negro;  and 
I  hope  you  will  have  the  same  sort  of  nerve, 
and  convict  this  negro  for  shooting  the 
white  man."  "Those  white  people  over 
there  do  not  often  go  wrong  [meaning^  In 
Amite  county].  He  knew  they  would  have 
found  him  guilty  as  charged.  This  time  he 
Is  being  tried  by  12  men,  and  next  time  he 
will  be  tried  by  100."  "The  people  taking 
the  law  in  their  hands  Is  necessary.  The 
white  people  of  this  county  will  take  the 
law  In  their  own  hands,  and  enforce  the  law 
to  suit  themselves,  If  you  don't  do  it  your- 
self." "This  is  our  country.  We  bought  it 
wIUi  our  own  blood,  and  we  have  a  right  to 
own  and  rule  it,  and  we  are  going  to  rule 
It."  "The  time  to  turn  a  nigger  loose  for 
shooting  a  white  man  will  never  come  in 
Amite  county."  "They  had  better  brought 
his  case  over  here.  He  never  would  have 
gotten  a  verdict  of  not  guilty  in  Amite  coun- 
ty." "The  defendant  Is  a  high  muckey  de 
muck.  He  is  above  being  tried  in  Amite 
county.  He  knew  better."  And,  finally,  the 
district  attorney  said:  "That  defendant 
murdered  a  man  In  that  house,  where  the 
shooting  occurred,  he  don't  deny.  This  de- 
fendant was  surely  having  a  time  out  there 
murdering  a  white  man." 

The  language  to  the  effect  that  he  mur^ 
dered  a  white  man  in  the  house  out  there 
he  did  not  deny  Is  direct  comment  upon  the 
failure  of  the  defendant  to  testify.  It  is  iin- 
posalble  for  us  to  see  any  other  constmctlon 
to  be  given  this  language,  and  under  re- 
peated decisions  of  this  court  this  Is  fatal 
error.  But,  aside  from  this,  it  certainly 
needs  no  argument  to  show  that  these  re- 
marks of  the  district  attorney,  the  rqire- 
sentatlve  of  the  state,  in  his  closing  argu- 
ment to  the  Jury,  were  a  direct  appeal  to 
race  prejndlce',  and  are  of  such  a  highly  In- 
flammatory character,  and  so  manifestly 
transcend  any  legitimate  bounds  of  argo- 
ment  as  to  necessitate  reversal  of  them- 
selves, If  there  bad  been  no  other  error. 
Every  defendant  at  the  bar  of  hia  country. 


•For  otlwr  esMs  am  san*  t<eio  and  iMtlon  NUUBBB  1b  Dk.  *  Am.  Dl|s<  iMff  to  date,  ft  R«|K»t«r  Mmsh 
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white  or  black,  most  be  accorded  a  fair  trial 
according  to  the  law  of  the  land,  and  that 
law  luiowB  no  color.  It  must  be  further 
noted  that  the  Judge,  though  appealed  to 
five  separate  times,  did  not  rebuke  the  dis- 
trict attorney,  nor  correct  his  argunieot,  nor 
In  any  manner  instruct  the  Jury  to  disregard 
that  argument 

We  expressly  decline,  at  this  time,  to  pass 
upon  any  other  error  assigned,  leaving  all 
other  errors  open  for  future  consideration, 
if  it  should  become  necessary. 

For  the  two  errors  indicated,  and  those 
alone,  the  suggestion  of  error  Is  sustained, 
the  affirmance  vacated  and  set  aside,  the 
Judgment  of  the  court  below  Is  reversed, 
and  the  cause  remanded  for  a  new  triaL 


YAZOO  &  M.  V.  R.  CO.  v.  HUGHES. 
(No.  14,202.) 
(Sapreme  Coart  of  Mississippi.    Dec  6,  1809.) 
Cabriebs  (S277*)— PuNmvi  DiiuOEft— BJSC- 

TION  or  PABSEHalX. 

It  was  oecessary  that  plaintiff  and  her  five- 
year  and  nine-month  old  children  change  cars 
at  II..  and  she  testified  that  on  approaching  a 
certain  station  the  flagman  told  her  it  was  H., 
and  politely  assisted  ber  to  alight ;  but  the  flag- 
man testified  that  she  was  standing  in  the  aisle 
preparing  to  allgtit  when  he  called  the  station, 
and  assisted  her  to  alight  without  knowing  bet 
Jestlnatitm.  The  station  where  plaintiff  got  off 
was  not  H.,  and  when  she  discovered  the  mis- 
take she,  with  her  children,  was  driven  back 
to  the  station,  where  she  boarded  the  train,  and 
on  the  next  day  went  to  her  destination  on  the 
same  ticket  she  had  used  before.  Held,  in  an  ac- 
tion for  damages  for  twing  pat  off  at  the  wroiw 
station,  that  plaintiff  could  not  recover  puni- 
tive damages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1083;   Dee.  Dig.  |  217*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; John  N.  Bush,  Judge. 

Action  by  Mrs.  John  M.  Hughes  against 
the  Yazoo  &  Mississippi  Valley  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
d^endant  appeals.   BereTsed  and  remanded. 

This  IB  an  action  for  actual  and  punitive 
damages.  From  a  verdict  of  f2,S00,  the 
railroad  company  appeals.  The  facts  are 
briefly  as  f(^owB:  PlalntilT  and  her'  two 
children,  aged  five  years  and  nine  montits; 
respectlvelyt  took  passage  on  appellant's 
passenger  train  at  Vlcksbarg;  Intending  to 
go  to  Natches,  Hiss.  It  was  necessary  to 
change  cars  at  Harrlstonf  about  two  hours' 
nm  from  TIcksbnrg.  The  flagman  came 
through  the  car  and  called  a  station,  which 
was  In  fact  Glas^  which  was  about  30  min- 
utes' run  ttom  Vlf&sburg.  Mrs.  Hughes, 
thinking  it  was  Harristbu,  arose  and  pre- 
pared to  disembark.  She  testifies  that  she 
asked  the  flagman  If  It  was  Hanrlston,  and 
he  repliadi  "Tes,  ma'am,"  and  assisted  her 
to  alight;  that  be  was  very  polite  and  cour- 
teous In  Us  manner.  After  alighting,  she 
discovered  that  It  was  not  Harrlston,  but 


Glass,  and  there  were  some  n^roes  around 
the  station,  who  told  ber  that  a  white  man 
bad  a  store  near  there.  She  sought  him  out, 
and  be  procured  a  buggy  and  took  ber  and 
her  children  back  to  Vlcksbui^.  They  ar- 
rived there  about  8  o'clock  In  the  evening, 
and  next  day  she  took  her  trip  to  Natchez 
as  contemplated,  traveling  on  the  same  tick- 
et she  had  used  the  day  before;  the  matter 
having  been  arranged  with  the  railroad  com- 
pany for  ber.  She  testified  that  she  was  very 
nervous  and  upset,  by  her  experience,  and 
for  about  a  week  suffered  with  a  headache. 
There  seems  to  be  no  other  special  injury, 
and  no  proof  of  any  reason  for  her  being 
mistreated  by  the  servants  of  the  railroad 
company,  who  showed  her  nothing  but  the 
most  courteous  treatment.  The  flagman  de- 
nies that  she  asked  him  If  it  was  Harrlston, 
but  'states  that  be  saw  her  standing  In  tbe 
aisle  preparing  to  get  off  when  he  called 
the  station.  Glass,  and  volunteered  to  as- 
sist ber  to  alight,  without  any  knowledge 
of  what  her  destination  was,  supposing  that 
she  knew  where  she  was  getting  off.  Un- 
der this  state  of  facts,  the  court  charged 
the  jury  that  punitive  damages  might  be 
awarded. 

Mayes  &  Longstreet;  for  appellant  Hen- 
ry, Fox  A  Canizaro,  for  apj^ee. 

WHITFIBLD,  a  J.  ManlfesUy  this  Is  no 
case  for  the  Imimsltion  of  punitive  dam- 
ages. It  was,  therefor^  fatal  error  to  re- 
fuse the  defendant  the  sixth  instruction, 
charging  tbe  jury  not  to  award  punitive 
damages. 

Beversed  and  remanded. 


WATSON  V.  STATE.    (No.  13,77&) 
(Supreme  Conrt  of  Mississippi.   Dec.  13,  1909.) 
Gbihinal  Law  (|  938*)  —  New  Tbial  — 

OBOtTKDS— NEWLT  DZSOOVBBXD  BVIDBHO^ 

Matebiautt. 

Where  accused  was  convicted  of  murder 
almost  entirely  upon  the  testimony  of  a  witness, 
whose  evidence  was  strongly  contradicted  by  his 
written  tastlmoDy  at  the  coroner's  inquest  and 
by  the  testimony  of  a  numlwr  of  other  wit- 
nesses, it  was  reversible  error  not  to  grant  a 
new  trial  for  newly  discovered  evidence,  con- 
sisting of  testimony  which  would  corroborate 
accused's  witnesses  and  tend  to  impeach  the 
state's  witnesaes  and  to  change  tiie  result  of  the 
trial;  accused  or  his  attorney  not  knowing  of 
sQch  testimony  at  trial, 

[Ed.'  Note.— For  other  caaeik  see  Criminal 
lAW,^Cent  Dig.  H  280ft^U[7;  Dee.  Dig.  f 

Appeal  from  Circuit  Court,  Wanrai  Coun- 
ty; John  N.  Bush,  Judge. 

"To  be  officially  reported." 

Alcorn  Watson  was  convicted  of  murder, 
and  he  appeals.  Revelled  and  ronanded. 

Appellant  was  convicted  of  mnrdw  and 
sentenced  to  the  penitentiary  for  life.  On 
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appeal  one  of  the  asslgnmenta  of  error  1b 
based  upon  the  refusal  of  the  court  to  grant 
a  Dew  trial  upon  the  ground  of  newly  discov- 
ered evidence — the  showing  made  upon  the 
application  being  substantiated  by  an  affida- 
vit stating  that  the  witnesses,  whose  testi- 
mony was  material,  would  not  only  give  tes- 
timony In  corroboration  of  defendant's  wit- 
nesses and  tend  to  impeach  state's  witness- 
es, but  calculated  to  change  the  result  of 
the  former  trial ;  that  neither  defendant  nor 
his  attorneys  knew  that  this  witness  bad 
such  knowledge  at  the  time  when  the  case 
was  tried.  The  witness*  testimony  is  set  out 
fully  In  the  affldavit,  which  Is  in  proper 
form. 

Anderson,  Y<dlor  ft  Tosba  and  B.  L.  G. 
Barrett,  for  apptilanL  Geo.  Butler,  Aast 
Att7.  Oen.,  for  the  State. 

WHITFIELD,  a  J.  IblB  conTicOon  rests 
almost  exclusively  npon  the  testimony  of  Ray 
Boykln.  The  testimony  of  that  witness  on 
the  trial  In  the  drcolt  court  is  so  overwhelm- 
ingly contradicted  by  his  own  prevlons  testi- 
mony, takm  down  la  writing  at  the  coroner's 
luQuest,  and  by  the  testimony  of  Judge  George 
Anderson,  Hr.  C  Ij.  Swords,  Joe  Homberger, 
John  Biancbl,  and  others,  as  to  make  It  grave- 
ly questionable  whether  Uils  court  should  not 
set  aside  this  verdict  on  that  ground  alone, 
as  utterly  unwarranted  by  the  testimony. 
We  prefer,  however,  to  rest  the  JotlUpnent  of 
reversal  In  this  cue  npon  the  ground  that 
the  newly  discovered  testimony  of  Leota 
Johnson  was  most  vital  and  material  to  a 
Just  decWon  of  this  ca8&  The  ^tpllcatton 
tor  a  new  trial  on  the  ground  of  this  newly 
discovered  evidence  conformed  strictly.  In  all 
respects,  to  the  requirements  touching  such 
ap^lcations,  and  the  testimony  being,  as 
stated,  of  the  most  vital  character,  it  was 
error,  and  fatal  error,  to  overrule  the  mo- 
tion for  the  new  trial. 

For  this  error,  the  Judgment  Is  reversed, 
and  the  cause  remanded. 


UOBILE,  J.  A  K.  C.  R.  00.  v.  KEA. 
(No.  14,237.) 
(Supreme  Court  of  Missisaippl.  Dec  13,  1909.) 

RAILBOADS  ^  441*)— IZrJUBIES  TO  ANIHAUh- 

Actions— BuBDEiT  op  Pbooe^Xeolioeitce— 

Application  of  Statute. 

In  an  action  against  a  railroad  company 
for  injuiy  to  a  horse  by  becomiog  frightened  at 
a  train  and  ranniDg  away,  causing  its  injuries, 
the  burden  was  upon  plaintiff  to  establisti  lia- 
bility by  a  preponderance  of  the  evidence;  Code 
1900,  I  19S5,  making  proof  of  injury  Inflicted 
the  running  of  a  locomotive  prima  facie  evi- 
dence of  want  of  reasonable  care  by  the  rail- 
road, not  applying. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  XNg.  ||  1576-1601;  Dea  Dig.  I  441.*] 

AhmsI  from  Circuit  Court,  Neshoba  Coun- 
tj;  J.  B.  Byrd,  Judge. 


Action  by  J.  J.  Kea  against  the  Mobile, 
Jackson  it  Kansas  City  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded. 

Flowws,  Fletcher  &  Whitfield,  for  appel- 
lant. Byrd,  Wilson  &  Richardson,  for  ap- 
pellee. 

SMITH,  J.  From  a  Judgment  in  the  court 
below,  awarding  appellee  damages  for  an 
injury  to  his  mare,  this  appeal  Is  taken.  It 
will  not  be  necessary  to  state  the  facts  In 
this  case;  but  It  will  be  sufficient  to  say  that 
this  mare  was  not  struck  by  the  train,  or 
Injured  by  the  running  thereof,  but  became 
frightened  thereat,  and  ran  along  t^e  side 
of  the  track  for  some  distance,  then  npon 
and  down  the  track  Ahead  of  the  train,  and 
Into  a  trestle,  thereby  sustaining  her  Injuries. 

The  court;  at  the  request  of  a^ellee, 
charged  the  Jury,  under  section  1985  of  the 
Code  of  1906,  that  proof  of  injury  hj  the 
running  of  the- locomotive  or  cars  of  the  com- 
pany was  prima  fade  evld^ce  of  the  wont 
of  reasonable  skill  and  care  on  the  part  of 
the  servants  of  the  company,  etc  The  court 
also  refused  the  following  instmctlon,  re- 
quested appellant:  "The  court  Instmcti 
the  Jury  that  the  burden  of  proof  In  this  case 
i|i  upon  the  plaintiff  to  establish  Itablllty  up- 
oa  defendant  company  1^  a  preponderance 
of  the  evidence,  and  unless  such  llsbUity 
has  been  so  shown  ttiey  will  find  a  verdict 
for  the  defendant" 

The  court  was  In  error  In  both  Instances. 
Section  1985  of  the  Code  has  no  application 
to  this  case,  as  the  mare  was  not  strode  or 
Injured  by  the  running  of  the  train.  Lowe 
V.  A.  ft  V.  R.  R.  C!o..  81  Ulss.  9, 82  Sonth.  90T. 

Judge  MAYES  concurs  In  the  reversal,  but 
Is  of  the  opinion  that  the  facts  show  no  lia- 
bility on  the  part  of  the  railroad  company. 

Reversed  and  remanded. 


WEIXS  V.  EDWARDS  HOTED  &  CITY  BY. 

CO.    (No.  14,144.) 
(Supreme  Court  of  Miasissippi.    Dec  6^  1900.) 

1.  ASSIONlfENTS  (S  24*) —YaUDRT- CZ.AUI 
FOB  PEBSONAL  iNJtJBIES. 

A  cause  of  action  for  personal  fnjaries  sur- 
viving the  claimant's  death,  en  aasignment  by 
bim  of  an  interest  therein  is  valid. 

[Ed.  Note.— For  other  cases,  see  AsslgDmeDts, 
Cent.  Dig.  |  43 ;  Dec  Dig.  124.*] 

2.  ASSIQNMENTS  (i  93*)— CLUX  VO*  FlRSOX- 

Ai.  I  NJUBiES— Effect. 

An  assignment  transfers  to  the  assignee  ao 
interest  In  prosenti  in  whatever  amount  miKfat 
be  ascertained  to  be  due  to  the  claimant  either 
by  suit  or  by  settlement;  and  where  the  one 
against  whom  the  claim  exists  knows  of  th^ 
assignment,  it  la  not  protected  by  payment  of 
the  claim  to  the  claimant, 

[Ed.  Note.— For  other  cases,  see  Aadgnmeno, 
Cent  Dig.  I  199;  Dm!^  Dig.  |  08.*] 

Appeal  fnnn  (^rcolt  (Jourt;  Hinds  Ooon^; 
H.  H.  Wilkinson,  Jndgft 
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Action  by  W.  Calvin  Wells,  Jr.,  against  the 
Edwards  Hotel  and  &ty  Railway  Company. 
There  was  a  directed  verdict  for  defendant, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

L.  Brame,  for  appellant  WttUamson  & 
^ells,  for  appellee. 

SMITH,  J.  W.  F.  Hoy,  having  been  In- 
jured, as  ft  Is  alleged,  by  the  negligence  of 
the  employes  of  appellee  In  the  running  of 
one  of  its  cars,  and  desiring  to  recover  dam- 
ages therefor,  sent  for  appellant,  an  attor- 
ney at  law,  and  executed  and  delivered  to 
him  the  following  contract:  "In  considera- 
tion of  legal  services  rendered  and  to  be 
rendered,  I,  William  Franklin  Hoy,  assign 
and  set  over  to  W.  C.  Wells,  Jr.,  my  attor- 
ney, an  undivided  one-fourth  Interest  in  and 
to  my  right  of  action  against  the  Jackson 
Electric  Railway  &  Power  Company  for  in- 
juries received  by  me  on  the  morning  of 
July  18,  1908,  by  car  at  the  comer  of  Pas- 
cagoula  and  South  State  streets,  In  the  city 
of  Jackson.  "Witness  my  signature  this  Ju- 
ly 18,  1908.  W.  F.  Hoy."  Tliereupon  ap- 
pellant called  upon  the  general  manager  of 
appellee  for  a  settlement,  and,  according  to 
his  evidence,  advised  the  general  manager 
of  this  assignment,  who  thereupon  requested 
htm  not  to  enter  suit,  and  stated  that.  If  a 
settlement  was  had.  It  would  be  made  di- 
rect with  appellant,  and  that  he  (appellant) 
would  be  protected  to  the  extent  of  his  In- 
terest. Notice  of  this  assignment,  and  prom- 
ise to  settle  direct  with  appellant,  or  to  pro- 
tect his  interest,  was  denied  by  appellee's 
manager. 

Afterward,  without  the  knowledge  or  con- 
sent of  appellant,  a  settlement  was  effected 
by  appellee  with,  and  payment  was  made  to. 
Hoy,  the  terms  of  which  are  embodied  In 
the  following  receipt:  "Jackson  Electric 
Railway,  Light  &  Power  Co.  Release.  Jack- 
son, Miss.,  July  31,  1908.  $850.00.  Received 
of  the  Jackson  Electric  Railway,  Light  & 
Power  Company  and  Edwards  Hotel  &  City 
Railroad  Company  the  sum  of  eight  buudred 
and  Bfty  dollars,  the  same  being  in  full  set- 
tlement and  satisfaction  of  any  and  all 
claims  for  damages  which  I  bare  or  may 
have  against  said  company  on  account  of  an 
injury  to  me  received  by  a  fall  from  one  of 
the  street  cars  of  the  said  company  on  South 
State  street.  In  the  city  of  Jackson,  on  the 
letb  day  of  July,  1908,  and  In  full  satisfac- 
tion of  all  claims  and  demands  and  rights 
of  action  which  I  may  have  on  account  of 
said  Injury;  and  I  certify  that  I  have  not 
employed  any  attorney,  and  I  agree  to  pro- 
tect and  save  harmless  the  said  company 
against  any  claim  for  attorney's  fees,  or  any 
demand  which  may  be  made  on  account  of 
any  contract  which  I  may  have  made  about 
attorney's  fees,  and  against  any  claim  or  de- 
mand whatsoever,  except  sanltorlnm  fees 


and  doctors*  bllli,  which  said  company 
agrees  to  pay;  and  I  do  hereby  release  and 
relinquish  unto  said  company  all  rights  of 
action  or  claims  of  any  and  all  kinds  which 
I  now  have  m  may  hereafter  have  against 
said  company,  its  associates,  successors,  or 
assigns,  on  ecconnt  thereof,  w.  V.  Hoy." 

Afterwards  this  suit  was  Instituted  In  the 
court  below  to  recover  of  appellee  the- 
amount  alleged  to  be  dne  appellant  by  rea-- 
son  of  the  assigiiment  hereinbefore  set  out.- 
At  the  close  of  the  evidence  there  was  ar- 
peremptory  instruction  to  find  for  the  de-- 
fendant,  appellee  here,  and  from  a  verdict 
and  Judgment  accordingly  this  appeal  Is 
taken. 

Under  our  statute,  Hoy's  cause  of  action 
against  appellee  would  have  survived  upon 
Us  death,  and  consequently  an  assignment 
thereof,  or  of  an  interest  therein,  is  valid. 
Railroad  v.  Packwood,  oe  Miss.  280;  2  Am. 
&  English  Encyclopedia  of  Law,  1017.  The 
assignment  under  consideration  conveyed  to 
appellant  an  Interest  In  preesentt  In  what- 
ever amount  might  be  ascertained,  either  by 
suit  or  settlement,  to  be  due  Hoy  by  appellee; 
and  since,  according  to  appellant,  this  as- 
signment was  known  to  appellee,  appellee 
was  not  protected  by  its  payment  to  Hoy. 
The  peremptory  instruction,  therefore,  ought 
not  to  have  been  given. 

Reversed  and  remanded. 


TURNER  V.  STATE.    (No.  13,972.) 
(Supreme  Conrt  of  Missiaaippi.   Nov.  29,  1909.) 

Cbimtnal  Law  ({  785*)— Ceedibility  of  Wit- 
nesses—Instbuctions. 

In  a  prosecution  for  the  unlawful  sale  of 
whisky,  the  only  witnesees  called  by  the  state 
were  detectives  employed  by  the  state  at  a  fixed 
salary  to  ascertain  where  whisky  was  illegally 
sold,  and  institute  prosecutions  against  parties 
selling  it.  It  was  not  shown  that  they  had  any 
direct  interrat  in  convicting  accused,  or  that 
their  pay  depended  upon  conviction.  Accused 
asked  to  have  the  jury  instructed  that  the  con- 
sideration of  the  evidence  and  determination  of 
its  weight  and  the  credibility  of  the  witnesses 
are  for  the  jury,  and  in  weighing  the  evidence- 
and  determining  whether  a  witness  should  be 
believed  the  jury  could  consider  any  interest 
such  witness  may  have  in  the  case,  and  if  they 
believe  that  any  witness  hah  willfully  sworn 
falsely  as  to  any  material  matter  the  jury  have 
a  right  to  disbelieve  the  whole  evidence  of  such 
witness.  Held,  that  under  the  circumstances  the 
instruction  should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  H  1774^1781,  1889-1894;  Dec.  Dig. 

Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Holmes  Coun- 
ty; Sydney  Smith,  Judge. 

CHarence  Turner  was  convicted  of  the  un- 
lawful sale  of  whisky,  and  appeals.  Re- 
versed. 

The  appellant  was  convicted  of  the  un- 
lawful sale  of  whisky.  In  the  prosecution 
there  were  but  two  witnesses  called  on  the 
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l»ut  of  the  state.  It  developed  in  the  teeti- 
moaj,  when  these  witnesses  were  on  the 
stand,  that  they  were  in  the  setvice  of  the 
state  at  a  salary  of  ^  per  day,  as  employed 
detectives,  and  were  engaged  in  ferreting 
out  "blind  tigers"  and  instituting  prosecu- 
tions against  the  parties  charged  with  keep- 
ing same,  and  that,  as  part  of  tlieir  bnainess, 
after  ferreting  out  these  so-called  "blind 
tigers,"  it  waa  their  duty  to  testify  in  the 
cases.  It  iB  not  sliown  that  they  have  any 
direct  interest,  or  that  their  pay  depends  up- 
on conviction;  bat  it  is  shown  that  they  are 
paid  witnesses  by  tlie  state,  and  it  may  be 
Inferred  from  this  fact  that  Oiey  were  vital- 
ly Interested  In  securing  convictions.  At 
least,  the  Jury  had  a  right  to  consider  these 
fftcts  and  such  inferences  as  might  be  drawn 
from  same,  when  it  came  to  determining 
what  w^ht  should  be  given  to  their  testi- 
mony. The  state's  witnesses  were  put 
throng  a  sevore  cross-examination,  and  the 
testimony  oltenA  by  the  defendant  was  in 
direct  conflict  with  that  of  the  state's'  wit- 
nesses on  many  points.  After  the  testimony 
was  in,  the  appellant  asked  several  lustmc- 
tlons,  all  embodying  the  Idea  that  the  Jury 
had  the  right  to  consider  the  interest  of  any 
witness  testifying  to  the  case  in  determining 
the  credit  which  should  be  given  to  the  tea-, 
tlmony  of  any  such  interested  witness.  All 
Instructions  on  this  subject  were  refused  by 
the  court 

Boothe  &  Pepper  and  W,  J.  Groom,  for  ap- 
pellant Geo.  Butler.  Asst.  Atty.  Gen,,  for 
the  Btat& 

WHITFIELD,  C.  J.  The  fourth  Instruc- 
tion asked  by  the  defendant  should  mani- 
festly have  been  given.  It  was  In  the  fol- 
lowing words,  and  was  refused:  "The  court 
further  instructs  the  Jury,  for  the  defendant 
that  the  consideration  of  the  evidence  In 
this  case,  and  determining  the  weight  there- 
of, and  whether  the  witnesses  should  be  be- 
lieved or  not  Is  exclusively  the  province  of 
the  Jury,  and  in  weighing  the  evidence  In 
this  case,  and  In  saying  whether  a  witness 
who  has  testified  in  this  case  should  be  be- 
lieved, the  Jury  bare  a  right  to  take  into 
consideration  what  interest  if  any,  such  wit- 
ness may  have  in  the  ease;  and  if  the  Jury 
believe  from  the  evidence  that  any  witness 
In  this  case  has  willfully  and  corruptly 
sworn  falsely  as  to  any  material  thing  or 
matter  Inquired  of  on  the  trial  of  this  case, 
the  Jury  have  a  right  to  disbelieve  and  dis- 
regard the  whole  and  entire  evidence  of 
such  witness."  The  exact  counterpart  of  this 
Instruction  was  glveu  in  the  case  of  McLel- 
lan  V.  State,i  with  the  single  exception  that 
In  this  chaise  the  word  "knowingly"  Is  omit- 
ted; but  the  words  "willfully"  and  "corrupt- 
ly" are  used,  aud  this  Instruction  was  ex- 
pressly approved  In  Vails  v.  State,  48  South, 
125.  It  Is  not  thinkable  that  ti  man  can  will- 
fully and  corruptly  swear  falsely  without 
also  "knowingly"  swearing  falsely.  This 

>ia  Soatb.  4SI. 


charge  has  been  given  immemoilallT  In  this 
state,  and  should  manitesUy  have  been  giv- 
en In  this  case. 

It  Is  sometimes  said  that  the  maxim,  *f  al- 
suB  in  uno,  falsos  In  omnibus,"  is  not  a  prin- 
ciple of  law  at  all.   Whether  it  be  a  prin- 
ciple of  law,  or  whethOT  it  be  "a  prlndple  of . 
lc«ic  and  common  soise,"  as  it  IS  called  in 
the  third  volume  of  Sackett  on  InstructlonB, 
p.  2116,  par.  (d).  Is  utterly  ImmaterlaL  Un- 
doubtedly, It  la  ft  perfectly  sound  principle 
and  a  wise  precautionary  cliarge  In  proper 
cases,  and  we  think  this  was  a  proper  case 
in  which  to  give  thhi  instruction.  Certainly, 
as  stated.  It  is  an  instruction  which  has  been 
given  in  tills  state  by  universal  practice 
of  Judges  for  time  out  of  mind,  and  we  see 
!  no  reason  now  for  departing  fhmi  a  custom 
which  has  hem  so  iwg  continued  and  which 
I  we  think  Is  a  wise  and  salutary  one.  Cases 
are  easily  conceivable  in  which  to  refuse 
.  such  an  InstructloD  as  this  would  nnqnes- 
l  tlmiably  operate  prejudicially  to  the  defend- 
I  ant  in  the  higtiest  degree.  Cases  may  also 
;  be  conceived  lb  which  sudi. instruction  would 
be  unnecessary.  Whether  It  should  be  given 
In  a  particular  case  depoids  upon  the  facta 
I  of  that  case,  and  in  this  case  we  think  the 
facts  were  such  as  to  require  the  giving  of 
this  InstmcUon.  The  whole  case  dcs>eDded 
upon  the  credlbiUty  of  the  testimony  of  the 
witnesses  for  the  state.    These  witnesses 
were  assailed  most  vigorously  on  the  very 
point  as  to  whether  their  testimony  was  tni& 
The  case  was  a  very  close  one  on  its  facts. 
In  this  attitude  of  tiie  case,  it  seems  to  ns 
it  was  a  peculiarly  appropriate  case  In  which 
to  give  this  charge,  approved  in  this  state 
time  out  of  mind. 
For  this  reason,  the  Judgmrat  is  reversed. 

SUITH,  J.  (dissenting).  I  am  unable  to 
concur  with  my  Brethren  In  the  reversal  of 
this  cause.  This  Instruction  seeks  to  invoke 
what  this  court  In  Bell  v.  State,  90  Miss. 
104.  43  South.  84,  styled  the  "dangerous." 
and  in  McDonald  v.  State,  2S  South.  750, 
the  "exploded,"  doctrine  of  "Falsus  in  uno, 
falsus  In  omnibus,"  and  omits  the  element 
of  the  witness'  knowledge  of  the  falsity  of 
the  testimony  given  hy  him.  In  Railroad 
Oompany  v.  McCoy.  85  Miss.  391,  37  South. 
709,  this  court  said:  "We  again  annouuce 
that,  where  Jurors  are  instructed  as  to  their 
right  to  reject  the  testimony  of  witnesses 
on  the  ground  that  they  have  sworn  falsely 
to  any  part  of  their  testimony,  the  instruc- 
tion should  always  contain  the  limitation 
that  such  false  swearing  was  'willfully, 
knowingly,  and  corruptly'  done."  This  max- 
im, which  Is  in  no  sense  a  rule  of  law,  is 
such  a  dangerous  one,  and  the  reason  It  Is 
based  on  Is  so  questionable,  so  much  so  that 
It  has  been  discarded  by  eminent  authority, 
including  Mr.  WIgmore,  that  where  It  Is  in- 
voked the  Jury  ought  not  to  be  left  in  any 
doubt  that  the  falsity  of  the  evldmce  miut 
be  known  to  the  witness.  ■ 
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Bat,  aside  tnm  this,  tbe  refusal  of  tke 
instractlon  was  not  error,  certainly  not  re- 
ver^ble  error,  as  will  appear  from  the  ex* 
anflnatlon  of  tbe  following  autborltlea:  Com- 
mcmwealtfa  t.  Clone,  162  Mass.  206,  .38  N.  E. 
435;  State  v.  Mnsgrove,  43  W.  Va.  672.  28 
&  B.  813;  State  t.  Banks,  40  La.  Ann.  736, 
5  Sontb.  18:  State  v.  HIckan,  95  Mo.  822, 
8  S.  W.  252,  6  Am.  St.  Rep.  54;  Paddock  v. 
Somes,  61  Mo.  App.  820.  In  Wlgmore  on 
Erldence.  vol.  2,  f  1008,  that  great  writer 
says:  **The  maxim,  *He  who  speaks  falsely 
on  one  point  will  speak  falsely  upon  all,*  Is 
In  strictness  concerned,  not  with  the  admis- 
sibility, but  with  the  weight,  of  evidence. 
The  Jury  are  told  by  It  what  force  to  give 
to  a  falsity  after  tbe  evidence  has  shown 
Its  existence.  •  •  *  It  may  be  said,  once 
for  all,  that  the  maxim  Is  in  Itself  worthless, 
first,  in  point  of  validity,  because  In  one 
form  It  merely  contains  In  loose  fashion  a 
kernel  of  truth  which  no  one  needs  to  be 
told,  and  in  the  others  it  is  absolutely  false 
as  a  maxim  of  life;  and,  secondly,  in  point 
of  utility,  because  it  merely  tells  tbe  Jury 
what  they  may  do  in  any  event,  not  what 
they  mast  do,  or  must  not  do,  and  therefore 
It  iB  a  superfluous  form  of  words.  It  is  also 
In  practice  pernicious,  first,  because  there 
Is  frequently  a  misunderstanding  of  Its  prop- 
er force;  and,  secondly,  because  it  has  be- 
come In  the  hands  of  many  counsel  a  mere 
instromuit  for  obtaining  new  trials  upon 
poldtB  wholly  unimportant  In  themBelves." 


CALDWELL  et  al.  v.  GEORGE.  (No.  14,196.) 
(Supreme  Court  of  Mississippi.    Dec.  6,  1909.) 

1.  Municipal  Oobpobationb  (If  GSO,  681*)  — 

StBEBTS— OBSTBUCTION— AUTHOEITT  OF  CiTT 

TO  Pebicit. 

Since  streets  and  sidewalks  are  for  use  by 
the  public  throughout  their  full  length  and 
width,  in  absence  of  legislative  authority,  a  city 
board  of  aldermen  could  not  permit  a  permanent 
obstraotion  of  a  sidewalk,  and  their  permission 
would  be  void,  and  afford  no  protection  in  a 
suit  to  enjoin  the  obstruction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  IS  1459,  1461;  Dec. 
Dig.  «  680,  681.*] 

2.  municipai,  cobposjitioks  (|  871*)— use  op 
Stbeetb  —  Obbtbtjctiohs  —  Rehedirs  of 
Abuttinq  Ownebb— I hju motion. 

Property  owners  adjacent  to  an  obstruction 
to  a  sidewalk,  who  suffer  special  and  peculiar 
damage  therefrom  different  from  that  Buffered  by 
the  (eneral  public,  may  enjoin  its  maintenance. 

rBA.  Note.—For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1448;  Dec.  Dig.  | 
671.«J 

AM>eaI  from  Chancery  Court,  Lauderdale 
County;  Sam  Whitman,  Jr.,  Chancellor. 

BUI  for  Injunction  by  James  H.  Caldwell 
and  others  against  A.  H.  George.  From  a 
decree  dismissing  the  bill,  complainants  ap- 
peaL  Eerersed.  and  Injunctton  reinstated 
and  perpetoated. - 

See.  also^  46  South.  160. 


A.  H.  George,  needing  warehouse  room  for 
the  proper  handliog  of  his  busluess,  and 
finding  that  part  of  the  land  which  was  best 
adapted  for  his  uses  was  laid  off  by  the  city 
as  a  street,  applied  to  tbe  municipal  board 
for  permission  to  obstruct  tbe  same  by  ex- 
tending his  warehouse  over  that  part  of  tbe 
street  laid  off  as  a  sidewalk  (though  no  walk 
had  really  been  laid).  The  municipal  authori- 
ties passed  an  order  granting  him  permission 
to  obstruct  the  sidewalk  in  accordance  with 
bis  petition,  by  extending  bis  warehouse 
over  It  Thereafter  appellants,  adjacent  prop- 
wty  owners,  filed  a  bill  to  enjoin  George 
from  tbe  obstruction  of  the  street,  on  the 
ground  that  the  charter  of  the  municipality 
did  not  give  the  board  authority  to  pass  an 
ordinance  granting  any  one  permission  to 
obstruct  Us  streets.  At  the  hearing  the  cban- 
cellor  entered  a  decree  dismissing  the  bill, 
and  this  appeal  is  prosecuted. 

Ethrldge  &  Ethrldge,  for  appellants.  Wlth- 
erspoon  &  Wltherspoon,  tot  appellee. 

SMITH,  J.  Tbe  streets  of  a  municipality, 
including  the  sidewalks,  "ffom  side  to  side 
and  from  end  to  end,"  are  for  the  use  of 
the  public,  and,  in  tbe  absence  of  legislative 
authority,  a  board  of  aldermen,  or  city  coun- 
cil, have  no  power  to  permit  a  permanent 
obstruction  thereof.  Tbe  permission,  there- 
fore, given  appellee  by  tbe  board  of  alder- 
men to  ratend  his  warehouse  over  the  side- 
walk In  question,  was  void,  and  afforded 
blm  no  protection.  It  being  shown  that  ap- 
pellants suffer  thereby  damage  peculiar  to 
themselves,  different  from  that  sustained  by 
the  general  public,  tbe  Injunction  ought  to 
have  been  granted  as  prayed  for. 

The  decree  of  the  court  below  Is  reversed, 
and  decree  here  reinstating  the  Injunction 
and  making  same  perpetual ;  costs  here  and 
In  court  below  to  be  paid  1?  appellee. 


TAZOO  &  M.  V.  R.  CO.  v.  FITZGERALD. 

(No.  13,855.) 
(Supreme  Court  of  MIssissippL   Dec  6,  1909.) 

1.  Cabbibbs  (S  319*)— Acts  op  OoNouofOB— 
Punitive  DAUAasa— Gbqunds. 

Plaintiff  and  another,  starting  on  a  jour- 
ney, were  induced  to  buy  "famllv  mileage." 
which  had  just  been  adopted  by  defendant  car- 
rier, bad  their  ba^ge  checked,  and  boarded 
tbe '  train.  The  first  two  conductors  accepted 
the  mileage ;  the  second  one  tearing  off  suffi- 
cient to  carry  them  to  their  destination.  After 
they  bad  retired  for  the  night,  a  third  conductor, 
about  3  o'clock  in  the  morning,  awakened  plain- 
tiff, telling  her  that  the  mileage  was  not  good 
beyond  a  certain  point  en  route,  and  that  she 
would  have  to  pay  fare  from  that  point  to 
deBtination.  He  was  rude  and  insnltmg,  and 
demanded  money,  stating  that  she  need  not 
try  to  bluff  blm,  as  she  had  done  the  other  con- 
ductor, that  he  knew  his  business,  and  that 
unless  she  paid  he  would  put  her  off.  The  con- 
ductor finally  etmSented  to  receive  payment  in 
the  morning,  when  tbe  matter  was  adjusted  at 


•Tor  other  eases  see  saaw  topic  tM  iseUen  NUHBSB  la  Dec.  *  Am.  Digs.  1M7  to  date.  *  Bsperter  ladexw 
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tbeir  destlnfttion.  SOi,  tiiat  plaintiiE  wu  en- 
titled to  pnnitlTO  damages. 

[Ed.  Note.— For  other  euei,  Me  Carrien, 
Cent  Dir.  H  1341-184S;  Dec.  DIf  .  |  S19*] 
2,  Cabbibbs  (S  319*)— Misconduct  or  Con- 

D.UCTOB— EXCESSIVE  DaUAGES. 

A  recovery  of  $2,500  was  excessive,  and 
■lioald  be  reduced  to  91,500. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i|  1144.  1145;  Dec.  Dig.  |  318.*] 

Mayes,  J.,  dissenting. 

Appeal  from  Circuit  Court,  lasaqnaia 
County;  John  N.  Bush,  Judge. 

Action  by  Mrs.  Fannie  Fitzgerald  against 
the  Yazoo  &  Mississippi  Valley  Kallroad 
Company.  Judgment  for  plaintlflt  and,  de- 
fendant aHieala.  Reversed  and  remanded, 
unlesB  remittitur  be  made. 

This  Is  an  action  for  actual  and  punltlTe 
damages,  dae  to  the  alleged  conduct  of  the 
conductor  on  appellant's  passenger  train. 
There  was  a  verdict  for  plaintiff  for  92,500, 
from  which  an  appeal  is  talcen.  The  appel- 
lee, In  company  with  her  sister,  Miss  Brown, 
being  desirous  of  going  from  Rosedale,  Mtss., 
to  New  Orleans.  La.,  went  to  the  station  to 
secure  transtwrtatlon,  when  the  ticket  agent 
asked  them  why  they  did  not  get  "family 
mileage,"  which  had  Just  been  adopted  by 
the  company,  and  which  would  be  good  for 
both  of  them.  Acting  upon  his  suggestion, 
they  purchased  a  l.OOO-mlle  book  for  $25,  had 
their  baggage  checked,  and  boarded  the 
train.  The  conductor  examined  the  mileage, 
accepted  it,  and  allowed  them  to  proceed  on 
their  Journey.  The  second  conductor  on  tbe 
line  also  accepted  It,  and  tore, out  sufiU-ient 
mileage  to  carry  them  to  New  Orleans.  Aft- 
er they  had  procured  sleeping  car  tickets  and 
retired  for  the  night,  another  conductor  came 
aboard,  and  about  3  o'clock  in  the  morning 
awakened  Mrs.  Fitzgerald,  telling  her  that 
the  mileage  was  not  good  beyond  the  MlssU- 
sippl  state  line,  and  she  would  have  to  pay 
fare  from  that  point  to  New  Orleans.  She 
testifies  that  he  was  rude  and  insulting  in  his 
manner,  and  did  not  explain  the  situation 
fully  to  her,  but  simply  demanded  money; 
that,  when  she  protested,  he  stated  that  "she 
needn't  try  and  bluff  him,  like  she  had  done 
the  other  conductor;  that  he  was  an  old  man 
on  the  line  and  knew  his  business,  and  that 
unless  she  paid  he  would  put  her  off";  that 
she  was  very  much  incensed  and  excited 
over  being  thus  disturbed,  and  refused  to 
pay  the  fore  demanded,  whereupon  Miss 
Itrown,  her  sister,  offered  to  pay  In  the  morn- 
ing before  they  disembarked  at  New  Or- 
leans, to  which  proposition  the  conductor 
acceded.  The  next  morning  the  conductor 
took  the  two  of  them  In  a  carriage  to  the 
passenger  agent  In  New  Orleans,  where  the 
matter  was  explained  to  them,  and  their 
mileage  exchanged  upon  the  payment  of  $5 
acktittonal.  The  conductor  testifies  that  he 
was  not  Insulting,  or  rude,- or  threatening. 


bat  simply  did  his  duty  as  conductor,  and 
awakened  Mrs.  Fitzgerald  quietly,  and  told 
her  that  the  mileage  was  not  good  t>eyond 
the  state  line,  and  that  the  fare  was  92.50 
into  New  Orleans.  Upon  this  state  of  facts, 
die  question  was  submitted  to  a  Jury,  upon 
lutructlons  of  the  court  permitting  them  to 
find  either  actual  or  punitlre  damages,  or 
both.  • 

Mayes  &  Longstreet,  for  appellant  H.  P. 
Farish  and  Flowers,  Fletcher  A  Whitfield. 

for  appellee. 

SMITH,  J.  On  the  erldence  for  the  plain- 
tiff, which  was  accepted  by  the  jury,  she  was 
entitled  to  recover  pnnltlve  damages.  Rail- 
road Co.  V.  Raid,  46  South.  148.  17  U  JL  A. 

(N.  S.)  344. 

We  think,  however,  that  the  verdict  was 
excessive,  but,  If  she  will  remit  down  to  $1,- 
500,  the  judgment  will  be  affirmed;  other- 
wise. It  will  be  reversed,  and  the  cause  re- 
manded. 

MATES,  J.  (dissenting).  When  the  facts 
of  this  case  are  thoroughly  examined  it  Is 
my  judgment  that  It  does  not  present  auy 
case  for  the  allowance  of  ptmitlve  damages, 
I  think  the  cose  should  be  reversed  and  re- 
manded. 


AUSTIN  T.  VICKSBURG  TRACTION  CO 
<No.  14,191.) 

(Supreme  Court  of  Mississippi.   Dec  18,  1909.) 

1.  STBEBr  Railroaos  f|  85*)— UU  OF  Btbeets 

— BlOHT  OF  TbAVELEBS. 

Travelers  on  a  street  and  a  street  raUwsy 
company  must  each  use  the  street  with  reason- 
able regard  for  the  safety  and  convenience  of 
the  Other. 

,  [Ed.  Note.— For  other  cases,  see  Street  Rail- 
toads,  Cent  Dig.  IS  193.  193;  Dec.  Dig.  |  85.*J 

2.  Stbeet  Railboadb  ({  81*)— OPXKATioit  or 
Cabs— DuTT  or  Motobuan. 

A  motonnan  must  keep  a  reasonably  care- 
ful lookont  for  persons  lawfully  using  the  street, 
and  use  reasonable  precautions  to  prevent  ac- 
cidents to  them,  and  the  degree  of  care  re- 
quired varies  according  to  the  time,  idace.  and 
circumstances. 

[Ed.  Note.— Fot  other  cases,  see  Street  Ball- 
roads,  Cent.  Dig.  U  172-177;  Dec.  Dig.  |  81.*] 

3.  Stebbt  Railboaos  (H  117*>— Ofebatiok  or 
Cabs— DuTT  of  Motobuan. 

Whether  a  motonnan  saw.  or  In  the  exer- 
cise of  reascmable  care  onght  to  have  seen,  the 
danger  in  which  a  traveler  on  a  street  was 
placed  by  reason  of  his  horse  becominB  frighten- 
ed by  the  car,  and  whether  the  motorman  exer- 
cised reasonable  care  to  prevent  the  injury  to 
the  traveler  in  consequence  oC  the  horse  be* 
coming  frightened,  held,  under  the  evidence,  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  117.*] 

Appeal  from  Circuit  Court  Warren  Coun- 
ty; Jno.  N.  Bush,  Judge. 
Action  by  J.  S.  Austin  against  the  yicka- 


•For  etbv  easss  see  sama  tople  aod  SMtlon  NUUBBR  In  Dse.  ft  Am.  Digs.  IM7  to  dat*.  «  Bvortsr  iBdaaai 
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hmt  TractlMi  Oompany.  From  a  Jud^nent 
tor  defudant,  plaintiff  appeals.  Bevened 
and  remanded. 

UcLaurln,  Armlstead  ft  Brlen,  for  appel- 
lant.  Smith,  Hirab  &  Landau,  for  appellee. 

SMITH,  J.  Bult  was  instituted  In  tlie 
court  b^w  by  appellant  to  recover  from  ap- 
pellee, a  street  car  company,  damages  for  an 
Injury  allied  to  have  been  sustained  by  him 
by  reason  of  the  negligent  operation  of  ap- 
pellee's road.  In  December,  1908,  appellant 
was  going  to  Vlcksbui^  from  his  home,  about 
16  miles  In  the  country.  As  be  arrived  at  the 
foot  of  a  hill,  caUed  "Hall  Hill,"  in  the  sub- 
urbs of  Vicksburg,  be  reached  a  point  on  the 
public  road  of  the  county  on  which  the  ap- 
pellee was  operating  a  street  car  line  and  bad 
a  street  car  track.  At  the  foot  of  this  hill 
there  la  a  wire  fence  on  each  side,  inclosing 
the  street  car  track  and  public  road.  The  car 
traCk  runs  east  and  west  im  the  south  side  of 
the  Toad  down  thla  bill,  through  a  deep  cut, 
and  within  the  two  wire  fences  mentioned. 
The  public  road  runs  along  parallel  with  the 
track  up  this  hill.  This  road  Is  about  18  feet 
wide,  the  distance  from  the  foot  of  the  hill 
to  the  top  of  the  hill  is  about  100  yards, 
and  there  is  nothing  to  obstruct  the  Tielon 
from  the  foot  to  the  top  of  the  bill.  When 
the  appellant,  who  was  driving  a  horse 
bitched  to  a  single  buggy,  reached  the  foot 
of  this  hill,  and  started  up  the  hill  in  the 
public  road,  he  saw  a  street  car  of  appel- 
lee appear  on  the  top  of  the  bill,'  coming 
toward  him.  The  horse  showed  fright  at 
the  approaching  car,  and,  being  hemmed  in 
by  the  two  embankments  and  two  wire  fences 
on  ^ther  side  of  the  road,  there  was  no  way 
by  which  appellant  could  drive  his  horse  away 
from  the  position  he  occupied  near  tbe  street 
car  track.  When  the  horse  showed  fright  at 
tbe  aproachlug  car,  appellant  stood  up  In  his 
buggy,  and  waved  to  tbe  motorman,  and  said 
to  him:  "ITor  heaven's  sake,  stop  your  carl** 
Wbetber  or  not  this  request  was  heard  by 
the  motorman  is  not  disclosed  by  the  evi- 
dence. The  car  continued  to  advance  toward 
appellant,  and  as  It  continued  to  approach  tbe 
home  turned,  first  to  the  right  against  the 
embankment,  ba<^ed  a  short  distance,  and 
then  turned  suddenly  to  tbe  left,  which 
brought  his  feet  across  the  track ;  but  he  es- 
caped therefrom  without  being  stmck  by  the 
car.  This  action  of  the  horse  overturned  tbe 
bn^^  and  threw  the  appellant  out  against 
tbe  car.  By  striking  tbe  car  he  was  knocked 
back  underneath  tbe  buggy,  and  sustained  the 
Injury  complained  of.  At  tbe  close  of  ap- 
ptilant*8  testimony  the  court  excluded  tbe 
evidence,  and  peremptorily  charged  tbe  Jury 
to  find  for  appellee.  From  a  verdict  accord- 
ingly, this  Judgment  Is  taken. 

Assuming  that  a  street  railway  company  Is 
lawfully  In  the  occupation  of  a  street,  its 
and  the  public's  right  to  the  use  thereof  are 
equal,  ezc^t  In  bo  far  as  tbls  equality  Is 


modified  by  reason  of  the  Act  that  tbe  street 
c»ir  company  la  confined  In  its  operations  to 
a  irins^e  tra<^.  Eadi  must  use  tbe  atreet 
with  reasonable  regard  for  tbe  safety  and 
convenience  of  tbe  other.  It  was  the  doty  of 
the  motormaUt  while  mnnlug  bis  car,  to  keep 
a  reasonably  carefnl  lockout  fbr,  and  use 
reasonable  precaatlons  to  prevent  acddent 
to.  persons  lawfully  using  tbe  street;  the 
degree  of  care  required  of  blm  In  this  regard, 
varying  according  to  the  time,  place,  and 
circumstances.  Whether  tbe  motorman  has 
complied  "with  tbls  duty  presents,  as  a  gener- 
al rule,  a  qoestton  of  fkct  for  the  jury.  In  ' 
tbe  case  at  bar  it  was  tor  the  jury  to  say 
whether  tbe  motorman,  under  all  tbe  circum- 
stances, saw,  or  in  tbe  exercise  of  reasonable 
care  ought  to  have  seen,  tbe  danger  In  which 
appellant  waa  placed  by  reason  of  tbe  fright 
of  his  taorse,  and  whether  he  (the  motorman) 
then  exercised  such  care  as  a  reasonable  and 
prudent  man  would  have  exercised  under  the 
circumstances  to  prevent  the  occurrence  of 
tbe  injury.  Tbe  granting  of  the  peremptory 
Instruction,  therefore,  was  error.  Ellis  v. 
Lynn  B.  R.  Co.,  160  Mass.  841,  3S  N.  B.  1127; 
Muncle  St.  Ry.  Co.,  v.  Maynard,  5  Ind.  App. 
372,  82  N.  D.  343;  Tbompson  on  Negligence, 
vol.  2,  I  1374,  et  seq.,  end  authorities  there 
cited ;  alao  section  1420,  and  authorities  there 
cited. 

Beversed  and  remanded. 


HATBGB  V.  STATE.    (No.  14,004.) 
(Supreme  Court  of  MlsslssippL  Dec.  18,  1909.) 

Appeal  from  Circuit  Court,  Hinds  County; 

W.  H.  [Potter,  Judge. 

Dan  Meybee  was  convicted  of  murder,  and  ap- 
peals. Affirmed. 

Greaves,  Eaaterling  &  MaDahip,  (or  appellant 
Geo.  Butler,  Aaat  Atty.  Gaa^  for  the  SUte. 

FEB  CUBIAM.  Affirmed. 


TOMPKINS  V.  POND.   (No.  14,210.) 
(Supreme  Court  of  MisalBsIppl.   Dec.  13,  1909.) 

Appeal  from  Chancery  Court,  Sunflower 
County;   M.  E  Denton,  Chancellor. 

Action  between  Mollie  Tompkiot  and  A.  H. 
Pond.  From  the  judgment,  Tom^lns  appeals. 
Affirmed. 

J.  T.  Manion,  for  appellant  J.  H.  Baker, 
for  appellee. 

FEB  OUBIAM.  Affirmed. 


POSTAL   TELEGRAPH    CABLE    CO.  T. 
ROBB  et  al.  (No.  14,212.) 

(Sapreme  Court  of  Mississippi.   Dec.  13,  1000.) 

Appeal  from  Circuit  Court,  Hinda  County; 
W.  H.  Potter,  Judge. 

Action  by  William  Bobh  and  T.  A.  Cbleheater 
against  the  Postal  Telegraph  Cable  Oompany. 
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Judgment  for  idalntUb,  and  defendant  skw^ 

Affirmed. 


W.  R.  Harper,  for  appellanL 
gomeX7,  for  appellees. 

PEIB  OURIA&L  Affirmed. 


W.  A.  ICont- 


HBNDRICKS    r.    GRAND    LODGE  OF 

KNIGHTS  OF  PYTHIAS.    (No.  4.205.) 
(Supreme  Court  oE  Mississippi.   Dec.  13,  1900.) 

Appeal  from  Circuit  Court,  Madison  County; 
W.  H.  Potter,  Judge. 

Action  between  Snsle  Hendricks  and  the 
Grand  Lodge  of  Enlgbts  of  Pythias,  of  North 
America,  South  America,  Europe^  Aaia,  and 
Africa.  From  the  judgment,  Hendncks  appeals. 

E.  B.  Harrell,  for  appellant  W.  J.  Latham, 
for  appellee. 

PER  CURIAM.  Affirmed. 


MOBILE  A  O.  R.  CO.  t.  WILLIAMS.  (No. 
14,108.) 

(Supreme  Court  of  Mississippi.    Dec.  6,  1909.) 

Appeal  from  Circuit  Court,  Lauderdale  Coun- 
ty; J.  L.  Buckley,  Judge. 

Action  between  J.  V.  Williams  and  the  Mo- 
bile &  Ohio  Railroad  Company.  From  the 
judgment,  the  railroad  company  appeals.  Af- 
firmed. 

Baskin  ft  Wilbourn,  for  appellant  Neville 
&  Stone,  for  appellee. 


PER  CURIAM.  Affirmed. 


PURVIS  et  al.  t.  SAM  BROWN  ft  C!0. 
(No.  14,216.) 
(Supreme  Court  of  MIssissippL  Dec.  6,  1909.) 

Appeal  from  Circuit  Court  Warren  County; 
John  N.  Bush,  Judge. 

Actifnt  between  Mrs.  8.  Purvis  and  Sam 
Brown  ft  Co.  From  the  judgment  Sam  Brown 
ft  Co.  appeal.  Affirmed. 

Catchinn  ft  Catehlnga,  for  appellants.  Smith, 
Hlrsh  ft  uwdan,  for  appellee, 

PER  CURIAM.  Affirmed. 


COSGROVE  v.  STATE.    (No.  14,080.) 

(Supreme  Court  of  Mississippi.    Dec.  6,  1009.) 

'  Appeal  from  Circuit  Court  Adams  County ; 
M.  H.  Wilkinson,  Judge. 

James  Cosgrove  was  convicted  of  embezzle- 
ment, and  appeals.  Affirmed. 

B.  E.  Brown,  for  appellant  Geo.  Butler, 
Amt.  Atty.  Gen.,  for  the  States 

PER  CURIAM.  Affirmed. 


CHICAGO-MISSISSIPPI   LAND   ft  LUM- 
BER CO.  V.  YAZOO  ft  M.  T.  R.  CO. 
(No.  13,027.) 
(Supreme  Coort  of  Miastaat^   Dee.  6i  1900.) 

Aiqaeal  from  Circuit  Court  WaiAingtoa  Coun- 
ty; Sydney  Smith,  Jndge. 


Action  by  the  Chicago-Mississippi  Land  ft 
Lumber  Company  against  the  Xasoo  ft  Missis- 
sippi Talln  Railroad,  Company.  From  the  judg- 
ment the  Lambei  Gompa^^  appaala.  Affirmed. 

Campbell  ft  Cashln,  for  iLppeUant  Uayea  ft 
Long8treet>  for  appellee. 

PER  CURIAM.  Affirmed. 


ATLANTIC  COAST  LINE  R.  00.  T. 
PARTRIDGE. 
(Supreme  Court  of  Florida,  Dlvidon  A.  Oct 
26, 1900^  Headnotea  Filed  Nov.  20, 1900.) 

1.  TBIAL  (I  82*)— RXOKFTIOK  OF  EVIDENCE— 

Genbbal  Objectiohb. 

General  objections  to  evidence  proposed, 
without  stating  the  precise  grounds  of  objec- 
tion, are  vague  and  nugatory,  and  are  properly 
overniled,  unless  it  plainly  appeara  that  the 
proffered  evidence  is  prejudicial,  improper,  and 
inadmissible  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  TriaU  Oent 
Dig.  H  194-196;  Dec.  Dig.  |  82.*] 

2.  Tbiai.  a  SO*)— Appeai.  aud  Eibob  ft  970*) 
—  Obdeb  or  E>nDBiTCB  —  Dxbobrioii  or 

CtouBT— Review. 

The  trial  court  Is  aothorlxed  to  regulate 
the  order  of  the  introduction  of  evidence,  and 
its  discretion  in  such  a  matter,  either  in  receiv. 
ing  or  rejecting  It  will  not  be  interfered  with 
by  an  appellate  court,  unleaa  an  abnse  of  such 
discretion  Is  clearly  made  to  appear. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  |{  138-14S;  Dec.  Dig.  {09:*  Appeal  and 
Error,  (3ent  Dig.  1  8851 ;  Dee.  Dig.  1  070.*] 

8.  Evidence  (|  117*)— Evidence  Not  CX>u- 

FLETE  Within  Itself. 

The  mere  fact  that  proffered  evideoce  is  not 
full  and  complete  within  itself,  but  formed  only 
one  link'  in  the  ctiain,  so  tliat  it  would  ttave  lo 
be  supplemented  by  other  evidence  lo  order  to 
avail  the  [tarty  offering  it  tn&f  not  render  soch 
evidence  incompetent  or  iaadmissible. 

[Ed,  Note.— For  other  cases,  see  Erldence, 
Gent  Dig.  {  136;  Dec  Dig.  S  H?.*] 

4.  Appeal  and  Ebbob  (|  1019*)— Review- 
Questions  or  Fact—Revebbe'b  Firdino. 

The  finding  of  a  referee  upon  conflicting  ev- 
idence is  entirled  to  the  same  weight  as  the  ver- 
dict of  a  jury,  and  it  will  not  be  disturbed  by  an 
appellate  court  unless  the  preponderance  of 
evidence  is  such  as  to  justify  tlte  inference  that 
such  finding  was  based  upra  influences  other 
than  a  due  consideration  (n  the  evidence. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Erron^Cent  Dig.  ||  4006-4010;  Dec  Dig.  f 

5.  Bailuent  a  85*)— Rimx  OP  Bum  to 

Sue. 

A  bailee  has  such  special  property  In  thf 
goods  intrusted  to  him  that  be  may  maintain  an 
action  for  damage  thereto,  so  a  factor,  a  broker, 
a  warehouseman,  a  carrier*  or  any  person  em- 
ployed to  perform  a  service  in  respect  to  the 
goods  of  another,  with  which  he  Is  intrusted  for 
that  purpose,  may  maintain  an  action  for  the 
recovery  of  them,  or  for  any  damage  done  them 
while  in  his  charge. 

[Ed.  Nota.— For  other  «asea,  see  Bailment 
Cent  Dig.  Si  134-140;  Dec.  Dig.  |  35.*] 

6.  Cabxikbs  (8  76*)— Cabbiaob  or  Fbbioht^ 
Dauaoe— Pebsons  Who  Mat  Sns. 

One  who  In  the  owner  of  a  number  of  crates 
of  pears  and  has  been  intrusted  as  a  comminiou- 
man  with  a  number  vi  otiier  crates  of  pears  for 
the  purpose  of  shipping  and  aelling  them,  so^ 
crates  together  constituting  a  car  of  fmit.  may 
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maintain  so  action  asaliut  a  railroad  carrier 
for  any  damages  occasioned  hj  its  negligeoce  in 
traoaportlns  and  deliTeriny  such  car  of  frnit 

[Ed.  Note.— For  other  case^  see  CarrlerB, 
Cent  Dig.  H  206-271;  Dea  Die.  1  76.*] 

{Syllabna  by  th«  Court.) 

Error  to  Circuit  Court,  Jefferaim  Connty; 
T.  T.  Tumbull,  Judge. 

Action  by  Benjamin  W.  Partridge  against 
the  Atlantic  Coast  Line  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Doggett  ft  Smith  and  D.  A.  Finlayxm,  for 
Idalntlff  In  error.  .T.  M.  Paleston,  for  defend- 
ant In  error. 

SHAOKLBFOBD,  J.  Tbla  is  an  action  of 
treqMBB  on  the  case,  Instltnted  by  the  de- 
fendant In  error  against  tin  plaintiff  in  er^ 
roT,  in  the  elrcnlt  court  for  JeffersMi  county, 
whereby  It  was  aongbt  to  recover  damages 
from  the  defaidant  b61ow  for  Its  alleged  neg- 
ligence in  transporting  and  dellvwliv  a  car 
of  pears  delivered  by  the  plaintiff  to  the 
defendant  at  Mtmtlcello,  Fla.,  a  station  on 
Its  line  of  road,  ftv  ablpment  to  Pittsburg, 
Pa.  A  demurr«  was  interposed  to  the 
original  declaration,  whereupm  the  plaintiff 
filed  an  amended  declaration,  whicA  was  like- 
wise demurred  to,  and  such  demurrer  orer- 
raled.  The  d^endant  then  filed  two  pleas, 
one  of  not  gnllty.  and  the  other  "that  the 
alleged  damage  and  delay,  If  any,  did  not 
occur  npon  the  line  of  this  defendant,  but 
upon  its  connecting  carrier."  Issue  was  Join- 
ed npon  tlKse  pleas,  and  the  cause  waa  re- 
ferred to  Theodore  Tnmbull,  Esq.,  a  prac- 
ticing attorney  of  the  cour^  for  trial,  by 
whom  a  judgment  was  rendwed  in  favor  of 
the  plaintiff  for  the  sum  tit  $^8.04,  damages, 
and  H2.42,  costs;  the  plaintiff  having  pre- 
viously entered  a  remittitur  for  the  sum  of 
$2.10:  The  defendant  se^  to  have  this 
jDdgm«kt  reviewed  here  by  writ  of  error  and 
has  assigned  six  errors ;  the  first  and  sixth 
assignments,  tiowevw,  being  expressly  aban- 
doned. The  second  assignment  la  the  first 
Mie  which  is  argued  before  us,  and  is  as 
follows: 

"The  court  erred  in  admitting  in  evidence 
the  account  saleSj  marked  'Eixhlbit  A,'  over 
the  objections  of  the  defendant  in  the  court 
below." 

We  find  that  this  assignment  Is  based  up- 
on the  admission  in  evidence  by  the  referee 
of  an  account  of  sales  covering  the  shipment 
of  the  pears,  which  the  plaintiff  had  testified 
,to  having  received  from  the  consignee  over 
the  following  objections  interposed  thereto  by 
the  defendant: 

"First,  it  is  irrelevant  and  improper ;  sec- 
ond, It  calls  for  the  <^lnion  of  tbe  witness ; 
third,  it  calls  for  hearsay  evidoice  of  the  wit- 
n^;  fourth,  it  la  an  Improper  method  of 
proving  damages." 

Ab  has  been  often  decided  by  this  court, 


genoral  objections  to  evidence  proposed,  with- 
out stating  the  precise  grounds  of  objection, 
are  vague  and  nugatory,  and  are  without 
weight  before  an  appellate  court,  unless  the 
evidence  objected  to  Is  palpably  prejudicial, 
improper,  and  inadmissible  for  any  purpose 
or  under  any  circumstances.  See  McElnnon 
V.  Johnson,  S7  Fla.  — ,  48  South.  910,  and 
authorities  there  cited.  It  is  further  settled 
law  here  that  the  trial  court  is  authorized  to 
Emulate  the  order  of  tbe  Introduction  of  evi- 
dence, and  Its  discretion  in  such  a  matter, 
either  in  receiving  or  rejecting  it,  will  be  In- 
terfered with  by  an  appellate  court  only  when 
an  abuse  of  each  discretion  is  clearly  shown. 
See  Steams  A  Culver  Lumber  Co.  v.  Adams, 
60  Fla.  894,  46  South.  156,  and  authorities 
there  cited.  The  mere  fact  that  such  evi- 
dence was  not  full  and  complete  within  itself, 
but  would  have  to  be  supplemented  by  other 
evidence' in  order  to  avail  tbe  plaintiff,  did 
not  rmder  ft  Incompetent  or  inadmissible. 
It  formed  one  link  in  the  chain.  See  the  dla- 
euBsIon  and  reasoning  in  Wilson  v.  Jemlgan, 
67  Fla.  — ,  ^  South.  44.  We  do  not  see 
wherein  tbe  introduction  of  this  documentary 
evidence  calls  for  tbe  opinion  or  "hearsay 
evldoice  of  the  wltnesfk"  Tills  asdgnment 
has  not  bem  sustained.  Bven  If  we  should  as- 
sume that  teclmical  error  was  committed  in 
Its  admlBskm*  whlcb,  however,  has  not  been 
made  to  appear  to  ns,  no  possible  harm  could 
have  resulted  to  the  defoidant  therefrom, 
since  thtte  was  no  Jury  to  be  mMeA,  and  the 
facts  disclosed  therein  were  fully  established 
by  other  competent  evidence;  We  further 
find  that  no  evidence  waa  adduced  cmtra- 
dlcting  or  at  variance  with  the  statements 
contained  in  such  docummtary  evidence^ 
Bee:  JaAsonvlIle,  M.  P.  Ry.  A  Nav.'  Co.  v. 
Warrtnen  3S  Fla.  197.  IB  South.  898;  Pat- 
rick V.  Klrkland.  03  Fla.  768,  48  South.  069, 
126  Am.  St  Rep.  1096,  12  Am.  A  Eng.  Ann. 
Cas.  640;  Sims  v.  States  04  Fla.  100,  44 
South.  737;  Southern  Home  Ins.  Go.  v.  Put- 
nal,  57  Fla.  — ,  49  South.  922. 

The  next  asslpunent  argued  before  ua  is 
the  fourth,  which  ta  as  follows: 

"The  conrt  lAionld  have  fbund  for  the  de- 
fendant Instead  of  the  plaintiff." 

This  requires  a  consideration  of  all  the 
evidence,  and  we  have  gtme  carefully  over  It, 
but  decline  to  set  It  out,  or  even  to  attempt 
to  make  a  synopsis  of  It,  for  tlw  reason  that 
we  see  no  useful  purpose  to  be  subserved 
thereto.  The  def«idant  cratends  that  it  Is 
not  liable  for  tbe  reason  that  the  evidence 
shows  that  the  primary  cause  of  the  damage 
to  the  fruit  was  tbe  improper  loading  of  tbe 
car  by  the  shipper ;  but  upoa  this  point  we 
find  that  the  evidence  Is  confilcting,  and  we 
are  of  tbe  opinion  that  there  Is  ample  evi- 
dence to  support  tbe  finding  of  the  referee. 
This  being  tnie,  we  must  follow  the  settled 
practice  of  this  court  and  refuse  to  disturb  it 
or  to  reverse  the  Judgment  for  that  reason. 


•For  otbw  ctMt  MS  aaoM  topic  ud  smUob  NUMBER  ia  Deo.  4  Am.  Dlfs.  1M7  to  dato.  *  lUportor  iDdtsw 
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See:  Seaboard  Air  Line  R.  Co.  t.  Scar- 
boromcb,  52  Fla.  425,  42  South.  706.,  and  au- 
tborltles  there  cited ;  WUson  t.  Jernlgan,  57 
Fla.  — ,  49  South.  44 ;  Soutbem  Home  Ins. 

Oo.  T.  Putnal,  67  Pla.   ,  49  Sonth,  922. 

It  has  been  frequently  held  by  this  court 
that  "the  flndiug  of  a  referee  upon  conflictlDg 
evidence  is  entitled  to  the  same  weight  as  a 
verdict  of  a  Jury,  and  It  wlU  not  be  set  aside 
by  this  court,  unless  the  preponderance  of  evi- 
dence Is  such  as  to  Justify  the  Inference  that 
the  finding  was  based  upon  Influences  other 
than  a  due  consideration  of  the  evidence." 
See  Camp  v.  Hall,  39  Fla.  635,  22  South. 
792,  and  authorities  therein  dted.  This  as- 
signment has  not  been  sustained. 

The  third  assignment  Is  the  next  one  pre- 
sented to  us:  "The  court  below  should  have 
required  a  remittitur  for  a  greater  amount 
than  was  made."  It  Is  contended  by  the  de- 
fendant In  support  thereof  that,  as  the  evi- 
dence discloses  that  the  plaintiff  was  the 
owner  of  only  a  irartlon  of  the  fmit  in  the 
car  and  was  handling  and  shipping  the  resi- 
due as  a  briber,  he  was  entitled  to  Judgmrat 
only  for  the  damage  to  that  portion  of  which 
he  was  the  owner;  whereas,  the  referee 
found  the  defendant  Jlable  for  fbe  damage  oc- 
casioned to  all  the  fruit  so  shipped  by  the 
plaintiff,  and  entered  Judgment  accordingly. 
Several  interesting  qaestlons  are  attonpted 
to  be  raised  by  the  defendant  in  support  of 
this  assignment,  which  we  are  precluded  from 
.considering  by  virtue  of  the  fact  that  they 
are  not  properly  before  us.  We  find  that  the 
amended  declaration  in  this  case  alleges  that 
the  defendant  received  from  the  plalntlfF  the 
property  in  question,  which  is  described, 
"of  the  property,  goods,  and  chattels  of  the 
plaintiff,  of  great  value,  to  wit,  of  the  value 
of  (952,  to  be  safely  carried  with  all  reason- 
able dispatch  from  Montlcello,  Fla.,  to  Pitts- 
burg, Pa.,  and  there  to  be  safely  delivered 
for  plaintiff,  for  sale  on  commission  and  for 
account  of  plaintiff,  to  Kammerer  Bros.,  for  a 
certain  reasonable  reward  to  the  said  de> 
fmdant  in  that  behalf,  and  the  said  defend- 
ant then  and  there  agreed,  undertook,  and 
promised,"  etc. 

The  defendant  demurred  to  this  declara- 
tion, which  demurrer  was  overruled  and  er- 
ror assigned  upon  such  ruling,  forming  the 
first  assignment,  which,  as  we  have  already 
said,  was  expressly  abandoned.  Even  so,  the 
question  of  ownership  was  not  attempted  to 
be  raised  therein.  As  we  have  also  seen,  only 
two  pleas  were  filed— not  guilty,  and  that 
the  damage  did  not  occur  upon  the  Une  of  de- 
fendant If  the  def«idant  conceived  the  dec> 
laratiou  to  be  defective  In  falling  to  sofilclent- 
ly  all^  the  ownership  of  the  property  in 
question,  it  should  have  raised  snch  question 
by  demurrer,  and,  In  the  event  of  the  same 
being  overruled,  predlrated  an  assignment 
thwwm  and  presented  and  argued  such  as- 
signment before  this  court.  If  It  conceived 
the  declaration  to  be  sufficient  In  that  respect, 
but  stUl  wished  to  raise  such  question  of 


ownership  and  the  plaintiff's  rlf^t  to  main- 
tain the  action,  it  should  have  filed  a  special 
plea  to  that  ^ect,  in  accordance  with  the 
provisions  of  rule  71  of  rules  of  circuit  court 
in  common-law  actions,  which  rules  were 
adopted  by  this  court  and  became  effective 
on  the  1st  day  of  June,  1873,  and  are  pre- 
fixed to  14  Fla.,  at  page  22.  See  the  reason- 
ing In  Atlantic  Coast  Line  R.  R.  Co.  v.  Cros- 
by, 63  Fla.  400,  text  433,  43  South.  818,  text 
S28.  Such  denial  of  ownership,  as  well  as  of 
the  alleged  negligence,  was  directly  put  in 
issue  by  the  defendant  In  the  case  of  Union 
Feed  Co.  v.  Pacific  Clli^r  Line,  SI  Wash. 
28,  71  Pac.  552.  With  the  issues  as  made 
by  the  pleadings  In  the  Instant  case,  as  well 
as  by  reason  of  the  evidence  adduced,  we  do 
not  feel  called  upon  to  deal  with  the  contro- 
verted question  as  to  the  req)ective  rights 
of  the  consignor  and  consignee  to  maintain 
the  action.  For  the  same  reasons  we  must 
decline  to  consider  another  interesting  bat 
I  vexed  question,  upon  which  there  is  Irrecon- 
I  cllable  conflict  In  the  authorities,  as  to  tbe 
I  points  of  difference  between  actions  ex.  can- 
I  tractu  and  ex  delicto.  Be  all  these  matters 
as  they  may,  the  great  weight  of  authority 
seems  to  be  to  the  effect  that  a  bailee  has 
such  special  proi>erty  In  the  goods  that  he 
may  maintain  an  action  for  damage  thereto, 
and  that  any  one  having  a  special  interest  in 
the  gooAi  may  maintain  the  action.  "Thus  a 
factor,  a  broker,  a  warehouseman,  a  carrier, 
or  any  person  employed  to  perform  a  service 
!  in  respect  to  the  goods  of  another  with  which 
he  Lb  intrusted  for  that  purpose,  may  main- 
tain an  action  for  the  recovery  of  them,  w 
for  any  damage  done  them  while  he  has 
charge."  8  Hutchinson's  Carriers  (3d  Ed.) 
S  1305.  Also,  see  6  Cyc.  610,  and  8  Ency. 
of  PI.  &  Pr.  834.  and  authorities  cited  in 
notes.  We  would  refer  especially  to:  Free- 
man V.  Birch.  1  N.  &  M.  420,  3  Q.  B.  492, 
note  "a,"  48  E  a  L.  835,  88  Ber.  Rep. 
388 ;  Great  Western  R.  B.  Ca  v.  McGomas, 
33  III.  185 ;  Moran  t.  Portland  Steam  Packet 
Co..  86  Me.  65;  Mnrray  t.  Warner,  66  N.  H. 
546.  20  Am.  Rep.  227 ;  White  t.  Bascom,  28 
Vt  269;  Southern  Ry.  Co.  v.  Jobn8<m,  Z  Oa. 
App.  86,  68  8.  E.  888.  Also,  see  the  ft^owlng 
<»8es  for  a  general  discussion  of  the  question, 
well-reasoned  opinions,  and  a  collectloa  of 
the  authorlU^:  Garter  v.  Southern  Ry.  Co, 
111  Ga.  38,  86  S.  B.  808,  SO  U  R.  A.  851 ; 
Blanchard  v.  Pag^  8  Gray  (Mass.)  281; 
Southern  Express  Go.  v.  Graft,  40  Hiss.  480, 
10  Am.  Rep.  4;  Cart«:  v.  Graves,  9  Yerg. 
(TennO  446;  Dunlop  v.  Lambwt,  6  Glark  A 
Fin.  OOOi  This  asslgnmoit  must  be  heU  to 
have  failed. 

The  fifth  assignmat,  based  upmi  tbe  orer- 
mling  of  the  motion  for  a  new  trial.  Is  not 
argned ;  the  defendant  cmtentlng  itoelf  with 
the  statemoit  In  Its  brl^  that  "we  consider 
the  fifth  pretty  well  covered  tai  the  discos' 
slon  of  the  third  and  fourth."  Those  two  ai- 
slgnmrats  having  failed,  this  assignment  pre- 
sents nothing  for  our  oonsidra'atlon.  See  Baas 
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V.  State  (decided  here  at  the  present  term)  50 
South.  531,  and  the  aatborltlea  there  dted. 

We  have  not  conMdered  the  bearing  upon 
this  case,  if  any,  of  the  Carmack  amendment 
of  section  20  of  the  act  of  Goncress  to- re- 
late commerce  (Act  Feb.  4,  1887,  c  104,  24 
Stat  386  [0.  S.  Comp.  St  1001,  p.  3168]), 
passed  June  29,  1006  (Act  June  28,  1006,  c 
3591,  I  7,  34  Stat  593  [U.  S.  Oomp.  St  Supp. 
1907,  p.  906]),  as  such  question  has  not  been 
raised  or  presented  to  us  for  consideration. 

rinding  no  reversible  error,  the  Judgment 
must  be  affirmed,  and  it  is  so  ordered. 

WHITFIELD,  a  J„  and  COCKRELL,  J., 
concar. 

TAYLOR.  HOOKER,  and  PAREHim  JJ.. 
Gwcur  In  the  opinion. 


BROWN  V.  BOWIE. 

(Supreme  Court  of  Florida,  Division  A.   Nov.  3, 
1900.) 

1.  Appeal  and  Ebbob  (S  1017*)--Retiew— 
Questions  or  Factt— Refebee's  Findinqb, 

The  fiodlngB  of  a  referee  upon  queBtioos  of 
fact,  where  the  witnesses  are  examined  before 
him,  are  entitled  to  the  same  weight  as  the  ver- 
dict of  a  Jury.  In  neither  the  one  case  nor  the 
other  would  an  appellate  court  be  warranted 
in  disturbing  such  nndiogs  or  verdict  or  in  re- 
versine  the  judgment  because  the  evidence  ad- 
duced IS  connicting. 

[Ed.  Note.— B\>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  8896-4065;  Dee.  Dig.  | 
1017.*] 

2.  Trial  (8  83*)— Rkoeftion  or  Bvidenob— 

OeKEBAL  OBJEOnONS. 

Where  the  only  nonnds  of  objection  inter- 
posed to  proffered  evidence  were  that  the  "same 
was  InmiBtertal,  irrelevant  and  not  pertinent  to 
any  issue  made  in  the  pleading,"  such  grounds 
of  objection  are  properly  overruled,  uDless  the 
evidence  so  objected  to  is  palpably  prejudicial, 
improper,  and  inadmissible  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  1 109;  Dee.  IMg.  {  88.*] 

8.  Appeai.  and  Ebbob  (M  204,  1078*)— Osno- 

TION8  TO  EVIDBNCB— NeOESSITT  Or  MaKINQ 

in  Court  Below— Objections  Not  Abqued. 
An  appellate  court  will  consider  only  aucH 
grounds  of  objection  to  the  admissibility  of  evi- 
dence as  were  made  in  tbe  court  below,  the 
plaintiff  in  error  being  confined  to  the  specific 
grounds  of  objection  made  by  him  in  the  trial 
court,  and  only  such  of  the  grounds  so  made 
below  as  are  argued  will  be  considered  by  an 
appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1258-1280,  4259;  De&  Dig. 
H  204,  1078.*] 

(Syllabus  by  the  Court) 

EkTor  to  Circuit  Court;  Duval  County; 
Wm.  B.  Young,  Judge.  ' 

Action  by  Albert  G.  Bowie  agalnat  Thom- 
as J.  Brown.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

J.  B.  Hartridge,  for  plaintlCT  in  error. 
Fletcher  ft  Dodge,  for  defendant  in  error. 


SHACKLEFORD,  J.  The  defendant  In  er- 
ror brought  an  action  of  assumpsit  against 
the  plaintiff  in  error,  which  was  referred 
for  trial  and  disposition  to  Hon.  W.  B. 
Young,  by  whom  a  Judgment  was  rendered 
in  favor  of  the  plaintiff  in  the  court  below 
for  the  sum  of  |i2,685.18.  damages,  and  $33.- 
80,  costs,  which  judgment  the  defendant 
seelcs  to  have  reviewed  here  by  writ  of  er- 
ror. No  point  is  made  on  the  pleadings.  It 
seems  sufficient  to  state  that  both  the  plain- 
tiff and  defendant  were  competitive  bidders 
for  the  erection  of  a  certain  warehouse, 
dock,  foundation,  and  structure,  and  bad 
entered  Into  an  agreement  with  each  other 
that  whichever  one  of  the  two  should  be 
awarded  the  contract  for  such  worfc,  he 
would  award  to  the  other  certain  specified 
portions  thereof  to  perform,  which  agree- 
ment was  reduced  to  writing,  and  is  admit- 
ted by  both  parties  In  their  briefs  to  be  as 
follows: 

"Agreement  entered  into  this  day  between 
A.  Q,  Bowie,  party  of  the  first  part,  and 
T.  J.  Brown,  party  of  the  second  part  ^it- 
nesseth: 

"That  A.  O.  Bowie  agrees  to  award  to  T. 
J  Brown  the  foundation  and  dock  at  the 
figures  submitted  to  him  by  T.  J.  Brown- 
should  the  contract  be  Awarded  to  aatd  A. 

G.  Bowie. 

"And  T.  J.  Brown  agrees  to  award  to  A. 
G.  Bowie  the  entire  contract  for  structure 
other  than  the  foundation  and  dock  at  the 
figures  referred  to  above  should  the  con- 
tract be  awarded  to  T.  J.  Brown. 

"T.  J.  Brown  agrees  to  furnish  and  drive 
according  to  specifications  502  plies  at  $4.00 
per  pile,  and  the  labor  on  the  docks  over 
piles  ittduOliv  laying  of  floor  at  |7.00  per 
1,000. 

"Agreement  as  specified  above  between 
A.  G.  Bowie  and  T.  J.  Brown  for  building 
merchants*  wore  dock  and  buildings. 

"A.  G.  Bowie. 

"T.  J.  Brown. 

"J.  B.  Easterby. 

"a  W.  Bingham.'* 
The  defendant  was  the  successful  bidder 
and  was  awarded  the-  contract  for  such 
work.  After  the  work  was  completed,  a  dis- 
pute arose  between  the  two  parties  to  such 
agreement  as  to  the  proper  basis  of  settle- 
ment Hence  this  litigation.  Tbe  declara- 
tion contains  five  counts,  the  first  of  which 
alleges  the  facts  npon  which  the  action  is 
based,  and  the  others  are  common  counts. 
The  defendant  filed  six  pleas,  which  we  do 
not  deem  it  necessary  to  specify,  upon  which 
issue  was  Joined  and  trial  bad.  Six  errors 
are  assigned,  the  third  of  which  is  express- 
ly abandoned.  We  shall  not  attempt  to  dis- 
cuss the  other  assignments  separately  or  In 
detail,  but  shall  confine  ourselves  to  what 
we  conceive  to  be  the  vital  points  presented, 
which  are  declaive  of  this  writ  of  error. 


•m  otbsr  CBHt  sea  lame  topic  and  secUon  NUMBBB  In  Dee.  ft  Am.  Digs.  2907  to  date,  *  Rqtorter  lodexM 
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We  start  ont  wltb  the  settled  proposition 
of  law  that  the  findings  of  a  referee  upon 
questions  of  fact  where  the  witnesses  are 
examined  before  him,  as  was  done  in  this 
case,  are  entitled  to  the  same  weight  as  the 
verdict  of  a  Jury.  In  neither  the  one  case 
nor  the  other  would  we  be  warranted  In  dis- 
turbing such  findings  or  verdict  or  In  re- 
versing the  Judgment  because  the  evidence 
adduced  Is  conflicting.  See  Atlantic  Coast 
Line  R.  H.  Co.  v.  Partridge  (decided  here 
at  the  present  term)  50  South.  634,  and 
Camp  V.  First  National  Bank  of  Ocala,  44 
Fla.  497,  33  South.  241,  and  s.  c,  103  Am. 
St  Rep.  173,  wherein  other  decisions  of  this 
court  win  be  found  cited. 

It  Is  earnestly  contended  by  the  defend- 
ant that  the  referee  erred  in  admitting  In 
evidence  a  letter  signed  by  the  defendant 
and  addreraed  to  the  plaintiff,  dated  the  6th 
day  of  May,  1908,  which  letter  Is  as  fofiows: 
"Jacksonville,  Fla.,  May  6,  190S. 

'Dear  Sir:  Will  furnish,  drive  and  saw 
off  piling  In  the  Dnrkee  dock  for  |4.00  per 
pile. 

"Will  work  and  place  all  lumber  consist- 
ing of  caps,  Joist  and  flooring  for  $7.00  per 
1,000  feet  B.  M.  You  to  furnish  all  the 
lumber,  bolts  and  spikes. 

"This  does  not  embrace  brace  pllea  and 
X-frame  braces.         Yours,  etc., 

"T.  J.  Brown." 

We  flnd  that  the  only  grounds  of  objec- 
tion Interposed  to  the  Introduction  of  this 
letter  were  "that  same  was  immaterial,  ir- 
relevant, and  not  pertinent  to  any  Issue 
made  in  the  pleading."  It  is  settled  law  in 
this  court  by  a  line  of  decisions  that  gen- 
eral objections  to  evidence  proposed,  with- 
out stating  the  precise  grounds  of  objection, 
are  vague  and  nugatory,  and  without  weight 
before  an  appellate  cotirt,  unless  the  evi- 
dence so  objected  to  Is  palpably  prejudicial, 
improper,  and  Inadmissible  for  any  purpose 
or  under  any  circumstances.  See  McKln- 
non  V.  Johnson,  67  Fla.  120,  48  South.  910, 
and  authorities  there  cited,  and  Atlantic 
Coast  Line  R.  R.  Co.  v.  Partridge  (decided 
here  at  the  present  term)  50  South.  634.  It 
Is  equally  well  settled  that  an  appellate 
court  will  consider  only  such  grounds  of 
objection  to  the  admissibility  of  evidence  as 
were  made  in  the  court  below,  the  plaintiff 
in  error  being  conflned  to  the  specific  grounds 
of  objection  made  by  him  in  the  trial  court, 
and  <mly  such  of  the  grounds  so  made  be- 
low as  are  argued  will  be  considered  by  an 
appellate  court  Croas  v.  Aby,  55  Fla.  311, 
45  South.  820,  and  authorities  there  cited. 
As  we  have  several  times  held,  a  party  who 
objects  either  to  the  competency  of  a  wit- 
ness or  to  proffered  evidence  should  state 
specifically  the  grounds  of  the  objection.  In 
order  to  apprise  the  court  and  his  adver- 
sary of  the  precise  objection  he  intends  to 
make.  McKlnnon  v.  Johnson,  supra.  The 
bill  of  exceptions  discloses  that  while  the 
plalntUf  was  being  examined  in  chief  In  bla 


own  behalf,  and  had  Identified  and  Intro- 
duced in  evidence  the  written  agreement 
which  we  have  copied  above,  the  following 
proceedings  took  place:  "Q.  You  refer  to 
certain  prices  or  figures  submitted  by  Mr. 
Brown,  and  the  contract  mentions  the  fig- 
ures submitted  to  you  by  T.  J.  Brown.  Was 
that  submission  of  prices  made  in  writing? 
A.  It  was.  Q.  Examine  this  statement  (pa- 
per handed  to  witness)  and  state  whether  or 
not  that  is  the  submission  by  Mr.  Brown  of 
the  figures  referred  to  In  the  contract  men- 
tioned. A.  This  is  the  letter  giving  me  the 
prices  that  he  gave  me,  the  figures  submit- 
ted by  him  to  me,  and  made  the  basis  of 
the  contract" 

Thereupon  the  letter  In  question  was  of- 
fered. We  have  no  hesitancy  in  saying  that 
no  error  was  committed  by  the  rrferee  In 
overruling  the  grounds  of  objection  urged. 
We  think  It  well  to  copy  the  following  por- 
tion of  his  findings  dealing  with  that  point: 

"In  view  of  the  fact  that  the  referee  holds 
as  matter  of  law  that  nothing  said  or  un- 
derstood by  the  parties  before  the  signing 
thereof  can  be  given  In  evidence  to  alter 
or  change  the  written  contract  and  as  I 
have  not  taken  snch  evidence  into  consid- 
eration in  arriving  at  my  Judgment  I  do 
not  consider  It  necessary  to  role  on  the 
several  objections  to  evidence  the  ruling  on 
which  was  reserved. 

"The  referee  wished  to  bear  the  evidence 
as  to  the  conditions  surrounding  the  parties 
so  as  to  better  to  Interpret  the  contract 
made  by  the  parties. 

"The  referee  finds  that  plaintiff  and  de> 
feadant  had  formed  a  combination  to  se- 
cure the  contract  from  Dnrkee  to  build  tbe 
warehouse  and  dock  in  qaestlon,  and  that, 
if  either  secured  the  contract  from  l>atkee. 
It  was  to  inure  to  tbe  benefit  of  both,  and 
before  Brown  would  close  tiie  contract  with 
Durfcee  he  cousolted  Bowie.  Tbe  referee 
finds  that  the  parties  entered  Into  a  written 
contract,  and  that  tbe  letter,  dated  May  6, 
1908,  and  signed  T.  J.  Brown,  contains  the 
figures  submitted  to  Bowie  by  T.  J.  Brown, 
and  which  Is  referred  to  in  tbe  contract 
which  they  executed,  and  said  lettor  Is 
therefore  to  be  considered  as  part  of  tbe 
contract." 

This  is  the  assignment  which  Is  princi- 
pally urged  before  ns  and  upon  which  tbe 
greatest  stress  is  laid;  tbe  other  assign- 
ments being  comparatively  lightly  Insisted 
upon.  We  have  given  them  our  carefal  con- 
sideration, but  have  been  unable  to  detect 
any  reversible  error. 

It  necessarily  follows  that  the  Jn^rment 
must  be  affirmed. 

WHITFIELD,  O.      and  COOKRELIi,  J., 

concur. 

TAYLOR,  HOCKER.  and  PARKHILL, 
JJ.,  concur  in  the  opbdon. 
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OWEN  T.  STATE. 
{Sdpiciim  Conrt  of  Florida.   Not.  4,  1800.) 

1.  Co:TffTmmoirAi.  Ii&w  (t  820*)— Wbit  <a 

Kbeoh— Dismissal. 

Writs  of  error  are  issaed  as  of  right  upon 
demand,  and,  wBen  taken  in  criminal  cases,  may, 
under  the  mlee  of  the  court,  be  voluntarily  dia- 
missed  for  tlie  purpose  of  facilitating  the  ad- 
roioistration  of  Jostice,  but  they  may  not  be  die* 
minsed  when  the  apparent  purpose  is  to  delay  a 
reriew  of  the  case,  and  thereby  violate  the  man- 
date of  the  Conantntioii  that  "right  and  justice 
shall  be  administered  withoat   •   *   •  delay." 

[Ed.  Note.— For  other  cases.  se«  Oonstltntion- 
al  Law,  Cent;  Dig.  I  063;  Dec.  Dig.  1  829.*] 

3.  Cbouitai.  !L4w  (S  1182*)— Wbit  of  Ebbob— 
MonoiT  TO  DisuiBS— Atfibiiance, 

Where  a  transcript  of  the  record  proper  in 
a  criminal  case  has  been  brougbt  to  this  conrt 
on  writ  of  error,  taken  by  a  convicted  defendant, 
and  it  is  made  to  appear  that  no  bill  of  excep- 
tions was  made  up  and  authenticated  in  the 
cause,  and  that  the  process  of  the  court  will  be 
need  to  In  effect  violate  the  mandate  of  the 
Constitution  that  "right  and  justice  shall  be  ad- 
ministered without  *  •  *  delay,"  an  appli- 
cation by  the  plaintiff  In  error  to  dismiss  the 
writ  of  error  will  be  denied;  and,  opon  a  mo- 
tion of  the  Attorney  General  acting  for  the 
state,  for  an  affirmance  of  the  Judgment,  if  on  a 
careful  conrideration  of  the  transcript  of  the  rec- 
ord proper  brought  here  in  response  to  the  writ 
«f  error  no  errors  appear  in  the  record  of  the 
indictment,  arraignment,  trial,  and  conviction  of 
the  accused,  the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  1 1182.*] 

(Syllabus  by  tlie  Court.) 

In  Banc.  E^r  to  Circuit  Court,  AlftChna 
Connty;  J.  F.  Wiila,  Judge. 

R.  H.  Owen  was  convicted  of  muider,  and 
brings  error.  Affirmed. 

W.  S.  Broome  and  W.  E.  Baker,  for  plain- 
tiff In  error.  Park  Trammell,  Atty.  Gen.,  for 
tbe  State. 

WHITFIELD,  C.  J.  R.  H.  Owen  and  Met- 
tle Owen  were  Jointly  Indicted  in  the  circuit 
conrt  for  Alacbna  county  charged  with  the 
crime  of  mnrder.  Both  were  arraigned  in 
open  court  and  entered  pleas  of  not  guilty. 
A  severance  was  granted.  The  plalntUT  in 
error  was  convicted  of  mnrder  In  the  first  de- 
gree without  recommendation  to  meres  at  a 
trial  in  which  the  record  sGows  be  was  per- 
sonally present  The  judgment  sentencing 
the  defendant  R.  H.  Owen  to  he  hanged  was 
entered  March  81,  1000.  On  July  22,  1000, 
npon  preeclpe  of  counsel  for  the  defendant, 
a  vrrlt  of  error  was  issued  In  the  cause  re- 
turnable Oct<)ber  19,  1900.  A  transcript  of 
the  record  proper  Id  the  cause  was  by  the 
clerk  of  the  trial  court  sent  to  this  court 
The  transcript  contains  no  bill  of  exceptions. 
A  few  days  before  the  return  day  of  the  writ 
of  error,  counsel  for  the  plaintiff  In  error,  de- 
fendant below,  sent  to  the  clerk  of  this  court 
a  preeclpe  for  the  dismissal  of  the  writ  of 
error.  No  proof  and  adjudication  of  the  in- 
solvency of  the  plaintiff  In  error  having  been 
filed  here,  and  no  deposit  for  costs  having 


been  made  as  required  by  the  statutes  and 
roles  of  thlB  court,  the  clerk  referred  the 
pnectpe  for  dismissal  of  the  writ  of  error  to 
the  court  Subsequently  the  Attorney  Gen- 
enl  as  counsel  for  the  state  filed  a  motion 
for  the  affirmance  of  the  judgment  imposing 
the  death  sentence  upon  the  plaintifC  in  er- 
ror, and  presented  an  affidavit  made  by  him 
in  which  it  la  stated  "that  he  was  informed 
prior  to  the  filing  of  the  praecipe  by  the  plain- 
tiff in  error  for  dismissal  of  his  writ  of  error 
that  such  praecipe  would  be  filed,  and  that 
said  writ  of  error  was  not  sued  out  In  good 
faith,  but  that  it  was  the  purpose  of  the 
plaintiff  In  error  to  trifle  with  the  process  of 
this  court  by  suing  out  successive  writs  of 
error  and  dismissing  them  ad  Infinitum;  that 
a  death  warrant  for  the  execution  of  the 
plaintiff  in  error  was  Issued  by  the  Governor 
on  the  2d  day  of  June,  A.  D.  3000,  in  which 
the  date  for  the  execution  of  the  sentence  In 
said  cause  was  fixed  for  the  9th  day  of  July, 
A.  D.  1900,  and  thereafter  the  Governor 
granted  a  reprieve  until  the  23d  day  of  July, 
1900,  and  that  on  the  22d  day  of  July,  A.  D. 
1000,  the  plaintiff  In  error  sued  out  a  writ 
of  error,  and  had  the  return  day  thereof  post- 
poned, and  fixed  at  the  latest  day  that  he 
could  by  law  have  made  the  same  properly 
returnable,  to  wit  on  Octol>er  10,  1900,  and 
two  or  three  days  before  the  return  day  of 
such  writ  filed  his  prsodpe  for  the  dismissal 
thereof  without  giving  or  assigning  any 
cause  or  reason  for  such  dismissal;  that  the 
plaintiff  in  error,  although  be  had  nearly  90 
days  after  the  issuance  of  his  writ  of  error 
In  which  to  have  prepared  and  filed  a  tran- 
script of  the  record  In  his  case,  yet  he  failed 
to  apply  to  the  clerk  of  the  circuit  conrt  as 
affiant  Is  Informed  to  prepare  such  tran- 
script but  that  the  clerk  of  the  circuit  court 
has  of  his  own  motion  in  obedience  to  such 
writ  of  error  prepared,  certified,  and  sent  up 
to  the  clerk  of  the  Supreme  Court  a  duly  cer- 
tified transcript  of  the  record  In  said  cause, 
which  transcript  is  now  before  this  court; 
that  the  plaintiff  in  error  did  not  prepare  or 
have  signed  by  the  trial  judge  any  bill  of 
exceptions  In  his  aald  cause,  *  *  *  so 
that  the  record  therein  consists  only  of  the 
record  proper." 

Proof  that  a  copy  of  the  motion  and  affida- 
vit were  duly  served  on  counsel  for  the  plain- 
tiff in  error,  as  required  by  rules  4  and  S  of 
the  Supreme  Court  Rules  (18  South,  vi),  was 
filed  before  motion  for  affirmance  was  taken 
up.  The  grounds  of  the  motion  to  affirm  the 
judgment  are  as  follows: 

"(1)  Because  a  writ  of  error  was  duly  sued 
out  In  said  cause  on  July  22, 1009,  and  made 
returnable  to  the  Supreme  Court  on  or  be- 
fore October  10,  1900. 

"(2)  Because  the  record  proper  In  said 
case  has  been  certified  to  this  honorable  court 
by  the  clerk  of  the  circuit  court  In  and  for 
Alaohua  county. 
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"(3)  Because  after  said  writ  of  error  was 
sued  out,  and  the  record  lu  said  case  citi- 
fied to  the  Supreme  Court  by  tbe  derk  of 
tbe  circuit  court  of  Alacbua  county,  said 
case  should  not  be  dismissed  upon  a  praecipe 
for  dismissal,  but  shonld  either  be  reversed 
or  affirmed  by  this  honorable  court. 

"(4)  Because  a  bill  of  exceptions  does  not 
appear  to  have  been  prepared,  settled,  sign- 
ed, and  filed  In  said  cause  as  required  by 
law  and  the  rules  of  this  court 

"(5)  Because  it  does  not  appear  from  the 
record  proper  now  in  tbe  custody  of  tbe  court 
that  any  part  of  tbe  record  of  the  proceed- 
ings have  been  omitted  therefrom. 

"(6)  Because  that  said  record  does  not 
show  that  any  reversible  error  was  commit- 
ted in  tbe  lower  court." 

The  rules  provide  for  the  dismissal  of 
writs  of  error  In  proper  cases,  but  tbey  do 
not  contemplate  an  Improp^  use  of  tbe  pro- 
cess of  law.  In  this  case  It  la  made  to  ap- 
pear that  tbe  writ  of  error  was  not  taken 
till  the  day  before  the  death  sentence  was  to 
be  executed;  that  tbe  writ  of  error  was 
made  returnable  at  the  most  distant  time  al- 
lowed by  tbe  law;  that  no  bill  of  exceptions 
was  prepared,  authenticated,  and  filed;  that 
the  clerk  of  the  trial  court  sent  to  this  coart 
a  transcript  of  tbe  record  proper  In  the  cause 
in  obedience  to  the  writ  of  error  that  no  ad- 
judication of  the  plaintiff  in  error's  insolven- 
cy was  filed  here  as  required  by  law;  that  a 
few  days  before  tbe  return  day  of  the  writ 
of  error  a  praecipe  was  smt  to  the  clerk  of 
this  court  by  defendant's  counsel  for  the 
dismissal  of  the  writ  of  error  without  any 
showing  that  the  dismissal  was  desired  for 
a  lawful  and  proper  purpose;  and  that  the 
circumstances  disclosed  by  affidavit  duly 
served  on  counsel  for  the  defendant  are  such 
that  a  dismissal  of  the  writ  of  error  will  ob- 
viously permit  an  abuse  of  the  processes  of 
tbe  law. 

In  a  brief  filed  by  counsel  for  the  plaln- 
tltt  in  error,  in  opposition  to  the  Attorney 
General's  motion  to  affirm  tbe  Judgment,  it  la 
stated  that  they  "disclaim  any  Intention  or 
desire  to  trifle  with  tbe  process  of  this 
conrt,"  and  that  It  Is  their  "duty  to  see  that 
plaintiff  In  error  bas  tbe  ben^t  and  advan- 
tage of  every  remedy  tbe  law  affords  him." 
Counsel  contend  that,  as  under  the  statutes 
of  this  state  a  writ  of  error  issues  on  demand 
as  a  matter  of  right,  the  motion  of  the  At- 
torney General  to  affirm  tbe  Judgment  on  tbe 
record  brought  here  under  a  writ  of  error  is- 
sued on  demand  is  Inconsistent  with  the  con- 
stitutional provisions  that  all  courts  in  this 
state  shall  be  open,  so  that  every  person  for 
any  injury  done  him  in  hla  person  shall  have 
remedy  by  due  course  of  law.  Counsel  omltB 


to  call  attention  to  the  provision  in  the  same 
section  of  tbe  Constitution  tliat  "right  and 
Justice  shall  be  administered  without  sale, 
doilal,  or  delay." 

In  this  case  there  Is  no  question  as  to  tbe 
right  to  a  writ  of  error  for  l;be  writ  issued 
on  demand;  and  out  of  regard  for  that  pro- 
cess the  executive  of  tbe  state  recalled  the 
warrant  for  the  execution  of  the  defendant 
under  the  sentence  and  Judgment  of  the 
court  The  question  hers  is  whether  a  writ 
of  error  that  has  been  issued  on  demand  can 
be  so  used  as  that  right  and  Justice  cannot 
be  administered  without  undue  delay. 

It  appears  that  counsel  have  not  made  up 
and  had  authenticated  and  filed  as  a  part  of 
the  record  of  the  trial  a  bill  of  eu^tlons  so 
as  to  present  to  this  court  for  review  tbe 
proceedings  at  the  trial  that  are  not  a  part 
of  the  record  proper.  In  consequence  of  this, 
the  only  review  possible  In  this  court  is  con- 
fined to  the  record  proper,  which  ia  now  be- 
fore us. 

Cbunsel  have  failed  to  comply  with  tbe  re- 
quirements of  the  statute  and  the  rules  of 
court  in  not  filing  an  assignment  of  errors, 
and  in  not  presenting  briefs  on  the  merits  of 
tbe  cause.  A  dismissal  of  this  writ  of  error 
win  only  B&rve  to  delay  the  final  disposition 
of  the  cause  without  any  showing  that  delay 
win  facilitate  the  administration  of  Justice. 
On  the  contrary,  It  clearly  appears  by  the 
facts  and  circumstances  above  stated  that  a 
dismissal  of  this  writ  of  error  will  operate 
to  Infringe  the  constitutional  mandate  that 
"right  and  Justice  shaU  be  administered  with* 
out  •  •  *  delay." 

A  transcript  of  tbe  record  proper  in  tbe 
cause  duly  certified  by  the  cleric  of  the  trial 
court  is  before  us.  There  Is  no  bill  of  excep- 
tions in  the  transcript  The  Attorney  Gen- 
eral asserts  that  there  is  no  error  lu  the  rec- 
ord. Counsel  f<H-  tbe  plaintiff  In  error  have 
filed  no  assignment  of  error  and  no  briefs 
upon  tbe  merits  of  tbe  cause  as  required  by 
the  statute  and  the  rules,  and  tbe  course  pur- 
sued by  the  counsel  must  be  regarded  as  an 
abaudonm^it  of  the  cause  now  here  on  writ 
of  eqjor.  The  transcript  of  tbe  record  proper 
has  been  carefully  examined  by  the  court 
and  no  error  appears  in  the  record  of  the  in- 
dictment arraignment  trial,  and  conviction 
of  the  defendant  R.  H.  Owen.  No  good  rea- 
son appears  for  dismissing  the  writ  of  error. 
On  this  showing  tbe  motion  of  tbe  Attorney 
General  to  affirm  the  Judgment  shonld  be 
granted.  See  McCaU  v.  State,  il  Fla.  218,  12 
South.  845;  Phillips  v.  State,  28  Fla.  77,  9 
South.  826;  Stowe  v.  Mapes  Formular  &  P. 
G.  Co.,  21  Fla.  153. 

An  wder  will  be  entered  wfflr"»lnig  the 
Judgment  All  concur. 
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OAJITBR  T.  OWENS  et  al. 
(Sapreme  Coart  of  Florida,  IMviBion  B.  Not. 

1.  BBOKEBfl  (1  M*)— GcniTENSATIOH  —  SOVn- 

CIEHCT  OF  ^BTICSe. 

The  settled  rule  is  that  an  agent  or  broker, 
employed  to  sell  land,  cannot  recover  commis- 
•ions,  unlesB  be  has  produced  to  hla  principal  a 
purdiaser  rea^,  able,  and  willing  to  buy  on 
the  temu  specified  in  bis  contract  of  employ- 
menL 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  i{  75-81 ;  Dec  Dig.  |  54 .•] 

2.  Bbokebs  9  ^*)— Duty  to  Disclose  Facts 
TO  Pbincipal. 

A  real  estate  broker,  employed  to  sell  or  to 
find  a  purchaser  for  land,  is  bound  to  disclose  to 
bis  prindpal  any  facts  known  to  him,  material 
to  the  transaction ;  and,  If  the  broker  takes  part 
in  tbe  negotiation,  be  is  bound  to  exert  bis  skill 
for  the  benefit  of  his  principal.  Any  concealment 
from  the  principal  of  material  facts  known  to 
the  agent,  or  any  collusion  by  the  latter  with 
the  puTcbasen  will  forfeit  the  right  of  the  agent 
to  ciKiipansaaon  for  his  services. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  48-60;  Dec.  Dig.  S  65.*] 

&  BSOKKRB  (I  65*>— DUTT  TO  DlSCXOSB  FaOIS 
TO  E^NCIPAI.. 

Where  a  selling  broker  is  aware  that  a 
customer  is  resoireo  and  prepared  to  pay  tbe 

erice  asked,  he  should  not  send  the  customer  to 
Is  principal  to  negotiate  directly,  without  com- 
municating to  the  principal  his  knowle<tee  of 
tbe  customer's  resolution ;  and,  if  be  withholds 
such  Information  from  his  i»rincipal,  be  forfeits 
any  claim  for  commissions,  even  though  tbe 
principal  obtained  from  the  customer  the  full 
price  originally  asked. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  48-60;  Dec.  Dig.  i  65.*1 
(Syllahns  by  the  Court) 

Error  to  drcnlt  Court,  Polk  Goanty;  J. 
W.  Brady,  Referee. 

Action  by  J.  O.  Owens  and  another,  co- 
partnera  against  W.  W.  Carter.  Judgment 
fbr  platntlffB,  and  defendant  brings  error. 
Berersed. 

Wilson  &  Sweaiingen  and  Park  Trammell, 
tor  i^alntlff  In  error.  Wilson  &  Boswell,  for 
defoidantB  In  error. 

TAYLOR.  J.  The  plaintiff  in  error  by 
writ  of  error  seeks  review  >here  of  a  judg- 
ment recovered  against  blm  by  tbe  defend- 
ants in  error  in  tbe  circuit  dourt  of  Polk 
connty.  l^e  recovery  was  had  before  a  ref- 
eree, to  whom  tbe  cause  was  referred  for 
trial,  upon  a  declaration  alleging  the  employ- 
ment of  the  plaintiffs  by  the  defendant  to 
effect  fot  him. a  sale  of  certaiD  lands  and 
personal  property  on  commi8alon--tbe  dec- 
laratior  alleging  that  the  plaintiffs  had  se- 
cured a  purchaser  who  was  ready,  able,  and 
willing  to  pay  for  said  property  the  sum  of 
$77,900,  and  who  offered  the  same  in  cash, 
yet  tbe  defendant  refused  to  execute  deed  to 
said  purchaser;  that  tbe  defendant  agreed 
to  pay  plaintiffs  for  their  labor  and  trouble 
in  selling  said  property  all  overplus  above 
the  snm  of  g76,000  at  which  they  might  be 


able  to  sell  said  property,  and  was,  there- 
fore,  Indebted  to  them  In  the  sum  <a  |%BOa 

There  are  vartous  assignments  of  error,  but 
we  will  dispose  of  the  case  without  any  dl»> 
cuiBion  of  them  in  any  specific  detalL 

The  Judgment  of  the  retetee  Is  erroneous, 
and  should  have  been  In  favor  of  the  defend- 
ant below,  plaintiff  In  error  here,  among  oth- 
ers, mainly  for  two  reasons,  viz.:  (1) 
great  preponderance  of  the  evld^ce  shows 
conclusively  that  the  supposed  purchaser 
procured  by  the  plalntUte  for  the  defoidant'a 
property  was  not  ready  and  able  to  purchase 
and  pay  for  same  on  the  terms  and  at  the 
price  that  the  plalntlffa  were  authorized  by 
tbe  defendant  to  sell  tbe  same.  In  Wiggins 
T.  Wilson,  06  FU.  846,  46  Sonth.  1011,  the 
well-settled  rale  was  adhered  to  that  an 
agent  or  broker  employed  to  sell  land  cannot 
recover  commissions,  unless  he  has  produced 
to  such  owner  a  purchaser  ready,  able,  and 
willing  to  buy  on  the  terms  sp^lfled  in  his 
contract  of  employment  Hayden  v.  Grlllo, 
85  Mo.  App.  647 ;  McOavock  v.  Woodllef ,  20 
How.  221,  15  L.  Ed.  884;  Mattlngly  v.  Pen- 
nie,  105  Cal.  514,  80  Pac.  200,  45  Am.  8t  Rep. 
87 ;  O'Brien  v.  GiUlland,  4  Tex.  Civ.  App.  42. 
23  S.  W.  244;  Flynn  v.  Jordal,  124  Iowa, 
457,  100  N.  W,  326;  Oullen  t.  Beil.  43  Minn. 
226,  45  N.  W.  428;  Nelderlander  t.  Starr. 
60  Kan.  766,  32  Pac.  359;  Dent  v.  Powell, 
03  Iowa,  711,  61  N.  W.  1043.  The  Judgment 
of  the  referee  should  have  been  for  the  de- 
fendant below  for  the  reason  (2)  that  it  was 
shown  at  tbe  trial  by  uncontradicted  evidence 
that  the  plaintiffs.  If  they  ever  were  entitled 
to  any  comt>ensation  from  tbe  defendant,  had 
forfeited  such  right  by  the  exercise  of  bad 
faith  in  the  transaction  towards  the  defend- 
ant, their  principal,  in  this :  It  was  shown 
that  they  knew  that  their  proposed  purchas- 
er was  willing  to  purchase  tbe  property  at 
the  price  of  f75,000,  but  at  the  suggestion  of 
8U(?h  proposed  purchaser  withheld  this  In- 
formation from  the  defendant,  and  in  si- 
lehce  permitted  such  proposed  purchaser  to 
endeavor  to  get  the  property  from  the  de- 
fendant at  the  less  price  of  $74,000. 

A  real  estate  broker,  employed  to  sell  or  to 
find  a  purchaser  for  land,,  is  bound  to  dis- 
close to  his  principal  any  facts  known  to  him. 
materiel  to  tbe  transaction;  and.  If  the 
broker  takes  part  In  the  negotiation,  he  is 
bound  to  exert  his  skill  for  tbe  benefit  of  his 
principal.  Any  concealment  from  the  prin- 
cipal of  material  facts  known  to  the  agent, 
or  any  collusion  by  the  latter  with  the  pur- 
chaser, will  forfeit  the  right  of  the  agent  to 
compensation  for  his  services.  Young  t. 
Hughes,  32  N.  3.  Eq.  372 ;  Henderson  r,  Vin- 
cent, 84  Ala.  99,  4  South.  180;  Wadsworth 
V.  Adams,  138  U.  S.  380,  11  Sap.  Ct  803,  84 
L.  Ed.  084;  Pratt  v.  Patterson's  Ex'rs,  112 
Pa.  St.  475,  8  Atl.  858;  Mullen  v.  Bower,  22 
Ind.  App.  294,  53  N.  E.  790;  Soule  v.  Deering, 
87  Me.  365.  32  Atl.  998. 
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In  the  case  last  dted  It  Is  correctly  held 
that,  where  a  selling  broker  Is  aware  that  a 
customer  Is  resolved  and  prepared  to  pay 
the  price  asked,  he  should  not  send  the  cus- 
tomer to  his  principal  to  negotiate  directly, 
without  commuulcating  to  the  principal  bis 
knowledge  of  the  customer's  resolution ;  and, 
if  he  withholds  such  information  from  bis 
principal,  he  forfeits  any  claim  for  commis- 
sions, even  though  the  principal  obtain  from 
the  customer  the  full  price  originally  asked. 
Skinner  Mfg.  Co.  v.  DouviUe,  57  Fla.  180,  49 
South.  125 ;  Wiggins  v.  Wilson,  supra. 

The  judgment  of  the  court  below  In  said 
cause  is  hereby  reversed,  at  the  cost  of  the 
defendants  In  error. 

HOCKER  and  PARKHILL,  TJ.,  concur. 

WHITFIELD,  C.  J.,  and  SHACKLEFORD 
and  COGKRELL,  JJ.,  concur  in  the  opinion. 


STEWART  et  al.  STATE. 
(Supreme  Court  of  Florida,  Dirision  B. 
Not.  9,  1909.) 

1.  Cbimikal  Law  (g  1159*)— Rsvnw— StTFFi- 
ciENCT  OP  Evidence. 

Where  the  evidence  entirely  fails  to  con- 
nect a  convicted  party  with  a  crime  of  which 
he  was  convicted,  this  court  will  reverse  the 
judgment  of  conviction. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law.  CenL  Dig.  H  8074^^083;  Dec  Dig.  I 
1150.*] 

2.  WiTKESSEB    (fi  872*)— CBOSS-EZAiaNATIOn 

—Motive  ob  Interest. 

it  is  competent  for  a  party  on  trial  for  an 
alleged  crime,  on  the  cross-examination  of  a 
state  witness,  to  propound  to  him  questions 
tendinc  to  show  the  motives,  interest,  or  ani- 
mus  of  the  witness  as  connected  with  the  cause 
of  the  parties  thereto,  and  in  this  regard  a 
wide  range  of  cross^zamination  shoald  be  al- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Witnestai, 
Cent  Dig.  81  1192-1100 ;  Dec.  Dig.  |  872.*] 

8.  Witnesses  (S  271*)— Impeachment- Foun- 
dation. I 

A  state  witness  cannot  be  cross-examined 
in  regard  to  tlie  contents  of  an  affidavit  he 
admits  having  made  until  the  affidavit  has  been 
exhibited  to  him. 

[Ed.  Note.— For 'other  cases,  see  Witnesses, 
Cent.  Dig.  I  960;  Dec.  Dig.  {  271.*] ' 

4.  Witnesses  (§  287*)— REDiBEcn  Ezauina.- 

TioN— Whole  Conversation. 

Where  a  defendant  on  trial  makes  himself 
a  witness  in  the  case,  and  is  asked  in  cross- 
examination  whether  be  had  made  a  certain 
statement  to  another  party,  and  where  he  admits 
having  a  conversation  with  said  party,  but  de- 
nies that  lie  made  the  statement  ahout  which  he 
had  been  interrogated,  he  shoald  be  allowed  on 
the  redirect  examination  to  tell  what  the  con- 
versation was. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8  1002;  Dec.  Dig.  §  287.*] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Lafayette  Coun- 
ty; B.  H.  Palmer.  Judge. 


Frank  Stewart  and  another  were  convict- 
ed of  murder  In  the  second  degree,  and  they 
bring  error.   Reversed  and  remanded. 

L.  E.  Robrason  and  A.  L.  Auvll,  for  plaln- 
tlCTs  in  error..  Park  Trammell,  Atty.  Gen., 
for  the  State. 

HOCKER.  3.  The  defendants  In  error 
were  indicted  In  Lafayette  county  circuit 
court  In  November,  190S.  for  the  murder  of 
one  Henry  Chewning  on  July  18th  of  that 
year.  Frank  Stewart,  as  principal,  and 
William  Stewart,  as  accesaoi?,  were  tried 
and  convicted  of  murder  In  the  second  de- 
gree, and  sentence  of  Imprlaonment  for  life 
was  imposed  upon  eadi  ct  tbem.  Tbey^  are 
here  seeking  a  reversal  of  the  judgment  be- 
low. We  will  ende&Tor  to  give  sa  succinct 
a  statement  of  the  principal  facts  as  can  be 
gathered  from  a  voluminous  record  contain- 
ing the  evldoice  as  to  Its  bearlog  upon  the 
question  of  William  Stewart's  goat.  We 
make  this  statnnent  principally  from  the 
testimony  of  Sam  C3ark. 

It  aeema  that  Hairy  Oiewnlng,  the  de^ 
ceased  (otherwise  known  as  Dick  Chewning), 
had  entered  a  homestead  some  time  before 
be  was  killed  and  bad  moved  from  It  and  In- 
duced the  defendant  Frank  Stewart  to  occupy 
the  house  upon  the  homestead  land.  It  bad 
been  reported  to  Chewning  that  Frank  Stew- 
art would  attempt  to  defeat  him  in  perfect- 
ing bis  homestead  claim,  and  Chewning  bad 
given  him  notice  to  vacate  the  bomestead. 
On  the  Sunday  before  tbe  .killing  Henry 
Chewning,  Charles  Hartman,  Henry  Croft, 
Fred  Thomas,  and  Sam  Clark  all  met  at 
Frank's  house  (the  homestead)  about  10  o'- 
clock in  the  morning.  Henry  Chewning  had 
spent  the  night  there.  Some  of  these  men 
testified  that  th^  went  there  as  witnesses 
for  Chewning  of  a  demand  he  was  g<dng  to 
make  of  Frank  Stewart  for  tbe  possession 
of  the  house  on  the  homestead.  It  aeema 
that  they  all  had  some  sort  of  a  grievance 
against  Frank  Stewart  He  was  charged  by 
one  with  having  threatened  to  bum  him  out, 
end  by  others  with  having  stated  that  tbey 
had  been  marking  bogs  which  did  not  belong 
to  tbem.  Reading  between  the  lines,  it  is 
perfectly  certain  they  were  anxious  for  blm 
to  move.  He  promised  Henry  Chewning  to 
move  from  tbe  homestead  on  the  following 
Friday.  He  seems  to  have  been  a  very  poor 
man,  owning  neither  horse  nor  wagon.  He 
seems  to  have  made  some  sort  of  efforts  to 
get  a  team  to  move  his  effects,  but  failed. 
On  Friday  afternoon  he  put  his  goods  in  one 
room  of  the  house,  locked  up  the  door,  left 
tbe  key  where  It  was  usually  put.  took  bis 
wife  and  children,  and  went  to  bis  brother 
William  Stewart's  house,  about  two  miles 
from  the  homestead.  Early  next  morning 
(Saturday),  about  8  o'clock,  Henry  Cfaewnlng 
and  Sam  Clark  (vrtto  was  ttie  unde  ot  Cbew- 
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nbig)  went  Sx>  the  hCHnestead,  fiound  tb«n 
tbe  Tlves  ta  Frank  and  William  Stewart, 
and  found  tbe  bonse  locked  np.  It  doea  not 
amiear  that  th^  asked  Frank  Stewart* a  wife 
for  tbe  ker.  bat  otberwlae.  Tbey  found  out 
from  tbe  Stewart  women  that  Frank  Stewart 
was  at  William  Stewarfa,  and  went  on  to 
tbe  tatter's  boiue^  a  part  of  tbe  time  In  com- 
pany with  the  wlTes  ct  tbe  Stewarts,  though 
they  arriTed  a  Uttle  before  the  Meadamea 
Stewart  Henry  Obewnlng  waa  armed  with 
a  six-chambered  nvcAra,  carried  in  a  acab- 
bard,  and  Sam  Clark  with  a  Winchester  rifle. 
They  found  Wm.  Stewart  plowli^;  about  2B0 
yards  in  the  rear  of  hla  honoe,  and  Frank 
Stewart  puDing  fodder  about  ISO  yards  in 
front  of  the  bouse.  Sam  dark,  who  Is  the 
only  state  witness  as  to  what  occurred  wh«i 
the  killing  took  place,  says  that  taeandCbew- 
nlng  went  then  to  get  tbe  k^  to  fbe  home- 
stead hon8&  Sam  Clark  leaned  hiB  rifle 
against  a  tree  in  the  yard,  and  Henry  Chew- 
ning  went  out  Into  the  field  where  Frank 
Stewart  was  at  work.  As  to  what  was  said 
in  the  field  there  la  no  witnras,  except  Frank 
Stewart,  who  says  that  Chewnlng  used  threat- 
ening language  to  him  with  his  pistol  In  his 
hand,  unless  he  took  immediate  steps  to  move 
his  effects  out  of  the  hinnestead  honse.  Chew- 
DfDg  and  Frank  Stewart  came  to  the  house 
together.  Frank  was  at  that  time  unarmed. 
They  stepped  up  on  the  porch  In  front  of 
the  house,  upon  one  end  of  which  Sam  Clark 
was  sitting.  The  women  and  five  or  six 
children  also  mem  to  have  been  on  tbe  porch. 
Mrs.  William  Stewart,  apprehending  some 
trouble,  as  she  says,  sent  one  of  tbe  little 
girls  for  her  husband.  Sam  Clark  says  that 
Henry  Chewnlng  asked  that  he  be  sent  for, 
to  make  some  arrangements  for  moving 
Frank's  effects.  Sam  Clark  says  that  when 
William  came  up  he  got  a  chair  and  sat 
down  on  the  porch,  right  facing  him ;  that 
he  was  leaning  against  a  post;  that  William 
was  in  his  shirt  sleeves;  that  he  had  no 
weapon  of  any  kind  that  he  saw.  Clark  says 
that  Frank  said:  "William,  what  wiU  be 
the  chances  to  get  your  horse  to-day  to  move 
my  things  trom  Dick's  (Henry  Cbewnlng'a) 
homestead  down  there  and  put  them  In  your 
crib?  Dick  told  me  he  had  gone,  up  there 
to^y  with  his  shooting  clothes  on,  and  I 
want  to  move  my  things  down  here."  Clark 
says:  "William  told  him  he  could  not.  get 
the  horse,  and  he  said:  'Henry  Chewnlng,  I 
do  not  allow  you  to  come  here  and  try  to 
bulldoze  Frank  at  my  house;  and,  by  God, 
you  can't  bulldoze  me.'  As  he  said  this  he 
stepped  right  off  tbe  edge  of  the  shed  on 
tbe  ground,  and  went  right  by  my  feet,  and 
went  round,  and  stepped  up  Into  tbe  sbed 
right  facing  Dick.  1  did  not  look  around 
until  he  stepped  up  on  the  floor,' and  while 
he  was  going  from  where  he  got  out,  I  sup- 
pose— anyhow,  when  I  looked  around,  Frank 
was  coming  from  towards  the  door  with  his 
gun.  and  William  stepped  right  up  in  Dick's 
fac^  BO  cloee  Dick  had  no  chance  to  do  any- 
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thing  bnt  go  right  backwards  and  step  off  <tf 
the  floor  to  the  ground,  and  Jnat  as  he  at^ 
pad  off  on  tbe  ground  Frank  Stewart  cocked 
the  right-band  barrel  of  his  gun  and  pulled 
it  in  shooting  position  at  Did£.  Just  as  he 
threw  It  at  him  first,  he  said:  'Now,  Ood 
damn  you,  die.'  Q.  Did  be  shoot  at  that 
time?  A.  No,  Sir;  William  got  between  the 
muzzle  of  the  gun  and  Dlt^  bo  close  up  that 
—  Q.  3mt  describe  the  course  that  waa  tak- 
en by  these  three  taax  from  that  time  on. 
A.  Dick  commenced  going  backwards  with 
William,  and  walked  right  on  around  the 
oak  her^  and  Frank  stepped  out  with  the 
gun  in  bis  hand.  He  lowered  the  gun,  and 
right  where  that  is  he  stuped  behind  Wil- 
liam, and  walked  so  close  behind  William, 
until  he  got  to  where  my  gun  had  been  lying 
against  one  of  the  oaks  here,  and-  when  he 
got  right  there  Frank  stopped.  Q.  Where 
was  Dick  then?  A.  Backing  right  on  with 
William.  He  got  right  here  to  where  the 
trails  come  together.  William  walked  so  close 
up  to  him  that  Dick  had  no  room  to  do 
anything  but  walk  right  backward.  Q.  Yon 
say  that  Dick  was  walking,  and  that  William 
was  following,  until  they  got  to  the  point  of 
the  trail.  Now,  what  became  of  William  at 
that  time?  A.  He  looked  back  over  bis 
shoulder  to  where  I  was  sitting,  and  then 
backed  right  off  from  Dick,  and  when  be  got 
three  or  four  steps,  Z  do  not  know  exactly 
how  far,,  it  was  tbe  first  time  he  had  given 
Dick  a  chance,  and  I  thought  Dick  would 
draw  his  pistol,  and  I  was  watching  Dick 
when  William  shot  me." 

This  witness  then  goes  on  to  describe  tbe 
situation  of  the  wives  of  tbe  Stewarts,  their 
children  and  his  own  on  the  porch.  He  then 
testified  as  follows:  "Q.  Now,  you  say  at 
the  time  you  were  shot  William  was  looking 
at  Dick.  A.  Yes,  sir."  This  witness  then 
says  he  was  shot  In  two  places  while  leaning 
against  the  post;  one  shot  striking  him  on 
the  side  of  the  head,  and  the  other  penetrat- 
ing his  th^h.  He  was  rendered  unconscious 
for  a  few  moments,  and  when  he  recovered 
consciousness  William  Stewart  came  to  him 
and  told  him  that  Frank  had  shot  Dick  and 
killed  him,  and  that  Dick's  shooting  at  Frank 
had  hit  tbe  witness  twice,  William  then 
told  the  witness  he  had  better  go  In  where 
be  could  lie  down  on  the  bed,  and  witneBs  told 
him  it  would  not  do,  as  he  was  bloody  all 
over.  William  helped  him  up,  assisted  him 
into  the  house,  and  put  some  liniment  on  his 
wounds.  This  witness  also  states  that, 
though  he  was  looking  at  William,  be  did 
not  see  him  have  a  gun ;  that  he  did  not  hear 
any  shot  at  all  from  any  source,  as  he  be- 
came unconscious  when  he  was  shot.  He  did 
not  see  William  with  any  weapon  of  any 
sort,  though  be  must  undoubtedly  have  had 
one.  This  witness'  testimony  occupies  more 
than  30  pages  of  tbe  record ;  but  we  have 
given  those  parts  bearing  on  William  Stew- 
art's connection  with  the  killing  of  Henry 
(Dick)  Chewnlng.    All  the  other  witnesses 
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testlflea  Out  Will  Stewart  bad  no  weapon* 
and  It  does  not  aivear  that  lie  was  in  any 
way  eoDcmied  In  the  various  qnarrelB  be- 
tween Sam  Clark,  Henry  Chewniiuc  and  otb- 
er  witnesses  Introduced  by  the  state.  His 
conduct  at  the  time  of  the  kllllns  was  per- 
fectly consistent  with  that  of  a  man  who 
was  seeklns  to  pieTent  a  conflict  between  his 
brother  and  Henry  Chewning.  Two  bullets 
appear  to  have  btea  dlsduu^ed  from  Hebry 
Chewnlng's  pistol,  and  It  is  not  Inccmslstent 
with  the  evidence  that  the  bullets  from  his 
pistol  struck  Bam  Clark.  He  seems  to  Bup> 
pose  that  he  was  shot  by  William ;  but  there 
Is  no  proof  at  all  that  his  supposition  was 
correct  There  la  not  a  particle  of  testimony 
to  the  eflCect  that  WUllam  in  any  way  sag- 
gested  to  Frank  to  get  his  gun,  or  that  be 
idioot  H^nry  Chewning.  The  only  thing  he 
did  was  to  express  his  dl8m>fffOTBl  ot  the  ap- 
parent bulldozing  of  his  brother.  We  find 
nothing  in  this  testimony  to  warrant  the  con- 
Tlctlon  of  William  Stewart  of  comi^ldty  In 
the  killing  of  Henry  Chewning.  Henry 
Chewning  ms  evldmtly  killed  by  Frank 
Stewart,  and  In  view  of  our  conclusions  upon 
tbe  other  phases  of  the  case  we  express  no 
oidnlon  as  to  the  bearing  of  the  evidence  as 
to  him. 

The  first  assignment  at  error  questions  the 
ruling  of  the  court  In  admitting  a  map  or 
diagram  of  William  Stewart's  bouse  and 
premises.  We  have  beat  unable  to  find  the 
map  in  tbe  record,  and  we  deem  it  unneces- 
sary to  notice  this  assignment 

Several  assignments  of  error  are  based  on 
the  action  of  the  court  In  overruling  several 
questions  propounded  to  the  state's  witness 
Sam  Clark,  In  whtdi  In  various  forms  he  was 
asked  In  effect  whether  he  was  not  at  Frank 
Stewart's  house  on  the  Sunday  previous  to 
the  killing  of  Henry  Chewning,  in  company 
with  Charles  Hartman,  and  others,  and 
whether  the  witness  did  not  thai  say  to 
Frank  Stewart  that  he  must  leave  there  by 
the  following  FrldaV  afternoon,  or  that  they 
would  hunt  him  up  and  kill  talm.  We  think 
tbe  court  erred  In  refusing  to  permit  these 
questions  to  be  propounded. 

In  the  case  of  Wallace  v.  Stat^  41  Fla. 
547,  26  South.  713.  it  Is  held  that,  for  the 
purpose  of  discrediting  a  witness,  a  wide 
range  of  croBS-examlnatlon  Is  permitted,  as 
a  matter  of  right.  In  regard  to  bis  motives, 
Intoest,  or  animns,  as  connected  with  the 
cause  or  the  parties  thereto,  upon  which  mat- 
ters he  may  be  contradicted  by  other  evi- 
dence. Fields  V.  State,  46  Fla.  84,  35  South. 
185;  Driggers  v.  State,  88  Fla.  7.  20  South. 
758;  Selpta  v.  State,  22  Fla.  637.  We  know 
of  no  law  which  forbids  tbe  proving  of 
threats  or  threatening  language  made  1^  a 
state  witness  in  tbe  case  against  tbe  defoid* 
ant  If  he  used  snch  language.  It  would  In- 
dicate bis  animus. 

Aa  ftMlgnment  of  «ror  Is  based  on  the  r»> 


fnsal  at  the  court  to  permit  coonsd  for  Qw 
defoidants  to  ask  the  state's  witness  Sam 
Clark  tbe  following  question:  "Did  yon  not, 
an  tbe  21st  day  of  July,  1908,  at  your  Iiome 
in  Lafayette  conn^.  Fla.,  make  an  aAdarit 
before  T.  F.  Bryan,  as  -notary  public,  in  re- 
latkm  to  this  homldd^  in  which  you  stated 
tliat  on  the  day  of  the  liomlclde,  when  joa 
regained  oonsdousneas,  lYank  and  William 
Stewart  had  both  absented  themadvea?" 

Tbe  witness  bad  admitted  making  an  affi- 
davit b^ore  Mr.  Bryan  <m  tbe  21st  day  of 
July,  1808;  but  it  does  not  appear  ttiat  he 
was  shown  tbe  affidavit,  or  that  his  attention 
ms  called  to  tbe  statemoita  tiier^n  which 
were  contradictory  of  his  stetonait  on  tbe 
trial.  We  cannot  say  tbe  court  erred  in  Its 
ruling,  as  the  affidavit  does  not  appear  to 
have  bem  exhibited  to  the  witness.  Slmmona 
V.  States  82  Fla.  387,  18  Booth.  896.  The  af- 
fidavit, however,  was  by  order  of  the  court 
copied  into  the  record,  for  what  pnrpoae  is 
not  indicated;  but  it  appears  tbe  witnesi 
bad  stated  Qiereln  that  when  be  regained 
consdousness  William  had  absented  himself 
— a  statement  inconsistent  with  his  testi- 
mony on  the  trial. 

Frank  Stewart,  while  on  tbe  stand  as  wit- 
ness, was  asked  on  cross-examination  wheth- 
er on  the  Sunday  foUowii^  the  killing  of 
Chewning  be  had  not  made  a  certain  state- 
ment to  one  Hannibal  Locke  about  the  kill- 
ing. He  admitted  a  converaatlon  with  Locke, 
but  denied  making  that  statement  On  the 
redirect  be  was  asked  by  his  own  counsel 
whether  he  had  any  talk  with  Hannibal 
Locke  on  the  occasion  referred  to,  and  what 
that  conversation  was.  The  state  attomey 
objected  to  this  question,  "unless  it  comes 
right  along  in  a  line  for  impeachment  here." 
The  court  sustained  the  objection.  Under 
the  drcumstances,  It  seems  to  us  that  tbe  de- 
fendant should  have  been  allowed  to  give 
his  own  version  of  tbe  conversation  with 
Locke.  We  are  unable  to  see  the  force  of 
the  objection. 

Tbe  last  assignment  of  error  Is  based  on 
the  action  of  the  court  In  overruyng  the  mo- 
tion for  a  new  trial,  wherein  it  was  contend- 
ed that  the  verdict  was  against  the  evidence. 
Our  views  of  the  evidence  as  to  William 
Stewart  have  already  been  stated.  In  view 
of  our  rulings  upon  other  matters,  we  think 
it  unnecessary  to  pass  on  this  assignment  as 
to  Frank  Stewart.  Other  assignments  are 
argued;  but  we  are  of  opinion  It  la  not  es- 
sential that  they  should  be  f»nsldered  by  us. 

The  Judgments  of  the  court  t)elow  as  to  the 
plaintiffs  In  error  are  reversed,  and  the  case 
remanded. 

TATLOK  and  FABKHILU  JJ**  concur. 

WHITFIELD,  a  J.,  and  SHACKLBFOBD 
and  COCB;BELLv  JJ^  ooncor  is  tba  optnlok 
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MUGGE  T.  WARNELL  LUMBER  &  VE- 
NEER CO. 

(Supreme  Court  of  Florida.    Not.  28,  1009.) 

1.  ColYSTITOnONAL  LAW  ({  12*)— COMSTBDC- 

noN— Buixs  Applicable. 

The  roles  used  in  coostrains  statutes  are 
in  general  applicable  io  construing  Constitu- 
tioos. 

[Ed.  Note.— For  other  cases,  see  Constitation- 
al  Law,  Cent.  Dig.  |  9;  Dec  Dig.  {  12.*] 

2.  CoRsnrunoNAL  Law  {|  18*)— Consrsuo- 
Tio»— Inteht. 

Id  oonatming  and  applying  prorlsIoDi  of  a 
Constitation,  the  leading  purpose  should  be  to 
ascertain  and  effectuate  Uie  intent  and  object 
designed  to  be  accomplished. 

[Ed.  Not&— For  other  cases,  see  Constltntioa- 
al  Law.  Cent.  Di^.  S  10 ;  Dec.  Dig.  %  13.*] 

8.  CoKBnrruTioirAL  Law  (|  15*)— Conbtboo- 

TION  AS  A  WhOU. 

In  determlnlDg  the  meaning  of  words  In 

a  Constitution,  they  should  be  talten,  not  sep- 
arately, but  In  conjunction  with  other  words, 
and  considered  in  the  light  of  the  purpose  of  the 
lawmakers,  ai  shown  by  the  pzorisloits  as  an  en- 
tirety. 

[Bd.  Nftte.— For  other  cases,  see  Constitution- 
al Law,  Cent.  IHg.  |  9;  Dec.  Dig.  I  IS.*] 

4.  CoirsTinmoNAL  Law  (S  14*)— Consrsuo- 
Tion— Words  HAViira  DinxBKHT  Mean- 
in  os. 

When  words  may  import  different  meau- 
ings,  they  should  have  the  meaning  and  effect 
designed  to  be  given  them,  as  appears  by  a  fair 
consideration  of  the  whole  context,  in  view  of 
the  object  intend^  to  be  accomplished. 

CEd.  Note;— For  other  eases,  see  Constituticn- 
al  Law,  Gent.  Dig.  I  11;  Dec.  Dig.  I  14.*] 

5.  COUBTB  (I  216*)~JUBI8DIcnON— CONBTITO- 
TIONAL  PnOTISIONS. 

When  consideration  is  given  to  ell  the  pro- 
Tisiona  on  the  subject,  it  is  apparent  that  the 
intent,  purpose,  and  policy  of  the  Constitution  is 
to  confer  upon  the  Supreme  Court  appellate  ju- 
risdiction in  all  civil  cases  that  the  circuit  courts 
exercise  original  Jurisdiction  of  and  determine, 
and  to  vest  in  the  circuit  courts  appellate  juris- 
diction in  all  civil  cases  that  the  county  courts 
exercise  original  jurisdiction  of  and  determine. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent. 
Dig.  ii  532-tS3fi;  Dec.  Dig.  §  216.*] 

0.  Courts  (t  216*)— .Tubisdiction— Constitu- 

TIOHAXt     PB0VI8IOHS  —  "OrIOINATINO"  — 

"Abisino." 

The  words  "originating*'  and  "arising,"  as 
nsed  in  the  sections  of  the  Constitution  relating 
to  the  appellate  juriadiction  of  the  Supreme 
Conrt  and  of  the  circuit  courts,  refer  to  all 
cases  which  the  drcuit  and  county  courts,  re- 
spectively, exercise  original  jurisdiction  of  and 
determine. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  532-^i35:  Dec.  Dig.  S  216.* 

For  other  definitions,  see  Words  and  Phn^cs, 
vol.  6.  p.  50C5;  vol.  1,  pp.  492-49tf;  vol.  8,  p, 
7581.] 

7.  COTiBis  (S  216*)  —  JuBisDioTioN  —  Action 

COUUENCED   IN    CIRCUIT  CoURT— TBANSFEB 

TO  CouNTT  Court. 

Where  a  county  coni^  is  established  by  the 
L^islBtare  in  a  connty,  it  baa  origin^  inris- 
dktlon  over  all  snch  causes  as  are  assigned  to 

its  jurisdiction  by  the  Constitution,  whether 
such  causes  have  already  been  instituted  in  the 
circuit  court  or  not;  and  where  cases  over 
which  such  county  court  lias  exclusive  original 
jurisdiction  have  already,  before  the  establish- 
ment of  such  county  court,  been  instituted  in 


the  circuit  court,  such  circuit  court,  immediate- 
ly upon  the  establishment  of  the  county  court, 
ceases  to  have  original  jurisdiction  over  all  such 
causes,  and  they  are  transferred  for  trial  and 
determination  from  the  circuit  court  to  such 
county  court  ex  proprio  vigore  the  legislative 
act  establishing  such  county  court,  and  over  all 
such  civil  causes  so  transferred  to  and  determin- 
ed by  such  county  court  the  drcnit  court,  un- 
der the  Constitution,  has  exclusive  final  appellate 
jurisdiction.  If  the  judge  of  the  circuit  court  is 
disqualified  to  hear  and  determine  appellate  pro- 
ceedings In  any  such  cause,  because  of  orders 
made  therein  by  him  while  the  cause  was  pend- 
ing in  the  circuit  court,  the  law  provides  for 
a  hearing  therein  before  some  other  qualified 
circuit  judge.  The  Supreme  Court  in  such  civil 
cases  has  no  appellate  jurisdiction,  whether  the 
cause  was  in  act  originally  Instltated  in  the 
circuit  court  or  not. 

[Ed.  Note.— For  other  caaei,  see  Courts,  Dec. 
Dig.  i  216.*] 

8.  Oduots  (S  216*)— JUBiSDicnoH  — Action 

COHHENCED  IN  CIRCUIT  COUBT  —  TRANSFER 

TO  COUNTT  COURT. 

The  circuit  court,  not  the  Supreme  Court, 
has  appellate  jurisdiction  over  final  jud^ents 
of  a  county  court,  in  causes  commenced  in  the 
circuit  court,  but  transferred  by  operation  of 
law,  upon  the  creation  of  the  county  court,  to 
the  latter  court. 

[Ed,  Note.— For  other  cases,  see  Courts,  Dee. 
oJg.  I  216.*3 

(Syllabus  by  the  Court.) 

In  Banc.  Action  by  the  Waroell  Lumber 
A  Veneer  Company  against  Robert  Mugge. 
Judgment  for  plaintiff,  and  defendant  moves 
for  a  writ  ot  enor.   Motion  denied. 

Ql&i  &  Blmes,  for  plaintiff  in  error. 

WHITFIELD,  C.  J.  The  Wamell  Lam- 
ber  &  Veneer  Company  brought  an  action 
against  Robert  Mu^  In  the  circuit  court  for 
Hillsborougb  county.  While  the  action  was 
pending  in  the  circuit  court,  a  county  court 
for  Hillsborough  county  was  established  by 
an  act  of  the  Legislature,  and  the  cause, 
not  then  being  within  the  Jurisdiction  of 
the  circuit  court,  was  transferred  to  sacb 
county  court,  where  a  Judgment  was  render- 
ed In  fsTor  of  the  plaintiff  t>elow. 

Counsel  tor  the  defendant  below  bare  pre- 
sented here  a  motion  for  a  writ  of  error  to 
the  said  Judgment  of  the  county  court  A 
writ  of  error  is,  under  the  statutes  of  this 
state,  a  writ  of  right,  and  Issues  on  de- 
mand; but,  as  the  case  raises  a  question 
of  appellate  Jurisdiction,  the  motion  Is  pre- 
sented, so  the  Jurisdictional  feature  may  be 
determined  before  tbe  writ  of  error  is  Issued. 
See  Webster  v.  Powell,  36  Fla.  703,  IS  South. 
441. 

The  provisions  of  tbe  Constitution  to  be 
considered  are:  "Tbe  Supreme  Court  shall 
bave  appellate  jurisdiction  In  all  cases  at 
law  and  in  equity  originating  In  ttie  drcuit 
courts."  Section  5,  art  8.  "Tie  circuit 
courts  *  *  •  shall  have  final  appellate 
Jurisdiction  in  all  civil  and  criminal  cases 
arising  in  tbe  connty  court**  Section  11, 
art  5.    The  connty  courts  have  no  equity 
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jnrlsdlctloD  In  any  oonnty.  Nor  do  the  coun- 
ty courts  have  criminal  Jurladlctlon  In  coun- 
ties where  criminal  courts  of  record  are  es- 
tablished therein.  Section  29,  art  5,  Const. ; 
Jackson  t.  State,  33  Fla.  620,  15  South.  250. 
There  Is  a  criminal  court  of  record  In  Hills* 
borough  county.  The  rules  used  In  construing 
statutes  are  la  general  applicable  In  constru- 
ing Constitutions.   8  Cyc.  729. 

In  construing  and  applying  proTlslons  of  a 
Cwatltutlon,  the  leading  purpose  should  be 
to  ascertain  and  effectuate  the  Intent  and  the 
object  designed  to  be  accomplished.  In  de- 
termining the  meaning  of  words,  they  should 
be  taken,  not  separately,  but  in  conjunction 
with  other  words,  and  considered  In  the  light 
of  the  purpose  of  the  lawmakers,  as  shown 
by  the  provisions  as  an  entirety.  Where 
words  may  import  differmt  meanings,  they 
should  have  the  meaning  and  effect  designed 
to  be  given  them,  as  appears  by  a  fair  con- 
sideration of  the  whole  context,  In  view  of 
the  object  intoided  to  be  accomplished. 
There  is  no  question  of  general  and  special 
or  particular  Intent  here.  See  2  Lewis'  Sutii- 
erlond,  Statutory  Gonstmction  (2d  E!d.7  S 
347  et  aeq. ;  Board  of  Public  InBtmctlon  v. 
County  Commissioners  (decided  at  this  term) 
00  Soutb.  674 ;  Confclln  t.  Goldsmith,  5  Fin. 
280;  Southern  Btil  Telephone  ft  Telegraph 
Co.  T.  D'Alemberte,  39  Fla.  25,  21  South. 
570. 

When  constdeFatlon  la  given  to  all  the 
provisions  on  the  subject.  It  Is  apparent  that 
the  Intent,  purp<»e,  and  policy  of  tbe  Con- 
stitution are  to  confer  upon  the  Supreme 
Court  appellate  Jurisdiction  in  all  dvll  cases 
of  which  the  circuit  courts  take  original  Ju- 
risdiction, and  to  vest  in  the  circuit  courts 
appellate  Jiuisdictlon  in  all  civil  cases  of 
which  the  county  courts  take  original  Juris- 
diction. With  this  In  view  tbe  language,  "all 
cases  at  law  or  in  equity  originating  in  the 
circuit  courts,"  and  "all  civil  cases  arising 
In  the  county  courts,"  as  used  In  the  sections 
of  the  Constitution  above  quoted,  clearly 
mean  all  cases  of  which  such  courts  respec- 
tively exercise  original  Jurisdiction  of  and 
determine. 

This  conclusion  Is  supported  by  a  consid- 
eration of  the  provisions  of  tbe  Constitution 
giving  to  tbe  circuit  courts  and  the  county 
courts  specified,  but  different,  appellate  Juris- 
diction In  civil  cases,  and  also  giving  to  the 
circuit  and  county  courts  current  original  Ju- 
risdiction in  certain  classes  of  civil  cases. 
The  words  "originating"  and  "arising,"  as 
used  in  the  sections  relating  to  appellate  Ju- 
risdiction, must  refer  to  all  cases  circuit 
courts  and  county  courts,  respectively,  exer- 
cise original  Jurisdiction  of  and  determine. 

If  the  Supreme  Court  has  no  appellate 
Jurisdiction  of  cases  determined  In  the  coun- 
ty court,  laecause  the  Constitution  Intends 
that  tbe  circuit  court  alone  has  such  Juris- 
diction, and  the  circuit  court  has  no  appel- 
late Jurisdiction  of  cases  determined  in  tbe 


county  court,  where  th^  did  not  actually 
commence  or  arise  in  that  court,  but  were  be- 
gun or  originated  In  the  circuit  court,  and 
were  transferred  to  the  county  court  when 
It  was  oi^nised  hy  the  Legislature,  then 
such  cases  cannot  be  reviewed  by  writ  of  er^ 
ror  anywhere.  This  was  not  ccmtemplated 
in  making  the  organic  law. 

The  Constitution  provides,  in  section  18  ct 
article  5,  that  "the  Legislature  may  organ- 
ize, In  such  counties  as  It  may  think  proper, 
county  courts  which  shall  have  Jurisdiction 
of  all  cases  at  law  in  which  tbe  demand  or 
value  of  the  property  involved  shall  not  ex- 
ceed five  hundred  dollars,"  etc.,  of  wiiicii 
class  of  cases,  that  exceed  the  Jurlsdlctloo 
of  Justices  of  the  peace,  the  circuit  court  had 
exclusive  original  Jurisdiction  before  the  coun- 
ty court  was  established.  When  a  county 
court  is  eatat^ahed,  the  circuit  court  for  tbe 
county  has  no  original  Jurisdiction  of  aucb 
cases  at  law  m  the  couuty  court  has  ex- 
clusive original  Jurisdiction  of,  because  the 
Constitntlon  established  the  circuit  courts, 
and  provides,  in  section  11  of  article  5,  that 
"the  circuit  courts  shall  have  exclusive  orig- 
inal Jurisdiction  in  all  cases  In  equity,  also 
In  all  cases  at  law,  not  cognizable  1^  Inferior 
courts,"  and  the  Constitntltm  intended  the 
county  courts  to  be  estabUdied  to  relieve  tbe 
circuit  courts  of  a  part  of  their  Jorisdlctlim. 
See  Jackson  v.  Stat^  33  Fla.  030,  15  South. 
250.  The  Constitution  expr»Bly  gives  tbe 
circuit  and  county  courts  concurrent  original 
Jurisdiction  in  cases  of  forcible  entry  and 
unlawful  detention. 

In  providing  appellate  Jurisdiction  the 
ConstitutliHi  contemplates  that  the  circuit 
courts  ^all  bare  appellate  Jurisdiction  of 
all  cases  cognizable  in  the  county  courts  aft- 
er they  are  established,  Induding  those  (sses 
that  are  cognizable  in  the  county  courts,  but 
were  actually  tiegun  In  and  transferred  from 
the  circuit  courts.  Therefore  the  phrase,  "all 
■dvll  and  criminal  cases  arising  in  the  coun- 
ty court,"  as  used  in  the  section  of  the  Con- 
stitution above  quoted,  must  mean  and  refer 
to  all  cases  cognizable  In  the  county  court 
after  it  Is  organized  by  the  Legislature  pur- 
suant to  the  authority  of  the  Omstltutton, 
which,  of  course,  Indudes  the  cases  cm- 
menced  In  the  circuit  court  and  transferred 
to  tbe  county  court  when  organized. 

Chap^  5987,  p.  199,  Laws  1909,  under 
which  the  county'  court  for  HiUsborousb 
county  was  organized,  makes  no  provision 
for  tbe  transfer  from  the  drcult  court  to 
tbe  county  court  of  such  causes  as  tbe  lat- 
ter court  has  Jurisdiction  of;  but  sudi 
transfer  was  proper  under  the  provision  of 
the  Constitution  that  "the  circuit  courts  shall 
have  exclusive  original  Jurisdiction  •  •  • 
In  all  cases  at  law,  not  cognizable  by  Inferior 
courts,"  and  in  view  of  the  terms  and  par- 
IMse  of  the  act  organizing  tbe  county  court. 

Where  a  county  court  Is  established  by  th<j 
Legislature  in  a  county,  it  has  original  Ju- 
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rlsdlctlon  over  all  nidi  cansea  aa  are  as-, 
signed  to  Ita  jurladlctimi  by  the  Cioiiatltn- 
U<A.  wbetber  audi  causes  have  already  be^ 
iBsUtnted  In  the  circuit  court  or  not  And 
vhere  cases  over  wbldi  such  county  court 
has  ezdnslre  original  jurisdiction  haTe  al- 
ready, before  the  eatablidiment  of  such  coun- 
ty court,  been  Instituted  In  tbe  circuit  court, 
such  circuit  court,  immediately  upon  tbe 
establlBbment  of  tbe  county  c(»irt,  ceases  to 
hare  original  jnrlsdlctira  over  all  sucb  caus- 
es, and  they  are  transferred  for  trial  and 
determination  from  tbe  circuit  court  to  such 
county  court  el  proprlo  rlgore  the  leglslattTe 
act  eatobllahins  such  county  court,  and  over 
all  sncb  dvU  causes  ao  transferred  to  and 
determined  by  such  county  court  the  drcult. 
court,  under  tbe  Constitution,  has  ercluaWe 
final  appdlate  Jurisdiction.  If  the  Judge 
of  the  drcult  court  is  disqualified  to  hear 
and  determine  appdlate  proceedings  In  any 
Bucb  came  because  of  ordras  made  therein 
by  him  while  the  cause  waa  pending  In  the 
drcult  court,  the  law  provides  for  a  hear- 
ing therein  before  some  other  qualified  dr- 
cult Judge.  The  Supreme  Court  lu  such  civ- 
il cases  has  no  appellate  jurlBdlction,  wbetb- 
er the  cause  waa  In  fact  originally  instituted 
In  the  drcult  court  or  not 

The  drcult  court,  not  the  Supreme  Court, 
baa  appdlate  Jurisdiction  over  final  Jucte- 
ments  of  a  county  court  In  canaea  commenced 
in  the  drcult  court  but  transferred  by  oi>- 
eratlon  of  law  upon  the  creation  ot  tbe  coun- 
ty court  to  the  latter  court 

The  decision  In  the  case  of  Blue  t.  State. 
32  Fla.  03,  18  South.  037,  was  based  upon 
proTisIona  of  the  Constitution  rdatlng  to 
criminal  cases.  Whetbor  the  Judge  of  the 
circuit  court  would  be  disqualified  to  bear 
and  determine  writs  of  error  In  cas^  trans- 
ferred to  the  county  court  Is  a  question  of 
tbe  disqualification  of  a  particular  Judge, 
and  does  not  affect  tbe  Jurisdiction  of  tbe 
courts  under  the  Constitution.  The  Supreme 
court  has  no  Jurisdldlon  to  Issue  a  writ  of 
error  directly  to  a  Judgment  of  a  county 
court  or  to  determine  a  cause  upon  sucb  a 
writ  of  error.  Therefore  the  motion  for  tbe 
Issuance  of  the  writ  of  error  ts  doiled.  All 
cmurnr. 


(124  La.) 

No.  17,799. 

STATB  V,  PRICB  et  aL 

(Sopzeme  Court  of  Louisiana.  Nor.  15,  1009.) 

CannNAL  Law  (1  1020*)-ConBT8  (5  224»)— 
Appeal— Jurisdiction  of  Supreme  Cdubt. 
The  Supreme  Court  has  no  appellate  joris- 
diction  in  crimiDBl  cases,  where  the  offense 
charged  is  not  puDishable  by  death  or  imprison- 
ment at  hard  labor,  except  where  "a  fine  exceed- 
ing three  hundred  dollars  or  imprisonment  ex- 
ceeding six  months  is  actually  imposed."  Const 
1888,  art.  85.  The  mere  raising  of  a  constitu- 
tional question  in  a  criminal  case  does  not  vest 


the  Supreme  Court  with  appellate  Jurisdiction. 
Id, 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  S  2S80:  Dec  Dig.  I  1020;* 
Courts.  Dee.  Dig.  \  224.*] 

(Syllabus  tqr  the  Court) 

Appeal  from  Twenty-Third  Judldal  Dis- 
trict Court  Parish  of  St  Mary;  Charles  A. 
O'Nidl,  Judge. 

Frank  and  Flelden  Price  were  convicted  of 
sdllng  llqnora  to  women,  and  for  selling  to 
both  whites  and  negroes,  and  appeal.  Dis- 
missed. 

D.  Caffery,  Jr.,  James  K.  Parkeraon,  and 
Emmet  Alpha,  for  appellants.  Walter  Gul- 
on,  Atty.  Gen.,  and  T.  H.  Milling,  Dlst.  Atty. 
(B.  O.  Pleasant,  of  couusel),  tor  the  State. 

LAND,  J.  Defendants  were  Indicted  In  one 
count  for  selling  or  permitting  to  be  sold  In 
their  licensed  aaloon  intoxicating  liquors  to 
women,  and  in  another  count  for  selling  or 
permitting  the  sale  of  Intoxicating  liquors  for 
consumption  on  the  premises  .to  both  whites 
and  negroes. 

The  defendants  were  tried  and  found  guilty 
on  the  first  count,  and  not  guilty  cm  the  sec- 
ond count ,  Each,  of  the  defeudi^nts  waa  sen- 
tenced to  pay  a  fine  of  $50  and  the  costs  of 
court,  and  In  default  of  payment  of  the  fine 
to  Imprisonment  In  the  parish  Jafl  for  30  days. 

Defendants  have  appealed,  and  the  state 
has  moved  to  dismiss  the  appeal  on  tbe 
ground  of  want  of  Jurisdiction  In  tbe  Su- 
preme Court 

As  the  fine  imposed  docs  not  exceed  $300, 
or  the  alternative  Imprisonment  exceed  0 
months,  this  court  has  no  Jurisdiction  of  the 
case.  Const.  189S,  art  85.  The  mere  raisin}; 
of  a  constitutional  question  tn  a  criminal 
case  does  not  vest  Jurisdictlott  in  the  Su- 
preme Court  Id. 

It  is  therefore  ordered  that  this  appeal  be 
dismissed. 


(124  La.) 
No.  17,929. 
Succession  of  MALONBT. 

(Supreme  Court  of  Louisiana,  t^ov.  15,  1000.) 
Husband  and  Wife  (|  87»)— Liabiliit  of 

WlTB— SUHETT  ON  APPEAI.  BoND. 

A  married  woman  cannot  bind  herself  as 
surety  for  her  husband  on  an  appeal  bond.  Rev. 
Civ.  Code,  arts.  1790,  230a 

[Ed.  Note.— For  other  cases,  see  Ho^nd  and 
Wife,  Cent  Dig.  8S  34t>-353;  Dec.  Dig.  |  87.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans;  Fred.  D.  King,  Judge. 

In  the  matter  of  the  succession  of  Eliza- 
beth C.  Malouey.  Application  of  Harry  II. 
Maloney  for  probate  of  alleged  last  will  of 
deceased  denied,  and  he  appealed.  Dis- 
missed. 
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W.  F.  Brewer,  L.  H.  Doty,  Geo.  E.  Dnclanx, 
and  Paul  W.  Maloney,  for  appellant  Mc> 
CIoBkey  &  Benedict  Dlnkelspiel,  Hart  & 
Davey.  and  Curtis,  Elmer  &  Elmer,  for  ap- 
pellee J.  H.  Maloney.  Geo.  W.  DoddB  and 
W.  L.  Hughes,  tot  other  appellees. 

LAND,  J.  The  Judgment  below  dismissed 
the  application  of  Harry  H.  ftlalon^  for  tlie 
probate  of  the  alleged  last  will  of  the  deceas- 
ed and  for  his  appointment  Uierennder  as 
testamentary  executor,  and  tent  Into  posses- 
sion of  the  estate  Dr.  James  H.  Maloney,  as 
suTTlTing  husband  and  usufructuary,  upon 
his  assuming  and  {wylng  the  debts  of  the 
community. 

Harry  H.  Maloney  obtained  an  order  of  ap- 
peal from  said  Judgment  and  filed  a  devol- 
ntlTe  appeal  bond,  with  his  wife  as  surety. 

The  appellee  has  mored  to  dismiss  the  ap- 
peal on  the  ground  that  the  wife  cannot  bind 
herself  as  surety  for  her  husband. 

The  law  reads  that  "the  wife  cannot  bind 
herself  for  her  husband,  nor  conjointly  with 
him,  for  debts  contracted  by  him  before  or 
during  the  marriage."  Betr.  CIt.  Code,  art 
2396.  The  wife  cannot  become  secnrlty  for 
her  hiffiband's  debts.  Id.  art  1790;  State 
of  Louisiana  v.  Bradley,  Jtl  La.  Ann.  623. 

It  is  therefore  ordered  that  the  appeal 
herein  be  dismissed,  at  appellant's  costa 


a24  La.) 
No.  17,723. 
STATE  V.  WILLIAMS. 

(Sopreme  Court  of  Louisiana.  Not.  15,  1909.) 
CanciNAL  Law  (5  721*)— Tbial— Abgumknt 

or  DiBTKICT  AtTOBNEY. 

The  district  attorney,  in  his  arsoment  to 
the  jury,  said:  "The  accused  himself  has  tes- 
tified that  be  jumped  the  fence,  aa  testified  to 
by  one  of  the  state  witnesses."  To  which  It  was 
objected  that  the  accused  had  not  so  testified. 
Whereupon  the  district  attorney  explained  that 
he  was  speaking  figuratively,  and  what  he  meant 
was  that  the  accnaed  had  admitted  to  the  dep- 
uty sheriff  that  he  bad  Jumped  the  fence,  and 
the  deputy  sheriff  had  testified  to  that  fact,  and 
therefore,  figuratively,  the  accused  had  testi- 
fied, through  the  deputy  sheriff.  "I  could  not 
have  meant"  (the  district  attorney  proceeded  to 
say)  "that  the  accased  had  testified  to  that  fact, 
because  the  accused  has  not  testified  at  all. 
You  know  that  he  has  not  been  on  the  stand." 

Held,  that  the  remarks  of  the  district  attor- 
ney implied  no  unfavorable  construction  of  the 
failure  of  the  accused  to  testify  in  his  own 
behalf,  and  were  not  violative  of  either  the 
letter  or  the  spirit  of  the  provision  of  Act  No^ 
29,  p.  39,  of  1886,  which  reads:  "And  provided, 
furtoer,  that  his  failure  to  testify  shall  not  be 
construed  for  or  against  htm,  but  all  testimony 
shall  be  weighed  and  considered  according  to 
the  general  rules  of  evideuce,  and  the  trial 
judge  shall  so  charge  the  jury." 

[E>1.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  f  1672 ;  Dec.  Dig.  |  721.*] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-First  Judicial  District 
Court  Parish  of  IberriUe;  C  K.  Schwlng, 
Judge. 


Sidney  Williams  was  cixiTlcted  of  grand 
larceny,  and  appeate.  Affirmed. 

Paul  G.  Borron  and  Frederic  P.  Wllbert 
for  appellant  Walter  Gulou,  Atty.  Gen.,  and 
J.  H.  MorrtsoD.  Dist  Atty.  (B.  Q.  Pleasant,  of 
counsel),  for  the  State. 

Statement  of  the  Case. 

MONBOE,  J.  Defendant,  haTing  been  con- 
victed of  grand  larceny  and  duly  sentenced, 
relies  In  this  court  (»i  a  bill  of  exception  con- 
taining the  following  recital,  to  wit : 

"The  district  attorney,  In  his  argument  to  the 
Jury,  cCHnmented  to  the  jury  on  the  failure  of 
the  accused  to  testifv  In  the  manner  as  follows: 
'The  accused  himself  has  testified  that  be  jump- 
ed the  fence,  as  testified  to  by  one  of  the  state's 
witnesses,  thereby  contradicting  Mr.  Levy,  who 
testified,  for  the  defense  that  the  accused  was 
at  his  store  at  that  time.'" 

That  when  the  district  attorney  made  this 
statement  counsel  for  the  defendant  object- 
ed to  the  statement,  and  stated  that  tbe  ac- 
cused did  not  testify  to  that  fact  The  dis- 
trict attorney  then  stated  that  he  was  speak- 
ing figuratively,  and  what  he  meant  was  that 
the  accused  had  admitted  to  the  deputy  sher- 
iff that  he  Jumped  the  fence,  and  the  deputy 
sheriff  had  testified  to  that  fact  and  there- 
fore, figuratively,  the  accused  had  testified, 
through  the  deputy  sheriff. 

"I  could  not"  (he  said)  "have  meant  that  the 
accused  had  testified  to  that  fact  because  the 
accused  has  not  testified  at  all.    Yon  know 

that  be  has  not  been  on  the  stand." 

To  which  statement  counsel  for  tbe  ac- 
cused objected  that  it  was  injnrloua  and 
prejudicial  to  his  client 

Opinion. 

It  Is  not  disputed  that  the  state  witness 
had  testified  that  the  accused  had  admitted 
to  him  "that^  he  Jumped  the  fence,"  and. 
whilst  we  are  disposed  to  give  tbe  accused 
the  full  benefit  of  that  provision  of  our  stat- 
ute (Act  No.  29,  p.  39,  of  1886)  which  reads: 

"And  provided  further,  that  his  failure  to 
testify  shall  not  be  construed  for,  or  against, 
him,  but  all  teetimony  shall  be  weighed  and  con- 
sidered according  to  the  general  rules  of  evi- 
dence, and  tbe  trial  judge  shall  so  ehaige  the 
jury" 

— we  find  nothing  In  the  language  used  by 
the  district  attorney  which  would  warrant 
the  conclusion  that  either  the  letter  or  the 
spirit  of  that  provision  was  thereby  violated. 
It  was  legitimate  argument  that  the  testi- 
mony of  the  state  witness  to  the  admission 
made  by  the  accused  was  the  equivalent 
of  testimony  given  by  the  accused,  and  nei- 
ther In  making  that  argument  nor  In  the  ex- 
planation which  was  provoked  by  the  objec- 
tion of  the  counsel  for  the  accused  was  there 
any  attempt  to  draw  an  unfavorable  de- 
duction from  the  fact  that  the  accused  bad 
failed  to  testify  in  his  own  bebalf.   In  tbe 
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caw  ot  State  Uanwanx,  60  La.  Ann.  11S7, 
24  Soatb.  6U,  It  appealed  tbat  the  district 
attorney  bad  said:  ' 

"WI17  did  Marceaox  not  go  on  the  ftand  and 
t«fltifj  in  his  own  behalf,  if  he  was  not  gailty? 
He  had  the  r^ht  to  do  so?  He  did  not  do  it 
because  he  knew  better^ 

— i^blcb  was,  dlatlncUy,  to  conatroe  hla  fall- 
are  to  testify  affalnst  talm.  In  State  t.  Bob- 
Inson.  U2  La.  939;  86  South.  8U,  the  dis- 
trict attorney  said: 

"Gsntlemen  of  the  Jary,  the  a  ceased  has 
ctmfessed  that  he  shot  John  Hase,  the  party 
whom  he  is  diarged  with  having  killed,  and 
this  confession  has  been  proved  by  the  old 
man,  Robert  Tnrpin;  and,  gentlemen  of  the 
jpiT  (pointing  his  finger  at  the  defendant  Lee 
Robinson),  he  has  not  denied  It.  He  bad  the 
light,  under  the  law—** 

And  be  was  there  stopped  by  file  cwinsel 
tm  the  accnsed  and  the  court  And  there, 
again,  the  fallnre  of  the  accused  to  testify 
In  bis  own  behalf  was  enq>baslsed  and  con- 
strued asalnst  blm.  The  cases  thus  cited  do 
not,  In  our  opinion,  annwrt  tbe  contention  of 
the  learned  counsel;  and,  for  tbe  reascms 
given,  tbe  vailct  and  sentence  appealed 
from  are 

Affirmed. 


(124  La.) 
No.  17,985. 
TURNER  T.  WOODS. 
In  re  TURNER. 
(Snpnme  Court  of  Looisiana.   Nor.  29.  1909.) 
Jusncis  or  tbb  Pbaci  Q  44*)— Jvbisdic- 

TlOn— INTEBEST. 

Where  tbe  only  demand  Is  for  Interest,  the 
snm  claimed  necessarily  constitutes  the  amount 
in  dispnte.  Interest  w  excluded  when  it  is  a 
mere  meident  to  a  principal  demand.  Const 
arts.  8&  9a  109.  126. 

[Ed.  Note.— For  oth«  cases,  see  Justices  of 
the  Peace,  Dec  Dig.  f  44.*] 

(Syllabus  by  the  Court.) 

Action  by  W.  D.  Turner  against  R.  P. 
Wouds.  Judgment  for  plaintiff  before  a  jus- 
tice was  reversed  In  the  district  court,  and 
W.  D.  Turner  applies  for  writs  of  certiorari 
and  mandamus.   Application  dismissed. 

Clifton  Mathews,  for  relator. 

LAND,  J.  Plaintiff  sued  out  an  attach- 
ment In  a  Justice  of  the  peace  court  on  a. 
claim  for  9^6.69,  for  alleged  unpaid  Interest 
on  a  note  for  91/)00.  Relator  admlte  that  the 
defendant  made  sundry  payments  on  tbe 
note,  aggregatlnK  the  sum  of  f 1,000,  but  con- 
tends that  said  partial  payments  extinguish- 
ed tbe  principal  debt,  leaving  $286.69  due  as 
Intmst 

Tbe  curator  ad  hoc  appointed  to  represent 
tbe  defendant  excepted  to  tbe  Jurisdiction  of 
tbe  Justice  of  tbe  peace  court  ratlone  mate- 
rite.  This  exceptlim  was  overruled,  and  there 
was  judgment  for  plaintiff. 


Tbe  curator  ad  hoe  aj^waled  to  the  dis- 
trict a)urt,  and  the  Judge  reversed  tbe  Judg- 
ment on  tbe  ground  of  want  of  jurisdiction 
In  the  justice  of  the  peace  court 

Relator  has  applted  to  this  court  for  writs 
of  certiorari  and  mai^amus. 

A  Justice  of  the  peace  has  no  Jurisdiction 
where  the  amount  In  dispute  exceeds  SlOOi 
It  la  true  that,  under  the  Constitution  of 
1808,  Interest  Is  excluded  in  determining  tbe 
jurlsdictlw  of  a  Justice  of  tbe  peace  court. 
Article  126.  But  this  rule  assumes  tbat 
some  amount  la  In  dispute  exclusive  of  In- 
terest or  in  other  words,  that  tbe  demand 
Is  for  a  principal  snm  and  Interest  thereon; 
but  where  the  only  demand  la  for  Interest 
the  sum  claimed  la  the  amount  In  dispute. 
Otherwise,  there  would  be  no  amoimt  In  dis- 
pute. 

It  Is  therefore  ordered  that  tbe  applica- 
tion of  relatOT  be  dismissed,  with  coste. 


a24  La.) 

No.  17,751 

BASILB  V.  TARANTO. 

(Supreme  Conrt  of  LouMana.   Nov.  15,  1909.) 

Appeal  and  Ebbob  ((  1010*)  —  Rxvixw — 
Weight  or  Evidencb. 

The  judgment  of  a  district  court,  which  is 
appealed  from,  is  presumed  to  be  correct.  The 
party  appealing  must  ^ow  error,  to  justify  its 
reversal. 

[Ed.  Note.— For  oAer  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3979 ;  Dec  Dig.  |  1010.*] 

(Syllabus  hy  tbe  Conrt) 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court  Parish  of  JefTerson;  Prentice  E. 
Edrington,  Judge. 

Action  by  Rosalie  Baslle,  wife  of  Philip 
Taranto,  against  Philip  Taranto.  Judgment 
for  plaintiff.   Defendant  appeals.  Affirmed. 

Frederick  A.  Mlddleton,  tot  appellant 
Philip  Patomo,  for  appellee. 

NIGHOLLB,  J.  Plaintiff  aQeged  that  sbe 
was  married  In  Itely  to  her  said  husband 
about  87  years  ago;  tbat  there  are  six  chil- 
dren bom  of  the  marriage  with  her  aald 
husband,  five  of  whom  are  of  age,  and  the 
last  one,  Jamea  Taranto,  a  minor  17  years 
of  age;  that  she  bad  conducted  herself  prop- 
erly, had  given  her  husband  no  cause  for 
llltreatmCTt,  and  had  done  everything  in 
her  power  to  make  bis  home  happy  and 
comforteble;  that  for  about  two  years  past 
her  husband  had  continually  lUtreated  her 
at  their  residence  In  this  parish,  continu- 
ally insulting,  assaulting,  and  beating  her, 
charging  her  with  Infldellty,  and  making  her 
Ufe  InstqtporCable,  and  finally  driving  her 
from  tbe  matrimonial  domicile,  compelling 
her  to  aeek  protectlim  at  her  eon's  home. 
Joe  Taranto,  on  the  Hetalrie  Ridge;  that 
under  tbe  circumstances  petitioner  decided 
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to  obtain  a  decree  of  separatltm  from  bed 
and  board  from  ber  husband. 

That  there  was  some  property,  both  moT- 
able  and  Immovable,  consisting  of  certain 
parcels  of  ground,  which  she  described.  She 
declared  that  said  property  was  acquired 
during  the  community  between  herself  and 
her  husband;  that  she  feared  that  her  hus- 
band would  dispose  of  the  same  to  her  prej- 
udice during  the  pendency  of  this  suit;  that 
an  Inrentory  and  appraisement  of  the  said 
property  should  be  made  in  the  manner 
and  form  prescribed  by  law;  and  that  an 
Injunction  restraining  her  husband  from  dis- 
posing of  any  part  of  said  property  In  any 
manner  was  necessary  for  the  protection  of 
ber  rights  In  the  premises. 

She  prayed  that  she  be  authorized  to  In- 
stitute and  prosecute  the  action;  that  the 
residence  of  her  son  Joseph,  where  she  was 
then  residing,  be  assigned  to  her  as  her 
domicile  during  the  pendency  of  the  suit; 
that  an  Inrentory  and  appraisement  of  all 
the  property  belonging  to  the  community  be 
taken;  that  a  writ  of  Injunction  Issue,  re- 
straining the  defendant  from  disposing  In 
any  manner  of  any  part  of  said  property: 
that  her  husband  be  cited;  and  that  she 
have  Judgment  decreeing  a  separation  of 
bed  and  board  between  herself  and  hus- 
band and  maintaining  the  Injunction. 

An  Injunction  Issued  as  prayed  for  under 
order  of  court. 

Defendant  excepted  to  the  petition  on  the 
ground  that  It  was  too  vague  and  Indefinite 
to  admit  of  a  proper  answer  and  defense. 
In  that  It  did  not  disclose  the  time  and 
place  at  which  plaintiff  charged  that  he  bad 
assaulted  and  beaten  plaintiff,  tbat  he  had 
charged  her  with  Infidelity,  and  had  driven 
ber  fropi  the  matrimonial  domicile.  He 
prayed  that  the  exception  be  maintained, 
nod  plaintiff  compelled  to  make  certain  the 
allegations  complained  of,  and  on  default 
so  to  do  the  suit  be  dismissed  and  the  In- 
junction dissolved. 

The  exception  was  overruled,  and  defend- 
ant reserved  a  bill. 

Under  reservation  of  bis  exception,  de- 
fendant answered.  After  pleading  a  general 
denial,  he  averred  that  he  bad  at  all  times 
properly  cared  for  and  well-treated  bis  wife, 
but  that  she,  on  the  contrary,  had  been 
guilty  of  gross  cruelty  and  lUtreatment; 
that  his  wife  bad  repeatedly  and  In  public 
accused  him  of  Infidelity,  and  cursed  and 
abused  him  In  such  manner  as  to  make  life 
Insupportable;  that  his  said  wife,  without 
cause  on  part  of  respondent,  left  the  matrl-' 
monlal  domicile  to  make  her  home  with  her 
son,  Joseph  Taranto,  on  Metalrie  Btdge; 
that  all  of  said  acts  constitute  In  law  cruel 
treatment,  such  as  to  render  living  together 
Insupportable,  and  her  absence  from  home 
constitutes  abandonment  within  the  mean- 
ing of  the  law;  and  now,  assuming  the  char- 


acter of  plaintiff  In  reconvention,  defend- 
ant desires  a  separation  from  bed  and  board 
from  bla  said  wife. 

He  prayed  that  the  petition  of  plaintiff  be 
dismissed,  at  ber  coat;  and,  now  aaramlng 
the  character  of  plaintiff  In  reconvention,  re- 
^ndent  prayed  tbat  he  have  Judgment 
against  his  said  wife,  decreeing  a  separa- 
tion from  bed' and  board  against  bis  said 
wife,  and  for  costs,  and  for  general  relief. 

The  district  court  rendered  Judgment  de- 
creeing a  separation  from  bed  and  board  be- 
tween plaintiff  and  defendant  It  farther 
perpetuated  the  Injunction  and  ordered  the 
defendant  to  pay  costs. 

Defendant  has  appealed. 

The  district  Judge,  In  rendering  Judgment, 
declared  that  plaintiff  bad  made  a  sufficient- 
ly strong  showing  to  Justify  a  Judgment  in 
her  favor  as  prayed  for.  There  is  evidence 
In  the  record,  which,  if  tme,  supports  that 
statement  We  cannot  say  that  the  court 
erred. 

The  Judgment  appealed  from  Is  therefore 
affirmed. 


(124  La.) 
No.  17,693. 

WILLIAM  FRANTZ  &  CO.  v.  J.  S.  WINE- 
HILL  &  CO.  et  al. 

In  re  WILLIAM  FRANTZ  ft  GO. 
(Supreme  Court  of  Louisiana.    Oct  18,  1909. 

Rehearing  Denied  Nov.  20,  1909.) 
Pawkbhokess  (I  6*)— Title  or  Plkdoob— 

VALTDITT  op  PUIDOB. 

Where  a  person  IntniBts  to  another  sn 
article  of  merchandiBe,  upon  the  representation 
that  it  is  to  he  exhibited  to  a  third  person  with 
a  view  of  selliog  it,  and  authorizes  the  sale 
to  be  made  at  a  certain  price,  the  person  recfiv- 
ing  the  article  to  retain  as  his  compensation 
any  amount  paid  by  the  pnrcbaser  in  excess  of 
the  price  fixed  by  the  owner,  such  person  re- 
ceiving does  not  thereby  acquire  the  right  to 
pawn  the  property  for  bis  own  benefit,  and  the 
party  to  whom  it  may  be  delivered  in  pawn 
acquires  no  right  thereby  to  hold  it  as  against 
the  owner. 

[Ed.  Note.— For  other  cases,  see  Pawnbrokers, 
Cent  Dig.  M :  Dec.  Dig.  fi  &.*] 

(Syllabus 'by  the  Court) 

Action  by  William  Frantz  ft  Co.  against 
J.  S.  Wliiehill  &  Co.  and  another.  Judgment 
for  plaintiffs  was  reversed  by  the  Court  of 
Appeal,  and  plaintiffs  apply  for  certiorari  or 
writ  of  review.  Judgment  of  Court  of  Appeal 
reversed,  and  of  district  court  affirmed. 

J.  Zach  Spearing,  for  appHcanta  W.  S. 
Parkerson  and  Bernard  Broenn,  for  le^MWd- 
ents. 

MONROE,  J.  Plaintiff  obtained  Judgment 
In  the  district  court  against  defendants,  in 
solldo,  for  a  diamond  stud  and  a  diamond 
heart,  and.  In  default  of  delivery,  for  ¥810.94 
(as  the  value  of  tbose  articles),  with  Interest. 

Moss  bad  made  no  defense  and  took  no  ap- 
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peal.  WlnetilU  &  Co.  appealed,  and  the  Judg- 
ment, as  to  them,  was  reversed  by  the  Conrt 
of  Appeal.  Plaintiffs  are  before  this  court 
[ffaying  tor  a  review  and  reversal  of  the  rul- 
iiV  last  mentioned. 

The  facte,  as  disclosed  by  the  record,  are 
as  follows: 

The  defendant  Moss  Is  a  mechanic  (jew^er, 
as  we  take  It),  who  worked,  at  times,  for 
plalntltf,  and  who  was,  on  one  or  two  occa- 
sions. Intrusted  with  articles  of  Jewelry  to 
sell,  with  the  understanding  that  the  articles 
were  to  bring  a  certain  price,  and  that  be 
might  retain,  as  his  commission,  whatever 
be  conld  get,  over  and  above  the  prices 

On  March  28, 1908,  he  represented  to  plain- 
tiffs that  he  had  a  customer  who  wanted  a 
dianoond  stud,  and  he  was  intrusted  with  the 
stud  here  claimed,  on  the  condition  that  he 
sell  it  and  return  a  certain  amount  as  the 
proceeds,  or  else  return  the  stud.  It  appears, 
however,  that  Moss  had  made  the  acquaint- 
ance of  a  young  Roumanian  named  Belch- 
stadt,  who  had  been  In  this  country  but  a 
month  or  two,  and  that  he  had  led  Relchstadt 
to  believe  that  he  (Moss)  would  assist  him  In 
getting  a  position.  When,  therefore,  he  came 
Into  the  possession  of  plalntiCI's  diamond 
stud,  having  really  no  customer  for  It  and 
having  obtained  It  with  the  lnt«itlon  of  ap- 
propriating it  to  his  own  use,  he  easily  ob- 
tained Relchstadt's  consent  to  pawn  It  for 
him.  and  be  went  with  Relchstadt  to  the 
pawnshop  of  the  defendants  WInehlll  &  Co., 
but  remained  outside  whilst  Relchstadt  went 
in  and  effected  the  pawn,  using  for  that  pur- 
pose the  name  "M.  Wiseman,"  for  tbe  reason 
(as  he  testified)  that,  having  so  recently  ar- 
rived. In  this  country,  he  did  not  wish  to  ap- 
pear as  having  been  engaged  In  a  transaction 
of  that  kind.  The  money  that  he  obtained, 
and  the  pawn  ticket,  he  delivered  to  Moss, 
who  was  waiting  tor  him  on  the  banquette, 
and  he  received  no  compensation  for  his  serv- 
ice; the  whole  thing,  so  far  as  he  was  con- 
cerned, having  been  done  In  good  faith  as  a 
matter  of  favor,  wbldi  he  hoped  wonld  be 
reqnlted  In  kind. 

On  April  2d,  following,  Moss  obtained  from 
plaintiffs  the  "diamond  heart"  which  la  here 
claimed,  on  like  conditions,  and  disposed  of  It 
In  tbe  same  way.  A  few  days  later,  failing 
to  account  for  either  of  the  articles  mention- 
ed or  the  proceeds  (but,  upon  demand  being 
made,  representing  that  he  had  been  "held 
up"  and  robbed),  he  was  arrested,  and  soon 
made  a  confession  whereby  plaintiffs  and  the 
police  were  Informed  as  to  the  disposition 
that  he  had  made  of  the  Jewelry.  One  of  the 
plaintiffs  thereupon,  accompanied  by  a  detec- 
tive, visited  the  shop  of  WInehlll  &.  Co.,  and 
they  were  shown  tbe  articles  In  question^ 
which  were  then  and  there  Identified  as  the 
plaintiffs*  property;  WInehlll  &  Co.  being  no- 
tified of  that  fact  and  of  the  circumstances 
under  which  the  property  had  been  obtained 
from  plaintiffs.  In  tbe  meanwhile  Moss, 
about  the  time  of  his  arrest,  borrowed  $100 


from  Relchstadt  (being  all  that  the  latter 
had),  on  the  pretense  that  he  was  In  great 
troubla  And  somewhat  later  one  Fink,  a 
pawnbroker,  proposed  to  Relchstadt  that  they 
should  get  the  pawn  tlcketa  from  Moss,  that 
be  (Fink)  would  redeem  the  property,  and 
that  he  would  also  pay  the  $100  due  to  Relch- 
stadt; and  It  was  so  done,  save  that  Fink,  aft- 
er getting  the  property,  paid  Relchstadt  only 
$75,  instead  of  the  $100  that  he  bad  promised 
him. 

The  counsel  employed  by  plaintiffs,  in  view 
of  the  fact  that  It  was  then  growing  late  In 
tbe  season,  did  not  bring  this  suit  until  the 
courts  opened  In  October,  and  on  the  trial  (In 
May,  1908)  it  was  shown  that  Moss  had  been 
convicted  and  sent  to  tbe  penitentiary  for 
his  share  in  the  business,  and,  having  been 
pardoned,  after  serving  part  of  his  sentence, 
was  present  In  court,  though  not  called  on  to 
testify. 

From  the  opinion  ot  the  Court  of  A^wal, 
It  appears  that  plolntlffB  broogbt  another 
salt,  Blmilar  to  tlila,  In  which  Fluk  was  made 
defendant,  and  this  case  was  decided  for  tbe 
reasons  given  In  tbe  Fink  Case.  The  record 
does  not  show  what  these  reasons  were;  but 
It  appears,  from  the  brief  of  coonsel,  that  It 
was  found  as  a  fttct  that  tbe  property  Involv- 
ed In  the  Fink  Case  had  been  sold  by  Moss 
to  Fink.  However  that  may  be,  we  are  of 
opinion  that,  In  the  Instant  case,  our  learned 
Bretiiren  of  the  Court  of  Appeal  have  fallen 
Into  error.  Moss  was  not  the  owner  of  the 
property  here  In  qnestion;  for  there  has  been 
no  attempt  to  contradict  the  testimony  of  tbe 
plalntltf  Frants  to  the  eflfect  that  he  did  not 
sell  It  to  him,  but  merely  intrusted  him  with 
it.  In  order  that  he  might  show  It  to  hla  (pre- 
tended) customer,  and  we  And  nothing  In  any 
of  tbe  testimony  to  warrant  the  belief  that 
plalntUta  would  have  sold  to  Moss  property 
of  the  value  of  that  in  question  wholly  on 
credit.  It  Is  true  that  Moss  was  autborbsed 
to  sell  the  property  upon  cotain  conditions 
with  reference  to  his  compensation  for  that 
service,  but  tbat  gave  blm  no  more  right  to 
pawn  It  for  his  own  benefit  than  If  he  had 
t>een  an  ordinary  salesman  employed  In  plain- 
tiffs' store. 

"Though  a  factor  may  sell  and  bind  his  princi- 
pal, he  cannot  pledge  the  goods  as  a  security  for 
his  own  debt"^  Lallande  v.  His  Creditors,  42 
La.  Ann.  70^  7  South.  895;  Helton  v.  Hubbard 
&  Co.  et  al.,  49  La.  Ann.  716.  22  South.  338. 

See.  also,  as  sustaining  tbe  principle  Involv- 
ed, McBurney  v.  Flagg,  11  I>a.  333;  Ferryman 
T.  Demaret,  11  La.  347;  Camnt)eU  v.  Nichols, 
11  Rob.  10;  Moore  v.  Lambeth,  5  La.  Ann.  66; 
Russell  V.  Kunemann,  19  La.  Ann.  517;  Stem 
Brothers  v.  Germania  Nat  Bank,  34  La.  Ann. 
1119. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  of  the  Court  of  Ap- 
peal, here  made  the  subject  of  review,  be  set 
aside  and  annulled,  and  that  the  Judgment  of 
the  district  court  (reversed  by  the  Court  of 
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Appeal)  be  affinned;  the  def^dants  and  ap- 
pellants to  pay  the  costs  of  the  appeal  and  of 
this  proceeding. 

(124  La.) 
No.  17,828. 
BOACH  T.  CRAIO. 
In  R  BOACH. 
(Snprema  Goart  of  Loolstana.    Not.  2,  1900. 
Bebearuw  Denied  Not.  20.  1000.) 

JcDGUBNT  (S  682*)  —  Conclusiveness  —  Res 
Judicata. 

Where  A.  transferred  the  same  timber  by 
sacceBSive  deeds  to  B.  aod  C,  end  In  a  subse- 
qnent  litigation  between  the  two  purchasers  it 
was  decreed  that  B.  was  the  owner  of  the  tim- 
ber, held,  that  such  Judgment  was  res  judicata 
against  A..  repurchaBing  the  same  timber  from 
Ci  after  rendlaon  of  said  Judgmeot 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  1203-1205;  Dec.  Dig.  1  682.*] 

(Syllabus  by  the  Court) 

Action  by  A.  T.  Roach  against  J.  H.  Craig. 
Judgment  for  defendant  was  affirmed  by  the 
Court  of  Appeal,  and  plaintiff  applies  for  cer- 
tiorari or  writ  of  review.  Affirmed. 

Alexander  ft  WHklnBon,  C.  W.  Elam,  and 
J.  B.  Lee,  for  applicant  Webb  ft  Mabry.  W. 
G.  Pequea.  R.  D.  Webb,  K.  B.  Crary,  and  J. 
W.  Parsons,  for  respondent 

LAND.  J.   In  the  year  1005  the  plaintiff 
executed  and  delivered  to  the  defendant  an 
instrnment  as  follows,  to  wit : 
"State  of  Louisiana,  Parish  of  De  Soto. 

"Be  it  known  that  A.  T.  Roach,  a  resident  of 
said  parish  and  state,  has  this  day  sold  and 
delivered,  and  do  by  these  presents  transfer, 
sell,  and  dellTsr,  with  full  guaranty  of  title, 
onto  J.  H.  Craig,  a  resident  at  said  pariah  and 
state,  tUs  heirs  and  assigna,  all  the  merchantable 
pine  tiinber  measuring  ten  inches  and  upwards 
at  the  stump  on  my  lands  situate  in  said  pari^ 
and  state,  cuitaining  one  hundred  acres,  more 
or  less. 

"This  sale  and  transfer  is  made  for  the  con- 
sideration of  the  price  of  flfty  cents  per  thousand 
for  all  the  timber  cut  and  sawed,  and  which 
price  is  to  be  paid  in  thirty  da>-8  as  the  timber 
is  removed  from  the  lands.  This  sale  carries 
with  it  the  right  and  privileges  of  going  upon 
said  land  for  the  purpose  of  cutting  and  remov- 
ing Bald  timber.  Tlie  said  timber,  when  cut, 
is  to  be  measured  by  DorIe*8  rule. 

"Done  and  signed  in  the  preoence  of  the  un- 
dersigoed  witnesses  on  this  tlie  28th  day  of 
March,  1005.  [Signed]  A.  Y.  Boach. 

"Attest:   I*  0.  Patterson." 

The  defendant  a  few  months  later  caused 
this  docummt  to  be  dniy  recorded  In  the 
parish  of  De  Soto,  and  within  the  year  en- 
tered upon  the  premises  and  commenced  the 
cutting  of  the  timber.  Plaintiff  thereupon 
objected,  and  ejected  the  cutters. 

On  Atvnst  27,  1006,  the  plaintiff  sold  the 
same  Hmber  to  one  G.  E.  Jenkins.  Shortly 
after  the  sale  just  mentioned  the  defendant 
at&mpted  to  cut  the  timber,  and  thereupon, 
the  said  J^iklns,  claiming  as  owner,  enjoin- 
ed the  said  Craig  from  entering  on  said 


premises  and  cnttii^  and  remorlng  said  pine 

timber. 

Craig  answered  the  Injunction  aoit,  plead- 
ing bis  ownei^hlp  nndw  the  contract  of 
Mar<di  28,  1005,  and  urging  Out  Jcfflklns  had 
purchased  In  bad  faith.       ^  ' 

There  was  judgment  in  tiie  district  court 
in  faTor  of  Craig,  reeognlslng  him  as  owner 
and  dlSBdlTlng  llie  Injunction.  Jenkins  ap* 
pealed  to  the  Court  of  Appeal,  which  In  doe 
course  affirmed  the  judgment  In  ftivw  of 
Craig. 

Shortly  after  the  said  jodgmmit  became 
flnal  and  executory!  Jenkins  reconTeyed  the 
timber  to  Roach,  who  Instituted  the  suit  now 
befwe  us  on  a  writ  of  review. 

The  petition  alleges  the  ownership'  and 
possession  In  BoacAi;  that  he  was  induced  to 
sign  the  document  of  date  Haidt  28,  lOOS, 
through  fraud  and  mlK^reseatatlon;  that 
said  document  Is  absolnteVr  null  and  Told, 
becanse  it  contains  a  protestlve  ccmdltion* 
dependent  ratlrely  on  the  will  of  Gralft  and 
also  for  want  of  nratnall^,  and,  at  most  is 
not  a  sale  ot  said  timber.  Boach  further 
allied  that  no  part  of  tiie  tlmbtt  had  hem 
cut,  and  that  the  document,  in  any  event,  is 
but  an  optlbn,  revocable  at  will,  and  that 
the  same  had  beoi  revoked  by  the  petltlfnm. 

Defendant  pleaded  as  follows: 

(1)  That  the  iwtltion  disclosed  no  cause  of 
actlMi. 

(2)  That  the  Judgment  in  Jenkins  v.  Craig 
was  res  judicata  as  to  defendant's  title  to 

said  timber. 

<3)  If  the  alleged  causes  and  grounds  of 
nullity  and  rescission  ever  existed,  they  ceas- 
ed to  exist  by  the  sale  to  Jenkins,  and  did 
not  revive  upon  the  retransfer  by  Jenkins 
to  Roach. 

(4)  That,  If  any  causes  of  nullity  ever  ex- 
isted. Roach  is  estopped  to  set  up  the  same 
by  reason  of  his  ratification  of  the  contract 

These  pleas  and  exceptions  having  been  re- 
ferred to  the  merits  without  prejudice,  the 
defendant  answered,  pleading  title  and  pos- 
session under  the  agreement  of  date  March 
28,  1905. 

On  trial  In  the  district  court  the  plea  of 
res  judicata  was  sustained,  and  upon  appeal 
the  judgment  was  affirmed  by  the  Court  of 
Appeal. 

The  Court  of  Appeal  in  Its  original  opinion 
refers  to  Its  opinion  In  another  case  decided 
by  the  same  court  as  decisive  of  the  plea  of 
res  judicata.  The  clerk  below  certifies  that 
such  opinion  has  been  lost  or  mislaid.  But 
we  flud  in  the  record  the  reasons  of  the  Court 
of  Api)eal  for  refusing  the  plaintiff's  appli- 
cation for  a  rehearing,  whidi  ar^  In  par^ 
as  follows: 

"As  we  held  in  this  case,  Jenkins  having 
been  interposed  by  Roach  and  Fair  for  the  pur- 

f ose  of  bringing  the  action  to  prevent  Craig 
rom  exercismg  under  the  contract  the  right 
to  cut  and  remove  the  timber,  and  the  suit 
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havins  resnlted  in  a  definitive  Jadcment  againat 
him  recofnisins  the  asserted  riuts  of  Cnig, 
the  Jndniieiit  is  as  conclusiTe  agamst  the  plain- 
tiff herein  as  tboagh  he  had  been  the  plaintiff  in 
the  salt  instead  of  Jenidna. 

"If  he  had  inititated  the  salt  in  the  first 
instance,  and  asserted  the  objections  to  the 
cmtraet  which  have  been  modified  from  tilne 
to  time  as  the  iitimtion  has  prMressed,  it  may 
be  that  he  would  nave  succeeded  in  having  the 
contract  declared  void,  as  revoked  and  without 
legal  effect  But,  without  ignoring  toe  force  of 
the  tiling  adjudged,  he  cannot  now  be  permitted, 
when  he  has  Interposed  a  person  for  the  pur- 
pose of  instituting  the  action,  to  escape  from 
the  jndgmeot  rendered  against  such  person.  He 
cannot  thus  Institute  an  action,  ana,  when  the 
judgment  is  against  biuK  come  into  court  end 
say  that  the  contract  suatalned  by  such  Judg- 
ment had,  in  fact,  lieen  revoked  prior  to  the 
institution  of  the  suit,  either  expressly  or  by 
the  ostensible  sale  of  the  timber,  which  was  the 
method  empl<»ed  to  interpose  tlie  Tand^  ox 
otharwla&" 

On  the  question  of  res  Judicata,  we  make 
the  following  excerpts  from  the  brief  of  the 
plaintiff: 

"But  it  Ls  pleaded  that  the  final  judgment 
in  the  case  of  Jenkins  v.  Craig  Is  res  Judicata 
of  all  issues  here.  It  will  l>e  seen  that  In  that 
case  Jenkins,  who  purchased  the  timber  from 
Boach,  endeavored  to  have  the  court  hold  the 
instrument  in  question  Invalid  for  the  reasons 
now  urged  (exoept  lesion).  The  argumentB 
which  have  been  here  directed  against  ule  docu- 
ment nnder  discussion  were  pressed  by  Mr. 
Wilkinson  with  greater  force  than  we  can  hoi>e 
to  present  them.  But  the  Court  of  AppcHtl 
expressly  refused  to  consider  them,  aad  waived 
them  aside  with  the  statement  that  they  were 
personal  to  Boach  and  could  not  l>e  considered 
in  a  suit  in  which  be  was  no  party.  The  Court 
of  Appeal  now  holds  that  the  document  is  not 
a  sale,  but  a  license  revocable  at  will.  They 
hold  that  revocation  is  not  a  matter  covered  by 
the  piea  of  res  judicata,  but  tliat,  nerertheless, 
the  right  of  Roadi  to  revoke  It  terminated  upon 
the  decisiwi  of  the  Jenkins  Case.  This  is  predi- 
cated upon  the  theory  that  in  the  former  suit 
Jenkins  was  a  party  interposed,  and  that  Boach 
was  a  real  party  to  that  suit,  and  concluded 
by  the  Judgment." 

Cotinsel  for  defendant  argue  that  the  Court 
of  Appeal  in  the  former  suit  beld  that  tbe 
defects  and  nullities  ni^ed  were  personal  to 
Boach,  not  a  party  to  the  suit  and  in  the 
case  at  bar  beld  that  Roach  was  a  party  to 
the  snit  throogh  a  person  Interposed. 

The  question  presented  by  the  plea  of  res 
Judicata  must  be  deten^lned  by  the  decree 
rendered,  Its  finality  as  between  the  Imme- 
diate parties,  and  its  legal  effect  against  the 
plaintiff  herein.  It  Is  not  disputed  that  the 
Judgment  pleaded  as  an  estoppel,  whether 
right  or  wrong,  is  final  and  conclusive  against 
J^kins  on  the  question  of  title  to  the  timber 
in  controversy.  Boach  first  transferred  the 
tlmbw  to  Craig,  and  afterwards  deeded  the 
same  property  to  Jenkins,  and  stood  by  while 
bis  two  vendees  litigated  over  tbe  title.  The 
Court  of  Appeal  found  as  a  fact  that  Jen- 
kins was  merely  Interposed  for  Boach.  Tbe 
plaintiff  does  not  In  bla  britf  <Aailenge  the 
camctaem  of  this  finding  by  reference  to 
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the  evidence,  bat  contents  himself  with  char- 
ging the  Court  of  Appeal  with  inconsistent 
positions  in  the  two  cases. 

Whether  the  plaintiff  be  considered  as  a 
privy  to  ttie  JenUna  ml^  therein  appearing 
tbrongb  Jenkins  as  a  party  interposed,  or 
as  the  vendee  or  assignee  of  Jenkins  subse- 
quent to  tbe  Judgment  rendered  against  the 
apparent  owner,  tbe  result  Is  tbe  same. 

In  Jotmatm  t.  Wtid,  8  La.  Ann.  126,  tbe 
court,  in  a  weU-constdered  opinion  an^rarted 
by  tbe  citation  of  dvil-law  antborities,  said : 

"There  may  he  a  physical  difference  of  par- 
ties to  suits,  but  at  the  same  time  a  legal 
identity.  If,  without  figuring  as  a  party  to  the 
record,  I  am  represent^  by  a  par^  to  it,  tlie 
law  fscmsiders  iMth  as  one  person,  and  the  judg- 
ment rendered  Is  obligatory  on  Iwth." 

In  tbe  same  case  tbe  court  alao  aaid : 

"The  efftet  of  tbe  res  Judicata  Is  conse- 
quently held  to  extend  to  the  successon  or  the 
ayans  canse,  the  assignees  of  the  parties,  and 
to  ail  who  claim  through  them.    •    •  • 

"Xoullier,  in  speaking  of  tbe  princiide  that 
the  possessor  is  presamed  to  be  tbe  owner, 
says:  *It  results  from  this  principle  that  Judg- 
ments rendered  without  collusion  against  the 
apparent  owner,  relating  to  the  thing  of  which 
he  is  possessed,  acquire  the  force  of  res  Judicata 
against  tbe  true  owner  when  he  Is  restored  to 
bis  right,  and  also  tbf  judgments  In  favor  of 
the  possessor  inure  to  his  benefit.  It  cannot  be 
said  that  a  judgment  of  this  kind  is  res  inter 
alios  acta.  It  Is  always  the  same  moral  per- 
son, which  passes  from  one  individual  t<j  an- 
other, as  is  the  case  with  all  those  succeeding 
under  a  particular  title.  The  true  owner 
must  take  tbe  consequence  of  letting  his  rights 
remain  in  the  name  of  another  person,  who  Is 
clothed  with  the  apparent  ownersnip.* " 

In  Hargrave  t.  Mouton,  109  La.  686,  83 
South.  591.  tbls  court  said: 

"Successors  to,  or  ayans  cause  of,  the  parties 
to  the  original  suit,  are  considered  In  uiw  as 
having  been  parties  themselves,  when  their  titles 
have  Been  acquired  since  the  iastitntitm  of  the 
action  in  which  the  original  Judgment  was  ren- 
dered." 

This  Is  a  principle  of  universal  Jurispru- 
dence, foimded  on  the  doctrine  of  privity  in 
estate.  23  Cyc.  1253-1257. 

Plaintiff,  in  alleging  that  he  sold  the  prop- 
erty to  Jenkins  "for  a  full  price,"  neces- 
sarily admits  tliat  be  divested  himself  of  bis 
former  title,  and  stands  on  the  titie  acquired 
from  Jenkins  after  the  rendition  of  tbe  judg- 
ment decreeing  that  Jenkins  bad  no  title  as 
against  Craig. 

The  present  suit  Is  an  indirect  attempt  to 
reopen  the  case  of  Jenkins  v.  Craig,  on  the 
theory  that  certain  questions  therein  raised 
were  not  decided  by  the  Cotirt  of  Appeal. 
Admitting  the  praises,  it  remains  that  all 
such  questiona  are  concluded  by  tbe  Judg- 
ment, and  catmot  be  reopened,  either  by  Jen- 
kins or  his  successors  In  title. 

It  IB  therefore  ordered  that  the  Judgment 
at  tbft  Court  of  Aiipeel  be  affirmefl. 


ROAOH  T.  OBAia. 
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(124  L«.) 
No.  17,653. 
MILNBR  V.  TUrWILEB. 
(SnproDfl  Court  of  Loolsiana.   Not.  15,  1900.) 

DiVOBCB  <|  129»)— EVIDENCR— ADULTERT. 

The  Jod|niient  in  this  case  waa  In  nlaiD- 
titCa  favor,  diasolfing  the  bonda  of  matruDony 
between  herself  and  her  husband.  On  appeal 
that  judgment  ia  affirmed. 

[Ed.  Note.— For  other  casea,  aee  Divorce, 
Cent  Dig.  U  411-441 ;  Dec.  Dig.  |  12a*] 

(SyllaboB  by  the  Court.) 

Appeal  from  Civil  Dletrtct  Court,  Parish 
of  Orleans;  Fred  D.  King,  Judge. 

Action  by  M.  C.  M.  MUner,  wife  of  Alex- 
ander a.  Tntwller,  against  A.  S.  Tutwiler. 
Judgipent  for  plaintUC,  and  defendant  ap- 
peals. Affirmed. 

Hubert  If.  Ansley  and  E.  0.  Ansl^,  for 
appellant  T.  M.  ft  J.  D.  Miller  and  James 
B.  Zuntz,  for  ai^lee, 

NICHOLLS.  J.  This  Is  a  suit  by  a  wife 
against  her  husband  for  an  absolute  divorce, 
or,  in  the  alternative,  for  a  separation  from 
bed  and  board,  for  a  division  of  the  com- 
munity property,  and  for  the  p»manent  cus- 
tody of  two  infant  girls,  issue  of  tbe  mar- 
riage. Under  proper  pleadings,  plalntltC  pray- 
ed  for  an  injunction  restraining  the  husband 
troth  disposing  of  the  communis  property. 

The  demand  for  an  absolute  divorce  was 
based  up<Hi  allegations  that  the  husband  had 
frequented  houses  of  Ul  fame  and  had  been 
guilty  of  adulteiy  therein  at  divers  times 
and  places;  that  on  the  afternoon  of  Octo- 
ber 1,  1908,  lie  entered  a  house  for  immoral 
purposes,  being  Na  1017  Common  street  (or 
Tnlane  avenue),  in  the  city  of  New  Orleans, 
and  then  and  there  committed  adultery  with 
one  of  tiie  Inmates' of  said  house,  known  as 
Edith  Woodgard. 

The  prayer  for  the  alternative  relief  of  a 
separation  from  beA  and  board  was  baaed 
upon  allegations  that  the  defendant,  In  vio- 
lation of  his  moral,  legal,  and  conventional 
obligations  to  petitioner,  had  been  for  some 
time  past  addicted  to  the  excessive  use  of 
alcoholic  stlmnlantB  and  guilty  of  habitual 
Intemperance;  that  he  had  neglected  her 
when  Bhe  was  ill,  and  cruelly  and  shame- 
fully abused  and  llltreated  her,  to  such  an 
extent  that  It  would  be  unendurable  for  her 
to  live  with  him  any  longer  as  his  wife; 
that  she  had  patiently  borne  with  and  shield- 
ed the  said  misconduct  of  defendant  in  the 
hope  of  reformation,  but  without  avail,  un- 
til her  patience  had  been  «hausted,  her 
peace  of  mind  and  happiness  destroyed,  and 
her  health  endangered ;  that  the  manner  of 
life  pursued  by  defendant  bad  been  shame- 
ful and  revolting  to  her,  and  had  caused  her 
great  mental  anguidi  and  suffering;  that 
he  had  frequently  returned  to  the  matri- 
monial domicile  greatly  intoxicated.  In  which 


condition  he  had  committed  gross  excesses 
In  her  presence. 

The  district  court  rendered  Judgment  in 
plaintifTs  favor  and  against  defaidant,  de- 
creeing an  absolute  dlTwce,  and  disserving 
the  bonds  of  matrimony  existing  between 
them.  It  further  adjudged  and  decreed  tliat 
the  plaintiff  should  be  given  tfae  care,  cus- 
tody, and  c<mtrol  of  Uie  two  minor  children. 
Issue  of  her  marriage  with  defradant. 

It  further  decreed  that  an  inventory  be 
takm  of  the  commercial,  dotal,  and  para- 
phernal property.  It  further  decreed  plain- 
tiff to  be  the  owner  of  one-half  of  tlie  com- 
munity property  and  all  of  her  separate  and 
dotal  property,  and  referred  the  parties  to 
a  notary  public  to  effect  a  partition.  It  per- 
petuated the  injunction,  which  bad  Issued, 
and  decreed  that  defendant  pay  the  costsL 

In  the  opinltm  accompanying  the  Judg- 
ment, the  district  Judge  used  the  following 
language: 

"The  diarge  made  by  the  plaintiff  acalnat  her 

husband,  that  he  has  been  guilty  of  adnltery,  is 
proved  beyond  the  shadow  of  a  doubt.  The  bad 
character  of  the  house  defendant  was  in,  the  bad 
character  of  the  woman  he  was  with,  tbe  com- 
mittal of  the  act  of  adultery  with  her,  and  the 
time  of  the  day  are  all  proved. 

"Indeed,  defendant's  counsel  admitted  that  de- 
fendant was  in  tbe  bouse,  in  tbe  room,  and  on 
the  bed  where  the  crime  waa  committed." 

In  reference  to  the  charges  made  In  diat 
part  of  the  petition  In  which  the  altematire 
prayer  toe  a  separation  from  bed  and  board 
was  founded,  the  Judge  said: 

'  "The  evidence  In  this  case  shows  that  on  all 
occasions,  whether  he  had  been  drinklag  with  his 
friends  and  acquaintances  or  had  not  been  dnnk- 
log,  be  was  in  his  bouse  a  good  hnsband  aod 
father.  *  *  *  He  never,  when  with  them, 
said  one  unkind  word  or  committed  an  nnkiad 
act.  As  to  the  defendant  beinf?  an  habitual 
drunkard,  there  ia  not  a  scintilla  of  proof  in  the 
Mcord." 

The  case  comes  before  tills  court  with  a 
transcript  covering  1,900  pages  of  testimony. 
The  greater  part  of  that  testimony  Is  di- 
rected to  the  issues  involved  upon  the  de- 
mand tor  a  s^aratUm  from  bed  and  board. 
The  evidence  in  regard  to  the  charge  of  adul- 
tery Is  found  in  comparatively  f^w  pages, 
through  testimony  given  by  seven  or  ei^t 
witnesses. 

If  the  charge  of  adultery  has  been  tiearly 
established  by  evidence,  that  is  an  end  of  the 
case.  The  testimony  on  the  second  branch 
of  plaintiff's  demand  would  be  ntlllzed  only 
as  a  makewel^t  In  determining  a  doubtful 
Issue.  We  have  examined  the  testimony 
with  the  iqwclal  care  which  the  Importance 
of  the  Issues  Involved  demands. 

We  discover  no  error  in  the  judgment  ap- 
pealed from.  We  do  not  see  how,  on  the 
evidence  adduced,  Ihe  district  court  could 
have  arrived  at  a  conclusion  different  ttma 
that  which  it  did.  The  lav  entitles  either 
spouse,  on  proof  of  adultery  on  the  part  of 
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the  other,  to  a  judgment  of  divorce.  Proof 
of  a  single  act  of  adultery  carries  with  it 
as  an  unavoidable  legal  result  a  decree  dls- 
solTlng  tbe  bonds  of  matrimony  between  the 
parties.  The  trial  Judge  has  no  discretion  in 
the  matter.  He  has  no  right  to  bring  to 
bear.  In  defendant's  favor,  general  good 
conduct  and  kindness  on  bis  part  In  other 
respects  as  an  ofTset  to  a  violation  by  hinit 
even  on  a  single  occasion,  of  hl>  obligation 
of  fidelity  to  his  wife. 

The  defendant  relies  In  this  case  almost 
exclusively  upon  the  claim  that  the  charge 
of  adultery  rests  upon  the  testimony  of  three 
detectives.  Counsel  urge  tliat  we  abonld  dis- 
regard tbelr  testimony,  when  opposed  by 
counter  testimony  wbldi  has  not  been  Im- 
peached. 

Tbe  testimony  of  the  detectives  In  this 
case  has  been  strongly  corroborated  by  de- 
fendant's own  witnesses  and  undisputed 
facts.  We  have  given,  as  we  think  the  dis- 
trict Judge  also  did,  due  weight  to  the  ad- 
vice thrown  out  from  time  to  time  by  differ- 
ent courts  that  caution  should  be  observed 
In  acting  upon  testimony  drawn  from  wit- 
nesses following  that  occupation.  With  that 
advice  pressed  upon  us  by  counsel,  we  none 
the  less  adhere  to  the  conviction  that  the 
testimony  given  by  the  detectives  must  be 
held  to  be  true,  and,  if  tme.  that  the  Judg- 
ment appealed  from  Is  sustained  by  proper 
and  sufficient  proof. 

Defendant  urges  that  we  should  gnard  and 
protect  his  right  (In  spite  of  the  decree  of 
divorce)  to  see  bis  children.  We  have  no 
reason  to  suppose  that  plaintiff  will  seek  to 
deprive  him  of  that  right  In  that  regard. 
Our  decree  is  Intended  to  leave,  and  does 
leave,  defendant's  rights  In  that  respect  open. 

We  do  not  think  that  any  good  would  be 
subserved  by  reciting  and  analyzing  the  tes- 
timony In  the  case. 

For  the  reasons  assigned.  It  ts  hereby  or- 
dered, adjudged,  and  decreed  that  tbe  Judg- 
ment, appealed  from  be,  and  tbe  same  is, 
hereby  affirmed. 


a24  La.) 

Ko.  17,733. 

WE^L  v.  BONABT. 

In  re  WEIL. 

(Supreme  Coart  of  Louisiaoa.    Nov.  2,  1009. 
nehearing  Denied  Nov.  29,  1909.) 

Lamdlobd  and  Tenant  (8  150*)— Rkfaibs 
TO  Bun-DiNO — Liability  of  Landlord. 
PiaintiS  leased  from  defendant  for  a  retail 
clothing  Btore  a  buildini;  on  Rampart  street. 
The  front  of  the  lower  story  on  Rampart  street 
was  made  of  plate  glass.  The  plate  glass  was 
broken  at  night  by  harglaiB.  The  lessee  noti- 
fied Bonart  of  that  fact,  and  called  on  him  to 
replace  the  front.  On  his  refusal  to  do  ao, 
Weil  replaced  the  front  at  what  is  conceded 
to  hKwe  been  a  reasonable  sum.  He  then  brought 
■nit  against  his  lessor  for  reimbnisement  of  the 


amount  so  expended.  The  lower  court  rendered 
judgment  in  his  favor,  but  the  Court  of  Appeal 
on  appeal  reversed  the  Judgment. 

Beld,  that  the  judgment  of  the  Court  of  Ap- 
peal was  erroneons,  and  that  of  tha  lower 
court  was  correct 

[Ed.  Note.— For  other  casts,  see  Landlord  and 
Tenant,  Cent.  Dig.  |  559 ;  Dec  Dig.  1  ISO.*] 

(Syllabna  by  the  Court) 

Action  by  Isaac  L.  Well  against  Sam  Bon- 
art Judgment  for  plaintiff  was  reversed  by 
the  Court  of  Appeal,  and  plaintiff  applies  for 
certiorari  or  writ  of  review.  Judgment  of 
Court  of  Appeal  reversed,  and  Judgment  of 
dty  court  affirmed. 

Benjamin  Rice  Forman,  for  applicant  Ed- 
gar M.  Cahn,  for  respondent 

NICHOLLS,  J.  In  plaintiff's  application 
for  this  writ  Of  review,  the  plaintiff  ail^^ 
that  the  defendant,  Bonart,  had  leased  to 
him  the  store,  614  and  616  South  Rampart 
street,  for  the  puriMwe  of  having  a  clothing 
store,  and  that  at  the  time  that  the  lease 
was  made  the  front  on  Rampart  street  was 
made  of  plate  glass,  and  said  plate  glass  was 
necessary  to  be  maintained  In  order  that  the 
premises  might  be  used  for  the  purposes  for 
which  it  was  leased;  that  on  23d  of  Aug- 
ust,  1908,  and  during  the  term  of  the  lease, 
the  plate  glass  frmt  was  broken  in  the  night- 
time through  no  fault  of  the  tenant  or  his 
agentt  bnt  by  burglars;  that  the  plaintiff  im- 
mediately notified  the  lessor  in  writing  to  re- 
place the  glass  front,  which  he  refused  to 
do;  that  the  plaintiff  then  had  It  replaced  at 
a  cost  of  $50,  which  was  a  reasonable  sum ; 
that  he  then  brought  suit  against  Bonart, 
claiming  reimbursement  of  that  amount;  that 
the  court  rendered  judgment  in  his  favor 
against  Bonart,  condemning  blm  to  pay  the 
said  sum ;  that  the  defendant  appealed  the  , 
case  to  the  Court  of  Appeal,  and  that  court 
revised  the  Judgment;  that  be  unsuccess- 
fully applied  for  a  rehearing. 

On  application  the  case  has  been  ordered 
up,  and  is  now  before  tbe  court  for  review. 

The  facts  of  the  case  are  conceded.  Be- 
sistance  to  Well's  claim  to  reimbursement 
for  the  amount  paid  by  him  for  replacing 
the  plate  glass  front  Is  based  upon  the  provi- 
sions of  articles  2093-2689  and  2716  of  the 
Revised  CivU  Code,  which  read  as  follows: 

Article  2716: 

"The  repairs  which  must  be  made  at  the  ex- 
pense of  the  tenant  are  those  which,  during 
the  lease,  it  becomes  necessary  to  malce.  To 
the  hearth,  to  the  bacli  of  chimneys  and  chim- 
ney casing;  to  the  plastering  of  the  lower  part 
of  interior  walls;  to  tlie  pavemeut  of  rooms 
when  it  is  but  partially  broken,  but  not  when 
it  is  in  state  of  decay;  for  replacinj^  window 
glass,  when  broken  accidentally,  but  not  when 
broken  either  in  whole  or  in  tlieir  greatest  part 
by  a  hail  storm  or  by  any  other  inevitable  ac- 
cident; to  windows,  shutters,  partitions,  shop 
windows,  locks  and  hinges,  and  everything  of 
that  kind,  according  to  the  custom  of  tbe  place." 


*ror  otlw  casts  ■•■  sama  tople  oad  twstioD  NDHBBR  la  Dea.  *  Am.  Dtis.  IMH  to  data,  *  Rsportar  InOuss 


Digitized  by 


Google 


650 


60  SOUTHERN  BBFOBTBB. 


Article  sew  retda: 

**Tbe  lessor  is  bouDd  to  deliver  the  thing  In 
good  condition,  and  free  from  an?  repairs.  He 
ought  to  make  dnring  the  coDtinuance  of  the 
lease,  all  the  repairs  which  may  accidentally 
become  necessary,  except  those  which  the  ten- 
ant is  bound  to  make  u  hereafter  directed." 

Article  2699: 

"If,  without  any  fault  of  the  lessor,  tbe  thing 
cease  to  be  fit  tor  the  parpose  for  which  it 
was  leased,  or  if  the  use  be  much  impeded,  as 
if  by  a  neighbor,  by  raising  his  walls,  shall  in- 
tercept the  light  of  a  hoase  leased,  the  lessee 
may,  according  to  circumstances,  obtain  the 
annulment  of  the  lease,  bat  has  no  claim  for 
indemnity." 

Weil,  on  the  other  hand,  relies  upon  article 
2692  and  article  2694  of  the  same  Code; 

"Hie  lessor  is  hound  from  the  Tery  nature  of 
the  contract  and  without  any  clause  to  that  ef- 
fect: 

To  deliver  the  thing  leased  to  the  lessee. 

"2.  To  maintain  the  thing  in  a  condition  such 
as  to  serve  for  the  use  for  which  it  is  hired. 

"3.  To  cause  the  lessee  to  be  in  a  peaceable 
possession  of  thing  during  the  continuance  of 
the  lease."   Article  2692. 

"If  the  lessor  do  not  make  tbe  Qecessary  re- 
pairs (those  required  in  article  2693)  the  lessee 
may  falmselt  canae  them  to  be  made  and  deduct 
tbe  price  from  the  rent  due,  on  proving  that  the 
repairs  were  iDdlspenaahle,  and  that  the  price 
which  he  has  paid  was  just  and  xeasonable." 
Article  26M. 

We  are  ot  the  opinion  that  article  2716  of 
the  Bevlsed  ClvU  Code,  In  dealing  with  tbe 
repairs  wlilcli  a  lessee  Is  required  to  make 
at  his  awn  expense,  has  no  reference  to  the 
breaking  of  the  plate  glass  front  of  a  building 
leased  for  the  purpose  of  carrying  on  a  re- 
clothing  store.  It  cannot  be  supposed 
that  either  the  lawmakers  or  tibe  parties  to 
a  contract  of  lease  would  contemplate  that  a 
breakage  of  so  extended  a  character.  Involv- 
ing so  large  an  expenditure  of  money,  and 
carrjing  with  It  necessarily  such  serious  con- 
sequences to  the  owner,  as  well  as  tiie  ten- 
ant should  have  been  placed  at  the  rtsk  of 
the  tenant,  and  that  the  latter  should  be 
made  to  bear  the  expense  of  replacing  a  por- 
tion of  the  framework  of  the  building,  for 
such  the  plate  glass  front  is.  This  he  would 
be  forced  practically  to  do.  If  defendant  be 
eorrect  Ko  one  constructing  a  house  to  be 
leased  either  as  a  store  or  occupied  as  a  res- 
idence would  think  of  ofCerlng  it  for  leasing 
with  the  front  of  the  lower  story  still  open. 
Such  a  building  would  be  incomplete  and 
unfit  for  occupancy  for  either  residential  or 
store  purposes;  and  as  the  completion  of  the 
building  at  the  beginning  of  a  lease  would 
be  expected  and  required  of  the  owner,  so 
the  obligation  of  the  lessor  Is  to  see  that  the 
building  should  remain  a  completed  one  un- 
til the  termlnatton  of  the  lease.  The  plate 
glass  front  of  a  retail  store  la  not  construct- 
ed (as  defendant  urges)  for  the  exduslve 
benefit  and  profit  of  a  particular  tenant,  In 
order  to  enable  him  more  readily  to  expose 
hts  wares  to  public  view  and  promote  his 


sales,  ^niat  particular  character  of  front  Is 
Intmded  to  be  permanent,  and  to  result  In 
the  interest  of  tiie  owner  In  obtabilng,  by 
reason  of^  the  aam^  higher  rent  tcom  future 
as  well  as  the  present  tenant  No  good  gioand 
exists  for  making  a  tenant  occupying  prem- 
ises at  a  particular  date  for  a  limited  time 
to  expend  in  the  Interest  of  the  owner  his 
own  money  in  order  to  remedy  injuries  to 
the  property  arising  from  outside  causes 
through  no  fault  of  his. 

The  plaintiff  is  not  dalming  hmHa  any- 
thing for  damage  suffered  by  hlmsdf.  He 
la  simply  asking  reimbursement  to  him  of 
a  reasonable  amount,  which  he  was  com- 
pelled to  pay  in  order  to  replace  the  bnHding 
In  the  condition  in  whldi  he  had  the  richt 
to  insist  that  it  should  be  placed.  In  ord<et 
that  he  could  carry  on  his  business  with  se- 
curity. If  the  lessee  were  claiming  damages 
from  his  lessor  for  lose  to  hlmadf  for  the 
breaking  of  the  glass  fnmt,  a  very  mfferoit 
question  would  be  presented. 

We  are  of  the  opinion  that  tlie  Jndgment 
of  the  Court  of  Appeal,  brought  up  herein 
for  rertew.  Is  eironeous,  and  that  tin  Judg- 
ment  of  the  city  court  which  tbe  Court  of 
Appeal  reversed  on  appeal  to  that  court  was 
correct 

For  the  reasons  assigned  herein,  the  Judg- 
ment of  the  Court  of  AppeaJ  for  the  Parish 
of  Orleans*  herein  brought  up  tor  review,  Is 
hereby  annulled,  avoided,  revised,  and  set 
ulde.  It  Is  farther  ordered,  adjudged,  and 
decreed  that  tbe  Judgment  of  tiie  city  court 
which  the  Judgment  ot  the  Court  of  Appeal, 
herein  annulled  and  set  aside,  itself  revers- 
ed on  appeal,  be  and  the  same  is  hereby  af- 
firmed; the  defendant  paying  coste  In  all  the 
courts. 


(124  La.) 

No.  17.503. 
WALSHE  V.  ENDOM. 
(Supreme  Court  of  Louluana.   Nov.  IS,  1009.) 

1.  Spbcifio  PxaroBUAHCi  Q  13*)  —  Whkiv 

Gbantbd. 

Spedfie  performance  is  not  a  remedy  which 
can  be  demanded  as  of  rigbt  in  every  case  of 
violation  of  contract.  Hm  party  aggrieved  by 
such  violation  Is  in  ordinary  cases  ^titled  only 
to  damages.  Specific  performance  is  a  character 
of  relief  which  should  be  granted  only  where  ao- 
der  the  circumstances  the  thing  ordered  to  be 
done  is  within  the  legal  capacity  of  the  party 
ordered  to  do  it  and  the  rights  of  parties  not  be- 
fore the  court  are  not  Involved. 

[Ed.  Note.— For  otha  cases,  see  Specific  P*t^ 
formance.  Cent.  Dig.  H  80-82 ;  Dec.  Dig.  1 13.*] 

2.  SPrCIFIO   PKBTOBlCAirCX   (I   13*)  -~  WOKN 
Gbahted. 

Courts  should  not  order  a  party  to  do  that 
wlilcb  legally  he  is  not  entitled  to  do. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fomance.  Cent  I^  fi|  80-33;  Dec.  Dig,  | 

(Syllabus  by  the  Court) 


•Tor  elbw  esMs  sm  same  topio  and  swtloo  NUHBBB  la  Dse.  *  Am.  Digs.  IMT  to  4aa%  *  Baforte  ladsus 
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Appeal  from  Sixth  Judicial  District  Gonrt, 
Parlsb  of  Ouachita;  J.  P.  Madison,  Judge. 

Action  by  Edward  Walshe  against  Fred 
EndoDL  Judgment  for  plaintiff,  and  defend* 
ant  ajHwala.  Berarsed. 

Lnn^  ft  MUlaapa,  tor  appellant  Jobn 
M.  Monbolland,  ttx  appellee 

Statement  of  the  Case. 

NIOHOLLS,  J.  In  plalntlfTs  petition,  filed 
November  23,  1904,  he  alleged:  That  on  or 
about  the  29th  of  May,  1903,  he  leased  from 
tbe  defendant  a  certain  described  lot  and 
building.  Ttiat  In  addition  to  the  said  con- 
tract of  lease,  and  Incorporated  therein,  de- 
fendant obligated  himself  as  follows,  to  wit : 

"It  is  further  agreed  and  understood  that  the 
lessee  shall  have  the  right  and  the  option  to 
purchase  said  building;  and  lot  at  a  price  not  to 
exceed  sizty-flTe  hundred  (|6.n00.00)  dollars  at 
aoy  dme  between  July  1,  1903,  and  July  1, 
1904.  which  said  purchase,  If  perfected,  shall 
terminate  this  lease ;  but,  in  the  event  the  lessee 
should  not  wish  to  purdiase  the  said  property, 
this  purchase  clause  shall  in  no  way  con>Iict 
with  or  disturb  any  feature  of  this  lease.  Should 
the  lessee  decide  to  buy  the  said  property,  the 
lessor  hereby  agrees  and  binds  himself  to  make 
over  to  the  lessee  an  acceptable  title  to  the  same, 
all  of  which  will  more  fully  appear  by  reference 
to  the  Bald  option  and  contract  of  lease,  a  copy 
of  which  is  annexed  hereto,  and  made  a  part 
of  this  petition,  and  mailed  'A.* 

That  the  said  Endom  by  the  said  agree- 
ment obligated  and  bound  himself  to  sell  to 
your  petitioner  the  property  herein  described 
at  any  time  betwerai  July  1,  1906,  and  Joly 
1,  1904.  for  f6,500,  and  that  the  defendant 
further  obligated  himself  to  make  to  peti- 
tioner an  acceptable  l^al  title  to  the,  said 
property.  That  on  or  about  the  ISth  day  of 
May.  1904.  petitioner  infmrned  the  aald  En- 
dom that  he,  yotir  petitioner,  was  ready  and 
willing  to  pay  to  the  said  Endom  fi^500, 
stipulated  In  the  said  option,  and  demanded 
of  the  aald  Endom  that  he  make  over  to  your 
petitioner  an  acceptable  legal  title  to  the  said 
property  free  from  Incumbrances.  Petition- 
er shows  that  the  defendant  expressed  bis 
<le8ire  and  willingness  to  make  the  title  to 
petitioner,  bnt  averred  and  reltwated  that 
there  were  other  parties  Interested  In  the 
property  whose  consent  he  would  have  to  ob- 
tain, and  that  aftw  making  use  of  any  and 
all  delays  that  he  could,  .and  your  petition' 
er  believing  that  he  was  not  desirous  of 
completing  this  sale,  on  or  about  the  15th 
•day  of  June,  1904,  In  the  office  of  the  de- 
fendant at  his  livery  stable  In  the  city  of 
Monroe.  La.,  and  In  the  ptesence  of  two 
legal  and  competmt  witnesses,  petitioner  put 
-defendant  in  default  1^  tending  to  tbe  de- 
fendant In  legal  tatOet  nunt^  ct  the  United 
states  16,000  In  cuOi,  and  dmnanded  ot  him 
that  he  make  an  uwi^ble  legal  deed  of  the 
«ald  property  from  hlms^  to  petitioner, 
vbldi  the  defradant  refused,  and  tliat  at 
Tarlons  and  sundry  times,  both  befwe  and 
After  said  time,  tbe  defendant  has  refused 
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to  deed  Uie  said  property  to  your  petitioner. 

Petitioner  further  shows  that  he  is  entitled 
to  specific  performance  of  the  said  contract, 
and  that  the  defendant.  Instead  of  perform- 
ing big  said  contract,  and  with  a  view  of 
making  it  arduous  and  difficult  to  perform 
the  same,  since  the  execution  of  the  agree- 
ment to  sell,  and  while  promising  petitioner 
that  he  would  make  an  acceptable  legal  title 
of  tbe  said  pr(^rty  to  petitioner.  Incumber- 
ed the  said  property  to  the  Monroe  Building 
&  Loan  Association  to  secure  money  borrow- 
ed from  the  said  Monroe  Building  &  Loan 
Association,  and  that  It  Is  the  duty  and  ob- 
ligation of  the  defendant  to  free  tbe  said 
property  from  all  incumbrances  that  exist 
thereon  before  or  after  the  29th  day  of  May. 
A.  D.  19M.  That  the  value  of  the  said  prop- 
erty  has  enhanced  and  Is  constantly  enhanc- 
ing, and  that  petitioner  has  to  pay  rent  there- 
on for  his  business,  and  that  by  the  said 
failure  and  refusal  ot  the  defendant  to  make 
over  to  petitioner  a  legal  and  acceptable 
title  to  the  said  property  he  has  damaged 
and  Is  damaging  your  petitioner  in  the  sum 
of  $3,000. 

That  from  and  since  the  16th  day  of  May, 
1904,  and  particularly  from  the  date  of  bis 
putting  the  defendant  In  default,  be  has  at 
all  times  been  ready  and  willing  to  acc^t 
a  good  and  sufficient  title  to  the  said  prop- 
erty .  and  pay  tfierefor  the  stipulated  price. 

In  view  of  the  pronlses,  he  prayed  that 
defendant  be  cited,  and  that  there  be  judg- 
ment in  his  favor  and  against  defendant 
ordering  and  decreeing  a  spedflc  perform- 
ance of  the  promises  made  by  the  defendant 
in  document  marked  "Exhibit  A"  and  at- 
tached  to  this  petition,  and  that  the  dOfend- 
ant  be  ordered  within  a  time,  to  be  fixed 
t>y  your  lionorable  court,  to  execute  and  de- 
liver to  petitioner  a  formal  deed  to  the  prop- 
erty herein  described;  and  if,  In  the  alter- 
native, your  honor  should  decree  that  the 
petitioner  is  not  entitled  to  a  specific  per- 
formance of  his  said  contract  by  the  execu- 
tl(m  of  a  deed  by  the  defendant  to  tbe  said' 
property,  or  the  defendant  can  avoid  a  spe- 
cific performance  of  the  said  contract  by 
the  payment  of  the  damages,  then  and  in 
that  event  petitioner  prayed  that  be  have 
judgment  against  the  defendant  in  the  sum 
of  $3,000,  for  the  violations  of  his  said  con- 
tract and  failure  to  comply  with  and  carry 
out  the  same,  together  with  legal  Interest 
from  judicial  demand ;  for  all  necessary  pro- 
ceeds for  costs  and  general  relief. 

Defendant  excepted: 

(1)  That  all  necessary  parties  have  not 
been  joined  together  In  this  salt 

(2)  That  the  agreement  alleged  on  and  an- 
nexed to  plalntlfTs  petition  was  made  and 
entered  Into  with  another  pwscm.  other  than 
plaintiff  hoein,  and  that  plaintiff  is  a  stran- 
ger to  said  agreement  or  contract;  and  is 
without  the  right  or  authority  to  institute 
this  suit,  or  the  capacity  to  stand  In  Judg- 
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meot  for  Ouachita  Gun  ft  Bicycle  Company. 

DefeDdant  prayed  tbat  this  hia  exception 
be  sustained,  and  plaintiff's  suit  dismissed, 
at  his  costs. 

On  June  20.  1005,  the  court  sustained  the 
exception  and  dismissed  the  suit.  On  the 
same  day  plaintiff,  alleging  that  the  Judg- 
ment dismissing  his  suit  on  exception  was 
contrary  to  the  law  and  the  evidence,  pray- 
ed that  he  be  granted  a  new  trial.  The  mo- 
tion was  not  taken  up  and  argued  until  June 
13.  ISOS.  At  that  time  a  new  Judge  had 
taken  his  sent  on  the  district  bench.  On  the 
20th  of  June,  1908,  a  new  trial  was  granted. 
On  October  2,  1008,  defendant's  exceptions 
■were  taken  up,  tried  and  overruled.  On  Oc- 
tober 20,  1908,  defendant,  under  reservation 
of  his  exceptions,  answered.  He  admitted 
the  execution  of  the  contract  and  agreement 
annexed  to  the  petition,  but  generally  and 
siteclflcally  deuled  all  the  all^atlons  of  the 
petition.  Further  answering,  he  averred: 
That  the  lease,  contract,  and  agreement  was 
made  and  entered  into  by  him  with  the  Oua- 
chita Gun  &  Bicycle  Company,  a  commercial 
partnership  domiciled  In  Monroe,  La.,  com- 
posed of  Edward  Walsbe  and  Frank  Manas- 
co,  and  not  with  the  plaintiff,  as  alleged. 

That  at  the  time  of  the  execution  of  said 
contract,  as  well  as  on  June  15,  1904,  the 
date  of  the  alleged  tender  by  plaintiff  of  the 
purchase  price,  the  Ouachita  Gun  ft  Bicycle 
Company,  lessee,  as  well  as  Edward  Walsbe, 
plaintiff,  well  knew  that  the  property  de- 
scribed in  plaintiff's  petition  was  owned  In 
indlvlslon  by  respondent  and  Alolae  H.  End- 
om,  Louis  C.  Endom,  Fred.  C.  Endom,  anil 
Kate  Endom,  the  three  last  mentioned  being 
then  minors  and  all  children  of  Katharine 
Endom,  deceased,  and  respondent,  and  tbat 
be  was  without  the  right  or  authority  to  sell 
their  one-half  Interest  therein.  Petitioner 
further  averred  that  the  property  in  contro- 
versy was  leased  at  a  nominal  price  froln 
July  1,  1904,  to  June  30,  1908.  to  the  Ouachita 
Gun  &  Bicycle  Company,  and  that  no  consid- 
eration whatever  was  promised  or  given  re- 
spondent for  the  pretended  agreement  to  sell 
said  property  to  the  Ouachita  Gun  &  Bicycle 
Company,  or  any  one  else,  and  therefore  the 
so-called  agreement  to  sell  was  null  and 
void. 

In  the  alternative,  respondent  averred  that. 
In  event  this  honorable  court  should  hold 
that  the  contract  or  agreement  to  sell  was 
legally  binding  and  had  a  valid  and  ade- 
quate coDsIderntion  (but  which  was  denied), 
then  he  showed  that  said  plaintiff  waa  eq- 
uitably and  legally  estopped  from  enforcing 
a  specific  performance  of  said  agreement  or 
from  recovering  damages  thereunder  for  Its 
alleged  breach,  because  he,  either  as  proprie- 
tor of  the  Ouachita  Gun  &  Bicycle  Company 
or  as  president  of  the  Ouachita-Monroe  Gun  & 
Bicycle  Company,  Limited,  had  occupied  the 
leased  premises  continuously  since  nud  prior 
to  June  IS,  IWi,  the  date  of  the  alleged  ten- 


der of  the  purchase  price,  under  the  lease 
contract  made  between  respondent  and  the 
Ouachita  Gun  &  Bicycle  Company,  and  had 
paid  the  rent  promptly  at  the  expiration  of 
each  and  every  month  to  June  30,  1908.  the 
date  of  the  expiration,  and  that  by  so  doing, 
either  as  proprietor  or  as  presiduit  of  the 
Ouachita  Gun  &  Bicycle  Company  and  the 
Ouachita-Monroe  Gun  &  Bicycle  Company, 
Limited,  respectively,  he  had  renounced  and 
waived  all  rights  which  he  or  the  Ouachita 
Gun  &  Bicycle  Company  may  h^ave  had  for  a 
specific  performance  of  the  contract  or  for  the 
recovery  of  damages  for  Its  alleged  violation, 
and  had  in  addition  by  his  said  conduct  eq- 
uitably and  legally  estopped  himself  and  the 
Ouachita  Gun  &  Bicycle  Company  from  as- 
serting any  right  thereunder. 

He  prayed  tbat  plaintiffs  demand  be  re- 
jected, and  for  equitable  and  general  relief. 

On  November  23,  1908,  the  plaintiff  filed 
what  he  styled  a  plea  of  estoppel,  in  which 
he  alleged  that:  Defendant  contracted  with 
and  collected  and  received  rent  of  plaintiff 
under  the  contract  of  lease  and  options  as 
stipulated  therein;  that  at  the  termination 
of  the  lease  defendant  notified  plaintiff  In 
writing  as  lessee  that  the  lease  had  expired 
by  limitation  and  demanded  possession  of 
the  property;  that  by  said  acts  defendant 
was  estopped  from  denying  that  plaintiff 
was  lessee  or  owner  of  the  option  sued  on. 
He  prayed  that  the  plea  of  estoppel  be  sns- 
talned,  and  that  defendant  be  estopped  from 
denying  that  plaintiff  was  lessee  or  owner  of 
the  option  to  buy  in  the  lease  contract 

On  February  6,  1909,  the  district  court 
rendered  Judgment  ordering,  adjudging,  and 
decreeing  that  defendant,  within  30  days 
from  date  of  the  Judgment,  execute  and  de- 
liver to  the  plaintiff,  Edward  Walahe,  a  law- 
ful deed  conveying  and  transferring  to  him. 
free  of  all  privileges  and  mortgages,  includ- 
ing any  claims  due  fo;*  taxes  to  July  1,  190S. 
and  that  certain  tutor's  l^al  mortgage  ex- 
ecuted by  Fred  Endom,  Sr.,  tutor,  for  $16,- 
554.28  in  favor  of  the  Judge  of  Flftb  Judicial 
district  court  for  the  parish  of  Ouachita, 
state  of  Louisiana,  recorded  in  Mort|;age  Book 
27,  at  page  122,  and  free  of  all  lawful  clalma 
to  the  title  by  his  children,  Josephine,  Gtw- 
tave,  Louis,  Alolse,  Loolse,  Frederl<%  and 
Kate  Endom,  as  heirs  of  defendant's  deceas- 
ed spouse,  Mrs.  Katharine  Endom,  to  the 
following  described  propo-l^:  [Describing 
it.]  It  furthw  ordered,  adjudged,  and  de- 
creed tbat,  upon  execution  of  deed  and  trans- 
fer of  title  as  herein  directed,  the  $8,^ 
Judicially  deposited  by  the  plaintiff  shall  be 
paid  over  to  the  defendant  In  full  sattsfae- 
tlon  of  the  purchase  price  of  Mid  property : 
that,  In  the  event  of  default  or  faQare  ot  de- 
fendant to  execute  and  deliver  to  plaintiff 
a  lawful  deed  and  title  to  the  property  as 
herein  directed,  this  Judgment  Shan  itself  be- 
come title  of  plaintiff  to  said  property,  and 
the  f6,S00  shall  remain  Judicially  d^ioBlted 
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tmtll  the  cancellation  of  the  said  tator*s 
legal  mortgage  recorded  In  Mortgage  Record 
27,  at  page  122,  of  the  parish  of  Ouachita, 
La.,  In  so  far  as  it  affects  or  incumbers  said 
property,  and  the  release  and  extinguishment 
of  all  lawful  claims  to  the  title  by  the  chil- 
dren of  defendant,  namely,  Josephine,  Ous- 
tave,  Louis,  Alolse,  Louise,  Frederick,  and 
Kate  Endom,  and  the  cancellation  of  any 
privilege  due  on  said  property  for  taxes; 
that  upon  the  cancellation  of  said  tutor's 
mortgage,  and  the  production  of  tax  receipts 
showing  the  payment  of  all  taxes  lawfully 
dne  against  said  pn^>erty  to  July  1,  1906, 
and  the  release  or  extinguishment  of  the 
lawful  claims  of  the  aforesaid  children  of 
defendant  to  any  Interest  they  may  have  In 
the  said  property,  It  Is  ordered  that  the 
96,500  Judicially  deposited  by  plaintiff  be  paid 
orer  to  the  defendant  or  his  order.  It  was 
further  ordered  that  defendant  pay  all  costs 
of  this  suit 

Defendant  applied  for  and  obtained  an  or- 
der for  appeal  'from  the  Judgment  The 
transcript  of  appeal  has  been  duly  filed,  and 
the  case  Is  before  the  court  t<a  decision  on 
appeal. 

PlalntlfF  has  answered  the  appeal,  pray- 
ing that  the  Judgment  appealed  from  be 
affirmed ;  but,  should  the  court  not  decree 
a  specific  performance,  then  plaintiff  In  the 
alternative  prayed  for  Judgment  against  de- 
fendant for  the  snm  of  f8,000,  for  damages, 
with  Interest  from  Jodldal  demand,  and  costs 
In  both  courts. 

Opinion. 

The  evidence  discloses  that  on  the  day  of 
the  lease  and  up  to  the  present  time  the 
property  leased  In  the  act  of  May  29,  1903, 
did  not  belong  to  the  defendant  In  Its  en- 
tirety, but  belonged  to  the  community  of  ac- 
quets and  gains  which  had  existed  between 
himself  and  his  deceased  wife,  that  he  own- 
ed one  undivided  half  as  owner,  and  the 
other  half  as  usofmctuary  of  the  wife's 
share  In  the  community,  and  that  his  share 
In  the  property  was  stru<&  by  a  legal  mort- 
gage In  favor  of  his  children  for  about  $17,- 
000  to  secure  their  rights  as  heirs  of  their 
mother.  Under  such  circumstances  It  was 
Impossible  for  defendant  to  have  sold  the 
property  to  the  lessee,  however  much  he 
might  have  desired  to  do  so,  under  a  satis- 
factory or  acceptable  legal  title.  The  plain- 
tiff, Walshe,  being  on  the  stand  as  a  witness 
in  his  own  behalf,  being  asked  the  question, 
"You  heard  Mr.  John  MunhoUand  [the  at- 
torney who  drew  up  the  act  of  lease]  state 
that  he  knew  that  Mr.  Endom's  children  own- 
ed an  interest  In  the  property?"  replied  that 
be  never  knew  anything  about  It  until  about 
the  time  the  tender  was  made.  He  heard 
about  It  a  little  before  or  a  little  after.  Be- 
ing asked,  "After  you  found  out  that  the 
children  owned  a- half  interest  In  this  prop- 
er^, did  yon  demand  them,  or  any  one  of 
than,  to  sign  a  deed  to  the  proportyt"  he 


replied:  "Before  I  made  the  tender,  a  few 
days,  I  do  not  remember  Just  now  how  long, 
I  passed  by  there,  and  I  called  to  Mr.  En- 
dom. I  told  him  that  I  would'  be  ready  for 
the  deed  In  a  few  days.  His  answer  was: 
'I  positively  refuse  to  do  If " — as  It  was 
purely  optional  on  hts  part,  and  nothing  put 
up  on  his  (witness*)  part.  After  the  tender 
he  had  never  shown  any  willingness  to  make 
the  tlUe. 

Being  asked,  "What  was  the  property 
which  was  the  subject  of  this  suit  worth?" 
he  answered,  "Between  $10,000  and  |12,000." 
Being  asked  on  what  he  based  bis  alternative 
demand  for  $8,000  damages,  he  answered: 
"By  not  becoming  the  owner  of  the  property 
for  the  purchase  price  at  that  time,  and 
what,  the  property  Is  worth  now;  In  other 
words,  from  the  time  I  should  have  come 
in  possession  of  It  to  the  present  time."  Be- 
ing asked  what  It  was  worth  on  June  10, 
1904,  he  luiswcred,  "That  to  a  hard  question 
to  answer  correctly,"  bat  he  considered  that 
it  was  worth  more  than  at  the  time  he  made 
the  lease.  Witness  understood  that  the  prop- 
erty had  enhanced  In  valne  Iot  the  last  five 
years.  Being  asked,  "What  was  the  property 
tvortb  on  May  29, 1908,  when  the  contract  of 
lease  was  made?"  he  replied  that  he  con- 
sldered  he  was  paying  a  good  price  for  it  at 
that  time.  Witness  said  he  was  not  able  to 
say  what  It  was  worth  on  June  16,  1004, 
but  the  proper^  was  increasing  in  value; 
that  it  was  bard  for  liim  to  say  what  It  was 
worth  at  the  dates  he  was  testifying;  that 
be  did  not  know.  Plaintiflr  placed  Mr.  East- 
erllng,  a  real  estate  broker,  on  the  stand  to 
prove  the  valne  of  the  property.  He  testified 
that  he  knew  the  property  in  contest;  that 
in  his  opinion  a  fair  valuation  of  It  was 
$300  a  front  foot— that  Is,  that  was  the  value 
of  the  naked  lot.  He  did  not  know  what  the 
value  of  the  improvements  was;  that  the 
building  on  the  property  covered  the  entire 
lot  The  evidence  above  referred  to  was  the 
only  evidence  Introduced  by  the  plaintiff  as 
to  the  value  of  the  prop^t;  in  contest  or 
the  subject  of  damages. 

A  question  arose  In  this  case  In  the  trial 
court  as  to  who  was  the  lessee  under  the 
act  of  May  29, 1903. 

Was  it  the  Ouachita  Gun  &  Bicycle  Com- 
pany, or  was  It  Edward  Walshe,  who  In  the 
act  of  lease  was  referred  to  as  the  proprietor 
of  that  company.  An  examination  of  the  evi- 
dence discloses  that  the  Ouachita  Qun  &  Bi- 
cycle Company  was  only  organized  after  the 
date  of  the  contract  of  ]^ase  was  executed, 
and  that  plaintiff  was  the  only  party  In  in- 
terest in  the  business  then  conducted  under 
the  name  of  that  title.  There  was  no  assign- 
ment by  plaintiff  of  his  rights  under  the  con- 
tract of  lease  to  the  corporation  subsequent^ 
ly  formed. 

The  testimony  shows  that  the  lessee  took 
possession  of  the  property  leased  at  the  date 
of  tbe  coQunencement  and  paid  to  defendant 
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regularly  tbe  Installments  of  rent  as  they 
fell  due  up  to  the  expiration  of  the  term  of 
the  lease  as  fixed  In  the  contract  of  lease. 
Defendant  argues  from  that  fact  that,  even 
If  plaintiff  had  had  any  r^bt  to  a  spedflc 
performance  under  the  contract,  he  abandon- 
ed or  renounced  it  He  dtee  In  support  of 
that  position  volume  18  of  the  American  & 
English  Encyclopedia  of  Law,  p.  632,  and  the 
case  of  Knowles  t.  Murphy,  107  Cal.  107, 
40  Pac.  111.  He  refers  to  Hanson  r.  Allen, 
87  La.  Ann.  732,  In  support  of  the  proposition 
that,  pending  a  lease,  tbe  lessee  cannot  dis- 
pute the  title  of  his  lessor.  We  are  of  tbe 
opinion  that  tbe  judgment  of  the  district 
court  Is  erroneous,  and  should  be  reversed. 
It  Is  Impossible  for  the  defendant  to  rest  In 
the  plaintiff  ownership  of  the  property  re- 
ferred to  In  tbe  petition.  It  Is  not>  bis  to 
sell.  Tbe  court  should  not  have  ordered 
blm  to  do  what  he  bad  no  legal  right  to  do. 
We  do  not  tblnk  the  case  Is  one.  where  spe- 
cific performance  could  or  should  be  ordered. 
It  Is  not  a  remedy  which  can  be  demanded 
ot  eight  It  Is  a  character  of  relief  which  Is 
to  be  granted  only  where,  under  the  circum- 
stances of  tbe  case,  the  thing  ordered  to  be 
done  Is'  within  the  l^al  capacity  of  the  party 
to  do,  and  the  rights  of  parties  not  before 
the  court  are  not  InvoWed.  In  cases  of  vio- 
lations of  a  contract,  the  party  ag^ieved  Is 
In  ordinary  cases  entitled  only  to  damages. 
Appellant,  In  his  answer  to  plalntlfF's  ap- 
peal, prays  that,  should  tbe  court  refuse  to 
affirm  the  Judgment  as  rendered,  we  should 
award  him  damages. 

We  are  of  the  opinion  that  under  tbe  dr^ 
cnmstances  of  this  case,  that  prayer  should 
not  be  granted,  but  that  tbe  right  of  tbe 
plaintiff  to  damages  should  be  left  open  for 
future  examination  and  decision.  For  tbe 
reasons  herein  assigned,  It  is  hereby  ordered, 
adjudged,  and  decreed  that  the  Judgment  ap- 
pealed from  be  and  tbe  same  is  hereby  an- 
nulled, avoided,  and  reversed.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  that 
plaintiff's  demand.  In  his  answer  to  the  pres- 
ent appeal  to  have  Judgment  in  bis  favor 
against  defendant  be  not  granted,  but  that 
his  right  to  damages  be  left  open  for  future 
examination  and  decision.  PlalntitTs  suit 
is  dismissed  without  prejudice,  and  he  is 
decreed  to  pay  the  costs  of  both  courts. 

BREAtTX,  C.  J-  I  concur  in  the  decree. 

MONROE  and  LAND,  JJ.,  ooncnr  In  the 
decree. 

PBOVOSTT,  X,  coDCars  In  the  declBion,'ln 
so  far  as  the  d«nand  tor  spedflc  perform- 
ance is  r^ected,  and  dissents  In  so  far  as  the 
demand  for  damages  Is  dismissed,  holdii^ 
that  damages  ought  to  be  awarded,  at  least 
to  an  amount  equal  to  the  rents  paid,  less 
Interest  on  the  unpaid  price  of  fb6  sala 


024  La.) 

No.  lT,79a 
STATE  V.  WASHINGTON. 
(Supreme  Court  of  Louisiana.   Nov.  15,  1900.) 

1.  Cbiminai,  Law  (|  1158*)— CoNmruAiicc— 
Pbbjudics. 

The  affidavit  of  the  accused  in  a  criminal 
proBecutlon  In  support  of  a  motion  for  con- 
tinuance, bsBed  upon  the  erouQd  that  the  in- 
fiamed  condltioo  of  the  public  mind  would  ope^ 
Bta  to  his  piejndioc^  cannot  outweigh  the  opin- 
ion to  the  contraiT  of  the  trial  jadge,  who  acts 
under  tbe  obligation  of  his  oath  «  office,  and 
who,  nnlike  the  accused,  Is  without  interest 

[Ed.  Note.— For  other  cases,  see  Ciiminal 
Law,  Dec.  Dig.  |  1158.  •] 

2.  Cbiuiital  Law  (f  1055*)— Appeal— REvnw 

— ARGUUKNT  op  PbOSBCUTINO  ArrOBNBT. 
Tbe  complaint  that  the  prosecntiag  officer, 
in  arguing  to  tbe  Jury,  denounced  tbe  accused 
as  a  brute  and  a  beast,  will  not  be  reviewed  ia 
this  court,  where  no  proper  bill  of  exception  was 
taken  at  the  tim&  The  use  of  denunciatory 
language  is  ordinarily  objectionable,  bat  It  may 
be  justified  by  the  evidence. 

[Ed.  Note.— For  other  cases,  setf  Criminal 
Law,  Cent  Dig.  H  2866,  2S0T;  Dee.  Dig.  1 
1055.*] 

.  (SyHabns  by  tbe  Court) 

Appeal  from  Twenty-Sixth  Judldal  District 
Court  Parish  of  St  Tammany;  Thomas  M. 
Burns,  Judge. 

Dan  Washington  was  convicted  of  assault 
with  Intent  to  commit  crime,  and  appeals. 
Affirmed. 

Prentiss  B.  Carter  and  Frederick  J.  Heintz, 
Jr.,  for  appellant  Walter  Gnion,  Atty.  Gen., 
and  Lewis  L.  Morgan,  DIst  Atty.  (B.  G. 
Pleasant  of  counsel),  for  the  State, 

Statement  of  tbe  CtM. 

SfONBOB,  J.  Defendant  was  chained,  by 
Information  filed  1^  the  district  attorney  on 
June  25,  1907,  with  having  assaulted  a  girl, 
under  the  age  af  12  years,  with  intention  ot 
committing  a  rape,  nie  case  was  set  down 
for  trial  on  July  1,  1908,  and  npon  that  day 
the  accused,  through  his  counsel,  moved  for 
a  continuance,  on  the  groands  tiiat.  In  Tiew 
of  the  character  of  the  charge,  he  was  enU- 
tled  to  be  tried  nt  a  time  when  tbe  pablie 
mind  would  be  In  normal  condition;  "that, 
owing  to  the  unfortunate  occurreoce  in  tbe 
town  of  Gorlngtou  on  yesterday  ennlng, 
when  one  of  his  race  la  diarged  with  baiTlng 
made  a  vlident  and  bmtal  assault  vpoa  a  ^il 
of  the  Caucasian  racOi  the  pobUe  mind  la  In- 
flamed and  piejndiced,  and  paasioD  Is  natur- 
ally aroused,  ao  that,  In  tbe  opinion  ot  joar 
mover,  a  fair  and  impartial  trial,  sadi  as  la 
guaranteed  hy  the  Constitution  and  laws  oS 
this  state,  la  Impoeaible  at  this  tfane;  that 
In  the.  Issnea  ot  the  dally  papera,  pabll^ed 
at  New  Orleans  and  In  the  town  of  CoTli^ton« 
and  whldi  drcnlato  In  said  town  and  are  read 
by  the  dtlsms  who  compoae  tbe  Jazy,  in 
large  hmdllnes,  they  are  InfMmed  that  a  mob 
of  dtlxens  are  aearrhliig  for  a  blaA  Innte; 
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all  of  which  IB  pTeJndlcial  to  this  defendant, 
and  renders  It  highly  Improbable  that  he 
Bhonld  obtain  a  fair  trial;  that  he  makes  this 
application,  not  for  d^aj  but,  lu  order  to  ob- 
tain substantial  justice." 

Opinion. 

1.  The  allegations  contained  In  the  motion 
were  sworn  to  by  the  accused,  and,  the  mo- 
tion having  been  overruled,  a  bill  was  re- 
served. No  testimony  appears  to  have  been 
adduced  in  support  of  the  motion,  and  we  are 
bound  to  assume  that  the  trial  judge  knew  as 
much  about  the  state  of  the  public  mind  as 
the  accused.  He  acted  under  the  obligation 
of  his  oath  of  office,  an^  unlike  the  accused, 
was  without  Interest  His  refusal  to  grant 
the  continuance,  because  he  dld*not  believe 
the  affidavit  of  the  accused,  presents  no  ques- 
tion of  law,  and  Is  not  reviewable  In  this 
court.   State  v.  Llndsey,  14  La.  Ann.  42, 

2.  In  what  purports  to  be  bill  of  exceptions 
No.  2,  It  Is  recited  that  the  district  attorney, 
In  his.  closing  ailment,  pointed  to  'the  de- 
fendant and  remarked  "that  there  was  the 
black  brute  in  human  form  who  had  commit- 
ted this  diabolical  crime";  that,  on  objection, 
the  court  instructed  the  Jury  to  dlsr^rd  the 
statement  of  the  district  attorney;  that  the 
district  attorney,  a  few  moments  later,  again 
pointing  to  the  accused,  cried  loudly,,  "there 
is  the  black  beast  that  committed  the  crime," 
to  which  counsel  for  accused  objected,  "and 
asked  to  have  the  statement  taken  down  by 
the  stenographer,  which  was  done,  and  he 
thereupon  reserved  to  said  statement  a  bill  of 
exceptiona,  making  the  statement,  as  taken 
down  by  the  stenc^rapher,  the  basis  of  the 
1)111."  The  statement  per  curiam,  annexed  to 
the  Instrument  thus  quoted,  reads: 

"There  was  no  note  of  evidence  made,  nor 
was  there  any  formal  bill  of  exceptions  taken. 
I  remember  the  counsel  for  accused  interrupt- 
ing  the  district  attorney,  and  my  instracbng 
the  district  attorney  to  cmfine  himself  to  the 
record;  but  there  was  no  proper  bill  taken." 

The  stenographic  report,  to  which  reference 
is  made  by  counsel  for  the  accused,  does  not 
appear  in  the  transcript,  and  the  bill  Itself 
bears  date  July  6th,  five  days  after  that  of 
tbe  trial.  Beyond  tbat,  whilst  the  use  of  de- 
nunciatory language  Is  ordinarily  objection- 
able. It  may  be  so  far  sustained  by  tbe  evi- 
dence as  to  render  It  Innocuous  so  far  as  the 
accused  Is  concerned.  Thus  it  has  been  held 
by  this  court  that.  If  the  evidence  showed  tbe 
guUt  of  the  accused,  charged  with  Incest  with 
bis  own  daughter,, the  iremark  of  the  prosecut- 
ing officer  that  the  evidence  showed  that  the 
accused  was  a  "monster"  was  fully  justified. 
State  V.  Spurllng,  116  La.  789,  40  South.  167. 

8.  The  remaining  bill  was  taken  to  the  rul- 
ing of  the  court  In  refusing  a  new  trial,  pray- 
ed for  upon  the  ground  relied  on  for  the  con- 
tinuance; that  is  to  say.  that  the  Inflamed 
condition  of  the  public  mind  operated  to  the 

•For  otter  turn 


prejudice  of  tbe  accosed.  To  Uils  the  judge 

says: 

"This  party,  accosed,  bad  a  fair  and  Impar- 
tial trial.  There  was  no  reason  whatever  to 
give  him  a  new  triat" 

This  court  Is  not  in  a  position  to  review  the 
ruling  complained  of.  It  may  be  here  re- 
marked that  tbe  accused  has  not  been  repre- 
sented hen.  We  have,  however,  glvan  to  tbe 
points  presented  in  the  transcript  our  careful 
consideration,  and  we  find  no  ground  for  re- 
versing the  Judgment,  which  la  accordingly 
affinned. 

(124  La.) 
No.  17,729. 
STATE  V.  VARNADO  et  al. 
(Supreme  Court  of  Louisiana.    Nov.  15,  1009.) 
CaiuiNAL  Law  (S  184*)~Fobueb  Jeopabdt— 

DiSCHABQB  or  JUBY  BECAUSE  OF  ILLNESS  OT 

Judge— Effect. 

The  discharge  of  the  jury  without  verdict, 
after  tbe  reading  of  the  indictment  in  a  capital 
case,  on  the  ground  of  tbe  illneas  of  the  judge, 
and  the  likelihood  of  his  Inability  for  several 
days  to  bold  court,  is  from  necessity,  under 
the  rule  tbat  there  Is  do  jet^rdy  when  the 
discharge  of  the  jury  Is  from  necessity. 

[Ed.  Note.— For  other  cases,  see  CMmlnal 
Law,  Cent.  Dig.  S  S33 ;  Dec.  Dig.  S  184.*] 

« 

Appeal  from  Twenty-Fifth  Judldal  Dis- 
trict Court,  Parish  of  Tangipahoa;  Robert 
S.  EIUb,  Judge. 

Will  Varnado  and  another  were  tried  for 
a  capital  ofTense,  and  the  Jury  was  discharged 
without  verdict  From  a  judgment  denying 
a  motion  to  discharge  defendants  on  the 
ground  tbat  they  had  been  placed  In  jeop- 
ardy, they  appeal.  Affirmed. 

Thomas  P.  films  and  J.  B.  W^b>  for  ap- 
pellant. Walter  Gulon,  Atty.  Gen.,  Wm.  H. 
McGlendon,  Dfst.  Atty.,  Beld,  Purser  &  Befd, 
and  Thomas  M.  Bankston  (R.  G.  Pleasant,  of 
counsel),  for  tbe  State. 

PROVOSTT,  J.  After  the  jury  had  been 
Impaneled  and  sworn,  and  the  Indictment 
read  to  them,  they  were  discharged  without 
verdict  rendered,  owing  to  the  judge  being  111 
and  not  likely  to  be  well  enough  for  several 
days  to  hold  court.  Defendants  now  claim 
that  they  were  put  In  jeopardy  by  said  mis- 
trial, and  cannot  be  put  in  jeopardy  a  sec- 
ond time,  and  should  be  discharged.  It  Is 
well  recognized  that  there  has  been  no  jeop- 
ardy when  tbe  discharge  of  the  jury  has  been 
from  necessity.  State  v.  Robinson,  46  La. 
Ann.  773,  15  South.  146,  And  It  is  clear  that 
there  Is  such  necessity  when,  as  in  the  pres- 
ent case,  the  trial  being  for  a  capital  of- 
fense, tbe  Jury  cannot  be  allowed  to  separate, 
and  would  have  to  be  kept  together  Indefi- 
nitely to  await  the  recovery  of  tbe  judge. 
12  Cyc.  271;  People  v.  Hunckeler,  48  CaL 
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334.  No  provision  has  been  made  by  our  law 
for  some  one  else  to  take  the  place  ot  the 
Judge  in  such,  a  case. 
Judgmeat  affirmed. 


(124  La.) 
No.  17,499. 

VOINCHE  T.  TOWN  Or  HARKSTILI/E. 
(Supreme  Court  itf  Louisiana.   Not.  15,  1900.) 

1.  Dedicatioiv  a  64*)— Revocation  of  Dona- 
tion— Abandonuent  of  Use. 

Where  a  lot  was  donated  to  a  town  for  tlie 
sole  purpose  of  the  establishment  of  a  public 
market,  and  the  corporation,  after  erecting  a 
marlcet  house  on  the  lot  and  establiBhlng  a  pub- 
lic maiket  thereon,  abandoned  the  preuuaes  and 
converted  a  portion  of  the  same  into  a  public 
street,  held,  that  there  was  legal  cause  for  rev- 
ocation for  nonperformance  of  the  charges  or  ob- 
ligatiot^  imposed  on  the  donee. 

CEd.  Xote.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §f  107-111 ;  Dec.  Dig.  |  64.*] 

(Syllabus  by  tiie  Coort^ 

2.  OiFTS  a  41*)— Revocation  and  Rescission 
—Statutes  —  Construction  —  "Condi- 
tions." 

The  word  "conditions,"  as  used  in  Civ. 
Code,  art.  1559,  providing  for  the  revocation  of 
donations  for  nonfulfillment  of  eventual  condi- 
tions, is  synonymous  with  the  woid  "charges" ; 
and  when  a  donation  contains  charges.  It  is  con- 
sidered as  made  under  the  condition  that  it  may 
be  dissolved,  or  revoked,  if  tbey  are  not  executed. 

IES.  Note.— For  other  cases,  see  Gifts,  Dec. 
Dig.  S  41.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1394-1400.] 

Appeal  from  Fonrteenth  Judicial  District 
Court,  Parish  of  AToyelles ;  G.  H.  Couvlllon, 
Judge. 

Action  by  Robert  P.  Volndie  against  tbe 
Town  of  Marfcsvllle.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 

Coco,  Couvlllon  &  Coco,  for  appellant  Wil- 
liam H.  Feterman  and  T.  H.  Coavlllon,  for 
appellee. 

LAND,  J.  This  Is  a  suit  to  revoke  a  do- 
nation Inter  vivos,  made  In  the  year  1858 
by  Auguste  Voinche,  deceased,  to  the  town  of 
Marksvllle,  of  a  certain  lot  of  ground  for  the 
alleged  permanent  establishment  thereon  of 
a  market  house  and  for  no  other  purpose. 
It  was  alleged  that  tbe  act  of  donation,  which 
was  annexed  to  the  petition,  contained  a  con- 
dition that,  If  said  market  house  was  not  es- 
tablished In  conformity  with  the  wishes  of 
the  donee,  the  donation  should  be  null,  and 
the  lot  of  ground  should  revert  back  to  the 
douor. 

It  was  further  alleged  that  the  defendant, 
pretending  to  conform  with  the  stipulations 
set  forth  In  the  act  of  donation,  did  erect  a 
building  on  said  lot,  and  did  at  odd  times  use 
the  said  building  as  a  market  house,  but  that 
the  defendant  has  long  since  abandoned  the 
use  of  said  building  for  said  purpose,  and 
has  totally  failed  to  maintain  a  market  on 


said  lot,  as  was  stipulated  In  said  act  of  do- 
nation. 

It  was  further  alleged  that  for  many  years 
said  building  and  lot  have  not  been  need  for 
a  market,  and  that  In  the  year  1902  a  street 
was  laid  out  on  said  property,  for  which  pur- 
pose the  defendant  has  taken  and  used  35 
feet  or  more  of  the  front  of  said  lot  by^  the 
entire  depth  of  said  property,  and  has  there- 
by dedicated  the  same  to  other  uses  than 
that  stipulated  In  the  act  of  donation. 

The  act  is  written  In  the  French  language. 
It  Is  unnecessary  to  recite  the  act  in  full  and 
we  translate  such  portions  as  we  deem  nec- 
essary for  the  decision  of  the  Issues  before 
us. 

The  donor — 

"declared  t&at,  desiriDg  tbe  establishment  <tf  a 
market  for  the  town  of  Marksvllle  aforesaid,  he 
does  make  a  donation,  from  this  day  and  for- 
ever, to  the  corporation  of  the  town  of  Marks- 
ville  aforesaid,  and  solely  to  build  a  market, 
which  will  remain  the  property  of  said  corpora- 
tion, bf  a  certain  town  lot,"  etc. 

The  Act  concludes  with  the  following  para- 
graph, to  wit: 

"After  the  conclusion  of  the  present  act  It  was 
agreed  and  understood  between  the  said  Mr. 
Voinche  and  the  said  Messrs.  Barbin  and  De- 
lavallade  and  Waddill,  committee  authorized  to 
accept  said  donation,  that,  should  it  bappen 
that  said  market  be  not  built,  the  said  act  of 
donation  will  be  null,  and  the  said  town  lot 
shall,  by  that  fact,  belong  to  tbe  said  Voinche." 

In  the  court  below  tbe  suit  was  dismissed 
on  an  exception  of  no  cause  of  sccIod,  and 
the  plaintiff  has  appealed. 

The  declared  purpose  of  the  donor  was  the 
establishment  of  a  market  for  the  town  of 
Marksvllle,  and  the  donation  was  made  '^sole- 
ly  to  build  a  market,"  and  It  was  stipulated 
that,  If  it  should  "bappra  that  said  markrt 
be  not  built,"  the  donation  should  be  null. 

Our  learned  Brother  below  says: 

"Now,  while  it  is  true  that  the  act  provides 

for  the  establishment  of  a  market  house  only, 
and  that'tbe  last  paragraph  contains  the  clause 
that,  if  it  is  not  established,  the  property  shall 
remain  in  the  donor,  yet  we  find  tluit  the  act 
also  contains  the  following  expression: 

"That  the  donor  gives  and  donates  to  the 
corporation  of  Marksvllle  'from  to-day  and  for- 
ever' the  lot  of  ground. 

"If  the  property  itself  was  donated  with  a 
condition,  and  that  condition  tuts  been  com- 

filied  with  by  the  donee,  Ruch  compliance  has 
orever  destroyed  the  remaining  right  ol  ova- 
ershlp  that  was  retaioed  by  the  vendee. 

"As  far  as  the  expression  nsed  by  the  donor 
to  the  effect  that  the  property  was  donated  for 
a  market  house  only,  in  my  opinion,  this  can- 
not have  the  effect  of  annullmg  the  act  of  doos- 
tion,  not  being  imposed  as  a  conditi<ni  in  tbe 
act.  Besides  a  donor,  like  a  seller,  cannot  lim- 
it the  uses  of  property  when  he  parts  with  tbe 
ownership." 

The  Judge  held.  In  effect,  that  the  con- 
struction of  the  market  house  on  the  lot  ful- 
filled the  only  express  condition  In  the  act 
of  donation,  and  that  the  declared  purpose  of 
the  donor  and  the  express  limitation  on  the 
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use  of  tbe  property  were  not  condltlona  af- 
fecting the  title  conveyed  In  perpetuity  to 
the  donee. 

In  endeavoring  to  arrive  at  tbe  Intention  of 
tbe  parties,  all  tbe  recitals  in  tbe  act  of  do- 
nation shonld  be  construed  together. 

The  granting  clause  sets  forth  the  pur- 
pose of  the  donor  to  establish  a  market  for 
the  town  of  Uarkavllle,  and  the  donation  it- 
self was  made  to  the  corporation  solely  for 
tbe  purpose  of  building  a  market.  The  laat 
paragraph  stipulates  that  if  it  should  bap- 
pen  that  the  market  should  not  be  buUt,  tbe 
act  of  donation  should  be  null. 

Was  the  purpose  of  the  donation  the  mere 
erection  of  a  market  house,  or  tbe  permanent 
establishment  of  a  public  market  for  the 
benefit  of  the  people  of  the  town  of  llarks- 
vlUe?  Our  learned  Brother  below  seems  to 
have  reached  the  conclusion  that  the  condi- 
tion of  the  donation  was  fulfilled  by  the 
mere  erection  of  the  boCdlng  on  tbe  lot  in 
question.  We  cannot  approve  a  construction 
which  eliminates  the  declared  purpose  of  tbe 
donor  to  establlsb  a  public  market  for  the 
benefit  of  himself  and  the  people  of  tbe  town 
of  Marksville.  Tbe  mere  erection  of  a  mar- 
ket bouse  would  In  itself  have  accomplished 
no. beneficial  purpose.  It  is  not  pretended 
that  the  building  was  Intended  as  a  monu- 
ment to  the  donor  or  as  an  ornament  to  the 
town.  The  fact  that  the  grant  was  in  per- 
petuity does  not  exclude  the  particular  pur- 
pose of  the  donation,  as  a  perpetual  use  Is 
perfectly  consistent  with  a  perpetual  grant. 

No  analogy  between  a  sale  and  a  donation 
of  property  exists  as  to  charges  and  condi- 
tions that  may  be  Imposed  by  ttie  grantor. 
The  donor  may  Impose  on  the  donee  any 
chaq^  or  conditions  he  please^  provided 
they  contain  nothing  contrary  to  law  or  good 
morals.  Civ.  Code,  art.  1SS7.  Donations  In- 
ter vivos  are  liable  to  be  revoked  or  dis- 
Bolved  <fa  account  of  the  nonperformance  of 
the  conditions  imposed  on  the  donee.  Id.  art 
1390.  The  word  "condltlonB,"  as  used  In  this 
article,  is  synonymous  with  the  word  "char- 
ges"; and  when  a  donation  contains  (Siareea 
it  Is  considered  as  made  undw  the  condition 
that  It  may  be  dissolved  or  revoked  if  they 
are  not  executed.  Mourlon,  Examen  Du  Code 
Napoleon,  vol.  2,  p.  3G0.  "Conditions"  means 
charges  or  obligations  of  the  donee.  Dalloz, 
B^rtolre  de  L^lslatlon,  Supplement  5,  No. 
404,  p.  149.  Hence,  If  the  town  of  Marksvllle 
was  charged  or  obliged  by  the  act  of  dona- 
tion with  the  duty  of  establlahbog  and  main- 
taining a  public  market  on  the  lot  donated, 
a  clear  case  of  nonperformance  is  alleged  in 
the  petition. 

The  case  of  De  Pontalba  v.  New  Orleans, 
B  La.  Ann.  000,  is  not  In  point,  as  the  dona- 
tion was  made  under  the  Bpanish  law  for 
pious  uses,  and  under  that  system  was  Irrev- 
ocable, In  the  absence  of  an  express  stipula- 
tion     the  rteht  of  return,  for  the  nonper- 


formance of  the  mode,  charge,  or  condition 
imposed  on  the  donee. 

In  Arnauld  v.  Delachalse,  4  La.  Ann.  108 
certain  conditions  In  an  act  of  sale  were  held 
not  to  be  reservations  in  favor  of  the  donor, 
but  regula'tlons  as  to  the  use  of  the  property 
among  tbe  purchasers. 

It  is  a  principle  of  civil-law  Jurisprudence 
that  the  donee  Is  bound  to  execute  the  char- 
ges or  obligations  Imposed  on  him  by  the 
act  of  donation  in  the  same  manner  and  to 
the  same  extent  as  the  debtor  In  any  ordina- 
ry contract 

If  tbe  allegations  of  tbe  petition  be  true, 
the  town  of  Marksvllle  has  not  only  failed 
and  neglected  for  years  to  comply  with  its 
obligation  to  maintain  a  public  market  on 
the  premises  In  (luestlon,  but  has  dedicated 
a  part  of  the  lot  to  uses  not  contemplated  by 
the  parties  at  tbe  time  of  the  donation. 

We  therefore  conclude  that  the  allegations 
of  the  petition  disclose  a  cause  of  action. 

It  is  therefore  ordered  that  tbe  Judgment 
below  be  reversed,  and  it  Is  now  ordered  that 
the  exception  of  no  cause  of  action  be  over- 
ruled, and  that  this  cause.be  remanded  for 
further  proceedings  according  to  law,  and, 
finally,  that  the  defendant  and  appellee  pay 
the  costs  of  this  appeal. 


(124  La.) 

No.  17.019. 

SAXON  T.  CITY  OF  NEW  ORLEANS 
et  aL 

(Supreme  Court  of  lioulsiana.    Nov.  IS,  1000.) 

1.  Municipal  Coepobationb  (J  ©93*)  —  In- 

TAUD  CONIBACT— AonON  BT  TAXPATEB. 
A  taxpayer  has  the  right  to  come  into 
court  to  enjoin  tbe  execution  of  a  [raving  con- 
tract, which  has  been  adjudicated  without  af- 
fording opportunity  for  competition,  unless  the 
propert;  holders,  by  their  petition,  fix  the  price 
for  a  patented  pavement,  or  a  pavement  con- 
taining a  propnetaiy  Ingredient. 

[Ed.  Note.— For  other  cases,  flee  Mnnldpal 
Corporations,  Cent  Dig.  fiS  215S-21GI:  Dec 
Dig.  I  998.*] 

2.  MuNiCEPAL  CoBpOBATiona  (S  830*)— Con - 

TBACra— COMPETITIVB  BIDDING. 

There  can  be  no  competition  In  the  bid- 
ding on  a  paving  contract,  where  the  specifica- 
tiona  require  that  the  material  of  which  the 
pavement  is  to  be  made,  in  whole  or  in  part, 
composed,  shall  be  that  manufactured  by  a 
named  company,  which  is  left  at  liberty  to  bid, 
and  which  does  not  bind  itself  to  sell  its  prod- 
ucts at  a  fixed  price  to  any  and  all  bidders. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  855;  Dec.  Dig.  | 
330.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court  Parish  of 
Orleans ;  George  H.  Th6ard,  Judge. 

Action  by  Lyie.  Saxon  against  the  City  of 
New  Orleami  and  another.  Judgment  for  de- 
fendants.  Plaintiff  appeals.  Berersed. 


•For  otlwr  owns  sm  saiua  toplo  and  Motion  NVIIBBR  In  Dm.  *  Am.  Digs.  Wi  to  data,  A  RepMrter  Indans 


Digitized  by 


Google 


CO  BOUTHEBN  BEPOBTBB. 


Lyle  Saxon,  In  pro.  per.  I.  D.  Moore,  City 
Atty.,  and  John  J.  RelUey,  Asst.  City  Atty., 
for  appellee  City  of  New  Orleans.  Saunders, 
Dufour  &  Dufonr,  for  appellee  Metropolitan 
Const  Go. 

Statement  of  the  Case. 

MONROE.  J.  Plaintiff  applied  to  the  dis- 
trict court  for  a  writ  of  injunction  to  re- 
strain the  city  of  New  Orleans  and  the  Met- 
ropolitan Construction  Company  (of  Kansas 
City)  from  further  proceeding  In  the  matter 
of  the  paving  by  that  company  of  City  Park 
avenue,  from  Bayou  St.  John  to  Canal  street, 
with  "mineral  rubber  asphaltlc  cement, 
known  as  'Sarco  road  compound,* "  and  man- 
nfactured  by  the  Standard  Asphalt  Rubber 
Company,  of  Chicago.  After  hearing,  on  rule 
nisi,  the  writ  was  denied,  and  plaintiff  has 
appealed.  Be  brings  the  suit  as  a  citizen  of 
ISew  Orleans,  a  property  holder,  and  a  tax* 
payer,  and  alleges  that  the  mayor,  authorized 
by  an  ordinance  to  that  effect,  Is  about  to 
sign  a  contract  for  the  paving  in  question, 
and  tliat  the  contractor  Is  about  to  take  pos- 
session of  the  street  and  proceed  with  the 
work ;  but  It  was  shown,  on  the  trial  of  the 
rule,  that  the  contract  had  been  signed  on 
the  day  preceding  that  upon  which  the  ap- 
plication was  made,  though  no  work  had  ac- 
tually been  done^  up  to  the  time  of  the  trial. 
Plaintiff  further  alleges,  in  substance,  that 
the  "Sarco  road  compound,  manufactured  by 
the  Standard  Asphalt  Rubber  Company,  of 
Chicago,"  called  for  by  the  specificationB,  is 
the  sVibject  of  a  trade-mark,  and  is  manu- 
factured and  controlled  escluslvely  by  the 
Standard  Asphalt  Rubber  Company;  that 
no  one  could  bid  upon  a  contract  requiring 
the  use  of  thot  material  without  the  consent 
of  that  company;  that  there  could,  therefore, 
be  no  competition  In  the  bidding,  and.  In 
fact,  that  there  was  no  competition,  the  de- 
fendant the  Metropolitan  Construction  Com- 
pany having  been  the  only  bidder ;  and  that 
the  proceedings  leading  up  to  the  contract 
were  violative  of  the  city  charter,  as  amend- 
ed, and  of  Act  No.  59,  p.  66,  of  1908,  which 
contemplates  that,  where  a  patented  pave- 
ment Is  to  be  laid,  the  proprietor  shall  file  a 
written  stipulation  with  the  city  to  sell  the 
right  to  lay  the  same  to  any  contractor  for  a 
stipulated  royalty.  The  city,  for  answer  to 
the  rule,  alleges  that  the  pavement  in  ques- 
tion was  petitioned  for  and  advertised,  agree- 
ably to  the  provisions  of  Act  No.  69  of  1908, 
and  that  no  protest  was  filed,  pending  the 
advertisement;  that  the  Metropolitan  Con- 
struction Company  submitted  the  only  bid, 
and  the  contract  was  awarded  to  It ;  that  its 
bid  compares  favorably  with  the  bids  of  oth- 
er contractors  for  similar  work;  that  plain- 
tiff owns  no  property  on  the  street  to  be 
paved,  and  that  his  interest  In  the  contract,  as 
a  general  taxpayer.  Is  too  small  to  entitle  blm 
to  consideration;  that  the  Sarco  road  com- 
pound Is  not  a  patented  article,  and,  though 
manufactared  exclutively  by  the  Standard  I 


Asphalt  Rubber  Company,  of  Chicago,  may 
be  purchased  by  any  contractor.  In  open 
market,  without  discrimination ;  that  It  will 
constitute  but  8  per  cent,  of  the  pavement 
to  be  laid;  and  that  the  requirement  that 
said  material  should  be  used  was  not  Insert- 
ed in  the  specifications  in  order  to  stifle  com- 
petition, but  (1)  to  insure  the  use  of  a  stand- 
ard, high-grade  asphalt  cement  and  (2>  to 
notify  the  public  that  such  cement  was  man- 
ufactured by  the  Standard  Asphalt  Rubber 
Company,  of  Chicago,  so  that  any  person, 
flrm,vOr  corporation,  desiring  to  bid  for  the 
work,  could  be  advised  where  the  said  ce- 
ment could  be  pnrdiased,  and  could — ■ 

"at  once  communicate  with  the  said  company 
and  purchase  the  material  *  *  *  in  the  open 
market,  wlthont  dlscrlminadon  as  to  time,  place, 
or  price,  thus  placing  oU  proBpective  bidden  oo 
an  equal  footing,"  etc 

It  was  admitted  on  the  trial  of  the  rale: 

"That  plaintiir  is  a  general  taxpayer  •  •  • 
for  the  amount  set  forth  on  said  [assessment] 
roll,  and  that  ba  is  not  an  abutting  proprietor, 
□or  has  he  any  interest,  direct  or  iadirect,  iu 
any  property  situated  along  the  street  where 
the  contemplated  paving  is  to  be  made,  and, 
therefore,  cannot  be  called  on  to  contribute  di- 
rectly to  the  assessment  for  said  paving." 

Being  called  to  the  stand,  by  dtfendant,  aa 
a  witness,  plaintiff  was  asked: 

"Are  y6u  aware  of  the  (act  that  the  asmss- 
ment  rolls  show  that  the  extent  of  your  Inter- 
est in  this  contract  is  f2.781" 

To  which  he  replied: 

"I  am,  sir.  I  will  object  to  any  qoestioni 
along  that  line,  on  the  ground  that,  as  a  gen- 
eral taxpayer,  I  have  a  nght  to  come  into  court 
and  protect  my  interest,  irrespective  of  the 
amount  of  taxes  I  am  paying  to  the  city." 

The  court  appears  to  have  made  no  ruling 
on  this  objection,  nor  was  any  requested; 
and  counsel  for  defendants  made  no  objec- 
tion, reserved  no  bill,  and  asked  no  fnrtber 
questions.  The  contract  ent»ed  into  be- 
tween the  dty  and  Its  codefendant  pnrports 
to  be  a  contract  for  paving  with  mineral  nil>- 
ber  Sarco  asphalt,  and  calls  for  "mineral  rub- 
ber asphaltlc  wearing  surface,  employing  con- 
crete foundation  six  inches  in  thickness." 
The  speclflcatlona  read,  in  part,  as  follows: 

Mineral  Sarco  Asphaltlc  Wearing  Sarface. 
"(82)  Asphaltlc  Cement.    Mineral  mbber  as- 
phaltlc cement  shall  l>e  Sarco  compoand,  msnu- 
factured  by  the  Standard  Asplialt  &  Rubber 
Company,  of  Chicago,  111. 

"(83)  Wearing  Surface,  (a)  The  wearing  sur- 
face shall  be  formed  of  a  binder  conrse  of  as- 
phaltlc cement  and  mineral  rubber  asphaltlc  con- 
crete, composed  of  the  foregoing  described  os- 

Ehaltic  cement  and  carefully  selected,  sound, 
ard,  cracked  stone,  sand,  ana  mineral  dost.  far> 
nished  with  a  squeegee  conrse  of  pure  asplialtie 
cement,  surfaced  with  hot  torpedo  sand.  •  •  *  " 

It  Is  alleged  In  the  petition  Uiat  the  con- 
tract will  call  for  an  expenditure  of  about 
$200,000,  and,  as  the  "principal  assistant  city 
engineer"  estimates  the  proportion  of  the 
cost  which  Is  to  be  borne  by  the  city  at  $155,- 
000,  It  Is  probable  that  plalntilTa  allegation 
I  Is  not  far  astray.   The  aame  <^cer,  belns 
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asked:  Tira  are  not  pr^red  to  n7  tbat 
there  are  not  other  asphalts  of  similar  na- 
ture as  the  Sarco  road  compound  7'  replied, 
**I  am  not'*  And  he  farther  testlfiea  as  fol- 
lows: 

"Q.  Ton  Bar  it  Is  not  a  patent  asphalt?  A. 
The  pavemeDt  is  not  Q.  It  is  a  trademarit 
namea  asphalt?  A.  WeU»  if  yon  want  to  call— 
Tea,  it  is  a  trade-name.  Q.  As  I  anderatand, 
Sarco,  as  I  Infer  from  the  oook,  means  the  In- 
itials of  the  Standard  Asphalt  &  Rubber  Com- 
pany—that would  spell  Sarco?  A.  Well,  if  tiie 
book  says  so." 

Stanton  ^Imer,  the  president  <tf  the  Met- 
ropolitan Construction  Company,  betaig  asked: 
"Is  any  monber  or  any  officer  of  the  Metro- 
politan Conatruetlon  Company  directly  or  In- 
directly Interested  In  the  other  company?" 
rolled,  "No  stockholder  In  the  Metropolitan 
Craistructlon  Company  Is,  as  far  as  I  know, 
a  stockholder  in  the  Standard  Asphalt  & 
Rubber  Company."  He  tnrtlier  testified  that 
before  the  contract  In  question  was  awarded 
to  his  company,  he  had  no  agreement  or  un- 
derstanding with  the  Standard  Asphalt  A 
Kubber  Company,  whldi  would  give  to  his 
company  any  preference  or  advantage  in  the 
purchasing  of  material,  and,  In  fact,  that  he 
bad  not  up  to  the  time  of  giving  bis  testl- 
niouy,  ctmferred  with  the  Standard  Company 
In  regard  to  such  purchase.  Being  asked: 
**WhaC  la  the  Sarco  cement?"  he  replied:  •*It 
la  used  In  the  making  of  mineral  rubber 
pavement  so  called.  That  is  limply  the  name 
of  the  form  of  paTlng."  And  he  Is  farther 
questioned  and  answers  as  follows: 

"Q.  Now,  Mr.  Palmer,  in  what  does  this  min- 
eral rubber  pavement  differ  from  the  ordinary 
asphalt  pavement?  A.  Both  in  the  character  of 
the  mineral  aggregate  and  in  the  character  of 
the  binder  used.  Q.  Can  that  dissimilar  result, 
different  from  other  pavwnent,  be  acquired  by 
the  use  of  any  other  cement  but  the  Sarco  min- 
eral cement?  A.  No,  sir.  •  •  •  Q.  Now,  in 
this  letter  [referring  to  a  letter  which  had  been 
addressed  to  the  city  by  another  paving  com- 
pany, protesting  against  the  letting  of  the  con- 
tract In  question  nnder  the  speclflcations  as 
drawn,  on  the  ground  that  they  prevented  com- 
petition and  abut  out  other  cements  equally  as 
good  as,  or  superior  to,  the  Sarco]  they  speak  of 
the  'Obispo/  'Pioneer,'  'Hydrolene,'  and  "Pitts- 
bargh.*  Do  yon  know  anything  ^bout  these  ce- 
ments? A.  I  know  all  of  them,  frinn  experi- 
ence.  Q.  Csn  any  of  them  he  nsed,  'eqdally  aa 

5ood  as,  or  superior  to,'  the  cement  in  question  ? 
L.  Well,  they  might  be  employed  for  the  mak- 
ing of  the  pavement  I  want  to  qualify  the  an- 
swer that  way.  They  coald  not  be  employ- 
ed for  the  making  of  the  mineral  rubber  pave- 
ment •  •  • 

"Q.  But  this  partlctilar  cement  fs  the  only  ce- 
ment that  could  be  employed  in  making  this 
particDlar  character  of  pavement?  A.  Yes,  sir ; 
and  to  make  it  aa  good  as  we  want  to  make  it 

•  •  •  Q.  Ton  know,  as  a  fact  that  this  ce- 
ment is  an  open  martet  product — can  be  bought 
by  anybody,  for  any  iinrpose,  don't  you?  A. 
I  know  that  as  an  absolute  fact;    yes,  sir. 

•  •  •  Q.  They  [referring  to  the  Standard  As- 
lAalt  ft  Rubber  Company]  are  the  only  people 
who  manaftctnre  and  sell  It?  A.  As  far  as  I 
know,  they  are.  Q.  If  there  were  others,  would 
you  know  It?   A.  I  think  I  would;  yes,  sir." 

He  further  testifies  that  the  ingredients  of 
the  Sarco  may  be  purchased  In  open  mar^ 


ket  but  that  the  Standard  Company  has  a- 
method  of  manufacture  which,  he  presumra. 
Is  "as  well  guarded  as  the  secrets  that  con- 
trol the  grade  of  the  product  of  any  factMy." 
He  further  testifies  that  the  Sarco  road  com- 
pound will  constitute  about  8  per  cent.,  or  9* 
per  cent,  of  the  whole  pavement  We  may 
add  here  that  we  infer,  from  the  testimony 
of  the  witness,  that  when  he  says  that  the 
Sarco  road  compound  is  an  "open  market 
product"  and  can  be  bought  by  anybody,  fae 
means  to  say  that  the  Standard  X!k>mpany, 
which  mnnnfactnrea  and  controls  It  will  sell 
It  to  anybody,  but  be  does  not  mean  to  say  thati 
it  Is  kept  In  stock  by  dealers  In  cement  gea- 
erally,  or  that  contractors  or  others  who- 
need  It  In  quantltiee  can  buy  It  from  any  one 
else  than  the  Standard  Company,  or  that  any 
one  else  has  the  power  to  fix  the  price  It 
otherwise  appears  that  prior  to  the  award- 
ing of  the  contract  here  In  question,  a  pn>> 
test  was  filed  by  another  paving  company 
(08  heretofore  stated),  which  was  followed  by 
a  protest  on  similar  grounds,  from  the  plaln- 
tlfif.  In  his  capacity  as  citizen  and  taxpayer, 
but  there  Is  nothing  which  connects  the  plain- 
tiff with  the  protesting  paving  company. 

Opinion. 

On  the  face  of  the  record,  we  should  be 
obliged  to  hold  that  plaintiff  Is  in  court  to 
represent  his  own  Interest,  and  not  as  an 
Interposed  person.  Moreover  (being  his  own 
attorney),  be  says  In  his  brief: 

"The  fact  that  the  California  Asphalting  Com- 
pany filed  a  protest  with  the  mayor  and  city 
council  against  the  letting  of  this  contract  to 
the  Metropolitan  Construction  Company,  on  the 
ground  that  it  violated  the  city  charter,  should, 
not  be  construed  against  the  plaintiff,  on  the 
supposition  that  he  is  representing  this  com- 
.pany;  for,  In  truth  and  in  fact,  plaintiff  denies 
most  emphatically  that  be  had  anything  what- 
soever to  do  with  this  corporation,  and  that  he 
appears  In  court  as  a  taxpayer  for  the  purpose 
of  contesthig  the  letting  of  this  contract  and 
any  work  thereunder  on  the  ground  that  It  is 
violative  of  the  dty  charter  and  calcnlated  to 
stifie  competition  and  create  a  monopoly  In  favor 
of  the  Standard  Asphalt  ft  Rubber  Company, 
of  Chicago,  III." 

He  also  says: 

"It  Is  nnred  that  none  of  the  property  owners 
along  City  Park  avenue  are  complaining;  hence 
[riaintiff,  a  single  taxpayer,  should  not  be  al- 
lowed to  tie  up  a  great  public  improvement. 
The  court  will  note,  from  the  record,  that  the 
city  of  New  Orleans  owns  more  of  the  property 
along  the  street  than  all  the  property  owners 
irat  together.  Therefore,  if  there  was  ever  a 
case  wherein  a  taxpayer  should  complain,  this 
Is  one,  because  the  city  will  pay  toe  largest 
proportion  for  the  pavement  of  this  street,  which 
will,  necessarily,  fall  upon  the  taxpayers  In  gen- 
eral, and  their  mterest  is  to  see  that  there  should 
be  competition  In  the  letting  of  this  contract, 
as  well  as  all  public  contracts  affecting  the  city. 

Whatever,  therefore,  might  be  the  conclu- 
sion. If  it  were  shown  that  plaintiff  had  been 
employed  by  a  possible  competitor  of  the 
Metropolitan  Construction  Company  to  bring 
this  suit  In  Its  Interest  (conceding,  argurado, 
that  evidence  to  that  effect  would  be  admls- 
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Bible),  we  find  nothing  in  the  case  as  present- 
ed upon  which  to  hase  the  assumption  that 
he  has  come  before  the  court  to  represent 
any  other  Interest  than  his  own.  The  fact 
that  his  specific  pecuniary  interest  in  the 
matter  to  be  determined  amounts  to  only 
$2.78  (or  12.67,  as  the  case  may  be)  does  not 
affect  the  question  of  his  right  to  appear  and 
stand  In  Judgment;  the  amount  Involved  In 
the  contract  of  which  he  complains  being  far 
In  excess  of  that  required  to  give  Jurisdiction 
to  the  district  court  and  to  this  court. 

"In  this  country,"  says  Judge  Dillon,  "the 
right  of  property  holders,  or  taxable  Inhabitants, 
to  resort  to  equity  to  restrain  municipal  cor- 
porations from  transcending  their  lawful  pow- 
ers, OT'  violating  their  legal  duties,  in  any 
mode  which  will  Injuriously  affect  the  taxpayer, 
*  *  *  has,  without  the  aid  of  statutory  pro- 
visions to  that  effect,  been  affirmed,  or  recog- 
nized, in  numerous  cases  in  niany  of  the  states. 
It  is  the  prevailing,  we  may  now  add,  almost 
universal,  doctrine  on  this  eubject."  2  Dillon's 
Mun.  Corp.  (4th  Ed.)  p.  1106,  %  914  (731); 
Handy  et  al.  v.  New  Orleans  et  al.,  89  La. 
Ann.  107,  1  South.  603 ;  Conery  v.  'Waterworks 
Co..  30  La.  Ann.  770.  2  South.  655. 

That  the  letting  of  a  contract  for  pabUc 
work,  where  there  can  be  no  opportunity  for 
free  competition  (as  where  the  paTement  is 
to  be  laid  with  a  patented  or  propn^ary  ar- 
ticle) by  a  municipality  whose  charter  re- 
quires that  such  contracts  shall  be  adjudicat- 
ed to  the  lowest  bidder.  Is  unlawful,  and  that 
the  carrying  out  of  such  a  contract  may  be 
enjoined  by  a  property  taxpayer,  are  propo- 
sitions which  have,  more  than  once,  been  de- 
cided by  this  court  Burgess,  Bennett  et  al. 
T.  City  of  Jefferson  et  al.,  21  La.  Ann.  143; 
Asphalt  Go.  T.  Gogreve,  41  La.  Ann.  251,  6 
South.  848;  Bedershelmer  v.  Mayor  et  al., 
52  La.  Ann.  2088^  28  South.  290;  Bacas  t. 
Adier,  112  La.  813,  36  South.  730;  Lacoste 
City  of  New  Orleans  et  al.,  119  La.  468,  44 
South.  267.  All  the  cases  thus  cited,  save 
the  first,  refer  to  the  charter  of  the  city  of 
New  Orleans,  and  we  do  not  find  that  it 
has  beai  changed  (with  respect  to  the  ma& 
ter  under  consideration)  save  In  the  follow- 
ing particular,  to  wit:  In  amending  and  re- 
enacting  section  104  of  the  charter  (Act  No. 

p.  77,  of  1896)  the  lawmaker  has  added 
the  proviso: 

"Provided,  farther,  that  the  city,  whether  by 
petition  or  otherwise,  can  lay  any  patented  pave- 
ment, provided  that  the  owner  of  the  patent  will 
file  a  written  stlpulatioa  with  the  dty  to  sell 
the  patent  rights  to  any  contractor,  for  a  stipu- 
lated royalty,  or,  the  property  holders  petition 
for  said  patented  pavement,  and  provide,  in  the 
petition,  that  said  pavement  shall  not  exceed  a 
certain  stipulated  amount  per  square  yard,  said 
price,  set  forth  in  the  petition,  may  be  nject- 
ed  by  the  council." 

It  Is  not  pretended.  In  this  case,  either 
that  the  Standard  Asphalt  Rubber  Company, 
of  Chicago,  has  filed  with  the  city  the  stipu- 
lation contemplated  by  the  foregoing  proviso, 
or  that  the  petitioning  property  holders  have 
set  any  limit  upon  the  price  of  the  pavement. 
Conceding  that  the  Sarco  road  compound  is 
not,  technically  speaking,  patented,  it  Is 


nevertheless  a  proprietary  article  which,  un- 
der that  name,  can  be,  and  Is,  manufactured 
by  no  one  else  than  the  Standard  Asphalt  & 
RubbCT  Company.    Moreover,  the  specifica- 
tions provide  that  mineral  rubber  asphaltic 
cement  (to  be  used  for  the  purposes  of  tbe 
contract)  "shall  be  Sarco  road  compound, 
manufactured  by  the  Standard  Asphalt  Rub- 
ber Company,  of  Chicago,  III.,"  so  that,  even 
If  as  good,  or  better,  cement  for  tbe  pur- 
pose, or  a  c«nent  identical  In  all  respects, 
could  be  furnished  by  some  one  else,  it  would 
not  meet  the  demand  of  the  specifications 
tliat  the  cement  furnished  shall  be  that  man- 
ufactured by  the  Standard  Asphalt  Company, 
of  Chicago;  and,  that  being  the  case.  It  is 
evident  that  the  Standard  Asphalt  Company, 
of  Chicago,  is  about  the  only  person,  nat- 
ural or  Judicial,  who  is  In  position  to  bid  on 
the  contract.    It  Is  true  that  the  Standard 
Asphalt  Company  put  In  no  bid;  but  it  i? 
also  true  that  no  one  else  did,  save  the  Mu- 
nicipal Construction  Company,  now  before 
the  court,  and  we  have  no  means  of  know- 
ing how  maiiy  bidders  were  deterred  from 
competition  by  tbe  apparent  odds,  which  did 
not  discourage  the  Municipal  Construction 
Company.    The  president  of  the  company 
last  named  seems  to  be  satisfied  that  he  can 
get  tbe  "Sarco  compound"  when  he  needs  It 
and  on  satisfactory  terms,  and  he  gives  It 
as  his  opinion  that  any  other  bidder  might 
do  the  same  thing;  but  we  are  unable  to 
understand  how,  being,  as  he  says,  a  stran- 
ger in  interest  to  the  Standard  Asphalt  Com- 
pany, he  can  speak  so  confidently  as  to  what 
that  company  will  dO,  and  the  other  possible 
bidders  on  the  contract  in  question  do  not 
seem  to  have  had  tbe  same  assurance  which 
the  president  of  tbe  defendant  company  gives 
to  the  court.  They  had,  so  far  as  they  knew, 
tbe  prospect  of  bidding  against  either  the 
Standard  Asphalt   •   *   *   Company  itself, 
or  against  some  concern  r^resenting  that 
company  or  very  friendly  with  it,  and  so  they 
did  not  bid,  and  there  was  no  competition. 
It  appears,  however,  from  testimony  offered 
on  behalf  of  defendants  (which  we  omitted 
to  notice  in  the  statement  which  proceeds 
this  opinion),  that  In  tbe  matter  of  the  pav- 
ing of  CarroUton  avenue  (quite  a  recent  af- 
fair) the  contract  was  the  largest  of  the  kind 
ever  offered  by  the  city,  and  was  adjudicat- 
ed at  tbe  lowest  price  (save  in  one  Instance). 
It  also  appears  that  it  was  open  to  free 
competition,  and  that  there  were  a  number 
of  competitors,  and  we  cannot  help  thinking 
that,  If  the  contract  now  under  consideration 
bad  also  been  open  to  free  competition, 
there  would  also  have  been  a  number  of  bid- 
ders.  As  the  matter  stands,  we  are  of  the 
opinion  that  the  adjudication  to  the  defend- 
ant company  should  be  set  aside.    If  the 
property  owners  still  desire  to  have  the  "min- 
eral rubber,  etc.,  pavement,"  with  the  *^r- 
CO  road  compound,"  they,  and  the  city,  can 
get  it  by  complying  with  the  provlao  (to 
which  we  have  referred)  contained  In  Act 
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No.  59  of  1908,  and  tt  to  not  easy  to  under- 
stand why  tbey  did  not  punnie  that  course 
originally. 

It  iB  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be  an- 
nulled, avoided,  and  reversed,  and  that  there 
now  he  Judgment  perpetually  enjoining  and 
restraining  the  defendanta  from  proceeding 
with  the  execution  <rf  the  contract  entered 
into  between  them  for  the  paving  of  City 
Faifc  avenue  from  Bayou  St.  John  to  Canal 
street  It  is  further  decreed  tbat  defendants 
pay  all  the  costs  of  this  suit 

PROVOSTY,  J.,  concurs,  but  not  In  any 
Intimation  that  may  he  understood  to  be  con- 
tained In  the  opinion  to  the  effect  that  a  liti- 
gant who  has  a  cause  of  action  may  be  ques- 
tioned as  to  his  motives  in  exercising  it,  or, 
in  other  words,  may  be  catechised  for  dis- 
coverlDg  whether.  In  vindicating  his  own 
good  cause  of  action,  he  Is  acting  for  blm- 
sdf  or  for  somdiody  else. 


(124  La.) 
No.  17,829. 
STATE  V.  BERLIN. 
(Supreme  Court  of  Lontoiana.   Nor.  15,  1909.) 

1.  Criuinal  Law  (g  1144*)— Right  to  Ap- 

P3SAL— PBBSUMPTION. 

Where  an  information  does  not  refer  to  the 
particular  statute  <m  which  the  proeecotlon  Is 
based,  and  that  fact  Is  in  doubt,  the  Supreme 
Court  will  throw  the  benefit  of  the  doubt  in 
favor  of  the  defendant's  being  prosecuted  under 
a  statute  entitling  him  to  an  appeal  to  that 
court,  rather  than  to  his  prosecation  ni^der  a 
statute  which  does  not  do  so. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dee.  Dig.  I  1144.*] 

2.  Bail  (J  79*)— Fobfeitubb— Sbttino  Aside. 

The  continaance  of  a  case  on  motion  of 
the  district  attorney  prior  to  the  expiration  of 
the  five  days  allowed  to  defendant  In  a  crlm- 
iaal  case  to  make  a  voluntary  appearance  In 
court  and  have  the  forfeiture  of  his  appearance 
bond  set  aside  cannot  be  made  to  the  prejudice 
of  an  accused,  who  voluntari^  appears  within 
the  time  allowed  him  and  prays  to  have  such 
a  Judgment  set  aside  and  have  case  tried. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent. 
Dig.  fi  8fi0-3^;  Dec.  Dig.  f  79:*] 

(Syllabus  by  the  Court.) 

Appeal  from  Eighth  Judicial  'District 
Court,  Parish  of  Catahoula;  David  Newton 
Thompson,  Judge. 

Buster  Berlin  was  Indicted  for  willfully 
cutting  down  trees,  and  appeals.  From  an 
order  forfeiting  the  bond,  he  appeals.  Re- 
versed. 

M.  0.  Thffinpson,  S.  R.  Holsteln,  and  W.  H. 
Thompson,  for  appellant.  Walter  Onion, 
Atty.  Gen.,  and  Riley  J.  Wilson.  Dlst  Atty. 
(R..6.  Pleasant,  of  counsel),  for  State. 

Statement  of  the  Case. 

NICHOLLS,  J.  On  March  27.  1909,  Buster 
Berlin  was  by  information  charged  with  hav- 


ing In  the  parish  of  Catahoula,  on  or  about 
the  20th  of  March,  1909,  willfully  cut  down 
and  removed  400  cottonwood  trees,  of  the 
value  of  $1,000,  the  said  trees  being  and 
growing  on  the  lands  upon  certain  described 
lauds  in  the  parish  of  Catahoula,  said  lands 
being  owned  by  and  In  the  legal  possession 
of  the  T^sas  Land  Company,  Limited,  and 
against  the  consent  of  said  owner  and  pos- 
sessor of  said  lands. 

On  March  30th  the  accused  was  arrested. 
On  the  same  day  be  was  released  on  a  bond 
of  $200.  On  April  15th  the  accused  w&s  ar- 
raigned and  pleaded  not  guilty,  aud  tjie  case 
was  fixed  for  April  27th.  On  that  day  de- 
fendant announced  himself  ready  for  trial, 
but  the  case  was  continued  to  June  7th. 

On  that  day  his  case  was  called  up  for 
trial,  and,  the  defendant  falling  to  appear, 
the  bond  which  he  bad  given  was  declared 
forfeited. 

On  June  10th  the  defendant  with  his  coun- 
sel appeared  In  open  court  and  asked  to  try 
his  case  or  have  the  same  fixed  for  some 
future  date  at  the  same  term  of  court.  This 
request  was  repeated  on  July  11th;  but  the 
court  declined  It  for  reasons  stated.  On 
June  lOth  a  motion  to  set  aside  the  forfeiture 
of  the  bond  was  filed  by  defendant,  which 
was  answered  by  the  state.  An  amraded 
motion  to  set  aside  the  forfeiture  was  filed 
by  the  defendant  and  answered  by  the  state. 

The  motion  to  set  aside  the  Judgment  of 
forfeiture  was  then  tried  and  overruled,  and 
Judgment  rendered  In.  favor  of  the  stat& 
The  defendant,  Berlin,  has  appealed. 

The  state  has  moved  to  dismiss  the  appeal, 
on  the  grounds:  That  this  court  Is  without 
Jurisdiction  ratlone  materise.  That  under 
article  85  of  the  (3onatitutlon  of  189S  appel- 
late Jorlsdlction  of  this  court  extrads  to  two 
classes  of  criminal  cases— the  one  where  the 
punishment  of  death  or  Imprlaonmrat  at 
hard  labor  may  be  inflicted ;  the  other  where 
a  -flue  exceedlttg  $300  or  imprisonment  ex- 
ceeding six  Months  is  actually  Imposed. 

That  the  case  at  bar  belongs  to  the  lat^ 
class,  the  charge  being  for  willfnl  trespass 
by  cutting  and  remoTlng  timber  from  the 
lands  of  another,  without  t2ie  consent  of  the 
owner,  under  section  817  of  the  Revised 
Statutes,  which  fixes  the  penalty  at  not  more 
than  $500,  and  that  no  trial  has  be«i  had 
and  no  penalty  Imposed,  and  hence,  as  held 
by  the  court  in  State  v.  Cox,  114  La.  568,  38 
South.  4S6,  this  h(morable  conrt  Is  without 
Jurisdiction,  and  the  appeal  should  be  dis- 
missed. 

Defendant  appeals  from  the  Judgment  of 
the  district  court  to  set  aside  a  Judgment 
rendered  against  him  and  hto  surety  on  an 
appearance  bond  for  ^200  fumlstwd  by  him. 

The  condition  of  the  bond  reads  that: 

"Whereas.  Buster  Berlin  standa  charged  with 
trespass:  Now,  if  the  Raid  Buster  Berlin  ahall 
be  and  appear  in  the  Eighth  district  court  of 
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mid  ttato  mt  tbe  next  regular  teim  for  the  par- 
i»h  of  Catahoula,  If  said  coart  Bhall  then  ait, 
it  not  then  at  the  next  regular  sitting  there- 
after, to  answer  said  charge,  and  shall  not  de- 
part therefrom  nntil  dischaned  by  said  coart, 
this  obligation  to  be  anil  and  void;  otherwiM, 
to  remain  In  full  fovea  and  effect" 

In  defendant's  first  motion  to  iet  aside 
the  judgment  of  forfeiture  he  averred  that 
he  was  a  resident  of  the-parlsh  of  Avoyelles, 
living  at  quite  a  distance  from  the  town  of 
Harrisonburg  (the  parish  seat  of  the  parish 
of  Catahoula) ;  that  It  takes  about  a  day  end 
a  half  for  a  person  to  make  the  trip  from 
the  parish  of  Avoytelles  to  the  town  of  Har- 
risonburg; that  as  soon  as  mover  heard  of 
his  case  having  been  called  for  trial,  and 
which  knowledge  came  to  him  through  a  tel- 
egram sent  to  him  by  hts  counsel,  mover  then 
being  engaged  In  his  usual  occupation  of 
floating  and  rafting  timber,  he  immediately 
quit  work  and  left  for  Harrisonburg;  that 
mover  was  laboring  under  an  erroneous  Im- 
pression as  to  the  day  on  which  his  case 
would  be  called;  that  mover  thought  the 
case  would  be  called  some  time  in  June,  but 
did  not  know  that  the  same  would  be  called 
for  trial  on  the  first  Monday  thereof;  that 
mover  has  pending  in  this  court  a  civil  case 
in  which  the  Tensas  Delta  Land  Company, 
Limited,  is  plaintiff,  and  mover  one  of  the 
defendants,  and  that  be  was  Informed  that 
this  case  would  be  called  for  trial  during  the 
June  term  of  court,  specific  day  to  be  made 
known  to  him  later;  and  that  this  fact 
brought  about  confusion  In  his  mind  as  to 
the  dates  of  the  trial  of  these  cases,  and 
which  was  responsible  for  his  not  being  in 
court  on  the  7th  of  June,  1909. 

Hover  shows:  That  It  was  not  his  Inten- 
tfon  or  desire  to  willfully  and  deliberately 
absent  himself  from  this  court,  or  to  In  any 
way  defeat  the  ends  of  Justice,  or  to  disobey 
any  mandate  of  this  court,  but  that  his  fail- 
ure to  appear  on  June  7th  can  only  be  at- 
tributed to  the  confusion  In  his  mind  of  the 
dates  ^Dd  to  the  fact  that  he'thoosht  he 
would  be  notlfled  by  the  court  to  be  (m  band 
for  trial. 

ThtLt  be  has  twice  presented  himself  In 
open  court  for  trial  of  his  case,  and  that  in 
both  Instances  his  case  was  continued  upon 
motion  of  the  state,  and  to  his  Injury  finan- 
cially and  physically.  That  he  has  always 
been  ready  for  trial,  and  would  hare  beai 
ready  on  June  7th,  had  he  known  or  bem 
informed  that  he  should  have  been  present 
on  the  said  date. 

That  be  now  voluntarily  comes  Into  open 
court  and  respectfully  asks  the  court  to  set 
bis  case  down  for  trial  at  once ;  that  he  Is 
ready  for  same,  and  so  announces.  Hover 
asks  that  the  former  continuance  granted  by 
this  court  upon  the  motion  of  the  state,  and 
whlcb  was  made  In  a  very  few  minutes  after 
the  forfeiture  of  the  bond,  and  which  was 
unauthorlEed,  he  set  aside  and  recalled,  and 
that  bis  case  be  set  down  for  trial. 

That  be  appears  wltbin  five  days  after 


the  rendition  of  the  judgment  forfeiting  the 
bond  herein ;  that  in  fact  he  presents  himself 
in  three  days ;  that  he  voluntarily  comes  into 
open  court  and  asks  for  trial,  and  announces- 
ready  for  trial;  that  his  case  can  be  tried; 
that  It  is  within  the  voyret  of  the  court  to- 
grant  him  a  trial;  that  mover  has  not  by 
his  acts  rendered  it  impossible  for  the  court 
to  grant  lilm  a  trial ;  and  that  for  these  rea- 
sons mover  asks  that  the  former  continu- 
ance be  recalled,  that  his  case  be  set  down 
for  trial,  that  he  be  granted  a  trial  by  thls- 
court,  and  that  the  alias  warrant  heretofore- 
tesued  l>e  recalled  and  ordered  not  necuted ; 
that  the  order  requiring  mover  to  give  a  nexr 
bond  In  the  amount  of  $500  be  recalled  aud 
set  aside,  and  that  the  Judgment  forfeiting 
the  bond  for  the  nonappearance  of  mover  on 
June  7,  1909,  when  bis  case  was  called  for 
trial,  be  quashed  and  set  aside,  and  be  de> 
creed  to  be  of  no  force  and  effect. 

Also  prayed  for  all  necessary  and  equi- 
table orders  and  for  general  relief. 

The  state  answered  the  motion  of  the  de- 
fendant to  set  aside  the  Judgment  forffeltlns 
the  bond.  It  denied  that  defendant  was  en- 
titled to  the  relief  asked,  for  the  reason  that 
the  bond  was  regularly  forfeited,  the  Judg- 
ment nisi  rendered,  proof  adduced,  and  the 
Judgment  made  final  according  to  law,  upon 
the  day  on  which  the  said  case  was  fixed  for 
trial,  and  on  account  of  the  nonappearance- 
of  the  said  defendant,  and  on  account  of  the 
failure  of  his  surety  to  produce  him  as  re- 
quired by  law,  which  was  the  condition  of 
said  bond ;  that  the  defendant  and  the  sure- 
ty upon  his  official  appearance  bond  have 
failed  to  comply  with  the  said  bond  and  meet 
the  conditions  thereof ;  that  at  the  last  term 
of  this  honorable  court  this  case  was  fixed 
for  trial  In  open  court  In  the  presence  of  the 
defendant  and  his  counsel  for  Monday,  the 
7th  day  of  June,  1909,  and  upon  that  date 
the  case  was  called  for  trial.  The  defendant 
having  failed  to  ap[>ear,  his  bond  was  for- 
feited, and  Judgment  rendered  against  him 
and  his  surety  after  due  proof.  An  alias 
warrant  was  issued  upon  the  order  of  court, 
and  a  new  b<md  fixed  at  tbe^m  of  9300, 
whereupon  in  opeo  court.  In  presence  of  the 
counsel  for  the  accused,  and  without  protest 
or  reservation  of  rights,  the  case  was  reas- 
signed and  reflxed  for  trial  on  October  11, 
1909,  and  all  witnesses  discharged  till  that 
date;  that  the  witnesses  in  this  case  llve» 
some  in  Avoyelles  parish  and  some  In  Cata- 
houla parish,  some  60  miles  from  the  conrt- 
honse,  and  that  making  this  court  vacate 
Its  order  fixing  this  cause  for  October  and 
ordering  a  trial  at  present,  to  be  completed 
wltbin  five  days  as  required  by  law,  Is  ask- 
ing a  vatn  and  useless  thing  to  be  dmie  bf 
the  court,  to  which  neltb^  the  deCendant 
nor  bis  surety  are  entitled. 

The  state  of  Louisiana  further  aTored 
that  when  this  braid  was  forf^ted  the  d» 
f«idant  and  principal  was  out  ot  Ihe  Juris- 
diction of  the  court,  In  violation  of  the  tenns 
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of  the  bono,  and  that  neither  defendant  nor 
Ills  surety  hare  compiled  with  the  terms  and 
•conditions  of  this  bond,  and  that  his  motion 
to  set  aside  this  forfeiture  cannot  be  con- 
■sldered  until  after  the  defendant  and  the 
«nretie8  sliall  .haTe  compiled  with  the  condi- 
tions of  the  bond. 

And  the  state  reqtectfully  asks  that  the 
-conslderBtlon  of  this  motion  be  deferred  till 
the  conditions  of  the  bond  have  been  met  or 
the  legal  delayi  have  expired  for  meeting 
such  conditions;  that.  If  said  conditions  are 
not  met  ■  within  the  legal  delays,  the  for- 
feiture aBd  judgment  become  final,  and  the 
motl(m  be  overruled,  and  the  order  of  tbe 
court  In  this  case  stand  and  be  confirmed. 
The  state  further  prayed  that  said  forfeiture 
and  said  Judgment  be  maintained,  that  said 
alias  warrant  be  served  in  accordance  with 
the  orders  of  the  court,  and  prayed  for  nec- 
essary orders  and  general  rell^,  eta 

On  the  next  day,  June  11th,  the  defendant 
moved  to  amend  and  supplement  the  motion 
made  by  blm  the  day  b^ore,  urging  that 
the  tMDd  given  by  him  on  the  30th  of  March 
was  an  illegal  and  unauthorized  one,'  and 
that  tbe  sheriff  of  tbe  parish  of  Catahoula 
was  without  autborlty  on  the  said  SOth  day 
of  March,  1909,  to  take  and  aiH>rove  the 
said  bond  and  release  said  mover  on  ball  in 
the  amount  named  In  the  said  bond;  that 
theaherlff  of  the  parish  of  Catahoula  had  no 
order  of  the  court  authorizing  him  to  release 
your  mover  on  a  bond  in  tbe  amount  nam- 
ed; and  that  said  act  was  and  Is  Ul^al; 
and  the  said  bond  is  not  a  legal  oo^  and 
is  of  no  force  and  effect 

Adopting  all  the  allegations  of  his  original 
motion,  be  prayed  that  the  forfeiture  be  set 
flride,  and  that  the  said  bond  entered  Into 
given  by  yonr  said  mover  <m  the  said  30th 
^y  of  March,  1909,  be  declared  Illegal,  and 
to  have  been  taken  by  the  said  sheriff  of 
the  parish  of  Catahoula  without  authority, 
for  all  necessary  orders,  general  relief,  etc. 

On  the  same  day  be  filed  a  second  amend- 
ed motion  to  set  aside  the  forfeiture.  In 
this  second  amended  motion  he  averred  that 
tbe  information  presented  against  him  by 
the  district  attorney  for  the  said  Eighth  Ju- 
dicial district  charged  or  alleged  no  offense 
known  to  the  law  of  the  state  ot  Louisiana, 
that  tbe  first  statute  describing  and  de- 
nouncing the  offense  of  trespass  was  Act  No. 
120,  p.  133,  of  1855,  which  was  subsequently 
repealed  Act  No.  103,  p.  156,  of  1002, 
which  was  subsequently  declared  to  be  un- 
-constltatlonal  by  the  Supreme  Court  of  this 
state.  State  v.  Peterman,  121  La.  620.  46 
South.  672.  Now  yonr  mover  averred  and 
showed  tha^  if  the  court  holds  that  there 
is  a  law  in  force  denouncing  and  defining 
the  crime  of  trespass,  it  Is  the  Act  No.  137, 
p.  177.  of  1890,  which  makes  the  offoise  (tf 
trespass  a  felony,  and  the  case  is  not  triable 
before  the  Judge,  but  must  be  tried  before 
jbl  Jmy  of  five ;  that  tbe  Judge  of  tbls  conrt 
.lio  no  Jurisdiction  to  herein  determine  thto 


cause  and  to  pass  on  the  gnllt  or  innocence 
of  yonr  mover;  and  that  the  case  cannot 
be  tried  daring  this  term  of  court,  It  not  be- 
ing a  Jury  term,  and  that  the  forftiture  of 
the  bond  on  June  7th  should  be  set  aside. 

He  prayed  that  the  court  decree  that  there 
was  no  law  In  the  state  denouncing  and  de- 
fining the  crime  of  trespass,  and  that  he  did 
not  stand  charged  with  any  crime  known  to 
tbe  laws  of  liOulslana,  and  that  the  bill  of 
Information  of  the  state  of  Louisiana  here- 
in presented  against  him  be  declared  defect- 
ive and  of  no  force  and  effect,  that  he  be 
dedared  not  to  have  entered  Into  a  legal 
bond  for  his  appearance  to  answer  a  l^al 
chaige,  and  that  the  Judgment  of  forfeiture 
(tf  the  bond  heretofore  rendered  be  set  aside 
and  declared  void,  and  that  he  be  released 
from  custody;  but  If  this  court  holds  that 
there  is  a  law  denouncing  and  defining  the 
crime  of  trespass,  and  that  your  mover 
stands  charged  with  said  crime,  yonr  mover 
In  the  alternative,  and  In  that  event  only, 
prayed  that  this  court  hold  that  the  only 
law  In  force  is  that  of  Act  Na  187  of  1890, 
and  which  made  the  said  offense  of  trespass 
a  felony,  and  triable  before  a  Jury  of  Ave, 
and  not  a  misdemeanor,  triable  b^ore  the 
Judge  of  the  court,  for  all  necessary  orders, 
general  relief,  etc 

On  the  same  day  defendant  moved  to  quash 
and  set  aside  the  Information  which  had 
been  filed  against  him,  on  the  ground  that 
that  information  charged  and  alleged  no  of- 
fense or  crime  known  to  the  laws  of  Loui- 
siana to  have  been  committed  by  him. 

The  District  Court  refused  to  set  sslde  the 
judgment  of  forfeiture,  and  defmdant  ap- 
pealed from  that  Judgment 

It  refused  to  quash  the  Information.  Tbe 
<Aarge  against  defendant  has  not  yet  been 
acted  on. 

The  court.  In  refusing  to  set  aside  the 
Judgment  of  fbrf^tnre,  nsed  Ihe  following 

language: 

"At  the  April  term  of  court  the  case  of  State  • 
V.  BuBter  Berlin  et  al.,  charged  with  trenpass, 
was  fixed  for  trial  for  Monday.  Jnne  7,  1009; 
the  accused,  Buster  Berlin,  ana  his  coansel  be- 
ing present  In  open  court.  On  Monday,  June 
7.  1909.  the  accused  failing  to  appear  when  his 
case  was  called,  he  and  the  surety  on  his  official 
bond  were  legally  called,  and,  failinK  to  answer, 
his  bond  was  declared  forfeited.  The  case  was 
continued,  and  tbe  witnesses  discharged  until 
the  October  term  of  court 

'The  accQsed  reached  Hsrrisonbarg  late  Wed- 
nesday evening,  after  court  had  adjourned  for 
tbe  day,  and  on  Unrsday  morning,  Jane  10. 
1009,  in  open  court,  the  accused  and  his  counsel 
appeared  and  asked  tbe  court  to  try  his  case, 
or  to  set  it  down  for  trial  at  some  future  date 
'of  the  present  term  of  court  This  demand  was 
repeated  on  Friday  morning,  Jnne  11,  1909. 
Tlie  court  declined  to  order  the  trial  of  the  case 
or  to  fix  the  same  for  a  particular  day,  for  the 
reason  that  the  case  bad  Seen  continued  and  the 
witnesses  discharged,  and  owing  to  the  great  dis- 
tance ot  the  residence  of  the  witnesses  from  the 
courthoDse,  some  residing  In  Catahoula  and  some 
in  Avoyelles  parish,  the  conrt  was  <tf  opinion 
that  the  ease  conld  not  be  tried  a-d  flaally  dis- 
posed of  within  the  five  days  from  the  for- 
feiture of  tbe  bond,  which  In  the  oirinlon  of  the 
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court  wai  reaolred  under  the  law  la  oxder  to 
relieve  the  defendant  and  hii  suiety  from  luch 
forfeiture." 

The  court  declined  to  fix  the  ease  for  trial 
at  the  present  term  or  to  force  the  state  to 
a  showing  as  to  Mfhy  the  case  should  not 
be  tried  at  this  term,  for  the  reason  that 
the  case  had  been  continued  till  another  term 
and  all  the  witnesses  discharged,  after  the 
forfeiture  of  the  appearance  bond  on  Mon- 
day, June  7th,  the  date  for  whlt^  the  case 
was  originally  fixed  for  trial.  The  court 
was  of  the  opinion  that  the  reasons  In  ask- 
ing for  a  trial  of  the  case  was  to  relieve 
the  forfeiture  of  the  appearance  bond,  and 
the  court  further  considered  It  would  be 
doing  a  vain  and  useless  thing  to  attempt 
to  get  the  witnesses  to  court  within  the  five 
days  from  the' date  of  the  forfeiture  of  the 
appearance  bond,  in  view  of  the  great  dls- 
tanoe  the  witnesses  resided  fr<Hn  the  court- 
house, and  In  view  of  the  fact  that  two  days 
of  the  time  had  already  elapsed.  These  rea- 
sons are  Intended  to  apply  to  all  the  bills 
of  exception  taken  In  relation  to  the  denial 
of  the  motion  for  trial  at  this  term  of  court, 
as  well  as  the  overruling  of  the  motion  to  set 
aside  the  forfeiture  as  a»  rendering 

final  Judgment  thereon. 

On  Motion  to  DlsmlBB. 

The  motion  to  dismiss  is  urged  upon  the 
theory  that  defendant  Is  prosecuted  under 
section  817  of  the  Revised  Statutes.  The  In- 
formation makes  no  reference  to  that  sec- 
tion. We  have  re^ison  to  believe  that  the 
prosecution  is  based  upon  Act  No.  137  of 
1890. 

The  first  statute  making  the  cutting  or 
carrying  away  of  trees  growing  on  the  land 
of  another  without  the  consent  of  the  owner 
of  the  same  was  Act  No.  120  of  1S55  which 
Is  embodied  in  section  817  of  the  Revised 
Statutes.  The  statute  does  not  make  use  of 
the  words  "willfully  and  feloniously." 

That  act  was  followed  by  Act  No,  137  of 

'  1890,  the  title  of  which  discloses  It  to  be: 

"An  act  making  it  a  crime  to  willfnlly  and 
feloniously  cut.  pull  down,  bum,  destroy,  kill 
or  deaden,  cari^  or  Boat  away  any  tree,  wood 
or  timber  growing  or  lying  on  the  land  of  an- 
other or  lyine  on  the  water  or  the  land  of  an- 
other or  cause  the  same  to  be  done  without  the 
consent  of  the  owner  and  fixing  the  penalty 
therefor." 

The  information  In  this  case  charges  de- 
fendant with  having  willfully  cut  down  and 
removed  400  Cottonwood  trees  growing  on 
the  land  of  another,  against  the  consent  of 
the  owner.  The  penalty  for  a  violation  of 
this  act  Is  a  fine  not  less  than  $50  nor  more 
than  f.'»00.  or  Imprisonment  In  the  peniten- 
tiary or  otherwise  for  not  more  thsn  two 
years,  at  the  discretion  of  the  court.  The  lia- 
bility of  a  party  Indicted  for  a  violation  of 
that  statute.  In  cnse  of  conviction,  to  be  Im- 
prisoned in  the  penitentiary,  places  that  crime 
among  those  which  are  appealable  to  the 
Supreme  Court.   It  Is  claimed  that  this  last 


statute  has  had  the  effect  of  repealing  kc- 
tlon  817  of  the  Revised  Statutes.  Be  tbat  as 
It  may,  and  assuming  that  section  817  of  the 
Revised  Statutes  Is  still  In  force,  we  woald, 
in  case^of  doubt  aa  to  which  of  the  two  stat- 
utes defendant  la  charged  with  having  tIo- 
lated,  throw  .the  benefit  of  the  doubt  in  fa- 
vor ol  Its  having  been  the  statute  which 
gives  to  the  accused  the  right  of  an  appeal 
to  the  Supreme  Court. 

The  motion  to  dlamlss  Is  thertfwe  denied, 
and  the  appeal  la  maintained. 

On  the  Merits. 
Act  No.  17,  p.  23,  of  1900,  declarea: 

^That  It  shall  be  the  duty  of  the  Attorney 
General  and  the  several  district  attorneys  in 
their  respective  districts  jtbe  parish  of  Orleans 
excepted)  on  the  convenme  of  district  courts, 
leave  of  the  court  twlng  first  obtained,  which 
leave  sliall  always  be  presumed,  to  call  any  or 
all  persons  who  may  have  entered  Into  any 
bond,  recognizance  or  obligation  whatsoever  in 
any  criminal  case,  for  their  appearance  at  court, 
and  also  to  call  on  the  snretiea  on  such  bond, 
recc^isance  or  obligation  to  produce  instanter 
In  open  court  such  defendant  or  party  accused, 
and  upon  failure  to  comply  therewith,  on  motion 
of  the  attorney  representing  the  state,  the  court 
shall  forthwith  enter  up  jiulgment  against  sucb 
principal  and  aecuiitieB  in  aolido  for  the  full 
amount  of  such  bond,  recognizance  or  obligation. 

"The  jndgment  so  rendered  may  at  any  time 
within  five  days  thereof  be  set  aside  upon  the 
appearance  and  trial  and  conviction  or  acquit- 
tal, or  upon  a  continuance  after  such  «ppeai^ 
ance  granted  upon  motion  of  the  attorney  repre- 
senting the  state. 

"Such  judgment  shall  not  be  rendered  in  case 
it  shall  tie  made  to  appear  to  the  satisfaction  of 
the  court  that  the  defendant  or  party  accused  is 
prevented  from  attending  by  some  pbyiicsl  dis- 
abilty." 

The  district  attorney  In  this  case  followed 
the  directions  of  the  statute;  but,  on  the 
faUnre  of  the  defendant  to  appear  on  being 
called,  the  case  was  Immediately,  continued 
on  motion  of  the  district  attorney.  Within 
five  days  of  the  Judgment  of  the  forfeiture 
of  the  bond,  defendant  made  a  voluntary  ap- 
pearance in  court  and  prayed  to  have  his 
case  tried  and  the  Jndgment  of  forfeiture  set 
aside.  , 

The  court  declined  to  set  aside  the  Judg- 
ment of  forfeiture.  We  are  of  opinion  that, 
the  case  having  been  continued  on  motion  of 
the  district  attorney  before  the  five  days 
hud  elapsed  within  which  defradant  had  the 
U-gal  right  to  appear  and  have  the  Judgment 
of  forfeiture  set  aside,  the  court  erred  In  re- 
fusing to  set  the  Judgment  of  forfeiture 
aside.  The  continuance  of  the  case  by  the 
district  attorney  prior  to  the  expiration  of 
the  five  days  allowed  to  the  accused  to  make 
a  voluntary  appearance  in  court  cannot  be 
made  to  prejudice  the  right  of  an  accused, 
who  voluntarily  appears  in  court,  within  five 
days  after  the  rendition  of  a  Judgment  for- 
feiting an  appearance  bond,  to  have  said 
Judgment  set  aside  and  move  to  bare  his 
case  tried. 

For  the  reason  herein  assigned,  it  la  here- 
by ordered,  adjudged,  and  decreed  that  tiie 
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actifm  of  the  district  court  Id  refusing  to  set 
anlAe  tbe  JmSgmeut  of  forfeiture  of  plftln- 
tlff*8  bond  be  and  tbe  same  Is  hereby  annnl- 
led,  avoided,  and  reversed,  and  It  Is  ordered, 
adjudged,  and  decreed  tbat  said  Judgment 
of  forfeiture  be  and  tbe  same  is  hoeby  set 
aside. 


(124  La.) 
No.  17,732.  , 
STATE  T.  WOODS. 
(Snpreme  Court  of  Ixiuisiana.   Nov.  IS.  1009.) 

1.  Judges  (|  56*)— BsonSATioir— Right  to  Be- 
visB  Obubb. 

A  district  judge,  liaviug  recused  bimself  and 
appoiated  a  judge  ad  hoc  to  try  tbe  case,  retaiuB 
jurisdiction  to  review  aod  revise  the  order  of 
sppoiDtmeut,  on  the  suggestion  of  the  accused 
that  the  judge  ad  hoc  was  disqualiSed  to  sit  iu 
the  case. 

fEd.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  {  235;  Dec  Dig.  I  56.*] 

2.  Judges  (H  49.  51*)— Kbousation— Gbounds 
— RoESEif  CB  or  MOTion  to  Anotbeb  JnooE. 

The  fact  that  a  judge  m&y  have  formed 
ao4  expressed  an  opinion  on  the  merits  of  a 
cause  furnished  no  ground  for  bis  recusation. 
Such  a  suggestion  is  frivolous,  and  may  be  dis- 
regarded, without  the  formality  of  a  xefeieuce 
to  another  judge. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  IS  187,  188,  227 ;  Dec.  Dig.  9§  49,  51.*] 

8.  CsnriNAL  Law  (g  1158*)— Review— Foun- 
dation FOB  Confession. 

Whether  a  sufficient  basis  was  laid  for  the 
admission  of  an  alleged  voluntary  confession  of 
the  accused  is  a  Question  of  fact,  on  which  the 
ruling  of  the  trial  judge  will  not  be  disturbed, 
unless  clearly  against  the  preimnderance  of  tbe 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  SOOG;  Dec  Dig.  S  1158.*] 
(Syllabus  by  tbe  Court.) 

Appeal  from  Blghteraith  Jadiclal  District 
Court,  Parish  of  Acadia;  Pbllip  S.  Pugh, 
Judge  ad  hoc. 

Armas  Woods  was  convicted  of  murder, 
and  be  appeal?.  Affirmed. 

Homird  B.  Bruner  and  James  A.  Gremll- 
lioD,  for  appellant  Walter  Gulon,  Atty.  Gen., 
Jobn  J.  Roblra,  Diet  Atty.,  and  R.  G.  Pleas- 
ant, for  the  States 

LAND,  J.  The  accused  was  Indicted  for 
tbe  mnrder  of  one  Mansnr  Nacer,  was  tried 
and  funod  guilty  as  charged,  and  sentenced 
to  death.  The  verdict  and  sentence  were 
set  aside  on  appeal,  and  the  case  remanded 
for  a  new  trial.  See  State  v.  Wood,  122  Ln. 
1014,  48  Sonth.  438,  20  L.  U.  A.  (X.  S.)  392. 

The  accused  was  again  tried,  convicted, 
and  sentenced  to  be  hanged.  He  has  Ap- 
pealed from  tbe  verdict  and  sentence. 

The  first  bill  of  exception  Is  directed 
against  the  appointment  of  the  Judge  ad 
hoc  who  presided  at  the  trial  of  tbe  case. 

It  appears  that  the  presiding  Judge,  bav- 
Ing  participated  aa  district  attorney  in  the 


first  trial,  reCosed  Umsdf  and  aK>ointed 
Judge  Philip  S.  Pogb  as  Judge  ad  hoc  to-  try 
tbe  case,  and  be  was  accordingly  sworn  in, 
and  on  motlcai  of  the  district  attorney  tbe 
cause  was  fixed  for  trial.  Whereupon  coun- 
sel for  the  accused  filed  a  motion  objecting 
to  the  appointment  of  Judge  Pugh,  on  the 
gronnd  tbat  be  bad  openly  and  publicly  ex- 
pressefl  bis  bdief  In  the  guilt  of  the  accpsed. 
The  motion  was  taken  up,  submitted  oa  tbe 
eridmice  adduced,  and  was  overruled.  Tbe 
accused  excited.  The  bill  recites  that  tbe 
motion  was  overruled,  because  the  evidence 
clearly  showed  that  there  was  nothing  in  the 
motion.  Tbe  accused  made  no  objection  to 
tbe  recusation  of  Judge  Campbell,  or  to  tbe 
appolDtmwit  ot  Judge  Pugh  as  Judge  ad  hoc, 
but  after  the  latter  was  sworn  In,  and  the 
case  fixed  for  trial,  filed  a  motion  to  set 
aside  the  appointment  on  the  special  grouud 
already  stated.  Tbe  accused  did  not  object 
to  tbe  trial  of  tbe  motion  before  Judge  Camp- 
bell, or  except  to  his  capacity  to  hear  and 
decide  the  motion.  On  appeal,  however, 
counsel  for  the  accused  assigns  as  error: 

The  incapacity  of  Judge  Campbell,  who  had 
previously  recused  lilmself,  to  pass  upon  tbe 
objectlm  to  tbe  aHwlntment  of  tbe  judge 
ad  hoc 

As  the  motion  was  to  vacate  an.  order 
made  by  Judge  Campbell  on  the  ground  that 
he  bad  appointed  a  disqualified  person  as 
Judge  ad  hoc,  it  would  seem  tbat  the  Judge 
making  tbe  order  was  tbe  only  Judge  com- 
petent to  revoke  It 

Jurisdiction  to  make  an  order  necessarily 
carries  with  It  the  power  of  revision,  and  of 
revocation  when  the  order  has  been  granted 
Improvldently.  If  the  inferior  court  discov- 
ers that  an  order  given  by  It  is  erroijeous. 
It  may  Itself  set  it  aside.  Heunen's  Dig. 
vol.  1,  p.  330,  No.  403.  It  Is  In  the  sound 
discretion  of  tbe  district  Jtudges  to  rescind 
their  Interlocutory  orders.  Elder  v.  Rogers, 
11  La.  Ann.  600.  Even  If  tbe  order  appoint- 
ing the  Judge  ad  hoc  be  considered  a  Judg- 
ment, the  Judge  had  the  power  ex  officio  to 
direct  a  new  trial  within  the  legal  delays. 
Code  Prac.  art.  547.  The  motion  to  revoke 
was  filed  and  decided  within  three  days  aft- 
er the  granting  of  the  order. 

The  authorities  cited  by  counsel  for  the 
accused  apply  only  to  cases  where  tbe  Judge 
has  refused  to  recuse  himself. 

No  evidence  Is  annexed  to  the  bill  of  ex- 
ception, and  on  the  facts  we  have  merely 
tbe  statement  of  the  Judge  that  there  was 
nothing  In  tbe  motion.  The  Judge  might  well 
have  overruled  tbe  motion  on  its  face,  as 
setting  forth  no  legal  grounds  for  the  dis- 
qualification of  tbe  Judge  ad  hoc.  In  State 
V.  Blount.  121  La.  202,  60  South.  12;  tbe 
court  said: 

"Defendant  at  tbe  same  time  moved  the  trial 
judge  to  recuse  himself  on  the  ground  that  he 
had  formed  and  expressed  an  opinion  concerning 
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the  matter  In  qaettion  idrem  to 'the  defeiid- 

ant." 

"The  motion  Mt  forth  no  legal  cause  for  recn- 
sation,  aod  was  properly  treated  by  the  trial 
jadffe  aa  frivoloiuL  Where  a  motion  asslgiui  no 
iMal  ground*  for  recaaation,  it  may  be  overml- 
ea  without  reference  to  another  Judge.  State 
T.  ChanUain,  42  La.  Ann.  718,  7  Sovth.  669." 

The  second  bill  of  ftcoeptlon  was  reserred 
to  the  reception  <tf  evidence  taidlny  to  show 
a  aAifesaion  of  the  crime  charged,  made  by 
the  accused  after  the  remanding  <tf  the  cause 
by  this  court  for  a  new  trlaL  122  La.  1014, 
48  South.  43a  20  L.  B.  A.  (N.  S.)  392. 

On  the  former  hearing  tbla  court  found  that 
the  first  confession  made  to  the  sheriff  was 
induced  by  promises  of  assistance  h^d  ont  by 
that  offlcloU  and  that  the  second  confession, 
being  made  In  the  presence  of  the  same  sher- 
iff, must  be  regarded  as  tainted  with  the 
same  improper  influence. 

After  the  case  was  remanded,  the  district 
attorney  went  to  the  jail  and  told  the  ac- 
cused that  the  Supreme  Court  bad  granted 
him  a  new  trial,  on  the  ground  that  the 
former  coDfessions  should  not  have  been  used 
Against  him,  because  Induced  by  promises  of 
reward  on  the  part  of  the  sheriff.  The  dis- 
trict attorney  then  warned  and  cautioned  the 
accused  that  he  need  uot  expect  any  clemen- 
cy or  hope  of  reward,  or  be  afraid  that  any 
■one  would  do  him  bodily  harm,  If  he  made  a 
confession. 

The  district  attorney  further  told  the  ac- 
■cused  that  he  was  bound  to  be  hung  for  the 
crime,  and  that  the  prosecution  bad  suffl- 
clent  evidence  to  convict  him  without  any 
■confession,  and  wound  up  by  saying: 

"Now,  why  do  yon  not  tell  and  save  your 

*oair' 

The  accused  replied  that  he  did  not  com- 
jnlt  the  murder.  Later  the  district  attorney 
caused  another  n^n»,  an  acquaintance  of 
the  accused,  to  be  Incarcerated  In  the  same 
ctil  on  a  pretended  dbarge  of  homldde,  with 
the  view  of  inducing  a  confession  from  the 
accused.  The  district  attorney  and  a  d^uty 
■sheriff  concealed  tiiems^lTeB  near  the  cell  in 
^rder  to  hear  what  was  said.  The  new  pria- 
•oner  talked  fre^  about  the  supposed  crime' 
and  admitted  Its  commission.  The  accused 
thereupon  unbosomed  Umself,  and  told  how 
he  had  murdered  and  tobbed  the  deceased  In 
his  store  when  no  other  person  was  present. 

The  accnsed  objected  to  the  admissibility 
4it  evidence  t^idlng  to  show  the  confession 
was  made  to  his  fellow  misoner,  on  the 
ground  that  the  same  was  not  free  and  vol- 
untary, because  the  accused  had  made  the 
-statements  well  knowing  that  the  district 
.attorney  was  present,  and  honestly  and  truly' 
bellevli^  that  the  othw  party  with  the  dis- 
trict attorney  at  the  time  was  the  sheriff. 
mho  had  previously  held  out  promises  ot 
Ademency  and  inuiunlty  to  the  accused  in 


order  to  Induce  him  to  confess,  and  defend- 
ant bad  as  a  matter  of  fact  confessed  to  the 
said  sheriff  In  the'hope  of  securing  said  prom- 
ises of  Immunity  and  clemency,  and  said 
statemmts  were  made  simply  for  the  pnr^ 
pose  of  reaping  the  benefits  of  satd  pnun- 
Ises  made  to  him  1^  said  aheriff. 

These  objections  were  ovemiled  by  the 
court,  and  evidence  of  the  last  confession  was 
admitted.  The  accused  excepted  to  Qie  rul- 
ing. 

The  trial  Judge  says: 

"That  the  confession  on  the  face  of  It  Shows 
that  it  was  made  to  a  friend  of  the  accused,  a 
supposed  criminal,  dialed  witii  a  similar  of- 
fense, and  everything  points  to  the  fact  that 
this  confession  was  freely  and  voluntarily  made 
to  his  supposed  friend,  and  in  utter  ignorance 
of  the  presence  of  the  district  attorney  and  ot 
Richard,  the  deputy  sheriff.  His  statement  to 
his  friend  to  swear  that  promises  of  immunity 
had  been  held  out  to  hiin.  If  be  had  made  a 
confession,  and  not  tf>  tell  the  sberilf  anything 
if  be  bad  not  done  so,  as  be  could  not  be  foicea 
to  do  BO,  showed  that  he  realized  and  appreciat- 
ed the  points  made  by  his  attorneys  on  the  foi^ 
mer  trial." 

This  finding  of  the  Judge  is  abundantly 
supported  by  the  evidence  for  the  prosecu- 
tion, and  we  are  not  prepared  to  say  that  he 
erred  in  not  giving  credit  to  the  very  Im- 
probable testimony  of  the  accused. 

That  the  acoised  made  the  last  confession 
Is  not  seriously  disputed. 

The  accused  filed  a  motion  for  a  new  tri- 
al on  the  grounds  already  considered,  and 
others,  to  wit: 

Because  the  verdict  was  contrary  to  the 
law  and  the  evidence. 

Because  one  of  the  principal  witnesses  for 
tbe  state  had  talked  to  one  of  the  Jurors  dur- 
ing the  trial  of  the  case. 

Because  said  Juror,  the  foronan,  had  pri- 
or to  the  trial  of  the  case  publicly  expre^ed 
his  belief  in  the  guilt  of  the  socused,  and 
stated  that  tiie  accused  should  be  executed. 

Tbe  first  ground  is  not  asslgpable  as  error. 

The  Bllcsed  talk  between  the  Juror  and 
the  witness  was  cmiflned  to  a  slmtde  request' 
that  the  latter,  a  deputy  sheriff,  phone  tbe 
wife  of  the  Juror  that  he  would  not  be  at 
home  that  night. 

As  to  the  alleged  statement  made  br  tlie 
same  Juror  before  the  trial*  there  la  a  con- 
fiict  to  some  extant  betweoi  the  teatimoay 
of  the  Juror  and  that  of  a  witness  called  In 
behalf  of  tbe  accused.  The  trial  Judge  be> 
lieved  the  statemaxts  of  the  Juror,  and  w« 
are  not  pr^red  to  say  that  be  erred  in  bis 
finding. 

A  motion  In  arrest,  based  on  the  grounds 
covered  by  the  first  bill  of  exception,  was 
filed  and  overruled. 

Finding  no  prejudicial  oror  is  the  pr» 
ceedlngs  bdow.  It  Is  ordered  that  tba  ver* 
diet  and  santmce  be  affirmed. 
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FEXSAOOLA.  BLBOTRIO  00.  r.  ALEXAN- 
DEB  et  Al. 

<Sanrem«  Court  of  Florida,  Division  A.  Nor. 
20.  1909.) 

1.  Cabbiebs  (S  320*)— Injubt  to  Pabsenqkb— 
QuEsnon  FOB  Jubt. 

Evidence  that  a  pasienser  was  injuEed  by 
the  Bodden  starting  of  an  electtie  car,  while 
alighting,  with  others,  who  were  frightened  by 
flashes  of  electricity,  and  that  such  flashes  were 
caused  by  the  carelessness  or  inexperience  of  the 
motonnan,  makes  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  It  1118-1325;  Dec  Dig.  I  320.*] 

2.  OUBIKBS  a  818*)— IlTJUBT  TQ  PABSENQKB— 

Evidence. 

When  it  is  in  evidence  that  the  motorman 
was  new  at  the  business  and  may  have  used 
the  brake  improperly,  whereby  the  iojniy  was 
caused,  the  railway  company  has  not  made  It  ap- 
pear that  it  need  even  ordinary  care  and  cantion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1270^  130T-1S14;   Dec.  Dig.  | 

3ia*] 

3.  Cabbiebs  ({  321*)— Injubt  to  PAsaENOEB— 

BCBDEN  OF  FROOI^lNBTBUCTIOn. 

An  instruction  that  "the  burden  of  proof 
jfl  upon  the  plaintiff  to  show  that  the  cause  of 
the  accident  was  due  to  the  negligence  of  de- 
fendant, and,  if  you  are  not  satisfied  by  a  pre- 
ponderance of  evidence  that  the  plaintiff's  injury 
'was  the  result  of  negligence  of  the  defendant  or 
its  employes,  you  will  find  for  the  defendant,"  is 
properly  refused,  when  the  plaintiff  was  injur' 
ed  by  the  operation  of  an  electric  car. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  6  1334 ;  Dec.  Dig.  f  S21.»l 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Coart,  Escambia  County ; 
J.  S.  Wolfe,  Jndge; 

Action  by  John  H.  Alejnnaer  and  another 
agaliut  the  Pmsacola  Electric  Company. 
Judgment  for  plalntiflh,  and  defendant  brings 
error.  AflSrmed. 

Blonnt,  Blount  &  Carter,  for  plaintiff  In 
error.  Jones  &  Pasco,  for  defendants  In  er- 
ror. 

COCKRELL,  J.  This  is  an  action  for  per- 
sonal Injnrles,  occasioned  by  the  alleged  neg- 
Ilgmce  of  the  Fensacola  Electric  Company 
In  the  operation  of  its  street  car. 

There  was  evidence  ftom  which  the  Jury 
could  find  that  Mrs.  Alexander,  a  passenger, 
was  Injured  by  the  negligence  of  the  em- 
ployes of  the  company  In  starting  suddenly 
the  car  while  many  passengers  were  in  the 
act  of  alighting  tiierefrom,  being  frightened 
by  fladies  of  electricity,  and,  further,  that 
these  flashea  were  unnecessarily  caused  by 
the  carelessness  or  inexperloice  of  the  mo- 
torman. These  acts  were  sufllcfent  to  make 
a  case  for  the  Jury  on  the  question  of  neg- 
ligence, and  therefore  the  affirmative  instruc- 
tion to  find  the  d^wdant  not  guilty  was 
properly  refused- 
It  Is  argned  that  no  negligence  was  shown. 
In  that  the  presmt  knowledge  of  electricity 
cannot  prevent  absolutely  these  flashes  and 
bnmli^  of  fuses,  even  when  the  greatest 


care  1>  nsed.  We  need  not  now  dwell  on 
the  aTailabUlty  of  this  defense,  as  It  does 
not  appear  here  that  even  ordinary  care  and 
cautlon^was  used,  ^le  chief  eyewitness  for 
the  defense,'  the  c(mdactor  on  the  car, .  testi- 
fled  tiie  motiHrman  was  a  new  man,  and  may 
have  caused  the  trouble  by  improper  use  of 
the  brake.  The  motorman  was  not  a  wit- 
ness, and  no  proof  was  offered  as  to  his 
skill,  habits,  or  experience. 

The  court  refused  to  instruct  the  Jury,  as 
requested  by  the  defendant,  as  follows :  "The 
burden  of  proof  la  upon  plalntUf  to  show 
that  the  cause  of  the  accident  was  due  to 
the  n^llgence  of  defendant,  and  if  you  are 
not  satisfied  by  a  prep<niderance  of  evidence 
that  the  plaintiff's  injury  was  the  result  of 
negligence  of  the  defendant,  or  Its  employee, 
you  will  find  for  the  defendant"  The  stat- 
ute makes  the  fact  of  injury  by  the  running 
of  the  car  prima  fade  evidence  of  n^llg^ce 
in  its  operation,  thus  shifting  the  former 
burden  of  proof,  and  casting  it  upon  the  par- 
ty most  likely  to  possess  the  knowledge  of 
the  real  cause  of  the  injmry.  It  is  not  found- 
ed wholly,  if  at  all,  as  argned  by  the  plain- 
tiff in  error,  upon  the  idea  of  "res  ipsa  loqui- 
tur," upon  which  the  coses  cited  are  based, 
and  to  have  given  the  charge  would  have 
been  to  ignore  the  statute  and  nnmerons  de- 
cisions of  this  court  construing  it  See  Sea- 
board Air  Line  Ry.  Co.  v.  Smith,  S3  Fla.  STo, 
text  388,  43  South.  236,  and  cases  there  cited. 

The  various  counts  In  the  declaration  suffi- 
ciently apprised  the  defendant  of  the  manner 
of  the  accident  to  prevent  a  charge  of  vari- 
ance between  all^atlon  and  proot 

The  Judgment  Is  affirmed. 

WHITFIELD,  C.  J.,  and  SHACKLEFOBD, 
J.,  concur. 

TATLOB.  HOCKEB,  and  PABKHILL,  JJ., 
concur  In  the  opinion. 


MOCK  et  ftl.  V.  THOMPSON. 

(Supreme  Court  of  Florida.  Division  A.  Nov. 

23,  1900.) 

1.  APPEAt  AND  ERBOB  (§  J009*)  —  BBVIKW — 

Findings  of  CnANCBi.LOB. 

While  the  findings  and  conclusions  of  a 
chancellor,  where  the  testimony  is  not  taken  be- 
fore him,  but  before  an  examiner  or  master,  and 
the  chancellor  is  not  afforded  the  opportunity  of 
seeing  and  hearing  the  witoesses,  are  not  entitled 
to  the  same  weight  as  the  verdict  of  a  jury,  and 
are  not  so  conclusive,  yet  even  in  that  case  they 
slioiild  not  be  disturbed  by  an  appellate  court, 
unless  they  are  clearly  shown  to  be  erroneous, 

fKd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  3970-3978;  Dec  Dig.  f 
1009.*] 

2.  Appeal  and  Ebbob  (|  1000*)  —  Review  ~ 
Decbee  in  EomTT. 

In  equity,  as  at  law,  every  presumption  |s 
in  favor  of  the  correctness  of  the  ruling  of  the 
trial  judge,  and  a  decree  based  largely  or  sole- 
ly upon  questions  of  fact  will  not  be  reversed. 


•Voc  othsr  oases  see  same  topic  sod  sootloa  NUMBER  In  Dec.  ft  Am.  Di^  1907  to  date,  4  Reporter  Indezen 
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anleaa  the  evidence  clearly  ihowi  that  It  was 
erroneous. 

[Ed.  Note.— For  other  eases,  see  Aj^al  and 
Error,  Cent  Dig.  Si  8970-8978i  Dec  Dig.  S 
1009.*J 

(Syllabas  by  the  Court) 

Appeal  from  Circuit  Court,  Washington 
County ;  J.  E.  Wolfe,  Judge. 

Bill  by  Green  B.  Thompson  against  H.  H. 
Mock  and  others.  Decree  for  complainant, 
and  defendants  appeal.  Affirmed. 

Ltddon  &  Carter,  for  appellanta.   W.  B. 

Farley,  for  appellee. 

SHACKLEFORD,  J.  The  appellee,  as 
complainant,  filed  his  bill  in  equity  against 
the  appellants,  as  defendants,  in  which  he 
sought  the-  cancelation  of  two  certain  deeds 
of  conveyance,  purporting  to  have  been  ex- 
ecuted by  the  complainant  to  Mrs.  L.  E. 
Mock,  one  of  the  appellants,  as  well  as  the 
cancellation  of  a  certain  deed  of  conveyance 
from  Mrs.  L.  E.  Mock  and  her  husband,  H. 
H.  Mock,  to  Ira  A.  Hutchinson,  their  code- 
fendant,  an  injunction,  and  general  relief.  A 
Joint  answer  was  filed  by  H.  H.  Mock  and 
L.  £.  Mock,  and  a  separate  answer  by  Ira 
A.  Hatchlnson,  denying  practically  ail  the 
material  allegations  in  the  bill.  The  two 
Mocks  also  filed  a  cross-bill,  to  which  the 
complainant  filed  an  answer,  general  repli- 
cations were  filed,  and  an  order  was  made 
appointing  a  special  master  to  take  the  .tes- 
timony of  the  respective  parties.  Temporary 
Injunctions  or  restraining  orders  w^ere  Is- 
sued, both  against  the  defendants  and  the 
complainant  Voluminous  testimony  was 
taken  before  such  special  master,  and  the 
cause  came  on  for  final  hearing  upon  the 
pleadings  and  such  testimony,  at  which  hear- 
ing a  final  decree  was  rendered  to  the  effect 
that  all  the  equities  were  with  the  complain- 
ant, that  he  was  entitled  to  the  relief  pray- 
ed, and  that  the  defendants  were  not  en- 
titled to  the  relief  sought  by  their  croas-blll. 
The  temporary  Injunction  against  the  com- 
plainant was  dissolved,  and  the  temporary 
injunction  against  the  defendants  was  made 
perpetual.  The  specific  relief  prayed  by  the 
complainant  was  granted,  and  the  costs  or- 
dered taxed  against  the  defendants.  Four 
errors  are  assigned,  all  of  which  are  based 
upon  and  question  the  correctness  of  the 
<lnal  decree.  The  pleadings  are  quite  lengthy, 
and,  as  we  have  already  said,  the  testimony 
taken  Is  voluminous.  We  have  carefully 
rend  the  transcript  of  the  record,  as  well  as 
tlie  briefs  of  the  respective  counsel,  and  are 
of  the  opinion  that  no  error  has  beea  made 
to  appear  to  us.  Practically  no  questions  of 
law  are  presented  to  us.  There  is  consid- 
erable conflict  In  the  testimony;  but  the 
court  below  found  in  favor  of  the  complain- 
ant, and,  we  think,  was  amply  warranted  by 
the  testimony  In  bo  doing.  Following  the 
established  practice  in  this  court,  we  must 


refuse  to  disturb  his  findings.  See  Lncas  v. 
Wade,  43  Fla.  419,  SI  South.  231.  We  see 
no  useful  purpose  to  be  accomplished  by  un- 
dertaking to  set  forth  a  synopBli  at  the 
pleading  or  the  testimony. 
Decree  affirmed. 

WHITFIELD,  a  J.»  and  COCKBELI^  J., 

concur. 

TATLOR.  HOCKER,  and  FABKnilX,  JJ., 
concur  In  the  opinion. 


OWENS  T.  WILSOX  et  al. 
(Supreme  Court  of  Florida,  Division  A.  Nov. 
23,  1909.) 

1.  Appeal  and  Errob  (S  867*J  —  Review  — 
Grant  of  New  Trial. 

Ul>OD  writ  of  error  to  an  order  grantlnr 
new  trial,  the  only  questions  to  be  considered 
are  those  involved  in  euch  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  847B-S4S6;  Dec.  Difr  S 
867.*! 

2.  New  Tbial  Q  2*)  — Disteess  Pboceed- 
inos. 

New  trials  may  be  granted  in  distress  pro- 
ceedings. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Dec.  Dig.  i  2.*] 

3.  Landlobd  and  Tenant  (S  265*)— DisnrsESS 

PBOCEEDINGB— C^ESSATIOH  OF  RKLATION. 

The  cessatlm  of  the  relatioqihip  <rf  land- . 
lord  and  tenant  does  not  destroy  the  statntory 
remedy  by  distress  as  to  rent  theretofore  ac- 
crued. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent.  Dig.  S  1063 ;  Dec.  Dig.  {  265.*] 

(Syllabns  by  the  Conrt) 

Error  to  Circuit  Coort,  Hernando  Gonnty: 
William  B.  Bullock,  Judge. 

Action  Chaucey  S.  Wilson  and  William 
A.  Fulton  a^inst  Samuel  L.  Owens,  ad- 
ministrator. Verdict  for  defradant  From 
an  order  granting  a  new  trial,  be  brings  er- 
ror. Affirmed. 

Davant  ft  Davant,  for  plaintlfC  In  error. 
F.  B.  Coogler,  for  defendants  in  error. 

COCKRELIi,  J.  This  Is  a  writ  of  error 
addressed  to  the  grant  of  a  new  trial  upon 
verdict  for  the  defendant  In  a  distress  pro- 
ceeding. Upon  Such  a  ^vrlt,  unlike  one  di- 
rected to  a  final  Judgment,  the  only  ques- 
tions to  be  considered  are  those  Involved  In 
the  order  granting  the  new  trial.  Jones  v. 
Jacksonville  Electric  Co.,  66  Fla.  452,  4T 
South.  1. 

It  Is  Insisted  that  distress  proceedings  are 
entirely  regulated  by  statute,  and  as  tlie 
statute  provides  for  appeals,  and  Is  silent 
as  to  motions  for  new  trials,  such  procedure 
is  forbidden  by  Implication.  There  may  be 
authority  for  this  position  in  some  Oode 
states;  but  we  see  no  occasion  for  adopting 
such  construetloo  here.    Our  statute  pro- 
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Tldca  merely  the  maiuur  and  time  witbln 
wblcb  such  motions  are  to  be  mad^  and  does 
not  prescribe  or  limit  tbe  class  of  actions 
where  permitted.  It  Is  a  wholesome  and  an- 
deat  method  correcting  promptly  and  In- 
exp«i8lTely  errors  that  may  creep  into  the 
mllngs  of  the  court  or  findings  of  the  Jury, 
and  the  sUence  of  the  statute  does  not  In- 
hibit Its  use. 

A  plea  was  Intwposed  to  tbe  distress  affi- 
darl^  which  serves  the  office  of  a  declara- 
tion, to  the  effect  that  the  relation  of  land- 
lord and  tenant  did  not  ^st  wben  the  pro- 
ceedings were  commenced.  lasue  was  Join- 
ed upon  this  plea,  and  was  submitted  to  the 
Jury,  upon  evidence  in  Its  support 

We  think  this  plea  tendered  an  Immaterial 
Issue,  thus  calling  for  a  new  trial.  Jones  v, 
Shomaker,  41  Fla.  232.  26  South.  101. 

While  at  the  couunon  law  It  would  seem 
that  with  the  expiration  of  the  landlord's 
title  the  ri^t  to  distress  ceased,  yet  In  many 
respects  writs  of  distress  have  been  modified 
by  statute,  and  In  this  respect  the  right  has 
been  enlarged.  The  statute  (Gen.  St  1906, 
S  224(9  Sl^  the  writ  to  "any  person  to 
whom  any  rent  or  mon^  for  advances  may 
be  due."  Again,  a  lien  Is  given  to  "every 
person  to  whom  rent  nu^  be  due  •  •  • 
upon  all .  property  of  tbe  defendant"  Gen. 
St.  1906,  I  2237.  The  question  Is  whether 
the  relation  of  landlord  and  tenant  existed 
at  the  time  the  rl^t  of  action  accrued,  not 
at  the  time  the  action  began.  It  has  been 
held  under  similar  statutes.  In  Georgia  and 
Texas,  that  the  cessation  of  the  relationship 
did  not  destroy  the  right  to  the  writ  Tyner 
V.  SlaK)^,  74  Ga.  864 ;  Meyer,  Wels  &  Co. 
V.  Oliver,  61  Tex.  684. 

It  follows  that  the  order  be  affirmed. 

WniTFIELD,  a  X,  and  8HACKLBF0RD, 
J.,  concur. 

TATLOR,  HOOKER,  and  PABKHILU  JX, 
concur  in  the  opinion. 


TILLMAN  v.  STATE. 
(Supreme  Court  of  Florida,  Division  A.  Nov. 
*9,  1900.    Rehearing  Denied  Dec.  15,  1909.) 

1.  CaniinAX.  Law  1035*)— Appeal— Objec- 
tion Below  —  Kecessity— Qualifications 
OF  Judge, 

AsBuming  that  the  defendant  in  a  prosecu- 
tion against  him  for  crime  could  by  appropriate 
action  in  tbe  trial  court  la  the  way  of  pleaa,  ob- 
jections, or  otherwise  have  raised  tbe  question 
as  to  the  authority  and  Jurisdiction  of  the  judge 
of  the  criminal  court  of  record  for  another 
county  to  preside  over  the  court  in  the  trial  of 
such  case,  where  such  judge  is  acting  under  an 
order  of  the  Qovemor,  based  upon  section  3871 
of  the  General  Statutes  of  1900,  where  no  ob- 
jectimia  to  the  authority  or  jurisdiction  of  such 
judge  were  made  In  the  trial  court,  and  no  ac- 
tion of  any  kind  taken  by  the  defendant  toward 
raising  such  question,  be  will  be  deemed  to  have 
waived  by  his  rilence  any  ancb  privilege  or  i^ight 


be  may  have  had.  and  will  not  be  permitted 
to  raise  such  question  for  the  first  tinie  in  the 
appellate  court. 

[Ed.  Note.— For  other  cases,  see  Criminal  Low, 
Cent  Dig.  i  2633 ;  Dec.  Dig.  f  1035.*] 

2.  BBIBEBT  (I  6*)  —  IHFOUCATION  —  &Vm- 
GIENOT. 

No  error  Is  made  to  appear  in  overruling  a 
motion  to  quash  certain  counts  in  an  informa- 
tion, based  upon  section  8476  of  the  General 
Statutes  of  1906,  chaning  the  defendant  with 
the  crime  of  bribery  of  a  jadiclal  officer,  wben 
such  information  sabstantially  complied  with 
the  requirements  of  such  etatute.  Such  informa- 
tion is  not  fatally  defective  when  it  distinctly 
alleges  that  the  defendant  offered  the  bribe  to 
the  judge  of  a  designated  court  for  the  pui^ 
pose  of  and  in  order  to  influence  him  "to  modi- 
fy and  reduce  the  sentence"  imposed  upon  a 
certain  named  defendant  on  a  prior  day  of  the 
same  term  of  court,  twcause  it  does  not  af- 
firmatively allege  that  the  prosecution  against 
sach  convicted  defendant  was  still  pending  in 
such  coort  at  the  time  such  bribe  was  offered. 

[Ed.  Note.— For  other  cases,  see  Bribery,  Cent. 
Dig.  K  5-8;  Dec.  Dig.  I  6.*] 

3.  Cbiuinal  liiw  (fi  fiKL*}— Nkw  TUAir-Tnu 

TO  Move. 

The  right  of  a  defendant  to  make  a  motion 
for  a  new  trial  within  the  time  provided  by 
law  is  not  forfeited  by  the  fact  that  sentence 
had  been  pronounced  upon  tlie  defendant  prior 
to  the  maliing  of  such  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,, 
Gent  Dig.  |  2850;  Dec.  Dig.  |  951.*] 

4.  Cbihtnai.  Law  (H  993*)— Sentence— Modi- 

nCATION. 

Daring  the  same  term  of  court  at  which 
the  sentence  is  imposed,  before  the  defendant 
had  begun  serving  such  sentence,  the  trial  judge 
has  the  power  to  modify  such  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  2531 ;   Dec  D^.  I  003.*] 

5.  Indictment  and  Infobhatxch  ({  66*)— Ds- 

RCTS — MaTEEIALXTT. 

It  is  tbe  declared  policy  of  the  Legislature, 
as  well  as  of  this  court,  to  uphold  indictments 
and  informatioDB  whenever  there  has  been  a 
substantial  compliance  therein  with  the  statu- 
tory requirements. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  {  S5.*] 

6.  CaiitiNAi,  Law  ^  1178*)— ATTBUr— Waiv- 
es or  Ebbob. 

It  is  not  sufficient  merely  to  repeat  an  as- 
signment of  error  and  submit  that  error  was 
committed  by  the  trial  court.  Unless  tlie  error 
ctHuplained  of  la  so  glaring  or  patent  that  no 
a^rument  Is  needed  to  demonsti^e  it,  counsel 
must  call  the  attention  of  tbe  appellate  court  to 
tbe  specific  points  upon  which  he  relies  to  show 
error,  otherwise  sucn  assignment  will  be  treat- 
ed as  abandoned. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
C^ent.  Dig.  {  3012;  Dec.  Dig.  S  1178.*] 

(Syllabus  by  the  Court.) 

Error  to  Criminal  Court  of  Record,  Duval 
County;  J.  S.  Maxwell,  Judge. 

G.  H.  Tillman  was  convicted  of  bribery, 
and  he  brlugs  error.  Affirmed. 

J.  N.  Stripling  and  T.  W.  Butler,  for  plain- 
tiff In  error.  Park  Trammell,  Atty.  Gen.,  for 
the  State. 

SHACKLEFORD,  J.  An  Information,  bas- 
ed upon  section  8476  of  the  General  Statutes 
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of  1906  of  Florida,  was  filed  against  the  plain- 
tiff In  error,  upon  which  he  was  tried,  con- 
victed, and  sentenced  to  conflnement  at  hard 
labor  In  the  state  prison  for  a  term  of  four 
years.  A  review  of  this  Judgment  and  sen- 
tence Is  sought  here  by  writ  of  error.  The 
Information  contained  three  counts,  but  only 
the  last  two  are  before  us  for  consideration; 
the  first  having  been  quashed  on  motion  of 
the  defendant.  In  substance,  the  crime  charg- 
ed against  the  defendant  was  that  during  a 
term  of  the  criminal  court  of  record  for  Su- 
wanee  county,  at  which  one  Margarete  Stan- 
ley had  been  tried  and  convicted  of  the  un- 
lawful sale  of  liQuors,  the  defendant,  "then 
and  there  well  knowing  the  official  capacity 
of  him  the  said  H.  E.  Carter,  and  with  the 
purpose  and  intent  of  fraudulently  Influenc- 
ing the  act,  opinion,  decision,  and  Judgment 
of  the  said  H.  E.  Carter,  a  Judicial  officer, 
and  then  and  there  the  Judge  of  said  crim- 
inal court  of  record,  on  a  certain  matter  and 
question,  to  wit,  the  matter  and  question  of 
modifying  and  redncing  the  sentence  there- 
tofore Imposed  upon  the  said  Margarete  Stan- 
ley as  aforesaid,  and  with  the  Intent  to 
fraudulently  induce  the  said  H.  E.  Carter  In 
his  official  capacity  aa  Judge  of  said  court  to 
reconsider  and  modify  and  reduce  the  sen- 
tence and  Judgment  theretofore  Imposed  up- 
on the  said  Margarete  Stanley  as  aforesaid, 
he,  the  said  G.  H.  Tillman,  did  then  and 
there,  on  the  said  16th  day  of  February,  1909, 
aforesaid,  corruptly  offer  to  the  said  H.  E. 
Carter  as  Judge  of  said  court  as  aforesaid,  a 
gift  and  gratuity,  to  wit,  a  bank  check  of  the 
value  of  910,  which  said  bank  check  was  and 
is  in  the  words  and  figures  following,  to  wit: 

<•  'yo  .         Live  Oak,  Fla.  2/16  1909. 

"  'The  Citlzena'  Bank  of  Uve  Oak. 

"  'Pay  to  the  order  of  Cash  

110.00    T&x  &  00/100    Dollars. 

"  'Q.  H.  Tillman,  Baker.' 
— "contrarj-  to  the  form  of  the  statutes  In 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Flor- 
ida." 

The  honorable  H.  E.  Carter,  Judge  of  soch 
court,  filed  with  the  clerk  a  suggestion  of  his 
dlBquallficatlon  In  such  cause  under  section 
3871  of  the  General  Statutes  of  morlda,  re- 
citing therein  that  he  was  a  witness  In  such 
cause  on  bdialf  of  the  state.  The  clerk  no- 
tified the  Qovemor,  In  accordance  with  the 
provisions  of  such  statute,  who  Issued  an 
order  assigning  the  honorable  John  S.  Max- 
well. Judge  of  the  criminal  court  of  record 
for  Duval  county,  to  try  such  cause.  All  of 
such  proceedings  afllrmatlTely  appear  In  the 
transcript. 

The  first  two  assignments  are  as  follows: 
"First  Assignment  of  Error.  It  does  not 
appeor  from  the  suggestkm  of  disqualifica- 
tion filed  by  Baa.  H.  B.  Carter,  Judge  of  the 
criminal  court  of  record  of  Suvranee  coun- 
Ty,  Florida,  that  he  as  Judge  of  said  court 


was  disqualified  from  presiding  at  the  trial 
of  said  cause. 

"Second  Assignment  of  E^ror.  The  hon- 
orable John  S.  Maxwell,  Judge  of  the  crim- 
inal court  of  record  of  Duval  county,  Flor- 
ida, was  without  Jurisdiction  to  preside  in 
said  cause." 

Even  If  we  assume  that  the  defendant 
could  by  appropriate  action  In  the  trial  court 
in  the  way  of  pleas,  objections,  or  otherwise 
have  raised  the  question  as  to  the  authority 
and  Jurisdiction  of  Judge  Maxwell  to  pre- 
side over  the  court  In  the  trial  of  such  cause, 
no  such  action  was  taken.  Consequently 
we  are  not  called  upon  to  decide  that  ques- 
tion. See  Coyle  v.  Commonwealth,  104  Pa. 
117 ;  Walcott  v.  Wells,  21  Nev.  47,  24  Pac. 
307,  9  L.  R.  A.  59,  37  Am.  St.  Rep.  478.  and 
authorities  therein  cited ;  State  v.  Lewis,  107 
N.  C.  967,  12  S.  E.  457,  13  S.  E.  247.  11  L. 
R,  A.  105;  Orme  v.  Commonwealth,  21  Ky. 
Law  Rep.  1412,  55  S.  W.  195;  Butler  v.  Phil- 
Hps,  38  Colo.  378,  88  Pac.  480,  12  Am.  & 
Eng.  Ann.  Cas.  204.  The  decided  weight  of 
authority  is  to  the  effect  that,  where  no 
objection  to  the  authority  or  Jurisdiction  of 
the  Judge  Is  made  in  the  trial  court  and  no 
action  of  any  kind  taken  by  the  defendant 
toward  raising  such  question,  he  will  be 
deemed  to  have  waived  such  privilege  or 
right  by  his  silence,  and  will  not  be  permit- 
ted to  raise  such  question  for  the  first  time 
in  the  appellate  court.  See  State  v.  Holmes, 
12  Wash.  169.  40  Pac.  735,  41  Paa  887; 
State  V.  Anone,  2  Nott  &  McC.  (S.  C.)  27; 
State  V.  Lowe,  21  W.  Va.  782,  45  Am.  Rep. 
570;  Schlungger  v.  State,  113  Ind.  293,  15  X. 
E.  269;  People  v.  Mellon,  40  Cal.  618:  State 
V.  Gllmore,  110  Mo.  1,  19  S.  W.  218;  Roberts 
V.  State,  126  Ala.  74,  28  South.  741,  30  South. 
551;  Slone  v.  Slone.  2  Mete.  (Ky.)  339;  Rip- 
ley V.  Mutual  Home  &  Savings  Ass'n,  154 
Ind.  155,  56  N.  E.  89 ;  Crawford  v.  Lawrence, 
154  Ind.  288,  56  N.  E.  673 ;  Hunter  v.  Fergu- 
son, 13  Kan.  462;  Missouri  Pac.  Ry.  Go.  v. 
Preston,  63  Kan.  819,  66  Pac.  1050;  Perry 
V.  Pernet,  165  Ind-  67,  74  E.  609,  6  Am. 
&  Eng.  Ann.  Cas.  533.  Also  see  23  Cyc 
616-618,  and  authorities  cited  in  notes,  and 
11  Ency.  of  PI.  &  Pr.  793.  We  see  no  occa- 
sion for  any  extended  discussion  of  the  mat- 
ter or  pointing  out  the  distinctions  which  ex- 
ist in  the  cited  cases.  We  have  no  lotentloo 
of  committing  ourselves  to  all  that  la  said 
therein,  but  they  will  be  found  to  throw  light 
upon  the  point  under  consideration.  We  would 
also  refer  to  Flnley  t.  Chamberlln,  46  Fla. 
581.  3S'  South.  1,  for  a  discussion  of  the  dis- 
tinction between  a  direct  and  collateral  at- 
teck  and  a  review  of  the  earllw  Florida  cas- 
es upon  the  subject  These  two  aaMgnments, 
which  are  the  principal  (mes  relied  uptn, 
need  not  longor  detain  us.  It  is  sufflefent  to 
say  that  they  have  not  been  snstained. 

TUe  third  assignment  Is  based  np<ni  the 
overruling  of  the  motion  to  quash  the  Infor- 
mation as  to  the  second  and  third  counts. 
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It  Is  eanwstlT  a»t«ided  tbat  sucb  coanta 
are  fatally  defective  because  It  does  not 
afflmatlTely  appear  tiiereln  that  the  prose- 
cution against  Margarete  Stanley  was  still 
pending  In  such  court  at  die  time  of  the  al- 
le^d  commission  of  the  crime  charged  here- 
in. It  Is  urged  that,  Inasmuch  as  It  is  alleg- 
ed therein  that  sentence  had  already  been 
pronounced  iqnn  such  defendant,  this  con- 
stituted a  final  Judgment,  and  divested  the 
trial  Judge  of  any  furth^  Jurisdiction  there- 
in. This  contentton  Is  not  borne  out  by  the 
information,  and  Is  untenable  for  several  rea- 
sons. The  statute  under  which  the  defend- 
ant was  informed  against  Is  very  compre- 
hensive and  sweeping  In  Its  scope,  as  an  In- 
spection thereof  will  disclose.  It  Ib  also  dis- 
tinctly allseed  In  the  Information  that  the 
defendant  offered  the  alleged  bribe  to  the 
iuigt  of  such  court  tta  tlie  purpose  of  and 
in  order  to  bidnce  him  "to  modify  and  re- 
duce the  Boatence"  theretofore  Imposed  upon 
such  defendant  The  autiborltles  cited  by  the 
defendant  are  not  In  point,  and  do  not  sus- 
tain his  contention.  This  court  has  decided 
that  the  right  at  a  defendant  to  make  a  mo- 
tion for  a  new  tdal  within  the  time  provid- 
ed by  law  U  not  forfeited  by  the  fact  that 
sentence  had  been  paroed  upon  the  defei^- 
ant  prior  to  his  making  such  motion.  Massey 
V.  State,  00  na.  100,  SO  South.  TOO:  So,  too, 
during  the  same  term  of  court  at  which  the 
sentence  is  Imposed,  before ,  the  defendant 
has  begun  serving  such  sentence,  the  trial 
Judge  has  the  power  to  modify  such  sentence. 
In  this  case  It  does  not  affirmatively  appear 
that  such  defendant  had  begun  serving  her 
sentence.  If  the  defendant  In  the  instant 
case  conceived  that  the  information  did  not 
sufficiently  apprise  blm  of  the  crime  with 
which  he  was  charged,  he  should  have  mov- 
ed the  court  for  a  Mil  itf  particulars.  See 
Mathlsv.  State,  45  Fla.  46, 34  South.  287.  It  Is 
the  declsred  policy  of  the  L^lslature  as  well 
as  of  tills  court  to  uphold  Indictments  and 
InformatlonB  whraever  there  has  beea  a  sub- 
stantial oompliance  wlUi  tbe  statutoty  re- 
quirements therein.  Bee  sectlims  8061  and 
8062  of  the  Qeneral  Statutes  of  1006  of  Flor- 
ida ;  Barber  v.  State,  S2  Fla.  6,  ^  South.  86; 
Doi^lass  V.  State,  08  Fla.  27,  48  South.  424; 
Lewis  V.  States  06  Fla.  45  South.  DOS. 
We  have  given  the  two  counts  of  the  Inform 
mation  a  careful  leading,  and  are  of  the 
opinira  tbRt  they  are  not  "so  vague.  Indis- 
tinct and  indefinite  as  to  mtelead  the  accus- 
ed and  embarrass  him  in  the  preparation  of 
his  defense  or  eipose  him  after  conviction  or 
acQulttal  to  substantial  danger  of  a  new  pros- 
•cuthm  for  the  same  offakce.**  This  asdgn- 
ment  must  fall. 

The  fourth  assignment  is  based  upon  the 
admitting  in  evidence,  over  the  objections  of 
the  defendant,  an  envelope  and  check.  This 
assignment  csn  hardly  be  said  to  be  argned 
before  us  and  might  be  treated  as  abandon- 


ed. As  we  have  repeatedly  held.  It  Is  not 
sufficient  merely  to  repeat  the  error  assigned, 
and  submit  that  error  was  committed  by  the 
trial  court.  Unless  the  error  complained  of 
Is  so  glaring  or  patent  that  no  argum«it  is 
needed  to  demonstrate  it,  counsel  must  call 
the  attMtlon  of  the  court  to  the  specific 
points  upon  which  he  relies  to  show  error, 
otherwise  the  court  will  feel  warranted  in 
treating  such  assignment  as  abandoned.  See 
Hoodless  V.  Jemlgan,  46  Fla,  213,  35  SouUi. 
flSOj  and  antiiorltles  thrae  cited,  and  Phoenix 
Insurance  Co.  v.  Bryan  (decided  here  at  the 
present  term)  00  South.  576.  We  have  exam- 
ined the  bill  of  exceptions  with  reference  to 
this  assignment,  and  are  clear  that  no  error 
was  committed  in  overruling  the  grounds  of 
ol^ection  urged.  What  we  have  said  in  dls> 
posing  of  Uils  assignment  applies  with  about 
equal  force  to  the  sixth,  sev^th,  tenth, 
twelfth,  and  fourteenth  asslgnmwits,  the  on- 
ly other  assignments  ev«i  mentioned  In  the 
brief;  the  other  assignments  b^ng  tacitly 
abandoned.  We  do  not  feel  called  upon  to 
discuss  these  assignments,  nor  do  we  see  any 
tts^ul  purpose  to  be  accomplished  In  so  do- 
ing. Suffice  It  to  say  that  we  have  examined 
th^  all  and  no  reversible  error  is  made  to 
appear  to  ua. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 

WHITFIELD,  0.  J.,  and  COGKRELL.  J., 

concur. 

TAYLOR.  HOOKER,  and  PABKHILL.  JJ., 
concur  in  the  opinion. 


ROBERTSON  v.  SILVER  SPRINGS  ft  W. 
R.  CO. 

(Supreme  Court  of  Florida,  Division  A.  Nov. 
16,  1000.) 

APFBAI.  ARD  SteOB  (|  1022*)— DsnOSSAI.  OV 
.  BXIX^An-IBVAMCK. 

In  a  case  of  disputed  possessioD  of  land, 
where,  upon  a  consideratioD  of  the  evidence.  It 
does  not  appear  that  the  findlog  of  the  mas- 
ter, approvea  b;  the  chancellor,  u  ertDneous,  a 
decree  diitnissing  the  bill  of  complaint  without 

{>rejudice  will  be  affirmed,  when  no  errors  of 
aw  appear. 

[Ed.  Note.— For  other  caeea,  aw  Appeal  and 
Error.  Cent.  Dig.  H  4015,  4016;  Dea  Dig.  | 
1022.*] 

(SyilabDS  by  the  Court) 

AiQieal  from  Circuit  Court,  Miarton  Coun- 
ty;  W.  S.  Bullock,  Judge. 

BUI  Ify  John  D.  Robertson  against  tiie  Sil- 
ver Springs  ft  Western  Railroad  Company. 
Decree  for  def^dant,  and  complainant  ap- 
peals. Affirmed. 

DavlB  &  Martin,  for  aj^lant  H.  M. 
Hampton,  for  appellee. 

WHITFIELD,  C  3.  The  appellant,  as 
complainant,  filed  a  bill  In  equity  In  the  clr- 
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cult  court  for  Marlon  county,  seeking  to 
have  certain  deeds  canctied  as  a  <Aond  upon 
his  title  to  designated  lands,  which  complain- 
ant allied  he  owned  and  was  In  possession 
of.  A  plea  was  filed,  challniglng  the  Juris- 
Qlctlon  of  the  court,  and  deoying  tliat  the 
complainant  at  the  commencement  of  the 
suit  was  In  possession  of  the  lands.  A  repli- 
cation was  filed,  and  testimony  was  taken  be- 
fore a  master,  who  found  against  the  com- 
plainant. ^  The  court  Mivrored  the  finding, 
and  dismissed  the  hill  of  comi^alnt  "without 
prejudice  to  the  r^ht  of  the  complainant  to 
bring  Bucb  action  as  be>may  be  advised." 

Upon  n  consideration  of  the  testimony,  the 
decree  of  the  court  dismissing  the  bill  of 
complaint  without  prejudice  -  must  be  af- 
firmed, since  the  finding  of  the  master,  ap- 
proved  by  the  chancellor,  that  the  defendant, 
and  not  the  complainant,  was  In  possession 
of  the  land  when  this  suit  was  begnn,  cannot, 
on  the  evidence,  be  held  to  be  erroneous.  The 
other  assignments  of  error  are  rendered  Im- 
material by  the  conclusion  reached,  or  th^ 
do  not  appear  to  be  well  taken  upon  the 
record  brought  here. 

Let  the  decree  he  affirmed. 

SHAGKLBVOBD  and  COCKRELI^  JJ., 
concur. 

TATLOB  and  PARKHZLL,  JJ.,  concur  In 
the  opinion. 

HOCEBR,  J.,  took  no  part 


ROBERTS   v.   CYPRESS   TjAKB  NATAL 

STORES  CO.  et  al. 
(Supreme  Court  of  Florida,  Division  A.  Nov. 
16,  1909.) 

B>juiTT  (8  2.32*)— Demubree  to  Bill. 

Where  a  demurrer  is  laterpoeed  to  the 
whole  bill,  it  should  be  overruled  as  an  entire- 
ty. If  the  bill  atotes  any  case  for  relief  In  a 
court  of  equity.  It  is  error  to  sustain  such  a 
demurrer  in  part 

gSd.  Note.— ror  other  oases,  see  Equity,  Gent 
.1  008;  Dec.  Dig.  {282.*] 

(gyllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Columbia 
County;  B.  H.  Palmer,  Judge. 

Bill  by  W.  G.  H.  Roberts  against  the  Cy- 
press Lake  Naval  Stores  Company  and  oth- 
ers. Demurrer  to  bill  overruled  In  part,  and 
plaintiff  appeals.  Reversed. 

A.  3.  Henry,  for  appellant  F.  P.  Cone, 
for  appellees. 

SHACKLEFORD,  J.  The  appellant  filed 
a  bill  in  chancery  against  the  appellees, 
wherein  be  sought  to  enforce  a  Hen  for  la- 
bor alleged  to  have  been  performed  by  him 
for  some  of  the  appellees,  by  subjecting  to 
sale  the  turpentine  distillery,  fixtures,  and 


appurtenances  ot  the  ft|;^)tilees,  t^ietber 
with  the  tract  of  land  upon  which  such 
property  was  situated.  The  appellee  intex^ 
posed  a  demurrer  to  the  bill,  coiulatfng  of 
several  grounds;  but  It  Is  necessary  to  coa- 
slder  only  the  third  ground  thereof,  which 
Is  as  follows: 

"Third.  Because  said  services  alleged  to 
have  been  performed  by  the  compiatoant  as 
alleged  In  his  bill  of  complaint,  were  not  the 
services  of  a  laborw,  but.  as  alleged  In  said 
bill  of  complaint,  were  services  performed 
as  foreman  or  superintendent  of  other  la- 
borers, and  are  not  such  services  as  would 
crrate  a  Hen  In  behalf  of  the  person  per- 
forming same  under  the  laws  of  the  state 
of  Florida." 

Upon  this  demurrer  the  court  mode  the 
following  order: 

"nils  cause  was  brought  on  for  hearing 
upon  the  demurrer  of  the  defendants  to  the 
bill  of  complaint,  and  was  argued  by  so- 
licitors for  both  parties;  and  upon  comsld- 
eratlon  thereof,  ttie  court  being  advised  In 
the  premises.  It  Is  ordered  tliat  grounds  1, 
2,  4,  and  6,  of  said  demurrer  be  overruled. 
It  Is  further  ordered  that  ground  8  of  said 
demurrer  be  sustained  as  to  all  parts  of  said 
labor  claimed  to  have  been  performed,  except 
such  as  Is  claimed  to  have  been  performed 
'in  keeping  check  of  rosin  brought  In  from 
the  woods  to  said  diBtlllery.  and  of  distilled 
turpentine  and  manufactured  naval  stores 
sent  away  therefrom  to  the  market,  •  •  • 
and  doing  other  and  general  work  as  direct- 
ed in  and  around  and  about  the  work  of  the 
said  distillery  as  directed  by  said  employ- 
ers,' and  overruled  as  to  such  excepted  parts 
of  said  bill.  Done  and  ordered  this  15th  day 
of  July,  1909."^ 

This  Is  the  order  from  which  the  appel- 
lant has  entered  his  appeal  to  this  court. 

The  portion  of  the  bill  containing  tbe  al- 
legations concerning  the  performance  of  the 
labor  for  which  the  alleged  Hen  is  claimed 
Is  as  follows: 

"That  In  the  conducting  ot  Uie  said  busi- 
ness the  said  company  had  your  orator  em- 
ployed as  a  laborer,  and  that  b^lnnlng  on 
the  28th  day  of  AimtII,  1908,  and  continuing 
to  the  31st  day  of  December,  1908,  and  cov- 
ering the  whole  period  between  the  said 
dates,  tbe  said  employment  of  your  said  or- 
ator with  the  said  company  and  said  labor 
performed  for  them  continued;  that  under 
his  said  employment  for  the  sold  business 
your  orator  gave  his  whole  time  as  such 
laborer  at  the  agreed  wages  of  $40  per 
month;  that  his  labor  consisted  of  tbe  gen- 
eral work  and  labor  of  said  turpentine  dis- 
tillery, such  as  riding  tbe  woods,  looking 
after  the  employes  by  tbe  said  company.  In 
chipping  boxes,  scraping  trees,  keeping  said 
hands  or  employte  supplied  with  barrels 
ond  <otber  materials  to  enable  them  to  keep 
at  work  In  chipping  such  timber  and  gatfa- 
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«rlng  crude  turpentine  to  be  distilled  at  the 
aaid  distillery,  keeping  clieck  of  rosin  broogtat 
in  from  the  woods  to  said  distillery,  and  of 
distilled  turpentine  and  manufactured  naval 
stores  sent  away  therefrom  to  the  market, 
working  in  the  commissary  kept  at  the  said 
distillery,  and  doing  other  and  general  work 
aa  directed  In  and  around  and  about  the 
work  of  the  said  distillery  as  directed  by  his 
said  employers." 

The  appellant  bases  his  lien  upon  aectlon 
2191  of  the  General  Statutes  of  Florida  of 
1906,  which  reads  as  follows: 

"2191.  (1727.)  For  labor  on  railroads,  tele- 
^aphs,  etc.  In  favor  of  any  i>erson  per- 
forming by  himself  or  others  any  labor  up- 
on any  raUroad,  canal,  telegraph  or  tele- 
phone line,  wharf,  mill,  distillery  or  other 
manufactory,  whether  in  the  construction, 
operation  or  repair  thereof,  upon  such  line, 
wharf,  mill,  distillery  or  other  manufactory, 
any  and  all  franchises,  ma,cblnery  and  equip- 
ments connected  therewith  or  thereon  and 
on  the  land  upon  which  they  stand." 

The  demurrer  was  Interposed  to  the  whole 
bllL  In  the  order  thereon,  which  we  have 
-copied  above,  it  was  held,  and  we  think 
properly,  that  the  complainant  was  entitled 
to  a  part  at  least  of  the  relief  prayed  This 
being  true,  the  whole  demurrer  should  have 
l>een  overruled,  since  a  demurrer  to  the 
whole  bill  Is  bad,  where  the  complainant  Is 
«ntitled  to  any  part  of  the  relief  sought 
See  Durham  v.  Stephenson,  41  Fla.  112,  25 
South.  284;  Futch  v.  Adams,  47  Fla.  257,  36 
South.  675;  Lindsley  v.  Mclver,  51  Fla.  463, 
40  South.  619;  6  Ency.  of  PI.  &  Pr.  418,  and 
authorities  cited  In  notes.  It  necessarily  fol- 
lows that  the  Interlocutory  order  appealed 
from  must  be  reversed,  and  the  case  re- 
manded, with  directions  to  overrule  the  de- 
murrer. 

Having  reached  this  conclusion,  we  do 
not  feel  called  upon  to  attempt  any  con- 
struction of  the  statute  Upon  which  the  al- 
leged Hen  Is  baaed.  The  extent  of  such  Hen 
and  the  property  subject  thereto  must  nec- 
essarily rest  largely  upon  the  facts  and  cir- 
-cumstances  of  each  particular  case. 

Interlocutory-  order  reversed. 

WHITFIEUD,  C.  J.,  and  COOKRELL,  J., 
concur. 

TAYLOR,  HOOKER,  and  PARKHILL, 
JJ^  concur  In  the  opinloo. 


WBFBL  V.  WILLIAMS  A  PRITOHETT. 
<Supren)e  Conrt  of  Florida,  DivisioD  A.  Nov. 
3,  1909.   On  Rehearing,  Dec.  15,  1909.) 

1.  Loos  AMD  LOGOING  (|  3*)— SALE  OV  Tlll- 
BKB— RWBKVATZON  OF  TUBPENTINE  RIGHTS. 

Under  a  deed  conveyins  the  timtwr,  but 
reserring  and  excepting  therefrom  all  turpeo- 
tine  tights,  the  grantors  aarrender  and  abandon 


the  lands  to  the  gianteet  for  the  purposes  of 
the  grant  at  certain  periods,  the  right  to  tnr- 
pentine  continues  until  the  grantees  begin  the 

cutting,  and  an  injunction  aininat  tarpentlning 
will  not  be  granted  the  millmaQ,  where  it  is 
not  alleged  that  the  grantors  are  interfering 
with  his  right  to  enter  upon  the  lands  and  cut 
the  trees  under  the  tenns  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec  Dl^  |  8.*] 

2.  iRJUNcnOH  <|  23*)— Dekxai<— PaoTGcnoN 

or  DEITBNDAnT. 

When  both  complainants  and  defendants 
have  large  equities,  an  injunction  may  be  re- 
fused, unless  there  be  an  oCEer  to  protect  the 
defendants. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  S  22;  Dea  Dig.  f  23.*J 

l^yllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; J.  W.  Maloue,  Judge. 

Bill  by  H.  II.  Wefel,  Jr.,  in  his  own  right 
and  as  trustee,  against  WlHiams  &  PritchetL 
Decree  for  defendants,  and  complainant  ap- 
peals. Affirmed. 

Fred  T.  iSjen,  for  appellant  W.  H.  Price 
and  Calhoun  &  Campbell,  for  at^ielleee. 

COCKRELL,  J.  This  appeal  Involves  the 
pro[>er  construction  of  a  timber  lease  execut- 
ed In  1903  by  Carr  &  Meadows  to  the  Lozley 
Lumber  Company ;  the  Interest  of  the  latter 
being  now  represented  by  tbe  appellant,  while 
that  of  the  former  has  passed  to  tbe  appel- 
lees. 

By  deed  Carr  &  Meadows  sold  to  tbe  lum- 
ber company  "all  the  timber  of  whatsoever 
kind  standing  or  being  upon  described  lands 
in  Calhoun  county,  except  400  cypress  logs 
now  deadened,  together  with  full  right  of 
entry  for  eight  years;  all  timber  remaining 
upon  the  lands  thereafter  to  revert  to  Carr 
&  Meadows,  or  assigns.  The  said  grantors 
reserve  and  except  for  themselves,  their  heirs 
and  assigns,  the  right  to  turpentine  the  pine 
timber  trees  upon  said  land,  and  to  do  all 
things  necessary  an^  convenient  for  the  oper- 
ation of  a  turpentine  business  thereon,  or 
for  the  removal  of  the  turpentine  products 
therefrom ;  but  It  is  understood  that  the  said 
grantors  shall  surrender  and  abandon  to  the 
grantee.  Its  successors  and  assigns,  the  said 
lands  for  the  purposes  of  this  grant,  at  the 
rate  of  three  thousand  (3,000)  acres  upon  the 
delivery  of  this  deed,  two  thousand  (2,000) 
acres  on  January  1,  1904,  three  thousand 
(3,000)  acres  on  January  1,  1905,  three  thou- 
sand (3,000)  acres  on  Januarr  1,  1906,  mA 
the  balance,  about  one  thousand  aGna*  on 
January  1,  1907. 

"It  Is  understood  that  the  grantee,  having 
once  begun  to  cut  the  pine  trees  upon  a  quar- 
ter section,  shall  cut  down  and  remove  all 
the  saw  logs  on  said  quarter  section  before 
going  upon  another,  and  the  failure  so  to  do 
shall  give  the  grantors  a  right  to  atop  further 
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cnttlng  until  this  provision  la  complied  with." 

The  Loxley  Lumber  Company,  after  pay- 
ing Uie  consideration  and  cutting  but  UtUe 
timber,  became  embarrassed  and  finally  bank- 
mpt;  and  the  appellant,  having  purchased 
its  assets.  Indadlng  this  lease,  In  1907,  de- 
manded that  the  appellees  cease  turpentining 
the  lands,  claiming  that  on  January  1,  1907, 
the  reserved  ri^t  to  turpoitlne  ceased ;  that 
the  tnipentinlng  lessened  materially  the  value 
of  the  timber.  The  bill  prayed  for  an  ac- 
conntlng,  an  injunction,  and  other  relief.  The 
injunction  vma  denied,  and  the  bill  dismissed, 
upon  demurrer  sustained. 

The  question  presented  Is  net  free  from 
dlfflcalty.  The  bill  does  not  allege  any  ob- 
struction upon  the  part  of  the  owners  of  the 
land  to  the  fall  enjoyment  ot  the  lessees  to 
enter  upon  the  land  and  to  cot  the  trees  as 
the  lease  provides,  or  complain  of  any  other 
act  than  the  boxing  and  scraping  of  the  pine 
trees.  In  the  paragrajA  containing  the  res- 
ervation or  exception  as  to  turpentine  rights 
and  privileges.  It  Is  "understood"  that  from 
time  to  time  there  should  be  a  surrender  and 
abandonment,  for  the  purpose  of  the  grant, 
of  certain  numbers  of  acres,  not  othwwlse 
designated,  the  whole,  however,  to  be  so  sur- 
rendered  and  abandoned  for  such  purposes  by 
January,  1907;  and  In  the  succeeding  para- 
graph It  Is  agidn  understood  that  tbe  cutting 
should  be,  not  general,  but  quarter  section 
by  quarter  section. 

It  is  possible  that  the  grantors  Intended 
'  only  to  protect  the  right  to  scrape  the  boxes 
already  cut;  but  we  can  gather  no  such  re- 
strictive intent  from  the  language  of  the 
instrument,  and  the  allegations  of  the  bill 
do  not  aid  us  to  this  construction.  On  the 
contrary,  it  would  seem  that  the  full  turpen- 
tine privilege  was  excepted  from  the  grant, 
subject  only  to  be  defeated  when,  under  tbe 
terms  of  the  lease,  the  ax  be  In  fact  laid  upon 
the  tree.  The  owner  of  the  land  and  the 
turpentine  privilege  runs  the  risk  of  losing 
the  full  frulta  of  his  boxes,  should  tbe  con- 
ditional owner  of  tbe  timber  comply  with  the 
condition ;  but,  until  that  is  done,  he  is  not 
liable  to  the  lessee,  in  the  absence  of  a  show- 
ing of  waste  or  destruction  outside  bis  privi- 
lege. 

The  limitations  of  time  do  not  appear  to 
be  upon  the  right  to  turpentine,  but  a  period 
before  which  the  right  to  enter  and  cut  for 
mining  purposes  does  not  begin.  The  words 
"surrender  and  abandon,"  while  strong,  are 
yet  restricted  by  the  qualifying  words,  "for 
the  purposes  of  this  grant";  that  is,  to  the 
extent  only  of  enabling  the  grantee  to  enjoy 
the  privilege  for  a  limited  time  of  entering 
and  cutting  the  timber,  provided  it  be  done 
according  to  the  conditions  of  the  contract. 

In  placing  this  construction  upon  the  con- 
tract, we  do  not  feel  that  we  are  violating 
the  canon  that  private  grants  are  construed 
against  tbe  grantor.  The  inference  In  behalf 


of  the  grantee  fttnn  the  langnifge  used  Is  too 
straight  and  strained  to  Justify  the  applica- 
tion of  the  rule. 

Should,  however,  we  be  mUitakai  as  to  tbl» 
construction,  there  yet  remain  difficulties  in 
the  bill.  Should  the  doubt  so  prednnlnate 
as  to  tevor  the  grantee,  there  would  be  stlU 
large  equities  In  the  grantor.  The  probabil- 
ities .of  lai^  reversionary  Interests  In  the 
owner  of  the  soil  from  failure  of  tbe  mill- 
man  to  cut  a  considerable  portl<m  of  the 
trees  npon  the  vast  tract  within  tbe  now  verr 
limited  life  of  the  contract,  and  the  absence 
from  the  bill  of  any  showing  that  tbe  com- 
plaining grantee  contemplated  within  any  def- 
inite time  the  cutting  of  the  trees,  or  an 
ofter  to  protect  tbem  from  dangers  tnm  fire, 
should  they  be  entirely  abandoned  In  th^r 
present  state  of  exuding  turpentine,  might 
well  make  a  court  of  equity  hesitate  to  grant 
the  relief  prayed. 

Upon  the  whole  case,  we  cannot  say  that 
the  court  erred,  and  the  decree  is  affirmed. 

WHITFIELD,  a  J.,  and  SHAGKLEFORD, 
J.,  concur. 

TAYI^R,  HOCKER,  and  PARKHILL,  JJ.,. 
concur  in  the  opinion. 

On  Rehearing. 

COCKRELU  J.  Upon  petition  for  rehear- 
ing it  Is  suggested  that  the  bill  prays  for 
spedflc  performance  as  to  delivery  of  the 
land  and  that  an  unconditional  affirmance 
might  be  res  adjudlcata  against  that  right. 
As  stated  in  the  main  opinion  we  do  not  so 
read  the  bill.  On  the  contrary,  we  nnder- 
stand  from  it  that  the  owners  will  yield  pos- 
session of  any  and  every  portion  wherein- 
the  appellant  Is  prepared  to  t>egin  cutting. 

Out  of  abundant  caution,  however,  the  af- 
firmance will  be  modified  so  as  to  read  "with- 
out prejudice  to  the  assertion  by  tbe  appel- 
lant in  any  other  legal  or  equitable  proceed- 
ing, of  his  right  to  cut  and  remove  the  tim- 
ber from  said  land  nnder  tbe  terms  of  tbe 
contract;"  and  upon  such  modification,  the 
rehearing  is  denied. 


STEARNS  &  CULVER  LtTMBEB  CO.  T. 

FOWLER. 

(Supreme  Court  of  Florida,  Divliion  A.   Nor.  9r 
1900.) 

1.  Mastes  and  Sebvant  (%%  203*)  — In- 
juries TO  E1IPLOT&— LlABIUTT  Or  ElTPLOT- 
EB— ASSUHFTIOIV  OT  RtSK— EllCPLOTEB'S  NEO- 
LIQENCE. 

One  who  employs  others  Is  liable  in  dam- 
ages for  injuries  to  employ^  caused  by  the  neg- 
ligence of  the  employer  or  of  those  who  snstaio 
to  Bucb  employ^  the  relation  of  employer  by 
discharging  duties  properly  beltmging  only  to  tbe 
employer,  where  tbe  party  injured  has  not  rcn- 
tributed  to  the  injury  complained  of.   Risks  re- 
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■nlting  from  tbe  muter**  mcUfCDoe  mn  not 

assumed  by  the  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  fiS  135,  140,  538 ;  Dec.  Dig. 
H  9^  203.*3 

2.  Master  and  Servant  (|  177*)— Isjtrt  bt 
Fellow  Servant— Liability  of  Master. 

A  master  is  not  bound  to  indemnifjr  one 
servant  for  Injuries  caased  by  tbe  negligence 
of  another  servant  In  the  same  common  employ- 
ment as  himself,  unless  tbe  negligent  servant 
■was  the  master's  representative. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  352,  353;  Dec.  Dig.  { 
177.*] 

3.  Master  and  Servant  (8  177*)— Injurt  bt 
Fellow  Servani^Li ability  of  Master. 

An  employer,  who  exercises  proper  care  in 
selecting  employes  and  in  providing  for  employes 
leasonably  safe  places  in  which  to  won  and 
■nitablc  implements  to  work  with,  and  performs 
other  duties  due  from  the  employer  to  tbe  em- 
ploy6,  is,  in  general,  not  liable  for  injuries  to  an 
employ^  caused  by  the  negligence  of  fellow  serv- 
ants engaged  in  the  same  service  where  the  em- 
ployer does  not  contribute  to  tbe  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  852,  353;  Dec.  Dig.  S 
177.  •] 

4.  Master  and  Servant  (|  196*)— "Fellow 
Servants"— Who  Are. 

To  render  an  employer  not  liable  to  those 
in  his  employ  for  injuries  caused  by  the  negli- 
gence of  a  fellow  servant,  it  is  not  necessary  that 
the  servant  who  causes  and  the  one  who  suffers 
the  injury  should  be  at  the  time  of  the  injury 
engaged  together  in  the  same  particular  work. 
It  is  sufficient  if  they  are  in  the  employment  of 
the  same  master,  engaged  in  tbe  same  common 
enterprise,  and  both  are  employed  to  perfonn  du- 
ties tending  to  accomplish  the  same  general  pur- 
pose, where  such  douei  are  not  peculiar  to  the 
master  as  such. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  IS  375-378,  480-488;  Dec. 
Dig.  I  196.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  3.  pp.  2716-2T30;  vol.  8.  p.  TCG2.] 

5.  Mabtkr  and  ^vant  <|  286*)— Injuries 
TO  Servant— AcTiDN—QuEBTiON  tor  Jury. 

Where  the  duty  negligently  performed  does 
not  appear  as  a  matter  of  law  to  be  a  duty  de- 
volvinc  upon  the  master,  or  the  conceded  facts 
relating  thereto  are  not  such  that  an  infer- 
ence of  law  may  be  drawn  therefrom  by  the 
court,  tbe  question  whether  the  duty  negligent- 
ly performed  did  dev-olve  upon  tbe  master  in 
the  particular  case  is  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  of  the 
eiqployment  In  evidence  under  proper  instniz- 
tioos  from  the  court. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {f  1001-1010;  Dec.  Dig.  S 
286.*] 

6.  Master  and  Servant  (|  265*)  Injuries 
TO  SKRT.Airr—AcnoitB— Burden  of  rRoor. 

In  an  action  by  an  employ^  to  recover  from 
tbe  master  damages  for  an  injury  caused  by 
the  negligence  of  another  employ^  the  burden 
is  upon  the  plalntUf  to  show  that  the  negli- 
gence causing  the  Injury  was  done  while  per- 
forming a  duty  cast  upon  tbe  defendant  master 
u  sncb. 

[ESd.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  S  891 ;  Dec.  Dig.  f  265.*] 

7.  Mabteb  and  Servant  (i  210*)— Assuup- 
TioN  or  Risk. 

A  master  assnmes  the  duty  towards  bis 
servant  of  exercising  reaoonable  rare  and  dili- 


gence to  provide  the  servant  with  a  reasonably 
safe  place  at  which  to  woric,  with  reasonably 
safe  machinery,  tools,  and  implements  to  won 
with,  with  reasonably  aafe  materials  to  work 
upon,  end  with  suitable  and  competent  fellow 
servants  to  work  with  him ;  and,  when  tbe 
master  baa  properly  discharged  these  duties, 
then,  at  common  law,  tbe  servant  assumes  all 
tbe  risks  and  hasards  incident  to  or  attendant 
upon  the  exercise  of  tbe  particular  employment 
or  tbe  performance  of  the  pariicnlar  work,  in- 
cluding those  riste  and  hazards  resulting  from 
tbe  possible  negligence  and  carelessneas  of  his 
fellow  servants  and  co-employte. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  567-678;  Dee.  IMg.  S 
216.*] 

8.  Master  and  Servant  (8  187*)— Delega- 
tion OP  Duties— "Vice  Principal.'* 

At  common  law,  whenever  the  master  dele- 
gates to  any  officer,  servant  ngent,  or  empIov£, 
high  or  low,  tbe  performance  of  any  of  the  du- 
ties which  really  devolve  upon  tbe  master  him- 
self, then  such  officer,  servant,  agent,  or  employ* 
stands  in  tt)e  place  of  the  master,  as  to  such 
delegated  duties,  and  becomes  a  eubstitnte  for 
tbe  master,  a  vice  principal,  and  the  master  is 
liable  for  his  acts  or  bis  negligence  to  the  same 
extent  as  though  tbe  master  himself  bad  per- 
formed the  acts  or  was  guilty  of  the  negligence. 

\Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  SI  422-426;  Dec  Dig.  S 
187.*] 

9.  Master  and  Servant  ft  177*)— Injurt  bt 

Fellow  Servant— Liability  op  >f  aster. 
At  common  law,  where  the  master  himself 
has  performed  his  duty,  he  Is  not  liable  to  any 
one  of  his  servants  for  the  acta  or  negligence 
of  any  mere  fellow  nerrant  or  co-employ4  of  sue"! 
servant,  where  the  fellow  servant  or  ro-employ6 
does  not  sustain  a  representative  relation  to  tbe 
master. 

[Ed.  Mote.— For  otbei  cases,  see  Kfaster  and 
Servant,  Cent  Dig.  U  352-853:  Dec.  Dig.  f 
177.*] 

10.  Master  and  Servant  ({  85*)— Injuries 
10  Employ  ft— Liability  of  Employer. 

An  employer  is  liable  in  damages  for  in- 

Juries  to  employes  caused  by  tbe  negligent  per^ 
ormance  or  nonperformance  of  any  duty  to  tbe 
employes  devolving  upon  the  employer  by  vli^ 
tue  of  the  express  or  implied  requimnents  of 
the  employment,  whether  such  duty  is  performed 
or  neglected  by  the  employer  or  one  acting  for 
the  employer.  The  particular  duties  imposed 
upon  the  employer  with  reference  to  tbe  em- 
ployes may  depend  to  some  extent  at  least  upon 
the  circumstances  of  the  employment. 

[Ed.  Note.- For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  U  136,  136,  189,  140;  Dec. 
Dig.  I  85.*] 

11.  Masteb  and  Sebvant  (|  185*)— Yicb  Pbitt- 
ciPAL— Duty  F^rforued. 

In  determining  whether  a  particular  agent 
or  servant  represents  the  master,  tbe  duty  re- 
quired to  be  performed,  rather  tbiat  the  tlue  by 
which  the  servant  is  known  or  called,  Is  to  be 
considered. 

[Ed.  Note.— For  other  caaes.  see  Master  and 

Servant.  Cent  Dig.  385-421;  Dec  Dig.  S 
183.*] 

12.  Master  and  Servant  (S  265*) — Injuries 
TO  Servant— Liability  op  Matter. 

In  order  to  recover,  the  plaintiff  should 
make  it  appear  that  the  negligence,  causing  the 
injury  was  in  the  performance  of  a  duty  or  an 
act  imposed  upon  the  master  as  such  by  law  or 
by  the  express  or  implied  requirements  of  the 
employment.  It  Is  immaterial  who  performed 
the  act.  if  it  was  one  properly  devolving  upon 
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the  employer  aa  iuch  In  riew  of  the  circum- 
stances of  the  employment. 

[Ed.  Kote.— For  other  cases,  see  Muster  auA 
Servant,  Cent.  Dig.  i  006;  Dec.  Dig.  I  265.*] 

13.  Uasteb  and  Sbbvaht  (|  250*)— iNJiraiBs 

TO  SBEVANT  — ACTIOW— DECLABATION— SUF- 
FICIEKCr. 

In  this  action  for  damages  for  negligent  in- 
juries, brought  by  an  employ^  against  the  em- 
ployer, where  the  question  whether  the  negli- 
gence was  is  the  performance  of  a  duty  proper- 
ly derolving  upon  the  employer  as  such  may  be 
largely  one  of  evidence,  the  declaration  using 
general  language  is  held  not  to  be  so  framed  as 
to  wholly  uil  to  state  a  cause  of  action. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  S30,-  Dec.  Dig.  §  259.*] 

14.  Master  and  Sebvaht  (§  190*)  —  Vice 

PbINCIPAL— CONDUCTOB  Of  LOQ  TRAIN. 

Whatever  may  be  the  true  rule  as  to  the 
status  of  a  conductor  on  a  train  of  a  railroad 
system,  the  conductor,  or  "boss,"  or  "foreman" 
of  a  log^  train  belonging  to  and  used  solely  by 
a  sawmill  company  only  for  fta  own  mill  pui^ 
poses,  who  has  no  authority  to  employ  or  dis- 
charge an  'employ^,  and  who-is  in  authority  sub- 
ordinate to  others  engaged  in  the  same  busi- 
ness, is  not  in  law  necessarily  the  representative 
of  the  master  discharging  a  duty  peculiarly  de- 
volving upon  the  master  while  signaling  the 
movements  of  a  machine  used  in  loading  the  log 
train,  so  as  to  give  a  right  of  action  against  the 
master  by  an  employ^  who  is  injured  by  the 
moving  of  the  loading  machine  because  of  alleg- 
ed negligence  of  the  conductor  or  bow  in  rig- 
naling,  where  no  negligence  is  shown  in  the  per- 
formance of  duties  cast  properly  upon  the  mas- 
ter. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servust,  dent.  Dig.  H  449-174;  Dea  Dig.  1 

(Syllabos  hy  the  ConrU 

Error  to  Circuit  Court,  Walton  Oountr: 
J.  E.  Wolfe,  Jndge. 

Action  by  Richard  Fowler  against  the 
Ste&mB  &  Culver  Lnmtier  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

Blount  &  Blount  ft  Carter,  for  plaintiff 
In  error.   S.  K.  GlUis,  for  defendant  in  error. 

WHITFIELD.  C.  J.  The  defendant  In 
error  recovered  a  judgment  against  the 
Steams  &  Culver  Lumber  Company  for  per- 
sonal injuries  received  by  the  plaintiff  be- 
low in  the  moving  of  a  loading  machine  on 
a  log  train  as  a  result  of  the  negligence  ot 
the  "foreman  or  boss,  who  was  the  agent 
and  employe  of  the  defendant,"  who  is  al- 
leged to  have  ''carelessly,  negligently,  and 
wrongfully  caused  said  loading  machine  to 
be  put  in  motion  by  then  and  there  having 
It  moved  forward"  on  the  track  upon  the 
log  car  on  which  was  the  plaintiff,  an  em- 
ploye, thereby  causing  the  Injury.  The  dec- 
laration alleges,  and  there  Is  evidence,  that 
the  plaintiff  was  "under  the  supervision  and 
control  of.  the  said  foreman  or  boss,  who 
was  the  agent  and  employ^  of  the  defend- 
ant" 

On  writ  of  error  the  defendant  below  con- 
tends that  no  recovery  should  be  had  be- 


cause tbe  alleged  negligence  appears  to  have 
been  that  of  a  fellow  servant,  and  not  ot 
the  employer  defendant 

One  who  employs  others  Is  liable  In  dam- 
ages for  Injuries  to  employes  caused  by  the 
negligence  of  the  employer  or  of  those  who 
sustain  to  such  employes  the  relation  of  em- 
ployer by  discbarglng  duties  properly  be- 
longing only  to  the  employer,  where  the 
party  injured  has  not  contributed  to  the 
Injury  complained  of.  Risks  resulting  from 
the  master's  negligence  are  not  assumed 
by  the  servant  1  Labatt  on  Master  &  Smt- 
RDt  S  2  et  seq.  A  master  is  not  bound  to 
Indemnify  one  servant  for  Injuries  caused 
by  the  negligence  of  another  servant  In  the 
same  common  employment  as  himself,  no- 
less  the  negligent  servant  was  the  master's 
representative.  2  Labatt  on  Master  ft  Serv- 
ant, I  470. 

An  employer,  who  exercises  proper  care 
in  selecting  employes  and  in  providing  for 
employes  reasonably  safe  places  In  which 
to  work  and  suitable  Implements  to  work 
with,  and  performs  other  duties  due  from 
the  employer  to  the  employe,  is.  In  general, 
not  liable  for  injuries  to  an  employe  caused 
by  the  negligence  of  fellow  servants  en- 
gaged in  the  same  service,  where  tbe  em- 
pIoy«r  does  not  contribute  to  the  Injuries. 
This  rule  was  established  by  tbe  courts, 
based  largely  upon  public  policy  for  the 
mutual  protection' of  servants,  and  upon  the 
theory  that  by  implication  of  law  an  em- 
ploye assumes  the  risk  of  injury  resulting 
from  the  negligence  of  fellow  servants  with 
whom  the  employe  may  or  may  not  engage 
to  work  at  his  own  volition.  Though  the 
rule  when  applicable  has  the  force  of  law. 
it  furnishes  no  property  right  or  vested  in- 
terest to  any  one,  and  there  is  no  special 
constitutional  provision  in  this  state  relat- 
ing to  it  like  all  rules  relating  to  rights 
and  remedies,  it  may  In  whole  or  In  part  be 
regulated,  chained,  or  modified  by  a  duly 
enacted  statute  when  constitutional  guaran- 
ties are  not  violated.  The  Legislature  may 
exercise  a  wide  lawmaking  discretion  as  to 
regulating  employments  and  the  liabilities 
and  remedies  incident  thereto,  where  Ibe 
classiScatlons  ad<^ted  for  legislative  regula- 
tion or  change  are  not  purely  arbitrary  and 
are  made  with  reference  to  real  and  prac- 
tical differences  In  employments,  and  not 
merely  to  different  employers.  See:  Flor- 
ida East  Coast  Ry.  v.  Lossiter  (Fla.)  50 
South.  428;  Klley  v.  Chicago.  M.  &  St  P. 
Ry.  Co.  (Wis.)  119  N.  W.  369;  Minnesota 
Iron  CO.  v.  Kline,  199  U.  S.  593,  20  Sup.  Ct 
159,  50  L.  Ed.  322;  Cooper  v.  Shannon,  36 
Colo.  98,  So  Pac.  175,  118  Am.  St  Rep.  96; 
Vindicator  Consolidated  Gold  Mining  Co.  v. 
Firstbrook,  38  Colo.  496,  88  Pac.  313,  10  Am. 
&  Eng.  Ann.  Cas.  1108,  and  notes;  Farwell 
V.  Boston  &  Worcester  Railroad  Corpora- 
tion, 4  Mete.  (Mafffi.)  49,  38  Am.  Dec  339: 
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UumT  T.  S.  a  B.  Co.,  1  McMnl.  (S.  G.) 
385,  36  Am.  Dec.  268;  2  Labatt  on  Master 
&  Servant,  S  472  et  seq;  Buswell  on  Per- 
sonal Injuries  (2d  Ed.)  fi  213  et  seq.  It  Is 
not  contended  that  the  statnte  of  this  state 
modifying  the  rule  as  to  employer's  liability 
In  certain  employments  In  the  operation  of 
railroads  Is  applicable  to  the  facts  of  this 
case.  See  Bradford  Const  Co.  v.  Heflln,  88 
MIsa.  314,  42  South  174.  12  L.  B.  A.  (N.  S.) 
lOiO,  8 'Am.  ft  Eng.  Ann.  Cas.  1077,  and 
notes. 

To  render  an  employer  not  liable  to  those 
In  his  employ  for  Injuries  caused  by  the 
negligence  of  a  fellow  servant,  It  Is  not 
necessary  that  the  servant  who  causes  and 
the  one  who  suffers  the  injury  should  be 
at  the  time  ot  the  injury  engaged  together 
In  tbe  same  particular  work.  It  is  suffi- 
cient II  they  are  In  the  employment  of  the 
same  master,  engaged  In  the  same  common 
enterprise,  and  both  are  employed  to  per- 
form duties  tending  to  accomplish  the  same 
general  purpose,  where  such  duties  are  not 
pecDllar  to  the  master  as  such.  See:  South 
Florida  R.  Co.  t.  Weese,  32  Fla.  212,  13 
South.  436;  South  Florida  R.  Co.  v.  Price, 
32  Fla.  46,  IS  South.  638;  Parrlsh  v.  Pen- 
sacola  ft  Atlantic  B.  Co..  28  Fla.  251,  9  South. 
696;  Camp  t.  Hall.  3d  Fla.  635,  22  South. 
792. 

No  questions  of  Inexperience  or  directions 
to  Incur  extra  hazards  or  la<^  of  warning 
as  to  risks  and  dangers  are  presented  in  this 
case.  ^  See:  German-American  Lumber  Co. 
T.  Brocfc,  65  Fla.  B77.  46  South,  740;  Camp 
T.  Hall,  39  Fla.  635,  22  South.  792. 

Where  the  duty  negligently  performed 
does  not  appear  as  a  matter  of  law  to  be  a 
duty  devolving  upon  the  master,  or  the  con- 
ceded facts  relating  thereto  are  not  such 
that  ftn  inference  of  law  may  be  drawn 
therefrom  by  the  court,  the  question  wheth- 
er the  duty  negligently  performed  did  de- 
volve upon  the  master  In  the  particular 
case  Is  for  the  Jury  to  det«mine  from  all 
the  facts  and  circumstances  of  the  empl<^- 
ment  In  evidence  under  proper  Instructions 
from  the  court  2  Labatt  on  Master  ft  Serv- 
ant, I  564a;  Donnelly  v.  Booth  Brothers  ft 
Hurricane  Xale  Granite  Co.,  90  Me.  110,  37 
AtL  874;  Wilson  v.  Charleston  ft  Savan- 
nah Ry.,  61  S.  C.  79,  28  8.  B.  91.  The  bur- 
den is  upon  the  plaintiff  to  show  that  the 
negligence  causing  the  lujury  was  In  i>ei^ 
forming  a  duty  cast  upon  the  defendant 
master.  ■ 

A  master  assumes  the  duty  'towards  his 
servant  of  exercising  reasonable  care  and 
diligence  to  provide  the  servant  with  a  rea- 
sonably safe  place  at  which  to  work,  with 
reasonaMy  safe  madilnery.  tools,  and  Im- 
plements to  WOTk  with,  with  reasonably' 
safe  materials  to  work  upon,  and  with  suit- 
able and  compe^t  fellow  servants  to  work 
wltli  blm;  and.  when  the  master  has  prop- 
erly discharged  these  duties,  then,  at  com- 
mon law,  the  servant  assumes  all  the  risks 


and  hazards  Incident  to  or  attendant  upon 
the  exercise  of  the  particular  employmrat 
or  the  performance  of  the  particular  work, 
includlug  those  risks  and  hazards  resulting 
from  the  possible  negligence  and  careless- 
ness of  his  fellow  servants  and  co-employte; 
and  at  common  law,  whenever  the  master 
delegates  to  any  officer,  servant  agent,  or 
employe,  high  or  low,  the  performance  of 
any  of  the  duties  above  mentioned,  wblch 
really  Evolve  upon  the  master  himself, 
then  Buch  officer,  servant,  agent,  or  employe 
stands  In  the  place  of  the  master,  as  to  such 
delegated  duties,  and  becomes  a  substitute 
for  the  master,  a  vice  principal,  and  the 
master  is  liable  for  his  acts  or  his  n^li- 
gence  to  the  same  extent  as  though  the 
master  himself  had  performed  the  acts  or 
was  guilty  of  the  negligence.  But  at  com- 
mon law,  where  the  master  himself  has  per- 
formed his  duty,  the  master  Is  n(\t  liable  to 
any  oiue  of  his  servants  for  the  acts  or  n^li- 
gence  of  any  mere  fellow  servant  or  co-em- 
ploye of  such  servant,  where  the  fellow 
servant  or  co-employfi  does  not  sustain 
this  r^resentatlTe  relation  to  the  master. 
Atdilson,  Topeka,  etc  Railroad  t.  Moore, 
29  Kan.  6S2,  text  644;  Baltimore  ft  O.  B.  Co. 
T.  Bang^  140  U.  S.  368,  13  Sup.  Ct  914,  37 
L.  Ed.  712.  The  above  numeration  of  the 
master's  duties  towards  his  employes  Is  not 
exiiaustive  or  complete,  but  is  merdy  illus- 
trative. Moore  T.  Dublin  Cotton  Mills,  127 
Ga.  609,  56  8.  E.  839,  10  L.  R.  A.  (N.  S.)  772. 

An  employer  Is  liable  in  damages  for  in- 
juries to  employes  caused  by  the  negligent 
perfwmance  or  nonperformance  of  any  duty 
to  the  employes  devolving  upon  the  employ- 
er by  virtue  of  the  express  or  implied  re- 
quirements of '  the  employment,  wbether 
sijch  duty  Is  performed  or  neglected  by  the 
employer  or  by  one  acting  for  the  employer. 
The  particular  duties  imposed  upon  the  em- 
ployer with  reference  to  the  employes  may 
depend  to  some  extent  at  least  upon  the 
circumstances  of  the  employment 

The  business  of  the  defendant  employer 
does  not  appear  to  have  been  of  such  char- 
acter or  magnitude  as  to  contemplate  its 
division  into  separate  departments  under 
the  control  and  management  of  agents,  offi- 
cers, or  servanta  to  whom  had  been  dele- 
gated duties  belonging  to  the  defendant  em- 
ployer. It  appears  that  the  negligent  per- 
son and  the  plaintiff  were  engaged  together 
in  the  same  particular  work,,  as  well  as  in 
the  same  common  enta'prtse  within  the  rule 
of  the  Florida  cases,  supra. 

The  allegations  of  the  declaration  are  not 
very  full  and  definite;  but  as  tbe  question 
wheQier  tbe  negligence  complained  of  was 
bi  the  performance  of  a  duty  properly  de- 
volving upon  the  employer,  as  such,  may 
be  one  largely  of  evidence,  the  declaration 
as  framed  does  not  wholly  fail  to  state  a 
cause  of  action.  Upon  a  consideration  of 
all  the  allegations  of  the  declaration,  it 
may  not  be  said  as  matter  of  law  that  the 
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negligence  was  not  In  tbe  performance  of  a 
duty  devolving  upon  the  master  as  sucb. 
Tbe  question  Is  properly  determined  on  a 
consideration  of  tbe  evidence. 

In  determining  wbetber  a  particular  agent 
or  servant  represents  the  master,  the  duty 
required  to  be  performed,  rather  than  the 
title  by  which  the  servant  Is  known  or  call- 
ed, Is  to  be  considered. 

It  Is  alleged  that  the  negligence  causing 
tbe  Injury  was  In  signaling  or  ordering  the 
engineer  to  move  tbe  loading  machine.  This 
duty  Is  not  shown  to  be  peculiar  to  or  cast  up- 
on the  master  In  his  capacity  as  sucb;-  but 
it  rather  appears  that  It  was  properly  to  be 
performed  by  a  fellow  servant. 

It  appears  that  the  plaintiff  was  not  em- 
ployed by  the  person  whose  negligence  Is 
complained  of,  but  by  one  higher  In  author- 
ity engaged  In  the  same  business,  and  It  Is 
not  shown  that  tbe  negligent  person  bad  tbe 
right  to  discharge  the  plaintiff  or  any  em- 
ploye. 

Whetever  may  be  tbe  true  rule  as  to  tbe 
status  of  a  conductor  on  a  train  of  a  rail- 
road system,  tbe  conductor,  or  "boss,"  or 
"foreman"  of  a  log  train  belonging  to  and 
used  solely  by  a  sawmill  company  only  for 
its  own  mill  purposes,  who  has  no  author- 
ity to  employ  or  discharge  an  employ^,  and 
who  1b  In  authority  subordinate  to  others 
engaged  in  the  same  business.  Is  not  in  law 
necessarily  the  representative  of  tbe  master 
discharging  a  duty  [>ecullariy  devolving  upon 
tbe  master  while  signaling  the  movements 
of  a  machine  used  In  loading  the  log  train,  so 
aa  to  give  a  right  of  action  against  tbe 
master  by  an  employe  who  Is  Injured  by  the 
moving  of  tbe  loading  machine  because  of 
alleged  negligence  of  the  conductor  or  boss 
In  signaling,  where  no  Diligence  Is  shown  in 
the  performance  of  duties  cast  properly  up- 
on tbe  master.  See  McCosker  v.  L.  I.  Ry.,  84 
N.  T.  77;  Shank  v.  Edison  BL  Ga  (Pa.)  74 

Ati.  sao. 

The  place  where  the  employ^  was  when  In- 
jured was  aivarently  not  per  Be  dangerous, 
and  the  injured  person  was  not  inexperienc- 
ed, but  was  accustomed  to  the  work.  The 
Injnry  was  caused  by  tbe  moving  of  the  load- 
ing machine  before  the  plaintiff  got  out  of  its 
way.  Even  if  the  plaintiff  was  not  negligent 
in-  being  where  he  was  when  injured,  he 
wsB  not  placed  in  an  extrahasardouB  place 
by  the  defendant  or  any  one  properly 
acting  for  it  'The  plaintiff  was  directed  by 
the  "boss"  or  "foreman"  to  fix  the  ropes, 
after  which  he  was  to  retnm  to  a  place  of 
safety  before  the  madilne  waa  moved. 

Tlie  negligence  alleged  is  in  giving  a  signal 
for  moving  the  loading  machine  on  a  flat 
car.  This  is  no  more  of  an  act  i>ecullarly 
devolving  upon  the  employer  than  was  the 
direction  given  to  the  plaintiff  to  mount  the 
car  and  fix  the  ropes  of  the  loading  machine. 
Fixing  the  ropes  was  ai^arently  in  the  line 
of  the  plaintiff's  employment,  and  it  Is  not 
shown  to  involve  Inexperience  on  the  part 


of  the  plaintiff,  or  the  assignment  of  a  new 
and  hazardous  duty  to  the  plaintiff.  Tbe 
giving  of  a  signal  to  move  the  loading  ma- 
chine does  not  appear  to  be  a  duty  cast  by 
law  or  by  the  circumstances  of  the  employ- 
ment upon  the  employer.  It  does  not  in- 
volve the  furnishing  of  suitable  materials,  im- 
plements, or  places  for  the  work,  or  the  em- 
ployment of  proper  fellow  servants,  or  the 
giving  of  general  or  special  directions  for 
accomplishing  the  purpose  of  the  employ- 
ment, or  the  assignment  to  new  or  hazardous 
duties,  or  any  other  act  that  pertains  to  tbe 
employer  under  the  circumstances  of  the 
employment  This  being  so,  tbe  verdict  on 
this  showing  should  have  been  for  the  de- 
fendant 

In  order  to  recovw  the  plaintiff  should 
make  It  amiear  that  the  negligence  causing 
the  Injury  was  in  the  performance  of  a  duty 
or  an  act  Imposed  upon  the  master  as  such 
by  law  or  by  the  express  or  implied  require- 
ments  of  the  employment  It  is  Inunaterial 
who  performed  the  act  If  It  was  one  proper- 
ly devolving  upon  the  employer  as  such  In 
view  of  t'he  circumstances  of  the  employmenL 

If,  because  of  tbe  negligence  In  giving  the 
signal  or  order  to  move  the  loading  machine. 
It  was  BO  negligently  moved  as  to  injure  the 
plaintiff  before  be  could  reasonably  have  got- 
ten out  of  Its  reach,  the  signal  or  order  was 
given  by  a  co^mployg,  who  In  doing  so  was 
not  discharging  a  duty  cast  upon  tbe  defend- 
ant as  tbe  employer,  so  far  as  appears  by 
this  record. 

If  on  another  trial  it  Is  shown  that  as  a 
matter  of  fact  the  negligent  party  was  dis- 
charging a  duty  cast  by  law  or  bj  tbe  clr> 
cnmstances  of  tbe  employment  upon  the  em- 
ployer, as  such.  In  view  of  the  business  en- 
gaged In  and  tbe  relation  the  parties  wa^ 
talned  towards  eadi  other  at  tbe  time  of  tbe 
Injury  complained  of  here,  and  that  sndi  neg- 
ligence caused  the  injury,  a  case  for  recov- 
ery against  the  enqiloyfi  may  appear.  Con- 
tributory negligence  on  the  part  of  the  plain- 
tiff is  a  matter  of  d^ense. 

In  order  to  render  the  master  liable;  It 
must  appear  that  tbe  injury  was  caused  by 
negligence  In  the  performance  of  a  dnty 
cast  npon  the  master  as  snch,  wheUier  it 
was  in  fact  performed  by  tbe  master,  or  by 
another  in  bis  stead,  and  the  i^aintlff  must 
not  have  by  his  own  negligence  contributed 
proximately  to  the  injury. 

It  is  not  shown  that  the  giving  of  Uie  sig- 
nal as  alleged  is  an  act  dev<dvlng  npon  the 
employer  as  such,  or  that  it  is  not  an  act  of 
ordinary  routine  iii  the  business  engaged  in 
that  may  properly  be  petfonned  by  a  fellow 
servant 

The  judgment  Is  reversed,  and  a  new  trial 

awarded. 

SHACKLEFORB  and  OOGKBBLL,  JJ.,. 

concur. 

TAYLOR.  BOCKER,  and  PAREUULI4  JJ-*^ 
concur  In  tbe  opinion. 
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Bx  parte  BETILLE. 
(Supreme  Court  <a  Florida.  N^t.  28,  1909.) 

1.  Cosfuoif  Law  ({  17*)— BiHDiira  Btrot. 

The  Eosliah  decMoni  reDdeied  prior  to  the 
War  of  the  Bevolutlon  are  eTidence  of  what  the 
commoD  law  is ;  but,  in  order  to  be  binding  here, 
these  decisions  must  be  clear  and  unequivocal. 

[Dd.  Note.— For  other  cases,  see  Common  Law, 
Cent.  Dig.  H  18,  17;  Dec  Dig.  17.*] 
SL  WITNBBBU  a  62*)— HUBBAITD  AND  Win. 

At  the  common  law  neither  the  husband  nor 
wife  could  be  witnesses  for  or  against  each 
other,  except  in  case  of  necessity^  as  where  the 
offense  is  directly  against  the  person  of  the  wife. 

[Ed.  Note.- For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  124-136;  Dec.  Dig.  i  52.*] 
9.  Witnesses  (i  K2*)  —  CoupnBNOT— Hus- 
band AND  Win. 

The  common  law  made  no  distinction  be- 
tween the  incompetency  of  one  spouse  to  testify 
for  or  against  the  other  as  a  matter  ot  disabil- 
ity and  Uicompetency  aa  a  matter  of  privilege. 

(Ed.  Note.— For  other  cases,  see  tntuMet, 
CenL  Dig.  if  124^136;  Dec.  Dig.  I  52.*] 

4.  WirnnsKS  (S  53*)  — Coicpitbnct— Hus- 
band AND  Wife. 

By  statutes  in  this  state  the  husband  and 

the  wife  are  made  competent  and  compellable 

witnesses  tor  or  agalnat  each  other  In  both  dvil 

«nd  criminal  cases. 
[Ed.  Note.— For  other  cases,  see  Witnesses, 

OuU  Dig.  if  137-141 ;  Dec.  Dig.  I  63.*] 

6.  WiTHESSEB  (8  188*)— Husband  and  Wire— 

OOMPBTENCT— MABITAL  COUUUNICATIONB. 

The  diange  of  the  common-law  rule  by  mak- 
ing fHM  sponse  a  competent  witness  anlnst  the 
other  does  not  affect  the  rule  agalnat  alsclosnre 
of  marital  communications. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  1  734;  Dec  Dig.  S  188.*] 

CONTEUFV  (I  80*)— PUNiamntNT— Gbounds. 
Having  given  the  offeodine  party  an  op- 
portunity to  be  heard,  the  court  uas  an  Inherent 
right  to  punish,  aa  for  a  contempt,  the  violation 
of  an  order  lawfully  made  to  maintain  Its  dig- 
nity, authority,  and  efficiency  in  the  administra- 
tion of  the  law. 

[E^  Note.— For  other  cases,  see  Contempt, 
-Cent.  Dig.  U  01.  93,  M;  Dec  Dig.  1  30.*] 

Whitfield,  a  J.,  and  ShatAIeford,  J„  dis- 
senting. 

(Syltabos      the  Court.) 

Id  Bana  Application  of  Margaret  BerlUe 
for  a  writ  of  habeas  corpos.  Petltkmer  re- 
manded. 

Thomas  Palmer,  J.  C.  B.  Koonce,  J.  B. 
Johnson,  and  J.  H.  Jones,  for  petitioner. 
Park  Trammell,  Atty.  Oen.,  for  the  State. 

PARKHILL,  J.  Upon  petition  to  one  of 
the  justices,  a  writ  of  habeas  corpus  was 
granted  returnable  before  this  court. 

The  petitioner  was  adjudged  guilty  of  con- 
tempt of  court  by  the  Judge  of  the  Fifth  ju- 
-dldal  circuit  for  refusing  to  obey  an  order  of 
that  court  to  testify  I>efore  the  grand  Jury 
•of  Sumter  county  against  her  husband,  who 
was  charged  with  the  murder  of  Bruno  P. 
Harder  and  Frauds  Harder,  aa  to  matters 
not  InTOlring  marital  coufldence  and  as  to 
a  crime  not  committed  upon  her  person. 


In  such  a  case,  at  common  law*  the  wife 
could  not  be  a  witness  for  or  apUiut  her 
husband.  HcGUl  v.  McGUl,  19  Fla.  841; 
Storrs  r.  Storrs.  28  FU.  274,  2  South.  868; 
Sctanabel  t.  Betts,  23  Fla.  178, 1  South.  692 ; 
Moore  T.  SUte^  46  Tex.  Gr.  B.  234,  76  S.  W. 
497,  67  L.  R.  A.  499.  108  Am.  St  Rep.  902. 
2  Am.  ft  Bug.  Ann.  Cas.  878,  note  881. 

Let  UB  see,  then,  whether  and  to  what  ex- 
tent thlfl  commm-law  rule  has  been  altered 
by  statute  her& 

In  1874  the  Legislature  enacted  chapter 
1983,  providing  that  no  person  oOftred  as  a 
witnesa  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  proceeding  or 
because  he  Is  a  party  thereto.  Laws  1874. 
p.  S9,  c.  1983.  This  act  has  remained  In 
force  to  this  day,  becoming  known  as  sec- 
tion 24,  p.  518,  McCIellan'B  Dig.,  then  sec- 
tion 1095,  Rev.  St,  1892,  and  now  known  as 
section  1605,  Gen.  St.  1906.  It  went  to  the 
competency  of  witnesses  as  affected  by  In- 
terest, and,  under  its  proTislons,  If  a  bus- 
band  was  a  party  he  was  not  disqualified 
from  testifying  as  to  his  own  Interest,  even' 
though  his  wife  were  a  party ;  but  he  could 
not  testify  as  to  her  interest  if  she  was  a 
party  or  Interested  in  the  result;  and  If  a 
wife  was  a  party  Interested  In  the  result 
she  could  testify  as  to  her  own  interest,  but 
it  did  not  extend  to  her  any  competency  In 
excess  of  that  given  to  a  husband.  WIllIaraB 
V.  Jacksonville,  T.  ft  K.  W.  Ry.  Co.,  28  Fla. 
533,  8  South.  446;  Ha  worth  v.  Norrls,  28 
Fla.  763,  10  South.  18.  In  other  words,  this 
statute  did  not  change  or  alter  the  common- 
law  rule  of  Incompetency  of  the  husband  or 
wife  to  testify  for  or  against  each  other,  as 
this  court  decided  in  McOUl  v.  Mctilil,  19 
Fla.  341,  because,  as  there  said,  thia  exclu- 
sion was  not  on  the  ground  of  pecuniary  or 
property  Interest  solely,  but  upon  grounds  of 
public  policy  for  the  protection  of  the  mar- 
riage relation  I  or,  as  It  was  later  expressed 
in  Everett  v.  State,  33  Fla.  661,  text  673,  15 
South.  543,  the  relation  of  husband  and  wife 
was  always  an  additional  disability  to  tes- 
tify for  or  against  each  other  In  any  case, 
and  the  removal  of  the  disability  of  Interest 
would  not  of  Itself  permit  them  to  testify 
for  or  against  each  other.  So  later  on.  In 
1879  (Laws  1870,  p.  65,  c.  3124).  the  law- 
making power  of  this  state  provided  that  In 
the  trial  of  civil  actions  In  this  state  mar- 
ried women  shall  not  be  excluded  as  wit- 
nesses In  cases  wherein  their  husbands  are 
parties  and  allowed  to  testify.  "The  act  of 
1879,  however,"  said  this  court.  In  Hawortb 
V.  Norrls,  supra,  "did  extend  to  her  addition- 
al competency.  It  says  that  whenever  the 
.husband  Is  a  party  and  allowed  to  testify 
the  wife  shall  not  be  excluded  as  a  witness. 
The  purpose  of  this  act  was  to  remove  the 
common-law  disability  as  wife  which  at  the 
time  of  its  enactment  remained  tmaffected  by 
prior  legislation ;  so  wherever  the  husband 
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was  a  party  to  a  nift,  and  Ita  character  was 
such  that  his  Interest  ther^  or  omnection 
with  the  aolt  wonld.  under  the  act  ai  18T4. 
not  disqualify  blm  from  testifying  as  to  his 
Interest,  his  wife  ceased,  by  virtue  of  the  act 
of  1879t  to  be  dlsqiuJifled  fts  wife,  on  the 
ground  of  public  policy,  from  testifying  as  to 
his  Interests.  *  *  •  The  act  of  1878  does 
not  In  any  manner  affect  the  competency  or 
IncompetencT  of  ttie  husband  as  a  witness." 
The  court  dted  BChnabel  r.  Betts,  fanpra. 
where  it  was  said,  tiie  evidence  of  the  hns- 
band  in  fbTor  of  bis  wife  was  properly  ex- 
cluded because,  while  tiie  statute  authorized 
the  wife  to  be  a  witness  In  a  case  where  her 
btuband  was  a  party,  It  did  not  dumge  the 
common-law  rule  which  denied  to  the  bus- 
band  the  right  to  testis  for  or  against  his 
wife  in  a  civil  suit  against  her. 

So,  then,  after  this  court  had  said  that 
the  a.ct  of  1879  did  not  in  any  manner  affect 
the  compettticy  or  Incompetencr  of  tbe  bus- 
band  as  a  witness,  the  Legislatnre  amended 
that  act  by  chapter  4029,  p.  60,  Acts  1801,  to 
read  as  follows :  **That  in  trials  of  civil  ac- 
tions in  this  state  neither  tbe  husband  nor 
tbe  wife  shall  be  excluded  as  witnesses, 
where  eitbex  the  sold  husband  or  wife  Is  an 
Interested  party  to  the  suit  pei:Uling"-HChis 
provi^on  becoming  known  as  section  IfiCS 
of  the  General  Statutes  of  190G.  And  this 
court.  In  Everett  v.  State,  S3  Fla.  661,  16 
South.  648,  declared  that  ''the  act  of  1891. 
chapter  4029.  removes  the  disability  of  bus- 
band  and  wife  to  testis  in  dvU  cases  to  an 
extent  tax  beyond  both  tbe  act  of  1879  and 
the  provisions  of  section  1094  of  the  Revised 
Statutes  as  adopted.  Th^  shall  not  be  ex- 
cluded under  the  act  mentioned,  as  witnesses 
in  dvll  actions,  where  either  Is  an  interested 
party  to  the  suit  pending,  and  the  right  to 
testify  here  given  Is  not  dependent  upon  the 
fact  that  either  does  testify  or  is  allowed  to 
testify,  but  where  either  is  a  party  to  tbe 
suit  pending." 

At  last,  after  what  would  seem  to  be  a 
patient,  persistent,  and  Intelligent  effort  to 
correct  the  omissions  and  defects  pointed 
out  escb  time  by  this  court  In  the  legislation 
on  this  subject,  the  Legislature  accomplished 
Its  purpose  to  alter  the  common-law  rule  pre- 
vaillog  In  dvll  cases,  whereby,  upon  grounds 
of  public  policy,  not  on  tbe  ground  of  In- 
terest in  the  suit,  the  husband  and  tbe  wife 
could  not  be  witnesses  for  or  against  each 
other. 

In  1882,  as  section  2803  of  the  Revised  Stat- 
utes, the  Legislators  further  enacted :  "The 
provisions  of  law  relating  to  the  competency 
of  witnesses  In  dvll  cases  shall  obtain  also 
lu  criminal  cases."  And  this  court.  In  Ever- 
ett V.  state,  supra,  construed  these  statutory 
provisions  and  said:  "The  rule  as  to  com- 
petency of  husband  and  wife  to  testis  for 
or  against  each  other  In  dvll  cases,  as  well 
as  to  tbe  competency  of  witnesses  In  other 
dvll  csras,  will  apply  also  to  criminal  trials." 
"From  this,"  the  court  said,  *it  fol)on-s  that 


tbe  drcult  Ju^lg»  did  not  err  In  p^mittlnr 
Mra.  Evoett  to  testify  in  the  caae.  Itmayb» 
observed  that  the  rdatiiw  of  huaband  and 
wife  was  always  an  additional  disability  to 
testify  for  or  sgalnst  each  other  In  any  case, 
and  that  the  muoval  of  tlie  disability  <tf  In- 
terest would  not  of  itself  permit  tliem  tO' 
testify  for  or  against  each  other."  Mrs. 
Everett  was  tbe  wife  of  tbe  defendant  who- 
was  <m  trial  for  murder,  and  we  find,  mi  pag» 
664  of  83  Fla.,  and  on  page  644  of  15  South. : 
"After  the  testimony  for  the  state  In  dilef 
had  been  introduced,  and  the  deftadante 
bad  made  voluntary  statements  In  tbebr  be- 
half to  tbe  Jury,  Mrs.  EUen  Everett,  wife 
of  the  defraidant,  William  H.  Everett,  was 
called  as  a  witness  on  the  part  of  the  stste 
to  testify  In  rebuttal  of  tiie  statttnoit  made 
her  husband.  An  objedlon  was  made  by 
defendant  that  she  mis  not  a  competent  wit- 
ness, and  this  objection  being  overruled,  axk 
exc^titm  was  duly  noted." 

In  Wallcer  and  Wallnr  v.  State,  34  Fla. 
167,  16  South.  80,  48  Am.  St  Bepu  18S,  the 
third  assignment  of  error  referred  to  the 
ruling  of  the  court  exdudlng  testlmoigr  of 
Phyllis  Walker,  (rffered  by  the  defendants. 
They  were  Indicted  for  murder.  The  wit- 
ness was  tbe  wlffe  of  the  defendant  K«inetb 
Walker.  The  state  attorn^  this  time  object- 
ed and  t^e  court  exdnded  her  testimony.  **In 
BO  doing."  said  this  court,  speaking  tfarongb 
the  Alef  Ji^lce,  "It  clearly  acted  npon  tbe 
presumptioa  that  a  wife  in  a  nimlnal  case 
cannot  testify  for  or  against  her  husband. 
According  to  a  recent  dedalon  of  this  court 
(Evorett  V.  State,  83  na.  661,  16  South.  543), 
this  was  error,  and  she  should  hnve  been  per- 
mitted to  testify." 

In  Mercer  v.  State,  40  Fla.  216,  24  South. 
164,  74  Am.  St  Mep.  136,  this  court  again 
affirmed  the  previous  c<nstructton  placed  up- 
on diapter  4029.  p.  56.  Acts  1891,  and  sec- 
tion 2863,  ^ev.  St  1882.  now  section  3919. 
Qen.  St  .1900,  saying,  through  the  Chief 
Justice:  "In  construing  these  statutes  and 
their  bearing  upon  each  other,  this  court, 
in  the  case  of  Everett  v.  State,  33  Fla.  661, 
15  South.  543,  and  again  in  Walker  v.  State, 
34  Fla.  1G7.  16  South.  80,  43  Am.  St  B^ 
186,  held,  lu  substance,  that  their  Joint  ef- 
fect was  to  abrogate  the  old  conunon-law 
rule  as  to  the  competency  of  witnesses  that 
forbade  either  the  husband  or  wife  to  tes- 
tify at  all  in  any  case,  either  dvll  or  crim- 
inal, where  either  of  them  was  an  IntMcsted 
party ;  that  they  made  both  tbe  busAiand  and 
wife  competent  witnesses  to  testify  for  or 
against  each  other  in  aU  cases,  cirll  or 
criminal,  where  eittier  of  them  was  an  inter- 
ested party."  See,  also,  Adams  v.  State,  2S 
Fla.  Gil.  10  South.  106.  We  think  these  cas- 
es disposed  of  this  proceeding  In  habeas  cor- 
pus odversdy  to  the  petitioner  herdn.  Sudi 
has  been  the  holding  In  this  state  since  the 
decision  In  tbe  Everett  Case  at  the  January 
term  of  this  court  in  1892.  This  rule  baa 
prevailed  here  unchanged,  In  dvU  as  well 
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as  criminal  casea,  for  about  16  years,  al- 
ttioii«b  8  seealons  of  the  Leglelatiire  have 
convened  within  that  period  of  time. 

Although  we  regard  this  question  as  no 
longer  an  opw  one  In  this  state,  we  will  con- 
sider the  argument  made  now  in  support  of 
tlie  contention  that  the  petitioner  may  not 
be  compelled  to  teetlfr  against  ber  husband. 

It  Is  contended  that  at  oHnmon  law  there 
was  a  privilege  of  husband  and  wife  of  not 
testifying  against  each  other,  as  dlBtinguIsh- 
ed  from  the  dlsquallflcatlon  to  testify  for 
each  other,  and  that  the  effect  of  our  stat- 
ute Is  to  abolish  ihe  dlsq&aUflcfltion  only, 
and  the  privilege  still  remains.  This  conten- 
tion finds  strong  support  In  the  statement  of 
Mr.  WIgmore,  In  section  2227,  vol.  3.  of  his 
great  work  on  Evidence,  that  the  priv- 
ilege existed  before  the  disqualiflcatlon,  clt- 
li«  Bent  V.  Allot,  Gary,  135,  decided  In 
1580,  as  the  first  explicit  ruling,  and  saying 
that  the  privilege  was  recognized  more  ttim 
once  in  the  next  century.  In  the  year  1784, 
however,  Lord  Mansfield  declared,  in  Bent- 
ley  V.  Cooke.  3  Doug.  (Eng.)  322:  'There 
never  has  been  an  Instance  In  a  civil  or 
criminal  case  where  the  husband  or  wife  baa 
been  permitted  to  be  a  witness  for  or  against 
each  other,  except  In  case  of  necessity,  and 
that  necessity  Is  not  a  general  necessity,  as 
where  no  other  witness  can  be  had,  but  a 
particular  necessity,  as  where,  for  in^flnce, 
the, wife  would  otherwise  be  exposed  with- 
out remedy  to  personal  Injury."  In  Wlnd- 
bams  V.  Cbetwynd,  1  Burr.  424,  Lord  Mans- 
field again  said:  "In  matter  of  evidence, 
husband  and  wife  are  considered  as  one,  and 
cannot  be  witnesses,  the  one  for  the  other." 

In  1  Blackstone,  443,  speaking  of  the  com- 
petency of  husband  and  wife  as  witnesses  at 
common  law,  the  great  commentator  says: 
"In  trials  of  any  sort,  they  are  not  allowed 
to  be  evidence  for  or  against  each  other ; 
partly  because  It  is  lm[>088lble  their  testi- 
mony should  be  Indifferent;  but  principally 
because  of  the  union  of  the  person;  and 
therefore,  If  they  were  admitted  to  be  wit- 
nesses for  each  other,  they  would  contradict 
one  maxim  of  the  law,  nemo  In  propria  causa 
testis  esse  debit;  and,  if  against  each  other, 
they  would  contradict  another  maxim,  nemo 
tenetur  selpsum  accusare.  But  where  the 
offense  Is  directly  against  the  person  of  the 
wife,  this  rule  has  usnally  been  dispoised 
with." 

And  so  the  editors  of  that  great  work,  Ency. 
of  Ev.  vol.  6.  pp.  840,  850,  state  that  the  com- 
mon law  made  no  apparent  distinction  between 
the  Incompetency  of  one  spouse  to  testify  for 
or  against  the  other  as  a  matter  of  disability 
nnd  the  Incompetency  as  a  matter  of  privilege, 
citing  Bentley  v.  Cooke,  supra,  but  that  many 
of  the  statutes,  though  perhaps  not  in  so 
many  words,  do  In  effect  make  such  a  dis- 
tinction. With  these  statutes  and  the  cases 
arising  under  th«n  we  have  no  concern.  The ; 


common  law  as  it  existed  In  England  prior 
to  1770  is  in  force  hi  this  state  by  statute. 

It  may  be  that  a  few  early  decisions  seem 
to  recognize  the  privilege;  but,  in  order  to 
be  binding  upon  os  as  evidence  of  what  the 
eonunon  law  ln^  the  En^tsb  decisions  ren- 
dered prior  to  the  War  of  the  BevtdutiiHi 
must  be  clear  and  nneQuivocaL  Myers  v. 
Hodges,  08  Fla.  197.  text  205,  44  South.  367; 
8  Amer.  ft  Eng.  Ency.  Law  (Sd  Ed.)  279. 

The  w6ll-recognlied  common-law  rule  that 
neither  husband  nor  wife  could  be  a  witness 
for  or  against  each  other  would  seem  to  be 
Inconsistent  with  the  Idea  that  the  wife's 
testimony  on  her  huitband's  b^lf  Is  treated 
as  rec^vable,  while  It  Is  his  privily  to  keep 
her  from  testifying  against  him,  and  hers 
to  refrfdn  from  doing  so.  How  could  the 
common  law  regard  the  testimony  of  hus- 
band or  wife  ariminattng  the  other  consort 
as  detrimental  to  the  public  welfare,  exclud- 
ing such  testimony  as  being  disanalifled  or 
incompetent,  and  at  tiie  same  time  regard 
such  testimony  as  detrimental  to  the  parties 
only  and  exempt  It  as  being  privil^ed,  there- 
by making  It  optional  with  the  spouse  to  di- 
vulge It?  Is  there  not  a  clear  inconsistency 
In  the  idea  that  this  testimony  may  be  det- 
rimental to  the  public  welfare  and  incompe- 
tent, and  the  other  Idea  that  this  testimony 
may  be  detrimental  to  the  parties  and  priv- 
ileged to  be  divulged?    We  think  so. 

It  may  be  that,  In  the  formative  period  of 
this  doctrine,  the  testimony  of  husband  or 
wife  against  the  other  was  considered  detri- 
mental to  the  parties  only  and  exempt  as 
privileged ;  but  certain  it  Is  the  common  law 
finally  came  to  regard  such  testimony  as  det- 
rimental to  the  public  welfare  also,  and  ex- 
cluded it  as  being  Incompetent  and  disqual- 
ified. Then  the  privilege  filsappeared  or  be- 
came merged  In  the  doctrine  of  disqualifica- 
tion, giving  rise  to  the  weU-recognlzed  rule  of 
the  common  law  that  neither  husband  nor 
wife  can  testify  for  or  against  the  other,  with 
certain  exceptions  not  Important  here.  The 
privilege  then,  becoming  merged  In  the  doctrine 
of  disqualification,  tbe  statute  that  removed 
the  disqualification  removed  the  privilege 
also. 

However  that  may  be,  assuming  that  the 
common-law  rule  of  exclusion  was  based 
both  upon  the  Idea  of  privilege  and  the  Idea' 
of  disqualification  also,  and  that  It  were  pos- 
sible for  them  to  travel  together,  It  Is  per- 
fectly clear  that  both  the  privilege  and  the 
disqualification  have  been  abolished  in  this 
state  by  statute. 

We  must  consider  how  this  has  been 
brought  about  In  civil  cases,  for  section  3919 
of  the  General  Statutes  of  1906  provides: 
"The  provisions  of  law  relating  to  the  com- 
petency '  of  witnesses  and  evidence  In  dvU 
cas^  shall  obtain  also  in  criminal  cases,  ex- 
cept in  cases  otherwise  provided  by  law." 

The  statute  removing  interest  as  a  dls- 
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<]ualfflcBtIon  does  not  remore  tbe  objections 
on  the  RTOund  of  public  policy  to  a  wife's 
testifying  against  her  husband  when  be  Is  a 
party,  as  we  have  seen  in  Hawortb  v.  Nor- 
ris,  supra,  and  Ererett  t.  State,  snpra.  Tbe 
proTisionfl  of  chapter  ^)29,  p.  56,  Acts  1891 
(section  1502,  Gen.  St  1906),  however,  go  to 
the  objections  to  a  sponse  testifying  for  or 
against  the  other  on  the  ground  of  public 
policy  and  abolish  both  tbe  privilege,  If  it 
existed,  and  the  disqualification,  of  tbe  hus- 
band and  wife  to  testify  for  or  against  the 
other  In  the  following  words:  '^bat  in  trials 
of  civil  actions  in  this  state,  neither  the  hus- 
band nor  tbe  wife  shall  be  excluded  as  wit- 
nesses, where  eltber  the  said  husband  or 
wife  Is  an  Interested  party  to  tbe  suit  pend- 
ing." 

Why  was  the  word  "excluded"  used  by 
the  lawmakers  In  tbe  enactment  of  tbls  stat- 
ute? Clearly,  It  was  because  that  word  ap- 
Iiears  in  the  statement  of  the  oommon-law 
rule,  thus:  "The  common  law  exduded  the 
husband  and  wife  as  witnesses  in  any  case, 
civil  or  criminal,  In  which  either  was  a  par- 
ty." And  so,  when  the  L^slature  deter- 
mined to  change  this  common-law  rule  in 
civil  cases,  it  provided:  "That  in  trials  of 
dvU  actions  In  this  state,  neither  the  hus- 
band nor  the  wife  shall  be  excluded  as  wit- 
nesses, where  either  the  said  husband  or  wife 
is  an  intnested  party  to  tbe  suit  pending." 

Kext,  what  Is  tbe  meaning  of  tbe  word 
"exduded,**  or  what  does  the  statute  mean 
by  providing  that  ndther  tbe  husband  nor 
the  wife  shall  be  excluded  as  witnesses? 

Assuming  that,  at  common  law,  in  addi- 
tion to  tbe  disqualification  of  husband  and 
wife  to  testify  for  each  other,  tbeir  testimo- 
ny against  each  other  was.  prtvU^ed,  the 
effect  of  this  statute  upon  the  dlsquallflca- 
titm  or  privilege  of  bnsband  and  wife  as 
wltnrasea  In  civil  cases  would  be  this :  Sup- 
pose  in  a  civil  suit  against  the  husband  the 
wife  to  be  called  as  a  witness  for  her  hus- 
band. If  the  plaintiff  object  on  the  ^and 
that  at  common  law  she  was  disqualifled 
and  excluded,  the  statute  answers  Qiat  she 
cannot  now  be  excluded,  and  tbe  wife  is 
permitted  to  testify.  If,  on  the  other  band, 
the  wife  Is  called  as  a  witness  against  ber 
husband,  and  he  and  she  object  and  ask  that 
she  be  exduded  as  a  witness  because  at 
common  law  it  was  her  privilege  not  to  tes- 
tlty  against  her  husband,  the  statute  again 
answers  that  she  cannot  be  excluded  on  that 
ground,  then  being  nothing  In  the  statute 
to  restrict  the  exclusion  on  any  particular 
ground,  and,  nnder  our  compulsory  process 
for  witeesses,  she  may  be  compelled  to  testify 
against  her  husband.  In  other  words,  our 
statute  applies  botti  to  tbe  privilege,  If  there 
be  one,  and  to  the  diaquallflcatlon,  because 
It  provides  broadly  that  nelthw  the  husband 
nor  tbe  wife  shall  be  excluded  as  witnesses. 
It  does  not  provide  tbat  neither  the  husband 
nor  the  wife  shall  be  disqualifled  as  wtt- 
nessea.   It  Is  not  thus  directed  at  the  dia- 


quallflcatlon of  husband  and  wife  as  distin- 
gulahed  from  a  privily,  and  the  effect  of 
the  statute  is  not  to  exclude  husband  and 
wife  as  witnesses  upon  any  ground,  whether 
called  privilege  or  disquaUflcatton;  but  it 
places  them  upon  tbe  same  footing  as  other 
witnesses,  and,  as  the  provisions  of  law  rela- 
tive to  tbe  competency  of  witnesses  and  evi- 
dence In  civil  cases  are  made  to  obtain  also 
In  criminal  cases  (section  3919»  Gen.  St. 
1906),  the  husband  and  wife  may  testify  and 
may  be  compelled  to  testify  for  or  against 
the  other,  in  criminal  and  civil  cases,  to  any 
fact  tbe  knowledge  of  which  was  acquired 
by  them  independently  of  their  marriage  re- 
lation. Mercer  v.  State,  40  Fla.  216,  24 
South.  154,  74  Am.  St  Rep.  135;  case  note. 
State  V.  Woodrow,  58  W.  Va.  627,  62  S.  E. 
545,  2  L.  R.  A.  (N.  S.)  862,  112  Am.  St  Rep. 
1001:  3  Wigmore  on  Ev.  S  2245,  p.  3067. 

Tbe  dlsquallflcatlon  or  privilege,  so  called, 
of  husband  and  wife  as  witnesses  at  com- 
mon law,  must  not  be  confotinded  with  the 
doctrine  of  confidential  or  marital  communi- 
cations. Our  statute  is  aimed  at  objections 
to  husband  and  wife  as  witnesses,  not  to  the 
matter  of  their  testimony,  and  tbe  change  of 
the  common-law  rule  by  making  one  spouse 
a  competent  witness  against  tbe  other  does 
not  affect  the  rule  against  disclosure  of  mari- 
tal communications.  10  Ency.  of  Ev.  p.  168 ; 
Gee  V.  Scott  48  Tex.  510,  26  Am.  Rep.  331 ; 
Robinson  v.  Chadwlck,  22  Ohio  St  627 ;  Wig- 
more,  Ev.  I  2334  (2). 

The  progress  of  legislation  on  tbls  subject 
In  New  Hampshire  and  the  Judicial  construc- 
tion thereof  wUl  be  found  very  much  in 
point 

In  Clements  v.  Marston,  S2  N.  H.  31,  text 
3G,  the  court  said :  "At  common  law,  a  par- 
ty to  a  cause  could  not  testify,  on  the  gronnd 
that  he  was  Interested.  Any  person  not  a 
party,  if  interested  in  the  result  of  the  suit, 
was  excluded  as  a  witness  on  the  ground  of 
interest  Wives  "were  excluded :  (1)  On  tbe 
ground  of  Interest,  they  being  Interested 
wherever  their  husbands  were ;  and  (2)  upon 
the  ground  of  public  policy,  that  It  was  not 
expedient  to  place  husband  and  wife  In  a 
position  that  might  lead  to  dissensions  and 
strife  between  them,  or  that  m^ht  enconri^ 
perjury.  Hence  wires  were  not  allowed  to 
testify  for  or  against  their  husbands  when 
they  were  parties  to  civil  proceedings,  and 
for  the  same  reason  both  were  excluded  when 
either  was  a  party  tn  a  crfaniaal  case." 
Then,  pointing  out  the  first  inroad  made  up- 
on this  system  in  the  state,  the  court  traces 
the  legislative  changes  therein,  saying  Oiat: 

*'In  Acts  1889,  I).  282,  e.  23,  reeponlents 
were  allowed  to  testis.  By  Acta  1871.  p. 
535,  c.  38,  the  dlsqtiallflcation  of  Infamy  is 
rranoved,  and  the  wife  Is  made  a  competent 
witness  In  all  criminal  cases  where  the  re- 
Bpondent  Is  allowed  to  testify;  and  Oils  act 
Is  applied  to  pending  suits,  and  made  to  take 
effect  from  Its  passage.  In  criminal  eases, 
then.  It  would  seem  that  tbe  wife  la  made 
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a  competent  wltnen  in  all  cases,  fbr  It  Is 
not  In  those  cases  where  the  hnsbaod,  being 
respondent,  requests  or  elects  to  teetl^.  that 
she  Is  made  competent,  hot  In  all  cases -where 
tie  is  allowed  to  testify,  which,  by  the  act 
of  180%  Is  In  all  cases ;  and,  the  wife  beii^ 
made  a  competent  witness  in  all  criminal 
cases,  she  may  be  called  to  testify  for  or 
against  her  hosband  In  all  cases  where  he  Is 
accused  of  crime. 

"Thus  It  appears  that  the  present  policy 
<tf  onr  legislation  on  this  subject  Is  to  make 
the  bnaband  and  wife  competent  witnesses 
for  or  against  each  other,  Just  as  though 
they  were  strai^rs.  In  no  way  connected, 
«xcept  in  the  single  case  where  the  coart 
can  see  that  such  testimony  would  lead  to  a 
Tlolatlon  of  marital  confidence.  Applying 
that  principle,  and  thwe  would  seem  to  be 
no  good  reason  why  the  wife  should  not  have 
testifled  In  the  case  before  us. 

'fThey  are  to  be  allowed  or  cmnpelled  to 
testify  for  or  agabut  each  otbet  In  all  cases, 
jDst  like  persons  In  no  way  related  to  each 
other,  with  this  single  exception;  and  this 
violation  of  marital  confidence  must  be  some- 
thing confided  by  one  to  the  other,  simply 
and  ^edally  as  hnsbanl  or  wtfe^  and  not 
what 'would  be  communicated  to  any  other 
iwrson  under  the  same  drcumstances." 

The  case  ot  State  ▼.  McCord,  8  Kan.  232. 
12  Am.  Bep,  460,  Is  taistrnctlTe.  There  the 
defendant  was  i^lcted  for  murder,  and  the 
court,  speaking  tlw>ugh  Kingman,  G.  J.,  said: 

*-0n  the  trial  Sarah  HcGord.  the  wife  of 
appellant,  was  offered,  as  a  witness  on  the 
part  of  the  state,  and  arowed  her  willing- 
ness to  t»tlfy  on  the  trial.  The  appellant 
objected  to  her  as  an  Incompetent  witness. 
The  objection  was  overruled,  and  the  wit- 
ness permitted  to  testify.  The  propriety  of 
this  ruling  must  be  determined  by  the  late 
statute  on  this  subject  Laws  1871,  p.  280, 
c.  lis,  I  1.  This  section  provides  that  no 
person  shall  be  incompetent  to  testify  in 
a  criminal  case  'by  reason  of  being  the  hus- 
band or  wife  of  the  accused,*  and  contains 
this  proviso:*  That  no  person  on  trial  or 
examination,  nor  wife  or  husband  of  such 
person,  shall  be  required  to  testify,  except 
as  a  witness  on  behalf  of  the  person  on  trial 
or  examination.* 

"The  body  of  the  section  makes  the  hus- 
band or  wife  of  the  accused  a  comi>etent  wit- 
ness in  all  cases.  The!  proviso  Is  a  limita- 
tion, not  on  the  competency  of  the  witness, 
but  on  the  power  of  the  court  to  compel  such 
witness  to  testify.  When  by  the  body  of  the 
aectlon  the  witness  was  made  competent, 
then.  If  that  stood  alone,  all  the  measures 
that  the  law  gives  to  courts  could  be  resort- 
ed to  to  enforce  the  witness  to  testify.  By 
the  proviso,  this  power  is  limited ;  and  this 
Is  all  the  proviso  attempts  to  do.  *  *  * 

*Tbe  sanctity  and  Inviolability  of  the  mar- 
riage relation  Is  appealed  to.  and  to  pre- 
serve them  the  court  is  urged  to  t^ve  the 
statute  a  construction  which  we  have  seen 
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it  will  not  bear.  The  argument  Is  one  ad- 
dressed more  inoperly  to  the  Legislature  than 
the  court  If  the  law  Is  open  to  the  objec- 
tions urgdA,  It  should  be  repealed;  but  this 
should  be  done  by  the  Legislature,  and  not 
by  jndU^l  construction."  Bemembering  that 
our  statute  does  not  contain  the  proviso  to 
be  found  in  the  Kansas  statute,  the  appli- 
cability of  the  courtfs  holding  la  apparent. 

It  follows  that  the  order  -trhereby  the  pe- 
titioner was  required  to  testi^  herein  was 
a  lawful  one,  and  that  the  court  may  resort 
to  all  measures  given  by  the  law  to  compel 
obedience  thereto.  Having  given  petitioner 
an  opportunity  to  be  heard,  the  court  had 
the  inherent  right  to  punish,  as  for  a  con- 
tempt, a  violation  of  its  order  to  maintain 
Its  dignity,  authority,  and  ^clency  In  the 
proper  administration  of  the  law.  Ex  parte 
Edwards,  11  Fla.  174;  Ex  parte  Ed.  Senior, 
Jr.,  37  Pla.  1,  19  South.  652,  82  L.  R.  A.  133. 

The  petitioner  will  be  remanded  to  the 
custody  of  the  sboW  of  Sumter  county. 

Order  to  be  entered  according^. 

TATLOB,  OOOKRELL.  and  HOCKEB,  JJ., 
concur. 

WHTFFIBLD,  O.  J.  (dissenting).  The  peti- 
tioner was  adjudged  gnlltr  of  contempt  of 
court  by  the  judge  of  the  Fifth  judicial  cir- 
cuit of  Florida  for  reusing  to  obey  an  order 
of  the  court  to.  In  effect,  testify  against  her 
husband  by  testifying  for  the  state  before 
the  grand  jury  of  Sumter  county  in  a  pro- 
ceeding wherein  her  husband  was  accused  of 
a  crime  not  affecting  her  persmially.  On 
habeas  corpus  she  contends  that  the  judg- 
ment and  commitment  are  totally  illegal  be- 
cause It  is  her  lawful  right  to  refuse  to  tes- 
tify criminating  her  husband  in  a  judicial 
proceeding. 

The  i^ht  to  punish  as  a  contempt  of  court 
a  violation  of  a  lawful  judicial  order  Is  lu- 
heroit  in  courts  of  justice  to  preserve  their 
dignity  and  nsefnlness  In  administering  the 
law.  When  a  conrt  has  jurisdiction  and  has 
given  a  party  charged  with  contonpt  an  op- 
portunity to  be  heard,  and  the  act  charged  is 
such  that  It  may  be  a  violation  of  the  lawful 
order,  of  the  court,  a  judgment  Imposing  a 
reasonable  fine  or  Imprisonment  for  the  con- 
tempt win  not  In  general  be  reviewed  by  an 
appellate  court  tor  mere  errors  of  procedure, 
at  least  In  the  atwence  of  controlling  statutes 
upon  the  subject  See:  Ex  parte  Edwards, 
11  Fla.  174;  Caro  v.  Maxwell,  Judge,  20  Fla. 
17;  Sanchez  v.  Sanchez,  21  Fla.  346;  Palmer 
V.  Palmer.  28  Fla.  205,  0  South.  6S7;  Florida 
Cent  &  P.  B.  Co.,  v.  Williams,  45  Fla.  296, 
83  South.  901;  Ex  parte  Boblnson,  19  Wall. 
506,  22  L.  Ed.  205;  Hurl^  v.  Cknnmonwealtb, 
188  Mass.  448,  74  N.  E.  677,  8  Am.  &  Eng. 
Ann.  Cas.  767,  and  notes;  State  ex  rel. 
Chicago,  B.  ft  Q.  R.  Co..  v.  Bland,  189  Mo. 
197.  88  a  W.  28,  8  Am.  k  Eng.  Ann.  Cas. 
1044;  Menuez  t.  Grimes  Candy  Co.,  77  Ohio 
St  886,  83  N.  B.  82,  11  Am.  it  Eng.  Ann. 
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Cas.  10S7.  and  notes;  Ex  parte  Tllllnghast, 
4  Pet  108,  7  L.  Ed.  798;  Ex  parte  Flsk,  113 
U.  S.  713,  5  Sup.  Ct  724,  28  L.  Ed.  1117. 

Where  a  person  has  been  committed  to  the 
custody  of  an  officer  for  contempt  of  coart 
In  violating  an  order  of  court,  such  person 
may  by  habeas  corpus  secure  a  determination 
ae  to  the  jurisdiction  of  the  court  In  order- 
ing the  commitment  and  also  as  to  whether 
the  conduct  charged  constituted  delinquency 
or  misbehavior.  If  It  be  adjudged  that  the 
court  had  no  Jurisdiction,  or  that  the  con- 
duct was  not  such  as  may  constitute  a  con- 
tempt of  court,  or  that  It  was  the  exercise  of 
a  l^al  right,  and  that  the  order  of  commit- 
ment is  not  merely  erroneous  or  irregular, 
but  is  illegal  or  made  without  authority  of 
law,  the  person  will  be  entitled  to  a  dis- 
charge from  custody  In  order  to  make  effec- 
tive the  judicial  determination  of  innocence 
and  to  preserve  the  coostltutlonal  right  of  all 
persons  not  to  be  deprived  of  liberty  with- 
out due  process  of  law.  See  Ex  parte  Ed. 
Senior,  Jr.,  37  Fla.  1,  19  South.  652,  32  I* 
R.  A.  133;  Bronk  v.  State,  43  Fla.  461,  31 
South.  248,  99  Am.  St  Bep.  119.  See,  also: 
Jackson  v.  State,  33  Fla.  620,  15  South.  250; 
State  T.  Lewis,  65  Pla.  570.  46  South.  630; 
Hardee  v.  Brown,  56  Fla.  377,  47  South.  834; 
Ex  parte  Knight,  62  Fla.  144,  41  South.  786; 
Ex  parte  Fisk,  118  U.  8.  718.  S  Snp.  Ct  724, 
28  L.  Ed.  1117. 

As  Shown  by  the  record,  the  purpose  of  the 
order  of  the  court  which  the  petitioner  declined 
to  obey  was  not  to  require  her  to  become  a 
witness  in  the  case,  or  to  testify  for  her  hus- 
band as  to  matters  not  Involving  marital  con- 
fldeuce,  or  to  testify  against  her  husband 
on  a  charge  that  he  had  committed  a  crime 
upon  her  person.  The  purpose  of  the  order 
of  the  court  was  to  compel  the  petitioner  to 
testify  against  her  husband  on  an  accusa- 
tion that  he  has  committed  a  crime  upon 
another  person.  There  is  no  (intention  that 
the  wife  may  not  be  compelled  to  testify  for 
or  against  her  husband  when  the  testimony 
does  not  Incriminate  him. 

The  petitioner  refused  to  testify  against 
her  husband  before  the  grand  jury  upon  the 
ground  that  It  was  her  right  to  so  refuse. 
Kyea  if  under  the  statutes  of  this  state  she 
is  not  disqualified  to  testify  in  the  case, 
and  is  therefore  a  competent  witness  to  give 
testimony  that  is  not  Incompetent  or  privi- 
leged, yet  If  it  Is  her  privilege  to  refuse  to 
testify  against  her  husband  when  he  Is 
chained  with  a  crime  upon  another  person, 
and  it  does  not  appear  that  he  has  waived 
the  privilege,  such  refusal  is  but  an  asser- 
tion of  the  privilege  which  Is  her  right;  and. 
If  It  does  not  appear  that  the  circumstances 
of  this  case  are  such  that  the  law  renders 
her  testimony  criminating  her  husband  com- 
petent and  not  privileged,  the  order  commit- 
ting the  petitioner  for  refusing  to  testify 
against  her  husband  Is  without  authority  of 
law,  and  the  petitioner  is  entitled  to  he  dis- 
charged. The  husband  against  whom  the  or- 


der of  the  court  reqalred  the  wife  to  testify 
Is  not  accused  of  crime  upon  the  person  of 
the  wife.  The  refusal  negatives  waiver  on 
the  part  of  the  wife,  and  a  waiver  on  the  part 
of  the  husband  is  not  shown  even  if.  In  view 
of  the  Interest  of  the  public  In  the  exclusion 
of  testimony  by  the  wife  against  the  hus- 
band, the  privily  can  be  waived  by  either 
or  both  parties. 

At  common  law  all  persons  were,  in  gen- 
eral, disqualified  to  testify  In  Judicial  pro- 
ceedings in  which  they  were  parties  or  were 
interested,  lai^ely  upon  the  theory  that  in- 
terested testimony  la,  in  general,  not  rtilable, 
and  Uiat  temptation  to  perjory  aboold  be 
avoided;  therefore,  as  a  matter  ct  public 
policy,  partlea  to  the  action  and  those  In- 
terested th»dn  were  not  permitted  to  teatitr 
as  witneoaee  In  canoe.  And  the  husband  or 
wife  was  likewise  disqnalifled  to  testify  In 
cases  where  the  other  consort  was  a  party  or 
IntnvstBd,  chiefly  perhaps  on  13ie  gronnd  of 
unity  of  Interest;  the  hnrtiand  and  wUe  be- 
ing in  law  regarded  as  one  ponni.  Whether 
husband  and  wife  are  civilly  one  or  not,  each 
has  a  snbstantlal  Interest  in  comnum  with 
the  other.  The  disanalificatloiis  of  all  per- 
sons as  witnesses  where  they  are  parties  or 
are  interested,  and  of  husband  and'  wife 
where  tiie  other  ^nse  is  a  parfy  or  inter- 
ested, have  been  modified  by  statutes.  See 
sections  1S02,  160B.  3919,  Gen.  St  1006. 

In  addition  to  the  dlsgnallflcatlon  of  tbe 
husband  and  wife  to  testify  because  of  int^- 
est  or  unity  of  Interest  the  testimony  of  hus- 
band and  wife  criminating  each  other  was 
by  the  common  law  privileged  as  being  pri- 
marily detrimental  to  the  parties;  and  sncb 
testimony  was  also  excluded  as  incompetent 
since  it  was  regarded  as  detrimental  to  the 
public  welfare  because  it  would  impair  mari- 
tal unity  and  harmony  and  because  of  tbe 
natural  repugnance  to  unseemly  conflicts  be- 
tween husband  and  wife.  See  Kent's  Com. 
179;  Wigmore's  Ev.  8  2227  et  seq.  That  a 
privilege  existed  at  common  law  as  to  crim- 
inating consort  testimony,  see:.  1  Brownlow 
&  Goldesborough's.  47;  Pedley  v.  Wellesley,  3 
a  &  P.  557;  Wigmore's  Ev.  8  222T  et  seq.; 
State  V.  Kodat,  158  Mo.  125,  69  S.  W.  73,  51 
U  B.  A.  509,  81  Am.  St.  Bep.  292;  Wharton's 
Cr.  Ev.  §8  396,  402,  463;  State  v.  Bri^.  » 
R.  I.  361,  11  Am.  Rep.  270;  3  Taylor's  Ev. 
88  1309.  1453;  Rex  v.  All  Saints,  6  M.  &  S. 
194;  State  v.  Woodrow,  58  W.  Va.  527,  52 
S.  E.  545,  2  L.  R.  A.  (N.  S.)  862.  and  notes. 
112  Am.  St  Bep.  1001,  6  Am.  &  Eng.  Ann. 
Cas.  180;  Wharton's  Ev.  8  425;  Cartwrlght 
V.  Green,  8  Ves.  Jr.  405a;  Phillips  on  Ev. 
(4th  Am.  Ed.)  p.  80. 

In  1  Blackstone's  Commentaries,  443,  in 
stating  the  common  law  of  England  9s  to 
tbe  relation  of  husband  and  wife.  It  Is  said: 
"In  trials  of  any  sort  they  are  not  allowed 
to  be  evidence  for  or  against  each  other; 
partly  because  it  Is  Impossible  their  testi- 
mony should  lie  indifferent;  but  principally 
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becauBe  of  the  onion  of  the  person.  And 
therefore.  If  they  were  admitted  to  be  wit- 
nesses for  each  other,  they  would  contradict 
one  maxim  of  the  law,  nemo  In  propria  causa 
testis  esse  debit;  and,  if  against  each  other, 
they  would  contradict  another  maxim,  nemo 
tenetur  selpsum  accusare.  But  where  the  of- 
fense is  directly  i^inst  the  person  of  the 
wife,  this  role  has  usnally  bew  dispensed 
with." 

The  principle  of  the  maxim  above  given 
that  "no  man  shall  be  comi>elIed  to  criminate 
himself"  is  also  expressed  in  the  statement 
of  the  law  that  "a  man  Is  competent  to  prove 
his  own  crime,  though  not  compellable."  Un- 
dal  V.  Walton.  14  M.  &  W.  2^.  Upon  the 
theory  that  at  the  common  law  the  husband 
and  wife  are  clvHly  one,  and  that  In  the  In- 
terest of  the  general  public  welfare  the  er- 
emptlon  from  self-accusation  could  be  ex- 
tended to  the  wife  as  being  in  law  one  with 
the  hoBband.  the  provlBlon  of  section  12  of 
the  Declaration  of  Blghte  in  the  state  Con- 
stitution, that  person  shall  be  *  *  * 
compelled  in  any  criminal  case  to  be  a  wit- 
ness asalnst  herself,"  may  be  r^rded  as  at 
least  a  declaration  ot  a  public  policy  that 
would  preserve  the  privilege  of  not  tratlfy- 
tng  against  each  other  In  criminal  prosecu- 
tions accorded  to  the  husband  and  wife  at 
common  law. 

Where  the  law  permits  testimony  to  be 
withheld  because  it  is  detrimental  to  the 
public  welfare,  the  testimony  is  excluded  as 
being  Incompetent  Where  the  law  permits 
testimony  to  be  withheld  because  it  Is  detri- 
mental to  the  parties,  the  testimony  Is  ex- 
empted as  h^lng  privileged.  Interested  testi- 
mony is  not  ordinarily  detrimental  to  the 
parties  to  an  action;  but,  as  It  gives  oppor- 
tunity for  perjury,  the  common  law  regarded 
it  as  detrimental  to  the  public  welfare  and 
excluded  it  as  being  incompetent  Testimony 
of  the  husband  or  wife  criminating  the  other 
consort  or  divulging  marital  confidences  Is 
directly  detrimental  to  the  parties  primarily, 
and  the  common  law  exempted  It  as  being 
privil^ted. 

The  common  law  also  r^arded  the  testi- 
mony of  husband  or  wife  criminating  the 
other  consort  or  rev  lUug  marital  confidences 
as  detrimental  to  the  public  welfare,  and  ex- 
claded  such  teetlmony  as  being  Incompetent 
See  1  Greenleaf  on  Bv.  fi  340. 

To  abrogate  a  rule  excluding  testimony 
because  incompetent  does  not  affect  a  rule 
exempting  the  same  testimony  because  It  Is 
privileged,  In  the  absence  of  such  an  Intent 
expressed  or  implied.  The  purpose  of  the 
statutes  modifying  the  common-law  rules  as 
to  testimony  of  parties  to  a  suit  and  those 
Interested  in  the  event  of  the  suit  and  the 
husband  or  wife  of  such  parties  or  persons 
is  to  remove  the  rule  excluding,  as  being  in- 
competent testimony  that  was  regarded  as 
detrimental  to  the  public  welfare;  and  there 
is  no  expressed  or  Implied  purpose  to  abro- 
gate the  rule  of  the  ciHnmon  law  exempting 
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as  privileged  testlmcmy  of  the  husband  or 
wife  directly  incriminating  the  other  con- 
sort or  disclosing  marital  confidences,  though 
the  same  character  of  testimony  was  also  ex- 
cluded as  Incompetent  at  common  law. 

In  the  case  of  Mercer  v.  State.  40  Fla.  216, 
24  South.  154,  74  Am.  St  Rep.  135,  it  was 
held  the  statutes  that  are  now  sections  1502 
and  3919,  Gen.  St  1906,  "removed  the  incom- 
petency as  witnesses  of  husband  and  wife 
t>ecause  of  the  interest  of  either  in  both  civil 
and  criminal  cases,  do  not  have  the  effect 
of  empowering  either  of  them,  when  they  be- 
come witnesses  to  give  Illegal  or  incompetent 
testimony  by  detailing  or  exposing  those  con- 
fidential transactions  or  communications  that  , 
have  passed  between  them  In  consequence  of 
their  marriage  relation,  that  the  law  privi- 
leges and  shields  from  exposure  by  either  of 
the  parties  to  the  communication;  and  this 
to  preserve  a  wholesome  public  policy."  This 
decision  Is*  In  line  with  the  authorities  and  is 
correct  In  principle. 

If  the  statutes  of  this  state  removing  the 
disqualifications  of  husband  or  wife  to  testi- 
fy In  cases  where  the  other  spouse  Is  a  party 
or  is  Interested  does  not  remove  the  common- 
law  privilege  as  to  confidential  communica- 
tions between  husband  and  wife  that  exist 
only  because  of  the  marital  relation,  it  Is  not 
perceived  how  they  remove  other  common-law 
privileges  that  exist  solely  because  of  the 
marriage  relation  and  are  also  founded  upon 
a  sound  public  policy.  If  at  common  law 
there  was  a  privilege  accorded  to  the  hus- 
band and  wife  of  not  being  forced  to  directly 
accuse  the  other  consort  of  crime,  that  privi- 
lege related  to  the  testimony  to  be  given  and 
was  for  the  benefit  of  the  accused  and  of  the 
marital  relation  In  the  Interest  of  the  general 
welfare.  It  Is  true  testimony  aj^lnst  the 
consort  accused  of  crime  may  not  be  con- 
fined to  confidential  communications  between 
the  husband  and  wife ;  but.  If  there  Is  a  ba- 
sis In  public  welfare  for  the  sacredness  of 
confidential  communications  between  husband 
and  wife,  there  is  a  basis  of  equal.  If  not  su- 
perlor,  merit  for  the  privilege  that  each  con- 
sort had  at  common  law  of  not  being  forced 
to  accuse  the  other  spouse  of  a  criminal  of- 
fense. 

Experience  has  shown  that,  for  practical 
purposes  in  the  administration  of  justice,  the 
truthfulness  of  Interested  testimony  may  in 
general  be  suHlcieutly  tested  by  cross-exami- 
nation and  Impeachment  of  witnesses;  aud 
the  disqualification  of  persons  to  testify  in 
cases  because  of  being  parties,  or  because  of 
Interest  therein,  or  because  the  husband  or 
wke  is  a  party  or  Interested  therein,  have 
been  removed  or  modified  by  statutes  in  this 
state.  Neither  cross-examination  nor  Im- 
peachment nor  any  other  expedient  now 
known  can  avoid  the  evil  consequences  of  a 
husband  or  wife  testifying  against  the  other 
consort  in  criminal  cases,  and,  whether  the 
rule  Is  called  a  disqualification  or  a  privilege, 
the  Legislature  has  shown  no  Intent  to 


Digitized  by 


B92 


60  SOUTHERN  BBPORTBB. 


(FU. 


diange  It  The  modifying  statutes  vpeclflcal- 
ly  refer  to  the  dlaaualiflcatlon  and  exclusion 
of  persons  as  witnesses  because  of  Interest, 
and,  thoosli  the  exdnslon  as  witnesses  Is 
modified,  tbe  language  used  Is  not  broad 
ouragh  to  abrogate  the  prlril^  of  tbe  testi- 
mony of  husband  or  wife  against  the  other 
spouse  allowed  by  law  as  a  privilege  against 
aelf-accnsatlou  and  exposure  of  marital  coa- 
fldenees  or  to  prevent  the  exduslon  of  such 
testlmcmy  as  being  Inadmissible  on  grounds 
affecting,  not  interest  or  mere  pnbllc  policy, 
but  the  public  welfore. 

It  Is  stated  that  the  privilege  against  ad- 
verse testimony  of  the  consort  antedated  the 
rule  excluding  such  adverse  testimony  In  the 
ancient  common  law.  if  the  rule  as  to  In- 
competency  and  absolute  exclusion  of  ad- 
verse marital  testimony  bad  tbe  effect  to  su- 
persede and  render  somewhat  obsolete  the 
rule  of  marital  privilege  of  exemption  from 
consort  accusation,  yet,  If  the  rule  as  to  In- 
competency and  exclusion  is  modified  by  stat- 
ute, the  privilege  remains,  unless  a  contrary 
I^^atlve  Intent  clearly  appears.  Wlgmore's 
BV.  I  2245. 

The  testimony  of  husband  and  wife  against 
each  other  la  competent  and  not  privileged 
when  necessary  to  protect  one  from  tbe  oth- 
er's wrongdoing,  or  when  Justice  d^ands  it 
See:  Lord  Audley  Trial,  3  St  Tr.  401,  414; 
Storrs  V.  Storrs.  23  Fla.  274,  text  277.  2 
South.  868:  McGlll  v.  McGHl.  19  Fla.  341; 
Bassett  v.  United  States,  187  U.  S.  496,  11 
Sup^  Ct  1«5,  34  L.  Bd.  762;  1  Greenl.  on 
Eiv.  343 ;  Wlgmore  on  Ev.  |  2239 ;  Scfaouler 
on  Husband  ft  Wife,  |  84;  Turner  v.  State, 
60  BGss.  351,  45  Am.  Rep.  412;  Johnson  v. 
State.  94  Ala.  58.  10  South.  42T;  State  v. 
Davidson,  77  N.  G.  622 ;  Wbipp  v.  State,  84 
Ohio  St  87,  82  Am.  Rep.  359;  St&te  v.  Har- 
ris, 6  PennewlU  (Del.)  145,  58  Atl.  1042; 
Bishop's  New  Grim.  Proc.  fi  1153  ;i  2  L.  R.  A. 
(N.  S.)  862,  and  notes ;  CHlamberlayne's  Best 
on  Ev.  {{  175.  176;>  2  Am.  &  Eng.  Ann.  Cas. 
881,  and  notes. 

The  principles  above  stated  are  mere  rules 
of  evldrace  formulated  by  the  courts  for  the 
administration  of  Justice.  In  establlBblng 
and  enforcing  rules  of  procedure  the  courts 
are  guided  by  the  experiences  of  the  past,  and 
have  regard  for  public  policy  and  the  general 
welfare,  as  well  as  for  the  rights  of  indi- 
viduals. Public  policy  and  rules  of  procedure 
may  be  determined  and  established  by  the 
lawmaking  power  acting  within  its  authority. 
Legislative  enactments  are  presumed  to  be 
for  the  general  public  good.  There  Is  no 
vested  right  or  interest  In  any  mere  rule  of 
Judicial  procedure  listing  at  common  law  or 
otherwise  provided.  Rules  of  evidence  relate 
to  Judicial  procedure,  and  are  subject  to  leg- 
islative action  within  constitutional  limita- 
tions secorii^  private  rights.  See:  Steams 
ft  Culvw  Lumber  Co.  v.  Fowler  (decided  at 
this  term)  50  South.  680:  McGehee.  Due  Pro- 


"  SUto  T.  Woodpow.  68  W.  Va.  627.  n  8.  B.  646, 
U2  Am.  St  Rep.  1001. 

■  Hoore  r.  SUte,  46  Tn.  Gr.  R.  SH,  76  B.  W.  «7, 
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cess  of  Law,  180  et  aeq.,  and  authorities  cited. 
Campbell  et  al.  Skinner  Mfg.  Co.,  53  Fla. 
632,  43  Sonth.  S74. 

Experience  has  danonstrated  the  wisdom 
of  the  rules  respecting  the  testimony  of  hus- 
band and  wlfS  against  eadi  other  that  are 
so  firmly  embedded  ln,aiid  safUy  guarded  by 
that  great  protector  of  human  rights,  known 
as  tiie' English  common  law,  v^ldi  is  the  lav 
of  tiiis  state,  except  where  it  has  been  ex- 
pressly or  impliedly  abn^ted  or  modified 
by  the  lawmaking  power.  Section  G&l 
St  1900. 

The  statutes  of  this  state  provide  that: 
*'Xo  person  In  any  court  or  before  any  officer 
acting  Judicially,  shall  be  excluded  from  tes- 
tifying as  a  witness  by  reason  of  his  inters 
est  in  the  event  of  the  action  at  iKroceedlng, 
or  because  he  is  a  party  tiMreto"— with  an 
exception  not  pertinent  here.  Section  1305 
(Acts  1874). 

"In  the  trial  of  dvU  actions  in  this  state 
neittier  the  husband  nor  the  wife  shall  be  ex- 
cluded as  witnesses  where  either  tbe  said 
husband  or  wife  Is  an  Interested  party  to  the 
suit  pending."  Section  1502  (Act  of  1891). 

"The  provisions  of  law  relative  to  flie  com- 
petency of  witnesses  and  evidence  In  clvU 
cases  shall  obtain  also  in  criminal  cases^  ex- 
cept in  oases  otherwise  provided  by  law." 
Section  8919,  Gen.  St  1906. 

If  it  be  conceded  tlut  the  above  statutes 
completely  remove  all  disqualifications  of 
husband  or  wife  as  witnesses,  thereby  mak- 
ing them  competent  fo  testify,  the  statutes  do 
not  remove  the  privily  ot  authorise  the  ^t- 
Ing  of  Incompetent  testimony  as  recognised 
by  the  rules  of  the  commm  law.  Mercer  v. 
State,  supra.  It  would  seem,  howevw,  that 
the  above  statutes  only  remora  such  disqnall- 
flcatlons  as  depended  upon  interest;  and, 
whether  the  exemption  from  adverse  testl- 
mony  of  husband  or  wife  Is  regarded  as  a 
disqualification  or  as  a  privilege,  such  ex- 
Mnptlon  is  not  affected  by  the  statutes^  bat  it 
remains  as  at  common  law.  In  tiie  cases  of 
Everett  T.  State,  33  Fla.  661,  15  South.  543. 
and  Walker  v.  State,  84  Fla.  167.  16  South. 
80,  43  Am.  St  B^  186,  the  objection  waa 
not  specifically  upon  tiie  ground  that  the  wife 
was  privileged  not  to  testify  against  her  ha»- 
band.  In  neither  case  was  the  ^rllese 
claimed  as  such.  The  precise  point  presented 
here  does  not  appear  to  have  been  considered 
by  this  court  In  any  other  case. 

Where  statutes  modify  the  rules  of  the 
common  law  disqualifying  witnesses  on  ac- 
count of  Interest  or  identity  <tf  intoest  socb 
statutes  do  not  aHfect  tiie  rules  of  law  rdat- 
ing  to  Incompetent  testimony  or  to  privileged 
testimony,  unless  an  Intent  to  do  so  clearly  ap- 
pears. See:  UDderhlll'B  Grim.  Ev.  1 185;  Wis> 
more  on  Ev.  i  2245;  Mercer  t.  State,  supra. 

The  common-law  rules  giving  to  husband 
and  wife  the  privilege  of  not  testifying  agalnat 
each  other  In  Judicial  proceedings  and  ren* 
dering  such  testimony  Incompetent  in  the  In- 
terest of  the  public,  being  based  iqwu  consld- 
mrations  involving  tbe  weltan  of  human  so- 
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cl«t7,  l^jalatlve  enactments  modl^rins  the 
rules  should  be  so  clear  and  explicit  as  to 
prevent  reasonaUe  donbt  as  to  the  Intent  and 
as  to  the  Umlta  of  the  change.  Bassett  y. 
United  States,  1S7  U.  S.  496. 11  Sup.  Ct.  163, 
84  L.  Ed.  762;  UnderhlU's  Crlm.  £t.  S  185; 
Brrd  T.  State,  57  Miss.  243,  84  Am.  Rep.  440 ; 
Lucas  T.  Brooks,  18  Wall.  436,  text  433.  21 
U  Ed.  779;  State  v.  WlUls,  119  Mo.  485,  24 
S.  W.  1008. 

The  pnrpcwe  of  the  above  statutes  was  to 
remove  the  dlsquallflcatlous  of  witnesses  to 
testlCr.  As  the  statutes  are  In  derogation  of 
the  common  law  and  are  enabling  In  their 
nature,  they  should  not  be  extended  further 
than  Is  warranted  by  a  fair  consideration  of 
tbelE  terms,  token  In  the  light  of  the  object 
desired  to  be  accon^llshed.  See:  BaluUn  t. 
Budce^  56  Fla.  842,  47  South,  825;  Bryan  v. 
Dennis,  4  Fla.  445;  Morrison  v.  McKlnnon, 
12  ria.  BSS;  People  of  State  of  Mew  York  ex 
rel.  Metropolitan  St  B.  Co.  v.  New  York 
State  Board  of  T&x  Com'rs,  199  U.  S.  1,  25 
Sup.  Ct  705,  60  L  Ed.  65:  WUIlams  t.  Jack- 
sonville, T.  ft  E.  W.  Ky.  Co.,  26  Fla.  533,  8 
South.  446 ;  Jacksonville  Electric  Co.  v.  Bow- 
den,  64  Fla.  461,  46  South.  755,  16  L.  B.  A. 
<N.  8.)  461:  80  Am.  &  Ency.  Law  (2d  Ed.)  938. 

The  petitioner,  being  a  wife,  has  the  privi- 
lege accorded  to  her  at  common  law.  and  not 
taken  from  her  by  statute,  of  not  testifying 
against  her  husband  when  charged  with  a 
crime  upon  the  person  of  another.  This  priv- 
ilege Is  a  legal  right  given  for  the  benefit  of 
the  parties  and  of  the  marriage  relation  and 
for  the  public  good,  and  even  IC,  In  view  of 
the  public  interest  in  the  exclusion  of  snch 
testimony,  the  lav  iiermlts  the  privilege  to 
be  waived,  it  Is  a  right  that  may  be  asserted 
and  should  be  regarded  as  sacred.  In  refus- 
ins  to  obey  the  order  of  the  court  to  testify 
for  the  state  In  a  prosecution  of  her  htuband 
for  a  crime  not  upon  her  person,  she  In  my 
Judgment  merely  asserted  a  legal  right  and 
by  doing  so  did  not  violate,  but  observed,  the 
law. 

BHACEI^TORD,  J.,  concurs  In  this  dis- 
sent 


SHANNON  et  bL  V.  SUMMERS  et  aL  (No. 
18,72a) 

(Supreme  Court  of  UlssIwIppL   Dec.  20, 1909.) 

Ejectuent  (I  114*)— Right  of  Action— Ti- 
tle. 

In  ejectment.  In  vbich  plaintiffs  claimed 
as  hdrs.  and  defendants  claimed  under  a  sale 
by  the  administrator  of  plaiatiffs*  anceator,  it 
was  error  not  to  adjodge  plaintiffs  entitled  to 
the  homestead ;  it  having  been  specially  except- 
ed from  the  Bale  through  whlcb  defendants 
claim. 

[Ed.  Note.— For  other  caaee,  see  Ejectment, 
Dec.  Dig.  {  114.*] 

Aiv)eal  <rom  Circuit  Court,  Yalobusha 
County;  Sam  C.  Cook,  Judga 


Action  1^  J.  M.  Shannon  and  others 
against  Thomas  Summers  and  others.  From 
a  Judgment  for  defendant^  plaintiffs  aKwal. 

Reversed  and  remanded. 

This  Is  a  suit  In  ejectment,  bronght  by 
Shannon  and  others,  heirs  of  one  McCam- 
eron,  against  the  appellees  herein ;  Summers 
being  the  tenant  and  Edwin  Newberger  ad- 
mitted to  defend  as  landlord.  Defendants 
deralgned  title  under  a  sale  by  McCemeron's 
admlDlstrator.  There  was  a  Judgment  for 
defendants  below,  and  this  case  was  appealed 
and  reversed.  See  Shannon  v.  Summers,  8fi 
Miss.  619,  38  South.  345.  The  facts  are  fully 
stated  In  the  former  report  Upon  a  second 
hearing  there  was  a  judgment  by  default  .for 
plaintiffs,  and  on  a[^al  the  case  was  re- 
versed a  second  time.  See  Newburger  v. 
Shannon.  40  Sonth.  1030.  A  third  trial  re- 
sulted in  a  Ju(1gment  for  defendants,  and  this 
appeal  is  prosecuted.  On  the  first  appeal  the 
judgment  below  specially  excepted  part  of 
the  tract  set  aside  as  a  homestead,  and  the 
reversal  by  this  court  was  upon  the  ground 
that  the  administrator's  sale,  under  which 
appellees  claim  title,  was  not  made  in  good 
faith,  and  was  therefore  void.  The  Judgment 
In  tbe  Instant  case  did  not  except  the  home- 
stead, but  was  a  general  verdict  for  defend- 
ants. 

Ed  D.  Stone  and  I.  T.  Blount  for  appel- 
lants.  Klmmons  &  Elmmons,  for  BM>tilees. 

WHITFIELD,  C.  J.  It  Is  too  plain  for  dis- 
cussion that  there  was  manifest  error  in  the 
Judgment  In  the  court  below;  Judging  a  plaln- 
tUI  not  entitled  even  to  the  homestead  which 
had  been  expressly  reserved  from  sale  in  the 
chancery  decree  under  which  the  land  had 
been  originally  sold.  Since  this  homestead 
exemption  never  bad  been  sold  at  all.  mani- 
festly the  verdict  and  Judgment  In  the  court 
t>elow  should  have  at  least  ascertained  the 
plaintiffs  to  be  entitled  to  that  part  of  the 
land  at  all  events.  In  the  former  trial  of 
this  case,  recorded  in  86  Miss.  610,  627,  38 
South.  345  the  lower  court  took  pains  to  pnv 
vide  in  Its  Judgment  that  the  homestead  ex- 
emption should  be  recovered  by  the  plaintlflb. 
There  is  not  even  this  protective  recitation  In 
this  judgment  But.  besides  this,  we  think  it 
is  manifest  on  the  testimony  In  this  record, 
looking  to  this  record  alone,  that  the  burden 
of  showing  that  the  purchase  money  was 
paid,  in  accordance  with  the  well-settled 
rules  on  this  subject,  was  not  met.  See  Gib- 
son T.  Cnrrier,  83  Miss.  255,  85  South.  315, 
102  Am.  St  R^.  442.  It  will  never  do  to 
hold,  on  testimony  so  scant,  meager,  and  un- 
satisfactory, as  that  In  this  record,  that  there 
has  l>een  such  a  showing  of  actual  payment 
of  the  purchase  money  as  the  law  requires. 

We  notice  at  this  time  no  otbm  errors  than 
the  two  indicated. 

Reversed  and  remanded. 


Vim  otbsr  cam  wm  sams  tivle  and  aectton  NUIIBBB  la  Dse.  ft  Am.  Diss.  IN?  to  dats,  ft  RsporUr  laAsxn 
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HARDING  V.  STATE.    (No.  13,629.) 

(Supreme  Court  of  Mississippi.   Dec.  20,  1909.) 

Cbuiinai,  Law  (3  1131*)— Escapk  Peiidiko 
Apfeax— Felo:it  Casks. 

While.  In  view  of  Code  1906,  |  1495,  pei^ 
mlttlof  the  trial  of  one  charged  with  a  mis- 

demeanor  in  bis  absence,  an  appeal  from  a  con- 
viction for  a  misdemeRnor  will  be  dismissed, 
where  accused  abandons  the  appeal  by  escap- 
ing nending  appeal,  ao  appeal  from  a  felony 
conviction  will  not  be  dIamiBHed  or  acted  upon 
because  of  accused's  escape  pending  appeal. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  2975;  Dec.  Dig.  |  1131.*] 

Appeal  from  Circuit  Oonrt,  Monroe  Coun- 
ty; B.  O.  Sykes,  Jv&ge. 

t*.  Charles  Harding  was  «HiTlcted  of  ob- 
taining money  und«r  false  pretenses,  and  be 
appeals.  On  motion  to  dismiss  the  appeal. 
Motion  denied. 

Geo.  Butler,  Asst  Atty.  Gen.,  for  the  mo- 
tion. 

MATES,  J.  At  the  September  term  of 
the  circuit  court  of  Monroe  county,  1908,  U 
Charles  Harding  was  convicted  of  obtaining 
money  under  false  pretenses  and  given  a 
three-year  sentence  In  the  penitentiary.  Aft- 
er the  conviction  an  appeal  was  prosecuted 
therefrom  to  the  Supreme  Court,  and  the 
record  filed  here  on  the  2d  day  of  February, 
1909.  Subsequently,  on  motion  of  the  As- 
sistant Attorney  General,  It  was  made  to 
appear  to  the  court  that  while  this  appeal 
was  pending  the  appellant  had  made  his  es- 
cape from  custody,  and  on  motion  of  the 
Assistant  Attorney  General  the  case  was 
taken  from  the  active  calendar  of  the  court 
and  passed  to  the  files  to  await  the  rear- 
rest of  appellant  Motion  was  made  to  this 
effect  in  February,  1909,  and  the  order  tak- 
en on  the  11th  of  February,  same  year.  On 
October  13,  1909,  a  second  motion  was  made 
by  the  Assistant  Attorney  General,  asking 
this  court  to  reinstate  the  case  on  the  ac- 
tive calendar,  and  dismiss  same,  because  of 
the  fact  that  the  appellant  had  escaped,  and 
therefore,  under  the  contention  of  tbe  At- 
torney General,  abandoned  bis  appeal. 

We  may  say.  In  the  outset,  that  almost 
tbe  unanimous  authority  of  the  various 
courts  of  the  Union,  as  shown  by  the  ad- 
judicated cases  where  this  question  has  aris- 
en. Is  in  support  of  tbe  position  taken  by 
the  Assistant  Attorney  General,  and  If  we 
were  to  follow  authority  from  outside  states 
we  would  be  bound  to  sustain  the  motion. 
Many  of  the  adjudicated  cases,  however, 
find  their  predicate  In  statutes  requiring  the 
court  to  dismiss  In  cases  like  this;  but  we 
think  that  this  whole  matter  is  merely  a 
rule  of  practice,  which.  In  the  absence  of 
a  statute  on  the  subject,  each  court  may 
adopt  for  Its  own  government.  We  there- 
fore decline  to  adopt  tbe  rule  followed  by 
any  other  state,  but  adhere  to  onr  own  prac- 


tice, which  has  preralled  uniformly  hereto- 
fore, and  refuse  to  either  act  upon  or  dis- 
miss an  appeal,  where  it  Is  shown  that  ap- 
pellant has  escaped.  In  all  cases  where  It  Is 
an  appeal  from  a  felony.  If  an  appeal  be 
prosecuted  for  any  offense  less  than  felony, 
pursuing  the  policy  outlined  In  section 
Code  1906,  which  permits  the  trial  of  a  par- 
ty on  a  misdemeanor  charge  in  his  absence, 
we  win  dismiss  any  case  less  than  felony, 
where  It  Is  made  to  appear  tiiat  tbe  party 
has  abandoned  his  appeal  or  escaped  from 
custody  pending  the  appeal.  We  tblnk  this 
Is  a  safer  and  more  Just  rule  of  practice, 
and  shall  adhere  to  It  untll'tbe  Legislature 
sees  fit  to  change  It  A  very  InstmctlTe 
case  on  this  subject  Is  to  be  found  In  04 
N.  O.  945,  in  the  case  of  State  T.  McMillan. 
We  are  aware  of  the  fiict  tbat  the  court  ren- 
dering this  opinion  afterwards  orermled  It: 
but  It  was  not  until  after  the  Legislature 
had  passed  an  act  requiring  It  so  to  do. 

Let  the  case  remain  on  file.  Motion  over- 
ruled. 


BUBBBLL  T.  STATE.    (No.  1S364.) 
(Supreme  Court  of  MiniSBippl.  Dec.  20,  1909.) 

Cbiminai.  Law  (§  1166%*)— Awbal— Peeju- 
DiriAT.  BaaoR— FosciNo  to  Tbml  nr  Vio- 
lation or  Aqbeehbnt. 

Counsel  for  the  state  agreed  with  accused's 
leadinz  counsel.  In  consideration  of  tbe  with- 
drawal of  a  motion  for  a  special  vmire,  that  the 
trial  should  not  be  tonxA  until  Thursday  after- 
noon ;  the  announcement  being  made  without 
objection  in  tbe  heariog  of  tbe  court  In  tbe 
absence  of  accused's  leading  counsel,  accused 
was  forAd  to  trial  lliatsday  morning,  and  the 
entire  jury  was  passed  upon  and  impaneled,  so 
far  as  the  state  was  concerned,  and  ao  far  as 
the  exerdse  of  any  challenge  to  jurora  for 
cause  by  accused  was  concerned.  Bad  reversl- 
ble  error,  especially  as  the  Issoe  Involved  a 
death  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  1 1168%.*] 

Appeal  from  Circuit  Court,  Preutln  Conn- 
ty ;  E.  O.  S7kM,  Judge. 

Sam  Bnrrell  wu  ccmvlcted  of  morder,  and 
he  appeals.  Beversed  and  remanded. 

Sharpe  &  Mclntyre,  for  ai^Ilant  Geo. 
Butler,  Asst.  Atty.  Gen.,  for  the  State. 

WHITFIELD,  C  J.  This  case  Is  a  very 
peculiar  one  in  some  of  Its  aspects.  Tbe  ap- 
pellant Is  a  negro,  who-  was  .about  15  years 
of  age  when  he  killed  tbe  deceased,  another 
negro,  who  was  then  atrant  17  years  of  age. 
There  are  a  number  of  irregularities  In  the 
case,  wblch  are  made  grounds  for  assign- 
ment of  error;  but  we  will  notice  at  this 
time  but  one. 

Tbe  record  shows,  in  the  testimony  of 
Judge  Cox,  tbat  an  agreement  was  entered 
Into  between  the  counsel  for  the  state  and 
tbe  counsel  for  the  defense,  Mr.  Sbarpe.  who 
Is  called  the  leading  ooonsel  for  die  defense. 
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being  present  and  himself  making  tbe  agree- 
ment, that  the  defendant  "would  waive  a 
special  Tenlre,  with  the  understanding  that 
they  would  get  ready  for  trial,  If  they  could, 
by  Thursday  morning,  but  that  tbey  *ere  not 
to  be  pressed  into  a  trial  before  Thursday 
afternoon,"  and  that  this  announcement  was 
made  without  objection  In  tbe  hearing  of  the 
court.  Mr.  Sharx>e  went  off  on  some  other 
business,  leaving  Mr.  Mclntyre,  his  partner, 
as  It  seems,  In  charge  of  the  case.  On  Thurs- 
day morning  the  defendant  was  forced  to 
trial,  and  the  entire  Jury  was  passed  upon 
and  Impaneled,  so  far  as  the  state  was  con- 
cerned, and  so  far  as  the  exercise  of  any 
challenge  to  Jurors  for  cause  was  concerned 
by  defeodant;  all  this  being  done  In  the 
forenoon  of  Tburaday,  and  In  the  absraoe  of 
Mr.  Sbaipe. 

There  were  some  very  nice  questions  in 
the  case  as  to  whether  or  not  the  Juror  Har- 
gett,  challenged  for  cause,  should  not  bave 
been  excused  for  cause.  The  learned  Assist- 
ant Attorney  General  admits  that,  perhaps. 
It  would  have  been  better  to  have  done  so. 
But,  passing  by  this  assignment  as  to  this 
Juror,  it  is  enough  to  say  that  In  the  record 
there  la  sufficient  showing  that  he  was  prej- 
udiced in  his  trial,  by  reason  of  having  been 
forced  Into  trial,  In  the  absence  of  Mr. 
Rbarpe,  In  the  forenoon  of  Thursday,  In 
contravention  of  the  agreement  set  out  Hav- 
ing made  this  arrangement  with  Mr.  Sbarpe 
as  the  basis  for  the  withdrawal  of  a  motion 
for  a  special  venire,  and  the  trial  having 
been  proceeded  with  without  a  special  venire, 
tbe  agreement  should  have  been  carried  out, 
and  tbe  trial  not  have  been  proceeded  with 
until  Thursday  afternoon,  especially  where 
tbe  Issue  was  so  grave  as  the  one  here,  In- 
volving a  death  sentence. 

For  this  error,  the  Judgment  Is  reversed, 
and  the  cause  remanded. 


BATESTILLD  6IN  CO.  v.  WHITTEN. 
(No.  14^) 
(Supreme  Court  of  Mississippi.   Dec.  20,  1909.) 

BAIUOUT  (If  14,  81*)— liUBlLITr  OF  BAii.mt 
— NlGUOBKCI. 

A  bale  of  cotton,  after  being  ginned  and 
tagged,  was  placed  In  tbe  company's  yard,  as 
was  castomaiT,  and  the  owner,  woose  wagon 
was  then  tfaete,  was  told  that  the  bale  was  ready 
to  be  removed;  but,  when  he  called  for  it  the 
next  morning,  it  could  not  be  found.  Notices 
were  posted  about  the  gin  yard,  stating  that 
the  company  would  not  be  liable  for  cotton  left 
In  the  yard  after  It  was  baled.  Eetd  that,  while 
the  owner  had  a  reasonable  time  in  which  to 
remove  the  cotton,  the  company  was  not  liable 
for  its  lofls  after  being  placed  in  the  yard,  in  ab- 
sence of  negligence;  mere  delivery  to  the  com- 
pany and  failure  to  receive  It  being  insufficient 
to  make  out  a  prima  facie  liability  under  the 
facta. 

[Ed.  Notfc— For  other  cases,  see  Bailment, 
Coit.  Dig.  IS  46-06, 131;  DecTbig.  U  14,  31.*] 


Appeal  from  Circuit  Court,  Panola  Coun- 
ty; W.  A.  Roane,  Judge. 

Action  by  W.  W.  Wbltten  against  the  Batea- 
ville  Gin  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

The  bale  could  not  be  found  the  next 
morning  after  It  was  tagged  and  placed  in 
the  company's  yard. 

P.  H.  Lowrey,  for  appellant  Pearson,  Bcb- 
olB  ft  C^mtliers,  for  appellee. 

MATES,  J.  fnilB  case  has  been  before  the 
court  twice.  The  first  report  of  the  case  1> 
on  pf«e  616  of  48  Southern.  In  tbe  report 
of  the  first  case  it  is  shown  that  tbe  re- 
versal was  becanse  of  a  peremptory  Instruc- 
tion given  for  ai>pellees.  When  tbe  case 
was  first  reversed,  we  did  not  think  that 
we  shoald  direct  a  peremptory  instruction  In 
favor  of  tbe  gin  company,  because  we  did 
not  know  what  facts  a  new  trial  might  de- 
velop, and  therefore  we  left  the  case  to  be 
tried  In  'the  lower  court  Just  as  though  there 
had  never  been  any  former  trial.  It  was  onr 
view  then,  on  the  facts  of  the  case  as  th^ 
then  appeared,  that  If  there  was  no  change 
on  the  second  trial  a  peremptory  Instruc- 
tion ought,  to  be  given  for  tbe  gin  ccHnpany. 
The  case  is  returned  to  this  court  on  con- 
fessedly the  same  facts,  and  It  is  our  view 
that  no  llablll^  Is  shojvn  on  tbe  part  of  the 
gin  company,  and  the  case  must  again  be 
reversed. 

Before  there  can  be  any  liability  to  appel- 
lee on  tbe  part  of  the  gin  company.  It  was 
ne{%ssary  for  the  appellee,  plaintiff  below, 
to  show  some  breach  of  duty  on  the  part  of 
appellant  to  him,  whereby,  because  of  this 
breach  of  duty,  some  Injury  has  been  oc- 
casioned; and  this  appellee  utterly  falls  to 
establish.  The  burden  was  upon  the  plain- 
tiff below,  appellee  here,  to  establish  this 
breach  of  duty,  and  at^ellee  has  failed.  It 
was  not  .sufficient,  under  the  facts  of  this 
case,  to  show  delivery  of  tbe  cotton  and  fail- 
ure to  return,  in  order  to  make  out  a  prima 
facie  case  against  tbe  gin  company;  but  It 
was  the  duty  of  appellee  to  further  show 
that  the  failure  was  because  of  some  negli- 
gent act  on  the  part  of  the  gin  company. 
There  Is  no  such  proof  In  this  record.  To 
begin  with,  it  Is  conclusively  shown  that  be- 
fore the  cotton  was  lost  it  had  been  ginned, 
baled,  and  tagged  in  tbe  customary  way,  and 
placed  on  the  yard.  This  was  tbe  way  all 
the  cotton  was  handled  by  this  company. 
Tbe  appellee's  wagon  was  there  at  the  time, 
and  tbe  fact  that  tbe  cotton  was  ready  to 
be  hauled  away  was  made  known  to  blm. 
The  gin  company  had  tbe  following  notice 
posted  In  many  places  in  tbe  gin,  viz.:  "No- 
tice. Not  responsible  for  cotton  left  on  our 
yard  after  It  is  baled.  BatesvlUe  Gin  Com- 
pany." In  short,  after  ginning  and  packing, 


«Vor  other  csms  sm  aam*  topic  and  SMtkm  NUMBER  in  Dae.  it  Am.  Digs.  1907  to  date,  ft  Reporter  Indaxaa 


Digitized  by 


Google 


696 


GO  SOUTHERN  BEPORTEB. 


(Ulaa 


the  cotton  was  held  at  the  risk  of  the  party 
to  whom  It  beloaged,  and  all  parties  were 
so  notifled. 

Of  coarse,  even  In  this  condlttcm  of  af- 
fairs, It  was  the  doty  of  the  gin  company 
not  to  canse  loss  to  the  party  who  brought 
the  cotton  there  \js  reason  of  negligence; 
but  It  is  not  shown  In  this  case  that  the  loss 
was  occasioned  any  want  of  ordinary 
care  on  the  part  of  the  gin  company.  It  is 
true  that,  when  cotton  is  left  with  glnners 
for  the  purpose  of  being  ginned,  the  party 
to  whom  It  belongs  must  have  a  reasonable 
time  in  which  to  move  It;  but,  because  he 
must  have  this  time  within  which  to  r^uove 
bis  cottouf  it  Imposed  no  apedal  duty  on  the 
part  of  this  gin  company,  under  the  facts 
of  tills  case,  beyond  that  of  exercising  ordi- 
nary care.  In  the  absence  of  any  4>ecial  cus* 
torn  or  E^reement  to  the  contrary,  it  is  the 
duty  ot  parties  taking  cotton  to  a  gin  to 
take  it  away  from  the  gin  as  soon  as  the 
work  that  Js  intended  to  be  done  on  the  cot- 
ton has  been  performed,  and  if  they  fail  to 
do  so  they  can  only  hold  the  gin  cmnpany 
liable  where  its  negllguice  produces  ttw  loss. 

Reversed  and  rrananded. 


WESTERN  UNION  TELEGRAPH  CO.  T. 

WILLIAM  RHETT  &  CO:   (No.  13.916.) 
(Supreme  Court  of  Mississippi.   Dec.  20,  1900.) 

Telegraphs  and  Telephones  (S  60*)— Ok- 
ijkT  OF  Message  —  Rioht  of  Action  of 
Sendeb. 

Plaintiffs  cabled  their  acceptance  of  an  offer 
for  cotton  from  dealers  in'  France;  bnt  ttie 
message  was  delayed  three  days  in  delivery, 
during  which  time  the  price  declined,  and  the 
French  dealers  refused  to  accept  at  the  price 
named,  statios,  "We  confirm  what  has  oeen 
done,  but  claim  against  cable"  for  decline  in 
price.  Plaintiffs  thereupoo  shipped  the  cotton, 
and  drew  upon  their  coirespondeot  for  the  pur- 
chase price,  less  the  loss.  Held,  that  i^alntiff 
could  not  recover  the  loss,  hy  decline  In  price, 
from  the  telegraph  company. 

[Ed.  Note.— For  other  cases,  see  TeleKraphB 
and  Telephones,  Cent  Dig.  {  40;  Dec.  Dig.  8 
60.*] 

Appeal  from  Circuit  Court,  Lowndes  Coun- 
ty ;  John  L.  Buckley,  Judge. 

Action  by  William  Rbett  &  Co.  against  tbe 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintlfFs,  and  defendant  appeals. 
Reversed  and  remanded. 

Tlie  appellees  who  were  cotton  merchants 
in  Columbus,  Miss.,  received  a  cable  from 
dealers  In  France  making  them  an  otCer  on 
200  bales  of  cotton.  Appdlees  cabled  their 
acceptance  of  the  offer;  but  this  message 
was  delayed  three  days  In  delivery.  In  the 
meantime  tbe  cotton  had  declined  In  price 
is/ioo  pence.  Upon  receipt  of  the  delayed 
message,  tbe  French  dealers  wired  that  the 
market  had  declined,  and  that  they  conld  not 
acc^t  tbe  cotton  at  the  price  named.  Ap- 
pellees were  insistent,  and  finally  the  French 


dealers  cabled  as  fbllows:  **We  confirm  what 
has  been  done,  but  claim  against  cable  ^*/io» 
pence."  Appellees  thereupon  shipped  the  cot- 
ton and  drew  upon  their  correspraidrait  for 
.the  purchase  price,  lees  the  loss,  and  brought 
suit  against  the  telegraph  company  for  |260. 
the  difference  of'^Vieo  pence  on  the  200 
bales.  There  was  a  Judgment  for  appellees 
for  the  amount  claimed,  and  the  telegrapb 
company  appeals.  Their  contention  on  ap- 
peal is  that,  if  there  is  any  liability  at  all, 
it  Is  to  the  French  dea1a«,  and  not  to  the 
appellees,  who  admitted  that  tbcy  lost  noth- 
ing, but  were  simply  suing  for  the  OifCnence 
in  price  which  they  had  voluntarily  deducted 
from  the  amount  due  them  under  their  con- 
tract. 

Harris  &  Willing  and  Z.  P.  Landrum,  for 
appelant  Betts  ft  Sturdlvant,  for  appdlees. 

SMITH,  J.  This  case  Is  controlled  by  the 
decision  of  this  court  In  cases  of  Postal  Tel. 
Co.  v.  Willis,  47  South.  380,  and  Stainglenr 
V.  Western  Union  Tel.  Co..  72  Miss.  1030,  18 
South.  425,  30  L.  R.  A.  444,  48  Am.  St  Rep. 
004,  and  the  refusal  ot  the  peremptory  In- 
struction requested  by  appellant  was  there- 
fore error. 

Reversed  and  remanded. 


STANSEL  et  aL  v.  HAHN  et  &l  (No.  14,301.) 
(Supreme  Court  of  Mississippi.    Dec.  20,  1909.) 

1.  Ekectttion  (I  41*)— Pbopehtt  Sdbject— 
Tbust  Bbtates— Active  Tbustb. 

Where  testamentary  trustees  were  to  hold 
the  trust  property,  sell  any  part  thereof,  and 
reinvest  It,  collect  rents,  pay  taxes  and  insur- 
ance, etc.,  and  pay  the  net  income  to  the  bene- 
ficlaries,  or  their  heirs,  the  trust  was  active,  so 
that  Code  1006.  8  2779,  making  the  beneficiaries' 
interest  in  estates  held  in  trust  subject  to  sale 
under  execntioo,  would  not  anthorise  a  sale  of 
the  beneficiaries*  Interest;  it  not  applying  to 
active  trusts. 

[Ed.  Note^For  other  cases,  see  Blzeciitfoa» 
Cent  Dig.  H  49,  80-94;  Dec.  Dig.  f  41.*] 

2.  Equftt  (I  195»)— Plbadinq— Cbosb-Bill — 
Mattebs  Not  Gebmane. 

In  a  suit  to  enjoin  the  sale  of  a  benefici- 
ary's interest  In  a  trust  under  execution,  a  cross- 
bilJ,  alleging  that  the  income  due  the  beneficiary 
from  the  estate  was  sufficient  to  support  him 
and  pay  all  his  debts,  and  praying  that  the  trus- 
tee be  required  to  account  and  ordered  to  dis- 
charge cross-complainants  Jodgments  against 
the  beneficiary,  introduced  new  matter  not  ger- 
mane to  the  bill,  so  that  a  demurrer  thereto  on 
that  ground  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  BQoity,  Cent. 
Dig.  1  447 ;  Dec.  Dig.  f  19S.*] 

Appeal  from  Chancery  Court,  Lowndea 
County;  J.  F.  McCool,  ChanceUor. 

Action  by  Sam  J.  Hahn  and  another,  trus- 
tees, against  J.  W.  Stansel  and  others,  to  en- 
join the  sale  of  property  under  execution.  In 
vhlch  defendants  filed  a  cross-bill.  From  • 
Judgment  sustaining  a  demurrer  to  the  cross- 
bill, and  overruling  a  demurrer  to  the  com- 
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platat,  defendants  appeal.  Affirmed,  and  re- 
Dianded  for  further  proceedings. 


James  T.  Hsrrtoon,  for  appellants. 
Uam  Baldwin,  for  appellees. 


Wll- 


SMITH,  J.  8.  J.  Halin.  by  bis  last  will 
and  testament,  derlseS  certain  property  to 
appellees,  In  tmst  for  his  two  sons,  Uoses  A. 
Hahn  and  Aaron  M.  Habn,  Bbare  and  sbare 
alike.  Item  4  of  this  will  Is  as  follows: 
"The  proper^  hereinbefore  devised  and  be- 
queathed to  Boss  Habn  and  Samuel  J.  Habn 
as  trnatees  for  Moses  A.  Babn  and  Aaron  M. 
Hahn,  said  trustees  are  to  hold,  manage  and 
dispose  of,  collecting  the  rents  and  Incomes, 
changing  the  Inrestments,  selling,  and  con- 
Teylng  the  whole  or  any  portion  thereof  from 
time  to  time,  and  doing  any  and  all  things 
necessary  for  the  prudent  management  of 
said  property,  and  for  the  carrying  out  of 
the  terms  of  said  tmst  Said  trustees  shall 
not  be  answerable  to  any  court  for  the  man- 
ner In  which  they  discharge  their  duties  as 
trustees,  nor  shall  they  give  bond  or  security 
aa  such  trustees.  Said  trust  shall  continue 
for  ten  years  after  the  death  of  my  wife,  pro- 
Tided  that  said  trust  shall  terminate  at  all 
events  at  the  expiration  of  twenty  years  aft- 
er my  death.  The  net  Income  of  said  prop- 
erty, after  paying  taxes,  Insurance,  repairs 
and  other  expenaes  of  keeping  up  the  prop- 
erty, and  the  expenses  of  administering  the 
trust,  shall  from  year  to  year  be  paid,  share 
and  share  alike  per  stirpes,  to  Moses  A.  Hahn 
or  his  h^rs  and  Aaron  M.  Hahn  or  bis  heirs. 
At  the  time  fixed  for  the  termination  of  said 
trust  the  trustee  shall  settle  the  trust  giving 
to  each  beneQciary  his  portion  of  the  prop- 
erty. Should  the  trustees  deem  It  for  the 
best  intnest  of  said  Moses  A.  Habn  and 
Aaron  M.  Habn,  said  trustees  may  turn  over 
to  said  Moses  A.  Hahn  and  Aaron  M.  Hahn 
a  iMHtlon  of  the  corpus  of  the  trust  property 
before  the  time  arrives  for  the  termtnation 
of  the  trust  Thereafter  said  trustees  shall 
make  their  or  hie  annual  and  final  settle- 
ment with  the  beneflclartes  of  said  trust  in 
proportion  to  their  Interests  In  the  corpus  of 
the  trust  property." 

Afterwards,  Aaron  M.  Hahn  becoming  In- 
debted to  appellants,  they  sued  at  law  and 
obtained  Judgments  against  him.  Executions 
were  issued  on  these  judgments,  and  the 
sheriff  of  Lowndes  county  was  proceeding  to 
sell  the  Interest  of  Aaron  In  certain  property 
devised  to  appellees  in  trust  as  aforesaid. 
Tbereopon  appellees  filed  their  bill  In  the 
court  below,  alleging  that  this  property  was 
not  subject  to  sale  under  execution,  and  pray- 
ing that  same  be  enjoined.  Appellants  de- 
marred  thereto,  which  demurrer  was  over- 
ruled. Appellants  then  filed  an  answer  and 
croB»-blIl,  allying  that  the  Income  due  said 
Aaron  from  said  estate  was  sufficient  to  sup- 
port blm  and  pay  all  of  his  debts,  and  pray- 


ing that  appellees  be  decreed  to  give  a  full 
account  of  their  management  thereof,  and 
they  be  ordered  to  pay  oft  and  discharge  said 
judgments.  This  cross-bill  was  demurred  tO' 
on  the  ground  that  it  presented  new  matter 
not  germane  to  the  original  bill,  and  the  de- 
murrer was  sustained.  The  chancellor  there- 
upon granted  an'  appeal  to  this  court  to  set- 
tle the  principles  of  the  cause. 

The  decree  of  the  chancellor  was  correct  In 
both  Instances.  Section  2779  of  the  Code  of 
1906,  which  subjects  equitable  assets  to  sale- 
under  execution  at  law,  has  no  application 
to  an  active,  as  distinguished  from  a  dry  and 
passive,  trust  Leigh  v.  Harrison,  69  Miss. 
936,  11  South.  604,  18  L.  R.  A.  49.  Under  the- 
wlll  qalte  a  nimiber  of  duties,  with  some  dis- 
cretion relative  to  a  portion  thereof,  devolv- 
ed upon  the  trustees.  They  were  to  hold  and 
manage  the  property,  collect  the  rents,  sell 
any  portion  thereof,  and  change  the  form  of 
the  Investment  when  necessary,  and  pay  tax- 
es, Insurance,  and  the  expense  of  repair  and 
keeping  up  the  property.  "Amongst  the  act- 
ive trusts  had  always  been  classed  that  to< 
receive  and  pay  over  the  profits  to  another, 
In  which  case  the  laud  must  remain  In  the 
trustee  to  enable  him  to  perform  the  trust 
So  where  It  Is  the  testator's  Intention,  or 
where  It  Is  necessary  for  the  accomplishment 
of  any  object  of  his  wUI,  that  the  legal  es- 
tate or  possession  of  the  land  should  remain 
in  the  trustee  for  the  purpose  of  administer- 
ing the  trust.  So,  also,  where  the  trustee  Is 
to  dispose  of  the  property,  or  pay  the  rents 
over  to  the  cestui  que  trust  or  apply  them  to 
his  maintenance,  or  to  make  repairs,  or  to 
pay  annuities,  or  to  manage  with  the  estate- 
as  he  should  think  most  for  the  Interest  of 
the  cestui  que  trust  or  to  pay  the  rents  to  a 
married  woman,  or  suffer  her  to  recelve- 
them."  Bamett'B  Appeal,  46  Pa.  392,  86  Am. 
Dec.  502.  Aaron's  interest  In  this  property, 
therefore,  was  not  subject  to  sale  nnder  ex- 
ecution. 

The  cross-bill  Introduced  entirely  new  mat- 
ter, neither  necessary  for  appellant's  defense- 
nor  in  any  way  germane  to  the  only  matter 
Involved  in  the  original  bill,  to  wit  the  en- 
jftlnlng  of  the  sale  of  this  property  nnder  ex- 
ecution. 

Affirmed,  and  remanded  for  further  pro- 
ceedings. 


HUNNICDTT  T.  ALABAMA  6RBAT 
SOUTHERN  R.  CO.   (Mo.  14467.) 

(Supreme  Court  of  Mississippi.   Dec  20,  1909.)' 

Tbjal  (I  252*)— InamucTiOKS— ConroBUiTT' 
TO  BvinCHca. 

In  an  action  against  the  company  for  the- 
death  of  a  telegraph  operator,  who  was  found 
by  the  track  dead  after  a  pasaenger  train  had 
■topiK^  at  the  station  in  the  nighttime,  where- 
there  were  no  wltneues  to  his  death  and  no  evi- 
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(Ipjice  as  to  bow  the  accident  happened.  It  was 
error  to  instruct  on  tbe  theory  that  decedent 
went  to  sleep  on  tbe  edge  of  the  platform,  so 
near  the  track  as  to  be  stniclc  by  tbe  train. 

[Ed.  Note.— ror  otber  cases,  see  Trial,  Cent, 
Dig.  ii  596-612;  Dec.  Dig.  S  232."] 

Appeal  from  Circuit  Court,  Lauderdale 
County;  John  L.  Buckley,  Judge. 

Action  by  Z.  W.  Hunnicutt'  against  the 
Alabama  Great  Southern  Railroad  Company. 
From  a  Judgmait  for  defendant.  plaintlCt  ap- 
peals.  Reversed  and  rananded. 

The  appellant  brought  suit  against  the  ap- 
pellee for  the  death  of  his  son,  alleged  to 
have  been  due  to  the  negligent  <q)eration  of 
the  locomotive  of  the  appellee.  Deceased 
was  a  tdegrapb  operator  In  the  employ  of 
the  appellee  at  a  small  station  on  its  line, 
and  was  on  duty  at  night  at  the  time  of  his 
death.  There  were  no  witnesses  to  the  kill- 
ing. The  passenger  train,  with  an  electric 
headlight  came  into  the  station  at  a  rapid 
rate  of  speed,  and  the  deceased  was  found  In 
a  dying  condition  by  tbe  side  of  the  track. 
The  engineer  and  fireman  testify  that  they 
did  not  see  him  on  tbe  track,  and  tbe  manner 
of  his  death  Is  a  matter  of  conjecture.  Tbe 
case  went  to  a  Jury  under  instructions  of  the 
court;  Instruction  No.  7  being  based  upon 
tbe  contributory  negligence  of  deceased,  on 
tbe  theory  that  he  had  fallen  asleep  near  the 
track  and  was  struck  by  tbe  approaching 
train.  There  was  no  proof  on  this  point,  or 
on  any  otber  point,  tending  to  show  bow  be 
met  his  death,  as  be  was  nnconsdons  when 
discovered.  There  was  a  verdict  for  defend- 
ant and  from  a  Judgment  thereon  an  appeal 
was  taken. 

Ethridge  &  Ethrldge,  for  appellant  Catch- 
Ings  &  Catchings  and  Bozeman  ft  Fewell,  for 
amwllee; 

-  MATES,  J.  The  giving  of  the  seventh  In- 
fltructlon  for  defendant  was  error.  There 
was  no  proof  In  the  record  that  deceased, 
"for  his  own  comfort  or  convenience,  sat 
down  or  laid  down  on  tbe  edge  of  the  depot 
platform,  so  close  to  the  railroad  track  as 
to  be  strnck  by  a  passenger  train,  and  ce- 
mained  in  that  position,  by  reason  of  being 
flBleep  or  otherwise,  until  he  was  struck  by 
tbe  train."  See  case  of  Easley  v.  A.  O.  S.  R. 
n.  Co.,  50  South.  491.  We  fort)ear  further 
discussion  of  this  Qase,  in  view  of  the  fact 
that  It  must  be  again  tried. 
Reversed  and  remanded. 


HOLMES  V.  rCRTICC.    (No.  14,105.) 
<Sni»nme  Court  of  UisalasippL  Dec  20.  1909.) 

Appeal  from  Chancery  Court,  Alcorn  Coun- 
ty: J.  Q.  Robbins,  Chancellor. 

AcUon  between  Anna  Holmes,  administratrix 
of  tbe  estate  of  B.  W.  Htdmes,  and  J.  D.  Fur- 


tick.  Prom  tbe  jadgment,  Anna  Holmes  ap- 
peals. Affirmed. 

Candler  &  Candler,  for  appellant    Lamb  & 

Johnston,  Cor  appellee. 

PER  CURIAM.  Affirmed. 


SUTTON  V.  RAGAN  et  aL   (No.  14,211.) 
(Supreme  Court  of  Miaaismppl.  Dec  20,  1909.) 

Appeal  from  Chancery  Court.  Waneo  Coun- 
ty; J.  L.  Hicks,  Chancellor. 

Action  by  R  P.  Sutton  against  S.  C  Ragan 
and  others.  From  the  jadgment,  Sutton  ap- 
peals. Affirmed. 

Anderson,  Yollor  &  Foster,  for  appellant 
Catchings  &  Catchings,  for  appeUee& 

PER  CURIAM.  Affirmed. 


SIMON  LOEB  ft  BRO.  v.  FOSTER  (No. 
14,019.) 

(Supreme  Court  of  MistissippL  Dec.  20.  1900.) 

Appeal  from  Circuit  Court  Lowndes  Coonty; 
J.  L.  Buckley,  Judge. 

Action  between  Simon  Loeb  ft  Bm.  and  Thom- 
as R.  Foster.  From  the  judgment  Simon  Loeb 
ft  Bro.  appeal.  Affirmed. 

Wm.  Baldwin,  for  appellants  James  T.  Har- 
rison, for  appellee. 

PER  CURIAM.  Affirmed. 


PATTON  V.  COCKE,  Sheriff,  et  al.  (No. 
13,876.) 

(Supreme  Court  of  Mississippi   Dec  20,  1909.) 

Appeal  from  Chancery  Court,  Tate  County; 
I.  T.  Blount,  Chancellor. 

Action  between  W.  L.  Pattott  and  W.  G. 
Cocke.  Sheriff,  and  others.  From  the  Judgment 
PattiHi  appeals.  Affirmed. 

Phil  A.  Rush,  for  appellant  1.  F.  Dean,  for 

appellees. 

PER  CURIAM.  Affirmed. 


ELLIS  V.  MERIDIAN  STAR  PUB.  GO.  (No. 
14,199.) 

(Supreme  Court  of  MississippL  Dec.  20,  1900.) 

Appeal  from  Circuit  Court  Lauderdale  Coon- 
ty: Jno.  Lu  Buckley,  Judge. 

Action  between  M.  G.  Ellis  and  the  Meridian 
Star  Publishing  Company.   From  the  Judgment 

Bills  appeals.  Affirmed. 

Bourdeaux  ft  Venable,  Amis  ft  Dunn,  and  C 
B.  Cameron,  for  appellant  Ethridge  ft  Ethridge 
and  Witherspoon  ft  Witberspoon,  for  awellce. 

PER  CURIAM.  Affirmed. 


FLETCHER  v.  HARRIS  et  al.  (No.  14.219.1 
(Supreme  Court  of  Mississippi.   Dec  20,  1909.) 

Appeal  from  Chaocery  Court  Sunflower 
County:  M.  ti.  Denton,  Chancellor. 
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Action  between  R  C.  Fletcher  and  W.,  D. 
Harris  and  £}.  A-  Harris.  From  the  jii^mait» 
Fletcher  appeals.  Affirmed. 

Hugh  C.  Watson,  for  appellant  Farcy, 
Moody  &  Percy,  for  appellees. 

PUB  OQBIAM.  Affirmed. 


TAZOO  &  Bf.  T.  B.  CO.  T.  CHRISTIAN  (No. 

14,182l) 

<Sapreme  Court  of  Uissis&ippi.   Dec  20,  1900.) 

Appeal  from  Circalt  Court,  Bolivar  County; 
H.  a  Watson,  Special  Judge. 

Action  by  Bar!  D.  Christian  against  the  Ta- 
zoo  &  Misdsslppi  Valley  Bailroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

C.  I*  SiTley,  a  N.  Burch,  and  Mayes  ft 
Longstreet,  for  appellant.  R,  B.  Campbell,  for 
appellee. 

PEOl  CUBIAM.  Affirmed. 


GDTHRID  r.  TAZOO  &  M.  V.  B.  GO.  (No. 
13,97SJ 

(Supreme  Court  of  Mississippi.   Dec.  20.  1009.) 

Appeal  from  Circuit  Court,  Leflore  County; 
Sydney  Smith,  Judge. 

Action  by  J.  B.  Guthrie  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

M.  B.  Grace,  for  ajvdlant.  Mayes  ft  Long- 
etreet,  for  appellee. 

PER  CURIAM.  Affirmed. 


(124  La.) 
No.  17,709; 
STATE  V.  CHARLES. 
(Supreme  Court  of  Louisiana.   Nor.  15,  1009.) 

1.  Cbimimal  Law  (i  625*)— Fbesbitt  Insanitt 

— PBOCBDnBE. 

Where  a  plea  of  present  Insanity  is  made 
on  behalf  of  the  accused,  tbe  jud^  may  ap- 
point a  commission  of  experts  to  inqaln  into 
the  mental  condition  of  the  defendant,  or  may 
refer  the  issue  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  {{  1392-1398;   Dec.  Dig.  { 

2.  Cbiuirai.  Law  (S  625*)  —  Insanitt  at 
T^iALr— Separate  Issue— Tbial— Effect. 

The  arraignment  of  the  accused  and  tbe 
fixing  of  the  case  for  trial,  after  the  appoint- 
ment of  such  a  commission,  will  not  be  set 
aside,  where  it  appears  that  tbe  commission 
■nbaeqnently  reported  that  tbe  accused  was  not 
insane^ 

[Ed.  Note^For  other  eaaea,  im  Criminal 
Law,  Dec.  Dig.  f  623.*} 

3.  Cbiminal  Law  (5  421*) —  Insanity  —  Evi- 
dence. 

Tbe  insanity  of  a  person  whose  mental  con- 
dition Is  at  issue  cannot  be  proved  by  reputation 
Id  the  fiimily  or  by  general  reputation. 

[Ed  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  S  976;  Dec.  Dig.  |  421.*] 


4.  Cbiminal  Law  (f  ^*)— OBJEonoNa  to 
iKSTBtrcnoMB— Request  vob  Speciai.  In- 

SXBDCTION. 

A  general  objection  to  a  charge  on  ttaa 
snbject  of  insanity,  accompanied  by  no  rcQuest 
for  special  instruction,  will  not  avail. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  2005;  Dec.  Dig.  I  825.*] 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-Third  Jadiclal  Dis- 
trict Court,  Parish  of  St  Mary;  Charles  A. 
O'NleU,  Judge. 

Norbert  Charles  was  conylcted  of  murder, 
and  appeals.  Affirmed. 

James  R.  Parlcerson.  for  appellant  Walter 
Oulon,  Atty.  Gen.,  and  T.  M.  MiUlng,  Dlst. 
Atty.  (R.  Q.  Pleasant,  of  coanBd),  for  the 
State. 

LAND,  J.  The  defendant,  indicted  for 
murder,  was  found  gnllty  without  capital 
panlsbment,  and  has  appealed  from  a  sen- 
teaoe  of  ImprlBonment  at  hard  labor  for  life. 

We  note  that  defoidant's  counsel  below 
has  made  no  appearance  in  this  court  and 
that  the  case  has  been  submitted  without 
argument  on  the  brief  filed  In  behalf  of  the 
prosecution. 

After  the  indictment  was  foiund,  the  de- 
fendant by  his  attorney  presented  a  petition 
to  the  court,  representing  that  tbe  accuRed 
iras  laboring  under  mental  delusions  and 
was  absolutely  irresponsible  for  his  actions, 
and  praying  for  the  appointment  of  a  "luna- 
cy commission"  to  aamlne  the  accused  and 
to  report  Its  findings  to  the  court  The  judge 
thereupon  appointed  a  conuuisslon  de  Inna- 
tlco  Inqiilroido,  composed  of  fire  practiciDg 
physicians. 

The  accused  objected  to  an  arraignment 
before  the  report  of  the  commission  had  been 
made.  This  objection  being  overruled,  tbe 
accused  was  arraigned,  and  pleaded  not 
guilty.  The  accused  also  objected  to  the  fix- 
ing of  the  case  for  trial  on  the  same  ground, 
but  his  objection  was  overruled. 

CfOunsel  for  defendant  excepted  to  the  above 
rollngs  of  the  court  and  reserved  a  Mil  of 
exception. 

Before  the  day  fixed  for  the  trial,  three  out 
of  tbe  four  physicians  serving  on  the  commis- 
sion reported  that  the  accused  was  sane. 
The  fourth  member  r^Kirted  that  the  accused 
was  lusane. 

The  only  defense  urged  before  the  Jury 
was  that  tbe  accused  was  Insane  at  the  tlnje  ' 
of  conimisBion  of  the  homicide. 

The  judge  in  his  per  curiam  says  that  the 
appointment  of  tbe  commission  was  for  the 
purpose  of  enabling  its  members  to  be  fully 
prepared  and  qualified  to  testify  before  the 
Jury  upon  the  defense  of  Insanity,  and  that 
counsel  for  tbe  accused  was  Informed  of  that 
purpose,  and  told  by  the  court  that  the  ques- 
tion of  insanity  vel  non  would  be  submitted 
to  the  Jury. 
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As  the  commlssloD  reported  that  the  ac- 
cused was  sane,  he  was  DOt  prejudiced  by  the 
rulings  complained  of  In  the  bill  of  exc^ 
tlon. 

Insanity  as  a  means  of  defense  must  be 
urged  before  the  Jury  on  the  trial  of  the 
merits  of  the  caaa  Insanity  arising  after 
the  commission  of  crime  merely  operates  a 
stay  of  proceedings.  The  court  may  have  the 
Issue  of  present  Insanity  tried  before  a  jury, 
or  may  appoint  a  commission  of  experts  to 
examine  into,  determine,  and  report  the  men- 
tal condition  of  the  accused.  State  ex  rel. 
Chandler  t.  Judge.  45  La.  Ann.  696. 12  South. 
881;  State  ex  rel.  Armstrong  v.  Judge,  48 
La.  Ana  503,  19  South.  475.  If  present  lo- 
sanlty  be  suggested  during  the  progress  of 
the  trial,  the  court  may  let  the  trial  proceed 
and  submit  the  question  of  present  Insanity, 
with  that  of  guilt  or  innocence,  together  to 
the  jury.  State  r.  Reed,  41  La.  Ann.  683.  7 
South.  133. 

In  the  case  at  bar  the  report  of  the  com- 
mission disposed  of  the  plea  of  present  In- 
sanity. Insanl^  as  a  defense  was  urged  be- 
fore the  Jury,  and  the  experts  and  other  wit- 
nesses were  examined  as  to  the  mental  condi- 
tion of  the  accused. 

The  appointment  of  the  commission  did  not 
stay  further  proceedings  In  the  case.  The 
Judge  might  have  disposed  of  the  suggestion 
of  present  insanity  referring  that  Issue  to 
the  jury. 

The  exception  to  the  overruling  of  defend- 
ant's motion  for  a  continuance  to  enable  his 
counsel  to  prepare  the  case  and  summon  wit- 
nesses is  without  merit  Six  days  intervened 
t>etween  the  day  of  setting  the  cause  and  the 
day  of  trial.  The  only  defense  was  a  plea 
of  insanity,  and  on  the  trial  22  witnesses, 
doctors  and  laymen,  testified  on  behalf  of 
the  defendant. 

A  witness  on  the  stand  was  asked  whether 
or  not  the  accused  was  generally  represented 
or  notoriously  regarded  as  an  Insane  person, 
or  a  weak-minded  or  Idiotic  negro.  This 
question  was  objected  to  by  the  prosecution, 
and  the  objection  was  sustained.  Defendant 
excepted  to  the  ruling  of  the  court. 

The  ruling  was  correct,  it  seems  to  be 
well  settled  that  the  insanity  of  a  person 
whose  mental  condition  Is  at  issue  cannot  be 
proved  by  reputation  In  the  family  or  by 
general  reputation.  16  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  612.  In  the  language  of  the 
'Su{«eine  Coort  of  Georgia: 

"By  this  kind  of  evidence  a  fool  may  be  prov- 
ed a  wise  man.  and  a  philosopher  a  fool."  Fos- 
ter V.  Brooks.  6  Oa.  292. 

A  doctor  was  asked  whether,  In  his  opin- 
ion, "the  authorities  of  the  Insane  asylum 
would  detain  him  [defendant]  in  the  Insane 
asylum  as  an  insane  person." 

Thi^  question  was  objected  to  as  Immateri- 
al, and  the  court  snatalned  the  objection,  but , 


allowed  the  witness  to  express  his  opinion 
"whether  the  accused  Is  or  Is  not  a  proper 
subject  to  he  kept  in  an  Insane  asylum."  The 
defendant  excepted.  We  see  no.  error  In  tlie- 
ruling  of  the  court 

Defendant  excepted  to  the  charge  on  the 
subject  of  insanity,  but  did  not  object  to  any 
particular  portlous  thereof,  or  request  any 
special  Instructions.  A  general  objection  or 
this  kind  to  a  charge  purporting  to  cover  the 
whole  law  applicable  to  the  defense  of  In- 
sanity cannot  avail.  Marr's  Criminal  Jurlfr- 
prudence  of  I>a.  p.  799. 

We  have  considered  all  the  bills  of  excep- 
tion in  the  record,  and  find  no  reversible  er- 
ror In  any  of  them. 

It  Is  therefore  ordered  that  the  verdict  aud 
sentence,  below  be  affirmed. 


(124  La.) 
Ko.  17,72a 
STATE  V.  LABRT. 
(Supreme  Court  of  Louiaiaiuu   Nov.  lEE,  1009.) 

1.  HoMicioE  ({  160*)— EvipBNCE— Motive. 
Evidence  to  show  the  motive  of  the  de- 
ceased in  going  to  the  place  where  the  homicide 
occurred,  and  that  he  went  there  on  a  peaceable 
mission,  and  not  to  seek  a  difficulty,  was  ad- 
missible. Facts  necessary  to  be  known  to  ex- 
plain a  relevant  fact,  or  which  support  an  in- 
ference arising  from  that  fact,  are  admissible. 
State  V.  Rideao,  116  LO.  24i3,  40  South.  091. 

[Ed.  Note.— For  other  cases,  see  Hcnnicide^ 
Cent  Dig.  SS  320-331 ;  Dec  Dig.  {  106.*] 

2.  Criminal  Law  (|  695*)— OKncTions  to 
Evidence— Ibbblev  AN  CT. 

An  objection  of  irrelevancy  is  a  very  weak 
objection.  State  v.  Footenot,  48  La..  Ana.  307, 
19  South.  Ill ;  State  t.  rrimeaux,  104  i*a. 
365,  29  South.  110. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1633-1638;  Dee.  Dig:  | 
695.*] 

&  CBnaNAi:.  Law  (f  9S7*)— Vxbdict— Dc- 

PEACmCENT  BT  JUBOB. 

A  Juiyman.  who  testified  on  hia  voir  dire 
that  be  was  a  resident  of  the  parish  where  the 
case  was  tried,  cannot  be  called  on  to  impeach 
the  verdict  of  the  jory  of  which  be  was  a  mem- 
ber by  testifying  sabseguently  that  he  wfts  not 
a  resident.  State  v.  Nasli,  45  L*.  Ann.  114U 
13  South.  732,  734;  State  v.  Comean,  4S  La. 
Ann.  249,  19  South.  130. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |S  2392-2395;  Dec  Dig.  | 
957.*! 

(Syllabus  by  the  Court) 

Appeal  from  Twenty-First  Judicial  Dis- 
trict Court,  Parish  of  Polnte  Coupee;  Louis 
B.  Claiborne,  Judg& 

James  Labry  was  convicted  of  nuuDsIaogb- 
ter,  and  appeals.  Affirmed. 

Albln  Provosty,  Hewitt  Bouanchaud,  and 
George  Ross  Kearney,  for  appelant  Walter 
Oulon,  Atty.  Gen.,  Hubert  N.  Wax,  Acting 
Dlst  Atty.,  and  Perd  a  Claiborne  (R.  0. 
,  Pleasant,  of  coons^,  for  the  State. 
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Stfttemrat  of  the  Case. 

NICHOLLS,  J.  The  case  was  before  this 
court  under  drconutances  which  wlU  be 
found  stated  In  the  prluted  report  of  the 
same  in  120  La.  434,  45  South.  382.  By  judg- 
ment of  this  court  the  action  of  the  trial 
•court,  after  It  had  granted  a  new  trial,  in 
jwrmittlng  the  defendant,  who  had  been  con- 
victed of  murder,  to  withdraw  his  plea  of 
*not  guilty"  and  enter  a  plea  of  "guilty  of 
manslaughter,"  and  on  said  plea  sentencing 
lilm  to  serve  six  years  at  hard  labor  in  the 
penitentiary,  was  set  aside,  and  also  the 
TeriUct  and  sentence,  and  the  cause  remand- 
■ed  for  further  proceedings  according  to  law. 

The  cause  having  been  reinstated  In  the 
-district  court,  defendant  was  placed  on  trial 
■again.  The  second  trial  resulted  In  the  Jury 
returning  a  verdict  of  guilty  of  manslaugh- 
ter. The  court  thereupon  sentenced  him  to 
Imprisonment  In  the  state  penitentiary  for 
*ve  years. 

Defendant  appeals  from  the  verdict  of  the 
Jury  and  tlie  Judgment  of  the  court  thereon. 

We  find  three  bills  of  exceptions  in  the 
record.  The  third  Is  to  the  refusal  of  the 
court  to  grant  a  new  trial.  The  grounds  up- 
«n  which  the  new  trial  was  asked  for  were: 

"(1)  That  the  verdict  was  contrary  to  the 
Jaw  and  the  evidence. 

"(2)  That,  pending  Its  delilieratioiis,  the  jury 
waa  pennittea  to  read  aewapapen  containing 
acconnts  and  reports  of  the  trial,  and  of  the 
-evidence  adduce<^  which  accounts  and  reports 
■of  the  trial  and  of  the  evideDce  adduced  were 
inaccarate  and  prejudicial  to  the  accused. 

"(3)  ThKt  one  of  the  jnioxs  who  tried  de- 
fendant was  Inc<»npeteDt  to  serve  on  the  Jury  by 
ceason  of  nonreddence." 

The  tdll  recites:  That  on  tho  astb  day  of 
Hie  month  of  il&jt  190d,  the  said  motion  for 
-a  new  trial  was  tried,  and  all  the  testimony 
introduced  on  the  trial  thereof  was  reduced 
to  writing,  and  a  certified  copy  thereof  is  at- 
tached  hereto  and  made  a  part  of  this  bill 
■of  exceptloiis. 

That  the  court  overruled  the  said  motion 
for  a  new  trial,  and  to  the  court's  ruling 
•counsel  for  defendant  excepted,  and  now 
tenders  this  bill  of  exceptions  for  signature. 

The  court;  In  signing  the  liUl,  stated  that 
his  reasons  tor  reusing  the  new  trial  were 
set  forth  at  the  foot  of  the  stenographer's 
report  of  the  testimony  taken  on  the  trial  of 
the  motion  for  a  new  trial  annexed. 

In  the  second  bill,  after  redtlng  that  de- 
fendant bad  applied  for  a  new  trial  and  stat- 
ing the  ground  thereof,  and  that  It  had  been 
overruled,  defendant  averred  that  on  the 
-trial  of  said  motion  S.  P.  Lacour,  tt^e  Juror 
whose  incompetency  to  serve  was  made  one 
of  the  grounds  for  a  new  trial,  was  placed 
on  the  stand  as  a  witness  by  defradant  In 
support  of  the  all^tlon  that,  when  selected 
on  the  Jury,  he  had  not  previously  been  a 
resident  for  one  year  In  the  parish  of  Polnte 
Coupee,  as  required  by  law ;  that  S.  P.  La- 
-cour  was  the  only  witness  obtainable  by 
whom  defendant  could  prove  the  exact  date 


of  bis  removal  to  and  acquisition  of  a  doml* 
die  In  the  parish  of  Polnte  Coupee;  that,  if 
allowed  to  testify,  said  Lacour  would  have 
sworn  that  for  several  years  he  had  resided 
in  the  parish  of  Avoyelles,  at  the  town  of 
PlauchevlUe,  where  he  was  engaged  In  busi- 
ness as  a  merchant;  that  on  April  20,  IOCS, 
he  had  visited  the  parish  of  Polnte  Coupee, 
with  the  view  of  making  arrangements  to 
locate  at  the  town  of  Batchelor,  In  aald  par- 
ish ;  but  that  he  did  not  permanently  locate 
In  the  parish  of  Polnte  Coupee  and  acquire 
a  domicile  there  until  the  month  of  July, 
1009. 

That,  when  placed  upon  the  stand,  said  S. 
P.  Lacour  waa  asked  the  following  qnestiou 
by  counsel  for  defendant: 

"When  did  you  bring  your  family  to  Pointe 
Coupee?  Too  lived  In  Avoyelles,  prior  to  mov- 
ing to  Pointe  CoDpee,  dld'nt  you?" 

To  this  questton  the  district  attorney  ob- 
jected. The  court  snstelned  the  objection. 
To  the  conrf B  ruling  connsd  for  defendant 
excited  and  tendered  his  bill  of  reception 
to  the  court 

The  Jndge  signed  the  bill  of  excepiltxa,  as- 
signing as  reasons  for  his  ruling  that  the 
juror,  8.  P-  Lacour,  ^en  aamlned  on  his 
voir  dire,  had  testified  positively  that  he  had 
been  a  resldmt  of  the  parish  of  Polnte  Coup- 
ee from  the  20th  day  of  April,  1900,  and  that 
he  could  not  now  be  heard  to  contradict  said 
testimony,  and  that  as  a  Juror  he  could  not 
be  heard  to  give  testimony  which  would  tend 
to  Impeach  the  verdict  of  the  Jury  on  which 
be  had  served. 

The  first  bill  of  exception  recites  that  on 
the  trial  of  the  case  the  state  placed  on  the 
stand  Dr.  S.  W.  Slngletary,  who  testified 
that,  four  or  five  days  previous  to  the  kill- 
ing of  the  deceased.  Bonis,  he  bad  sent  a 
message  to  said  Bonis  by  Mary  Jane  Brad- 
ford, a  negro  woman,  telling  said  Bouis  to 
call  and  see  him,  and  Mary  Jane  Bradford 
having  testified  that  die  had  delivered  said 
message  to  said  Bonis  on  a  Saturday,  and 
that  said  Bonis  had  come  to  Morganza.  the 
scene  of  the  killing,  on  the  Monday  follow- 
ing; the  purpose  of  said  evidence  as  an- 
nounced by  the  state  being  to  show  that  said 
iiouls  had  come  to  Morganza  on  a  peaceful 
mission. 

R.  M.  Scott,  a  witness  for  the  state,  who 
was  at  that  time  agent  of  the  railroad  at 
Morganza,  was  asked  the  following  questions, 
to  which  he  made  the  following  answers: 

"Q.   Tou  remember  the  day  Bouis  was  killed? 
"A.  Well,  I  don't  remember  the  exact  date. 
I  remember  about  the  time,  aboot  2)4  years  ago. 
"Q.  It  is  alleged  in  the  Indictment  In  March, 

1907? 

"A.  Something  like  that. 
"Q.  You  were  in  charge  of  the  depot  at  Mor- 
ganza then? 
'  A.   Yes,  Blr. 

"Q.  Wlab  yon  would  state  whether  or  not 
you  saw  Georpe  Bouia  on  that  day? 

"A.  Yes,  Bir;  some  time  in  the  afternoon, 
down  around  4  or  6  o'cIoA,  he  came  into  the 
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office  and  delivered  a  pa(^age  (or  ihipment  by 
ezpreas. 

"Q.  Do  yon  know  vho  tbe  package  wan 
being  expteseed  to?" 

To  which  question  the  defense  objected, 
on  the  ground  that  the  testimony  eougbt  to 
be  adduced  was  immaterial  and  Irrelevant, 
and  could  have  no  bearing  on  the  question 
of  whether  or  not  Bonis'  mission  in  Morgan- 
za  was  peaceful,  the  state  having  already 
shown  by  several  witnesses  that  he  had  come 
there  in  obedience  to  a  summon  by  Dr.  Sln- 
gletary;  further,  that  the  question  asked 
and  the  answer  sought  to  be  elicited  were 
damaging  to  the  accused,  being  calculated 
to  prejudice  tbe  minds  of  the  jury  against 
him ;  that  the  contents  of  tbe  package  and 
the  purpose  for  which  it  was  being  express- 
ed, tbe  person  to  whom  and  tbe  person  by 
whom  said  package  was  being  expressed, 
could  possibly  have  no  bearing  on  the  real 
Imne  Involved  in  tbe  case. 

Which  objection  was  overruled  by  the 
court,  and  the  question  permitted  to  be 
answered. 

To  wliich  ruling  of  the  court  defendant  ex- 
cepted, and  DOW  tenders  tbe  present  bill  of 
exception  for  signature.  This  bill  was  sub- 
mitted to  the  acting  district  attorn^,  who 
adds  the  following  statement  before  signing: 

"The  evidence  of  witness  R.  M.  Scott,  like 
that  of  witoesB  Dr.  E.  W.  Siogletary,  was  ex- 
tremely material  and  relevant,  and  bad  a  very 
important  bearing  of  the  case;  both  showing 
that  tbe  deceased,  Bonis,  came  to  the  totvn  of 
Moi^nza,  and  the  scene  of  the  killing  on  busi- 
ness errands  and  a  peaceful  missioo— to  the 
depot  at  Moixanca,  a  few  hundred  feet  from 
where  he  was  killed,  and  where  R.  M.  Scott 
was  B^nt,  to  deliver  an  express  package  (or 
the  wife  of  his  employer,  after  which  he  im< 
mediately  drove  to  Dr.  Smgletary's  drug  store 
(where  he  was  killed)  in  response  to  the  mes- 
sage delivered  him  by  Mary  Jane  Bradford 
from  Dr.  Singletary  to  call  to  see  him  on  busi- 
ness. 

'.'The  prosecution  has  no  recollection  that  the 
inquiry  of  witness  Scott  touched  on  the  con- 
tents of  the  express  pacdcaae,  nor  the  purpose 
for  which  it  was  expressed,  nor  does  toe  note 
of  testimony  recited  in  the  bill  disclose  such 
testimony ;  but.  as  we  know  outside  the  record 
that  the  package  contained  dry  goods  which  were 
being  returned  by  Mrs.  Chos.  Dawson,  the  wife 
of  the  employer  of  deceased,  to  a  dry  goods 
establishment  in  Baton  Itouge,  we  fail  to  see 
how  the  contents  of  the  package,  or  to  who  it 
was  being  expressed,  or  the  purpose  for  which 
it  was  expressed,  could  damage  defendant,  or 
in  any  way  prejudice  the  jur^  against  him. 
The  object  of  the  inquiry  was  limited  to  show, 
and  it  showed,  this  and  nothinK  else:  That 
deceased  was  in  Morganza,  at  the  depot,  on  a 
business  mission  for  those  who  employed  him, 
snd  a  few  moments  later  was  in  front  of  Dr. 
Hingletary's  drug  store  (where  he  was  killed  by 
defendant)  in  response  to  a  message  from  that 

Eentleman  to  call  at  his  place  of  business,  as 
e  wanted  to  see  him." 

Opinion. 

There  Is  no  force  In  the  complaint  made 
In  tbe  first  bill  of  exception.  We  fail  to  see 
wherein  defendant  was  Injured  by  the  action 
of  the  court  The  sole  object  of  the  question 
was  to  show  that  at  the  time  of  tbe  homi- 


cide deceased  was  not  seeking  a  difOcnity, 
but  was  on  a  peaceful  mission  to  Morganza. 
and  to  account  for  bis  being  at  that  place. 
In  State  v.  Rldeau,  116  La.  246,  40  South. 
691,  it  was  held  that  evidence  to  show  the 
motive  with  which  deceased  was  entering 
the  room  where  be  was  shot  was  admissible, 
and  that  facts  necessary  to  be  known  to  ex- 
plain a  relevant  (act,  or  which  support  an 
inference  raised  by  such  fact,  were  admis- 
sible. An  objection  of  Irrelevancy  is  regard- 
ed as  the  weakest  of  all  objections.  State 
V.  Fontenot,  48  La.  Ann.  307,  19  South.  Ill ; 
State  V.  Prlmeaux,  104  La.  365,  29  South. 
110. 

The  second  and  third  bills  con  be  disposed 
of  together. 

The  first  complaint  made  in  tbe  motion 
for  a  new  trial  was  that  the  verdict  was 
contrary  to  tbe  law  and  the  evidence.  That 
ground  of  complaiut  calls  for  no  particular 
discuBBloD.  Marr's  Criminal  Jurisprudence, 
p.  843 :  state  v.  Nelson.  3  La.  Ann.  497 ;  State 
v.  Crawford,  32  I^i.  Ann.  520 ;  State  t.  Haus- 
er,  112  La.  313,  3(1  South.  390;  State  T. 
Apfel,  124  La.  649,  00  South.  613. 

The  second  ground,  that  tbe  jury  was  per- 
mitted to  read  newspapers  containing  ac- 
counts and  reports  of  the  trial  and  of  tbe 
evidence  adduced  which  were  inaccurate  and 
prejudicial  to  the  accused,  is  not  only  not 
sustained,  bnt  is  disproved,  by  the  evidence. 
Tbe  third  ground,  that  Laconr,  one  of  the 
jury,  was  incompetent  by  reason  of  non- 
residence,  Is  also  not  sustained  by  the  evi- 
dence. .  The  defense  placed  Lacour  himself 
OD  tbe  stand  to  establish  that  fact;  bat  tbe 
conrt  refused  to  allow  him  to  give  evldeoce 
on  the  subject  The  judge  declares  with  rtf- 
er^oe  to  the  incompetmcy  of  this  Juror: 

"That  Mr.  Lacour  was  examined  on  his  voir 
dire,  and  ample  opportunity  was  given  to  tbe 
defense.  After  the  conrt  questioned  him.  he 
could  have  been  examined  (nirther  by  either 
side.  The  court  would  have  granted  the  fallesi 
investigation.  It  was  to  the  knowledge  of  the 
judge  himself  that  Mr.  Lacour  had  been  an 
old  resident  of  Poiote  Coupee;  that  he  moved 
from  Pointe  Coupee  to  Avoyelles.  Mr.  Lacour 
testified  he  had  come  back  some  time  !n  April. 
When  pushed  to  fix  the  time,  he  fixed  It  defi- 
nitely on  tbe  20th  of  April— not  later  than  the 
20th  of  April.  He  came  back  to  Pointe  Coupee 
with  the  intention  of  remaining  there.  No  tes- 
timony was  adduced  to  disprove  that  &et:  Tbe 
testimony  of  Mr.  Landau  and  others  did  not 
disprove  that  (acL" 

The  testimony  referred  to  by  the  judge 
went  no  further  than  testifying  as  to  when 
tbey  bad  seen  him  at  the  particular  place 
in  Folate  Coupee  where  his  store  was  opened. 
The  court  committed  no  error  la  refoedng  to 
permit  Mr.  Lacour  to  testify. 

Tbe  objections  urged  to  his  doing  so  were 
well  grounded.  Jurymen  are  not  permitted 
to  Impeach  their  own  verdict  State  t.  Co- 
meau,  48  La.  Ann.  249,  19  South.  130;  State 
V.  Richmond,  42  La.  Ann.  299,  7  South.  459: 
State  V.  Price,  37  La.  Ann.  218 ;  State  v.  Mc- 
Carthy. 44  La.  Ann.  323, 10  South.  673;  SUte 
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Naab.  4S  La.  Ann.  1141.  1145.  18  Soatb. 
732,  734. 

We  find  no  reason  for  Betting  aside  the 
Twdict  and  Judgment  Ttaey  are  hereby  af- 
firmed. 

PaOTOSTT,  J.,  recused. 


(124  La.) 

No.  17,727. 

SncoeMion  of  MOBOAN. 

(Snpmne  Court  of  Louisiana.    Nor.  2,  1909. 
Behearing  Denied  Not.  28,  1909.) 

NoTABiEs  (I  3*)— GoMPEHBATioN  — Taking 

IHVENTOBT  IN  SUCCESSION. 

Act  No.  101,  p.  161,  of  1870,  fixing  the 
fees  of  notaries  public  throughout  the  state 
of  Louitiana,  was  not  repealed  by  Act  No.  203, 
p.  485,  of  1898,  and  ia  Btill  iu  force.  It  fol- 
lows that  the  charge  by  a  notary  of  a  round 
sum  for  taking  an  uiventoiy  in  a  succession  is 
clearly  illegal  and  cootraiy  to  tiie  fee  bill. 

[Bd.  Not&— For  other  catea,  see  Notaries, 
Dec  Dig.  I  3.*J 

(Syllabus  liy  the  Couri.) 

Appeal  from  CItII  District  Court,  Parish  of 
Orleans;  Fred  D.  King.  Judge. 

The  administrator  of  the  succession  of  ATa- 
rla  Louis  Morgan,  widow  of  the  late  Charles 
A.  Wbltuey,  filed  an  account.  In  which  he  al- 
lowed and  proposed  to  pay  W.  Morgan  Gur- 
ley.  a  notary  public,  a  certain  fee  for  taking 
an  Inventory.  Gurley  opposed  the  account 
on  the  ground  that  the  allowance  was  inade- 
quate, and,  his  opposition  having  been  dis- 
missed, he  appeals.  Affirmed. 

McCloskey  &  Benedict,  for  appellant  Hall 
&  Monroe,  for  apiieUee. 

On  Opposition  of  W.  M.  Gurtey  to  Accoont 
of  Administrator. 

LAND,  J.  The  administrator  of  the  suc- 
cesdon.  of  Mrs.  Whitney  filed  an  account,  in 
which  he  allowed  and  proposed  to  pay  "W. 
Morgan  Gnrley,  notary  public,  for  Inventory, 
$500." 

Mr.  Gurley  opposed  the  account  on  the 
ground  that  the  allowance  of  $500  was  whol- 
ly inadequate  for  the  services  rendered  by 
him  as  notary  la  a  succession  Involving  ap- 
proximately $1,500,000,  and  averred  that  a 
fair,  reasonable,  and  just  compensation  for 
the  services  rendered  was  $2,250,  and  prayed 
tliat  tlie  account  be  amended  by  placing  him 
thereon  as  a  privileged  creditor  in  said  sum. 

Judgment  was  rendered,  dismissing  the  op- 
position and  homologating  the  account  as 
rendered.  The  opponent  has  appealed. 

By  Act  No.  101,  p.  161,  of  1870,  the  Gener- 
al Assembly  fixed  the  fees  of  clerks,  sberifTs, 
recorders,  and  notaries  pnbllc  throughout  the 
state  of  Louisiana,  and  provided  forfeiture 
and  penalties  for  overcharging  or  failure  to 


perform  their  duties.  Section  10  of  said  act 
fixed  the  fees  of  recorders  and  notaries,  and 
declared: 

"^at  they  shall  not  be  entitled  to  charge  for 
any  other  eervices  they  may  perform  or  be  re- 
(luired  to  perform  as  recorders  and  notaries 
public." 

The  fees  fixed  for  iuTentorles  are  as  fol- 
lows: 

"Fdr  making  Inventories  of  successions  or  oth- 
er property  oat  of  ofBce,  fifty  cents  per  hour, 
provided  that  no  more  than  twelve  hours  per 
day  shall  be  charged,  together  with  twenty  cents 
per  hundred  words  for  the  procfia  verbal  of  the 
inventory  and  recording  it,  and  twenty-five  cents 
for  the  certificates  and  seal  thereon  ■  for  mak- 
ing inventories  In  office  there  shall  only  be 
charged  twenty  cents  for  every  hundred  words 
for  taking  and  recording  tiie  same  and  twenty- 
five  cents  for  the  certificate  and  seal." 

Opponent  however,  contends  that  Act  No. 
101,  p.  161,  of  1870,  was'repealed  by  Act  No. 
203,  p.  485,  of  1898,  enUtied; 

"An  act  to  provide  a  general  fee  bill  or  bill  of 
costs  regulating  ana  fixing  the  fees  and  com- 
pensation allowed  sheriffs,  clerks,  and  re- 
corders, justices  of  the  peace,  constables  and 
coroners  in  all  civil  matters,  and  to  provide 
for  the  collection  of  the  same  throughout 
the  state  of  Louisiana  (the  pari^  of  Or^ 
leans  excepted)  as  required  by  article  129  of 
the  Constitution  of  1898,  and  fixing  the  fees 
and  compensation  of  sheriffs  throughout  the 
state  (the  parish  of  Orleans  excepted)  in 
criminal  matters." 

Article  129  of  the  Constitution  of  1898 
reads  as  follows: 

"Art.  129.  The  General  Assembly,  at  its  first 
session  after  this  Constitution  is  adopted,  shall 
provide  a  general  fee  bill  or  bill  of  costs,  regulat- 
ing and  fixing  the  fees  and  compensation  allowed 
sheriffs,  clerks  and  recorders,  justices  of  the 
peace,  constables,  and  coronets,  in  all  dvU  mat- 
ters." 

Act  Na  203,  p.  486,  of  1898  Is  wholly  silent 
as  to  the  fees  of  notaries,  both  In  the  title 
and  in  the  body  of  the  statute,  and  the  par- 
ish of  Orleans  Is  excepted,  not  only  hi  the  ti- 
tle, but  In  every  section  fixing  fees  and  costs. 

Section  12  of  Act  No.  203,  p.  494,  of  1898, 
reads  as  follows: 

"Sec.  12.  Be  it  further  enacted,  etc.,  that  all 
other  laws  (not  embraced  in  this  act)  on  the 
same  subject-matter  be  and  the  same  are  here- 
by repealed,  and  this  act  shall  take  effect  from 
and  after  its  passage." 

The  first  question  is  whether  this  clause 
repealed  all  other  laws  of  the  state  on  the 
subject-matter  of  fees  and  costs.  If  the  ti- 
tle had  read,  "to  provide  a  general  fee  bill 
or  bill  of  costs,"  It  might  be  well  argued  that 
the  subject-matter  covered  all  fees  and  costs. 
But  the  title  restricts  the  scope  of  the  stat- 
ute to  a  fee  bill  or  bill  of  costs  "regulating 
and  fixing  the  fees  and  compensation  al- 
lowed" sheriffs,  clerks  and  recorders,  justi- 
ces of  the  peace,  constables  and  coroners,  out- 
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side  of  the  parlili  of  Orleans.  Hence  the  act, 
on  Ita  face  does  not  embrace  all  officers  enti- 
tled to  fees  under  the  laws  of  the  state,  and 
has  no  aK>llcatlon  to  ofBceru  of  an7  kind  In 
the  parish  at  Orieana. 

In  State  ex  rel.  Barrow  t.  Ogd«i,  Clerk,  50 
La.  Ann.  982,  24  South.  883.  this  court  held 
that  Act  No.  101,  p.  XS3.  of  1884,  relating  to 
the  fees  of  shorthand  reiwrters,  was  not  re- 
pealed b7  Act  Ma  203.  p.  485.  of  188a  This 
dedslon  was  baaed  on  the  theory  that  the 
BubJect-matter  of  the  statutes  was  not  a  gen- 
eral fixing  of  fees  and  costs,  hut  the  compen- 
sation of  particular  officers. 

The  act  contains  no  reference  to  notaries 
public,  district  attorneys,  and  some  other  of- 
ficers in  the  country  parishes.  Did  the  Leg- 
islature Intend  to  starve  such  officials  out  of 
office  by  depriving  them  of  ali  fees  and  emol- 
uments? Such  an  intent  is  hardly  presuma- 
ble under  any  circhmstances  that  can  be 
Imagined. 

We  concur  with  the  learned  counsel  for 
the  opponent  in  the  view  that  Act  No.  101, 
p.  161.  of  1870,  is  antiquated  and  defective 
in  many  respects. 

But  the  remedy  for  such  defects  in  the 
statute  must  be  applied  by  the  legislative  de- 
partment of  the  government 

While  counsel  for  defendant  argues,  or 
rather  intimates,  that  Act  No.  101,  p.  161,  of 
1870,  was  never  intended  to  apply  to  the  par- 
ish of  Orleans,  the  statute  reads  "throughout 
the  state,"  and  there  Is  but  one  construction 
that  can  be  placed  on  such  plain  English. 

The  act  of  1870  was  enforced  In  Succession 
of  Caballero,  25  La.  Ann.  646,  and  In  Succes- 
sion of  Harris,  29  La.  Ann.  743.  In  Printing 
Co.  T.  Fumitnre  Concern,  108  La.  262,  32 
South.  469,  the  act  was  not  dted  as  bearing 
on  the  Issues. 

A  charge  for  a  round  sum  In  a  notary's  ac- 
count for  taking  an  Inventory  Is  illegal  and 
contrary  to  the  tariff  In  succession  matters. 
Bobouam's  Heirs  r.  Robouam's  Ex'r,  12  La. 
73.  See,  also,  Walton  v.  Creditors,  3  Rob. 
{I A.)  438;  State  v.  Atchafalaya  Co.,  7  Bob. 
(La.)  188;  Hawford  v.  Adler,  12  La.  Ann. 
241. 

We  are  informed  by  the  record  that  the 
statute  in  question  has  been  uniformly  disre- 
garded by  notaries  public  of  the  parish  of  Or- 
leans, and  that  two  of  our  learned  Brothers 
of  the  civil  district  court  lure  held  that  it 
is  no  longer  in  force 

We  are  not  able  to  concur  in  this  view,  and 
think  that  tlie  best  way  to  hasten  the  modl- 
flcation  or  repeal  of  a  defective  law  is  to  oi- 
force  it  strictly. 

The  administrator  has  not  prayed  for  an 
amendment  of  the  Judgment,  and  we  are 
therefore  relieved  of  the  task  of  calculating 
to  what  extent  (if  any)  the  amount  allowed 
exceeds  the  fee  bill. 

Judgment  affirmed. 


(124  U.) 
No.  17,501. 

ONION  FERRT  CO.  t.  SOUTHERN  IM- 
PBOVEMENT  &  FERRY  GO. 

(Sapreme  Court  of  Louisiana.   Oct  ^  1800. 
Rehearing  Denied  Nov.  28,  1809.) 

1.  OoNTBACTS  (1 162*)— Construction  or  Con- 
ixicTiKG  Sentences. 

Where,  in  a  stipulation  contained  in  a  con- 
tract, there  are  two  sentences  which  in  some 
respects  appear  to  conflict,  they  shoald  be  con- 
strued together  and  with  reference  to  the  stipu- 
lation as  a  whole,  and  that  interpretation  should 
be  placed  on  them  which  does  least  violence  to 
the  rules  and  presumptions  which  are  ordi- 
narily ap^ied  with  respect  to  conduct  of  in- 
dividuals dealing  with  each  other. 

[Kd.  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  |  744;  Dec.  Dig.  {  162.*] 

2.  CONTBACTS  (8  162*)-C0WSTBDCTI0H  — CON- 

FLicTiNO  Sentences. 

The  city  of  New  Orleans  having  bound  it- 
self to  provide  for  the  payment  to  the  retir- 
ing lessee  of  the  Canal  Street  ferry  for  certain 
improvementa,  and  having  made  a  new  lease 
contaiotng  a  stipulation  that  the  new  lessee 
should  indemnify  the  retiring  lessee  in  accord- 
ance with  the  terms  of  his  lease,  a  sabaeqaent 
sentence  in  the  same  stipaiation,  specifying  cer- 
tain things  to  be  paid  for,  is  held  not  to  impose 
upon  the  new  lessee  the  obligation  of  paying  the 
retiring  lessee  for  a  sidewalk  and  pavement  laid 
in  a  public  place,  and  not  included  among  those 
things  for  which  the  retiring  lessee  was  entitled 
to  be  paid  under  his  lease. 

[Ed.  Note.— Fer  other  cases,  see  Goatiacta, 
Cent  Dig.  f  744;  Dec.  Dig.  f  162.*] 

(Sylhdias  by  the  Court) 

Appeal  from  GivU  District  0>urt;  Parish 
of  Orleans;  George  H.  Tliterdf  Judge. 

Action  by  the  Dnlon  Feny  Company  agalnsr 
the  Bontheru  Improremoit  &  Ferry  Com- 
pany. Judgment  for  plaintUT.  and  defeDdant 
apjpeals.   Reversed  and  rendered. 

James  C.  Henriques,  for  appellant.  Frank 

K.  Ralnold,  for  appellee. 

Statement  of  the  Case. 

MONROE,  J.  Plaintiff  sues  for  the  recoT- 
ety  of  the  sum  of  H350,  alleged  to  be  due 
by  defendant  as  the  value  of  a  certain  Shil- 
linger  (or  artificial  stone)  sidewalk,  ffictending 
from  the  depot  of  the  LouisrlUe  &  Nashviile 
Railroad  Company  to  the  Canal  Street  ferry 
landing,  and  certain  square  block  pavinff,  ad- 
jacent to  the  ferry  house  at  said  landing, 
under  a  contract  whereby  def«idant  acquir- 
ed from  the  city  of  New  Orlmns  the  fraa- 
chise  of  the  Canal  Street  ferry-  for  ft  period 
of  16  years  from  January  1,  1807.  The  de- 
fense 18,  In  substance,  that  no  obligation  to 
pay  for  sahl  sidewalk  and  paring  Is  imposed 
upon  defendant  by  the  contract  relied  on. 

It  appears  that  Thomas  Pickles  was  the 
lessee  of  the  Canal  Street  ferry  toe  a  term 
of  10  years,  ending  December  31,  1886,  and 
that  the  lease  was  again  adjudicated  to  blm 
for  a  like  term  ending.  December  81,  ISOti, 
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under  an  ordinance  which  contained  the  fol- 
lowing, amoug  other,  prorislona,  to  wit: 

"Art,  10.  That  the  lessee  or  his  assigns  shall 
pave,  within  nise  mouths  after  the  promalga- 
tion  of  this  ordinaQce,  with  square  granite  block 
paving,  the  prolongation  of  Canal  Street  from 
the  present  pavement  of  the  depot  of  the  Louis- 
ville ft  Nasbville  Railroad  to  the  ferry  lauding, 
the  width  (iucIudiDg  pathways)  to  be  not  less 
than  30  feet,  and  oil  of  which  to  be  done  ac- 
coiding  to  plans  and  spedAcatlons  to  be  fur- 
oished  by  the  city  surveyor:  the  said  lessee,  or 
his  assigns,  also  binding  himself  to  keep  said 
pavement  in  perfect  repair  during  the  continu- 
ance of  this  mivilege. 

"Art  11.  That  said  Thomas  Pickles,  his  suc- 
cessors and  assigns,  shall  and  will,  on  the  last 
day  of  the  term  of  his  present  leases,  respective- 
ly, or  of  the  additional  time  or  lease  hereby 
granted,  praceably  and  quietly,  leave,  surrender 
and  yiela  up  the  said  ferries  and  the  premise 
and  the  ferry  property  and  boats,  respectively, 
with  the  rights,  privllegea  and  appurtenances 
thereto  belonging,  with  the  bulkheads,  piers, 
docka,  floats,  brioges  and  other  fixtures  and  im- 
provemmta  which  may  have  been  erected  for  the 
use  of  said  ferries,  in  ^wd  order  and  condition, 
into  the  possession  of  said  dtf.  its  •oceeMors 
or  assigns,  without  delay;  ana  said  city  does, 
for  itself.  Its  successors  and  assigns,  covenant 
and  agree  to  and  with  said  Pickles,  his  snc- 
ceasoEB  and  assigns,  and  upon  the  surrender  and 
yielding  op  of  said  premises,  as  hereinbefoie  pro- 
vided, said  city  shall  purchase,  or  cause  to  be 

farchased  by  the  next  lessee  or  lessees,  of  said 
ickles,  his  snccessors  or  assigns,  at  a  fair  ap- 
praised valoation,  the  boats,  buildinga  and  Im- 
provements, wharves,  docks,  bridges  and  floats, 
and  other  property  of  said  Pickles,  hts  successors 
or  assigns,  used  upon,  or  for,  said  ferries,  re- 
spectivdy,  and  actually  necessary  for  the  pur- 
poses of  said  respective  ferries,  said  valuation 
to  be  fixed  by  two  appraisers,  one  to  be  appoint- 
ed by  said  Pickles  and  one  by  the  city,  or  the 
next  lessee  or  lessees ;  and,  in  case  of  disagree- 
ment of  said  two  appraisers,  they,  said  apprais- 
ers, shall  appoint  an  umpire,  who  shall  dedde 
between  them;  and  the  provisions  and  rights 
in  this  section  set  out.  stipulated,  or  granted 
ahall  be  substituted  and  taken  as  repealing,  an- 
nulling and  avoiding  all  coaditlons,  terms  and 
stlpnlatlons  In  the  said  existing  leases,  or  con- 
tained in  any  ordinance  or  resolution  of  the  city 
council  on  the  subject-matter  of  the  destination 
or  disposition  of  the  improvements,  boats,  bnild- 
incs,  wharves,  brides,  floats  and  property  of 
asid  Pickles,  his  assigns .  and  successors,  con- 
nected with  said  ferries,  or  any  of  them." 

During  the  term  of  the  lease  nnder  this  or- 
dinance, to  wit.  In  1892,  the  city  passed  an 
ordinance  (So.  6,610,  G.  S.),  which,  after  ya- 
EtonB  redtals,  proceeds  as  follows: 

**That  permission  la  hereby  granted  to  Capt 
Thomas  Pickles  to  move,  at  his  own  expense, 
the  fern  landing  from  its  present  position  to 
the  prolongation  of  the  north  side  of  Canal 
street,  using  the  same  ground  at  this  point  as 
the  present  ferry  lease  embraces.  *  •  •  That 
the  said  Thomas  Pickles,  his  heirs  or  assigns, 
shall  make  this  change  at  once,  «  *  *  and 
that  he  shall,  at  his  own  expense,  construct  a 
new.  two-story,  ferry  house,  ♦  •  *  and  take 
up  the  present  paved  roadway  leading  to  the 
ferry,  and  lay  it  between  the  new  ferry  landing 
and  the  roadway  boilt  by  the  wharf  lessees  at 
the  bead  of  Canal  street.  *  •  *  and  that 
the  a^d  Thomas  Pickles  shall  also.  In  addition 
to  the  above,  remove  the  present  banquette,  lead- 
ing to  tb«  present  ferry  landing,  aud  shall  make 
a  banqnette,  18  feet  wide,  nn  the  prolongadon  of 
the  north  side  of  Canal  street,  all  the  way  from 
the  depot  of  the  Louisville  &  Nashville  Rail- 
road to  the  said  ferry  lumse,  the  banqnette  to 
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be  paved,  throughout  its  entire  length,  with 
Shillinger.  •  •  •  That  the  entire  expense  of 
the  improvement  proposed  shall  be  paM  by  tha 
lessee  of  the  Canil  Street  ferry." 

The  city  engineer,  under  date  May  18, 
1893,  certified  that,  wltl)  certain  exceptions, 
the  work  required  iby  the  ordinance  thus 
quoted  had  been  done ;  Ills  certlflcate,  bo  far 
as  tbe  pavtDg  and  banqnetting  wen  concern- 
ed, reading  as  follows : 

"The  old  roadway  leading  to  the  ferry  landing 
has  been  removed,  and  the  stone  from  this  por- 
tion celald  In  fomt  of  tbe  ferry  house,  according 
to  the  directions  of  this  department.  There  has 
been  laid  In  front  of  the  new  ferry  house  more 
pavement  than  was  contained  in  the  old  road- 
way. There  has  been  laid  a  Shillinger  ban- 
qnette, IS  feet  wide,  from  the  LonlariUe  &  Nash- 
ville Railroad  depot  to  the  rock  road  on  Uia 
levee,  with  a  enbatantial  ensbing  on  either  side, 
all  accordhig  to  the  dlxectUm  <tf  this  dqyart- 
ment" 

Some  timo  btfOre  the  oplnitlon  of  the 
lease  last  above  omMaaeA  Oib  ferry  prlTllege 
was  i^aln  adjudicated  to  C^t  Pickles  for  a 
term  of  ten  years,  ending  Decnnber  SI,  1906, 
and  a  lease  was  entered  into  which  contained 
tbe  following  atlpolation,  tIz.: 

"The  purchaser  of  this  franchise  shall,  on  the 
last  day  of  this  lease,  or  at  the  termination  of 
any  extended  time,  peaceably  leave,  aorxender 
and  yield  the  said  ferries,  as  also  tbe  ferry  prop- 
erty and  boats  and  improvements,  with  all  the 
rights,  privileges  and  appurtenances  thereto  be- 
longing, and  other  fixtures  and  Improvements 
which  may  have  been  erected  for  the  use  of  said 
ferries  aud  the  proper  maintaining  of  same  in 
good  order  and  condition,  into  the  poesession 
of  the  city  of  New  Orleans,  or  to  such  party  or 

fiarties  to  whom  may  be  adjudicated  the  privi- 
ege  of  continuing  the  ferries;  shall  purohase 
all  betterments  and  Improvements,  wharves, 
docks,  floats,  pavements,  ferry  houses  and  other 
property  of  the  retiring  lessee,  which  was  used 
upon  and  for  ferries  and  actually  necessary  for 
the  purpose  of  operatiug  said  ferries,  at  a  fair 
appraised  valuation,  to  be  fixed  by  two  apprais- 
ers, one  to  be  appointed  by  the  said  lessee  aud 
one  to  be  appointed  by  the  lessor.  In  cose 
of  disagreement  of  said  two  appraisers,  the 
said  appraisers  sliall  appoint  an  umpire,  who 
shall  decide  between  them,  and  the  finding  of 
the  maJoritr  of  said  board  of  appraisers  diall 
be  binding.^ 

At  some  tlm«  ptittf  to  tbe  expiration  of  the 
lease  thus  referred  to,  Oapt.  FlcUes  died, 
and  the  defendant  now  btfore  tbe  court  be- 
came the  assignee  of  tbe  lease,  and  at  a  later 
date,  in  view  of  Its  prospective  ezp^tlont 
the  city  advertised  a  new  lease,  to  begin  Jan- 
uary 1,  1007;  tbe  advertisement  containing 
the  following  stipulation,  which,  defendant 
having  become  tbe  leasee,  was  Inoorpwated 
in,  and  forms  part  of.  the  contract  under 
which  It  (defendant)  now  opentOB  the  tenj, 
to  wit: 

"The  purchaser  shall  purchase  from  the  Un- 
ion Ferry  Company  all  such  property  aud  Im- 
provementa  as  are  now  in  use  for  the  purpose 
of  operating  such  ferry  system,  and  shall  in- 
demnify salS  company,  In  accordance  with  the 
terms  of  the  lease  between  the  rity  of  New  Or- 
leans and  Thomas  Pickles  and  his  assigns,  the 
Union  Ferry  Company,  at  a  valuation  to  bt 
fixed  by  the  appraisexs,  as  provided  for  in  ths 
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existing  lease.  Said  appraisers  shall  be  appoint- 
ed immediately  after  the  acceptaoce  of  ttie  bid 
b;  the  leasing  corporation,  and  they  shall  com- 
plete their  appraisement  within  five  (5)  days, 
and  the  accepted*  bidder  shall  pay,  in  cash,  to 
the  Union  Ferry  Company  the  valuation  fixed 
by  said  appraisers  upon  the  boats,  buildings, 
iaudings,  appioachea,  improTonenta,  docks, 
bridges,  gangways,  plUog,  pontoons,  pavements, 
and  ail  other  improTements  and  Mtterments 
constructed  by  said  Thomas  Pickles,  or  bte  as- 
signs, the  Union  Ferry  Company. 

"  "This  cash  pa^'ment  to  be  made  opon  de- 
liTery  by  the  Union  Ferr^  Company  to  said 
accepted  purchaser,  and  said  accepted  purchas- 
er shall  not  be  entitled  to  said  delivery  until  be 
shall  have  made  said  cash  pajrmeot,  and  not 
until  the  expiration  of  the  present  lease— viz., 
December  31,  1906.'" 

An  appraisement  was  made,  In  accord- 
ance with  the  foregoing  stipulation,  and 
ther«ifter,  by  notarial  contract,  tbe  Union 
Ferry  Company  sold  to  defendant  tlie  fol- 
lowing described  praperty,  to  wit: 

"(1)  The  steam  ferryboat  Thomas  Pickles, 
her  tackle  and  apparel. 

"(2)  Tbe  steam  ferryboat  A.  M.  HalUday,  ber 
tackle  and  apparel. 

"(3)  The  steam  ferryboat  Josle,  ber  tackle 
and  apparel.  •  •  • 

"(4)  ^e  Canal  Street  ferry  house,  situated 
at  the  head  of  Canal  street,  with  the  wagon 
and  passenger  gangways,  the  Canal  Street  ferry 
landings,  pilings,  end  balkheads,  pontoon,  and 
alt  the  appurtenances  of  said  bridges  and  land- 
ings. 

"(5)  Tbe  Algiers  ferry  house,  situated  at  the 
head  of  Morgan  street,  or  thereabouts,  togeth- 
er with  tbe  wagon  and  passenger  gangways, 
pilings,  and  pontoons,  the  betterment  of  the 
batture,  inclnding  the  pavement,  and  the  two 
rampa  connected  with  said  ferry  landings,  all 
appurtenances  of  the  wagon  and  passenger 
gangways  of  both  ferry  landings,  including  the 
hoists,  screws,  and  chains  are  Ineloded  in  this 
sale." 

Tbe  consideration  of  the  sale  of  the  prop- 
erty described  was  $109,000  cash,  and  the  act 
of  sale  contains  the  following  recitals  and 
agreements  concerning  tbe  property  thas  de- 
scribed and  sold  and  that  here  In  dispute, 
to  wit: 

"This  sale  includes  everything  contained  in 
detail  list,  excepting  the  pavement  on  Canal 
Bb'eet  side,  which  list  was  signed  by  Warren 
Johnson,  umpire,  and  dated  31st  December, 
1906,  a  copy  whereof,  daly  paraphed  by  me, 
notary,  is  annexed  for  reference.  This  sale 
doea  not,  however,  Include  pavement  and  curb- 
ing on  Canal  street  side,  which  ere  made  the 
subject  of  forUier  stipulation  hereafter.   ♦   •  • 

"The  appraisement  of  the  Canal  Street  ferry 
property  embraces,  twsides  the  property  con- 
nected with  the  Canal  Street  ferry  system,  in- 
cluded in  this  sale,  the  following  described 
pavements,  to  wit: 

"(1)  The  c«nent  walk,  readiing  from  tbe 
Louisville  &  Nashviile  depot  to  tbe  ferry  honse 
at  the  head  of  Canal  street. 

"(2)  The  granite  block  pavement  in  front  of 
said  ferry  house  and  the  pavement  leading  from 
tbe  Loijiisville  &  Nashville  depot,  parallu  with 
the  cement  walk,  and  the  curbing  now  exist- 
ing in  connection  with  the  curbing  and  the  said 
walk. 

"The  appraisement  of  said  pavement,  as  made 
by  said  u^rd  of  appraiifers,  is  the  sum  of  $1,- 
350.  Now,  whereas,  it  is  contended  by  the 
Union  Ferry  Company  that  the  Southern  Im- 
provement &  Terrs  Company  is  under  obliga- 


tion to  purchase  said  imvements  from  the 
Union  Ferry  Company  under  the  terms  of  the 
contracts  under  which  the  Union  Fory  Com- 
pany now  holds  as  owner  and  under  the  terms 
of  the  contract  between  the  city  of  New  Or- 
leans and  the  Southern  Improvement  &  Ferry 
Company;  •  *  *  and  whereas,  the  Southern 
Improvement  &  Ferry  Company  contends  tliat  it 
Is  under  no  obli^tion  whatsoever  to  purchase 
said  pavements:  Therefore  it  is  agreed  between 
the  parties  that  the  amount  of  the  appraised 
value  of  aaid  pavements,  viz.,  the  sum  of  S4,- 
350,  shall  be  deposited  in  the  Commercial  Ger- 
mania  Trust  &  Savings  Bank,  or  any  other 
bank  paying  interest,  there  to  remain  until  the 
question  t)etween  the  said  parties  can  be  de- 
termined by  judicial  proceedmgs.  neither  party 
to  this  contract  waiving  any  of  its  tights  by 
virtue  of  this  agreement?* 

There  was  some  little  oral  testlmocy  ad- 
duced, from  which  It  appears  that  the  Sbll- 
llnger  "tmnquette"  here  In  question  is.  In 
effect,  a  continuation  of  tie  banqnette  of 
Canal  street,  acroes  the  leree  (which  Is  a 
public  landing)  to  the  river,  or,  rather,  to 
that  portion  of  the  levee,  on  the  river  bank, 
which  Is  adjacent  to  tbe  fwry  house,  and 
which  is  covered  with  the  square  block  pave- 
ment,  also  In  controversy. 

Opinion. 

If  the  stlpolatlon  In  the  present  lease  be- 
tween tbe  city  of  New  Orleans  and  defendant 
In  unambiguous  terms  required  defendant  to 
pay  plaintiff  for  the  sidewalk  and  pavement 
here  In  dispute,  It  might  very  well  be  -ar- 
gued (as,  in  fact,  it  la  argued)  that  It  is  a 
matter  of  no  concern  to  defaidant  whetber 
or  not  the  city  was  bound,  under  the  preced- 
ing lease,  to  provide  for  audi  paym«it.  But. 
wbaterer  may  be  the  first  Impresalon,  a 
careful  consideration  of  the  language  used 
In  the  stipulation  in  question  exdtea  a  kfI- 
ona  doubt  whether  It  was  the  Intention  that 
the  city  should  make  any  further  provision 
with  respect  to  the  reimbursement  of  tbe 
preceding  lessee  than  was  absolutely  de- 
manded by  the  terms  of  the  precedli^  lease. 

The  stlpnlatlOD  (In  so  for  as  It  bears  upon 
the  qnestJon  at  issue)  Is  composed  of  two 
sentences,  the  first  of  whl^  reads: 

"Tbe  purchaser  shall  porehase  from  the 
Union  Ferry  Company  all  such  property  and 
improvements  as  are  now  In  use  for  tbe  par- 
pose  of  operating  such  ferrr  systam,  and  shall 
indemnify  said  company.  In  aecMoance  with 
the  terms  of  tbe  leaae  between  the  dty  of  New 
Orleans  and  Thomas  Pickles,  and  his  aawigna, 
the  Union  Ferry  Company,  at  a  valuation  to 
be  fixed  by  tbe  appraisers,  as  provided  for  in  the 
existing  lease." 

This  sentence,  according  to  «nr  nnder* 
standing  of  the  laivnageb  means  fliat  tbe 
pun^aser  of  tbe  nfw  lease  Is  to  imrdiaae 
tbe  property  belonging  to  the  old  lessee  and 
used  ftnr  the  purpose  of  operal^  tiie  ferry, 
and  that  be  shall  indemnify  tbe  old  lessee 
In  accordance  with  the  terms  of  the  tboi 
existing  lease.  The  remaining  sentmoerttds: 

"Said  appraisers  shall  be  appointed  immedi- 
ately after  the  acceptance  of  the  bid  by  the 
leasing  corporation,  and  they  shall  complete 
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their  appralaemeot  within  fire  days,  and  the 
accepted  bidder  shall  pay,  in  oaah,  to  the 
UnioD  Ferry  Compau;  the  valviation  fixed  by 
said  appraisers  upoo  boats,  buildings,  land- 
ings, approaches,  improvenieutB,  docks,  bridges, 
gangways,  pilings,  pontoons,  pavemeDta  and 
all  other  Improvements  and  betterments  con- 
Btmcted  by  said  Thomas  Pickles,  or  his  assigns, 
the  Union  Ferry  Company." 

CoDsideringr  this  sentence  merely  as  part 
of  the  lease,  'but  without  reference  to  the 
sentence  which  precedes  It,  and  it  appears 
to  OS  to  mean  that  the  "purchaser"  (defend- 
ant) Is  to  pay  to  the  Union  Ferry  Company 
the  TaluatloD  placed  by  the  appraisers  up- 
on the  different  Items  specified,  Including 
ImproTements  which  had  been  constructed 
by  the  preceding  lessee,  In  his  capacity  as 
such,  for  the  use  or  Improrement  of  the 
ferry;  and  this,  whether  such  payment  was 
proylded  for  by  the  preceding  lease  or  not, 
with  the  exception,  however,  that  we  do 
not  think  It  can,  reasonably,  be  held  to  in- 
clude any  work  or  Improvements  of  which 
the  city  may  have  become  the  absolute  own- 
er, under  a  contract  with  Pickles  antedat- 
ing the  preceding  lease  and  not  made  In  con- 
nection therewith  for  the  purposes  thereof. 

But  the  first  and  second  sentences  are 
parts  of  the  same  stipulation,  Id  the  same 
contract,  and.  In  order  to  arrive  at  the  mean- 
ing of  the  stipulation  as'  a  whole,  we  must 
consider  the  sentences  together,  and  In  their 
relation  to  the  contract.  Bearing  this  In 
mind,  we  are  bound  to  assume  that  the  city 
was  aware  of  the  fact  that  there  would, 
necessarily,  be  deducted  from  the  price,  in- 
uring to  it  from  the  sale  of  the  new  lease, 
whatever  amount  might  be  due  to  the  lessee 
under  the  then  existing  lease  and  according 
to  the  terms  of  that  contract.  We  are  al- 
so bound  to  assume  that  the  city  knew  that 
it  was  under  no  obligation  to  sell  the  new 
lease  on  terms  which  would  diminish  the 
proportion  of  the  price  inuring  to  it  beyond 
the  requirements  of  the  then  existing  lease; 
In  other  words,  that  It  was  not  called  on  to 
provide  for  the  payment,  to  the  retiring 
lessee,  from  the  price  of  the  new  lease,  of 
anything  more  than  his  contract  called  for, 
and  that.  Just  in  proportion  as  such  provi- 
sion might  be  made,  the  amount  Inuring  to 
It  would  be  reduced.  We  then  ask  ourselves 
tbe  question  whether,  after  distinctly  pro- 
viding. In  the  first  sentence  of  the  stipula- 
tlcm  now  under  consideration,  that  the  re- 
tiring lessee  should  be  paid,  according  to  his 
contract,  It  was  the  intention,  by  the  second 
sentence,  to  make  provision  for  a  further 
payment,  thereby  making  him  a  donation 
of  an  amomit  which,  in  the  end  is  deducted 
from  that  which  tbe  city  would  otherwise 
recpire!  And  we  are  constrained  to  an- 
swer tbe  question  In  the  negative,  and  to 
bold  that  tbe  specification  contained  in  the 
jecond  sentence  of  tbe  stipulation  must  be 
construed  with  reference  to  the  general  lim- 
itation contained  In  tbe  first  sentence, 
wberebr  the  retiring  lessee  1b  to  be  paid 


for  bis  property  and  Improvements  In  ac- 
cordance with  the  terms  of  bis  contract,  and 
not  otherwise.  Referring  to  that  contract, 
we  find  that  It  was  therein  provided  that 
the  purchaser  of  the  succeeding  lease  should 
purchase  all  betterments  and  improvements, 
wharves,  docks,  floats,  pavements,  ferry 
houses,  and  other  pro[>erty  of  the  retiring 
lessee  which  were  used  upon  and  for  fer- 
ries, and  actually  necessary  for  the  purpose 
of  operating  such  ferries,  and  tbe  question 
Is  whether,  under  such  provision,  the  city 
was  bound  to  provide  for  the  reimburse- 
ment of  the  cost  of  the  sidewalk  and  pave- 
ment here  In  question,  which  had  been  laid 
under  pre-existing  contracts  and  before  the 
then  existing  lease  was  entered  into.  It  Is 
true  that  they  were  laid  by  Capt.  Pickles, 
the  bolder  of  the  then  existing  lease;  but 
they  were  not  laid  under  that  lease,  and  it 
does  not  follow  that,  because  he  laid  them 
(under  other  contracts)  they  thereby  became 
"his  property,"  or  that  they  were  "actually 
necessary  for  the  purpose  of  operating  said 
ferries." 

The  fact  that,  under  his  lease,  he  was  en- 
titled to  be  paid  for  such  improvements  as 
were  his  property  and  were  used  upon  and 
for  ferries,  and  actually  nece^ary  for  the 
purposes  of  operating  said  ferries,  carries 
with  It  the  limitation  that  be  was  not  en- 
titled to  be  paid  for  Improvements  which 
were  not  his  property,  w^ere  not  used  upon 
and  for  the  ferry,  and  were  not  actually 
necessary  for  the  operation  of  the  same. 

It  would  be  a  very  unusual  situation 
which  would  authorize  the  maintenance  ct 
the  view  that  a  sidewalk  or  pavement,  laid 
in  a  public  street  or  place,  under  a  contract 
with  a  municipality,  remained,  under  any 
circumstances,  the  property  of  the  contract- 
or by  whom  laid,  and  we  do  not  find  the 
situation  resulting  from  the  original  lease 
to  Pickles  (beginning  In  1S80)  and  from  the 
modification  of  that  lease,  as  authorized  by 
Ordinance  6,610,  C.  S.  (of  August,  1892),  to 
be  of  that  character.  Under  tbe  original 
lease.  Pickles  was  required  to  pave  "tbe 
prolongation  of  Canai  street,  from  the 
•  •  •  depot  to  the  ferry  landing,  the 
width  (including  pathways)  to  be  not  lesft 
than  30  feet";  and  it  Is  to  be  presumed  that 
he  did  so.  And  it  was  provided  that,  npon> 
the  surrender  of  the  ferry  at  the  explratloni 
of  tbe  lease,  the  city  sbonld  purchase,  or 
cause  to  be  purchased,  "the  boats,  bnlldlnga 
and  Improvements,  wharves,  docks,  bridges,, 
and  floats,  and  other  property  of  said  Pick- 
lea,  ♦  ,  *  *  used  upon  and  for  said  fer- 
ries,* respectively"  (he  being  tbe  lessee  of 
several  ferries),  "and  actually  necessary  for 
the  purpose  of  said  ferries." 

Under  Ordinance  6,610,  C.  S.,  "permission" 
was  given  tb  tbe  lessee  to  remove  the  ferry 
landing  from  tbe  position  then  occupied  by 
It  "to  the  prolongation  of  the  north  side  of 
Canal  street."  Ajid  In  tbat  ooaDe«tl<nk  It 
was  iTOTlded: 
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"That  the  aa!d  Thomas  Picklea  •  •  • 
■ball,  at  hU  own  expense,  cooBtrnct  a  new,  two- 
•tory  ferxy  house  *  •  *  and  take  up  the 
present  paved  roadway,  leading  to  the  fenr, 
and  lay  it  between  the  new  ferry  landing  and 
the  roadwar  being  boilt  by  the  wharf  lessee  at 
the  head  of  OanaT  street,  or  the  prolongation  on 
tiie  north  side  of  Canal  street,  and  that  the 
said  Thomas  Pidtles  shall  also  *  *  *  ze- 
move  the  present  banauette,  leading  to  the  pres- 
ent ferr;  lauding,  and  shall  make  a  banqaette, 
18  feet  wide,  on  the  prolongation  of  the  north 
side  of  Canal  street,  all  the  way  from  the  depot 
*  *  •  tothe  said  Urrr  bouse :  *  *  *  that 
the  entire  expense  shall  be  paid  by  the  leasee 
of  the  Canal  Street  ferry." 

Neither  the  lease  nor  the  ordinance,  as 
it  seems  to  ub,  contemplated  that  the  pare- 
ment  and  banquette  required  to  be  laid 
should  be  regarded  aa  thereafter  belonging 
to  Capt  Pickles;  nor  can  it  be  said  that  ei- 
ther of  them  was,  or  is,  actually  necessary 
for  the  operation  of  the  ferry.  The  distance 
from  the  depot  to  the  ferry  house  is  said 
to  be  some  400  feet;  and  the  paving  (other 
than  that  of  the  sidewalk)  is  adjacent 
the  ferry  house.  The  sidewalk,  no  doubt, 
affords  a  more  convenient  way  whereby 
pedestrians  can  reach  the  ferry  than  did  the 
dirt,  or  shelled,  surface  of  the  levee  op  land- 
log,  and  the  pavement,  about  the  ferry 
house,  no  doubt,  affords  a  more  stable  rest- 
ing place  for  horses  and  vehicles;  but  'the 
ferry  can  be,  and,  up  to  the  time  when  the 
sidewalk  and  pavement  were  laid,  was, 
operated  without  the  aid  of  either,  and 
there  are  many  ferries,  the  approaches  to 
and  surroundings  of  which  are  not  pav^ 
with  either  ShilUnger  or  square  granite 
blocks.  Our  conclusion,  therefore,  is  that 
the  sidewalk  and  pavement  here  In  ques- 
tion, not  having  been  the  property  of  plalu- 
tirs  assignor  and  not  being  necessary  to 
the  operation  of  the  ferry,  were  not  among 
those  things  for  which  It  was  Intended  that 
he  should  be  paid  upon  the  expiration  of  his 
lease,  and  hence  that  they  are  not  Included 
among  the  things  for  which  plaintiff  la  en- 
titled to  he  XMLld  under  the  lease  which 
last,  expired. 

It  18  accordingly  ordered,  adjudged,  and 
decreed  that  the  Judgment  appealed  from 
be  annulled,  avoided,  and  reversed,  and 
that  there  now  be  Judgment  rejecting  plain- 
tiff's demand  and  dlsmlsBlng  tbls  suit,  at 
its  costs. 


(I2i  La.) 
No.  17,509. 
VON  inrB  V.  BYRNES. 
(Supreme  CJourt  of  Louisiana.    Oct.  18,  1009. 
Rehearing  Denied  Nov.  29,  1909.)  . 

1.  EviDiNCB  (I  686»)~ Weight  and  Sotti- 
ciEHCT— Positive  and  Negative. 

When  the  platntifF  and  four  unimpeached 
witnesBCB  swore  positively  that  the  elanderons 
words  were  uttered  by  tbe  defendant,  and  his 
denial  under  oath  la  supported  by  the  testimony 
of  three  witnesses  to  the  effect  that  they  heard 


words  used  by  the  parties  to  the  altercation,  bat 
did  not  bear  the  alleged  slanderous  words,  Md, 
that  such  evidence  is  n«cative  and  noncorrobora^ 
tive,  in  the  ahaenoe  of  proof  that  such  words 
could  not  have  been  Dttei«d  without  having 
been  heard  by  anch  witneaees. 

[Ed.  Note.— For  other  cases,  see  Evidence* 
Cent.  Dig.  SI  2423-2435;  Dec.  Dig.  I  586.*] 
2.  Apfeai.  and  Bbbob  (I  1012*)— Review— 

QuumoHS  or  Fact— Pbbpohdebahcb  ov 

EviDBnci. 

The  cMistitatlonal  jurisdiction  of  thia  court 
over  the  tects  Imposes  the  correlative  daty  of 
revendng  verdicts  and  judgments  when  mani- 
festly Gontran  to  the  preponderance  of  the  evi- 
dence, and  of  rendering  such  judgment  in  the 
case  aa  should  have  been  rendered  in  the  court 
below. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  8990-3892;  Dec.  Dig.  I 
10J2.*] 

(Syllabns  by  the  Conrt) 

Appeal  from  CivU  District  Oonrt,  Parish  of 
Orleans;  Thomas  C.  W.  ElUs,  Judge. 

Actl<ni  by  Mtk  a.  B*  Von  Eye  against  Pat- 
rick Byrnes.  Judgment  for  defendant,  and 
plaintiff  appeals.   Reversed  and  rendered. 

George  B.  Smart,  for  appellant  John  J. 
Mccloskey,  for  appellee. 

LAND,  J.  The  plaintiff,  a  widow  over  TO 
years  old,  sued  the  defendant  for  damages  for 
allied  public  defamation  of  the  vilest  char- 
acter.  Defendant  pleaded  the  general  issue. 

The  case  was  tried  before  the  Judge,  who 
rendered  Judgment  In  favor  of  the  defendant 
The  plaintiff  has  ap[>ealed. 

The  Issues  before  us  being  purely  ot  fa(^ 
we  give  a  condensed  statement  of  the  mate- 
rial evidence  adduced  In  the  court  below. 

It  appears  that  the  defendant  had  for  fonr 
or  five  years  claimed  that  the  fence  of  the 
plaintiff  encroached  five  Incbes  on  his  Rem- 
ises, and  had  notified  the  plaintiff  to  remove 
the  same.  Plaintiff  failed  or  refused  to  do 
so,  but  the  defendant  took  no  legal  steps  to 
compel  the  removal. 

On  Saturday,  June  22,  1907,  according  to 
the  testimony  of  the  plaintiff  and  her  son. 
the  defendant  came  to  their  gate  and  said 
that  he  would  chop  the  fence  down  If  it  was 
not  removed  by  the  Monday  followiug.  An 
altercation  ensned. 

Defendant  was  quarrdetHne  and  belligerent 
Inviting  the  plalntitTs  son  to  come  out  and 
flgbt  The  disturbance  natnraUy  attracted 
the  attentlcm  of  the  neighbors.  As  to  the 
abaslve  language  used  by  the  plaintiff  on 
that  occasion  it  was  confined  to  the  inquiry. 
"Why  don't  you  come  like  a  gentlonanT*  or, 
at  most,  to  a  statement  to  the  defendant  that 
he  was  "no  gentleman." 

Plaintiff  testtfled  that  tlie  defendant  called 
her  a  "whore"  and  another  vile  name.  As  to 
both  epithets,  the  plalntUTs  statement  is  di- 
rectly and  positively  corroborated  by  Mrs. 
Moss,  who  lived  in  the  next  house,  by  Mrs. 
Stubbs,  who  lived  right  across  the  very  nar- 
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raw  Binet,  by  Mn.  Begnier,  who  llvod  next 
duor  to  Mn.  Stnbbs,  and  by  Mrs.  Anderson, 
wbo  lived  rl^t  across  tbe  street  from  Mrs. 
Von  E]re*B.  SeToral  of  tbese  witnesses  cor- 
roborate tbe  plaintiff  as  to  tbe  language  used 
by  blm  on  tfaat  occasloii. 

Defendant  denies  jusltlTely  that  he  nsed 
tbe  Tile  epithets  mentioned  by  the  plaintiff 
and  her  four  witnesses. 

Tbe  GorrobnatlTB  evidence  In  fftvor  of  tbe 
defradant  may  be  briefly  stated  as  follows: 

Charles  Hoy,  who  was  standing  in  bis  yard 
about  40  feet  awi^,  did  not  hear  the  defend- 
ant make  use  of  tbe  Tile  epithets  In  question. 
He  did  not  bear  Mrs.  Yon  Bye  say  anything, 
and  tbe  only  words  be  beard  the  defendant 
say  were: 

"Send  you  son  oat  I  d<m*t  want  to  tslfc  to 
yon  about  it** 

Bfrs.  Ton  Bye,  dau^ter-ln-law  of  the  plain- 
tlfl  and  not  on  fli»eaklng  terms  with  ber,  on 
acconnt  of  a  former  grievance,  deposed  that 
she  lived  In  a  boose  **tbe  distance  of  two 
donUe  cottages,**  and  on  the  erenlng  in  ques- 
tion, wboi  at  or  near  her  own  gate,  beard 
loud  talking  and  *'M:r.  Byrnes  ask  Mrs.  Von 
Bye  to  move  the  fence,  and  she  said  she 
wouldn't  do  it,",  and  "be  told  her  to  send  her 
son  out  and  he  would  talk  to  him;  be 
wouldn't  talk  to  her.**  And  the  witness  did 
not  hear  Mr.  Byrnes  abuse  Mrs.  Ton  Bye. 
As  Hoy  lived  at  the  distance  of  one  doable 
faonse  from  Mrs.  Von  Bye's,  and  tbe  witness 
lived  at  the  distance  of  two  doable  houses, 
she  mast  have  been  twice  as  far  away  from 
tbe  faonse  of  the  plaintiff  as  Boy  was,  and 
he  heard  only  a  portion  of  the  altercation. 

Mra.  Hoy,  wife  of  durles  Hoy,  and  tbe 
slater  of  Mrs.  Von  I^e,  daughter-ln-iaw  of 
tlie  plaintiff,  deposed  that  on  the  occasion  in 
question  she  was  standing  inside  the  blinds 
of  ber  husband's  boose,  and  beard  Mr.  Byrnes 
come  to  Mrs.  Von  Eye  and  ask  her  wonid  she 
please  move  the  fence,  and  she  said,  "No," 
she  did  not  intend  to  move  it,  as  it  had  been 
thm  so  many  years;  and  sbe  told  blm  he 
was  no  gentlonan  by  the  way  be  approach- 
ed ber,  and  be  said: 

"Old  lady,  I  don't  lean  to  understand  yon; 
but,  if  you  will  send  your  son  out  1  will  ex- 
plain matters  to  him." 

The  son  did  not  make  his  appearance ;  and 
the  witness  did  not  bear  Mr.  Byrnes  abuse 
Mrs.  Von  Eye.  The  witness,  when  asked  if 
she  did  not  hear  all  tlie  conversation,  re* 
plled: 

"Yes,  sir;  I  lieard  Mr.  Byrnes  ask  about  the 
fence,  and  she  positivelr  refused  to  move  IL" 

This  witness  had  a  penKmal  grievance  of 
andeut  date  against  tbe  Ton  Byes. 

Aloj*  Ton  Ety^  tbe  youngest  son  of  tbe 
plaintiff,  lived  with  his  mother,  and  on  tbe 
Saturday  evening  In  question  was  on  a  ve- 
randa about  40  feet  from  their  front  gate. 


T.  BTRNXS.  709 

On  accoirat  of  the  heat,  the  young  man  was 
In  his  night  shirt  and  was  barefooted.  Be  de- 
posed that  tbe  defendant  called  his  mother 
out,  and  said  that  ttie  fence  would  haTe  to 
be  moTed  m  be  wonM  chop  it  down  by  Mon- 
day; that  the  defendant  taiTlted  him  oat  to 
receive  a  spanking,  and  refused  to  come  in 
and  talk  the  matter  over  in  a  reasonable 
mannw,  but  continued  to  abuse  bis  mothor, 
and  Insisted  on  having  a  "acraiT  witb  him ; 
that  he  heard  the  defoidant  call  his  mother 
something,  bat  did  not  catdL  tbe  words,  but 
Mrs.  Moss  told  him ;  and  that  defendant  on 
tiiat  occasim  appeared  to  be  drunk. 

On  tbe  taiOB  €t  Oie  record  before  us,  the 
prqionderance  (tf  the  evidence  is  deaxly  in 
favor  of  the  plalntiflC 

Her  poslUve  statment  that  the  defOidant 
called  her  tbe  vile  names  mentioned  is  tap- 
ported  by  the  equally  positive  testimony  of 
fonr  witnesses;  and  the  only  positive  testi- 
numy  In  favor  of  the  defendant  is  bis  own 
denial  that  be  nttered  the  words  as  charged. 

PlalntUTs  witnesses  were  not  Impeadied. 

Tha  so-called  corroborative  evidence  in  fa- 
vor of  tiie  defendant  is  purely  negative  as  It 
Is  not  shown  that  the  abusive  words  could 
not  have  beea  uttered  without  being  heard  by 
tbe  witnesses  for  tbe  defoidant,  who,  at 
most  heard  only  a  part  oC  the  altercation. 

VITe  do  not  agree  with  the  district  Judge 
that  this  is  a  case  of  the  '^interchange  of  op- 
probrious epithets  and  mutual  vltaperatlon 
and  ainise,*'  as  In  Goldberg  v.  Dobberton,  40 
La.  Ann.  1S03, 16  South.  192,  28  Ij,  B.  A.  7Z1. 
On  tbe  contrary,  the  defendant  was  In  tbe 
wrong  from  the  beginning  to  the  end.  He 
went  to  i^alnturs  premises  and  raised  a  dis- 
turbance ttiat  attracted  the  attention  of  tbe 
whole  nslg^bortkood.  He  threatened  violence 
to  plalntUTs  son,  and  wound  up  by  calling 
plalntifl  Tile  names.  FlalntlS's  remsA  that 
the  defendant  did  not  come  like  a  gutleman, 
or  act  like  a  gentleman,  was  Justifled  by  his 
condact  on  that  occasion.  The  opprobrious 
epithets  were  all  on  one  side. 

Our  appellate  Jurisdiction  over  the  facta 
of  tbe  case  compels  us  to  revise  verdicts  and 
Judgments  wbsa  they  are  clearly  against  the 
preponderance  of  the  e^denoe. 

The  same  Jurisdiction  and  the  mandate  of 
the  Code  of  Practice  compel  us  to  render  wach 
Judgment  as  shoidd  have  been  rendered  be- 
low. Considering  all  the  fkcte  and  dreum- 
stances  of  the  case,  we  fix  the  damages  in 
the  sum  of  $290l 

It  is  therefore  ordned  that  the  Judgment 
below  be  reversed;  and  it  is  now  ordra«d 
that  tbe  plaintiff,  Mrs.  A.  B.  Ton  Bye,  do 
have  and  recover  of  the  dettaidant  Patrick 
Byrnes,  the  sum  of  1280,  with  le^U  Interest 
from  the  date  of  this  decree,  and  costs  In 
both  courts. 

PROTOSTT,  J.,  takes  no  part;  not  having 
heard  the  argnmrat. 


Digitized  by 


710 


GO  SOUTHEBN  BBPOBTEB. 


(U. 


(124  La.) 
No.  17,731. 
BURSE  t.  TBIGALIiL 
(Snpreme  Court  of  Loalsiana.  Nor.  15, 1909.) 

1.  Statbirnt  or  Facts. 

The  defendant  la  chained  by  plaintiff  with 
baying,  contrair  to  law,  placed  a  wooden  gutter 
or  drain,  uncovered,  across  the  sidewalk  in 
front  of  his  property,  with  sides  extending  aof- 
ficiently  above  uie  level  bricks  of  the  sidewalk 
to  catch  the  feet  of  passing  pedestrians.  It 
is  alleged  that  plaintiffs  foot  struck  the  gutter, 
causing  ber  to  tall  and  seriously  injure  herself. 
Sbe  sues  defendant  for  damages.  The  evidence 
showed  that  the  gutter  was  not  placed  across 
the  sidewalk  by  defendant,  but  oy  a  former 
owner  of  the  abutting  property.  The  district 
court  rendered  Judgment  in  favor  of  the  de- 
fendant, and  <m  aK»eal  that  iudsmoit  ia  af- 
firmed. 

2.  MuniciPAi,  CoRPo&ArtoHs  Q  803*)— Drain 
Across  Sidewalk  —  Dutt  or  Pedsbtbian 
TO  Guard  Against. 

It  is  incnmbent  upon  passengers  on  the 
stnetB  to  Qse  at  least  ordinary  care  to  guard 
against  the  existence  and  danger  of  drains 
across  the  sidewalks.  The  necessity  for  such 
drains  baa  been  recognized  for  many  years, 
and  their  general  existence  commonly  known. 
Plaintiffs  in  this  case  lived  in  the  immediate 
neighborhood  of  this  sidewalk,  and  had  passed 
and  repassed  it  almost  daily  for  a  long  while. 
Th9  accident  occurred  at  9  o'clock  in  the  morn- 
ing. No  one  had  ever  complained  of  die  gut- 
ter, or  its  condition. 

[Eld.  Note.— ror  otiier  cases,  see  Municipal 
Corporations^  Cent  Dig.  1}  1673,  1682;  Dec. 
Dig.  i  803.*] 

3.  Evidence  (§  32*)— Judiciax.  Notick— Out 
Ordirancrs. 

There  Is  evidence  In  the  record  of  Its  hav- 
ing been  oiade  by  ordinance  the  duty  of  the 
owners  of  prooerty  abutting  upon  the  streets 
to  keep  the  sidewalks  in  front  of  the  same  in 
repair.  The  Supreme  Court  does  not  take 
judicial  notice  of  city  ordinances. 

[Ed.  Note.— For  otfaer  cases,  see  Bvldence, 
Cent.  Dig.  f  42;  Dec  Dig.  |  32  Appeal  and 
Error,  Cent  Dig.  8  295aT 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  John  St.  Paul,  Judge. 

Action  by  Mary  Burke  against  Genaro  Xrlc- 
alU.  JudgmeDt  for  defendant,  and  plaintiff 
appeals.  AfHrmed. 

Frank  McGIoln,  for  appellant  H.  N.  Gau- 
thler  and  Hyman  Mlthoff,  for  appellee. 

NICHOLLS,  J.  The  plaintiff  alleged  that 
defendant  owed  her  $5,000  In  damages,  with 
legal  interest  from  date  of  Judgment,  for 
this :  That  defendant  owned,  on  and  I^fore 
December  13,  1906,  the  real  property  In  this 
city,  comer  of  Irfiurel  and  Arabella  streets, 
In  the  square  bounded  by  the  streets  named 
Nashville  avenue  and  Anouneiatlon  street; 
that,  prior  to  the  date  mentioned,  defendant 
laid  a  wooden  gutter  or  drain,  uncovered, 
from  his  said  property  across  the  public  side- 
walk  on  Arabella  street  to  the  public  gutter 
on  said  street,  and  this  for  the  purpose  of 
draining  his  property ;  that  said  private  drain 


or  gutter  was  built  of  wood,  weatherworn 
and  stained,  and  Inconspicuous,  with  its  sides, 
however,  extending  atMire  the  level  of  the 
bricks  sufficiently  to  catch  the  feet  of  pass- 
ing pedestralns  and  constituting  a  dangerous 
trap ;  that  said  drain  was  so  placed  by  de- 
fendant contrary  to  law  and  to  the  ordinances 
of  this  city  of  New  Orleans,  particularly 
Flynn's  Digest,  §  342;  that  as,  on  the 
date  above  mentioned,  petitioner  was  walking 
along  the  Arabella  front  of  defendant's  afore- 
said property,  upon  the  public  sidewalk  or 
banquette,  her  foot  was  caught  upon  or  by 
one  of  the  sides  of  defendant's  private  gut- 
ter or  drain  aforesaid,  and  she  was  tripped 
and  thrown  violently  to  the  ground,  and  In- 
jured seriously,  striking  upon  the  bricks  with 
both  her  knees,  and  with  both  of  her  hands 
and  her  arms,  very  badly  braising  and  Injur- 
ing her  knees,  particularly  the  left  one;  that 
as  a  consequence  of  her  Injuries  petitioner 
was  confined  to  her  bed  during  two  months, 
suffering  Intense  physical  and  mental  pain; 
that  after  leaving  ber  bed  she  continaed  to 
suffer  for  some  time  great  pain  as  the  result 
of  said  Injury,  and  was  stlU  suffering  and 
Inconveolaiced,  and  expects  to  continue  so 
suffering  for  some  time  in  the  future,  bow 
long  she  is  tmable  now  to  say;  that  sbe  has. 
as  a  result  of  said  injury,  been  put  to  expense 
in  pbysldan's  bill,  drugs,  etc.  In  the  sum  of, 
say,  $100. 

That  the  laying  of  the  said  private  drain 
or  gutter  by  defendant  across  the  banqoette 
or  sidewalk  atoresald  In  the  manner  stated 
was  a  gross  and  willful  negligence  on  tbe 
part  of  defendant,  and  an  111^1  act,  rmder- 
Ing  him  liable  to  petitioner  for  the  dam^e^ 
actual  and  punitory,  occasioned  her  by  her 
fall  aforesaid.  In  the  full  sum  of  $5,000 — 
$4,000  for  physical  and  mental  suffering,  $100 
for  expenses  incurred,  and  $900  for  punitory 
damages;  and  it  was  fortfaer  alle^d  that 
petitioner  was  not  herself  negligent.  She 
prayed  that  defendant  be  cited,  and  that  he 
be  condemned  to  paj  his  $5,000  and  Interest 
as  damages. 

Defendant  excepted  that  tbe  petition  dis- 
closed no  cause  of  action.  Tbe  exo^tlon  was 
overruled. 

Defendant,  under  reservation  of  tbe  ex- 
ception, answered.  Further  answering,  he 
averred  that  he  was  in  no  way  liable  to  plain- 
tiff. He  denied  that  he  placed  any  obstruc- 
tion on  said  sidewalk,  or  that  the  same  was 
dangerously  out  of  repair,  or  dangerously  de- 
fective, or  that  he  was  in  duty  bound  to  any 
individual  by  cause  of  the  condition  of  said 
banquette.  He  alleged  that  said  sidewalk 
was.  at  the  date  of  the  allied  accident,  in 
no  wone  condition  than  It  bad  been  for  a 
very  long  time  previous  to  his  acquiring  tbe 
ownership  of  the  abutting  property,  and  al- 
leged that  if  the  plaintiff  suffered  any  dam- 
ages at  all,  which  he  denied,  It  was  tbe  Im- 
mediate consequence  of  her  own  carelessness 
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and  negligence ;  that  Bbe  was  not  entitled  to 
recorery  or  compensation  thereof  specially 
from  defendant;  that,  should  there  be  an; 
liability  attached  by  cause  of  the  condition  of 
■aid  walk,  whldi  was  denied,  such  UahUlty 
waa  on  the  part  of  the  city,  an4  not  on  re- 
spondent. He  prayed  that  there  be  judgment 
herein  In  hia  favor  and  against  plaintiff,  to- 
gether with  all  costs,  and  for  all  general  and 
special  relief. 

The  district  court  rendered  Judgment  In 
favor  of  the  defendant,  and  plaintiff  has  ap- 
pealed. 

The  district  judge  accompauled  the  Judg- 
ment with  the  tollowlDg  written  opinion : 

"When  the  exception  of  no  cause  of  action 
was  overruled,  it  waa  because  of  the  allegation 
that  defendant  had  bimaelf  built  the  drain 
acroBB  the  sidewalk,  and  had  done  bo  negli- 
gratly,  and  the  theory  upon  which  this  auit 
waa  filed  and  the  petition  sustained  by  the  court 
was  that  whoever  places  an  obstniction  upon  a 
public  highway  Is  liable  for  the  damages  occa- 
sioned thereby.  But  the  proof  does  not  aaatain 
tbe  allegation;  on  the  contrary,  it  is  shown 
that  the  gutter  was  in  the  same  condition  at 
the  time  defendant  bougrht  the  property  as  It 
was  when  plaintiff  was  injured. 

"Hence  defendant  is  liable,  if  at  all.  only  on 
account  of  his  failure  to  keep  the  sidewalk  in 
front  of  his  premises  in  good  condition.  But 
there  Is  no  public  law  of  this  state  which 
obliges  the  owner  of  a  lot  in  an  incorporated 
city  to  keep  in  repair  any  part  of  the  public 
street  In  front  of  his  property.  There  may, 
perhaps,  be  city  ordinances  fo  that  effect  (Act 
No.  4C,  p.  54,  of  1896,  S  15.  No.  6) ;  but  no 
such  ordinance  baa  been  introduced  In  evidence. 
There  will  therefore  be  Judgment  for  defend- 
ant." 

Plaintiff's  charge  that  defendant  Illegally 
and  aniawfully  placed  an  obstruction  on  the 
sidewalk  upon  Arabella  street,  by  making  or 
placing  across  said  sidewalk  a  drain  in  which 
was  inserted  a  wooden  gutter  so  made  and 
placed  as  to  subject  the  passers  on  tbe  street 
to  bodily  harm,  is  not  borne  out  by  the  record. 
The  evidence  shows  that  the  drain  and  wood- 
en gutter  were  placed  through  and  across 
the  sidewalk  before  defendant  purchased  the 
property,  by  some  former  owner  of  the  same. 
The  accident  occurred  to  plaintiff  at  9  o'clock 
In  the  morning.  She  bad  lived  In  the  Immedi- 
ate neighborhood  for  a  long  while,  and  pass- 
ed and  used  the  sidewalk  In  the  conditlpn  In 
which  It  was  at  the  time  of  the  accident  al- 
most daily,  and  mast  have  known  tbe  pre- 
cise situation.  Neither  she  nor  any  one  else 
had  complained  of  It  to  the  tenant  or  tbe 
owner  of  tbe  property,  nor  qotlfled  the  one  or 
the  other  to  remove  or  repair  it  Drains 
across  the  sidewalks  of  the  city,  for  tbe  pur- 
pose of  carrying  off  surface  water  from  the 
lots  abutting  upon  the  same,  or  draining  them, 
have  existed  for  many  years  and  hare  been 
recognized  aa  a  well-known  necessity.  Tls- 
sot  V.  Tel^aph  Company,  39  La.  Ann.  1001, 
3  South.  261,  4  Am.  St  Rep.  248.  Some  of 
these  drains  have  been  covered,  and  many 
uncovered-  In  view  of  that  condition  and 
situation.  It  Is  Incumbent  upon  passengers 


upon  the  streets  to  use  ordinary  care*  at  least, 
in  guarding  against  the  existence  and  danger 
of  such  gutters  and  drains.  Tatje  v.  Fraw- 
ley,  S2  La.  Ann.  884,  27  South.  389;  Peeta  t. 
Railroad  Co.,  42  La.  Ann.  546,  7  South. 
688;  Moore  v.  <SbTeTeport,  3  La.  Ann.  645; 
Koch  V.  Village  of  Edgewater,  14  Hun,  544. 
546. 

If  this  ciise  were  one  Involving  the  ques- 
tion as  to  whether  It  waa  the  duty  of  the  de- 
fendant  to  have  kept  the  sidewalk  In  front 
of  his  property  "In  repair,"  there  would  be 
no  evidence  in  the  record  going  to  show  that 
such  duty  bad  in  fact  been  Imposed  upon  him 
by  law.  No  ordinance  to  that  effect  was  in- 
troduced In  evidence.  We  do  not  take  Judi- 
cial' notice  of  city  ordinances.  City  v.  Crem- 
oninl,  85  La.  Ann.  366 ;  City  v.  Labatt.  83  La. 
Ann.  107.  We  are  not  called  on  to  decide 
what  the  rights  and  obligations  of  the  par- 
ties would  have  been,  had  such  an  ordinance 
been  shown  to  have  been  adopted.  Betz  v. 
Limlngl,  46  La.  Ann.  1113,  16  South.  3S5,  49 
Am.  St.  Rep.  344. 

The  Judgment  appealed  from  is  In  our  opin- 
ion correct  and  It  Is  hereby  affirmed. 


(124  La.) 
No.  17,821. 
STATE  WILLIAMS. 

(Supreme  Court  of  Louisiana.    Nov.  15,  1909.) 

1.  Cbiminal  Law  (8  706*)  — New  Tbial  — 
Thbeat  of  Peejuby  Pbosecution. 

Although  one  or  more  witnesses  were  told 
that  the  district  attorney  had  said  that  he  would 
prosecute  witnesses  in  the  case  for  perjury  if 
they  perjured  themselves,  it  will  not  be  consid- 
ered as  a  threat,  affording  ground  to  set  aside  a 
verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1661;  Dec.  Dig.  |  700.*J 

2.  Orimikal  Law  (§  658*)— New  Tbiai^Ai- 
BE8T  OF  Witness  fob  Pebjubt. 

The  witness  arrested  on  the  trial  for  per- 
jury, after  he  had  testified,  was  not  arre«;teu  in 
presence  of  the  Jury;  nor  was  it  proven  that 
the  witnesses  were  aware  of  hia  arrest  befoie 
they  testified. 

[Ed.  Note.— For  other  cases,  see  Criminal  Lew. 
Cent.  Dig.  i  1534^ ;   Dec.  Dig.  8  GSa*] 

3.  Cbiuinai.  Law  (§  9o7^)  — Vebdict— Im- 

FEACHUBST  BT  JUBOBS. 

Jurors  cannot  tie  heard  to  Impeach  their 
own  verdict,  particularly  when  It  Is  a  fair  In- 
ference that  the  evidence  of  other  witnesses 
might  have  been  offered. 

[Bd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent  Dig.  §§  2392-2395;  Dec  Dig.  S  95".*] 

4.  Cbiminai,  Law  (|S  1037,  1154*)— Rekabks 
OF  District  Attobnet  — Time  fob  Objec- 
tion—Pbejudicial  Effect. 

It  is  not  evident  that  the  remarks  of  the 
district  attorney  in  argument  before  tbe  Jury,  to 
which  objection  was  urged  only  on  tbe  motion 
for  a  new  trial,  were  prejudicial.  If  they  were, 
the  objection  was  not  timely  urged. 

The  court  restrains  counsel  when  their  re- 
marlcs  are  intemperate  and  go  beyond  tbe  bounds 
of  propriety.  It  Is  a  matter  largely  of  diacipllDe, 
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generally  affordiog  do  grounds  of  complaint  od 
appeal, 

[Ed.  Note.— For  other  casea,  aee  GrimlnaJ  Law, 
Cent.  Dig.  M  1681,  2&16.  S069;  Dee.  Dig.  li 
1037,  1154.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Twent7>Secoiid  Judicial  Dis- 
trict Gotirt,  Parlsb  of  East  Baton  Bouge ;  H. 
F.  BruDot.  Jndge. 

Alex  WlIUamB  was  coDvlcted  of  murder, 
and  he  appeals.  Affirmed. 

Taylor  A  Smltherman,  for  appellant  Wal- 
ter Galon,  Att7.  Gen.,  Hubert  N.  Wax,  DlsL 
Atty.  (B.  a  Pleasant,  of  counael),  for  the 
State. 

BBEAUX,  a  J.  This  is  an  appeal  from  a 
sentoice  and  Judgment  of  tbe  district  court 
condemning  the  defendant  to  suCter  tbe  ex- 
treme penalty  of  the  law  on  tbe  cbai^  set 
out  in  tbe  Indictment,  of  having  murdered 
Walker  McMtcbael  on  tbe  23d  day  of  May, 
1909. 

Tbe  motion  for  new  trial  presents  the 
grounds  of  defense. 
Tbese  grounds  are: 

First,  that  tbe  verdict  was  contrary  to  the 
law  and  tbe  evidenee. 

We  will  dispose  of  that  ground  with  tbe 
statement  tbat  this  general  allegation  has 
never  been  held  snffldent,  on  appeal,  to  set 
aside  a  verdict. 

Tbe  second  ground  of  d^etue  is-  that  the 
district  attorney  Intimidated  witnesses  by 
threatening  to  have  them  arrested  for  per- 
jury If  they  did  not  tell  the  truth,  and  that 
one  of  defendant's  witnesses,  George  Wil- 
liams, was  arrested  for  that  offense  at  the 
Instance  of  tbe  district  attorney,  at  the  mo- 
ment he  was  discharged,  In  tbe  presence  of 
the  Jury  and  to  their  knowledge,  as  wdl  as 
to  the  knowledge  of  other  witnesses  who  had 
not  yet  testified;  that  the  witness  thus  ar- 
rested had  not  committed  the  crime  for  which 
he  was  arrested. 

The  next  ground  of  the  motion  for  a  new 
trial  was  that  In  tbe  argument  the  prose- 
cuting officer  expressed  the  belief  that  the 
accused  was  guilty  and  asked  the  Jury  to 
convict  him. 

Still  another  ground  brought  up  on  the  mo- 
tion for  a  new  trial  Is  that  the  Jurors  were 
improperly  Influenced  in  tbe  room  of  delib- 
eration by  the  statement  of  one  of  tbe  ju- 
rors about  the  accused  carrying  arms  to  at- 
tack a  white  man  named. 

The  district  attorney  filed  a  written  motion 
to  dismiss  the  application  for  a  new  trial 
on  different  grounds — among  them,  that  the 
application  was  not  sustained  by  the  affi- 
davit of  tbe  defendant,  nor  by  tbe  affidavit 
of  any  of  the  witnesses. 

However  well  grounded  this  motion  is  In 
some  respects,  we  decline  to  sustain  It  as  ■ 
whole.   In  favorem  Tit»  technloU  objections 


are  [)assed,  to  consider  other  points  made  Id 
defense  of  the  accused.  And  to  ascertain  If 
the  defense  presents  grounds  for  reversing 
the  verdict  and  Judgment,  we,  as  Just  stated, 
pass  that  motion;  In  other  words,  we  de- 
cline to  gnmt  the  motion  to  dismiss. 

Recurring  to  the  second  ground  for  dis- 
cussion, to  wit,  the  intimidation  of  witnesses 
by  an  assertion  of  the  district  attorney,  made 
before  the  trial,  that  he  would  have  wit- 
nesses arrested  for  perjury  If  they  did  not 
tell  tbe  truth,  there  is  no  evidence  upon  the 
subject  except  the  statement  of  the  district 
attorney,  who  says  that  be  had  heard  of 
contemplated  impropriety  In  that  respect, 
which  prompted  him  to  make  the  remark. 

There  is  nothing  serious  in  this  [>oint. 

Tbe  further  ground  alibied  by  the  defend- 
ant Is  that  one  of  his  witnesses,  George  Wil- 
liams, was  arrested  for  perjury  at  the  In- 
stance of  the  state,  through  the  prosecuting 
officer,  in  tbe  presKice  of  the  Jury,  before 
verdict 

The  arrest  of  a  witness  In  the  presence 
of  nnd  to  the  knowledge  of  tbe  Jury  is  cause 
sufficient  to  reverse  a  verdict 

It  does  not  appear  that  the  facts  are  en- 
tirely as  stated  by  tbe  defense. 

A  nnmt>er  of  witnesses  were  examined  to 
sustain  the  defendant  on  this.point 

The  first  witness  for  the  defendant  was 
tbe  district  attorney,  who  said  that  be  did 
not  have  the  witness  Williams  arrested  In 
tbe  presence  of  the  Jury ;  that,  while  it  Is 
true  that  he  had  him  arrested  on  tbe  charge 
of  perjury,  he  told  the  arresting  officer  In 
a  low  tone  of  voice  to  have  an  eye  to  the 
witness;  that  he  was  careful  not  to  let  the 
Jury  know  of  the  Intended  arrest 

Tbe  officer  by  whom  the  arrest  was  made 
testified  that  the  witness  George  Williams 
was  about  18  or  20  feet  from  tbe  Jury  at  tbe 
time:  that  the  Jury  was  being  retired  to 
the  Jury  room  when  tbe  district  attorney  di- 
rected him  to  place  tbe  witness  In  prison: 
no  demonstration  was  made:  witness  was 
quietly  told  to  follow  him.  This  witness  fur- 
ther stated  that  be  bad  been  requested  by 
counsel  for  defendant  to  keep  all  knowledge 
of  tbe  arrest  from  the  other  witnesses  of 
tbe  accused,  and  to  make  tbe  arrest  quietly, 
and  that  he  complied  with  this  request. 

We  can  only  say.  In  r^ard  to  this  point 
that  It  does  not  appear  that  the  Jury  had 
knowledge  of  tbe  arrest  Every  precaotlon 
was  taken  to  keep  tbe  matter  quiet 

We  have  noted  that  counsel  for  the  ac- 
cused knew  that  the  witness  Geoi^  WDliams, 
would  be  arrested.  He  contented  hlmatif 
with  directing  the  <lepatf  sheriff  not  to  let 
it  be  known. 

Tbe  evidence  before  us  does  not  admit  et 
the  conclusion  that  anything  was  done  by  ei- 
ther of  the  officers  to  improperly  Influence  the 
Jury  or  Intimidate  the  witnesses. 

Verdicts,  sentences,  and  Judgments  wovld 
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become  very  nncertaln.  If  Uie  reviewing  court 
npon  the  evidence  before  ub  were  to  annul 
them. 

The  evidence  must  be  positive,  and  gl\-e 
rise  to  a  reasonably  certain  state  of  facts, 
in  order  to  sustain  the  point  ui^ed. 

We  pass  to  the  next  point  urged*  to  wit- 
that  the  testimony  of  certain  Jurors  offered 
by  defendant  to  be  sworn  was  admissible  to 
prove  that  the  Jurors  knew  of  the  arrest  be- 
fore the  verdict  had  been  rendered. 

We  have  noted  that  tbe  application  to 
have  this  testimony  admitted  was  not  sus- 
tained by  the  oath  of  the  accused,  nor  was 
aRldavlt  produced  to  sustain  the  fact  al- 
leged. It  was  not  evident  that  tbe  proposed 
evidence  could  not  have  been  discovered  be- 
fore tbe  motion  for  a  new'  trial  was  filed. 
It  is  not  stated  when  the  defuse  was  made 
aware  of  the  irregularity  charged. 

Under  the  drcomstances  of  this  case,  the 
evidence  was  not  admissible. 

There  were  witnesses  present,  who  could 
have  testified  as  to  this  extraneous  fact,  If 
It  be  as  alleged.  They  were  not  called  npon 
to  testify;  but  defendant  chose  to  single 
out  a  few  of  the  Jurors,  without  making  an 
affidavit  to  base  tbe  allegation  for  a  new 
trial. 

But,  without  regard  to  facts  stated  above, 
jurors  could  not  be  heard  to  Impsich  their . 
own  verdict   It  was  not  an  extraneous  fact ! 
exclusively  within  their  knowledge  In  r^ard  1 
to  which  testimony  could  be  heard.  | 

GouEts  have  been  extremely  slow  In  ad- 
mitting testimony  of  Jurors  themselves  to 
Impeach  their  own  verdict    They  are  not ': 
heard  as  to  tbe  reasons  which  lead  to  the 
finding  of  a  verdict 

It  must  be  presumed,  to  a  reasonable  ex- 
tent, at  least,  that  the  district  Judge  would 
have  been  aware  of  any  Impropriety  in  thl^ 
respect  and  he  would  have  Interposed  his 
anthorlty  to  put  an  end  to  It,  to  prevent  tbe 
least  attempt  in  tbe  direction  of  In  any  way 
Inflnenclng  the  Jurors  or  witnesses. 

His  statement  does  not  lead  to  the  Infers 
ence  that  the  fiicts  are  as  allq^ed  by  the 
defendant 

In  order  to  give  strength  and  vitality  to 
that  point.  It  would  have  required  other  evi- 
dence than  was  produced. 

The  verdict  cannot  be  set  aside,  and  the 
case  remanded;  It  not  being  reasonably  cer- 
tain that  any  of  tbe  Jurors  knew  anything 
about  the  arrest  or  that  the  witnesses  were 
at  all  Intimidated. 

The  further  contention  is  presented  on 
the  part  of  the  accused,  upon  a  point  some- 
what similar,  that  during  the  course  of  the 
dellberationB  of  tbe  JU17,  before  tbey  agreed 
npon  a  verdict  one  of  the  Jurors  told  the 
other  members  of  the  Jury  that  some  months 
ago  the  accused  had  carried  a  gun  for  the 
purpose  of  inflicting  bodily  harm  npon  a 
white  man,  naming  bim. 

If  this  complaint  Is  sustained  by  the  facts. 
It  involve*  ft  matter  which  took  place  with- 


in the  room  of  deliberation  and  while  the 
Jury  was  deliberating. 

This  statement  was  clearly  not  admissible. 
It  could  not  be  proved,  even  if  as  alleged 
by  a  Juror. 

The  defendant  not  having  sustained  his 
application  under  proper  oath,  the  testi- 
mony was  not  admissible.  The  authorities 
are  very  clear  npon  the  subject  It  Is  set- 
tled by  many  decisions.  See  State  v,  Cor- 
coran, 50  La.  Ann.  453,  23  South.  511;  State 
V.  Bates,  38  La.  Ann.  481;  Stete  v.  Price, 
87  La.  Ann.  215;  State  v.  Beatty,  30  La. 
Ann.  1266;  State  v.  Fruge,  28  La.  Ann.  657. 

The  next  complaint  of  tbe  defendaut  is 
that  the  district  attorney.  In  addressing  tbe 
Jury,  added  to  the  force  of  his  own  evidence 
on  the  trial  by  stating  that  he  believed  the 
accused  guilty. 

The  foregoing  Is  tbe  complaint  set  out  in 
the  motion  for  a  new  trial;  but  tbe  bill  of 
exceptions  taken  to  tbe  court's  ruling  over- 
ruling the  motion  contains  no  reference  to 
this  objection. 

Be  this  as  it  may.  It  does  not  appear, 
even  by  the  allegations  of  the  motion  for  a 
new  trial,  that  any  objection  was  made  at 
the  time  to  the  remarks  of  the  district  at- 
torney. The  Judge  was  not  called  upon  to 
check  his  line  of  argument  Tbe  objection 
was  raised  the  first  time  ou  the  bearing  of 
the  motion  for  a  new  trial,  really  too  late 
to  have  the  motion  considered. 

It  Is  not  to  be  assumed  that  the  remarks 
were  prejudicial.  Counsel  for  the  defend- 
ant would  not  have  permitted  them  to  re- 
main unobjected  to. 

Learned  counsel.  In  support  Of  tbls  point, 
confidently  quotes  from  Marr's  Digest  P- 
764. 

The  text  does  not  impress  us  as  it  has 
learned  connseL  The  subject  is  treated  by 
it  as  an  impropriety,  not  as  cause  sufficient 
to  set  aside  a  conviction. 

We  have  examined  the  decisions  which 
give  support  to  the  text  They  do  not  sus- 
tain defendant's  contention. 

The  first  of  these  decisions  In  date  is 
S^ate  V.  Johnson  and  Butler,  In  which  tbe 
court  while  mildly  disapproving  of  the 
remarks  made  by  the  prosecuting  officer,  de- 
clined to  set  aside  the  verdict 

In  State  v.  Forbes,  111  La.  476,  85  South. 
710,  the  syllabus  correctly  lays  down  the 
rule,  to  wit  that  intemperate  utterances 
of  counsel  should  have  been  restrained*  and 
that  failure  to  restrain  the  counsel  does  not 
have  tbe  effect  of  vitiating  tbe  verdict 

In  State  v.  Thompson.  100  La.  298,  S3 
South.  820,  the  vlewa  expressed  were  sub- 
stantially similar. 

In  State  v.  Fourcby,  51  La.  Ann.  228,  25 
South.  109,  the  court  said  that  the  (Ejection 
was  not  ground  for  reversal,  although  the 
remarks  were  impr<q>er. 

In  State  v.  Meche,  114  La.  231,  38  South. 
152,  the  court  approvingly  quotes  from 
State     Johnaon,  4S  La.  Ann.  87*  10  South. 
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213,  and  agalD,  although  the  remarks  of  the 
dlBtilct  attorney  were  not  what  they  should 
have  been,  the  court  declined  to  set  aside 
the  verdict 

In  State  v.  Clayton,  113  La.  782,  37  South. 
7S4,  the  Improper  Remarks  of  the  district 
attorney  were  again  referred  to  by  the  de- 
fense as  gronnd  to  set  aside  the  verdict, 
and  again  the  court,  while  not  approving 
the  remarks,  held  that  they  were  not  ground 
for  setting  aside  the  verdict 

The  ruling  was  similar  In  State  v.  Young. 
114  La.  686,  38  South.  617. 

To  resume:  The  witnesses  were  not  In- 
timidated. The  arrest  was  not  made  In  the 
presence  of,  nor  to  the  knowledge  of,  the 
Jury  before  verdict  ^ 

The  testimony  of  jurors  Is  not  admis- 
sible to  prove  extraneous  facts,  In  the  ab- 
sence of  the  least  evidence  going  to  show 
that  there  was  no  other  evidence  to  be  had 
than  that  of  the  jurors  themselves. 

The  remarks  of  the  district  attorney  af- 
ford no  ground  to  set  aside  the  verdict 

For  these  reasons  we  are  constrained  to 
the  conclusion  that  we  would  not  be'  war- 
ranted in  disturbing  the  verdict 

For  the  reascms  assigned,  the  verdict,  sen- 
tence* and  judgment  are  afiBrmed. 


(124  La.) 
No.  17.547. 

CASANAS  et  al.  v.  AUDUBON  HOitBL  CO., 
Limited,  et  al. 

(Supreme  Ooart  of  Louisiana.    Oct  18,  lOOB. 
Rehearing  Denied  Nov.  29.  1909.) 

1.  CoiniiTTK  Placed  in  Ghabok  Of  Busi- 
ness. 

Hie  debtor  was  embarrassed  financially. 
He  placed  a  committee  In  charge  of  his  business, 
to  be  coDdncted  by  this  committee  for  the  bene- 
fit of  his  creditor!. 

2.  Knowledge  of  GsEDiTOBa. 

All  the  creditors  consented,  enept  a  few, 
who  did  not  They  had  knowledge  of  the  meet- 
ing held  and  of  the  agre^neat  made  between  the 
debtor  and  nearly  all  of  the  creditors. 

3.  PABTiEa  (I  5*)— AonoR  on  Behalf  of  An- 

OTHEB. 

It  does  not  appear  by  the  terms  of  the 
agreement,  nor  by  the  minutes  of  the  proceed- 
ings which  anthoriaed  the  agreement,  that  the 
debtor  tranaCerred  the  right  plaint!^  claim. 

[Bd.  Note^For  other  cases,  see  Fmrtlei,  Cent 
Dig.  I  5;  Dec.  Dig.  1  ft.*] 

4.  Pdbpobb  of  StJTt. 

The  i^aintiffs  inttitoted  this  snit  to  annul 

and  set  aside  the  subscriiitioQ  to  stock  taken  by 
their  debtor  in  a  corporation,  known  as  the  "Au- 
dubon Hotel  Company,  Limited." 

5.  cobpobations  (8  38*)  —  amendment  of 
Chabtbb— Consent  bt  Stookholdeb  — Bs- 

.  TOPPEL. 

The  debtor.  Fabadier,  is  estopped,  and 

plaintiffs  as  well. 

[Ed.  Note.— For  other  cases,  see  Corporations, 

Dec.  Dig.  §  38.  •] 


Q.  Assignments  fob  Benefit  or  Cbeditobs 
(1  268')— Agbeements  Amono  Ceedctobs— 
Effect  on  Cbeditobs  Not  Pabtisk— Thibd 
Persons. 

If  the  creditors,  who  took  part  In  the  meet- 
ing which  resulted  In  an  agreement  are  conclud- 
ed, it  does  Dot  l)ind  the  duendants,  who  did  not 
take  part  In  the  meeting. 

[Ed.  Note.— For  other  cues,  see  Aamgnments 
for  Benefit  of  Creditors,  Dec  Dig.  1  26&*] 

7.  COBPOBATIONB    (fi    84*)  —  AHBITDXEIIT  OF 

Ghabter— Change  of  Pubpose. 

The  change  or  amendment  made  to  the  orig- 
inal charter,  to  which  the  debtor  ccHiNnted,  was 
not  a  radical  change  tiaving  the  effect  of  raleaa- 
ing  the  debtor  from  his  contract  as  a  sabscriber 
to  shares  of  defendant  company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  298;   Dec.  Dig.  t  84.*] 

S.  Otheb  Points  Not  Decided. 

Other  groott<}a  of  defense  are  not  dedded. 
as  the  issues  are  disposed  ot  without  having  to 

decide  them. 
(Syllabus  by  tbe  Court) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  George  H.  Tb^ard.  Jndge. 

Action  by  B.  C.  Casanas  and  others  against 
the  Audubon  Hotel  Company,  Limited,  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs appeal.  Affirmed. 

W.  S.  ParkersoD  and  Bernard  Bruenn,  for 
appellants.  Merrick  &  Lewis  and  Dart  & 
Keman.  for  appellees. 

BKEAUX,  C.  J.  The  purpose  of  plaintiff 
in  instituting  this  suit  was  to  obtain  a  Judg- 
ment setting  aside  a  sale  of  shares  made  to 
Anthony  Fabacher  by  tbe  defendant  company. 

In  order  to  be  able  to  buy  these  shares,  be 
(Fabacher)  borrowed  $25,000  from  Mr.  Fair- 
fax, a  broker.  Plaintiffs  allege  that  It  was 
a  loan  by  tbe  Commerclal-Germania  Trust 
&  Savings  Bank,  through  their  agent,  Mr. 
Fairfax. 

Fabacher  afterward  transferred  the  shares 
he  bought  from  the  Audubon  Hotel  Company 
to  this  bank  as  secnrlty  for  the  amount  which 
he  had  borrowed  from  Fairfax,  agent. 

They  offered  to  return  the  shares  on  receiv- 
ing t^  amount  which  he  had  paid  for  them, 
to  wit,  $25,000. 

The  remainder  due  by  Fabacher  to  the  bank 
In  this  transaction  is  $10,000. 

He  (Anthony  Fabacher)  on  May  6,  1908, 
placed  ills  property  In  the  hands  of  his  cred- 
itors, represented  by  plaintiffs  as  a  committee 
appointed  by  the  creditors  to  represent  their 
Interest.  . 

Plaintiffs'  allegation  is  that  tbe  creditors 
and  Fabacher  gave  this  committee  the  entire 
control  of  bis  (Fabacher's)  business,  and  that 
after  fuU  control  had  been  given,  and  in  view 
of  this  control,  the  creditors  extended  the 
time  of  payment  of  his  Indebtedness  to  them. 

Plalntlflte  allege  that  the  Commercial -Ger- 
mania  Trust  &  Savings  Bank,  creditor 
Fabacher  for  $10,000,  Is  secured  by  shares 
of  the  Audubon  Hotel  Company,  which  shares 
they  wish  to  return,  as  before  mentioned,  on 
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receipt  of  Rmoant  pat^  by  their  ivliiclpal, 
Fabacher,  to  tbe  bfrtel  eompany. 

On  the  20th  of  Norember,  190S,  Fabadier 
became  ttie  owner  of  2G0  shares  of  the  cap- 
itiD  Btodc  of  the  Andnbon  Hotd  Company, 
Limited.  For  the  Becnrlt7  of  flie  payment 
of  the  amoant  he  had  borrowed,  he  transfer^ 
red  at  the  Ume  these  2S0  shares  of  stock  as 
security  to  the  Gommercial-Germanla  Bank 
for  the  amount  he  borrowed  to  pay  for  the 
shares  (In  part  at  least),  the  par  value  of 
which,  as  set  out  In  the  charts,  was  |100  per 
share. 

The  complaint  of  plaintiffs  la,  and  this 
Is  the  ground  upon  which  they  have  sued: 
That  tbe  hotel  company  has  entirely  changed 
the  object  and  purpose  for  which  it  was  or- 
ganized; Oiat  originally,  as  stated  In  the 
charter,  the  object  and  purpose  was  to  build 
and  fundsh  and  operate  and  condnct  a  hotel ; 
but  that  on  the  1st  day  of  October,  t908, 
those  trbo  had  control  of  the  management  of 
the  company,  despite  the  protest  of  plaintiffs, 
departed  radically  from  the  purpose  express- 
ed In  the  original  charter ;  that  the  charac- 
ter of  the  business  was  changed,  other  re- 
sponsibilities added,  and  other  business  ven- 
tures proposed,  with  whldi  they  did  not  In- 
tend to  have  anything  to  do. 

The  complaint  on  part  of  plalntlffB  further 
Is :  That  on  the  date  before  mentioned  the 
president  of  the  Audubon  Hotel  Company  di- 
rected the  amendment  of  article  1  of  the 
original  charter  so  as  to  change  the  name 
from  the  Andubon  Hotel  Company,  Limited, 
to  another  name  Indicative  of  tbe  Intention  to 
change  tbe  nature  of  tbe  business;  that  the 
object  and  controlling  purpose  of  the  original 
Incorporation  was  the  erection,  furnishing, 
and  operating  of  a  hotel ;  but  that  the  whole 
and  sole  object  of  tbe  new  corporation,  under 
the  amended  charter.  Is  the  erection,  furnisb- 
Ing,  and  operation  of  stores — a  different  pur- 
pose, as  plaintiffs  all^e. 

The  plaintiffs  claim  that  the  departure 
from  the  original  purpose  of  the  company  was 
eufflclently  radical  to  release  Fabacher  frook 
finy  further  obligation,  after  having  return- 
ed said  shares,  and  that  he  has  a  right  to  the 
return  of  the  money  he  has  paid,  and  to  a  re- 
lease from  all  Indebtedness. 

Petitioners  specially  allege  and  Insist  that 
they  protested  against  any  change  from  the 
original  charter.  They  aver :  That  the  of- 
ficers, directors,  and  managers  of  the  Com- 
mercial-Germania  Tmst  &  Savings  Banlc 
were  the  lenders  to  Fabacher,  the  balance  of 
which  loan  amounts  to  the  sum  alleged;  that 
the  money  was  loaned  by  this  bank  through 
Fairfax  to  Fabacher  for  the  purpose  of  pay- 
ing tbe  Audubon  Hotel  Company  for  the  said 
Btocfc  which  the  Commerclal-Clermanla  Trust 
&  Savings  Bank  held  as  collateral  for  said 
loan ;  that  Fairfax  was  only  the  agent  of  the 
bank;  and  that,  while  It  appeared  that  the' 
loan  was  made  by  him.  It  was,  as  before  stat- 
ed, by  the  Commerdal'Gennanla  Trust  &  Sav- 


ings Bank  on  account  of  the  Audubon  Hotel 
Company. 

With  referrace  to  tiie  chat^  made  In  the 
original  diarter  by  its  subsequent  amend- 
ment, as  before  mentioned,  the  contention  is 
that  1^  It  Fabacher  Is  released  from  any  ob- 
ligations im  hlfl  contract  and  that  petition- 
ers, representlug  him  aa  a  committee,  as 
above  stated,  are  entitled  to  recover  the  mon- 
paid  by  him. 

To  this  petition,  the  defendant  excepted: 
First,  on  the  ground  that  the  petlttoners  dls- 
cloaed  no  cause  or  right  of  actloiL  In  a  sup- 
plemental exception  defendant  urged  that  It 
was  entitled  to  vyet  of  power  of  attorney, 
agreraieBt  of  contract  refnred  to  In  the  first 
paragraiA  of  the  petition;  and.  further, 
that  It  was  entitled  to  more  complete  Infor- 
mation as  to  tbe  source  at  the  authoriza- 
tion tb«reln  claimed.  In  the  second  place, 
that  there  had  been  misjoinder  of  parties. 
And.  in  tbe  third  place,  plalntifrB  had  failed 
to  make  necessary  parties  to  the  suit  in 
that  they  had  omitted  to  Join  Anthony  Fa- 
badier,  who  is  a  necessary  party.  I^astly. 
the  exceptor  pleaded  estoppel  1^  the  conduct 
and  the  action  of  Fabacher,  who  was,  it  al- 
leged, present  at  tiie  meeting  referred  to  In 
the  petition,  and  voted  for  the  amendment 
of  the  charter. 

The  exception  was  maintained,  and  plain- 
tiff^ demand  dismissed. 

From  that  Judgment,  plaintiffs  prosecute 
this  appeal. 

There  was  evidence  Introduced  on  the  trial 
of  the  exception.  No  objection  was  urged 
to  Its  admission.  Besides,  plaintiff  complied 
with  defendant's  prayer  for  oyer  and  hand- 
ed to  him  a  copy  of  the  proceedings  of  the 
meeting  of  the  creditors  of  Fabacher,  on 
May  e,  1908,  which  Is  before  us. 

Tbe  document  signed  has  Important  tear- 
ing upon  the  issues.  We  therefore  make 
note  of  it  here  in  extenso. 

By  It  tbe  creditors  of  Fabachbr  agreed  to 
extend  the  time  of  payment  of  their  claims 
against  him  three  years,  "on  condition,"  as 
expressed  In  tbe  agreement,  "that  five  of  his 
creditors  shall  be  elected  to  carry  on,  con- 
duct, and  control  his  business." 

On  his  part,  Fabacher  agreed  to  turn  over 
to  this  committee  (the  plaintiff)  "full  con- 
trol of  bis  business,  and  to  receive  a  month- 
ly allowance  for  himself,  which  ahall  be  fix- 
ed by  the  said  committee." 

The  committee  agreed  to  pay  cash  for  all 
business  conducted  by  It,  and,  after  having 
accumulated  a  sufficient  amount,  to  prorate 
and  i>ay  the  net  profits  to  the  creditors. 

One  member  of  the  committee  was  to  have 
active  chaise,  and  the  amounts  collected 
were  to  be  paid  In  bank  subject  to  check 
by  the  committee  only. 

This  agreement  was  signed  by  Fabacher. 
the  debtor,  and  60-odd  creditors  consented 
to  it 

It  la  charged  In  plaintiff's  petition  that 


Digitized  by 


716 


BO  SOUTHERN  BBPORTEa 


de/endants  were  well  aware  of  this  agree- 
ment at  the  time  that  the  amendment  here- 
after noted  was  made.  Defendants  were  no- 
tiOed  that  a  meeting  of  the  creditors  wonid 
be  held  on  May  6,  190S.  They  did  not  at- 
tend the  meeting. 

After  the  meeting  had  been  held,  each 
creditor  was  notified  of  what  had  been  done. 
It  was  stated  in  the  notice  to  each  credi- 
tor: 

"A  great  majority  of  bis  ereditois  were  pres- 
ent at  the  meeting,  and  the  result  was  reached 
by  a  a&animous  vote." 

The  creditors  were  notified  to  write  ont 
and  forward  their  cmisent  to  the  agreunffiit 
made  by  the  committee  and  plalntllBi  with 
Fabacher. 

The  charter  of  the  Anduboo  Hotel  Com- 
pany, Ltd.,  was  annexed  to  and  made  part 
of  the  petition. 

A  notarial  act,  also  made  part  of  the  peti- 
tion, shows,  as  declared  by  Mr.  W.  Mason 
Smith,  president  of  the  company,  that  on  the 
1st  day  of  October,  following  a  gmeral  meet- 
ing of  the  atoi^olders,  called  for  the  pur- 
pose, dedded  to  amend  the  charter,  as  made 
evident  by  a  copy  of  the  ameodment  before 
Di.  A  meeting  waa  b61d  and  anthorlced  the 
president  to  algn  all  neceesary  proceedli^  In 
matter  of  this  amendment 

The  amendmoit  <3ianged  the  name  of  the 
corporation  from  Aodnbon  Hotel  Ounpany, 
Ltd.,  to  Avdabmi  Bolldlng  Company,  Ltd. 

Under  the  first  charter  the  company  was 
authorised  to  *^nirdiaae,  lease  w  otherwise 
acquire  for  cash,  or  on  terms  of  credit,  real 
estate  in  Mow  Orleans  or  elsewhere;  to  erect 
thereon  a  hotel  or  other  buildings ;  to  eqnip 
and  famish  the  same;  to  oondnt^  manage 
and  operate  or  lease  a  hotel  or  hotels  with 
tumltoreand  apidiances  fiiereon,  reetanrants, 
cafes,  barrooms,  theaten,  places  of  amuse- 
ment and  entertainment,  and  generally  to  do 
and  perform  any  and  aQ  thln^  perUnoit 
and  gornmne  to  the  power  her^  granted." 

While  the  amendment,  before  noted,  pro- 
vides that  the  antfaoilty  of  the  cozi;mratlon  is 
to  bny,  lease  real  estate,  and  erect  thereon 
■tores,  office  bnlldlnga,  hotels,  or  other  tmlld- 
ings.  to  equip  and  furnish  the  same,  to  con- 
duct, manage,  and  operate^  or  to  lease  stores, 
oflloe  bnlldiiQA  and  hotels,  or  hotels  with 
furniture  and  atvliances  thereon,  resteurants, 
caffts,  barrooms,  theaters,  places  of  amuse- 
ment or  entertainment,  and  generally  to  do 
and  perf<nitt  all  things  pertlnrat  and  ger- 
mane to  the  powers  herein  granted. 

The  contention  of  plalntift  at  this  point  Is 
that  the  purpose  of  the  corporation,  as  set 
out  In  the  amendment.  Is  dUISnrent  from  the 
purpose  opressed  In  the  original  charter,  and 
that  as  the  agreement  was  a  contract  be- 
tween the  shareholders  and  the  company,  and 
that  as  the  contract  has  been  radically  chang- 
ed, they  (plaintiffs),  representing  the  credit- 
ors, are  not  bound  by  the  purchase  made  by 
Fabacher  of  these  shares,  and  Oiat  conditions 


should  be  reinstated  to  the  extent  possible, 
and  the  shares  returned  to  the  company,  and 
the  payments  made  by  Fabacher  should  be 
set  aside,  and  the  defendant  company  con- 
demned to  pay  the  amount  received. 

Fabacher,  the  debtor,  who,  by  the  way,  was 
not  made  a  party  defendant  In  this  snft,  at- 
tended the  meeting  before  mentioned,  held  to 
amend  the  charter  of  the  Audnbon  Hotel 
Company,  Limited.  He  was,  as  before  stat- 
ed, a  shareholder  of  that  company,  and  In 
that  capacity  he  was  present  and  took  i>art 
In  the  proceedings,  even  to  the  extent  of  mov- 
ing the  adoption  of  the  amendment.  The 
amendment  received  his  unqualified  and  ex- 
pressed approval  In  open  meeting.  The  char- 
ter contelns  provisions  that  the  transfer  of 
shares  Is  not  binding  before  r^^stry  of 
stack  in  books  of  company. 

We  have  stated  substantially  that  the  Is* 
sues  are  before  us  on  an  exception.  The 
facte  before  noted  are  taken  as  correct  for 
the  decision. 

No  question  but  that  the  charter  was 
amended  as  contended  for  by  plaintiff  com- 
mittee. The  effect  of  that  amendment  Is  a 
very  Important  issue  of  the  case. 

If  the  Issues  were  limited  to  the  one  ques- 
tion— whether  the  amendment  consisted  of 
such  a  change  that  It  had  the  effect  of  re- 
leasing the  shareholders  who  did  not  consent 
to  the  change — the  Issues  would  be  much  less 
complicated;  b^t  there  are  other  questions 
which  preset  themselves  for  decision. 

In  the  first  place,  the  contention  Is  that 
Fabacher,  the  debtor,  consented  to  the  amend- 
ment, and  that  he  Is  concluded  by  his  con- 
sent 

From  that  point  of  view,  considered  in  the 
light  that  he  did  consent  to  the  amebdm^t, 
he  Is  unquestionably  bound  and  cannot  now 
be  heard  to  raise  the  objection  that  tin 
amendment  was  a  radical  change. 

One  must  be  held  bound  by  his  own  d^ 
liberate  act.  A  stockholder  who  actlTely  oi- 
ga^  In  organizing  a  corporation  tekes  part 
In  particular  proceedings,  and  cannot  ques- 
tion their  regularity.  Noyes  on  Intercorpth 
rate  Relations,  |  45. 

He  openly  acted,  as  we  have  before  sUted, 
and  Is  barred  from  urgtog  the  objection  here 
urged.  Pnrdy*s  Beach  on  Corporations,  voL 
1,1  W. 

Further,  the  following  Is  the  expression  of 
Cook  on  Corporations  (6th  Ed.)  voL  2^  |  502: 

"A  stockholder  may  ba  estopped  from  obieet- 
ing  to  an  amendment  U  be  actively  favors  it 
and  takes  part  in  having  it  adopted." 

But  the  committee  (the  plaintiffs)  urge  that 
th^  are  not  bound  by  Fabacher's  approval 
of  the  amendm«it;  that,  after  having  plac- 
ed them  In  possession  of  his  pnq;>erty,  he  was 
without  right  to  consent  to  the  amendment  of 
the  Audubon  Hotel  diarter. 

That  would  have  very  great  force  and 
would  be  controlling  were  It  not  that  it  does 
not  snfflcimitly  appear  that  Fabacher  trans- 
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ferred  the  shares  In  said  hotel  company  with 
authority  to  Institute  the  present  suit 

The  debtor,  Fabadier,  did  not  deliver  the 
shares  he  owns  in  the  Andnbon  Hotel  Com- 
pany, Ltd.  He  transferred  his  bnslnesa  In 
such  terms  as  to  lead,  as  we  think,  to  the  in- 
ference that  he  meant  to  transfer  his  res- 
taurant business.  On  reading  the  written 
agreement,  one  infers  that  the  bnstness  In 
which  be  was  engaged  was  meant — that  was 
the  restanrant  business. 

The  limited  conditions,  ander  which  the 
committee  took  cha^,  as  shown  by  the  min- 
utes of  the  meeting  held,  at  which  It  was 
agreed  that  the  committee  would  act  for  the 
creditors,  and  as  shown  by  the  written  agree- 
ment sabseqneiUy  signed,  glre  rise  to  that 
opinion. 

They  were  to  make  him  a  monthly  allow- 
ance. Besides,  they  were  to  deal  in  cash  In 
GondactlDg  the  huslness,  and  they  were  to 
make  payment  to  the  creditors  from  the  net 
proceeds. 

This  does  not  appear  to  Include  the  shares 
of  stock  as  transferred  to  the  committee  for 
It  to  Institute  salt 

The  proceedings,  whldi  preceded  the  i^ree- 
ment,  ^ow  that  the  creditors  met  to  consider 
the  flnandal  condition  of  the  bnrinees,  and 
arranged  for>hIm  (Fabadier)  to  torn  over  the 
right  and  control  of  the  reatanrant  business 
to  a  committee  of  fiT&  Under  the  circum- 
stances, the  proceedings  of  that  meeting  may 
be  consulted  and  determine  tba  extent  of 
plalntlirs  authority. 

While  the  ezpreeslons  of  the  agreemoit  It- 
self are  not  very  spedflc,  taken  as  a  vrtiole — 
the  testlmoi^,  the  proceedings  and  the  agree- 
ment— we  arrive  at  the  coniduslon  that  the 
Important  question  was  the  managemrat  of 
the  restaurant,  and  that  at  most  tbe  trans- 
fer made  of  the  shares  to  the  credlton  af- 
fected only  those  who  took  part  in  the  pro- 
ceedings; and  even  as  to  these  It  does  not 
appear  tbat  the  oMnmlttee  was  autbuised 
to  sue. 

The  defendants,  we  repeat,  were  not  par^ 
ties  to  the  agreement  authtwlsiitg  plaintiffs  to 
act  for  FabadiOT,  iSn  common  debtor. 

The  next  proposition  of  learned  counsel  for 
plaintlflS  Is  that  the  r^resentatlves  of  the 
Audubon  HoM  Company  are  bound  by  th^ 
knowledge  of  the  transfer  made  by  the  debt- 
or, Faba<dk»,  to  his  creditors,  represented  1^ 
the  committee  before  mrationed. 

That  knowledge  does  not  afFect  ttie  Ibsdss. 

Hie  debtor  not  having  specially  transferred 
the  shares,  and  not  having  authwlzed  the 
creditors,  throi^  their  committee,  to  bring 
the  snlt  before  na,  the  plalntUTs  cannot  stand 
in  judgm«tt. 

Tbe  shares  In  qaestlon  figure  in  the  report 
of  the  expert  employed  to  examine  Into  and 
make  report  of  the  baslness  as  tbe  resources 
npon  which  calculations  were  based,  and 
they  formed  part  of  the  consideration ;  but, 
In  transferring  these  shares  and  placing  them 


In  the  control  and  management  of  the  com- 
mittee, there  was  nothing  said  about  author- 
ity to  Institute  the  suit  here  Instituted.  No 
authority  was  glvea  In  that  respect  The 
authority  to  sue  is  special  and  must  be  ex- 
pressed. 

Plaintiffs'  learned  counsel  finds  authority 
to  sue  and  maintain  this  action  In  the  simi- 
larity there  is  between  a  private  agreement 
between  a  debtor  and  some  of  his  creditors 
and  those  Insolvency  proceedings  which  may 
be  taken  In  court  when  the  debtor  is  greatly 
embarrassed  In  his  finances. 

The  parallel  la  not  entirely  complete  be- 
tween the  administration  of  a  committee  and 
a  syndic.  It  does  not  ezt^d  as  far  as  con- 
tended for  by  plaintiffs. 

If  Fabacher  personally  bad  authorized  the 
committee  to  sue  for  the  amount  claimed 
and  to  dlBSolve  and  set  aside  the  contractual 
relations  existing  between  himself  and  the 
hotel  company,  Ltd.,  as  a  shareholder  of  the 
latter  corporation,  the  right  of  tiie  commit- 
tee to  stand  In  Judgment  would  not  exist 
For  reasons  before  stated,  he  Is  completely 
est(q>ped.  Th^,  for  those  reasons,  do  not 
have  the  authority  to  exert  the  per8<HkaI  right 
of  Fabacher  to  the  shares  he  holds,  being  a 
committee  with  no  further  power  than  they 
have. 

The  syndic,  who  is  the  rqpresentatlTe  of 
the  creditors,  might  for  he  Is  authorized  by 
statute.  It  is  entirely  different  with  him; 
bat  tbe  committee  does  not  have  tbe  au- 
thority of  syndic;  It  thraefore,  ss  rdates 
to  said  shares,  cannot  sue  creditors  who  were 
not  parties  to  the  agreement  In  question.  No 
transfer  of  tbe  shares  to  affect  tfion.  Tbe 
committee  cannot  sne  and  bold  a  creditor 
hound  who  never  appeared  nor  to(A:  part  In 
any  of  tbe  proceedings,  and  nevm  consented 
to  the  surrmdnr  of  the  property  made  by 
the  principal. 

These  shares  it  must  be  borne  in  mind, 
are  still  re^t^ed  on  the  books  ot  the  com- 
pany as  owned  by  Anthony  Fabacher.  When 
be  appeared  at  the  meeting  of  the  Andnbon 
Hotel  Company,  he  was  the  registered  own- 
er ot  these  sbues,  and  the  Audtdxm  Hotel 
Company  could  well  presume  that  he  was 
still  the  owner  and  had  authority  to  act  de- 
spite the  fiict  that  he  bad  arrived  at  an 
egreonent  with  plalntlSS  wher^  his  prop- 
erty was  to  be  administered  for  tibe  benefit  of 
bis  oredltors  by  them. 

This  view  disposes  of  the  case.  Still,  going 
a  st^  further,  we  are  of  tbe  opinion,  ft 
may  be  stated,  that  there  was  not  a  radical 
departure  from  the  purpose  of  the  original 
charter.  A  change  in  the  name  of  the  cor- 
poration, which  we  have  noted  In  the  state- 
ment of  facts.  Is  not  material.  Tbe  change 
in  purpose  is  not  Indicative  of  an  entirely 
new  purpose.  The  purpose  in  the  charter  was 
not  limited  to  the  Audubon  Hotel  Company, 
Limited.  It  went  further,  and  made  pro- 
vision for  other  buildings  In  such  terms  ,a8 
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not  to  coDflne  tbe  purpose  of  the  corporation 
exclusively,  to  a  hotel  enterprise.  The  erec- 
tion of  other  buildings  was  possible  under 
the  original  diarter.  In  the  ameodment  of 
the  original  charter,  tbe  pnn>ose  has  been 
extended,  bnt  not  radically  <flianged  from  the 
purpose  expressed  In  the  charter.  Bead- 
ing the  two  togethex^the  power  clause  of 
the  ordinal  charter  and  of  the  amendment 
— they  are  reconcilable  and  harmonized  as 
being  In  nature  germane.  The  amendment 
only  enlarged  the  power  somewhat.  One 
power  did  not  exclude  the  other,  nor  did 
•tbe  amendment  have  the  effect  of  tnjectlug 
Into  tbe  enterprise  a  power  entirely  different 
and  foreign  from  the  first 

But  going  back  to  the  first  proposition,  and 
without  dwelling  further  upon  the  last,  we 
have  not  found  It  possible  for  this  committee 
to  stand  in  Judgment  In  this  suit.  The  plain- 
tiffs are  concluded  by  the  partlclpatltm  of 
the  principal  In  the  meeting  which  adopted 
the  amendment. 

We  do  not  consider  It  necessary  to  decide 
other  points  presented.  Those  passed  upon 
dispose  of  the  case. 

For  reasons  assigned,  tbe  judgment  of  the 
district  court  is  affirmed. 

PBOVOSTY,  J.,  concurs  In  the  decree. 


(124  La.) 
No.  17,484. 

BANK  OF  MONROE  v.  OUACHITA  VAL- 
LEY BANK  et  al. 
(Supreme  Court  of  LouiBiasa.    Not.  15,  1909.) 

1.  Oabnishueni  (I  S3*>— Fboceduk^Notxci 
OF  Seizubb. 

Where,  in  an  attempted  garnishment,  under 
fi.  fa.,  the  plaintiff  resorts  to  an  iadei>eadent  pio- 
ceedins,  bearing  a  different  title  and  number 
from  the  mit  m  wbich  the  judgment  was  ren- 
dered and  the  fl.  fa.  issued,  a  notice  of  selnire, 
bearing  such  titie  and  nnmber,  and  containing 
the  recital,  "by  virtue  of  a  writ  of  fi.  Ca.  to  me 
directed,  in  the  above-entitled  suit,"  means  noth- 
ing, and  plaintiff  takea  nothing  by  it 

[Ed,  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  S  174 ;  Dec.  Dig.  1  03.*] 

2.  COBPOBATIORB  (f  SOe*)  — GABmBHHKirr — 

CrrATioN— Otficebs  or  UnnAUED  Cobpoea.- 

IION. 

A  citation  in  garnishment  addressed  to  **A. 
B.  individually  and  as  president,"  and  to  **0. 
D.  individually  and  as  cashier,"  is  not  effective 
as  against  the  unnamed  corporation  In  which 
A.  B.  and  C.  D.  may  hold  positioDs.  Citation 
io  each  case  may  be  served  upon  tbe  officer  of 
the  corporation  de^nated  te  receive  It;  bnt 
it  must  be  addressed  te  the  coipoiation. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1977 ;  Dec.  Dig.  8  C09,*] 

8.  Oabkishieknt  (S  120*)  —  Pboceedutgs  in 
Garnishment— Injunction— Dismissal. 
Where,  in  a  garnishment  proceeding  under 
a  separate  title  and  number  from  the  action 
against  the  debtor,  an  Injunction  pendente  lite 
is  issued  to  restrain  the  party  sought  to  be  made 
garnishee  from  parting  with  the  property  sought 
to  be  seized,  and  the  plaintiff  takes  nothing  by 
the  attempted  garnishment,  the  whole  proceed- 


ing collapses,  and,  with  the  InjnDction,  is  prop- 
erly dismissed. 

[Ed.  Note.— For  other  cases,  see  GamMimmt, 
Cent.  Dig.  {  242;  Dec  Dig.  S  120i*] 
(Syllabus  by  the  Conrt) 

Appeal  from  sixth  Judicial  District  Court, 
Parish  of  Ouachita;  J.  P.  Madison,  Judge. 

Action  by  the  Bank  of  Monroe  against  £. 
C.  Drew  Investment  Company  and  others. 
Judgment  for  plaintiff,  and  the  banic  brings 
garnishmoit  proceedings  against  the  Ouachi- 
ta Valley  Bank  and  others.  Judgment  for 
the  gamishee  bank,  and  plaintiff  appeals. 
Affirmed. 

Stnbbe.  Rnasel!  &  Theus,  for  appellant. 
Allan  Sholars,  for  appellee  Ouachita  Valley 
Bank. 

'  Statement  of  tbe  Case. 

MONROB,  J.  The  petition  In  this  case 
(which,  upon  the  docket  of  the  district  court, 
appears  to  bear  the  'number  6,686)  alleges: 
That,  in  the  suit  No.  6.496,  plaintiff  obtelned 
Judgment  against  E.  C-  Drew  Investment  Com- 
pany, E.  C.  Drew,  and  others  for  $28,941.99; 
that  it  has  caused  a  writ  of  fieri  facias  to 
Issue,  which  Is  in  the  hands  of  the  sheriff; 
that  it  bdievee  that  tbe  Ouachita  Valley 
Bank,  and  certain  individuals,  who  are  nam- 
ed, have  property  belonging  to  the  Judgment 
debtor,  £.  C.  Drew,  or  are  indebted  to  him; 
that  stock  of  tbe  defendant  bank  has  been 
issued  In  the  names  of  said  tndlvldnals, 
which  was  paid  for  by  Drew;  that  it  be- 
lieves that  sudi  stock  is  In  the  poeeeealon  of 
H.  L.  Gr^g,  president  of  said  bank,  and  of 

G.  M.  Crooks  Ite  cashier,  and  fears  that  it 
will  be  delivered  to  Drew  during  the  pend- 
en<7  of  the  suit  Wherefore  It  prays  that 
the  Ouachita  Valley  Bank  and  the  Individu- 
als named  be  dted  to  answer  the  interroga- 
twlee  annexed  to  the  petition,  and  that  a 
writ  of  Injunction  "issue  to  the  said  Onachlu 
Vall^  Bank,  H.  U  Gregg,  and  Oreen  U. 
Crook,  enjoining  •  •  •  than  and  «adi  of 
thMQ  from  delivering  to  the  bbU  SL  C  Drew 
any  certificates  of  stock,  or  mosu^  or  other 
property,  now  in  its  possession,  bdonglng  te 
tbe  said  VL  C  Drew  or  isnied  In  his  name  m 
the  namea  of  the  above-named  persona  made 
gamlBbees."  There  were  two  sets  of  ln> 
terrogat(»iea  anx^ed  to  tbe  petition.  One 
set;  bearing  the  le^nd,  "Intwrocatorlea  to 
be  answered  by  all  of  said  faralahees,"  relate 
to  stock  of  the  Ouachita  Bank,  mpposed  to 
have  been  issued  to  the  Indivldnals  .named, 
and  which,  it  was  conceded  In  the  argoment, 
were  not  intended  to  be  answered  by  tbe 
bank.  The  other  set  bear  the  legend,  "In- 
twrogatoriea  especially  to  be  answered  bf 

H.  D.  Gregg,  individually  and  as  president, 
and  Green  U.  Crook,  indivldDally  and  as 
cashi^."  Write  of  injunction,  aa  mayad  for, 
bearing  the  title  and  number  (in  tbe  dlstit.-t 
court)  of  this  suit,  were  served  on  the  Ooa- 


•For  other  cases  see  same  topic  and  ssctlon  NVMfiBR  la  Dec.  tt  Am.  Diss.  UQ7  to  Oat*,  ft  Reporter  ladtm 
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Chita  Taner  Bank  and  on  H.  L.  Oregg  and 
O.  M.  CrcK^  A  notice  of  aetsure  was  also 
seired  <m  the  bank  taavlDC  tbe  same  title 
and  xramber,  and  otherwise  reading  as  fol- 
lows: 

Onaehita  Valley  Bank:  Ton  will  pleaM 
take  notice  that,  by  vlrtae  of  a  writ  of  fl.  fs. 
issued  by  the  Honorable  Sixth  district  court, 
Id  and  for  the  parish  of  Ouachita,  aud  to  me 
directedf  in  the  ai>oye-entitled  suit,  1  have  seised 
and  taken  in  m;  iKMsession  the  following  de- 
scribed property,  to  wit:  All  property  of  every 
nature  and  kind  In  yonr  possession  or  under 
yoor  control  belonging  to  &  G.  Drew,  Inelod- 
ing  any  spd  all  indebtedaess  to  him. 
^This  19th  day  of  Aug.  1909." 

"(Signed]  T.  A.  Grant,  Dy.  Sheriff." 
"And  you  are  farther  notified  to  be  at  my  of- 
fice, in  the  dty  of  Monroe,  on  Saturday,  the 
 day.  of  ,  190-,  at  9  o'clock,  to  ap- 
point an  appraiser  and  appraise  said  property." 

Another  notice  was  served,  also  bearing 
the  title  and  number  of  this  proceeding,  and 
otherwise  reading,  in  part,  as  follows: 

"To  Onaddta  Valley  Bank,  Garnishee: 

"Ton  are  hereby  dted  to  declare,  on  oath, 
what  property,  belon^ng  to  the  defendant  in 
this  case,  you  have  in  your  iwBsession,  or  in 
what  sum  yon  are  indebted  to  said  defendant, 
and  also  to  answer  *  *  *  the  Interrogatories 
annexed  to  Uie  petition  of  wliich  a  copy  w> 
companies  this  eitationt'*  etc 

Tbe  retnm  on  the  back  of  this  notice  (sign- 
ed liy  the  deputy  Bberlff)  reads: 

"Received  this  citation,  t<^ther  with  a  cer- 
tified copy  of  same  and  a  certified  copy  of  the 
original  petition,  order,  and  interrogatories,  in 
office,  on  the  IStb  day  of  August,  1908,  and  on 
the  ISth  day  of  August.  1906,  I  served  notice 
of  the  seiznre  on  the  Ouachita  Valley  Bank  by 
banding  said  notice  of  selanxe  to  H.  H  OrsgK 
president  of  said  bank." 

AJl  of  the  indlvldaaiB  named  as  gamlCbeee 
appear  to  luve  answned  and  t6  hare  been 
discharged.  The  Onactalta  Valley  Bank 
made  no  aiuwer,  and  the  minutes  of  the 
oonrt  of  Seytember  28, 1906,  show  the  entry: 

"Interrogatories  on  bets  aud  articles  taken 
as  cMifssocd,  ss  against  the  Onaehita  Valley 
Bank,  and  dtfandant  bank  exospts  to  mling,  on 
oral  mothn.*' 

On  the  following- day  the  bank  moved  to 
vacate  the  wdw  of  September  28d  on  the 
gronnda:  That  the  first  set  ot  Interrogatories 
were.not  Intended  to  be  answered  by  it,  and 
that  nothing  coold  result  If  tbey  were  taken 
for  confessed.  That  the  second  set  were 
not  addressed  to  It,  but  were  addressed  to 
"H.  L.  Gregg,  Individually  and  as  president; 
and  to  O.  M.  Orook.  individually  and  as 
cashier."  niat.  If  it  should  be  considered 
that  interrogatories  so  addressed  were  pro- 
pounded to  the  bank,  then  it  should  be  held 
that  tbe  answers,  made  by  the  parties  nam- 
ed, individually  and  officially,  are  tbe  an- 
swers of  tbe  bank.  And  that  there  was  no 
Judgment  In  the  suit  in  which  the  garnish- 
ment was  attempted.  The  motion  so  made 
was  sustained  by  judgment  rendered  Sep- 
tember 29th,  and  tbe  judgment  taking  tbe 
answers  for  confessed  was  set  aside;  but 
the  minutes  ot  October  1st  show  that  the 


Judge,  "on  objection  ot  counsel  for  d^ndant 
bank"  (meaning,  as  we  take  It,  the  Bank  of 
Monroe,  defendant  In  tbe  rule  In  which  the 
judgment  had  been  rendered),  refused  to 
sign  the  Judgment.  On  the  same  day  (Oc- 
tober IsQ  the  defendant  bank  moved  to  dis- 
solve the  injunction  which  had  been  Issued 
against  It,  on  the  grounds:  That  Uie  gar- 
nishment proceeding  was  Illegal  and  ineffect- 
ive and  had  been  dismissed:  that  the  at- 
tempted selsure  was  111^^  because  it  pur- 
ported to  have  beoi  made  under  a  writ  of 
fl.  fa.  In  tbe  suit  of  Bank  of  Monroe  v. 
Ouachita  Valley  Bank  et  al.,  when,  in  fact, 
there  was  no  judgment  rendered  writ  Is- 
sued in  ttiat  case.  On  December  17th  there 
was  Judgment  dissolving  the  Injunction,  as 
prayed  for,  and  also  dismissing  plalntUTs 
suit,  whldi  judgment  was  signed  on  the 
date  mentioned,  and  from  which  plaintiff 
prosecutes  this  api>eal. 

^e  charter  of  the  Ouachita  Valley  Bank 
was  frflered  In  evidence  and  was  copied  in 
the  transcript  It  provides  for  service  of 
citation  on  the  president  and  on  other  des- 
ignated officers,  In  cases  of  absence  or  ina- 
bility to  act;  otherwise  no  special  duties  are 
assigned  to  the  president,  and  no  duties  are 
assigned  to  the  cashier,  save  to  act  as  cus- 
todian ot  the  seal.  The  corporate  powers  are 
vested  In  the  board  of  directora,  "to  be  exer- 
cised by  said  board,  or  by  such  committees 
of  officers  as  it  may  appoint,  except  those 
specially  reserved  by  law  and  by  the  (this) 
charter,  to  the  atockholden.'* 

Opinkm. 

It  will  be  seen,  from  the  foregoing  state- 
ment, that  the  plaintiff,  alleging  that,  in  a 
certain  suit  (Na  6,^  of  tbe  docket  of  the 
district  court).  It  had  obtained  a  Judgment 
against  El  01  Drew  and  others,  instituted 
the  present  proceeding  (No.  0,686  of  the  dock- 
et) against  certain  third  persons  with  a  view 
of  obtaining  a  judgment,  or  Judgmoits, 
against  them  (In  execution  of  Its  judgment 
against  Drew),  by  showing,  by  tbelr  answers 
to  interrogatories  to  be  propounded  to  them, 
that  they  were  Indebted  to  Drew,  or  bad 
property  in  th^  possession  or  nndor  tiieir 
control  belonging  to  bim.  Plaintiff,  accord- 
ingly, undertook  to  levy  upon  such  supposed 
Indebtedness  or  property  by  garnishment, 
and,  at  the  same  time,  to  make  use  of  the 
writ  of  Injunction  to  bold  matters  In  abey- 
ance pendente  lite.  1.  e.,  until,  by  means  of 
the  proceedings  In  garnishment.  It  could  de- 
velop tbe  existence  ot  property  and  credits 
and  cause  the  same  to  be  turned  over  to  the 
sheriff.  When,  however,  tbe  court  reached 
the  conclusion  that  It  bad  talien  nothing  by 
the  attempted  garnishment.  Its  judgment  to 
that  effect  left  nothing  for  the  Injunction  to 
rest  on,  and  the  wbole  proceeding,  having 
collapsed,  was  properly  dismissed  by  a  final 
judgment,  in  which  was  Included  the  unsign- 
ed judgment  of  September  29th,  which  was 
evidently  regarded  as  interlocutory,  aud 
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which  therefore  may  be  considered  as  hav- 
ing been  brought  op  by  the  present  appeal. 
It  has  been  repeatedly  dectded  that.  In  at- 
tachment proceedings,  where  the  sheriff  can- 
not  actually  lay  hold  of  property  in  the 
bands  of  a  third  person,  the  only  mode  of 
procedure  Is  to  cite  such  person  a^  garnishee, 
and  that  service  of  a  mere  notice  on  such 
person  is  no  more  efFectlve  than  publication 
in  a  newspaper  would  be.  Woodworth  t. 
Lemmerman,  9  La.  Ann.  S24;  Ealer  t.  McAl- 
lister, 14  La.  Ann.  821;  Estate  of  Mllle  et  al. 
y.  Hebert  et  al.,  19  La.  Ann.  S8;  McDonald 
T.  Mechanics'  A  Traders'  Ins.  Co.,  32  La. 
Ann.  504;  Levy,  Loeb,  Scheuer  &  Co.  t. 
Adilen,  37  La.  Ann.  545.  It  has  also  been 
repeatedly  decided  that  the  act  of  1839,  au- 
thorizing garnishment  proceedings,  nnder 
writ  of  fi.  fa.,  did  not  abolish  former  modes 
of  seizing  Incorporeal  rights,  and  that  valid 
seizure  of  such  rights  may  be  effected  by 
service  of  notice  of  seizure  upon  the  debtors 
thereof.  Blghtor  T.  SHdell,  9  La.  Ann.  606; 
Safford  v.  Maxwell,  Sheriff,  23  La.  Ann.  345; 
McDonald  T.  Insurance  Co.,  32  La.  Ann.  5!)4; 
Levy,  Loeb,  Scbeiler  &  Co.  v.  Acklen,  37  La. 
Ann.  545.  The  law,  however,  seems  to  con- 
template that  the  person  sought  to  be  made 
garnishee  shall  be  made  a  party  to,  and  pro- 
ceeded against  in,  the  suit  In  which  the 
plaintiff  is  seeking  to  obtain,  or  has  obtained, 
judgment  against  his  debtor.  Thus,  Code 
Prac.  art.  246,  reads,  in  part: 

"If  a  creditor  knows  or  suspects  that  a  third 
person  has  in  hla  poBsesion  property  belon^ng 
to  bis  debtor,  or  nat  he  i*  Indebted  to  nicb 
debtor,  be  may  make  auch  a  person  a  party  to 
the  suit,  by  having  him  cited  to  declare  ou  oath 
what  property,  belonging  to  the  defeudant,  he 
has  In  bis  po« session.  •  •  •  The  person  thus 
made  a  party  to  the  suit  Is  termed  the  garnishee. 
And,  whenever  a  party,  plaintifl  in  a  cauee,  has 
applied  for  a  writ  of  fieri  facias  against  the 
defendant  and  has  reason  to  believe  a  third  par- 
ty has  property  or  effects  iu  his  possession,  or 
under  hlfl  control,  belongiog  to  defendant,  be 
may  cause  such  tbird  person  to  be  cited  to  an- 
Bwer,  ander  oath,  such  interrogatories  as  may 
be  propoanded  to  falm  touching  such  proper^ 
and  effects,  or  snob  indebtedness.  In  the  same 
manner  and  with  the  same  regulations  as  are 
provided  in  relation  to  garnishees  in  cases  of 
attachment" 

See,  also,  Code  Prac.  art  642. 
In  fbe  ioBtaat  castt,  the  notice  of  stinre 
(though  emanating  from  the  court  In  which 


plaintiff  had  obtained  its  jndgment  against 
Drew,  and  from  which  the  writ  of  fieri  facias 
had '  Issued)  bore  the  title  and  number  of 
thla  Independent  proceeding,  in  which  no 
judgment  had  been  rendered  and  no  fl.  fa. 
Issued,  and  It  contained  the  recital: 

"That  by  virtue  of  a  writ  of  fi.  fa.  •  *  *  to 
me  directed  in  the  above-entitled  suit'*  etc 

— ^whlch  conld  mean,  and  did  mean,  nothing, 
since  the  sheriff  bad  no  snch  writ  aa  that  de- 
scribed. We  therefore  conclude  that  plaintiff 
took  nothing  by  the  notice  in  qnestitm.  If, 
now,  we  assume  that,  in  a  proceeding  of  this 
character,  In  which  It  is  aonght  to  fasten  the 
liability  of  a  Jndgment  debtor  upon  a  third 
person,  the  plaintiff  In  the  writ  may  safely  de- 
part from  the  Code  of  Practice,  which  provides 
that  "he  may  make  such  a  person  a  party  to 
the  salt,"  and  also  provides  that  "the  pmon 
thus  made  a  party  to  the  suit  is  termed  the 
garnishee,"  and  that  he  may  proceed  against 
auch  persMi  In  a  squrate  suit  and,  wltliout 
notice  of  seixnre,  we  find  that  the  plaintiff 
herein  la  consented  with  the  difficulties  that 
the  interrogatories  which  It  sought  to  have 
taken  as  confessed,  as  agaliwt  the  Ouachita 
Valley  Bank,  were  not  addressed  to  that 
bank,  or  even  to  an  officer  of  tbat  bank,  bitt 
were  described  as: 

"Interrogatories  espedaUy  to  be  answered  by 
H.  L.  Oregg,  iudividnal^  aiid  aa  president;  and 
Q.  H.  Crook,  Individo^y  and  as  cashier." 

If,  howcvw,  they  had  been  addressed  to 
Gregg  and  Crook,  as  presld^t  and  cashier, 
respectively,  of  the  Ouachita  Bank,  the  re- 
sult, so  far  as  the  bank  is  concraned,  woold 
be  the  same,  slnce^  flioagh  a  citation  in  auch 
case,  or  In  «ny  case,  may  be  served  upoa 
the  officer  of  a  corporation  designated  tor 
that  purpose,  it  must  be  addressed  to  the 
corp(»ation.  State  ex  rel.  Railroad  t.  Joa- 
tice,  48  La.  Ann.  1417,  20  South.  911;  State 
ex  rel.  Telephone  Bx^aoge  v.  Toorhies, 
Judge,  00  La.  Ann.  671.  23  South.  871;  State 
ex  rel.  WatUns  r.  Land  &  Timber  Co.,  105 
lA.  879b  29  Soatti.  910:  OiMble  T.  Town  of 
Lafayette^  118  La.  485, 48  South.  68; 

We  therefore  condnda  that  there  la  no  er- 
ror In  the  judmoit  appealed  from,  a^d  It 
iM,  accordingly,  aflBrmed. 
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ILLINOIS  CODNT.  B.  Ca  T.  DANIELS.  <Nck 
14^039.) 

(Sopreme  Court  of  MimiBBippL   Dec.  6,  1909.) 

1.  Gabbiebs  (f  323*)— OAUUOK'or  Passen- 

OKRS— PBOTBCTIon  Or  PA0BBHOBBB. 

A  passenger  mar  usiune  that  Uie  carrier 
haa  exercised  the  highest  degree  of  care  In  pro- 
viding for  his  safety,  and  whether  a  passenger, 
injured  by  the  failnre  of  the  carrier  to  falfiU  its 
duty  is  gnilty  <tf  contribntoiy  ne^fgence  de- 
pends on  th«  dieanurtanees  «arroiiiraing  Urn  at 
the  time. 

[EA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  1346;  Dec.  Dig.  }  32S.*] 

2.  Cabbiebb  (S  286*)— Cabbiaoc  of  Passks- 
OEBs— PBOTumon  or  PAasBiroEBs. 

A  station  mnst  tw  made  safe  for  m  inumh- 
ger  oaning  to  taka  a  train. 

[Bd.  Note^For  other  eaisa,  aaa  Carriexa, 
Cent  DIf.  H  1142-1162;  DecTbig;  |  286.*] 

a.  Cabbikbs  (I  347*)^abbxaoi  or  Passkit- 

OEBB— pBOTKCTtON  Or  PASSENOEBS. 

It  is  not  segUgenee  per  se  for  a  passenger 
to  fail  to  Btc^  Tom,  ana  listen  whU«  cioaamg 
a  tradi  la  a.  depot  to  take  passage  tm  a  train 
scheduled  to  stop  there  at  the  very  time  he 
crosses. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ||  1846-1366;  Dea  Dig.  fi  347.»] 

4.  Cabbiebb  (|  327*)— Cabkiaok  or  Pabben- 

OBBB— PBOTECTIOH  OF  PaSSENOEBS. 

A  passenger,  while  going  to  the  depot  to 
take  passage  on  a  train  schedaied  to  stop  there 
at  the  Tery  instaut,  may  assume  that  a  train 
on  a  parallel  track  will  not  be  ronuing  in  ex- 
cess ca  the  mazimam  tspeed  limit,  and  diat  the 
carrier  will  not  ran  its  trains  over  the  parallel 
track  in  such  a  way  as  to  subject  him  to  un< 
osual  danger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  3B63-1368 ;  Dec  Dig.  «  827.*] 

&  CABBiEBa  (i  327*)— Cabbiaoe  or  Pasbev- 

QEBB— PBOTECTION  Or  PASSENOEBS. 

Whether  a  passenger,  killed  while  mnniDg 
to  a  depot  to  catch  a  passenger  train  by  being 
struck  oy  a  rapidly  moving  freight  train  ar- 
riving OD  a  parallel  track  at  the  depot  at  the 
Instant  of  the  arriTSl  of  the  passenger  train, 
was  guilty  of  contributory  negligence,  must  be 
determined  from  the  standpoint  of  whether  he 
exercised  ordinary  precaution  at  the  time,  in 
view  of  the  circumstances  of  the  situation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1868-1368 ;  Dec.  Dig.  f  827.*] 

Cabbikbs  ({  847*)— Cabbiaoe  or  Passeh- 
0EB8— Pbotbotiov  or  Pabsbnoebb, 

A  carrier  so  arranged  Its  schedule  that  a 
through  freiriit  running  at  the  rate  of  25  to 
45  miies  an  hour  reached  the  depot  the  very  in- 
stant a  passenger  train  was  schedaied  to  arrive 
there.  A  passenger,  desiring  to  board  the  pas- 
senger train,  on  hearing  the  whistle,  ran  toward 
the  depot  without  stopping,  looking,  or  listen- 
ing before  stepping  on  the  trade  on  which  the 
freight  ran,  and  the  freight  struck  him.  Per- 
sons who  saw  his  danger  undertook  to  warn 
him,  but  he  did  not  understand.  Held,  that 
the  question  of  his  contributory  n^igence  was 
for  the  jury. 

[Ed.  Nots.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1368-1366;  Dec.  Dig.  |  847.*] 

Whitfield,  C  J.,  dissenting. 

Appeal  from  Circoit  Court,  Uncoln  Coun- 
ty;  M.  H.  Wilkinson,  Judge. 

Action  by  Jnlla  H.  Daniels  against  the 


Illinois  Central  Railroad  Company.  From 
a  judgment  tor  plaintur,  defendant  aH>eala 
Affirmed. 

Mayea  &  Longstreet,  for  appellant  H.  Cas- 
aedy,  J.  W.  Cassedy,  and  J.  N.  Xawn,  for 
ai^>tfle& 

MAYES,  J.  Some  time  in  July,  190S,  Mrs. 
Julia  H.  Daniels  brought  suit  against  the 
Illinois  Central  Ballroad  Company  for  the 
negligent  killing  of  her  husband  on  the  4th 
day  of  the  same  mouth.  The  husband  was 
killed  In  Bogue  Cbltto,  an  Incorporated  town, 
while  going  to  the  depot  of  the  railroad  com- 
pany, Intending  to  take  i>assage  on  a  pas- 
•enger  train  which  passed  through  the  tovni 
of  Brookbaven,  in  vhlth  place  deceased 
resided.  Some  time  later  the  cause  came  on 
for  trial,  resulting  In  a  verdict  in  favor  of 
Mrs.  Daniels  for  the  sum  of  $20,000,  and 
from  this  Judgment  the  railroad  company  ap- 
peals. Id  the  determination  of  this  cause 
we  do  not  deem  it  necessary  to  pursue  all 
the  THrious  errors  Bsslgned  by  counsel  for 
appellant,  since  under  our  view  many  of 
tbem  are  not  Involved  in  the  decision  of  the 
case.  There  is  no  serious  complaint  as  to  the 
amount  of  the  verdict;  It  seeming  to  be 
virtually  conceded  by  the  appealing  parties 
that,  if  Mrs.  Daniels  is  entitled  to  recover 
at  all,  the  amount  Is  not  excessira  We  shall 
not  go  at  length  into  a  statement  of  the 
facts,  but  a  short  review  of  the  facta  Is  neces- 
sary in  order  that  the  caae  may  be  tiiorongb- 
ly  nnderstood. 

The  case  made  by  the  record  is  substantial- 
ly as  follows,  viz.:  On  the  4th  day  of  July, 
19(^  the  deceased  purchased  a  round-trip 
ticket  over  the  IlUnols  Central  Railroad  from 
Brookhaven  to  Bogue  Chitto,  and  about  2 
o'clodf  in  tbe  afternoon  of  the  same  day 
boarded  a  south-bound  passenger  train  on 
apptilant's  line  of  railway,  and  proceeded  to 
Bogue  Chitto.  Tbe  above  town  is  a  regular 
passenger  station  on  the  line  of  appellant's 
railway  where  all  local  passenger  trains 
stop.  Being  a  town  within  the  meaning  of 
section  4043  of  the  Code  of  1906,  It  Is  unlaw- 
ful under  tbe  statute  for  any  train  to  run 
through  same  at  a  greater  rate  of  speed  than 
six  miles  an  hour,  tbe  penalty  for  a  viola- 
tion of  tills  section  being  that  any  railroad 
company  wbidi  violates  same  shall  be  liable 
for  any  damage,  or  injury,  which  may  be 
sustained  by  any  one,  whilst  the  train  Is 
running  through  the  town  at  a  greater  rate 
than  the  statute  allows.  It  Is  thus  seen 
that,  if  this  statute  has  any  bearing  on  tbe 
question  of  the  negligent  act  of  the  railroad 
in  this  case,  tbe  facts  so  drcnmstance  it  as 
to  make  It  available  to  the  party  bringing 
this  suit  After  reaching  Bogue  C9iitto,  the 
deceased  remained  In  tbe  town  until  about 
8:30  p.  m.,  at  wblcb  time  he  expected  to  take 
a  local  passenger  train  over  the  appellant's 
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line  back  to  Us  home.  A  local  pBSseDgei 
train  going  nortb  to  BroofcbaTen  was  ached- 
nled  to  atop  there  at  that  hour.  It  appears 
tliat  appellant's  line  la  double  tracked  at 
Bogne  Chitto;  trains  bound  north  traveling 
over  the  east  track,  and  trains  bound  south 
travellDg  oyer  the  west  track.  To  the  north 
of  the  d^t  In  Bogne  Chitto  there  la  a  cut 
of  20  or  SO  feet,  by  which  the  view  In  that 
direction  la  obstructed*  unless  one  be  actuals 
ly  on  the  track  and  looking  north.  The  cut 
does  not  extend  to  the  south  of  Qxe  depot, 
and  one,  tliougb  not  on  the  track,  can  obtain 
an  unobstructed  rtew  lotting  south.  The  de- 
ceased was  on  the  west  side,  and  a  train  com- 
ing Into  Bogne  Chitto  from  the  sooth  may  be 
seen  fbr  quite  a  diatance  In  that  direction  by 
a  person  so  aituated,  while  a  view  could  not 
be  obtained  by  the  same  person  IwiAlng  norttu 
As  the  time  approached  for  the  arrival  of 
the  train  on  which  deceased  intended  to  take 
pasaage  for  his  return  trip  to  Brookhaven,  he 
was  standing  at  the  store  of  a  Mr.  Zwlrm  on 
the  weat  side  of  the  rallvray  and  about  160 
feet  from  the  depot,  and  at  a  point  where  he 
could  not  see  a  train  aK>roacblng  Bogne  Chit- 
to from  the  north  and  running  south,  but 
where  he  could  see  the  passenger  train  then 
approachlDg  the  depot  from  the  south.  When 
the  passenger  train  cmnlng  from  the  soath 
blew  Its  whlaQe  for  the  station,  deceased 
left  Zwina*8  store,  and  proceeded  towarda 
the  depot  in  a  trot,  having  hla  return  trip 
ticket  in  his  pocket,  and  intending  to  be- 
come a  passenger  on  tbat  train  to  Brook- 
haven.  In  order  to  reach  the  passenger  train, 
It  was  necessary  for  deceased  to  crosa  the 
west  track  of  the  railway,  on  which  ran  all 
south-bound  trains,  In  order  to  get  across  on 
the  east  track,  on  whldi  east  track  was  the 
north-bound  passenger  train.  At  the  very 
instant  that  the  passenger  train  was  ap- 
proatdili^  the  Bogue  Chitto  depot  from  the 
aouth  on  the  east  track,  a  freight  train  was 
also  approaching  the  depot  from  the  north 
on  a  parallel  track  on  the  west,  running  at 
the  furious  and  reckless  speed  of  from  26  to 
45  miles  per  hour.  Thus  It  Is  that  the  rail- 
road company  had  so  arranged  its  schedule 
as  that  at  the  very  Inatant  a  passenger  train 
was  scheduled  to  stop  at  that  depot  for  the 
purpose  of  loading  and  unloading  its  human 
freight  another  through  freight  train  was 
scheduled  to  pass  on  a  parallel  track  at  the 
reckless  speed  of  25  to  45  miles  per  hour. 
Railroads  are  bound  by  those  things  which 
are  matters  of  common  knowledge.  Just  like 
others,  when  the  question  at  Issue  is  one 
of  negligence. '  It  Is  common  knowledge  that, 
upon  the  approach  of  a  passenger 'train,  per- 
sons Intending  to  become  passengers  are  hur^ 
rylng  from  every  direction  to  take  the  train, 
feeling  secure  In  the  belief  that  the  railroad 
company  will  fulfill  Its  duty  to  provide  for 
their  safety  at  that  time,  and  not  negligently 
allow  to  be  done  those  things  which  virtual- 
ly amount  to  the  setting  of  a  deathtrap.  Pas- 


sengers do  rely,  and  under  the  law  have  a 
right  to  rely  and  act,  upon  the  duty  of  the 
railroad  company  to  exercise  the  highest  de- 
gree of  care  In  xwovldlng  for  tbelr  safety  In 
going  to  take  the  train.  In  allghtins  from 
It,  and  while  actually  en  route;  and  whether 
or  not  a  passenger  who  Is  Injured  by  the 
failure  of  the  conqiuiy  to  fnlflll  this  doty  Is 
guUl7  of  contributory  n^Ugmce  ptcdndlng 
a  recovery  for  ttte  Injury  always  depends  on 
the  facts  and  drcomatances  snrrooadlns  Um 
at  the  time.  It  la  comnKni  knowledge  fliat 
parties  contemplating  a  buslnea  or  pleasure 
trip  linger  untU  forced  to  the  depot ;  business 
mm  to  give  the  last  direction  about  bnslneaa; 
frlenda  to  aay  the  last  good-bye;  and  rail- 
roads tn  providing  for  the  safe^  of  tb^  paa- 
sengers  must  consider  all  thesa  things.  Ulna, 
the  deceased,  standing  at  the  store  of  Zwlrm 
160  feet  from  the  deiwt,  heard  the  passrager 
train  whistle,  and  ran  towarda  thB  depot  tor 
the  purpose  of  catching  this  train,  relying  on 
the  dn^  of  the  railroad  at  sadi  time  and 
su(di  place  to  provide  for  his  safety;  not 
stopping,  looking,  or  listening  before  going 
up<m  the  west  track,  but,  utterly  unconscious 
of  his  danger,  was  caught  by  the  aouth-^wnnd 
freight  on  the  parallel  track,  almost  the  in- 
stant that  he  reached  same,  and  hurled  to  his 
death.  Can  the  company  which  Is  so  careless 
of  the  safety  of  Its  passengers  as  to  arrange 
for  a  schedule  that  places  a  through  freli^t, 
running  at  the  rate  of  2S  to  45  miles  an 
hour,  at  the  depot  at  the  very  instant  tbat 
a  passenger  train  is  scheduled  to  atop,  find 
any  rule  of  law  that  will  absolve  it  from 
liability  under  these  circumstances?  It  is  at- 
tempted to  be  shown  that  one  or  two  per- 
sons, seeing  the  danger  of  deceased,  under- 
took to  warn  him  of  same  and  would  not 
heed  them,  but  It  la  manifest  that  the  deceas- 
ed did  not  understand  them,  and  did  not  un- 
derstand that  they  were  trying  to  call  his 
attention  to  the  approaching  freight  train. 
It  is  again  suggested  tbat  the  deceased  was 
drinking  to  some  extent,  but.  even  if  this  be 
so,  it  Is  certain  that  this  was  not  the  Influen- 
tial cause  of  his  death. 

The  particular  case  presented  by  tbia  rec- 
ord Is  not  one  which  this  court  baa  been 
heretofore  called  on  to  decide.  It  Is  but  fair 
to  state  that  it  can  hardly  be  doubted,  un- 
der the  facts  of  this  case,  but  that  deceased 
failed  to  stop,  look,  or  listen  before  going 
upon  the  track  when  be  met  bis  death,  and 
It  may  also  be  stated  tbat  the  facte  show 
that,  if  he  had  stopped  or  looked.  It  "would 
have  averted  the  accident,  as  in  either  case 
he  would  have  discovered  the  approaching 
freight.  It  is  manifest,  however,  that  de- 
ceased did  not  know  of  the  danger  that 
threatened  from  the  approaching  freight,  and 
was  not  therefore  taking  hla  chances  of  suc- 
cessful escape  from  known  risk.  It  Is  with 
these  facts  conceded  that  we  shall  discuss 
this  case.  While  It  is  unquestionably  true 
that  even  a  passenger  is  not  absolved  from 
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all  cai^  It  !■  equBily  trna  tiiat  it  !■  thA  duty 
of  the  nllroad  c«npany  to  ezerdse  tbe  UkIi- 
est  Aegna  of  can  In  prorldlng  for  the  safety 
of  a  paswnfler  going  to  tbe  d^pot  for  the  pur- 
pose of  boarding  its  trains.  Tberefore,  as  to 
what  constltntes  negligence  the  part  of  a 
passenger  must  depend  open  the  facts  and 
circumstances  at  the  time  of  tbe  injary. 
This  duty  of  tbe  raUroad  company  Is  so  im- 
poratire  at  the  very  time  that  a  passenger 
train  Is  scheduled  to  arrive  that  it  Justifies 
a  passengo*  to  aasnmlng  that  tills  high  dnty 
will  be  &lthfally  performed.  The  duty  of 
the  company  to  protect  its  passengers  is  so 
fmperatlTe  and  may  be  so  relied  on  ss  not 
to  make  an  act  done  by  a  passenger  netf  1- 
gent,  Blthongb  It  might  be  negligence  in  one 
not  holding  the  ration  of  passenger  to  the 
company.  Arising  out  ct  this  duty  on  the 
part  of  the  company  to  its  passengers,  and 
this  relatitm  on  tlie  part  of  the  passenger  to 
the  railroad  company,  tliere  has  grown  up 
an  important  exception  to  n^at  la  familiar- 
ly known  as  tbe  sto]^  loolc,  and  llttm  doc- 
trine. A  passenger  has  an  invitation  to  come 
to  the  place  of  the  stoppage  of  the  trains, 
and,  twlng  so  invited,  that  place  must  be 
made  safe  for  blm.  Let  It  be  remembered 
that  In  thia  case  it  was  not  20  minutes  be- 
fore the  train  was  due  to  arrive  that  deceas- 
ed went  upon  the  track,  hut  it  was  at  the 
rery  instant  of  tbe  arrival  of  his  train,  and 
at  a  time  above  all  others  when  tbe  duty  of 
the  company  to  make  tbe  my  safe  for  blm 
was  at  its  higliest 

In  the  case  of  Atchison,  Topeka  ft  Santa 
Ffi  B.  B.  Ca  V.  Uary  H.  Shean,  18  Colo.  868, 
33  Pac-.  10e»  20  II  R.  A.  729,  the  facts  showed 
that  Thomas  Shean,  deceased,  was  a  passen- 
ger on  appellsnt'B  cars.  Wlille  on  the  train 
as  a  psBseoger,  the  train  arrived  at  a  little 
eating  station  wbere  It  was  customary  for 
the  railroad  company  to  allov  its  passengers 
to  get  their  meals.  The  train  on  whldtt  She- 
an was  a  passenger  ma  runnli^  in  two 
sections,  and  Sliean  was  on  tbe  first.  The 
eatbig  bouse  was  on  tbe  opposlto  side  of  the 
trade  from  that  on  wbtdi  tlie  train  bearing 
Shean  stopped,  and,  In  order  to  reach  the 
eating  lurase^  it  was  necessary  for  Sbean 
to  cross  over  the  track.  While  passing  diag- 
onally over  the  traA,  the  second  sectlcm  came 
in  on  anotlier  tradk,  running  at  a  rate  ot 
from  six  to  ten  mUes  per  hour,  and  Shean 
was  killed.  It  was  shown  that  deceased  USA 
not  stop,  look,  or  listen  before  crossing  tlie 
tntik  wbm  he  was  killed,  but,  If  he  had  look- 
ed, he  could  luve  seen  the  train  that  killed 
blm.  It  was  cimtsnded,  under  tliese  drcnm- 
stanoes,  that  tbe  rallioad  company  was  not 
liable  because  <tf  ttie  contributory  negligence 
o£  ttie  deceased,  but  tbe  court  sustained  the 
liability  at  tbe  ctnnpany,  and  said:  "It  Is 
settled  that  ft  passsnger  aa  a  railroad,  while 
passing  ftom  tlie  cars  to  the  d^t  is  not  re- 
quired to  exerdse  that  degree  of  care  In 
crossing  a  railxoad  track  as  Is  Imposed  upon 
other  persons,  and  that  be  baa  the  right  to 


assume  that  the  company  will  disdiftrge  its 
duty  in  making  the  way  safe;  and.  relying 
on  this  assumption,  may  n^ect  precautltms 
that  are  ordinarily  Imposed  upon  a  person 
not  holding  that  rdatlon;  and  this  distinc- 
tion is  to  be  takoi  Into  c(»isiderati(Hi  In  de- 
termining tlie  propriety  of  his  conduct  Un- 
der all  the  facts  shown  ia  evidence  and  the 
circumstances  surrounding  tbe  accident, 
whether  the  pnsou  Injured  was  guilty  of 
contributory  negligence  at  tbe  time  Is  a  ques- 
tion within  the  province  of  the  Jury  to  de- 
cide, and  one  that  tbe  court  cannot  rightful- 
ly take  from  ttiem.**  In  the  case  of  Pennsyl- 
vania Company  v.  Nellie  Keane,  Adm'r,  41  111. 
App.  817,  It  was  shown  that  the  party  killed 
rushed  out  of  a  little  station  near  Thirty-Sev- 
enth street  In  Oaicago  tor  the  purpose  of  tak- 
ing a  train  on  appellanl^s  llna  It  vas  about 
6  o'clock  Id  tbe  morning,  and  dark  and  rainy. 
In  so  doing  it  was  necessary  to  cross  a  paral- 
lel track  of  flie  company's  line  upon  which 
was  ninnlng  another  train  ttf  the  ssme  com- 
pany at  a  rate  of  qjwed  variously  esthnated 
at  from  10  to  20  miles  an  hour,  and  this  train 
killed  the  party  for  whose  ^th  tbe  suit  for 
damages  was  instituted.  It  was  not  shown 
that  deceased  stiqiped,  looked,  or  llsteied  be- 
fore going  upon  the  parallel  tratft,  and  tbe 
court  said:  "It  Is  Insisted  by  appellant  that 
tbe  deceased  failed  to  look  out  or  watch  for 
tbe  train  coming  from  the  soutb,  and  that 
this  was  such  neglti^ce  upon  blB  part  as 
will  preclude  a  recovery  in  this  case.  Un- 
•doubtedly.  it  Is  ordinarily  tbe  dnty  of  a  per- 
son about  to  cross  a  railroad  tra<:k  to  watch 
for  approaching  trains;  but  a  person  about 
to  take  a  train  standing  at  a  station  waiting 
to  receive  passen^rs,  and  one  alighting  from 
a  train  that  has  Just  arrived,  have  a  right 
to  presume  that  tbe  trains  will  be  so  run  and 
tbe  road  so  operated  that  such  track  may  tie 
passed  In  safety.  A  passenger  under  such 
circumstances  is  Justified  in  assuming  that 
the  company  lias  exercised  such  care  and  so 
r^:nlated  its  trains  that  the  road  will  be 
flree  and  safe  for  him  to  pass  over." 

In  the  case  of  Warner  v.  B.  &  O.  B.  &  Co., 
168  U.  S.  846,  18  Sup.  Ct  70,  42  L.  Ed.  491. 
it  Is  said:  "Tbe  duty  owing  by  a  railroad 
compaiqr  to  a  passenger,  actually  or  con- 
structively in  its  care,  Is  of  such  a  character 
that  tbe  rules  of  law  regulating  tbe  conduct 
of  a  traveler  upon  the  highway  whoi  about 
to  cross  and  the  treqiasser  who  vfflitures  up- 
on the  tracks  ot  a  railroad  company  are  not 
a  proper  criterlcm  by  whidi  to  determine 
whether  or  not  a  passenger  wlm  sustains 
Injury  in  going  upon  tba  track  of  the  railroad 
was  guilty  of  ocmtrlbutory  negligence.  A  rail- 
road company  owes  to  one  standing  towards 
It  In  the  reiatltm  of  a  passaiger  a  different 
and  bilker  d^ree  of  care  from  that  which  la 
due  to  m««  trespassers  or  stranger^  and  it 
is  conversely  equally*  true  that  the  passen- 
ger under  given  auidittoiis  has  a  rli^t  to 
rely  upon  tbe  exercise  by  tbe  road  of  care, 
and  the  question  ttf  whether  or  not  he  Is  neg- 
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llgeot  under  all  drcnmatances  mnst  be  de- 
term  Id  ed  OD  due  CDDfllderatlon  of  the  obllga- 
tloDB  of  both  the  company  and  the  passenger. 
♦  •  •  Whilst  It  Is  true,  as  was  said  In 
Terry  t.  Jewett,  snpra  (78  N.  T.-838).  that 
such  Implied  Invltatfon  would  not  absolve  a 
passenger  from  the  dnty  to  exercise  care  and 
caution  In  avoiding  danger,  nevertheless  It 
certainly  would  Justify  him  In  assnmlng  that 
la  holding  out  the  Invitation  to  board  the 
train  the  corporation  had  not  so  arranged 
Its  business  as  to  expose  him  to  the  hazard  of 
danger  to  life  and  limb  unless  he  exercised 
the  very  highest  degree  of  care  and  caution. 
The  railroad  under  snch  drcnmstances,  In 
giving  the  invitation,  must  necessarily  be 
presumed  to  have  taken  into  view  the  state 
of  mind  and  of  conduct  which  would  be  en- 
gendered by  the  Invitation,  and  the  passen- 
ger, on  the  other  hand,  would  have  a  right 
to  presume. that  in  giving  the  invitation  the 
railroad  itself  had  arranged  for  the  opera- 
tion of  its  trains  with  proper  care.  The 
doctrine  finds  a  very  clear  expression  In  a 
passage  In  the  opinion  in  the  Terry  Case,  al- 
ready referred  to,  where  It  was  said  (page 
3^):  "It  may  be  assumed  that  a  railroad 
corporation,  In  the  exercise  of  ordinary  care, 
so  regulates  the  running  of  Its  trains  that 
the  road  is  free  from  Interruption  or  ob- 
struction where  passenger  trains  stop  at  a 
station  to  receive  and  deliver  passengers. 
Any  other  system  wonid  be  dangerous  to  hu- 
man life,  and  Impose  great  risks  upon  those 
who  might  have  occasion  to  travel  on  the 
railroad." 

In  the  case  of  Chicago,  B.  I.  &  P.  Ry.  Co. 
V.  Stepp,  164  Fed.  792,  90  O.  O.  A.  488,  the 
court  said:  "It  is  now  the  settled  rule  of 
the  federal  courts  that  passengers  using  sta- 
tion premises  for  the  purpose  of  taking  or 
leaving  trains  have  a  right  to  assume  that 
the  place  Is  one  of  safety,  and  to  act  upon 
that  assumption.  While  they  are  not  ab- 
solved from  all  care,  they  are  not  required 
to  exercise  that  high  d^ree  at  care  which 
the  law  imposes  upon  travelers  when  ap- 
proaching the  Intersection  of  a  highway  and 
a  railroad.  The  traveler  upon  the  highway 
has  no  right  to  assume  that  the  railroad  Is 
a  place  of  safety,  or  that  trains  wUl  not  be 
run  over  It  while  he  Is  attempting  to  pass. 
(Jn  the  contrary,  the  rnle  has  been  repeated- 
ly declared  that  such  a  crossing  Is  a  place 
of  danger,  and  that  the  traveler  mnst  ap- 
proach It  with  the  knowledge  that  the  com- 
pany may  at  any  time  be  moving  trains 
over  Its  road.  This  Is  the  ground  of  the 
(Ittrerence  between  the  rule  as  to  a  passen- 
ger while  upon  station  grounds  and  a  trav- 
eler upon  the  highway.  The  one  has  the 
right  to  believe  that  the  place  which  he  Is 
using  is  one  of  safety,  while  the  other  is 
bound  to  know  that  the  place  which  he  Is 
approaching  Is  one  of  Imminent  danger.  Up- 
on  the  basis  of  this  difference  the  rule  Is 
now  firmly  established  that  a  passenger,  tje- 
fore  croOTlnff  a  track  while  taking  or  leav- 


(HIM. 

Ing  a  train,  is  not  required,  as  a  matter  of 
law,  to  look  and  listen  for  approaching 
trains.    He  Is  simply  required  to  exercise 
reasonable  care  In  the  light  of  all  the  cir- 
cumstances existing  at  the  time,  and  wheth- 
er he  exercises  that  care  Is  a  question  of 
fact  for  the  Jury."   To  the  same  effect  is 
the  case  of  Chesapeake  A  0.  Ry.  Co.  v.  King, 
09  Fed.  261,  40  C.  O.  A.  432,  49  L.  R.  A.  102, 
and  Chattanooga  Ry.  Co.  v.  Downs,  106  Fed. 
641.  45  O.  a  A.  Sll.  The  principle  of  law 
announced  by  the  above  anthorltles  Is  Just 
and  logical,  and  we  liave  no  hesitancy  in 
holding  that  it  Is  not  negligence  per  se  for 
a  passenger  to  fall  to  stop,  look,  and  Usten 
vhlle  going  to  the  depot  of  a  railroad  com- 
pany to  take  passage  on  one  of  Its  trains 
scheduled  to  stop  at  the  station  at  the  very 
Instant  that  he  goes  there.   In  view  of  the 
law  as  stated  above,  let  ns  see  If  the  Jury 
were  properly  instructed  with  reference  to 
it    By  the  fourth  instruction  given  for 
plaintiff,  the  Jury  are  told  that  deceased  had 
a  right  to  assume  that  the  train  on  the  par- 
allel track  would  not  be  running  over  six 
miles  per  hour  past  the  depot  at  Sogne  Chit- 
to,  and,  further,  that  deceased  bad  a  right 
to  presume  that  the  railroad  company  would 
not  run  its  trains  over  Its  parallel  track  in 
such  way  as  to  subject  him  to  unusual  haz- 
ard or  danger  at  the  station;  that  deceased 
was  not  required  to  stop,  look,  and  listen 
before  crossing  the  west  trai^;  that,  if  the 
Jury  believed  from  the  evidence  that  deceas- 
ed did  not  stop,  look,  and  listen,  this  fact 
alone  did  not  make  him  gnllty  of  contribu- 
tory negligence  If  the  Jury  believed  that  un- 
der the  circumstances  deceased  did  act  as  an 
ordinarily  prudent  man  would  act  In  guarding 
himself  against  injury.  The  practical  effect 
of  the  fifth  Instruction  given  for  plaintiff  is 
to  tell  the  jury  that  they  must  determine 
whether  deceased  was  guilty  ot  contributory 
negligence  or  not  from  the  standpoint  of 
whether  or  not  he  was  In  the  exercise  of 
ordinary  precaution  at  the  time  of  his  death, 
in  view  of  the  circumstance  of  his  situation 
at  the  time.    The  sixth  instruction  la  prac- 
tically the  same.   After  a  most  careful  ex- 
amination of  all  the  instructions  for  plain- 
tiff, we  can  find  no  error  in  any  of  them  In 
so  far  as  they  relate  to  the  application  of 
the  law  to  the  facts  of  this  case  as  bearing 
upon  the  question  of  negligence.    The  in- 
structions are  drawn  with  much  care  and 
skill.   The  Instructions  are  a  literal  appli- 
cation of  the  law  to  the  facts  of  this  case, 
on  the  question  of  n^llgence,  within  the 
well-stated  rule  to  be  found  In  the  case  of 
Terry  v.  Jewett,  which  rule  we  can  do  no 
better  than  to  restate  here.   Thus  It  Is  said 
in  the  Terry  v.  Jewett  Case,  supra:  "There 
IB  a  difference  between  the  care  and  cantion 
demanded  in  crossing  a  railroad  trade  on  a 
highway  and  In  crossing  while  at  a  depot  of 
a  railroad  company  ta  reach  the  cars.  No 
absolute  rule  can  be  laid  down  to  govern  tb« 
passenger  in  th«  latter  case  nnder  all  dr- 
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cnnutancM.  While  a  passenger  has  a  right 
to  pass  fnnn  the  d^t  to  the  train  on  -which 
Bach  passenger  Intends  to  trsTel,  and  llie 
company  shonld  fnmlsh  reasonable  and  ade- 
quate protection  against  accident  In  the  en- 
joyment of  this  privilege,  the  passenger  Is 
bound  to  ezerdse  proper  care,  prudence, 
and  caution  la  avol^ng  dangw.  The  de- 
gree of  care  and  caution  must  be  goTwned 
In  all  cases  the  extent  of  the  peril  to  be 
encountered  and  the  drcvnatancee  attend- 
ing the  exposure." 

In  Tlew  ot  what  we  have  said  above,  we 
do  not  deem  It  necessary  to  pmnne  the  re- 
foaed  Instmctlon  of  defmdant  at  any  great 
length.  It  was  not  error  on  the  part  of  the 
court,  under  the  facts  ot  this  case,  to  refose 
Instruction  Mo.  6  asked  for  by  defendant 
It  onbodted  the  stiq),  look,  and  listen  doc- 
trine which  had  been  preued  to  Its  fallest 
limit  In  Instmctlon  Now  14,  given  for  de- 
fendant If  Instmctlon  No.  6  had  simply 
told  the  Jury  that  if  they  believed  from  the 
evidence  that  deceased  was  warned  not  to 
go  upon  the  parallel  track  when  he  was 
killed  because  of  the  approaching  freight 
train,  and  the  danger  Inddoit  thereto,  and 
that  be  understood*  or  ought  to  have  under- 
stood, and  refused  to  heed  that  warning,  he 
was  guilty  of  contributory  negligence.  It 
would  have  been  Impropa  to  refuse  It;  but 
the  Instmctlon  makes  the  contributory  neg- 
ligence depend  uptMi  whether  or  not  deceas- 
ed sti9ped,  looked,  and  listened  before  go- 
ing upon  tibe  trade  without  reference  to  any- 
thing else,  and  such  is  not  the  law.  Coun- 
sti  for  appellant  cite  the  case  of  Ballroad 
Co.  T.  Crockett,  78  Bflsa.  407,  29  South.  18% 
Id  snitport  of  the  contention  that  deceased 
was  gnUty  ot  contributory  negllgratce.  but 
the  facts  of  that  case  make  a  very  different 
case  from  the  one  now  on  trial.  In  the 
Grodcett  Case  It  was  shown  that  the  party 
litJnred  was  a  lad  of  over  14  years  of  age. 
There  was  a  freight  train  approaching  a 
swlteh  which  he  saw  and  knew  to  be  ap- 
proaching; yet  with  this  knowledge,  he 
walked  upon  tbe  aide  trade  In  front  of  the 
train  and  was  Injured.  In  a  suit  subse- 
quently insUtnted  against  the  railroad  for 
the  injury.  It  was  attempted  to  be  shown  In 
Justification  of  the  act  that  It  was  the  cus- 
tom of  the  train  to  stop  at  thla  switch  be- 
fore entering  same,  but  the  court  held  that 
the  boy  was  gnll^  of  contributory  negli- 
gence xsnOex  the  facte  lUwve  ateted.  It  was 
not  shown  In  the  above  case  that  there  was 
a  depot  at  the  place  where  the  boy  was  In- 
jured; It  la  not  shown  that  there  vras  a 
passenger  train  thai  due  at  that  point  on 
which  the  liOured  party  Intoided  to  take 
passage;  It  la  not  shown  that  the  train  by 
which  he  was  Injured  was  running  at  an  un- 
lawful rate  of  speed— and  all  these  things 
do  appear  In  the  case  now  under  cmsldera- 
tl<m.  The  case  on  trial  Is  not  at  all  similar 
in  Ita  ftete  to  the  Crockett  Case,  supra. 
Again,  counsel  for  appellant  argue  that  be- 1 


cause  deceased  did  not  stop,  look,  and  listen 
he  was  guilty  of  contrlbutwy  negligence  un- 
der the  rule  announced  In  the  cases  of  Hnr- 
dock  V.  Railroad  Co.,  77  Miss.  487,  29  South. 
2S,  and  Jackson  v.  Ballroad  Ga,  80  Miss.  82, 
^  South.  286,  but  we  have  shown  that  the 
rule  declared  by  the  two  above  cases  haa 
no  application  to  the  case  now  before  the 
court  Thus  In  the  Murdock  Case,  77  Hiss. 
487,  20  South.  2S,  the  Injured  parly  was  en- 
gaged In  passing  through  an  open  railroad 
yard' on  some  business  of  his  own,  and  un- 
dertook to  pass  between  two  cars  of  a  stand- 
ing freight  tealn  already  coupled  together, 
and  while  an  engine  .was  approaching  .for 
tiie  purpose  of  moving  the  train,  and  while 
so  doing,  was  Injured  by  reason  of  the  fact 
that  nine  other  cars  had  been  rapidly  and 
violently  pushed  against  the  cars  that  the 
injured  party  was  attempting  to  pass  over, 
and  the  court  held  that  ttie  injured  party 
was  guilty  of  contributory  negligence.  The 
Jackson  Case,  89  Miss.  82,  42  South.  236, 
falls  within  the  wdinary  railroad  crossing 
cases,  and,  as  we  have  seen,  haa  no  applica- 
tion here.  Under  the  facts,  as  shown  by  the 
declaration,  one  W.  B.  Jackson  was  driving 
home  on  a  public  b^bway  which  crossed 
the  railroad  track,  and,  without  stopping, 
l(KAing,  or  listening,  went  upon  the  railroad, 
and  was  killed  by  a  passing  train.  It  was 
shown  that  the  track  was  perfectly  straight 
for  a  mile  and  a  half  In  the  direction  from 
which  the  train  was  coming,  and  that  Jadi- 
Boa  had  an  unobstracted  view  for  about 
that  distance.  Had  he  stopped,  looked,  or 
listened,  the  acddent  could  not  have  hap- 
pened, and  the  court  held  In  this  case,  under 
the  facts  there  under  consideration,  that  It 
was  Jackson's  duty  to  do  one  of  the  three 
things.  Had  Jackson  stopped,  the  train 
would  have  passed  hartnlesaly  by;  had  be 
looked,  he  must  have  seen;  had  he  listened, 
he  must  have  heard. 

If  it  be  conceded  that  minor  error  was 
committed  in  the  giving  of  the  first  Instmc- 
tlon for  plaintiff,  the  error  is  not  sufficient- 
ly grave  to  warrant  a  reversaL  The  amount 
of  the  Judgmmt  Is  amply  supported  by  the 
evidence,  and,  indeed  bad  the  Jury  returned 
a  larger  verdict  It  would  not  have  been  dis- 
turbed on  the  fact  of  this  case. 

Affirmed. 

WHITFIELD,  0.  J.  (dissenting).  The 
fourth  instmctlon  given  for  the  plaintiff  is 
in  the  following  words:  "The  court  in- 
stracta  the  Jury  for  the  plaintiff  that  the 
plaintiff's  husband  had  a  right  to  presume 
Oiat  the  freight  train.  If  he  had  known  It 
was  coming,  would  not  be  mnnlng  over  six 
miles  per  hour,  and  that  It  would  not  mn 
past  the  depot  at  Bogne  ChUto  on  this  oc- 
casion at  a  greater  rate  of  speed  than  six 
miles  per  hbur;  and.  further,  that  he  had 
a  right  to  presume  that  the  defendant  com- 
pany would  not  by  the  running  of  its  trains 
upon  Its  paralld  trade  subject  him  to  un- 
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usual  hazard  or  danger  at  said  statioD,  and 

the  law  did  not  require  him  to  stop,  look, 
aud  listen  before  crossing  said  west  track, 
and,  If  he  did  not  stop,  look,  and  listen,  he 
would  not  hare  been  guilty  of  contributory 
negligence  because  of  such  failure  alone. 
The  question  of  fact  to  be  determined  by 
the  jury,  on  the  subject  of  contributory  neg- 
ligence, is:  Did  the  deceased,  onder  the  cir- 
ctimatances,  in  view  of  the  presumptions 
above  enumerated,  act  as  an  ordinarily  pru- 
dent man  would  act  in  guarding  himself 
against  injury?"  The  plain  effect  of  this 
instruction  was  to  charge  the  Jury  that,  al- 
though the.  plaintiff  might  have  known  the 
train  was  coming,  yet,  because  he  was  en- 
titled under  the  law  to  assume  that  the  train 
would  not  run  in  the  town  and  past  the  de- 
pot more  than  six  miles  an  hour,  therefore 
he  could  neglect  to  stop,  or  look,  or  listen, 
and  yet  this  failure  to  do  one  or  all  of  these 
things  would  not  alone  constitute  contribu- 
tory n^ligence.  There  Is  no  possible  escape 
from  the  coocluslon  that  this  la  the  plain 
meaning  of  the  plain  language  of  this  In- 
Btructlon.  This  Is  not  the  law.  Sunning 
more  than  six  miles  an  hour  through  an  In- 
corporated town  does  not  itself  alone  entitle 
the  plaintiff  to  recover  in  a  case  where  only 
actual  damages  are  sought,  aa  here,  but  It 
must  appear  that  such  excessive  speed  was 
the  proximate  cause  of  the  Injury.  This 
charge  positively  declares,  as  an  absolute 
and  universal  rule  of  law,  that  merely  be- 
cause the  plaintiff  has  the  right  abstractly 
and  generally  to  presume  that  a  tralo  will 
not  run  more  than  six  miles  an  hour  through 
an  incorporated  town  and  past  the  depot 
thereof,  therefore  this  presumption  atone  in 
all  cases  relieves  the  plaintiff  from  using  the 
faculties  of  sight  .and  hearing  with  which 
nature  has  endowed  him  by  completely  ig- 
noring the  reciprocal  duties  of  the  plaintiff 
and  the  defendant  at  the  time  and  place  of 
the  Injury.  It  is  fundameutally  erroneous, 
goes  to  the  heart  of  the  case,  and  must 
cause  a  reversal. 

The  sixth  charge,  refused  to  the  defendant, 
is  In  the  following  words:  "The  court  In- 
structs the  Jury  for  the  defendont  that  al- 
though they  may  believe  the  defendant  was 
negligent  in  running  two  trains  through  the 
municipality  of  Bogus  (Xiltto  so  that  they 
passed  each  other  at  the  same  time  at  the 
crossing  at  which  deceased  met  his  death, 
and  although  they  may  believe  that  the 
freight  train  was  running  at  an  unlawful 
rate  of  speed,  and  that  Its  bell  and  whistle 
were  not  giving  the  proper  signals,  still  it 
was  incumbent  upon  the  deceased  to  stop, 
look,  or  listen  before  going  upon  the  tracks  of 
the  defendant,  and,  if  he  failed  to  do  this 
and  went  upon  the  tracks  after  being  told 
not  to  do  so,  defendant's  negligence  will  not 
entitle  the  plaintiffs  to  recover,  but  they 
win  find  a  verdict  for  the  defendant."  The 
witness  Sauls  had  testified  that  he  bad  ac- 
costed deceaaed,  selxed  him  by  the  arm.  told 


bim  to  look  out  and  warned  him  of  the 
approaching  train.  The  deceased  tore  away 
from  him,  saying  "Oh,"  and  rushed  on.  It 
Is  tme  that  the  plaintiff  Introduced  a  wit- 
ness to  show  that  Sauls  was  not  present  at 
the  scene  of  the  accident  at  all,  but  It  Is 
also  tme  that  another  witness  for  the  de> 
fendant  supported  Sauls'  statement  that  he 
was  there,  and  the  defendant  was  manifest- 
ly entitled  to  have  Its  theory  of  the  case, 
as  bottomed  on  this  testimony  of  Baola,  put 
to  the  jury  on  this  in8tmction«  and  It  was 
error,  and  fatal  error,  to  refuse  this  Instruc- 
tion. 

I  have  examined  with  great  care  every 
one  of  the  authorltlea  cited  by  learned  coun- 
sel for  appellee,  many  of  whldi  are  r^r- 
red  to  In  the  opinion  In  chief,  laying  down 
the  doctrine  whldi  It  is  admitted  Is  an  ex- 
ertion to  the  general  rule  that  wherever 
the  relationship  of  passenger  Is  established 
between  one  and  a  railroad  company,  and 
such  passenger  Is  endeavoring  to  reach  his 
train,  and  embark  thereon,  or  to  debark 
therefirom  at  the  arrival  at  a  d^t,  there  la 
no  absolute  rule  of  law  that  sudi  passenger 
shall  stop,  or  look,  or  listen.  I  will  quote  a 
few  of  the  very  cases  cited  by  learned  coun- 
sel, and  from  these  citations  the  true  role 
on  this  subject  will  clearly  appear.  For  ex- 
ample. In  the  case  of  L.  &  N.  R.  B.  Co. 
Cromlnarity,  86  Miss.  464,  38  South.  633: 
"Many  decisions  and  a  multitude  of  author- 
ities are  cited  to  show  that  other  courts 
have  held  that  the  mere  failure  to  stop  be- 
fore driving  on  a  railroad  crossing  constitut- 
ed, as  a  matter  of  law,  such  negllgoice  aa  for- 
bids recovery  for  any  Injury  inflicted  by  a 
passing  train.  We  decline  to  adopt  any  anch 
rigid  rule.  What  constitutes  negligence  must 
depend  always  upon  the  surrounding  condi- 
tions and  the  attendant  circumstances  of  the 
particular  Instance.  No  hard  and  fast  role 
of  action  can  be  prescribed  which  will  make 
the  same  course  of  conduct  under  any  and 
all  circumstances  either  wise  or  unwise,  cau- 
tious, or  reckless.  The  true  rule  Is  that  It 
is  incumbent  on  the  traveler  to  use  that 
degree  of  care  and  caution  which  la  rendered 
necessary  by  a  reasonable  regard  for  his 
safety  under  the  peculiar  circumstances  and 
conditions  by  which  be  Is  at  the  time  con- 
fronted. It  Is  the  duty  of  a  traveler  In  ap- 
proaching a  crossing  to  use  all  reasonable 
precaution  to  apprise  himself  of  the  approach 
of  a  train,  but  whether  that  reasonable  pre- 
caution will  demand  that  he  shall  8t<^  and 
look  and  listen,  or  whether  any  lesser  degree 
of  care  on  his  part  will  be  sufficient,  most 
generally,  though  not  invariably,  be  a  qnea- 
tlou  of  fact;  and,  being  a  question  of  fact, 
it  should  be  submitted  to  the  Jury  under 
proper  Instructions  for  their  decision."  Id 
the  case  of  Warner  t.  B.  &  O.  R.  R.  Co.,  168 
U.  S.  339,  IS  Sup.  Ct  es.  42  Ed.  401.  the 
court  expressly  stated  that:  "The  implied 
Invitation  to  such  paasoiger  does  not  absolve 
bIm  from  the  dntj  of  weidalnc  cu«  and 
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caution  In  arofdlng  danger;  that  Is  to  say, 
from  using  the  senses  of  slgbt  and  bearing." 
In  tbe  case  of  Chicago,  M.  A  St  P.  R.  R.  Co. 
T.  LoweU,  161  n.  8.  209,  14  Snp.  Ct  281,  38 
Ll  Ed.  ISl,  It  Is  said:  "A  passenger  In  cross- 
ing a  railroad  track  parallel  to  tbe  one  on 
which  bis  train  has  arrived  at  a  station, 
who  does  not  look  or  listen  for  the  train  on 
tbe  inrallel  track,  is  not  guilty  of  contrlbn- 
tory  Diligence,  but  it  Is  a  question  for  the 
Jury.'*  And  the  same  doctrine  Is  held  la 
Graren  t.  MacLeod,  92  Fed.  846,  35  C.  C.  A. 
47.  In  V.  &  M.  R.  R.  Co.  V.  McOowan,  «2 
Miss.  682,  52  Am.  Rep.  205.  it  Is  said:  "It 
Is  not  contributory  negligence  per  se  to  be 
<m  a  raflroad  track  at  a  place  where  a  person 
has  no  right  to  be.  One  may  be  guilty  of 
contributory  negligence  at  a  crossing  or 
Vhere  he  has  a  right  to  be.  The  criterion  Is 
whether  he  (Serves  due  care,  under  the  cir- 
cumstances of  his  situation,-  whatever  it  may 
be,  to  avoid  harm  from  the  act  complained  of. 
He  Is  not  to  be  pronounced  guilty  of  con- 
tributory negligence  merely  tor  being  on  the 
railroad,  where  he  should  not  be,  but  In- 
quiry Is  to  be  made  as  to  the  time,  place,  and 
circumstances,  and  as  to  his  conduct  In  view 
of  tbe  negligence  complained  of.  In  order  to 
determine  whether  he  was  wanting  In  that 
care  the  abaence  of  which  constitutes  con- 
tributory negligence  preventing  recovery. 
What  is  reasonable  care  In  any  case  dqiends 
upon  tbe  parUcnlar  circumstances  of  that 
case." 

In  the  case  of  A.,  T.  ft  S.  F.  R.  R.  Co.  v. 
Shean,  18  Oola  868,  88  Pac.  108,  20  Zi.  B.  A. 
720,  the  court  expressly  says:  **Under  all 
the  facts  shown  In  evidence  and  the  drcnm- 
stances  snrroundlns  the  accident,  whether 
the  person  Injured  was  guilty  of  contributory 
negligence  at  Ote  time  Is  a  question  within 
the  province  of  the  Jury  to  decide,  and  one 
that  the  court  cannot  rightfully  take  from 
them."  In  the  case  of  Terry  t.  Jewett,  cited 
In  the  opinion  In  chief,  It  Is  distinctly  stot- 
ed:  "Xo  absolute  rnie  can  be  laid  down  to 
govern  the  passmger  in  the  latter  case  (that 
Is.  whilst  crossing  tbe  track  to  take  his  train) 
under  all  drcumstences.  WUIe  a  passenger 
has  a  r^t  to  pass  from  the  depot  to  tbe 
train  on  which  such  passenger  Intnids  to 
travel,  and  the  company  should  furnish  rea- 
sonable and  adequate  protection  against  ac- 
cld«it  In  the  enjoyment  of  this  privilege,  the 
passenger  is  bound  to  exercise  proper  care, 
prudence,  and  caution  In  avoiding  danger." 
In  short,  the  sum  ahd  substance  of  all  that 
is  laid  down  in  the  various  cases  cited  by 
learned  connsti  for  appellee  <m  this  particu- 
lar point— this  exception  to  the  general  rule- 
is  this:  ThEt  whenever  the  relatlonshlii  (MC 
passeivcr  Is  established  between  a  railroad 
company  and  any  person,  and  that-  person 
is  attempting,  at  the  r^lar  depot  of  such 
a  company,  to  crpss  the  tracks  to  embark  on 
his  train,  or  is,  after  arriving  at  said  d^mt, 
att«nptlng  to  debark  from  his  train,  the 
railroad  company  owes  such  a  passenger. 


In  such  particular  situation,  so  peculiarly 
circumstanced,  a  much  higher  degree  of  care 
than  it  would  owe  to  one  not  a  passenger, 
and  consequently  that  It  would  not  be  prop- 
er for  the  court,  as  a  mere  matter  of  law, 
where  nothing  more  was  proved  than  that 
such  passenger  failed  to  Bt(^,  or  look,  or 
listen,  to  charge  the  Jury  that  such  failure 
was,  as  a  mere  matter  of  law,  contrlbutoi? 
negllgrace,  and  such  contributory  negligence 
as  would  bar  his  recovery;  In  other  words, 
that  in  such  precise  case,  whether  or  not  the 
failure  of  a  passenger  to  stop  or  look  or 
llst«i  Is  contributory  n^lgence  is  a  matter 
which  the  court  has  no  right  to  take  from 
tbe  Jury.  That  is  the  precise  Idea.  It  Is  not 
as  a  mere  matter  of  law  contributory  neg- 
ligence in  such  a  case  which  the  court  may 
charge  the  Jury  bars  recovery,  even  where 
the  injured  person  Is  a  passenger.  In  other 
words,  all  that  I  understand  all  .these  author- 
ities to  hold  Is  simply  that  whether.  In  the 
case  where  a  passenger  Is  Injured  under  dr- 
cumstances  such  as  I  have  set  out,  his  fall- 
ing to  stop,  or  look,  or  listen  Is  contributory 
negligence.  Is  a  matter  which  the  court  must 
leave  to  the  Jury,  and  that  consequently  the 
court  ltst^lf  cauuot  as  a  mere  matter  of  law 
charge  the  Jury  that  such  failure  was  or  was 
not  contributory  u^llgence.  But  tbe  charges 
wblcb  I  have  criticised  go  far  beyond  this 
doctrine,  exceptional  as  it  Is.  The  effect  of 
the  fourth  charge,  as  I  have  pointed  out, 
was  to  charge  the  Jury  that,  although  the 
plaintiff  might  have  known  the  train  was 
cooling,  yet,  because  he  was  entitled  under 
the  law  to  assume  that  tbe  train  would  not 
run  past  the  depot  more  than  six  miles  an 
hour,  therefore,  because  of  this  assumption 
that  he  knew  this  train  was  coming,  he 
might,  in  the  face  of  bis  knowledge,  act  on 
the  assumption,  and  not  be  guilty  of  con- 
tributory negligence.  Of  course,  the  plain- 
tiff, whether  he  Is  a  passenger  or  not,  but 
more  especially  if  be  be  a  passenger,  has  a 
right  to  assume  In  general  that  the  defend- 
ant railroad  company  will  comply  with  all 
the  regulations  which  the  law  imposes  upon 
it,  whatever  those  regulations  may  be— as  to 
the  rate  of  speed,  as  to  the  safety  of  the 
depot,  as  to  glviug  signals,  etc.  Certainly 
such  assumptions  may  very  properly  be  In- 
dulged in,  and  especially  so  by  all  passen- 
gers. But  of  what  earthly  pertlnoice  Is  It 
to  observe  tbat.  such  assumptions  may  be 
indulged  by  a  passenger  in  a  case  in  which 
the  testimony  shows,  as  it  does  here,  that 
the  Injured  party  knew  of  tbe  lmp«iding 
danger,  knew  of  tbe  approaching  train  and 
the  peril  to  him  thertfrom?  In  the  preswce 
of  knowledge  of  tbe  existing  conditions,  ss- 
smnptlODS  as  to  whether  they  existed  or  not 
are  Idle  In  the  fisce  of  tbe  plain  fiurt  that 
he  was  seiied  by  the  witness  Sauls,  and  txOA 
that  the  train  was  coming  and  begged  to 
"look  out,**  and  tbat  from  this  testimony.  If 
true^  he  was  bonnd  to  have  known  of  his 
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danger,  It  la  worse  than  Idle  to  talk  about 
tbe  abstract  propoaltion  of  law  that  be  mlgbt 
generally  aaaume  that  tbe  railroad  would 
comply  witb  tbe  regulations  wbicb  tbe  law 
Imposed  upon  It  I  do  not  know  bow  to  mnke 
tbis  proposition  any  clearer  than  to  say  that 
whilst  it  is  true  that  a  passenger  has  the 
right  to  assume  that  a  depot  Is  safe,  the 
railroad  will  so  arrange  Its  schedules  as  to 
avoid  coiUsioDB  rad  injuries;  that  tbe  rail- 
road will  give  Buch  warning  signals  of  ap- 
proaching trains  and  observe  all  other  teg- 
ulatlons  that  the  law  Imposes  as  to  rate  of 
speed,  etc. ;  nevertheless,  If  the  passenger  ac- 
tually does  know,  la  any  particular  case,  of 
the  peril  which  threatens  him,  then  in  any 
such  case  assumptions  all  vanish,  and  the 
case  must  be  tried  on  the  knowledge  tha€ 
the  evidence  shows  he  had ;  and  whether  he 
is  guilty  of  contributory  negligence  barring 
bis  recovery  must  depend*  In  all  cases,  where 
bis  knowledge  is  shown  ixpon  that  knowl- 
edge, and  not  upon  any  abstract  right  he 
may  have  to  assume  generally  that  the  rail- 
road company  will  obserre  the  regulations 
which  tbe  law  Invokes. 

In  this  case,  as  I  have  already  pointed  out, 
tbe  sixth  cliarge,  which  was  refused  to  de- 
fendant, was  drawn  with  8i)ecial  reference 
to  the  testimony  of  tbe  witness  Sauls,  and 
most  Indubitably  tbe  defendant  company  was 
entitled  to  have  Its  theory  of  the  case,  as 
bottomed  on  this  testimony,  gtvai  in  charge 
10  the  Jury. 


ANGLIN  V.  STATE.    (No.  14,188.) 

(Supreme  Court  of  Mississippt.    Nov.  8,  1909. 
Suggestion  of  Bnor  Overruled 
Dec.  20,  Vm.) 

Intoxicating  Lxquobs  (|  147*)  —  Illeoai. 

Sale— PI.ACE  or  Sale. 

The  purchaser  of  liquor  sought  the  seller 
for  the  purpose  of  buying  wbil^,  met  him  out 
of  the  atate,  there  contracted  with  hfan  for  the 
purchase,  not  of  any  particular  whisky,  but  of 
nine  bottles,  to  be  afterwards  set  apart  for 
and  delivered  to  the  purchaser,  vrhich  delivery 
was  made  by  the  seller  within  the  state;  the 
price  being  paid  at  time  of  coatnuA  out  of  the 
state.  Ha4,  the  sale  was  not  completed  till  de- 
livery, and  so  was  made  in  the  state,  and  was 
Kubject  to  Its  laws. 

[Ed.  Note.— For  other  casei,  see  Intoxicating 
Liquors,  Cent  Dig.  {  161 ;  Dec  Dig.  |  147.*] 

On  tnggestlon  of  erttfr.  Orerrnled. 
Vot  former  opinion,  see  BO  South.  492. 

SMITH,  J.  We  have  very  carefully  re- 
considered this  cause,  and  must'  adhere  to 
our  former  opinion.  Appellant  suggests  that, 
as  delivery  only  occurred  in  this  state,  the 
laws  thereof  were  not  violated;  and  he  re- 
lies upon  Tate  t.  SUte,  91  Miss.  382,  44 
South.  888.  Counsel  has  misconceived  the 
ground  of  that  declaion.  In  that  case  the 
appelant  did  not  himself  sell  any  whisky, 
if  guilty  at  all,  it  must  have  been  as-  an  ac- 


cessory to  an  unlawful  sale,  thereby  be- 
coming a  principal;  the  crime  charged  be- 
ing a  misdemeanor.  The  whisky  was  pur^ 
chased  In  Canton,  where  It  was  lawful  so  to 
do,  and  there,  In  Canton,  delivered  by  the 
seller  to  the  agent  of  the  purchaser.  This, 
In  contemplation  of  law,  was  delivery  to  the 
purchaser.  The  sale  was  therefore  com- 
plete hi  territory  where  it  was  lawful  to  sell 
same. 

In  the  case  at  bar,  stating  the  facts  more 
fully  than  in  our  former  opinion,  the  pur- 
chaser sought  the  seller  for  tbe  purpose  of 
purchasing  whisky  from  him,  met  him  at 
his  (tbe  seller's)  yard  gate  In  Loalsiana,  a 
short  distance  from  the  Mississippi  line, 
and  contracted  with  blm  for  the  purchase, 
not  of  any  particular  whisky,  but  of  nine 
bottles  of  whisky,  to  be  afterwards  set  apart 
for  and  delivered  to  the  purchaser.  This  de- 
livery was  made.by  the  seller  In  Mississippi, 
a  short  distance  from  the  Louisiana  line. 
No  property  passed  In  any  liquor  by  virtue 
of  the  executory  contract  made  in  Louisiana. 
It  remained  the  property  of  the  seller  until 
it  was  set  apart  for  and  delivered  to  the 
purchaser.  When  tbis  was  done,  the  sale 
was  complete,  and,  in  contemplation  of  lavr, 
was  made  at  the  place  of  delivery.  "The 
statutory  oifense  of  selling  spirituous  liq- 
uors without  license  is  committed  by  tbe 
sale  which  passes  the  property,  and  not  by 
the  negotiations  and  bargains  which  pre- 
cede  the  sale."   Banchor  t.  Warren,  33  N. 

u.  vas. 

This  whole  matter  was  practically  settled 
by  the  decision  of  this  court  In  tbe  case  of 
Pearson  v.  State,  66  Miss.  610,  6  South.  243, 
4  L.  R.  A.  83&.  In  that  case  tbe  offer  to  sell, 
the  acceptance  thereof,  and  tbe  payment  of 
the  purchase  money  occurred  In  Mississippi; 
but  tbe  delivery  was  made  In  Memphis. 
This  sale  was  held  to  be  complete,  not  in 
Mississippi,  hut  in  the  of  Memphis. 

The  court,  speaking  through  Judge  Gamp- 
bell,  said:  "The  point  Is:  Where  was  de- 
livery made?  If  the  seller  was  to  deliver 
the  whisky  In  Panola  county,  before  any 
right  accrued  to  blm  to  claim  pay  for  it  tbe 
sale  was  not  complete  until  delivery  at  the 
place  of  its  destination;  but,  If  tbe  delivery 
was  in  Memphis  to  the  carrier  as  the  agent 
of  the  buyer,  the  sale  was  then  complete, 
and  the  law  of  Mississippi  was  not  rtolated- 
A  delivery  to  tbe  carrier  in  the  usual  course 
of  trade  is  deemed  by  law  prima  focle  a  de- 
livery to  the  consignee,  and  according  to  tbe 
testimony  that  was  the  understanding  of 
tbe  parties  in  this  case." 

While  the  court  referred  to  tbe  time  when 
the  seller  was  entitled  to  demand  payment, 
tbis  was  only  by  way  of  ar^ment  The 
real  question  in  the  case,  and  the  point  oo 
which  the  decision  turned,  was:  "Where 
was  delivery  made?"  ,A  sale  may  he  com- 
plete, and  tbe  title  to  the  property  pass,  al- 


•For  othar  cuei  ms  mud*  toplo  sod  Mcttoa  NUMBER  In  Dec.  *  Am.  Olf*.  1907  to  daU,  *  Rcpertw  Indtxa 


Digitized  by 


Google 


BAGOT  V.  PHsmx  ma  oo. 


729 


thungb  t&a  pnrchaM  price  agreed  on  may 
never  in  fiect  b0  paUL  Among  the  cm—  aap- 
portins  the  foregoing  rlewi  are  Banebor  r. 
Warren*  88  N.  H.  188;  Dunn  t.  State.  82  Ga. 
27.88.B.808,8i:*B.A.  199;  City  of  Spring 
VaUej  T.  Henning,  42  IlL  App.  163;  Suit  t. 
WoodhaU.  118  Mass.  881;  Northcntt  State, 
3&  Tex.  Cr.  B.  S84,  84  8.  W.  9M;  Oonunon- 
wealth  Hugo,  164  Masa.  107,  41  N.  B.  123. 
See.  alao,  17  Am.  *  Bug.  Ency.     Law,  SOL 

Aa  this  atie  waa  made  In  Mlsslarippl,  ap* 
ptilanfa  gnllt  or  Innocence  does  not  depend 
on  section  1404  of  tbe  Code  of  1908.  It  Is 
not  neces8ar7,  therefore,  f or  ns  to  respond 
to  counsel's  comments  thereon. 

SuggeaUm  of  error  ovemiled. 


BACOT  et  al.  t.  PHBNIX  INS.  00.  OP 
BROOKI/TN.   (No.  13,822.) 

(Snprone  Coort  of  Missisaippl.    D«c  0,  1009. 
SDfgeBtlon  of  Error  Orermled 
Dec.  13,  1009.) 

1.  iNsuaANOE  (i  282*)  —  Fire  Insurance  — 
Policy— SoM  and  Unconditional  Own; 

KBSntP. 

The  claose  Id  a  flre  policy  making  its  val- 
idity depend  upon  the  sole  and  tmcondltloaal 
ownership  by  insured  is  reasonable  and  valid, 
and  a  breach  of  snob  etipalatioo,  unless  waiv- 
ed  by  the  oompaoy,  will  excuse  It  from  liabil- 
ity. 

[Ed.  Note.— For  other  cases,  see  Inaarance, 
Cent.  Dig.  a  601-635;  Dec.  Dig.  I  282.*] 

2.  INSUEANCB    (I    282*)  —  FiRK  INSURANCE— 

Policy— Sous  and  tlNCONDiTioMAii  Own- 
ership—Nature  OF  PBOVIEION. 

An  insurance  ownership  is  sole  when  no 
one  else  has  aov  Interest  fa  the  proper^r  as 
owner,  and  is  unconditional  when  the  quality 
of  the  estate  is  not  limited  or  affected  by  any 
condititKi;  tbe  clause  "sole  and  unconditional 
ownerablp"  contemplating  beneficial  and  practi- 
cal ownership,  but  not  incindioe  mere  rights 
that  the  basband  may  have  In  a  homestead,  un- 
less the  policy  la  so  worded  aa  to  undertake 
to  Insure  those  rl^ts. 

[fid.  Mote^F»r  other  eases,  see  InBaraaee^ 
Cent.  Dig.  H  OOl-OSB;  De&  D^.  {  282.*] 

3.  Insurance  (|  282*)  — Fibb  iNstTRANca  — 
Sols  and  Umoonditional  Ownibshif. 

A  husband  cannot  Insure  the  homestead, 
title  to  whldi  is  In  the  wife,  representing  that 
he  is  the  sole  and  nnconditlooal  owner,  and, 
nrhen  the  riak  Is  destroyed,  abandon  the  insur- 
ance  coatzact  and  its  conditions  as  to  sole  own- 
ership, and  collect  the  value  of  the  policy,  on 
the  toeory  that  he,  though  not  the  sole  owner 
aa  represented,  yet  has  an  Insuzable  interest  In 
the  property  as  a  hcnnestead. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Dec  Dig.  i  282.*] 

4.  Insurance  (|  282*)  — Fibb  Ixsubahcb  — 

MOBTGAOB  ClAUSB. 

Code  1906,  4  259^  requires  to  he  attach- 
ed to  each  flie  policy  taken  out  a  mortgagor 
a  clause  that  any  loss  or  damage  under  the 
policy  shall  be  payable  to  tbe  mortgagee  as  his 
interest  may  appear;  and  that  the  insurance 
as  to  his  interest  shall  not  be  invalidated  by 
any  act  or  neglect  of  the  mortgagor  or  owner. 
Hrld.  that  the  section  automatically  writes  it- 
self into  every  insurance  contract,  where  the 
insurauce  company  allows  a  mortgage  claose  to 
be  Inserted,  and  makes  a  new  and  Independent 


oOBtract  between  the  mortgagee  and  Insurance 
company  in  no  way  dependttit  upon  the  original 
policy  between  tbe  owner  and  Insurer,  which 
would  not  be  invalid  even  if  the  original  pol- 
icy waa  void  from  its  inception,  and  would  be 
unafltected  by  any  conditions  which  would  In- 
validate the  policy  as  to  the  mor^agor  whether 
prior  or  subsequent  to  the  insertion  of  the  mort- 
gage clause,  and  hence,  where  an  original  jpolicy 
was  void  because  takm  by  a  husband  in  his 
own  name  on  a  homestead  owned  by  the  wife, 
he  representing  that  he  was  the  sole  and  uncon- 
ditional owner,  the  validity  of  a  contract  be- 
tween insurer  and  the  subsequent  mortgagee 
of  the  premises  formed  by  attaching  a  mortgage 
clause  to  the  policy  was  not  affected  tber^y, 
and  the  mortgagee  might  recover  as  to  his  in- 
terest irrespective  -of  conditions  Imposed  upon 
the  owner  by  the  policy. 

[Bd.  Note.— For  other  cases,  see  Insarance. 
Dec  Dig.  I  28aL»J 

5.  DISUISSAL  AND  NONBUIT  (|  66*)— DZSPOSX- 

TioR  or  Cause— MisJoiVDBB  or  pABncs. 
Where,  in  an  action  to  recover  on  a  fire 
policy,  c<Hitaining  a  mortgage  clause,  the  own- 
er of  the  premises  and  her  husband  were  im- 
properly Joined  as  complainants  with  the  mort- 
gagee, but  the  question  whether  they  bad  an  in- 
terest, and  how  they  should  assert  it,  was  one 
to  be  litigated  in  the  case,  a  decree  of  dismissal 
will  not  he  afiSrmed  because  of  the  misjoinder; 
but  the  lower  court  may  eliminate  the  improv- 
er parties  on  moti(Hi,  or  control  the  matter  by  in- 
stri'ction,  and  thus  dismiss  them  from  the  case. 

[Ed.  Note.— For  other  cases,  see  ZMsnUssal 

and  Nonsuit,  Dec.  Dig.  {  56.*] 

&  Insurance  <{  624*>— Fibs  iNSURANCfi— Ac- 
tions—Parties— Mo  btgaqee. 

Where  the  interest  of  a  mortgagee  is  tbe 
only  valid  liability  under  a  fire  policy,  all  that 
is  due  thereunder  being  due  to  him,  "as  bis 
interest  may  appear,"  he  can  sue  thereon, 
though  his  interest  is  less  than  the  face  oC  the 
policy. 

[Ed.  Note.-For  other  cases,  see  Insurance, 
Dec.  Dig.  I  624.*] 

Appeal  from  Clrcalt  Gonrt,  Pike  County: 
M.  U.  Wilkinson,  Judge. 

*Tro  be  officially  r^rted." 

Bill  by  E.  H.  Bacot  and  others  against 
the  Phenlx  Insarance  Company  of  Brooklyn. 
Decree  of  dismissal,  and  complainants  ap- 
peal.  Reversed  and  remanded. 

Mlxon  &  Cossldy  and  Lotterhos  A  Hewitt, 
for  app^nts.  McLaurln,  Armlstead  &  Bri- 
an and  Price  ft  Whitfield,  for  appellee. 

MATB8,  J.  On  tbe  4th  day  of  Angnst, 
1908,  a  salt  was  commenced  In  the  circuit 
coort  of  Pike  coant7  against  the  Phenlx  lu- 
snrance  Company  to  recover  tbe  sum  of  $700; 
that  being  the  face  ralae  of  a  certain  Insar- 
ance policy  Issued  by  the  company  In  the 
name  of  Barton  Bridges  on  a  certain  dwell- 
ing located  In  ttie  town  of  Summit,  inaar- 
Ing  same  agalnat  loas  by  lire.  j.ae  suit  war 
begoa  In  tbe  name  of  B.  IC.  Bacot,  Emily 
Brldgea,  and  Barton  Bridges,  tor  the  use  of 
E.  M.  Bacot  and  Bmlly  Bridges,  and  con- 
tains two  connts.  Tin  snbstantlal  allega- 
tions of  the  first  count  are  abont  aa  follows, 
viz.:  That  Burton  Brldgea  Is  the  hnsband  of 
Emily  Bridges,  and  on  the  17th  day  of  Janu- 
ary, 1907,  they  were  the  owners  of  a  home- 
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Btead  In  the  town  of  Snmmlt,  whereon  was 
located  a  frame  building  used  and  occupied 
by  them  as  their  home  and  rained  at  more 
than  ¥700.  On  that  date  an  Insnrance  was 
^ectaated  with  the  Insurance  company  cov- 
ering this  property  and  Indemnifying  against 
loss  by  fire,  the  policy  being  for  the  sum  of 
$700  and  being  less  than  the  value  of  the 
house.  We  shall  allude  to  the  specific  terms 
of  this  policy  later  on.  On  the  date  that 
this  Insurance  was  eCtectuated,  a  mortgage 
existed  on  the  property  In  favor  of  S.  M. 
Bacot  for  the  sum  of  |433,  with  Interest  at 
the  rate  of  6  per  centum  from  December  1, 
1906i.  The  so-called  mortgage  was  in  reality 
a  deed  signed  by  Emily  Bridges  and  Burton 
Bridges  to  E.  M.  Bacot,  reciting  as  the  con- 
sideration the  sum  of  1433;  but  there  was 
a  written  agreement  between  the  parties 
that  upon  the  repayment  to  Bacot  of  the 
sum  of  H3S  on  or  before  the  1st  day  of  De- 
cember, 1906,  the  property  should  be  recon- 
reyed  by  Bacot  to  them,  and,  since  this  case 
Is  here  on  demurrer,  we  deal  with  It  as 
though  tbete  was  a  formal  mortgage.  Other 
Indebtedness  due  by  the  Bridges  to  E.  M. 
Bacot,  which  It  is  claimed  was  covered  by 
this  agreement,  ran  tbe  total  Indebtedness 
up  to  the  sum  of  ¥512.91.  It  Is  shown  in 
tbe  declaration  that  the  title  to  this  proi>- 
erty  was  in  Bmlly  Bridges,  the  wife  of  Bur- 
ton Bridges,  and  it  does  not  appear  that 
Burton  Bridges  had  any  title,  unless  It  can 
be  said  that  becanse  the  property  was  a 
homestead  and  used  and  occupied  by  both 
as  such  constitutes  title  within  the  meaning 
of  ui^condltlonal  and  sole  ownership  clause 
of  the  policy.  The  Insurance  policy  contains, 
among  many  others,  the  following  clauses, 
tIz.:  "The  entire  policy  shall  be  void  If  the 
insured  has  concealed  or  misrepresented, 
la  writing  or  otherwise,  any  material  fact 
or  circumstance  concerning  tills  Insurance 
or  the  subject  thereof;  or  If  the  Interest  of 
the  Insured  In  the  property  be  not  truly 
stated,"  etc.,  etc  It  further  provides  that: 
"This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  Indorsed  hereon  and 
added  hereto,  shall  be  void,  etc.,  If  tbe  In- 
terest of  the  Insured  be  other  than  uncondl- 
tional  and  sole  ownership,  or  if  the  subject 
of  the  Insurance  be  a  building  on  ground 
not  owned  by  tbe  Insured  in  fee  simple." 
'nxe  policy  further  provides  that:  "This 
policy  shall  be  canceled  at  any  time  at  the 
request  of  the  insured;  or  by  this  company 
giving  five  days*  notice  of  such  cancellation. 
If  this  policy  shall  be  canceled  as  herelnbe- 
fwe  provided,  or  become  void  or  cease,  the 
premium  having  beea  actually  i>ald,  the  un- 
earned portion  shall  he  returned  on  surren- 
der of  this  policy  or  last  renewal,  this  com- 
pany retaining  the  customary  short  rate; 
except  that  when  this  policy  Is  canceled  by 
this  company,  by  giving  notice  it  shall  re- 
tain only  tbe  pro  rata  premium." 

On  tbe  day  that  this  policy  was  issued  to 
Barton  Bridges,  a  mortgage  clduse  was  In- 


serted in  die  face  of  the  policy  In  writing, 
substantlaUy,  U  not  literally.  In  the  lan- 
guage of  section  ^96  of  the  Code  ot  1906, 
vhltb  requires  that  such  clause  shall  be  at- 
tached to  each  fire  losuranee  policy  taken 
out  by  a  mortgagor  or  grantor  In  a  deed  In 
trust,  and  providing  what  shall  be  contained 
in  such  clause.  That  part  of  the  mortgage 
clause  which  It  Is  material  for  as  to  notice 
la  as  follows,  viz.:  "hc»»  or  damage,  if  any, 
under  this  policy,  shall  be  pa^ble  to  E.  M. 
Bacot,  McComb  City.  Miss.,  as  mortgagees, 
or  to  their  trustee,  as  Interest  may  appear, 
and  this  insurance,  as  to  the  Interest  of  the 
mortgagee  {or  trustee)  only  therein,  shall 
not  be  Invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  within  de- 
scribed property,"  etc.,  etc  The  mortgage 
clause  also  provides  for  tbe  cancellation  of 
the  policy  on  tbe  terms  indicated  by  the 
policy;  that  Is  to  say,  It  may  be  canceled  by 
either  party  on  compliance  with  certain 
conditions  as  to  notice,  specified  in  the  pol- 
icy and  mortgage  clause,  and  applying  to 
all  the  parties  to  the  policy  in  the  manner 
therein  Indicated.  The  mortgage  clause  al- 
so provides,  in  keeping  with  the  requirement 
of  section  2G9d  of  the  Code  of  1906,  which 
was  operative  at  the  time  the  Insurance  con- 
tract was  made,  that:  "Whenever  this  com- 
pany shall  pay  the  mortgagee,  or  trustee, 
any  sum  for  loss  or  damage  under  this  poli- 
cy and  shall  claim  that,  as  to  the  mortgagor 
or  owner,  no  liability  therefor  existed,  this 
company  shall,  to  the  extent  of  snch  pay- 
ment, be  thoroughly  subrogated  to  all  the 
rights  of  the  party  to  whofn  such  payment 
shall  be  made,  under  all  securities  held  as 
collateral  to  the  mortgage  debt,  or  may  at 
its  option,  pay  to  the  mortgagee  or  trustee 
tbe  whole  principal  due  or  to  grow  due  on 
the  mortgage,  with  Interest,  and  shall  there- 
upon receive  a  full  assignment  and  transfer 
of  the  mortgage,  and  of  all  such  other  se- 
curities; but  no  subrogation  shall  Impair 
the  right  of  the  mortgagee  or  trustee  to  re- 
cover tbe  face  amount  of  his  claim." 

We  do  not  set  out  In  full  the  ofber  pro- 
visions of  the  mortgage  clause,  for  the  rea- 
son that  tbe  other  provisions  are  not  In  an? 
way  Involved  In  the  decision  of  this  case. 
Although  Burton  Bridges  had  no  title  to  the 
property  In  question.  It  affirmatively  ap- 
pears that  the  interest  acquired  by  Bacot 
In  the  property  was  under  a  valid  deed  sign- 
ed by  both  Burton  Bridges  and  his  wife. 
Emily  Bridges,  containing,  in  a  s^rate 
agreement  a  defeasible  clause;  In  other 
words,  the  Interest  of  Bacot  In  the  property 
at  tbe  date  of  the  Insertion  of  the  mortgage 
clause  is  placed  beyond  question,  and  the 
mortga^  clause,  coupled  with  the  written 
agreement  to  recover,  all  show  conclusive!? 
that  as  between  the  parties  the  transaction 
was  treated  as  a  mortgage. 

The  policy  of  insurance  covered  a  polod 
of  time  beginning  on  January  17,  1007.  and 
ending  on  January  17*  1906,  and  the  mortgafe 
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clanse  was  coextourtTe  In  point  of  time  with 
the  or^nal  Insurance  policy.  Some  time  In 
December.  1907,  wblle  the  policy  was  In  fnlt 
force,  the  bnlldlng  covered  by  the  policy  waa 
totally  destroyed  by  fire.  All  the  require- 
ments of  the  policy  as  to  notice  of  loss, 
proofs,  etc.,  were  duty  made,  and  demand 
made  on  the  Insurance  company  by  both  par- 
ties for  such  proportionate  part  of  the  value 
of  the  Insurance  as  each  claimed  they  were 
entitled  to.  The  Insurance  company  denied 
any  liability  under  the  policy.  Hence  the 
suit  uniting  all  parties  as  plalntlflB.  The 
second  count  Is  much  the  same  as  the  first. 
It  allies  that  the  title  to  the  property  is  In 
Emily  Bridges,  the  wife  of  Burton  Bridges, 
and  that  the  building  Insured  was  occupied 
by  them  as  a  homestead.  It  further  alleges 
that  It  was  the  Intention  of  Burton  Bridges 
to  take  out  the  Insurance  In  the  name  of 
Emily  Bridges,  but  that  without  his  fault 
and  by  accident  and  mistake  the  policy  was 
written  in  the  name  of  Burton  Bridges,  In- 
stead of  his  wife.  There  Is  no  allegation 
that  the  Insurance  company  knew  of  the 
condition  of  the  title  and  waived  It  In  any 
way.  The  second  count  demands  the  bal- 
ance of  the  Insurance,  being  $187  after  al- 
lowing the  sum  of  $S12.91  to  be  paid  to  Ba- 
cot;  that  being  the  conceded  amount  of  his 
Interest.  The  declaration  was  demurred  to 
and  many  grounds  assigned.  We  simply 
state  those  we  deem  material.  The  demur- 
rer  statw:  (1)  That  the  declaration  shows 
that  the  policy  of  Insurance  was  lasu^  to 
Burton  Bridges,  and  not  Bmlly  Bridges,  and 
therefore  Emily  Bridges  is  improperly  made 
a  party  plaintiff;  (2)  that  the  declaration 
shows  that  the  title  to  the  property  Is  In 
Emily  Bridges,  and  not  Burton  Bridges,  the 
Insared,  and  because  of  this  policy  Is  void, 
as  Burton  Bridges  was  not  the  "sole  and  un- 
conditional owner"  of  the  property,  as  it  was 
provided  in  the  policy  that  he  should  be  In 
order  to  dalm  the  benefit  of  the  insarance; 
(3)  becaTise  the  policy  was  tesoed  on  the 
17tb  day  of  January,  1907,  and  the  pn^rty 
covered  by  the  polity  bad  been  conveyed  to 
E.  M.  Bacot  by  Burton  and  Bmlly  Bridges 
long  prior  to  that  time,  to  wit,  on  the  I7th 
day  of  Decembo*,  1905,  and  therefore  there 
was  no  title  in  either  of  them  at  tbe  date 
of  the  Insurance;  (4)  because  the  declaration 
and  policy  show  that  the  policy  was  void 
at  the  time  of  Its  Issuance  by  reason  of  the 
failure  of  Barton  Bridges  to  be  tbe  sole  and 
nnconditlntal  owner  of  the  property,  and 
therefore  tbere  oould  be  no  r^ht  accruing  to 
Bacot  at  nwrtgagee  under  the  mortgage 
danse  of  this  void  policy ;  (B)  because  it  Is 
not  shown  ttiat  E.  M.  Bacot  is  a  mortgagee  or 
grantee,  nor  ttat  Burton  and  Emily  Bridges 
are  mortgagors  or  grantm  in  any  mort- 
gage or  deed  In  trust,  but  that  Bacot  was  tbe 
owner  of  the  property  Intoided  to  be  cov- 
ered by  the  policy,  and,  not  being  the  insur- 
ed, bad  bA  right  of  actlw.  These  Issues  thus 


raised  by  demurrer  sufficiently  present  all 
Questions  In  the  case.  The  trial  court  sus- 
tained the  demarr»  and  dismissed  the  dec- 
laration, from  wlildi  Judgment  an  appeal  is 
prosecuted. 

The  first  question  which  we  shall  consider 
Is  whether  the  policy  In  favor  of  Burton 
Bridges  ever  attached  by  reason  of  the  clause 
making  the  policy  void  "If  the  interest  of 
the  Insured  In  the  property  be  not  truly  stat- 
ed." or  "If  the  interest  of  the  insured  be  oth- 
er than  unconditional  and  sole  ownership." 
We  do  not  conceive  the  question  in  this  case 
to  depend  at  all  on  whether  or  not  the  hus- 
band bad  an  Insurable  Interest  In  tbe  proper- 
ty on  account  of  his  homestead  rights;  but 
the  question  is  whether  the  terms  of  tbe  pol- 
icy covered  any  such  Interest.  The  condi- 
tion on  which  the  policy  Is  given  any  validity 
by  the  contract  of  insurance  is  that  the  in- 
sured Is  the  unconditional  and  sole  owner, 
and' yet  tbe  declaration  Itself  shows  that  be 
never  was  the  owner.  In  the  case  of  Groce 
V.  Phcenlx  Ins.  Co.,  48  South.  298,  this  court 
said  In  regard  to  this  clause  that  "It  Is  very 
generally  agreed,  and.  Indeed,  repeatedly  de- 
cided In  this  state,  that  the  clause  In  an  in- 
surance i)ollcy  as  to  sole  and  unconditional 
ownership  Is  reasonable  and  valid,  and  that 
a  breach  of  such  stipulation,  unless  waived 
by  the  company,  will  excuse  the  company 
from  liability."  In  the  case  of  Rosenstock  v. 
Insurance  Co.,  82  Miss.  674,  8S  South.  309, 
the  court  also  upheld  this  litause.  In  fact 
it  may  be  said  that  the  unconditional  and 
sole  ownership  clause  of  Insurance  policies 
has  been  sustained  In  all  courts.  What  la 
unconditional  and  sole  ownership  Is  not  a 
question  of  legal  dIflSculty.  In  tbe  case  of 
Rochester  German  Ins.  Co.  v.  Schmidt,  162 
Fed.  447,  89  C.  C.  A.  333,  quoting  from  2 
Clement  on  Insurance,  It  Is  said:  "An  insur- 
ance ownership  is  sole  when  no  one  else  has 
any  Interest  In  the  property  as  owner,  and 
Is  unconditional  when  the  quality  of  the  es- 
tate is  not  limited  or  affected  by  any  condi- 
tion." The  husband  or  wife,  as  tbe  case 
may  be,  have  certain  rights  given  by  statute 
in  the  homestead ;  but  it  Is  In  no  sense  of  the 
word  any  kind  of  ownership,  that  Is  to  say, 
where  the  title  is  absolnte  In  the  one  or  the 
otho*,  the  right  which  that  other  has  in  the 
homestead  Is  not  ownership  In  any  sense  of 
the  word,  and  It  can  make  no  difference  un- 
der the  terms  of  the  polit^i  so  far  as  avoiding 
it  is  concerned,  that  the  insured  was  the 
husband  of  the  owner,  or  that  tbe  property 
was  used  by  them  as  a  homestead  at  the  date 
the  Insurance  was  procured.  Burton  Bridges 
represented  that  he  was  the  unconditional 
and  sole  owner  of  the  property,  and  his  title 
must  be  at  least  substantially  as  represented. 
The  contract  of  insurance  was  with  him 
alone,  and  he  alone  can  recova  on  tbe  con- 
tract If  it  is  a  valid  insurance  contract,  and 
Its  validity  must  be  determined  by  the  con- 
ditions In  the  contract  made  with  him.  It 
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1b  not  Bhown  fbat  be  was  txiSng  as  tbe  ment 
of  bis '  wife,  nor  Is  it  shown  that  the  tnanr- 
ence  company  had  any  knowledge  of  the  true 
status  of  tbe  tltlfe  WbUe  It  has  been  held  In 
the  case  of  UTStpool  Ins.  C!a.  t.  McOnlre,  62 
Bites.  227,  and  In  the  case  of  Oroce  t.  Fhomlx 
Ins.  Co.,  48  Sootb.  298,  that  this  danse  had 
to  do  not  with  nice  questions  of  title  to  be 
precisely  determined,  bat  with  baieficlal, 
practical,  and  equitable  ownership,  yet  this 
danse  deals'  with  ownership  of  the  kind  Jnst 
named,  and  we  tiave  not  found  any  case  that 
so  extends  the  construction  of  this  danse  as 
to  mate  it  comprehend  mere  rights  which  a 
husband  or  wife  may  have  in  a  homestead, 
unless  the'  policy  is  bo  worded  as  to  under- 
take to  insure  those  rights. 

Many  of  tbe  authorities  dted  by  counsel 
for  appellant,  In  fact  most  all  of  them,  are 
mertiy  dlscusBlng  tbe  question  of  whether  or 
not  a  husband  or  wife  has  an  Insurable  in- 
terest In  the  homestead  when  the  title  48  In 
tbe  otbers.  This  interest  Is  doubtless  an  In- 
surable Interest;  but  the  question  In  this 
case  is  not  that  The  question  here  Is:  Is  it 
permissible  for  a  husband  and  wife  to  insure 
a  homestead  tbe  title  to  which  is  In.  the  oth- 
er, and  represent  that  the  one  procuring  the 
Insurance  is  the  sole  and  unconditional  own- 
er, and  when  the  risk  Is  destroyed  abandon 
the  Insurance  contract  and  its  conditions  as 
to  sole  ownership  and  collect  the  value  of  tbe 
policy  on  the  idea  that  he  or  she,  though  not 
tbe  sole  owner  as  r^resented,  yet  lias  an 
insurable  interest  in  the  property  because  It 
l8  bis  homestead?  We  say  not.  That  was 
not  tbe  contract,  nor  was  It  the  interest  in- 
sured. This  company  might  be  willing  to 
insure  the  sole  owner  of  tbe  property,  but 
unwilling  to  issue  a  policy  on  any  Interest 
which  he  might  have  In  the  property.  To  so 
bold  would  be  to  substitute  a  different  con- 
tract from  that  which  the  parties  mad& 

Tbe  next  question  is:  If  tbe  original  pol- 
icy is  void  because  of  a  violation  of  the  sole 
and  unoonditlonal  ownership  dause,  thereby 
making  the  policy  as  to  the  original  owner 
void  ftom  Its  Inception,  can  It  be  valid  as  to  a 
mortgagee?  Let  It  be  remembered  that  Bacot 
held  a  valid  and  enforceable  mor^ge  on 
tbe  property  at  the  time  the  mortgage  danse 
was  Inserted  and  on  the  date  it  was  destroy- 
ed; his  interest  being,  as  now  shown  by  tbe 
pleadings,  f512.81.  Before  discussing  this 
question  In  its  legal  aspect.  It  will  be  well  to 
consider  the  terms  of  tbe  policy  In  relation 
to  tbe  mortgagee.  The  policy  of  insurance 
was  a  part  of  the  security  which  Bacot  held 
on  blB  interest  In  tbe  property,  and  it  was 
obtained  tor  that  purpose.  Under  the  mort- 
gage danse  of  this  policy,  It  was  only  such 
Interest  that  Bacot  had  In  the  property  "as 
it  might  appear"  that  he  undMtook  to  in- 
sure, and  it  was  only  that  intorest  that  tbe 
omtract  of  Insnrance  undertook  to  protect 
The  consideration  paid  for  the  policy  by  the 
owner  is  a  continuing  conalderation,  day  by 


day,  and  is  not  fuHy  earned  nntil  tbe  expira- 
tion of  the  full  lite  of  the  insurance  poU^. 
That  this  te  the  case  and  is  so  understood  by 
the  Insurance  company  Is  eridoiced  by  tbe 
clause  in  tbe  policy  wlilch  permits  eithor 
party  to  cftncel  the  policy  on  certain  omdl- 
tions  therein  named,  whereupon  It  becomes 
the  duty  of  the  cconpany  to  refund  a  certain 
proportion  of  the  oneamed  premium.  No  ad- 
ditional omudderation  is  required  to  be  paid 
as  a  conditiim  fOr  the  insertion  of  the  mort- 
gage dause  In  the  insurance  policy,  nor  is 
any  additional  risk  incurred  by  the  insnrance 
company.  The  consideration  paid  by  tbe 
original  insurer,  constitutes  a  suffldent  and 
valuable  consideration  for  tbe  contract  be- 
tween tbe  Insurance  company  and  the  mort- 
gagee, since  it  Imposes  no  increased  baxard; 
nor  does  It  increase  the  amount  of  tbe  insur- 
ance contract,  but  merely  Imposes  upon  tbe 
Insurance  company  the  obligation  of  paying 
to  tbe  mortgagee.  In  the  place  of  tbe  Insured 
and  out  of  the  proceeds  of  the  policy,  such 
sum,  not  in  excess  of  the  face  value  of  tbe 
policy,  as  tbe  interest  of  tbe  mortgagee.  In 
tbe  Identical  thing  Insured,  shall  amount  to. 

Wbeo  a  mortgage  clause  is  Inserted  in  an 
Insurance  policy.  Its  effect  la  limited  and  con- 
trolled by  section  2506  of  the  Code  of  19U6, 
and  the  rights  of  the  parties  are  determined 
by  the  provisions  of  the  above  statute,  which 
automatically  writes  itself  Into  every  insur- 
ance contract  where  tbe  Insurance  company 
allows  a  mortgage  dause  to  be  Inserted.  In 
other  words,  where  an  insurance  contract  La 
made  with  tbe  owner  of  property  on  which 
there  Is  a  mortgage,  and  tbe  mortgagor,  with 
tbe  consent  of  the  Insurance  company,  under- 
takes to  have  a  mortgage  clause  Inserted  iu 
favor  of  tlie  mortgagee,  toe  statute  says  that 
such  contract  "shall  have  attached,  or  ahau 
contain  tbe  following  mortgage  clause,"  etc.. 
and  proceeds  to  give  in  detail  what  this 
dause  shall  contain.  This,  then,  irrtepective 
of  any  mortgage  dause  Inserted  by  tbe  in- 
surance company  to  tbe  contrary,  constltnteB 
tbe  only  mortgage  clause  that  can  be  placed 
In  tbe  policy.  Since  the  mortgage  dause  in 
tbe  policy  Is  In  tbe  language  of  section  25t>ti 
of  tbe  Code  of  1906,  we  will  not  incumber 
this  opinion  by  a  reproduction  of  tbe  statute, 
as  we  have  already  set  out  the  prindpai 
parts  of  the  statute  as  contained  in  tbe 
clause  referred  to.  The  rights  of  tbe  mort- 
gagee under  this  policy  tarn  upon  a  construc- 
tion of  this  statute,  and.  If  tbe  mortgagee  Is 
entitled  to  recover,  it  Is  by  virtue  of  this 
statute  and  Independent  of  tbe  provisions 
contained  either  in  tbe  original  poll^  m  the 
mortgage  clause,  in  so  far  as  same  may  con- 
flict with  the  statute. 

The  effect  of  this  statute  is  to  mak»  tbe 
contract  between  tbe  insurance  company  and 
the  mortgagee  a  new  and  Independent  con- 
tract which  te  not  in  any  way  dependent  np- 
m  or  subservient  to  tbe  conditlou  of  tbe 
original  policy  between  the  owner  and  tbe 
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Insarmnra  cmpuiy.  It  wxy  be  tiut  th*  orig- 
inal poUc7  was  Told  from  Its  Inception;  but 
tblfl  fact  cannot  In  any  way  Invalidate  tha 
independat  contract  of  Inaarance  between 
the  mortgiwee  and  tbe  bwnrance  company. 
If  the  mortgagee  have  really  a  ralid  and  In- 
surable interest  In  the  snbJact  of  the  lnaiir> 
ance.  under  section  2B96  the  mortgagee  does 
not  take  1^  assignment  fMm  tbe  original 
owner  tbe  policy,  taking  only  the  rights 
which  the  original  owner  has  and  subject  to 
all  tbe  conditions  Imposed  npon  the  owner; 
bnt  the  veiy  derign  and  purpose  of  the  stat- 
ute Is  to  ^ace  tbe  Insurable  Interest  of  the 
mortgagee  on  a  safer  basis  than  it  would  be 
tf  It  were  subject  to  be  defeated  by  all  the 
uncertainties  accompanying  the  taking  oat 
of  Insurance  \u  the  ownw  In  stating  correct- 
ly Us  title,  etc,  and  the  many  other  condl- 
tlcMin  Imposed  by  tbe  Insurance  company,  the 
mmobeervance  of  which  woA  a  forfeiture  of 
the  policy  in  so  far  as  the  owner  is  concem- 
ed.  It  Is  not  because  the  law  looks  with  any 
Bpe<Hal  teTor  » tbe  mortgagee  that  this  sta^ 
nte  was  passed  securing  him  from  forfeltTire 
of  Us  ri^ts  becauas  itf  a  breach  of  the  con- 
ditions ot  the  policy  on  tbe  part  of  the  orlg- 
Inal  insurer.  Tbe  bushwss  of  Insurance  has 
reached  Oat  stage  In  onnmerclal  affairs  tbat 
It  Is  reUed  on  as  a  kind  of  security  In  multi- 
plied transactlona.  Mm  part  with  ralnable 
property  In  part  reliance  on  an  Insurance 
policy  as  Indemnity  against  loss.  Tbe  mort- 
gagee does  not  live  In  the  proporty.  Be 
knows  nothing  of  tbe  representations  made 
by  tbe  insured  when  obtaining  tbe  policy 
of  Insurance  thftt  would  raider  tbe  policy 
void  because  of  a  breadi  of  Its  oimdltlmia, 
He  knows  nothing  of  any  ftand  or  false 
■wearliv  whicb  may  ham  been  done  1^  the 
owner.  He  knows  nothing  of  the  hasards  in- 
caned  by  the  Insured  In  the  use  of  the  prop- 
erty which  lUTalldates  same  under  Its  terms. 
In  short,  be  cannot  know  ot  the  posrible  tIo- 
latlon  by  the  mortgagor  ot  the  many  condi- 
tions InqKMWd  on  the  owner  by  tbe  Insurance 
company  that  would  defeat  a  recovery  under 
the  policy,  and  the  object  of  tbe  statute  was 
to  relieve  this  Indenml^  taken  by  tbe  mort- 
gagee from  Its  precarious  attitude  as  a  se- 
enrity.  so  llabte  to  be  defeated  by  the  fraud, 
tbe  Ignorance,  toA  tbe  carelessness  of  the 
mortgagor,  and,  while  leaving  It  t^ttional 
with  the  insurance  company  whether  or  not 
they  wHI  Insert  the  mortgage  danse,  yet,  if 
they  do,  there  can  be  Inserted  In  it  only  such 
coodttlODB  of  InvalldaUoD,  as  regards  tbe 
mortgagee,  as  the  statute  provides. 

In  so  construing  this  statute,  we  are  fully 
aware  ct  the  fact  that  then  are  cases  wblcb 
construe  this  dause  dliferently,  and  bold 
that  if  tbe  original  policy  never  attached  to 
the  risk,  and  the  poll^  waa  therefere  void 
from  tbe  banning,  tbe  mortgage  must  tall ; 
bat  we  do  not  think  the  reascmlng  of  those 
cases  Is  sound,  and,  while  resting  on  almost 
llie  Identical  dause  that  la  requited  by  our 
statute  to  be  Inanted,  yet  no  statute  had  ve- 


Qubed  that  these  danses  be  Inserted  In  the 
p(dlcy,  as  Is  the  case  here;  bnt,  If  this  be 
Inconect,  still  we  cannot  agree  wltb  those 
decisions.  It  seems  to  us  that  those  ded- 
iAom  wholly  misconceive  the  true  prindple 
which  should  otmtrol,  and  overlook  tbe  fact 
that  ttie  contract  of  Insurance  made  with  the 
mortgagee  Is  Indqtendoit ;  that  Is,  free  txom 
the  provMons  and  purposes  of  tbe  contract 
wltb  tbe  owner,  and  made  for  the  purpose  of 
securing  the  Interest  of  the  mortgagee.  It 
Is  merdy  a  more  oonvenloit  meUiod,  adopted 
bf  the  conqnny  and  mortgage^  of  effecting 
an  independent  insurance  through  the  pre. 
mlums  paid  by  the  original  insorer  on  his 
contract,  without  raqnlilng  the  mnltlidldty 
of  trauMctlons  wbldi  would  be  required  1^ 
each  party,  mortgagor  and  mortgagee,  tak- 
ing out  separate  policies.  To  Ulnstrate :  a. 
owns  propwty  wwth  $6,000  and  Insures  same 
for  $4,000.  A.  borrows  from  B.  $8,000,  and 
B.  requires  of  A.,  In  addition  to  a  mortgage; 
tbat  A.  keep  np  an  Insurance  in  fhvor  of  B 
for  the  sum  of  $8,000.  Were  tt  not  for  the 
present  method  of  ctmdnctlng  tbts  business 
under  the  vorigage  dause  provided  by  the 
statute,  It  would  be  necessary  for  B.  to  in- 
sure bis  Interest  in  a  separate  policy  for 
$8,000,  and  in  order  that  tbe  Insurance  might 
be  kept  np  to  the  wlglnal  amount  of  $4,000 
a  separate  policy  would  have  to  be  Issued  In 
fkvor  of  A.  for  $l,Oua  Again,  at  tbe  end  of 
six  montha,  A.  pays  B.  $1,000  of  the  debt 
New  polidea  would  have  to  be  issued  In  or- 
der to  cover  the  value  of  the  pnverty,  and 
tiw  amount  of  A.*b  policy  Increased  to  $2,- 
SOO,  and  B.'s  policy  reduced  to  the  value  of 
his  then  Interest,  to  wit,  $1,000.  It  was  In 
order  to  avoid  all  these  complications  that 
the  statute  was  enacted,  making  separate 
and  fndependent  contracts  of  the  transac- 
tioDB,  yet  so  arranging  it  as  that  both  mort- 
gagor and  mortgagee,  antomaticaUy,  under 
one  policy,  keep  Insured  vriiatever  Interest 
they  msy  have  in  tbe  subject  of  the  Insnf- 
ance.  If  the  mortgagor  have  no  Interest  in 
the  property,  or  if  be  has  so  stated  his  Inter- 
est as  that  he  f  orfelte  hla  rl^te  under  tbe  pol- 
icy, but  the  insurance  company  Is  forced,  un- 
der tbe  policy,  to  pay  tbe  valid  Interest  ot 
the  mortgagee,  the  insurance  company  is  pro- 
tected nndw  tbe  statute,  1^  bebig  legally 
subrogated  to  all  the  rlghte  of  the  mortgagee 
as  against  the  mortgagor.  By  tbe  terms  of 
this  statute,  so  amstrued,  compllcationB  are 
eliminated,  and  Justice  worked  out  to  all  par- 
ties. Tbe  following  cases  are  In  conflict 
with  this  view:  Hanover  Fire  Ins.  Co.  v. 
Nat  Bzdiange  Bank  (Ter.  Civ.  App.)  84  S. 
W.  388:  Ooinessee  Falls  8av.  Bank  v.  U.  S. 
Fire  Ina.  Co.,  19  App^  Dlv.  6S7, 44  N.  T.  Supp. 
970;  Baldwin  v.  Insurance  Co,  105  Iowa, 
870,  70  N.  W.  826.  Before  we  bad  any  stat- 
utes (m  this  subject,  this  court  held,  in  the 
case  of  East  v.  Insurance  Assodatlon,  76 
Hiss.  607.  26  South.  6(0,  tbat  this  mortgage 
clause  constituted  a  new  and  Independent 
contract,  and  the  mortgagee  might  recover 
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as  to  his  Interest  wltbont  reforence  to  any 
condlti<Hi  Imposed  npcm  tiie  owner  by  the 
polk^.  See,  also,  the  cases  of :  Phoenix  Ins. 
Co.  T.  Omaha  Loan  A  Trust  Co.,  41  Neb.  834, 
60  N.  W.  188,  26  L.  B.  A.  070;  Magonn  t. 
Firemen's  Fund  Ins.  Co.,  86  Minn.  486.  91 
X.  W.  5,  91' Am.  St  Bep.  870;  Oakland 
Home  Ins.  Co.  v.  Bank  of  Commerce,  47  Neb. 
717,  66  N.  W.  646,  86  U  B.  A.  678,  08  Am. 
St  Bep.  C63. 

If.  then,  the  contract  betweoi  the  mort^ 
gagee  and  the  insurance  cominny  Is  a  whol- 
ly Independent  cmitract  (torn  that  of  the  orU^- 
Inal  owner  or  mortgagor,  how  can  It  be  that 
any  bat  the  conditions  contained  In  the  mort- 
gagee's  contract  affect  his  rights?  His  rUlhti 
are  Independent  derlTatlve  from  the 
mortgagor's  contract  pnder  this  Indepen* 
dent  contract  he  Is  not  a  mere  appointee  of 
the  mortgagor  to  reeelTO  the  proceeds  of  the 
policy,  in  case  of  loss,  by  vlrtne  ot  and  un- 
der the  CMitract  of  the  mortgagor,  but  the 
mortgagee  gets  an  Independent  right  an  Inde* 
pendent  contract  with  the  Insurance  com- 
pany, whereby  the  Insurance  company  In- 
sure bis  individual  Interest  in  the  property. 
In  the  case  of  Insurance  Comjuiny  t.  Bohn, 
6B  Fed.  165.  12  a  a  A.  881,  27  U  B.  A.  614, 
a  case  expressly  approved  by  this  court  In  the 
case  of  Rraenstock  v.  Insurance  Co.,  tCI 
Miss.  674^  85  Sontb.  809,  It  is  expressly  heU, 
in  ccmstrulng  a  mortgage  clause  aljnost  iden- 
tical with  the  one  attached  to  this  policy, 
that  even  If  the  original  policy  Issned  to 
the  owner  was  void  from  its  Inception,  that 
Id  no  way  affected  the  right  of  a  valid  mort- 
gagee to  collect  the  value  of  his  interest  In 
tbe  property  under  this  independent  contract 
as  mortgagee  with  the  insurance  company. 
The  question  In  the  Bohu  Case,  supra,  was 
this:  Certain  persons,  being  the  sole  owners 
of  the  capital  stock  of  a  corporation,  procure 
ed  a  policy  of  insurance  on  same  in  their 
individual  names.  The  policy  contained  the 
usual  unconditional  and  sole  ownership 
clause.  Tbe  property  was  under  mortgage, 
and  the  iMlIcy  of  Insurance  bad  Inserted  in 
It  the  union  mortgage  clause  required  to  be 
Inserted  in  this  polic?  by  tbe  statute.  Sub- 
sequently the  propwty  was  destroyed  by  fire, 
and  tbe  qneetloos  in  this  case  weie:  First 
was  Ihere  a  violation  of  the  sole  and  uncon- 
ditional ownership  clause  so  as  to  prerent 
tbe  original  policy  from  ever  attaching? 
And,  second,  it  the  orlj^nal  policy  never  at* 
tached  because  of  a  breach  of  this  condition, 
can  the  mortgagee  recover  on  hla  contract? 
The  court  held  that  the  sole  owners  of  the 
capital  stock  of  a  corporation  have  not  the 
sole  and  unconditional  ownership  of  the  cor- 
porate property  within  the  meaning  of  an  in- 
surance policy,  which  Is  void  unless  they 
have  such  ownership;  hut  the  court  further 
held,  in  r^rd  to  the  mortgagee,  as  follows, 
vix.:  "But  the  plaintiffs  in  error  say  that 
althoiq^  the  Indemnl^  of  the  blameless 
mortgagee  Is  protected  by  this  contract 
against  any  act  or  neglect  of  the  mortgagors 


subsequent  to  the  Issue  ot  tbe  mortgage 
clause,  yet  any  prior  act  or  neglect  of  thelra, 
which  exdudes  their  Interest  from  inanrance 
under  the  poUdes,  precludes  the  morteagee 
trom  obtaining  any  indemnity  under  this 
mOTtgage  clause.  Before  we  assent  to  a  con- 
struction of  this  contract  so  namnr  and  sub- 
tle, It  will  not  be  uninstmctlve  to  notice  tbe 
history  and  purpose  of  this  dause,  and  tbe 
Mtuation  of  tliese  parties  when  they  made 
it  their  ctmtract  We  all  know  that  20  years 
ago  a  cmtract  between  a  mwtgagee  and  an 
Insnrance  company,  like  that  b^ore  us,  was 
novel  and  rare.  At  that  time  tiie  customary 
meUiod  of  indonnifyli^  against  loss  by  Are 
was  to  Indorse  upon  the  policy  the  words, 

'Loss,  If  any.  payable  to  ,  mortgagee, 

as  his  Interest  may  appear,'  or  woirds  of 
similar  impqrt  To-day  audi  an  IndorsemeDt 
Is  rare^  and  a  contract  similar  to  tbe  mort- 
gage clause  before  us  Is  In.  general  use.  Wby 
thtM  change?  The  reason  is  not  fftr  to  se^ 
The  old  Indivsement  made  the  mortgagee  a 
slnq^le  appointee  of  the  mortgagor,  and  pat 
hla  indemnity  at  the  risk  of  every  act  or 
neglect  of  the  mortgagor  that  woiUd  avoid 
the  original  policy  in  hla  hands.  Indonnlty 
so  precarious,  so  liable  to  be  destroyed  by 
the  isnionmce.  carelessness,  or  fraud  of  tbe 
mortgagora,  was  not  satisfactory  to  the  mwt- 
gagees;  and  they  Kffoceeded  to  make  con- 
tracts with  the  insurance  companies  similar 
to  that  before  ns,  for  the  puq^ose  of  secur- 
ing Indemnity  to  their  interests  that  should 
not  be  affected  by  any  act  or  negligence  of 
the  mortgagors.  «  *  «  Our  couduslon  Is 
that  the  effect  of  the  union  mortgage  danse, 
when  attached  to  a  policy  of  Insnrance  rmi> 
nlug  to  the  mortgagor,  is  to  make  a  new 
and  a^arato  contract  between  the  mortgagee 
and  the  Insurance  company,  and  to  effect 
a  s^arate  Insurance  of  the  interest  of  tiie 
mortgagee,  dependent  for  Its  validity  sotely 
upon  the  course  of  action  of  the  insurance 
company  and  the  mortgagee,  and  unaffected 
by  any  act  cr  n^ect  of  the  mortgagor,  of 
which  tbe  mortgagee  is  Ignorant  whether 
audi  act  or  neglect  was  done  or  permitted 
prior  or  subsequent  to  the  Issue  of  tbe  mort- 
gage dause." 

In  Une  with  the  cose  above  quoted  from 
are  the  cases  of  insurance  Go.  t.  Intanaaon- 
al  Trust  Co.,  71  Fed.  88,  17  a  a  A-  616, 
and  Hartford  Ins.  Co.  v.  Olcott  97  HI.  439. 
and  the  case  of  Westchester  Fire  Dis.  Ca 
r.  Coverdale,  48  Kan.  446,  29  Paa  682;  2 
Cooley'8  Briefs,  152a  In  the  last  csm  cit- 
ed above,  the  court  says,  in  cfmstmlng  tte 
mortgage  clause:  "Tlie  rules  laid  down  In 
the  authorltlra  dted  have  no  apjdleatloii, 
however,  to  a  case  where  a  provbdon  bu 
been  Inserted  In  the  policy  which  iilaces  tbe 
mortgagee  upon  another  and  a  different  toot- 
ing :^m  that  of  a  mere  assignee  or  appoin- 
tee to  recdve  the  loss.  The  mortgage  danse 
was  agreed  upon  for  this  very  pmpoe^  and 
created  an  independent  and  a  new  contract 
which  removes  the  mortgagees  b^ond  Uw 
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control  or  dfeet  at  taay  act  or  oeglect  of 
the  owner  of  the  property,  and  renders  nKb 
mortgageeB  parties  wbo  bave  a  distinct  In' 
terest  sesmrate  from  the  owner,  embraced 
In  another  and  a  dlffermt  contract  The 
tendency  of  the  recent  cases  Is  to  recognize 
these  dlstlncttonB,  and  thus  protect  the  rights 
of  the  mortgagee,  when  named  in  the  poller^ 
and  the  Interest  of  the  owner  and  of  the 
mortgagee  are  regarded  as  distinct  subjects 
of  Insnrsnce.  Excelsior  Fire  Ins.  Co.  t. 
Royal  Ins.  Co.,  B6  N.  T.  S43,  14  Am.  Rep. 
271;  Insurance  Company  t.  Allen,  43  Y. 
192,  8  Am.  Rep.  711.**  This  same  role  Is 
re-announced  In  lite  <Ase  of  Insurance  Co,  t. 
International  Trust  Ca,  71  Fed.  88,  17  0. 
C.  A.  616. 

We  unhesitatingly  hoiA  that  ttie  contract 
of  Bacot  with  the  Insurance  company  as 
mortgagee  was  an  Ind^wndent  contract,  de< 
poident  for  its  TsUdtty  alone  upon  the  con- 
ditions placed  by  the  statute  In  the  mortgage 
clause,  and  nnatfected  by  any  conditions 
which  luTatldated  the  policy  as  to  the  mort- 
gagor, whether  prior  or  subsequent  to  the 
insertion  of  the  mortgage  clause.  Our  Tlews 
of  the  mortgage  claiue  can  he  stated  In  no 
better  language  than  it  Is  put  In  tbe  case  of 
Hastings  T.  Westchester  Fire  Ins.  Co.,  78  N. 
¥.  141:  "The  Intent  of  this  dause  was  that 
In  case,  by  reason  of  any  act  of  the  mortgag- 
ors or  owners,  the  company  shotdd  have  a 
defense  against  any  claim  on  their  part  for 
a  loss,  the  policy  should  nevertheless  pro- 
tect the  Interest  of  the  mortgagees,  and  oper- 
ate  as  an  independent  Insnrance  of  that  In- 
terest, and  indemnify  them  against  loss  re- 
sulting ftum-  fire,  without  regard  to  the 
rights  of  the  mortgagors  under  the  policy; 
and,  to  effectuate  that  Intention,  we  Should 
hold  that,  as  against  the  mortgagees,  the 
defendant  cannot  set  up  any  defense  based 
upon  any  act  or  neglect  of  the  mortgagors, 
whether  committed  before  or  after  the  Issu- 
ing of  the  policy,  or  the  making  of  tbe  agree- 
ment between  tbe  company  and  tbe  mortga- 
gees. •  •  *  The  Intent  of  tbe  clause  was 
to  make  the  policy  operate  as  an  Insurance 
of  the  mortgagors  and  the  mortgagees  sep- 
arately, and  to  give  the  mortgagees  the  same 
benefit  as  If  they  had  taken  out  a  separate 
policy,  free  from  the  conditions  imposed  up- 
on the  owners,  making  the  mortgagees  re- 
sponsible only  for  their  own  acts.  •  •  • 
This  provision,  in  case  tbe  policy  were  In- 
Talldated  as  to  the  mortgagors,  made  It,  In 
substance,  an  insurance  solely  of  tbe  Interest 
of  the  mortgagees  by  direct  contract  with 
them,  unaffected  by  any  questtons  which 
might  exist  between  tbe  company  and  tbe 
mortgagors." 

It  Is  next  argned  that  this  case  should  be 
affirmed,  if  for  no  other  reason  than  because 
there  is  a  misjoinder  of  parties,  and  the 
cases  ot  Lowry  t.  Insorance  Ga,  7&  Miss.  48. 
21  Sootb.  684.  87  Lb  B.  A.  779;  65  Am.  St 


Rep.  687,  and  Sast  t.  Insurance  Co.,  76 
Miss.  697.  26  South.  681,  are'  dted  as  au- 
thority for  this  position.  It  Is  undoubtedly 
true  that  nether  Bmlly  Bridges  nor  Burton 
Bridges  have  any  interest  In  this  suit,  and 
are  therefore  Improperly  Joined;  but  it  la 
also  true  that  tbe  question  of  whether  ae  not 
they  did  have  an  Interest,  and  Oie  manner 
In  which  they  should  assert  that  Interest, 
was  one  of  the  questions  to  be  liUgated  in 
the  case,  and  tbe  court  can  now  eliminate 
them  on  motion,  or  control  the  matto:  by 
Instructions,  and  thus  dismiss  them  from  the 
case. 

It  Is  furthw  argued  that  Bacot,  tbe  mort^ 
gagee,  cannot  maintain  thta  snlt  because  the 
amount  of  his  Interest  Is  less  than  tbe  policy, 
and  tbe  East  Case  and  Lowry  Case;  cited 
atKtre,  are  relied  on  as  authority  for  this  prop- 
osition. We  do  not  think  those  cases  are 
in  point  at  all.  In  the  present  case,  though 
Bacot's  Interest  Is  less  than  the  face  of  tbe 
policy,  yet,  as  mortgagee,  his  Is  the  only  val- 
id liability  under  the  policy.  This  being  the 
case,  all  that  Is  due  under  the  policy  Is 
due  to  him  "as  his  interest  may  appear," 
and,  being  the  only  Interested  par^.  of 
course,  he  Is  the  only  one  who  can  sa&  This 
was  not  tbe  case  In  either  ot  the  two  cases 
cited  above. 

Reversed  and  remanded. 


(124  La.) 

No.  17,396. 

SnccesBlon  of  KING. 

(Supreme  Court  of  Loaifiiaaa.    May  10,  1908. 
On  Rehearing,  Nov.  29,  1909.) 

1.  Appbal  bt  Cckatob. 
The  curator  of  a  vacant  estate  has  a  stand- 
ing to  appeal  from  a  Judgment  awarding  the 
estate  to  a  claimant,  to  whom,  In  his  opinion,  ft 
does  not  rightly  belong. 

2.  EviDiNCK  (I  SS8*)— Whqht  ano  Srm- 

CIEKCT. 

Courts  are  onwiHlng  to  rest  their  Judgments 
6n  the  testimony  of  witnesKs  who  are  inca- 
pable of  distinguIshiDg  betveen  facts  which  are 
within  their  knowledge  -  and  those  whose  exist- 
ence, without  such  knowledge,  they  are  willing 
to  take  for  granted  and  swear  to. 

[Ed.  Note.— For  other  cases,  see  Erldence. 
Cent  Dig.  t  2487;  Dec  Dig.  |  588.*] 

On  Rehearing. 

3.  Apfsai.  Airo  S^taoK  (|  ISO*)— Afpeaubue 

IRTEBEST— EXECttTOBS  AND  ADUINIBTBATOBB 

~RioHT  or  Ctjbatob  to  Appeal  fboh  Jitdg- 

UENT  RBCOONIZIMQ  WIDOW  AS  BEXB. 

Where,  in  tiie  court  below,  there  were  only 
two  claimants  to  the  heirBblp,  to  wit.  the  alleg- 
ed surviving  widow  of  tbe  deceased  and  the  state 
of  Louisiana,  the  unknown  beirg  being  repre- 
sented by  an  attorney  appointed  by  the  court, 
and  a  provisions]  Judgment  was  rendered  in 
favor  of  the  widow,  recognizing  her  as  heir,  but 
requiring  her  to  give  security  as  provided  by  law 
to  restore  the  estate  to  any  heir  or  heirs  that 
shonld  appear  within  three  years,  and  the  cura- 
tor of  Ue  snoeesslon  alone  appealed  from  the 
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JudtmeDt,  held,  that  tfa«  Mid  enxmtor  had  no  ap* 
pealable  intereat  in  th«  controTeny* 

[Ed.  Note^For  other  caaM»  N«  Avpsal  and 
Brror,  Dec  Ulg.  %  ISO.*] 

Bfonroe,  J.,  dIsMntlng. 
(SyUabn*  by  the  Court.) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Bonce;  H. 
F.  Brunot,  Judge. 

In  the  matter  of  the  sncces^cm  of  A.  M. 
King.  From  the  settlement  of  the  prorlslon- 
al  account,  the  curator  appeals.  Dismissed, 

T.  Jones  Cross,  for  appellant  R.  A.  Tlche- 
nor,  John  D.  Nix.  and  Plerson,  Walton  & 
Plerson,  few  appellee.  Thos.  J.  Keman,  for 
absent  heirs.  Hubert  N.  Wax,  Dlat  At^^ 
for  the  State. 

Statement  of  the  Case. 

MONROE,!.  Decedent  died  In  the  parish 
of  East  Baton  Botyje  In  April,  1906,  leavlns 
what  was  regarded  as  an  intestate  and  va- 
cant eatate,  of  which  appellant,  claiming  to 
be  the  largest  creditor,  was  appointed  cura- 
tor, after  a  contest  In  which  the  state  of 
Louisiana,  Thomas  E.  McHugh,  and  M.  F. 
Amrheim  participated.  In  December,  IMS. 
he  filed  ft  proTlalonal  account,  showing  as* 
sets  to  the  value  of  $8^312.12  and  debts  (In- 
dudlng  bis  own  claim  for  $044)  to  the 
amount,  of  $2,792.92,  The  attorney  for  ab- 
sent heirs  opposed  the  claim  of  the  coratw, 
and  in  January,  1906,  the  account  was  bo- 
moiogated,  so  far  as  not  opposed.  Nothing 
further  appears  to  have  been  done  until  Sep- 
tember, 1907.  when  Mary  O.  Boebm,  alleging 
that  she  le  the  widow,  by  first  marriage  of 
Frederic  R.  Lanth,  and  by  second  marriage 
of  Edward  Kli^,  atlas  Adam  King,  aUas 
Alien  M.  King,  appeared  and  claimed  the 
estate,  as  widow  In  the  onumunlty  and  heir 
of  the  decedent,  and  thereupon  the  state  In- 
tervened, and,  opposing  the  claim  so  set  np, 
asked  that  it  be  rejected.  The  attorney  for 
absent  heirs  and  the  curator  did  likewise, 
and  upon  the  issues  so  made  there  was  judg-* 
ment  in  faror  of  the  widow,  from  wbUA  the 
curator  alone  has  appealed. 

The  claimant,  giving  Iier  testimony  In 
April,  1908,  tells  substantially  the  following 
story:  She  would  be  88  years  <dd  on  May 
10.  1908.  She  waa  married  to  F.  R.  tAUth  in 
1874,  lived  with  him  seven  years,  when  she 
obtained  a  divorce,  and  waa  keeping  a  board- 
ing house  in  St  Louis  urtien.  In  December, 
1883,  she  married  a  man  oalUjog  himself  Ed- 
ward King,  but  who  rec^ved  letters  address- 
ed to  Adam  King,  and  who  was  sometimes 
called  Jade  King.  He  stayed  with  her  a  few 
days,  then  went  away,  and,  returning  in 
January,  stayed  five  days,  then  went  aw^ 
again,  and  was  gone  two  months,  then  come 
and  went,  sometimes  making  her  a  visit  of 
an  hour  or  two,  until  August  16.  1884^  when 
be  disappeared,  and  she  never  saw  him  after- 


wards. She  says  that  at  times  (prior  to  his 
disappearance)  he  wrote  to  her,  signing  his 
letters  mertiy,  "Vonrs,  King."  She  produces 
nme  of  flie  letters.  Attn  his  d^^artore,  she 
inspected  his  baggage,  and  found  a  notebook, 
two  hsndkendiiet*.  and  a  suit  ct  "vmrMT 
eloOies,  and  she  dastn^red  the  "baggage"; 
but  whether  she  destroyed  the  notebook  and 
the  handkerchieft  she  does  not  say.  The 
notdKHrtc,  which  might  possibly  have  aided 
her  In  this  case,  was  not;  iMnreror.  produced, 
nor  did  she  ivoduce  any  scrap  of  the  hand- 
wrltlng  ot  her  Imsband,  which  m^t  fanve 
been  comiwred  with  Uuit  of  the  man  who 
died  at  Zacbazy.  Being  asked,  "What  kind 
of  a  looking  man  was  King?^  she  replied: 

"He  was  not  a  very  tall  oian ;  say  be  was  a 
little  over  fire  feet.  He  was  short  and  m os- 
cular ly  built  well  bollt  His  weight  waa  about 
lOT  ^unds  or  170  pounds,  somewbeia  aboat 

She  says  that  she  heard,  thonsA  she  does 
not  say  when,  that  King  was  dead,  **ttiat 
several  w<are  killed  in  the  mines,  and  that 
be  was  among  than;**  bat  she  does  not  re- 
member where  "the  mines"  wore,  and  alie 
"did  not  hnnt  him  up  or  try  to  find  anything 
at  an."  .^ter  King  disappeared,  she  wesit  to 
Philftdel|)hla,  and  .remained  tiiere  three 
years,  then  returned  to  St  Louis,  where, 
about  six  years  prior  to  the  time  at  whldi 
she  waa  testU^ng,  she  married  Mr.  Void, 
and,  whoi  testifying,  was  living  eitJier  In 
New  Orleans  or  Babm  Rouge.  She  Is  asked: 

"How  iMig  have  yon  Iwen  llvlog  la  New  Of* 

leans?" 

And  she  answers: 

"Wheo  I  came  here,  flrat  time.  It  was  three 
years  ago,  when  I  came  to  Baton  Rouge.  I 
cams  liere  in  November,  and  la  May  I  beaxd 
of  the  death,  and  I  have  bem  here  ever  rince 

the  death  ot  King." 

She  Is  asked: 

"What  brought  yon  taerer* 

And  she  answers: 

"I  came  here  with  Mr.  Void,  who  la  In  bad- 
ness here." 

She  says  that  the  man  (King)  whom  she 
married  told  her  that  he  had  no  relattvesL 
She  produces  a  marriage  certificate,  showing 
that  Jeremlab  Ryan,  a  Justice  of  the  peace 
In  St  Louts,  on  December  20,  18S4  (one  year 
later  than  the  date  stated  In  her  testimony 
united  in  marriage — 

"Edward  King,  of  Alton,  state  of  DIlDois,  and 
•  •  •  Mary  a  BoSm,  •  •  •  of  St. 
Louis,  who  is  over  the  age  ot  18  yeara." 

James  Spnrlock,  George  Ward,  and  Urs. 
W.  B.  Shouldls  were  examined,  under  oom- 
mission,  in  New  Orleans,  as  witnesses  for 
the  clalmsnt,  so  that  our  Brother  of  the  dis- 
trict court  had  not  the  advantage  of  hearlog 
them  testify  and  of  observing  them  while  so 
doing. 
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The  teBttmony  of  8parlo<A  reads  as  fol- 
lows: 

"Intenogatory  JHo.  l:  What  is  the  extent 
<»f  jonr  acquaintance  jrith  the  late  A.  M.  Kluf , 
who  died  in  the  towb  oC  Zadiair.  La.,  some 
few  yeatB  ago? 

"Answer:  I  met  Mr.  King  at  a  boarding 
bouse  at  which  I  waa  stopping,  which  boarding 
lioiiae  was  kept  by  the  lady  whom  I  now  know 
as  Mrs.  Void,  who  resides  in  this  city  and 
claims  to  be  the  widow  of  Mr.  King,  and  she 
is  the  widow  of  Mr.  King,  and  there  ain't  no 
doubt  about  It.  I  afterwards  met  Mr.  King  in 
Zachary,  La.  I  went  to  Zachary  to  do  some 
work  a  few  years  ago,  for  a  man  named  Tucker, 
who  lives  between  l¥t  and  2  mflea  from  town. 
While  I  was  in  Zachary,  I  went  into  a  store, 
and  while  I  waa  there  I  saw  Mr.  King,  and 
be  looked  at  me,  and  I  looked  at  him,  and  he 
said,  *I  have  met  you  before.'  I  said.  'Yea; 
but  I  don't  know  where.'  King  aaye,  *I  guess 
it  was  In  St  Louis,  but  we  won't  say  anything 
about  that'  And  that  was  the  last  time  St 
Loi^s  was  mentioned,  aa  he  didn't  seem  to  like 
for  me  to  talk  about  it  Whenever  I  came  to 
town  I  generally  stopped  at  bis  place,  because  I 
felt  like  I  knew  blm  and  didnt  know  anybody 
else,  being  a  stranger  there. 

"Interrogatory  No.  2:  If  you  say  that  you 
are  acquainted  with  the  said  Mr.  King,  please 
state  when  and  where  you  first  became  ac- 
quainted with  him,  giving  all  the  details. 

** Answer:  I  have  just  told  you  that  I  met 
him  at  a  boarding  house  kept  by  the  lady 
whom  I  now  know  as  Mrs.  Void,  who  then 
claimed  to  be  Mrs.  King,  and  afterwards  met 
him  at  Zachary,  as  I  have  just  said. 

"Interrogatory  No.  8;  Are  you  acqnainted 
with  the  lady  who  ia  claiming,  In  these  pro- 
ceedings, to  be  the  wife  of  the  late  A.  M.  King? 
If  so,  please  state  when  and  where  you  first 
became  acquainted  with  her. 

"Answer:  Yes;  I  first  met  her  In  St.  Lpula. 
She  was  dien  keeping  a  boarding  house;  I  after- 
wards met  ber  In  New  Orleans,  at  a  rooming 
house.  *  *  *  I  wanted  to  get  two  rooms,  to- 
gether, in  the  house,  so  a  lady  said  to  me  and  the 
landlady  that  she  would  move  back  to  another 
room,  in  the  rear  of  the  bouse,  so  that  I  could 
hare  two  rooms,  together,  for  my  wife  and  chil- 
dren. Tie  next  day,  when  I  saw  this  lady,  she 
remarked,  'I  have  met  you  before,*  and  I  said, 
*Ves ;  but  I  can't  place  yon.'  She  asked  me  if  I 
waa  In  St  Louis  at  any  past  time,  and  I  then 
told  her  that  I  waa.  and  that  was  Just  where 
I  met  her.  at  the  boarding  house  kept  by  her 
who  was  known  to  me  then  as  Mrs.  King.  She 
told  me  that  King  was  dead,  and  I  told  ber 
I  had  met  him  In  Zachary.  She  told  me  that 
she  had  a  notice  of  his  death,  and  I  asked  ber 
why  she  was  living  here  and  King  was  living 
in  Zachary,  and  why  she  did  not  know  any- 
thing about  blm.  We  talked  alwut  Mr.  King 
for  some  time. 

"Interrogatory  No.  4:  Please  state  whether 
or  not  yon  knew  the  Mr.  A.  U.  King,  of  Zach- 
ary. by  any  other  initials. 

"Answer:  I  do  not  remember  what  Mr. 
King's  initials  were.  All  that  I  know  ia  that 
Che  Mr.  King  I  met  at  Zachary  is  the  Mr.  King 
that  I  met  in  St.  Ijouis. 

"Interrogatory  No.  S:  Please  state  whether 
or  not  you  ever  met  the  plaintiff  in  this  suit 
in  St  Louis,  Mo.  If  so,  when  and  under  what 
circumstances,  and  whether  or  not  you  were 
ever  introduced  to  her  husband,  giving  the  time 
and  place  and  the  description  of  the  man  who 
was  mttodveed  to  yoi>;  also,  i^ve  the  name. 

"Answer:  As  I  said  before,  I  met  the  plain- 
tiff in  this  caae  In  St  Louis,  where  she  was 
keeping  a  boarding  house.  I  stopped  at  her 
boarding  bouse  in  St.  Louis  a  few  days,  and, 
while  I  was  there.  I  waa  introduced  to  a  man 
as  her  husband— Mr.  King.  When  I  met  him, 
in  St  Louis.  Mr.  King  was  about  80  years  of 
■gtt,  weighed  140  or  ISO  poonds,  and  was  a  lit- 
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tie  taller  than  I  am,  and  X  am  5  feet  9  inches. 
He  waa  a  man  that  had  ve^  little  to  say. 

"Cross-Interrogatory  1 :  If  you  say  that  yon 
were  acquainted  with  A.  M.  King,  state  when 
and  where  was  the  last  time  you  saw  him; 
also,  when  and  where  was  the  first  time  ysu 
saw  him. 

"Answer:  The  last  time,  I  met  him  in  Zach- 
ary.  The  first  time,  I  met  him  in  St  Louis. 

''Cross-Inteirogatory  2:  If  you  aay  that  A. 
M.  King  died  at  Zachary,  La.,  state  how  you 
know  this  to  be  a  fact  and  whether  you  wers 
in  Zachary  at  the  time  of  his  death;  and,  tf 
so,  whether  you  visited  him  during  his  last  Ill- 
ness, and  how  often,  and  whether  you  attended 
his  funeral. 

"Answer :  I  was  not  In  Zachary  at  the  time 
of  hia  death,  and  only  knew  about  his  death 
from  what  I  heard. 

"Cross-Interrogatory  8:  If  you  say  you  saw 
a  Mr.  King  In  Zachary,  La.,  at  any  time,  state 
whether  or  not  you  baa  any  conversation  with 
him ;  and,  if  you  aay  you  did  have  conversa- 
tions with  him,  state  whether  or  not  he  ad- 
mitted he  was  the  same  man,  named  King, 
whom  you  bad  previously  met  in  St.  Louis. 
Did  you  tell  him  that  yon  had  previously  been 
acquainted  with. him?  Did  he  admit  to  yon 
that  he  bad  known  yon  before  meeting  you  in 
Zachary! 

"Answer:  He  admitted  us  meeting  in  St. 
I^ouis,  as  I  have  told  you  already.  The  fact  ia. 
he  was  the  first  to  mention  It  to  me ;  but  he  did 
not  seem  to  want  to  talk  to  me  about  the  mat- 
ter. While  I  was  in  the  neighborhood,  I  went 
to  Zachary  quite  often,  and  would  spend  the 
time  with  Kmg.  and  we  would  drink  together 
and  have  a  good  time;  but  I  boarded  at  Mr. 
Tucker's. 

"Oross-Interrogatoiy  4:  Give  an  accnrate  de- 
scription of  the  person  you  refer  to,  giving  his 
height,  weight  age,  color  of  hair,  color  of 
eyes,  and  all  his  personal  characteristics,  either 
of  body,  mind,  or  character,  that  would  serve 
to  assist  In  his  identification. 

"Answer:  As  I  stated  before,  Mr.  KInir. 
when  I  knew  him  at  Zachary,  was  45  or  50 
years  of  age,  weighed  somewhat  more  than 
when  I  knew  him  in  St  Louia,  and  his  hair 
was  dark,  with  some  nay  Ui  It  I  don't  know 
the  color  of  his  eyes,  but  think  Oiey  were  light 
He  wss  strange,  and  did  not  talk  much,  as  a 
rule,  hut  was  a  deep  man,  and  did  not  discuss 
his  business  albdis.** 

The  same  iDterrogatoriea  and  foxMS^lnter- 
rogatories  were  propotmded  to  the  witness 
Ward  and  to  Mrs.  Sbouldls. 

Ward's  testimony  is,  in  substance,  as  fol- 
lows: He  lived  In  Zachary  for  many  years 
before  the  Yazoo  &  Mississippi  Valley  Ball- 
road  was  built,  and  for  a  few  years  after- 
wards. King  kept  a  barroom,  and  he  met 
him  frequently;  did  some  carpenter  work 
for  him,  and  talked  to  him  on  many  occa- 
sioDs;  is  slightly  acquainted  with  the  lady 
who  is  claiming  to  be  Mrs.  King.  She  called 
to  see  him,  at  the  Soldiers'  Home,  "about  a 
year  ago,"  and  asked  if  he  had  known  her 
husband;  said  King  was  her  husband  and 
had  been  missing  for  several  years;  never 
knew  him  otherwise  than  as  A.  M.  King; 
never  knew  blm  until  be  met  him  ot  Zachary, 
but  King  told  him  that  he  once  lived  at  St 
Charles,  which  la  several  miles  frott  St. 
Louis;  also  said  that  he  had  been  in  St 
Louis,  In  East  St  Lonls,  111.,  Mexico,  and 
other  places.  He  did  not  talk  much,  and 
seldom  discussed  his  affairs,  bnt  his  state 
moit  about  St  Louis  led  wltnew  to  bellora 
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that  bad  been  there;  saw  him,  for  the 
last  time,  about  two  months  before  he  died. 
"Mr.  King  was  a  man  about  or  nearly,  six 
feet  high,  and  weighed  about  170  pounds." 
When  witness  first  knew  him,  "he  was  about 
40  or  45  years  of  age." 

Mrs.  Sbouldts  says:  She  never  met  Etng 
at  Zacbary,  and  does  not  know  whether  he 
Is  the  Mr.  King  whom  she  met  in  St.  Louis. 
About  Christmas  time.  In  18S4  or  1885,  she 
was  living  In  St  Louis,  and  was  Introduced 
by  Mrs.  Mary  Boehm  to  a  Mr.  King,  to  whom 
Mrs.  Boehm  said  she  had  been  married.  That 
lady  Is  now  living  in  New  Orleans.  Witness 
met  ber,  she  thinks,  about  1905,  and  was  told 
by  her  that  she  believed  that  the  Mr.  King 
who  had  died  at  Zachary  was  ber  husband. 
Witness  met  her  on  the  street  In  St.  Louis, 
and  it  was  then  that  she  was  Introduced  to 
Mr.  King.  He  was  not  very  large ;  could  not 
say  how  tall.  He  was  a  quiet-spoken  man 
and  did  not  have  much  to  say ;  looked  like  a 
laboring  man.   She  never  met  him  but  once. 

William  McCarthy  testified,  in  the  pres- 
ence of  the  court,  about  as  follows :  He  lived 
In  Zachary  about  20  years ;  became  acquaint- 
ed with  King  In  St.  Lmla  in  18S2.  Witness 
was  getting  out  timber,  and  King  et^ptged  a 
few  bands  for  him ;  does  not  know  where  be 
lived.  It  w^B  at  a  boarding  house,  and  wit- 
ness used  to  go  around  there  every  day  or 
two.  It  was  down  town;  does  not  know  the 
street;  went  to  the  hoose  and  saw  a  woman. 
"The  woman  that  I  seen  was  about  the  height 
of  that  woman"  (referring  to  the  claimant), 
*'bnt  a  little  more  fleshy."  He  and  King 
went  from  8t  Iionls  to  Utica  (in  Tramessee). 
He  (King)  was  getting  out  ties  and  timber; 
does  not  know  how  long  he  staid  In  Utica. 
King  went  bade  to  8t  Louis  about  twice  a 
month.  He  went  frmn  Utica  to  Arkansas, 
and  witness  did  not  go  with  him,  but  met 
him  afterwards  at  Rosetta  (Miss.).  He  was 
at  Rosetta  a  good  while— six  w  eight  months. 
Witness  worked  for  him;  next  saw  him  at 
Zachary  In  1887,  he  thlnlES,  and  there  saw 
blm  frequently,  and  worked  for  him  at  times, 
in  his  barromn;  waited  on  him  in  bis  last 
illness.  When  In  health,  he  was  a  st^ont- 
looklng  man.  Witness  thinks  be  was  about 
26  or  27  years  old  when  he  came  to  Zacbary, 
and  about  41  when  he  died.  He  and  King 
had  talked  about  It,  and  witness  was  about 
six  months  the  elder.  Witness  will  be  43  on 
March  6th  next  (1909);  Is  unable  to  say 
whether  they  staid  In  Utica  a  year — maybe 
more,  maybe  less.  King  never  said  anything 
to  him  about  being  married.  He  was  a  man 
of  dissolute  habits.  He  never  talked  of  his 
family,  or  told  where  be  came  from. 

Dr.  W.  G.  MUllcan,  sworn  for  the  de- 
fense, says:  That  he  Is  tbe  curator  of  the 
estate;  Is  a  practicing  physician;  lives  In 
Zacbary ;  had  known  King  since  the  fall 
of  1885,  or  spring  of  18S0 ;  was  his  physldan 
from  1883  until  he  died.  He  never  mentioned 
any  relatlvsk  save  an  imde,  who^  he. said, 


had  treated  him  badly ;  spoke  of  marrying  a 
certain  young  lady.  In  tbe  neighborhood,  but 
said  he  was  prevrated  by  tbe  interfer^ce  of 
others.   It  was  well  known  tliat  lie  Tlslted 

her. 

T.  H-  Charlton  (for  the  defense)  says  he  Is 
a  farmer,  and  Uvea  near  Zachary ;  knew 
King  since  1885  or  1886;  was  thrown  with 
him  a  great  deal ;  never  heard  blm  speak  of 
his  family,  though  he  may,  possibly,  have 
spoken  of  a  sister.  "He  was  a  great  talker. 
If  he  got  started,  you  would  have  to  walk 
off  and  leave  him."  He  and  King  talked  of 
tbelr  ages,  and.  King  would  have  been  about 
52  at  the  time  witness  was  testl^lng. 

J.  W.  Klrkwood  (for  defense)  was  marshal 
of  Zat^ary  for  about  10  years ;  knew  King : 
nursed  him  dnring  the  last  30  days  of  bis 
life ;  became  acquainted  with  him,  probably. 
In  1886  or  1887;  tried  to  get  him  to  tell, 
shortly  before  he  died,  whether  he  had  any 
relatives,  but  he  declined  to  talk  on  that  sub- 
ject ;  said  they  could  do  no  good ;  never  Inti- 
mated that  he  was  married.  He  visited  a 
young  lady  In  the  neighborhood ;  said  he  bad 
a  sister,  but  did  not  know  whetbra*  she  was 
living,  and  he  spoke  of  an  uncle.  He  was  a 
great  talker.  "I  would  have  to  leave  him 
while  be  was  talking,  get  up  and  leave  him 
talking  on  different  subjects,  when  he  got 
started.  •  *  *  After  he  died,  I  looked  at 
tbe  register's  book.  He  was  49.  when  he  died, 
according  to  the  register."  (Witness  refers 
to  the  register  of  Totm.) 

Opinion — On  Motion  to  Dismiss  Appeal. 

The  claimant,  appellee,  moves  to  dimlss 
the  appeal,  on  the  ground  tlut  the  curator, 
appellant,  is  without  appealable  Interest 
The  Code  of  Practice,  however,  provides: 

"Art.  672.  Totors,  curators  and  other  persons, 
charged  with  the  administration  of  another's  es- 
tate, may  appeal,  for  tbe  braeflc  of  the  persona 
whose  property  they  administer,  If  tbey  deem  an 
appeal  necessary .'* 

And  tbe  ai^peal  In  this  case  was  granted 
to  the  "curator." 
The  motion  to  dismiss  is,  therefore,  dmled. 

On  the  Merits. 
Tbe  claimant  testifies  In  part  as  follows: 
"I  will  be  88  years  old  the  10th  of  Hay." 

She  made  that  statement  on  April  27.  190S, 
from  which  It  would  follow  that  she  was 
bom  on  May  10,  18T0.  At  another  dme,  she 
Is  asked  (on  cross-examination): 

"When  were  you  married,  tiie  lint  timel** 

And  she  replied: 

"In  1874." 

She  then  goes  on  to  say  that  her  first  hus- 
band was  Frederic  R.  Lauth ;  that  she  lived 
with  blm  for  seven  years,  and  bad  three  chil- 
dren; and  that  she  then  obtained  a  divorce 
from  him.  and  in  December,  188S,  was  mar 
rled  to  Edward  King.  Acccvdlng  to  her 
sworn  statunents,  thraefore^  sh»  nuitrled 
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lAuth  lAeD  dw  wu  4  years  old,  bad  three 
chUdr«i  by  him,  obtained  a  divorce,  and  was 
again  married,  before  she  had  attained  the 
age  of  14  years.  The  certificate  which  she 
produced  shows  that  she  was  married  to  Ed- 
ward King  In  December,  1884  (instead  of 
1883),  and  thus  she  Is  allowed  one  more  year 
for  the  accomplishment  of  the  resalts  men- 
tioned; bat  it  must,  nevertheless,  be  admit- 
ted, either  that  she  was  an  nnnsoally  preco- 
cious child,  or  else  that  she  has  fallen  Into 
some  error  In  the  giving  of  her  testimony. 
She  does  not  pretend,  herself,  to  have  Identi- 
fied the  man  who  died  at  Zachary  with  the 
man  whom  she  had  married  21  years  before 
in  Bt  Lonls.  She  swears  that  the  man  whom 
she  married  was  "a  little  over  6  feet;  he 
was  short."  Spurlock  says  that  the  man 
whom  he  saw  In  St  Lonis  was  a  little  taller 
than  he,  and  that  he  measures  5  feet  9  Inch- 
ea  And  Ward  says  that  the  man  who  died 
at  Zachary  was  "about,  or  nearly,  6  feet 
high."  There  are  but  two  witnesses  whose 
testimony  may  be  supposed  to  tend  In  the  di- 
rection of  identi^lng  Edward  King,  who  mar- 
ried the  claimant,  with  Allen  M.  King,  who 
died  at  Zachary;  and  their  testimony  does 
not  go  very  far  in  that  direction. 

McCarthy  in  1882  met  In  St.  Louis  the  man 
whom  he  knew  afterwards  for  years  In  Zach- 
ary, and  whom,  so  far  as  appears  from  his 
testimony,  he  knew  as  Allen  M.  King,  and 
not  otherwise.  But  the  claimant,  who  mar- 
ried Edward  King,  in  December,  1884,  testi- 
fies that  she  bad  known  blm,  off  and  on,  "say 
about  a  year,"  before  she  married  htm,  so 
that  the  King  with  whom  McCarthy  became 
acquainted  In  1882  was  a  person  to  whom  she 
was  not  only  not  married,  but  whom  she  did 
not  know,  and  there  Is  no  evidence  In  the  rec- 
ord to  show  that  she  ever  made  his  acquaint- 
ance. The  only  direct  evidence  which  Is  left, 
tending  to  Identify  the  vanished  husband 
with  the  man  who  died  at  Zachary,  there- 
fore. Is  the  testimony  of  Spurlock,  and  that 
testimony  has  certain  peculiarities  which  pre- 
vents Its  acceptance  as  importing  absolute 
verity.  Thus,  being  under  oath,  he  volunteers 
to  say.  In  connection  with  his  answer  to  the 
first  Intem^atory  propounded  to  him: 

"She  is  the  widow  ^  Mr.  King,  and  there 
ain't  no  doubt  about  It" 

But  bow  could  Spurlo<dt  know,  with  suffi- 
cient certainty  to  Justify  him  In  swearing  to 
it  so  positively,  that  the  dalmant  was  the 
widow  <tf  Allen  M.  King,  or  of  Edward  King, 
or  of  any  one  else,  when  he  bad  only  her 
statement,  made  In  casual  cmiTersatlon,  that 
she  had  ever  been  married,  and  knew  only 
by  hearsay  of  the  death  of  one  of  ber  sup- 
posed husbands. 

The  statement  made,  as  it  was,  so  early  In 
his  examination,  and  without  any  particular 
provocation,  suggests  an  oversangulne  tem- 
perament and  a  disposition  on  the  part  of 
the  witness  to  take  for  granted  the  main 
fact  here  at  issue,  and  thereby  so  shakes  the 


oonfldenee  of  Ilia  Judicial  mind  In  the  eon- 
servatlsm,  or  ezactneas,  at  the  witness  as  to 
render  recovery  somewbat  dlfilcnlt.  not  to 
say  Impossible.  When,  tboefore,  be  tells  of 
his  meeting  with  the  man  of  Zachary  and 
with  the  claimant,  we  are  led  to  speculate  as 
to  whether  sndi  things  as  he  describes  could 
really  be,  or  whether,  pen&ance^  he  Is  again 
putting  his  temperament.  Instead  of  the  facts 
which  we  need.  In  evidence. 

Referring  to  his  meeting  with  King,  to 
whom  he  had  been  Introduced,  at  a  boarding 
house  at  which  he  had  spent  a  few  days,  per- 
haps, 20  years  before,  he  says: 

"I  saw  Mr.  King,  ud  he  looked  at  me,  and  I 
looked  at  him.  and  he  said:  'I  have  met  you 
before.'  I  said:  *Yea;  but  I  don't  know  where.' 
King  says:  'I  guew  it  was  in  St  Louis;  but 
we  won  t  say  anytbinr  about  that.'  And  that 
was  the  last  time  St.  Louis  .was  mentloQed,  as 
be  didn't  seem  to  like  for  me  to  talk  about  It" 

Referring  to  his  meeting  with  the  claim- 
ant, he  says: 

"The  next  day.  when  I  saw  this  lady,  she  re- 
marked: *I  have  met  you  before.'  And  I  said: 
'Yes,  I  know  you ;  but  I  can't  place  yon.'  She 
asked  me  if  I  was  In  St.  Louis  at  any  past  time, 
and  I  then  told  ber  tbat  I  was,  and  that  was 

iust  where  I  met  her,  at  the  boarding  house  kept 
'7  her." 

If  Sparl0(ft  bad  been  the  «ie  to  open  the 
conversations  above  r^rted,  and  bad  done 
so  by  saying  to  each  of  the  parties,  "I  have 
met  you  before,"  one  might  say,  "Well,  tbat 
Is  a  habit"  But  for  two  people,  who  bad 
not  seen  or  beard  of  each  other  for  more 
than  20  years,  and  between  whom  no  collu- 
sion Is  charged,  to  select  the  some  five  words 
for  the  conveyance  of  an  Idea  which  might 
have  been  expressed  In  so  many  other  ways, 
added  to  the  meeting  tbemselves,  and  to  the 
fact  that  the  other  parties  should  both  have 
recognized  the  witness,  rather  than  be  them, 
or  either  of  them,  was  an  unusnal  coinci- 
dence. Another  matter.  In  this  connection, 
presents  a  p^chologlcal  paradox,  for  which 
no  theory,  even  of  coincidences,  seems  to  af- 
ford an  adequate  explanation.  If  King  did 
not  want  to  say  anything  about  his  meeting 
with  Spurlodi  in  8t  Louis,  why  did  he  say 
anything  about  It?  We  find  nothing  In  the 
record,  and  nothing,  that  we  know  of.  In 
human  nature,  which  throws  any  light  upon 
that  question;  and,  it  being  demonstrated 
that  Spurlock,  who  alone  lives  to  report  what 
took  place,  Is  Inexact  at  times,  we  are  driven 
to  the  suspicion  that  there  may  be  an  error 
somewhere,  and  that  King,  Instead  of  voion- 
tarlly  and  unnecessarily  broaching  a  sub- 
ject tbat  was  disagreeable  to  him,  and,  after 
making  a  single  lonark,  dosing  bis  mouth 
(with  reference  to  tbat  subJecQ  forevenuore. 
really  said  nothing  about  li  and.  In  point  of 
fact,  that  there  was  no  such  conversation. 
Now,  it  Is  true  that  Spurlock,  in  answer  to 
other  lutOTTOgatoties  pr(q;M>nnded  to  blm,  says 
that  the  King  whom  be  met  in  St  Louis  and 
the  King  whwn  be  met  at  Zachary  were  one 
and  the  same;  but,  what  with  his  tempera- 
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mental  aaberances,  fals  coincidences,  and  his 
paradoxes,  we  do  not  feel  that  hta  testimony 
would  be  a  sufficient  support  for  the  Judg- 
ment which  the  plaintiff  claims,  nor  do  we 
And  any  other  testimony,  which.  In  our  opin- 
ion, would  answer  that  purpose.  We  rather 
conclude  that  the  claimant,  being  in  the 
neighborhood,  heard  of  the  death  of  Allen  M. 
King,  and  heard  also,  that  he  had  left  behind 
blm  some  thousands  of  dollars,  which  nobody 
claimed,  and  which  were  likely  to  go  to  the 
state,  for  lack  of  a  widow  and  heir,  and, 
having  had  a  husband  named  King,  who  had 
unaccountably  to  her  disappeared,  she  be- 
came obsessed  with  the  idea  that  she  must 
necessarily  be  the  i>erson  needed,  and  that 
her  ship  bad  arrived.  We  regret  the  necessi- 
ty of  awakening  her  from  so  pleasant  a 
dream,  but  we  are  cdnstrained  to  deal  with 
the  situation  from  somewhat  a  different 
point  of  Tiew. 

It  Is  therefore  ordered,  adjm^sed,  and  de- 
creed that  the  Judgment  aj^tealed  from  be 
annulled,  avoided,  and  reversed,  and  that  the 
demand  of  the  claimant,  calling  herself  Uary 
C.  Bo^m,  widow,  by  first  marriage,  Fred- 
eric R.  Lanth,  and  widow,  by  second  mar- 
riage, of  Edward  King,  alias  Adam  King, 
alias  Allen  U.  King,  be  rejected,  at  hra'cost 
in  both  courts. 

On  Rehearing. 

IiAND,  J.  In  the  reasons  assigned  for 
granting  a  rehearing  of  this  cause,  this  court 
said: 

"In  this  case,  neither  the  state  of  Louisiana 
nor  the  attorney  for  absent  heirs  having  appeal- 
ed, and  the  court  entertaining  doubts  whether 
the  curator  lias  sufficient  interest  to  prosecute 
the  appeal  taken  by  him,  It  has  been  deemed  ad- 
visable to  grant  a  rebeartng." 

Since  the  granting  of  the  rehearing  on  June 
7,  1909,  neither  the  state  nor  the  attorney  of 
absent  heirs  have  taken  advantage  of  the  re- 
opening of  the  case  to  prosecute  an  appeal 
and  omtest  the  Judgment  In  favor  of  Mrs. 
Boehm. 

The  said  Jndgmmit,  baring  become  final, 
concludes  the  state  from  disputing  the  status 
of  Mrs.  Boehm  as  the  widow  of  the  deceased. 
Hence  the  state  can  take  nothing  as  beir,  nor 
claim  the  custody  of  the  balance  In  the  hands 
of  the  curator  on  the  grotmd  that  no  heir  has 
presented  himself.  Rev.  Glv.  Code,  art  1106: 
The  Judgment  by  its  very  t&me  does  not  con- 
clude tbe  unknown  heir  or  heirs,  but  requires 
the  widow  to  give  secnclty  fOr  the  restitution 
of  the  »tate  In  case  any  heir  should  come 
forward  wltbln  the  i^ce  of  three  years. 
Rev.  Glv.  Code,  art  931.  The  curator  has  no 
interest  in  the  contest  between  Mrs.  Boehm 
and  the  state,  and  cannot  be  permitted  to  ap- 
peal for  the  purpose  of  championing  tbe  dalm 
of  the  stats  at  the  expense  of  tbe  mass  of  the 
succession.  Tbe  curator  cannot  appeal  in 
the  Interest  of  unknown  heirs,  because  they  . 


are  r^tresented  Ity  die  attorney  for  abaoit 

heirs. 

The  Civil  Code  requires  that  tbe  surviving 
wife,  claiming  as  heir,  shall  proceed  to  as- 
sert her  rights  contradictorily  with  a  person 
apiralnted  to  defend  the  interests  of  the  ab- 
sent heirs.  Articles  930-931;  Succession  of 
Allen,  44  La.  Ann.  801,  11  South.  42.  A  de- 
cree of  trossesslon  rendered  without  such  ap- 
pointment is  nnll.  Id.  Hoice  the  curator  la 
a  mere  stakeh<dder  and  cannot  represent  the 
absent  heirs. 

Under  the  facts  of  the  case,  the  reversal  of 
the  Judgment  would  leave  in  the  hands  of  the 
curator,  after  the  payment  of  all  debts  and 
costs  of  administration,  a  cmu^derable  sum 
of  money  wbtdh  the  Judgment  predndes  tbe 
state  from  claiming.  The  law  doee  not  eon- 
template  any  such  result  The  cantor  most 
deliver  the  balance  In  his  hands  to  tbe  heirs 
or  pay  the  same  to  the  State  TVeastirer.  In 
paying  to  the  h^  who  annars  and  Is  recog- 
nized by  Judgment  of  the  court,  tbe  curator 
Is  fully  protected.  It  Is  only  when  no  heir 
appears  that  tbe  curator  la  authorised  to 
pay  the  balance  Into  the  state  treasury. 

Hence  the  curator  has  no  aj^tealable  into- 
est  in  this  controversy. 

Tbe  Civil  Code  does  not  cmtoiqdate  that 
tbe  curator  should  Interfoe  in  a  case  of  this 
kind.  The  law  provides  for  the  dtatlra  of 
tbe  attorn^  for  absent  heirs,  and  not  of  the 
curator,  and  farther  protects  tbe  Interest  of 
the  ocknown  heirs  by  requiring  tbe  wife  to 
give  bond  and  security  in  tb^  favor.  The 
Judgment  below,  in  recognising  Mra.  Boehm 
as  heir,  ordns  her  to  ^ve  tbe  secarity  re- 
quired by  law. 

The  mffirlt  of  Mrs.  Bodun's  claim  cats  no 
figure  In  the  consideration  and  determination 
of  the  motion  to  dismiss.  HoweTa>  weak  this 
claim  may  be,  the  state  and  tbe  unknown 
hidrs  are  precluded  fnmi  contesting  it  by 
their  failure  to  appeal,  and  tbe  curator  has 
no  interest  in  the  question. 

It  is  therefore  ordered  that  oar  former  de> 
cree  herein  be  vacated,  and  that  this  appeal 
be  dismissed. 

MONROE,  J.   I  dissent,  on  the  groonds 
stated  In  tbe  original  opinion. 


a24  Ia.) 
No.  17.649. 

UNION   GARMENT   CO.,    Umlfaed,  v. 
NEWBUBGBR  et  al 
MOSS  V.  KORT. 

(Supreme  Oonrt  of  Louisiana.   Jane  14,  19001 
On  tbe  Merits,  Nov.  2,  1909.  Rehw 
ing  Denied  Nov.  20,  1000.) 

1.  Appeal  and  Ekbob  (t  630*)— Diaiaaau- 

IlTCOMPLETB  ReOORD — LOSS. 

If  the  court  is  unable  to  review  the  Jndr 
ment  a[^alcd  from  because  a  materia]  part  of 
the  record  has  been  lost  without  appeUant'i 
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faalt,  the  appeal  will  not  be  dismiBsed,  but  tbe 
case  will  be  lemanded  for  new  trial. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Die  i  2723 ;  Dec.  Dig.  f  630.*} 

2.  ACTIOV  (S  6T*>-€0H80IIDATX0N— SAU  IS- 
SUES. 

Plaintiff,  having  purchased  nroperty  of  an 
insolvent  firm  at  the  liquidatonr  sale,  sued  in 
the  civil  district  court  for  specific  performance 
and  to  cancel  a  mortgage  on  the  property  made 
by  one  of  the  partners  after  the  raJe,  but  before 
its  consummation,  on  the  ground  that  such  mort- 
gage was  fraudulent,  in  which  suit  the  liquida- 
tors,  the  auctlmeer,  tbe  firm,  and  its  membeta, 
and  the  nominal  mortgagee  wen  made  defend- 
ants. Pending  tmch  suit,  tbe  holder  of  the  mort- 
gage notes  began  executory  process  in  another 
division  of  the  court,  in  which  plaintiff  inter- 
vened and  enjoined  the  execotoiy  process  on 
the  groand  of  fraud  in  encuting  the  mortgage ; 
and  tbexeafter  petitioned  that  tne  holder  <«  the 
notes  be  made  a  defendant  in  the  specific  per- 
formance suit,  and  the  executory  process  suit 
was  transferred  to  tbe  division  in  which  tbe 
specific  performance  suit  was  pending,  and  the 
suits  were  consolidated.  Held  that  the  suits, 
being  between  tbe  same  parties  and  involving 
the  same  issues,  were  properly  consolidated, 
though  the  consolidation  was  not  expressly  aa- 
thorized  by  Code  Prae.  art.  422. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  682-675;  Dea  Dig.  I  67.*] 

8.  APPMI,  and  ESBOB  {I  180*)— PBXSEKTATXON 

Below- Objections  —  Conboliiution  ov 
Actions. 

Objections  to  the  transfer  of  a  case  to  an- 
other division  of  the  civil  district  court  and  its 
consolidation  with  an  action  there  pending  can- 
not be  first  made  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  %  189.*] 

4.  PWNOIPJJ.  AND  AOCNT  (61  165,  175*)  — 
BiQBTS  OP  PaBTUS  —  AUTHOBITT  TO  PUB- 
OHABI. 

A  purchase  of  property  at  an  auction  sale 
an  nnanthorized  agent  was  not  binding  upon 
tbe  nominal  purchaser  until  ratified  by  it,  and 
was  not  binding  upon  the  sellers,  and  they  could 
refuse  to  recognize  the  sale  even  after  being  noti- 
fied of  Its  lanficatlon  by  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Aeent.  Cent.  Dig.  H  681.  663;  Dec:  Dig.  H 
155,  175.*] 

6.  Pbincifal  and  Agent  (i  84*>— Powxas— 

PowsB  Coupled  with  Intebbst. 

An  insolvent  firm  and  another  executed  an 
'  agreement,  by  which.  In  consideration  of  tbe  lat- 
ter advancing  money  to  settle  the  firm  debts,  the 
firm  agreed  to  vest  the  administration  of  its 
property  In  him,  to  be  administered  as  be  thought 
best,  empowered  him  to  sell  all  Its  property  for 
that  purpose,  and  bound  themselves  not  to  re- 
Toke  the  aotiiority  thereby  given;  and  on  the 
same  day  the  firm  and  Its  members,  tbe  liqnlda- 
tor.  and  certain  creditors  made  an  f^reement  by 
which  the  latter  agreed  to  postpone  their  claims 
and  advance  money  to  facilitate  a  settlement,  to 
be  repaid  out  of  the  first  proceeds  of  tbe  firm 
assets.  Held,  that  the  power  of  attorn^  to 
the  liquidator  to  sell  firm  property  could  not 
be  revoked  by  a  partner;  It  being  an  essential 
part  of  tbe  contract. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  i  55;  Dec.  Dig.  {  34.«] 

0.  Pbircipai.  and  Agent  (f  103*>— SLalb  or 
Pbopebtt— Sale  Thbough  Auctionexs. 
Liquidators  of  an  Insolvent  firm  wbo  were 

authoriKed  to  sell  firm  property  could  make  the 

•ale  through  an  auctioneer. 
[EJd.  Note.— For  other  cases,  see  Principal  and 

Agent.  Dec  Dig.  i  108.*] 


7.  Fbauduleht  Conveyances  (8  295*)- Va- 
LiDiTT — Evidence— SurnoiENCT. 

In  an  action  to  cancel  a  mortgage  of  part- 
nership property  placed  thereon  by  one  m  the 
firm,  evidence  held  to  show  that  tbe  mortgage 
was  simulated  and  fraudulent 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Oonveyances,  Dec.  Dig.  8  290.*] 

8.  Bills  and  Notes  (8  332*)— Bona  Fide 
pubohabeb— kvidenoe. 

A  transferee  of  notes  secured  by  a  mort- 
gage fraudulently  given  upon  property  which 
the  mortgagor  bad  agreed  shoum  be  sold  for  the 
benefit  of  creditors  of  his  firm,  was  not  a  bona 
fide  holder;  he  being  the  father-in-law  of  the 
morigagor,  and  having  knowledge  of  tbe  latter'a 
agreement  authorizing  the  sale  of  the  property 
for  creditors. 

[Ed.  Note.— For  other  caaea.  see  BIUs  and 
Notei^  OenL  Dig.  I  805;  D«^  Dig-  f  832.*] 

Appeal  from  Civil  District  Court,  Farisb 
of  Orleans ;  George  H.  Theard,  Jnds& 

Consolidated  actions  1^  the  Union  Q&r- 
ment  Company,  Limited,  against  Sylvan  New- 
burgn  and  others,  and  by  Hartwlg  Moss 
against  Edward  Kory.  Fnmi  a  Jndgmmt  for 
the  flrst-named  plaintiff,  Moss  and  others  ap- 
peal. Affirmed. 

Benjamin  Rice  Forman,  for  appellant 
&Ioss.  Solomon  Wolff,  for  appellants  Kory 
and  DucroB.  Charles  Rosen,  for  appellee  Un- 
ion Garment  Co.,  Ltd.  Tltctae  &  Rogers  and 
B.  I.  Cahn,  for  other  appellees. 

On  Motions  to  Dismiss. 

NICHOLLS,  J.  In  tbe  certificate  of  the 
clerk  to  tbe  transcript  of  appeal  that  officer 

certifies  that: 

The  "answer  of  Edward  Kory  filed  October 
29,  1907,  three  notes  filed  July  24,  1908.  and 
sheriff's  indemnity  bond  filed  September  13, 
1008,  are  missing  from  the  record,  and  cannot 
be  found  notwithstanding  dne  and  diligent 
search  cannot  be  fbnnd." 

The  appellees  move  to  dismiss  the  appeal 
by  reason  of  tbe  absence  of  those  papers  from 
the  record. 

Since  tbe  filing  of  the  motions  to  dismiss 
a  carbon  copy  of  tbe  missing  answer  of  Ed- 
ward  Kory  has  been  found,  and  replaces  tbe 
original. 

The  practice  of  this  court  where  a  ma- 
terial part  of  tbe  record  or  the  evidence  ad- 
duced has  been  lost  through  no  fault  of  the 
appellant,  and  be  is  unable  for  that  reason  to 
bring  up  a  record  upon  which  the  court  can 
review  the  Judgment  appealed  from,  has 
been  to  remand  the  case  to  be  tried  de  novo, 
and  not  to  dismiss  the  appeal. 

Under  that  rule,  the  motion  to  dismiss 
would  be  denied,  and  the  cause  remanded.  If 
tbe  situation  of  the  cause  was  such  as  to  re- 
quire the  ai^lcatlon  of  that  rule  to  this 
case. 

As  we  are  presently  advised,  the  missing 
papers  will  not  be  necessary  to  enable  us  to 
pass  upon  the  Issues  nbinltted  la  this  case 
for  our  decision. 

If,  on  tbe  hearing,  tt  should  be  ascertained 
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that  such  is  not  the  case,  we  can  then  order 
the  case  to  be  remanded.  See,  on  this  sab^ 
Ject,  Barton  v.  Burbank,  119  La.  227,  43 
South.  1014,  and  the  numerous  authorities 
therein  cited;  Grubbs  v.  Plerson,  111  La. 
101,  35  South.  474;  Immanuel  Presbyterian 
Church  V.  Rledy,  104  La.  319,  29  South.  149. 
The  motiooB  to  dismiss  are  denied. 


On  the  Merits. 

PROTOSTY,  J.  The  followliig  Instrument 

Is  self-explanatory  I 

"This  agreement  made  and  entered  into  this 
26tli  day  of  November,  1906.  by  and  between 

"(1)  A,  Kory  &  Sons  a  commercial  and  mano- 
facturins  Qrm  of  the  city  of  New  Orleans  com- 
posed of  Abraluun  Koxy,  Edward  £0x7  and 
Max  Kory, 

"(2)  Clarence  S.  Koxy,  Eugene  Kory  and 
Boscoe  Kory, 

"(3)  Newbuixer  and  Lery  represented  by  E. 
Levy,  all  designated  hereafter  as  parties  of  the 
first  part,  and  Silvan  Newburger,  party  of 
the  second  part, 
"Witnesseth: 

"That  whereas  the  firm  of  A.  Kory  &  Sooa 
Is  nnable  to  meet  its  obligation  and  desires  to 
offer  in  settlement  of  same  the  sum  of  50% 
ia  cash,  which  amount  they  find  it  necessary 
to  borrow  from  Silvan  Nswburger, 
now,  tlierefore: 

"In  consideration  of  the  sgteemeat  on  the 
part  oit  Silvan  Newburger  to  advance  the 
amount  necessary  to  make  the  said  settlement 
aggregating  to  a  total  of  said  firm,  to  be  sold, 
collected  or  otherwise  administered  by  him  for 
the  purpose  of  reimburring  himself  for  the  said 
amount  to  be  advanced  as  aforesaid.  The  said 
A.  Knry  &  Sons  and  the  individual  members 
of  said  firm,  hereby  agree  to  vesf  the  abso- 
lute and  unrestricted  administration  of  said 
property  In  the  said  Silvan  Newburger  to  be 
disuosea  of  in  such  a  manner  and  for  such  price 
and  on  such  conditions  as,  in  his  own  judgment 
may  deem  best,  said  A.  Kory  &  Sons  binding 
themselves  not  to  rev<^e  this  authority  which  is 
based  upon  an  adequate  consideration  nor  to 
interfere  in  any  manner  in  the  said  administra- 
tion. 

"They  the  said  A.  Kory  &  Sons  further  agree 
to  sign  all  papers,  documents,  transfers  and 
checlis  and  to  malce  any  and  all  endorsements 
that  may  be  necessary  to  make  this  agreement 
effective  and  to  sign  and  execute  Powers  of 
Attorne]^  authorizing  the  said  Silvan  Newburg- 
er to  dispose  of  aU  the  real  estate  belong- 
ing to  the  said  firm  or  the  individual  members 
thereof  in  the  city  of  New  Orleans  and  should 
ibey  fail  to  execute  a  separate  power  of  at- 
torney they  agree  tbat  this  Instrument  shall  con- 
stitute and  have  full  force  and  effect  of  a 
power  of  attorney  and  be  sufficient  for  said 
purpose, 

"The  said  A.  Kory  &  Sons  further  agree  to 
sign  checks  upon  such  funds  of  theirs  as  may 
be  in  banks,  m  favor  of  the  said  Silvan  New- 
burger when  requested  by  him  to  do  so.  In  order 
to  enable  him  to  utilize  the  said  funds  In  carry- 
ing out  the  above-stated  object. 

"The  above-named  Edward  Kory  and  Max 
Kory  furthermore  agree  to  give  their  assistance, 
employing  tbefr  whole  time  If  necessary,  to  en- 
able the  said  Silvan  Newburger  to  administer 
the  said  assets  and  estate  above  described,  col- 
lect outstanding  accounts  and  to  dispose  of  all 
the  assets  to  the  best  possible  advantage,  their , 
compensation  to  be  fixed  and  paid  by  said  Sil- 
vsn  Newburger  as  aforesaid,  the  said  Silvan 
Xewbui^r  to  have  the  right  to  dispense  with 
their  services  whenever,  in  his  opinion,  no  long- 
er needed. 

"The  firm  of  A.  Kory  &  Sons  and  the  said 


Eugene  Kory,  Oamice  Kory  and  Roecoe  Kory, 
hereby  promise  and  agree  that  they  wiU  hold 
the  said  Silvan  Newbureer  harmless  tor  an; 
negligent  act  in  the  premises  as  well  as  for  any 
of  all  errors  of  judgment  or  acts  of  omission 
in  the  premises,  hereby  expressly  waiVIng  and 
abandoning  in  advance,  any  claims  that  might 
accrue  to  uem  on  account  of  soeh  acts  or  omis- 
sions. 

"The  said  A.  Kory  &  Sons  and  the  Indlridoal 
members  thereof,  Clarence  Kory,  Eugene  Kory 
and  Roscoe  Kory  and  the  said  Newburger  and 
I^vy,  hereby  agree  to  postpone  any  and  all 
claims  that  they  might  have  against  the  as- 
sets of  the  said  firm  or  the  individual  members 
thereof  as  owners  or  creditors  until  the  afore- 
said sum  of  $56,700  or  whatever  sum  shall  be 
required  to  pay  the  debts,  together  with  ex- 
penses and  charges,  are  reimbursed  to  the  said 
Silvan  Newbui^er. 

"It  ia  agreed  that  said  Silvan  Newbo^r 
shall  have  the  right  to  pay  out  ot  the  proceeds 
the  charges,  costs,  attorney's  fees  and  expoises 
of  administEatimi,  clerk  hire,  and  the  like. 

"In  witness  thereof  the  parties  have  hereunto 
signed  their  names  in  duplicate  in  this  city  of 
New  Orleans  on  this  twenty-aixUi  day  of  No- 
vember, 1906. 

"A.  Kory  ft  Sou. 
"Edward  Kory. 
"Max  A.  Kory. 
"A.  Kory. 
"Siagene  Kory. 
"Clarence  Kory. 
**Roscoe  Kory, 
"Silvan  Newburger. 
„„„      "Newburger  ft  Levy,  per  L.  Levy. 
"Witness: 
"Bernard  Titers. 
"Bertrand  I.  Qihn." 

For  the  execution  of  the  trust  with  which 
he  was  charged  by  this  instrument  Newburg- 
er, by  consent  of  all  parties,  associated  with 
himself  Mr.  Sol.  Wexler. 

Among  the  creditors  ot  A.  Kory  ft  Sons 
were  the  WhltQey-Central  National  Bank, 
Newburger  &  Levy,  and  Eugene,  Clarence  and 
Roscoe  Kory.  On  the  same  day  on  which 
said  instrument  was  executed,  the  creditors 
here  named  and  the  liquidators  Newbui^r 
and  Wexler  entered  Into  a  contract,  to  whiofa 
A.  Kory  &  Sons,  as  a  firm  and  Indlvidoally, 
were  parties,  by  which  said  creditors  agreed 
to  postpone  their  claims  until  all  the  other  • 
creditors  of  A.  Kory  &  Sons  had  been  settled 
with;  and,  in  order  to  facilitate  said  settle- 
ment, the  bank  agreed  to  advance  $50,700, 
to  be  repaid  out  of  the  first  proceeds  realized 
from  the  assets  of  A.  Kory  ft  Sons,  and  all 
the  parties  agreed  as  to  how  the  other  pn- 
ceeds  should  be  apportioned  after  the  said 
$56,700  should  have  been  refunded. 

A.  Kory  had  furnished  the  entire  capital 
of  A.  Kory  &  Sons,  to  wit,  $50,000. 

The  premises  in  which  A.  Kory  ft  Sons 
carried  on  its  business  had  been  acqulivd  by 
an  act  reciting  that  the  property  was  sold 

—"unto  Messrs.  A.  Kory  ft  Sons,  a  firm  domi- 
ciled and  doing  business  in  this  city,  composed 
of  Messrs.  Abraham  Kory,  Max.  A.  Kory  and 
Edward  Kory,  herein  purchasing  *  *  •  in 
the  proportion  of  an  undivided  one-tblid  eadL" 

When,  In  the  execution  of  their  said  trust 
of  liquidating  the  affairs  of  A.  Kory  &  Sons. 
Newburger  and  Wexler  caused  the  said  real 
estate  to  be  advertised  for  sale  at  public 
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auction,  Edward  Kotj  objected,  and  served 
notice  upon  them  that  he  revoked  the  power 
of  attorney  given  them  to  sell  his  property. 
He  at  the  same  time  made  an  effort,  through 
his  counsel,  to  have  them  agree  to  postpone 
the  sale,  or,  at  any  rate,  to  fix  an  upset  price 
of  $25,000  upon  the  property.  He  claims  that 
a  positive  assurance  was  given  him  that  the 
sale  would  not  take  place. 

The  property  was  adjudicated  to  one  Flon- 
aker.  Flonaker  was  piirchasing  for  the  plain- 
tiff company ;  but  his  authority  to  do  so  had 
not  been  given  by  formal  resolution  by  the 
plaintiff  company's  board  of  directors. 

On  the  day  after  the  auction  sale,  but  be- 
fore the  adjudication  could  be  consnmmated 
by  the  execution  and  registry  of  a  deed  of 
sale,  Edward  Kory  placed  a  mortgage  upon 
bis  undivided  third  of  said  property  for  $7,- 
500  represented  by  notes  to  the  ordor  of  him- 
self, and  by  him  indorsed  in  blank.  The 
mortgage  puriwrted  to  have  been  given  to  one 
Ducros;  but  Ducros  was  a  mere  nominal 
mortgagee,  and  there  was  no  real  mortgagee. 

A  few  days  later  the  plaintiff  company  by 
a  formal  resolution  of  Its  board  of  directors 
ratified  the  purchase  made  by  Flonaker  for 
Its  account ;  and  was  given  possession  of  the 
property  by  the  liquidators.  It  then  brought 
the  present  suit  nomloaUy  for  specific  per- 
formance of  the  auction  sale,  but  in  reality 
for  the  annulment  of  the  mortgage  executed 
by  Edward  JKory. 

The  grounds  of  the  latter  demand  are  that 
said  mortgage  Is  a  simulation,  and,  if  not  a 
simulation,  has  been  executed  in  fraud  of  the 
rights  of  the  plaintiff  company.  The  liqui- 
dators, Wexler  &  Newbu^er,  the  auctioneer, 
the  partnership,  and  the  members  thereof, 
and  the  said  nominal  mortgagee  were  made 
parties  defendant 

The  said  nominal  mortgagee  appeared,  and 
disclaimed  all  interest  The  other  defend- 
ants, except  Edward  Eory,  expressed  their 
perfect  willingness  to  comply  with  the  de- 
mand of  plaintiff.  Edward  Kory,  after  the 
general  denial,  answered  as  follows:  That, 
before  the  said  auction,  he  bad  revoked  the 
power  of  attorney  to  Newburger,  and  that, 
moreover,  the  said  power  of  attorney  had 
been  vacated  by  all  the  debts  of  A.  Kory  & 
Sous  having  been  paid  out  of  the  assets  of 
the  firm  theretofore  sold ;  that  the  said  auc- 
tion sale  was  made  In  violation  of  an  agree- 
ment between  the  liquidators  and  himself 
that  It  should  not  take  place;  finally,  that 
the  liquidators  had  no  authority  to  make  said 
sale  through  an  auctioneer. 

While  this  suit  was  pending  In  one  of  the 
divlfilons  of  the  civil  district  court  the  mort- 
gage notes  matured,  and  executory  process 
was  instituted  on  them,  In  another  of  the  di- 
visions of  the  court  by  Hartwig  Moss  as 
bolder  and  owner  of  them.  The  plaintiff 
company  Intervened  In  this  executory  process 
suit  and  eujolned  the  executory  process  on 
ihe  same  grounds  of  simulation  and  fraud 
which  it  had  theretofore  allied  against  the 


same  mortgage  In  the  q>ecifle  i>erformance 

suit 

This  Intervention  was  filed  on  August  28, 
1908.  Three  days  thereafter,  on  September 
1,  1908,  the  plaintiff  company  filed  a  supple- 
mental petition  in  the  specific  [>erformance 
suit  asking  that  Hartwig  Moss  be  made  a 
party  defendant  to  that  part  of  the  suit 
wherein  the  mortgage  was  sought  to  be  an- 
nulled on  the  grounds  of  simulation  and 
fraud. 

To  the  said  supplemental  petition  Hartwig 
Moss  filed  exceptions  of  lis  pendens  and  mis- 
Joinder  of  parties  and  of  causes  of  action ; 
and  on  the  same  day  be  filed  his  answer  to 
the  Intervention  of  the  plaintiff  company  in 
the  executory  process-Injunction  suit 

Id  this  answer,  which  was  filed  on  October 
14,.  1906,  after  pleading  no  cause  of  action 
and  the  general  denial,  he  averred  that  im- 
mediately after  their  execution  the  mortgage 
notes  were  plec^ed  to  him  by  E<dward  Kory 
"to  secure  him  In  advances  and  Indorsements 
made  to  Edward  Kory  to  the  amount  of  $5.- 
000,"  and  that  he  accepted  said  pledge  on  a 
clear  certificate  of  the  records  of  the  mort- 
gage office  that  Edward  Kory  had  not  alien- 
ated the  mortgaged  property. 

The  same  Issues  of  the  simulated  and 
fraudulent  character  of  the  mortgage  being 
thus  Involved  In  the  two  suits,  the  plaintiff 
company  took  a  rule  in  the  executory  process- 
Injunctiott  salt  on  Hartwig  Moss  and  Edward 
Kory  to  show  cause  why  that  suit  should 
not  be  transferred  to  the  dlTislon  of  the  court 
wherein  the  specific  performance  suit  was 
pending,  '^o  be  tb^e  cumulated  and  con- 
solidated" with  said  other  suit  Moss  and 
Kory  accepted  service  of  this  rule;  and,  so 
far  as  the  record  shows,  made  no  defense 
thereto.  In  due  course  the  rule  was  made 
absolute. 

On  November  20,  1908,  the  plaintiff  com- 
pany filed  In  the  court  In  which  the  spedflc 
perfonnance  euit  was  pending  and  to  which 
the  executwy  process-injunction  suit  had 
been  transferred  an  ex  parte  motion  for  the 
conwdldation  of  the  two  Bnlts,  and  the  motion 
was  granted. 

l^e  ezc^tloDB  to  tlie  filing  of  the  supple- 
mental  petition  having  been  on  December  2, 
190&  OTOrmled,  Hartwig  Moss  on  December 
8,  1908,  filed  bis  aunrav-merely  a  general 
denial. 

When  the  consolidated  cases  came  on  for 
trial,  Hartw^  Moas  and  Edward  Kory  ob- 
jected to  the  consolidation,  and  reserved  a 
bill  to  the  overruling  of  the  objection. 

The  ruling  thus  made  Is  the  first  matter 
coming  up  for  dlscnssltm. 

The  only  provision  of  our  Code  of  Prac- 
tice bearing  upon  the  consolidation  of  suits 
Is  article  422,  whlc^  reads: 

"When  parties  have  instituted  agalcst  each 
other  several  suits,  either  as  principal  or  in- 
cidental demands,  tiefore  the  same  tribunal,  the 
court  may,  at  the  request  of  one  of  the  parties, 
order  that  the  same  b«  consolidated,  if  from 
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their  uataxe  tb«7  may  be  ccnDpeniatfld,  in  order 
that  they  may  be  til  dedded  by  one  liiiBle  jndff- 

ment." 

The  learned  counsel  for  Hartwig  Moss  con- 
tends that,  except  under  the  circumstances 
specified  in  this  article,  suits  cannot  be  or- 
dered to  be  consolidated. 

We  do  not  agree  with  that  view.  Every 
reason  would  dictate  that  two  suits  before 
the  some  court  between  the  same  parties  and 
involving  the  same  issues  should  be  consoli- 
dated. If  the  Code  has  not  made  any  express 
provision  to  that  effect,  It  Is  simply  because 
such  a  provision  was  unnecessary.  The  above 
quoted  article  authorizes  the  consolidation  of 
suits  Involving  different  Issues.  It  so,  a 
fortiori,  does  it  authorize  the  consolidation 
of  suits  Involving  the  same  Issue. 

Hartwig  SfosB  complains  for  the  first  time 
In  hli  brief  in  this  court  of  the  transfer 
which  was  made  of  the  executory  process-in- 
junction suit  Needless  to  say  such  com- 
plaint comes  too  late.  The  time  to  have 
made  it  was  when  he  was  ruled  to  show  cause 
why  the  transfer  should  not  be  made.  No 
cause  was  shown  then.  It  is  too  late  to  at- 
tempt to  show  it  now. 

As  all  the  Issues  which  are  sought  to  be 
raised  by  the  supplemental  petition  filed  in 
tlie  specific  performance  suit  are  also  raised 
in  the  executory  process-Injunction  suit 
which  is  held  to  have  been  properly  consoli- 
dated with  the  specific  performance  suit,  the 
exceptions  oi  lis  pendens,  and  misjoinder  of 
parties  and  of  causes  of  action  interposed  to 
the  filing  of  said  supplemental  [}etltiou  be- 
come functus  officio;  since  whether  or  not 
said  exceptions  are  sustained  or  overruled, 
and  whether  or  not  the  said  supplemental  pe- 
titlm  is  sustained  or  dismissed,  the  issues  in 
the  case  continue  to  be  exactly  the  same. 

Coming  to  Edward  Kory's  defenses  to  the 
specific  performance  suit,  we  have  no  hesita- 
tion whatever  in  pronouncing  them  without 
merit  In  addition  to  those  set  forth  in  the 
answer,  It  Is  contended  in  his  behalf  that  the 
firm  assets  had  to  be  exhausted  before  the  in- 
dividual property  of  the  partners  could  be  re- 
sorted to,  and  that,  in  the  absence  of  a  form- 
at resolution  of  the  board  of  directors  of 
the  plaintiff  company  authorizing  Flonaker 
to  bid  at  the  auction  for  the  plaintiff  com- 
pany, the  latter  was  without  authority  to 
bind  the  plaintiff  company  by  his  bidding  at 
said  auction  and  that  consequently  there  was 
no  sale ;  and  In  the  latter  connection  the  de- 
cision of  this  court  in  the  case  of  Jackson 
Brewing  Company  v.  Canton,  118  La.  823,  43 
South.  454,  Is  iDvolied. 

The  legal  pnqKraitlons  hen  advanced  are 
above  criticism,  but  have  no  application  to 
the  case.  The  power  of  attorney  authorized 
Newburger  to  dispose  of  this  individual  prop- 
erty of  the  partners,  and  the  evidence  shows 
that  there  was  pressing  reason  for  selling 
this  real  estate.  So  far  as  concerns  the  auc- 
tion sale  not  havlnc  been  binding  on  the 


plfljndff  company,  of  emuM;  tt  ms  not  im- 
tU  It  had  been  ratified  Iqr  &  fonnal  leaoln- 
tion  of  the  plalndiE  ccHupany't  board  of  di- 
rectors. And,  equally  of  conrse,  Nnrbarger 
and  Wezler,  the  liquidators,  were  not  bomid 
by  the  anctl(m  sale,  and  mig^t  have  receded 
from  it  whoi  adtlsed  of  the  ratilflcatim  of 
it  by  the  plaintiff  compai^'s  twazd  of  direct- 
ors. But  very  far  from  desiring  to  recede 
from  it,  they,  on  the  contrary,  confirmed  it. 
and  are  now  asking  tliat  It  be  cnunmmated. 

Edward  Kory's  revocation  ot  the  power  of 
attorney  to  Newburger  and  Wexler  amonnted 
to  naught,  since  the  said  power  of  attorney 
formed  an  essential  part  of  e  cimtract,  nnd 
tlier^ore  was  not  revocable  at  his  will,  and 
since,  mweovCT,  the  contnct  entered  into 
by  the  Whitney  bank  and  others  on  the  same 
day  and  to  which  Edward  Eory  was  a  party 
was  Isased  npon  it  This  i>ower  ot  attorney 
having  invested  Newburger  and  Wexler  witb 
full,  onlimited,  and  unqualified  power  to  miO 
the  real  estate  <tf  the  partners  as  in  his  Judg- 
ment might  seem  best  for  the  iqteedy  settle- 
ment of  the  affairs  of  the  firm,  tbe  nrntoi- 
tlon  that  th^  coQld  not  make  the  sale 
through  an  auctioneer  is  manifestly  without 
merit.  Through  an  aucti(meer  was  tbe  prop- 
er mode  for  them  to  make  the  sale.  All  the 
debts  of  A.  Kory  ft  Sons  had  not  been  paid; 
in  fact,  there  was  pressing  reawm  for  aeUing 
the  property. 

Far  from  finding  as  a  fact  that  the  liqui- 
dators agreed  that  the  auction  sale  should 
not  take  place,  we  find,  on  the  contrary,  that 
there  was  an  express  refusal  on  their  part 
to  enter  Into  any  further  agreement  with  Ed- 
ward Kory  in  the  premises.  What  took. 
place  between  tbe  parties  in  that  connection 
amounted  to  nothing  more  than  the  courtesy 
that  was  due  to  d^endant's  learned  counsel. 

As  concerns  the  pretended  mortgage  of 
Hartwig  Mobs,  we  have  had  no  difficulty  In 
reaching  the  conclusion  that  it  is  a  pure 
simulation.  For  some  reason  or  other,  Ed- 
ward Kory  bad  become  hostile  to  tbe  ar- 
rangement by  which  Newburger  had  been 
given  c<miplete  control  of  the  affairs  of  A. 
Kory  &  Sons  and  of  the  property  of  said 
firm  and  of  the  members  thereof.  He  was. 
or  pretended  to  be,  under  the  impression  that 
.  the  true  condition  of  the  accounts  was  be- 
ing kept  from  him.  He  had  demanded  f5,- 
000,  which  he  Insisted  was  his  share  of  the 
surplus  of  the  assets  of  A.  Kory  ft  Sons  over 
liabilities.  He  was  threatening  not  to  allow 
the  auction  sale  to  take  place  unless  the 
liquidators  would  agree  to  pay  him  one  third 
of  what  would  remain  of  the  price  of  the 
sale  after  there  had  been  paid  out  of  it  a 
certain  mortgage  debt  due  on  the  proper^. 
The  day  after  the  auction  sale,  but  before  it 
could  be  consummated  .by  the  execution  and 
registry  of  a  deed,  Edward  Kory  hurriedly 
placed  this  simulated  mortgage  on  bis  one 
third,  and,  as  If  to  leave  no  rotun  for  doubt 
as  to  what  was  the  true  nature  of  the  act. 
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his  comiBel  wrote  to  the  Ilqnldaton  on  tbe 
day  stter  Its  execDtlon  as  follows: 

"I  vegret  Chat  drcumstances  prevented  you 
from  receivinff  my  letter  in  time  to  stop  the 
sale.  Aa  it  is,  m;  client  at  once  advised  me 
to  stop  the  constuDmation  of  the  sale,  and  I 
have  aooe  so." 

The  attempt  toi  the  part  of  Hartwlg  Moes 
to  show  that  the  notes  wwe  transferred  to 
him  to  Becnre  Indorsements  tta  Bdward  Sory 
Is  too  transparent,  and  lets  In  daylight 
through  too  many  flaws  and  cracks  to  serve 
any  purpose.  He  Is  the  &ither*in-law  of  Ed- 
ward Korr.  and  was  as  familiar  as  Edward 
Kory  himself  with  every  circumstance  con- 
nected with  the  whole  matter. 

JndgmeDt  affirmed. 


(124  La.) 

Ko.  17,072. 

BLANK  «t  aL  t.  BLANK  et  a1. 

(Sapreme  Court  of  Louisiana.    Nov.  2,  1909. 
Rehearing  Denied  Nov.  29,  1009.) 

1.  pABTinoN  Suit. 

In  a  partitioD  suit,  in  which  plaintiSa  set 
out  that  one  of  the  heirs,  who  is  defendant, 
should  collate. 

This  heir  made  a  surrender  of  his  property  in 
baokmptcy.  . 

The  trustee  of  his  estate  was  made  a  party  de- 
fendant without  prayer  for  a  judgment  as  to 
him. 

The  position  that  the  want  of  each  prayer  Is 
fatal  to  the  proceedings  is  not  sostalned. 

2.  Payment  or  Inheritance. 

Payment,  made  by  one  authorized,  to  one 
of  the  heirs  of  his  inheritance  from  one  of  his 
parents,  may  be  taken  Into  aeooant  when  the 
true  nature  of  the  act  Is  proven  without  ob- 
jection. 

3.  No  Right  in  Trustee  or  BANKRinT. 

There  remained  no  right  in  the  trustee,  and 
leas  in  the  bankrupt,  to  require  the  amount  of 
his  Inheritance,  which  had  been  paid,  to  be  add- 
ed to  the  mass  of  the  assets  of  the  latter.  The 
pleadings  do  not  direct  attention  to  the  neces- 
sity of  adding  the  amount  inherited  and  settled 
to  the  mass. 

4.  No  EXOEFnON  bt  Trvstbb. 

Tlie  tmstee  did  not  except  and  in  bis  an- 
swer met  the  Issues  on  the  merits.  Contradic- 
torily with  him,  rights  of  parties  can  be  litigat- 
ed and  fixed. 

5.  Descent  and  Dibtbibution  (|  lO©*)— Ool- 
tATioN— Duty  of  Heir  to  Make. 

Effect  was  given  to  the  payment  made  by 
the  survivors  in  community  to  the  heir  who  is 
defendant. 

The  plaintiffii  in  their  pleadings  sought  to  re- 
cover an  amount  received  by  the  heir,  and  alleg- 
ed that  it  was  due  by  him  as  a  collation.  ' 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Dlstribation,  Gent  Dig.  IS  416,  419.  4^;  Dec. 
Dig.  f  100*] 

6.  Patuent  op  Inheritance. 

The  amount  handed  over  to  the  heir  by 
his  mother,  and  survivor  in  community,  was  not 
a  loan.  It  was  a  payment  of  his  inheritance  as 
heir  of  bis  father.  It  was  a  valid  agreement  be- 
tween mother  and  son,  entered  into  many  years 
before  the  son  was  adjudged  a  bankrupt. 


7.  Creditors  WUsott  GBonro  or  Com- 

PUIINT. 

It  appears  that  he  bad  received  an  smount 
much  larger  than  the  amount  to  which  he  bad 
a  right  as  an  heir. 
The  creditors  have  no  good  ground  of  rom- 

{ilaint.  In  no  event  can  taey  recover  anything 
n  face  of  the  fact  that  from  any  point  of  view 
the  heir  is  not  entitled  to  anyuing  more  from 
the  soccession  of  his  father. 

8.  BaNKRUPTOT  151*)— RlSBT  ACQUXBXD  BT 

Trustee. 

The  mother,  by  whom  the  payments  were 
made,  departed  this  lifs  some  time  after  the  sur- 
render in  bankruptcy. 

The  truatee  has  no  right  to  any  pordon  of  ber 
estate. 

[Hid.  Note.— For  other  cases,  see  Bsnkmptcy, 
Cent  Dig.  II  193,  289;  Dec.  Dig.  I  151.»] 

(Syllabus  by  the  Court) 

Appeal  from  Cim  District  Court,  Parish 
of  Orleans;  John  St  Paul,  Judge. 

Action  tj  William  P.  Blank  and  others 
against  John  Blsnfc  and  others.  From  the 
Judgment,  the  trustee  defendant  appeals.  Af- 
firmed. 

Henry  Denis  and  H.  G.  Duprg,  for  appel- 
lant Dart  &  Keman,  for  appellees  Blank 
and  others.  Rouse,  Grant  &  Grant  for  ap- 
pellee Southern  Redistilling  &  Rectifying  Co. 
Rice  &  Montgomery,  for  appellee  American 
Brewing  Co.  Irrlng  R.  Baal,  for  appellee  H. 
Block  &  Oa 

BREAUX,  O.  J.  This  Is  an  action  of  par- 
tition. The  petition  for  the  partition  was 
filed  In  August,  1908. 

The  heirs  who  sue  for  the  imrtltlon  are 
the  issue  of  the  late  John  Blank  and  Kuni- 
gunda,  hie  widow. 

Five  of  tbeee  heirs  are  plalntlCTs,  and  the 
sixth  heir,  a  brother,  John  Blank,  la  defend- 
ant 

The  latter  was  adjudged  a  bankrapt,  and 
in  1906  the  German-American  Savings  Bank 
&  Trust  Company  was  appointed  trustee  of 
his  estate. 

The  father  of  John  Blank  died  some  time 
prior  to  the  latter's  bankruptcy,  and  the 
mother  died  after  he  had  been  adjudged  a 
bankrupt 

The  trustee  and  the  bankrupt  were  made 
defendants. 

A  Judgment  Is  prayed  for  sgalnst  the  bank- 
rupt, but  no  judgment  IB  prayed  for  against 
the  trustee. 

PlaiDtlffs  in  their  petition  stated  that  John 
Blank,  the  son,  has  received  his  share  of  his 
father's  estate  In  advance,  made  to  him 
his  mother  to  be  accounted  for  by  him  nptm 
final  settlement  of  the  estate  of  his  fattier; 
and  that  he,  John  Blank,  In  addlti(m,  has 
received  from  his  mother  advances  exceed- 
ing ¥7,000,  which  he  should  collate  In  the 
mother's  succession. 

John  Blank  filed  no  defense,  and  a  d^ult 
was  entered  and  ctmflrmed  against  him. 

The  trustee  filed  a  general  denial,  and,  an- 
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BTrerlng  further,  averred  that  It,  the  German- 
American  Savings  Bank,  is  vested  with  title 
to  all  the  property  of  the  l)ankrupt,  John 
Blank,  Including  his  undivided  Interest  in  the 
estate  of  his  father. 

The  trustee  denied  that  John  Blank  wai 
Indebted  to  his  father  or  to  the  tatter's  e«* 
tate  In  any  amount,  and  denied  that  any 
collation  Is  due  by  It  as  trustee. 

Three  of  the  creditors  of  John  Blank  In- 
terveaed  and  Joined  the  trustee.  They  are 
the  Southern  Redistilling  &  Rectifying  Com- 
pany, tbe  American  Brewing  Company,  and 
Henry  Block  Company,  Limited. 

The  judge  of  the  district  court  In  the  first 
Judgment  reserved  all  queatioos  of  collation, 
either  to  the  father's  or  mother's  estate.  to< 
be  considered  later  on  final  partition. 

There  Is  a  question  for  decision  relating 
to  the  case  as  Instituted. 

The  heir,  John  Blank,  was  made  party  de- 
fendant, and  Judgment  was  asked  for  against 
blm,  but  no  judgment  was  asked  for  against 
the  trustee,  although  he  was  made  party  de- 
fendant 

There  was  no  exception  filed  against  the 
proceeding,  and  In  the  answer  these  defend- 
ants, particularly  the  trustee,  met  the  Issues 
on  the  merits. 

The  question  presented  can  be  disposed  ot 
without  the  necesBity  of  rendering  Judgment 
against  tbe  trustee. 

Contradictorily  with  htm,  the  rights  of 
parties  can  be  fixed  to  tbe  extent  of  finding 
that  there  18  no  nmiesaity  of  placing  him  la 
possession  ot  the  Inheritance  of  the  bank- 
rupt from  his  father's  succession  in  as  much 
as,  owing  to  his  having  received  at  a  time 
when  he  was  sul  juris  an  amount  far  in  ex- 
cess of  the  amount  to  which  he  was  entitled 
in  the  saccesBlim. 

When  a  trustee  appears  in  a  successicoi 
and  demands  an  heir's  portion.  It  should  be 
made  to  appear  by  him  that  the  heir  bad 
something  coming  to  him  ^m  the  succes- 
sion, tbe  property  of  which  it  Is  proposed  to 
partition. 

In  matter  of  the  partition  the  court  refer- 
red tbe  parties  to  a  notary  as  required  to 
adjust  and  settle  the  respective  rights  of 
the  heirs. 

The  share  of  each  heir  was  fixed  by  tbe 
notary  at  $7,260.£i— one-half  derived  from 
tbe  fathw's,  the  ether  from  the  mother's  es- 

tnte. 

The  notary  referred  back  to  the  court  the 
question  of  the  disposition  to  be  made  of  tbe 
share  of  John  Blank  In  bis  father's  and 
mother's  estate. 

The  plaintiffs  In  the  partition  filed  a  rule 
setting  out  that  an  act  of  partition  had  t>e^ 
executed  before  Felix  J.  Dreyfous,  notary. 

That  tbe  share  of  John  Blank  bas  not  been 
disposed  of  by  said  notary  for  the  reasons 
stated  in  said  act  of  partition,  viz.,  that 
clulms  had  been  urged  by  the  coheirs  of  said 
John  Blank  to  collation  doe  by  him  to  his 


father's  and  mothu's  estate,  and  tbat  the 
trustee  claims  an  amount  from  his  sharei 

The  parties  named  in  the  rule  as  defend- 
ants were  ordered  to  show  cause  why  colla< 
tlon  should  not  be  made. 

The  district  court  on  this  rule,  In  accord- 
ance with  judgment  dated  August  19,  1909, 
Instructed  the  notary  to  complete  the  par- 
tition by  distributing  the  share  or  portion 
of  John  Blank  in  tbe  sacceesion  of  bis  fa- 
ther  and  mother  among  tbe  i^aintUht  the 
coheirs  of  John  Blank. 

It  is  not  out  of  place  to  state  here  that  at 
different  times  Jolm  Blank  received  amounts 
from  his  mother.  The  last  som  received  by 
him  from  her  was  $8,000. 

John  Blank  testified  that  this  money  was 
given  to  him  by  his  mother  from  tbe  estate 
of  his  deceased  father,  and  that  is  a  con- 
ceded fact 

In  her  last  will  the  mothw  declared  that 
John  Blank,  her  son,  had  received  more  than 
the  amount  to  whl<A  be  had  a  rlgbt  from 
bis  father's  succession,  and  that  he  had  re- 
ceived from  her  more  than  tbe  amount  to 
which  be  had  a  right,  and  that  he  had  no 
right  to  anything  more  from  their  estates. 

This  declaration  is  fully  sustained  by  tbe 
testimony  of  witnesses.  No  question  but 
tlutt  he  bad  received  over  and  above  tbe 
amount  to  which  he  bad  a  right'  That  was 
made  evident  by  the  testtmony  admitted  with- 
out objection. 

Counsel  for  the  trustee  Bank  admitted 
that  it  liad  no  concern  in  matter  of  collatliui 
to  the  mother's  estate  because  she  died  aft- 
er the  son's  surrender  in  bankruptcy,  and 
the  trustee  has  no  right  to  property  inhei^ 
Ited  after  the  surrender  la  bankruptcy. 

These  dedaratlons  are  fully  sustained  by 
the  weight  of  the  testimony. 

As  i^ates  to  the  father's  succession:  The 
record  dlsdoses  that  he  died  about  tbe  year 
1889.  The  last  amount  paid  by  tlie  mother 
for  the  account  of  tbe  father's  suceessiOD— 
that  Is,  the  «8,000— was  paid  in  1904.  The 
son,  John  Blank,  was  adjudged  a  bankrupt 
in  1906. 

It  is  true,  as  contended  by  learned  counsel 
representing  the  trustee,  that  by  the  federal 
bankrupt  law  all  the  bankrupt's  property  is 
vested  in  the  trustee  by  operati<xi  of  law. 
Section  70  of  the  statute  (Act  July  1,  189S, 
c.  541,  30  Stat  660  [U.  S.  Comp.  St  IMl. 
p.  »451]). 

The  bankrupt,  John  Blank,  It  follows  could 
not  make  any  disposition  of  the  property  of 
which  he  has  been  divested  by  the  surrender. 
He  was  not  divested  of  his  Inheritance  in  bis 
father's  estate  for  be  had  been  settled  with 
years  before. 

Wblle  giving  to  that  law  tbe  broadest 
scope.  It  remains  that  the  trustee  went  Into 
possession  of  the  bankrupt's  estate  in  tbe  con- 
dition In  which  It  was  at  the  date  of  the  sur- 
render, and  that  is  all  that  he  can  expect 
under  tbe  bankruptcy  law.  Be  does  not  take 
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property  and  acqnire  rights  over  and  abore 
those  which  the  bankrupt  had.  In  other 
words,  be  does  not  acquire  additional  right 
by  the  surrender. 

The  first  point  urged  by  the  heirs — who 
are  here  plaintiffs  and  appellees — In  the  peti- 
tion. Is  that  John  Blank  should  return  to 
the  succession  of  his  father  and  mother  the 
amounts  he  received,  as  before  stated.  This 
return  was  not  originally  claimed  as  a  colla- 
tion dne  by  the  heir ;  that  is,  in  the  first  peti- 
tion. Afterward,  in  the  pleadlugs,  the  amount 
was  mentioned  by  plaintiffs  as  an  amount  to 
be  collated;  1.  e.,  its  collation  was  claimed 
by  the  plaintiff  heirs. 

The  Issue  of  collation  dne  vel  non  is  be- 
fore the  court 

We  now  have  to  consider  whether  It  Is  dne 
as  a  collation,  and,  in  the  second  place,  if  not 
dne  as  a  collation  then  whether  the  heir  can 
be  treated  In  the  settlement  ct  the  father's 
and  mother's  succession  as  a  debtor  and 
charged  with  amounts  received  after  the 
death  of  the  father,  but  before  the  surrender 
in  bunkruptcy. 

We  only  incidentally  mentton  the  mother's 
succession.  As  to  that  succession,  there  Is 
really  no  Issue. 

We  now  decide  that  the  amounts  paid  are 
not  to  be  considered  as  amounts  to  be  col- 
lated. 

The  next  Inquiry  is  whether  the  trustee  is 
precluded  from  claiming  the  Inheritance  In 
the  father's  succession,  not  because  there  is 
no  collation  possible  in  these  proceedings,  but 
because  the  father  died  long  before  the  sur- 
render and  the  father's  succession  bad  been 
settled. 

Now,  to  return  to  the  question  of  collation, 
there  la  no  collation  due  becanse  the  amount 
paid  by  the  mother  was  not  an  avaucement 
d'holrie,  nor  did  this  payment  constitute  or 
give  rise  to  an  Indebtedness  of  the  heir  to 
his  late  father's  succession.  It  was.  a  pay- 
ment by  the  mother. 

An  heir  who  comes  to  a  succession  under 
the  terms  ot  the  Civil  Code  and  as  anthorbsed 
thereby  must  return  to  his  coheirs  all  that 
irhicli  he  has  received  from  the  common  an- 
cestor. He  cannot  retain  anything  donated 
unless  he  has  a  def&nse. 

That  is  the  Interpretation  given  to  article 
1227.  Flower  and  King  v.  Myrlck,  49  La. 
Ann.  821.  21  South.  542. 

This  court  said  in  the  cited  case : 

mere  definition  of  collation  of  the 
Civil  Code,  we  think.  Is  a  ccmplete  answer  to 
thi8T)roposIti<HL 

"The  children  or  graDdcbildren  mast  collate 
what  tbey  bare  received  from  their  fathers, 
tnothers.  or  grandparents."   Civ.  Code.  art.  1228. 

In  the  case  before  us,  we  have  noted  the 
children  had  not  received  any  donation  for 
which  they  were  accountable  and  owed  no 
debts  to  their  mother. 

As  a  mere  mattw  of  collation,  under  the 
article  of  the  Code  relative  to  that  subject, 
the  heir  could  not  he  called  upon  to  collate. 


This  relates  ezdoslvely  to  the  question  of 

collation. 

We  now  pass  to  the  relation  from  a  busi- 
ness point  of  view  between  the  late  mother 
of  the  bankrupt  and  the  bankrupt:  The 
mother  survivor  in  community  had  the  suc- 
cession property  In  her  possesion. 

She  paid  the  amount  to  him. 

The  court  would  not  be  warranted  In  over- 
looking this  payment.  The  proof  of  payment 
was  made. 

John  Blank,  as  we  read  the  evldoice,  Im- 
portuned his  mother  for  the  amounts  which 
she  paid  to  him  on  the  condition  before  men- 
tioned. This  payment  was  made  at  a  time 
not  suspicious,  a  very  considerable  time  be- 
fore the  son's  surrender  In  bsnkrnptcy.  It 
was  made  In  good  faith,  and  no  one  at  any 
time  has  questioned  the  right  to  make  the 
payment  The  heir  tiad  the  right  to  receive 
the  amount  from  the  father's  succession.  It 
is  not  due  as  a  collation,  but  It'is  a  payment 

The  heir  was  sul  Juris,  and  the  statutes  of 
bankruptcy  do  not  release  him  from  an  ob- 
ligation growing  out  of  a  payment  He  and 
those  who  stand  In  his  place  cannot  recover 
an  Inheritance  which  he  has  already  collected. 

The  evidence  of  payment  consists  of  a  re- 
ceipt issued  at  the  time  the  money  was  paid 
by  the  mother  administering  the  succession  as 
a  survivor  In  community. 

This  court  has  decided  that  an  heir  could 
take  his  share  in  currency  or  in  property  of 
the  succession  if  the  heirs  were  competent  to 
partttioD  the  property  among  themselves. 

Two  decisions  were  rendered.  In  each  de- 
cision it  is  ezpresdy  stated  tiiat  effect  will 
be  glv^  to  a  payment  under  circumstances 
similar  in  points  to  the  case  before  us  for  de- 
cision. Bolsse  V.  Dldoon,  81  La.  Ann.  754; 
Boisse  V.  Dickson,  82  La.  Ann.  1100. 

To  resume  before  closing,  the  mother  chose 
to  advan<^  an  amount  In  payment  of  an  heir's 
share  before  It  is  ascertained  predaely  the 
amount  to  which  the  heir  bad  a  right  On 
final  settlement  It  appears  that  she  has  not 
only  paid  him,  bnt  that  she  has  overpaid  him 
very  much  more  than  the  amount  to  which 
he  had  a  right 

There  can  no  auttiorlty  be  found  In  law  or 
Jurisprudence  that  would  sustain  the  prop- 
osition that,  in  face  of  the  condition  of  the 
payment,  she  is  a  mere  creditor  and  the  heir 
continues  in  the  ownership.  Much  less  can 
it  be  held  that  creditors  can  Intervene  and 
have  the  payment  considered  as  nsngh^ 

They  cannot  have  the  property  brought  to 
the  mass  of  the  estate  of  a  bankrupt  It 
would  be  the  merest  form  if  It  were  brought 
to  the  mass  tor  the  bankrupt  Is  very  mudi 
Indebted  to  both  the  succession  of  his  father 
and  his  mother. 

We  will  not  discuss  further  the  proposition 
tnm  the  point  of  view  of  the  necessity  of 
transferring  the  claim  to  the  bankruptcy  »■ 
tate. 

In  addition  to  the  fact  that  the  creditors 
have  no  right  to  such  a  transfer,  they  have 
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not  asked  for  It  In  tbdr  answer  to  these  pro- 
ceedings. 

For  reasons  asafgned,  tbe  judgment  appeal- 
ed from  is  affirmed. 


(mLa.) 

No,  17,464. 

BOAGNI  T.  COLORADO  SOUTHERN,  N. 

O.  &  P.  R.  CO. 
(Supreme  Court  of  Louisiana.    Nov.  15,  1909.) 

1.  RAII.B0AD8  (S  113*)— DaUAOES  FROM  CON- 
STRUCTION OF  Railroad  —  Fkanchisb  as 
Protection— Liurr  op  Oxaitt. 

The  frandiise  will  not  protect  tli«  grantee 
vbo  damages  private  property. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {  351 ;  Dec  Dig.  |  113.*] 

2.  RAtLROADS  (i  114*)— DaUAQES  FROM  COH- 
STBUCnON— SCFnCIENCT  OF  EVIDENCE. 

The  preponderance  of  the  evidenca  luatains 
the  amount  of  .damages  assessed. 

(Ed.  Note.— For  other  cases,  see  Railroads. 
Dec.  Dig.  S  114.«] 

3.  SnBSTANTIAI.I,T  SaUE  AMOUNT  AWARDED. 

The  amount  does  not  differ  snbstantlally 
from  that  allowed  for  damages  to  other  owners 
of  property  near  by  of  about  the  same  value. 
(Syllabus  by  tbe  Court) 

Appeal  ftom  Sixteenth  Judicial  District 
Court,  Parish  of  St  Landry;  Edward  T. 
licwis,  Judge. 

Action  by  Edward  M.  Boagnl  against  the 
Colwado  Southern,  New  Orleans  &  Pacific 
Railroad  Company.  Judgment  for  plaintiff, 
and  def^dant  appeals.  Affirmed. 

Sauudem,  Dufonr  &  Dufour,  Dudley  L. 
Guilbeau,  and  Henry  Mooney,  for  appellant 
Lewis  ft  Lewis,  tar  appellee. 

BREAUX.  C.  J.  Plaintiff  sued  the  defend- 
ant for  damages  In  the  sum  of  $3,450. 

He  owns  a  town  lot  fronting  on  Grolee 
street  In  Opelonsas.  On  this  lot  he  has  his 
residence  and  outbuildings. 

He  also  owns  another  lot  Immediately 
north  of  his  residence  lot  on  Railroad  ave- 
nue, and  he  owns  a  third  lot  fronting  on  the 
same  avenue. 

The  defendant  road  laid  its  track  through 
Oheney  street 

For  alleged  damages  to  the  first  lot,  plain- 
tiff claims  $1,200;  for  damages  to  the  sec- 
ond lot,  he  claims  $2,000;  and  for  damages 
to  another  of  his  lota,  he  claims  $250. 

These  amounts  make  up  the  sum  first 
above  mentioned. 

The  defendant  does  not  admit  that  Its 
road  has  caused  any  damages,  and,  besides, 
it  urged  that  It  derived  its  right  of  way  from 
the  municipality;  that  It  compiled  with  the 
established  grade  of  another  road  In  throw- 
ing up  Its  embankment  for  its  track;  that, 
haring  lawfully  acquired  Its  right  of  way.  It 
owes  no  damages;  and  that,  If  there  were 
damages  committed  by  Its  road,  it  was  dam- 


num absque  inJiirUi,  as  It  acted  under  proper 

authority. 

We  will  here  state:  There  are  unques- 
tionably amounts  due  for  damages,  We  do 
not  agree  with  defendant's  theory  of  legiti- 
mate authority  under  which  it  claims  im- 
munity from  all  damages. 

The  questions  to  whidi  these  theories  of 
defendant  gave  rise  have  been  passed  up<m 
by  this  court  adversely  to  its  contentloo. 
The  whole  ground  has  been  heretofore  con- 
sidered, no  point  overlooked,  and  the  con- 
dutfon  arrived  at  that  they  did  not  have  the 
effect  of  protecting  the  defendant,  and  ttiat 
it  was  not  possible  to  consider  as  damnum 
absque  injuria  whatever  damages  were  cmi- 
mltted  by  the  railroad  company  In  running 
Its  road  through  Cheney  street 

No  convincing  light  has  been  thrown  upon 
the  subject  since  the  cases  were  decided. 

We  have  held,  and  still  liold.  that  the  mu- 
nicipal authorities,  however  much  they  could 
grant  a  right  of  way,  could  not  grant  a  right 
to  commit  damages  with  ImpunltT.  Besides, 
there  Is  no  evidence  In  the  franchise  showing 
that  the  municipality  assumed  to  grant  any 
such  right 

We  refer  to  the  case  of  W.  B.  Lewis  v. 
Same  Defendant,  122  L«.  672,  47  South.  900: 
Delphlne  Fontenot  v.  Seme,  122  La.  779.  48 
South.  205,  and  George  W.  Kelley  v.  Same. 
123  La,  1088,  49  South.  717,  recently  handed 
down  by  this  court 

It  now  becomes  necessary  to  fix  tbe 
amount  of  the  damages. 

We  approach  the  analysis  of  the  evidence 
without  misgivings  in  this  case  with  regard 
to  the  good  faith  of  witnesses.  Th^  seem 
to  have  sought  to  arrive  at  the  value  of  tte 
property,  although  they  differ  from  one  an- 
other in  their  estimates. 

This  fact  does  not  render  easy  the  task  of 
arriving  at  the  aiiiount  po  be  allowed  o  dam- 
ages. 

It  Is  undeniable  that  the  question  of  value 
cannot  be  solved  with  absolute  certainty. 
Some  one  has  said  that  values  are  beyond 
the  ken  of  knowledge. 

We  do  not  take  that  extreme  view.  On 
weighing  the  testimony  of  witnesses,  an 
amount  can  be  fixed  with  some  reasonable 
degree  of  certainty. 

We  take  up  for  review  In  the  first  plsce  the 
testimony  of  Mr.  J.  H.  Harmason.  a  witness 
for  plaintiff,  who  Is  In  the  real  estate  busi- 
ness and  has  tbe  experience  of  about  17 
years  In  that  business.  He  has  had  a  number 
of  deals  In  land  In  charge,  and  Is  familiar 
with  the  lots  In  question. 

The  drift  of  his  testimony  sustains,  as 
reasonably  certain  as  to  value,  the  amount 
allowed  by  the  dlatrlct  court,  vis.,.  $2,2S0i 

We  will  state  here  that  plaintiff  has  not 
asked  for  an  amendment  of  the  Judgment  on 
appeal.  We  would  not  Increase  it,  if  he  bad. 

Tbe  remaining  witnesses,  to  whose  testl- 
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raony  we  will  refer  in  gwieral  terms.  In  their 
estimates  vary  one  £rom  the  other  from  30 
per  cent,  the  lowest  of  their  estimates,  to 
50  per  cent,  the  highest  There  are  five 
witnesses  for  plaintiff.  Their  estimates,  tak- 
en as  a  whole,  easily  sustain  the  correct- 
ness of  the  amount  heretofore  allowed.  They 
have  given  their  reasons  for  thus  estimating 
the  property.  The  front  of  one  of  the  prop- 
erties is  greatly  damaged.  It  Is  not  possi- 
ble, at  a  place  mentloued  on  the  street,  to 
drive  through  Cheney  street,  or  walk,  with- 
out climbing  up  the  railroad  embankment  of 
defendant  company,  some  9  feet  In  height 

Defendant's  witness  testified,  as  to  value, 
in  regard  to  the  diminution  in  valae  of 
plaintiffs  property  and  the  consequent  dam- 
ages caused  by  the  defendant  road.  He  Is 
conservative  In  his  estimate,  and  differs  from 
plaintiff's  witnesses  In  this  respect 

We  have  compared  the  reasons  given  by 
each,  the  witnesses  for  plaintiff  and  this  wit- 
ness for  the  defendant  The  preponderance 
In  weight  and  number  Is  with  plaintiff. 

Tbe  defendant  argued  as  one  of  the 
grounds  for  defense  that  tbe  railroad  running 
through  the  place  has  given  additional  value 
to  such  an  appreciable  extent  that  it  should 
be  taken  into  account  in  fixing  damages. 

This  contrition  ia  not  raatalned  by  tlie 
testimony. 

Besides,  If  it  were,  the  conservative  fig- 
ures adopted  render  it  certain  that  plaintiff 
will  not  receive  In  excess  of  tbe  amount  to 
which  he  has  a  right 

Judgment  affirmed. 


WILLIAMS  et  al.  v.  STATB. 
(Supreme  Court  of  Florida,  Division  A.  Nov. 
23.  1900.) 

1.  Cbiuiral  Law  (}  1120*)  —  Appeal  —  As- 
siONUSirr  of  Ebrob. 

An  assignment  of  error  In  the  following 
language:  "For  errors  apparent  by  an  examina- 
tion of  the  record"— presents  nothing  for  con- 
sideration  by  an  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2957:  Dec.  Dig.  |  1129.*] 

2.  Criuinal  Law  (8  1129*)— ApfbaIt-Assiok- 

UENT  OF  EBBOB. 

A  single  assignment  of  error  attacking!  a 
plurality  of  rulings  of  the  trial  court,  whether 
-upon  the  pleadings,  tbe  admission  or  rejection 
of  evidence,  or  the  granting  or  refusal  oC  in- 
-structions  to  tbe  jury,  will  be  unavailing,  nolesa 
all  of  such  rulings  so  grouped  en  masse  are  er- 
roneons,  and  the  determination  by  an  api>eI1ate 
ooart  that  one  of  the  ralings  so  attacked  is 
correct  disposes  of  the  assignment. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  {  2958;  Dec.  Dig.  |  1129.*] 

3.  Criminal  Law  (|  1129*)— ABSiomiEHTB  of 

EhROR— SUFFICIBNCT. 

In  preparing  assignments  of  error,  each 
-error  relied  upon  should  be  clearly  and  distinctly 
specified  and  separately  assigned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Z^w,  Cent  Dig.  H  2966-2958;  Dec.  Dig.  8 
1129.*] 


4.  Cruurax.  Law  ((  866*)— DECLARATioita— 
"Res  OssTiE." 

The  declaration  or  exclamation  of  a  person 
who  had  been  shot  within  the  space  oE  t^o 
minutes  after  tbe  firing  of  such  shot  and  just 
prior  to  his  death,  which  eoaoed  almost  im- 
mediately from  the  wound  so  inflicted  upon  him, 
•'Oh,  Lordy!  Turner  Williams  shot  me,"  is  ad- 
missible in  evidence  as  part  of  tbe  res  gests  in 
a  prosecution  for  mnrder  against  tlia  person  so 
named  by  su<A  deceased  person. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  819,  820;  Dec  Dig.  |  StW.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6130-6136;  vol.  8,  p.  7787.] 

5.  Criminal  Law  (J  693*)- Trial  — Objec- 
tions TO  KVIDBNCB. 

Objections  to  the  admissibility  of  evidence 
must  as  a  general  thing  be  made  when  it  is 
offered,  or  its  admissibility  cannot  be  assigned 
as  error.  In  a  criminal  Drosecntion  an  objec- 
tion to  a  question  after  it  had  been  answered 
comes  too  fate. 

[Ed.  Note.— EVjr  other  cases,  see  Criminal 
Law.  Cent.  Dig.  1 1680;  Dea  DigTI  693.*] 

6.  Criminai,  Law  (I  1160*) —Appkai.— Re- 
fusal OF  Nbw  Tbial— Review. 

In  passing  upon  an  assignment  goestioo- 
ing  the  correctness  of  tbe  ruling  of  the  trial 
court  in  denying  a  motion  for  a  new  trial,  which 
is  liased  upon  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  the  guiding  principle  for 
an  appellate  court  is  not  what  It  may  think 
the  jury  ought  to  have  done,  or  what  such 
court  may  think  It  would  have  done  had  it  been 
sitting  as  a  jury  in  the  case,  but  whether  as 
reasonable  men  the  jury  could  have  found  sucli 
verdict  from  the  evidence  adduced.  If  this  ques- 
tion can  be  answered  in  the  affirmative,  tbe  ac- 
tion of  the  trial  court  upon  such  motion  should 
not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  8  1160.*] 

7.  Criuikal  Law  (|  1160*)— Appeal— Review 

OF  Evidence. 

The  verdict  of  a  jury  should  be  conform- 
able to  legal  rules  and  defensible  in  point  of 
sense.  It  must  not  be  absurd  or  whimsical. 
But  an  appellate  court  is  not  warranted  in  sab- 
stituting  its  standard  of  what  is  reasonable  for 
that  of  tbe  jury.  If  reasonable  men  might  have 
found  the  verdict  In  questlou,  and  it  has  re- 
ceived the  sanction  of  the  trial  court,  an  ap- 
pellate court  should  not  disturb  it 

[EJd.  Note.— For  other  cases,  see  Criminai 
Law,  Cent  Dig.  |  8084;  Dec  Dig.  |  1160.*] 

8.  Criminal  Law  (|  1160*)— Appeal— Refus- 
al OF  New  Tbial. 

The  refusal  of  the  trial  court  to  grant  a 
new  trial  for  Insufficiency  of  the  evidence  to 
sustain  the  verdict  or  because  tbe  verdict  is 
contrary  to  tbe  evidence,  will  not  be  reversed, 
unless,  after  allowing  all  reasonable  presump- 
tions of  its  correctness,  the  preponderance  of  the 
evidence  against  the  verdict  is  so  decided  as  to 
clearly  convince  the.  appellate  court  that  it 
ia  wrong  and  unjust 

[Ed.  Note. — For  other  cases,  'see  Criminal 
Law,  Cent  Dig.  {  3084 ;  Dec  Dig.  f  1160.*] 

9.  Criminal  Law  ^  1160*)— Appeal— Review 
of  evidence. 

When  the  trial  court  concurs  In  the  verdict 
rendered  by  a  jury  by  denying  the  motion  for 
a  new  trial,  and  there  is  evidence  to  support 
it  an  appellate  court  should  refuse  to  disturb 
it,  in  the  absence  of  any  showing  that  the 
jurors  must  have  been  impnmerly  infiuenced  by 
considerations  outside  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  IMg.  |  80S4;  DecTDlg.  i  1160.*] 
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10.  CBnniMi.  Xjaw  (|  1188*)  ■—  Apfkax.  —  Rs- 

viKW  OF  Evidence— Reversal. 

In  criminai  cases,  espedally  In  felooy, 
'^bere  the  penalty  is  Kvere,  in  pawlDc  apon  an 
aBsigninent  baaed  nwm  the  denial  of  tue  mo- 
tion for  a  new  trial,  which  is  based  apon  the 
sufficiency  of  the  evidence  to  sastain  the  ver- 
dict, an  appellate  court  will  weisrh  the  evidence, 
and  where,  in  its  opinion,  It  prnwuderates  so 
Btransly  acalnst  the  vezdict  that  it  canDot  con- 
clude snch  verdict  was  founded  upon  the  evi- 
dence adduced  by  the  state,  no  evidence  having 
been  introduced  by  the  defendants,  the  judg- 
ment of  conviction  will  be  reversed  and  the 
case  remanded  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminai 
Law,  Dec  Dig.  |  1189.*] 

IL  CSDHRAL  IM-W  (8  1188*)  —  APPEAI,  —  RE- 
VIEW— Insuffioibnct  of  evidence. 

In  a  prosecution  for  murder  in  the  first 
degree  against  three  defendants,  which  resulted 
In  their  eonvlctioii,  one  befog  named  In  the 
verdict  as  principal  and  the  other  two  as  ac- 
cessories thereto  before  the  fact,  in  passing  upon 
an  assignment  based  upon  the  denial  of  the 
motion  for  a  new  trial,  which  questioned  the 
anfficiency  of  the  evidence  to  sustain  the  verdict, 
when  an  appellate  court,  in  weighing  all  the 
evidence  adduced,  cannot  find  the  evidence  upon 
which  such  verdict  as  to  the  two  defendants  con- 
victed as  accessories  could  have  reasonably  been 
predicated,  and  is  impelled  to  the  conclusion  that 
as  to  such  two  defendants  the  jury  must  have 
been  Improperly  Infiuenced  by  considerations 
outside  the  evidence,  and  where  the  evidence 
against  the  defendant  convicted  as  prindpal 
is  not  clear,  but  In  many  respects  fs  nnsatis- 
fftctory.  It  should  declare  the  verdict  vitiated 
and  tainted  as  to  all  three  of  the  defendants, 
reverse  the  judgment  of  convictlOD,  and  remand 
the  case  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Dec.  Dig.  |  1188.*] 

(Syllabus  by  the  Coart.) 

Error  to  Circuit  Court,  WakoUa  County; 
3.  W.  Malone.  Judge. 

Turner  Williams  and  others  were  convicted 
of  murder  In  the  first  degree,  and  bring  er- 
ror. Reversed. 

W.  H.  Ellis  and  Wm.  0.  Hodges,  for  plain- 
tiffs In  error.  Park  Irammell,  Atty.  Oen., 
for  the  Stata 

SHAGKUGFORD,  J.  The  plalntUb  In  er- 
ror were  coDTlcted  of  murdor  In  the  first  de- 
gree, with  a  recommendatlQn  to  the  mercy 
of  the  court,  Tamer  Williams  as  principal 
and  Maurice  Williams  and  Jacob  Hargrove 
as  accesswies  thereto  btfore  the  fact  All 
of  such  defendanta  were  sentenced  to  con- 
finement In  the  state  prison  for  the  period  <tf 
their  natural  lives.  Relief  la  sought  here 
upon  writ  of  error. 

Nine  errors  are  assigned,  bat  the  fifth, 
sixth,  and  seTenth,  all  of  which  are  based 
upon  the  refusal  of  certain  requested  in- 
structlona,  are  not  argued,  not  even  lielng 
maitloned  by  the  defendants  In  their  brief; 
hence  mast  be  treated  as  abandoned.  The 
ninth  assignment  Is  "for  errors  apparent  by 
an  examination  of  the  record."  This  assign- 
ment Is  not  argued,  and  presents  nothing  for 


consideration.  Bee  Doabwiy  t.  State,  51 
Fla.  41,  40  SOQth.  675. 

The  first  assignment  questions  the  sufll- 
deney  of  the  evidence  to  support  the  verdict, 
and  the  second  and  third  assigntnents  are 
to  the  effect  that  the  verdict  is  contrary  to 
the  charge  of  the  court  and  to  the  law.  We 
pass  these  assignments  temporarily,  but  shall 
take  them  up  for  consideration  presently. 
The  fourth  assignment  Is  as  follows: 

"Because  the  court  erred  In  admitting  the 
testimony  of  the  witnesses  Franlc  Thomas, 
Alex  Franklin,  John  Henry  Franklin,  Mary 
Jane  Franklin,  end  Lucius  Bryant,  or  tlie 
testimony  of  any  one  of  them,  as  to  that 
particular  part  of  the  testimony  who^in 
th^  testified  to  hearing  alleged  dying  excla- 
mations of  the  deceased  as  follows:  'Ob, 
Lord  I   Turner  shot  me.' " 

It  will  be  observed  that  this  assignment  Is 
based  upon  different  rulings  of  the  trial 
court  in  admitting  the  teBtlmooy  of  sever- 
al witnesses  as  to  the  "alleged  dying  excla- 
mations of  the  deceased  as  follows:  'Ob, 
Lord !  Turner  shot  me.' "  When  we  turn 
to  the  bin  of  exceptions  and  examine  the  tes- 
timony of  these  several  witnesses  upon  the 
point  In  question,  we  find  that  objections 
were  Interposed  to  certain  portions  thereof 
and  also  motions  made  to  strike  out  desig- 
nated parts.  All  of  these  different  rulhigs 
were  severally  excepted  to,  and  it  is  attempt- 
ed to  group  them  all  en  masse  in  one  as- 
signment This  is  a  very  unsafe  practice, 
to  say  the  least  of  It,  though  we  do  not 
feel  called  upon,  in  the  al)sence  of  any  point 
being  made,  to  enter  Into  any  extended  dis- 
cussion. Suffice  it  to  say  that  this  court 
has  several  times  called  attention  to  the 
necessity  for  particularity  In  the  assign- 
ments  of  error.  See  Atlantic  Coast  Line  R 
R.  Oo.  V.  Crosby,  53  Fla.  400,  43  South.  318. 
and  authorities  there  cited.  Also  see  Daniel 
V.  Siegel-Cooper  Co.,  54  Fla.  265,  44  South. 
949.  In  line  with  our  repeated  holding  that 
tt  single  assignment  predicated  upon  tbe  re- 
fusal to  give  two  or  more  requested  Inatruc- 
tl<»i8  containing  separate  prcvoattloos  of  law 
mast  fall  If  It  appears  that  any  one  was 
propwly  refused,  It  would  seem  that  a  tingle 
assignment  attacking  a  plnrallty  of  rnllngs 
upon  the  admission  or  rejection  of  erldence 
wonld  be  nnaTalllDg,  unless  all  of  sndi  rul- 
ings were  erroneous.  See  Taagtaan'e  Seed 
Store  T.  Strlngfellow,  06  Fla.  T06,  4S  South. 
410.  See  graenUlj  Seaboard  Air  Line  Ry. 
Co.  T.  Hubbard,  142  Ala.  546.  88  Sonth.  750; 

Tbe  testimony  Is  set  out  tn  the  bill  of  ex> 
ceptlona  In  narrative  form.  We  find  dla- 
dosed  therein  tbat  a  negro  "festival"  was  be- 
ing btf  d  on  the  nlc^t  the  tragedy  was  enact- 
ed which  resulted  In  tbe  death  of  Henty 
Franklin  and  In  tbe  defendants  belnc  Indict- 
ed and  tried  for  murder.  Frank  Thomas  was 
the  first  witness  introduced  on  behalf  of  tbe 
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Btate,  and,  after  having  testifled  tbat  be 
vas  acquainted  with  botb  th«  deceased  and 
the  three  defendants  and  that  he  attended 
such  "festlTal,"  further  testified:  "We  heard 
a  shot,  and  Franklin  ran  Inside  the  sate 
and  aaid.  *0b,  Lordyl  I  am  shot  That 
boy  Turner  Williams  shot  me.'  Then  I  ran 
to  htm,  and  said  'Who  shot  you?*  and  he 
•aid—"  Before  be  finished  the  sentence,  the 
bill  of  exceptions  recites:  "Thereupon  the 
att<Hiiey  for  the  defendants  objected  to  the 
testimony  of  the  said  witness  as  to  who  shot 
him  upon  the  ground  that  the  same  was  not 
part  of  the  res  gestse.  and.  secondly,  that  no 
predicate  bad  been  laid  for  the  lntroductl(»i 
of  dying  declarations,  but  the  said  Judge  did 
then  and  there  deliver  his  opinion  and  de- 
cide tbat  the  objection  ought  not  to  be  al- 
lowed, and  permitted  the  witness  to  testl^ 
on  the  ground  tbat  such  statement  of  the 
said  witness  was  part  of  the  res  gestse,  to 
which  said  opinion  and  decision  the  attorney 
for  the  said  defendants  In  their  behalf  did 
then  and  there  except"  The  witness  then 
completed  the  Interrupted  sentence  by  say- 
ing, "Oh,  Lordy !  Turner  Williams  shot  me." 
As  we  have  already  said,  the  questions  pro- 
pounded to  the  respectlTc  witnesses  and 
their  answers  thereto  are  not  given,  the  tes- 
timony being  set  out  In  narrative  form.  As 
appears  from  the  bill  of  exceptions,  the  wit- 
ness had  already  given  the  exclamation  or 
declaration  of  the  deceased  as  to  who  shot 
blm  before  any  objection  was  Interposed 
thereto,  and,  after  the  overruling  of  the  ob- 
jection which  was  made  later,  simply  repeat- 
ed snch  exclamation  or  declaration.  As  we 
held  In  Schley  v.  State,  48  Fla.  53,  37  South. 
618:  "Objections  to  the  admlBBlblllty  of  evi- 
dence must  as  a  general  thing  be  made 
when  It  Is  offered,  or  Its  admissibility  can- 
not be  assigned  as  error.  In  a  criminal  pros- 
ecution an  objection  to  a  question  after  it 
has  been  answered  comes  too  late."  No  mo- 
tion was  made  to  strike  out  any  portion  of 
the  testimony  of  this  witness.  As  we  held 
In  Dickens  v.  State,  50  Fla.  17,  88  South. 
909:  "Where  an  answer  to  a  question  pre- 
sents evidence  which  1b  Illegal  or  objection- 
able on  any  known  ground,  the  proper  practice 
Is  a  motion  to  strike  it  out  and  have  the  Jury 
directed  not  to  conidder  it,  the  movant  specify- 
ing his  objections  to  the  evidence  with  like 
particularity  as  in  objecting  to  questions." 
The  witness  goes  on  to  testify  tbat  the  de- 
ceased "was  shot  with  a  shotgun  just  out- 
side the  gate  about  six  or  eight  feet,  and 
ran  inside  the  gate  and  to  the  house,  which 
Is  about  30  feet  away  from  the  gate;  and 
died."  He  farther  testifled  that  "Immediate- 
ly after  the  gun  fired  the  exclamation  was 
made-" 

Aleck  Franklin  testified  that  the  deceased 
was  his  father;  that  be  was  present  on  the 
night  tbat  his  father  came  to  his  death;  tbat 
be  beard  only  one  shot  "fired  at  the  frolic" 
that  nlgbt  upon  which  he  looked  around  as 
tnUdElsr  OS  be  could,  and.  saw  bla  father  ont- 
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side  the  gate.  The  witness  proceeded  to  tes- 
tis: "As  soon  as  be  was  shot  be  fell  down, 
and  then  Jumped  up  and  hollared,  and  aald 

 "  Here  was  promptly  Interposed  a  like 

objection  to  that  offered  to  the  testimony  of 
Frank  Thomas,  which  we  copied  above,  and 
upon  the  same  being  overruled  for  like  rea- 
sons, the  witness  proceeded  to  complete  the 
sentence,  saying  that  his  father  exclaimed, 
"Oh.  Lordy!  Turner  Williams  shot  me," 
adding  tbat  the  deceased  "then  ran  Inside 
of  the  gate  and  said,  'Oh,  Lordyl  Tomer 
Williams  shot  me,'  and  then  ran  to  the 
bouse,  and  said,  'Oh,  Lordy!  Turner  Wil- 
liams shot  me,'  and  fell  down  and  died.  It 
was  right  after  the  gun  fired,  about  two 
mlnntes  I  reckon,  when  he  said  who  shot 
him.  It  was  right  after  the  gun  fired."  The 
defendants  moved  to  strike  out  that  part  of 
the  testimony  of  the  witness  as  to  the  ex- 
clamation OF  declaration  of  the  deceased  as 
to  who  shot  him,  on  the  grounds  that  samp 
was  not  part  of  the  res  geatte,  and  was  also 
hearsay  testimony.  This  motion  was  de- 
nied by  the  court 

Like  testimony  was  given  upon  the  point 
In  question  by  John  Henry  Franklin  and  Mary 
Jane  Franklin,  and  like  objections  and  like 
motions  were  made  by  the  defendants  with 
like  rulings  by  the  court  We  do  not  find 
In  the  bill  of  exceptions  any  testimony  giv- 
en by  Lucius  Bryant  as  to  any  exclama- 
tion or  declaration  made  by  the  deceased  as 
to  who  shot  him,  or.  Indeed,  as  to  any  state- 
ment of  any  kind  made  by  the  deceased. 

pven  If  we  pass  the  Irregularities  which 
we  have  pointed  out  and  consider  this  as- 
signment on  its  merits,  no  error  upon  the  part 
of  the  trial  court  has  been  made  to  appear 
to  us  either  In  overruling  the  objections  to 
such  testimony  or  In  refusing  to  strike  It 
out  Under  the  rulings  of  this  court  we  are 
clear  that  such  exclamation  or  declaration 
of  the  deceased  as  to  who  shot  him.  taken 
In  connection  with  the  attendant  circumstan- 
ces, was  properly  held  to  constitute  part  of 
the  res  gestee.  See  Lambrtght  v.  State,  S4 
Fla.  564,  16  South.  582,  and  Marlow  v.  State, 
49  Fla.  7,  38  South.  853.  The  facts  and  cir- 
cumstances of  this  case  distinguish  It  from 
Vlckery  v.  State,  60  Fla.  144,  38  South.  907. 
Also  see  1  Bishop's  New  Crim.  Proc  1  1086, 
and  authorities  cited  in  notes. 

The  eighth  assignment  Is  as  follows: 

"Because  the  court  erred  In  refusing  to 
charge  the  jury,  as  follows:  *I  charge  you 
that  before  you  are  warranted  In  finding 
Turner  Williams  guilty,  you  must  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  be,  Turner  Williams,  fired  the  fatal  shot 
and  that  none  other  than  Turner  Williams 
could  have  shot  Franklin,  and.  If  you  believe 
tbat  it  was  reasonable  that  some  other  per- 
son than  Turner  Williams  could  liave  fired 
the  fatal  shot,  then  yon  should  acquit  the 
defendant  Turner  Williams,' " 

We  are  of  tlie  opinion  that  no  error  la 
made  to  appear  here.  It  Is  Igr  no  meant  very 
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happfly  worded,  bat  Is  confastng  and  w€i\ 
calculated  to  mislead  tbe  Jury.  It  la  not 
strentioiuly  Insisted  npon  here  and  no  aa- 
tborltles  are  dted  to  ns  in  eni^rt  of  thla 
assignment  We  find  from  an  Inspection  of 
the  general  charge  that  It  fully  covered  the 
proposition  of  law  embraced  in  the  requested 
and  refused  Instruction,  In  ao  far  as  such 
Instmctlon  stated  the  law  correctly.  There- 
fore It  was  properly  refused.  See  Bass  ▼■ 
State  (decided  here  at  tbe  present  term)  SO 
South.  631,  and  authorities  therein  cited. 

We  now  take  np  the  first  three  assignments, 
which  we  temporarily  passed.  Was  tbe  evi- 
dence adduced  sufficient  to  support  the  ver- 
dict? The  Jury  evidently  thought  so,  and 
the  trial  Judge  concurred  in  their  finding  by 
overruling  the  motion  for  a  new  trial,  and 
refusing  to  disturb  tbe  verdict  Under  such 
circumstances,  this  court  is  disinclined  to  in- 
terfere with  the  verdict  or  to  reverse  the 
judgment  rendered  thereon.  Its  policy  has 
been  declared  In  a  long  line  of  decistons.  See 
McNIsh  V.  State,  47  Fla.  69,  36  South.  176, 
and  cases  there  cited.  A  number  of  cases 
to  the  same  effect  have  t>een  rendered  by 
this  court  since  the  opinion  In  the  dted  case 
was  handed  down.  In  other  words,  this 
court  will  refuse  to  disturb  a  verdict  es- 
pecially wh^  it  has  been  approved  by  tbe 
trial  Judge,  where  there  la  evidence  to  sup- 
port it  Tbe  mere  fact  that  tbe  evidence 
was  conflicting  will  not  suffice.  Also  see 
the  reasoning  In  Wilson  v.  Jemlgan,  67  Fla. 
277,  49  South.  44,  which  we  shall  not  repeat 
here.  On  the  other  band,  It  was  held  In 
Green  v.  State.  17  Fla.  689,  which  ruling 
haa  been  followed  In  snbsequent  cases,  that: 
"In  criminal  cases,  especially  In  felony, 
where  the  penalty  la  severe,  tbe  court  win 
welgb  the  evidence,  and  where,  in  Ita  opin- 
ion. It  prqiond^teB  so  strongly  against  the 
rerdtct  that  It  cannot  condnde  anch  vwdlct 
was  fbnnded  upon  the  erldence  oa  tbe  part 
of  tbe  state,  no  testimony  -having  been  in- 
troduced on  the  part  of  the  ddtendant,  a  new 
trial  will  be  granted."  In  the  instant  case 
the  defendants  Introduced  no  testimony.  Al- 
so see  Boshton  t.  State,  60  South.  486,  Gra- 
ham T.  State,  50  South.  631,  and  Stewart  t. 
State.  60  South.  042,  all  decided  here  at  the 
present  term. 

With  these  guiding  prlndples  before  ns,  we 
turn  now  to  a  consideration  of  the  testimony 
adduced  at  ttie  trial.  We  have  already  had 
occasion  to  refer  to  and  set  forth  the  tes- 
timony of  the  different  witnesses  concerning 
the  ezdamatlon  or  dedaratlon  made  by  the 
deceased  as  to  who  shot  him,  and  have  held 
that  such  exclamation  formed  part  of  the 
res  gestse  and  was  properly  admitted  as  such ; 
consequently  we  shall  not  nveat  sncb  por- 
tions of  the  testimony. 

Frank  Thomas,  the  first  witness  Introduced 
on  behalf  of  the  state,  further  testified  that 
at  the  time  he  beard  tbe  shot  fired  which 
killed  tbe  deceased  be  was  standing  at  the 


door  with  Maurice  ^nnianis.  one  of  the  d^ 
f aidants,  and  other  named  persons;  titn 
Maurice  WUllams  did  not  have  any  shotgtm 
wiOi  him,  but  bad  a  small  rifle,  whidi  ra 
broken ;  that  be  did  not  see  Tnma>  WIIIUdh 
there  that  night ;  that  the  deceased  was  shot 
with  a  shotgun.  He  further  testified:  "I 
met  Jack  Hargrove  about  a  quarter  of  a  mile 
from  the  place  where  the  festival  was  held 
later  that  night  He  was  going  to  the  festi 
val  with  Wnile  Williams,  who  la  somethii« 
called  'Madison*  Williams,  but  wlien  Hkj 
heard  that  somebody  had  l>een  killed  at  Uh 
festival,  they  turned  back,  and  Jake  stopped 
in  his  mother's  house  a  few  minutes,  while 
his  companion  waited  outside,  and  then  thev 
both  went  to  Jake's  house."  The  wltDess 
further  testified  "that;  when  deceased  wsi 
shot  be  was  standing  about  four  or  six  feet 
from  the  gate." 

Aleck  Franklin,  the  second  witness  Intro- 
duced on  behalf  of  the  state,  testified  as  fol- 
lows:  "Henry  Franklin  was  my  daddy,  and 
who  was  shot  on  the  19tb  day  of  December. 
1008,  at  a  frolic  at  Ned  Acree's  house  In  Wa- 
kulla county,  Fla.   He  was  shot  in  the  left 
breast    Turner  Williams  shot  him.    I  #1 
not  see  him  sboot  him.   I  did  not  see  bin 
there  that  night  but  I  aaw  Morris  (Maurlcei 
there  and  Capns  and  their  idster  Lucy.  I 
heard  Maurice  say,  'We  are  going  to  get  ns 
a  nigger.'  and  I  atiked,  'Where  ia  TumerT 
and  be  said,  Tnmer  Is  coming.*   I  did  not 
see  rithor  of  these  have  a  gun.  except  Man- 
rice  had  a  little  rifle  whldi  I  had  borroiRd 
from  him,  and  which  I  returned  to  him  tlut 
night  at  tbe  frolic.  It  was  tooken.  FRtber 
was  shot  with  a  Inreadi-loaded  Shotgun  ok 
time.    I  only  beard  <Hie  shot  fired  nX  Ae 
flrollA   ^niere  was  drinking  goli^  on  tli«e. 
I  was  standUig  on  tlw  pordi,  and  my  fither 
told  me  there  was  drinking'  gcAng  on,  tnd  I 
had  better  look  out  that  no  trouble  oocnned. 
and  then  he  walked  to  the  gate,  and, 
I  coold  walk  from  here  to  the  comer  of  tbe 
courthouse,  he  was  shot  I  lookou  around  u 
quickly  as  I  could.   I  thought  Rube  GbtIi 
fired  the  gun  because  Babe  had  been  drlat- 
ing,  but  I  saw  Rube  standing  near,  and  be  | 
didn't  have  a  gun.   I  th^  looked  at  1117  fa- 
ther, who  was  just  outside  the  gate,  but  1 
could  not  see  anytMdy  else." 

After  going  on  to  testify  as  to  the  exclanu- 
tton  made  by  the  deceased  as  to  who  Bbot 
him,  to  which  we  have  prevIoiMly  referred, 
the  witness  proceeds:  "My  daddy,  HentJ 
Franklin,  and  Turner  and  Morris  WiUIuD* 
met  in  tbe  road  that  nig^t,  and  bad  a  tof- 
I  did  not  know  Morris  when  I  saw  him  tlrnv 
at  first,  because  he  had  on  Turner's  bat,  but 
later  In  the  evening  I  saw  him  again  with 
his  own  cap  on.  I  first  thought  it  was 
ner,  but  when  he  sp(&e,  I  recogoiied  bis 
voice." 

The  next  witness  Introduced  by  the  state 
was  John  Henry  Franklin,  who  testified  w 
foUows:  "I  only  aaw  Manrice  and  Capn 
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the  frolic  at  which  my  father  was  killed. 
I  asked  Manrlce  where  Turner  Is  at  He 
said,  'Turner  Is  coming.'  The  frolic  was  In 
Wakulla  county,  Fla.,  and  occurred  on  the 
19th  day  of  December.  1908.  I  do  not  know 
where  Maurice  and  Gapus  were  when  the 
gun  Ored.  I  did  not  see  them  then.  I  did 
not  see  Turner  there  at  all.  There  was  some 
shooting  at  the  frolic  some  time  before  that 
and  some  drinking,  but  I  did  not  know  who 
did  the  shooting." 

Omitting  his  testimony  as  to  the  exclama- 
tion made  by  the  deceased,  the  witness  pro- 
ceeded with  his  testimony:  "There  never 
had  been  any  trouble  between  Turner  and 
the  other  defendants  and  my  father  that  I 
know  of,  except  about  some  hogs,  and  that 
trouble  was  between  my  father  and  their 
mother,  and  they  were  having  some  words 
about  it  about  two  weeks  before  this,  and 
Turner  said,  'Mama,  why  don't  you  go  along 
and  let  the  old  man  alone.  If  you  don't, 
you  win  make  me  do  something  to  hurt 
blm,  damn  bis  old  soul.'  Then  he  turned 
to  his  little  Bister  Pauline,  and  told  her  to 
go  up  to  Jenkins  Hick's  and  buy  him  a  shell, 
that  he  wanted  to  kill  a  hawk.  A  short 
time  afterward  I  saw  him  walking  out  In 
the  Held  back  of  our  barn  with  his  gun.  He 
didn't  say  anything,  but  he  would  stop  as 
if  be  was  looking  for  somebody.  He  stayed 
there  a  little  while,  and  then  he  went  away. 
He  and  his  mother  live  on  the  same  planta- 
tion that  my  father  lived  on,  and  we  were 
all  close  neighbors." 

Mary  Jane  Franklin  testified  as  follows: 

"I  was  the  wife  of  Henry  Franklin.  He 
was  killed  December  19,  190S,  in  Wakulla 
county,  Fla..  at  a  frolic  at  Ned  Acree's  house. 
He  was  shot  In  the  left  breast  with  a  breech- 
loaded  shotgun.  He  lived  only  a  few  min- 
utes after  he  was  shot.  I  heard  him  speak 
after  be  was  shot  J.  was  In  the  house,  but 
he  was  in  the  yard.  I  did  not  see  who  shot 
blm.  I  did  not  see  Turner  Williams  at  the 
frolic  at  all.  and  Jake  Hargrove  was  not 
there.  I  saw  Maurice  Wtlliams  and  Capus 
Williams  there.  Maurice  Williams  had  a 
rifle  which  my  son  bad  borrowed  from  him, 
and  gave  back  to  him  at  the  frolic  that 
night  It  was  broken.  I  was  present  when 
the  mother  of  these  boys  and  my  husband 
bad  a  quarrel  about  some  hogs,  and  I  heard 
Turner  tell  her  to  go  on  and  let  the  old 
mao  alone,  or  she  would  make  him  hurt 
him,  'damn  his  old  soul.'  Then  be  sent  bis 
little  slater  up  to  buy  a  shell,  and  said  he 
wanted  to  klU  a  hawk  with  it,  and  a  short 
time  afterward  I  saw  him  walking  in  the 
field  back  of  the  bam.  He  didn't  say  any- 
thhig,  and  didn't  stay  very  long.  He  had  a 
gun  with  him." 

LnduB  Biyiuit  simply  testified  to  the  ef- 
fect that  he  helped  to  bury  the  deceased, 
who  met  his  death  at  a  frolic  at  Xed  Acree's 
house  December  19,  1908,  in  Wakulla  coun- 
ty. Fla..  being  shot  in  the  left  breast  with 
a  Bhotgon,  the  hole  being  large  enough  toe 
vltnesB  to  put  hla  band  in. 
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James  Smith  gave  the  following  testimony: 

"I  am  sheriff  of  WaknUa  county.  Fia.  I 
was  Informed  of  the  killing  of  Henry  Frank- 
lin out  at  Ned  Acree's  house  some  time  dur- 
ing the  night  I  went  to  Turner  Williams' 
house,  and  went  In.  His  mother  told  me 
Morris  and  Capua  were  In  bed,  but  that 
Turner  had  not  got  In  yet  I  found  Morris 
and  Capua  lying  on  a  pallet  on  the  floor  In 
front  of  the  door,  and,  when  I  turned  the 
cover  down,  I  found  Turner  In  bed  with 
them  also.  He  was  covered  up  head  and 
ears.  I  found  a  shotgun  there.  The  barrel 
looked  bright  as  If  It  had  been  recently  wiped 
out,  and  I  also  found  the  rag  on  the  floor 
that  bad  been  used  In  wiping  It  out.  ^le 
rag  felt  damp.  The  breech  of  the  gnn  was 
cold,  though,  and  was  practically  bright  and 
dry.  I  also  then  made  a  search  for  some 
other  gun,  but  could  not  find  any.  Morris 
told  me  that  Henry  Taylor  had  loaned  a  gun 
to  them,  and  that  It  was  back  of  the  bed, 
but  I  could  not  find  It,  and  have  never  been 
able  to  find  it  I  also  examined  the  place 
where  Henry  Franklin  was  killed.  There 
was  an  oak  tree  standing  about  eight  feet 
from  the  gate.  There  were  tracks  this 
oak  tree,  and  the  wadding  of  a  gun  with 
blood  on  the  wadding  where  Franklin  had 
been  shot,  outside  of  the  gate.  It  appeared 
as  if  the  gun  had  been  pushed  so  close  to 
him  that  It  almost  touched  him.  The  gate 
is  about  30  feet  from  the  house.  When  Tur- 
ner dressed  and  pnt  on  his  shoes,  there  was 
damp  sand  on  tSiem." 

Willie  WUllaniB,  sometimes  called  lladl- 
son  Williams,  testified  as  follows: 

"I  was  with  Jacob  Hargrove  down  in  a 
neighborhood  called  "The  Bocks*  on  Decem- 
ber 19,  1908.  We  went  down  there  early  In 
the  day,  and  did  not  leave  there  nntU  after 
night  We  started  back  from  the  rocks  to 
Ned  Acree's  place  to  go  to  the  frolic,  but  on 
the  road  to  the  frolic  a  man  came  dodging 
through  the  bushes,  and  called  Jacob  to  him, 
calling  Jacob  'Buddie,'  and  I  heard  htm  say, 
'If  anybody  asks  if  I  was  at  the  frolic,  tell 
them  I  was  at  home  asleep,  for  I  have  kill- 
ed old  man  Franklin.'  I  could  not  tell  who 
this  was,  or  whether  he  was  a  black  man 
or  a  white  man.  Turner  Williams  called 
Jake  Hargrove  3nddie.*  Also  Capus  Wil- 
liams and  Maurice  Williams  called  Jacob 
'Buddie.* " 

The  last  witness  Introduced  by  the  state. 
Anthony  Hicks,  testlfled-  thus:  "I  had  a 
conversation  with  Joke  Hargrove  three  days 
before  Franklin  was  killed.  We  were  walk- 
ing along  the  road  together.  There  were 
some  other  parties  with  ns,  but  I  do  not 
think  they  were  in  hearing  distance.  I  told 
him  that  he  was  the  oldest  one  and  the  head 
of  the  family  of  the  boys,  and  should  be  a 
peacemaker  and  not  do  anything  with  old 
man  Franklin,  and  that  he  should  go  to 
Franklin  and  make  peace,  and  not  hurt  him, 
and  he  said:  'I  won't  do  anything  of  the 
kind.  He  has  been  meddling  wlth_ttie  folks. 
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and  we  wUl  make  way  wltb  the  damn  old 
son  of  a  bltcb.' "  At  the  close  of  his  testi- 
mony, the  state  rested  Its  case,  and,  the  de- 
fendants announcing  that  they  would  offer 
no  testimony,  the  court  then  proceeded  to 
charge  the  jury.  After  carefully  weighing 
the  evidence,  we  are  Irresistibly  impelled  to 
the  conclusion  that  there  was  not  sufiBcient 
evidence  adduced  to  warrant  the  verdict  of 
the  Jury  that  the  two  defendants  Jake  Har- 
grove and  Maurice  Williams  were  guilty  of 
the  murder  of  Henry  Franklin  as  accessories 
thereto  before  the  fact  We  cannot  find  the 
evidence  upon  which  such  verdict  could 
have  been  reasonably  predicated.  This  be- 
ing true.  It  necessarily  follows  that  the  Jury 
must  have  been  Influenced  by  considerations 
outside  the  evidence.  Having  reached  such 
conclusion,  as  reluctant  as  we  are  to  inter- 
fere with  verdicts  of  Juries  In  which  the 
trial  court  has  concurred,  the  Judgment  must 
be  reversed  as  to  such  two  defendants.  In 
addition  to  the  authorities  previously  cited, 
Bee  Williams  v.  State.  20  Fla.  S91 ;  Small  v. 
State,  20  Fla.  780;  Armstrong  v.  State,  30 
Fla.  170,  11  South.  618,  17  L.  R.  A.  484; 
Whetson  v.  State,  31  Fla.  240,  12  South.  661; 
Baker  v.  State,  54  Fla.  12,  44  South.  719. 
We  would  also  refer  to  1  Bishop's  New 
Criminal  Procedure,  8  1278,  and  authorities 
cited  In  the  notes  thereto. 

A  still  more  serious  question  confronts  us 
in  regard  to  the  conviction  of  Turner  Wil- 
liams, the  principal.  While  the  evidence  ad- 
duced against  him  Is  by  no  means  as  con- 
vincing as  we  would  like,  and  In  many  re- 
spects is  unsatisfactory,  if  he  were  the  only 
defendant,  we  would  hesitate  long  before 
we  wonld  disturb  the  verdict  Having 
reached  the  conclusion,  however,  that  the 
jury  must  have  been  Influenced  by  consider- 
ations outside  the  evidence  tn  finding  their 
verdict  against  his  codefendants,  we  cannot 
give  oar  consent  to  let  the  verdict  stand  as  to 
him.  We  feel  that  the  ends  of  Justice  will 
be  better  met  by  reversing  the  Judgment  as 
to  all  three  of  the  defendants  and  remand- 
ing the  case  for  a  new  trial.  In  view  of  the 
conclusion  reached,  we  have  refrained  from 
commenting  on  the  testimony  In  detail. 

Judgment  reversed. 

WHITPIELD,  a  J.,  and  COCKRELL,  J., 
concur. 

TAYT^R,  HOCKER,  and  PARKHILL, 
JJ.,  concur  In  the  opinion. 


HU&L  et  al.  t.  BURR. 
(Sopreme  Coart  of  Florida.  Nov.  16,  1000.  On 
Rehearing.  Dec.  21,  1909.) 

1.  MORTOAOES  (I  8*)  — CUATTEZ,  MOSTVAGES 

(8  r>*}— AnsoLUTS  Tbahsfee  as  Mobtgage— 

Statutes. 

Section  24H  of  the  General  Statutes  of 
inOG.  providing  that  "all  deeds  of  conveyance, 
obliRatioDs  conditioned  or  defeasible,  bills  of 


sale  or  other  Instrumenti  of  writing  conveying 
or  seiling  properbr,  either  real  or  peraooal,  for 
the  pnrpose  or  with  intention  of  secnring  the 
payment  of  money,  whether  such  instrument  be 
from  the  debtor  to  the  creditor  or  from  tlw 
debtor  to  some  third  person  in  trust  for  tlw 
creditor,  shall  be  deemed  and  held  mortgages,  and 
shall  be  subject  to  the  same  rules  of  fureciosun 
aad  to  the  same  regulaticms,  restraints,  and 
forms  as  are  prescribed  in  relation  to  mon- 
gages."  is  qiiite  comprehensive  in  its  scope,  and 
should  be  rioerally  construed  in  order  to  carrjr 
out  the  legislative  intent. 

lEd.  Note.— For  other  cases,  see  MortgagM^ 
Dec.  Dig.  $  3  :*  Chattel  Mortgages,  Gent  Dig. 
M  4-13,  16 ;  Dec.  Dig.  i  &.•] 

2.  Mobtoages  (S  83*)— ABBOLun  Tbakbteb 

AS  MOBTGAOB. 

An  instrument  must  be  deemed  and  held  a 
mortgage,  whatever  may  be  Its  form,  if,  taken 
alone  or  In  connection  with  the  surrounding 
facts  and  attendant  circumstances,  it  appean: 
to  have  been  given  for  the  pnrpose  or  with  the 
intention  of  securing  the  payment  of  mooey; 
and  the  mere  absence  of  terms  of  defeasance 
cannot  determine  whether  it  is  a  mortgage  or 
not 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  fS  67-82;  Dec.  Dig.  S  33.*] 

3.  CoMTBACTS  (I  147*)  —  CoKSTBOCTioN  — Ik- 
tent  OF  Pasties. 

In  construing  any  written  instrument, 
whether  a  deed  of  conveyance,  a  bill  of  sale, 
mortgage,  contract,  or  what  not,  the  entire  in- 
strument mnst  be  considered  In  order  to  gather 
the  real  intent  and  to  determine  the  true  desiKii 
of  the  makers  thereof.  To  that  end  all  the  dif- 
ferent provisions  of  such  instrument  must  be 
looked  to  and  all  construed  so  as  to  give  effect 
to  each  and  every  of  them,  if  that  can  reason- 
ably  be  done.  If  clauses  therein  seem  to  be  re- 
pugnant to  each  other,  they  must  be  given  sucb 
an  Interpretation  and  construction  as  to  rec<Hi- 
cile  them  if  possible,  remembering  that  the  in- 
tent it  the  principal  thing  to  be  regarded.  If 
one  interpretation,  looking  to  the  other  provi- 
sions of  the  instrument  and  Its  general  8C(q>e. 
would  lead  to  an  absurd  conctnaion,  snch  Inter- 
pretation must  be  abandoned  and  one  adopted 
which  will  be  more  in  accord  with  reasoD  sad 
probability. 

[E^.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  730,  743 ;  'Dec  Dig.  S  147.«] 

4.  MoBTGAOBS  (I  32*)— Chattel  Mobtoaoes 
({  34*)— ABSOLtXTE  Tbansfeb  as  Mobtoagb 
— CONSTBUCTIOIf. 

Conrts  of  equity  in  pursuance  of  a  wise 
and  benij!n  rule  in  cases  ot  doubt  as  to  whether 
the  parties  intended  the  transaction  to  be  an 
alMofute  deed  of  conveyance  or  bill  of  sale,  con- 
diticmal  sale,  or  a  mortgage  will  deem  and  bold 
the  transaction  and  instmment  to  constimte  a 
mortgage. 

[Ed.  Note.— For  other  cases,  sec  Mortgacf^ 
Cent.  Dig.  SS  6(M6.  84-94:  Dec.  Dig.  t  32:* 
Chattel  Mortgages,  Cent  Dig.  |  38;  Dec  D'lf- 
8  34.*] 

On  Rehearing. 

5.  Appeal  and  Ebbob  (|  832*)— Rkhkabiso- 

SCOPE. 

A  petition  for  a  rehearing  in  this  eonrt 
which  suggesta  nothing  in  the  case  as  presented 
that  has  not  been  fully  considered  by  the  court 
In  making  its  decision  will  be  denied;  Ifae 
proper  function  of  a  petition  for  a  retieariiuc 
here  being  to  present  to  the  court  some  pcunt 
which  it  overlooked  or  failed  to  consider,  by  rea- 
son whereof  its  judgmoit  Is  soHMsed  to  be 
erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi{  3215-8228;   Dec.  1%.  f 

8.32.*] 


•For  other  cues  sm  aame  topic  and  ««cUon  NUMBER  In  Dec.  A  Am.  Dlft.  1907  to  dat«b  *  IU|KNrt«r  laiam 
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6.  Squrrr  16S*>— OonBTBuonoir  AoAXim 
Pleadkb. 

Any  iodefinlte  or  uncertain  allecationi  that 
may  appear  In  a  bill  of  etmiplalnt  Bhoold  be 
takoi  moat  strongly  agalnat  the  pleader. 

[EJd.  Note.— For  other  easee,  we  Bgnity,  Ceot 
Dig.  U  386-388 ;  Dec.  Dig.  1  158.^ 

7.  MoBTOAOM  (i  32*)— Absolutb  Dked. 

Under  the  statntai  of  this  state,  a  mort- 
guee  acquires  only  a  specific  lien  on  the  proi>- 
erty  of  another  described  in  the  mortgage,  and 
an  'iostrament  of  writing  conveying  or  sell- 
ing property,  either  real  or  personal,  for  the 
parpose  or  with  the  intention  of  securing  tbe 
payment  of  money,"  may  upon  its  face  convey 
title  to  pn^rty,  mrt>1ect  to  the  provLaiona  of 
the  atatata  that  it  "doll  be  deemed  and  held 
a  mortgage,"  if  by  extrinsic  facta  the  statute 
is  shown  to  apply. 

[Kd.  Note.— For  other  cafsee.  we  Mortgages, 
Cent.  Dig.  SI  60-66,  84-04 ;  Dec  Dig.  |  82.*] 

(Syllabaa  by  the  Oonrt) 

In  Banc.  Appeal  from  CIrcutt  Goort,  Folk 
County;  J.  B.  Wall,  Jnd^ 

Action  by  Arthur  B.  Bnir,  as  tmstee  In 
bankroptcy  of  tile  Fort  Tsmpa  Pbospbate 
Company,  against  Joaepb  Hall  and  otbera. 
Finm  an  Interlocutory  decree  orermUng  de- 
murrers to  tbe  bill,  ^tendanti  appeaL  Af- 
firmed. 

On  tbe  26th  day  of  March,  1908,  tbe  appel- 
lee, as  complainant,  filed  bis  original  bill 
against  tbe  appellants  as  defendants.  A  de- 
murrer was  interposed  to  such  bill,  upon 
which  tbe  trial  court  made  the  following  or- 
der: "Tbe  demurrer  to  tbe  bill  assigns  a 
number  of  grounds  which  are  not  tenable, 
among  them  that  there  is  no  averment  of  a 
distinct  agreement  'between  the  Port  Tampa 
Phosphate  Company  and  Hull;  that  the  deed 
to  the  latter  from  Stuart  and  Memlnger  should 
operate  as  a  mortgage.  While  this  is  true, 
there  Is  an  averment  of  a  loan  and  the  tak- 
ing of  tbe  deed  as  security  for  Its  payment 
This  is  snfflclent  to  constitute  tbe  deed  a  mort- 
gage. Nor,  under  the  case  stated,  was  It  nec- 
essary to  aver  a  tender;  but,  as  there  is  no 
positive  and  definite  allegation  as  to  tbe 
'  amount  of  money  made  by  the  present  bolder 
of  the  property,  over  and  above  Hull's  claims 
against  it,  bat  only  an  assumption,  there 
should  be  In  the  bill  an  offer  to  pay  the  defend- 
ants any  sum  or  sums  of  money  which  may 
be  ascertained  to  be  due  them,  or  either  of 
them  on  an  accounting,  that  is  due  them  from 
the  bankrupt  estate.  Tbe  demurrer  will  be 
sustained  on  that  ground,  and  overruled  on  all 
the  others.  The  complainant  will  have  leave 
to  amend  his  bill,  and  the  defendants  be  al- 
lowed 60  days  after  notice  of  the  amendment 
in  which  to  answer  or  plead." 

On  the  14th  day  of  S^tember,  1908,  the 
complainant  filed  his  amended  bill,  which, 
with  tbe  exhibit  attached  thereto,  is  as  fol- 
lows, omitting  the  purely  formal  parts: 

"Totir  orator,  Arthur  B.  Burr,  as  trustee  in 
bankruptcy  of  the  estate  of  tbe  Fort  Tampa 
Phosphate  Company,  a  corporation,  brings 
this,  his  bill  of  complaint,  against  Joseph 
Hall,  tbe  Fralrle  Pebble  Phosphate  Company, 


a  corporation,  and  SaTannah  Trust  Company, 
a  corporation,  and  thereupon  your  orator  com- 
plains and  says: 

"First.  That  heretofore,  to  wit,  on  tbe  19th 
day  of  November,  A.  D.  1904,  one  Clarence 
A.  Boswell,  4tf  Polk  conn^,  Fla.,  made  and 
entered  into  a  certain  contract  vitb  one  Hi- 
ram W.  Bowellf  whereby  the  said  Clarence 
A.  Boswell  agreed  to  sell  to  the  said  Hiram 
W.  RoweUt  and  the  said  Hiram  W.  Rowell 
agreed  to  purchase  from  the  said  Clarence  A. 
Bosw^,  the  following  described  prooalseSt 
lying,  being,  and  situate  In  Folk  county,  Bla., 
to  wit:  The  8.  and  the  S.  %  of  the  N.  B. 
^,  and  the  8.  SL  %  of  the  N.  W.  %  of  section 
thirty-four  (34),  tai  township  twenty-nine  (20) 
S.,  range  twentr-three  (^)  containing  In 
all  four  hundred  and  forty  (440)  acres,  more 
or  less,  subject  to  a  right  of  way  for  a  rail- 
road track  across  said  land  according  to  the 
terms  of  an  agreement  of  even  date  there- 
with, together  with  the  buildings  situate 
therecm,  consisting  of  three  storehouses,  one 
mill  bnllding,  eleven  dwelling  bouses,  and 
one  commissary  and  office  building.  Also 
the  following  personal  property  located  upon 
said  premises  and  described  as  follows:  One 
drier,  three  (3)  stationary  engines,  six  boilers, 
five  force  pumps,  one  lot  of  tools,  one  Worth- 
Ington  pump  6x9x10,  one  feed  and  sOTice' 
pump  3"  suction  and  4"  discbarge,  all  elevat- 
or chains  and  buckets,  two  twA  cars,  twelve 
hundred  feet  steel  rails,  all  pulleys,  shaft- 
ings, sprockets,  wheels,  rotary,  and  wrlnslng 
screens,  dfibris,  hoppers,  one  Cameron  pump 
No.  10,  one  Cameron  pump  18x9x20,  one  Cam- 
eron pump  No.  15564  6"  discbarge  and  6"  suc- 
tion, one  lot  of  boiler  tubes,  all  Iron  and  gal- 
vanized pipe,  oil  pipe  flttli^s,  gears,  pulleys, 
valve  and  valve  fittings,  one  lot  of  box  and 
post  bangers,  two  vertical  marine  engines, 
one  Moran  joint,  and  all  other  personal  prop- 
erty Including  office  furniture  and  fixtures. 

"Second.  That  thereafter,  to  wit,  on  Decem- 
ber 6,  A.  D.  1904,  the  said  Hiram  W.  Rowell, 
for  a  valuable  consideration,  assigned  and 
transferred  tbe  said  contract,  together  with 
all  of  bis  right,  title,  and  Interest  In  and  to 
tbe  premises  therein  described,  to  the  Port 
Tampa  Phosphate  Company,  a  corporation, 
and  the  said  Port  Tampa  Phosphate  Com- 
pany Immediately  entered  Into  possession  of 
tbe  said  premises  described  In  tbe  said  con- 
tract, and  became  the  equitable  owner  there- 
of, subject  to  the  payment  to  the  said  Clar- 
ence A.  Boswell  of  an  unpaid  balance  of  tbe 
purchase  price,  amounting  to  approximately 
$12,000. 

"Third.  That  the  said  premises  so  embrac- 
ed in  the  said  contract  assigned  by  the  said 
Hiram  W.  Rowell  to  the  said  Port  Taniiia 
Phosphate  Company  were  acquired  by  It  for 
the  purpose  of  carrying  out  the  objects  for 
which  the  said  corporation  was  Incorporated, 
viz.,  the  establishment  and  operation  of  a 
pho^hate  plant,  and  tbe  said  premises  of 
which  the  said  Port  Tampa  Phosphate  Com- 


•For  oUmt  sum  sm  sam*  tople  and  sMttea  NUHBSR  In  Dae.  *  Am.  Diss.  1907  to  dats^  A  amj^teoiidbfL, 
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pany  became  the  equitable  owner  as  afore- 
said, subject  to  tbe  payment  of  tbe  unpaid 
balance  of  the  purchase  price  to  the  said 
Clarence  A.  Boswell,  constituting  the  entire 
plant  and  property  then  or  thereafter  acquir- 
ed by  the  said  Port  Tampa  Phosphate  Com- 
pany for  the  purpose  of  carrying  out  the 
aforesaid  purpose  for  which  it  was  Incorporat- 
ed, and  the  assignment  of  his  rights  under 
the  aforesaid  contract  with  the  said  Clarence 
A.  Boswell  by  the  said  Hiram  W.  Rowell 
was  made  to  the  said  Port  Tampa  Phosphate 
Company  in  consideration  of  certain  stock  of 
the  said  corporation  Issued  to  him  as  an 
equivalent  for  the  rights  so  transferred  to 
the  said  corporation. 

"Fourth.  That  immediately  upon  the  trans- 
fer by  the  said  Hiram  W.  Rowell  to  the  said 
Port  Tampa  Phosphate  Company  of  his  rights 
under  the  aforesaid  contract  with  the  said 
Clarence  A.  Boswell,  and  bis  rigbts  In  and  to 
the  premises  therein  mentioned  and  describ- 
ed, the  said  Port  Tampa  Phosphate  Company 
entered  into  possession  of  the  said  premises, 
and  proceeded  to  complete  and  extend  the 
phosphate  plant  which  had  been  partially 
constructed  thereon,  preparatory  to  commen- 
cing mining  operations  when  tbe  same  should 
be  fully  completed,  so  as  to  carry  out  the  ob- 
ject for  which  the  said  Fort  Tampa  Phos- 
phate Company  was  Incorporated,  and,  In 
making  the  said  ImproTcments  and  complet- 
ing and  extending  of  said  plant,  the  said  Port 
Tampa  Phosphate  Company  expended  a  large 
sum  of  money  on  the  said  premises,  to  wit, 
upwards  of  the  sum  of  $60,000. 

"Fifth.  That  thereafter,  to  wit,  on  the  27th 
day  of  May,  A.  D.  1905,  the  said  Port  Tampa 
Phosphate  Company,  being  pressed  for  pay- 
ment by  B.  C.  Stuart  and  C.  G.  Memlnger,  to 
whom  the  said  Clarence  A.  Boswell  had  as- 
signed his  rights  under  the  aforesaid  con- 
tract, upon  which  there  was  then  due  an  un- 
paid 'balance  amounting  to  upwards  of  the 
sum  of  $12,000,  applied  to  the  defendant  Jo- 
septa  Hull  for  a  loan  of  money  with  which  to 
pay  the  said  'balance,  together  with  a  small 
amount  of  additional  Indebtedness  then  owed 
by  the  said  Port  Tampa  Phosphate  Company, 
and  also  certain  other  moneys  that  would  be 
required  by  the  said  Port  Tampa  Phosphate 
Company  to  complete  the  said  phosphate 
plant  on  the  said  premises,  and  the  said  Jo- 
seph Hull  agreed  to  advance  the  said  mon- 
eys to  the  said  Port  Tampa  Phosphate  Com- 
pany, but,  the  legal  title  to  the  said  pronlses 
not  having  vested  in  the  said  Fort  Tampa 
Phosphate  Company,  was  unwUUng  to  accept 
a  mortgage  from  1^  and  required  that  the 
deed  of  conveyance  to  said  premises  to  be 
executed  on  the  payment  of  the  balance  of 
the  purchase  price  should  be  made  to  him, 
the  said  Joseph  Hull,  so  as  to  secure  him  for 
the  money  then  advanced  and  thereafter  to 
be  advanced  by  him  for  the  completion  of  the 
salfl  H^ut. 

"Sixth.  That  the  said  Port  Tampa  Phos- 
phate Company  being  financially  embarrassed 
and  onaU*  to  procure  moaaj  with  which  to 


pay  the  balance  of  the  purchase  price  of  the 
said  premises,  and  to  complete  the  said  plant 
and  protect  It  in  its  outlay  already  made 
amounting  to  upwards  of  the  sum  of  $60,000 
In  cash,  its  board  of  directws  assented  to 
the  terms  of  the  defendant  Joseph  Hull,  and 
agreed  that  the  said  deed  of  conveyance  to 
the  said  premises,  to  be  delivered  on  pay- 
ment of  the  balance  of  the  purchase  price, 
should  be  made  to  the  said  defendant  Joseph 
Hull  upon  his  entering  into  an  obligation  to 
convey  the  same  to  the  said  Port  Tampa 
Phosphate  Company  upon  being  r^uld  the 
sum  of  money  then  advanced  by  the  said  de- 
fendant Joseph  Hull,  and  such  sums  as  he 
might  thereafter  advance  for  the  purpose  of 
completing  the  said  phosphate  plant,  but  the 
said  proposition  of  the  said  Joseph  Hull  was 
never  submitted  by  the  said  board  of  di- 
rectors to  the  stockholders  of  the  said  Fort 
Tampa  Phosphate  Company,  or  assented  to 
by  the  stockholders  of  the  said  Port  Tampa 
Phosphate  Company,  although  the  said  prem- 
ises embraced  and  included  all  of  the  prop- 
erty and  assets  of  the  said  corporation. 

"Seventh.  That  in  pursuance  of  the  said 
agreement  between  the  defendant  Joe^h 
Hull  and  the  board  of  directors  of  the  said 
Port  Tampa  Phosphate  Company  the  defend- 
ant Joseph  Hull  advanced  the  sum  of  $13.- 
404.77,  with  which  to  pay  to  E.  C.  Stoart 
and  C.  G.  Memlnger  the  balance  of  the  pur- 
chase price  of  the  said  premises,  and  the 
said  premises  at  the  request  of  the  board  of 
directors  of  the  said  Port  Tampa  PhosphaTe 
Company  were  conveyed  by  the  said  E.  C. 
Stuart  and  C  G-  Memlnger,  then  the  own- 
ers thereof,  to  tbe  said  Joseph  Hull,  and  con- 
temporaneously therewith,  as  part  of  tbe 
same  transaction,  the  defendant  Joseph  Hull 
executed  and  delivered  to  the  said  Port  Tam- 
pa Phosphate  Company  an  agreement  in  writ- 
ing dated  June  9,  1905,  whereby  he  agreed 
to  convey  the  said  premises  to  the  said  Fort 
Tampa  Phosphate  Company  upon  the  repay- 
ment to  him  within  fonr  months  from  said 
date  of  the  said  sum  of  $13,404.77  so  ad- 
vanced by  him.  and  such  other  and  further 
sums  of  money  as  he  might  thereafter  ad- 
vance for  the  improvement  or  operation  of 
the  said  property,  t(%ether  with  a  profit  of 
16  per  cent,  on  any  sum  either  advanced  or 
paid  out,  all  of  which  will  more  fully  appear 
by  reference  to  a  true  copy  of  the  said  agree- 
ment which  Is  hereto  annexed,  marked  'Ex- 
hibit A'  hereto  and  hereby  made  by  refer- 
ence  a  part  of  this  bill  of  complaint  as  folly 
as  if  the  same  were  herein  incorporated  In 
tuec  verba. 

"Eighth.  That  after  tbe  execution  and  de- 
livery of  the  said  deed  of  conveyance  of  tbe 
said  premises  to  the  defendant  Joseph  Hull, 
and  after  tbe  execution  and  delivery  by  the 
said  Joseph  Hull,  and  the  said  Port  Tampa 
Phosphate  Company  of  the  instrument,  'Ex- 
hibit A*  hereto,  the  said  Port  Tampa  Phos- 
phate Company  continued  and  renialiied  in 
possession  of  the  said  premises,  and  contia* 
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tinned  to  endeaTor  to  complete  the  plu»- 
phate  plant  thereon  so  as  to  place  the  Bame 
In  cfflidltlon  for  mining  phosphate  from  the 
>8ld  premises,  end  the  said  Joseph  Hull  ad- 
ranced  to  the  said  Port  Tampa  Phoqihate 
Company  for  the  purpose  of  carrying  on  the 
said  improTements  and  completion  of  said 
plant  snms  of  mon^  from  time  to  time,  the 
exact  amonnt  of  which  Is  nnknown  to  your 
orator,  but  yonr  orator  alleges,  on  Informa- 
tion and  belief,  that  the  Sums  of  money  so 
advanced  by  the  said  defendant  Joseph  Hull 
subsequently  to  the  execution  of  the  said 
deed  of  conveyance  to  him  amounted  to  ap- 
proximately tiie  sum  of  $12,000,  and  all  of 
the  said  moneys  so  advanced  were  applied 
by  the  said  Port  Tampa  Phosphate  Company 
towards  the  construction,  extension,  and  com- 
pletion of  the  said  phosphate  plant  on  the 
said  premises. 

"Ninth.  That  the  said  Port  Tampa  Phos- 
phate Company  continued  In  posset^sion  of 
the  said  premises,  and  continued  to  endeavor 
to  complete  the  same  preparatory  to  com- 
mencing mining  operations  tliereou,  uutu. 
wit,  November'  9,  A.  D.  1905,  when,  owing  to 
its  embarrassed  circumstances,  a  petition  In 
bankruptcy  was  filed  against  It  In  the  Dis- 
trict Conrt  of  the  United  States  for  the  Dis- 
trict of  Massachusetts,  under  the  laws  of 
wblcb  state  the  said  Port  Tampa  Phosphate 
Company  was  Incorporated,  and  where  It  had 
Its  domicile,  and  the  said  Port  Tampa  Phos- 
phate Company,  to  wit,  on  the  27th  day  of 
November,  A.  D.  1905,  was  duly  adjudged 
a  bankrupt  by  the  said  District  Court  of  the 
United  States  for  the  District  of  Massachu- 
setts, and  yoor  orator  was  duly  appointed  on 
the  said  date  as  trustee  of  the  said  bankrupt 
corporatlcm,  and  thereafter,  to  wit,  on  the 
27th  day  of  December,  A.  D.  1905,  your  ora- 
tor dnly  qualified  as  such  trustee,  and  is  now 
trustee  of  the  bankrupt  estate,  and  as  such 
trustee  your  orator  brings  this  bill  of  com- 
plaint. 

Tenth.  That  Immediately  upon  the  ap- 
pointment of  your  orator  as  trustee  in  bank- 
ruptcy of  the  said  Port  Tampa  Phosphate 
Company  all  of  the  property,  including  that 
herein  described,  of  which  the  said  Port 
Tampa  Phosphate  Company  was  in  posses- 
sion at  tbe  time  of  the  said  adjudication  and 
of  the  appointment  and  qualification  of  your 
orator  as  trustee  in  bankruptcy,  vested  in 
your  orator  as  such  trustee  in  bankruptcy, 
and  yonr  orator  became  entitled  to  the  pos- 
session thereto  but  yonr  orator  alleges  that, 
after  his  appointment  and  qualification  as 
trustee  in  bankruptcy  of  the  estate  of  said 
corporation,  the  defendant  Joseph  Hull  in- 
stituted an  action  of  ejectment  In  the  Clr> 
cult  Court  of  the  United  States  for  the 
Southern  Distrtct  of  Florida  against  one  N. 
B.  Childs  and  tbe  said  Port  Tampa  Phos- 
phate Company,  to  wblcb  your  orator  was 
not  made  a  par^,  nor  did  be  become  a  party, 
and  In  wblcb  no  service  was  bad  upon  tbe 
said  Fort  Tampa  Phosphate  Company  or  any 
oflteer,  agent;  or  representatlTe  of  the  s>aid 


Fort  Tampa  Phosphate  Company,  and  In 
which  it  did  not  appear,  but  In  which,  as 
your  orator  Is  Informed  and  believes,  thetmly 
service  made  was  upon  N.  B.  Childs,  a  dep- 
uty sheriff  of  Polk  county,  Fla.,  In  poss^ 
slon  of  the  personal  property  on  tbe  shld 
premises  under  certain  writs  of  attachment 
Issued  out  of  the  circuit  court  of  Polk  coun- 
ty, Fla.,  and  In  tbe  said  proceeding  In  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Florida  to  which  neither 
the  said  Port  Tampa  Phosphate  Company 
nor  your  orator  were  made,  or  become,  par- 
ties, the  defendant  Joseph  Hull  on  or  about 
the  Sd  day  of  March,  A.  D.  1000,  secured  a 
Judgment  by  default  and  a  final  Judgment 
purporting  to  award  him  possession  of  the 
said  premises,  and  under  the  said  Judgment 
the  defendant  Joseph  Hull  entered  Into  the 
possession  thereof. 

"Eleventh.  That  thereafter,  to  wit,  on  the 
6th  day  of  November,  A,  D.  1906,  the  defend- 
ant Joseph  Hull,  who  was  then  and  Is  now 
a  large  stockholder  and  the  president  of  the 
defendant  Prairie  Pebble  Fhospbme  Compa- 
ny, a  corporation,  undertook  to  convey  the 
said  premises  to  the  Prairie  Pebble  Phos- 
phate Company,  but  yonr  orator  alleges  that 
the  said  Prairie  Pebble  Pliospuat«  v.^ymp..  ./ 
at  the  time  of  the  conveyance  to  It  of  the 
said  premises  had  full  notice  and  knowledge 
of  all  the  facts  hereinbefore  set  forth,  and 
of  your  orator's  rights  In  the  premises,  and 
thereafter,  to  wit,  on  the  25th  day  of  July, 

A.  D.  1907,  the  said  Prairie  Pebble  Phosphate 
Company  undertook  to  mortgage  th^  said 
premises,  together  with  other  premises,  to 
the  defendant  Savannah  Trust  Company,  of 
which  corporation  the  defendant  Joseph  Hull 
was  also  a  large  stodcbolder,  and  a  director 
and  officer,  which  last-mentioned  corporation 
at  the  time  of  tbe  execution  and  delivery  to 
it  of  the  said  mortgage,  tbe  amount,  terms, 
and  conditions  of  which  are  unknown  to 
your  orator,  also  had  full  notice  and  knowl- 
edge of  all  of  the  facts  hereinbefore  set 
forth  and  of  your  orator's  rl^ts  in  Ibe  pr«m- 
Ises. ' 

"Twelfth.  Tour  orator  further  alleges  that 
the  defendant  Joseph  Hull  and  the  defendant 
Prairie  Pebble  Phosphate  Company  since  ac- 
quiring possession  of  tbe  said  premises  as 
hereinbefore  set  forth  have  operated  the 
same  as  a  phosphate  plant  and  mining  plant, 
and  removed  from  the  soil  of  said  premises 
and  mined  therefrom  many  thousand  tons 
of  phosphate  rock  and  sold  and  disposed  of 
tbe  same,  and  that.  If  an  accounting  were 
bad  between  your  orator  and  the  said  de- 
fendants, thwe  would  be  due  to  your  orator, 
after  paying  in  full  all  moneys  advanced  by 
tbe  defendant  Jos^h  Hull  to  the  said  Port 
Tampa  Phosphate  C<Hnpauy  with  interest 
thereon,  a  la^  sum  of  money,  to  wit,'  the 
sum  of  $100,000  and  upwards. 

"Thirteenth.  Tour  orator  further  all^fes 
that  the  deed  of  conv^ance  of  the  said  prem- 
ises to  the  defendant  Jos^h  Hull  by  tbe  said 

B.  C  Stuart  and  C  O.  Meminger,  as  afore- 

Digitized  by  Google 


758  60  SOUTHERN  BEPOttTEB.  <Fla. 


said.  Id  coDBideratlon  of  the  payment  by  the 
Bald  Joseph  Hull  of  the  balance  of  the  said 
purchase  price  and  the  further  advances  to 
be  made  by  the  said  Joseph  Hull,  did  not  op- 
erate to  make  the  defendant  Joseph  Hull  the 
owner  thereof;  but  merely  gave  him  a  se- 
curity thereon  for  the  amount  of  bla  ad- 
vanoes  and  Interest  for  the  following  rea- 
sons, rlz. : 

"(a)  The  Bald  premises  constituted  the  en- 
tire plant  and  property  of  the  Bald  corpora- 
tion acquired  for  the  purpose  of  carrying  out 
the  business  of  the  corporation  for  which  It 
was  Incorporated,  and  that  the  same  could 
not  be  sold  by  the  board  of  directors  of  the 
said  corporation  without  assent  of  its  stock- 
holders, which  consent  was  never  requested 
or  given  by  the  stockholders. 

"(b)  The  said  premises,  after  the  execu- 
tion and  delivery  of  the  said  deed  of  con- 
veyance to  the  said  Joseph  Hull,  continuous- 
ly remained  in  the  possession  of  the  said 
Port  Tampa  Phosphate  Company  until  after 
the  appointment  of  your  orator  as  trustee  In 
bankruptcy  of  the  said  corporation,  and  the 
snid  Port  Tampa  Phosphate  Company  during 
all  that  period  continuously  exercised  acts  of 
dominion  and  ownership  over  the  same  with 
the  consent  of  the  defendant  Joseph  Hull,  and 
the  consideration  for  the  said  conveyance 
was  only  a  fractional  part  of  the  actual  val- 
ue of  the  said  premises,  and  by  reason  there- 
of the  said  conveyance.  If  a  conveyance,  was 
fraudulent  and  void  as  to  creditors  of  the 
said  Port  Tampa  Phosphate  Company,  and 
your  prator  alleges  that  there  were  such 
creditors  then  existing  whose  claims  still  re- 
main unpaid. 

"(c)  The  said  conveyance  to  the  said  Jo- 
seph Hull,  in  connection  with  the  said  instru- 
ment of  defeasance,  'Exhibit  A,'  hereto  were 
and  constituted  a  mere  security,  and  the  said 
Port  Tampa  Phosphate  Company  at  all  times 
prior  to  the  appointment  of  your  orator  as 
Its  trustee  In  bankruptcy  was  the  equitable 
owner  of  the  said  premises,  and  your  orator 
Is  now  the  equitable  owner  thereof. 

"Fourteenth.  That  your  orator  is  entitled 
to'  an  accounting  from  the  defendants  Joseph 
Hull  and  the  Prairie  Pebble  Phosphate  Com- 
pany to  determine  the  amount  of  phosphate 
rock  that  has  been  mined  and  removed  from 
the  said  premises  and  the  other  property 
that  has  l>een  taken  and  removed  therefrom 
or  consumed  by  the  said  defendants,  and  to 
a  determination  on  such  accounting  of  the 
value  thereof,  and  to  a  decree  that  the  bal- 
ance found  to  be  due  to  your  orator  on  such 
an  accounting  after  deducting  all  moneys  ad- 
vanced by  the  defendant  Joseph  Hull  to  the 
said  Port  Tampa  Phosphate  Company  shall 
be  paid  to  your  orator  as  trustee  In  bank- 
ruptcy of  the  said  Port  Tampa  Phosphate 
Company,  and  that  the  said  premises  shall 
be  conveyed  by  the  said  Prairie  Pebble  Phos- 
phate Company  to  your  orator  as  such  trus- 
tee In  bankruptcy,  and  that  any  claim  on  the 
part  of  the  said  defendant  Prairie  Pebble 
Phosphate  ConqHinr,  a  corporation,  or  the 


said  Savannah  Trust  Company,  a  corporation, 
shall  be  canceled  as  clouds  upon  the  title  of 
your  orator  to  the  said  premises. 

"Fifteenth.  And,  should  such  accounting 
when  completed  as  prayed  by  year  orator 
show  that  there  Is  due  to  the  said  Joseph 
Hull  from  the  Port  Tampa  Phosphate  Com- 
pany on  the  money  advanced  to  said  compa- 
ny any  sum  or  sums  of  money  whatsoever, 
your  orator  stands  ready  and  willing  to  iiay 
the  same  to  the  said  Joseph  Hall,  and  here- 
by expressly  agrees  to  pay  the  same  Into 
court  as  soon  as  any  such  amount  of  In- 
debtedness should  be  ascertained. 

"To  the  end,  therefore,  that  the  said  de- 
fendants Joseph  HuU  and  the  Prairie  Pebble 
Phosphate  Company,  a  corporation,  and  the 
Savannah  Trust  Company,  a  corporation,  and 
each  of  them,  may  if  they  can  show  cause 
why  your  orator  should  not  have  the  relief 
herein  and  hereby  prayed,  and  that  they  may. 
but  not  under  oath,  answers  under  oath  of 
the  said  defendants  being  hereby  expressly 
waived,  according  to  the  best  and  utmost  of 
their  several  and  respective  knowledge,  re- 
membrance, information,  and  belief,  full, 
true,  direct,  and  perfect  answer  make  to  all 
and  singular  the  premises  In  as  full  and  par- 
ticular a  manner  as  If  the  same  were  berela 
set  forth  as  Intem^atorlea,  and  the  said  de 
fendants  qpedally  interrogated  In  regard 
thereto. 

"And,  In  view  of  the  premises,  may  It 
please  your  honor  to  order,  adjudge,  and  de- 
cree that  an  accounting  be  bad  by  and  under 
the  direction  of  a  master  of  the  conrt  to  be 
appointed  for  that  purpose,  to  ascertain  and 
report  to  the  court  the  amount  In  fnll  of  all 
phosphate  or  other  property  that  may  hare 
been  removed  by  the  defendant  Joseph  Hull 
or  the  Prairie  Pebble  Phosphate  Company 
from  the  said  premises,  or  otherwise  convert- 
ed by  the  defendants,  as  well  as  the  amount 
due  to  the  defendant  Joseph  Hull  for  mon- 
eys advanced  In  the  payment  of  the  balance 
of  the  purchase  price  of  the  said  premises, 
and  for  expenditures  on  the  said  property  by 
the  said  Port  Tampa  Phosphate  Company 
after  the  purchase  of  the  said  premises,  and 
to  further  order,  adjudge,  and  decree  that 
the  said  defendants  Joseph  Hull  and  tbe 
Prairie  Pebble  Phosphate  Company  should 
pay  to  your  orator  as  trustee  In  bankrupt- 
cy of  the  said  Port  Tampa  Phosphate  Cmnpa- 
ny  tbe  balance  found  to  be  due  hlm  upon  sncb 
accounting. 

"May  it  please  your  honor  to  order,  adjudge, 
and  decree  that  the  claims  of  tbe  d^endaats 
Joseph  Hull,  the  Prairie  Pebble  Phosphate 
Company,  a  corporation,  and  the  Savannah 
Trust  Company,  a  corporation,  and  each  of 
them,  shall  be  canceled  and  set  aside  as 
clouds  upon  the  title  of  your  orator  to  tbe 
said  premises,  and  that  they,  and  each  of 
them,  shall  execute  and  deliver  onto  your 
orator  sufficient  deeds  of  release  releaslns 
unto  your  orator  any  and  all  their  rights  or 
claims  therein,  and  that  your  orator 
thereupon  be  quieted  In  bis  title  to  the  wM 
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premlseB  as  against  tbe  clalmi  of  the  said 

defendants,  and  each  of  them. 

"May  It  fnrtber  please  your  honor  to  en- 
join and  restrain  the  defendants  Jmepb  HoU 
and  the  Prairie  Pebble  Phosphate  Company, 
a  corporation,  and  each  of  them,  and  their 
and  of  their  agents,  Berrants,  and  employes, 
daring  tbe  pendency  of  this  litigation,  from 
mining  or  removing  any  phosphate  rock  or 
other  property  from  the  premises  herein  de- 
scribed, and  to  fnrtber  order,  adjudge,  and 
decree  that  a  receiver  of  tbe  said  premises 
be  appointed  to  take  charge  and  control  of 
the  same,  and  to  care  for  and  protect  the 
same  during  the  pendency  of  this  litigation, 
and  that  yoar  orator  may  bare  such  other 
and  farther  relief  as  be  may  be  entitled  to 
under  the  facts  set  up  in  bis  bill." 

Exhibit  A. 

"This  agreement  made  this  9th  day  of 
June,  1905.  between  the  Port  Tampa  Phos- 
phate Company,  a  corporation  of  the  state  of 
Massachusetts  of  tbe  first  part,  and  Joseph 
Hull  of  Sawinah,  Georgia,  of  the  second 
part: 

"Whereas,  the  said  Port  Tampa  Phosphate 
Company  owns  the  property  hereinafter  de- 
scribed under  and  by  virtue  of  a  certain  con- 
tract dated  tbe  19th  day  of  November,  1904, 
between  Clarence  A.  Boswell  and  wife  of  tbe 
first  part,  and  H.  W.  Rowell  of  tbe  second 
part,  which  said  contract  has  been  duly  as- 
signed by  the  said  Row^l  to  the  said  Port 
Tampa  Phosphate  Company ;  and 

"Whereas,  tbe  said  Port  Tampa  Phosphate 
Company,  under  and  by  virtue  of  a  certain 
resolution  of  the  Board  of  Directors  of  said 
company  passed  on  the  23d  day  of  May,  1905, 
has  sold  the  said  property  to  the  said  Joseph 
Hull  and  has  caused  tbe  same  to  be  conveyed 
to  the  said  Joseph  Hull  by  E.  C.  Stuart  and 
C.  O.  Memlnger  being  the  assignee  of  all  tbe 
rights  and  Interests  of  the  said  Boswell  and 
wife  under  said  contract ;  and 

"Whereas,  the  said  Hull  has  agreed  to  sell 
back  and  reconvey  the  said  property  to  the 
said  Port  Tampa  Phosphate  Company  at  any 
time  within  four  months  from  tbe  date  here- 
of, upon  the  payment  to  him  by  the  said  Port 
Tampa  Phosphate  Company  of  the  sum  of 
thirteen  thousand  four  hundred  and  four  dol- 
lars and  seventy  seven  cents  (tlS,404,77)  and 
such  other  and  further  sums  of  money  which 
may  have  been  advanced  or  imld  out  by  tbe 
said  Hull,  In  tbe  improvement  or  operation  of 
said  property,  together  with  a  profit  of  six- 
teen per  cent  (16%)  on  any  such  sums  so  ad- 
vanced or  paid  out 

"Now,  therefore,  this  agreement  wltness- 
etb :  That  the  said  Joseph  Hull  for  and  In 
consideration  of  tbe  premises,  does  hereby 
agree  and  bind  himself,  his  executors  and 
administrators  and  assigns,  upon  tbe  pay- 
ment to  bim  by  the  said  Port  Tampa  Phos- 
phate Company  or  its  assigns,  of  the  said 
principal  sum  of  $13,404.77  and  of  «nch  oth- 
er and  farther  sums  which  may  have  been 
paid  out  or  advanced  by  him  in  the  operation 
ur  Improvement  of  said  property,  together 


with  a  profit  of  sixteen  per  cent  on  such 
sums  BO  advanced  or  paid  out  that  he  shall 
convey  to  the  said  Port  Tampa  Phosphate 
Company,  or  its  assigns,  all  the  following  de- 
scribed property : 

"The  south  half,  and  the  south  half  of  the 
northeast  quarter  and  tbe  southeast  quarter 
of  the  northwest  quarter  of  section  thirty- 
four  (34)  in  township  twenty-nine  (29)  south, 
range  twenty-three  (23)  east,  containing  In 
all  four  hundred  and  forty  (440)  acres,  more 
or  less,  subject  to  a  right  of  way  for  a  rail- 
road track  across  said  land  according  to  the 
terms  of  an  agreement  of  even  date  herewith, 
together  with  the  buildings  situate  thereon 
consisting  of  three  storehouses,  one  mill 
building,  eleven  dwelling  houses,  and  one 
commissary  and  ofQce  building.  And  also  the 
following  personal  property  now  located  upon 
said  premises  and  described  as  follows :  One 
drier,  three  (3)  stationary  engines,  six  boil- 
ers, five  force  pumps,  one  lot  of  tools,  one 
Worthington  pump  16x9x10,  one  feed  and 
service  pump  3"  suction  and  4"  dlscliarge; 
all  elevator  chains  and  buckets,  two  rock 
cars,  twelve  hundred  feet  steel  rails,  all  pul- 
leys, shaftings,  sprockets,  wheels,  rotary  and 
wrinsing  screens,  debris,  hoppers,  one  Cam- 
eron pump  No.  10.  one  Cameron  pump  18x9x- 
20,  one  Cameron  pump  No.  16564  6"  discharge 
and  6"  suction,  one  lot  of  trailer  tubes,  all 
iron  and  galvanized  pipe,  all  pipe  fittings, 
gear,  pulleys,  valve  and  valve  fittings,  one 
lot  of  box  and  post  hangers,  two  vertical 
marine  engines,  one  Moran  Joint,  and  all  oth- 
er personal  property  Including  office  furniture 
and  fixtures. 

"The  Port  Tampa  Phosphate  Company 
agrees  tbat  If  it  shall  fall  to  exercise  its  right 
to  repurchase  said  property  within  the  time 
prescribed,  this  contract  shall  forthwith  be- 
come void  and  of  none  efFect.  and  the  said  Jo- 
seph Hull  shall  own  said  properties  free  from 
any  claim  or  demand  of  the  said  Port  Tampa 
Phosphate  Company. 

"In  witness  whereof  the  said  Port  Tampa 
Phosphate  Company  has  caused  this  agree- 
ment to  be  executed  by  Its  president  and  said 
Joseph  Hull  has  executed  tiie  same  in  proper 
person  in  duplicate, 
"Joseph  HulL 

"Port  Tampa  Phosphate  CSompany, 
"H.  W.  Rowell,  Pres. 
"Signed,  sealed,  and  delivered  in  the  pres- 
ence of  W.  W.  MacEall." 

The  amended  bill  differs  flrom  tbe  original 
bill  only  In  the  insertion  therein  of  the  par* 
agraph  numbered  "Fifteenth"  and  of  the  gen- 
eral prayer. 

To  such  amended  bill  tbe  defendants  inter- 
posed two  demurrers,  which  are  as  follows : 

"Demurrer  of  the  above-named  defendants 
and  each  of  th^  to  that  part  of  the  second 
bill  of  complaint  of  the  said  plaintiff  In  this 
cause  designated  therein  by  tbe  number  Thir- 
teenth,' and  divided  into  subsections  or  par- 
agraphs designated  by  the  letters  'a/  *b,'  and 
'cv*  and  which  reads  as  follows : 

"  miirteenth.  Tonr  orator  tarther  alleges 
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that  ttie  deed  of  coDveyance  of  the  said  prem- 
ises to  the  defendant  Joseph  Hull  by  the  said 
G.  C.  Staart  and  C.  G.  Memlnger,  as  afore- 
said. In  consideratloa  of  the  payment  by  the 
said  Joseph  Hull  of  the  balance  of  the  said 
purchase  price,  and  the  further  advances  to 
t>e  made  by  the  said  Joseph  Hull,  did  not  op- 
erate to  make  the  defendant  Joseph  Hull  the 
owner  thereof,  but  merely  gave  him  a  secu- 
rl^  thereon  for  the  amount  of  his  advances 
and  interest  for  the  following  reasons,  viz. : 

"  *(a)  The  Bald  premises  constituted  the  en- 
tire plant  end  property  of  the  said  corpora- 
tion acqnlred  for  the  purpose  of  carrying  out 
the  business  of  the  corporation  for  which  it 
was  Incorporated,  and  the  same  could  not  be 
sold  by  the  board  of  directors  of  the  said  cor- 
poration without  assent  of  Its  stockholders, 
which  consent  was  never  requested  or  given 
by  the  stockholders. 

"  '(b)  The  said  premises,  after  the  execu- 
tion and  delivery  of  the  said  deed  of  convey- 
ance to  the  said  Joseph  Hull,  continnously 
remained  in  the  possession  of  the  said  Port 
Tampa  Phosphate  Company  until  after  the 
appointment  of  your  orator  as  trustee  In 
bankruptcy  of  the  said  corporation,  and  the 
said  Port  Tampa  Phosphate  Company  during 
all  that  period  continuously  exercised  acts  of 
dominion  and  ownership  over  tbe  same  with 
the  consent  of  the  defendant  Joseph  Hull,  and 
the  consideration  for  the  said  conveyance 
was  only  a  fractional  part  of  the  actual  value 
of  the  said  premises,  and  by^  reason  thereof 
the  said  conveyance,  if  a  conveyance,  was 
fraudulent  and  void  as  to  creditors  of  the 
said  Port  Tampa  Phosphate  Company,  and 
your  orator  alleges  that  there  were  such  cred- 
itors then  existing  whose  claims  still  remain- 
ed unpaid. 

'"(c)  The  said  conveyance  to  the  said  Jo- 
seph Hull,  in  connection  with  the  said  instru- 
ment of  defeasance,  "Exhibit  A"  hereto,  were 
and  constituted  a  mere  security,  and  the  said 
Port  Tampa  Phraphate  Company  at  all  times 
prior  to  the  appointment  of  your  orator  as 
Its  trustee  In  bankruptcy  was  the  equitable 
owner  of  the  said  premises,  and  your  orator 
fs  now  Hie  equitable  owner  thereof.' 

"These  defendants  and  each  of  them  by 
protestation,  not  confessing  or  acknowledg- 
ing all  or  any  of  the  matters  and  things  In 
that  part  of  the  said  plaintiff's  bill  contained, 
and  hereby  demurred  to  to  be  true  In  the 
manner  and  form  as  the  same  Is  therein  and 
thereby  set  forth  and  alleged,  do  demur  to 
said  part  of  the  said  bill  and  for  cause  of  de- 
murrer show : 

"(1)  On  the  ground  that  the  said  part  and 
thirteenth  section  of  tbe  bill  attempts  to  state 
a  cause  of  action  separate  and  distinct  from 
the  remainder  of  the  bill  of  complaint,  and 
does  not  state  any  separate  cause  of  action. 

"(2)  That  said  part  and  thirteenth  section 
of  the  bill  In  no  way  aids  to  make  out  a  cause 
of  action  as  set  np  in  the  remainder  of  the 
bill  not  covered  by  this  demurrer. 

"(3)  That  the  plalntift  does  not  represent 
tlie  rto^bolders  at  the  Port  Tampa  Phos- 


phate Company,  and.  If  he  did  represent  them, 
he  is  estopped  and  has  lost  fals  right  by  lapse 
of  time  and  acquiescence  to  question  the  said 
conveyance  to  defendant  Hull  as  a  ralld  deed 
of  conveyance  of  the  legal  title. 

"(4)  That  evidence  Is  admissible,  if  admis- 
sible at  all,  under  Hie  allegations  of  tbe  other 
parts  of  the  bill  nor  covered  by  this  demurrer 
of  tbe  value  of  the  property  at  the  time  of 
said  conveyance  to  Hull  and  of  the  amoant 
Hull  paid  for  said  conveyance.  And  sabsec- 
tlOD  of  said  thirteenth  section  of  tbe  bill, 
designated  therein  by  the  letter  'b,*  states  no 
Issuable  facts  tending  to  establish  that  such 
conveyance  was  fraudulent  and  void  as  to 
creditors  of  the  said  the  Port  Tampa  Phos- 
phate Company,  but  states  merely  an  argu- 
mentative conclusion  of  law. 

"(5)  That  subsection  of  the  thirteenth  sec- 
tion of  the  bill,  designated  by  the  letter  *c,* 
attempts  to  set  up  that  said  deed  of  convey- 
ance to  defendant  Hull  and  his  contract  with 
the  Port  Tampa  Phosphate  Company,  'Exhibit 
A'  to  the  bill  and  made  a  part  thereof,  con- 
stitute a  distinct  cause  of  action  separate 
from  and  Ind^endent  of  the  allegations  Id 
the  bin  not  covered  by  this  demurrer,  but 
they  do  not  state  such  cause  of  action. 

"(6)  And  on  other  grounds  apparent  on  the 
face  of  the  said  thirteenth  section  of  the  bill." 

"The  demurrer  of  the  above-named  defend- 
ants to  a  part  of  second  bill  of  complaint  of 
the  said  plnintiET  In  this  cause: 

"These  defendants  by  protestation,  not  con- 
fessing or  acknowledging  all  or  any  of  the 
matters  and  things  In  the  said  plaintiff's  bill 
contained  to  be  true  In  the  manner  and  form 
as  the  same  are  therein  and  thereby  set  forth 
and  alleged,  do  severally  demur  to  a  part  of 
the  said  bill,  and  for  cause  of  demurrer  show : 

"(1)  That  the  plaintiff  hath  not  In  and  by 
the  part  of  his  said  bill  demurred  to  make 
or  stated  such  a  case  as  entitled  him  in  a 
court  of  equity  to  the  relief  against  them  as 
prayed  for  in  the  said  bill,  or  to  any  relief. 

"(2)  Because  In  the  part  of  the  said  bill 
of  complaint  demurred  to  there  Is  no  direct, 
positive  averment  that  there  was  any  agree- 
ment or  contract  between  the  defendant  Jo- 
seph Hull  and  the  said  the  Port  Tampa  Phos- 
phate Company  that  the  deed  of  conveyance 
of  tbe  property  described  In  the  bill  by  E. 
C.  Stuart  and  C.  G.  Meminger  was  taken  and 
held  as  a  mortgage  for  money  lent;  and  In 
this  respect  the  said  bill  Is  too  vague  and 
uncertain  to  tender  any  Issue.  There  is  no 
averment  in  the  bill  that  the  defendant  Hull 
lent  any  money  to  the  Port  Tampa  Phosphate 
Company  or  that  the  Port  Tampa  Phosphate 
Company  borrowed  any  money  from  the  said 
Hull.  The  bill  shows  on  Its  face  and  exhibit 
attached  thereto  that  the  Port  Tampa  Phos- 
phate Company  never  agreed  to  pay  said  Hull 
any  money  and  never  became  bound  to  do  so. 

"(3)  Because  in  and  by  the  fourteenth  sec- 
tion of  the  said  bill  and  the  prayer  thereof 
the  plaintiff  claims  relief  which  this  court  Is 
not  competent  to  give,  in  tlito:  That  this 
court  has  no  power  or  Jurisdiction  to  apply 
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the  rents  and  profits  of  the  premises  which 
may  be  due  from  the  defendants  or  any  of 
tbem.  If  any  Is  doe,  to  the  payment  of  the 
moneys  admitted  in  the  said  bill  and  claimed 
to  be  dne  Jos^ih  Hull  as  a  creditor  of  the 
Bald  bankmpt  This  court  is  without  power 
or  Jurisdiction  to  decree  what.  If  anything, 
may  be  due  from  the  defendants  or  either  of 
them  for  phosphate  removed  from  the  land, 
to  be  applied  to  pay  what  Is  due  Joseph  Hull 
as  set  forth  In  the  bill,  whether  the  case  made 
by  the  bill  Is  that  of  a  mortgage  or  not,  be- 
cause flucii  moneys.  If  any,  belong  to  tiie  other 
creditors  of  the  bankrupt. 

"(4)  Because  the  bill  does  not  all^e  that 
the  amount  tliat  the  plaintlft  admits  to  be 
due  said  Hull  was  ever  tendered  him  before 
this  suit  was  brought,  and  because  there  Is 
no  offer  In  the  bill  to  do  equity  or  that  the 
plaintiff  Is  ready,  able,  and  willing  to  pay  the 
amount  be  admits  to  be  due  the  said  Hull ; 
nor  is  there  any  excuse  stated  in  the  bill  for' 
not  Iiaving  tendered  the  amount  due  Hull  be- 
fore suit  brought,  and  for  not  alleging  in 
tbe  bill  that  plaintiff  was  ready,  able,  and 
willing  to  pay  the  amount  which  may  be  de- 
creed to  be  dne  the  said  Hull,  Including 
moneys  which  may  be  found  to  be  due  to  the 
defendants  or  either  of  them  on  account  of 
improvements  and  betterments  made  by  the 
defendants  or  either  of  them  in  good  faith 
on  the  said  properties. 

"(5)  Because  It  Is  shown  In  and  by  the  said 
bill  of  complaint  that  the  plaintiff  as  trustee 
in  bankmptcy  has  a  full  and  complete  and 
adequate  remedy  at  law;  that  hla. remedy  at 
law  is  more  complete  and  adequate  than  this 
conrt  Is  competent  to  give  upon  the  theory 
of  the  rights  of  the  trustee  presented  by  the 
said  bill. 

"(6)  The  bill  does  not  pray  any  discovery, 
and  the  court  is  without  power  or  authority 
to  grant  the  specific  relief  prayed. 

"(7)  No  case  is  made  by  the  bill  for  an  ac- 
counting in  equity ;  It  appearing  from  the  bill 
that.  If  the  plaintiff  did  not  know  how  much 
money  Hull  paid  out.  It  was  because  plaintiff 
chose  to  be  willfully  Ignorant  and  could  have 
known  by  making  due  Inquiry  either  of  the 
said  Hull  or  of  the  officers  of  the  said  the 
Port  Tampa  Phosphate  Company. 

"(7%)  Because  the  bill  is  multifarious  and 
a  misjoinder  of  distinct  causes  of  action,  in 
that  the  Savannah  Trust  Company  has  no  In- 
teresf  in  respect  to  the  amount  Hull  or  the 
Prairie  Pebble  Phosphate  Company  owe  plain- 
tiff for  rock  removed,  nor  has  either  of  the 
latter  defendants  any  Interest  In  respect  to 
tbe  amount  the  other  owes  for  rock  removed, 
and  U  is  In  violation  of  good  pleading  in  a 
suit  to  ronove  a  cloud  on  title  to  Join  therein 
money  demands  against  a  part  of  tbe  defend- 
ants. 

"(8)  And  for  divers  other  good  and  suffi* 
cient  grounds  of  demurrer  appearing  upon  the 
face  of  the  said  bill- 

"This  demurrer  is  to  all  of  tbe  said  second 
bUl  of  complaint  except  that  p^t  o<  It  or 
ncUon  numbered  18." 


On  tbe  9th  day  of  February,  1909,  the  trial 
court  made  an  order  overruling  each  of  such 
demurrers.  From  this  interlocutory  decree 
or  order  the  defendants  have  entered  their 
appeal  to  this  court,  and  have  filed  the  fol- 
lowing assignment  of  errors: 

"First  The  court  erred  In  overruling  the 
demurrer  of  the  several  defendants  to  all  of 
the  bill  of  complaint  except  the  part  of  sec- 
tion thereof  numbered  thirteenth.  In  this: 
That  tbe  court  should  have  sustained  said 
demurrer  on  the  ground  that  the  facts  stated 
In  the  bill  do  not  entitle  the  plaintiff  to  any 
relief  In  a  court  of  equity ;  and  particularly 
because  the  said  bill  does  not  state  any  facts 
In  issuable  form  to  admit  evidence  to  turn  a 
deed  absolute  on  its  face  into  a  mortgage  se- 
curity, there  being  in  the  said  bill  of  com- 
plaint no  direct,  positive  averment  that  there 
was  any  agreement  or  understanding  between 
tbe  defendant  Joseph  Hull  and  the  said  Port 
Tampa  Phosphate  Company  that  the  deed 
of  conveyance  of  the  properly  described  In 
the  bill  by  E.  C.  Stuart  and  C.  G.  Meminger 
was  received  and  held  as  a  mortgage  for 
money  lent,  and  In  this  respect  the  bill  Is  too 
vague  and  uncertain  to  tender  any  issue  upon 
that  subject,  and  because  there  is  no  aver- 
ment In  tbe  bill  that  the  defendant  Hull  ever 
lent  any  money  to  the  Port  Tampa  Phosphate 
Company  or  that  said  company  ever  borrowed 
any  money  from  the  said  Hull ;  nor  does  the 
bill  show  that  the  said  company  ever  agreed 
to  pay  any  money,  or  ever  become  bound  to 
pay  any  money. 

"Second.  The  court  below  erred  In  overrul- 
ing tbe  said  demurrer  to  said  bill  of  com- 
plaint on  the  ground  that  the  plaintiff  claims 
In  and  by  tbe  fourteenth  section  of  said  bill 
and  prayer  thereof  relief  which  the  court 
below  was  not  competent  to  give.  In  this: 
That  the  said  court  had  no  power  or  Jurisdic- 
tion to  apply  the  renta  and  profits  of  the 
premises  or  the  amount  due  from  defendants 
for  phosphate  rock  taken  therefrom.  If  any 
was  due,  to  the  payment  of  moneys  admitted 
In  the  said  bill  to  be  due  Joseph  Hull  as  a 
lien  creditor  of  the  said  bankrupt  All 
moneys.  If  any,  due  the  plaintiff  on  account 
of  phosphate  rock  taken  from  the  premises 
described  in  the  bill  belong  to  the  general 
creditors  of  tbe  bankrupi,  and  neltbw  the 
said  trustee  or  the  said  court  or  any  other 
court  has  power,  authority,  or  Jurisdiction 
to  apply  the  same  to  pay  tbe  said  moneys 
admitted  to  be  due  Hull  on  the  theory  that  be 
Is  a  mortgagee. 

"Third.  Tbe  conrt  erred  In  overruling  the 
said  demurrer,  in  this:  That  the  bUl  does 
not  ai\ege  that  the  amount  the  plaintiff  ad- 
mitted in  said  bill  was  due  the  said  Hull 
was  ever  tendered  him  before  tills  suit  was 
brought 

"Fourth.  The  court  erred  In  overruling  the 
said  demurrer,  in  Oils:  That  there  Is  no 
averment  in  the  bill  of  any  offer  to  do  equity, 
or  that  tbe  plaintiff  Is  ready,  able,  and  will- 
ing to  pay  the  amount  he  admits  to  be  due 
said  Hull,  nor  la  there  any  avwmait  In  tbe 
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bill  that  the  platntlff  la  willing  to  pay  the 
amount  which  the  court  may  decree  to  be 
due  the  said  Hull  or  any  of  the  defendants. 

"Fifth.  The  court  erred  In  overruling  the 
Bald  demurrer.  In  this:  That  It  la  shown 
in  and  by  the  said  bill  of  complaint  that  the 
plaintUf  as  trustee  In  bankruptcy  has  full 
and  complete  and  adequate  remedy  at  law, 
and  that  such  remedy  at  law  is  more  com- 
plete and  adequate  than  a  court  of  eQolty  Is 
competent  to  give  upon  the  theory  of  the 
rights  of  the  trustee  as  plaintiff,  prayed  by 
the  said  bill. 

"Sixth.  The  court  erred  In  overruling  the 
said  demurrer,  in  this:  That  the  bill  does 
not  pray  any  discovery,  and  the  court  was 
without  power  or  authority  to  grant  tlw 
specific  relief  prayed. 

"Seventh.  The  court  erred  In  overruling 
said  demurrer.  In  this:  That  no  case  is  made 
In  and  by  the  said  bill  for  an  accounting  In 
equity.  It  appearing  from  the  allegations  in 
the  bill  that,  If  the  plaintiff  did  not  know 
exactly  bow  much  money  Hull  paid  ont  to  the 
said  Port  Tampa  Phosphate  Company,  It  was 
hecanse.plaintlff  ehoae  to  be  wlllfnlly  Igno- 
rant on  the  subject,  and  could  have  known 
the  amount  of  said  moneys  by  making  the 
proper  inquiry  either  of  the  said  Hull  or  of 
the  officers  of  the  said  Port  Tampa  Phosphate 
Company. 

"JBIghth.  The  court  ened  In  overrulli^  the 
said  demurrer,  In  this:  That  the  bill  shows 
on  itB  face  that  it  Is  mnltlfarioos  and  a  mis- 
Joinder  of  distinct  causes  of  action,  in  that 
the  def«idaiit  the  Savannah  Tmst  Company 
has  no  Interest  with  respect  to  the  amount 
of  money  Hull  or  the  Prairie  Pebble  Phos- 
phate Company  owe  for  rock  removed  from 
the  Bald  premises,  nor  have  either  ot  the 
last-named  defendants  any  interest  In  the 
'  amount  the  other  owes  for  said  rock  r«noved. 

"Ninth.  The  court  erred  in  overruling  the 
said  demurrer,  In  this:  That  It  appears  from 
the  said  bin  that  It  la  one  jto  remove  a  cloud 
on  tlUe,  and  the  plaintiff  in  his  said  bill  has 
Joined  therein  a  money  demand  against  some 
or  all  of  the  defendants,  which  la  contrary 
to  the  rule  of  good  pleading. 

"Toith.  The  court  below  erred  In  overrul- 
ing said  demurrer  on  the  part  of  tiie  said 
Prairie  Pebble  I^osphate  Comi»any  and  the 
said  Savannah  Trust  Company  on  the  ground 
that  it  Is  not  shown  In  and  by  the  said  bill 
and  the  facts  alleged  therein  that  the  said 
defendants  were  not  bona  fide  purchasers  for 
value  without  notice,  hut  l^e  contrary  la 
shown  In  the  said  bill. 

"Eleventh.  The  court  erred  In  overruling 
the  second  demurrer  to  the  thirteenth  para- 
graph or  section  of  said  bill,  which  in  the 
said  bill  Is  divided  into  subsections  designat- 
ed by  the  letters  *a,*  *b,'  and  'c,'  and  which 
said  thirteenth  section  of  the  bill  reads  as 
follows: 

"  Thirteenth.  Tour  orator  further  alleges 
that  the  deed  of  conveyance  of  the  said  prem- 
ises to  the  defendant  Jos^  Hull  by  the  said 
B.  a  Stuart  and  a  Q.  Memlnger  as  afore- 


said. In  consideration  of  the  payment  by  the 
said  Joseph  Hull  of  the  balance  of  the  said 
purchase  price  and  the  further  advances  to 
be  made  by  the -said  Joseph  Hull,  did  not 
operate  to  make  the  defendant  Joe^ta  Bnll. 
the  owner  thereof,  but  merely  gave  him  a 
security  for  the  amount  of  his  advances  and 
interest  for  the  following  reasons,  viz.: 

"'(a)  The  said  premises  constltated  the 
ODtlre  plant  and  properQr  of  the  said  cor- 
poration acquired  tor  the  purpose  of  carry- 
ing out  the  bUBlnesB  of  the  corporation  for 
which  it  was  Incorporated,  and  the  same 
could  not  he  sold  by  the  board  of  directors  of 
the  said  corporation  withont  assent  of  Its 
stockholders,  which  consent  was  never  re- 
quested or  given  by  the  stockholders. 

"  *{b)  The  said  premises  after  the  execution 
and  delivery  of  the  said  deed  of  ctmveyance 
to  the  said  Josqili  Hull  contlnaonsly  remain- 
ed In  the  possession  of  the  said  Port  Tampa 
Phosphate  Company  until  after  the  appolnt- 
m^t  of  your  orator  as  trustee  In  bankruptcy 
of  the  said  corporation,  and  the  said  Port 
Tampa  Phosphate  Company  during  all  tliat 
period  continuously  exercised  acts  of  domin- 
ion and  ownership  over  the  same  with  the 
consent  of  the  defendant  Joseph  Hull,  and 
the  consideration  for  the  said  conveyance  was 
only  a  fractional  part  of  the  actual  value  of 
the  said  premises,  and  by  reason  thereof  the 
said  conveyance,  if  a  conveyance,  was  fraudu- 
lent and  void  as  to  creditors  of  the  said  Port 
Tampa  Phosphate  Company,  and  your  orator 
alleges  that  there  were  creditors  th«i  exist- 
ing whose  claims  still  remained  unpaid. 

**  '(c)  The  said  conveyance  to  the  said  Jo- 
seph Hull  In  connection  with  the  said  Instru- 
ment of  defeasance,  "Exhibit  A,"  hereto  were 
and  constituted  a  mere  security,  and  the  said 
Port  Tampa  Phosphate  Company  at  ail  times 
prior  to  the  appointment  of  your  orator  aa  Its 
trustee  In  bankruptcy  was  the  equitable  own- 
er of  the  said  premtees  and  your  orator  Is 
now  the  equitable  owner  thereof.* 

"Said  error  consists,  in  this:  That  by  the 
said  thirteenth  section  it  appears  that  the 
transaction  finally  consummated  between  the 
said  Tampa  Phosphate  Oompany  and  the 
said  Joseph  Hull  was  a  conditional  sale  of 
the  premises  In  question,  and  that,  the  said 
company  not  having  paid  the  said  Hull  witb- 
in  ttie  time  limited  In  the  contract  'Exhibit 
A,'  to  the  said  bill,  tiie  said  Hull  became  and 
was  the  absolute  owner  of  the  said  premises, 
and.  In  this:  Because  the  plaintiff  does  not 
represent  the  stocfcholdws  of  tiw  said  cran- 
pany,  and  could  not  aak  that  the  said  deed  be 
set  aidde  In  their  b^alt  And,  In  this:  Be- 
cause the  subdivision  *tf  ot  tb»  said  section 
thirteen  does  not  state  any  esse  for  Bettli% 
aside  said  conveyance  to  the  said  HulU  on 
the  ground  of  Inadequacy  ctf  price.  And  in 
this:  Because  the  ground  of  relief  In  sub- 
sections 'a'  and  'b*  of  the  said  thirteenth  sec- 
tion are  Inconsistent  with  each  other,  and  In- 
conslsteat  with  the  grounds  for  rtiief  at- 
tempted and  imperfectly  se^  op  In^ecdona 
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fifth  and  Bixth  and  wewaXh  of  tbe  said  Ull 

of  complaint" 

The  complainant  «1m  filed  a  croBs-asslgn- 
ment  of  error  baaed  upon  the  order  sastalo- 
1ns  the  demorrer  of  the  defendants  to  the 
original  blU  upon  the  ground  stated  therein. 

Blsbee  &  Bedell  and  Wilson  &  Swearlngen, 
for  appellants^  Glen  &  Hlmes  and  BL  B.  Onn- 
bj,  for  appellee. 

SHAGKLBFORD,  J.  (after  statlDg  the  facts 
as  above).  We  have  copied  In  full  In  the 
foregoing  statement  the  amended  bill,  the 
demnrrera  Interposed  thereto,  and  the  as- 
signments of  error  predicated  upon  the  or- 
der of  the  court  overruling  such  demurrers, 
omitting  only  the  formal  parts  of  the  sev- 
eral Instmments.  Our  purpose  in  doing  this 
is  to  show  clearly  Just  what  pblnts  are  pre- 
sented to  us  for  consideration  and  determi- 
nation. As  win  be  readily  seen,  all  of  such 
points  are  embraced  within  the  general  ques- 
tion as  to  whether  or  not  the  amended  bill' 
is  sufficient  to  withstand .  tbe  attach  made 
upon  It  by  the  demurrers.  That  question  we 
shall  now  undertake  to  answer,  but  without 
discussing  the  several  assignments  In  detalL 

It  seems  well  to  begin  with  the  considera- 
tion of  the  proper  construction  to  be  placed 
upon  section  2494  of  the  General  Statutes 
of  1906,  which  Is  as  follows: 

"Sec.  2494.  (1981.)  Instruments  deemed 
mortgages. — All  deeds  of  conveyance,  obli- 
gations conditioned  or  defeasible,  bills  of 
sale  or  other  Instruments  of  writing  convey- 
ing or  selling  prc^rty,  either  real  or  per- 
sonal, for  the  purpose  or  with  the  Intention 
of  securing  the  payment  of  money,  wbetber 
sach  Instrument  be  from  tbe  debtor  to  the 
creditor  or  from  the  debtor  to  some  third 
person  In  trust  for  the  creditor,  shall  be 
deemed  and  held  mortgages,  and  shall  be 
subject  to  the  same  rules  of  foreclosure  and 
to  the  same  regulations,  restraints  and  forms 
as  are  prescribed  In  relation  to  mortgages." 

Originally  this  section  formed  section  1  of 
an  act  approved  the  BOth  day  of  January, 
1838,  found  on  page  12  of  the  Acts  of  1838, 
reading  as  follows: 

"Section  1.  Be  It  enacted  by  the  Governor 
and  Legislature  council  of  the  territory  of 
Florida,  that  all  deeds  of  conveyance,  bills 
of  sale,  or  other  Instruments  of  writing,  con- 
veying or  selllug  property,  either  real,  per- 
sonal or  mixed,  for  the  purpose  or  -with  tbe 
Intention  of  securing  tbe  payment  of  money, 
whether  such  deed,  bill  of  sale,  or  other  in- 
stnim^it,  be  from  the  debtor  to  tbe  creditor, 
or  from  tbe  debtor  to  some  third  person  or 
persons  In  trust  for  the  creditor,  shall  be 
deemed  and  held  as  mortgages,  and  shall  be 
subject  to  tbe  same  rules  of  foreclosure,  to 
the  same  regulations  and  restrictions  as  now 
are,  or  may  hereafter  be  prescribed  br  law, 
In  relation  to  mortgages." 

This  act  was  amended  by  chapter  S25,  Acts 
1S52-C^  found  on  page  104,  reading  as  f (d- 
lowi: 


"An  Act  to  Amend  the  Laws  Now  In  Force 
Rdatlng  to  Mortgages. 

'Section  1.  Be  It  enacted  by  the  S«iate 
and  House  of  BepresentatlTes  of  the  State 
of  Florida  In  General  Assembly  convenedf 
that  all  deedi^  obligations,  conditioned  or  de- 
feaalble,  bills  of  sale^  m  other  instruments 
of  writing,  made  for  the  purpose;  or  with  the 
Intmtlcm  of  securing  the  payment  of  money, 
whethOT  mcb  Instruments  of  writing  be  from 
the  dditOT  to  tbe  creditor,  or  from  tiie  debt- 
or to  some  third  person,  or  p«»xis  in  trust 
for  the  creditor,  shall  be  deemed,  and  held 
as  mwtgages,  and  shall  be  subject  to  tbe 
same  rules  of  foreclosure,  to  tbe  same  regu- 
lations, restrlctltHis,  restraints  and  forms,  as 
are  now,  or  hereafter  may  be  prescribed  by 
law  In  relatltm  to  mortgages;  but  In  no 
case,  shall  the  obsolete,  and  antiquated  claim 
In  favor  of  the  mortgagee  to  the  rlgbt  of 
possession  of  the  property,  spedfled  in  said 
mortgage,  or  any  part  thereof,  by  reason  of 
any  alleged  failure  of  jmyment,  or  breach  of 
promise,  or  other  default,  be  recognised  or 
admitted  In  a  Court  of  Justice  In  this  state, 
elthn  by  Judge  or  Jury,  until  all  other  st^ 
and  forms  prescribed  by  law  for  the  fore- 
closure of  mortgages  be  compiled  with  and 
observed. 

"Sea  2.  Be  It  further  enacted,  and  declar* 
ed,  that  a  constructive  possession,  or  posses- 
sion in  the  eye  of  the  law,  by  the  mortgagee, 
shall  not  be  allowed  to  Impair,  or  bring  In 
question,  the  actual,  and  for  ages,  tbe  ad- 
mitted right  of  possession  of  the  mortgagor, 
until  deprived  thereof  by  decree;  that  a 
mortgage  is,  and  shall  be.  held  In  our  courts 
a  specific  Hen  on  property,  thereon  for  a 
specific  object,  and  In  point  of  fact  as  well 
as  law,  tbe  mortgagee  Is  Incapable  of  ac- 
quiring possession  until  after  decree  of  fore- 
closure, and  then  only  by  blddliy;,  and  out 
bidding  all  compedltors  In  market 

"Sec.  8.  Be  it  further  enacted,  that  all  acts, 
or  parts  of  acts,  confilctlng  with  the  true  in- 
tent and  meanii^  of  this  e^^  be  and  the 
same  are  hereby  repealed. 

"(Passed  the  House  of  Representatives, 
January  3,  1858.  Passed  the  Senate,  Janu- 
ary 6,  1863.  Approved  by  the  Governor,  Jan- 
uary 8,  1853.)" 

This  chapter  was  brought  forward,  wltb 
certain  modifications,  into  the  Revised  Stat- 
utes of  1892  as  sections  1981  and  1982.  Such 
section  1981  la  the  same  as  section  2494  of 
the  General  Statutes  of  1906,  which  we  bave 
copied  above,  and  such  section  1982  is  brought 
Into  tbe  (reneral  Statutes  as  section  2496, 
which  Is  as  follows: 

"Sec.  2495.  (1982.)  Nature  of  a  mortgage. 
— A  mortgage  shall  be  held  to  be  a  specific 
Hen  on  the  property  therein  described,  and 
not  a  conveyance  of  the  legal  title  or  of  the 
rlgbt  of  possession." 

Tbe  differences  in  tbe  acts  of  1838  and 
1^  and  tbe  sections  of  tbe  Revised  and  Gen- 
eral Statutes  are  obvious,  so  Uiat  no  com- 
ment thereon  is  necessary. 
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These  sections  In  their  different  forms  hare 
been  before  this  conrt  several  times  for  con- 
Btruction.  Id  McGrlff  v.  Porter,  5  Fla,  373, 
it  was  held  that  the  act  of  January  30,  1838, 
was  "Intended  to  limit  and  restrict  the  op- 
erative force  of  certain  classes  of  convey- 
ances therein  mentioned,  and  not  to  extend 
or  enlarge  the  effect  of  others."  As  was  said 
therein:  "The  act  mentions  'deeds  of  con- 
veyance and  bills  of  sale,'  and  although  it 
uses  the  terms,  or  'other  Instruments  of 
writing,'  yet  these  terms,  upon  a  familiar 
rule  of  interpretation,  must  be  taken  to  mean 
instruments  ejusdem  generis,  of  a  kindred 
character  to  those  which  are  specifically  des- 
ignated, and  this  is  fully  sustained  by  the 
description  which  is  contained  In  the  stat- 
ute, which  shows  that  it  was  designed  to 
operate  on  those  instruments,  alone  which 
have  the  effect  of  'conveying  or  selling  prop- 
erty, real,  personal  or  mixed,  for  the  pur- 
pose or  with  the  intention  of  securing  the 
payment  of  money.'  "  This  construction  has 
been  recognized,  approved,  and  followed  In 
Chalres  v.  Brady,  10  Fla.  133,  and  Lindsay 
V.  Matthews,  17  Fla.  575.  In  Hollingsworth 
V.  Handcock,  7  Fla.  338,  will  be  found  a  dis- 
cussion and  definition  of  the  distinction  or 
difference  between  a  mortgage  and  a  condi- 
tional bill  of  sale.  In  Smith  v.  Hope,  47  Fla. 
295,  35  South.  865,  it  was  held  that,  "where 
parties  Intend  a  conditional  sale  rather  than 
a  mortgage,  the  Intention  will  be  given  ef- 
fect. An  Instrument  in  form  a  conditional 
bill  of  sale,  and  alleged  in  a  bill  seeking  to 
enforce  it  to  be  a  conditional  bill  of  sale,  will 
not,  upon  a  demurrer  to  the  bill,  be  held  a 
mortgage.  If  the  circumstances  under  which 
It  was  given  are  such  that  it  will  be  held  in 
law  a  mortgage,  but  these  do  not  appear 
from  the  bill,  they  must  be  set  up  by  plea 
or  answer.  A  feature  essential  to  a  mort- 
gage is  an  Indebtedness  which  It  Is  designed 
to  secure.  The  existence  of  this  Is  not  im- 
plied In  a  provision  that  a  bill  of  sale  shall 
be  void  if  the  grantors  shall  'pay*  a  certain 
sum  of  money  by  a  certain  day.  Payment 
of  money  does  not  necessarily  imply  a  pre- 
vious binding  obligation  to  pay,  but  may  be 
made  as  the  recompense  or  equivalent  for 
some  present  benefit,  the  procurement  of 
which  is  optional  with  the  prayer."  It  Is 
true  that  in  this  last  cited  case  a  dissenting 
opiDloD  was  filed  by  Mr.  Chief  Justice  Tay- 
lor, In  which  the  writer  hereof  concurred. 
This  case  came  a  second  time  before  this 
court.  See  Smith  v.  Hope,  51  Fla.  541,  41 
South.  69.  The  pleadlDgs  in  tbe.dted  case, 
Including  the  written  instrument  presented 
for  construction,  are  so  variant  from  the 
pleadings  and  written  Instrument  In  the  In- 
stant case  that  such  dted  case  throws  but 
little' light  np(Hi  the  question  now  presented. 
However,  as  we  see  it,  It  makes  practically 
DO  difference,  so  far  as  the  instant  case  is 
concerned,  whether  we  uphold  the  majority 
opinion  or  follow  the  dtssrating  opinion  in 
tlie  cited  case.  Therefore  we  shall  spend  no 
time  In  ^Uacosalng  tbat  point  Without  mean- 


ing to  question  the  correctness  of  either  the 
reasoning  used  or  the  conclnslon  reached  in 
Hollingsworth  v.  Handcock,  supra,  we  would 
call  attention  to  the  points  of  difference  also 
existing  in  that  case  and  in  the  instant  case. 
It  was  held  in  Campbell  Printing  Press  & 
Mfg.  Co.  V.  Walker,  22  Fla.  412,  1  South.  59, 
that  It  was  not  the  intention  either  of  the 
act  of  1838  or  of  1853,  both  of  which  we 
have  copied  above,  to  give  any  other  con- 
struction to  an  instrument  of  writing  than 
the  parties  thereto  intended.  In  Franklin  t. 
Ayer,  22  Fla.  654,  It  was  held  that  "courts 
of  equity  will,  in  pursuance  of  a  wise  and 
t)enlgn  rule,  In  cases  of  doubt  as  to  whether 
the  parties  Intended  the  transaction  as  a 
mortgage  or  conditional  sale,  hold  it  to  be 
a  mortgage."  In  addition  to  the  cases  al- 
ready cited,  the  following  decisions  of  this 
court  dealing  with  the  statute  from  different 
view  points  will  prove  of  service  as  showing 
the  extent  to  which  the  court  Is  willing  to 
go  In  order  to  ascertain  the  real  Intention  of 
the  parties  as  to  the  instrument  which  may 
be  in  question  and  under  what  circumstances 
and  how  far  parol  evidence  Is  admissible  to 
show  that  an  Instrument  which  may  on  Its 
face  be  an  absolute  deed  of  conveyance  or 
bill  of  sale  is  In  reality  ot  such  a  nature 
that  it  must  be  "deemed  and  held"  a  mort- 
gage and  "subject  to  the  same  rules  of  fore- 
closure and  to  the  same  regulations,  re- 
straints, and  forms  as  are  prescribed  In  re- 
lation to  mortgages,"  in  accordance  with  the 
provisions  of  such  statute.  Matthews  v.  Por- 
ter, 16  Fla.  466;  Shear  v.  Robinson,  18  Fla. 
379 ;  Walls  T.  Bndel,  20  Fla.  86 ;  First  Na- 
tional Bank  of  Florida  v.  Ashmead,  23  Fla. 
379,  2  South.  657;  Shad  v.  Livingston,  31 
Fla.  89,  12  South.  646;  Hargarum  t.  J.  S. 
Christie  Orange  Co.,  37  Fla.  16S,  19  South. 
637 ;  De  Bartlett  v.  De  Wilson.  52  Fla.  497, 
42  South.  189,  11  Am.  &  Eng.  Ann.  Cas.  311; 
Wylly-Gabbett  Co.  v.  Williams,  53  Fla.  872, 
42  South.  010.  It  is  true  that  in  the  InsUnt 
case  we  are  not  called  upon  to  deal  with  any 
questions  of  evidence,  but  oaly  with  qaea- 
tions  of  pleading ;  yet  these  cases  are  use- 
ful In  showing  the  policy  of  this  court.  An- 
other principle  which  may  prove  of  service 
to  us  is  .that  in  passing  upon  a  demurrer  to 
the  whole  bill  In  a  suit  In  equity  every  pre- 
sumption Is  against  the  bill,  but  It  Is  also 
true  that  such  a  demurrer  operates  as  an  ad- 
mission that  all  the  allegations  In  the  bill 
which  are  well  pleaded  are  true,  and  a  de- 
murrer to  the  whole  bill  should  be  overruled 
If  the  hill  makes  any  case  for  equitable  re- 
lief. Lindsley  v.  Mclver,  51  Fla.  403.  40 
South.  619,  and  authorities  there  cited ;  Holt 
V.  HHlman-Southland  Co.,  66  Fla.  801.  47 
South.  934.  This  principle  cannot  be  applied 
In  its  entirety  for  the  reason  that  neither 
demurrer  was  interposed  to  the  whole  bill, 
one  going  only  to  the  thirteenth  paragraph 
and  the  other  to  all  of  the  bill,  except  aocli 
thirteenth  paragraph.  However,  so  far  as 
such  principle  Is  applicable,  U  wilt  prove 
hel^l  to  us.  There  Is  stlU  another  prls- 
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dple  wblcb  It  may  be  well  to  keep  b^ore 
na.  In  construing  any  written  Instrument, 
whetlier  a  deed  of  ccmveyance,  a  Ull  of  sale, 
mortgage,  contract,  or  what  not,  tbe  entire 
InstmmeDt  must  be  considered  In  order  to 
gather  the  real  Intent  and  true  deidgn  of 
tbe  makers  thereof.  To  tbat  end  all  the  dif- 
ferent proTisioQS  of  «Dch  instrnment  must 
be  looked  to  and  all  constmed  so  as  to  give 
efTect  to  each  and  every  of  them,  If  that 
can  reasonably  be  done.  If  clauses  therein 
seem  to  be  repugnant  to  each  other,  they 
must  be  given  such  an  Interpretation  and 
constructioo  as  to  reconcile  them  If  possible, 
remembering  that  the  Intent  Is  the  principle 
thing  to  be  regarded.  If  one  Int^retatlon, 
looking  to  the  other  provisions  of  the  Instru- 
ment and  Its  gener^  scope,  would  lead  to 
an  absurd  conclusion,  sncb  Interpretation 
most  be  abandoned,  and  one  adopted  wblcb 
will  be  more  In  accord  with  reason  and  prob- 
ability. See  Jacobs  v.  Parodl.  60  Fla.  541, 
39  South.  833,  and  McNalr  ft  Wade  Land  Co. 
T.  Adams,  M  Fla.  550,  45  South.  402,  and  au- 
thorities cited  therein. 

Taking  up  now  for  consideration  the  bill 
and  the  exhibit  attached  thereto  and  made 
a  part  tbereof,  and  looking  at  the  same  in 
the  light  of  the  cited  authorities,  does  the  in- 
strnment of  which  such  exhibit  to  the  bill  is 
a  copy  fall  within  that  class  of  instruments 
contemplated  by  the  statute  so  that  it  must 
be  deemed  and  held  a  mortgage?  That  Is  the 
crucial  question  presented  by  the  assignment 
of  errors  and  which  we  are  called  upon  to 
answer.  Having  copied  the  bill  and  exhibit 
In  the  prefatory  statement  to  this  pplnlon, 
we  shall  not  undertake  to  set  forth  herein 
In  detail  the  allegations  or  provisions  there- 
of, but  content  ourselves  with  referring  to 
sucb  statement.  Stated  In  a  very  succinct 
form,  we  find  from  such  bill  and  exhibit  that 
one  Hiram  W.  Rowell  made  and  entered  In- 
to a  contract  with  one  Clarence  A.  Boswell 
for  the  purchase  from  such  Boswell  of  cer- 
tain described  realty  and  personalty,  which 
-contract  was  assigned  and  transferred  by 
Rowell  to  the  Port  Tampa  Phosphate  Com- 
pany, a  corporation,  which  corporation  im- 
mediately entered  into  tbe  possession  of  such 
property  and  became  the  equitable  owner 
thereof,  subject  to  the  payment  to  Boswell 
of  the  balance  of  the  purchase  price,  ap- 
proximately $12,000;  that  such  property  was 
acquired  by  such  corporation  for  the  purpose 
of  establishing  and  operating  a  phosphate 
plant  and  also  constituted  Its  entire  proper- 
ty ;  that.  Immediately  after  taking  possession 
thereof,  such  corporation  proceeded  to  com- 
plete and  extend  the  phosphate  plant  which 
had  been  partially  constructed  and  expended 
In  so  doing  upwards  of  $60,000;  that  after- 
wards such  corporation,  being  pressed  by  the 
persons  to  whom  Boswell  had  assigned  his 
rights  under  the  contract  made  with  Rowell 
for  the  payment  of  the  balance  of  the  pur- 
chase price,  applied  to  the  defendant  Joseph 
Hull,  who  Is  one  of  the  appellants  here,  for 
loan  of  money  with  whidi  to  pay  the  said 


balance,  together  with  a  imall  amoimt  of  ad* 
dltlonal  indebtednoBB  then  owned  1^  the  aaid 
Fort  Tampa  Phosphate  Company,  and  also 
certain  other  moneys  that  would  be  required 
by  the  said  Port  Tampa  Phosphate  Company 
to  complete  the  said  phosiduto  plant  on  the 
said  prunlsetf*;  that  Hull  waa  willing  and 
"agreed  to  advance  the  aald  moneys,"  hot 
was  onwUllng  to  accept  a  mortgage  <hi  such 
premises  from  such  corporation  because  It 
had  never  acqolred  the  legal  title  thereto, 
and  required  that  the  deed  of  conveyance  to 
such  premises  should  be  made  direct  to  him, 
the  said  Hull,  "so  as  to  secure  him  for  the 
money  then  advanced  and  thereafter  to  be 
advanced  by  him  for  the  completion  of  the 
said  plant";  that,  for  the  reasons  stated  In 
the  bill,  the  board  of  directors  of  such  cor- 
poration assented  to  the  terms  demanded  by 
Hull  "upon  his  entering  Into  an  obligation 
to  convey"  such  premises  to  such  corporation 
upon  being  repaid  tbe  sum  of  money  then' 
advanced  and  the  sums  to  be  thereafter  ad- 
vanced by  him,  but  that  such  proposition  was 
never  submitted  by  the  board  of  directors 
to  the  stockholders  of  such  corporation  or  as- 
sented to  by  them,"  although  the  said  prem- 
ises embraced  and  Included  all  of  the  proj)- 
erty  and  assets  of  the  said  corporation''; 
that,  in  pursuance  of  such  agreement,  Hull 
advanced  the  sum  of  $18,404. T7  with  which  to 
pay  the  balance  of  the  purchase  price,  and 
that  such  premises  were  conveyed  direct  to 
Hull  by  tbe  assignees  of  Boswell,  who  were 
then  the  owners  thereof,  and  that  contempo- 
raneously therewith  Hull  executed  and  de- 
livered to  such  corporation  a  written  agree- 
ment, a  copy  of  which  is  attached  as  an  ex- 
hibit to  tbe  bill  and  made  a  part  thereof; 
that  after  the  execution  and  delivery  of  such 
deed  and  agreement  on  or  about  the  9th  day 
of  June,  1006,  such  corporation  continued  to 
remain  In  possession  of  such  premises  and 
to  make  improvements  thereon  until  a  pe- 
tition in  bankruptcy  was  filed  against  it  In 
the  United  States  District  Court  for  the  Dis- 
trict of  Massachusetts,  under  the  laws  of 
which  state  such  corporation  waa  Incorporat- 
ed and  where  it  had  Its  domicile,  and  on  tbe 
27th  day  of  November,  1005,  such  corpora- 
tion was  duly  adjudged  a  bankrupt  by  such 
court,  and  the  complainant,  who  Is  the  ap- 
pellee here,  was  on  such  date  duly  appointed 
as  trustee  of  such  bankrupt  corporation  and 
duly  qualified  as  such  on  the  27th  day  of 
December,  1905;  that,  after  the  execution  of 
such  deed  and  agreement  and  prior  to  the 
time  such  corporation  was 'adjudged  a  bank- 
rupt, and  while  it  remained  In  possession  of 
such  premises,  Hull  continued  to  advance 
money  from  time  to  time  to  such  corpora- 
tion, the  exact  amount  being  unknown  to 
complainant,  but  alleged  to  be  approximately 
$12,000,  all  of  which  was  applied  by  such 
corporation  towards  the  extension  and  com- 
pletion of  the  phosphate  plant  on  such  prem- 
ises; that  Immediately  upon  the  appointment 
of  complainant  as  such  trustee  all  the  prop- 
erty of  sudi  corporation,  Indndbicthat  de> 
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Bcrlbed  In  tbe  Mil  of  which  met  corporatioD 
was  In  ponesalon  at  the  time  <tf  such  adjndl- 
catlcm  and  of  such  fl4>[K^tniait  and  qnalillca- 
tion  Qt  complainant  as  trustee,  became  vested 
In  him  as  such  trastee  and  he  became  enti- 
tled to  the  pOBsesalon  thereof,  but  that,  after 
the  appointment  and  qualification  of  com- 
plaioant  as  sacb  tnutee,  "the  defendant  Jo- 
Mspb  Hull  instituted  an  action  of  ejectment 
In  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Florida  against  one 
X.  B.  Chllds  and  the  eald  Port  Tampa  Phos- 
phate Company,  to  which  your  orator  was  not 
a  party,  nor  did  be  become  a  party,  and  in 
which  no  service  was  had  upon  the  said  Port 
Tnmpa  Pfaosphnte  Company  or  any  officer, 
nerat.  or  representatire  (tf  the  said  Port 
Tampa  Phosphate  Company,  and  In  which  It 
did  not  appear,  but  In  whldi,  as  your  orator 
Is  Informed  and  helleves,  the  only  service 
made  was  upon  N.  B.  Chllds,  a  deputy  aheriff 
of  Polk  county.  Fla.,  In  possession  of  the 
perpoufll  property  on  the  said  premises  under 
certain  writs  of  attachment  Issoed  out  of  the 
circuit  court  of  Polk  county.  Fla.,  and  In  the 
Mild  proceeding  In  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Flortdn  to  which  neither  the  said  Port  Tam- 
pn  Pho!T>hnte  Company  nor  your  orator  were 
mnde.  or  became,  parties,  the  defendant  Jo- 
seph, Hull  on  or  about  the  Sd  day  oi  Hatch, 
A.  D.  100B.  secured  a  Jndjnnent  by.  default 
nud  a  flnfti  Judgment  purporting  to  award  him 
I)osseRSion  of  the  snid  premises,  and  under 
the  snid  ju^ment  the  defendant  Joseph  Hull 
entered  Into  the  possession  thereof." 

It  would  seem  that  the  foregoing  synopsis 
of  the  auctions  of  the  bill  will  be  sufficient 
to  enable  us  to  answer  tbe  question  now  un- 
der consideration.  Otb«r  allegations  of  the 
bill  win  be  adverted  to  later.  We  must  now 
look  at  the  exhibit  to  the  bill.  We  find  that 
such  Instrument  was  signed  Hull  as  well 
as  by  the  Port  Tampa  Phosphate  Cwnpany  by 
H.  W.  Bowell,  Its  president.  We  pass  over 
the  Informalities  connected  with  the  execu- 
tion of  such  Instrument  whldi  are  readily  ap- 
parent but  there  is  no  occasion  to  consider, 
since  no  point  Is  attempted  to  be  made  there- 
on. However,  see  Marintrum  v.  J.  S.  Christie 
Orange  Co..  87  Fla.  IGS,  19  South.  037.  We 
find.  In  brief,  that  such  instniment  contains 
a  recital  to  tbe  efFect  that  whereas  the  Port 
Tampa  Phosphate  Company  under  and  by 
virtue  of  a  certain  resolution  of  Its  board  of 
directors  had  sold  the  property  In  question 
to  Hull  and  caused  the  same  to  be  conveyed 
to  him  by  E.  G.  Btnart  and  C.  O.  Memlnger, 
the  assignees  of  Boswell.  and  whereas  Hull 
had  aereed  to  sell  back  and  reconvey  such 
property  to  the  Port  Tampa  Phosphate  Com- 
pany at  any  time  within  four  months  from 
the  date  ttiereof  upon  the  payment  to  him 
of  the  sum  of  $18.404.7r*  and  such  other  and 
further  sums  of  money  which  may  have  been 
advanced  or  paid  out  the  said  Hull.  In 
the  Improvement  or  operation  of  said  proper- 
ty, together  with  a  profit  of  16  per  cent  on 
asy  Budi  sums  so  advanced  or  paid  out,  In 


conalderaaon  thereof,  Hull  bound  himself, 
his  ^ecatora,  administrators,  and  assfgna, 
upon  such  payment  to  blm  of  the  sums  of 
money  Jnst  set  forth  abov^  to  oonvegr  such. 
pmpaty  to  such  coi^oratlon,  the  same  belnc 
set  forth  and  particularly  described.  Such 
Instrument  contains  tbe  following  additional 
clause:  **The  Fort  Tampa  Phosphate  Com- 
pany agrees  that,  U  It  shall  fail  to  exercise 
Its  right  to  repundiase  uld  property  wltiitn 
the  time  prescribed,  this  contract  shall  forth- 
with become  void  end  of  noneffect,  and  the 
said  Joseph  HiUl  shall  own  said  loopatles 
free  from  any  claim  or  demand  of  the  said 
Port  Ttopa  Phosphate  Company." 

It  will  be  observed  that  nothing  whatever  Is 
said  in  this  Instrument  as  to  the  possession  of 
such  property  or  the  right  of  possession.  Is 
It  not  significant  that  the  Port  Tampa  Pboa- 
phato  Company  continued  to  remain  in  pos- 
session of  such  property  from  the  date  irf 
such  instrumoit  the  9th  day  of  Jnne^  1906. 
until  after  it  was  adjudged  a  bankrupt  In 
the  month  November,  1905,  and  that  Hull 
continued  to  advance  mon^  to  It,  which  was 
applied  toward  the  construction,  extenslfm, 
and  comi^etion  of  the  phosphate  plant  there- 
on T  If  the  absolute  1^1  title  to  such  prop- 
erty became  vested  in  Hull  by  tbe  execution 
of  the  deed  to  him  by  BosweU's  assignees.  Is 
it  not  a  little  singular  that  this  Instmmnt. 
with  Its  rather  peculiar  phraseology,  should 
have  been  executed  contemporaneonsly  with 
sndi  deed,  and  that  nothing  should  be  said 
therein  about  tbe  possession  or  the  right  of 
possession?  It  will  be  observed  from  the  de- 
scription of  the  property  in  such  Instrament 
which  forms  an  exhibit  to  the  bill  that  a  por- 
tion thereof  was  personalty.  As  was  said  In 
Brlggs  V.  Weston,  8S  Fla.  629,  text  633,  18 
South.  832,  text  858 :  "It  Is  tbe  rule.  then,  hi 
this  state  tiiat,  when  It  Is  shown  In  case  <tf 
an  absolute  sale  of  personal  property  that  the 
vendor  has  continued  In  pMuesslon  of  the  prop- 
«*ty  and  the  vendee  has  In  two  ways  assumed 
possession  of  tbe  same,  the  burden  reste  upon 
the  latter  to  show  that  the  former's  possee- 
slon  Is  consistent  with  the  deed.  Is  unavoid- 
able, temporary,  or  for  the  reasonaMe  con- 
venience of  the  punAaser."  Also  see  authorl- 
tlea  there  cited.  Including  prior  decisions  of 
this  court,  especl^ly  Holllday  v.  McElnne,  22 
Fla.  153,  wherein  It  was  held  that  "the  re- 
tention of  personal  property  by  tbe  vendor 
after  a  sale  is  tirlma  fade  evidence  of  fraud, 
and  the  evidence  to  rebut  such  presumption 
is  an  explanation  of  tbe  retention  by  tibow- 
Ing  that  It  is  nmslstent  with  the  deed,  or  Ir 
unavoidable,  or  Is  temporary,  or  for  tbe  rea- 
sonable convenience  of  the  owner."  Also  see 
Voltisla  CouDty  Bank  v.  Bertola.  44  Fla.  734. 
33  South.  448.  As  to  the  retention  of  the  pos- 
session of  realty  by  the  vendor  It  was  held  by 
this  court  In  Neal  v.  Gr^ry,  19  Fla.  356, 
that  "the  retention  of  the  possession  of  land 
after  absolute  sale  accompanied  with  the  ex- 
ercise of  unequivocal  acts  of  ownership  over 
it  to  a  badge  of  fraud,  for  It  Is  uot  in  the 
usual  course  of  bushiess  an^lndlcates  m  wt- 
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cret  tnnt  tor  the  debtor.  In  cbm  of  ndi  a 
sale  and  retention  of  poBBesslon  accompanied 
by  appropriation  of  the  rents  and  profits  and 
acts  of  ownership,  the  burden  of  proof  is  up- 
on th&  party  asserting  the  existence  of  and 
payment  of  tlie  consideration  named  In  the 
deed,  and  claiming  the  benefits  thereof  to  es- 
tablish such  facts."  Of  course,  these  dted 
cases  were  dealing  with  the  rights  ci  credit- 
ors, but  if  such  a  transaction  as  is  set  forth 
In  the  instant'  case  would  be  lawful,  even  as 
to  creditors,  if  deemed  and  held  a  mortgage, 
but  illegal  as  to  them.  If  held  to  be  an  abso- 
lute sale,  that  fact  or  principle  should  be  con- 
sidered. In  a  case  of  doubt,  where  the  trans- 
action is  equivocal,  the  presumption  IB  that 
the  parties  thereto  had  In  contemplation  what 
they  could  legally  do,  and  Intended  a  lawful 
rather  than  an  nnlawful  transaction.  We 
should  also  bear  In  mind  that  the  bill  alleges 
that  the  property  In  question  constituted  the 
entire  assets  of  the  Port  Tampa  Phosphate 
Company,  and  that  the  proposition  of  Hull 
was  never  submitted  by  the  board  of  fllrect- 
ors  of  Buch  corporation  to  Its  stockholders. 
It  would  seem  tbat  a  board  of  directors  of  a 
corporation  have  not  tbe  right  or  power  to 
teake  a  sale  of  the  entire  assets  of  the  cor- 
poration, unless  authorized  so  to  do  by  its 
stockholders.  See  10  Cyc.  7G4,  and  21  Amer. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  863,  864,  and 
authorities  cited  Id  notes.  As  we  have  al- 
ready seen  from  the  dted  decisions  of  this 
court,  in  case  of  doubt  tbe  transaction  will 
be  held  a  mortgage.  Gross  Inadequacy  of  the 
consideration  Is  another  test  which  may  be 
applied  In  determining  whether  a  transaction 
was  intended  as  a  mortgage  or  an  absolute 
or  conditional  sale,  especially  when  coupled 
with  the  financial  embarrassment  of  the  gran- 
tor. See  1  Jones  on  Mortgages,  S  320:  27 
Cyc.  072,  1014;  Rossell  v.  Southard,  12  How. 
130,  13  L.  Ed.  927.  We  would  also  refer  gen- 
erally to  the  discussion  and  reasoning  In 
Flngg  V.  Mann,  0  Fed.  Cas.  No.  4,847,  which 
case  was  approvingly  cited  by  this  court  In 
Stockton  V.  National  Bank  of  Jacksonville,  45 
Fla.  590,  text  eOO,  34  South.  897,  text  900; 
Campt>ell  v.  Dearborn,  109  Mass.  130,  text 
138,  12  Am.  Rep.  671  et  seq;  Hassam  v. 
Barrett,  115  Mass.  256;  Plummer  v.  Use,  41 
Wash.  5,  82  Pac.  1000,  2  L.  R.  A.  (N.  S.)  627, 
111  Am.  St  Rep.  007.  The  respective  coun- 
sel have  cited  a  large  number  of  authorities 
In  their  elaborate  briefs  dealing  with  these 
dltferent  points,  but  we  deem  It  unnecessary 
to  cite  further  authorities  along  this  line  In 
this  opinion.  Suffice  It  to  say  that,  after  hov- 
ing  made  a  careful  investigation  of  the  au- 
thorities and  after  mature  deliberation,  we 
are  constrained  to  the  conclusion  that,  under 
tbe  allegations  of  the  bill,  tested  as  they  are 
by  demurrer,  the  deed  from  Boswell's  as- 
signees to  Hull  taken  in  connection  with  the 
contemporaneous  agreement  executed  by  Hull 
and  the  Port  Tampa  Phosphate  Company 
must  l>e  deemed  and  held  a  mortgage.  In  ac- 
cordance with  the  provislona  of  our  statute, 
copied  in  full  abov& 


We  have  not  lost  sight  of  the  fact  that  the 
legal  title  to  the  property  in  queettm  was 
never  vested  In  the  Port  Tampa  Phosphate 
Company,  bnt  that  anch  corporation  was  only 
the  equitable  owner  thereof,  entitled  to  have 
the  legal  title  vested  In  It  by  a  proptt  conv^- 
ance  upon  the  payment  of  the  balance  of  the 
purchase  money.  However,  before  this  was 
done,  being  pressed  for  payment  of  snch  un- 
paid balance  by  the  holders  of  the  legal  title, 
such  corporation  applied  to  Hull  for  a  loan, 
which  Hull  agreed  to  advance  upon  the  con- 
dition that  the  holders  of  the  legal  title  con- 
veyed tbe  property  direct  to  him,  which  was 
done.  Strickly  speaking,  then,  tbe  assignees 
of  Boswell  were  the  vendors  and  not  the  Port 
Tampa  Phosphate  Company,  but  such  corpo- 
ration, the  equitable  owner,  was  In  posses- 
sion, and,  at  Its  request,  the  holders  of  such 
legal  title  conv^ed  It  to  Hull,  while  such  cor- 
poration continued  to  remain  in  posaesBion. 
We  fall  to  see  tbe  difference  in  principle  be- 
tween this  transaction  and  what  would  have 
KElsted  had  such  corporation  taken  the  legal 
title  in  its  own  name  from  sxKb  vendors  and 
then  executed  a  conveyance  to  Hull,  and  are 
of  the  opinion  that  the  authorities  which  we 
have  cited  are  ]uBt  as  much  in  point  in  one 
instance  as  tbe  other.  See  Lindsay  v.  Mat- 
thews. 17  Fla.  575.  There  Is  no  question  but 
tbat  Stuart  and  Memlnger.  Boswell's  as- 
signees, became  divested  of  the  legal  title  by 
their  conveyance  to  Hull,  so  that  the  conten- 
tion as  to  their  Ytelng  either  proper  or  neces- 
sary parties  to  this  litigation  cannot  -be  seri- 
ously entertained.  Tbe  legal  title,  then,  be- 
came vested  in  Hull,  subject  to  the  equitable 
ownership  or  title  of  the  Port  Tampa  Phos- 
phate Company.  However,  such  transactions 
as  took  place  between  Hull  and  such  corpora- 
tion, taken  in  their  entirety,  must  be  deemed 
and  held  a  mortgage,  as  we  have  already 
seen,  therefore,  under  the  statute,  **8ubject 
to  tbe  same  rules  of  foreclosure  and  to  the 
same  regulations,  restraints,  and  forms  as 
are  prescribed  in  relation  to  mortgages."  As 
is  also  provided  in  the  next  succeeding  stat- 
ute, which  we  copied  in  full  above,  "a  mort- 
gage shall  be  held  to  be  a  specific  lien  on  the 
property  therein  described,  and  not  a  convey- 
ance of  the  legal  title  or  of  the  right  of  pos- 
session." We  also  have  a  long  line  of  deci- 
sions of  this  court  construing  this  statute 
and  holding  in  effect  that  "a  mortgage  is  a 
specific  Hen  on  the  land  it  covers,  and  a  fail- 
ure to  comply  with  its  conditions  does  not 
divest  the  mortgagor  of  the  legal  title,  nor 
vest  It  in  the  mortgagee."  Berlack  v.  Halle, 
22  Fla,  236,  1  Am.  St.  Rep.  185.  We  would 
also  refer  to  the  following  cases :  Brown  v. 
Snell,  6  Fla.  741;  McMahon  v.  Russell,  17 
Fla.  flOS;  Bush  v.  Adams,  22  Fla.  177,  text 
189;  First  Notional  Bank  of  Florida  v.  Ash- 
mead.  23  Fla.  379,  2  South.  Go7;  Jordan  v. 
Sayre,  24  Fla.  1,  3  South.  329;  Seedhouse 
V.  Broward,  34  Fla.  509,  16  South.  425 ;  Coe 
V.  Finlayson,  41  Fla.  10!>.  2G  South.  704;  Wyl- 
ly-Gabbett  Co.  v.  Williams.  55  Fla.  87^  text 
935,  42  South.  910,  text  029. 
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By  Tbtne  of  bii  appointment  and  qualifica- 
tion an  trustee  In  bankruptcy  of  the  Port 
Tampa  Phoaphate  Oompauy,  tbe  complainant 
saeceeded  to  and  acquired  all  the  title  and 
rights  of  audi  corporation  of,  in,  and  to  tbe 
property  in  question.  It  is  obvloiu,  bowerer, 
from  the  allegations  of  the  bill  that  a  court 
of  law  could  not  afford  complainant  a  plain, 
adeqnate.  and  complete  remedy,  so  aa  to 
render  a  resort  to  a  court  of  chancery  un- 
necessary and  Improper.  Bee  Burnett  t. 
HlckBon,  52  Fla.  457,  41  South.  000.  As  we 
have  seen,  neither  tbe  complainant  nor  tbe 
Port  Tampa  Phosphate  Company  ever  was 
vested  with  the  legal  title  to  the  property  In 
■question.  This  fact  dearly  differentiates  the 
Instant  case  from  Brown  t.  Snell,  6  Fla.  741; 
Endel  T.  Walls,  16  Fla.  786;  Berlack  v. 
Halle,  22  Fla.  236,  1  Am.  St.  Rep.  185;  Ash- 
mead  V.  Wilson,  22  Fla.  255,  all  of  which 
iire  cited  and  relied  upon  by  appellants  to 
support  their  contention  that  the  proper 
remedy  for  the  complainant  to  pursue  was 
an  action  at  law.  Taking  In  connection  with 
the  absence  of  the  legal  title  In  tbe  complain- 
ant the  allegations  In  tbe  bill  as  to  tbe  man- 
ner In  which  Hull  acquired  the  possession  of 
such  property  and  the  conveyance  by  blm 
to  tbe  Prairie  Pebble  Phosphate  Company 
And  the  mortgage  executed  by  It  to  the  Sa- 
vannah Tmst  Company,  and  the  circumstan- 
ces under  which  such  couTcyance  and  mort- 
gage were  executed,  all  of  which  were  ad- 
mitted  by  the  demurrer,  it  is  perfectly  ob- 
vious why  neither  an  action  of  ejectment  nor 
any  other  action  at  law  conld  give  tbe  com- 
plainant adequate  relief.  We  see  no  occa- 
-sion  for  dwelling  npon  this  point  or  citing 
further  authorities.  We  think  that  It  Is  also 
apparent  from  such  auctions  that  both 
«iKb  Prairie  Pebble  Fhosphate  Company  and 
-Savannah  Trust  Company  were  proper,  if 
not  necessary,  parties  defendant 

We  see  no  useful  purpose  to  be  accom- 
plished by  a  further  prolongation  of  this  opin- 
ion. Although  we  have  declined  to  discuss 
the  dtfferebt  errors  assigned  lu  detail,  we 
have  considered  each  and  every  of  them, 
and  have  given  all  the  pleadings  and  briefs 
■of  counsel  close  study.  We  appreciate  the 
full  and  elaborate  manner  In  which  tbe  points 
have  been  presented  to  us  by  tbe  respective 
counsel,  including  the  copious  citations  of 
authorities,  but  we  do  not  think  It  advisa- 
ble to  enter  upon  a  more  detailed  discussion 
of  the  points  raised.  What  may  develop  In 
the  further  progress  of  tbe  case  we  do  not 
know.  We  find  no  reversible  error  in  tbe 
Interlocutory  order  OTermlIng  the  two  de- 
murrers to  tbe  hill.  Therefore  the  same 
must  be  affirmed. 

WHITFIELD,  G.  J.,  and  OOCKBEILL, 
J.,  concur. 

TAYI^R.  HOCKER,  and  PAUKHILL, 
JJn  concur  in  the  opinion. 


On  Rehearluf; 

WHITFIELD,  C.  J.  A  petition  for  rehear- 
ing having  been  filed  In  this  cause,  the  tran- 
script and  briefs  have  been  carefully. re-ex- 
amined, and  it  does  not  appear  that  the  court 
omitted  to  consider  any  point  or  to  deter- 
mine any  question  proper  to  be  adjudicated 
on  this  appeal.  See  Florida  Land  Rock 
Phosphate  Oo.  v.  Anderson,  50  Fla.  516.  39 
South.  392. 

Tbe  bill  of  complaint  alleges  that  the  Port 
Tampa  Phosphate  Company,  a  corporation, 
for  which  the  appellee  is  trustee  in  bank- 
ruptcy, was  tbe  equitable  owner  in  possession 
of  the  property  under  a  contract  of  purchase; 
that,  being  pressed  for  the  unpaid  balance 
of  the  purchase  money,  the  Port  Tampa 
Phosphate  Company  applied  to  Hull  "for  a 
loan  of  money  with  which  to  pay  the  said 
balance,  together  with"  other  small  amounts 
of  Indebtedness,  "and  the  said  J(»eph  Hull 
agreed  to  advance  the  said  moneys  to  tbe 
said  Port  Tampa  Phosphate  Company,  bat 
the  le^al  title  to  the  said  premise  not  having 
vested  In  the  said  Port  Tompa  Phosphate 
Company  was  unwilling  to  accept  a  mortgage 
from  it,  and  required  that  the  deed  of  con- 
veyance to  said  premises,  to  be  executed  on 
the  payment  of  tbe  balance  of  the  purchase 
price,  should  he  made  to  him,  the  said  Jo- 
seph Hull,  so  as  to  secure  him  for  the  money 
then  advanced  and  thereafter  to  be  advanced 
by  blm  for  the  completion  of  said  'plant" 
The  other  allegations  of  the  bill  are  perhaps 
not  so  definite  and  certain,  but  they  are  not 
repugnant  to  the  above  allegations,  and  when 
considered  with  tbe  agreement  made  a  part 
of  the  bill,  and  read  in  the  light  of  tbe  con- 
trolling statute,  tbe  prayers  of  the  bill,  and 
the  admissions  of  the  demurrers.  It  appears 
that  the  bill  of  complaint  Is  not  amenable  to 
the  specifications  of  the  demurrers. 

The  substance  of  the  holding  on  this  inter- 
locutory appeal  Is  that  taking  any  Indefinite 
or  uncertain  allegations  that  may  appear  In 
the  bill  of  complaint  most  strongly  against 
tbe  pleader,  and  giving  to  the  subject-matter 
of  the  suit  and  all  the  facts  and  circum- 
stances as  alleged,  the  construction  and  effect 
required  by  the  statute,  and  yielding  any 
doubts  in  favor  of  the  property  holder  who 
sells  or  conveys  property  "for  the  purpose 
or  with  tbe  intention  of  securing  tbe  pay- 
ment of  money,"  so  as  to  do  equity  and  as 
far  as  may  be  to  preserve  tbe  status  quo.  it 
appears  upon  the  face  of  the  instrument  that 
the  title  to  the  property  had  passed  to  Hull 
subject  to  the  provisions  of  the  statute  that 
It  "shall  be  deemed  and  held  a  mortgage"  If 
by  extrinsic  facts  the  statute  is  shown  to 
apply,  and  that  consequently  the  blU  Is  not 
subject  to  the  demurrers  as  interposed.  Tb* 
ability  of  tbe  complainant  to  redeem  and  the 
funds  to  be  used  in  redeeming  do  not  reqntre 
determination  on  this  Intwlocutory  appeal, 
where  a  prima  facie  right  to  redeem  «i^eu& 

A  rehearing  la  denied.  All  concur. 


Digitized  by 


WALL  T.  OUACHITA 


LUHBBB  OO. 


769 


(134  La.) 
No.  17,60a 

WAIiL  T.  ODACHITA  LUMBER  CO., 
limited. 

(Snprama  Oonxt      Looitea.   Dee.  18;  1900.) 

LOOB  AlfD  LOGQXlfO  <}  84*)  —  OOHIEAO*  Of 

UixxowHBB— OoNvntuonoN. 

A  contzact  whereby  a  millowner  affieea  to 
noeiTe  logs,  on  the  Ouachita  riTer,  dariog  the 
floating  seasoD  of  1906-07,  doM  not  oblige  him 
to  accept  logs  tendered  In  Noreiober  or  Decem- 
ber. 1907,  at  which  period  the  floating  leaaoo 
of  1807-06  begins. 

[Bd.  Nott.— For  other  caaea.  aee  Loo  and 
Ixi|||inK,  Cent.  Dig;  «  104^  106;  Dec^Dig.  S 

(Srllabna  by  tfaa  CowU 

Appetl  trom  StxQi  Judldal  District  Oonrt* 
Psrlab  of  Onacblta;  J.  P.  Madison,  Judge.  . 

Action  by  S.  S.  Wall  asalnat  tbe  Onacblta 
Lnmber  Oompany,  Llmltad.  Jodgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 

LamklQ  &  MUisapa  and  Ben  O.  Dawklns, 
for  appellant  Hndson,  Potts  &  Bernstein, 
Cor  appellee. 

MONROa  J.  On  April  2,  1907.  plaintiff 
and  defendant  entered  Into  a  written  con- 
tract, whereby  It  was  agreed  that  plaintiff 
obonld  "cat,  lianl,  raft  and  deliver,"  to  de- 
fendant, w  Its  agoit,  at  West  Monroe,  "dur- 
ing the  remainder  of  the  floating  season  of 
1906  and  1907.  all  the  pine  timber  that  may 
be  cot,  hanled,  floated  out,  rafted,  or  all  tbe 
pine  timber  that  may  be  handled,"  by  him 
betweoi  the  date  of  the  contract  and  Au- 
snst  1,  1907,  not  to  be  less  than  1,000,000 
teet;  same  fo  be  delWered  abore  the  mill 
of  defoidant,  securely  tied  to  the  bank  of 
the  river,  and  each  stick  branded  "S.  E.  W." 
Plaintiff  goaranteed  that  aU  tbe  timber 
should  be  **well  rafted  and  In  good  floating 
condition  at  the  time  of  deliTcry,"  and  that 
It  Bboold  be  new,  gbod,  socmd,  merdiantable, 
pine  logs,  flree  from  wormholes  and  red,  or 
rotten,  bearti.  Def aidant  agreed:  That  tt 
would  not  go,  or  send  Its  purchasing 
agent,  *Vn  the  Bayoo  D^Arbcame  or  on  the 
Ouachita  rtver,  htAow  Alabama  landing,  to 
bny  logs,  during  tbe  time  mentioned"  In  the 
contract;  that  it  would  leave  that  terrlto- 
ry  ezcturtvely  to  plaintiff,  provided  that 
plaintiff  would  buy  and  secure  all  the  mer- 
chantable pine  logs  that  were  put  into  the 
IVArhonne  bayou  or  Onadilta  river  and  raft 
ed  and  offered  for  sale,  even  If  he  had  to 
pay  as  much  tm  than  as  his  fnll  contract 
piice.  Defendant  agreed  to  bay  said  timber 
from  plaintiff  at  $8  per  1^000  feet,  Doyle 
acale,  payment  to  be  made,  flOO  cash  (ac- 
knowledged to  have  been  advanced),  and.  the 
balance  when  the  logs  should  be  received  by 
defendant  above  its  mill,  land  scaled.  And 
there  are  s<Hne  other  stipulations  whldi  are 
immaterial  to  this  case.  This  suit  was 
bnragtat  In  September,  1908,  and  plaintiff  al- 


leges: That  defoidant  received  about  600,- 
000  feet  of  timber,  under  the  contract,  and 
appeared  ready  to  receive  all  that  he  could 
driver,  prior  to  Aognst  1,  1907;  but  that  on 
Novemba  2,  1907,  it  declined  to  receive  any 
more;  that  In  Joly,  aftor  the  water  In  Bay- 
ou D'Arbonne  and  In  the  Ouachita  river 
had  fallen  too  low  to  permit  the  floating  of 
logs  In  those  streams,  defendant  refused  to 
pay  1900  for  logs  which  bad  already  been 
delivered,  on  the  ground  that  It  feared  that 
be  (plaintiff)  would  not  deliver,  when  high 
water  came  again,  other  logs,  which  had  been 
cut  and  rafted;  that  It  waa  only  when  be 
promised  that  he  would  make  such  deliveries 
that  defendant  paid  over  the  sum  mention- 
ed; that,  when  notified  that  defendant  would 
not  receive  any  more  timber,  he  had  already 
cut,  hauled,  and  rafted  68S,S18  feet,  accord- 
ing to  contract,  and  was  ready  to  deliver  It; 
and  that,  in  consequence  of  defoidant's  re- 
fusal to  receive  it,  he  was  obliged  to  sell  it 
at  a  loss,  inclndlng  extra  expense  incurred 
of  f 1,649.57.  to  which  should  be  added  $600, 
as  punitive  damages,  making  a  total  of  $2,- 
149.57,  for  which  he  prays  judgment,  wltb 
interest 

Defendant  answers :  That  it  agreed  to  take 
all  the  timber  that  was  cut,  hauled,  floated, 
and  rafted,  or  handled  by  plaintiff,  between 
the  date  of  the  contract  and  August  1,  1907, 
and  delivered,  between  those  dates,  above 
Its  mill  in  West  Monroe,  tied  to  tbe  banks 
of  the  river  and  branded  with  the  letters  "8. 
B.  W.,"  and  to  pay  for  same  at  the  rate  of 
$8  per  1,000  feet,  Doyle  scale,  aa  delivered, 
save  flOO,  which  was  advanced;  that  the 
time  at  whidi  the  timber  was  to  be  delivered 
iras  of  tbe  essence  of  tbe  contract;  that  It 
waa  during  the  "remainder  of  the  floating 
mason  of  1906  and  1907,"  and  not  later  than 
August  1,  1907;  that  within  that  time  plain- 
tiff delivered  915,252  feet  of  merchantable 
timber,  the  price  of  which,  at  the  rate  agreed 
on,  was  $7,818.18;  and  that  tbe  same  was 
paid  In  full.  Defendant  denies  that  it  re> 
fused  to  receive  any  tlmbw  tendered  In  ac> 
cordance  with  the  contract,  and  all^ces  that 
It  complied  irlth  all  of  Its  obligations  there- 
under. 

It  Is  shown,  and  plaintiff  admits  It-^'  fbe 
testimony,  that  the  term,  or  exproHdou.  *^re- 
mainder  of  tbe  floating  season  of  1908  and 
1907,"  as  used  In  the  contract  sued  on,  meant 
the  remainder  of  the  season  of  high  water  in 
tbe  Ouachita  rlv«r,  which  seaaon  hod  began 
In  the  fall,  or  winter,  of  1906^  and  wu  ex- 
pected to  end  about  August  1,  1907,  and 
which,  aa  a  matter  of  fact,  did  end  about 
Angnst  10^  1907,  after  which  date  tbe  water 
was  too  low  for  tbe  floating  ot  logs.  It  is 
also  shown  that  (efoidant  accepted  and 
paid,  at  the  contract  price,  for  an  logs  that 
were  delivered  by  plaintiff,  at  tbe  place  of 
delivery  and  within  tbe  time  speciaed  In 
the  contract;  tbe  last  dellvwy  having -been 


•For  othm  eaiM  m«  him  topic  and  mcUob  MUHBBB  in  Dw.  A  Am.  DIgi.  1907  to  data^  ft  R«pMt«r  IMtiH 
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made  on  July  31st,  and  the  last  payment  on 
August  7th,  and  that  thereafter  no  other 
logs  were  tendered,  until  some  time  fn  De- 
cember, when  defendant  was  given  to  under- 
stand that  plaintiff  had  a  lot  of  logs  which 
had  been  cut  upon  a  tributary,  or  tributa- 
ries, of  Bayou  D'Arbonne,  perhaps  80  miles 
from  the  mouth  of  the  bayou,  and  had  not 
been  brought  out  until  after  the  floating  sea- 
son of  1906-07  was  over  and  the  season  of 
1907-08  had  begun,  and  hence  were  not  avail- 
able for  the  purposes  of  the  contract  on 
which  this  suit  Is  brought.  Either  for  that 
reason,  or  for  the  reason  that,  having  been 
in  the  water  since  the  previous  floating  sea- 
son, they  were  not  considered  "new"  logs, 
or  because,  at  that  time,  they  were  not  need- 
ed by  it  defendant  declined  to  receive  them, 
a  course  which  we  agree  with  the  Judge  a 
quo  in  thinking  ft  was  authorized  to  pursue. 

The  Judgment  appealed  from  Is  therefore 
affirmed,  at  the  cost  of  the  plaintiff, 

(124  La.) 
No.  17,920., 
STATB  ex  rel.  WOODS  t.  THEEIOT,  Reg^ 

fstrar  of  Voters. 
(Supreme  Court  of  Loaisiana.   Dec.  13,  1909.) 

1.  "ELEcnoM  (I  98*)— BxGnrraATioir  or  Toi- 

XBS. 

An  elector,  who  leaves  the  parish  and  pre- 
cinct in  which  he  ia  entitled  to  vote  and  re- 
moves to  another  parish,  Is  not  entitled  to  be 
registered  In  the  parish  and  precinct  from  which 
be  removes,  after  residing  In  the  parish  to  which 
he  removes  for  10  months  and  while  still  resid- 
ing there. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  I  9&*] 

2.  El£CTIONS  ii  95»)— RlOIBr»ATION  OF  VOT- 

KBS— Statutes. 

The  proviso,  contained  In  section  35,  Act 
No.  199.  p.  4^,  of  1898,  to  the  effect  that  "the 
name  of  no  voter  shall  be  stricken  from  the  list 
of  registratioQ  in  any  parish  who  has  left  said 
•  pari^  within  six  monttis  of  the  time  for  hold- 
ing the  election,  so  that  the  elector  shall  not 
lose  his  right  to  vote  in  one  nariah  before  he 
has  acquired  his  right  to  vote  in  another,"  can- 
not be  sustained  as  establlstiing  a  role  in  con- 
flict with  that  established  by  article  167  of  the 
Constitution. 

[Bd.  Note.— For  other  cases,  see  Elections, 
Dee.  Dig.  I  9S.*] 

3.  BxniTioRB  Q  08*)— BsoisTBATion  or  Vox- 

■B8— QUAUnCATIOR. 

No  one  Is  entitled  to  be  registered  as  a 
Toter  who  does  not  possess  the  qnalificatiuis 
required  of  a  voter, 

[Ed.  Note.— For  other  cases,  see  Elections, 
Gent.  Dig.  I  98;  Dec  Dig.  |  98.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Seventh  Judicial  Dis- 
trict Court,  Parish  of  St  James ;  Paul  Leche, 
Judge. 

Application  by  the  State,  on  the  relation  of 
Van  A.  Woods,  for  a  writ  of  mandamus  to 
Mark  Theriot,  Beglstrar  of  Voters.  From  a 
Judgment  dokylng  the  writ  relator  appeals. 
Affirmed. 


Pugh  &  Hlmel  and  Walter  Lemann,  for 
appellant  Philip  H.  Gilbert,  Dtot  Attj^  tar 

the  State. 

MONBOE,  J.  Belator  appeals  from  a  Judg- 
ment denying  his  application  for  a  writ  of 
mandamus  ordering  defendant  to  reglater  him 
as  a  voter  in  the  first  ward  of  the  parish  of 
St  James.  The  ground  upon  which  the  ap- 
plication was  denied  Is  that  relator  bad  not 
resided  In  the  First  ward  of  the  parish  of  St 
James  for  six  months  preceding  the  date  of 
his  ai^Ucation.   The  admitted  facta  are: 

"That  up  to  10  months  piior  to  the  time  be 
applied  to  be  registered,  relator  was  an  actual 
bona  fide  resident  of  the  state  of  Louisiana  for 
two  years,  of  the  parish  of  St  James  for  wk 
year,  and  of  the  First  ward  of  the  parish  of 
St  James  for  six  months;  that  relator  is,  at 

6 resent  residing  in  the  parish  of  East  Baton 
louge,  and  has  been  residing  there  for  tlie  10 
months  prior  to  the  time  he  applied  to  be  reg- 
istered." 

The  Constitution  provides : 

"Art.  197.  Every  male  dtizea  of  thla  state 
and  of  the  United  States,  native  bom  or  nat- 
uralized, not  less  than  twenty-one  years  of 
age,  and  possessing  the  following  qnaiificationa, 
shall  be  an  elector,  and  shall  be  entitled  to  vote 
at  any  election  in  ttiis  state,  by  the  people, 
except  as  may  be  herein,  otherwise,  proTldra: 
Section  1.  He  shall  have  been  an  actual  bona 
fide  resident  of  the  state  for  -  two  years,  of 
the  parish  for  (me  year,  and  of  the  piecinec 
in  which  he  offers  to  vote,  six  months,  next 
preceding  the  election;  provided  that  removal 
from  one  preclucC  to  another,  in  the  same  par- 
ish, shall  not  operate  to  deprive  any  penon  of 
the  right  to  vote  in  tlie  precinct  from  which 
he  has  removed,  nntll  six  montlis  after  sncb 
removal." 

Save  the  proviso  above  Quoted  there  Is  noth- 
ing In  the  Constitution  which  in  any  way  qual- 
ifies the  requlremmt  that  In  order  to  entitle  a 
person  to  vote,  he  shall  have  resided  in  the 
state  for  two  years,  in  the  parish  for  one  year, 
and  in  the  iwectnct  for  six  montha,  and.  as 
the  exertion  contained  in  the  proviso,  is,  by 
Its  terms,  omflned  to  cases  of  removal  "from 
one  prednct  to  another,  In  the  same  parish," 
It  merely  serves  to  emphasise  the  rule.  In 
other  words,  if  It  had  been  the  latentlOD  of 
the  framerg  of  the  Constitution  that  a  vota-, 
moving  from  one  parish  to  another,  should 
not  lose  his  right  to  vote  in  the  pariah  a  quo 
for  12  months,  or  that  a  voter  leaving  the 
state  should  not  lose  his  rl^t  to  vote  In 
the  state  for  two  years.  It  la  to  be  presumed 
that  such  intention  would  have  found  expres- 
sion. Just  as  did  the  Intention  that  a  voter, 
moving  from  one  prednct  to  another  In  the 
same  parish,  should  not  lose  his  right  to  vote 
In  the  prednct  from  which  he  ronoves  for 
six  months. 

Aa  the  matter  atanda,  we  are  confronted 
with  the  unqualified  requlremente  of  the  Con- 
stitution that  in  order  to  entitle  a  person 
otherwise  qualified  to  vote,  he  must  have  re- 
sided In  the  state  for  two  years,  and  In  the 
parish  for  one  year,  next  preceding  the  elec- 
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^on  at  whidi  he  offers  to  vote ;  and  with  the 
further  xegulrement  that  he  must  have  re- 
tided  In  the  preelnct  in  wlil<Ai  he  offera  to 
vtote  for  six  mcmthB  next  preceding  sndi  dee* 
tlcin,  to  ^Idi  there  is  provided  the  exception 
thai  if  he  tias  not  moved  farther  away  than 
to  another  precinct  In  the  same  parish,  he 
shall  not  lose  his  right  to  vote  In  the  precinct 
from  wlilch  he  has  remored  for  six  months. 

The  relator  does  not  measure  np  to  any  of 
these  requirements,  or  fall  wltfaln  the  single 
exception;  but  his  counsel  argue  that  nei- 
ther the  requirements  nor  the  oceptlon  have 
anything  to  do  with  his  rlfl^t  to  be  registered, 
and  that  he  is  entitled  to  be  accorded  the 
status  of  a  registered  voter,  tbou^  be  may 
have  no  right  to  vote. 

According  to  our  nnderstandlug  of  the  mat- 
ter, however,  the  theory  of  the  conBtitutlonal 
and  statutory  provisions  upon  the  subject  of 
registration  iw  to  provide  a  method  by  which 
It  may  be  ascertained,  In  advance,  who  shall 
have  the  right  to  vote  at  the  elections,  and  it 
la  the  duty  of  the  registrars  to  see  to  it  that 
no  one  Is  allowed  to  become  a  registered  vot- 
er who  does  not  possess  the  qualifications  re- 
quired of  a  voter.  If  It  were  other^  is**,  any 
one,  without  regard  to  age,  sex,  nationality, 
or  residence  might  be  registered,  and  the 
registration  laws  would  serve  no  purpose 
whatsoever. 

Our  attention  Is  called  to  the  proviso  con- 
tained Id  section  35.  Act  Na  190,  p.  465,  of 
1898,  which  reads,  In  part: 

"That  the  assessors,  supervisors  and  clerks 
of  registration  of  each  parish  shall,  within 
.thirty  days  next  preceding  an  election,  strike 
from  the  registration  the  names  of  all  voters 
who  may  have  died,  left  the  parish,  or,  from 
any  cause,  become  ineligible  as  electors;  pro- 
vided, that  the  name  of  no  voter  shall  be  strick- 
en ftom  the  list  of  registration  who  has  left 
aatd  parish  within  six  months  of  the  time  for 
holding  the  election,  bo  that  the  elector  sliall 
not  lose  his  right  to  vote  in  one  pariah  before 
he  has  acquired  his  right  to  vote  in  another." 

The  proviso  can  hardly  be  said  to  ft^Iy  to 
the  relator,  since  he  left  the  parish  of 
St.  James  tea  m<mths  (and  not  within  six 
months)  prior  to  the  date  of  bis  ar^llcatloa 
for  registration;  but-if  It  did  aj^ly  to  him, 
It  conid  not  be  sustained  as  establishing  a 
rule  In  ctmfllct  with  that  established  by  the 
Constitution,  and  according  to  which  a  per- 
son cannot  vote  In  a  parish  unless  be  has  re- 
sided there  tor  two  years  next  preceding 
the  election  at  which  be  offers  to  vote,  where- 
as, according  to  the  Idea  expressed  in  the 
condndlng  langnw  of  the  proviso  In  the 
stetute,  the  Sector  who  leaves  the  parish 
should  never  lose  his  right  to  vote  there,  untn 
be  acquires  snch  right  in  another  parish,  so 
that  not  acqnliing  the  right  to  vote  In  an- 
other parish,  he  would  be  entitled  to  vote  In 
tlie  parish  that  he  leaves  for  the  balance  of 
bis  life,  which  he  could  spend  dsewhere. 

Judgment  aflBrmed. 


■  as*  Lm.y 

No.  17,665. 
PEARCB  et  al.  v.  FORD  et  al. 
(Supreme  Court  of  Louisiana.   Dec  13^  1909.) 

1.  Partitzon  n  4*)— Emci. 

me  language  of  an  act  of  partition  by 
hein  that  the  hein  respectively  sell  to  each  oth- 
er the  portions  falling  to  them  in  the  partition, 
and  that  the  conBlderatloD  of  the  eale  is  the 
amount  of  the  puTchasers*  interest  In  the  estate 
of  their  deceased  ancestor,  shows  a  mere  parti- 
tion, and  not  a  sale. 

[Ed.  Note.— For  other  cases,  ses  Partiticn, 
Dec.  Dig.  S  4.*] 

2.  Adversb  Possession  (|  75*1— Basis 
Pkescbiptzon— Pabtition. 

A  partition  Is  merely  declamatory  and  not 
translauve  of  ownership  and  cannot  serve  as  s 
basis  for  prescription. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  SS  448-450;  Dec.  Dig.  { 
75.*] 

3.  Abandonueht  (I  4*)— Acts  CoitBrnuTiNa 

— SiLEKOB. 

Klere  silence  does  not  bring  al>out  the  loss 

of  title  to  real  estate  except  in  connection  with 
prescriptions  established  by  law. 

[Ed.  Note.— For  other  cases,  see  Abandonment. 
Dec.  Dig.  I  4.*] 

4.  Real  Actions  (i  8*)— Psiitobt  Aonon^ 

JUDOICKHT. 

The  court,  in  a  "petitory  action  by  some  of 
the  heirs  of  a  decedent  against  other  heirs  to 
recover  an  interest  in  real  estate  of  decedent, 
cannot,  on  giving  Judgment  for  the  interest 
claimed,  adjudge  that  the  taxes  and  improve- 
ments are  equal  to  the  revenues,  as  the  proper 
time  for  the  determination  of  tliat  matter  is  ou 
a  general  settlement  among  the  heirs. 

[Ed.  Note.— For  otliei  cases,  see  Real  Actions, 
Dec.  Dig.  }  8.*] 

Appeal  from  Tblrtemth  Judicial  Z>l8trict 
Court  Parish  ut  Rapides;  W.  B*.  Blockman, 

Ju^. 

Petitory  action  1^  B.  M.  Pearce  and  oth- 
ers  against  H.  Frank  Ford  and  others  to  re- 
covw  on  unOlTl^  three-foiiirths  interest  In 
land.  From  a  Judgmoit  for  plalntiffiB,  de- 
fendants appeal.  Judgment  set  aside  and 
rendered. 

W.  H.  Peterman  and  T.  H.  CouvilUon,  for 
appellants.  Andrews  ft  Hakenyos^  tor  aiq;>^ 
lees. 

PROTOSTT.  J.  Joshua  Pearce  was  twloe 
married.  He  had  Issue  only  with  bis  first  wife, 
niese  were  B.  BL,  William,  Joseph,  and  BUsa 
^rce.  Not  knowing  that  the  law  strlkee 
with  nullity  any  settlffimmt  attenqited  to  bb 
made  of  the  saccesslon  of  a  living  person,  ha 
made  what  he  thongjht  was  a  legal  settle- 
ment of  bis  own  succession  with  his  children 
and  gran^lldren.  Be  then  gave  by  will  to 
his  second  vrlfe  the  propertr  In  cmtroversy, 
a  100-acre  plantetltKi  In  the  parldi  of  Rap- 
Ides,  on  which  he  lived.  He  died  in  1879. 
In  1882  his  will  was  set  aside,  at  the  suit  of 
B.  H.  and  Ellsa  Pearce.  Altbongh  the  effect 
was  to  cause  the  pn^rty  to  revert  to  his 
succession,  BUsa  Pearce,  then  married  to  Hor- 
ace Marshall,  took  poasemlon  of  It  as  If  be- 


•Vor  otk«  oases  ■•■ 
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longing  to  herself  ftlone,  and  contlnned  bo  to 
hold  it  until  her  death  In  1893w  In  1886  her 
children  made  a  partition  of  the  property  of 
her  succession  and  of  that  of  her  bnaband, 
their  father,  and  the  property  In  controversy 
fell  to  her  daughter  Esther,  wife  of  I.  G. 
Johnson,  and  to  the  chlldr«i  of  her  prede- 
ceased daughter,  AlEln,  first  wife  of  I.  G. 
Johnson.  The  language  of  the  act  of  par- 
tition Is  that  the  heirs  reqpectlTely  sell  to 
each  other  the  portions  falling  to  thm  In  the 
partition ;  but  the  consideration  of  the  sale  Is 
stated  to  be  "the  amount  of  the  said  purchas* 
era*  interest  In  the  estates  of  their  deceased 
father  and  mother,"  and  therefore  the  act  Is 
manifestly  a  mere  partition.  The  present  pet- 
itory action  Is  brought  by  B.  M.  Pearce  and 
the  children  and  grandchildren  of  William 
and  Joseph  Pearce  against  Mrs.  I.  O.  John- 
son and  the  children  of  the  first  Mrs.  John- 
son to  recover  a  three-fourths  interest  In  the 
property,  together  with  a  like  proportion  of 
ita  fruits  and  revenues  from  the  time  Mrs. 
Eliza  Pearce  Marshall,  their  mothtt  and 
grandmother,  took  possession  of  it,  in  1882, 
to  the  present  time. 

The  main  reliance  of  the  defendants  is  on 
the  prescription  of  10  years,  based  on  the 
partition  which  they  made  with  their  coheirs ; 
the  contention  being  that  said  partittini  was 
not  a  partition,  bnt  a  sale.  But,  as  already 
stated.  It  is  manifestly  a  partition,  and,  of 
course,  a  partition,  being  merely  declaratory, 
and  not  translative,  of  ownership,  camiot 
serve  as  a  basis  for  prescription.  Keman  v. 
Baham,  45  La.  Ann.  811,  13  South.  166. 

The  other  contention  Is  that  the  coheirs  of 
Eliza  PMrce  Marshall  consented  to  her  tak- 
ing the  property,  and  abandoned  their  rights 
to  it,  as  Is  shown  by  their  silence  and  Inac- 
tion from  1882  to  the  filing  of  this  suit.  In 
April,  1907 ;  but  we  know  of  no  law  by  which 
silence  and  inaction  will  bring  about  the 
loss  of  title  to  real  estate,  unless  In  connec- 
tion with  the  prescriptions  established  by 
law. 

The  trial  oourt  gave  plalntlfTs  judgment 
for  the  Interest  claimed  In  the  property,  but 
ottaet  the  revenues  with  the  taxes  and  useful 
imiffovements.  We  have  to  set  aptde  this 
Judgment  In  so  far  as  U  finds  that  the  taxes 
and  improvements  are  equal  to  the  revenues ; 
but  we  think  that  the  prefer  time  and  lOace 
for  the  settlemat  to  be  had  between  parties 
for  these  revenues  and  taxes  is  i^en  the 
heln  of  Joshua  Pearce  have  a  general  settle- 
ment among  themselves  of  his  succession. 
Non  constat  that  the  plaintiffs  will  not  then 
be  found  to  be  indebted  to  the  heirs  of  ELlisa 
Pearce,  Instead  of  the  latter  to  them. 

The  Judgment  appealed  from  is  therefore 
wt  aside;  and  it  is  now  ordered,  adjudged, 
«Dd  decreed  that  the  plaintiffs  be  decreed  to 
have  an  Interest  of  three-fourths,  undivided. 
In  the  property  described  in  the  petltlm ;  that 
their  demand  for  fruits  and  revenuest  and 


the  defendants'  demand  for  taxes  and  useful 
improvements,  be  dismissed,  as  In  case  of  non- 
suit; that  the  defendants  pay  the  costs  of  the 
lower  court ;  and  that  the  plaintiffs  pay  one- 
half,  and  the  defeDdaats  one-hal^  «C  the 
costs  of  tUa  SLTOfltL 


(124  La.) 
Mo.  17^ 
8TATB  T.  HAGKUST,  HITMIB  ft  JOTCB. 
(Su^eme  Court  of  LouMana.   April  26,  1900b 
On  Rehearing,  Nov.  29,  1909.) 

1.  SunricisircT  of  Puudinq. 

A  pleader  in  the  couru  at  tUs  state  has 
the  rieht  to  make  use  of  tenns  whldi  are  spe- 
ciflcaliy  defiued  by  the  law  of  the  state*  without 
giving  the  defioitions,  and,  In  an  action  Cor  the 
recovery  of  property,  oa  the  ground  that  the 
title  was  acquired  fay  fraud,  practiced  npcm 
i;4aiDtiff,  the  allegatioD  that  def^dant  is  a  hold- 
er in  bad  faith  is,  In  effect,  an  allegalioa  that 
he  assumed,  and  is  BBsumiog,  to  be  the  owner 
of  the  property,  well  knowing  that  the  title  un- 
der which  he  claims  Is  vicious  or  defective; 
and  such  allegation  discloses  a  causs  OE  acdon 
for  the  recovery  of  the  property. 

2.  Vbndoe  akd  PnaoHAsn  (|  299*)— Actios 
TO  Recover  PROFKBTT-/rENDEa  or  Pkice. 

Ordinarily  it  would  be  inequitable  to  pep- 
mtt  the  vendor  to  recover  propeity  sold  by  bim, 
whilst  retaining  the  price:  but  If  the  vendee 
has  ai^npriated  to  himself  the  fruits  and  reve- 
nnes  d  toe  property  to  an  amount  more  than 
sufficient  to  reimburse  the  price,  and  if  the  dr- 
cunutances  are  such  as  to  entitle  the  vendor  to 
demand  an  accounting  so  that.  In  the  end,  the 
vendee  may  be  found  indebted  to  the  vendor, 
there  Is  no  reason,  in  equity  or  otherwise,  why 
the  vendor  should  be  required  to  pay  or  tender 
the  price,  as  a  condition  precedent  to  the  main- 
tenance of  his  action  for  the  recovery  of  the 
property.  In  such  cas&  It  after  trial.  It  la 
found  that  there  Is  a  balsnce  of  account  in 
favor  of  the  vendee,  he  can  be  retained  in  po»> 
session  until  such  balance  be  paid. 

[Ed.  Note.— For  other  eases,  see  Vendor  sod 
Purchaser,  Cent  Dig.  |  838;  Deb  Dig.  |  2aOL*] 

(Syllabus  by  the  Court) 

On  Rehearing. 

3.  GANcnuTxoif  or  Inffniinacins  Q  21*)  — 

RbTCBN  or  GONSIDEEATION. 

Previous  tender  is  not  tegujnd  In  n  maSt 
to  set  aside  a  sale  for  fraud,  especially  when 
an  accounting  Is  demsnded. 

[Ed.  Note.— For  other  caaes,  see  Cancellation 
of^nstruments,  Out.  Dig.  H  38^;  Dec.  Dig. 

4.  PuBUo  Lands  (t  162*)  —  Rescissioiv  or 
Sale— Retubn  or  Considebation. 

Failure  to  make  a  previous  trader,  in  a 
suit  by  the  state  to  set  sside  a  sale  of  lands  as 
fraudulent  and  making  the  decree  conditional 
that  the  state  restore  the  price  before  it  takes 
back  the  land,  are  not  objectionable  becaase  by 
such  a  decree  the  defendants  would  be  left  at  a 
great  disadvantage  because  the  lands  wen  wild, 
producing  no  revenue,  so  that  the  mere  poMessIon 
would  be  of  no  benefit,  and  the  state  might  de* 
indefinitely  to  take  back  the  lands  and  re- 
turn the  price,  for  defendants  «re  but  tbeni> 
selves  to  blame,  if,  as  the  leault  of  their  own 
fraud,  their  money  has  been  paid  Into  the  State 
Treasury,  whence  It  cannot  be  withdrawn. 

[Ed.  Mote.— For  other  cases,  see  FaMIc  LandiL 
Dec.  Dig.  I  152.*] 
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S.  PuBuo  LAiroa  a  IS!*)— FBAtm  bt  Pat- 

BNTBB— ElTBCT  AB  TO  THIBD  PeBBONS. 

The  state  cannot  recover  land  from  a  third 
penon  for  fraud  of  a  patentee,  where  inch  third 
person  acquired  it  for  a  valuable  consideration 
and  without  notice  of  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dea  Dig.  |  1&2.*] 

e.  Pleading  (1 8*)— OonoLuaiONS  of  Law. 

An  allegation,  in  an  action  to  set  aside  a 
sale  of  state  land  for  fraud,  that  defendants 
were  holders  in  bad  faith,  is  not  an  allegation 
of  a  fact,  but  a  conclusion  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  12-28 ;  Dec  Dig.  |  a»] 

7.  Plbadino  (I  228*>-DEiruHBKB— Effect  as 
Adhibsior. 

An  exception  of  no  caoae  of  action  admits 
the  facts  well  pleaded,  bdt  not  conclusions  of 
law. 

[Ed.  Note.— For  other  eases,  sea  heading, 
Cent.  Dir  i  600:  Dee.  Dig.  I-228.*] 

8.  PI.EADINO  ({  8*)  —  AlXEOATION  OF  ULTI- 
MATA Facts. 

Ultimate  facts  of  necessity  are  conclusions 
froin  intermediate  and  eTidentiary  facts;  but 
Ie«al  eoncluskms  cannot  be  pleaded  as  ultimate 
facta. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  12-28;  Dec.  Dig.  |  8.*] 

9.  PixADina  (H  248*)~-AicENDiu:iiT. 

Unless  a  cause  or  action  is  stated,  there  is 
no  suit,  and  hence  nothing  to  amend. 

IBi.  Note.— For  other  cases,  see  Pleading, 
Cent  Dl|.  1  6«0;  Dec.  Dig.  I  243.*] 

Aiq;>eal  from  Twenty-Fifth  Judicial  Dis- 
trict Oonrt,  Parish  of  Tangipalioa;  Clay  El- 
liott; Judge. 

Actlra  by  tb6  State  acelnst  Hackley,  Hume 
ft  Joyce.  Judgment  for  deCmdants,  and 
plaintiff  appeala  Afllrmed. 

Walter  Gulon,  Atty.  Gen.,  and  W.  H.  Mc- 
Clendon,  Dlst  Atty.  (R.  G.  Pleasant,  of  coun- 
eel),  for  the  State.  Farrar,  Jonas.  Krutt- 
scbnltt  ft  Goldbei^,  for  appellees. 

Statement  of  ttae  Case. 

MONROE,  J.  The  state  having  brou^t 
this  suit  for  the  recovery  of  certain  lands  In 
tbe  pariah  of  Tangipahoa,  the  defendants  ex- 
cepted, on  tbe  grounds  that  ttae  petition  dis- 
closes no  cause  of  action,  and  that  the  state 
has  made  no  tender  of  ttae  price  and  of  ttae 
taxes  collected  by  it,  with  Interest  tb««on. 
Ibe  exception  of  no  cause  of  action  was 
maintained,  and  the  state  appeals  from  a 
judgment  dismissing  the  suit  Defendants 
answer  the  appeal  and  pray  that,  should  the 
conrt  not  find  the  exception  of  no  cause  of 
action  good.  It  maintain  the  exception  of 
-want  of  tender,  and  affirm  the  Judgment  on 
that  ground.  Since  the  appeal  was  lodged 
here,  William  P.  Joyce  has  died,  and  his  ex- 
ecutors hare  been  made  parties  defendant  In 
his  stead.  The  allegations  of  the  petition 
are,  snbstantlally,  as  follows:  That,  at  dif- 
ferent (specified)  dates  In  the  years  1859, 
1868,  1869,  1819,  W.  B.  Adams,  J.  M.  Bach, 


John  B.  Hudson,  Thomas  M.  Akers,  O.  B. 
Terry,  and  Felix  S.  Mix  (acting  separately) 
entered  certain  described  tracts  of  land,  un- 
der certain  described  certificates,  at  2s  cents 
per  acre,  and  received  patents  therefor;  that 
they  were  permitted  to  make  the  entries  un- 
der Act  No.  19T,  p.  159,  of  1869,  known  as  the 
**tldal  overflow  act,"  upon  their  representa- 
tions to  ttiB  register,  sni^x>rted  by  affidavits, 
Uiat  the  lands  were  subject  to  "regular  tidal 
overflow,"  and  were  unfit  for  settlement  and 
cultivation.  The  state  alleges:  That  the 
lands  were  never  subject  to  overflow,  and 
could  not  legally  have  been  entered  for  less 
than  $1.20  per  acre;  that  gross  fraud  was 
perpetrated  by  the  entrymen  named.  In  rep- 
resenting to  tbe  register,  who  was,  presum- 
ably, ignorant  of  their  character,  that  ttae 
lands  were  subject  to  ova>flow  and  to  entry 
at  25  cents  per  acre;  that  said  representa- 
tions were  false,  and  the  register  was  there- 
by deceived,  and,  by  reason  of  such  decep- 
tion, was  Induced  to  Issue  patents  for  the 
lands;  that  the  patents  were  Illegally  and 
fraudulently  obtained  and  were  void  ab  ini- 
tio, and  should  be  so  decreed  and  ordered 
canceled  from  the  records,  and  said  lands  de- 
clared subject  to  entry  at  $1.50  per  acre; 
that  the  defendants  (naming  them)  "now 
claim  to  own.  In  Indlvlslon,  the  said  lands, 
.by  a  chain  of  title  emanating  from  tbe  said 
entrymen;  that  they  are  holders  In  bad 
faith;  that  th^  titles,  or  pretended  tiUes. 
*  *  *  and  the  said  outstanding  patents, 
act  as  a  cloud  upon  the  state's  title  and  are 
an  Injury  thereto,  and,  for  the  reasons  above 
stated,  the  said  Hackley,  Hume  ft  Joyce  have 
no  rights  of  ownership  In  and  to  the  said 
lands,  and  their  titles  should  be  ordered  can- 
celed, •  •  •  and  the  said  lands  decreed 
to  belong  to  the  state  of  Louisiana";  that 
defendants  have  cut  and  removed  and  sold, 
from  said  land,  timber  worth  flMMXX);  and 
ttaat  the  state  Is  entitled  to  an  accounting  tor 
the  same  and  to  Judgment  for  Ita  value.  By 
supplemental  petition  It  la  alleged,  as  an  ad- 
ditional ground  of  nullity,  wltti  raipect  to 
patents  issued  to  Adams  and  Hudson,  tiiat 
ttae  quantities  of  land  fraadnlently  sold  to 
ttaem  exceeded  640  acres.  In  violation  of 
Act  No.  2«7,  p.  a06t  of  1865,  and  Bev.  St 
IS  2920.  292ft. 

The  prayer  of  the  petition  Is  ttaat  ttae  pat- 
ents be  decreed  to  have  been  Illegally  obtain- 
ed, that  they,  together  with  ttae  tlties  of  ttae 
defendants,  be  ordered  erased  from  the  rec- 
ords, and  that  Hie  state  be  recognized  as  ttae 
owner  of  tlie  lands  and  have  Judgment 
against  defendants  ordering  tbem  to  vacate 
ttae  same  and  to  account  for  ttae  value  of  ttae 
tlmbCT  removed  ttaerefrom. 

Opinion. 

1.  It  fs  not  denied  that  the  petition  dis- 
closes a  cause  of  action  as  against  the  orlg- 


•Vor  other  oues      sun*  topla  and  sectloa  KUHBBK  la  Dse.  *  Am.  Digs.  1907  to  dat^  ft  fteportsr  IndttM 
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inal  enttrmeii.  but  connBel  for  defendants 
■ay: 

"There  are  no  avermentB  In  these  petitioQB 
tiiat  the  defendants,  or  any  of  tbem.  were,  Id 
any  way,  parties  or  privies  to  the  alleged  frauds 
of  the  entrymen,  or  that  they  ever  bad  any 
knowledge  of  said  fiaads,  actual  or  constructive, 
^ther  befoxe,  or  at  the  time,  they  acquired 
uieir  titles  to  the  property  sned  for.  or  that  any 
of  the  persons  standing  In  the  chain  of  title 
between  themselves  and  the  entrymen  were  pac^ 
ties  or  privies  to  such  frauds  or  had  any  knowl- 
edge of  them.  The  sole  substantial  averments 
in  the  petition  are  that  the  {Mttents  were  ob- 
tained by  frauds  of  the  entrymen,  that  the  de- 
fendants hold  under  a  chain  of  title  emanating 
from  the  entrymen,  and  'that  they  are  holders  in 
bad  faith.'  No  parttonlars,  or  facts,  or  circum- 
stances of  any  kind,  are  net  forth,  which  would 
constitute  detehdants  possessors  in  bad  faith. 
This  charge  is  therefore  a  general  and  vague 
charge,  without  any  specifications  whatevet. 

Article  S4&2  of  tbe  Oivtl  Gode  reads:  . 

"Tlie  possessor  in  bad  faith  is  he  w^  possess- 
es aa  master,  but  who  assumes  this  quality  when 
he  welt  blows  that  be  has  no  title  to  the 
thing  or  that  his  title  is  vicious  or  d^ective." 

A  pleader  In  the  courts  of  this  state  has 
tbe  right  to  make  use  of  terms  which  are 
q)ecU]cally  deflned  by  tbe  law  of  the  state, 
without  ^Ting  the  definitions.  Thus,  -when 
one  sues  an  universal  legatee,  a  widow  in 
community,  or  the  indtnser  of  a  note,  be  is 
not  required  to  recite  the  provisions  of  law 
which  csBtaUlsb  those  relations,  and  so,  w€ 
think,  that,  in  alleging  that  the  defendants 
are  holdra«  In  bad  faith  of  tbe  land  here 
claimed,  plaintiff  has  auffldently  alleged  that 
they  assumed,  and  are  assuming,  to  be  the 
owners  of  it,  well  knowing  that  the  titles  un- 
der which  they  claim  are  vicious  or  defective, 
and,  if  that  allegation  be  true  (and  it  is  tak- 
en as  true,  for  tbe  purposes  of  the  exception), 
plaintiff  Is  entitled  to  recover.  The  excep- 
tion of  no  cause  of  action  should  therefore 
have  been  overruled. 

2.  The  obligation,  resting  upon  plaintiff, 
who  has  received  the  price' of  property  sold, 
to  offer  to  return  the  amount  so  received  as 
a  condition  precedent  to  tbe  rescission  of  the 
sale,  rests  upon  tbe  principle  that  be  who 
seeks  equity  must  do  equity,  and,  ordinarily, 
it  would  be  inequitable  to  permit  the  vendor 
to  recover  property  sold  by  blm  whilst  re- 
taining tbe  price.  If,  however,  the  vendee 
has  appropriated  to  himself  tbe  fruits  and 
revenues  of  tbe  property  to  an  amount  more 
than  sufflcieut  to  reimburse  tbe  price,  and  If 
the  circumstances  are  such  as  entitle  the 
vendor  to  demand  an  accounting,  so  that.  In 
tbe  end,  tbe  vendee  may  be  found  Indebted 
to  the  vendor,  there  Is  no  reason,  In  equity 
or  otherwise,  why  tbe  vendor  should  be  re- 
quired to  pay  or  tender  tbe  price  as  a  condi- 
tion precedent  to  the  maintenance  of  his  ac- 
tion for  the  recovery  of  the  property.  In 
such  case,  if,  after  trial,  It  Is  found  that  there 
Is  a  balance  of  account  In  favor  of  tbe  ven- 
dee, be  can  be  retained  In  possession  until 
,  such  balance  shall  hare  been  paid. 


In  the  case  now  under  consideration,  the 
plaintiff  alleges  that  defendanti  hare  cot 
$50,000  worth  of  timber  from  Ihe  land  In 
question,  and  It  demands  an  accounting 
therefor,  bo  that^  assuming  ttiat  all  tbe  alle- 
gatlons  of  the  petition  are  true,  tbe  defend- 
ants may  be  found  to  be  Indebted  to  plaintiff 
in  a  sum  far  In  excess  of  that  due  in  relm- 
bursemmt  of  the  price  and  of  the  taxes  paid 
by  tbem. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  tbe  Judgment  ai^aled  from  be 
set  aside,  the  exceptions  filed  by  deffflidants 
overruled,  and  the  case  remanded  to  the  dis- 
trict court  to  be  there  proceeded  with  ac- 
cording to  law  and  to  the  views  expressed  in 
the  foregoing  opinion;  tbe  costs  of  the  ap- 
peal to  be  paid  by  defendants,  and  those  of 
tbe  lower  court  to  await  the  final  Judgment 

On  Blearing. 

PROVOSTT,  J.  Our  former  decree  in  this 
case  was  set  a^de,  and  a  rehearing  granted. 
Tbe  case  is  here  on  exertions  of  want  of  ten- 
der and  no  cause  of  action.  The  lower  court 
overruled  the  ezc^>tion  of  want  of  tender, 
and  maintained  that  of  no  cause  of  action, 
and  dismissed  tbe  suit* 

Tbe  state  sues  to  ncovet  certaia  lands 
which,  she  alleges,  the  raster  of  her  land 
office  was  induced  by  tbe  misrepresentations, 
deception,  and  fraud  of  the  entrymen  and  pat- 
entees to  sell  at  25  cants  pex  acre,  as  lands  sub- 
ject to  r^Iar  tidal  orerflow,  whm,  In  point 
fact,  the  lands  were  not  of  that  character, 
but  were  of  a  dass  not  legally  salable  at  less 
than  $1.25  i)er  acre.  It  is  alleged  that  tbe 
defendants  "now  claim  to  own  these  lands  by 
Indlvision  by  a  chain  of  title  emanating  from 
said  entrymen ;  that  they  are  holders  in  bad 
faith."  It  hi  also  aUeged  that  the  defendants 
have  sold  timber  from  said  lands  to  the 
amount  of  $50,000,  and  that  the  state  Is  en- 
titled to  an  accounting  and  to  Judgmmt  for 
said  amount 

Tbe  exception  of  want  of  tender  was  prop- 
erly overruled.  Previous  tender  Is  not  re- 
quired in  a  suit  to  set  aside  a  sale  on  the 
ground  of  fraud.  Oermalne  v.  Mallerlch,  31 
La.  Ann.  371 ;  Heirs  of  Bnmey  v.  Ludellng, 
41  Tjl.  Ann.  627,  6  South.  248;  Klllelea  v. 
Barrett,  87  La.  Ann.  865 ;  Self  v.  Taylor,  33 
La.  Ann.  769;  Heirs  of  Wood  v.  Xlcbolls,  33 
La.  Ann.  744 ;  Aronstein  v.  Irvine,  48  La.  Ann. 
301,  10  South.  131.  Especially  where  an  ac- 
countbig  Is  alleged  to  be  due.  28  EkUT-  ^  ft 
Pr.  83*. 

Whether,  In  any  case,  previous  tender  can 
be  required  of  the  state,  is  a  question  not 
needing  to  be  considered  In  this  case. 

We  agree  with  defendants  that  the  state 
cannot  have  both  the  property  and  the  price; 
but  this  can  be  avoided  by  requiring  the  state 
to  restore  the  price  before  she  can  take  back 
the  property.  The  decree  in  favor  of  tbe 
state  was  made  thus  conditional  In  the  ease 
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of  State  T.  Cross  Lake  Shooting  &  Fishing 
Clab,  123  La.  208,  48  South.  891.  See.  also, 
24  A.  &  E.  B.  621. 

It  Is  doubtless  true  that  by  such  a  decree 
the  defendauts  would  be  left  at  a  great  dls- 
adTflntage,  because  the  lands  are  wild  lands, 
producing  no  revenue,  so  that  the  mere  pos- 
session of  them  can  be  of  no  benefit  to  defend- 
ants; and  yet  the  state  might  delay  Indef- 
initely to  exercise  her  right  of  taking  them 
back  and  returning  the  price,  thus  keeping 
the  defendants  Indefinitely  out  of  both  the 
property  and  the  price,  and  defendants  would 
be  remediless,  since  the  state  is  not  liable  to 
be  sued  except  with  her  permission.  Th.e  an- 
swer to  that  argument  la  that  the  defendants 
have  bht  themselves  to  blame  If,  as  the  re- 
sult of  their  own  fraud,  their  money  has  been 
paid  Into  the  State  Treasury,  whence  It  can- 
not be  withdrawn  without  an  act  of  the  Leg- 
islature. See,  In  that  connection :  Moffat  v. 
U.  S.,  112  U.  S.  24,  5  Sup.  Ct.  10,  28  L.  Ed. 
623 :  United  States  v.  Trinidad  Coal  &  Cok- 
ing Co.,  137  U.  S.  160,  1.1  Sup.  Ct.  67,  34  L. 
Ed.  640. 

Coming  to  the  exception  of  no  cause  of  ac- 
tion, we  have,  on  further  consideration,  reach- 
ed the  conclusion  that  It  was  proiierly  main- 
tained. Even  though  the  patent  Itself  should 
be  Invalid,  by  reason  of  the  alleged  fraud  of 
the  patentees,  the  several  titles  which  consti- 
tute the  chain  of  title  by  which  the  defend- 
ants are  alleged  to  hold  may  be  good,  and 
each  of  them  be  an  insurmountable  barrier  to 
the  pretensions  of  the  state.  This  Is  bo  be- 
cause, where  fraud  has  been  committed  by 
the  patentee,  the  government  cannot  recover 
the  land  from  a  third  person  who  has  acquir- 
ed it  for  valuable  consideration  and  without 
notice  of  the  fraud.  Fletcher  v.  Peck,  6 
Cranch,  87,  3  L.  Ed.  162;  Cochran  v.  Cobb, 
43  Ark.  184;  Johnson  v.  Smith,  21  Tex.  729; 
U.  S.  V.  B.  &  M.  R.  R.,  98  U.  S.  334-342,  25 
L.  Ed.  108;  Colorado  Coal  Co.  v.  U.  S.,  123 
U.  S.  313,  8  Sup.  Ct.  131.  31  L.  Ed.  182;  U. 
S.  V.  Marshall  Silver  Mining  Co.,  129  X5.  S. 
579,  9  Sup.  Ct  343,  32  L  Ed.  734 ;  U.  S.  v. 
California  Land  Co.,  148  U.  S.  41, 13  Sup.  Ct. 
458,  37  L.  Ed.  354;  U.  S.  v.  Winona  R.  R., 
105  U.  8.  479,  17  Sup.  Ct  36S,  41  L.  Ed.  789 ; 
U.  S.  T.  Stlnson,  187  U.  S.  205,  25  Sup.  Ct  426, 

49  L.  Ed.  724 ;  U.  S.  v.  Detroit  Lumber  Co., 
200  n.  S.  321,  26  Sup.  Ct.  282,  50  L.  Ed.  499  ; 
U.  S.  V.  Clark,  200  U.  S.  601,  26  Sup.  Ct.  340, 

50  L.  Ed.  613 :  Thomas  v.  Mead,  8  Mart.  (N. 
S.)  342,  343,  10  Am.  Dec.  187 ;  Broussard  v. 
Broussard.  45  La.  Ann.  1085,  13  South.  699. 
Therefore,  for  showing  a  eanse  of  action 
against  the  defendants.  It  was  necessary  that 
the  petition  should  have  shown  that  the  ac- 
qulaitlon  of  the  property  under  each  and 
every  one  of  these  several  titles  was  without 
valuable  consideration,  or  else  with  notice  of 
the  alleged  fraud ;  to  other  words,  connected 
these  subsequent  holders  of  the  title  with  the 
fraud  by  proper  allegations,  and  the  petition 
has  not  made  thbi  showing. 

It  has  contented  itself  with  the  aUegatl<nk 


hereinabove  transcribed,  namely,  that  the  de- 
fendants hold  by  a  chain  of  title  emanating 
from  the  patentees,  and  are  holders  In  bad 
faith.  This  would  be  a  sufficient  allegation 
If  the  fact  of  the  title  having  emanated  from 
the  patentees  were  In  itself  sufficient  to  In 
validate  the  several  titles  of  the  alleged  chain 
of  title ;  but  such  is  not  the  case,  as  fully  ap- 
pears from  the  authorities  Just  cited.  The 
further  fact  needs  to  be  alleged  that  under 
these  several  subsequent  titles  the  property 
was  acquired  without  valuable  consideration, 
or  else  with  notice  of  the  alleged  fraud ;  and 
this  further  fact  Is  not  alleged. 

To  say  that  the  defendants  are  holders  In 
bad  faith  Is  not  to  allege  a  fact,  but  merely 
a  conclusion  of  law.  It  Is  merely  to  say  that 
their  title  Is  invalid,  and  that  they  Icnow  it 
A  "holder  In  bad  faith"  is  defined  by  the 
Civil  Code  to  be  he  "who  possesses  as  mas- 
ter, but  who  assumes  this  quality  when  he 
well  knows  that  be  has  no  title  to  the  thing 
or  that  his  title  is  vicious  or  defective."  Civ. 
Code,  art  3452.  The  validity,  vel  non,  of  a 
title,  is  the  result  wliich  flows  as  a  matter 
of  law  from  the  facts  which  render  the  title 
valid  or  invalid.  To  say  to  a  defendant  that 
his  title  Is  Invalid  Is  merely  to  convey  to  hlui 
the  expression  of  a  legal  opinion  on  the  condi- 
tion of  his  title.  It  is  not  to  inform  him  of 
the  facts  from  which  the  Invalidity  of  his 
title  Is  sought  to  be  deduced. 

The  said  allegation  of  the  defendants  being 
holders  In  bad  faith,  or  In  other  words,  of 
their  title  being  vicloas  or  defective  and  their 
knowing  It,  being  nothing  more  than  the  al- 
legation of  a  conclusion  of  law.  Is  no  allega- 
tion at  all,  since  the  allegation  of  a  conclusion 
of  law  is  no  allegation.  It  "does  not  aid  a 
pleading."  31  Cyc.  51.  "Facts,  not  conclu- 
sions of  law,  mnst  he  alleged  In  pleadings." 
Id.  An  exception  of  no  cause  of  action  ad- 
mits the  well-pleaded  facts,  not  the  conclu- 
sions of  law,  contained  in  the  petition.  6 
Eng.  PI.  &  Proc.  336  ;  31  Cyc.  333;  Fertilizer 
Co.  V.  Wolf,  48  Lb.  Ann.  681,  19  South.  558; 
State  ex  rel.  v.  Judge.  60  La.  Ann.  28&-273. 
23  South.  839. 

A  pleader  is  not  required  to  allege  the  evi- 
dentiary or  Intermediate  facts;  but  he  must 
at  least  allege  the  ultimate  facta  Otherwise 
how  can  his  adversary  know  what  facts  he 
must  come  prepared  to  disprove.  In  the  In- 
stant case,  the  evidentiary  or  intermediate 
facts  are  all  the  circumstances  from  which 
the  state  seeks  to  draw  the  conclusion  that 
the  defendants  and  their  several  predecessors 
In  title  acquired  the  lands  without  valuable 
consideration,  or  else  with  notice  of  the  al- 
leged fraud.  The  ultimate  fact  Is  their  hav- 
ing acquired  the  lands  without  valuable  con- 
sideration, or  else  with  notice  of  alleged 
fraud.  This  ultimate  fact  needed  to  be  stat- 
ed, because  until  It  was  stated  there  was 
nothing  to  show  that  the  said  titles,  constitut- 
ing the  alleged  chain  of  title  of  defendants, 
were  not  good.  "Ultimate  facts  of  necessity 
are  condusions  drawn  from  Intermediate  and 


Digitized  by 


776 


BO  SOITTHERN  BEPOBTBB. 


evidentiary  Cuts ;  bnt  legal  oonclaBl<nia  can- 
not be  pleaded  as  ultimate  facts.'*  SI  Cyc.  70. 

If  the  rule  whlcb  the  allegation  ot  a 
condUBlOD  of  law  Is  do  allegation,  bat  facts 
mast  be  stated,  Is  once  departed  from.  It  te 
not  easy  to  see  what  mle  Is  to  be  adopted  in 
Its  place  for  the  guidance  of  courts  In  judg- 
ing of  the  sufiSdency  of  pleadings.  The 
pleader  is  allowed  to  dispense  with  the  evi- 
dentiary or  Intermediate  facts,  and  to  con- 
tent himself  with  alleging  the  ultimate  facts ; 
but  further  than  this  It  is  not  possible  to 
go,  without  losing  sight  of  the  principal  ob- 
ject of  pleading,  which  is  to  Inform  the  ad- 
versary of  what  he  must  come  prepared  to 
meet  with  his  evidence.  It  Is  not  possible  to 
go  a  step  further  and  hold  that  even  the 
ultimate  facta  may  be  dispensed  with,  pro- 
vided a  conclusion  of  law  is  alleged  from 
whlcb  they  may  be  deduced  with  a  certain 
degree  of  cogency.  The  question  In  every 
case  would  then  resolve  Itself  Into  whether 
the  cogency  In  the  particular  case  was  aoffl- 
clent  to  let  the  conclusion  of  law  whldd  was 
alleged  do  service  for  the  facts  which  were 
not  alleged,  but  left  to  be  ascertained  by  a 
deductive  process. 

In  contending  that  the  petition  sets  forth 
ft  cause  of  action,  the  learned  Attorney  Gen- 
eral relies  upon  the  allegation  that  the  de- 
fendants are  holders  In  bad  faith;  bat  that 
allegation,  aa  already  shown  In  this  opinion, 
Is  nothing  more  than  the  allegation  of  a  legal 
conclusion,  and,  as  also  shown,  the  allega- 
tion of  a  legal  conclusion  Is  no  allegation  and 
does  not  aid  a  pleading.  Such  an  allegation 
stands  as  if  not  made.  It  does  not  aid  a 
pleading.  It  Is  merely  the  l^;al  oplnlm  of 
the  peraon  wlu>  drafted  the  petltkm.  Wheth- 
er the  defendants  are  holders  In  bad  faith  or 
not  Is  n  question  which  the  oomt  must  d»- 
dd^  and  must  dedde  upon  the  tects,  and,  In 
order  that  tiie  coart  may  have  an  (q;)portnnlty 
to  decide  that  question,  the  fiacts  necessary 
for  iti  dedslcm  must  be  alleged.  The  mm 
(pinion  of  the  Attorney  General  allied  In 
the  petition  that  the  defendants  are  holders 
In  bad  faith  cannot  be  accqpited  the  eomt 
In  place  of  the  fiicti  upon  whldi  the  court 
Is  to  judge  whether  or  not  the  dtfoidants  are 
holders  In  bad  faith. 

If  that  allegation  could  be  acc^tted  as  a 
substantive  allegation,  the  [>etitlon  would  not 
be  open  to  the  exception  of  no  cause  of  ac- 
tion, bat  merely  to  that  of  vagueness  and  gen- 
erality. These  two  exertions  are  not  to  be 
confounded.  A  petlticm  which  does  allege 
all  the  facta  apon  which  the  cause  of  action 
depends  may  do  so  in  terms  so  vague  as  not 
properly  to  convey  to  defendant  all  the  in- 
formation he  needs  for  making  his  defense. 
The  petition  we  are  dealing  with  would  have 
been  of  that  character  If  it  had  alleged  the 
ultimate  fact  of  the  defendants  and  their 
predecessors  In  title  having  acquired  without 
conidderatlon,  or  else  with  knowledge  of  the 
alleged  fraud.    Defendants  could  not  then 


have  pleaded  no  cause  of  action,  but  at  most 
could  have  adced  that  the  state  be  required 
to  allege  the  facts  Intended  to  be  relied  on 
for  contending  that  the  property  was  thus 
acquired  by  them  and  thdr  predecessors  In 
title. 

Pleadings  were  held  liwuffldent  to  show  a 
cause  of  action,  or,  whidi  Is  the  same  thing, 
to  authorize  the  Introduction  of  evidence,  in 
the  following  cases:  Segfaers's  Adm'r  v.  Le- 
maltre,  fi  La.  Ann.  263,  where  plalntifT  sought 
to  annul  a  lease  on  Oie  ground  that  it  had 
been  executed  "in  fraudem  legls  and  out  of 
the  usual  course  of  buslnesa."  Oompton  v. 
Compton,  9  La.  Ann.  499.  where  the  auc- 
tion was  that  "defendant  has  been  unfaith- 
ful to  the  marriage  bed,  and  has  committed 
acts  of  adultery  since  her  marriage  with 
defendant  and  since  this  salt,"  Waddell  v. 
Judson.  12  La.  Ann.  13,  and  Louallier  v. 
Castllle,  14  La.  Ann.  777.  where  the  allega- 
tion was  that  "the  requirements  for  sheriff's 
sale  were  not  complied  with."  Landry  t. 
Dickson,  7  La.  Ann.  239,  where  the  allegation 
was  that  the  judgment  had  been  unduly  and 
improperly  obtained.  Rooks  v.  Williams,  13 
La.  Ann.  374,  where  the  allegation  was  that 
the  Judgment  had  been  obtained  through 
fraud  and  other  Ul  practices. 

In  Triscooy  r.  Orr.  49  CaL  617,  It  was  held 
that  It  is  not  sufficient  to  allege  that  the 
defmdant  took  the  property  unlawfully  or 
fraudulently,  bnt  that  Oie  facts  which  con- 
stitute the  unlawful  taking  or  the  fraud  must 
be  set  out ;  and  In  Wing  v.  Haydoi,  10  Bush 
(Ey.)  280,  a  case  closely  analogous  to  the  cme 
at  bar,  it  was  held  that  an  allegation  In  an 
answer  that  a  defendant  is  "an  Innocent  pnr- 
diaser"  was  Insuffld^t  as  being  a  mere  con- 
tusion of  law.  and  not  equivalent  to  a  state- 
ment that  he  had  purchased  without  notice 
of  the  plalntUTs  homestead  right  In  Kel- 
logg V.  Tout  65  Ind.  102;  where.  In  a  ault  to 
redeem  land  from  judicial  sale,  the  averment 
was  that  there  had  been  no  valid  appraise- 
ment of  the  rents  and  ^!oflts  of  Oie  land  sold 
and  no  valid  aj^ralsonent  of  the  fee  simple 
of  the  land,  the  court  said  that  no  averment 
was  made  of  any  focts  showing  why  the  ap- 
praisements were  invalid,  and  that  therefore 
the  pleading  did  no  more  than  all^  a  con- 
clusion of  law.  And  the  pleading  was,  in 
like  manner,  declared  to  be  the  mere  state- 
ment of  a  legal  conclusion  in  Smith  v.  Kauf- 
man. S  Okl.  571,  41  Pac.  722,  where  the  al- 
legation was  that  "the  said  P.  W.  Smith  Is 
not  now,  and  never  has  been,  legally  ai^lnt- 
ed  assignee  of  j.  A.  Newkirk."  And  so  like- 
wise. In  Thomas  v.  Desmond,  12  How.  Prac 
(N.  T.  Sup.  Ct)  321,  where  the  jdalntifr  al- 
leged a  contract  made  by  defendant  with  a 
third  person,  and  then  alleged  that  he,  the 
plaintiff,  **ls  now  the  sole  owner  of  the  said 
demand  against  the  said  d^endant,"  wlth- 
out  stating  the  facts  showing  bow  he  became 
owner  of  the  demand.  Itom  81  Cyc  91,  we 
qw^  as  followa: 
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"Avannents       tha  ^aintlfl  ii  entitled  to  the 

f»roceedB  of  a  aale;  that  an  Uutmment  con- 
erred  no  right  to  the  property;  that  a  party 
was  not  invested  with  the  legu  ownership  and 
control  of  an  instrument ;  that  a  party  is  or  is 
not  entitled  to  tiie  posMMon  of  the  property ; 
that  on«  is  or  is  not  an  innocent  pnrcnas«r,  or 
bona  fide  holder;  that  poBseflsion  wee  taken 
in  good  faith ;  that  plaintiff  has  a  better  title 
than  defendant;  that  plaintiff  Is  entitled  to 
a  light  of  way ;  tliat  a  party  became  an  owner 
of  an  instroment:  that  one  lias  no  right,  title, 
or  Interest  In  certain  land;  that  a  judgment 
or  certain  goods  became  the  prc^erty  of  de- 
fendant; that  defendant  is  In  open,  notorious, 
coatinnoasi  and  adverse  possession  of  the  prem- 
ises; that  tibe  city  took  jwesession  of  property 
ander  a  paramount  title;  that  plaintiff  has  a 
special  ownership  in  certain  property;  or  that 
a  note  is  a  wife's  separate  estate— are  conclu- 
sions of  law." 

In  most  of  tbe  foregQlng  cases  the  unal- 
leged  facts  necessary  to  support  the  conclu- 
sion of  law  allied  could  have  been  deduced 
with  approximate  certainty  from  the  conclu- 
sion of  law  alleged;  but  tbe  court  unflinch- 
ingly enforced  the  mle  that  allegations  for 
supporting  tbe  petition  must  be  of  facts,  and 
not  of  conclusions  of  law,  and  applied  the 
principle  that  tbe  allegation  of  a  conclusion 
of  law  im  no  allegation  and  does  not  aid  a 
pleading. 

But  If,  in  any  case,  tbe  facts  necessary  to 
support  the  cause  of  action,  when  nnalleged, 
will  be  elced  out  from  a  legal  condnslon  that 
is  alleged,  it  will  not  be  done  in  a  case  where 
the  facts  to  be  deduced  would  InTOlve  moral 
turpitude.  Thus,  in  Gunning  Oravel  &  Pav- 
ing Co.  V.  City  of  New  Orleans,  45  La.  Ann. 
916,  13  South.  182,  which  was  an  injunction 
suit  to  prevent  tlie  city  of  New  Orleans  from 
letting  a  paving  contract  in  violation  of  tbe 
provision  of  the  dty  charter  requiring  con- 
tracts to  Iw  let  to  the  lowest  bidder,  appa- 
rently every  necessary  allegation  was  made, 
saving  that  the  dty  offldals  were  not  charg- 
ed In  express  terms  with  arbitrary  conduct 
or  Improper  motives,  and  yet  the  court  said : 

"Only  a  few  days  since,  In  the  case  of  Hughes 
T.  Murdock,  45  La.  Ann.  935,  13  South.  182, 
we  cited  the  well-recognized  doctrine  in  pleading 
tiiat  up  to  the  judgment  the  pleadings  will  be 
taken  most  strongly  against  the  pleader,  and 
that  nnlcnown,  nnredted  facts  would  not  be  as- 
sumed in  his  favor,  partlcnlarly  in  the  face  of 
an  adverse  ruling  of  the  district  judge.  The 
case  at  bar  falls  directly  under  that  principle. 
The  plaintiff  asks  us  to  'assume,'  as  an  abBo* 
lutely  necessarv  consequence  of  its  being  the 
lowest  bidder  for  the  contract,  that  It  should 
be  awarded  to  it,  and  It  asks  us  to  assume  that 
fact  In  presence  of  the  repeated  declarations 
of  courts  everywhere  that  sworn  officers  will 
be  aaanmed  to  have  done  ttielr  duty,  certainly 
at  least  until  they  have  been  'alleged'  to  have 
done  otherwise.  There  Is  not  one  single  word  In 
plaintitFa  petition  accusing  the  common  coundl 
of  New  Orleans  with  having  actpti  arbitrarily, 
fraudulently,  or  improperly  in  any  manner.  The 
plaintiff  relies  upon  tlie  naked  facts  advanced 
by  it  that  Its  bM  was  the  lowest,  and  that  its 
material  was  equal  or  tnperior  to  that  of  the 
other  bidden,  and  that  It  could  furnish  security. 
We  are  left  absolutely  in  the  dark  as  to  the 
reasons  upon  whi.di  tm  oouncU  acted.   We  are 


bound.  In  tlie  absence  of  direct  diarges  and 
statements  of  facts,  to  presume  that  their  action 
was  honest  and  legal.  We  cannot  eke  out  a 
ease  for  the  plaintiff  by  inference  of  wrong- 
doing and  make  snspldons  and  conjectures  take 
the  place  of  allegations.  Whilst  it  is  pos- 
sible there  was  such  wrongdoing,  It  might  also 
well  be  that  the  coundl  acted  after  a  very 
strict  examination  into  all  the  facts  and  dr- 
cnmstances  which  it  had  the  legal  right  to 
examine  into  in  order  to  determine  whether 
plaintiff's  bid  was  a  proper  one  or  not,  and  that 
their  conduslons  thereoa  are  justified  and  right. 
It  may  well  be  that,  although  the  j^alntiff  'al- 
leges* his  aUllty  to  furnish  aBcurfty,  he  may 
in  fact  never  have  tendered  It  at  all,  or  that 
the  security  furnished  was  insufficient  Plain- 
tiff's petition  is  silent  on  these  points.  If  the 
coundl  was  guilty  ot  wrongdoing,  plaintiff 
should  have  directly  so  alleged,  and  stated  facts 
and  drcumstances  to  ahow  in  what  way  and 
from  what  cause  that  wrongdoing  arose.  We 
repeat  here  what  we  said  in  the  Hughes  Case, 
that  when  a  plaintiff  sdecta  on  act  as  the  ob> 
ject  of  his  attack  whidi  is  not  per  se  neces- 
sarily wrongful  and  Illegal,  but  wmch  may  exist 
consistently  with  honesty,  fair  dealing,  and  le- 
gality, it  is  the  duty  of  the  attacking  party  to 
set  oat  qwcially  the  facts  which  would  give 
to  the  act  an  illegal  or  wrongful  character?' 

These  observations  of  the  court  were  made 
in  a  case  which  was  being  disposed  of  on  ttae 
face  of  tbe  petition;  that  is  to  say,  the 
question  was  as  to  whether  or  not  tbe  peti- 
tion showed  a  cause  of  action.  Needless  to 
point  out  the  apposlteness  of  the  foregoing 
remarks  to  tbe  case  at  bar,  where  the  fact 
left  to  be  assumed  or  deduced  Is  fraud  on  the 
part  of  defendants  and  their  predecessors  in 
title.  See,  on  the  same  line :  U.  S.  v.  Throck- 
morton, 98  n.  6.  70,  25  L.  Ed.  98 ;  Marguez  v. 
Frisble,  101  U.  S.  478,  2S  L.  Ed.  800 ;  U.  S. 
T.  Atherton,  102  U.  S.  372,  26  L.  Ed.  213; 
Haxwdl  V.  Land-Grant  Case,  121  TT.  S.  379, 
7  Sup.  Ct  1015,  SO  L.  Ed.  949. 

In  behalf  of  the  state,  it  Is  asked  that  the 
suit  be  not  dismissed,  but  remanded  with 
leave  to  amend,  and  the  case  of  itfcCubbin 
V.  Hastlnga,  27  La.  Ann.  715,  Is  dted.  That 
decision  was  expressly  overruled  In  Burbank 
V.  Harris,  32  La.  Ann.  395.  See,  also,  Abadie 
V.  Berges,  41  La.  Ann.  281,  6  South.  529. 
Unless  a  cause  of  action  Is  alleged,  there  is 
no  suit,  and  hence  nothing  to  amend.  There 
Is  nothing  but  an  empty  petition. 

Judgment  affirmed,  without  prejudice,  bow- 
ever,  to  the  right  of  the  state  to  renew  the 
suit  on  proper  allegations. 

BRBAUX,  0.  J.,  concurs  In  the  decree. 

MONROE,  J.  I  have  concluded,  after  fur- 
ther considering  tbe  point  presented,  that  it 
cannot  fairly  be  held  that  any  other  Imowl- 
edge  of  the  facts,  which  would  render  tlieir 
title  void,  is  diarged  to  tbe  defendants  than 
knowledge  of  the  original  fraud,  perpetrated 
by  tbe  entryman,  and  that,  in  order  todlsdose 
a  cause  of  action,  tbe  petition  should  have  al- 
leged  that  eadi  auccesslve  holder  of  the  titlo 
possessed  the  same  knowledge. 
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(124  La.) 
No.  17,508. 
MANNING  V.  COHEN. 
(Supreme  Court  of  Louisiana.    Not.  15,  1909. 
Rehearing  Denied  Dec.  13,  1909.) 

1.  Specific  Pebpoekance  (§  129*)-^amage8 
—Attorney's  Fees. 

Attorney's  fees  are  not  recoverable  ae  part 
of  the  damages  in  a  suit  for  Bp«;tfie  perform- 
ance. 

[Bd.  Note.— For  other  casee,  eee  Bpecifle  Per- 
formance, Cent  Dig.  H  4a(M28j  Dec.  Dig.  i 
12&.*] 

2.  Specific  Pebfobicancb  (f  120*>-^opx  or 
Relief— Dauaqes. 

Rev.  Civ.  Code,  {  1926,  provides  that  on 
the  breach  of  any  obligation  to  do,  or  not  to 
do,  tbe  obligee  is  entitled  either  to  damages,  or, 
in  cases  wmch  permit  it,  to  a  specific  perform- 
ance of  tbe  contract,  at  his  option,  or  be  may 
require  the  dissolution  of  the  contract,  and  in 
all  these  cases  damaees  may  be  givea  where  they 
have  accrued,  according  to  tbe  rules  established 
in  the  succeeding  section,  and  section  24S0  de- 
clares that  in  all  cases  the  seller  is  liable  to 
damages  if  there  result  any  detriment  to  the 
buyer  occasioned  by  nondelivery  at  the  time 
agreed  on.   Held,  tiat  the  vendee  was  not  re- 

3uired  to  elect  between  specific  performance  and 
amages,  but  was  entitled  in  a  suit  for  perform- 
ance to  recover  damages. 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
formance.  Cent.  Dig.  H  420-423;  Dec.  Dig.  S 
129.«] 

3.  Specific  Pebfobuanoc  (J  129*)  —  Relief 
Deman  ded— Dauaoes. 

Where,  in  a  vendee's  suit  for  specific  per- 
formance, it  appeared  that  on  tbe  vendor's  re- 
fusal to  perform  the  vendee  retained  the  cash 
payment,  ne  was  entitled  to  recover  as  damages 
the  amount  of  rents  lost  to  him  during  the  peri- 
od when  he  was  entitled  to  possession  under 
the  contract,  less  tbe  interest  on  tbe  payment  re- 
tained. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  ||  420-423;  Dec.  XMg.  S 
129.*] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  A.  J.  MurtT,  Judge. 

Specific  performance  by  D.  T.  Manning 
against  Heyman  Cohen.  Judgment  for  plain- 
tiff for  less  than  the  relief  demanded,  and  he 
appeals.  Modified  and  affirmed. 

Blanchard.  Barret  ft  Smith,  for  appellant 
John  B.  Flies,  for  appellee. 

PROVOSTY,  J.  This  suit  is  for  specific 
performance  of  a  contract  of  sale  of  real  es- 
tate, and  for  damages  alleged  to  have  been 
suffered  from  defendant's  failure  to  perform 
the  contract.  The  damages  consist  of  the 
rents  of  the  property  and  of  attorney's  fees  for 
bringing  this  suit ;  the  rents  being  those  from 
the  3l8t  of  July,  the  day  on  which  the  de- 
fendant was  put  In  default  by  the  formal 
tender  of  a  deed  for  him  to  sign  accompanied 
by  an  offer  of  payment  to  the  date  of  de- 
livery of  possession. 

Defendant  answers  that  he  has  been  will- 
ing and  ready  all  along  to  perform  the  con- 
tract. We  think  the  evidence  shows  differ- 
ently. 

Attorney's  fees  cannot  be  recovered  in  a 


case  of  this  kind.  Fox  t.  Jones,  39  La.  Ann. 
929,  3  South.  95;  Boss  t.  Goldman.  36  La. 
Ann.  132. 

But  we  do  not  agree  with  our  learned 
Brother  below  that  the  vendee  must  elect  be- 
tween suing  for  specific  performance  and  su- 
ing for  damages ;  and  that.  If  he  chooses  the 
former,  he  cannot  claim  damages.  Articles 
1926,  2486,  Rev.  Civ.  Code,  are  express  to  the 
contrary.  24  Laurent,  Vente,  No.  180,  p.  178, 
says  that  the  vendee  Is  entitled  to  the  dam- 
ages "in  all  cases ;  that  is  to  say,  whether  he 
sues  for  the  resolution  of  the  contract  or  for 
si>ecific  performance."  And  Indeed,  it  stands 
to  reason  that,  as  announced  by  article  1930, 
a  party  who  violates  his  contract  is  liable  for 
the  damages  which  his  default  has  caused 
the  other  party.  In  the  instant  case.  If  plain- 
tiff were  to  be  glveti  nothing  more  than  the 
property  Itself,  after  having  been  k^t  out  of 
it  for  one  year  and  lost  the  rents  of  one 
year,  he  would  not  be  given  the  full  measure 
of  bis  rights  under  the  contract;  and  de- 
fendant, on  the  other  hand,  would  be  profit- 
ing that  much  from  his  own  default  and 
wrong.  Plaintiff  Is  entitled  to  these  rents, 
less,  however,  an  amount  equal  to  legal  In- 
terest for  the  same  period  on  the  $200,  which, 
with  the  $50  actually  paid,  was  to  constitute 
the  cash  payment.  Not  having  depralted  said 
amount,  but  retained  and  enjoyed  It,  plain- 
tiff must  pay  Interest  on  It 

It  is  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  amended  by 
condemning  defendant  to  pay  plaintiff  dam- 
ages at  the  rate  of  $113  per  month  from  July 
31, 1908,  until  the  date  of  the  delivery  of  the 
property  In  controversy,  less  5  per  cent,  per 
annum  Interest  from  July  31,  1908  on  $300. 
the  said  $200  being  that  part  of  the  purchase 
price  of  said  property  which  was  to  have 
been  paid  cash,  and  was  not  paid,  until  the 
payment  of  said  $200,  and  that  said  iud}^- 
ment  be  in  all  other  respects  affirmed,  defend- 
ant to  pay  all  costs. 


<124  La.) 

No.  17,713. 

ORIENT  INS.  CO.  v.  BOARD  OF  ASSESS- 
ORS et  al. 

(Supreme  Court  of  Louisiana.    Nov.  15,  1900. 
Rehearing  Denied  Dec  13^  1909.) 

1.  Taxation  (§  263*)  —  St atdtes— Modifica- 
tion OF  Bbtxnqb  Law. 

Acts  1908,  p.  280,  No.  170;  providing  that 
notes  and  Indebtedness  and  all  evidence  of  in- 
debtedness shall  be  taxable  only  at  the  situs  and 
domicile  of  the  holder  or  owner  tbeieof.  is  nor 
an  interpretation,  but  a  modification  of  the  reve- 
nue law,  having  no  retroactlTe  effect. 

[Ed.  Note.— For  other  case^  aee  TkzatioD, 
Dec  Dig.  I  253.»] 

2.  'Taxation  (|  ^9*)— AasisaiacNTft— Smr  loa 

RSOtTCTION— LncnAKtOHft-^AT  BT  AOKB- 
KENI. 

The  operation  of  Beveoue  Law  (Acta  189S. 
p.  360,  No.  170)  f  26,  prescribing  the  time  with- 
in which  action  shall  be  brooght  to  test  tte  eor- 
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rectness  of  an  assessmeDtt  cannot  be  staged  hy 
agreement  by  the  asseaBora  and  tax  collecton 
with  tax  debtora  to  await  the  remit  ot  pending 

BUltB. 

[BA.  Note.— For  other  caaet,  tee  Tazatloo, 
Dec^  rUg.  I  499  *] 

3.  Taxation  (J  49G*)— Corbkction  of  Abmsb- 
HKNT— Operation  and  Effect  of  Statute. 

Tlioagh  aasessments  are  grossly  excessive, 
and  the  tupayer  made  a  correct  retam,  courts 
can  ^ve  no  relief ;  action  not  being  bionght  in 
the  time  prescribed  by  statute. 

[Ed.  Note.— For  other  caaea,  aes  Taxatico, 
Dec  Dig.  (  48e.*] 

4.  Taxation  (|  847*)  —  Assessuentb— BxcBS- 
BivBiiBss— Annulment  in  Toto. 

An  assessment  being  Intended  as  sacb,  and 
being  saeh  in  fact,  thongh  grossly  excessive,  six 
times  as  large  as  It  ooffht  to  be.  is  not  absolate- 
ly  null,  on  the  ground  of  its  being  the  result, 
not  of  exercise  of  judgment  by  the  assessors 
RB  required  by  law,  but  merely  of  guesswork 
and  caprice. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S{  581,  683;  Dec.  Dig.  S  347.*] 

Breaux,  C  J.,  and  Monroe,  J.,  diraenting. 

Appeal  from  Civil  District  Court,  Parish  ot 
Orleans ;  B.  K.  Sbinner,  Judge. 

Suit  bj  the  Orient  Insarance  Company  and 
others  against  the  Board  of  Ass^sors  and 
otbers.  From  the  Judgm^t,  plaintiffs  appeal. 
Affirmed  In  part  and  annnlled  In  part,  and 
suits  dismissed. 

Hall  &  Monroe,  for  appellants.  F.  O. 
Zacharie  (Harry  P.  Sneed,  of  counsel),  for 
appellee  State  Tax  Collector.  Geo.  H.  Ter- 
riberry  (Harry  P.  Sneed,  of  counsel),  for 
appellee  Board  of  Assessors.  H.  Garland  Da- 
pre  (Harry  P.  Sneed  of  counsel),  for  appellee 
City  of  New  Orleans. 

PROVOSTT,  J.  This  appeal  embraces  23 
consolidated  suits.  The  plaintiffs  In  these 
several  suits  stand  In  the  same  category, 
niey  are  Insurance  companies  of  other  states 
and  of  foreign  countries  doing  business  In 
this  state  through  local  agents.  They  were 
assessed  In  the  years  1906, 1907,  and  1908  for 
money  In  possession,  credits,  and  open  ao 
counts,  and  are  suing  to  have  the  assess- 
ments canceled  as  Illegal  and  null;  or,  in  the 
alternative,  reduced,  as  excessive.  The  man- 
ner In  which  they  conduct  their  business  in 
this  state  Is  the  same  as  was  that  of  the 
plaintiff  Id  National  Fire  Insurance  Co.  t. 
Board  of  Assessors,  121  La.  46  South. 
117.  120  Am.  St  Rep.  313,  and  the'  nullity  of 
tbe  assessments  Is  claimed  on  precisely  the 
same  grounds  as  In  that  case,  namely,  that  as 
a  matter  of  fact  the  plaintiffs  have  no  money 
In  possession,  and  that  the  credits  or  open  ac< 
counts  in  qoestltHi  have  no  situs  In  this  state, 
and  therefore  are  not  taxable  In  this  state. 

Since  that  decision  and  others  in  the  same 
sense,  namely,  Insarance  Co.  t.  Board,  121 
lA.  1068,  47  South.  27,  General  Electric  Go. 
T.  Board.  121  La.  116,  46  South.  122,  and  U. 

5.  Fidelity  ft  Guarantee  Co.  t.  Board,  122  Ijb. 
139,  47  South,  442,  etc.,  were  rendered,  the 


Legislature  has  passed  Act  Nth  170,  p.  233, 
of  1908,  whldi  reads: 

"Mortgage  notes  and  indebtedness  and  all  ev- 
idence of  Indebtedness  shall  be  taxable  only  at 
the  situs  and  domicile  of  the  holder  or  owner 
thereof." 

By  this  act,  say  counsel,  the  lieglslature 
has  put  vpon  the  revenue  law  a  different  In- 
terpretation from  that  adopted  by  the  court 
in  said  cases. 

Sometimes  language  is  so  plain  that  even 
legl^ative  omnipotence  cannot  construe  it 
Into  a  different  meaning  from  that  which  it 
plainly  expresses;  and  that  is  the  case  with 
the  provision  of  law  which  the  court  Is  here 
asked  to  interpret  differently  from  what  has 
been  done  heretofore.  The  provision  Is  so 
plain  as  not  to  leave  room  for  interpretation. 
The  above  quoted  statute  Is  a  modification, 
not  an  Interpretation,  of  the  revenue  law;  and 
nothing  In  it  indicates  an  Intention  that  it 
should  have  a  retroactive  effect 

In  80  far  as  the  suits  are  for  reduction  of 
the  assessments,  the  defendant  opposes  to 
them  section  26  of  the  revenue  law  (Acbi  1808, 
p.  360,  No.  170).  which  reads: 

"But  the  action  to  test  such  correctness  shall 
be  instituted  on  or  before  the  first  cUur  of  No- 
vember of  the  year  In  which  the  assessment  is 
maae." 

The  suits  were  filed  in  August  1908.  The 
assessments  of  1900  and  1007  are  barred 
therefore  by  said  statute,  unless  the  reason 
assigned  by  plaintiffs  why  said  statute  should 
not  have  application  is  valid. 

It  Is  that  there  was  a  tacit  understanding 
between  the  tax  officers  of  the  state  and 
plaintiffs,  by  which  the  officers,  on  the  one 
hand,  should  do  nothing  towards  the  enforce- 
ment of  the  taxes  under  said  assessments, 
and  tbe  plaintiffs,  on  the  other  hand,  should 
take  no  steps  to  annul  or  reduce  said  assess- 
ments until  the  case  of  Liverpool,  London  & 
Globe  Ins.  Co.  V.  Board  of  Assessors,  122  La. 
98,  47  South.  416,  involving  the  same  issue, 
and  then  pending,  should  have  been  decided. 
For  proof  of  there  having  been  such  an  un- 
derstanding, the  plaintiffs  show  that,  when 
they  applied  to  the  board  of  assessors  for  a 
reduction  of  the  assessments  of  1907  and 
1908,  they  were  told  that  as  the  r^uU  of  the 
said  pending  suit  said  assessments  might  be 
found  to  be  null,  and  that,  therefore,  until 
said  suit  should  have  been  decided.  It  would 
be  waste  of  time  and  labor  to  consider  the 
question  of  their  reduction.  Plaintiffs  show 
further  that  no  st^  were  taken  by  the  tax 
officers  to  exact  payment  of  the  taxes  under 
said  assesanents. 

Counsel  for  the  defendants  deny  that  there 
was  any  snch  nnderstandlng,  and  the  fact 
that  the  assessors  went  on  and  made  an  as- 
sesuuent  for  1908  would  go  towards  support- 
ing that  theory.  But  would  an  understanding 
of  that  kind  amount  to  anything  even  if  there 
was  one?    Have  the  assessors  and  the  tax 
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collectors,  together  or  separately,  any  aa- 
therity  to  stay  the  operation  of  the  tax  laws 
of  the  state  by  agreement  with  tax  d^tors? 
The  Constitution  denies  that  power  eTen  to 
the  Leglslatore.  As  to  the  assessor's  want  of 
authority  in  sncb  a  case,  see  Railway  Com- 
pany T.  Davis,  60  lA.  Ann.  1008^  28  Booth. 
946. 

The  assessments  are  grossly  excessive.  So 
much  BO  that  It  is  manifest  they  were  the  re- 
sult of  mere  gueeswork;  as,  indeed,  Is  testi- 
fied to  by  the  one  member  of  the  board  of  as- 
sessors. More  than  this,  the  Board  of  As- 
sessors was  furnished  by  the  plaintiffs  with 
a  correct  return  for  the  years  1007  and  190& 
But  the  suit  for  the  reduction  of  the  assees- 
ments  of  1906  and  1907  is  barred  by  the  said 
statute.  As  to  them,  the  court  is  powerless 
to  grant  relief.  A  plain  and  positive  provi- 
sion of  law  cannot  be  dlsr^rded  even  for 
the  puriKMe  of  correcting  gross  injustice.  See 
to  that  effect,  LarUn  v.  Portsmouth,  69  N.  H. 
26;  Dees  v.  Moss  Point  Baptist  Cburch  (Miss.) 
17  South.  1.  See,  also,  Town  of  Farmlngton 
V.  Downing,  67  N.  H.  441,  80  AtL  84& 
The  returns  made  by  plaintiffs  for  1008  were 
correct;  and  the  assessments  for  that  year 
wUl  have  to  be  reduced  accordingly. 

The  contention  of  the  plaintiff's  learned 
counsel  that  assessments  so  grossly  excessive 
as  those  here  In  question— six  times  as  large 
as  they  ought  to  be— are  abolntely  null,  Id 
that  th^  are  not  the  result  of  an  exercise  of 
Judgment  on  the  part  of  the  assessors,  as  the 
law  requires  that  an  assessmeat  should  be, 
but  merely  of  guesswork  or  caprice. 

We  cannot  adopt  that  view.  Such  as  the 
assessments  are,  they  are  assessments.  Th^ 
were  Intended  to  be  sudi,  and  are  such  In 
fact.  They  are  not  annullable  in  toto. 

The  Judgment  appealed  from  Is  therefore 
affirmed  In  all  particulars,  exc^t  that  It  Is 
annulled  In  so  far  as  It  reduces  the  assess- 
ment of  the  year  1906  on  "credits,  bills  re- 
ceivable," etc,  and  it  is  now  ordered,  ad- 
Judged,  and  decreed  that  llie  suits  of  the 
plalntiflB  are  dismissed  with  coats  and  10  per 
coit  penalty  on  state  taxes,  abo  as  to  said 
assessmmt  of  1006.  and  that  plainUfffei  pay 
the  costs  of  this  a]n>eaL 

BREAUX,  a  J.,  and  MONROE,  J.,  dis- 
sent 

Removed  to  Supreme  Court  of  United  States 
by  writ  <^  error,  with  supersedeas. 


(124  La.) 
Xo.  17,981. 
STATE  V.  LATHAM. 

(Supreme  Court  of  Louisiana.    Nov.  29,  1909.) 

CaiinNAL  Law  (S  923*)— New  Teiax^Incou- 
PKrsncT  ov  Jubob. 

The  defendaut.  Indicted  for  and  convicted 
of  manslaughter  by  a  verdict  of  nine  to  three  by 


a  jury,  was  wnteoced  to  six  yean'  ImprlsBiimcnt 
in  the  penitentiary.   He  has  appealed. 

The  conv>laint  urged  before  the  Supreme  Conrt 
is:  That  one  of  the  nine  jurors  who  voted  for 
conTictUm  had  oa  his  voir  dtre  declared  that  be 
had  never  en^ressed  an  oplDion  chat  defoidant 
was  guilty  of  the  crime  charged;  that  in  con- 
sequence of  that  declaration  he  was  accepted  by 
the  defense ;  that  after  the  verdict  it  had  for 
the  first  time  come  to  the  knowledge  of  the  de- 
fendant that  thia  dsdaration  was  not  true ;  that 
defendant  moved  fbr  a  new  trial  on  that  ground, 
and  attached  to  his  motion  the  affidavits  of  four 
persons  showing  that  the  juror's  declaration  on 
his  voir  dire  was  not  true ;  Oiat  on  the  trial  of 
the  motion  the  trial  Judge  Incorrectly  oveirnl- 
ed  It 

For  reasons  asdgned,  the  rolinr  of  the  district 

Judge  refuslDf  on  defendant's  motion  to  grant 
ilm  a  new  trial  is  set  aside,  as  Is  also  the  sen- 
tence oi  the  court ;  but  the  Suprenu  Ccmrt  re- 
fuses, under  present  conditions,  to  set  ai^de  the 
verdict  of  the  Juiy  and  remand  the  cause  to  the 
district  court  for  a  new  trial  on  the  merits.  It 
reinstates  defendant's  motion  for  a  new  trial  and 
remands  the  cause  to  the  district  conrt  fbr  a 
hearing  and  trial  on  that  motion  and  for  fnrUier 
proceedings  according  to  law. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  f  2226;  Dec.  Dig.  $  923.*J 

(Syllabas  by  the  Court) 

Appeal  from  Eighth  Judicial  District  Oonrt 
Parish  of  Franklin ;  D.  N.  Thompson.  Jodge. 

Ora  Latham  was  convicted  of  manalao^- 
ter.  and  appeals.  Order  refusing  new  trial 
set  asid^  and  cause  rananded  for  reheftring 
on  such  motion. 

S.  N.  Dorsett  for  appellant  Walter  Qoion, 
Atty.  QtoL,  and  RUey  J.  Wilson,  Dist  Attr- 
(R.  G.  feasant,  of  connsel),  for  the  StaUL 

Statement  of  the  Ctm. 

NICHOLLS,  J.  The  defendant  was  fn* 
dieted  by  the  grand  jury  of  Franklin  parish 
for  the  crime  of  manslaogbter.  His  case 
was  set  for  trial  for  September  23,  1009.  at 
which  time  It  was  tried,  and  a  verdict  of 
guilty  was  the  result  of  the  trial. 

On  the  polling  of  the  Jury,  it  was  ascer- 
tained: That  the  verdict  was  rendered  by 
a  vote  of  nine  to  three ;  that  among  the  Ju- 
rors who  voted  for  a  conviction  was  Robert 
Killlan. 

Upon  the  25th  of  Septanber,  1009,  couiuel 
for  defendant  filed  a  motion  fOr  a  new  trial 
upon  the  grounds: 

(1)  That  the  Juror  Robert  ElUIan  was  not 
a  competent  juror  for  the  alleged  reason  that 
he  had  previously  expressed  himself  as  being 
firmly  of  the  opinion  that  the  defendant 
should  be  convicted.  That  said  Juror  was 
prejudiced  against  the  defendant  and  was 
in  favor  of  his  conviction,  and  had  so  ex- 
pressed himself  on  several  occasions  before 
he  was  accepted  as  a  juror.  To  this  motion 
is  attached  the  affidavits  of  Mrs.  H.  C.  Abell, 
Curtis  Beaird,  W.  J.  Enamlnger,  and  Mack 
Wiggers. 

(2)  That  the  court  had  Improperly  ddlver- 
ed  a  charge  to  the  jury  in  the  respect  tliat 
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the  Judge  had  cbarged  without  any  qualifica- 
tion that,  If  the  accused  had  provoked  the  dU- 
ficnltr,  be  forfeited  the  right  of  self-defenBe. 

The  motion  for  ■  new  trial  was  overmled. 
The  defendant  was  then-  sentenced  to  serve 
ft>r  a  term  of  five  jeara  at  hard  labor  in  the 
penitentiary,  from  which  sentence  be  prose- 
cutes  his  appeal. 

We  find  two  bills  of  exception  In  the  tran- 
script The  first  bill  fs  to  the  fbllowlng  ef- 
fect: 

"Defendant  was  Indicted  September  10,  1900. 
Being  a  stranger  In  this  commonity,  without 
friends  or  money,  counsel  was  appointed  to  rep- 
resent him  on  the  20th  or  2l8t  of  came  month 
and  case  fixed  for  trial  on  28d.  September  23d 
esse  was  tried,  and  accased  was  convicted  by  a 
verdict  df  nine  to  three;  it  having  boen  sho^vn 
b7  the  polling  of  the  jnry  that  Robert  Killian, 
one  of  the  Jarors,  voted  with  the  nine  and 
made  one  of  that  namber.  An  nIBdavit  and 
motion  for  a  new  trial  was  filed  September  20, 
1900,  abont  10  o'clodt  a.  m.  Coan^^'  l  for  state 
announced  that  he  was  ready  for  <  l  ial.  \^'here- 
opon  counsel  for  defendant,  uuder-ianding  that 
toe  motion  was  to  be  tried  on  its  face  and  the 
face  of  the  affidavits  attached  to  it.  read  and 
proceeded  to  argue  It  to  the  coart  without  in- 
terference or  intemiption  on  the  part  of  the 
district  attorney  till  the  argument  was  finished, 
when  he  aunoooeed  to  the  court  that  he  pro- 
posed to  introduce  testimony  In  rebuttal  to  the 
affidavits. 

"The  court  ruling  that  this  might  be  done, 
counsel  annoanced  that  having  only  learned  of 
the  facts  set  up  in  said  motion  late  to  the  day 
of  September  24,  1900,  and  not  having  been  able 
to  see  and  talk  to  some  of  the  witnesses  whose 
affidavits  are  attached  till  the  following  da;, 
be  was  not  prepared  at  that  time  to  proceed 
with  the  taking  other  testimony  of  other  wit- 
nesses, and  that  those  who  bad  made  the  affi- 
davits had  not  been  summoned ;  one  of  them 
living  at  a  distance  of  four  miles  from  the  court- 
bouse.  The  court  ruling  that  (die  case  must 
proceed,  and  that  the  testimony  on  part  of  the 
accused  would  be  limited  to  the  swearing  of  the 
witnesses  whose  affidavits  were  attached,  de- 
fendant's counsel  declined  to  present  the  defend- 
ant's side  of  the  case. 

"The  affidavit  and  motion  for  a  new  trial,  the 
affidavits  attached  thereto  with  the  filings  on 
them,  the  indictment  with  the  filings  on  it,  and 
all  the  minutes  of  this  court  with  reference  to 
this  case  are  hereto  attached  and  made  parts 
hereof  for  reference  and  further  explanation. 

"As  soon  as  the  court  ruled  as  above  stated 
with  reference  to  the  proceedings  with  the  tak- 
ing of  testimony  and  its  limitation  as  set  forth 
above,  counsel  for  defendant  asked  for  and  re- 
aerred  a  bill  of  exceptions  to  the  said  ruling. 
Said  motion  being  overruled  by  the  court,  coun- 
sel for  defendant  at  once  reserved  another  bill 
to  said  action.  Referring  to  and  making  the 
foregoing  statement  of  facts  a  part  hereof,  coun- 
sel for  defendant  now  moves  this  honorable 
court  in  open  court  to  sign  this,  his  bill  of 
exceptions,  whidi  Is  accordingly  done." 

Bill  No.  2  declares:  That  counsel  for  de- 
fwdant  filed  a  motion  for  a  new  trial  for  the 
cames  set  ont  In  said  motion,  which  motion 
was  Bjtedally  referred  to;  that  said  motion, 
with  the  affidavits  thereto,  was  tried  In 
open  court  and  overmled  by  the  court,  to 
which  ruling  counsel  then  and  there  in  open 
court  reserved  a  bill  of  exception,  attaching 
thereto  all  the  testimony  taken  on  Its  trial 
and  the  affidavits  attached  to  It,  all  of  which 
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is  now  presented  and  signed  in  op«i  court  as 
the  law  reqnlrea. 

-  Defendant's  motion  for  a  new  trial,  which 

was  verified  by  his  oath,  wu  as  follows: 

''Defendant  moved  for  a  new  trial  for  the 
reasons:  That  he  has  discovered  since  the  trial 
that  Robert  Killlaa,  one  of  the  Jurors  of  the 
trial  panel,  bad  on  more  than  one  occasion  ex- 
pressed himself  as  helng  firmly  of  the  opinion 
that  appearer  was  guilty  and  should  be  pun- 
ished. That  he  attaches  hereto  the  affidavits  of 
Mrs.  H.  a  Abell,  Curtis  Beaird,  W.  J.  Dns- 
mlnger,  and  Mack  Wiggers,  showing  that  the 
said  Killian  has  given  expression  to  such  opin- 
ion and  such  fewing  of  prejudice  prior  to  bis 
being  selected  as  one  of  llie  pand  to  try  this 
defendant.  That  appearer  Is  a  very  poor  man 
not  able  to  employ  counsel  or  to  fornish  bail. 
That  be  has  since  a  short  time  after  the  homi- 
cide been  confined  In  the  Jail  of  the  parish  of 
Richland.  That  he  has  no  friends  or  relatives 
In  this  state.  That  being  without  money,  with- 
out friends,  and  without  relatives,  confined  In 
jail  at  some  distance  from  the  scene  of  the  kill- 
ing, it  was  impossible  for  him  to  learn  anything 
about  the  feeung  of  the  members  of  the  Jnry 
except  by  the  examination  of  them  on  voir  dire 
in  open  court  at  his  trial.  That  the  said  Kil- 
lian was  carefully  examined  by  his  appointed 
counsel,  and  answered  clearly  and  affirmative- 
ly that  he  had  neither  formed  nor  expressed 
an  opinion, 

"Defendant  shows:   That  he  has  clearly  been 

Prejudiced  by  the  action  of  said  juror,  because: 
irst,  the  said  Killian  frequently  visited  and 
was  well  acquainted  In  the  town  where  the  dif- 
ficulty occurred,  and  would  -therefore  exercise 
and  especially  influence  against  him ;  and,  sec- 
ond, because  there  were  only  nine  jurors  In  fa- 
vor of  conviction ;  the  said  Killian  making  one 
of  that  number.  That  he  bad  no  knowledge  or 
Intimation  of  the  feeling  of  the  said  juror 
against  him  and  was  surprised  when  he  learn- 
ed of  his  attitude  and  conduct  after  the  trial. 
Defendant  further  alleges:  That  he  should  be 
granted  a  new  trial  for  the  reason  that  he  was 
prejudiced  by  the  charge  of  your  honorable 
court  when  It  was  stated  without  proper  ex- 
planation, and  without  any  sort  of  qualifica- 
tion, that  if  accused  had  provoked  the  difficulty 
he  absolutely  forfeited  the  right  of  self-defense. 

"That  counsel  for  this  defendant  tried  to  have 
a  qualification  of  this  charge  so  as  to  have  the 
Jury  understand  that,  if  deceased  bad  be«>me 

ftiovoked  while  defendant  was  acting  within  his 
egal  rights,  he  did  not  forfeit  his  plea  of  self- 
defense;  but  such  instruction  was  refused. 
That  this  charge  was  especially  necessary  in 
this  case  because  the  contention  of  defendant, 
sustained  by  his  testimony,  was  that  he  should 
not  use  indecent  language  so  near  bis  house 
that  It  would  be  in  hearing  of  his  wife.  De- 
fendant, for  the  foregoing  reasons,  and  for  the 
further  reason  that  the  verdict  Is  cmtrary  to 
the  law  and  the  evidence,  prays  that  he  be 
granted  a  new  trial." 

Annexed  to  this  motion  were  the  affidavits 
of  Curtis  Beaird,  Mac^  Wiggers,  W,  J.  Bns- 
mli^er,  and  Mrs.  H.  G.  Abell.  Curtis  In  bis 
affidavit  declares:  That  about  May  IB,  1909, 
Robert  KllUan  (one  of  the  Jurors  aa  the  Jury 
which  tried  the  case)  ej^tressed  In  his  pres- 
ence the  positive  opinion  that  the  accused 
was  guilty  and  should  be  convicted;  that  he 
expressed  himself  fon^bty  about  the  merits 
of  the  case;  "that  one  of  the  expressions  of 
said  Juror  was  tbat  Latbam  was  guilty  and, 
should  he  be  a  Juror,  be  would  said  him  down 
the  river." 

Wiggers  In  his  affidavit  declared  tbat  about 
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the  8th  of  May,  1909,  Robert  Kllllan  express- 
ed In  his  presence  the  positive  oplntoa  that 
the  aceosed  was  guilty  and  should  be  eofl- 
vlcted,  and  expressed  himself  forcibly  about 
the  merits  of  the  case,  and  on  or  about  the 
8th  of  May  said: 

"lliat  Ora  Latham  ought  to  be  punished  for 
the  killing  of  John  Bowman." 

Ensmlnger  In  bla  affidavit  declared  that 
on  or  about  May  8  or  10.  1909,  Robert  Kll- 
llan In  his  presence  expressed.  In  the  town  of 
Wlnnsboro,  himself,  forcibly  about  the  mer- 
its of  this  case;  that  the  said  EUllan  said: 

"That  It  he  was  on  the  jury  it  would  be  a 
hung  Jury," 

Mrs.  Abell  In  her  affidavit  declared  that, 
on  or  about  the  28th  of  April,  Robert  KlUIan 
expressed  In  her  presence  the  positive  con- 
viction that  the  accused  was  guilty  and 
should  be  convicted;  that  he  expressed  him- 
self forcibly  about  the  merits  of  this  case; 
that  one  of  the  expressions  of  said  KIlMan  re- 
ferring to  defendant  was: 

"He  ought  to  be  hung,  and  if  I  were  on  a 
Jury  to  try  him  I  would  vote  to  hang  him." 

On  the  trial  of  the  motion  for  a  new  trial, 
Robert  Kllllan  testified  that  he  was  one  of 
the  Jurors  in  this  case.  The  following  qnee- 
tlons  were  pat  and  answers  given  by  him: 

"Q.  Had  you  before  the  trial  of  this  case 
made  a  Btatement  that  you  were  of  the  posi- 
tive opinion  that  the  defendant,  Ota  Latham, 
was  guilty  and  should  be  convicted? 

"A.  No.  sir;  I  did  not. 

"Q.  Had  you  ever  expressed  such  an  o^nlon 
before  this  trial? 

"A.  No,  sir. 

"Q.  Did  you  state  In  Wlnnsboro,  or  anywhere 
else,  before  this  trial,  that  If  you  were  on  the 
Jury  in  this  case  that  It  would  be  a  hung  Jury? 

"A.  No.  sir. 

**Q.  Did  yon  ever  make  the  statement  before 
this  trial  in  the  preeenoe  of  Mrs.  H.  C.  Abell, 
or  any  one  else,  that  latham  ought  to  be  hong, 
and  if  you  were  on  the  jury  you  would  vote  to 
hana  bim? 

"A.  No.  sir ;  I  had  no  conversation  with  Mrs. 
Abell  In  regard  to  this  at  all  since  it  happened. 

"Q.  Have  you  had  any  coaversation  with  ref- 
erence to  this  case  with  Curtis  Beaird,  Mack 
Wiggera.  W.  J.  Ehisminger? 

"A.  Well,  for  Curtis  Beaird,  I  might  have 
mentioned  the  case  to  him ;  but,  as  to  the  other 
parties.  I  have  had  no  conversation  with  them. 

"Q.  Did  you  make  any  statement  to  Curtis 
Beaird  to  the  effect  that  Latham  ought  to  be 
convicted,  and  if  you  were  on  the  Jury  he  would 
go  down  the  river? 

"A.  No,  sir;  and  to  nobody  else.** 

On  the  trial  of  the  motion  for  a  new  trial, 
W.  H.  Adams  testified:  That  he  knew  Mack 
Wlggers,  W.  3.  Ensmlngw,  and  Mrs.  H.  O. 
Abell;  that  all  said  persons  lived  in  Wlnns- 
boro, and  all  of  them  were  In  attendance  in 
ooart  at  the  tHal.  Adams  gave  no  testimony 
as  to  Curtis  Beaird. 

The  district  court  made  the  following  rul- 
ing on  the  motion  for  a  new  trial: 

"The  motion  for  a  new  trial  is  incorrect 
wherein  it  states  that  the  court,  without  prc^r 
explanation,  and  without  any  sort  of  qualinca- 
tioo,  barged  that  If  the  accused  had  provoked 
the  difficulty  he  abeolutely  forfeited  the  right 
•f  self-defense.** 


The  court  charged  that  no  person  coold 
provoke  a  difficulty,  and  create  the  necessity 
for  taking  life,  and  then  plead  Jnstlflcatlon  In 
excuse,  and  that,  where  the  right  of  self-de- 
fense was  forfeited  by  provoking  a  dlfflenlty, 
such  right  could  only  be  regained  by  aban- 
doning the  difficulty  and  giving  notice  to  the 
other  party. 

No  objection  to  the  charge  was  made,  and 
the  ^teclal  chaise  requested  was  given  with 
qualification  and  explanation  and,  the  court 
at  the  time  stated  to  counsel  that  the  special 
charge  would  be  given  with  such  qualifica- 
tion and  explanation,  and  no  objection  was 
made  by  counsel.  The  Jury  could  not  have 
misunderstood  the  charge  and  could  not  have 
been  misled.  The  court  appointed  Mr.  S.  N. 
Dorsett,  an  attorney  at  the  bar,  to  represent 
the  accused,  and  he  was  assisted  In  selecting 
the  Jury  by  Messrs.  C.  L.  Berry  and  A.  W. 
Moore,  who  have  practiced  at  this  bar  for 
more  than  30  years. 

I  do  not  consider  that  the  motion  for  a 
new  trial  has  any  merit  whatever. 

Opinion. 

In  this  case  the  district  Judge  declared 
that  defendant's  motion  for  a  new  trial  had 
no  merit  whatever  and  refnsed  the  applica- 
tion. We  understand  from  this  that  In  his 
opinion  the  verdict  was  sustained  by  the  evi- 
dence. 

The  question  before  as  is  whether  that 
verdict  should  be  set  aside  for  tlie  assigned 
reason  Uiat  Bobert  Elllian,  one  of  the  nine 
Jorors  wbo  voted  in  favor  of  the  convl<4ion 
of  the  defendant,  was  an  Incompetent  Jnnw 
for  the  reason  that  be  had  formed  maA  ex- 
pressed  {before  being  accepted  on  the  Jury) 
an  opinion  to  the  effect  that  defendant  was 
gallly  of  the  crime  charged  against  him  and 
should  be  punished. 

In  State  t.  Nash,  4B  Ls.  Ann.  1144,  13 
South.  782,  734,  the  aame  questloD  was  sub- 
mitted to  this  conrt  foe  decision.  Tbe  court 
that  declsred  that  It  conBldeied  that  for  the 
maintenance  of  a  motion  for  a  new  trial  on 
that  gromid  it  was  essential  that  defendant 
should  prove  all  of  three  tacts: 

(X)  That  the  Jorors  were  ineompetut  (la 
that  case  under  age). 

(2)  That  that  fact  was  imknown  to  the  de- 
fendant and  his  counsel  nntU  after  Terdict. 

(3)  That  tbe  Juror  was  questioned  ss  to 
his  competency  on  his  own  Tolr  dire  and  on- 
Bwored  that  be  was. 

The  defendant,  in  bis  motion  for  •  sew 
trial  (which  was  verified  by  his  oath),  de- 
clared that  Kllllan  was  catefnUy  examined 
by  his  appointed  connsel  and  answered  clears 
ly  and  affirmatively  that  he  had  neltbo-  form- 
ed nor  expressed  an  opinion.  That  fact  Is  sub- 
stantially salanltted  In  the  brief  filed  <m  be- 
half of  the  state.  Defendant  in  his  motion 
for  a  new  trial  declared  his  want  of  knowl- 
edge of  any  ground  fiff  tiie  inconqietency  of 
Kllllan  until  after  the  vwdlct  was  rendered. 
Connsel  for  defoidant  nre  no  testimony 
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whatever  In  the  case  and  filed  no  affidavit. 
The  district  judge  assigned  no  reason  for  re- 
fusing to  grant  a  new  trial  on  the  ground  that 
Killian  was  not  a  competent  Juror.  The  state 
urges,  In  Its  brief  filed  by  the  Attorney  Gen- 
eral: 

"That  all  the  statementB  alleged  to  have  been 
made  by  Killian  were  claimed  to  have  been  made 
in  WinnsborOt  where  the  case  was  tried,  and 
vhere  the  attorneys  of  defendant  reside,  that 
the  testimony  takm  on  the  trial  of  the  motion 
for  a  new  trial  showed  that  Eneminger,  Wiggers, 
and  Mrs.  Abell  were  present  tn  court  during  the 
trial  of  the  defendant,  and  from  their  affidavits 
had  evidently  taken  an  interest  in  the  case,  and 
it  occurred  to  counsel  for  the  state,  as  it  no 
doubt  did  to  the  trial  judge,  that,  if  this  juror 
bad  made  these  statements,  they  were  and  should 
have  been  known  by  defendant  or  his  counsel, 
and  it  was  asking  too  much  for  the  court  to  be- 
Heve  that  sudi  statements  were  made  by  the 
juror  when  the  examination  on  his  voir  dire  by 
the  counsel  for  defendant  disclosed  no  feeling  on 
his  part  a^inst  the  accused,  and  when  the  juror 
whose  testimony  was  taken  on  the  trial  denied 
absolutely  the  statements  attributed  to  him." 

It  cannot  be  denied  that  the  affidavits 
filed  by  defendant,  and  which  were  annexed 
to  bis  motion,  make  a  strong  showing  io  sup- 
port of  the  claim  that  Killian  had,  prior  to 
bis  acceptance  as  Juror,  made  the  statements 
attributed  to  him.  The  credibility  of  those 
parties  is  neither  attacked  nor  suggested, 
and  their  interest  In  the  defendant  Is  merely 
assumed  from  the  fact  of  their  presence  in 
court  at  defendant's  trial.  We  are  lucllned 
to  think  that  the  ruling  of  the  district  Judge 
adverse  to  the  granting  of  a  new  trial  was 
predicated  upon  the  absence  of  any  showing 
by  defendant's  counsel  of  their  want  of  knowl- 
edge, until  after  the  verdict  was  rendered,  of 
any  fact  going  to  show  the  incompetency  of 
Killian.  The  case  we  are  dealing  with  Is  a  very 
serious  one.  The  Judgment  rendered  carries 
with  it  the  imprisonment  of  the  defendant 

for    years  In  the  penitentiary.  The 

verdict  returned  was  by  a  vote  of  nine  to 
three:  the  three  opposing.  The  Juror  Killian 
was  one  of  the  nine  who  voted  in  favor  of 
the  verdict  of  guilty.  Under  the  circumstan- 
ces of  this  case,  we  are  not  disposed  to  re- 
ject defendant's  application  on  account  of 
what  was  likely  a  want  of  appreciation  by 
defendant's  counsel  of  the  importance  of  his 
adding  his  testimony  to  that  of  defendant  of 
want  of  knowledge  on  his  part,  until  after 
verdict,  of  any  ground  for  believing  that  Kil- 
lian was  incompetent  as  a  juror.  We  are  not 
willing,  however.  In  the  present  condition  of 
the  case,  to  reverse  the  ruling  of  the  district 
judge  on  the  motion  and  to  remand  the  case 
for  a  new  trial  on  its  merits;  but  we  feel 
impelled  and  Justified  In  setting  aside  the 
ruling  and  remanding  the  case  for  a  new 
trial  of  and  full  hearing  vigoa  the  motion  for 
a  new  trial. 

For  the  reasons  herein  assigned,  it  is  bere- 
ts ordered,  adjudged,  and  decreed  that  the 
mllng  of  the  district  judge  in  refusing  to 


grant  defradant  a  new  trial  and  the  sentence 
of  the  court  be  set  aside,  and  It  is  now  order- 
ed, adjudged,  and  decreed  that  the  motion 
for  a  new  trial  he  reinstated,  and  a  hearing 
and  trial  had  on  said  motion. 

The  cause  is  remanded  to  the  district  court 
for  further  proceedings  according  to  law. 


(121  La.) 

No.  17,751. 

ISRAEL  V.  STATE  NAT.  BANK  OF  NEW 
ORLEANS. 
Id  re  ISRAEL. 
(Supreme  Court  of  Louisiana.    Nov.  15,  1909. 
Rehearing  Denied  Dec  13,  1900.) 

1.  Banks  and  Banking  (8  148*)— Depositb— 
Payment  or  Pobqed  Ohbcks— Liabilitt  to 
Depositob— Neolioence  of  Depobitob. 

Plaintiffs  checks  were  always  signed  by 
himself  and  written  by  himself  or  his  clerk.  On 
November  21,  1905,  his  passbook  was  returned . 
with  the  checks  paid  to  that  date,  and  three  of 
the  canceled  checlcs,  which  were  payable  to  bear- 
er, and  were  not  shown  by  the  stubs  of  his  check- 
book, were  in  a  handwriting  entirely  different 
from  that  of  plaintiff  or  his  clerk,  except  the 
siniature,  which  was  an  exact  imitation  of^plain- 
tiFs  signature.  Plaintiff  discovered  these  facts 
at  the  time,  but  did  not  notify  the  bank,  claim- 
ing at  trial  that  he  thought  the  fact  that  the 
checks  were  not  shown  in  bis  stubs  might  be  ex- 
plained 1^  his  forgetting  to  enter  them,  and  he 
was  not  sure  at  the  time  that  they  were  foiled. 
On  January  25,  1906,  18  other  checks  forged 
in  the  same  manner  were  returned  to  him,  when 
he  notified  the  bank  and  sued  to  recover  the  en- 
tire amount  of  the  forged  checks.  Meld,  that  the 
fact  that  the  checks,  except  the  signature,  were 
in  a  strange  handwriting,  was  sufficient  to 
arouse  plaihtlETs  suspicion  and  require  him  to 
inform  the  bank,  and  he  could  not  recover  the 
amount  of  the  forged  checks  paid  after  Novem- 
ber 21st. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  S§  442,  443;  Dec.  Dig.  | 
148.«] 

2.  Banks  and  Banking  (i  148*)— Deposits— 

PaTUENT  of  FoKOKD  CHBOKB— LlABItlTT— 

Facts  PurnRO  Upon  Inquibt  —  Absbnch 
OP  Date. 

That  the  year  was  not  filled  out  on  a  forged 
check  dated  "New  Orieaos,  La.,  Dec.  4,  190 
was  not  sufficient  to  put  the  benk  upon  inquiry 
so  as  to  make  it  liable  for  Its  payment. 

[Ed,  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  I  439;  Dec  Dig.  S  14a*] 

Action  by  Jacob  Israel  aigalnst  the  State 
National  Bank  of  Mew  Orleans.  Ju^nuent 
for  plaintiff  for  partial  relief,  and  he  brings 
writ  of  review.  Affirmed. 

Lazarus,  Michel  &  Lazarus,  for  petltltmer. 
W.  S.  Parkerson,  for  defendant 

PROVOSTY,  J.  ThB  plaintiff  was  a  de- 
positor in  the  defendant  bank.  On  Novem- 
ber 21,  1905,  his  passbook  was  balaucei^  and 
returned  to  him  with  those  of  his  cbecks 
which  had  t>een  paid  and  canceled  up  to  that 
date.  Among  these  checks  were  three  which 
were  forged,  aggregating  $90.  Plaintiff's 
checks  were  never  signed  by  any  other  person 
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than  himielf,  and  were  always  written  ei- 
ther by  himself  or  by  his  clerk.  The  written 
part  of  these  forged  checks,  except  the  signa- 
ture, was  in  a  handwriting  distinctly  differ- 
ent from  plaintiffs  and  that  of  his  cleric 
The  checks  were  payable  'to  bearer."  The 
signatures  were  so  well  Imitated  as  to  defy 
detection.  Halntlff  examined  the  returned 
che<^s,  and  discovered  that  the  three  In  ques- 
tion were  not  In  his  handwriting  nor  In  that 
of  his  clerk,  and  that  they  did  not  appear  en 
the  stubs  of  his  checkbook.  He  did  not  noti- 
fy the  bank  of  the  forgeries.  Two  monttis 
later,  on  January  25,  1906,  the  passbook  was 
again  balanced  and  returned  to  him  with  his 
canceled  checks.  In  the  meantime  18  other 
forged  checks,  aggregating  $763,  with  signa- 
tures equally  well  Imitated,  bad  been  paid  by 
the  bank;  and  then,  only,  plaintiff  notified 
the  bank. 

The  present  suit  la  for  the  recovery  of  the 
entire  amount  paid  by  the  bank  on  the  foi^fed 
che<^s.  The  district  court  gave  Jndgm^t 
for  ^90,  the  amount  of  the  three  checks  which 
accompanied  the  paesbook  on  Its  first  return 
to  plaintiff,  and  rejected  plaintiff's  demand 
for  the  amount  of  Oie  forgeries  8ut)sequently 
paid,  l^e  Court  of  Appeal  affirmed  this 
judgment,  except  that  It  added  $10  to  It  for 
one  forged  check  which  was  paid  the  day  it- 
self of  the  first  return  of  the  passbook  and 
before  plaintiff  could  have  given  notice  of  the 
forgeries.  The  case  Is  here  on  writ  of  re- 
view to  the  Court  of  Appeal,  parish  of  Or- 
leans. 

Plaintiff  quotes  extracts  from  certain  deci- 
sions, .and  also  from  text-books,  founded, 
doubtless,  on  the  same  decisions,  to  the  effect 
that  the  depositor  in  a  bank  owes  no  duty  to 
the  bank  to  examine  his  passbook  and  re- 
turned che<^s  with  a  view  to  the  detection 
of  forgeries,  but  has  the  right  to  assume  that 
the  bank  before  paying  the  Checks  made  sure 
that  the  signatures  were  genuine.  Those  de- 
cisions are  reviewed  by  the  Court  of  Appeals 
of  New  Tork  in  the  case  of  Crttten  v.  C9iemi- 
cnl  National  Bank,  171  N.  T.  219,  63  N.  B. 
960,  57  L.  R.  A.  529,  and  by  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Leather  Mfg.  Bank  v.  Uoi^n  A  Co.,  117  U. 
S.  9G,  6  Sup.  Ct  667,  29  L.  Ed.  811,  and  the 
more  conservatlTe  conclusion  reached  that: 

"A  depositor  in  a  bank,  who  sends  his  passbook 
to  tie  written  up  and  receives  it  back  with  en- 
tries of  credit  and  debits  and  hb  paid  checks  as 
vouchera  for  the  latter,  is  bound  personally,  or 
by  an  authorized  agent,  and  with  due  diligence, 
to  examine  the  passbook  and  vouchers,  and  to 
report  to  the  bank  without  oareasonaUe  delay 
any  errors  which  may  tie  discovered  In  them; 
and  if  he  falls  to  do  so,  and  the  bank  ts  thereby 
misled  to  Its  prejudice,  he  cannot  afterwards 


dispute  the  correctness  of  the  lialance  shown  by 
die  passbook."  ' 

Upon  the  facta  of  the  Instant  case,  plain- 
tiff did  not  exerdse  this  due  diligence.  He 
failed  to  report  to  the  bank  the  forgeries 
which  had  revealed  themselves  to  him  by  the 
return  of  hla  checks  on  Nov«nbw  2l8t  He 
cannot  recover  therefore  the  amooota  which 
were  subeeqaently  paid.  Had  he  made  the 
report,  the  bank  would  have  been  put  on  Its 
guard. 

Plaintiff  makes  a  feeble  effort  to  abeolre 
himself  from  n^Ugence  In  the  premises  by 
saying:  That  he  was  not  stire  that  the  three 
che(^  were  forgeries ;  that  he  would  some- 
times draijr  checks  away  from  his  place  of 
buslnesB  and  forget  to  enter  them  on  the 
stubs  of  hlB  checkbook ;  that  he  was  not  sure 
the  absence  of  these  particular  chet^  from 
the  stubs  of  his  checkbook  might  not  be  ac- 
counted for  in  that  way;  that  daring  the 
two  months  which  elapsed  before  notice  was 
given  to  the  bank,  during  which  time  the 
bank  was  paying  the  other  checks  similarly 
forged,  he  was  searching  In  his  mind  and 
trying  to  remember  whether  he  had  drawn 
these  three  checks  or  not,  But  how  could 
plaintiff  not  have  known  that  the  diecks 
were  not  drawn  by  him  when  in  all  but  the 
signature  they  were  distinctly  in  a  strange 
handwriting?  This  alone  was  enough  to 
arouse  his  suspicion  and  put  him  under  the 
necessity  of  giving  some  warning  to  the  bank. 

One  of  the  subsequently  paid  checks,  that 
of  December  4,  1906,  bears  date  as  follows: 

**New  Orleans,  La.,  Dec  4,  100 

Plaintiff  argues  that  a  check  must  be  dated, 
and  that  the  defect  in  the  dating  of  this 
check  should  have  put  the  bank  upon  in- 
quiry, and  that  if  the  bank  had  made  inquiry 
the  forgery  would  have  been  detected  and  aU 
the  subsequent  forgeries  prevented. 

We  fall  entirely  to  see  why  the  absence  of 
the  "S"  in  "1905"  should  have  put  the  bank 
upon  inquiry.  This  looseness  In  the  confec- 
tion of  the  check  was  better  calculated  to  lull 
than  to  arouse  suspicion.  The  trouble  with 
the  check  was,  not  that  it  was  not  dated,  but 
that  It  was  forged.  The  absence  of  a  date 
could  be  material  only  if  the  check  had  been 
genuine,  but  bad  been  left  undated  in  order 
that  It  might  not  be  payable,  and  the  bank 
had  nevertheless  paid  It  and  a  loss  had  re- 
sulted. This  Is  not  the  case  here.  In  the 
Instant  case  the  absence  of  a  date  would  have 
been  utterly  immaterial  if  the  check  had  beer 
genuine. 

.  The  judgment  of  the  Gonrt  of  Appeal  Is 
affirmed. 
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FUBLOW  T.  BBNOIT. 

(Sapreme  C!onrt  of  Loaislana.   Not.  15,  1800. 

Behearing  Denied  Dec.  18,  190a) 
Bbokebb  (I  65*)— Sali  Of  Bsu.  Bbtatb-OOU- 

FKR8ATI0N— FbAUD. 

Services  were  rendered  by  plaintiff  to  de- 
fendant. The  former  vaa  to  find  a  purchaser 
for  the  Utter. 

The  parchaser  waa  found  ana  the  sale  made. 

The  amount  atipnlated  for  the  eervicee  was 
dne. 

The  plaintiff  did  not  aeek  his  own  interest  to 
the  extent  of  forfeiting  right  to  compensation. 

The  fee  waa  cmitlngent.  The  safe  waa  oon- 
aented  to  bv  defendant  readily  withoat  ingoiry. 

There  had  been  no  agreement  entered  into  be- 
tween plaintiff  and  the  one  who  booght  the 
prc^rty,  only  general  conTersatlon  which  did 
not  reaalt  in  any  agreement,  prior  to  the  sale. 

Under  the  circomstances,  there  waa  no  fraad- 
tUent  concealment  of  facts. 

[Ed.  Note.— For  other  casea.  see  Broken, 
Cent.  Dig.  H  Dec  Dig.  I  6fi.*} 

(Syllabns  by  the  Court) 

AiHWal  fnun  Slxtti  Judicial  DIrtrlct  Court, 
Parish  of  Ouachita ;  J.  P.  MadlaoD,  Judge. 

Action  Oliomaa  B.  Furlow  agabwt  Heniy 
T.  BenolL  Jadgmoit  for  plalntlH  and  de- 
fendant aiipeali.  Affirmed. 

John  M.  Kanholland,  for  appellant.  Ben 
0.  DawUna  and  Lamkln  &  MlUsaps,  for  ap- 
pellee. 

BBEAUX,  a  J.  This  suit  waa  brought  by 
plaintiff  against  defendant  for  94,000  and  le- 
gal Interest,  for  asserted  services  rendered  In 
finding  a  purchase  for  a  mill  plant  owned 
by  defendant. 

By  tiie  first  agreement  between  the  par- 
tiea,  dated  August,  1908,  plaintiff  waa  to  re- 
ceive for  bis  services  S  per  cent  of  the  first 
$20,000  and  all  of  the  purchase  price  over  and 
above  tbat  amount 

Plaintiff  Interested  others  In  the  attempt 
to  sell  the  proper^  on  conmilssion  contingent 
upon  the  price  over  and  above  the  amotmt  be- 
fore stated. 

Thia,  after  a  short  time,  was  not  satisfac- 
tory to  him.  He  called  upon  defendant  and 
reqaeeted  him  to  enter  Into  another  contract 
of  employment  which  would  enable  him  to 
recover  an  amount  more  in  accordance,  as 
he  stated,  in  substance,  with  the  value  of  the 
services  to  be  rendered. 

This  request  resulted  In  a  modification  of 
the  original  contract  on  the  29th  day  of  Sep- 
tember, lOOS,  whereby  for  procuring  a  buy- 
er, plaintiff  waa  to  receive  for  bis  services 
all  over  and  above  the  price  of  fl6,000. 

The  property  waa  sold  for  $20,00a 

Tbe  defendant  declines  to  pay  on  the 
grounds:  That  plaintiff  knowingly  conceal- 
ed Information  from  him  and  kept  htm  in 
Ignorance  of  his  negotiations  and  improper- 
ly Induced  blm  to  enter  Into  another  contract 
than  ttie  one  of  Angns^  1908 ;  that  he  algned 


the  second  contract,  of  September,  1908  (ai 
modification  of  the  first),  in  error. 

It  appears  that  plaintiff  on  the  same  daj 
that  the  last  contract  In  date  was  signed, 
after  It  had  been  signed,  met  E.  O.  Lamm, " 
the  huyer,  and  after  preliminary  discussion. 
In  which  a  larger  amount  was  asked  for  the 
property,  finally  closed  for  $20,000. 

The  deed  of  lale  waa  prepared  tbe  next  day 
and  signed  by  defendant  and  the  buyer. 

Going  back  prior  to  tbe  sale,  ttie  defendant 
charged  that,  in  effecting  tbe  sale,  plaintiff; 
without  his  authority,  bound  respondent  to 
guarantee  that  there  were  6,000,000  feet  of 
timber  on  the  land,  and  further  bound  him  to 
deposit  the  last  maturing  note  of  the  purchaae 
price  for  $4,000  as  security  for  the  guai^ty, 
and  defendant  urged  tiiat  b^ore  the  timb^ 
on  the  land  ia  used  it  cannot  be  known  how 
mudi  there  ia  or  what  amount  wUl  have  to 
be  deducted  from  the  pnrehue  price  In  mak- 
ing good  the  guaranty. 

The  facts  are  Oiat  Corbltt  k  Co.  of  Draver, 
111.,  real  eatate  agents,  acting  for  plabitlfl 
at  hlB  Inatano^  advlaed  B.  0.  Lamm,  the  one 
vho  afterward  twught  ISie  pit^perty,  to  come 
to  Lonlslana  and  look  at  the  plant,  and  said 
to  him  that  plalntlfl,  acting  for  the  defoid- 
ant  owner,  would  meet  him  at  Monroe,  La., 
on  the  day  following. 

Lamm  came  to  Louisiana,  met  plalntlfl,  and 
together  tb^  went  to  Blmsborough,  La.,  and 
looked  OTw  the  sawmill  and  planing  mill  of 
tbe  defendant.  On  the  'Mtmday  following, 
they  looked  orer  the  timber,  and  afterward 
the  queaUon  of  prioe,  arose^ 

In  UiB  meantime  the  d^endant  had  not 
been  overlooked  by  plalntlft  He  had  been 
requested  by  him  to  be  present,  and  meet  the 
one  who  had  some  thought  of  buying.  The 
defendant  declined,  and  stated  that  Us  busi- 
ness at  home  did  not  permit  him  to  leave, 
and  meet  Lamm  at  the  slto  of  his  lumber 
plant  at  some  distance. 

Plaintiff  put  up  the  price  of  the  plant  and 
timber  in  conversing  with  Lamm  at  $28,000. 
This  was  met  by  the  future  vendee,  Lamm, 
with  the  usual  answer,  "The  price  is  too 
high."  He  said  Hiat  he  thought  $20,000  was 
enough. 

There  is  a  difference  between  these  two  aa 
witnesses. 

Plaintiff  said  that  Lamm  stated  that  the 
property  was  not  worth  more  than  $20,000. 
"If  It  was  worth  that,"  while  Lamm's  state- 
ment as  a  witness  omits  the  words,  and 
speaks  of  $20,000  only,  thereby  creating  the  Im- 
pression that  he  thought  It  waa  fully  worth 
that  sum. 

The  matter  was  left  open  when  they  agreed 
to  leave  Slmsborough  and  return  to  Monroe 
to  resume  negotiations.  No  defirlte  offer  was 
made  by  the  vendee  until  Tuesday,  the  29th 
of  the  month. 
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Plaintiff  testified  that  he  had  interested 
others  la  the  endeavor  to  find  a  purchaser 
to  whom  he  had  promised  a  commission.  He 
added  that  he  feels  bound  to  share  whatever 
may  be  recovered  la  this  suit  with  the  other 
two  agents.  He  and  the  ag^ts  (three)  were 
to  receive  one-third  each. 

After  the  property  had  been  looked  over, 
as  before  stated,  the  future  vendee  said  that 
he  was  disappointed  In  the  timber,  or  some- 
thing to  that  effect,  although  highly  pleased 
with  tbe  sawmill  and  planing  mill. 

The  statement  of  plaintiff,  as  a  witoess,  is 
that  defendant  had  informed  htm  that  he  had 
from  5,000,000  to  6,000,000  feet  of  pine  stump- 
age,  and  from  1,000,000  to  1,500,000  feet  of 
oa)£  and  other  bard  wood  trees.  Defendant 
denied  this  part  of  the  testimony.  He  is  not 
as  positive  In  his  denial  as  he  is  in  r^ard  to 
other  testimony  of  plaintiff. 

Plaintiff  and  defradant  disagree  verj  much 
in  regard  to  the  conversation  held  between 
the  two  the  day  hefore  the  sale. 

Tbe  account  of  plaintiff  Is  that  he  told  de- 
fendant that  the  prospective  buyer  was  pleas- 
ed with  tbe  plant,  but  not  with  the  timber ; 
while  the  defendant's  statement  is  that  he 
was  Imposed  upon  because  plaintiff  withheld 
information  which  be  should  have  Imparted 
to  him. 

It  remains  as  a  fact  that,  on  the  day  be- 
fore mentioned,  plaintiff  spoke  to  the  defend- 
ant of  his  cominlsslon.  and  said  to  him  that 
he  would  have  to  divide,  and  that  the  con- 
ation of  tbe  agreement  under  which  he  was 
acting  with  the  defendant  was  such  that  he 
would  not  recover  anything  for  his  services 
If  the  place  was  not  sold  for  over  $20,000, 
and  that  he  preferred  to  seek  another  pur- 
chaser willing  to  pay  a  larger  price.  This 
was  declined  ty  defendant,  who  said  that  be 
would  have  nothing  to  do  with  plaintiff  if 
tbe  sale  under  discussion  was  not  effected. 

The  plaintiff  admitted  that  he  did  not  re- 
port to  defendant  all  tbe  conTersatlon  he  had 
with  Lamm,  the  prospective  buyer,  about  the 
amount  discussed  tetween  him  and  Lanun; 
but  he  emphatically  denied  that  any.  price 
was  agreed  upon,  or  that  he  had  any  rea- 
son to  assume  with  any  degree  of  certainty 
that  tbe  buyer  would  pay  as  much  as  tbe 
sum  last  above  mentioned. 

During  the  interview  held  the  day  before 
the  sale,  the  defendant  agreed  to  sell  to  Lamm 
for  a  minimum  price  of  fl6,000.  It  was  stip- 
ulated that  plaintiff  would  have  a  right  to 
all  over  and  above  that  amount 

There  was  considerable  dlaagreement  be- 
tween plaintiff  and  defendant  about  tbe  guar- 
anty clause  in  the  deed  In  regard  to  the  number 
of  feet  of  timber  that  were  to  be  transferred 
with  tbe  land. 

Tbe  buyer  insisted  and  said  he  would  not 
think  of  buying  unless  the  number  of  feet 
was  guaranteed,  and  it  Is  evident  that  there 
would  have  been  no  sale  If  the  defendant  had 
not  consulted  to  the  guaranty  clause  zegard- 
ing  the  number  of  feet  of  timber. 


In  accordance  with  the  request  of  defend- 
ant, i^alntlff,  as  notary  public,  pr^red  tbe 
deed  of  sale  of  tbe  properly  for  (20,000  and 
in  the  deed  Inserted  the  guaranty  dauae  of 
the  number  of  feet  of  tlml>er. 

The  parties  appeared  before  the  notary 
and  signed  this  d^  without  the  least  ob- 
jection; but  shortly  after  having  signed  the 
defendant  became  dissatisfied.  He  evidently 
regretted  that  he  had  made  tbe  sale.  He 
sought  to  cancel  the  deed  in  his  possession, 
which  had  not  yet  been  signed  by  the  vendee. 
He  was  called  upon  a  few  days  afterward  for 
this  deed.  Upon  reconsideration  be  signed 
In  accordance  with  the  original  agreement, 
and  the  vendee  also  signed. 

In  his  disgruntled  condition  he  drew  op 
a  deed  to  be  signed  by  the  plalnUff,  In  which 
be  sought  to  bind  him  to  stand  In  bis  place 
and  guarantee  the  number  of  feet  of  timber 
sold.  His  position  was  that  tbe  guaranty 
clause  had  been  Inserted  in  the  deed  on  ac- 
count of  plaintiff,  and  that  it  was  really  an 
act  for  which  be  (plaintiff)  was  responsible, 
and  in  consequence  be  shonld  sign  the  deed 
which  he  (defendant)  offered  to  him  to  be 
signed. 

This  deed  recited  that  plaintiff  had  given 
the  guaranty  about  the  5,000.000  feet  of  tim- 
ber without  the  consent  of  defendant;  tliat 
he  obligated  the  defendant  to  deposit  as  se- 
curity for  the  guaranty  the  note  of  $4,000, 
representing  the  purchase  price. 

Defendant  declared  In  this  deed  that  he  had 
transferred  to  plaintiff  this  note  for  $4,000 
which  the  plaintiff  received  in  full  satisfac- 
tion of  the  commission  of  that  amount  stip- 
ulated to  be  paid  bj  him  to  plaintiff  for  ^- 
fecting  the  sale;  and  he  further  stated  in  the 
deed  that  It  was  to  be  a  receipt  for  the  com- 
mission to  be  paid  him.  and  that  it  would 
serve  to  enaUe  the  ^Intlff  to  insl»  good  his 
guaranty.  He  further  stated  that  the  note 
was  to  continue  <m  di^oslt  aa  originally 
agreed  upon. 

The  plaintiff  refused  to  sign  this  agree- 
ment 

A  copy  of  the  agreement  was  offned  in  evi- 
dence and  admitted  without  ohjectiim.  It 
proves  tibat  after  the  aale  Qie  defendant  ad- 
mitted his  Indebtedneaa. 

Having  been  admitted  without  objection, 
and  both  parties  referring  to  it  aa  a  docu- 
ment In  evidence  and  relying  npw  it,  it  has 
not  tbe  effect  ot  a  compromise.  It  la  an  ad- 
mission of  disputed  fttcts. 

From  the  foregoing  It  is  manifest  that  de- 
fendant seeks  to  have  It  offered  that,  if  plain- 
tiff had  correctly  stated  aU  the  detaHs  of  the 
conversation  he  had  witii  the  one  who  after 
ward  became  the  rmdee^  he  (defendant 
would  not  have  rigned  the  deed  of  sale. 

Defradant  was  dilatory  In  arriving  at  ttu 
concludon  just  above  stated.  He  allowed 
time  to  pass  without  formal  protest  or  objec- 
tion. 

The  gravamen  ot  defendanf  ■  comidalnt  Is 
stated: 
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"He  Bald  to  me  that  be  could  not  sell  it  for 
•be  price  that  I  put  on  it,  and  I  had  put  the 

Srice  of  ^,000  on  it;  hit  commission  to  be 
■per  cent  Aa  I  have  but  that  price  on  it,  and 
he  Raid  he  could  not  sell  for  the  price  I  put  on 
it,  it  looks  as  he  intended  me  to  rat  the  impres- 
sion that  be  would  not  eell  for  $20,000." 

The  foregoing,  taken  witli  the  evidence  In 
the  case,  does  not  Bustaln  defendant's  con- 
tention of  great  wrong  perpetrated  on  him. 
We  infer  that  no  sale  would  have  been  effect- 
ed at  ail  If  defendant  had  not  consented  to 
the  guaranty  clause,  so  tliat  plalntUt  was 
right  in  the  surmise  that  there  would  be  do 
sale  to  the  present  vendee,  nnless  the  de- 
fendant changed  his  mind. 

The  principle  of  agency  is  Invoked  by  the 
defendant,  and  the  duty  due  an  agmt  to 
his  principle  to  report  every  fact  of  any  mo- 
ment to  his  principal. 

This  is  tree;  but  we  do  not  understand 
that  In  this  instance  the  relations  between 
the  two  were  such  that  the  plaintiff  was  ob- 
liged to  state  all  the  particulars  of  a  conver- 
sation that  he  had  with  the  one  who  became 
the  buyer.  Plaintiff  was  not  defendant's 
agent  except  to  find  a  purchaser.  He  was 
active  In  his  endeavor  In  this  respect  He 
interested  others  and  proposed  to  them  to  di- 
vide vrltb  them  the  amount  he  would  receive 
for  services  In  effecting  the  sale. 

A  day  or  two  before  the  sale,  he  realized 
that,  if  the  property  sold  for  the  amount 
fixed  in  the  first  contract,  his  earnings  In 
the  deed  would  be  small.  He  Informed  the 
defendant  of  that  fact.  B^ore  informing 
him,  he  did  not  withhold  the  name  of  the 
buyer  with  whom  he  was  negotiating.  He 
discussed  the  question  of  price.  Not  only 
that,  but  he  called  on  the  defendant  when 
this  buyer  came  to  Louisiana  to  look  at  the 
property  to  meet  the  buyer.  He  signed  the 
deed  of  sale  voluntarily. 

Jf  the  defendant  did  not  meet  this  buyer 
It  is  no  fault  of  plaintiff. 

We  have  not  found  that  the  plaintiff  ever 
made  mlsstatem^ts  to  the  defmdant.  or  as- 
samed  to  act  fraudulently  In  order  to  carry 
biB  point  True,  he  did  not  communicate  to 
the  defendant  the  details  of  the  conversation 
with  Lamm,  the  vendee;  nor  did  he  Import 
to  Um  hia  impression  as  to  whether  or  not 
this  future  btiyer  in  question  would  buy.  But 
no  particular  price  had  been  mentioned  with 
a  view  of  closing  the  sale.  There  was  no 
agreement  at  all  made.  Not  the  least  had 
been  said  with  a  view  of  finally  agreeing  up- 
on a  price.  There  was  no  absolute  certainty 
tbat  the  purchaser  In  Question  would  buy. 
On  the  contrary,  it  was  well  understood  that 
be  would  not  boy  unless  the  d^endant  guar- 
anteed the  number  of  feet  of  timber  on  the 
land.  There  had  been  nothing  completed 
when  tbey  l^t  SImsborough  to  meet  in  Mon- 
roe, and  before  they  met  In  Monroe  again 
tbe  xtointlff  called  on  the  defendant  and  stat- 
ed to  him  that  he  was  not  pleased  with  tbe 


amount  he  was  to  receive  if  the  transaction 
was  completed,  and  It  was  then  that  the  de* 
fendant  deliberately  proposed  to  the  plaintiff 
to  accept  the  net  sum  of  $16,000 ;  a  proposi- 
tion which  he  confirmed  by  signing  the  deed 
of  sale,  and  by  calling  on  tbe  plaintiff  to 
sign  an  Instrument  of  writing  after  the  deed 
of  sale  had  been  signed,  in  which  he  again  ac- 
knowledged his  Indebtedness  to  plaintiff,  as 
before  noted. 

He  would  have  these  two  Instruments  con- 
sidered null  and  of  po  effect  as  between  him 
and  the  plaintiff  only  because  plaintiff  neg- 
lected or  did  not  choose  to  say  to  him  that 
Lamm  had  spoken  of  $20,000  as  a  possible 
value,  this  according  to  Lamm,  or  $20,000 
"even  if  that  much,"  according  to  Furlow,  the 
plaintiff. 

Were  we  to  give  effect  to  defendant's  theory 
of  the  case.  It  would  give  too  much  effect  to 
the  unimportant  Information  to  which  the  de- 
f^dant  would  give  so  much  importance. 

Defendant  did  not  seek  further  Information 
than  he  received. 

He  should  have  declined  to  grant  the  re- 
guest  to  increase  the  commission.  He  had  It 
In  his  power  to  refuse  to  make  any  change. 

Plaintiff's  right  to  compensation  was  con- 
tingent upon  bis  success.  If  the  amount  had 
been  a  fiat  rate  of  8  per  cent,  It  might  have 
been  different. 

A  positive  amount  creates  a  greater  right 
In  tbe  owner  to  exact  Information.  Where 
the  fee  Is  contingent.  It  Is  not  passing  strange 
that  the  agent  to  sell  does  not  tell  all,  partic- 
ularly If  be  is  not  questioned. 

A  contingent  commission  may  be  very  con- 
venient It  Is  not  always  the  safest  or  the 
best  way  of  doing  business. 

The  defendant  is  the  appellant ;  the  plain- 
tiff, the  appellee.  Both  complain  of  the  judg- 
ment ;  the  former  In  tbe  appeal,  and  the  lat 
ter  by  motion  here  to  amend. 

We  think  tbe  Judgment  does  justice  be-' 
tween  tbe  parties.  Under  Its  terms  defend- 
ant  receives  $16,000.  The  remainder  remains 
as  a  guaranty  of  the  shortage  in  measure- 
ment of  timber  and  for  the  commission  due. 

The  Judgment  is  affirmed. 

(124  La.) 

No.  17,iS07. 

HAHUAB  V.  X  B.  ft  J.  W.  ATKINS. 

(Supreme  Oonrt  of  Louiriana.   Nov.  7&,  1900.) 

Maijcious  Pbosbcution  (8  21*>— Defenses— 
Statbuent  to  Pbosecuting  Offxoeb. 

Where,  in  an  actlou  for  damages  for  alleg- 
ed malicious  prosecution  and  false  ImpriBomnent, 
it  appears  that  defendant  had  made  a  full  and 
fair  statement  of  the  case  to  the  prosecuting  of- 
ficer, and  was  guided  by  bis  instructions  in 
making  the  affidavit  upon  which  the  prosecution 
complained  of  was  baaed,  there  can  be  no  re- 
covery. 

[Ed.  Note.— For  other  eases,  see  Malldons 
Prosecution,  Oent  Dig.  |S  ^  44;  Dec  Dig.  I 
21.*] 

(Syllabus  by  the  Court) 


•For  oUier  casw  sm  sam*  ttvic  and  section  NUUBBB  In  Dec  *  Am.  Digs.  1M)7  to  dftt«,  *  Ropwter  Inteea 
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Appeal  from  Firat  Judicial  District  Court, 
Parleh  of  Caddo :    T.  F.  BeU,  Judge. 

Action  by  O.  F.  Hammar  against  J.  B.  & 
J.  W.  Atkins.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

0.  F.  Mead  and  Looney  &  Scheen,  fw  ap- 
pellant Hall  &  Jack,  for  at^llee. 

MONROE,  J.  OUs  Is  a  suit  for  damages 
for  alleged  malicious  prosecution  and  false 
Imprisonment,  In  which  the  defense  is  a  gen- 
eral denial,  coupled  with  tbe  averment  that 
defendant's  action  In  the  mattor  complained 
of  was  taken  in  good  f  aitb  and  npon  tbe  ad- 
vice of  the  district  attorney  of  the  parish  of 
Caddo,  given  by  that  officer  after  he  had 
heea  fully  informed  of  the  facts.  There  was 
Judgment  In  the  district  court  in  favor  of 
defendant  and  plaintiff  has  appealed.  The 
fticta,  as  tliey  aiq;)ear  from  the  transcript,  are 
as  Collows:  On  January  2^  1907,  J.  B.  ft  W. 
B.  Atkins  ft  Ca  (of  whidi  concern  J.  W.  At- 
kins was,  pwhaps,  also  a  member)  made  a 
contract  with  J.  S.  Connelly,  whereby  they 
agreed  to  furnish  cwtaln  gas  land  leases,  gas 
wells,  municipal  franchises,  and  ccmtracts 
for  gas,  and  Otnmelly  agreed  to  build  certain 
pipe  lines  and  to  furnish  $16,000  In  money. 
Tlie  orli^nal  contract  was  amended  and  modi- 
fled,  and  it  was  understood  that  a  corpora- 
tion wonid  be  fiHnned  by  which  bonds  would 
be  issued,  and  that  the  parties  who  should  ad- 
vance money  shoold  receive  the  equivalent 
In  bonds,  tcvetber  with  ntock  of  the  company. 
In  due  proportion,  as  a  bonus.  Connelly 
sold  a  we-fooith  interest  In  the  contract  to 
Qeo.  F.  Hammar  (plaintiff  herein)  In  consid- 
eration of  Hanunar's  furnishing  the  first  $10,- 
000  required  for  tbe  building  of  the  pipe  llne^ 
and  It  was  stipulated  tiiat: 

"For  all  funds  provided  and  paid  by  <3«o.  F. 
Hammar,  be  Bhali  have  bonds,  when  issued,  or 
other  negotiable  evidence  of  indebtedness,  of 
like  character  as  that  given  to  J.  8.  Connelly 
and  his  associates." 

Ckmnelly  also  interested  O.  J.  McLane  In 
tbe  enterprise,  and  McLane  advanced  be- 
tween $15,000  and  $20,000,  which  were  In- 
vested In  pipes.  McLane,  however,  became 
dissatisfied  and  concluded  to  sell  out,  and 
Atkins,  Connelly,  and  J.  W.  Jolly  (who  had, 
by  that  time,  taken  an  Interest)  gave  him 
their  note  for  $16,000  payable  In  60  days  and 
secured  by  (what  purported  to  be)  a  pledge 
of  the  pipes  which  were  on  hand,  the  gas  land 
leases,  the  wells,  etc.  In  payment  for  his  In- 
terest There  were  some  other  agreements, 
tbe  particulars  of  which  need  not  he  recited, 
and  thereafter  a  corporation  was  organized 
under  the  name  of  'TiOulsIana  Gas  Com- 
pany," with  Connelly  as  president  3.  B.  At- 
kins as  vice  presld^t  Hammar  as  secretary- 
treasurer,  and  J.  W.  Atkins,  Jolly,  and  Mc- 
Lane (the  latter  having  reacquired  an  Inter- 
est) as  mmnbers  (with  the  others)  of  the 
board  of  directors,  and  provision  was  made 
for  the  Issuance  of  $100,000  of  bonds  in  two 
series,  payable,  respectively,  in  1908  and 


1000.  On  August  14.  lOOT,  before  the  bonds 
had  been  received  from  the  engraver,  the 
board  of  directors  adopted  a  resolution  read- 
ing as  follows: 

"Resolved  that  J.  B.  AtUn^  vice  preaident  of 
this  company,  be  hei^  authorised  to  borrow 
a  sum  of  money,  not  to  enesd  a  total  smonnt 
of  $26,000,  on  such  terms  and  conditions  as  hs 
may  deem  to  be  to  the  best  interest  of  this  com- 
pany, and  to  surrender  as  security  for  the  pay- 
ment of  the  amoont  so  bonowad,  such  aecuntiea 
of  this  company  as  may  be  necessaiy  and  to  bim 
may  be  deemed  best" 

There  were  present  at  the  meeting:  Coo- 
nelly,  president ;  Atkins,  vice  president; 
Hammar,  secretary-treasurer ;  J.  W.  Atkins ; 
J.  W.  Jolly;  and  O.  J.  McLane— and  the 
resolution  was  seconded  by  Hammar  and 
unanimously  adopted.  The  bonds  did  not 
arrive  until  atwut  August  17th,  and  $15,000 
of  them  were  at  once  turned  over  to.McLane, 
In  satisfaction  of  the  note  held  by  him  and 
the  pledge  by  which  It  was  secured,  leaving 
$85,000  (of  bonds),  wl^ch,  under  the  resolu- 
tion of  August  14th,  were  placed  under  the 
control  of  the  vice  president,  as  securities 
of  the  company,  to  be  used  in  borrowing 
money  for  Its  purposes.  Considerable  money 
had  already  been  borrowed  or  negotiated  for, 
on  terms  which  required  bonds  as  collat^ai 
security,  largely  In  excess  of  the  amounts 
obtained  or  to  be  obtained,  so  that,  whilst 
the  company  was  still  sorely  pressed  for 
money.  It  had  but  few  bonds  at  Its  disposal, 
and  It  would  have  had  none  had  the  different 
members  of  the  company  who  were  to  receive 
bonds  for  their  subscriptions  demanded  them. 
No  su(^  demand  was  made,  tiowever,  at  that 
time,  and  the  vice  president  ot  the  company, 
acting  under  the  resolution  of  August  14tb, 
and,  as  be  testifies,  upon  an  understanding 
between  the  parties  interested  that  they  were 
to  allow  tbe  bonds  to  which  they  were  enti- 
tled to  remain  in  the  treasury.  In  order  to  tide 
the  company  over  Its  difficulties,  assumed 
that  such  bonds  as  were  not  actually  pledged 
for  loans  already  obtained  were  avallaUe 
as  security  for  further  loans;  but  he  ap- 
pears to  have  been  unsuccessful  In  bis  at- 
tempts to  obtain  money,  In  Sbreveport,  even 
with  the  bonds,  end  mentioning  that  fact 
and  the  pressing  need  of  the  company,  to 
Hammar.  the  latter  suggested  that  If  $10.- 
000  of  the  bonds  were  turned  over  to  him.  he 
might  be  able  to  borrow  some  mon^  on  them 
elsewhere. 

Atkins  testified  on  that  point  as  follows: 

"I  had  exhausted  all  of  my  means  to  obtain 
additional  money,  and  we  were  still  in  De«d 
of  funds  to  construct  tbe  pipe  line,  and  I  talk- 
ed to  Hammar  abont  the  matter,  and  was  very 
mnch  worried;  did  not  see  liow  we  coold  fo 
any  further  without  additional  monev ;  told 
him  that  the  banks  here  refused  to  ItaM  money 
on  the  bonds;  nor  could  I  find  any  individual 
who  would  give  any  additional  money.  Mr. 
Hammar  then  remarked,  he  says,  *If  yon  will 
turn  over  to  me  $10^000  of  the  booAa  of  the 
Louisiana  Gas  Company,  I  fsel  satisfied  I  can 

Ea  to  some  city*— I  think  be  said  *Iowm*— when 
6  Imew  several  banks  and  nartles  very  well, 
and  he  felt  satisfied  he  ooold  ndse  $9,000  in 
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cash  to  belp  ni  out  of  tliis  trouble.  W«  talked 
over  the  financial  sitaatlon  very  fnUyi  and  I 
told  him,  If  he  could  do  that,  it  woula  relieve 
OS  very  macb,  In  the  embarrassed  circumBtancea 
we  were  ander.  We  then  went  over  to  the  Fint 
National  Bank,  and  I  mt  Mr.  ByersdofEer  to 
release  $10,000  worth  of  Donds  of  the  Louisiana 
Oas  Company,  and  we  came  back  to  the  office." 

Upon  returning  to  the  office  of  the  gas 
company,  the  bonds  thus  obtained  from  the 
bank  were  delivered  to  Hammar,  who  gave  a 
receipt  for  them,  and  he  then  returned  to  the 
bank  and  exchanged  the  bonda  that  he  bad 
received  for  others.  The  rec^pt  .giren  by 
him  reads  as  foUowa: 

"August  28,  1907. 
**Becdved  from  the  Louisiana  Oaa  Company 
ten  gold  bonds,  of  the  value  of  one  thousand 
dollars  ($1,000)  each,  and  numbered  as  follows: 
1,  1^  S.  4,  G,  6,  7,  &  9,  and  10.  These  bonda 
are  to  be  used  as  coUateral  security  to  borrow 
money.  Said  money  so  borrowed  is  to  be  placed 
to  the  credit  of  the  Jjonisiana  Oas  Company, 
with  the  First  National  Bank  of  Shreveport, 
La.,  for  the  purpose  of  iieing  used  for  pay  rolls, 
constmetive  work,  or  for  other  matters  iu  the 
ordinan  course  of  bosiness.  •  •  •  Ex- 
changed above  ten  bonds  with  the  First  Na- 
tional Bank  for  bonds  numbered  14-23,  Inc." 

With  regard  to  the  exchange  thus  referred 
to,  Atkins  testifies  that  Hammar  said  that 
he  wished  to  exchange  the  bonds  that  he  bad 
received  for  bonds  bearing  other  numbers, 
and  that,  whilst  he  (Atkins)  did  not  under- 
stand why,  he  made  no  objection.  Hammar's 
explanation  Is  that  he  had  received  from  Con- 
nelly, the  president  of  the  company,  an  or- 
der for  the  $10,000  of  bonds  coming  to  him 
under  the  contract  agreeably  to  which  he  had 
BubBCribed,  and  paid  $10,000  to  the  company, 
and  that  the  order  called  for  bonds  maturing 
December  1,  1909;  whereas,  thd  bonds  that 
fae  had  at  first  received  were  of  a  different 
series.  Speaking  of  what  took  place  at  that 
time  between  him  and  Atkins,  he  says : 

"The  idea  was  this:  I  was  going  to  Iowa, 
and  I  told  them  that  I  thought  that  I  could 
raise  some  mon^  on  the  bonds,  so  we  went  and 
got  the  bonds  from  Mr.  B^ersdoSer,  and  we 
got  ten  bonds — one  to  ten.  >i0w,  after  we  went 
over  to  the  office,  I  told  Mr.  Atkins  that  I 
would  go  back  ahd  change  the  bonds,  that  I 
had  an  order  for  certain  bonds,  ana  that  I 
woald  go  and  get  those  bonds  and  so  to  Iowa, 
and  if  I  was  successfn]  in  raising  the  money  I 
would  pledge  them  and  I  would  take  other 
bonds  In  place  of  them,  and  we  exchanged  theoL 
When  we  came  back  to  the  office,  Mr.  Atkins 
says;  'Here  Is  a  receipt  I  want  you  to  sign,' 
Not  having  the  order  in  my  pocket,  I  did  not 
think  it  was  wrong  to  ^ve  a  receipt.  Conse- 
quently I  signed  the  receipt," 

The  oiider  to  which  the  witness  refers  reads 
as  ftdlowB: 

"Carthage,  Ma,  August  3,  1907, 
"Louisiana  Gas  Co.,  Shreveport,  La.— Dear 
Sir:  When  executed,  and  bonda  have  been  cer- 
tified by  the  Conqueror  Trust  Company,  of  Jop- 
Iln,  Mo.,  deliver  to  G.  F.  Hammar,  or  order, 
bonds  of  the  Louisiana  Oaa  Company,  of  the 
following  maturity:  Ten  thousand  dollars  of 
the  issue  maturing  December  1,  1909, 
"Yours  ve»  truly. 

"By  J,  8.  Connelly,  President 
"Attest:  G.  F.  Hammar,  Sec-Treas." 


Atkins  denies  that  Hammar  told  him  of 
the  possession  of  any  such  order,  when  the 
bonds  ware  delivered  to  him,  or  that  he  knew 
of  Its  existence  until  some  time  afterwards, 
and  neither  Hammar  nor  Connelly  nor  any 
other  witness  undertakes  to  testify  to  the 
contrary,  save  (as  stated  above)  that  Ham- 
mar says  that  he  spoke  of  his  having  an  or- 
der as  his  reason  for  wishing  to  change  the 
bonds.  He  did  not  have  the  order  In  hia 
possession  at  that  time,  however  (having,  as 
he  says,  left  It  at  bis  home  in  Kansas),  and 
no  one  pretends  Qiat  Atkins  had  ever  seen 
it  After  obtaining  the  bonds,  Hammar  went 
away,  presumably,  to  twrrow  money  on  them 
for  the  company,  and  was  gone  for,  say,  two 
weeks,  and  when  he  came  back  be  was  asked 
by  Atkins  whether  he  had  been  successful, 
and  he  replied  that  he  had  not  Atkins  then 
told  him  that  he  (Atkins)  was  negotiating 
with  a  gentleman  in  Shreveport  for  a  loan 
of  $6,000,  and  asked  where  the  bonds  were, 
to  which  Hammar  replied  that  he  had  them, 
or  could  get  them  In  five  minutes.  When 
pressed  to  give  them  up,  for  the  purposes  of 
the  proposed  transaction,  he  said  that  he  had 
left  them  In  Iowa,  pledged  for  $1,500  that  he 
bad  borrowed  for  his  own  account.  He  was 
then  asked  to  allow  the  company  to  pay  the 
$1,500  and  take  back  the  bonds,  which  he  de- 
clined to  do ;  but,  according  to  the  testimony  of 
Atkins,  he  gave  that  gentleman  to  understand 
that  If,  upon  an  examination  of  the  Atkins' 
books,  it  was  found  that  they  had  advanced 
to  the  company  the  money  that  they'  had 
agreed  to  advance,  he  would  then  lend  his 
assistance.  He  does  not  say  why,  having 
agreed  to  use  the  bonds  In  order  to  borrow 
money  for  the  company,  be  changed  his  mind 
and  used  them  for  his  own  purposes.  His  ex- 
planation of  his  signing  the  receipt  Is  that 
he  was  In  a  hurry  to  catch  a  train  and  did 
not  read  it  carefully.  When  he  admitted  that 
he  had  pledged  the  bonds  for  his  own  account, 
Atkins  went  to  the  office  to  examine  the  re- 
ceipt that  he  had  given,  and  found  that  It 
had  disappeared,  and  that  there  had  been 
substituted,  In  place  of  It,  the  order  to  which 
we  have  referred,  and  which,  wb«i  fonnd. 
frare  the  memorandum : 

"Shreveport,  La.,  August  2S,  1909. 
"Received  b(HidB  No.  14  to  23,  inclusive,  on 
accoukt  above  order. 

"[Signed]   G.  F.  Hammar." 

Whether  plaintiff,  who  as  "sec-treas."  of 
the  company,  had  access  to  the  safe  where 
the  receipt  was  kept,  made  the  substitution 
himself,  or  whether  it  was  done,  at  his  re- 
quest, by  the  stenographer,  is  a  matter  about 
which  there  is  some  confilct  in  the  testimo- 
ny, and  it  makes  no  difference.  It  is  undis- 
puted that,  after  the  substitution  was  made, 
plaintlfr  destroyed  the  receipt,  and  Atkins 
testifies  that  he  told  him  that  he  destroyed 
It  because  he  had  no  business  to  sign  it 

Plaintiff  says  that  having  furnished  the 
order,  as  a  receipt  to  the  company,  It  was 


Digitized  by 


790 


60  SOUTHERN  ROPOBTBB. 


not  worth  while  to  keep  the  receipt  Atkins 
Also  testifies  that  he  never  saw  the  order,  or 
knew  of  its  existence,  autll  he  found  It  in 
the  safe,  and  that,  the  bonds  tiavlng  been  In- 
trusted to  him  by  the  company,  he  felt  per- 
sonally responsible  In  the  matter  and  con- 
tinned  Mb  efforts  to  Indnce  Hammar  to  re- 
turn them,  but  without  success.  He  finally 
consulted  a  lawyer,  and,  having  told  him  the 
facts,  was  advised  that  It  looked  like  a  case 
of  embezzlement,  bat  that  he  had  better  sub- 
mit the  matter  to  the  district  attorney,  which 
he  did,  and  that  officer,  after  several  inter- 
views, and  after  having  examined  the  rarl- 
ons  papers  to  which  we  have  referred.  In- 
structed him  to  make  an  affidavit,  which  he 
did,  charging  Hammar  with  the  embezzle- 
ment of  the  bonds.  Thereupon,  about  De- 
cember 18th,  the  sheriff,  to  whom  a  warrant 
for  the  arrest  of  Hammar  had  Issued,  tele- 
.graphed  to  the  chief  of  police,  at  Parsons, 
Kan.,  where  Hammar  was  then  staying,  re- 
questing that  the  latter  be  held  to  await  a 
requisition,  and  Hammar  was  arrested,  charg- 
ed with  being  a  fugitiTe  from  Justice,  and, 
after  spending  the  greater  part  of  a  night 
in  arranging  the  matter,  was  released  on 
bond,  without  having  been  incarcerated  in 
prison.  He  emjrioyed  counsel,  who  shortly, 
afterwards  represented  htm  before  the  Got* 
emor  of  Kansas  In  the  matter  of  the  requisi- 
tion which  bad  been  granted  by  th&  Oovem- 
or  of  Louisiana,  and  the  Oovernor  of  Kansas 
declined  to  b<»ior  the  requisition.  Later  still, 
say  In  January,  1908,  the  matter  was  taken 
up  by  Uie  grand  ]ury  of  Caddo  parish,  and 
an  ignoramus  was  returned.  This  suit  was 
instituted  in  April  following. 

No  one  denies  that,  under  his  contract, 
plaintiff  was  entitled  to  $10,000  of  the  bonds 
of  the  gas  company ;  but  at  the  time  that  he 
told  Atkins  that.  If  the  latter  would  let  him 
have  $10,000  of  the  bonds,  he  thought  he  would 
be  able  to  borrow  money  for  the  company  on 
them,  no  particular  bonds  had  been  Identified 
as  subject  to  his  claim.  All  the  bonds  (save 
the  $15,000  which  had  been  deliTered  to  Ife- 
Laiw)  were  held  as  the  property  of  the  com- 
pany, elthor  by  AtUns,  the  Tice  praldent, 
acting  under  the  resoluUim  of  August  14th. 
or  by  creditors  of  the  company,  who  held 
them  as  collateral  security  for  debts  due  by 
tibe  company,  and- plaintiff  did  not  demand 
and  did  not  receive  the  bonds  which  were  de- 
livered to  him  as  bonds  to  which  he  was  en- 
tlUed  by  virtue  of  his  contract  or  by  virtue 
of  the  order  which  bad  been  given  him  by 
Omneaiy,  but  received  them  as  the  result  of 
his  own  suggestion,  that,  if  the  bonds  were 
placed  in  his  hands,  he  thought  he  would 
he  able  to  use  them  for  the  benefit  of  the 


company.  He  did  not  have  Connelly's  order 
In  his  possession  at  that  time,  and.  of  course, 
did  not  present  it  Atkins  doiles  that  he 
mentioned  It;  but,  whether  he  mentioned  It 
or  not  he  signed  a  written  instrument  by 
which  be  adcnowledged  that  he  received  ten 
bonds,  not  by  virtue  of  such  order,  or  of  any 
right  evidenced  theretqr,  but,  to  quote  the 
language  of  the  rectipt: 

"To  be  used  as  collateral  secarity,  to  borrow 
money.  Said  money  so  borrowed,  to  be  placed 
to  the  credit  of  the  Louisiana  Gas  Gompanj 
with  the  First  National  Bank  of  ShrevnMtt, 
Louisiana,  for  the  purpose  of  being  uaea  for 
pay  rolls,  construction  work,  or  for  other  mat- 
ters in  the  oidlnaxy  course  of  business.** 

Counsel  for  plaintiff  argue  that  Atkins  mis- 
represented matters  to  the  district  attorn^ 
in  saying  that  the  bonds  wUch  were  ddlrered 
to  plaintiff  were  released  by  the  First  Na- 
tional Bank,  to  which  they  had  been  pledged 
to  secure  a  loan,  when.  In  point  of  fact  the 
bonds  were  delivered  to  plaintiff  on  August 
23d,  and  the  pledge  was  not  made  to  the 
bank  until  August  30th.  The  president  of 
the  bank  testifies  that  the  bonds  of  the  gas 
company  were  deposited  In  the  bank  for  safe- 
keying  for  some  time  prior  to  Augnst  SOtb, 
and  that  upon  tliat  day  the  bank  loaned  the 
company  $10,000  and  received  In  pledge  $51,- 
000  of  the  bonds.  He  further  testifies : 

"That  the  loan  had  been  contracted  for  ten 
days  or  two  weeks,  perhaps,  before  the  money 
was  actually  paid  over;  •  *  •  that  was 
brongbt  about  on  aeeoant  of  an  ezamiaatloa  of 
the  diarter,  contracts,"  et& 

And  it  is  evident  that  the  negotiations  and 
contract  for  the  loan  were  predicated  upon 
the  bonds  then  on  deposit  in  the  bank,  or 
that  were,  unpledged.  In  the  possession  of  the 
gas  company.  The  material  facts  for  the 
purposes  of  this  case  are:  That  the  bonds 
belonged  to  the  gas  company,  and  not  to  the 
plaintlfr;  and,  conceding  that  plaintlir  was 
entitled  to  daim  10  of  them,  that  the  10  de- 
livered to  him  were  not  so  delivered  because, 
or  in  satlsftction,  of  sudi  dalm,  but  were 
delivered  to  blm  as  the  bonds  of  fba  compa- 
ny, to  be  used  tot  Its,  and  not  his,  pmposes: 
From  the  testimony  of  the  defendants,  cor- 
roborated 1^  that  of  the  district  attorney.  It 
appears  to  us  that  they  made  to  that  officH' 
a  full  and  fair  statement  of  the  case,  and  we 
are  of  opinion  that  having  so  done,  tb^ 
were  Justified  fn  obeying  his  InstructionB,  and 
cannot  now  be  held  liable  for  the  consequen- 
ces. -  Bandos  v.  Veazle,  106  Ls.  202,  80  South. 
767;  Kirk  v.  Wien^Loeb  Laundry  Oow,  120 
La.  880,  46  South.  7S8. 

The  Judgment  annealed  fnun  Is,  accordlnf- 
ly,  affirmed. 
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(124  La.) 
No.  17.468. 

LASraAPBS  et  al.  t.  COLORADO  SOUTH- 

BBN,  N.  O.  &  P.  R.  CO. 
(Sapreme  Court  of  Louisiana.    Not.  20,  1909.) 

RAIUOADd  (S  114*)— OONSTBUCTION  OF  RaIL- 
BOAD— INJUKIBB— AOnOBT  FOB  DAMAGES. 

Pbdntifffe,  the  owners  of  property  abutting 
npon  the  street  of  a  city  thtousb  wbich  a  rail- 
road company  had  constructed  its  tracks,  sue 
that  company  for  damages  to  their  property  by 
the  conBtruction  of  the  road.  Tba  dutnct  court 
KBdexed  jndgm«it  in  fovor  of  tl»  plaintilEi.  and 
from  that  judgment  the  defendant  company  ap- 
peals. The  judgment  appealed  from  is  held  to 
be  correct  under  the  evidence  adduced,  and  it  is 
affirmed. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
G^nt.  Die  i  86»;  Dea  Dig.  1 114.*] 
Monroe,  J.,  diasenting. 
(Syllabus  1^  the  Court.) 

Appeal  from  Sixteenth  Judicial  District 
Court,  Parish  of  St  Umdry;  Edward  T. 
Lewis,  Judge. 

Action  hy  the  Widow  Victor  Lastrapes  and 
others  against  the  Colorado  Southern,  New 
Orleuia  ft  Paciflc  Ballroftd  Company.  Judg- 
ment for  plalntUEs,  and  defendant  appeals. 

Saunders,  Dufonr  &  Dufour,  Dudley  L. 
Guilbean,  and  Henry  Mooney,  for  appellant 
Lewie  ft  Lewis,  for  appellees. 

Statement  of  the  Case. 

NI0H0LL8,  J.  FlalntifTs  alleged:  That 
tlier  owned  In  Indlvlsion  in  the  proportltm 
of  <HW  half  to  the  said  Widow  Laatrapea 
and  the  other  half  to  petition's,  Joseph  Fe- 
lix Lastrapes  and  Joseph  Edward  Lastrapes, 
two  lots  of  ground  together  with  the  build- 
ings and  Improrements  thereott.  In  the  city 
at  Opdousas,  both  of  said  lots  fronting  on 
Main  street  and  Union  street  and  also  front- 
lag  on  Chen^^  street ;  176  feet  being  the  ea- 
tire  dcvth  of  both  of  the  SQuares  upon  which 
ttaer  An  situated.  That  one  of  said  lots  hav- 
ing a  front  of  127  feet  on  Main  and  Union 
streets  contains  the  blacksmith  shop  end  the 
family  residence,  now  occupied  by  petitioner, 
Widow  Victor  Lastrapes,  and  which  had 
beoi  occupied  by  hee  with  her  said  deceased 
husband  an^  family  for  near  00  years,  Oie 
said 'blacksmith  shop  being  the  building  in 
which  the  blacksmlthlng  and  horseshoeing 
bnslnees  was  conducted  by  the  deceased,  Vic- 
tor Lastrapes.  and  in  which  petlticmm:  Josq;>h 
Felix  Laatrapes  now  carried  on  the  same 
business ;  the  period  for  which  the  father 
and  son  had  conducted  said  business  In  said 
building  being  more  than  40  years.  That  the 
other  lot  of  ground  owned  by  them  is  located 
on  the  oppodte  side  of  Cheney  street  and 
had  a  fnmt  of  120  feet  on  Main  and  Union 
streets,  and  had  located  upon  it  the  store 
building  and  residence  occupied  by  petitioner 
Joseph  Felix  Lastrapes. 


That  the  Colorado  Southern,  New  Orleans 
&  Paciflc  Railway  Company  had  taken  ex- 
clusive possession  of  Cheney  street  which 
separated  their  two  properties,  and  bad  con- 
structed thereon  a  railroad  through  the  city 
of  Opelousas,  upon  which  the  said  company 
was  now  operating  Its  construction  trains, 
and  upon  which  It  would  at  an  early  date  be 
operating  Its  passengn  and  freight  trains, 
tbelr  tracks  on  said  street  being  a  portion  of 
the  said  company's  great  transcontinental 
trunk  line  to  New  Orleans.  That  Chen^ 
street  Iwfore  the  said  railway  company  took 
possession  of  it  had  be^  a  public  street  and 
thoroughfare  of  the  city  long  used  by  and 
necessary  to  the  public,  and  especially  to  the 
property  owners  and  rwldents  residing  on 
said  street,  ln<dndlng  your  petitioners. 

That  while  the  construction  of  said  com- 
pany's railroad  on  said  street  and  the  itera- 
tion of  trains  thereon  had  greatly  damaged 
them  as  would  hereafter  be  set  forth  In  de- 
tail, and  would  continue  to  damage  them  for 
an  lodeflnite  pralod,  the  takbig  possession 
of  said  street  by  the  railway  company  was 
done  In  violation  of  law,  and  In  contraven- 
tion, not  only  of  petitioner's  legal  rights,  but 
also  those  of  the  public,  and  especially  of 
persons  residing  <m  or  owning  property  on 
said  street  for  the  foUowhig  reasons,  namely : 

First  That  the  ordinance  adopted  by  the 
board  of  aldermen  of  the  dty  ot  Opelousas 
January  27,  190%  granting  said  company  the 
right  of  way  on  said  street  was  Illegal,  and 
in  contraventhm  tit  ttie  provisions  of  Act  No. 
79,  p.  lis,  of  1896,  entltied  **An  act  to  au- 
thorize cities  and  towns  of  this  state  of  less 
than  26,000  inhabitants  to  grant  to  railroads 
and  other  corporations  subject  to  conditions, 
the  rltpit  to  occupy  and  use  the  streets  and 
alleys  therein,"  etc.,  and  which  provides  that 
such  franchises  may  be  granted  by  such 
town  or  cities,  provided  that  prior  to  snch 
grant  a  majority  of  the  pn^^ty  taxpayers 
In  said  dty  or  town  voting  at  an  election 
to  be  called  for  such  purpose  shall  ai^irove 
said  proposed  grant  They  show  that  Ope* 
lousas  Is  a  city  of  less  than  25,000  inhab- 
itants, and  no  election  was  held  thweln  for 
the  purpose  of  authorizing  the  grant  of  said 
franchise  as  required  by  the  acc  of  the  Leg- 
islature above  referred  to. 

Second.  That  Cheney  street  has  a  width 
of  only  40  feet  and  the  construction  and 
operation  of  a  railroad  over  and  npon  it  nec- 
essarily Involved  the  destruction  of  the  use 
of  said  street  as  a  passway,  not  only  to  the 
resldraits  and  property  ownors  ttiereon,  but 
to  the  public,  as  the  said  railroad  company 
must  have  known.  In  asking  for  the  grant  of 
said  franchise,  and  as  the  board  of  aldermen 
of  said  city  must  also  have  known  whoi  en- 
acting said  ordinance,  and,  even  if  the  board 
of  aldermen  had  authority  to  grant  a  right 
of  way  over  and  along  the  public  streets  of 
the  city  of  Opelousas,  Including  Chen^  street. 
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witbout  obtaining  the  approral  of  a  majority 
of  the  Toters  of  the  city  at  an  etection  held 
for  that  purpose,  the  said  board  bad  no  legal 
right  or  authority  to  grant  a  right  of  way 
over  said  street  -without  at  the  same  time 
providing  for  the  preswratlon  of  said  street 
as  a  thoroughfare,  and  the  said  railway  had 
no  right  to  take  possession  of  said  street  in 
snch  a  manner  as  to  prednde  the  use  ct  the 
same  to  the  public,  as  a  passway. 

That  the  said  railroad  company  had  by  its 
Illegal  acts  set  forth  above  made  ItaAt  liable 
to  petitioners,  not  <mly  for  the  actual  dam- 
ages Inflicted  upon  them  in  the  deterioration 
of  the  rental  and  salable  value  of  their 
properties,  but  also  for  snch  consequential 
damages  as  they  have  suffered,  and  may 
hereafter  suffer,  from  the  constructloa  and 
operation  of  said  railroad  on  Chen^  atreet, 
and  also  for  punitory  damages.  Oniat  the 
dwelling  bouse  and  store  property  occupied 
by  petitioner  Joseph  Felix  Lastrapes,  as  also 
the  dwelling  house  occupied  by  petitioner 
Widow  VlctOT  Lastrapes,  were  so  near  to  the 
defendant  company's  railroad  track,  that  the 
continuous  ringing  of  bells,  blowing  of  whis- 
tles, and  the  noise  Incident  to  escaping  steam 
and  the  clatter  of  car  wheds  together  with 
the  shaking  and  trembling  of  the  ground,  In- 
cident to  the  frequency  of  passage  to  and 
fro  of  heavy  trains,  and  the  danger  of  fire 
from  sparks  emitted  by  the  locomotive  en- 
gines, and  the  nuisance  of  smoke  and  cinders 
and  the  deinrlvation  of  the  use  of  Cheu^ 
street  as  a  thoroughfare,  bad  had  the  ^ect 
of  BO  lessening  and  damaging  the  value  of 
petitioner's  property  as  to  render  the  same 
practically  valueless  for  rental  or  for  sale. 

That,  In  addition  to  the  damage  done  to 
their  other  property,  they  had  suffered  spe- 
cial damage  to  their  blacksmith  shop  and  the 
conduct  of  the  blacksmlthlng  and  horseshoe- 
ing business  In  their  blacksmith  shop,  and 
had  established  a  reputation  throughout  the 
town  and  country  for  expert  work  In  that 
line,  which  had  been  a  source  of  much  profit 
to  them,  but  which  had  already  been  greatly 
Impaired  by  reason  of  the  fact  that  the  ani- 
mals being  shod  in  the  shop  take  fright  at 
the  sight  and  noise  of  passing  trains,  a 
branch  of  the  blacksmlthlng  business  which 
would  have  to  be  abandoned  entirely  when 
the  defendant  company  established  on  Itq 
line  regular  passenger  and  freight  service 
which  would  take  place  In  the  near  future, 
l^at  they  had  suffered  an  actual  loss  and 
damage  to  their  property  of  at  least  $6,000 
In  the  diminution  of  Its.  rental  and  salable 
value  caused  by  the  defendant  company  as 
aforesaid,  which  It  should  be  compelled  to 
pay  them,  together  with  punitory  damages 
In  the  sum  of  $250. 

They  prayed  that  the  defendant  and  the 
city  of  Opelousas  be  cited  and  that  they  re- 
cover against  the  said  railroad  company 
active  and  exemplary  damages  In  the  sum  of 
$6,250. 

Plaintiffs  filed  an  amended  petition.  In 


which  th^  alleged  that  In  tiMir  original  peti- 
tion th^  claimed  aa  actual  damages  the  mim 
of  $6,000,  and  which  they  now  apportion  aa 

follows: 

(1)  The  lot  north  of  defendant  company's 
railway,  together  with  the  bolldlngs  and  Im- 
prov^ents  thereon,  the  sum  of  $2,000. 

09  To  the  lot  of  gronnd  south  of  the  de- 
fendant company'a  railway,  and  vpon  wblcb 
the  family  residence  and  other  Improrements 
are  situated,  the  aom  of  $8,00a 

(3)  To  the  blacksmith  stand  and  bnsfness 
the  sum  of  $l,00a 

They  prayed  as  In  their  original  petition 
that  this  amaidment  be  duly  served  and  al- 
lowed. 

Defendant,  after  filing  an  exception  of 
vagueness  and  Insoffldency  of  allegatlona  to 
permit  of  its  defending  itself  intdllgmtly, 
answered.  Aftw  pleading  the  general  Issue, 
it  ayerred:  That  by  ordinance  adopted  by 
tlie  board  ot  aldermen  of  the  city  of  Optious- 
aa.  La.,  on  January  26,  1906,  tt  was  granted 
the  rl^t  to  lay  its  main  trat^  in  the  center 
of  Chenv  street  IbAt  the  board  of  aiders 
men  aforesaid  had  fall  authority  v^ier  the 
charter  of  said  dty,  being  Act  No.  ISO,  pl 
224.  of  1808,  to  grant  this  right,  and  no  snch 
procedure  as  the  submission  of  the  question 
to  a  vote  of  the  people  was  at  all  necessary. 
That  its  roadbed  was  carefully  constructed 
on  this  street  That  the  same  was  ballasted 
with  sand,  entirely  covuing  the  crosa-tles 
and  on  a  practical  level  with  the  rails  of 
Its  railroad.  That  the  public  iMssed  and  re- 
passed along  that  portion  of  Chaiey  street 
touching  the  propwty  of  plaintiffs  with  per- 
fect ease  and  safety.  That  Its  railroad  was 
a  lawful  structure  constructed  In  a  lawful 
manner,  and  its  trains  were  operated  with 
due  care  and  prudence,  and  that  If  plaintiffs 
suffered  any  inconveniences,  they  were  such 
as  were  not  recoverable  in  damages  under 
the  law. 

In  view  of  the  prmlses,  respondent  compa- 
ny prayed  that  the  demands  of  plalntUb  be 
rejected,  and  their  suit  dismissed,  wttta  eosta 
and  for  gKieral  relief. 

The  district  court  rendered  Judgment  in 
favor  of  the  plaintiff  for  $1,857  aa  actual 
damages,  and  rejected  their  demand  for  ex- 
emplary damages. 

Defendant  has  appealed. 

Opinion, 

In  rendering  Ju^^ment  the  district  judge 
declared:  That  the  testimony  in  the  case 
was  very  conflicting  as  to  the  value  at  the 
prc^rtles  before  the  construction  of  the 
road,  Its  value  since,  and  the  amount  of 
damage  done  to  the  property,  niat  the  de- 
fendant offered  to  purchase  the  property  In 
advance  at  what  appeared  to  have  been  a 
fair  price,  but  made  no  tender  of  the 
amount,  nor  of  th^  damages.  That  the  court 
did  not  consider  such  an  offer  as  extinguish- 
ing or  affecting  the  plaintiffs*  claim  for  dam- 
ages.  Thit  it  api>eared  that  the  defendant 
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desired  to  obtain  the  propertj  for  depot  or 
termliial  pnrposea,  bat  did  not  instltnte  ui 
expn^wlatlon  eait  to  condami  It.  Tba^ 
even  bad  It  Instltnted  mdh  a  proceedlnf, 
tbe  only  effect  of  a  tader  In  advance  to 
owner  would  bare  been  to  rtiease  It  fnnn 
liabiuty  for  coeta,  and  not  from  uablUty  for 
damagea.  TbtA  fba  constltntlona]  iwOTlalon 
waa  poaltlTe  and  oneQulTocal,  reanlring  tbat, 
In  case  private  property  be  damaged  for 
parpoaea,  adequate  and  just  compenaation 
must  be  made  to  tlie  owner  tat  tbe  damages. 
Tbat  he  did  not  therefore  attach  any  weltftit 
to  the  defendant  company's  offw  to  pnrdiaae 
the  property  as  affecting  the  plain tUTs*  dam- 
ages. Neither  did  he  atta<±  weight  to  the 
testimony  of  J.  T.  Stuart  and  Louis  Bog- 
era,  who  stated  npon  the  witness  stand  wba.t 
they  were  willing  to  give  for  the  property 
since  flie  constnictlon  ot  tbe  roadbed.  Nei- 
ther of  them  made  any  offer  to  purchase  the 
property,  and  tb^  were  In  no  manner  bound 
by  It  at  the  price  stated  them,  eren  It 
the  plaintiffs  had  offered  to  sell.  That  It 
was  well  settled  that  sndi  testimony  was  tsI- 
uelees  In  cases  of  this  kind.  That  the  court 
knew  of  no  method  ot  reconciling  the  conflict 
Id  tbe  testimony  as  to  the  damages  ezc^  by 
following  tbe  rule  ai^rored  of  1^  8^' 
preme  Court  ot  striking  an  average  between 
the  estimates  of  tbe  witnesses  on  both  sides. 

That  the  aggregate  value  of  the  properties 
by  the  witnesses  befme  the  constructltm  of 
the  roadbed  was  the  sum  of  $4,400.  INvld- 
ing  this  aggr^te  by  the  number  of  wl^ 
nesses,  there  was  an  average  valuatltm  of 
tbe  property  before  the  construction  of  the 
road  of  f6,28G.  Tbe  aggregate  valuation 
of  tbe  property  since  the  construction  of  the 
road  as  given  by  the  witnesses  was  $84,670. 
which,  divided  by  the  number  of  witnesses, 
gave  an  aggregate  valuation  after  the  con- 
struction of  the  roadbed  of  $4,988.  Sub- 
tracting the  present  average  of  value  of 
the  property  as  found  by  the  witnesses  from 
the  former  value  as  found  by  them  gave  as 
the  amount  of  damages  suffered  by  the  plain- 
tiffs the  sum  of  '7.  The  judge  said  that 
in  making  this  eb.imate  he  bad  discard- 
ed entirely  the  te8tlm<»iy  of  the  plaintlfts 
themselves,  and  teken  only  the  testimony 
of  the  disinterested  witnesses. 

The  district  Judge  is  in  error  In  stating 
that  this  court  has  approved  and  recogniz- 
ed as  the  proper  rule  for  establishing  dam- 
ages the  method  adopted  by  him.  We  have, 
on  the  contrary,  declared  that  method  was 
faulty.  We  simply  declared  tbat,  in  some 
particular  case  where  that  method  tot  reach- 
ing a  conclusion  as  to  damages  had  been 
resorted  to,  the  conclusion  so  reached  might 
be  found  a  correct  conclusion  by  ^Is  court, 
applying  to  tbe  evid«ice  In  that  case  cor- 
rect rules  as  tbe  weight  and  probative  force 
of  that  evidence. 

The  testimony  shows  after  the  defendant 
company  bad  established  Its  line  of  road 
and  had  built  Its  tracks  on  Cheney  street, 


but  had  not,  as  yet,  definitely  fixed  upon 
the  property  <m  which  it  waa  to  build  a  de- 
pot; Mr.  Oonbeau,  the  attorney  of  fbe  com- 
pany, sedEing  to  ascertsln  from  the  i^alntlfffe 
at  what  price  this  property  <m  the  south  side 
of  Cheney  street  could  be  purdiased  for 
that  purpose,  expressed  a  wilUngneas,  and 
periiapa  an  ottttt,  to  pundwae  It  from  them 
for  97,00a  Hie  plaintiffs  declined  to  sell 
at  aU,  and  thereupon  the  company  proceed- 
ed to  negotiate  tot  and  purchased  otbtt 
property  In  the  vicinity  for  that  purpose. 

Tbe  company  aubseqinentty  bnUt  its  pas- 
senger d^wt  on  property  so  afterwards  pur- 
dhaaed.  It  la  described  as  a  handsome  build. 
iBg  with  proper  wpproadkes.  W«  think  it 
la  shown  that  the  bnOdlng  of  this  depot  im- 
proved, 80  far  as  anjnarances  were  concern- 
ed, the  surroundings  of  plaintiffs*  property. 
It  did  not  follow,  however,  from  that  fact 
that  the  construction  by  defendant  ot  Ito 
tracks  and  roadbed  thrown  along  Cheney 
street  In  front  of  plaintiffs*  property  did 
not  Injuriously  affect  Ite  value.  The  plaln- 
tUfS  were  under  no  obligation  to  sell  their 
property  conventicmalty  to  the  dtfendant 
company.  They  were  not  called  on  to  dis- 
close the  reason  Why  they  declined  to  do 
so.  Sutlmental  reasons  resulting  from 
home  assodatlrais  or  unwillingness  to  sell 
by  reason  of  Ihe  property  being  of  special 
value  to  them  for  tbb  prosecution  of  the 
business  In  which  they  were  engaged  war- 
ranted them  In  refusing  to  deal  convention- 
ally wlUi  the  company.  If  circumstances 
were  such  as  to  entitle  the  company 
force  a  transfer  to  It  from  considerations 
of  the  public  welfare  and  good,  It  should 
have  had  recourse  to  expropriation  proceed- 
ings wherein  the  rights  and  obligations  of 
parties  would  have  been  tested  by  and  fixed 
under  tbe  rules  applicable  to  tbat  proceed- 
ing. The  company  did  not  do  so,  but  sup- 
plied itself  Independently  of  the  plaintiff 
with  everything  it  needed  to  have  for  the 
public  service.  The  course  followed  by  tbe 
defendant  left  as  its  resulting  situation  the 
plaintiCGB  In  this  case  as  conUnulng  owners 
of  their  property  with  tbe  undoubted  con- 
stitutional right  of  demanding  adequate  and 
just  compensation  for  damage  done  to  their 
property  from  ite  having  been  damaged  for 
public  purpmes.  The  rights  and  obligations 
of  the  parties  have  to  be  tested  from  that 
existing  situation  of  affairs  and  no  other. 

The  sole  question  before  the  court,  there- 
fore, is  whetber  plalntUfS*  prop^ty  has  been 
"damaged  for  public  purposes"  (Const  art 
167),  and,  If  It  has,  what  Is  that  just  and 
adequate  compensation. 

We  have  given  close  examination  to  the 
testimony  adduced  and  brought  our  own 
judgment  to  bear  upon  it  Plaintiffs'  prop- 
erty on  the  south  side  of  Cheney  street 
prior  to  the  construction  of  defendaut's 
tracks  and  line  on  that  street  had  atteched 
to  it  as  factors  giving  It  value,  the  first  that 
it  waa  a  comforteble  hmue  with  a  fairly 
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good  bouBe  upon  It  with  fences,  trees,  and 
other  accessories.  It  had  also  attached  to 
It,  as  giving  It  value,  the  fact  that  it  was 
and  had  been  for  many  years  a  location  spe- 
cially suitable  for  carrying  on  the  business 
of  blacksmlthlng  and  horseshoeing.  Those 
elements  or  factors  contributing  to  value 
have  been  shown  by  the  testimony  to  have 
been  practically  withdrawn  for  residential 
purposes  and  greatly  Impaired  for  the  pur- 
poses for  which  up  to  the  time  when  the  road 
was  built  It  had  been  profltaUy  employed. 
D^endanf  s  witnesses  themselves  admit  that 
neither  property  Is  any  longer  desirable  for 
residential  purposes,  and  we  are  satisfied 
that  the  property  has  lost  largely  the  benefit 
of  being  advantageously  employed  tor  at 
least  one  remunerative  branch  of  buslnesa 
We  are  thus  shown  good  grounds  for  main* 
talning  plaintiffs*  claim  that  their  proper- 
ties had  beoi  damaged  by  the  construe- 
tlon  of  the  road.  We  are  satisfied  that,  in 
Hen  of  these  lost  factors  which  gave  val- 
ue to  plaintiffs'  properties,  defendant  has 
not  shown  the  substitution  In  their  place  of 
other  factors  giving  value  to  the  proi>ertles. 
The  defendant  company,  after  having  sup- 
plied Itself  with  ail  the  properties  deem- 
ed necessary  by  It  for  the  proper  operation 
of  Its  road  for  the  public  benefit,  has  with- 
drawn from  the  market  as  a  probable  pur- 
chaser, and  need  not  be  considered  as  any 
longer  a  factor  in  determining  value.  We 
attach  no  great  weight  to  the  testimony  of 
Rogers  and  Stuart  Hie  estimates  of  val- 
ue which  they  reached  were  from  a  specula- 
tive view  and  from  special  conditions  ex- 
pected to  arise  from  defendant's  needs  In 
the  future  which  the  record  does  jxot  show 
have  in  fact  been  realized.  They  admit 
tbelr  abili^  to  purchase  and  their  willing- 
ness to  purchase  on  speculation,  but  they 
have  failed  to  show  by  their  actions  that  they 
have  any  confidence  in  Investments  to  be 
made  on  the  line  of  defendant's  properties. 
No  one,  it  would  seem,  has  shown  any  dis- 
poeition  since  the  construction  of  defend- 
ant's road  to  purchase  property  on  Cheney 
street  along  the  line  of  defendant's  tracks, 
though  the  road  had  been  In  iteration  for 
more  than  a  year.  We  t^re  satisfied  that 
Stuart  and  Rogers  and  Lawler  as  witnesses 
are  at  fault  when  they  declare  that  plain- 
tiffs' properties  have  enhanced  in  value  by 
the  construction  of  defendant's  line  of  road. 
We  do  not  think  that  there  Is  any  basis  for 
Lawlw'B  assertion  that  plaintiffs'  properties 
have  gained  any  advantage  over  other  prop- 
erties in  the  vicinity  by  the  construction  of 
the  road.  We  think  that  there  has  been  a 
diminution  In  value,  and  the  only  question 
to  be  solved  Is  the  extent  of  the  diminution. 

We  think  that  the  estimates  of  Boagnl 
and  of  Estorges  of  the  value  of  plaintiffs* 
properties  before  the  building  of  the  road 
are  too  high.  Boagnl  evidently  had  In  view 


in  forming  his  estimate  the  prices  given  hy 
the  defendant  company  Itself  to  different 
parties  in  acquiring  the  ownership  of  prop- 
erties for  depot  and  switching  purposes.  We 
do  not  think  that  estimatea  formed  from 
those  facts  are  accurate  and  fumi&h  a 
general  standard  of  value.  Lawler's  esti- 
mates are  probably  too  low.  His  estimate 
of  the  value  of  plalutUfs'  properties  since  the 
construction  of  defendant's  road  Is  evident- 
ly an  optimistic  view  of  what  may  ha[^D 
in  the  future,  not  of  what  has  happened. 
We  think  that  witnesses  testifying  to  the  val- 
ues of  land  furnish  to  courts  more  reliable 
Infwmation  on  that  subject  when  they  tes- 
tify as  to  wtiat  they  know  to  be  the  con- 
sensus of  opinion  of  the  people  of  l^e  com- 
munity in  which  they  are  situated  as  to  the 
price  which  the  general  public  would  be  rea- 
B(»iably  expected  to  offer  to  acquire  the  own- 
ership of  particular  property  in  view  of  the 
advantages  and  disadvantages  of  owning  that 
property,  than  when  they  testis  to  their  In- 
dividual opinion  of  values.  The  conclusion 
reached  1)y  us  after  careful  consideration  of 
tlie  erldenoe  Is  that  the  Jai^m«it  aivealed 
from  is  comet  and  it  Is  hoet^  aanned. 

MONROE,  Jh  dissents. 


(124  La.) 

No.  17.798L 

STATE  v.  PRICE  et  aL 

(Supreme  Court  of  Ijoulaiana.    Nov.  19^  1900. 
Rehearing  Denied  Dec.  13,  1009.) 

1.  C^DCiNAX.  Law  ({  1020*)— Affklutb  Ju- 
BUDICnOir—'TlNK  ACTUAIXT  Ikposid." 

Costa  follow  sentence,  but  are  no  part  of 
the  "fine  actually  imposed,"  within  Const  art 
S5,  limiting  the  criminal  jorisdiction  of  the 
Supreme  Court  where  a  fine  is  actually  Imposed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
t^w,  Gent  Dig.  U  2578-2680;  Dec  Dig.  { 
102a«] 

2.  OancnrAL  Law  (%  1000*)— Appkluti  Ju- 

BxsnicnoK  —  Ijioiatioh  bt  Amount  or 

FINE— "FiNj:." 

The  word  "fine"  in  Its  ordinary  acceptation 
has  the  distinct  meaoiog  of  a  pecunlarv  penalty, 
and  has  that  reatricteo  meaning  in  Const  ait. 
85,  limiting  the  jurlsdictitn  of  the  Supreme 
Court  In  cases  Wnere  a  fine  is  imposed,  and 
hence  the  forfeiture  of  the  right  to  conduct  a 
barroom,  pursuant  to  section  7  of  the  Oay-Shat- 
tuck  law  (Act  No.  176,  p^  289.  of  190$,  impoKd 
in  addition  to  the  fine  prescribed  by  section  li 
for  its  violation,  forms  no  part  of  such  fine,  the 
amount  of  which  determines  jurisdiction  of  an 
appeal  In  a  prosecution  thereunder. 

[Bd.  Note. — fi'or  other  cases,  see  Criminal 
Imw,  Gent  Dig.  ||  2578-2580;  Dec.  Dig.  S 
102a* 

For  other  definitions,  see  Words  and  ^naeB, 
vol.  3,  pp.  2810-2818.] 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court  Parish  of  St  Sfaiy;  Obarles  A. 
U'Niell,  Judge. 

Frank  and  Flelden  Price  were  convicted 
and  fined  for  violating  the  law  In  relation 
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to  the  Bale  of  iatoxlcatlnff  Ilqiu^  and  they 
appeal.    Appeal  dismissed. 
See,  also,  50  South.  647. 

D.  Caflfery,  Jr.,  James  B.  Pafterson,  and 
Kmmet  Alpha,  for  appellants.  Walter  Quion, 
Att7.  Oen^  and  T.  M.  HllUng.  Dist  Atty.  (B. 
O.  Fleaaan^  of  counsel),  for  tbe  State. 

PROVOSTY,  J.  The  state  haa  moved  to 
dismiss  the  appeal  on  the  ground  that  this 
court  has  no  Jurisdiction  of  the  case.  The 
jurisdiction  of  this  court  In  criminal  cases 
Is  limited  to  casea  where  "the  punishment 
of  death  or  imprisonment  at  hard  lahor  may 
be  inflicted,  or  a  fine  exceeding  $300,  or  im- 
prisonment exceeding  six  months,  la  actual- 
ly imposed."  Const  art  86.  The  sentence 
condemns  each  of  tSie  two  defendants  to  pay 
a  fine  ot  f  ISO  and  tbe  costs  of  court;  and 
adds  the  toUowing; 

"That  the  defendants  Frank  and  nelden 
Price  be  and  they  are  each  permanently  depriv- 
hereafter  of  the  privilege  of  coadoctinc  a 
barroom." 

The  dtfendants  caatend  that,  under  the 
statute  upon  which  tbe  Indictment  against 
them  Is  founded,  a  Arm  or  corporation  con- 
ducting a  barroom  may  be  prosacnted  as 
w^  as  may  an  IndlTldual  carrying  on  the 
like  business,  and  that  the  indictment  against 
them  is  against  th^  firm  and  not  against 
them  Individually ;  and  that,  sucb  being  tbe 
case,  the  said  two  fines  of  91S0  Imposed 
upon  them  as  Indlvldnals  must  be  reclroned 
as  one  fine  of  ysoo  imposed  upon  the  firm, 
and  that,  since  tbe  costs  and  tbe  penalty  of 
permanent  deprivation  of  tbe  right  to  'en- 
gage In  the  btisiness  of  keeping  a  barroom 
must  be  cwsldered  as  Included  In,  or  added 
to,  this  $300  fine,  the  case  Is  one  where  a 
fine  exceeding  $S0O  has  been  Impcwed,  and 
of  which,  in  consequence,  this  court  has 
Jnrlsdlrtton. 

Tbe  statute  upon  which  the  Indictment  Is 
founded  Is  Act  No.  176,  p.  236,  of  1906,  pop- 
ularly known  as  tbe  "Oay-Shattuck  Law." 
It  is  entitled  "An  act  to  regulate  and  license 
tbe  business  of  conducting  a  barnxHU,  coffee 
house,  cabaret,"  etc.  (naming  every  possible 
place  where  intoxicating  beverages  may  be 
kept  for  tbe  accommodation  of  tbe  public  to 
be  drunk  on  tbe  premises).  Section  6  of 
the  act  provides  that: 

"It  shall  be  unlawful  for  anj  person,  firm, 
or  cori>orat)OD,  conducting  a  barroom,  coffee 
house,  carbaret,"  eta  [enumerating  the  various 
drinking  places]  "to  sell  or  permit  to  be  sold 
or  give  or  permit  to  be  given,  any  intoxicating 
liquors  to  women  or  mlnore";  and  that  "any 
person  violating  any  of  the  proviaioas  of  this 
section  shall  *  *  *  be  fined  in  a  sum  not 
less  than  ^0  nor  more  tiian  $50(^  or  imprison- 
ment," etc. 

It  is  noteworthy  that,  while  this  section 
makes  it  unlawful  for  a  firm  or  corporation 
to  violate  the  act  It  makes  no  provision  for 
the  imposition  of  a  penalty  upon  a  firm  or 
fwporation,  unless  a  firm  or  corporation  can 
come  under  the  designatiou  of  tbe  term  "any 


person."  Section  7  of  the  act  provides  that 
"any  person,  Arm  or  corporation"  violating 
the  act  "shall  In  addition  to  the  punishment 
prescribed  by  section  6  of  this  act  be  per- 
manently deprived  thereafter  of  the  privi- 
lege of  conducting  a  barroom,  coffee  house, 
cabaret"  etc.  (naming  all  the  various  kinds 
of  drinking  places);  "and  tbe  revocation  of 
said  privilege  shall  be  declared  by  the  court 
having  Jurisdiction  to  Impose  the  penalty 
fixed  by  section  6  of  this  act." 

The  indictment  against  the  two  defend- 
ants contains  three  counts,  charging  three 
separate  offenses.  As  the  three  counts  are 
precisely  alike  in  verbiage,  saving  alone  in 
tbe  name  of  the  offense  charged,  we  need 
reproduce  here  only  one  of  them.   It  reads: 

'"niat  Frank  Price  and  Flelden  Price,  being 
the  proprietors  of  a  place  where  Intoxicating 
Uanors  are  sold  In  the  ^rish  of  St.  Mary,  state 
of  Louisiana,  said  business  being  regularly  li- 
censed under  the  laws  of  the  state  of  Loulal- 
ana,  on  the  second  dar  of  April,  A.  D.  nineteen 
hundred  and  nine,  did  unlawfully  and  willfully 
give  or  permit  to  be  given  intoxicating  liquors, 
to  wit  oeer,  to  a  woman,  to  wit  Mrs.  Eunest 
Frumenthal,  on  the  premises  where  said  intoxi- 
cating liquors  are  sold." 

It  Is  not  easy  to  say  whether'  the  defend- 
ants are  right  or  wrong  in  their  contention 
that  this  Indictment  is  against  them  as  a 
firm  and  not  as  individuals.  But  granting, 
argumentl  gratia,  that  they  are  right  and 
that  the  two  fines  most  be  cumulated,  still, 
the  case  would  not  come  within  the  Juris- 
diction of  this  court  since  costs  and  the 
forfeiture  of  the  right  to  conduct  a  barroom 
forma  no  part  of  the  fine,  though  forming 
part  of  the  penalty.  Costs  follow  sentence; 
but  are  no  part  of  the  "flue  actually  impos- 
ed." State  V.  Belle,  92  Iowa,  268,  60  N.  W. 
525;  Appeal  of  Luzerne  County;  18S  Pa.  468, 
19  Atl.  1063.  If  costs  constituted  a  part  of 
tbe  fine,  the  court  in  every  case  would  have 
to  take  them  Into  account  In  imposing  ei- 
ther the  minimum  or  the  maximum  fine  au- 
thorized to  be  Imposed.  Such  has  never 
been  the  practice  or  tbe  understondlng.  In 
like  manner  the  forfeiture  in  question  is  no 
part  of  tbe  fine,  sincd  the  word  "fine"  in 
its  ordinary  acceptation  has  the  distinct 
meaning  of  a  pecuniary  penalty.  19  Cyc. 
544;  13  A.  &  E.  E.  53.  It  has  that  restrict- 
ed meaning  as  here  used  In  the  Constitu- 
tion. Otherwise  tt  would  be  synonymous 
with  "penalty"  or  "punish mien t*';  and  the 
situation  would  be  that  the  Jurisdiction  of 
this  court,  instead  of  being  sharply  delimit- 
ed, as  is  done  by  the  use  of  the  word  "fine" 
in  Its  ordinary  meaning  of  a  pecuniary  pen- 
alty, would  depend  upon  what  was  the  mon- 
ey value  of  the  penalty.  In  the  case  at  bar, 
for  Instance,  the  right  of  the  defendants  to 
keep  a  barroom  being  of  greater  value  than 
$300,  this  court  would  have  Jurisdiction 
even  though  no  fine  at  all  had  been  Imposed. 
In  certain  connections  the  word  "fine"  has 
been  held  to  be  synonymous  with  "penalty" 
(State  r.  McOounell.  70  N.  H.  15a>  46  Atl 
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458;  Hanscomb  T.  Buseell,  77  Mass.  373), 
but  by  decisions  too  numerous  to  need  to  be 
specially  referred  to  it  has  been  confined 
to  its  ordinary  meaning;  and  we  think  it 
must  be  so  confined  in  this  case.  The  fram- 
ers  ot  the  Constitution  weighed  well  their 
words  in  prescribing  the  limits  of  the  Jnrls- 
dfctlon  of  this  court  It  cannot  be  suppos- 
ed that  they  would  have  used  the  reatrlctlTfl 
word  "fine"  if  they  had  meant  to  express 
the  Idea  conveyed  by  the  broad  word  "pen- 
alty," or  by  the  still  broader  word  "punish- 
ment." 
Appeal  dismissed. 


<124  La.) 

No.  17,580. 

TATUM  T.  BOCK  ISLAND,  A.  ft  L,  B.  CO. 
(Supreme  Court  of  Louisiana.  Nov.  28,  1000.) 
Bailbouids  (11 881, 887*)— AcraDEHT  ax  Obobs- 

XNe— ConTBXBDTOBT  NSSLIGENCS. 

It  Ib  negligence  per  se  for  a  traveler  to  at- 
tempt to  cross  a  railroad  track  a  few  feet  in 
front  of  an  advancing  train,  when  warned  of  its 
approach,  and  when,  oy  the  exercise  of  the  least 
degree  of  ordinary  care,  the  imminent  danger  of 
the  situation  could  have  been  discovered.  In 
such  a  case,  the  negligence  of  the  party  injured, 
being  the  proximate  cause  of  the  accident,  may 
be  ui^ed  as  a  defense  by  the  railroad  company, 
altbougli  itself  guilty  of  negligence  contributing 
remotely  to  the  happening  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
(>^^I>ig^^|j^l293,  1296,  1314^1316;  Dec  Dig 

(Syllabus  by  the  Court) 

Appeal  from  Fotirtb  Judldal  District  Court, 
Parish  of  Union;  B.  B.  Hawkins,  Judge. 

Action  by  B.  M.  Tatum,  tutor,  against  the 
Bock  Island,-  Arkansas  &  Louialana  Ballroad. 
Company.  Judgment  for  plalntlft,  and  de- 
fendant appeals.  Beversed,  and  auit  dis- 
missed. 

Thos.  S.  Btizbee  and  Barksdale  &  Barks- 
dale,  for  appellant  Frederick  V.  Preaus  and 
Clltton  Mathews,  for  appelleob 

LAND,  J.  Plaintiff,  representing  his  mi- 
nor son,  sued  the  defendants  for  920,000  dam- 
.iges  for  jMrsonal  Injuries  sivtained  by  the 
minor's  mother,  and  for  ber  resulting  death, 
caused  by  the  alleged  negligence  of  the  de- 
fendants in  ttie  f^eratton  of  one  of  their 
freight  trains. 

There  was  judgment  In  tamr  ct  the  plain- 
tiff for  $2,000  against  the  Chicago,  Bock  Is- 
land ft  Pacific  Ballway  Company,  and  there 
was  ijndgment  In  favor  of  the  ^Kk  Island, 
Arkansas  ft  Louisiana  Ballroad  Company  , re- 
jecting plaintiffs  demand  as  against  said  cor- 
ptnatlon. 

The  Bock  Iidand  &  Pacific  Ballway  Com- 
pany (hra«lnafter  referred  to  as  the  defend- 
ant) has  appealed,  and  the  plaintiff  has  join- 
ed in  the  appeal  by  answer,  and  prayed  for 


an  amendment  of  the  judgment  by  increasing 
the  amount  to  the  sum  claimed  in  the  peti- 
tion. 

Mrs.  Martba  J.  Tatum,  wife  of  B.  M.  Tat 
um,  and  tiie  mother  of  the  minor,  Henry  O. 
T^tum,  was  on  January  18, 1908,  struck  by  a 
freight  locomotive  of  the  defendant  company, 
and  mortally  wounded.  She  died  on  January 
81,  1008.  The  accident  happened  at  the  sta- 
tion of  Lillie  about  6:15  p.  m.,  and  as  Mrs. 
Tatum  was  attempting  to  cross  the  track  im- 
mediately in  front  of  the  locomotive. 

It  Is  charged,  and  admitted,  that  the  said 
locomotive  bad  no  headlight  burning  when  it 
passed  the  station. 

It  Ifl-  further  charged  that  defendant  was 
negligent  In  not  sounding  either  the  whistle 
or  bell  as  the  train  approached  said  crossing, 
and  in  not  stoi^ing  or  Blacking  Um  speed 
while  passing  through  said  town. 

The  defense  Is  a  denial  of  the  alleged 
charges  of  negligence  and  a  plea  of  contribu- 
tory negligence. 

Lillle  is  a  small  station  on  the  defradant 
railroad.  It  la  not  an  incorporated  town  or 
village.  The  railroad  depot  a  few  stores, 
houses,  and  other  buildings  are  situated  on 
the  west  side  ot  the  defendant's  track.  The 
only  structures  on  the  east  side  are  a  cotton 
seed  warehouse,  and  a  boarding  house  kept 
by  one  Mrs.  Buckley.  A  trail  or  pathway 
about  25  paces  long  led  from  Mrs.  Buckleys 
to  the  switch  track  at  a  point  some  75  yards 
south  of  the  depot  Thence  pedestrians  used 
one  of  the  tracks  or  the  space  between  them 
In  going  to  the  station  house. 

In  the  afternoon  of  January  IS,  1908,  Mr. 
and  Mrs.  R.  M.  Tatum  and  their  daughter-in- 
law,  Mrs.  P.  A.  Tatum,  came  to  I^Ilie  for  the 
purpose  of  taking  the  north-bound  passenger 
train.  On  being  told  that  the  train  was  re- 
puted' as  40  minutes  late,  the  three  went 
over  to  Mrs.  Buckley's  to  get  supper.  There 
they  remained  about  one  hour.  Immediately 
after  the  party  had  finished  supper,  the  whis- 
tle of  an  approaching  train  was  heard.  Some 
one  at  the  table  remarked  that  It  was  the 
passenger  train,  but  another  said  it  was  a 
fireight  train.  The  Tatums  hurried  out  of 
the  house,  and  along  the  path  towards  the 
tracks.  Mrs.  P.  A.  Tatum  led,  followed 
Mrs.  B.  M.  Tatum,  and  her  husband  brought 
up  the  rear.  On  reaching  the  switch  track, 
Mrs.  P.  A.  Tatum,  seeing  that  It  was  a  frdght 
train  without  a  headlight  stopped,  and  turn- 
ing aronnd.  saw  her  mother-in-law  running 
about  40  feet  behind.  Mrs.  P.  A.  Tatum  tes- 
tified in  part  as  follows: 

"Sht  was  running,  and  I  told  her  that  It 
was  no  use  to  try  to  get  across:  that  it  wai 
a  freight  I  thought  she  Btopped,  but  she  did 
not  hear  me,  and  I  supposed  she  Btopped.  She 
passed  right  back  of  me.  Uncle  Dick  (Mr.  B. 
M.  Tatum)  was  behind  her,  and  I  turned  around 
and  told  him  that  it  was  a  freis^t;  that  there 
was  no  use  to  try  to  cross.  My  back  was  to 
her.  *   *  *  I  thought  she  heard  what  I  laid. 

"Q.  She  was  really  going  across  the  track 
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before  jon  knew  she  wu  going  to  try  to  erota, 

was  she  not? 
"A.  Yes,  sir. 

"Q.  She  was  ranniDg  directly  across  the  track, 
was  she  not? 

"A.  Well,  she  was  nmnlng  pntty  fast^  and  I 
don't  know  whether  site  was  going  directly 
across  or  not.  She  was  crossing  Uu  track 
when  I  saw  her. 

"Q.  The  last  yoa  saw  of  her  before  she  cross- 
ed was  she  not  Jumping  on  the  track,  or  Jumping 
across  the  track,  with  her  skirts  Ufted  or  gath- 
ered up,  in  the  act  of  Jnmping? 

"A.  Yes,  sir;  she  was  In  the  act  of  making 
a  leap. 

"Q.  Did  roa  see  her  when  she  ran  acnm  Om 

first  track? 

"A.  No,  sir;  I  did  not  see  till  she  got  on 
this  track  that  the  train  was  on. 

"Q.  She  was  on  the  first  track  when  you  tam- 
ed aroand  to  speak  to  Mr.  Tattun? 

"A.  Yea,  sir.'^ 

Mr.  B.  M.  Tatum  heard  the  whistle,  and, 
when  ha  reached  Mrs.  Buckley's  gate,  saw 
the  lights  <m  the  lear  end  of  the  train,  but 
supposed  that  they  were  on  the  locomotlTe, 
and  that  his  party  would  haye  "i^enty  of 
time  to  get  ahead  of  the  train  and  get  to  the 
depot"  Mr.  Tatum  Intended  to  go  to  the 
tracks,  and  thence  up  to  the  tracks  to  the 
station  house.  When  Mr.  Tatum  reached  the 
Qrst  track,  he  saw  a  freight  train  passing. 
When  the  train  passed,  his  daughter-in-law 
crossed  and  found  Mre.  Tatum  lyli^  on  ber 
back.  Mr.  Tatum  testified  that  his  wUe  was 
the  first  to  leave  the  boarding  bouse,  and  it 
does  not  appear  from  his  eridoiM  that  be 
saw  her  afterwards  ontll  she  was  found  ly- 
ing on  the  ground  beyond  the  main  trai^. 
When  be  first  saw  the  lights  on  the  train,  he 
supposed  that  they  were  75  or  100  yards 
away  and  he  bad  plenty  of  time  to  cross  the 
track.  Supposing  that  the  lights  -wen  on  the 
kKomotlre  of  a  passenger  train,  Mr.  Tatum 
and  his  party  undertook  to  reach  and  cross 
the  track  before  the  train  arrived  at  a  point 
opposite  the  path  they  were  traveling.  Mrs. 
P.  A.  Tatum  realized  her  mistake  in  time  to 
save  herself  and  Mr.  Tatum.  But  unfortu- 
nately Mrs.  B.  M.  Tatum  did  not  bear  or  heed 
the  warning  given  by  her  daugbter-ln-law, 
and,  wiHiout  stopping  or  looking,  attempted 
to  rush  across  the  track  immediately  in  Cront 
of  the  locomotive. 

Mr.  Tatum  and  Mrs.  P.  A.  Tatum  heard  the 
train,  and  saw  It  before  they  reached  the 
edge  of  the  railroad  cut  They  must  have 
perceived  that  the  approaching  train  had  no 
headlight  burning.  They  supposed,  without 
any  good  reasons,  that  the  colored  lights  on 
the  rear  end  of  the  caboose  were  on  the  lo- 
comotive. As  passenger  coaches  are  lighted 
at  night,  tbe  absence  of  such  customary  lights 
should  have  warned  them  that  it  was  a 
freight  train.  A  number  of  witnesses  who 
bad  the  same  opportunity  of  observation  per^ 
ceived  without  difficulty  that  a  freight  train 
was  approaching.  They  saw  the  box  cars. 
It  Is  therefore  a  fair  Inference  that  tbe  Ta- 
tnm  party  paid  little  or  no  attention  to  the 
tn-C(Hclng  train. 

Mr.  WHllams,  a  witness  for  the  idalntlff, 


saw  thfl  Tatam  party  approach  Uie  track, 
and  one  of  them  rm  from  the  sldo  track  on 
to  tbe  main  track  and  try  to  cross  ahead  of 
the  train. 

Mrs.  Bn<A]^,  when  the  whistle  sounded, 
r^narked  that  it  was  the  ];>assenger  teain, 
but,  on  going  out  on  tiie  front  pordi,  saw  at 
once  the  box  cars  and  the  men  In  the  cah. 

Mrs.  Buckley  testified  that  Mr.  Tatnm  and 
Mrs.  P.  A.  Tatom  were  at  tbe  gate  wboi 
Mrs.  B.  M.  Tatnm  said,  •TMck  and  dad  are 
going  to  leave  me,"  and  that,  on  bdng  told 
tbat  tbey  were  at  the  gato  vaitlng  for  ber, 
she  ran  out  of  tbe  gat^  and  rmmtng  as 
long  as  Uie  wltnessee  coiUd  see  her. 

Mra.  Lee  was  at  Mrs.  Bndtl^'s  on  the  oc- 
caaUm  in  question.  On  bearing  tbe  whistle, 
she  ronarked  that  It  was  a  freight  train, 
and,  on  goli^  to  the  porch  as  the  Tatnms 
were  leaving,  she  saw  the  box  cars  and  loco- 
motive. She  saw  Mr.  Tatum  and  Mra.  P.  A. 
Tatum  at  tbe  gato  and  beard  Mrs.  B.  M. 
Tatum  say,  "Dick  and  Cad  have  left  me," 
and  saw  the  partar  leave,  and  go  towards  tbe 
tracka 

The  engineer  and  brakeman  testified  that 
they  were  running  an  extra  freight  on  the 
schedule  of  the  belated  passenger  train; 
that  the  electric  headlight  had  gone  out  and 
they  had  nether  the  tools  nor  tbe  time  to 
repair  tbe  appliances;  tliat  on  approacbtug 
the  station  of  Ullie  the  whistle  was  sound- 
ed and  the  bell  rung  while  passing  ttu-ough ; 
that  the  usual  danger  lights  were  on  the 
rear  en&  of  tbe  caboose  and  two  white  lights 
on  the  locomotive;  that  the  brakeman  was 
performing  tbe  duties  of  the  fireman,  who 
at  tbe  time  was  feeding  the  furnace;  and 
that  tbe  trainmen  did  not  see  the  Tatum 
party,  and  knew  nothing  of  the  accident  at 
the  time. 

Plaintiff's  case,  as  disclosed  by  the  allega- 
tions of  tb6  petition,  is  not  supported  by  the 
evidence.  The  deceased  did  not,  as  alleged, 
stop,  look,  and  listen  before  attempting  to 
cross  the  main  track  of  the  railroad.  The 
train.  Instead  of  being  apparently  several 
hundred  yards  distant  as  allied,  was  with- 
in a  few  feet  of  the  deceased,  when  she  at- 
tempted to  jump  across  the  track.  If  she 
had  looked,  she  would  have  seen  the  train. 
If  she  had  listened,  she  would  have  heard 
the  noise  made  by  the  locomotive  and  the 
cars.  The  truth  seems  to  be  tbat  the  de- 
ceased left  Mrs.  Buckley's  obsessed  with  tbe 
fear  of  being  left  and  that  she  commenced 
running  and  continued  to  run  until  she  was 
struck  by  tbe  locomotive.  She  seemed  to  be 
oblivious  of  ber  surroundings,  and  did  not 
exercise  her  faculties  of  sight  and  hearing, 
although  she  knew  that  a  train  had  whistled 
for  the  station,  and  was  approaching  the 
crossing.  Tbe  deceased  was  not  blind  or 
deaf.  The  most  ttiat  can  be  said  la  tbat  her 
.faculties  originally  normal  bad  been  impair 
ed  by  age.  The  deceased  was  out  of  all  dan- 
ger of  contact  witb  tbe  approaching  train, 
and  could  have  avoided  the  injury  by  the  ex- 


Digitized  by 


798 

erclse  of  the  least  degree  of  ordinary  care. 
Her  negligence  was  the  proximate  cause  of 
the  accident,  and  bars  recovery,  altbough  tbe 
defendant  may  bare  been  gallty  of  ante- 
cedent or  concurrent  negligence. 

We  make  the  following  extract  from  a 
standard  work  on  the  subject  of  n^ligence: 

"1G66.  Traveller  thrusting  himself  in  front  of 
an  advancing  eagioe  or  train — 

"Where  the  case  of  the .  traveller's  contribu- 
tory negllgeDce  in  this  situation  is  clear  as  a 
matter  of  law,  the  railroad  company  may  urge 
this  as  a  defense  although  itself  violating  a 
statutory  rwulation  at  ue  time  at  the  acci- 
dent" 

See  Thompson's  Commentaries,  etc, ;  White 
Supplement  of  1907.    See,  also,  Heebe  v,  N. 

0.  A  O.  R.  R.  Light  &  Power  C3o.,  UO  I*. 
970,  85  South.  251,  and  DiedE  v.  N.  O.  City 
&  Lake  B.  R.  Co.,  51  La.  Ann.  262,  25  South. 
71, 

As  the  deceased  could  have  avoided  the 
accident  by  the  exercise  of  the  least  degree 
of  -ordinary  care,  It  Is  useless  to  inquire  In- 
to the  particular  acts  of  negligence  charged 
agalnat  the  defendant,  as  none  of  them,  if 
established,  would  afTect  the  result 

The  case,  we  think,  is  clearly  with  the 
defendant  on  the  law  and  the  facts. 

It  Is  therefore  ordered  that  the  judgment 
below  be  reversed,  aud  It  is  now  ordered 
that  plalntifTs  suit  be  dismissed*  with  costs 
In  both  eonrta. 

(1S4  La.) 

No.  17,542. 
HINTON  T.  ROANE,  Constable,  et  al. 
(Supreme  Court  of  Louisiana.    Nov.  29,  1909.) 

1.  TlMB  (J  "CUHEENT  YeAB"— CBOPB— EX- 
BHPnONS. 

The  words  "current  year"  In  Code  Prac 
art  645,  exempting  from  seizure  upon  execution, 
apart  from  the  lancl,  com,  (>roviBion8,  and  other 
supplies  necessary  for  running  the  plantation  to 
which  they  are  attadied  for  the  cumnt  year, 
means  from  harrest  to  harvest,  and  not  a  dden- 
dsjT  year. 

[Ed.  Ntote.— For  other  cases,  see  Time,  Gait 
Dig)  14;  Dec.  Dig.  J  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pp.  1796. 1796.] 

2.  BZUFIIOHB  <f  87*)— PBOraiTT  SUBJWJt-- 

Cbofb— Gbops  in  GaouND. 

Code  Prac.  art  645,  exempting  from  set- 
sure  upon  execution,  apart  from  the  land,  com, 
bay,  etc.,  necessary  to  run  the  plantation  to 
whldi  they  are  attached  for  the  eunrat  year,  ex- 
empts the  crop  while  It  still  hangs  by  the  roots. 

[EM.  Note.— For  other  cases,  see  Exeinptions, 
Dee.  Dig.  i  87.*] 

3.  BXEKPTIONS  (I  87*)-.-PB0PBBTT  ISXXMPT— 

Obopb— Cbofs  "on  thk  Pabm." 

The  Judgment  debtor  and  his  family  lived 
on  land  belonrinf  to  his  wife  and  her  coheirs  In 
indivirion,  and  bis  sous  cultivated  the  land  under 
an  agreement  by  which  they  received  the  sur- 
plus of  the  cotton  after  the  supplies  were  paid 
for,  snd  plaintiff  received  the  other  products  for 
the  support  of  the  family.  Held,  that  com,  hay, 
and  cane  raised  on  the  land  belonged  to  the 
debtor  and  were  "on  the  farm"  within  the  law, 
so  as  to  exempt  from  seizure  upon  execution; 
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the  law  not  requiring  that  the  farm  belong  to  the 
person  claiming  the  exemption. 

[Ed.  Note.— For  other  cases,  see  Bxempdons, 
Dec  Dig.  I  87.*] 

4.  BxBMPTiowa  (I  87*)— ExEOtmoN. 

Code  Prac.  art  645,  provlditv  that  the 
sheriff  shall  not  seise  com,  provisions,  and  oth- 
er supplies  necessaiy  for  running  the  plantation, 
merely  prohibits  seizare  of  the  articles  named 
therein  separate  from  the  land,  so  that  sugar 
caoe,  raised  to  be  converted  into  symp  Cor  fam- 
ily use,  may  be  seized  ui>on  execntlML 

[Sid.  Note. — For  other  cases,  see  Exemptions, 
Dec.  Dig.  t  37.*] 

5.  Exemptions  (|  76*)— Pbopebtt  Subjxct— 

JUDGUEinv-^BFFECT  OF  PBIVIZ.EOE. 

The  fact  that  the  Judgment  creditor  had  a 
privilege  oa  property  songht  to  be  seized  under 
execution,  because  the  debts  for  which  the  Judg- 
ment was  rendered  were  for  neeessary  soppUes, 
would  not  entitle  him  to  seiEe  npon  executitm 
property  of  the  debtor  which  was  exempt 

[G)d.  Note. — For  other  cases,  see  Exemptions, 
Dec.  Dig.  i  76.*] 

a  JUDQUXHT  (fi  048*)— FLEA.DIHO— NBCB881TT. 

An  estoppel  by  Judgment  must  be  spedally 
pleaded  in  oider  to  be  avallaUe. 

[Ed.  Note.— For  other  caseSL  see  JudgmHit, 
Cent  Dig.  II 1787-1794 ;  Dee.  Dig.  | 

Appeal  from  Fourth  JudldAl  District  Court, 
Parish  of  Lincoln ;  A.  B.  Dawklns,  Judga 

Suit  by  L.  W.  Hlnton  against  J.  S.  Roane, 
constable,  and  others.  From  a  Judgment  in 
part  for  plaintiff,  defendants  appealed,  and 
plaintiff  Joined  therein.  Affirmed,  as  modi- 
fied. 

Clayton,  Hawthorn  ft  Atkinson,  for  ai^pei- 
lants.   Barksdale  ft  Bartudale,  ftir  appellee: 

PROVOSTY,  J.  In  November  of  last  year 
the  plaintiff  and  his  two  sons  went  on  a  wag- 
on trip  to  Oklahoma.  They  set  out  before 
day,  or  during  the  night,  as  farmers  often  do 
when  they  wish  to  make  an  early  start 
Their  creditors,  erroneously  supposing  tliat 
they  had  left  the  state  permanently,  sued  out 
atta(dimenta  against  them,  and  seized  their 
crops  standing  In  the  field.  They  returned  in 
time  for  the  trial  of  the  attadunent  suits, 
and  were  present  at  the  trials.  Judgment 
went  against  them,  maintaining  the  attach- 
ments. Executions  then  Issued  on  the  Judg- 
ments;  and  the  constable  seized,  and  ad- 
vertised for  sale,  the  property  which  had 
been  attached.  Thereupon  plaintiff  brought 
the  present  Injunction  suit,  claiming  that  the 
corn,  hay,  and  sugar  cane  seized  were  exempt 
from  seizure  onder  article  244  of  the  Ccmstl- 
tutlon,  exempting  from  seizure  '*the  necessa- 
ry quanti^  of  com  and  fodder  for  the  cur- 
rent year,"  and  under  article  645  of  the  Cod* 
of  Practice,  whldi  reads: 

"Nor  can  be  seize  the  agricultural  ImplemeDts. 
and  wolfing  cattle,  separately  from  the  land 
to  which  they  are  attached ;  oor  the  com,  fod- 
der, hay,  provisions,  and  other  supplies  neces- 
sary for  the  carrving  on  the  plantation  to  which 
they  are  attachea,  for  the  current  year." 

Defendants  contend  that  the  cnrroit  year 
means  the  calender  year.  If  thla  were  true. 
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and  the  s^nre  liad  been  made  on  the  31st 
of  December  after  dinner,  nothing  more  would 
have  been  exempt  than  what  would  hare 
been  enonsJi  for  enpper.  ManUestly,  by  "cur- 
rent year^  la  meant  from  harvest  to  harvest 
Ray  Hayes,  28  La.  Ann.  641;  Clai^  t. 
Lancaster,  69  Neb.  717,  96     W.  58S. 

Next,  defendants  contend  that  the  exemp- 
tion doea  not  operate  while  the  crop  stUl 
hangs  by  the  roots.  But  It  would  seem  that 
it  ought  then  to  operate  doubly,  slace  a  sei- 
zure at  that  time  despoils  the  debtor  as  ef- 
fectually as  a  later  seizure  might  do,  and 
I>erhap8  to  nobody's  good,  as  It  may  bring 
about  the  loss  of  the  crop,  as  has  happened 
with  the  cane  In  the  instant  case,  according 
to  the  statement  In  plaintiff's  brief. 

Next,  defendants  contend  that  the  property 
seized  does  not  belong  to  plaintiff,  bnt  to  his 
two  sons,  and  that,  even  If  It  does  belong  to 
plaintiff,  still  it  Is  not  exempt,  because  It  Is 
not  "on  a  farm."  The  facts  are  that  plaintiff 
and  his  family,  consisting  of  his  wife  and 
several  grown  sons  and  daughters,  live  upon 
a  tract  of  land  belonging  in  Indlvlslon  to 
plalntUTa  wife  and  ber  coheirs.  Plaintiff's 
sons  and  daughters  cultivate  a  part  of  this 
land  under  an  agreement  by  which  the  sons 
are  to  have  the  surplus  of  the  cotton  after 
the  supply  bills  of  the  year  are  paid,  and 
plaintiff  Is  to  have  the  other  products  for  the 
support  of  the  family.  Under  these  circum- 
stances, the  com,  hay,  aod  cane  In  question 
belong  to  plaintiff ;  and  they  are  "on  a  farm" 
within  the  meaning  of  the  law.  The  law  does 
not  require  that  the  farm  must  belong  to  the 
person  claiming  the  exemption. 

The  sugar  cane  In  Question  was  not  grown 
as  a  money  crop,  but  to  be  converted  Into 
symp  for  consumption  by  the  family.  Such 
being  the  case,  plaintiff  contends  that  It  comes 
within  the  meaning  of  the  term  "provisions" 
found  In  the  first  paragraph  of  article  645, 
Code  Prac,  hereinabove  transcribed.  But 
manifestly  that  paragraph  of  article  646  Is 
not  a  law  of  exemption,  but  merely  a  prohi- 
bition against  seizing  the  articles  therein 
named  "separately  from  land  to  which  they 
are  attached."  We  think,  therefore,  that,  as 
to  the  cane,  the  seizure  must  be  maintained, 
as  no  law  exempts  It  from  seizure. 

We  do  not  think  the  case  of  the  defendants 
would  be  bettered  by  their  having  a  privilege 
on  the  object  seized ;  but,  as  a  matter  of  fact, 
they  have  none.  Nothing  shows  that  the 
debts  upon  which  the  Judgments  were  ren- 
dered were  for  necessary  supplies.  The  only 
evidence  on  that  i>olnt  consists  In  a  vague 
statement  that  the  debts  arose  from  purchas- 
es made  by  plaintiff  and  his  sons  from  the 
stores  of  the  seizing  creditors.  Nothing  shows 
that  the  articles  purchased  consisted  ot  nec- 
essary supplies. 

The  question  of  whether  plaintiff  Is  not 
eetoM>6d  by  the  Jndgmoit  In  the  attachment 
suit  wa0  ft^ued  at  the  bar;  but  there  being 


no  plea  of  estoppel,  and  estoppel  having  to  be 
specially  pleaded,  that  aneeUon  need  not  be 
considered. 

Plaintiff  made  an  agreement  with  his  coun- 
sel for  a  fee  of  900.  Olie  lower  court  allowed 
925.  Plaintiff  joined  In  the  appeal  by  an- 
swer In  this  court,  and  asked  that  the  said 
fee  be  Increased  to  900.  Considering  the 
services  that  have  had  to  be  rendered  on  the 
present  appeal,  we  think  the  amount  ought  to 
be  Increased  to  the  full  9S0,  as  prayed. 

It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  ^m  be 
set  aside  In  so  far  as  It  decrees  the  exemp- 
tion of  the  sugar  cane  from  seizure,  and  that, 
as  to  said  sugar  cane,  the  selzqre  be  main- 
tained and  the  plaintiff's  suit  dismissed ;  and 
It  Is  farther  ordered,  adjudged,  and  decreed 
that  the  attorney's  fee  allowed  the  said 
Judgment  be  increased  to  $60,  with  legal  In- 
terest from  this  date  on  the  additional  amount 
decreed  by  the  present  Judgment,  and  that 
the  said  Judgment  be  in  all  other  respects 
affirmed.  The  costs  of  the  lower  court  to  be 
paid  by  defendants,  those  of  this  appeal  to  be 
paid  one-half  by  plaintiff  and  one-half  |^  de- 
fendants. 


(124  Tm.) 
No.  17,786. 
STATE  V.  PERRT. 
(Sapreme  Court  of  Louisiana.    Nov.  20,  1909.) 

1.  BusGUBT  (SS  31,  45*)  —  Bbeakino  and 

BRTEBIirO  WITH  INTBNT  TO  KiLL  —  EVI- 
DENCE. 

Defendant  was  Indicted  for  and  convicted  of 
havlol;  willfnlly,  nnlawfully,  and  felooiouBly 
broken  into  and  entered  in  a  dwelling  In  the 
nighttime  armed  with  a  daneerous  weapon  and 
having  then  and  there  willfully,  unlawfully,  and 
feloniouslr  assaulted  one  of  the  occupants  uine- 
of  with  the  intent  to  kill  her. 

On  the  trial  the  prosecuting  witness  testified 
to  all  the  facta  and  circnmstances  which  took 
place  at  the  time  of  the  entry.  This  she  was 
entitled  to  do.  Defendant's  counsel  moved  the 
court  to  strike  out  the  testimony  and  direct  tbe 
jury  to  disregard  H.  This  the  court  correctly  re- 
fused to  do.  Tbe  testimony  having  been  taken, 
the  court  had  uo  right  to  strike  it  out  and  direct 
the  Jn^  to  disrecara  it  It  was  for  the  jury  to 
determine  what  the  intent  of  the  defendant  was 
under  a  legal  cha^e  from  the  court 

[Bd.  Note. — For  other  eases,  see  Burglary, 
Cent  Dig.  SS  83.  88.  110;  Dec.  Dig.  »  31. 
45.*] 

2.  CaiuinAL  Law  (8  364*)— Evidence. 

The  iffosecuduK  witness,  over  defendant's 
objection,  was  permitted  to  testify  to  the  calling 
of  the  defendant  at  her  house  Jnst  prior  to  the 
entry  diarged  against  bim.  Aere  was  no  er- 
ror in  this.  The  two  occurrences  were  sub- 
stantially part  of  the  res  gestje.  Tbe  first  call- 
bag  served  to  give  character  to  the  second.  It 
was  for  the  Jury  to  detennlns  what  effect  should 
be  glvw  to  the  e^doiee. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
C«it.  Dig.  IS  805-818;  Dec  Dig.  S  864*] 

8.  BnaOLAKT  <|  35*)— BVIOBNCB— lOKIfTITT. 

Tne  prosecuting  wiLoeBs  and  another  wit- 
ness were  permitted,  over  defendant's  objection, 
to  testify  to  a  conversation  between  diem  short- 
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I7  before  tiie  eQtry  charged  to  have  been  made 
in  the  house  of  the  witness  and  to  show  that  de- 
fendant was  present  at  that  conversation,  which 
conrersatlon  was  assigned  by  the  party  who  as- 
sailed tier  as  his  reason  for  making  his  first  call 
at  the  house.  There  was  no  error  in  this.  The 
testimony  tended  to  connect  the  defendant 
with  and  identify  him  as  the  party  who  made 
the  entry.  It  was  for  the  Jury  to  determine  how 
far  the  teatlmcmy  had  the  effect. 

[Ed.  Note.— For  other  cases,  see  Banslary, 
Dec.  Dig.  1  85;*  Criminal  Law,  Cent  Dig.  { 
768.] 

4.  Cbuinai.  Law  {I  723*)— Tbujl— Miscok- 

DFCT  OF  DIBTBICT  ATTOBNET. 

Defendant  urges  that  the  district  attorney 
In  his  ctosing  argument  to  the  jury  made  re- 
marks which  were  calculated  to  and  had  the  ef- 
fect of  causing  it  to  disregard  the  diarge  made 
to  It  by  the  court,  that  it  conld  and  should  con- 
vict the  d^endant  only  if  it  was  diown  that  the 
Intent  of  the  defendant  In  entering  the  house 
was  that  charged  in  the  indictment,  viz.,.  an  in- 
tent to  kill,  and  were  calculated  to  induce  the 
jorr  to  convict  hlm,  if  It  waa  riiown  that  de- 
fendant luid  entered  the  honM  with  an  intent 
different  from  that  diarged;  that  the  remarks 
so  made  were  calculated  to  ezdte,  and  did  ex- 
cite, against  the  defendant  race  feelings  to  bis 
p^udice. 

Tht  court  finds  that  complaint  well  founded 
and  sets  aside  the  verdict  and  remands  the  case 
for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Crimhial 
Law,  Cent  Dig.  {  1676;  Dec  Dig.  |  72S.»1 

,  (SyllaboB  by  the  Court) 

Appeal  from  Twenty-Sixth  Judldal  Dis- 
trict Goart,  V^tMi  of  St  Tammany ;  Tbomaa 
it.  Bnnia,  Jndge. 

John  Perry  was  convicted  of  breaking  and 
entering  a  dwelliiv  honse  In  the  nighttime 
armed  with  dangerona  weapons  with  inteit 
to  kill,  and  he  appeals.  Reversed. 

Miller  A  Morphy,  for  appellant  Walter 
Gnlon,  Atty.  Gen.,  and  Lewis  L.  Morgan, 
Dist  Atty.  (B.  O.  Pleasant;  of  couns^),  for 
the  State. 

Statemeut  of  the  Case; 

NICHOLLS,  J.  The  defendant  was  indict- 
ed by  the  grand  Jury  of  the  parish  of.  St 
Tammany  charged  with  having  In  said  par- 
ish on  the  2d  day  of  Jnne,  190^  with  the 
felonious  Intent  to  kill,  at  the  time  being 
armed  with  a  dangerous  weapon,  to  wit,  a 
pine  dnb,  willfully,  unlawfully,  and  fdonl- 
ously  In  the  nighttime  break  Into  and  enter 
the  dwellli^  occupied  by  Mrs.  EUa  O'Neill, 
she,  the  said  Ella  O'Neill,  and  other  persons 
at  that  time  being  lawfully  In  said  dwelling 
house,  and  at  the  same  time'  and  place  will- 
fully, violently,  and  feloniously  made  an  as- 
sault upon  the  said  Ella  O'NelU  with  the 
felonious  Intrat  then  and  there  to  kill  and 
murder  her. 

The  Jury  before  which  he  was  tried  found 
him  "guilty  as  charged,"  and  he  was  sen- 
tenced to  be  hanged.  He  has  appealed  to  this 
court  During  the  trial  be  reserved  nine 
bills  of  exception.  The  first  bill  of  exception 
redtes  that  on  the  trial  of  the  case  the  state 
prodnoed  a  witness,  Ella  O'Neill,  who  testi- 


fied that  the  accused  went  to  hts  hoose  on 
the  night  of  the  2d  of  Jnne,  XSfiO,  and  entered 
the  house  and  knocked  on  the  Uuux  door, 
and,  when  die  appeared  at  the  door,  stated 
that  he  had  come  batik,  and  that  be  had 
come  back  to  hare  ber,  and  Intended  to  have 
her  that  night,  and  raised  a  stidc  as  AuH^b 
to  strike  her,  when  she  called  oat  to  another 
woman,  who  was  then  In  the  hooae,  "Here 
is  that  negro  again,"  and  ran  toward  her 
room,  and  that  the  negro  then  ran  out  of  the 
house. 

The  defendant  by  his  counsd  thereupon 
asked  the  court  to  strike  out  this  testimony 
and  to  direct  the  Jury  not  to  consider  It,  for 
the  reason  that  It  was  evidence  of  an  Intent 
on  the  part  of  the  accused  to  commit  the 
crime  of  rape,  and  showed  his  lntentl<m  and 
desire  to  have  carnal  knowledge  of  the  per- 
son of  the  witness,  and  was  not  evidence  of 
an  Intent  to  klU,  which  was  the  intent  al- 
leged In  the  Indictment  This  Injunction  and 
motion  to  strike  out  were  overruled  by  the 
court ;  the  court  stating  that  It  was  a  mat- 
ter within  the  province  of  the  Jury.  The 
Judge,  in  signing  the  bill,  said: 

?'That  the  evidence  was  properly  within  the 
province  of  the  jury  to  say ;  the  breakinc  and 
entering  In  the  nighttime  having  been  proven. 
The  accused  beins  at  the  time  armed  with  a  dan- 
gerous and  deadly  weapon,  to  wit  a  piece  of 
inch  water-sobbed  plank,  about  three  inches 
wide  and  three  feet  long,  in  the  kitchen  after 
entering  In  the  nighttime  he  drew  it  back  to 
strike  the  woman  Ella  O'Neill,  stathig  to  her, 
*I  want  you.'  I  could  not  say  what  he  meant 
unless  it  was  to  commit  an  assault  witii  intent 
to  kill,  and  no  doubt  there  would  have  beeo  a 
killing,  had  not  the  woman  screamed  and  the 
other  inmates  of  the  house,  a  man  and  another 
woman,  ran  to  her  assistance,  when  the  n«gro 
(accused)  broke  and  ran.  With  this  statement 
I  sign  the  bill." 

The  second  bill  of  exception  recites  that 
Ella  O'Neill,  a  witness  for  the  state,  was 

Interrogated  as  follows: 

What  hap[iened  just  before  the  defendant 
made  this  second  attack  upon  you  In  your  bouse, 
if  anything?" 

Counsel  of  the  defendant  objected  to  tills 
question  for  the  reason  that  the  atusttcm 
showed  (bat  the  matter  Inqnlred  about  bai»- 
pened  prior  to  the  breaking  and  entering 
charged  In  the  indictment,  and  was  not  ad- 
missible under  tlie  auctions  of  the  IndlctF 
m&it  The  objection  was  orermled  by  the 
court,  to  'Which  ruling  defendants  eOwamU 
objected  and  reserved  a  bill  of  exceptions, 
and  asked  that  the  testimony  of  the  witness 
be  taken  down  as  a  basis  for  sncli  bill.  Tbere- 
apon  the  witness  testified  as  foUows: 

*'Q.  Did  you  see  him  any  time  before  Uiat? 

"A.  He  knoiAed  at  the  door,  and  I  said,  'What 
la  it?  He  said  Mr.  Jack  sent  for  me.  I  atid. 
'For  mer  He  said,  'Yes.'  I  said,  'HowT  He 
said.  'I  have  a  hone  and  buggy  out  there.*  He 
said  Mr.  Jack  P.  said  for  me  to  come  down 
and  he  would  show  me  a  good  time.  I  told  him. 
'AH  ririit,'  to  go  out  in  front  and  I  wonM  meet 
hlm.  I  wnit  ont  In  front,  and  did  not  see  the 
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bom  and  huggj.  I  aiked  hlm^  'When  an  the 
bone  and  buggy?'  And  he  said,  *It  is  a  little 
further  down.  I  asked  bim  why  he  did  not 
bring  it  up  to  the  house,  and  he  said  Mr.  Jack 
P.  waa  a  kind  of  soapicioua  old  fellow,  and 
be  waa  afraid  if  anybody  in  Covington  would 
see  the  horse  and  buggy  the;  would  recognize  it. 
I  told  him,  'All  righL^  I  would  go  up  there  with 
him.  I  said,  'Now  I  will  stand  here,  and  yoa 
go  around  and  get  the  horse  and  bnggj.'  Tnat 
be  then  makes  an  indecent  proposal,  and  I 
said,  'What  do  you  mean?  and  as  I  said  that 
he  grabbed  me  with  cme  band  on  the  neck  and 
tried  to  push  me  to  the  ground.  There  was  a 
gentlemen  there,  and  he  said,  'What  is  it?'  and  as 
Iw  said  that  this  negro  ran,  and  I  went  back  and 
met  Mr.  Loyd  and  a  deputy  sheriff.  I  think  Mr. 
E^ldie  Lacrofz  and  I  told  him  aboat  it  A  very 
short  time  after  I  got  back  into  the  house,  he 
came  back'agaLD. 

"Q.  Anybody  looking  for  him? 

"A.  Yes,  air;  Beveial  people  were  looking  for 
him. 

"Q.  How  was  he  dressed? 

"A.  He  bad  a  dark  overcoat  and  a  light  hat" 

Thereupon  counsel  took  this  bill  of  ex- 
ception, and,  having  subihltted  It  to  the  dis- 
trict attorney,  prayed  the  court  to  siga  the 
same.  The  Judge  made  the  following  adden- 
dum to  tbe  bill: 

"I  make  this  statement  of  facts  to  bear  out 
my  ruling  which  applies  to  bills  Nos.  2,  3,  and 
4.  Some  few  daya  before  this  alleged  crime,  the 
woman,  Ella  O'NeiH.  was  seated  in  a  butcher 
shop  kept  by  J.  A.  Laborde,  on  the  main  street, 
this  town.  She  stated  to  Laborde  as  set  out 
in  bill  No.  4.  The  accused,  John  Perry,  was 
the  only  party  in  the  place  at  the  time.  On  the 
night  of  the  breaking,  entering,  etc..  as  charged, 
about  9  p.  m.,  the  accused,  John  Perry,  knock- 
ed at  the  rear  door  of  the  house  of  Ella  O'Neill, 
who  went  to  the  door,  and  tbe  conversatioD  took 
place  as  set  out  In  bill  No.  2.  which  shows  the' 
accused  attempted  to  ravish  the  prosecuting  wit- 
ness. He  was  frightened  off  by  a  man  coming 
ap  at  the  time.  Ella  O'Neill,  after  a  few  min- 
utes* time,  went  back  to  the  house,  when  shQrtly. 
not  more  than  10  or  15  minutes,  the  accused 
returned,  and  the  circumstances,  took  place  as 
■et  out  in  bill  No.  2.  The  accused  was  tbe  only 
person  knowing  this  butcher  shop  conveTsatlon, 
which  be  ased  as  a  snbterfu^e  to  entice  the 
woman  from  her  house.  The  testimony  I  con- 
sidered admissible  to  show  preparation,  knowl- 
edge, and  identification.  This  last  occurrence  is 
not  only  admissible  for  these  reations.  but  is  In 
reality  a  part  of  tbe  res  gestie.  With  this  state- 
ment, I  sign  bills  Nos.  2,  3,  and  4." 

Bin  of  exceptions  No.  3  recites  that  Ella 
O'Neill  was  produced  and  sworn  aa  a  witness 
for  the  state  and  was  asked  the  following 
question: 

••Q.  IMd  you  ever  have  a  conversarion  at  Mr. 
Laborde's  market  with  reference  to  Mr.  P.  vislt- 
iog  your  place?" 

Defendant's  counsel  objected  "to  this  ques- 
tion as  Immaterial,  Irrelevant,  and  as  bear- 
say,  and  as  not  admissible  under  the  allega- 
tions of  the  Indictment  The  court  over- 
ruled the  objection  for  the  reason  that  the 
testimony  was  admissible  to  show  previous 
preparation,  intention,  and  motive.  Defend- 
ant's counsel  reserved  a  bill  of  exception, 
and  asked  that  tbe  testimony  of  the  witness 
be  taken  down  as  a  basis  for  the  bill,  and 
which  testimony'  ot  the  witness  was  as  fol- 
tows: 
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**Q.  State  the  eonvennition  that  took  place  be- 
tween yon  and  Mr.  Laborde  in  Mr.  laborde's 
market 

"A.  I  was  down  there.  Tbla  negro  waa  back 
In  tiie  maitet;  and  Mr.  Laborde  said  to  me 

that  Mr.  P.  'wanted  to  have  s  !itn»*  f<ilV  with 
me.  He  said,  'You  know  that  old  fellow  is 
kind  of  suspicious,  and  does  not  like  to  have 
anjybody  know  that  he  goes  down  there,'  and  I 
said,  'Well,  I  would  be  glad  if  be  would  put  in 
a  good  word  for  me.' 

"Q.  That  took  place  in  the  hearing  of  the 
darky  here? 

"A.  Yes,  air." 

Thererpon  connsi^  took  this  bill  of  excep- 
tion, and,  having  submitted  It  to  the  district 
attorney,  prayed  the  coort  to  eign  the  same. 

Tbe  fourth  bill  of  exceptions  discloses  the 
fact  that,  over  defendant's  objections,  the 
conversation  wblcta  took  place  at  Laborde's 
market  between  himself  and  Ella  O'Neill  was 
allowed  to  be  proved     Laborde's  testtancHiy. 

His  testimony  did  not  materially  dUEer 
from  that  of  Ella  O'Neill  on  that  sabject 
He  testified  to  the  fact  that,  when  It  took 
place,  defendant  waa  behind  Uie  blo^  In 
tbe  rear  of  the  market  Witness  said  be  did 
not  know  whether  the  accused  heard  the  con- 
versaUon  or  qot  The  same  objection  and 
the  same  mllng  was  made  as  had  beoL  made 
as  set  out  in  bill  of  teceptlons  No.  8. 

BUI  of  exceptions  No.  S  redtoi:  Hiat  on 
the  trial  of  this  case,  the  district  attorney,  In 
his  closinK  argument  to  the  Jury,  having  stat- 
ed that  the  defendant  waa  a  negro,  and  that 
the  woman  O'Ntill,  whom  the  defendant  was 
charged  with  having  assaulted  with  Intent  to 
kill,  belonged  to  the.'8ame  race  to  which  the 
Jury  belonged,  connad  for  defendant  objected 
to  such  statements  and  remarks  of  the  dis- 
trict attorney  as  Intended  and  calculated  to 
Inflame  the  minds  of  the  Jary  and  to  excite 
race  prejudice  against  the  defendant 

That  the  district  attorney  again  stated  to 
the  Jnry  in  his  argument  that,  notwithstand- 
ing the  fact  that  tbe  prosecntli^  witness,  Blla 
O'Neill,  was  a  prostitute,  she  was  a  white 
woman,  and  belonged  to  the  same  race  to 
which  the  mothers  of  the  Jury  belonged. 
Counsel  for  defendant  objected  to  such  state- 
ments of  ttte  district  attorney  for  the  rea- 
son last  stated,  and  alleged  and  urged  that 
such  remarks  and  conduct  of  the  district  at- 
torney were  calculated  to  and  did  affect  the 
minds  of  the  Jury  Injuriously  to  the  defend- 
ant, and  be  therefore  took  a  bill  of  exceptions 
to  the  same,  and,  having  submitted  the  same 
to  tbe  district  attorney,  prayed  the  court  to 
sign  the  same.  The  district  Judge  In  his  per 
curiam  to  the  bill  said: 

"This  statement  of  the  district  attorney  you 
will  see  is  not  strong.  It  only  bears  an  innu- 
endo or  insinuation.  I  instructed  tbe  ju^  im- 
mediately when'  it  was  made  not  to  consider  it, 
and  reprimanded  tbe  district  attorney  for  going 
out  of  the  record." 

The  bill  of  exceptions  No.  6  recites  that 
defendant's  counsel  requested  in  writing  the 
court  to  charge  and  lustrnct  the  Jury  as  fol- 
lows: 
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"The  court  charges  ^ou  that  the  good  char- 
acter of  a  defeodant,  if  proven,  may  la  itself 
create  a  reasonable  donbt  of  his  guilt,  when 
otherwise  no  such  doubt  would  ezist,  and  if  in 
this  case  the  evidence  of  good  character,  either 
hy  itself,  or  in  connection  with  the  other  evi- 
dence, raises  a  reasonable  doubt  in  your  minds 
of  the  gailt  oi  the  accused,  yon  have  the  right 
to  entertain  such  doubt,  and  the  defendant 
should  have  the  benefit  of  the  doubt." 

TblB  instruction  the  court  refused  to  give 
in  charge  to  the  Jury.  To  this  ruling  and  de- 
cision of  the  court  defendant  reserved  a  bill 
of  exceptions,  and,  having  submitted  it  to  the 
district  attorney,  prayed  the  court  to  sign 
the  same.  The  Judge  in  signing  the  bill  stat- 
ed that  he  refused  this  special  charge  on  the 
ground  that  he  had  glTen  It  In  hla  written 
charge  on  record. 

Bill  of  exceptions  No.  7  Is  to  the  refusal  of 
the  court  to  give  the  following  special  charge 
to  the  Jury: 

"The  defense  of  an  alibi— that  is,  that  the 
defendant  was  not  present  at  the  commission 
of  the  crime,  but  was  somewhere  else — is  as 
valid  and  legitimate  a  defense  as  any  other, 
and,  if  in  this  case  the  evidence  as  to  the  where- 
abouts of  the  defendant  at  the  time  of  the  com- 
mission of  the  crime  charged  raises  in  your 
mind  a  reasonable  doubt  as  to  whether  the  ac- 
cused could  have  committed  It,  it  is  your  duty  to 
give  him  the  benefit  of  the  doubt  and  find  him 
Qot  guilty.  The  court  refused  to  give  this  in- 
struction to  the  jury,  to  which  ruling  and  de- 
cision the  defendant  reserved  and  took  a  bill 
of  exceptions." 

The  district  Judge  In  signing  the  bill  said: 

"That  this  special  chsrge  was  refused  and 

Siven  by  me  nnder  this  charge.  I  charged  from 
[arr's  Criminal  Law  under  the  title  'AllbL' " 

Bin  of  exceptions  No.  8:  Defendant's  coun- 
sel requested  the  court  to  charge  the  Jury: 

"That,  if  thp  evidence  warrants  it,  you  may 
find  any  one  of  the  following  verdicts: 
"fl)  Guilty  as  charged. 

"(2)  Guilty  as  changed  without  capital  pun- 
ishment. 

"(3)  Guilty  of  an  assaalt  with  a  dangerous 
weapon  with  intent  to  kill. 
"(4)  Guilty  of  simple  assault. 
"(5)  Not  guilty." 

rhe  conrt  refused  to  give  tbia  InBtmctlon, 
on  the  ground  that  tbe  evidence  did  not  jus- 
tify these  lesser  verdicts. 

To  thla  ruling  and  declslcm  defendant  ex- 
cepted. 

Bill  of  exceptions  No.  9:  Defendant  moved 
the  coart  to  set  aside  the  verdict  of  tbe  jury 
and  to  grant  a  new  trial  for  tbe  following 
reasons:  , 

(1)  That  the  verdict  is  contrary  to  tbe  law. 

(2)  That  It  la  contrary  to  the  evidence. 

(3)  That  It  Is  contrary  to  the  diarge  of  the 
court 

(4)  That  the  court  erred  in  refusing  to  give 
to  the  jury  the  second  Instruction  and  charge 
requested  by  the  defendant 

(Q)  That  the  court  erred  in  refusing  to  give 
to  the  Jnry  the  third  instruction  and  charge 
requested  by  the  defendant 

(6)  That  the  court  erred  in  refusing  to  ^ve 
to  the  Jury  tbe  fourth  iijatmctlon  and  diai^ 
requested  by  the  defendant 


(7)  That  tbe  conrt  erred  In  pmnltUng  tb» 
witness  for  tbe  state  to  testify  to  an  assault 
claimed  to  have  been  committed  on  ber  by 
the  defendant  with  intent  to  ravish  and  car- 
nally know  het  outside  of  bw  house  and  pre- 
Tiona  to  the  allied  breaking  and  entry 
chained  in  tbe  indictment,  and  in  permitting 
the  district  attorn^  to  eommwt  In  bis  ar- 
gument to  the  jury  upon  ancb  alteged  as- 
sault 

(8)  That  tbe  minds  of  the  Jury  were  im- 
properly Influenced,  and  tlieir  verdict  the  te- 
sult  of  tbe  inflammatory  and  intemperate  re- 
marks of  tbe  district  attorney  in  Ms  closing 
argument  to  tbie  Jury,  making  appeals  to  tbe 
prejudices  of  the  jury  which  were  calculated 
to  endte,  and  did  excite,  race  prejudice 
against  the  defendant  a  negro,  as  objected  to 
by  tbe  defmdaut  at  the  time,  and  by  the 
statement  made  to  the  jury  by  the  district 
attorney,  among  other  statements  of  tbe  same 
tenor  and  effect,  tilat  upon  their  verdict  de- 
pended the  sanctity  of  every  fireside  in  St. 
Tammany  parish  and  the  safety  of  their 
wives,  daughtn-B,  and  mothers,  and  that  If 
they  acquitted  the  defendant  they  would  turn 
loose  npon  the  community  a  horrible  horde  of 
depraved  criminals,  who  would  prey  upon  tbe 
virtue  of  their  families  and  would  bring  tm 
mob  law  and  violence  and  do  away  with  the 
orderly  administration  of  Justice. 

(0)  And  for  other  good  and  sufficient  rea- 
sons as  shown  by  tbe  bills  of  exertion  taken 
by  the  defendant  dnrii^  the  course  <tf  tiie 
trial. 

The  motion  for  a  new  trial  was  overruled, 
and  a  bill  of  exception  reserved.  The  bill 
was  signed  by  the  district  Judge  without  com- 
ment after  having  been  submitted  to  the  dis- 
trict attorney. 

Opinion. 

Fbrst  Bill  of  Exception. 

Ella  O'Neill,  the  person  npon  whom  the 
defendant  was  charged  with  having  made  an 
assault  with  an  intent  to  kill,  being  put  np- 
on the  stand  as  a  witness,  testified  to  all  the 
facte  and  drcnmstances  wblcb  occorred  at 
the  time  of  the  entry  into  tbe  hoose.  These 
she  was  entitled  to  testify  ta  She  did  not 
undertake  to  express  any  opinion  as  to  vbat 
the  intent  of  tliat  was  wltb  respect  to  any- 
thing whidi  was  done  by  tbe  person  enter- 
ing at  that  time.  All  the  facts  which  oorar- 
red  at  the  tlpie  b^ng  shown,  it  was  for  ihe 
jury,  nnder  legal  InstructionB  from  the  court, 
to  determine  what  that  intent  was.  The 
court  was  without  authority  to  strike  out 
the  testimony  and  direct  the  jury  not  to  con- 
sider It  Such  a  coarse,  If  permitted,  would 
practically  withdraw  any  case  team  tbe  con- 
sideration of  a  jury.  In  this  case  tbe  court 
at  the  request  of  deftodant's  counscA,  in  his 
charge  to  tbe  Jury  instructed  it  that  the  state 
was  required  to  prove  tbe  Intent  charged  in 
tbe  Indictment— that  is,  the  intent  to  kill — 
and  evidence  of  any  other  Intent  cannot  be 
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cmsidered  by  yon,  .and  Uie  accused  cannot 
be  ocHiTlcted  on  evidence  of  other  Intent  than 
that  chained  In  tbe  Indictment,  .namdy,  an 
Intent  to  kill.  The  only  Intent  you  are  to 
consider  la  the  intent  to  hill.  Ton  cannot 
le^ly  conTict  the  accoaed  under  the  indict- 
ment for  breaking  and  altering  with  intent  to 
rob,  to  atealt  to -commit  rape,  or  any  other 
crime  than  the  one  charged  In  the  indictment, 
to  wit,  the  intent  to  kill  BUa  O'Zfelll.  State 
V.  Medi^  42  IrfL  Ann.  278,  7  South.  073. 

Second  Bill  of  Exceptions. 

The  two  oecurrenees  testified  to  by  Ella 
O'Neill — those  which  took  place  at  her  hoase 
and  those  which  occurred  Just  outside  of  the 
house — followed  each  other  so  doaeiy  as  prac- 
tically to  constitute  one  single  transaction. 
They  bore  relevant  and  Important  relation  to 
each  other.  The  Intent  and  purpose  of  the 
entry  were  fairly  and  legitimately  permitted 
to  be  passed  upon  under  the  light  thrown 
upon  them  by  the  almost  simultaneous  action 
(just  before  he  did  so)  of  the  party  who  en- 
tered the  house.  Bis  first  actions  ^ave  char- 
acter to  those  which  followed  afterwards. 
.State  T.  Marceaux,  50  La.  Ann.  1141,  24 
South.  611.  Defendant's  counsel,  In  comment- 
ing In  his  brief  upon  this  bill,  states  that  the 
man  referred  to  by  the  witness  as  having 
frightened  bet  assailant  away  said  that  both 
the  negro  and  the  woman  ran  away ;  but  this 
statemrait  la  sustained  by  nothing  shown  in 
the  record. 

The  purpose  of  the  statement  in  the  brld! 
Is  evidently  to  Buggest  to  the  court  the  prob- 
ability or  possibility  that  the  woman  was  not 
in  reality  assaulted. 

Bills  of  ExcepUon  Nob.  8  and  4. 

Refer  to  the  same  facts  and  present  the 
same  questions  of  law. 

Ella  O'Neill  and  Laborde  were  permitted 
to  testify  to  a  conversation  which  they  had 
together  at  the  former's  butcher  establish- 
ment. Defendant's  objections  were  that  the 
testimony  was  Irrelevant,  Immaterial,  and 
hearsay,  and  Inadmissible  under  the  allega- 
tions of  the  Indictment.  We  do  not  tl4nk 
that  the  testimony  was  Irrelevant  and  Im- 
material. It  had  a  tendem^  to  connect  the 
defendant  with  the  occurrences  at  Ella 
O'NelU's  house.  It  served  to  some  extent.  In 
view  of  what  the  witness  testified  the  per- 
son who  she  declared  had  assaulted  her  out- 
side her  establishment  said  In  reference  to 

Mr.  P  when  lie  first  spolte  to  her,  and  in 

view  of  the  fact  that  both  witnesses  testified 
that  defendant  was  the  only  person  present 
In  LalMrde's  butcher  shop  when  the  conversa- 
tion between  the  two  witnesses  toolt  place  in 
regard  to  P — —  identifying  the  defendant  as 
the  party  who  assaulted  her. 

To  what  extent  that  testimony  should  in- 
duence  the  jury  was  for  that  body  to  deter- 


Bill  of  Exception  No.  B. 

The  complaint  of  the  defendant  of  the  re- 
marks made  by  the  district  attorney  In  his 
closing  argument  to  the  Jury  Is  In  our  opinion 
exceedingly  serious  In  character.  The  state- 
ment made  by  that  officer  to  the  jury  that, 
"notwithstanding  the  fact  that  the  prosecut- 
ing witness  was  a  prostitute,  she  was  a  white 
woman,  and  belonged  to  the  same  race  to 
which  their  mothers  belonged,"  was  evidently 
Intended  to  direct  Its  attention  specially  to  a 
consideration  of  the  fact  that  defendant's  pri- 
mary object  and  Intent  In  going  to  Ella 
O'Neill's  was  to  rape  her — a  crime  known  to 
be  really  more  abhorrent  to  a  Jury  than  that 
of  killing  a  woman. 

If  the  Jury  could  be  brought  to  know  and 
feel  that  the  accused  Intended  to  rape  the 
woman,  the  Intent  to  kill  would  play  very  lit- 
tle part  In  reaching  Its  conclusions  as  to  what 
the  verdict  should  be.  It  would  look  no  fur* 
tber  for  a  reason  to  Justify  a  verdict  of 
guilty  than  an  intent  to  rape.  There  would 
be  no  reason  for  the  district  attorney  to  re- 
fer to  the  fact  that  the  prosecuting  witness 
was  a  prostitute  If  the  case  was  oue  Involv- 
ing simply  an  Intent  on  the  part  of  the  ac- 
cused to  kill  her.  No  one  would  for  a  mo- 
ment think  a  prostitute  less  entitled  to  pro- 
tection from  being  killed  than  any  other  per> 
son  In  the  community;  but,  when  It  was  a 
question  of  rape,  the  Jury  would  be  likely  to 
question  the  reality  of  a  wtunan  of  that  char- 
acter having  been  made  the  object  of  an  as- 
sault of  that  type  upon  her,  or  of  her  being 
greatly  Injured  or  aggrieved  if  it  were  true- 
hence  the  necessity  for  a  special  appeal  In 
favor  of  her  right  to  protection  against  being 
carnally  known  against  her  will,  especially 
by  a  negro.  The  extreme  abhorrence  of  the 
people  of  this  state  to  the  crime  of  rape,  par- 
ticularly of  the  rape  of  a  white  woman  by  a 
negro,  Is  so  great  that.  If  the  Jury  could  be 
made  to  believe  that  an  assault  for  that  pur- 
pose had  been  attempted,  the  defense  wotdd 
stand  little  or  no  hope  of  acquittal,  even  if 
an  attempt  to  kill  had  been  utterly  disprov- 
ed, and  no  matter  what  a  judge  might  charge 
as  to  the  necessity  of  proving  an  Intent  to 
kill  as  alleged.  We  think  the  district  attor- 
ney, as  an  ofilcer  of  the  state,  was  at  fault  in 
pressing,  as  he  did,  before  the  jury,  the  fact 
that  the  accused  Intended  to  rape  the  woman, 
and  thus  weakening,  as  he  did,  the  force  of 
the  charge  of  the  judge  that  the  accused  could 
not  be  legally  convicted  unless  shown  to  have 
entered  the  house  with  an  Intention  to  kill. 

We  do  not  think,  under  the  circumstances, 
that  the  'accused  has  been  fairly  and  legally 
convicted,  and  we  are  of  the  opinion  that  the 
verdict  of  the  jury  should  be  set  aside,  and 
the  Judgment  therein  should  be  avoided,  an- 
nulled, and  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

For  the  reasons  assigned,  it  la  hereby  or* 
dered,  adjudged,  and  decreed  that  the  verdict 
of  the  jury  be  aet  aside^  and  the  Judgment 
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therein,  her^n  appealed  from,  he  annolled. 
avoided,  and  reversed,  and  It  Is  now  ordered, 
adjudged,  and  decreed  that  this  catue  be  re- 
manded to  the  district  court  and  reinstated 
on  the  docket,  and  a  new  trial  be  given  to 
the  defendant 


(124  La.) 
No.  17.496. 

CRAIGHEAD  et  al.  v.  COXN'ELT,  Sheriff, 
et  al. 

(Supreme  Court  of  Louisiana.   Nov.  15,  1909. 

Keheariog  Denied  Dec.  13,  1909.) 
Taxation  (|  79*)— Liabilxtt  of  Persons— 

OWKEB  OP  PkOPERTT. 

'iiie  owners  of  timber  sold  it  to  plaintiffs, 
who  ajireed  to  dig  a  certain  canal  of  pr^ribed 
locaUon  and  dimenBions,  and  to  leave  it  free  of 
obBtructlona  and  open  "wlieo  they  shall  have 
completed  taking  said  timber,"  and  gave  tbeir 
note  Mecured  by  mortgage  of  the  timber  for  the 
price.  It  was  agreed  that,  upon  default  in  pay- 
ment of  any  one  of  the  notes,  they  shoald  all 
iKCome  due  at  once.  Piaintifih  were  given  five 
years  in  which  to  remove  the  timber,  after 
which  whatever  timber  might  still  be  on  the 
land  waa  to  revert  to  the  aelleis.  It  was  also 
Agreed  that  plaintiffs  shonld  deaden  not  more 
than  1,000  trees  before  completion  of  the  canal, 
and  that  they  should  be  entitled  to  pull  timber 
at  th^  rate  of  500,000  feet  per  month,  and  that 
they  might  pull  more  than  that  amount,  but, 
if  they  did  so,  they  should  pay  one  of  the  unma- 
tured notes,  with  interest,  for  each  500,000  feet 
extra  per  month  or  fraction  thereof,  and  such 
note  should  mature  and  become  payable  at  once. 
Held,  that  the  clauses  limiting  the  number  of 
trees  that  might  he  deadened  before  the  canal 
waB  completed  and  the  number  of  feet  of  timber 
which  might  be  pulled  per  month  did  not  sus- 
pend the  trajisfer  o(  ownership,  but  merely  sus- 
pended the  right  to  possession,  and  plalntlffiB,  as 
owners  of  the  timber  under  the  contract,  were 
liable  for  taxes  thereon  liefore  the  conditions 
were  performed. 

[Ed.  Note.~For  other  cases,  see  Taxation, 
Cent.  Dig.  S  160;  Dec.  Dig.  S  '9.*1 

Appeal  from  Twentieth  Judicial  District 
Court,  Parish  of  Terrebonne;  W.  P.  Martin, 
Judge. 

Action  by  Charles  D.,  Craighead  and  an- 
other against  A.  W.  Connely,  Sheriff,  and  oth- 
ers. Judgment  for  defendants,  and  plalutUfs 
appeaL  Affirmed. 

Emmet  AliAa  and  H.  H.  Wallls,  Jr.,  for 
appellants.  H.  M.  Bourg,  Dtet  Atty.  (Beat- 
tie  &  Beattl^  of  counsel),  for  appellees. 

PROVOSTT,  J.  Plalntlfrs.  having  been 
assessed  for  certain  standing  timber,  have 
enjoined  the  assessment,  on  the  ground  that 
they  are  not  owners  of  the  timber.  Whether 
they  are  right  or  wrong  In  that  contention 
depends  upon  the  construction  to  be  placed 
upon  a  contract  entered  Into  by  them  with 
McCaliam  &  Cocke. 

This  contract  recites  that  McCallam  & 
Cocke  sell,  transfer,  and  deliver  to  plaintiffs 
all  the  cypress  timber  upon  certain  described 
lands  for  and  In  consideration  of  the  price 
and  sum  of  $08,540,  and  that  the  plaintiffs 


accept  said  sale  and  transfer,  and  <A>11gi(te 
themselTes  to  pay  latd  price,  and  obligate 
themselves  -also  to  dig  a  certain  canal  of 
which  the  location  and  dimenslans  are  pre- 
scribed, and  to  leave  said  canal  tree  of  ob- 
structions and  open  "when  they  shall  haTo 
completed  taking  said  timber."  The  contract 
further  recites  that,  to  represent  the  said 
price,  the  plaintiffs  have  made  their  eight 
notes,  payable  in  4,  G.  ^  8, 10, 12, 14.  16.  and 
18  months,  to  their  own  order  and  by  them- 
selves Indorsed,  and  that  said  notes  have 
been  delivered  to  the  vendors,  and  that  to 
secure  the  payment  of  said  notes  a  mortgage 
Is  reserved  upon  the  property  sold,  and  that 
default  upon  any  one  of  the  notes  Is  to  make 
them  all  due  and  exigible  at  once.  Plaintiffs 
are  given  five  years  within  which  to  remove 
the  tlmt)er.  after  which  whatever  timber  may 
still  be  <m  the  land  I9  to  rerort  to  the  ven- 
dors. 

So  far,  the  reciprocal  obligations  under 
the  contract  are  absolute  and  unconditional, 
and  tbe  plaintiffs  are  most  unquestionably 
made  tbe  owners  of  the  timber ;  but  the  con- 
tract contains  also  the  following  clauses: 

"It  is  distinctly  understood  and  agreed  be- 
tween tbe  parties  that  the  said  Craigliead  ft 
Riggg,  their  representatives  or  assigns,  shall 

deaden  no  more  than  one  thousand  trees  before 
the  canal  shall  have  been  completed  Into  the 
swamp  lands  of  said  McC^Uun  &  Cocke. 

"It  is  distinctly  understood  that  the  said 
purchasers  shall  be  entltied  to  pull  said  timber 
at  the  rate  of  500;000  feet  per  month,  provided 
that  they  may  pull  more  than  that  amount,  but 
in  such  event  for  each  500,000  feet  extra  per 
month  or  fractional  portion  thereof,  they  shall 
pay  one'  of  the  notes  not  matured  with  interest, 
and  said  note  shall  mature  at  once  and  become 
payable  at  once." 

Plaintiffs  contend  that  these  clauses  em- 
body conditions  precedoit  to  the  transfer 
of  the  ownership  of  the  timber;  but  it  is 
perfectly  evident  that  these  clauses,  which 
simply  limit  the  number  of  trees  which  may 
be  "deadened"  hetote  the  canal  is  completed, 
and  the  number  (tf  feet  of  timber  which  may 
be  "pulled"  per  month,  do  not  suspend  the 
transfer  of  ownership,  but  merely  suspraul  Qie 
right  to  possession.  MeCallam  &  Codte  re- 
tain possession  as  additional  security  for  the 
performance  of  plaintiffs'  obligations  under 
tbe  contract,  Jnst  as  one  person  may  hold 
possession  of  the  property  of  anothv  in 
pledge  as  security  for  the  performance  of  an 
obligation.  They  retain  poesesdon,  not  as 
owners,  but  by  a  precarious  title  created  by 
the  contract  If  the  property,  instead  of 
being  trees  standing  in  a  swamp,  were  reve- 
nue yielding,  tbe  revenue  would  heltmg  to 
plaintiffs.  The  possession  would  then  be  tuSA 
pretty  much  as  in  antichresis. 

A  case  closely  analogous  to  the  presoit  one 
Is  that  of  Collin  v.  Coblenz,  decided  first 
by  tbe  Supreme  Court  of  Paris,  and  on  fu^ 
ther  appeal  by  the  Ck>nrt  of  Cassation,  France, 
April  22, 1872.  Collin  V.  Coblens,  Joomal  do 
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PatalB,  1878,  p.  754.  ColUa  had  Mid  a  manu- 
factory wil^  all  appurtenancet  and  all  mer- 
chandise and  material  on  hand  to  Goblens.  on 
the  condition  that  the  latter  should  be  en- 
titled to  poBseasion  only  after  he  should  have 
paid  the  price,  but  should  In  the  mmntlme 
bare  charge  of  the  manufactory  as  manager 
for  Collin  on  a  salary  of  per  cent  of  the 
profits  realized  from  the  operation  of  the 
plant;  this  salary  to  go  towards  paying  the 
purchase  prica  After  a  certain  amount 
hnd  been  paid  In  that  manner,  Coblenz  wait 
Into  bankmptcy,  and  Collin,  in  order  not 
to  come  Into  competition  with  the  creditors 
of  Coblenz,  claimed  the  ownership  of  the 
manufactory,  ^le  court  held  that  the  own- 
ership had  passed  to  Coblenz,  though  not  the 
possession.  "In  so  Car  as  concerns  ttie  ab- 
sence of  delivery  by  Coblenc,"  said  the  court. 
**we  consider  that  tradition  is  not  a  condi- 
tion precedent  to  the  transmission  'of  owner- 
ship." 

As  a  teat,  counsel  propound  the  query: 
What  would  be  the  situation  If,  on  failure 
to  pay  the  taxes,  the  property  were  sold  at 
tax  sale?  The  answer  Is  very  simple:  The 
tax  purchaser  would  step  into  the  dioes  of 
plaintiffs,  except  that  by  operation  of  the 
rerenne  law,  the  property  would  pass  to  him 
free  of  mortgages.  He  would  have  the  right 
to  demand  poaseaslon,  on  complying  with  the 
condltloas  precedent  to  the  delivery  of  pos- 
session— the  same  right  which  the  plaintiffs 
haT& 

Simpler  tests  are  the  queries:  Whether, 
from  and  after  the  signature  of  this  instru- 
ment, McCallam  &  Cocke  could  have  sold  or 
mortgaged  this  timber  to  another,  or  exercis- 
ed any  other  right  of  ownership  over  it;  and 
whether,  had  the  timber  perished,  the  Iobb 
would  not  have  been  plaintiffs'.  These  quer- 
ies answer  themselves,  -  and  proclaim  the 
plaintiffs  to  be  the  owners. 

Plaintiffs,  being  owners  of  the  timber, 
were  properly  assessed  with  It. 

The  learned  Judge  a  quo  reached  the  same 
conclusion  in  a  very  able  and  exhaustive 
opinion. 

Judgment  affirmed. 


(124  La.) 
No.  17,7»7. 
STATE  V.  PERKINS. 
(Sapreme  Coart  of  Louisiana.    Nov.  29,  1909.) 

1.  Criminal  Law  (j  1090*)  —  Appkai.  —  Bl- 
TiEw— Motion  to  Recuse  Judqb. 

Where  all  tbe  pleadings  and  evidence  ad- 
daced  are  contained  In  the  transcript  of  appeal, 
a  formal  Mil  of  exceptions  Is  not  neceasarv  to 
enable  the  Supreme  Court  to  review  the  rulinn 
below  on  a  motkm  to  reenss  the  district  judge. 

(Ed.  Note.— For  qUier  cases,  see  Criminal 
Law,  Dec  Dig:  |  1090.*] 

2.  Judges  (J  47*)  —  Recusation  —  "Advocate 
IN  THE  Cause." 

In  a  criminal  case,  the  Judge  has  been 
consulted  "as  an  advocate  in  the  cause"  !□  tbe 
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sense  of  Act  No.  40,  p.  38,  of  1880,  when  he 
has  been  previously  employed  and  consulted  ou 
the  same  oasic  matter  in  civil  proceedings. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  IS  214r-217:  Dec.  Dig.  |  47.*] 

(Syllabus  by  the  Court) 

Appeal  from  Fifteenth  Judicial  District 
Court  Parish  of  Calcasieu;  D.  B.  Gorham, 
Judge  ad  hoc. 

John  A.  Peritlns  was  indicted  for  embezzle- 
ment From  an  order  overruling  a  motion 
to  recuse  tbe  presiding  Judge,  defendant  ap- 
peals.  Berersed  and  remanded. 

Stewart  &  Stewart  and  John  B.  Kent  (Jer- 
ry D.  Cllne,  of  counsel),  for  appellant  Wal- 
ter Gulou,  Atty.  Gen.,  and  Joseph  Moore, 
Dlst.  Atty.  (U.  A.  Bell  and  R.  G.  t^leasant  of 
counsel),  for  the  State. 

LAND,  J.  In  August  1904,  the  defendant, 
sheriff  and  ex  officio  tax  collector  of  tbe  par- 
ish of  Calcasieu,  was  charged  on  information 
with  the  crime  of  embezzling  f60,3(@.T9  of 
taxes  by  him  collected  by  virtue  of  his  office. 

In  June,  1009,  tbe  defendant  appeared  and 
filed  a  motion  to  recuse  the  Honorable  Wins- 
ton Overton,  presiding  Judge  of  the  district, 
on  the  ground  that  he  had  been  employed 
and  consulted  in  matters  forming  the  basis 
of  the  present  criminal  prosecution  against 
the  defendant 

The  district  Judge  declined  to  recuse  him- 
self, and  appointed  a  Judge  ad  boo  to  hear 
and  determine  the  Issue  raised  by  the  mo- 
tion. After  hearing  the  evidence,  the  Judge 
ad  hoc  overruled  the  motion,  and  defendant 
boa  appealed. 

On  Motion  to  Dismiss. 

The  state  has  moved  to  dismiss  on  the 
grounds:  That  the  transcript  does  not  dis- 
close any  motion  or  wder  for  an  appeaL 

That  the  transcript  does  not  show  tlut 
any  bill  of  exception  was  formally  taken  to 
tbe  overruling  of  the  motion  to  recuse  the 
district  Judge. 

The  first  alleged  defect  has  been  cured  by 
certiorari  to  sqpplement  the  record. 

Tbe  transcript  contains  the  motion  to  re^ 
cnse.  all  the  evldoice  adduced  on  the  trial 
of  the  motion,  and  the  Judgment  of  the  court 
thereon. 

We  make  the  following  extract  from 'the 
minutes: 

"Motion  taken  up,  evidence  adduced  and  is 
submitted.  Motion  is  overruled.  To  which  rul- 
ing counsel  for  defendant  excepts.  This  Is  to 
stand  In  lien  of  a  bill." 

Act  No.  40,  p.  88,  of  1880,  relative  to  the 
recusation  of  district  Judges,  applies  to  all 
cases,  dvU  and  criminal.  The  legislative  in- 
tent was  to  create  a  uniform  system  of  recu- 
sation, regardless  of  the  character  of  the 
case  in  which  the  Issne  might  be  raised. 
State  ex  rel.  Jones  et  al.  v.  Judges.  41  La. 
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Ann.  321,  6  South.  22.  The  issue  of  recusa- 
tion rel  non  therefore  ma7  be  raised  In  any 
case,  and  may  be  said  to  be  common  to  cases 
of  all  kinds.  Hence  there  Is  do  warrant  for 
applying  the  strict  rules  of  criminal  proce- 
dure to  motions  to  recuse.  We  do  not  deem 
a  formal  bill  of  exertion  necessary  in  a 
case  of  this  kind,  where  all  the  pleadings  and 
evidence  adduced  below  appear  In  the  tran- 
script. To  require  a  technical  Mil  of  excep- 
tion would  serve  no  useful  purpose. 

The  motion  to  dismiss  is  therefore  over- 
ruled. 

On  the  Merits. 

Several  years  after  the  filing  of  the  In- 
formation In  this  case,  Winston  Overton, 
Esq.,  was  associated  with  a  law  firm  rep- 
resenting the  surety  company  on  the  official 
bond  of  the  defendant  aa  sheriff  and  ex  of- 
ficio tax  collector.  This  surety  company  em- 
ployed counsel  to  assist  the  Attorney  Gen- 
eral In  a  suit  against  a  certain  bank  to 
make  It  responsible  for  taxes  deposited  by 
the  tax  collector  In  his  official  name,  but 
which  were  subsequently  checked  out  by 
him  for  his  own  private  purposes.  Other 
parties  who  had  received  checks  that  were 
paid  out  of  the  tax  money  deposited  in  the 
bank  were  also  sued.  These  suits  were  pred- 
icated on  the  theory  that  the  defendant  was 
a  defaulter  to  the  state,  and  had  misappro- 
priated taxes  after  they  had  been  collected 
nnd  deposited  In  bank  for  traosmlaslon  in 
due  course  to  the  State  Treasurer.  Mr. 
Overton  was  also  consulted  about  the  bring- 
ing of  a  hypothecary  action  against  certain 
property  of  the  defendant.  In  short,  Mr. 
Overton  was  employed  and  consulted  for 
the  purpose  of  taking  steps  to  recover  the 
money  alleged  to  have  been  misappropriated 
by  the  defendant  as  tax  collector.  Mr.  Over- 
ton also  acted  as  judge  ad  hoc  in  several 
cases  brought  to  recover  taxes  due  the  state, 
parish,  and  public  schools  by  the  defendant 
as  tax  collector.  Air.  Overton  was  never 
consulted  on  the  part  of  the  prosecutldn  or 
on  the  part  of  the  defense  aa  to  the  criminal 
responsibility  of  the  defendant. 
'  The  statutory  ground  of  recusation  reads: 

"His  having  been  employed  or  consulted  as 
advocate  in  the  cause." 

The  judge  ad  hoc  ruled  that,  as  Judge 
Overton  had  never  been  consulted  on  the 
criminal  branch  of  the  case,  there  was  no 
ground  for  recusation. 

In  State  ex  rel.  Stewart  v.  Reld.  114  La. 
07,  38  South.  70,  this  court  held  that  a 
Judge  who  before  bis  election  bad  been 
consulted  In  the  matter  of  a  suit  about  to 
be  Instituted  based  on  an  alleged  shortage 
of  a  tax  collector  was  properly  recused  In 
a  subsequent  suit  based  on  the  same  matter. 
While  Mr.  Overton  was  consulted  on  the 
civil  remedy,  the  basic  matter  was  the 
same  as  In  the  criminal  prosecntlon.  The 


recovery  against  the  bank  and  other  iwr- 
tles  was  predicated,  not  only  on  a  shortage 
in  the  accounts  of  the  tax  collector,  but  also 
on  his  alleged  wrongful  diversion  of  the 
taxes  to  his  own  use.  Such  shortage  and 
misuse  consdtnte  important  elements  of  the 
crime  with  which  defendant  standa  charged. 
While  we  have  every  confidence  in  the  in- 
tegrity and  Impartiality  of  our  learned 
Brother  of  the  district  court,  we  think  that 
the  policy  of  the  law  would  be  best  anbaerv- 
ed  by  his  recusation. 

.  It  is  therefore  ordered  that  the  Jvdgmmt 
below  be  reversed,  and  It  is  now  ordered  that 
this  case  be  remanded,  with  Instructions  to 
the  district  judge  to  recuse  himself,  and  to 
appoint  a  judge  ad  hoc  to  try  thia  canaew 


(124  La.) 

No.  17,782. 

STATE  V.  BRADT. 

(Supreme  Court  of  Lonislana.    Nov.  15,  1909. 
Rehearing  Denied  Dec.  13,  1009.) 

1.  Cbiuinai,  Law  ^  723*)— Tbxal— Reicabeb 
OF  Assistant  Disraicr  Attobnet. 

The  remark,  addressed  by  counsel  assist- 
ing the  district  attorney,  with  reftard  to  friend- 
ship by  a  juror,  eramined  on  his  voir  dire,  fot 
the  accused,  was  not  of  such  importance  as  to 
affect  the  judgment  of  the  jurors  by  whom  It 
was  heard. 

The  talesman  was  excused  by  the  coart. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1676;  Dec  Dig.  |  723.*] 

2.  Homicide  (8  216*)— Dtino  DcCLASATiosf— 
Admissibility- pBELiHiNABir  Evidencb- 
Ante  Mobtem  Statrment. 

There  was  sufficient  predicate  laid  for  the 
admissiw  of  the  dying  declaration. 

[Ed.  Note.— For  other  esses.  Bee  Honddde. 
Cent.  Dig.  i  457;  Dec.  Dig.  |  216.*] 

3.  Criminal  Law  (|  350*)— Evidence- Mo- 
tive. 

Evidence  which  does  not  tend  to  connect  a 
third  person  with  the  crime  cha^wd  is  not  ad- 
missible. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  788,  TOO;  Dec.  Dig.  {  3oa.*J 


4.  Cbxuxnai.  I(AW  (H  eeS,  720*>— WiTitESs — 
Faixube  to  Exahine. 

The  state  Ib  not  bound  to  examine  a  wit- 
oess  in  whom  she  has  lost  confidence,  although 

subpoenaed  by  the  state. 

Comment  of  counsel  for  the  prasecation  was 
not  so  harsh  as  to  justify  interference  with  the 

finding  of  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Big.  SX  1567-1579,  1670,  1671 ;  Det-. 
Dig.  §g  666,  720.*] 

5.  Cbiuinal  Law  ({  720*)  —  Abgument  or 

Counsel, 

Argument  of  counsel  assisting  in  the  pro(i«- 
cntioQ  was  on  the  hypothesis  that  the  case  -prf- 
sented  an  issue  to  the  jurjr.  The  defense  denied 
that  there  was  such  an  issue  before  the  cqprt 
upon  a  particular  point. 

Prom  the  record  the  court  infers  that  the 
trial  judge  ruled  correctly;  that  the  point  ar- 
gued was  not  entirely  dehors  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dee.  Dig.  |  720.*] 
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6L  nOJIICIDE  ft  314*)— Apfkai<— Tebdict. 

The  jury  bad  the  authority  to  modify  its 
verdict  The  modification  does  not  give  me 
to  the  inference  that  the  jurors  were  not  cer- 
tain of  the  correctness  of  the  verdicL 

[Ed.  Note,— For  other  ca«ea,  see  Homidcle, 
Dec.  Dig.  I  314  •] 

(SyUaboa  hy  the  Coatt.) 

Appeal  from  ThlrteeQUi  Judicial  District 
Court,  Parish  of  Rapides;  W.  F.  Blat^an, 
Judge. 

Henry  Brady  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

Blackman  &  Overton,  for  appellant  Wal- 
ter Gulon,  Atty.  Gen..  John  R.  Hunter,  Dlst 
Atty.,  and  R.  6.  Pleasant,  for  the  State. 

BREAUX,  C.  J.  The  defendant  was  pros- 
ecuted on  an  Indictment  for  murder. 

The  jury  found  him  guilty  as  charged  and 
qualified  the  verdict  "without  capital  pun- 
ishment." 

The  facts  are  that,  late  In  January  of  this 
year,  the  defendant  and  Will  liacaze,  a  dep- 
uty .sheriff  were  present  at  a  negro  dance, 
glTOH  by  a  negro  employe  of  the  Rapides 
Lumber  Company  In  the  parish  of  Rapides. 

Lacaze,  the  deputy  sheriff,  was  in  the  em- 
ploy of  that  company. 

At  about  2  o'clock  In  the  morning,  he  left 
for  his  home.  On  the  way,  passing  through 
the  woods,  he  was  shot  In  the  back  in  thb 
r^oD  of  the  kidneys. 

No  witness  was  present  at  the  shooting. 

The  report  of  the  shot  awakened  John 
Marshall,  who  walked  from  his  house  to  the 
place  where  the  deceased  lay. 

Marshall  states  that  he  could  not  Identic 
the  deceased  without  a  lamp.  The  wounded 
man  requested  him  to  go  and  tell  his  broth- 
er, John  lAcaee,  to  come  to  his  assistance  at 
once. 

He  was  carried  a  little  distance  and  laid 
upon  the  gallery  of  a  house  near  by.  Soon 
after  the  local  physician,  Dr.  Choppln,  came. 
After  a  little  time,  the  doctor,  who  is  also 
the  physician  of  the  lumber  company  be- 
fore named,  had  an  engine  and  car  brought 
to  take  the  wounded  man  to  Alexandria, 
where  there  are  better  medical,  surgical,  and 
sanitary  facilities.  About  an  hour  after  the 
shooting,  the  deceased,  together  with  the 
physician  and  some  attendants,  were  placed 
on  the  train  for  the  purpose  of  going  to 
Alexandria.  After  running  a  few  miles,  La- 
caze  died. 

The  deceased  in  his  dying  declaration 
<dwrged  the  defendant  with  having  shot  him. 

The  def«]dant  urged  tiiat  there  was  a 
mistake  as  to  Identity  and  sought  to  prove 
an  aUbl. 

Counsel  for  defendant  alleged:  That  on 
a  dark  night  It  was  not  possible  for  tbe  de- 
ceased to  Identify  the  def aidant;  that  in  the 
darfenesB  the  witness  Marshall  could  not 
Identify  the  deceased  without  a  lamp,  and 


by  reason  of  the  darkness  it  was  not  pos- 
sible for  the  deceased  to  identify  the  de- 
fendant. 

This  Is  an  outline  of  tbe  facts. 

We  will  go  farther  Into  their  consideration 
In  considering  the  bills  of  exception  which 
have  brought  betoxe  us  the  points  for  de- 
cision. 

In  June,  190%  the  defendant  waa  placed  on 

his  trial. 

Ten  Jurors  had  been  selected  and  sworn. 
When  the  eleventh  Juror  was  presented  to 
be  examined  on  his  voir  dire,  something  was 
Bald  by  him  about  friendship  for  the  deceas- 
ed. He  was  asked,  by  the  attorney  SBsistlng 
the  district  attorney,  if  the  friendship  he 
professed  having  for  the  accused  was  the 
friendship  "of  a  white  man  for  a  white  man, 
or  a  white  man  for  a  negro." 

After  this  the  Juror  was  not  selected.  He 
was  excused  by  tbe  court  from  serving  on 
the  Jury. 

The  Jury  panel  was  completed. 

The  words  before  mentioned,  "white  man 
for  a  negro,"  were  made  the  grounds  of  one 
of  the  bills  of  exception. 

The  Qrot  exception  of  the  defense  was: 
That  the  accused  is  regarded  in  the  com- 
munity as  a  white  man;  that  he  associated 
with  persons  of  the  Caucaslon  race,  and  was 
married  with  a  white  woman;  that  the  re- 
mark before  quoted  about  friendship  for  a 
negro  caused  prejudice  against  him;  that 
the  state  relied  nimn  the  uncorroborated  ante 
mortem  etat«u«it  of  the  deceased ;  that  the 
community  was  already  very  much  put  out 
by  the  assassination;  that  the  fact  that  the 
attorney  alluded  to  the  negro  race  added  to 
the  feeling  already  prevailing;  that  the  re- 
mtitk  had  a  prejudicial  effect  upon  the  cause 
of  the  defense;  that  10  of  the  Jurors  heard 
the  remark;  and  that  the  trial  judge  did 
not  Instruct  the  Jury  to  disregard  the  state- 
ment about  friendship  for  a  negro. 

The  fact  is  that  there  was  objection  made 
by  counsel  for  the  defendant  at  the  time  to 
this  statement,  and  the  objection  was  sus- 
tained by  the  court 

We  have  noted  that  the  complaint  of  the 
defense  is  that  the  trial  judge  did  not  in- 
struct the  jury  to  disregard  the  atatement. 
It  does  seem  to  us  that,  having  sustained 
the  objection  of  defendant's  counsel,  this  in 
itself  was  sufficient  disapproTOl  of  the  reh 
mark  made;  Besides,  It  is  not  to  be  presumed 
that  10  serious  men  are  influenced  by  the  ut- 
terances of  counsel  in  examining  jurors. 

The  question  has  no  bearing  upon  the  case, 
and,  when  consldmed  seriously,  was  not  one 
to  influence  a  aerlona  man  bent  upon  the  per- 
formance of  hlB  duty  as  a  juror.  The  Jurors, 
doubtless,  knew  Uie  snrrounding  conditions, 
knew  that  he  was  not  colored,  if  he  was  not, 
and  from  that  point  of  view  the  d^endant 
was  not  injured. 

In  any  event,  these  words  cannot  be  given 
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importance  at  tbls  time  to  the  ezteot  of  Jus- 
tifying the  reversal  of  the  jury's  action. 

The  next  objection  was  made  to  the  ruling 
of  the  district  judge  admitting  In  evidence 
the  dying  declaration  of  the  deceased. 

The  record  discloses  that  the  attending 
physician  said  to  the  deceased,  in  answer  to 
the  statement  of  the  latter  that  he  was  going 
to  die,  that  he  must  not  talk  that  way,  for 
he  believed  that  he  might  be  saved.  The  de- 
ceased said,  "No,"  that  he  knew  he  was  "go- 
ing to  die."  And  afterward  the  deceased 
added: 

"To  think  that  I  have  been  killed  by  such  a 
G  d  thing  as  tbatl" 

Xhe  deceased  said  that  he  knew  he  was 
going  to  die  both  before  and  after  be  had  ut- 
tered the  curse  words  above  quoted.  In  fact, 
the  deceased  talked  freely  all  the  time,  and 
repeated  that  he  was  going  to  die.  His  ut- 
terance, at  no  time,  Indicated  hope. 

The  curse  words,  it  is  true,  did  not  denote 
that  be  was  very  deeply  impressed  by  tue 
solemnity  of  the  occaslcHi. 

It  Is  equally  true  that  it  is  very  seldom 
that  men  in  their  last  moments  wlU  use 
curse  words;  but  tt  does  not  follow  always 
that  the  use  of  these  words  may  not  be  made 
by  one  painfully  and  fatally  wounded  and 
conscious  of  the  gravity  of  his  wound.  They 
may  be  used  by  a  dying  man  who  is  in  the 
habit  of  using  such  words.  It  is  common 
knowledge  that  one  who  Is  addicted  to  the 
use  of  curse  words  may  almost  unconscious- 
ly use  them  on  a  solemn  occasion. 

We  have  noted  that  an  attempt  was  made 
by  the  pbysldan  to  take  bis  patient  to  Alex- 
andria. It  does  not  necessarily  give  rise  to 
the  Inference  that  the  deceased  had  hope  of 
recovering,  for  It  does  not  appear  that  bis 
removal  was  made  at  his  Instance,  or  even 
after  having  obtained  his  consent.  They  tiad 
placed  him  on  the  car,  and  In  the  short  dis- 
tance that  he  lived  on  the  way  he  was  heard 
to  say  again  that  be  would  not  live. 

It  is  true  again  ttiat  the  physician  said  to 
him: 

"W«  will  get  you  all  right  Do  not  talk 
aboQt  dying.**^ 

nils,  at  first  blnsh,  has  the  appearance  of 
snfildent  Influence  to  give  rise  to  hope.  We 
gather  from  tha  testimony  that  tbe  words  of 
the  physician  did  not  have  the  least  iniiueoce. 
He  contlnned  to  say  Hiat  he  would  die. 

Physldans  do  not  always  Impress  their  pa- 
tients In  assuring  tlwm  that  there  is  hope. 
The  manner  of  the  physician  or  his  words, 
while,  doabUesB,  seeking  to  rdlere  his  pa- 
tient of  his  Buffering,  do  not  of  themselves 
lead  to  the  Inference  that  be  must  have  bad 
very  great  hope;  but  evoi  If  he,  the  physi- 
cian, entertained  hope,  the  post  mortem  state- 
ment would  not  of  Itself  be  inadmissible. 
That  physicians  and  others  have  hope  does 
not  affect  tbe  admissibility  of  ttie  declara- 
tion It  the  dying  man  bad  no  hope. 

A  surgeon  In  a  celebrated  Eogilsb  case,  re- 


ferred to  by  Wharton,  in  his  work  on  Crimi- 
nal Evidence  (section  283),  did  not  think  the 
case  hopeless.  The  patient  thought  differ- 
ently. The  declaration  was  read  In  evidence. 

The  dying  declaration  was  made  to  the 
physician  to  whom  the  deceased  said  that  he 
was  coming  from  the  negro  dance,  to  which 
he  had  gone  as  a  deputy  sheriff,  and  on  his 
way  back  be  passed  several  pine  trees,  and 
behind  one  of  them  he  saw  the  defradant 
standing.  Be  passed  on  and  paid  no  atten- 
tion, as  be  did  not  suspect  barm  at  the  hands 
of  tbe  defendant.  That  after  passing  he 
heard  the  click  of  a  gun  IoOl.  He  turned 
and  looked  over  his  shoulder  and  recogulxed 
the  defendant,  who  shot  and  started  to  run 
down  the  road  toward  a  Are  that  was  burn- 
lug,  and  which  we  Infer  gave  some  light  In 
the  dark  night 

Regarding  the  motive  of  the  defendant,  de- 
ceased said  be  bad  caught  blm  selling  whisky, 
and  that  that  accounted  for  defendant's 
enmity. 

The  dying  declaration  was  properly  admit- 
ted. There  was  sufficient  predicate  laid  for 
its  admission.  The  fscts  do  not  sustain  de- 
fendant's contention  with  regard  to  deceased's 
hope  of  living. 

In  the  next  place,  another  ground  of  de 
fense  Is  that  the  deceased,  having  ascribed 
as  motive  for  the  killing  the  fact  that  be  had 
caught  the  accused  selling  liquor  without  a 
license,  and  that  as  the  defense  of  the  case 
Is  mistaken  Identity  and  an  alibi,  the  minutes 
of  the  court  were  admissible  to  prove  that 
others  had  been  caught  and  arrested  and 
fined  large  sums  of  money,  and  that  theyi  and 
not  the  defendant,  were  thereby  prompted  to 
kill. 

The  evidence  was  not  connected  witb  the 
issue.  It  does  not  appear  that  these  parties 
had  anything  to  do  with  the  crlmot  or  were 
engaged  In  the  least  In  the  direction  of  com- 
mitting a  crime. 

Evidence  which  does  not  tend  to  connect 
a  third  prason  with  the  crlsM  Is  not  admissi- 
ble; Walker  r.  State,  138  Ala.  06,  85  South. 
1011. 

Upon  another  ground,  objection  was  made 
by  counsel  for  defoidant  to  a  statanent 
counsel,  assisting  tbe  district  attorn^.  In 
giving  reason  for  not  examhilng  a  witness 
upon  whom  a  snl^MBna  bad  been  Issued  to 
testify  for  tbe  stateb 

In  argnmrat  tbe  qne8ti<m  Batnrslly  anas 
why  it  was  that  tbe  state  bad  not  examined 
a  witness  upon  whom  a  subpoena  bad  been 
awved  and  who  was  present  at  the  Mai. 
The  reason,  as  given  by  this  counsel,  was 
that  the  stete  knew  the  witness  to  be  un- 
worthy of  belief  qn  oath  and  knew  that  "%% 
was  going  to  He." 

The  stetouent  wss  objected  to  as  xw^Jndl- 
dal.  Counsel  for  tiw  defendant,  for  tlie  res* 
son  that  there  had  been  no  witnesses  placed 
upon  the  stand  who  In  any  way  attedced  the 
veraci^  of  the  witness,  stated  that  the  state- 
ment should  not  have  been  made^  and  com- 
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plained  In  argnmnnt  before  this  court  that 
the  district  Judge  did  not  Instruct  the  Jury 
to  disregard  the  statement. 

We  Infer  that  during  argument  It  was 
deemed  proper  to  state  particularly  as  there 
was  complaint,  the  reason  that  had  Influ- 
enced the  atate  In  not  calling  the  witness  to 
testify. 

It  may  be  that  counsel  representing  the 
state  was  more  emphatic  than  he  should  have 
been;  but,  even  then,  it  affords  no  ground 
for  this  court's  Interference.  The  state  had 
lost  confidence  in  its  own  witness.  It  was  so 
stated.  In  view  of  that  fact,  she  could  de- 
cline to  place  him  on  the  stand. 

We  will  here  state  that  the  defense  made 
him  a  witness. 

The  weak  point  of  defendant's  objection  Is 
that  no  request  was  made  of  the  trial  Judge 
to  Instruct  the  Jury  to  disregard  the  state- 
ment of  counsel. 

Ttie  next  point  on  the  part  of  the  defense 
is  that  the  state  failed  to  sustain  the  issue 
of  motive  which  actuated  the  defendant  to 
kill  the  deceased;  that  the  attorney  assist- 
ing the  district  attorney,  none  the  less,  as- 
sumed In  argument  that  the  motive  had  been 
proved,  and  argued  on  that  hypothesis. 

There  was  evidence  admitted  to  show  the 
motive,  and  in  this  respect  there  is  error  on 
the  part  of  the  defense  in  saying  that  there 
was  no  evidence.  The  dying  declaration 
stated  the  motive. 

The  Judge  informs  us  that  he  admonished 
counsel  not  to  leave  the  record. 

Argument  of  counsel  Is  left  In  great  part 
with  the  trial  court  to  restrain  the  argument 
within  due  bounds.  Unless  it  goes  entirely 
too  far.  It  affords  no  ground  for  Interference 
on  appeal.  There  are  a  number  of  decisions 
ou  the  subject  to  which  we  deem  proper  to 
refer  at  this  time:  State  v.  Johnson,  48  La. 
Ann.  89,  19  South.  213;  State  v.  Spurling, 
115  La.  790,  40  South.  167;  State  v.  Meche, 
114  La.  231,  38  South.  152 ;  State  v.  Mont- 
gomery, 121  La.  1006,  46  South.  997 ;  State 
V.  Mitchell.  119  La.  374,  44  South.  182. 

These  decisions  sustain  our  view. 

Able  counsel.  In  the  conclading  paragraph 
of  his  well-considered  and  elaborate  brief, 
dwells  upon  the  verdict  as  Indicative  of  a 
lurking  doubt  in  the  minds  of  the  Jurors. 
That  the  fact,  In  a  case  In  which  the  verdict 
should  have  been  guilty  or  not  guilty,  that 
the  Jury  found  the  accused  guilty  and  quali- 
fied the  verdict,  was  evidence  of  uucertainty 
In  the  minds  of  the  Jurors.  That  the  case 
was  of  such  8  character  that  there  should 
have  been  no  uncertainty  If  the  Jurors  were 
satisfied  <tf  defendant's  guilt 

This  Is  far  from  being  controlling.  To  ar- 
rive at  that  conclusion,  we  would  have  to 
assume  much  more  than  we  are  Inclined  to 
assume.  The  sufficiency  of  testimony  under 
tlie  Instruction  of  the  court  Is  l^t  to  the  Ju- 
ry.  It  Is  for  them  to  decide.   The  fact  that 


that  body  has  modified  Its  verdict  does  not 
afford  ground  for  a  legal  conclusion  differ- 
ent from  that  at  which  we  have  arrived. 

It  Is  true  that  our  learned  Brother  of  the 
district  court  said.  In  part. 

*There  may  be  some  doubt  as  to  Identity;  but 
the  Jury  settled  the  qnestim." 

We  Infer  that  be  was  convinced  that  the 
Jury  settled  the  question  correctly. 

From  our  jwlnt  of  view,  there  remains 
nothing  for  us  to  do  except  to  affirm  the  Ju- 
ry's verdict 

For  reasons  assigned,  the  verdict  and  sen- . 
tence  of  the  Jury  are  affirmed. 

PROVOSTY,  J.,  concurs  In  the  decree^ 
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No.  17,452. 

FAUCHEUX  V.  TOWN  OF  ST,  MARTIN- 
VILLB. 

(Supreme  Court  of  Louisiana.    Nov.  29,  1909.) 

1.  HnniciFAx.  Gobposations  ^  747*)— Tort 
OF  Matob— Liability  or  MnirioiPALnr. 

When  the  mayor  of  a  towa  clears  the  banks 
of  a  stream  of  trespassers,  in  accordaoce  vitix 
the  will  of  the  town  coancil,  he  is  performing  a 
public  duty,  as  the  maniclpali^  nas  the  au- 
thority to  clear,  in  a  legal  manner,  all  public 
property  from  encroachment  and  trespass  by 
private  individuals.  When  the  mayor  employs 
an  irregular  method,  the  municipality  is  re- 
sponsible for  any  damages  which  might  arise 
because  <A  the  employment  of  this  Irregular 
method. 

[Ed.  Note.— For  other  cases,  see  Hnnidpal 
Corporations,  Dec.  Dig.  S  747.*] 

2.  Municipal  Corporations  (i  747*)— Torts 

or  OrFlCBBS—LlABXLITT  OF  MUNICIPALITY. 

While  the  banks  of  Bayou  Techs  an  public 
property  and  owe  a  servitude  to  the  public,  still 
those  who  have  occupied  them  in  good  faith  for 
manv  years  must  be  proceeded  against  in  regu- 
lar form,  unless  there  is  a  necessity  for  the 
removal  under  certain  circamstances. 

[E^  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Dec.  Dig.  {  747.*J 

3.  Municipal  Cobpobations  (|  742*>— Action 
Against  CrrY— Evidencb. 

It  is  not  evident  that  plalatUTs  cabin  was 
on  land  burdened  with  a  servitude. 

[Ed.  Note.— For  other  cases,  see  MnnldpaJ 
Corporations,  Dec  Dig.  |  742.*] 

(Syllabus  by  the  Court) 

Appeal  from  Iflneteenth  Judicial  District 
Court,  Parish  of  St  Martin;  James  Simon, 

Judge. 

Action  by  Widow  Alex  Faucheux  against 
the  Town  of  St.  Martlnvllle.  Judgment  for 
plalntlflT,  and  defwdant  appeals.  Amended 
and  affirmed. 

See,  also,  120  La.  784,  45  South.  60d 

TooAles  ft  Toorhles  and  F.  B.  Ddahous- 
saye,  for  appellant  Edward  Simon,  for  ap- 
pellee. 

BREAUX,  C  J.  Plaintiff  sued  the  town  of 
St  Martlnvllle  for  (2,000  damages,  on  the 
ground  that  a  small  bouse  of  which  she  was 
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the  owner  was  torn  down  by  order  of  the 
mayor  wIUi  the  aancUon  of  the  conncll  de- 
spite her  objections  and  protests. 

PlalntUTa  poeaession  of  the  honae  was  of 
anctent  date. 

Twice  the  municipality,  through  Its  coancU, 
sought  to  have  the  lands  bordering  on  the 
Teche  cleared  of  all  buildings,  Including  plain* 
tUTa.  Besolutlons  were  adopted  directing  the 
mayor  to  clear  the  banks  of  the  bayou  and 
put  an  end  to  treqwas  thereon. 

The  mayor  gave  notice  to  the  plalntlflE  to 
more  out 

Some  time  after  notice  bad  been  given,  the 
bulldlnff  was  demolished  by  the  chief  of  po- 
lice. 

After  the  plaintiff,  years  ago.  had  received 
notice  to  move,  she  evidently  became  concern- 
ed about  her  possession.  She  applied  to  the 
council  for  pwmiaalon. 

This  apidlcation  was  denied. 

A  question  of  title  incidentally  arose^  the 
history  of  which  goes  bade  to  the  days  of  the 
colonists. 

After  the  refusal  of  the  council  to  permit 
her  to  remain,  she  bought  the  land  from  the 
church,  represented  by  Rev.  August  Thibault, 
pastor. 

It  was  donated  IVHauterlre  (a  name  not 
unknown  In  days  of  the  colonists)  to  the 
church  at  "the  Poate  des  Attakapas,"  the  seat 
of  Budi  local  government  as  there  was  in 
colonial  days. 

The  number  of  acres  donated  was  450. 
The  area  extended  on  both  sides  of  the 
stream. 

The  grantor  and  his  ministers  knew  little 
about,  and,  doubtless,  cared  less  about,  nav- 
igable streams  and  servitude  for  the  publia 

^e  United  States  government,  in  accord- 
ance with  her  liberal  policy,  after  the  cession, 
reo^nlzed  the  right  of  the  owner  and  Issued 
a  patent  for  the  land. 

Under  the  well-settled  policy  of  her  land 
d^artment,  the  land  passed  to  the  grantee 
subject  to  the  servitude  and  right  of  way 
due  to  the  public  on  the  banks  of  the  Teche. 

We  will  have  occasion  to  refer  again  to  the 
title,  although  It  Is  not  of  flrst  Importance  In 
deciding  the  case. 

The  contention  of  defendant  Is  that  the 
town  council  had  not  authorized  the  mayor  to 
destroy  the  building,  that  Its  resolutlona  were 
not  directed  against  the  plaintiff  as  owner  of 
the  cabin  on  the  bayou  front,  Jhat  the  officer 
exceeded  bis  authority,  and  that  the  defend- 
ant town  cannot  be  held  In  damages  for  the 
ultra  Tires  acts  of  an  oCBcer. 

We  have  not  found  it  possible  to  arrive  at 
the  conclusion  pressed  upon  our  attention  by 
the  defendant  As  to  the  scope  of  the  resolu- 
tions, we  are  quite  confident  that  the  purpose 
was  to  have  this  building  taken  away  from 
the  bayou  front 

The  municipality,  through  Its  council,  by 
resolutions  directed  that  the  banks  of  the  bay- 
ou be  cleared.  It  notified  plaintiff  to  break 
down  the  cabin  and  vacate  tba  premlaea. 


This  notice  was  followed  by  llie  mayor's  or- 
der to  break  down  the  cabin. 

The  mayor  did  not  st^  out  ct  hia  employ- 
ment to  destroy  ttils  building.  He  was 
powered  to  remove  It  if  he  emplt^ed  an  Ir^ 
regular  method,  under  the  drcumstancea,  Oie 
munldpallty  was  liable  for  damages. 

C<mcedlng  for  the  moment  that  the  resolu- 
tions of  the  conncll  are  not  far-reaching,  the 
town  cannot  escape  llablUty  for  the  damages. 
The  duty  was  public,  not  private^  He  waa 
clearing  the  banks  of  trespassers  In  accord- 
ance with  the  eziwesaed  win  of  the  councfL 

nie  defendant  goes  («e  step  furthw.  and 
urges  that  the  corporation  was  not  liaUe  be- 
cause it  had  no  authority  to  order  tbe  de- 
stmction  of  the  building. 

The  municipality  had  the  anthorily  to  dear 
public  property  from  all  encroachment  and 
trespass  by  private  individuals,  but  In  a  le- 
gal manner. 

If  it  undertakes  to  exercise  lawful  power  in 
a  legal  and  arbitrary  maimer.  It  Is  liable  for 
the  damages. 

If  it  takes  part  in  directing  an  (^cer  to  do 
a  certain  act  in  an  illegal  manner,  It  Is  again 
liable. 

We  liave  decided  in  this  case  on  appeal 
that  plaintiff  had  a  right  of  action  and  re- 
manded the  case.  She  hSd  sufficiently  proven 
her  auctions  to  sustain  that  right 

See  same  tlUe,  120  La.  764,  45  South.  600. 

This  brings  us  to  a  consideration  of  the  sec- 
ond brandi  of  the  case;  that  Is.  that  the 
plaintiff  waa  in  good  faith,  and  that  Is  all 
that  is  needful  In  ttils  case  in  order  to  main- 
tain her  suit 

To  maintain  her  good  faith,  plaintiff  In- 
troduced title  going  back  to  the  eariy  history 
of  the  government 

Whether  the  title  was  l^al  or  Illegal  we 
will  not  decide.  It  certainly  shows  good  faith 
on  the  pnrt  of  the  occupant  of  so  many  years. 

The  evidence  shows  that  she  bought  tbe 
property  In  good  faith.  Tbe  pastor  of  tbe 
church  testified  as  to  the  purdiase  und  at,  to 
facts  which  abundantly  sustain  this  point 

This  property  may  be  public. '  The  banks 
owe  servitude  to  the  public,  though  it  Is  not 
satisfactorily  established. 

Be  that  as  It  may.  If  the  banks  are  pub- 
lic, those  who  occupy  them  In  good  faith  for 
as  many  years  as  plaintiff  had  must  be  pro- 
ceeded against  In  regular  form,  unless  there 
is  necessity  for  the  removal  under  certain 
circumstances. 

This  necessity  was  not  established  by  the 
evidence. 

Having  come  to  the  conclusion  that  plain- 
tiff w»8  In  good  faith,  we  are  of  opinion 
that  she  should  recover  tbe  damages  Incurred. 

Before  leaving  the  case.  It  occuis  to  ns 
again  to  say  that  the  highest  water  of  the 
stream  never  reached  the  cabin.  In  one  year 
only,  and  that  years  ago,  the  stream  over- 
flowed to  the  cabin.  At  any  rate.  It  was  not 
proved  that  the  servitude  due  to  the  puUlc 
waa  In  any  way  affected  1^  the  caUn. 
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A  man  whoss  ume  wu  Benson,  a  partr  to 
«  nilt  decided  by  thla  coort,  was  made  to  re- 
move fata  bulldlns  by  a  decree  of  thla  court 

Tbe  facta  In  tliat  caae  are  not  similar  to 
Cbose  In  the  present  case.  Besides,  It  Is  res 
Inter  alios  acta. 

We  tha«fore  will  bold,  without  prejudice 
to  the  rlgbts  of  the  town  and  to  the  pid>lic 
to  the  servitude  In  question,  tbat  the  town 
haa  not  sufficiently  proved  the  rlgbt  to  the 
servitude  ui^ed  in  argument  The  building 
In  ouestlmi  was  between  Uie  street  and  the 
river.  There  was  not  8uffid£nt  evUence  to 
prove  that  the  river  aide  of  the  Bb«et  Is  on 
the  bayou  bank  on  which  aervltude  is  due  to 
the  pnblla  A  well-known  surveyor,  Who  It  Is 
reastmable  to  presume  knows  Ibe  lines  of  the 
servitude  along  navigable  streams  within  the 
parish,  and  particularly  in  his  borne  town, 
says  the  cabin  Is  not  within  the  servitude. 
The  testimony  of  other  witnesses  upon  the 
subject  Is  conflicting  and  not  satisfactory. 
Not  one  testified  with  positlvenees  that  plaln- 
tlfTs  cabin  was  within  the  servitude  area  of 
the  bayou  bank.  The  servitude  la  limited  In 
area.  It  must  be  made  to  appear  that  the 
structure  complained  of  was  wltbln  the  limits. 

In  view  of  the  fact  tbat  plaintiff  had  a 
title.  Buch  as  it  was.  which  Included  the  site 
on  which  the  cabin  was,  she  had  a  right  to 
a  more  peaceable  hearing  tn  regard  to  it 
She  might  have  called  her  vendor  la  war- 
ranty, and  at  least  obtained  Judgment  for  the 
price  she  paid  to  him. 

With  r^ard  to  the  amount  of  damages: 
The  cabin  was  of  very  little  value,  at  most 
930.  She  does  not  even  claim  anything  for  It 
She  did  not  reside  In  It  She  occapled  It  only 
during  the  day.  She  was  a  vendor  of  coffee 
and  a  few  cakes  and  had  wreaths  for  sale  to 
those  who  bon^t  to  put  on  tombs  in  the 
cemetery  near  by. 

The  damages  are  not  considerable^ 

In  view  of  all  the  drcumstancee,  we  think 
tbat  the  amount  of  $250  Is  not  unreasonable. 

For  reasons  stated.  It  Is  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from 
be,  and  Is  hereby,  amended  by  reducing  the 
amount  allowed  as  damages  from  $500  to 
$250.  with  5  per  cent  Interest  at  the  last 
amount  from  the  date  on  which  Judgment 
was  rendered  In  the  district  court  As  amend- 
ed the  Judgment  is  affirmed  at  appellee's  cost 
on  appeal. 

(124  La.) 

No.  17,7(K>. 

STATE  V.  CLARK. 

(Supreme  0>art  of  Louisiana.   Nov.  29,  1900.) 

1.  Indictment  and  Infoeuation  (J  121*)  — 
Bill  of  Pabticulaks. 

Where,  in  a  prosecution  for  unlawfully 
keeping  a  tippling  aiop,  defendant  claimed  tbat 
he  was  conaacting  a  business  for  the  sale  of 
nonintoxicatlng  drinks  of  various  BortB^  and  that 
he  Gonld  not  properly  pzepaxe  for  tnal  unless 


h»  was  Informed  wblch  one  of  the  drinks  sold 

by  him  was  claimed  to  be  intoxicating,  the  court 
erred  in  denying  defendant's  motion  for  a  bill 
of  iwrticulars  disclosing  such  fact 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Informatlfn,  Oent  Dig.  H  816-320;  Dec 
Dig.  {  121.*] 

2.  Intoxioating  Liquobb  (i  224*}— Foncuu 

— Pbesumption. 

Where  an  alleged  intoxicattnfc  beverage  was 
sold  under  the  trade  name  "Senoj"  to  the  tmde 
generally,  and  was  maoufactured  fay  a  particular 
ccmcem,  it  would  be  presomed  tbat  It  was  manu- 
factured in  accordance  with  a  fonnula,  and  tbat 
all  of  It  sold  was  of  a  uniform  character  and 
qnallty. 

[Ed.  Note.— For  other  cases,  sea  Intoxicating 
Iilquon,  Dee.  Dig.  I  224.*] 

3.  I^TOXICATIirO  IdQUOBS  d  231*)— IHTOXICA- 
.  TIHO  OnAKAOXEB— fBVZDBNCa-^AUES  AT  OTH- 

EB  Places. 

Where  a  particular  beverage,  sold  under  a 
trade-name  to  the  trade  generally,  was  claimed 
to  be  intoxicating,  evidence  of  its  Intoxicating 
effects  when  sold  at  other  places  than  that  of 
accused  charged  with  the  illegal  sale  of  intoxi- 
catins  UQOors  was  admissible  after  a  foundation 
bad  been  laid  by  proof  tbat  the  beverage  sold 
at  sudi  other  places  was  manufactured  and 
sold  to  the  trade  eeoerally  by  the  same  concern 
that  manufactured  the  beverage  sold  by  defend- 
ant, and  was  of  the  nme  brand,  and  In  the  same 
condition  in  which  It  was  received  from  the  man* 
nfacturer. 

[Ed.  .Note. — For  other  cases,  see  Intoxicating 
Idquors,  Oent  Dig.  f  291 ;  Dec.  Dig.  |  231.*] 

Appeal  from  Fifteenth  Judicial  District 
Court.  Parish  of  Oalcaalea;  Winston  Ov^ 
ton.  Judge. 

M.  L.  Clark  was  convicted  of  milawfnlly 
conducting  a  tippling  shc^  ft>r  the  sale  at 
retail  of  Intoxicating  liquors,  and  he  appeals. 
Reversed  and  remanded. 

Mitchell  &  Bosenthal  (Sompayrac  &  West- 
erdeld,  of  counsel),  for  appellant  Walter 
Gulon,  Atty.  Gen.,  and  Joseph  Moore,  Diet 
Atty.  (U.  A.  BeU  and  B.  6.  Pleasant  of  coun- 
sd.),  for  the  State. 

PROVOSTT,  J.  The  blU  of  luformatldn 
against  defendant  reads  tbat: 

He  "at  the  parish  of  Calcasieu  on  or  about 
the  3l8t  day  of  March,  1909.  did  unlawfully 
keep,  carry  on  and  conduct  a  arog  and  tlK>Ung 
shop  and  retail  splritnoas  ana  Intoxicating  liq- 
uors." 

Defendant  called  for  a  bill  of  particulars. 
As  his  reasons  for  making  the  request  he 
assigned  that  he  was  conducting  the  busi- 
ness of  retailing  soft  or  nonintoxicatlng 
drinks,  and  that  unless  he  was  Informed 
which  one  of  the  particular  soft  drinks  sold 
by  hlra  In  his  business  was  claimed  to  be  in- 
toxicating, he  could  not  properly  make  bis 
defense.  The  court  refused  the  request. 
On  tlie  trial  It  developed  that  the  particular 
drink  which  the  state  bad  In  view  as  being 
Intoxicating  was  a  drink  known  the 
name  of  "SeuoJ." 

The  state  should,  we  think,  have  been  re- 
quired to  furnish  this  bill  of  particulars.  It 
is  well  settled  tbat  a  bill  of  particulars  will 
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be  required  to  be  furnished  when  neceesa- 
ry  to  enable  the  accused  to  prepare  his  de- 
fcDse.  Clark's  Criminal  Procedure,  c.  6,  p. 
161,  8  ^  et  seq.:  also,  section  63,  p.  163; 
sectloD  161,  p.  429  et  seq. ;  Marr's  Criminal 
Procedare,  S  253,  p.  433,  particularly  cita- 
tions under  "a"  and  "c";  City  of  New  Or- 
leans  t.  Oiappuls,  105  La.  179,  29  South. 
721;  Bishop's  Criminal  Procedure,  S  646,  p. 
392;  Id.  c  29,  t  4,  par.  624,  p.  377;  State 
V.  Maloney,  11&  La.  511,  89  South.  639.  The 
Information  was  necessary  In  this  case,  be- 
cause the  defendant  could  not  know,  with- 
out it,  which  particular  one  of  the  soft 
drinks  sold  by  him  In  bis  business  the  state 
would  undertake  to  show  was  Intoxicating; 
and  hence,  unl^  furnished  with  the  Infor* 
matlon  called  for,  he  would  have  to  come 
prepared  with  evidence  with  reference  to 
every  one  of  the  soft  drinks  sold  by  him, 
instead  of  confining  himself  to  the  particular 
one  with  reference  to  which  evidence  was 
necessary. 

In  jnatiflcatlott  of  the  ruling,  it  Is  said 
that  sudi  a  thing  might  he  as  that  the  state 
could  not  give  any  particulars;  as,  for  In- 
stance, where  nothing  more  was  known 
than  that  the  visitors  to  the  defendant's 
place  of  business  became  intoxicated  while 
there,  without  Its  being  known  what  partic- 
ular drinks  they  took.  The  answer  to  that 
suggestion  Is  simply  this:  That  the  prose- 
cution cannot  be  required  to  furnish  a  bill 
of  particulars  In  a  case  where  it  has  no  par- 
ticulars to  furnish.  But,  because  the  pros- 
ecution is  dispensed  from  fimiishiiig  par- 
ticulars in  a  case  where  it  has  no  particu- 
lars to  furnish,  it  does  not  follow  that  it  Is 
dispensed  from  furnishing  particulars  in  a 
case  where  it  has  them  and  can  furnish 
them,  especially  where  to  furnish  them 
would  be  so  easy  as  in  this  case,  and  so 
conducive  to  the  fairness  of  the  trial.  By 
admitting  that  he  was  carrying  on  the 
business  of  selling  soft  drinks  defendant 
reduced  the  possible  issues  of  the  case  to 
two:  First,  whether  one  or  more  of  the  so- 
called  soft  drinks  sold  by  talm  in  his  busi- 
ness contained  intoxicating  Ingredients;  sec- 
ondly, whether  under  the  iiretense  of  sell- 
ing soft  drinks  be  was  selUng  alcobollc  bev- 
erages. He  was  entitled  to  know  upon  which 
one  of  these  issues  the  prosecution  intend- 
ed to  try  the  case;  and,  If  upon  the  former, 
then  which  of  the  several  kinds  of  drinks 
sold  by  btm  the  prosecution  would  contend 
yfuR  intoxicating. 

As  already  stated,  "SenoJ"  Is  a  trade- 
nnme.  The  beverage  Is  manufactured  by 
Jones  Bros.  &  Co.  of  Louisville,  Ky.,  and  Is 
sold  to  the  trade  generally.  The  beverage 
being  thus  sold  generally  nnd«  a  trade-name, 
we  thbik  that  the  presnmptKm  is  tiHat  It  Is 
manufactured  from  a  formula,  and  that  all 
of  it  that  Is  sold  is  of  uniform  quality,  Just 
as  all  the  beer  of  a  particular  brand  sold  by 
a  brewery  can  safely  be  assumed  to  be  of 
uniform  quality.    Such  being  the  case,  we 


think  that  evidence  of  the  intoxlcattng  ef- 
fects of  the  beverage  when  sold  at  other 
places  than  that  Of  defendant  was  admis- 
sible. This  is  so  on  the  same  principle  on 
which  one  of  the  bottles  out  of  the  stock 
which  the  defendant  still  had  on  hand  might 
have  been  taken  as  a  sample  of  that  which 
defendant  bad  already  sold.  Com.  t.  Ken- 
drlch,  147  Mass.  444,  18  N.  B.  230. 

It  goes  without  saying  that,  before  such 
evidence  could  lie  admitted,  a  foundation 
for  its  admission  would  have  to  be  laid  by 
showing  that  the  SenoJ  sold  at  tbe  other 
places  was  manufactured  and  sold  to  the 
trade  generally  by  the  same  concern,  and 
was  of  the  same  brand  as  that  sold  by  de- 
fendant, and  that  It  was  sold  in  the  same 
condition  in  which  received  from  the  man- 
ufacturer. In  the  case  just  cited,  objection 
was  made  that  the  sample  bottle  used  for 
analysis  had  not  been  shown  to  have  come 
out  of  the  stock  of  the  defendant  Of  course. 
If  the  proof  had  failed  on  that  point,  the  re- 
sult of  the  analysis  would  not  have  been  ad- 
missible in  evidence.  So,  In  the  case  at  bar, 
if  defendunt  could  raise  a  doubt  as  to  wheth- 
er the  SenoJ  sold  at  the  other  places  had 
not  been  tampered  with,  or  was  not  of  a 
different  quality  from  that  sold  by  him,  the 
predicate  for  the  admission  of  the  evidence 
would  not  have  been  laid,  and  the  evidence 
would  be  Inadmissible. 

In  Epps  V.  State,  102  Ind.  639,  1  N.  U. 
191,  the  absence  of  arsenic  from  another 
sample  from  the  same  package  was  admit- 
ted for  showing  the  absence  of  arsenic.  In 
Commonwealth  v.  SchoflCner,  140  Mass.  S12. 
16  N.  E.  280,  another  sample  taken  by  tbe 
Inspector  from  the  defendant* s  milk  wagon, 
on  tbe  same  day  at  substantially  the  some 
time,  was  admitted  to  show  the  bad  quality 
of  the  milk.  In  Ft  Wayne  v.  Coombs,  107 
iDd.  87,  7  N.  Sk  748,  a  nel^bortng  break  in 
a  sewer  was  admitted  to  show  that  tbe 
materials  were  defective.  In  Bnyder  Al- 
bion, 118  Mich.  276.  71  N.  W.  476,  the  court 
held,  quoting  the  syllabus: 

"Plaintiff,  Injured  the  breaking  id  a  por- 
tion of  a  bridge,  may  show  decay  in  other  ikxt» 
of  the  same."  i 

Bo  In  Bose  v.  8t  LonU^  182  Mo.  002,  64 
8.  W.  440,  Where  ^alntlff  wan  Uijnred  by 
Qie  falling  of  a  cwnlce  stone  allied  to  be 
rotten,  the  condition  of  oilier  stones  In  the 
same  cornice  was  allowed  to  be  shown.  In 
Randall  t.  Telegraph  Co.,  B4  Wis.  140^  11  N. 
W.  419,  41  Am.  Rep.  17.  the  court  bel<^  quot* 
Ing  syllabus: 

"In  an  action  for  Injuries  from  defendant'a 
negligence  in  pemiitting  its  tel^raph  wires  to 
be  down  and  lying  across  a  highway  at  ft  cer- 
tain spot,  proof  that  defendant's  poles  and 
wires  were  down  at  other  places  wiuUn  a  f^ 
miles  of  the  place  of  Injury,  and  at  oUier  times 
within  a  few  months  of  the  time  of  the  fadaiy, 
would  seem  to  be  admlarible  to  show  ddfendaotv 
ne^igence." 


iThis  quotation  Is  from  the  ayllabus  In  71 

N.  W.  4TO. 
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In  Hart  t.  Walker.  100  Ulch.  406,  S9  N. 

W.  174,  the  syllabus  reads: 

"Defendant  having  claimed  that  it  was  so 
liot  on  the  nigbt  of  the  alleged  assaalt  that  the 
family  was  compelled  to  sleep  with  doors  and 
windows  open,  uie  weather  records  of  a  neigh* 
boring  town  were  admissible." 

Id  Gleland  t.  Thornton,  43  Cal.  437,  the 
qaestlon  being  as  to  tbe  nature  of  the  timber 
bnrned,  the  "character  of  the  timber  for 
milling  parposea  In  that  Immediate '  neigh- 
borhood" was  admitted.  In  Central  Railroad 
T.  Ingram,  98  Ala.  895,  12  South.  801,  the 
Siqireme  Court  of  Alabama  said: 

"We  are  of  opinion  that  the  evidence  showing 
equally  or  more  favorable  conditioDB  for  tbe 
formation  and  prevalence  of  fog  at  other  places 
in  proximity  to  the  place  of  injury,  and  at  which 
the  evidence  shows  there  was  none,  is  relevant 
and  admis«ble  as  tending  to  show  there  was 
none  at  the  place  of  injury"— citing  Railroad 
Co.  T.  Ingram,  95  Ala.  1!^.  10  Sontli.  016. 

The  principle  of  all  these  deelslona  Is  that 
In  all  probability  the  parts  offered  In  otI- 
dence  or  testified  abont  and  the  part  onder 
InTeatlgatlon  are  so  closely  similar  that  tbe 
court  m^  safely  accept  the  one  aa  a  sam- 
ple of  the  ottter.  In  tbe  absence  of  contrary 
proof,  tiie  extreme  probability  would  be  that 
all  Seno]  of  the  same  brand  coming  from 
the  same  manufacturer  was  of  practically 
tbe  same  quality,  and  would  be  Intoxicating 
when  sold  In  defendant's  place  of  business 
If  having  that  effect  when  sold  In  other 
places. 

Judgment  set  aside,  and  case  remanded 
for  trial  according  to  law. 


(124  La.) 
No.  17,955. 
STATE  y.  BROWN  et  al. 

<Snprenie  Court  of  Louisiana.    Nov.  29,  1909.) 

1.  ANDfAUS  (S  45*)— KlIXINO  AniUALS  WITH 

Intent  to  Steal. 

The  offense  denounced  by  Acts  1870  (Ex. 
Sess.)  p.  60.  No.  a  I  3,  is  the  killing  of  an 
animal,  the  property  of  another,  with  Intent 
to  steal  the  same,  is  a  distinct  one— not  to  be 
confused  with  larceny,  not  dependent  on  the 
value  or  the  asportation  of  the  animal— not 

(;r8ded,  and  being  punishable  possibly  at  hard 
abor,  triable  by  a  jury  of  five. 

[Eld.  Note.— For  other  cases,  see  Animals.  Dec. 
Dig.  I  45.«] 

2.  AivnfALB  (I  45*)— KiixiNO  Aniical  with 
Intent  to  Stbal— Repeai.  op  Statote. 

Acts  1902,  p.  162.  No.  107,  S  5.  deals  with 
larceny,  and  the  act  does  not  repeal  Acts  1870 
(Ex.  Sess.)  p.  00.  No.  a  I  8. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec 
Dig.  S  45.*] 

3.  ANnfAi.s  (i  45*)— KiixiNa  Animals  with 
Intent  to  Stead— Evidence. 

In  a  prosecution  for  killing  a  hog  with 
the  intent  to  steal  the  same,  proof  of  tbe  actual 
stealing  includes  proof  at  tbe  Intent  to  steal, 
but  is  admissible  only  to  sustain  tbe  charge  as 
made. 

[Ed.  Note.— For  other  cases,  see  Animals,  Dec- 
D«.  i  45.*] 

(Syllabns  by  the  Oinrt.) 


Appeal  tnm  TenUi  Judicial  District  Court, 
Parish  of  Traisas;  John  8.  Boatuw,  Judge. 

George  Brown  and  Robert  Haywood  wero 
convicted  of  milawfully  kllllug  a  hog  with 
intent  to  steal  the  same,  and  appeal.  Af- 
firmed. 

O.  H.  Clinton,  for  appellants.  Walter  Gul- 
on,  Atty.  Gen.,  Abner  E.  Green,  Dist  Atty. 
(R.  G.  Pleasant,  of  counsel),  for  the  State. 

Statement  of  the  Case. 

MONROE,  J.  Defendants  were  prosecut- 
ed for  felonloutdy  and  unlawfully  killing  "one 
hog,  of  tbe  value  of  $15,  the  property  at  Abe 
Crayton,  with  intent  to  steal  the  same,"  and, 
having  been  found  *'gnllt7  as  charged"  were 
sentenced  to  Imprisonment  at  bard  labor  for 
18  months. 

The  transcript  ccmtains  one  bill  of  excep- 
tion and  a  motion  In  arrest  of  Judgmoit. 
The  bill  of  reception  recites :  That  the  de- 
fendants were  arraigned  and  pleaded  "not 
guilty."  That  their  case  was  set  down  for 
trial.  That  on  the  day  fixed  for  tbe  trial  tbe 
court  appointed  Geo.  H.  Ollnton.  attoraey  at 
law,  to  represent  th«n,  and  that  they  "were 
permitted  to  withdraw  their  former  plea  and 
plead  not  guilty  and  for  trial  by  Jury."  That 
the  case  wm  then  set  for  trial  for  a  sntiBe- 
qnent  day,  when  a  Jury  (of  five)  was  impan- 
neled  and  the  trial  proceeded  witlt.  That,  aft^ 
er  the  argument,  their  counsel  requested  the 
court  to  charge  tbe  Jury : 

"TTiat,  if  the  evidence  proved  a  case  of  lar- 
ceny, it  was  their  duty  to  acquit,  for  the  reason 
that  the  value  of  the  property,  as  charged  in 
the  information,  waa  less  than  f20,  and  that 
the  jury  was  without  jurisdiction  In  sach  cases, 
aa  the  accused  parties  conld  not  be  sent  to  tbe 
penitentiary." 

This  charge  was  refused.  That  defendants 
further  asked  the  court  to  charge  the  jury: 

"Hist  If  the  evidence  showed  that  no  larceny 
was  committed,  but-  that  the  accused  parties 
bad  killed  the  hog,  with  the  intention  of  steal- 
ing it,  it  was  their  duty  to  acquit,  for  the  reason 
that  Act  No.  107  of  1902,  repealed  that  portion 
of  section  3  (tf  Act  No.  8,  of  *  *  *  1870, 
under  which  this  prosecution  was  instituted, 
and  that  no  such  crime  as  that  charged  is  known 
to  the  laws  of  this  state." 

This  charge  was  also  refused,  and  the  bill 
of  exception  was  thereupon  taken. 

The  motion  in  arrest  Is  based  on  tbe 
grounds  stated  In  the  bill  of  exception,  and 
the  judge  a  quo  gives  the  following  reasons 
for  overruling  the  eame,  to  wit : 

"In  this  case,  defendants,  being  prosecuted 
under  section  864  of  tbe  revisoi  statutes,  and 
being  convicted,  file  a  motion  in  arrest  of  judg- 
ment, on  the  ground  that  the  evidence  shows 
they  are  guilty  of  larceny  of  a  hog,  of  a  value 
less  than  $20,  and  that,  therefore,  it  being  a 
case  not  triable  by  jury  and  not  punishable  by 
a  penitentiary  sentence,  the  verdict  should  be 
set  aside :  and,  on  tbe  further  ground,  that  the 
said  section  was  repealed  by  Act  No.  107  of 
1{>02.  •  *  *  1  do  not  think  that  the  statute 
ander  which  the  defendants  were  prosecuted  was 
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intended  to  be  tued  In  cases  vhere  there  ia  a 
perfect  case  of  larceny,  but  only  in  cases  where 
there  was  an  Incomplete  attempt  at  it,  such,  for 
instance,  as  the  failure  of  asportation.  It  is  the 
attempt  to  commit  the  crime  of  larceny  which 
is  denounced  by  this  statute,  and  which  may  be 
punishable  by  imprisonment  at  hard  labor  for 
two  years,  wnlcb,  If  the  attempt  should  be  car- 
ried to  perfection  of  larceny,  the  perpetrator,  if 
the  value  of  the  thin^  stolen  is  under  $20,  can- 
not be  tried  by  a  jury,  nor  sent  to  the  peniten- 
tiary, under  the  Eraded  act" 

Opinion. 

Defendants  are  prosecuted  under  section  3, 
Act  No.  8,  p.  50,  of  the  Extra  Session  of  1870, 
which  iB  published  In  Wolf's  Rev.  St.  Im- 
mediately after  section  854.  The  section 
reads.  In  part : 

"That  whosoever  shall  wound,  or  kill,  any 
neat  cattle,  bog,  sheep  or  goat,  the  property  of 
another,  with  intent  to  steal  the  same,  •  •  • 
shall,  on  conviction,  be  imprisoned,  at  bard  la- 
bor, or  othem'ifie,  not  exceeding  two  years,  and 
fined,  not  exceeding  $1,000,  at  the  discretion  of 
the  court." 

Section  5,  Act  No!  107,  p.  102,  of  1902,  grades 
the  crime  of  "larceny  of  property  of  a  leas 
value  than  $100,  unaccompanied  with  any 
of  the  several  sorts  of  burglary,  or  other 
crimes,"  and  provides  that,  if  the  property 
stolen  "be  of  the  Taloe  of  $5,  or  more,  but 
less  than  |20.  the  ptmlshment  shall  be  im- 
prisonment for  not  more  than  six  months  nor 
less  than  one  month." 

Const  art  116,  provldea  that: 

"All  cases  In  which  the  punishment  may  not 
t>e  at  hard  labor,  sha]],  until  otherwise  provided 
by_  law,  which  shall  not  be  prior  to  1904,  be 
tried  by  the  Judge  without  a  jury.  Cases  in 
which  the  punishment  may  be  at  bard  labor 
shall  be  tried  by  a  jury  of  five,  all  of  whom 
must  concnr  to  render  a  verdict." 

In  the  Instant  case,  the  punishment  may 
be  at  hard  labor;  bence  the  case  was  prop- 
erly tried  'by  a  Jury  of  five. 

The  crime  denounced  by  the  statate,  and 
for  wtatch  defendants  were  prosecuted  and 
convicted,  was  not  "larceny,"  but  tbe  killing 
of  a  hog,  the  property  of  another,  with  In- 
tent to  steal  the  same;  and,  to  have  entitled 
the  state  to  a  conrictlon,  It  was  neceasary 
that  the  proof  sbonld  hare  established  the 
killing  and  the  Intent  Th*  intent  may  have 
been  proved  with  or  without  proof  establishing 
the  completed  crime  of  larceny.  If  the  com- 
pleted offense  was  proved,  It  necessarily  In- 
cluded the  proof  required  to  establish  the  In- 
tent, and  tiiat  was  the  only  purpose  tor  which 
proof  on  that  subject  could  have  been  admit- 
ted, since  the  completed  offense  was  not  charg- 
ed. If  there  had  been  a  failure  to  prove  the 
killing,  there  could  have  been  no  conviction ; 
fOr  there  would  have  been  nothing  left  of 
the  charge  save  the  charge  of  Intent  to  steal, 
which  Is  not  a  crime.  If  there  had  been  a 
failure  to  prove  the  Intent,  there  could  have 
bijen  no  conviction,  for,  though  the  killing 
of  a  hog,  the  property  of  another.  Is  denounc- 
ed as  an  offense,  by  Rev.  St.  $  815,  it  is  not 


punishable  at  bard  labor^  and  the  Jury  of 
five  would  liave  been  wItSioat  JnTtedlctltm. 

Section  5,  Act  No.  107,  p.  162,  of  1902,  deals 
with  larceny,  and  not  with  the  fctlllng  or 
wounding  of  animals  belonging  to  others  with 
Intent  to  steal  them,  which  Is  a  distinct  of- 
fense— not  to  be  coirfused  with  larceny— not 
dependant  upon  the  value,  or  the  asporta- 
tion of  the  animal,  not  graded  and  being  pos- 
sibly punishable  at  hard  labor,  triable  by  a 
jury  of  five.  Section  S,  Act  No.  S,  p.  49,  of 
the  Extra  Session  of  1870,  establishing  said 
offense.  Is  not  thwefore  repealed  by  the  act 
of<  1902.  The  requested  chaiiges  were  prop- 
erly refused. 

Jndgmoit  affirmed. 


(124  La.) 

No.  17,714. 
STATE  V.  LE  BU^KG. 
(Supreme  Court  of  Louisiana.   Nov.  15,  1909. 
Rehearing  Denied  Dec  13,  1909.) 

1.  intoxicatinq  llquobs  ({  45*)— ilxeqal 
Saias— Licenses— Section  910  of  Revised 
Statutes  Not  Repealed. 

The  Information  charged  defendant  with 
having  retailed  spirituous  liquors  without  a  li- 
cense. 

The  first  ground  of  defense  Is  that  section 
910  of  the  Revised  Statutes  is  repealed,  under 
which  the  loformation  was  presented. 

Act  No.  66,  p.  93,  of  19(K,  L  e.,  section  910, 
prohibits  sales  of  spiritnous  or  intoxicating  liq- 
uors without  license. 

Section  2,  Act  No.  176,  p.  237.  of  190S,  do« 
not  prohibit  {d  words  the  sale  of  intoxicants 
The  latter  does  not  repeal  the  former  aa  it  is 
not  entirely  similar. 

Repeal  by  implication  not  favored. 

Reaffirmed  In  State  v.  Batley.  49  South.  1011. 

Section  910  applies  to  dry  parishes.  State  v. 
Kuhn,  24  La.  Aim.  474;  BtBta  v.  Brown,  41 
La.  Ann.  772,  6  South.  638. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  i  45.*] 

2.  Criminal  X<Aw  (8  1159*)— Appeal— Review 

-^DUBSTIONS  OF  FACT. 

Questions  of  bet  are  involved.  The  rem- 
edy is  not  by  appeaL 

lEA.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  3074-3083;  Dec  Dig.  f 
llSO.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  William  Campbell. 
Judge. 

Roman  LeBIaoc  was  convicted  of  an  illegal 
sale  of  liquors,  and  appeals.  Affirmed. 

Story  &  Pugh  and  Howe,  Fenner,  Spencer 
&  Cocke,  for  appellant.  Walter  Guion,  Atty. 
Gen.,  John  J.  Roblra.  Dlst  Atty.,  and  R.  G. 
Pleasant,  for  the  State. 


RRKAUX,  C.  J.  An  Infonnatlon  was  filed 
cfaarglag  the  accused  with  having  sold  near- 
beer,  a  beverage  also  known  as  "silver  spray." 
without  first  having  obtained  a  license. 

During  the  trial  a  motlmi  to  qnash  ttie  In- 
formation  was  overmled. 
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The  case  waa  snbmltted  upon  an  agreed 
■tatement  of  facto. 

The  defendant  was  found  gnllty. 

He  applied  for  a  new  trial,  whldi  motion 
was  ormnled,  and  bill  reserved. 

Tbe  court  Imposed  a  sentence  of  f 500  and 
all  costs,  and.  In  defoult  of  payment,  Impris- 
onment for  six  months. 

Becurrlng  to  the  motion  to  qnash:  The 
defendant  objected,  on  the  gronnd  that  he 
waa  proaecnted  iinder  section  910  of  the  Re- 
vised Statntea,  and  that  the  section  has  been 
repealed  by  Act  Na  176,  p.  236,  of  tbe  Gen- 
eral Assembly  of  1906,  known  as  tbe  "Gay 
Shattnck  law." 

This  act  has  not  repealed  the  section  cited 
snpra. 

The  section  In  qaeatlon  is  not  entirely  sim- 
ilar. There  la  a  difference  between  tbe  two, 
In  that  section  910  Indndes  Intoxicating  liq- 
uora,  while  Act  No.  176  of  1008  does  not 
There  la  a  difference  between  Intoxicating 
and  splrltnona  liquors.  An  Intoxicating  liq- 
uor may  not  he  splrltnons.  Commonwealth  t. 
Z4iTemiore,  4  Gray  (3fass.)  lS-20. 

Nothing  Is  Bald  In  the  statute  of  1908  about 
Intoxicating  liquora  different  in  that  respect 
from  the  cited  section. 

Act  Ko.  66,  p.  96,  itf  1^,  applies  In  pro- 
hibition parishes. 

The  coart,  through  Ur.  Justice  Nicholls,  In 
a  well'OHkSidered  opinion,  from  which  there 
was  no  dissent,  expressed  that  opinion  in 
State  T.  Ball^,  49  South.  1011.  The  court 
said  in  that  case  that  section  010  of  the  Be- 
Tised  Statutes,  aa  amended  by  Act  No.  66 
of  1902,  waa  In  full  force. 

Being  in  a  prohibition  parish,  the  defend- 
ant could  not  obtain  a  llcrasfc 

It  is  not  because  he  could  not  obtain  a 
license  that  he  la  to  be  acquitted  and  go 
free. 

If  the  construction  contended  for  on  the 
part  of  the  defense  were  the  correct  construc- 
tion, sudi  would  be  the  remit 

Bridently  that  was  not  Intended  by  the 
lawmaking  authorities  of  the  state,  and  that 
Is  not  the  law. 

In  State  T.  Brown,  41  La.  Ann.  771,  6 
Soath.  638,  this  court  held  that  one  Is  as 
erullty  who  sells  liquor  in  a  prohibition  parish 
as  the  one  who  sells  liquor  in  a  nonprohlbi- 
tlon  parish.  The  court  In  the  dted  case, 
held  that  the  distinction  attempted  to  be 
made  could  not  he  sanctioned,  and  that  fail- 
ure to  obtain  a  license  from  any  cause  is  a 
violation  of  law,  citing  State  v.  Kuhn,  24  La. 
Ann.  474. 

There  is  a  law  to  be  enforced  where  11* 
censes  aie  not  issued,  aa  well  as  In  the  par- 
ishes where  they  are  issued. 

Having  disposed  of  this  i^und  of  the  de- 
fense, we  pass  to  a  consideration  of  the  mo- 
tion for  a  new  trial  and  ot  the  exertion  tak- 
en to  the  court's  ruling  on  that  motion. 

We  are  informed  by  the  record:  That  the 
case  waa  submitted  upon  an  agreed  stetem^t 
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lOf  facts,  and  that  as  the  case  was  submitted 
upon  this  evidence,  the  court  erred  in  finding 
the  defendant  guilty ;  that  as  made  to  appear 
1^  the  agreed  statement  of  facts,  he  liad  a 
license  Issued  by  the  state  and  munldpallty 
for  the  year  1900  to  sell  soft  drinka;  and 
that  the  evidence  proved  that  "silver  spray" 
Is  not  a  vlrltuous  drink  and  does  not  come 
within  the  terms  of  bis  llceiu&  In  other 
words,  that  It  la  a  soft  drbik. 

By  this  agreed  statement  of  facts,  It  ap- 
pears that  "silver  spray"  contains  less  than 
(me-half  of  1  per  cent  of  alcohol,  and  that  nc 
internal  revenue  license  Is  required  by  the 
United  States  government  for  its  sale. 

The  evidence  to  which  we  have  before  al- 
luded went  to  the  court  without  objection, 

(M)Jectlon  was  urged  on  the  motion  for  a 
new  trial. 

On  the  application  for  a  new  trial  it  wlU 
not  be  considered  whether  or  not  conviction 
was  based  on  sufficient  evidence. 

The  court  will  not  consider  the  facta  nor 
the  sufficiency  of  the  evidence. 

The  rule  was  dearly  laid  down  in  State  v. 
Feteraon,  2  Ia.  Ann.  921,  construing  the  Con- 
stitution (article  68)  of  1^,  which  is  not  dif- 
ferent from  .the  present  Coiutittttion.  The 
point  here  Involved  was  decided  adversely  to 
the  appellant 

This  court  again  adhered  to  the  same  view 
in  State  V.  Nelson,  8  La.  Ann.  497.  On  sim- 
ilar ground  the  court  dedlned  to  Interfere 
with  the  verdict  State  v.  Ebiow,  SO  La.  Ann. 
401. 

Again,  in  State  V.  Beatty,  30  La.  Ann.  1267, 
and  in  State  v.  Crawford,  82  La.  Ann.  527, 
the  conclusion  was  the  some. 

The  law  relating  to  the  trial  of  cla&a«» 
of  crimes  by  the  court  without  a  Jury  does 
not  have  Oie  effect  of  enlarging  the  Jurlsdic- 
tlcax  <tf  this  court  as  rdates  to  facta  on  ap< 
peal. 

In  the  nature  of  things,  there  cannot  be 
two  rules  of  proceedings ;  one  when  the  case 
is  tried  by  the  court  alone,  and  tbe  other 
when  the  case  is  tried  before  the  court  and 
Jury.  JurlsdlcUtm  is  fixed  by  lawa  which  ap- 
ply with  equal  force  whether  the  case  ia  ti:led 
before  the  one  or  the  other.  The  proceed- 
ings aie  similar  in  each,  to  wit:  The  evi- 
dence is  offered  and  admitted,  the  verdict  is 
arrived  at  as  when  tlie  case  is  tried  btfore 
a  Jury. 

There  was  no  conclusion  of  law  drawn  by 
the  district  Judge  from  the  agreed  atatemeot 
of  facta  wbich  takes  the  case  out  of  the  class 
of  cases  tried  on  the  merits. 

The  case  was  not  appealable  as  relates  to 
facta  upon  which  the  conviction  was  based. 

The  contrition  is  that  the  question  of  the 
strength  or  weakness  of  the  beverage  has 
been  considered  on  appeal  by  courta  of  other 
states  and  by  the  Supreme  Court  of  the  Unit- 
ed States.  Sarlls  v.  United  States,  152  U. 
8.  670,  14  Sup.  Ct.  720,  38  L.  Hd.  5S6. 

The  question  in  the  coses  that  we  have 
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examined,  parttcalariy  the  Iagt-<:tted  case, 
waB  not  brongbt  up  on  the  motion  for  a  new 
trUL 

But  let  OS  for  a  moment  concede  the  posi- 
tion of  defendant*  nrgraatiy  pressed  npoo  onr 
attention:  The  result  would  be  that  In  all 
cases  tried  hr  the  court  alwe  It  would  be  pos- 
sible, on  application  for  a  new  trial,  to  bring 
up  the  eridoice  of  conrlctlon  for  review  upon 
the  facts,  If  the  prbsecuting  officer  and  coun- 
sel for  d^endant  were  to  agree  upon  a  state- 
ment of  the  facts  and  make  it  part  of  the  rec- 
ord. The  court  would  then  have  to  pass  upon 
the  Buffl<den(7  of  erldmce  for  conTlction,  al- 
though It  has  been  repeatedly  htid  that  the 
court  on  appeal  has  no  jurlsdicthm  of  facts 
upon  which  the  verdict  was  based. 

In  the  well-conaldered  supplemental  brief 
counsel  urge  that  It  Is  proper  to  leave  facts 
to  the  Jury  and  trust  them  with  the  decision 
upon  the  facts  after  having  received  correct 
Instructions  from  the  court 

Hay  It  not  be  If  the  Jury  can  be  trusted, 
as  stated,  that  a  Judge,  trained  In  the  law, 
who  passes  upon  the  case  without  a  Jury, 
can  also  be  trusted?  His  errors  are  subject 
to  review.  If  he  were  to  condemn  a  defend- 
ant without  evidence  of  guilt,  as-suggested  by 
defendant,  the  defendant  Is  not  without  rem- 
edy, but  not  by  appeal.  > 

For  reasons  assigned,  the  Judgment  is  af- 
firmed. 


a24  La.) 
No.  17,947. 

BLAISE  V.  SBCURITt  BRBWIN6  CO. 
In  ze  TINKm  et  al. 
<Suprenie  Court  of  Louisiana.    Nov.  IB,  1900. 
Rehearing  Denied  Dec  18,  190B.) 

1.  Apfeai.  ahd  Bbbob  (§  48&*)— Stat  of  Peo- 

CEEDiNGB— Possession  or  Rrceiveb. 

The  appoiDtmeot  of  a  receiver  for  a  baei- 
ness  corporation,  as  a  goias  coocem.  vesta  in 
"the  receiver,  as  the  court's  officer,  title  to  the 
property  of  the  corporation  and  right  of  pos- 
session ;  and  such  right  of  possession  is  not  af- 
fected by  an  appeal  taken  under  section  4,  Act 
Xo.  159,  p.  314,  of  1898^  which  provides  that 
"such  an  appeal  *  *  *  shall  have  the  effect 
of  suspending  the  functions  of  such  receiver, 
except  to  iierfonn  such  administrative  acta  as 
may  be  necessary  for  the  preservation  of  the 
property";  the  possession  being  necessary  for 
the  pertormance  of  the  acts  of  administration 
required  for  the  preservation  ot  the  property. 

[EM.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !  2279;  Dec.  Dig.  f  489.*] 

2.  Receivers  (i  74*)  —  iNrrBBFEBENCB  with 
Possession— ConTEVPT. 

Interference  with  the  possesBlott  of  a  receiv- 
er, or  obstruction  of  his  attempt  to  exercise  the 
right  of  possession,  is  punishable  by  proceed- 
ings for  contempt 

[Ed.  Note. — For  other  cases,  see  Receiveis, 
Gent  Dig.  I  182;  Dec  Dig.  §  74.*] 

a  Receivers  (I  74*)  —  Intkbfebbncb  with 
Possession— Contempt. 

It  is  Dot  necessary  that  a  person.  Interfer- 
ing with  orobstnicHng  a  receiver  in  the  posses- 
sion of  the  property  or  in  the  exercise  of  his 
right  to  the  possession  of  property  Included  in 


the  receivMship,  should  have  been  officially  no- 
tified of  the  appointment  of  the  receiver  or  of 
the  orders  under  which  he  Is  acting,  in  order  to 
render  him  liable  for  contempt  AjCtoal  knowl- 
edge of  such  appointment  or  oiden  is  anfficient 
[Ed.  Note.— For  other  caaes,  see  Beoeiven, 
Dec.  Dig.  i  74.*] 

4.  Receivers  (f  74*)  —  iNmnsBifOB  wmi 
Possession— CoNTEicFT. 

Unauthorized  interference  with  the  posseE- 
rion  of  a  receiver  cannot  be  justified  on  the 
ground  that  the  person  interferinjr  conndered 
the  appointment  of  the  receiver  iu-advised  or 
illegal. 

[Ed.  Note.— For  other  cases,  see  Beceiveis. 
Dec.  Dig.  I  74.*] 

6.  Certiorari  (|  29*)--PBOHiBmoH  CI  11^— 

Review— Findings  or  Fact, 

The  jurisdicti<Hi  of  the  district  conrt  to 
make  and  to  enforce,  for  certain  purposes,  or- 
ders appointing  a  receiver  for  a  business  corpo- 
ration, and  directing  him  to  make  an  inventory 
of-  the  property  of  the  corporation,  being  estab- 
lished, and  actual  knowledge  of  the  making  of 
the  orders  being  brought  home  to  the  persons 
charged  with  obatmcting  their  execution,  the 
question  whether  the  district  conrt  found  cor- 
rectly or  incorrectly,  in  holding  that  audh  parties 
were  guilty  of  the  particular  conduct  char^. 
will  not  be  reviewed  in  this  c^urt  on  application 
for  the  writs  of  certiorari  and  pnAibition. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Dec.  Dig.  S  29;*  Prohibition,  Dea  Dig.  S  11.*] 

(Syllabus  by  the  Court) 

Action  between  (Seorge  P.  Blaise  and  Hie  Se- 
curity Brewing  Company.  Z.  W.  Tinker  and 
another  apply  for  writs  of  certiorari  and  pro- 
hibition to  the  Judge  of  the  Civil  District 

Court.  Dismissed. 

G.  W.  Flynn  and  M.  D.  Dlmltry  (T.  Bi.  & 
J.  D.  Miller,  of  counsel  for  relator  Tinker), 
for  relators.  Clegg,  Qulntwo  &  Qidi«%  for 
respondent  receiver  of  Security  Brewing  Co. 

Statement  of  the  Case. 

UONROE,  J.  Relators  complain  that  they 
have  bem  adjudged  guilty  of  contempt  by  the 
judge  ot  the  dvil  district  court,  division  E. 
and  that,  tor  the  reasons  stated  In  tbelr  pe- 
tition, the  finding  was  unauthorised,  ami 
they  pray  that  the  execution  of  the  judg- 
ment be  prohibited. 

The  facts  are  as  follows:  Relator  Blaise, 
who  ISl  secretary  of  the  brewing  company, 
flled  a  petition  In  the  district  court,  alleging 
that  he  was  «  creditor  of  the  company,  and 
that,  whilst  the  company  was  solvent,  it  was 
unable  to  meet  its  obligations  as  th^  ma- 
tured and  was  harassed  by  the  demand  of 
Its  creditors ;  that  its  board  of  directors  had 
passed  a  resolution  admitting  those  facts, 
and  declaring  that  a  receiver  ahonld  be  ap- 
pointed to  operate  it  as  a  gt^ng  concern. 
Wherefore  he  prayed  that  a  receiver  be  ap- 
pointed to  operate  the  company  as  a  going 
concern.  The  company  accepted  service  of 
the  petition,  and  anawored  at  once,  admit- 
ting the  truth  of  the  allegations  tbertin  con- 
tained, and  It  concurred  in  the  prayer  for 
the  appointment  of  the  receiver,  and  asked: 


■*For  other  cases  ■••  same  topic  and  section  NUMBER  la  Dec.  A  Am.  Digs.  IfOI  to  date,  *  Ri^ortar  IndsM 
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**That  the  recommendation  of  the  appolotmeot 
of  George  P.  Blaiie,  aa  receiver,  be  carried  onL" 

The  court  took  the  matter  nnder  advlae- 
meaU  and  apimlnted  John  BfcGraw  receiver. 
It  also,  on  the  application  ct  HcGraw  (who 
qualified  according  to  law),  authorized  him 
to  employ  counsel,  to  employ  a  competent 
man  to  Btay  In  the  office  of  the  company  and 
keep  In  touch  with  its  traiuactlons,  and  to 
cause  an  Inventory  to  be  made  of  the  proper- 
ty of  the  company.  The  company  applied 
for,  and  obtained,  an  order  for  a  saapensive 
appeal  from  the  Judgment  appointing  the  re- 
ceiver, In  so  far  as  it  named  McGraw  to  that 
position,  which  appeal  was  granted  upon  the 
day  following  that  upon  which  the  order  of 
appointment  had  been  made.  A  few  days 
later  the  receiver  ruled  the  relators,  Tinker, 
as  president  of  the  company,  and  Blaise,  as 
secretary,  to  show  cause  why  tbey  should 
not  be  ordered  to  deliver  to  him  the  proper- 
ty and  assets  of  the  company,  and  why  they 
should  not  be  punished  for  contempt,  for  hav- 
ing refused  to  do  so,  and  for  having  refused 
to  allow  him  to  make  an  Inventory  of  such 
property  and  assets^  and  Inform  himself,  by 
an  inspection  of  the  books,  of  the  outstanding 
liabilities  and  dally  expenditures.  After 
hearing,  the  rule  was  made  almolute,  and  de- 
fendants In  mle  were  adjudged  guilty  of  con- 
tempt; but  smtence  was  dtferred.  And 
thereupon  said  defendants,  as  relators  here- 
in, made  the  application  whidi  we  are  now 
ocmsiderlng.  Their  position  is  that  the  re- 
ceiver's functions  were  suspended,  quoad  the 
right  to  take  possession  of  the  property  of 
the  compauy,  and  the  jurisdiction  of  the 
court  ousted,  by  the  appeal,  and  that,  In  ^- 
fect,  the  receiver  had  no  right,  nnder  the  dr- 
cumstances,  to  make  the  inventory  or  to  In- 
form himadf  aa  to  the  debts  due  by,  or  to, 
the  company,  and  that,  no  speclflc  orders 
taavlng  been  directed  to  them  In  regard  to 
those  matters,  they  were  not  In  contempt  for 
not  complying  with  sudi  orders.  The  Judge 
■a  qua  for  cause  why  the  prohibition  should 
not'  issue  as  prayed  for,  says:  That  relators, 
m  prerident  and  ^secretary,  respectively,  ot 
the  brewing  company  rinsed  to  allow  the  re- 
-celver  to  make  an  Inventory  of  the  open  ac- 
-connts  of  the  company,  or  to  permit  him  to 
ascertain,  by  reference  to  the  books,  the  out- 
■Standing  liabilities,  or  to  take  charge  of  the 
.propertr  andi  assets  of  the  company,  "all  as 
allied  In  the  role  for  contempt,  and  as 
proved  at  the  trial" ;  that,  under  the  law.  a 
receiver,  pending  an  appeal  from  the  Judg- 
ment appointing  him.  Is  empowered  "to  per- 
form such  administrative  acts  as  may  be  nec- 
ommry  for  the.  preservation  of  the  property" ; 
that  the  first  step  necessary  for  that  purpose 
Is  to  ascertain,  by  means  of  an  inventory,  of 
what  the  property  consists,  and  the  next 
step  Ifl  to  assume  control  of  It ;  that  the  pow- 
er to  perform  administrative  acts  Is  the  pow- 
«r  to  administer,  and  that  there  can  t>e  no 
administration  of  property  without  posses- 
sion and  control  of  It ;  that  it  was  necessary 

60SO.-62 


in  this  case  that  the  recrtvw  should  be  In 
possession)  of  the  property  In  order  to  protect 
it  from  the  pursuit  of  creditors  and  prevent 
waste  and  deetmction  those  charged  with 
Its  mlsmanagCTient ;  that  the  lawmakei*  In- 
tended to  vest  the  same  authority  In  a  receiv- 
er as  la  vested  In  a  iKrovlsional  syndic,  uid 
that  be  has  the  same  ligbt  ot  administration ; 
that  the  appeal  leaves  him  untrammeled, 
save  that  he  cannot  liquidate;  that  the 
brewing  o(Hnpany  has  appealed  only  In  so 
far  as  the  Ju<Unnent  complained  of  names 
McGraw  as  receiver.  Instead  of  Blaise,  who 
was  recommended  by  hlmsOlf  and  the  board 
of  directors,  to  whose  unhappy  administra- 
tion the  embarrassm^t  (tf  the  company  Is 
due,  the  necessity  for  a  receivership  being 
admitted,  but  It  being  contended  that  the 
court  Is  without  discretion  in  the  matter  of 
the  selection  ot  the  receiver,  and  must  ap- 
point the  person  recommended,  as  stated; 
that,  ^If  the  receiver  who  has  been  appointed 
cannot  assume  possession  and  administer  the 
property,  notwithstanding  the  ai^)eal,  it  must 
remain  under  tbe  control  of  persons  confess- 
edly incapable  of  conserving  it  for  the  bene- 
fit of  those  interested. 

Oplni(HL 

Act  No.  ]5».  p.  812,  of  1899  (nction  1), 
authorizes  the  district  conrte— 

"to  appoint  receivers  to  take  charge  of  the  prop- 
erty and  bnsiness  of  corporations:  •  •  •  (8) 
At  the  instance  of  a  creditor,  when  the  board  of 
directors  of  the  corporation  have  declared,  by 
resolution,  that  the  coraoratlon  is  unable  to 
meet  Its  obligations  as  they  mature  and  that  a 
receiver  is  neoessair  to  weserve  and  adminis- 
ter Its  assets  for  the  ben^t  (tf  all  concerned." 

It  Is  not  disputed  that  the  proceedings  In 
this  case,  leading  up  to,  and  inclusive  of,  the 
appointment  of  the  receiver,  were  In  strict 
conformity  to  the  law  thus  quoted,  and  It 
cannot  well  be  disputed  that  they  are  to  be 
regarded  as  having  been  taken  as  well  in  tbe 
interest  of  the  creditors  of  the  corporation 
as  the  stockholders.  There  can,  therefore,  be 
no  question  that  the  court  was  authorized  to 
appoint  a  receiver  and  to  vest  him  with  such 
authority  aa  he  required  in  order  to  enable 
him  to  accomplish  the  purpose  in  view  in 
making  the  appointment;  and  it  Is  equally 
beyond  question  that  the  court  did  make  such 
appointment.  Section  6  ot  the  statute  quoted 
provides  that: 

"Id  the  order  amnlnting  nid  receiver,  the 
court  may,  in  its  discretion,  confer  on  the  re- 
reiver  aucli  powers  of  administration  as  it  may 
deem  best  for  tbe  interest  of  all  parties,  and, 
from  time  to  Ume,  restrict  or  enlarge  such  pow- 
ers," etc 

The  letters  of  appointment  Issued  to  ICo- 
Graw  confer  on  him — 

"full  power  to  hold,  administer,  manage,  and 
dispose  of  the  property  and  income  of  said  cor- 
poration, and  conduct  the  business  of  said  cor- 
poration, as  a  going  concern,  as  directed  by  the 
court" 
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Section  4  of  the  act  provides  that  any  per- 
6on  havlDg  on  Intoest  (to  be  abowa  Iff  affl- 
Oavlt)— 

"may  appeal  from  any  order  appointing  •  *  * 
a  receiver.  •  •  •  Such  appeal,  when  per- 
fected, Bhall  have  the  effect  ot  suspending  the 
functions  of  such  receiver,  except  to  perform 
such  administrative  acts  as  may  be  necessary 
for  the  preservation  of  the  property;  provided, 
such  appeal  must  be  taken  and  perfected  within 
ten  days,"  etc. 

Tbe  section  fnrtJier  provides  tbat  an  appeal 
may  be  taken  after  the  expiration  of  lu  daya 
(from  the  entry  of  the  order),  and  within  SU 
days,  but  that  In  such  case  *it  shaU  not  sus- 
pend the  functions  of  said  receiver  In  any 
way."  It  is  not  disputed  that  in  this  case  the 
company  took  the  appeal  within  10  days  and- 
tbat  It  bad  the  effect  ot  a  suspensive  appeaL 
The  fact  remains,  however,  that  It  did  not 
deprive  the  receiver  of  the  authority  "to 
perform  such  administrative  acts  as^may  be 
necessary  for  the  preservation  of  tbe  proper- 
ty" ;  L  fc,  the  property,  the  right  to  the  pos- 
session of  which  was  vested  in  him  virtue 
of  his  appointment,  and  which  consists  of  all 
the  pn^wrty.  real  and  personal,  of  the  brew- 
ing company,  includli«  the  "going  business" 
and  the  good  will  thereof. 

The  acts  of  administration  necessary  for 
the  preservation  of  property  vary,  more  or 
less,  with  the  character  of  the  property. 
Thus,  for  the  preservation  of  a  going  sugar 
plantation.  It  may  be  necessary  to  grind  the 
can^  or  even  to  plant  and  grind  it ;  and  for 
the  preservation  of  pn^rty  consisting  of  a 
going  hotel  It  would  seem  to  be  necessary  to 
keep  It  open  to  guests.  But,  whatever  may 
be  the  character  of  the  propwty,  it  la  diffi- 
cult to  conceive  of  a  case  In  whldi  one  could 
reasonably  be  chafed  with  the  performance 
of  the  acts  necessary  for  its  preservatl<m, 
and  at  the  same  time  be  denied  either  In- 
formation as  to  Its  diaracter  and  whereabouts 
or  possession  and  control  of  It  It  would, 
perhaps,  be  the  duty  ct  the  recover  In  this 
case  to  keep  certain  of  the  pn^rty  of  the 
brewing  company  covered  by  Insurance ;  but. 
in  order  to  act  as  a  prudent  adminhitrator,  he 
should  know,  before  Incurring  obligation  In 
that  reatpect,  what  policies  have  already  been 
taken  out  and  iihat  pronlums  paid,  and  un- 
less it  be  held  that  the  outstanding  accounts, 
due  to  the  company,  are  not  to  be  considered 
property,  he  should,  lu  order  to  preserve  such 
afisets,  be  Informed  who  the  debtors  are  and 
when  their  obligations  mature.  The  petition 
and  answer  upon  whl^  the  receiver  was  ap- 
pointed, and  the  appointment  Itself,  contem- 
plate a  receivership  for  the  going  business 
(which  Includes  the  good  will)  of  a  brewery ; 
but  how  is  property  of  that  diaracter  to  be 
preserved  by  one  who  is  accorded  no  control 
over,  and  no  lnft>rmatlon  in  regard  to,  it? 

There  Is  no  doubt  that  a  dUference  ezlatf 
between  acts  which  are  necessary  for  the 
preservatton  of  property  and  those  whitdi  In- 
volve transactions  concerning' the  property; 
but  are  not  necessary  for  tbat  purpose,  though 


(n  some  cases  the  dlfPerence  may  not  be  very 
obvlous.  Fw.that  reason,  much  Is  left  to 
the  discretion  of  tbe  court  which  has  charge 
of  the  receivership,  and  In  which  the  cus- 
tody of  the  property  Is  vested.  The  respond- 
ent Judge  was  of  opinion  that,  for  tbe  pres- 
ervation of  the  property  here  Involved,  the 
receiver  should  assume  control  and  posses- 
Edon  of  It,  and  should  mal»e  an  Inventory, 
and  should  inform  himself  of  the  condition 
of  the  business;  and  we  find  the  reastms 
given  by  him  in  support  of  bis  opinion  am- 
ply sufficient  , 

The  remaining  question  Is  whether  relat- 
ors were  properly  adjudged  guilty  of  con- 
tempt Their  defense,  tbat  the  receiver  was 
not  enUtied  to  tbe  possession  of  tbe  prop- 
erty, and,  in  effect  was  not  entitled,  as  ad- 
ministrative acts  necessary  to  its  preserva- 
tion, to  make  an  Inventory  and  to  inform 
himself  of  the  condition  of  the  "going  busi- 
ness" of  which  he  had  been  placed  in  charge, 
has  been  answered.  They  further  say  that 
no  specific  orders  with  reference  to  the  de- 
livery of  the  property  to  tbe  receiver,  or 
with  regard  to  his  admbilstration  of  It  for 
the  purposes  of  Its  preservation,  were  direct- 
ed to  them,  and  that  they  cannot  be  held 
guilty  of  contempt  for  failure  to  respect 
orders  that  were  not  made,  and.  still  further, 
that  even  bad  such  orders  been  directed  to 
than,  the  proceeding  for  contempt  Is  not  the 
proper  remedy  for  their  ^orcement. 

The  effect  of  the  order  appointing  the  re- 
ceiver was,  however.  In  legal  contemplation, 
to  wrest  the  possession  of  the  property  from 
the  brewing  company,  and  to  vttt  the  title 
and  right  of  possession  In  the  court,  through 
tbe  receiver;  and  the  relators.  Blaise  and 
the  president  of  tbe  brewing  company,  woe 
as  much  bound  by  tbat  ordw  aa  though  it 
bad  been  addressed  to  tbem,  fbr  the  reason 
that  the  order  was  made  at  the  instance  of 
Blaise  and  the  brewing  company,  and  both 
of  them,  aa  also  the  president  of  the  compa- 
ny, had  knowledge  and  notice  of  It  at  tbe 
time  that  the  acts  charged  were  committed. 
Those  acts,  tiie  court  a  quo  found,  amount- 
ed to  an  Interference  with  the  receiver  Id 
the  attempted  exercise  of  his  right  of  posses- 
sion and  to  an  obstruction  to  tbe  execution 
by  him  of  the  spedfle  orders,  authorising 
and  directing  him  to  bold  and  manage  the 
property  and  to  make  an  inventory  of  It; 
Koi  the  fact  tbat  tbe  company  may  have 
doubted  the  advisability  ot  legality  of  the 
order  appointing  tbe  receiver,  in  so  far  as 
It  named  McGraw.  instead  of  Blaise,  and 
took  its  appeal  th^-^rom.  afforded  no  Justifi- 
cation for  a  dlST^rd  of  tlie  appointment 
in  so  far  as  Its  effect  was  not  suspoided 
the  appeal.  Mr.  High,  In  his  work  on  Be- 
celvers  (Sd  Ed.,  i  5),  referring  te  the  differ 
ence  between  a  writ  of  Injunction  and  an 
ord^  for  the  appointment,  or  appointing,  a 
receiver,  says: 

"Pertiape  tbe  principal  element  of  difference 
between  those  two  Important  cemedlei  liei  ia 
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thb:  That  an  lojnnetlon  i«  strictly  a  conKira- 

tive  remedy,  merely  restraining  action  and  pre- 
fwrving  mattera  in  statti  quo,  without  affecting 
the  poaaession  ot  the  property  or  fond  In  con- 
troTersy ;  while  the  appointment  of  a  iteeivec  is 
nsaaUy  a  more  aetive  remedy,  dince  it  changes 
the  possession  as  well  as  Uie  subsequent  control 
and  management  of  the  property.  A  court  of 
equity,  by  an  injuncti(m,  ties  up  the  hands  of 
defendants,  and  preserves  ondiaoged,  not  only 
the  property  itself,  but  the  relations  of  all  the 
parties  thereto.  But,  in  appointing  a  receiver, 
the  conrt  goes  still  further,  since  it  wrests  the 
posses  si  on  from  defendant  and  assumes  and 
maintains  the  entire  management  and  control  of 
the  property  or  fund,  frequently  changing  its 
form,  and  retaining  possessioo,  througb  its  of- 
ficer, the  receiver,  until  the  rights  of  all  parties 
in  interest  are  satisfactorily  determined." 

And,  farther,  upon  that  point,  and  upon 
the  other  questions  which  are  here  tnroWed, 
we  quote  from  the  same  antboii^  fol- 
lows: 

"Sec.  135.  As  regards  the  precise  time  when 
the  receiver'a  title  and  right  ot  possession  arise 
to  attach  property  which  is  the  subject  of  the 
receivership,  the  better  rule  would  seem  to  be, 
as  held  in  New  York,  that  they  vest,  by  rela- 
tion, back  to  the  date  of  the  original  oraer  ap- 
pointing bim,  sithougb  the  proceedings  may  not 
be  ^riected  until  a  later  date,  and  that  the 
receiver's  title  and  right  of  possession,  during  the 
interval  twtween  such  order  and  the  time  of  pei^ 
fecting  bis  appointment,  are  superior  to  tnoae 
of  attaching  creditors,  or  of  jndgment  creditors 
who  levy  apon  the  property  during  such  interval. 
Thus,  when  an  order  of  reference  Is  made  to 
a  master  la  chancery  for  the  appointment  of  a 
receiver,  and  the  appointment  is  afterwards 
made  under  and  pursuant  to  such  order,  the  re- 
ceiver's title  will  be  held  to  have  vested  as  of 
the  date  of  tbe  original  order,  and  to  have  at- 
tached upon  all  property  to  which  the  receiver- 
ship could  extend,  in  like  manner  and  with  tbe 
same  effect  as  if  tbe  original  order  had  named 
the  receiver,  Instead  <rf  directing  the  reference 
for  that  pntpose.  In  all  such  cases  actual  pos- 
session by'tne  court  appointing  the  receiver  is 
not  necessaiT  to  complete  its  jurisdiction  or  con- 
trol over  tbe  property  as  against  other  creditors, 
it  is  sufficient  that  the  court  has  assiuned  juris- 
diction over  the  property  in  controversy  by  ap- 
pointing 4i  receiver,  and  it  is  therefore  as  much 
In  the  possession  of  the  court  as  if  already  in 
the  hands  of  its  receiver,  even  though  he  has 
not  yet  complied  with  tbe  order  requiring  the 
execution  of  a  bond.** 

"Sec.  103.  Tie  raeelver  being  an  officer  of  the 
court,  and  his  possession  being  regarded  as  the 
possession  of  the  court,  any  unauthorized  in- 
terference therewith  •  *  *  Is  regarded  as  a 
contempt  of  court  and  Is  punished  accordinf^Iy: 
tbe  usual  punishment  to  wliich  resort  is  bad 
beiiic  by  attachment  for  contempt.  *  *  *  It 
is  also  a  well-established  principle  that,  to  ren- 
der a  defendant  or  other  person  liable  by  at- 
tachment for  contempt  in  disturbing  or  interfer- 
ii^r  with  property  of  which  a  receiver  is  en- 
titled to  possession,  it  Is  not  necessary  that  he 
should  be  offidally  apprised  of  the  receiver's  np- 
pointment,  or  even  that  the  formal  orders  should 
nave  actnally  been  drawn,  provided  he  has  due 
actual  notice  of  the  receivership,  or  of  the  order 
of  the  court  directing  tbe  appointment.  Any 
actual  knowledge  of  the  granting  of  tbe  order  is 
snfficient  to  nx  defendant's  responsibility  for  Its 
Tiolatiou;  the  same  principle  being  Applicable 
in  sucb  cases'  as  in  case  of  the  violation  of  an 
injunction." 

"Sec.  166.  And  where  a  defendant  Is  present 
in  court  during  the  bearing  of  a  cause,  and 
knows  that  an  order  granting  a  receiver  of  his 


estates  has  been  allowed,  altboush  die 'decree  lt< 
self  has  not  yet  been  drawn,  he  u  guilty  of  con- 
tempt of  court  if  he  removes  a  portion  of  the 
property  and  puts  it  beyond  tbe  receiver's  pos- 
session for  the  purpose  of  evading  the  decree, 
and  he  cannot  iustlfy  on  the  ground  that  the 
decree  has  not  yet  been  entered.''^ 

"Sec  143.  Courts  of  equity  will  not  permit 
any  unauthorized  ftiterference  with  the  posses- 
sion of  their  receiver  to  be  justified  on  the 
ground  that  the  appointment  was  ill-advised  or 
illegal,  and  that  the  parties  Interfering  were^ 
therefore,  not  bound  to  regard  it" 

The  jurisdiction  of  the  court  a  quo  to 
make  and  to  enforce,  for  the  purposes  of  tbe 
questions  here  at  Issue,  tbe  orders  appoint- 
ing the  receiver  and  for  the  taking  of  tbe 
inventory,  being  established,  and  actual 
knowledge  of  the  making  of  the  orders  hav- 
ing been  brought  home  to  the  relators,  the 
question  whether  the  court  found  correctly 
or  Incorrectly  In  holding  that  relators  were 
guilty  of  tbe  particular  conduct  charged 
against  them,  and.  If  so,  whether  it  consti- 
tuted a  violation  of  those  orders,  and  hence 
a  contempt  of  the  court,  Is  one  which,  It  has 
repeatedly  been  held,  is  not  reviewable  in 
this  court  on  application  for  writs  of  certio- 
rari and  prohibition.  State  ex  rel.  Bartbet 
V.  Judge,  40  La.  Ann.  434,  4  South.  131:  State 
ex  rel.  Kleman  v.  Judge,  41  La.  Ann.  314,  6 
South.  539:  Alverson  v.  Judge.  lOS  La.  280. 
29  South.  705. 

We  therefore  conclude  that  relators  can 
take  nothing  by  this  application.  The  orig- 
inal order  herein  made  is  accordingly  re- 
scinded, and  this  proceeding  dismissed,  at 
tbe  cost  of  the  relators. 


024  La.) 
No.  17,0C1. 
McGAW  et  nx.  v.  O'BIBRNB. 

(Supreme  Court  of  Louisiana.    Dec.  18,  1009.) 

Appeal  and  ERRba      405*)— Citatio:t— Ne- 
cessity. 

A  stipulation  that  the  couri  may  render  and 
sign  judgment  in  vacation  as  though  it  were  In 
term  does  not  dispense  with  citation  of  an  appeal 
moved  and  granted  at  a  subsequent  term. 

tEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  5  405.*] 

(Syllabus  by  the  Court,) 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  Geo.  H.  Theard,  Judge. 

Action  by  William  H.  McGaw  and  wife 
against  Edward  J.  O'Blerne.  Judgment  for 
defendant,  and  plaintilla  sppe&l.  Dismissed. 

Wm.  J.  Formento  and  F.  F.  Teissier,  for 
appellants.  Geo.  W.  Flynn,  fbr  appellee. 

On  Motion  to  Dismiss. 

LAND,  J.  This  cause  was  decided  In  va- 
cation of  the  court  pursuant  to  the  agree- 
ment of  the  parties.  Judgment  was  rendered 


*Fer  etlier  eases  see  same  tapto  and  McUt^n  NDMBBH  In  Dec.  *  Am.  Digs.  1907  to  date,  *  BeporUr  Indazss 
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In  favor  of  tbe  defendant  on  August  23,  1009, 
and  wes  signed  on  Aogost  27,  1000. 

At  tbe  ensuing  regular  term  of  the  court, 
on  October  16,  1000,  plaintiffs  filed  a  motion 
for  a  suspensive  and  devolutive  appeal,  which 
-was  granted  on  hood  of  |150,  which  was  filed 
on  October  10, 1000. 

D^endont  and  appellee  has  moved  to  dls* 
miss  the  appeal  on  the  ground  that  the  same 
should  have  been  taken  petition  and  cita- 
tion. 

Th»  stipulation  reads  as  follows: 

"It  Ib  avreed  that  th«  court  may  render  and 
Bign  the  Judgment  in  this  case  in  vacation  as 
tbon^  It  were  In  term." 

If,  as  argued  by  counsel  for  appellant,  this 
agreement  made  the  whole  vacation  a  term 
quoad  this  particular  case,  such  term  neces- 
sarily expired  with  the  beginning  of  tbe  next 
regular  term  of  the  court  Citation  of  appeal 
is  necessary  when  the  petition  or  motion  is 
filed  after  the  adjournment  of  the  term  at 
which  the  Judgment  was  rendered,  or  at  a 
subsequent  term,  and  the  appeal  will  be  dis- 
missed If  tbe  appellant  has  not  prayed  for 
citation  of  appeal.  Code  Prac.  art  573; 
Garland's  Notes,  432,  433.  But  the  stipula- 
tion is  silent  as  to  an  appeal  from  the  judg- 
ment to  be  rendered  In  vacation.  No  agreed 
ment  was  necessary  to  enable  the  losing  par- 
ty to  appeal  by  petition  and  citation.  We 
cannot  presume  that  tbe  parties  intended  to 
waive  citation  of  appeal.  Notice  of  judg- 
ment was  waired  as  a  necessary  legal  conse- 
quence of  the  rendition  of  the  Judgment  "as 
though  It  were  in  term." 

But  notice  of  Judgment  Is  one  thing,  and 
citation  of  appeal  Is  another. 

Act  No.  04,  p.  117,  of  1898,  providing  for 
tbe  rendition  of  Judgments  and  the  granting 
of  appeals  out  of  term  time,  has  no  applica- 
tion to  the  parish  of  Orleans ;  but  It  Is  note- 
worthy that  the  said  statute  provides  for  no- 
tice of  rendition  of  Judgment,  and  notice  of 
the  filing  of  the  appeal  bond. 

In  tbe  parish  of  Orleans,  In  cases  of  this 
kind,  no  proceeding  can  be  had  In  vaca- 
tion except  by  consent  of  parties.  Wblle 
such  consent  should  be  liberally  construed.  It 
should  not  be  stretched  to  cover  subsequent 
proceedings  not  mentioned  in  the  stipulation 
and  not  a  necessary  sequence  of  the  particu- 
lar subject-matter  of  the  agreement  It  is  to 
be  noted  that  the  appellant  took  no  proceed- 
ings In  vacation,  but  moved  for  the  appeal 
at  tbe  ensuing  regular  term. 

The  suggestion  that  the  motion  to  dismiss 
la  restricted  to  the  suspensive  appeal  Is  with- 
out force.  It  Is  true  that  the  motion  recites 
that  the  "suspensive"  appeal  taken  by  plaln- 
tlft  should  be  dismissed;  but  the  grounds 
for'  dismissal  cover  both  kinds  of  appeal, 
and  the  prayer  is  that  "said  appeal  taken 
herein  be  dismissed." 

It  Is  therefore  ordered  that  this  appeal  be 
dismissed. 


(124  La.) 
No.  17,800. 
DEAL  V.  HODGHu 
In  re  HODGE. 
(Supreme  Court  of  Louisiana.    Nor.  2,  1909.) 
Appeal  and  Ehbok  (8  122»)— Coubts  (8  224*) 

—  APPBAUBU:    JUDQltfiKT  —  PATICBITT  OF 

Costs. 

The  suit  of  Deal  v.  Hodge  was  an  action 
brought  under  section  1410  of  the  Revised  Stai- 
utes.  Deal  and  Hodge  were  opposing  candi- 
dates for  the  office  of  conocilmaD  of  tbe  city 
of  Shreveport  Hodge  was  returned  elected 
by  the  election  officers.  Deal  contested  tbe 
electioa,  praying  to  be  declared  elected,  and. 
in  the  alternative,  that  the  election  be  set 
aside  for  irregularities.  The  issues  were  tried 
before  a  Jury,  which  returned  a  verdict  to 
the  effect  that  the  election  was  null  for  ir- 
regolarities  in  the  election  proceedings  and  or^ 
dering  a  new  election  to  take  place.  Tlie  dis- 
trict judge  rendered  Judgment  accordingly ;  bat 
In  the  Judgment  ordered  and  decreed  that  the 
defendant  should  pay  tiie  costs.  Defendant  ob- 
tained a  suspenaive  appeal  to  the  Court  of  Ap- 
peal from  that  part  M  the  judgment  which  cod- 
Oemned  him  to  pay  the  costs.  The  Court  of 
Appeal  on  motion  dismissed  tba  appeal.  The 
present  proceeding  Is  to  test  the  correctness  of 
that  judgment  Held: 

That  tbe  judgment  of  tbe  Court  of  Appeal 
dlBoaisBing  the  appeal  was  correct.  No  part  of 
the  jni^ment  of  the  district  court  was  appeal- 
able. The  decree  of  the  court  condemning  de- 
fendant to  pay  costs  was  an  integral  part  of 
the  Judgment  and  conld  not  be  detached  theie- 
From  and  made  the  subject  nf  a  separate  partial 
appeal. 


(Syllabus  by  the  Court) 

Action  by  Charles  Deal  against  Thomas  G. 
Hodga  Judgment  for  plaintiff,  and  de^d- 
ant  appeals  to  tbe  Court  of  App^l,  which 
dismissed  the  same^  and  he  applies  for  cer- 
tiorari or  writ  at  review.  Order  to  show 
cauB&  Granted. 

See,  also,  123  Tja.  800,  48  South.  000;  SO 
South.  823. 

E.  W.  Sutherlln,  L.  O.  Butler,  and  H.  C 
Fisher,  for  plaintiff.  Blanchard,  Barrett  ft 
Smith  and  Hall  &  Jack,  for  applicant 

NICHOLLS,  J.  Plaintiff  and  defendant 
were  opposing  candidates  for  the  office  of 
councilman  for  th6  Ninth  ward  ot  the  city  of 
Shreveport  at  the  election  in  November,  1908. 
Defendant  was  declared  elected,  and  plaintiff 
contested  tbe  election,  praying  that  he  be  de- 
creed elected,  and,  in  the  alternative,  that 
the  election  be  decreed  ill^al  and  a  new  elec- 
tion ordered.  The  suit  was  brought  under 
section  1419  of  tbe  Revised  Statutes,  and 
tried  by  a  Jury,  which  returned  a  verdict  In 
which  it  declared  tbe  election  null  on  account 
of  Irregularities  and  ordered  a  new  election. 
A  judgment  was  rendered  by  tbe  district 
court  in  conformity  to  the  verdict  By  that 
Judgment  tbe  defendant  Thomas  G.  Hodge, 
was  ordered  to  pay  all  tbe  costs  of  salt. 

Defendant  moved  for  a  new  trial  on  ths 
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gronnd  that  dfiCoidaiit,  Hodce.  sbocad  not 
hare  been  amdemiied  to  pay  the  costs,  but 
tbat  the  dty  <tf  Sbreveport  should  have  been 
condemned  to  do  so.  The  court  orerrnled  the 
motion  and  maintained  the  judgment  as  ren- 
dered. Hodge  then  moved  the  court  fw  an 
appeal  sospoislTe  and  derolattve  from  that 
part  of  the  Jnc^ment  which  condemned  him 
to  pay  costs,  which  he  alleged  had  not  yet 
been  taxed,  bat  which  he  averred  exceeded 
the  snm  of  f  100.  Mover  asked  that  the  ap- 
peal shoold  be  made  returnable  to  the  Court 
of  Appeal  at  Shreveport 

The  order  of  appeal  was  granted.  The  ap- 
pellee moved  In  the  Court  of  Appeal  to  dis- 
miss the  appeal  on  the  grotmds : 

(1)  That  this  case  involved  aolely  a  cooteat 
between  plaintiff  and  defendant  for  a  manicipal 
office,  to  wit,  the  office  of  couDCilman  of  trustee 
from  the  Ninth  ward  of  the  city  of  Shreveport, 
and  that  no  salary,  compensation  or  perquisites 
ar«  provided  for  or  attached  to  said  office. 

(2)  "That  defendant's  application  and  motion 
for  an  appeal  in  said  case  only  aslied  and  prayed 
for  an  appeal  from  that  part  of  the  judgment 
which  condemned  defendant  and  appellant  to 
pay  the  costs,  and  this  appeal  in  this  case  was 
granted  in  pursuance  of  said  motion  and  ap- 
plication only  from  that  part  of  said  Judgment 
which  condemned  defendant  and  appellant  to 
pay  the  costs;  and  that  no  appeal  can  legally 
be  taken  from  snch  part  only  of  such  jadgment; 
and  that  the  costs  in  this  case  (which  Is  not 
appealable  on  the  main  issne)  cannot  be  made 
the  basis  of  a  separate  appeal  from  that  part 
only  ot  the  Judgment  which  condemned  defend- 
ant and  appellant  to  pay  the  costs.*' 

(3)  "That  the  laws  of  this  state  do  not  provide 
for,  anthorize,  or  allow  an  appeal  in  this  case; 
and  that  this  court  is  without  apellate  Juris- 
diction In  this  case-  In  any  way,  either  on  the 
main  issues  involving  the  right  to  said  municipal 
o£Bce.  or  on  the  Ineidentaf  issue  involving  the 
liability  fbr  costs  or  any  otlier  issue." 

The  motion  to  dismiss  was  sustained,  and 
the  appeal  was  dismissed.  Defendant  then 
filed  In  this  court  the  present  application  for 
a  certiorari  or  writ  of  review  to  the  Court 
of  Appeal.  This  application  so  made  was 
granted.  The  record  has  been  brought  np, 
and  that  judgment  Is  now  before  this  court 
for  review. 

The  prayer  in  defvidanfs  application  for 
review  reads: 

"Petitioner  prays  that  a  writ  of  certiorari  or 
review  be  granted  and  directed  to  the  Court  of 
Appeal,  Second  District  of  LoalBlana*  ordering 
■aid  court  to  send  up  the  record  in  this  case, 
to  the  end  that  the  errors  of  said  court  may  be 
corrected  and  said  case  be  reinstated  on  the 
docket  of  said  court  for  hearing. 

"In  the  alternative,  petitioner  prays,  should 
tbis  court  be  of  the  opmion  that  the  case  was 
not  appealable,  then  that  a  writ  of  certiorari 
and  prohibition  be  granted  directed  to  the  First 
district  court,  Hon.  F.  T.  Bell,  Judge,  ordering 
said  Judge  to  send  up  the  record  in  order  that 
the  legality  of  the  judgment  rendered  therein 
against  defendant  for  costs  may  be  inquired  In- 
to, and  pn^lbitina  said  court  from  taking  any 
further  action  in  the  execution  of  said  judgment 
antil  the  matter  be  finally  determined  ay  the 
Supreme  Coort" 

Defendant's  application  for  the  writs  was 
assigned  to  the  writer  for  action  In  vacation. 
The  Question  at  Issue  was  an  important  one 


Involving  the  an>eUato  jnrlsdlcUra  of  the 
Court  of  Appeal  of  the  state,  and  It  was 
deemed  proper  that  Ite  decision  should  not  be 
made  to  rest  upon  a  dedsion  of  one  of  the 
Courts  of  Appeal  (supposed  Inferentlally  to 
be  supported  as  to  Its  correctness  by  the  re- 
fusal of  a  single  justice  to  order  the  judgment 
to  be  sent  to  tbis  court  for  review),  but  should 
be  settled  finally  by  direct  action  of  toils  court 
It  was  also  deemed  proper  to  have  this  court 
pass  upon  the  proper  course  to  pursue  In  ref- 
erence to  the  alternative  donand  contolned  in 
the  applicatlcm  for  a  certiorari  and  prohibi- 
tion to  Issue  to  the  First  district  court  for 
the  parish  of  Caddo. 

The  defendant  concedes  that  the  case  was 
not  appealable  on  its  merits.  He  contends : 
That  the  district  judge  In  rendering  judgment 
under  the  verdict  went  further  than  the  Jury, 
and  wholly  without  authority  of  law  con- 
demned him  to  pay  the  costs ;  that  no  ftiutt 
or  wrongdoing  was  diarged  against  him  In 
the  matter  of  the  election ;  that  the  election 
was  set  aside  solely  by  reason  of  Insulari- 
ties Ob  the  part  of  the  election  commission- 
ers over  whose  actltms  he  had  no  control; 
Qiat  he  did  not  bring  the  suit  as  jrialntlff, 
but  was  forced  into  It  as  a  defendant;  that 
there  is  no  salary  or  perquisites  attached  to 
the  office  of  councilman  of  Shreveport;  that 
it  Is  against  public  policy  that  a  citizen  act- 
tog  solely  In  discharge  of  bis  duty  as  a  citi- 
zen should  be  charged  with  the  coats  of  an 
action  In  which  the  public  itself  is  the  real 
party  in  interest ;  that  he  made  an  InefEMtual 
effort  to  rectify  matters  Uirongh  a  motion 
for  a  new  trial  and  the  suspenaiTft  appeal  tak- 
en by  him  to  the  Court  of  Appeal  from  tliat 
part  of  the  judgment  condemning  him  to  pay 
costs  amounting  to  over  $100.  He  urges  that 
the  Coort  of  Appeal  erred  in  holding  that  It 
had  no  jurisdiction;  that  it 'is  well  settled 
that  an  appeal  may  be  token  on  question  of 
costs  alimew  He  maintains  that,  where  the 
appeal  Is  on  the  merlto  of  toe  case,  the  ques- 
tion of  costs  as  an  incident  tlwreto  goes  with 
the  appeal  on  the  merits ;  but  where  there  is 
no  appeal  on  the  merits  of  a  case,  and  the 
amounts  involved  are  the  costs  alone,  the  case 
goes  to  th^  Suprrane  Court  or  the  Court  of 
Appeal,  according  as  the  amount  of  the  costs 
gives  the  one  court  or  the  other  jurisdiction ; 
and  that  It  is  immaterial  In  such  a  case 
whether  the  costs  be  taxed  simultaneously 
with  the  rendition  of  Judgment  and  in  the 
Judgment  Itself,  or  later  on  a  rule.  He  re- 
lies upon  the  cases  of  Rob  sou  v.  Beasley,  110 
La.  387,  44  South.  136,  and  Freie  v.  Luben, 
107  La.  79.  31  South.  634,' and  refers  the  court 
to  those  cases. 

In  the  brief  on  behalf  of  defendant,  It  la 
urged : 

"That  the  Court  of  Appeal  fell  into  the  error 
of  supposing  that  this  case  Is  governed  by  arti- 
cle 01  of  the  Code  of  Practice." 

He  Inclsts  that,  while  that  article  would 
have  been  applicable  bad  he  appealed  from 
the  merits  of  the  case.  It  Is  different  where 
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he  does  not  appeal  from  the  jadgment  on  the 
mra-its.  He  says  that  he  does  not  contest  the 
correctness  of  the  Judgment  on  the  merits. 
He  admits  its  correctness  and  concedes  It  Is 
Dovr  final.  He  nrges  that  i3xe  articles  of  the 
Code  of  Practice  do  not  prohibit  an  appeal 
on  the  question  of  costs  alone,  where,  as  in 
the  present  case,  the  case  la  not  appealable 
on  the  merits;  that  the  Supreme  Court  has 
frequently  sustained  apptels  from  particular 
parts  of  judgment.  He  says  tluit  this  case 
ts  covered  by  Robson  t.  Beasl^,  119  La.  387, 
44  south.  136,  differing  only  In  the  fact  that 
In  this  case  ttaere  was  no  rule  to  tax  costs ; 
hut  he  says :  That  such  rule  was  not  neces- 
sary, as  the  Judgment  on  a  rule  would  simply 
Ox  the  amount  which  Is  not  In  dispute.  That 
the  plalntlCF  has  never  had  the  costs  taxed. 

"That  the  question  involved  herein  Is  not 
what  is  the  amount  of  the  costs,  but  who  ia  to 
pay  them,  and  this  was  settled  by  the  judg- 
ment itself;  hence  the  appeal  from  that  part 
of  the  judgment  condemning  defendant  to  pay 
the  costs." 

D^endant'8  couns^  say : 

"We  understand  that  the  sole  question  now 
before  the  Supreme  Court  is  whether  or  not  the 
Court  of  Appeal  had  jurisdiction." 

Notwithstanding  this  declaration,  counsel 
argue  the  qoestlon  as  to  wbeth^  under  the 
law  the  purpose  of  showing  that  the  act  of 
1890,  providing  that  the  par^  cast  In  a  con- 
test for  a  state  or  parish  office  should  pay 
the  costs,  does  not  cover  a  contest  for  a  mu- 
nicipal office. 

Defendant  prays  that  the  case  be  remand- 
ed to  the  Court  of  Appeal  and  ordered  rein- 
stated for  hearli^;  but  should  this  court 
determine  that  the  Court  of  Appeal  was  not 
in  error,  in  dismissing  the  appeal,  he  renews 
bis  alternative  prayer  for  a  writ  of  certiorari 
or  prohibition  to  the  district  court 

In  its  (v>lnfon  dismissing  the  appeal;  it  Is 
stated  that  the  costs  In  the  suit  amounted 
to  over  $S00.  The  court  cites  article  98  of 
the  Ocmstltutlon,  which  fixes  Jurisdiction  of 
the  Courts  <tf  Appeal  and  article  91  of  the 
Code  of  Practice,  as  prohibiting  the  consid- 
eration of  either  interest  or  costs  in  deter- 
mining Jurisdiction.  The  court  «aid: 

"In  determining  Jurisdiction  regard  must  be 
had  to  the  conditions  existing  at  the  time  of 
filing  of  the  suit.  When  the  present  suit  was 
filed,  the  question  of  costs  was  not  a  matter  in 
dispute.  It  is  true  that  appellate  courts  are 
frequently  called  upon  to  determine  questions 
relating  to  costs;  but  this  is  because  such  mat- 
ters ar«  incidental  to  the  thing  in  dispute  over 
which  they  have  jurisdiction.  It  might  be 
(though  this  is  doubtful)  that  we  could  review 
the  judgment  of  the  district  court  on  an  injunc- 
tion to  restrain  an  execution  for  the  coeta  here 
involved,  or  possibly  on  a  rule  to  tax  costs,  it 
it  had  not  already  been  done.  The  latter  con- 
tingency existed  in  the  Beasley  Case  upon  which 
counsel  for  defendant  relies,  and  not,  as  in  the 
case  at  bar,  simply  as  a  part  of  a  judgment  in 
case  over  which  we  have  no  jurisdiction.  As 
we  view  the  situation,  counsel  is  asking  at  our 
hands  the  exercise  of  the  Bupervisory  control 
over  the  district  court  in  order  to  correct  an 
alleged  error  by  the  judge  thereof.  The  Con- 
stitution has  Intrusted  this  iwwer  to  the  Su- 


preme Court  alone.  If  counsel  are  correct  in 
their  contention,  the  city  (of  Shreveport),  and 
not  the  defendant,  is  liable  for  the  costs.  Tbey 
have  an  adequate  remedy,  we  think,  of  invoking 
the  supervisory  jurisdiction  of  the  Supreme 
Court  For  this  reason  the  appeal  is  dis- 
missed." 

We  are  of  the  opluloD  that  the  Judgment 
of  the  Court  of  Appeal  sought  to  be  reviewed 
Is  correct  The  action  brought  by  Deal  was 
one  unappealable  either  In  whole  or  In  part 
to  the  Court  of  Appeal.  Rev.  St.  SS  1422. 
1423.  The  district  court  In  rendering  Judg- 
ment In  the  case  was  not  silent  as  to  the 
question  of  costs,  leaving  that  matter  open 
to  be  determined  under  articles  523,  549,  and 
551  of  the  Code  of  Practice.  By  express  de- 
cree of  the  court  the  costs  were  thrown  upm 
the  defendant  The  decree  on  that  subject 
was  an  Integral  part  of  the  Judgment  and 
could  not  be  detached  from  It  and  made  the 
subject  of  a  separate  partial  appeal.  Frith  v. 
Pearce,  105  La.  199,  29  South.  809.  If  the 
district  Judge  threw  the  costs  upon  one  who 
under  the  law  was  not  liable  for  them,  he. 
In  so  doing,  exceeded  his  authority.  The  par- 
ty Injured  thereby  was  not  without  remedy; 
but  the  remedy  would  not  be  by  appeal.  The 
Court  of  Appeal  correctly  held  that: 

"Defendant,  through  an  attempted  appeal  to 
it  was  aeeklng  to  have 'It  exeirlne  supervisorr 
control  over  the  Judgment  of  the  district  court, 
and  that  it  liad  no  sudi  powar  under  the  Cmi- 
stitutioD." 

Article  98  of  the  Constitution  declares  that 
except  as  otherwise  provided  In  that  Instru- 
ment, Courts  of  Appeal  have  appellate  Juris- 
diction only.  They  have  power,  under  artlde 
104,  to  issue  writs  of  mandamus,  prohibition, 
and  certiorari  In  aid  of  their  appellate  Juris- 
diction ;  but  In  this  Instance  they  have  no 
such  appellate  Jurisdiction.  The  Judgment  of 
the  Court  of  Appeal  herein  sought  to  be  re- 
viewed was  correct,  and  it  is  hereby  affirmed, 
and  the  costs  of  the  present  proceeding  are 
hereby  deo-eed  to  be  home  by  the  def«idant 
Having  so  decided,  the  next  question  Is  as  to 
what  course  we  should  pursue  in  respect  to 
defendant's  alternative  prayer  for  a  writ  of 
certiorari  or  prohibition  to  the  First  district 
court  We  have  presently  the  record  of  the 
case  before  us  under  the  order  heretofore 
rendered  herein. 

We  think  the  proper  action  to  be  taken 
on  the  alternative  prayer  Is  to  rule  the  Judge 
of  the  First  district  court,  Hon.  T.  F.  Bell, 
to  show  cause  why  the  writs  of  certiorari  and 
prohibition  should  not  be  granted,  aud  why 
the  Judgment  of  the  said  First  Judicial  dis- 
trict court  condemning  the  defendant,  Thomas 
G.  Hodge,  to  pay  the  costs  In  the  matter  of 
Charles  Deal  v.  Thomas  O.  Hodge,  shoold 
not  be  set  aside  and  annulled  as  unanthorlz- 
ed  by  the  law. 

It  is,  accordingly,  hereby  ordered,  to  the 
end  that  the  legality  of  the  said  Jadgment 
condemning  said  Hodge  to  pay  costs  be  in- 
quired Into,  that  T.  F.  Bell.  Judge  of  the 
First  Judicial  district  court  In  and  fOr  the 
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parish  of  Caddo,  do  ehovr  cause  before  tbls 
ooQit  tbe  15tb  day  of  November,  1909,  at  11 
o'clock,  why  tbe  judgment  of  tbnt  court  con- 
demnlug  Tbomas  O.  Hodge,  defendant  In  the 
rase  of  Charles  Deal  v.  Tbomas  G.  Hodge,  to 
pay  the  costs  of  that  suit,  should  not  be  an- 
nulled, avoided,  and  reversed,  and  why  satd 
court  should  Dot  be  prohibited  from  taking 
any  further  action  In  tbe  execution  of  said 
Judgment.  It  is  further  ordered  that,  until 
further  ordered,  the  said  court  be  restrained 
in  the  execution  of  said  Judgment,  lu  enfor- 
cing payment  of  the  costs  from  said  Hodge. 
It  Is  further  ordered  that  the  parties  be  no- 
tffled  In  the  premises. 


(124  La.) 
No.  1T,959. 
DEAL  V.  HODGE. 
In  re  HODGE. 
(Snpreme  Coiirt  ot  Louisiana.    Nor.  29,  1909.) 

1.  Elections  (9  307*)  —  Contests  —  Costs  — 
Pabties  Liable. 

Under  Act  No.  59,  p.  57,  of  1880,  reqniring 
the  costs  to  be  Iwrne  by  the  mrty  cast  in 
salts  involving  state  and  parish  offices,  a  ci^  is 
not  liable  for  the  costs  of  a  contest  of  an  elec- 
tion for  membership  In  the  city  council ;  no 
statute  making  the  city  liable  for  such  costs. 

[Ed.  Note.— For  other  cases,  see  Eleclions, 
Cent.  Dig.  g  333 ;  Dec.  Dig.  f  807.*] 

2.  Costs  (j  3»)— Natobe. 

Costs  are  the  creatures  of  statutory  law. 
[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Vig-  ff  1.  4,  5;  Dec.  Dig.  $  3.*] 

Election  CMitest  between  Charles  Deal 
and  Tbomas  G.  Hodge.  The  election  was 
set  aside,  and  defendant  applies  for  writs 
of  certiorari  and  prohibition  to  review  the 
Judgment  in  so  far  as  It  condemned  him  to 
pay  costs.    Application  dismissed. 

See,  also.  123  La.  8G9.  48  South.  999;  60 
South.  820. 

Blancbard,  Barrett  &  Smith  and  Hall  & 
Jack,  for  relator.  E.  W.  Sutherlin,  L.  C. 
Butler,  and  H.  C.  Fisher,  for  respondent 

PROVOSTY,  J.  Defendant  having  been 
returned  as  elected  over  plaintiff,  as  mem- 
ber of  council,  city  of  Sbreveport,  plalntitf 
broo^t  this  suit  contesting  the  election. 
The  court  set  aside  the  election,  and  con- 
demned  defendant  to  pay  the  costs,  amount- 
ing. It  Is  said,  to  over  $500.  Defendant  asks 
this  court  to  review  that  decision  in  so  far 
as  It  mmdemns  him  to  pay  the  costs.  He 
refers  to  the  decision  of  this  court  In  tbe 
cases  of  Borgstede  v.  Clark,  5  La.  Ann.  733. 
Lanier  t.  Qallatas,  13  JjB.  Ann.  175,  and 
Duson  T.  Thompson,  32  La.  Ann.  861,  as  a 
settled  Jurl^rudence  to  tbe  effect  that,  ex- 
c^t  as  otherwise  expressly  provided  by  law, 
the  costs  of  a  contested  election  case  should 
not  be  borne  by  the  party  cast,  but  by  the 
public.  Tbe  two  latter  decisions  are  found- 
ed on  tbe  first,  and  tbe  first  Is  founded  up- 


on supposed  motives  of  public  policy.  These 
motives  of  public  policy  were  sufTered  to 
override  the  expre^  provision  of  the  Code 
of  Practice  requiring  the  costs  to  be  borne 
by  the  party  cast  It  was  doubtless  In  view 
of  that  Jurisprudence  that  Act  No.  59,  p.  57, 
of  1880,  was  passed,  requiring  the  costs  to 
be  borne  by  the  party  cast  In  suits  Involving 
state  and  parish  offices.  That  act  does  not 
mention  municipal  offices;  but  It  unques- 
tionably ado]>ts  a  different  public  policy  from 
that  on  which  the  abtvt^e-named  declsious 
are  based,  and,  tbe  reason  of  those  decisions 
ceasing,  the  decisions  themselves  lose  their 
authority.  It  is  not  very  apparent  bow  the 
municipality  could  be  condemned  to  pay  the 
costs  of  a  suit  to  which  it  is  not  a  party. 
"Costs  are  tbe  creatures  of  statutory  law." 
Johnson  v.audge,  107  La.  70.  31  South.  64r>; 
Opelousas,  etc.,  R.  R.  Co.  v.  St  Landry,  121 
La.  802,  46  South.  810.  No  statute  makes 
the  city  of  Sbreveport  liable  for  tbe  costs  of 
tbls  suit 

Tbls  application  for  writs  of  certiorari 
and  prohibition  Is  therefore  dismissed,  and 
relator  Is  condemned  to  pay  the  coats  there- 
of. 


(124  La.) 
No.  17,554. 

BANK  OP  BERWICK  et  al.  v.  GEORGE 
VINSON  SHINGLE  &  MFG.  CO., 
Limited,  et  al. 

(Supreme  Court  of  Louisiana.    Nov.  29,  1900.) 

1.  ExIX^UTOb's  AHD  ADUiniSTRATORS  (J  428*)— 

Actions  —  Fraudulent  Convkvakces  — 
Death  op  Debtor— Rights  of  Creditors. 
Judgment  creditors  of  a  deceased  debtor 
have  a  right  of  action  to  annul  any  contract  of 
their  debtor  made  in  fraud  of  tiieir  rights.  The 
right  of  the  successiOQ  representative  to  sue  to 
annul  fraudulent  or  illegal  contracts  is  not  ex- 
clusive. 

[Ed.  Note.-~For  ether  cases,  see  E^cecntors  and 
Administrators.  Cent  Dig.  H  lOtiO,  1000%; 
Dec.  Dig.  I  423.*] 

2.  Fraudulent  Conveyances  (§  27*)— Mobt- 

QAGE3. 

A  mortgage  given  to  secure  an  actual  loan 
of  money  may  be  fraudulent  as  to  creditors,  if 
made  with  the  common  intent  to  screen  the  prop- 
erty of  the  insolvent  debtor  from  the  pursuit  of 
his  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  M  60-71 ;  Dec.  Dig.  | 
27.*] 

3.  CORPOBATIONS  (I  S8T*0— CONTOACT  OF  COB- 
POBATIOR— KIOHTB  OF  CBEDITOBB. 

An  ultra  vires  contract  of  a  corporation, 
like  any  other  conttact,  may  be  impeached  as  in 
fraud  of  creditors. 

fEd.  Note.— For  other  cases,  see  Corporations, 
Cent:  Dig.  S  1552i!  Dec.  Dig.  I  387.*] 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court  Parish  of  St  Mary ;  Charles  A. 

O'NIell,  Judge. 

Action  by  the  Bank  of  Berwick  and  others 
against  tbe  George  Vinson  Shingle  &  Manu- 


*For  other  cum  «m  Mune  topic  and  section  NDUBBR  la  Dm.  A  Am.  DIbb.  1907  to  data,  ft  Reporter  IndexM 
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factoring  Company,  Limited,  and  otbers. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peaL  Beveised  and  remanded. 

Paul  Kramer,  for  appellants.  F(rater,  Mil- 
ling &  Godcbauz,  and  Alexis  Brian,  for  ap- 
pellees. 

LAXD,  J.  PlalntUb'  petition  was  dismiss- 
ed on  an  exertion  of  no  cause  and  right  of 
action,  and  they  have  appealed. 

The  Bank  of  Berwick  and  J.  H.  Meoge  & 
Sods,  Judgment  creditors  of  Theodore  A. 
Tborgeson,  deceased.  Instituted  this  suit 
against  the  d^endant  company  and  the  legal 
representatives  ot  the  said  decedrait,  for  tbe 
purpose  of  annulling  and  avcddlng,  and  of 
canceling  and  erasing  from  -the  record,  a  cer- 
tain act  of  special  mortgage  of  date  October 
11,  1907,  executed  by  the  said  Thorgeson  In 
favor  of  the  defendant  company  to  secure  the 
payment  of  the  promissory  note  of  the  said 
mwtgagor,  and  by  him  indorsed  In  blank,  for 
the  sum  of  $5,000.  The  consideration  of  the 
note  and  mortgage  was  the  sum  of  $S,000 
borrowed  by  the  said  Thorgeson  from  the  de- 
fendant company. 

The  grounds  of  alleged  nullity  are  as  fol- 
lows: That  the  defendant  company  was  not 
authorized  by  Its  charter  to  loan  money  and 
take  mortgages  or  any  other  kind  of  aecurlty, 
end-that  consequently  the  contract  In  question 
was  an  ultra  vires  act  on  the  part  of  said  cor- 
poration, and  was  and  cannot  be  exercised  or 
enfbrced  to  the  injury  of  petitioners  aa  creu- 
Itors  of  the  said  Thoi^on  at  the  date  of 
the  execution  and  delivery  of  said  note  and 
act  of  mortgage. 

That  at  said  time  said  Thorgeson  was  Insol- 
vent, and  his  financial  condition  was  well 
known  to  the  officers,  directors,  and  attor- 
neys of  defendant  company;  and  that  said 
ultra  vires  contract  was  in  fraud  of  petition- 
ers' rights  as  creditors,  and  works  great  In- 
Jury  to  petitionera 

That  the  property  mortgaged  as  aforesaid 
is  the  only  pn^rty  out  of  which  petitioners 
will  be  able  to  realize  anything  out  of  their 
Judgments  against  the  said  Thorgeson. 

The  petition  allies  that  the  defendant 
company  Is  a  corporation  o^nlzed  under 
the  laws  of  the  state  of  Louisiana.  The  char- 
ter Is  not  annexed  to  the  petition ;  but  it  is 
alleged  that  the  company  is  not  authorized 
by  Its  charter  to  loan  mon^  or  take  mort- 
gages or  any  other  kind  of  security.  For  the 
purposes  of  tiie  exception.  It  therefore  must 
be  taken  as  true  that  the  alleged  contract  of 
loan  and  mortgage  was  bd  ultra  vires  act  of 
the  corporation  made  in  fraud  of  plalntltts* 
rights  as  creditors.  It  may  be  Uiat  on  the 
trial  of  the  case  on  the  merits  the  defepd- 
ant  company  may  be  able  to  show  that  it  had 
implied  power  to  make  the  particular  loan  In 
question,  and  that  the  transaction  was  bona 
fide  and  In  the  usual  course  of  business. 

Plaintiffs'  petition  discloses  two  causes  of 
action ;  one  to  revoke  a  contract  as  In  fraud 


of  creditors,  and  die  other  to  have  the  con- 
tract declared  null  and  void  ab  Initio  as  il- 
1^1.  If  either  cause  of  action  be  good  in 
law,  the  general  demurrer  filed  by  the  def«id- 
ant  Is  bad. 

We  think  that  the  plalntlffB,  as  Judgment 
creditors  of  the  deceased,  have  at  least  a 
standing  to  sue  to  annul  the  contract  on  the 
ground  of  fraud  and  Injury.  The  right  of 
Judgment  creditors  to  sue  to  cancel  and  ««se 
apparent  mortgage  on  the  pro[>erty  of  the 
debtor  is  too  well  settled  for  dlqE^ute.  Bus- 
8ler6  V.  Williams,  37  h&.  Ann.  387. 

ThO  right  of  a  Judgment  creditor  to  sue 
to  annul  an  allied  Illegal  sale  and  bring  the 
property  back  into  the  succession  was  affirm- 
ed In  Neda  v.  Fontenot,  2  La.  Ann.  782. 
and  this  doctrine  was  an^roved  in  Heirs  v. 
Lavedan,  40  La.  Ann.  923,  22  South.  214, 
and  Hardy  v.  Pecot,  113  La.  350,  36  South. 
092. 

In  Judson  v.  Connolly,  4  La.  Ann.  169.  it 
was  held  that  the  administrator  of  an  Insol- 
vent succession,  as  the  representative  of  the 
creditors,  may  maintain  an  action  for  th^ 
benefit,  to  annul  a  simulated  sale  and  recovor 
property  belonging  to  the  succession.  This 
case  in  no  way  militates  against  the  doctrine 
that  the  creditors  themselves  may  maintain 
such  a  suit  tn  their  own  right,  especially 
where  it  appears  that  the  administrator  has 
taken  no  action  In  tlie  premises. 

Article  1970  of  the  Civil  Code  declares 
that: 

"The  ^aw  gives  every  creditor,  when  there  Is 
no  cession  m  goods,  as  well  aa  the  representa- 
tion of  all  the  crediton  where  there  Is  any  sndi 
cetsioD,  or  other  proceedings  by  which  they  are 
everlastingly  represented,  an  action  to  aaanl 
any  contract  made  in  fraud  of  their  rights." 

This  article  refers  to  insolvent  proceedings. 
The  right  of  a  trustee,  receiver,  or  syndic  to 
sue  does  not  exclude  the  right  of  Judgment 
creditors  also  to  sue,  where  no  action  has 
been  taken  by  their  representative  to  protect 
their  Interests. 

The  present  suit,  in  part  at  least.  Is  a  rev- 
ocatory action  to  set  aside  a  contract,  as  In 
fraud  of  creditors. 

The  fact  that  Thorgeson  was  insolvent  and 
that  the  defendant  company  was  aware  of 
his  financial  condition  at  the  time  the  loan 
was  made,  may  not  in  themselves  constitute 
a  fraudulent  transaction.  Brown  v.  Kenner, 
3  Mart.  (O.  S.)  270.  But  It  is  alleged  that 
said  contract  was  made  in  fraud  of  creditors 
and  to  their  injury.  If  such  be  the  case,  and 
both  parties  participated  In  the  frandulent  In- 
tent to  defeat  ttie  pursuit  of  creditors,  th«i 
the  bare  circumstance  that  the  money  was 
loaned  would  not  p^rge  the  tramactlon.  In 
mortgaging  property,  the  fraud  is  operated  by 
the  Incumbrance  of  the  property  and  the 
placing  ot  the  money  borrowed  b^ond  the 
reach  of  creditors.  In  principle  then  is  no 
difference  between  a  fraudulent  mortgage 
and  a  fraudulent  Bal&   Fraud  may  exist  In 
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on  onerooB  contract  If  botb  partlM  bave  « 
fraudulent  Intent  Civ.  Code,  art  1982.  Ibe 
law  protects  third  persons  only  wben  they 
contract  In  good  faltb  or  In  the  usual  course 
of  business  with  the  InsolTent  debtor.  Ut. 
Code,  arts.  1979-1^6. 

The  aUegatloDB  of  the  petition  suffice  to 
negative  the  conclusion  that  the  transaction 
was  made  In  good  falfb  and  In  the  usual 
course  of  business.  We  cannot  assume  that 
the  money  loaned  was  used  by  the  borrow- 
er to  pay  hlB  debts.  The  allegations  of  the 
[>etition  forbid  such  an  assumption  as  far  as 
the  plalntllfB  are  concerned. 

It  Is  earnestly  contended  by  the  defendant 
that  the  plaintiffs,  as  judgment  creditors, 
have  no  standing  to  Impeach  the  mortgage 
as  an  ultra  vires  act  of  the  corporation,  l>e- 
canse  Thorgeson,  having  received  the  money, 
would  not  be  permitted  to  set  up  the  defense 
of  ultra  Tires  while  he  retained  the  frulta 
or  beneSts  of  tbe  contract,  and  because  the 
state  alone  can  maintain  proceedings  against 
a  corporation  which  has  exceeded  Its  charter 
powers;  but  these  propositions  leave  out  the 
element  of  fraud  charged  in  the  petition. 
Whether  a  contract  be  valid  or  Invalid,  it 
may  be  revoked  when  made  In  fraud  of  cred- 
itors and  to  their  prejudice.' 

The  general  doctrine  that  la  executed  ul- 
tra Tires  contracts,  third  persons  cannot  ques- 
tion the  title  of  the  corporation,  and  that 
such  title  Is  good  exc^t  against  the  state 
alone^  may  be  conceded,  but  does  not  meet 
the  cue  at  bar,  involving  the  right  of  Judg- 
ment creditors  to  question  an  ultra  vires  act 
of  mortgage  alleged  to  be  fraudulent  and  in- 
jurious to  them. 

On  general  principles  a  judgment  creditor 
has  a  right  of  action  to  annul  any  real  con- 
'  tract  of  the  debtor  made  in  fraud  of  bis  rl^t. 
ClT.  Code,  art  1970.  A  forttorl  a  judgment 
creditor  has  a  right  of  action  to  annul  simu- 
lated contracts  or  contracts  made  in  violation 
of  law  and  In  fraud  of  his  rights. 

In  the  opinion  of  the  district  Judg^  and 
In  ttie  oral  and  wrlttoi  arguments  of  conn- 
s' in  tills  court,  the  Important  and  difficult 
qaestiona  relative  to  the  ultra  vires  contracts 
of  corporations  have  tieen  discussed  with 
great  ability. 

We  do  not  deem  It  necessary  to  consider 
and  determine  such  questions  on  this  appeal, 
MB  the  case  as  presented  may  be  disposed  of 
OD  the  allegatl(ai8  of  fraud  and  Injury. 

We  therefore  conclude  that  the  plalntlCb* 
petition  discloses  a  riSht  of  action  and  a 
cause  of  action. 

It  is  therefbre  ordered  that  the  judgment 
below  be  reversed*  and  it  la  now  ordered  that 
the  ezcepti<m  of  no  cause  of  action  l>e  ovei^ 
ruled,  and  that  this  cause  be  ronanded  for 
furtho'  proceedings  according  to  law,  and 
tliat  the  costs  of  this  appeal  be  paid  by  the 
defendant  corporation. 


024  La.) 
No.  17,9C7. 
STATE  V.  BABIl*. 
In  re  BABIN. 
(Supreme  Court  of  Louisiana.   Nov.  2%  1909.) 

1.  ATTOBNCT  AKO  OUEITT  Q  17*)  — Baii.  ob 

SCSETT. 

Under  Cir.  Code,  art  3042,  as  aniended  by 
Acts  1870,  p.  109,  No.  67,  and  article  3004,  pie- 
scribing  the  qualifications  of  sureties,  an  attor- 
oer  may  become  a  surety  on  his  client's  bail 
bond,  Dotwitbstanding  a  rule  ot  court  declar- 
ing tiuLt  attorneys  shall  not  bs  accepted  as  sure- 
ties on  the  bail  oOnds  of  ftelr  clients. 

[Ed.  Note. — ^For  other  cases,  see  Attorney  and 
Client,  Oenk  Dig.  {  25;  Dec.  Dig.  |  17.*] 

2.  Attobnbt  Awn  Cleekt  (|  17*)— Sukcties— 
"Ant  Judicial  ob  Ministebzal  OmoEB." 

Acts  1880.  p.  18,  No.  11,  making  it  unlaw- 
ful for  any  judicial  or  ministerial  officer  of  aay 
of  the  cour^  of  the  state  to  go  ball  for  any 
prisoner,  etc.,  refers  ezcluslvely  to  audi  officers 
as  Judges,  clerics,  sheriffs,  and  their  deputies, 
etc.,  as  directly  conatitute  the  machinery  of  tbe 
court  and  does  not  prohibit  an  attorney  from 
becoming  a  surety  on  his  client's  bail  bond, 
though  an  attorney  is  an  officer  of  the  courts 
generally. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
aient.  Cent  Dig.  |  25 ;  Dec  Dig.  |  17.«] 

Application  by  George  E.  Babin  for  a  writ 
of  mandamus  against  the  Judge  of  the  Juve- 
nile Court,  Parish  of  Orleans,  to  compel  the 
acceptance  of  a  ball  bond.  Peremptory  man- 
damus awarded. 

W.  A.  Bohna,  for  relator.  Walter  Oulon. 
Atty.  Oen.,  and  St  Clair  Adams,  Dlst  Atty. 
(B.  O.  Pleasant,  of  counsel),  for  respondent 


PROVOSTT,  J.  The  relator  asks  for  a 
mandamus  to  compel  the  acceptance  of  bis 
attorney  as  surety  on  his  bail  bond.  'The 
respondent  judge  assigns,  as  bis  reason  for 
refusing  to  accept  the  surety,  that  by  a  rule 
of  his  court  attorneys  are  not  accepted  as 
sureties  on  the  bail  bonds  of  their  clients. 

That  attorneys  may  go  surety  for  their  cli- 
ents, notwithstanding  a  rule  of  court  to  the 
contrary,  has  been  held  In  a  civil  case.  Daly 
T.  Duffy,  26  La.  Ann.  468.  And  tbe  decision 
has  equal  force  in  a  criminal  case,  since  the 
qualification  of  sureties  Is  a  matter  of  statu- 
tory law.  ClT.  Code,  art  3064;  Id.  art.  3042. 
as  amended  by  Act  No.  67,  p.  109,  of  1876. 
And,  of  course,  a  statute  cannot  be  Changed 
by  a  rule  of  court 

The  learned  respondent  judge  has  not  as- 
signed Act  No.  11,  p.  18,  of  1880,  as  a  basis 
for  his  action.  Nevertheless  we  have  con- 
sidered whethei'  said  act  disqualifies  a  lawyer 
from  going  bail  for  his  client  and  ttave  con- 
cluded that  It  does  not    It  reads: 

"Section  1.  Be  It  enacted  by  the  General  As- 
sembly of  the  state  of  Louisiuia,  that  hereafter 
It  shall  not  be  lawful  for  any  Judicial  or  minis- 
terial officer  ot  any  of  the  courts  of  this  state, 
to  go  bail  for  any  prisoner  or  other  person  In 
any  prosecution  or  criminal  proceeding  in  their 
respective  courts,  or  to  become  surety  for  the  ap- 
peai'ance  of  any  prisoner  or  other  person  before 
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their  respective  coarts  to  answer  any  criminal 
cli&rge. 

"Sec.  2.  Be  it  further  enacted,  etc.,  that  any 
judicial  or  ministerial  officer  who  violates  the 
foregoing  aectitnt  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conTiction  shall  be  fined 
or  imprisoned,  or  both,  at  the  discretion  of  the 
court,  or  shall  be  sentenced  to  labor  on  the 
public  works,  roads,  or  streets  of  the  parish  or 
city,  as  the  case  ma;  be,  for  a  term  not  to  ex- 
ceed six  months." 

We  tblnk  that  this  act  has  reterence  ex- 
clusively to  those  officers,  such  as  judges, 
clerks,  and  shwiffs,  and  their  deputies,  criers, 
stenographers,  etc.,  who  more  directly  than 
the  lawyer  constitute  the  machinery  of  the 
court  True,  the  lawyers  of  the  state  are.  In 
a  certain  sense,  officers  of  the  courts  of  the 
state;  but  tbey  are  the  officers  of  the  courts 
generally,  not  of  any  "respective  courts." 
If  this  statute  had  reference  to  lawyers,  a 
lawyer  would  be  dlsquallfled  from  going  ball 
on  the  bond,  not  merely  of  his  client,  but  of 
anybody  In  a  criminal  case — as  well  on  a 
bond  In  another  parish  as  in  his  own,  since 
he  Is  licensed  to  practice  in  every  court  of 
the  state,  and  hence  Is  as  much  the  officer  of 
one  court  as  of  another.  A  lawyer  signing 
a  ball  bond  In  any  court  of  the  state  would 
be  committing  a  crime.  Such  cannot  be  the 
Intendment  of  the  statute. 

The  mandamus  Is  made  peremptory. 


(124  La.) 
No.  17,635. 
BENOIT  V.  BENOIT. 
(Supreme  Court  of  Louisiana.    Dac.  13,  1909.) 

Appeal  from  Fifteenth  Judicial  District  Court, 
I'ariBh  of  Calcasieu  ;  Winston  Overton,  Judge. 

Action  by  Simeon  Benoit  against  Bva  Benolt. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Goudeau  &  Barbe,  for  appellant  Williams  & 
Williams,  for  appellee. 

PROVOSTT,  J.  The  defendant  wife  has  ap- 
pealed from  a  judgment  decreeing  a  divorce  on 
the  ground  of  her  adultery.  The  only  point  urg- 
ed by  her  counsel  is  that  the  testimony  of  the 
witnesses  to  the  adultery  is  incredible.  The  trial 
judge  believed  the  testimony,  and  we  see  no 
reason  for  not  following  his  example. 

Judgment  affinned. 


BROWARD  et  al.  v.  MABRY. 
(Supreme  Court  of  Florida,  Divi^on  A.  Nov. 
16,  1009.) 

1.  Navigable  Waters  (5  36*)— Lands  Undeb 
Water— OwNEBSH  IP. 

Under  the  common  law  of  England,  the 
crown  in  its  sovereign  capacity  held  the  title 
to  the  beds  of  navigable  or  tide  i;i'aters,  includ- 
ing the  shore  or  the  space  between  high  and  low 
water  marks,  in  trust  for  the  people  of  the  realm 
who  had  rights  of  navigation,  commerce,  fishing, 
bathing,  and  other  easements  allowed  &y  law 
in  the  waters.  This  rule  of  the  common  law 
was  applicable  In  the  English  colonies  of  Amer» 
ica. 

lEd.  Xote. — For  other  cases,  see  Kavigable 
Waters.  Cent.  Dig.  §  180;  Dec.  Dig.  I  3Q.*] 


2.  NaVIOABUG  WaRBS  d  86*)— Et&ITDS  UlVDEB 

Water— OwNEBSHiP. 

After  the  Revolution,  resulting  in  the  in- 
dependence of  the  American  states,  title  to  the 
beds  of  all  waters,  navigable  in  fact,  whether 
tide  or  fresh,  was  held  by  the  states  in  which 
they  were  located,  in  trust  for  all  the  people  of 
the  states  re^)ectively. 

W'Ed.  Note. — For  other  cases,  see  Navigable 
aters,  Cent  Dig.  8  1S4 ;  Dec.  Dig.  1  36.*] 

3.  Navigable  Waters  (|  36*)— Lands  Under 
Wateb— Ownership: 

When  the  Constitution  of  the  United  States 
become  operative,  the  several  states  continued 
to  hold  the  title  to  the  beds  of  all  waters  within 
their  respective  borders  that  were  navigable  in 
fact  without  reference  to  the  tides  of  the  sea. 
not  for  purposes  of  disposition  to  indtvidoal 
ownerships,  but  such  title  was  held  in  trust 
for  all  the  people  of  the  states  respectively,  for 
the  uses  afforded  by  the  waters  as  allowed  by 
the  express  or  implied  provisions  of  law,  subject 
to  the  rights  surrendered  by  the  states  under 
the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {  184;  Dec  Dig.  S  36lj 

4.  Kavioable  Waters  (S  36*)— Lands  Undeb 
wateb--state  control. 

The  right  of  the  people  of  the  states  in  the 
navi^ble  waters  and  the  lands  thereunder,  in- 
cludmg  the  shore  or  space  between  ordinary 
high  and  low  water  marks,  relate  to  navigation, 
commerce,  fishing,  bathing,  and  other  easements 
allowed  by  law.    These  rights  are  designed  to 

Itnnnote  the  general  welfare  and  are  subject  to 
awful  regulation  by  the  states,  and  such  regu- 
lation b  subordinate  to  the  powers  of  CDagress 
as  to  Interstate  commerce,  navigation,  post 
roads,  etc.,  and  to  the  constitntlona]  gna  ran  ties 
of  private  property  rights. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  {  184 ;  Dec.  Dig.  I  3&*] 

5.  Navigable  Waters  (I  37*)— Lards  Undeb 
Wateb— Obants  bt  Sxatb— Riqdlation. 

The  trust  in  which  the  title  to  the  lands 
under  navigable  waters  is  held  is  governments! 
in  its  nature  and  cannot  be  wholly  alienated 
the  states.  For  the  purpose  of  enhancing  the 
rights  and  , interests  of  the  whole  people,  the- 
states  may  by  appKq>riate  means  grant  to  in- 
dividuals the  title  to  limited  portions  of  the 
lands  under  navigable  waters,  or  may  give  limit- 
ed privileges  therein,  but  not  so  as  to  divert 
them  from  their  proper  uses  for  the  public  wel- 
fsre,  or  so  as  to  relieve  the  states  respectively 
of  the  control  and  regulation  of  the  nses  af- 
forded by  the  land  and  the  waters,  or  so  as  to 
interfere  with  the  lawful  authority  of  Congress. 

[Ed.  Note. — For  other  cases,  see  NavigaUe 
Waters,  Cent.  Dig.  8  203;  Dec  Dig.  S  37.*] 

6.  Navigable  Watebs  (|  38*)— Lands  Undeb 
Water— Control  bt  State. 

New  states,  includii^  Florida,  admitted  "in- 
to the  Union  on  equal  footing  with  the  original 
states,  in  all  respects  whatsoever,"  have  the 
same  rights,  prerogatives,  and  duties  with  re- 
spect to  the  navigable  waters  and  the  lands 
thereunder  within  their  borders  as  have  the 
original  thirteen  states  of  the  American  Union. 
Among  these  prerogatives  are  the  right  and 
duty  of  the  states  to  own  and  hold  the  Isnds 
under  navigable  waters  for  the  beneSt  of  the 
people,  as  such  prerogatives  are  essential  to 
the  sovereignty,  to  the  complete  exercise  of 
the  police  powers,  and  to  the  welfare  of  the  peo- 
ple of  the  new  states  as  of  the  original  states 
of  the  Union. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  E  184;  Dec.  Dig.  t  36.*] 
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Kaviqablk  Watbbb  (I  36*)— Lum  Vnom 
Watek-^atk  Oontboi» 

The  prorisioQ  in  Act  Cong.  Marcb  3,  1845. 
c  48,  5  StBt  74&,  admitting  Florida  into  the 
Uuini  '^m  tfaa  opieH  coodltUM  that  (the  state) 
riiall  neTor  Interfere  with  tiie  pnmazy  disposal 
of  the  pinblic  lands  lying  within"  the  state,  haa 
reference  to  lands  within  the  territorial  limits 
of  the  state,  the  title  to  which  was  Is  the  Unit- 
ed States  for  its  own  pnn)oses,  as  distinguished 
from  lands  held  in  tmst  for  the  people,  such  as 
lands  under  navigable  waters,  which  ptiseed  to 
the  state  In  its  sovereign  capacity  to  be  held  by 
it  in  trust  for  the  people  thereof,  for  the  public 
pnrposes  antfaorised  by  law  subject  to  the  power 
«  Oongress  under  the  federal  Constitution. 

W'EJd.  Note.— For  other  cases,  see  Navigable 
aters,  Cent.  Dig.  S  1S4 ;  Dec.  Dig.  |  36.*] 

8.  States  (8  4*)— Relation  to  United  States 
—New  States— Equality  with  Othebh. 

After  the  United  States  acquired  by  treaty 
of  cession  from  Spain  the  territory  known  as 
"Ekst  and  West  Florida,"  such  territory  was 
held  subject  to  the  Constitution  and  laws  of  the 
United  States.  Upon  its  admission  into  the 
Union,  Florida  has  the  same  rights  and  dutiea 
of  sovereignty  that  the  original  states  of  the 
Union  have. 

fEid.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  2 ;  Dec.  Dig.  S  4.*] 

9.  Navigable  Waters  (8  I*)— Navioabiijtt. 

Whether  a  stream  or  body  of  water  Is  navi- 
j;able  for  useful  public  purXK>8es  is  to  be  de- 
termined by  the  application  of  existing  provi- 
sions and  principles  ot  law  to  particular  facts 
of  separate  cases. 

[Ed.  Note.— For  other  cases,  see  Navigably 
Water^  Cent  Dig.  «  6-16;  Dec.  Dig.  I  1.*] 

la  Navioabu  Watebs  (S  36*)— Natioabil- 

iTT— Test. 

Where  a  stream  or  body  of  water  is  perma- 
nent in  character,  and  In  its  ordinary  natural 
state  is  In  fact  navigable  for  useful  punmses, 
and  is  of  sufficient  size  and  so  ritoated  and  con- 
ditioned that  it  may  be  used  for  pnrpoees  com- 
mon to  the  public  in  the  locality  where  It  Is 
located,  such  water  may  be  regarded  as  being 
of  a  public  character,  and  the  title  to  the  land 
thereunder,  indndiiix  the  shore  or  space  batweoi 
ordinary  idgh  and  low  water  marks,  whan  not 
included  in  the  valid  terms  of  a  grant  or  convey- 
ance to  private  ownership,  is  held  by  the  state  In 
its  sovereign  capacity  in  trust  for  the  lawful 
uses  of  all  the  people  of  the  state  in  tibe  wat«r 
and  the  land,  subject  to  lawful  governmental 
regulation  of  such  uses. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  1  184;  Dec.  Dig.  I  36.*] 

11.  Navioabu  W.ATBBa  (|  1*)— Navioabiutt 
-Test. 

Capadty  for  navlntion,  not  usage  for  that 
purpose,  determines  toe  navigable  diaracter  of 
waters  with  reference  to  the  ownership  and  uses 
of  the  land  covered  bj  the  water. 

[SM.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  |  5;  Dec.  Dig.  |  1.*] 

12.  Navigable  Watebs  (1  37*)  — LiAnds  ok 
Natioablk  Watebs. 

Grants  and  conveyances  of  land  bordering 
on  navigable  waters  carry  title  in  general  to 
ordinary  high-water  marb  when  a  valid  ccm- 
trary  intent  does  not  appear. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  IMg.  18  201-227 ;  Dec  Dig.  fi  37  ;* 
Boundaries,  Cent  Dig.  S§  108-117.] 

13.  S^iwbht  Domain  (8  84*)  — Navigable 
Watebs  (|  89*)— Fbopebtv  Subject  to  Com- 
fbnsatton. 

Those  who  own  land  extending  to  ordinal/ 
bigh-water  mai^  of  navigable  waters  are  ri- 


parian holders,  who,  by  Implication  of  law,  and 
In  addition  to  the  ri^ta  of  nav^tion,  com- 
merce, fishing,  boating,  etc.,  common  to  the  pub- 
lic, have  in  general  certain  spedal  rights  in  the 
use  of  the  waters  opposite  their  holdings; 
among  them  being  the  right  of  access  frtHn  the 
water  to  the  riparian  land  and  perhaps  other 
easements  allowed  by  law.  These  sj)ecial  rights 
are  easements  incident  to  the  riparian  holding^ 
and  are  property  rights  that  mar  be  x^ilftted 
by  law,  but  may  not  be  taken  wiUioat  jnst  com* 
pensation  and  due  process  of  law. 

[E)d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  227:  Dec.  Dig.  I  84;*  Navi- 
gUe  Waters,  Cent  Dls.  I  243;  Dec.  Dig.  I 

14.  Natigabu  Watkbb  (I  36*)— Lands  Un- 

dkb  Watbb— R11U.BIAN  RiaaTS. 

Riparian  rights  arise  by  implication  of  law 
and  give  no  title  to  the  land  under  navigable 
waters  except  such  as  may  be  lawfully  acquired 
by  accretion,  reliction,  and  other  simUar  ligbts. 

[SA.  Note.^For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  I  185;  Dec.  Dig.  I  36.*] 

151  Navigabui  Watebs  (S  37*)— Lards  W- 

DEB  WaTEB— POWEB  TO  GBANT. 

Tbe  trustees  of  the  Internal  Improvement 
fund,  who  have  the  disposal  of  the  swamp  and 
overflowed  lands  of  the  state,  have  no  authority 
to  convey  tiie  title  to  the  lands  t(.nder  navigable 
waters  that  properly  belong  to  the  sovereignty 
of  the  state. 

lEd.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  I  203;  Dec  Dig.  I  37.*] 

16.  Navigable  Watebs  <f  37*)  —  Bifabiak 
Rights— Pbotbction— In  JUNCTION . 

Where  it  appears  that  the  waters  of  an 
inland  lalte  are  in  fact  navigable  for  useful  pub- 
lic purposes,  the  title  to  the  lands  under  such 
navigable  waters  is  held  by  the  stete  in  trust 
for  all  the  people  of  the  state  for  the  uses  and 

Sarposes  allowed  by  law,  and,  when  it  appears 
lat  the  owners  of  the  lands  abutting  on  the 
lake  are  entitled  to  the  riparian  rights  given 
by  law  to  such  owners,  a  contemplated  sale  or 
conveyance  of  the  lauds  under  tne  waters  of 
the  la^e  by  the  trustees  of  the  internal  improve- 
ment fund  may  be  enjoined  at  the  suit  of  sudb 
riparian  owners,  even  though  the  state  in  itri 
sovereignty  capadty  Is  not  specifically  made  a 
party  to  the  suit 

WEd.  Note.— For  other  cases,  see  Navigable 
aters,  Gent  Dig.  i  207;  Dee.  Dig.  I  87.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Conrt;  Leon  Gonnty; 
J.  W.  Malone«  Judge. 

Action  by  Elbert  N.  Mabry  against  N.  B. 
Broward  and  others,  as  Tmatees  of  the  In- 
ternal Improvement  Fund  of  tbe  State  oi 
Florida.  Decree  for  plaintlfr,  and  defend- 
ants appeaL  AfDnned  In'part^  and  reversed 
la  part 

W.  8.  Jfflmlnga,  L.  R.  Milton,. and  Park 
Trammell,  Atty.  Gen.,  for  appellants.  Fred 
T.  Myers,  for  appellee. 

WHITFIELD,  C.  J.  The  appellee  filed  In 
tbe  circuit  court  for  Leon  county  a  bill  In 
equity  allegii^.  In  brief:  That  township  2 
north,  of  range  1  west,  In  Leon  county,  Fla., 
was  surv^ed  by  James  Donelson  by  direc- 
tion of  the  United  States  government  In  1824 
according  to  tbe  system  of  surveying  adopt- 
ed and  then  In  aae  by  said  goreniment ;  that 
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wltbin  Bald  townalilp  2  and  townsblp  1  north, 
cf  rai^e  1  -west,  lying  to  the  south  of  town- 
ship 2,  was  a  natural  lake  designated  cm 
the  plats  of  the  surrey  as  "Lake  Jackson," 
by  which  name  It  has  since  been  generally 
known  and  called;  that  In  snrr^lng  said 
township  the  sectlonB  bordering  on  said  lake 
w«6  made  ftactlonal  sectloiu,  and  the  line 
of  the  lake,  where  the  said  fractional  sec- 
tions border  It,  was  meandered;  that  said 
lake  was  not  at  the  time  of  tbe  snrv^,  and 
has  never  be«i,  a  navigable  body  of  water ; 
that  sections  26  and  27  of  said  township  2 
are,  according  to  said  survey,  fractional  sec- 
tions bordering  <m  said  lake,  and  both  said 
sections  are  shown  1^  the  official  plat  of  said 
survey  to  be  subdivided  Into  lots;  that  sec- 
tion 27  Is  shown  to  comprise  but  two  lots, 
numbowd  1  and  2,  which  are  stated  on  the 
plat  to  contain,  respectively,  80  and  100  acres, 
but  <mly  lot  2  is  shown  to  border  on  tbe  wa- 
ters of  said  lake;  that  section  26  is  shown 
to  comprise  T  lots,  but  only  lot  5  of  said  sec- 
tion, which  Is  stated  on  said  plat  to  contain 
103^  acres,  Is  shown  to  border  on  the  wa- 
tern  of  said  lake;  that  In  1825  James  Dlck- 
erson  purchased  from  the  United  States  at 
private  cash  entry  lots  1  and  2  of  sectlim 
27,  township  2  north,  range  1  west;  that 
said  lots,  according  to  the  official  map  In  the 
Surveyor  General's  office,  appear  to  be  the 
whole  of  eaSA  fractional  section  and  pat- 
tmtE  were  tesued  to  Dlckerson  therefor  by 
the  United  States  In  1828,  conveying  to  bim 
and  his  heirs  the  said  lands,  by  the  desig- 
nated lot  numbers,  according  to  the  official 
plat  of  the  survey  of  satd  lands  returned 
to  the  Snrr^r  Generars  office,  and  with- 
out any  reservation  as  to  the  aid)merffed 
lands  In  front  thereof;  that  likewise  Wil- 
liam Harris  purchased  and  In  1826  received 
patents  conveying  to  him  and  bis  heirs  lot 
No.  6  of  section  26.  townShIp  2  north,  range 
1  west,  without  reservation  as  to  the  sub- 
merged lands  In  front  thereof;  that  In  1852, 
at  the  request  of  the  Surv^or  General,  town- 
ship 2  north,  of  range  1  west  ^as  resurveyed 
Arthur  Randolph,  and  a  new  meander 
line  of  Lake  Jackson  was  made,  by  which 
additional  lots  3,  4,  6,  and  6  were  added  to 
fractional  section  27,  and  an  addltlwal  lot 
8  was  added  to  secticm  26;  that  the  Ques- 
tion of  the  tifle  to  fbe  said  additional  lots 
of  section  27.  shown  by  the  Randolph  sur^ 
vey.  was  presented  to  the  Secretary  of  the 
Interior  on  an  application  to  pay  for  and  re- 
ceive a  patent  for  tbe  said  additional  lots 
of  section  27,  as  shown  by  the  Randolph  sur- 
vey, and  the  Secretary  of  the  Interior  decid- 
ed that  the  successors  In  title  to  Dlckerson 
were  entitled  under  his  purchase  to  a  con- 
v^ance  of  all  the  lands  embraced  In  the  lots 
of  the  IXmelson  survey  according  to  the  field 
notes  thereof  upon  payment  for  the  full  area 
onbraoed  therein ;  that  a  patent  was  issued 
accordingly  in  the  name  of  Dlckerson  tor  the 
additional  said  lots  shown  as  being  a  part 
of  fractional  section  27  and  intended  to  be 


Bo3A  as  part  of  lot  2  of  said  section;  that 
at  the  time  of  the  survey  of  1824  tiie  land 
fronted  and  bordered  on  lAke  Jackson,  and 
was  bought  and  sold  with  reference  to  Its 
frontage  on  said  lake,  as  shown  by  tbe  me- 
ander thereof;  that  undra*  and  by  virtue  of 
the  said  patents  the  titie  to  the  submerged 
lands  In  front  ot  the  upland  described  In 
said  patents,  to  the  middle  of  tbe  said  lake, 
passed  to  said  Dlckerson  In  fee  ^ple ;  that 
likewise  the  patent  Issued  to  Harris  convey- 
ed titie  to  the  submerged  lands  In  fnmt  of 
the  uplands  described  In  his  pat«it  to  the 
middle  of  said  lake  In  fee  simfde ;  that  ap- 
pellee Is  the  successor  In  title  thereto ;  that 
a  patent  had  beea  Issued  In  18S3  to  the  state 
of  Florida  under  the  swamp  land  grant  act 
<tf  Congress  of  September  28,  1800;  covering 
the  unsurreyed  parts  of  sections  26  and  27 
In  township  2  north,  of  range  1  west;  that 
the  appellants,  d^endants  below,  bold  in 
trust  the  titie  so  attempted  to  be  omveyed 
to  the  state;  that  the  unsurveyed  parte  of 
sections  26  and  27  so  patented  to  the  state 
embraced  the  submerged  lands  in  front  of 
said  lote  In  said  sections  26  and  27  to  the 
middle  1st  Lake  Jackson ;  that  quite  recent- 
ly the  watnv  of  Lake  Jai^son  have;  from 
natural  causes  not  fully  known,  almost  en- 
.ttrely  dlsaiqpeared,  and  the  lands  originally 
snbme^ied  are  now  unooTOred;  that  npon 
Information  and  belief  It  Is  alle^^  that  pro|H 
ositions  have  recentiy  been  made  to  tiie  de- 
fendant trustees  of  the  Internal  Improvement 
fund  to  buy  aU  of  the  unsurveyed  lands  afore- 
said whiiA  front  the  upland  acqnlred  and 
owned  by  the  complainant  as  steted,  and  the 
title  to  which  from  the  shore  to  what  was 
lately  the  middle  of  said  lake  Is  vested  In 
complainant;  that  defendanti  are  likely  to 
Bell  Bald  lands  unless  enjoined ;  that  the  said 
patent  to  the  state  did  not  pass  titie  to  the 
submersed  lands,  but  is  a  cloud  on  cmnplaln- 
ant's  titie.    Ai^n^prlate  relief  Is  prayed. 

A  d«nurrer  to  the  bin  of  complaint,  on 
grounds  that  complainanVs  titie  was  not 
shown,  was  overruled,  and  defendants  an- 
swered denying  that  tiie  patente  Issued  to 
Dlckerson  ''conveyed  titie  to  lands  beyond 
the  lines  fixed  and  esteUlshed  1^  said  of- 
ficial surveys,  plats,  and  field  notes,  and  al- 
lege that  such  llmltetion,  description,  and 
boundary  so  fixed  and  estebllshed  was  a 
reservation  on  behalf  of  the  United  Stetes 
government  of  the  submerged  lands  in  front 
thereof,  lying  between  the  boundary  Une  so 
established  and  fixed  and  steted  In  said  pat- 
ents based  upon  said  surveys  and  field  notes, 
to  and  Including  the  cmter  or  thread  of  the 
lake."  A  replication  was  filed.  Subeequoit- 
ly  the  cause  was  submitted  to  tbe  diancellor 
on  an  agreed  stetement  of  facts,  stetlng.  In 
brief :  That  Lake  Jackson  "was  at  tiie  time 
of  said  survey  a  natural-  lake,  a  body  of 
water  of  Irregular  ebape  lying  partly  In  tbe 
two  townships  named.  At  mean  water  It 
will  average  not  over  two  feet  in  depth,  ex- 
cept in  a  few  bastes  where  the  water  may 
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be  el|:ht  or  ten  feet  deep.  Tbese  basins  are 
four  or  five  In  number,  scattered  orer  the 
lake  at  Irregnlar  iDterrals,  and  separated  by 
long  reaches  of  shallow  water.  Th^  are  of 
an  average  of  four  or  five  acres  In  extent,  ex- 
cept the  largest,  which  may  reach  ten  w 
fifteen  acres.  The  water,  except  In  tbese 
basins,  is  thick  with  water  grasses,  and  cat- 
tle from  adjoining  plantations  graze  all  over 
It  from  hoof  to  belly  deep.  In  several  places 
there  are  fords  across  the  main  body  and 
broadest  portions  of  the  lake  which  are  used 
at  all  seasons  by  persons  going  back  and 
forth  between  their  plantations  and  Talla- 
hassee, on  horseback  and  In  buggies  and  wag- 
ons. The  lake  can  only  be  navigated  at  ordi- 
nary stage  with  flat-bottomed  boats  draw- 
ing from  three  to  six  Inches  of  water,  ex- 
cept In  the  basins  mentioned;  and  In  fact 
the  only  navigation  la  In  boats,  or  bateaux 
of  the  character  mentioned.  In  fishing  and 
shooting  water  fowl.  There  are  one  or  more 
subterranean  outlets,  or  sinks,  through  which 
the  waters  of  the  lake  at  times  escape,  leav- 
ing the  entire  bed,  except  In  a  few  of  the 
basins  mentioned,  entirely  dry,  and  at  BuiA 
times  persons  can  walk  dry  shod  over  the 
whole  bed  of  the  lake.  This  situation  ex- 
isted at  the  time  tbe  bill  In  this  case  was 
filed,  and  when  the  negotiations  for  the  sale 
of  the  unsurveyed  portion  of  said  lake  charg- 
ed In  the  bill  were  pending.  The  lake  Is 
partly  sarrounded  by  hills,  and  in  time  of 
excessive  rains  reaches  a  greater  average 
depth  than  stat^  above  as  Its  mean  depth; 
but  the  waters  soon  recede,  and  the  lake 
retoms  to  Its  normal  condition.  During  ordi- 
nary low  water  the  lake  recedes  to  such  an 
extent  that  com  Is  planted  and  grown  on 
the  bottom  lands  constituting  a  part  of  tbe 
bed  of  the  lake,  to  a  considerable  distance 
from  the  shore,  by  tbe  occupants  of  the  Mp- 
lands.  The  principal,  and  almost  the  only, 
use  the  waters  of  tbe  lake  are  put  to  Is  for 
the  grazing  of  cattle,  and  fishing  and  fowl- 
ing. The  conditions  stated  have  practical- 
ly been  the  same  as  far  back  as  the  mem- 
ory of  the  oldest  Inhabitant  familiar  with 
the  locality  reaches."  That  In  making  said 
survey  the  lake  was  meandered.  That  lot 
2  in  said  fractional  section  27  and  'lot  6  In 
said  fractional  section  26  border  on  said 
lake. 

The  chancellor  held  that  the  patents  to 
Dlckerson  and  Harris  conveyed  title  to  the 
middle  of  the  lake,  and  that  the  patent  to 
tbe  state  Is  a  cloud  npon  tbe  appellee's  title 
to  the  land  between  the  meander  Hoe  and 
the  middle  of  the  lake.  A  decree  was  enter- 
ed accordingly,  and  the  defendants  appealed. 

The  qnestion  to  be  determined  Is  whether, 
ander  tbe  patents  to  Dickenson  and  Harris, 
tbey  took  title  to  tbe  land  to  the  middle  of 
the  lake.  No  qnestion  of  accretion,  alluvion, 
or  reliction,  or  of  public  or  of  riparian  rights 
in  the  use  of  tbe  water.  If  any  exist,  is  pre- 
sented. The  state  In  its  sovereign  capacity 
!■  not  lepreaented  here;  bat.  If  It  be  found 


that  this  lake  is  in  foot  naTlgaMe  so  as  to 
vest  the  title  to  the  bed  of  it  in  the  state  by 
virtue  of.  its  sovorelgn^,  the  relief  asked  by 
tbe  complainant  cannot  be  granted,  though 
the  complainant  may  be  entitled  to  riparian 
rights  as  well  as  to  easements  in  tb»  lake  In 
common  with  the  public. 

Under  the  common  law  of  filngland,  the 
crown  In  its  sovereign  capacity  held  the  ti- 
tle to  the  beds  of  navigable  or  tide  waters, 
Including  the  shon^  or  the  space  between  high 
and  low  water  marks,  In  trust  for  the  peo- 
ple of  the  realm,  who  had  rights  of  naviga- 
tion, commerce,  fishing,  bathing,  and  other 
easements  allowed  by  law  in  tbe  waters.  This 
rule  of  the  common  law  was  applicable  In 
tbe  English  colonies  of  America.  After  thn 
Revolution  resulting  In  the  Independence  oi' 
the  American  States,  title  to  the  beds  of  all 
waters,  navigable  In  fact,  whether  tide  or 
fresh,  was  held  by  the  states  In  which  th^ 
were  located,  in  trust  for  all  the  people  of 
the  states  respectively.  When  the  Constitu- 
tion of  tbe  United  States  became  operative, 
the  several  states  continued  to  hold  the  title 
to  the  l>eds  of  all  waters  within  their  respec- 
tive borders  that  were  navigable  in  fact  wlth- 
ont  reference  to  the  tides  of  the  sea,  not  for 
purposes  of  disposition  to  Individual  owner- 
ships, but  such  title  was  held  In  trust  for  alt 
the  people  of  tbe  states  resi>ectively,  for  the 
uses  afiTorded  by  the  waters  as  allowed  by 
tbe  express  or  Implied  provisions  of  law,  sub- 
ject to  tbe  rights  surrendered  by  the  states 
under  tbe  federal  Constitution.  The  rights  of 
the  people  of  the  states  In  the  navigable  wa- 
ters and  the  lands  thereunder,  Including  the 
shore  or  space  between  ordinary  high  and 
low  water  marks,  relate  to  navigation,  com- 
merce, fishing,  bathing,  and  other  easements 
allowed  by  law.  These  rights  are  designed  to 
promote  tiie  general  welfare  and  are  subject 
to  lawful  regulation  by  the  states,  and  such 
regulation  Is  subordinate  to  tbe  powers  of 
Congress  as  to  Interstate  commerce,  naviga- 
tion, post  roads,  eta,  and  to  the  constitution- 
al guaranties  of  private  property  rights.  The 
trust  in  which  tbe  title  to  the  lands  under 
navigable  waters  is  held  Is  governmental  in 
Its  nature  and  cannot  be  wholly  alienated  by 
the  states.  For  tbe  purpose  of  enhancing  tbe 
rights  and  interests  of  the  whole  people,  the 
states  may  by  appropriate  means  grant  to  in- 
dividuals the  title  to  limited  xrartions  of  the 
lands  under  navigable  waters,  or  may  give 
limited  privileges  therein,  but  not  so  as  to  di- 
vert them  from  their  proper  uses  for  the 
public  welfare,  or  so  as  to  relieve  the  states 
respectively  of  the  control  and  regulation  of 
the  uses  afforded  by  the  land  and  the  waters, 
or  so  as  to  Interfere  with  the  lawful  authority 
of  Congress,  New  states.  Including  Florida, 
admitted  "Into  the  Union  on  equal  footing 
with  the  original  states,  in  all  respects  what- 
soever," have  tbe  same  rights,  prerogatives, 
and  duties  with  respect  to  the  navigable  wa- 
ters and  the  lands  therennder  within  ttielr 
borders  as  have  the  original  thirteen  states 
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of  ^be  American  Union.  Among  these  pre- 
rogatives are  the  right  and  duty  ot  the  states 
to  own  and  bold  the  lands  under  navigable 
waters  for  the  benefit  of  tbe  people,  as  such 
prerogatives  are  essential  to  tbe  sovereignty, 
to  the  complete  exercise  of  tbe  police  powers, 
and  to  tbe  welfare  of  tbe  people  of  the  new 
states  as  of  tbe  original  states  of  the  Union. 
Tbe  provision  in  Act  Cong.  March. 3,  1815,  c. 
48,  6  Stat  742.  admitting  Florida  into  tbe 
Union  "on  the  express  condition  that  (tbe 
state)  shall  never  Interfere  with  the  primary 
disposal  of  tbe  public  lands  lying  within" 
the  state,  has  reference  to  lands  within  the 
territorial  limits  of  tbe  state,  tbe  title  to 
which  was  In  the  United  -States  for  Its  own 
purposes,  as  distinguished  from  lands  held 
In  trust  for  the  people,  such  as  lands  under 
navigable  waters,  whicb  passed  to  the  state 
In  its  sovereign  capacity  to  be  held  by  It  in 
trust  for  tbe  people  thereof,  for  the  public 
purposes  authorized  by  law  subject  to  tbe 
power  of  Congress  under  the  federal  Consti- 
tution. Shively  v.  Bowlby,  152  U.  S.  1,  14 
Sup.  Ct  546,  38  L.  Ed.  331 ;  City  of  Chicago 
T.  nilnois  Cent  R.  Co.,  146  U.  S.  387,  13  Sup. 
Ct  110,  36  L.  Ed.  1018 ;  State  v.  Black  River 
Phosphate  Co..  32  Fla.  82,  13  South.  640,  21 
I4.  R.  A.  189,  and  notes. 

After  tbe  United  States  acqalred  by  treaty 
of  cession  from  Spain  the  territory  known  as 
"East  and  West  Florida,"  snch  territory  was 
held  subject  to  tha  Oonstltatlon  and  laws  of 
^tbe  United  States.  Upon  Its  admission  Into 
the  Unitm,  Florida  has  the  same  rights  and 
duties  of  sovereignty  that  the  original  states 
of  the  Union  have. 

Whether  a  stream  or  body  of  water  is  nav- 
igable for  useful  public  purposes  Is  to  be  de- 
termined 1)y  the  api^catlon  of  existing  pro- 
visions and  principles  of  law  to  jurtlcular 
facts  ot  separate  cases. 

Where  a  stream  or  body  of  water  Is  perma- 
nent in  character,  and  in  Its  ordinary  nat* 
ural  state  Is  in  fact  navigable  for  useful  pur- 
poses, and  is  of  sufficient  size  and  so  sltoat- 
ed  and  conditioned  that  It  may  be  used  for 
purposes  common  to  the  public  In  tbe  locali- 
ty where  It  is  located,  such  water  may  be 
r^rded  as  being  of  a  public  character,  and 
tbe  title  to  the  land  thereunder.  Including 
the  shore  or  space  between  ordinary  high 
and.  low  water  marks,  when  not  included  In 
the  valid  terms  of  a  grant  or  conveyance  to 
private  ownership.  Is  held  by  the  state  in 
its  sovereign  capacity  In  trust  for  the  lawful 
uses  of  all  tbe  people  of  the  state  in  the  wa- 
ter and  the  land,  subject  to  lawful  govern- 
mental regulation  of  such  uses.  Capaclt7  for 
navigation,  not  usage  for  that  purpose,  de- 
termines the  navigable  character  of  waters 
with  reference  to  the  ownership  aud  uses  of 
tbe  land  covered  by  the  water.  Grants  and 
conveyances  of  land  bordering  on  navigable 
waters  carry  title  la  general  to  ordinary 
high-water  mark  when  a  valid  contrary  In- 
tent does  not  ai)pear.  Those  who  own  land 
extending  to  ordinary,  high-water  mark  of 


navigable  waters  are  riparian  holders  who, 
by  implication  of  law,  and  In  addition  to  tbe 
rights  of  navigation,  commerce,  fishing,  boat- 
ing, etc.,  common  to  tbe  public,  have  In  gen- 
eral certain  special  rights  In  the  use  of  wa> 
ters  opposite  their  holdings;  among  them 
being  tbe  right  of  access  from  the  water  to 
the  riparian  land  and  perhaps  other  ease- 
ments allowed  by  law.  These  special  rights 
are  easements  incident  to  tbe  riparian  hold- 
ings, and  are  property  rights  that  may  be 
regulated  by  law,  but  may  not  be  taken  with- 
out Just  compraisatlon  and  due  process  of 
law.  Riparian  rights  arise  by  implication  of 
law  and  give  no  title  to  tbe  land  under  navi- 
gable waters  except  such  aa  may  be  lawfully 
acquired  by  accretion,  reliction,  and  other 
similar  rights.  See  Bncki  v.  Cone.  25  Fla. 
1.  6  South.  160;  State  v.  Gerbing.  S6  Fla. 
603,  47  South.  353;  Ferry  Pass  Inspectors'  &. 
Shippers'  Ass'n  v.  White's  River  Inspectors' 
&  Shippers'  Ass'n.  57  E^a.  800.  48  South.  643 ; 
State  V.  Black  River  Pho&  Co.,  32  Fla.  82. 
13  South.  640,  21  L.  R.  A.  189;  lamprey 
V.  State,  62  Minn.  181.  53  N.  W.  1139.  18 
li.  R.  A.  670,  38  Am.  St  Rep.  541 ;  Mobile 
Dry  Docks  Company  t.  City  of  Mobile,  146 
AJa.  198.  40  South.  206.  3  L.  R.  A.  (N.  S.) 
822.  9  Am.  &  Eng.  Ann.  Gas.  1229.  and  notes ; 
Hot  Springs  L.  &  M.  Co.  v.  Revercomb.  lOG 
Va.  176,  55  S.  E.  580,  0  li.  R.  A.  (N.  S.)  8»4; 
Scbnlte  T.  Warren,  218  lU.  106,  75  N.  K. 
783,  13  li.  R.  A,  (N.  8.)  746;  1  Enc.  L.  &  P. 
795  et  seq. 

Vfbea  the  sovereign  grants  or  conveys  tbe 
title  to  land  under  navigable  water,  such 
title  passes  subject  to  the  public  easements 
and  to  tbe  riparian  r^ts  allowed  by  law. 

Notwithstanding  tbe  all^tion  of  the  bill 
ot  complaint  "that  tbe  lake  was  not  at  the 
time  of  tbe  sunr^,  •  •  •  and  bas  never 
been,  a  navigable  body  td  water,"  the  auc- 
tions that  It  is  "a  natural  lake"  extending 
into  different  townships  and  being  several 
miles  in  extent  as  shown  by  the  plat,  that 
the  land  was  bongbt  "with  reference  to  Its 
frontage  on  said  lake,"  that  in  making  the 
survey  tbe  lake  was  meandered  and  so  plat- 
ted, that  recently  the  waters  of  tbe  lake 
have,  "^m  natural  causes  not  fidly  known, 
almost  entirely  disappeared,  and  the  lands 
originally  submerged  are  now  uncovered," 
and  other  cIrcumstanceB,  Indicate  that  tbe 
lake  is  of  considerable  sine  and  permaneit  In 
Its  character,  and  that  the  land  in  its  ordi- 
nary state  la  the  bed  of  a  lalw  and  not  mere- 
ly submerged  with  water  so  shallow  or  so 
situated  and  conditioned  as  to  be  not  naviga- 
ble for  any  ua^l  public  or  common  purpoee 
located  as  it  Is  in  an  agricultural  region, 
where  numerous  plantations  on  the  snr- 
ronndlng  uplands  are  occupied. 

In  the  agreed  statonent  of  facts,  it  Is  stat- 
ed: That  the  lake  was  meandered  as  a 
body  of  water;  that  It  extends  into  two 
townships,  and  is  a  natural  lake  that  in 
mean  water  averages  not  over  two  feet  In 
depth,  except  in  ceriabi  places  where  it  may 
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be  eight  or  ten  feet  deep;  that  the  lake  can 
onl7  be  navigated  at  ordinary  stage  with 
flat-bottomed  boats  drawing  from  three  to  six 
Inches  of  water ;  that  the  water  at  times  es- 
capes throngh  subterranean  outlets  and  the 
lake  becomes  dry;  that  {rartlons  of  the  bed 
adjacent  to  the  shore  are  at  times  planted 
In  crops;  and  that  the  lake  Is  forded  In 
places.  The  ofQclal  plat  of  the  surrey  shows 
the  lake  to  be  sevwal  miles  In  extent,  and 
that  the  surrounding  uplands  are  subdivided 
Into  small  tracts  for  purposes  of  Individual 
ownership. 

From  the  all^atlons  and  admlsslims  upon 
this  record,  It  appears  that,  notwithstanding 
the  shallowness  of  the  water  in  portions  and 
the  usra  at  times  made  of  Its  bed  In  places 
bordering  on  the  shore,  the  permanency,  slxe, 
location,  character,  and  conditions  of  the 
lake  are  such  that  in  Its  ordinary  state  It^ 
or  at  least  a  large  part  of  It,  may  be  used 
for  purposes  of  utility  common  at  least  to 
the  peoi^e  of  the  community  In  wblcb  It  Is 
located,  and  consequently  that  such  waters 
may  be  regarded  as  being  of  a  public  char- 
acter useful  In  ordinary  condltiona  to  numer- 
ous riparian  owners,  if  not  to  the  general 
public,  for  purposes  of  narlgatlon,  fishing, 
bathing,  and  other  lawful  uses,  so  that  the 
title  to  the  bed  of  the  lake  vests  in  the  state 
In  trust  for  all  the  people  of  the  state. 

The  products  of  the  community  at  least  In 
some  considerable  measure  may  be  transport- 
ed upon  the  waters  If  so  desired,  and  the 
waters  are  admitteffly  of  considerable  area 
and  useful  for  general  navigation  in  small 
twats  containing  persons  engaged  bi  pursuits 
either  of  business  or  pleasure.  Whether  the 
lake  bag  been  used  for  commercial  purposes 
or  not  Is  immaterial.  If  it  may  be  made  use- 
ful for  any  considerable  navigation  or  com- 
mercial Intercourse  between  the  people  of  a 
large  area.  The  fact  that  the  lake  goes  dry 
is  unimportant,  if  in  its  ordinary  state  it  Is 
in  tact  nav^blft. 

It  appears  from  this  record,  read  In  the 
lil^t  of  common  knowledge,  that  the  lands 
under  the  lake  belong  to  the  state  In  Its  sov- 
ereign capacity  in  trust  tor  all  the  people  of 
the  state  for  the  uses  afforded  by  the  waters 
under  the  laws  of  this  state.  This  being  so, 
the  patent  to  the  state  under  the  act  of  S^- 
tember  28,  1860,  conveyed  no  -  title  to  lands 
utider  the  navigable  waters  that  Inures  to  the 
appellants  here. 

The  trustees  of  the  Infernal  Improvement 
fund,  who  have  the  disposal  of  the  swamp 
and  overflowed  lands  of  the  state,  have  no 
authority  to  convey  the  title  to  lands  under 
navigable  waters  that  properly  belong  to  the 
sovereignty  of  the  state.  State  v.  Gerbing, 
supra. 

The  complainant,  appellee  here,  may  have 
riparian  rights  in  the  land  and  waters  oppo- 
site his  riparian  holdings  that  the  law  will 
protect;  but  he  appears  to  have  no  title  to 


the  lands  under  the  navigable  waters.  It  is 
assumed  that  the  meander  Une  and  the  ordi- 
nary water  line  of  the  lake  are  the  same. 

The  appellants,  trustees  of  the  Internal 
ImprovemeDt  fund  of  the  state,  appear  to 
have  no  title  to  or  authority  to  sell  the  lands 
in  controversy,  and  the  appellee  does  not 
appear  to  have  title  to  the  land  under  the 
navigable  waters  of  the  lake;  but,  as  the 
appellee  appears  to  have  riparian  rights  In 
the  land  In  controversy,  that  portion  of  the 
decree  enjoining  the  appellants  from  assert- 
ing any  claim  or  title  to  the  land,  and  from 
conveying  or  leasing,  or  from  attempting  to 
convey,  lease,  or  otherwise  to  incumber  the 
land  Is  aflBrmed,  and  that  portion  of  the  de- 
cree canceling  patents,  and  adjudging  that 
the  title  to  tbe  lands  betwem  the  meander 
lines  of  Lake  Jackson  in  front  of  and  border- 
ing on  the  ajE^lee's  lands  and  the  middle  of 
tbe  said  lake  is  in  the  appellee,  Is  reversed. 
The  appellants  will  pay  one  half  of  tbe  costs 
of  this  appeal,  and  tbe  appellee  tbe  other 
half. 

It  is  so  ordered, 

SHAGKLEFOBD  and  COCKRELI4  JJ.. 
concur. 

TAYLOR,  HOOKER,  andPAREHILL,  JJ.. 
concur  In  the  opinion. 


BROWARD  et  al.  v.  SLEDOS. 
(Snpreme  Court  of  Florida.    Nov.  16,  1009.) 

1.  StIFUUTIONB    (I  8*)— BFVECX  — CONCI.IT- 

siONs  OF  Law. 

CoDclusiODB  of  law  drawn  from  the  facts 
of  a  case  are  not  affected  by  aa  agreement 
made  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Stlpulatioos, 
Cent.  Dig.  8  2;  Dec.  Dig.  f  3.»1 

2.  Title  to  Navigable  Waters. 

This  case  is  ruled  by  the  principles  and 
conclnsiona  announced  in  the  opinion  in  the 
case  of  Broward  v.  Mabry  (Sled  this  day)  50 
South.  82a 
(Syllabus  by  the  Court.) 

In  Banc.  Appeal  from  Circuit  Court,  Jef- 
ferson County ;  J.  W.  Malone,  Judg& 

Bill  by  James  A.  Sledge  against  N.  B. 
Broward  ai)d  others,  Trustees  of  tbe  Internal 
Improvement  Fund  of  Florida.  From  the  de- 
cree, defendants  api)ea].  Affirmed  in  part, 
and  reversed  in  part 

W.  S.  Jennings,  for  appellants.  T.  L.  Clark, 
for  aroellee. 

SHACKLEFORD,  J.  The  facta  in  this  case 
and  tbe  principles  of  law  applicable  there- 
to are  not  materially  different  from  those 
in  tbe  case  of  Broward  et  al.,  as  Trus- 
tees, T.  B.  N.  Mabry  (decided  this  day)  BO 
South.  826,  and  the  conclusion  reached  here- 
in is  the  same  as  In  that  case.  Condudons  of 
law  drawn  from  the  facts  of  a  case  cannot  be 
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affected  by  an  agreeuMnt  of  the  parties. 
That  portion  of  the  decree  enjoining  tbe  ap- 
pellants, trustees  of  the  internal  Improve- 
ment  fund  of  Florida,  from  selling  or  offer- 
ing to  sell,  and  from  conveying,  I^tsing,  or 
in  any  way  Incumbering,  tbe  land  comprising 
the  bed  of  Lake  Mlccosukle,  Is  afllrmed;  and 
that  portion  of  the  decree  canceling  patents 
and  adjudging  the  title  to  the  land  between 
the  meander  line  of  the  appellee's  land  and 
the  middle  of  Lake  Mlccosnkle  to  be  in  the 
appellee  is  reversed.  The  costs  of  this  appeal 
will  be  assessed  one-half  to  the  appellants 
and  one-half  to  the  appellee 
It  Is  so  ordered. 

TAYLOR,  COCKRBLL,  HOCSEB,  and 
PAKKHILL,  JJ.,  concur, 

WHITFIELD,  C.      took  no  part^ 


FEI/r  V.  STATE. 
(SnpTeme  Court  of  Florida.  Nor.  80, 1909.) 

1.  HoMiciDK  (i  45*)— Excusable  Homicidb— 

"SOODEH  AND  SUFTICIENT  Pno VOCATION." 
Tbe  repetition  by  an  employ^  sealed  at  the 
breakfast  table  of  a  remark  that  he  would  not, 
though  ordered  so  to  do,  go  out  with  his  team 
before  breakfast  so  long  as  his  knife  stayed  with 
him,  is  not  a  "sudden  and  sufficient  provocatioa" 
nithin  tbe  statutory  definition  of  excusable  hom- 
icide. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  |  69 ;  Dec  Dig.  I  45.*] 

2.  HoMicioB  (I  290*)— DangeboUs  Weapon- 
Submission  OF  Question. 

An  appellate  court  cannot  say  that  tbe  trial 
court  ahould  have  submitted  to  the  jury  the  ques- 
tion whether  a  chair  is  a  "dangerous  weapon" 
when  the  chair  was  in  evidence,  the  assailant 
was  before  the  jury,  the  person  killed  thereby 
was  a  small  man,  and  the  effect  of  the  blow  with 
'  the  chair  was  to  crush  the  skull  at  the  thickest 
part. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  I  595;  Dec.  Dig.  |  290.*] 

3.  HOHlcim  (I  250*)  —  EvioBKCi  —  Man- 
slaugiitbb. 

The  evidence  warranted  the  verdicL 
[E>1.  Note.— For  other  coses,'  see  Homicide, 
Cent.  Dig.  SS  515-517;  Dec.  Dig.  1  250.*J 

(Syllabus  by  the  Court.) 

In  Banc.  E:rror  to  Circuit  Court,  Jackson 
County;  J.  E.  Wolfe,  Judge. 

J.  a  Felt  was  convicted  of  manslaughter, 
and  brings  error.  Affirmed. 

Price  &  Lewis  and  J.  W.  Keboe.  for  plain- 
tiff In  error.  Park.  Trammell,  Atty.  Gen.,  for 

the  State. 

GOCKBELL,  J.  Under  an  indictment  for 
murder,  J.  O.  Pelt  was  convicted  of  man- 
slaughter and  sentenced  to  a  term  of  17  years 
in  tbe  State  prison.  He  assigns  error  here 
upon  the  refusal  of  the  court  to  give  re- 
quested InatructionB  upon  tbe  theory  of  ex- 
cusable homicide,  as  deQned  by  statute. 


Section  8304  of  tbe  General  Statutes  of 
1906,  omitting  portions'  not  here  germane, 
reads:  **HomIclde  is  excusable  when  com- 
mitted •  *  *  by  accident  and  misfortune 
in  tbe  heat  of  passion,  upon  any  sudden  and 
sufficient  prOTOc&tlon,  or  uptm  a  sudden  com- 
bat, without  any  dangwous  weapon  being 
used,  and  not  done  in  a  cm^  or  unusual 
manner." 

As  to  "heat  of  pasrion,**  tbe  accnsed  tes- 
tified merely  that  be  was  angry  at  tbe  time 
he  struck  the  blow,  a  stetement  brought  out 
upon  tbe  crow-examination.  See  Hoffman  t. 
Stete,  97  Wis.  871,  73  N.  W.  SI.  Tbe  "sud- 
den and  sufficient  provocation"  couBlsted  of 
the  repetition  of  a  previous  remark  by  an 
employe,  seated  at  tbe  breakfast  table  eating 
with  knife  and  fork,  ttiat  be  would  not, 
though  ordered  so  to  di^  go  out  wltb  bis 
team  before  breakfast  as  long  as  bla  knife 
ateyed  wltb  blm,  and  at  the  same  time  mak- 
ing a  motion  to  rise.  The  blow  with  a  chair 
Immediate  followed,  causing  deaUi  witbin 
24  hours. 

^e  cbalr  with  irtileh  tbe  killing  was  done 
was  exhibited  to  the  court  and  jury,  and  the 
evidence  is  without  omtradictlon  that  Jack 
Goley,  the  deceased,  was  a  small  man  about 
5  feet  tell,  and  weighed  between  114  and  120 
pounds.  Tbe  accused  was  before  the  court 
and  Jury,  who  might  reasonably  draw  Infer- 
ences as  to  tbe  rdatlve  alses  and  strength  of 
the  two  men,  but  the  bill  <tf  exceptions  is 
wholly  silent  as  to  the  dimensions,  weight 
or  otner  qualities  of  the  cbalr,  and  also  silent 
as  to  tbe  physical  condition  of  the  accused 
The  blow  was  struck  In  anger  upon  tbe  bead 
of  this  small  man  so  hard  as  to  crush  his 
skull  at  its  fliickest  part,  and  we  are  at  a 
loss  to  see  how  we  can  hold  tbe  court  in  &• 
ror  for  falling  to  submit  to  the  Jury  a  ques- 
tion involving  tbe  Hkellbood  vel  nou  of  that 
chair  so  used  producing  death  or  great  bod- 
ily Injury.  Bilge  T.  State,  20  Fla.  742,  51  Am. 
Rep.  628. 

To  hold  that  an  employer  may  be  abso- 
lutely excused  for  braining  to  death  an  em- 
ploy6  because  he  refuses  or  threatens  to  re- 
fuse under  possible  conditions  to  obey  an 
order  Is  abhorrent  to  all  sense  of  the  sacred- 
ness  of  human  life,  and  finds  no  Juatlflcatlon 
In  the  quoted, statute.  The  accused  on  this 
alight  evidence  was  given  the  benefit  of  a 
charge  upon  Justification  in  self-defense,  and, 
further  than  this,  the  court  was  not  required 
to  go.  See  Lovett  v.  State,  30  Pla.  14!^  11 
South.  550,  17  L.  R.  A.  705. 

Tbe  evidence  amply  warranted  the  verdict 
and  tbe  Judgment  is  affirmed. 

WHITFIELD,  O.  J.,  and  TAYLOR, 
SHACKLEFOBD.   and   PABKHIU^  JJ., 

concur, 

HOCKER,  J.,  absent 
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Mo.  17^1. 
HARBELSON  v.  WEBB. 
(Supreme  Gonrt  of  LonWana.   Dec.  13.  1909.) 

1.  Action  bt.Tkusxsi  in  Bankbuptot. 

Plaintiff  med  defeodant,  the  trostee  In 
bankruptcy  <^  a  partnership,  of  which  defend- 
ant was  a  member,  and  also  of  the  Individual 
members,  for  $2,000,  part  of  the  purehase  price 
of  property  sold  in  the  bankruptcy  proceed- 
ines,  on  which  plaintiff  claims  a  faomestrad 
ri^L  The  suit  was  brought  in  the  state  court 
by  agreement. 

2.  HoutSTEAD  (8  141*)— Death  or  Hubband— 
Rights  op  Wire— -"Hbad  of  the  Familt.** 

After  the  death  of  the  husband,  the  mother 
la  the  "head  <^  the  family,"  and,  if  the  hus- 
band had  a  homestead,  it  passes  to  bis  wife, 
as  the  widow  may  be  the  head  of  the  family. 
Cyc.  vol.  21.  p.  466, 

[Ed.  Note.— For  other  caso,  see  Homestead, 
Cent  Dig.  S§  261-270;  Dec  Dig.  {  141.* 

For  other  definlttona,  see  Words  and  Phrases, 
Tol.  4,  pp.  8225-3233;  vol.  8,  p.  7677.] 

8.  HoiczsTEAD  (S  147*)— Death  or  HuBBAlTD— 

Marbiaoe  or  Widow— Effect. 

The  widow  does  not  lose  her  homestead  by 
marrying  an  impecunious  man,  barely  able  to 
earn  his  own  liTelibood,  for  there  may  be  more 
necessity  than  ever  for  a  homestead.  Nor  doei* 
this  second  marriage  destroy  the  rights  of  the  de- 
cedent's family  in  his  homestead.   21  Cyc.  669. 

[Ed.  Note.— For  other  cases,  see  Homestead. 
Cent.  Dig.  f  282;  Dec.  Dig.  |  147.*] 

4.  Homestead  (|  18S*)— ConDmoir  or  Debt- 

OB. 

The  condition  of  the  debtor,  npon  which 
the  claim  ot  homestead  ia  based,  ia  considered 
as  of  the  date  of  the  seizure,  or  the  date  when 
the  claim  is  made.  Gamer  ▼.  Freeman,  118 
La.  180,  42  South.  767.  118  Am.  St.  Rep.  801. 

[E^  Note.— For  other  cases,  see  Homestead, 
Dec  Dig.  i  183.*] 

5.  BoMmxAD  a  143*)— Pbopebtt  Held  in 
iNDivisiON— Rights  or  gfinov  and  Chil- 

DBEN. 

The  homestead  right  is  not  affected  by  the 
fact  that  the  property  is  held  in  indivision,  and 
the  widow  in  community,  the  head  of  the  fam- 
ily, may  be  the  homesteader  of  the  fractional 
part  which  bcloofted  to  her  husband,  and  the 
proceeds  of  the  sale  of  this  fractional  part  are 
owned  by  the  mother  and  children,  and  are  to 
be  administered  and  disposed  of  as  any  other 
^Toper^ovned  by  the  mother  and  children.  21 

[Ed.  Note.~For  other  cases,  see  Homestead. 
Cent  Dig.  8  270 ;  Dec.  Dig.  S  143.*] 

6.  BANKEUTTCT  (U  82,  399*)— EXEUFTIOBB— 
AlIENDHEKT  OF  SCHEDULES. 

The  bankruptcy  act  (Act  July  1,  1898,  c 
Ml.  S  6,  80  Stat  M8  [U.  S.  Comp.  St.  1001,  p. 
3424])  recognisaa  exemptions  allowed  by  state 
ImwBi  and,  when  the  trustee  agrees  to  submit 
the  question  of  ezemptlcu  to  a  state  court,  he 
mast  be  held  to  waive  the  rules  of  the  bank- 
mptcy  court,  and  a  failure  of  the  bankrupt  to 
make  a  claim  in  the  adiednle  will  not  neces- 
aarily  be  considered  as  a  waiver.  He  can 
amend  his  schedule  before  distribution  of  his 
assets  to  claim  exemption. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  11  32.  399.*] 

(Syilabna  by  the  Court.) 

Ai^>eal  from  Eighteenth  Judicial  District 
Court,  Pariah  of  Acadia ;  Wm.  Campbell, 
Judge. 


Action  by  Florence  Hayes  Harrelson  f^liut 
Rufns  0.  Webb.  Judgment  for  plaintifr,  and 
defendant  appeals.  Affirmed. 

Smiths  ft  Carmoiich^  for  appellant  Story 
&  Pagb,  for  appellee. 

BREAUX,  O.  J.  Plaintiff  aued  for  |2,00a 
part  of  tlie  purchase  price  of  property  sold 
in  bankruptcy  proceedings  on  wUch  she 
claimed  a  homestead  right  as  widow  of  Ed- 
gar BaroDsse. 

Edgar  Barousse,  the  husband,  d^uuted 
this  llfeu 

She  opened  his  succession  and  qualified  as 
natural  tutrix  of  their  minor  children,  and 
had  that  part  of  the  property  owned  by  her 
and  her  minor  children  adjudicated  to  her 
by  judgment  of  court  In  1907. 

At  die  beginning  of  their  marriage,  the 
plaintiff  and  her  husband  had  no  property. 
Their  marriage  was  Messed  with  ten  chil- 
dren, and  they  were  fairly  successful  In  ac- 
cumulating property. 

Of  the  ten  children,  four  wen  minors,  four 
were  of  age,  and  two  were  emancipated. 

The  property  was  held  In  cmnmon  with  her  , 
children. 

The  plslntlff  was  the  owner  ot  fonrteen- 
twaitieths  of  this  property. 

She  soon  afterward  formed  a  partnership 
with  her  children  of  age  and  conducted  the 
business  of  this  partnership  in  the  name  of 
the  "Estate  of  Barousse." 

This  partnership  was  not  fortunate.  It 
and  the  individual  members  of  the  partner- 
ship were  forced  into  bankruptcy  by  Its  cred- 
itors. 

Kufoa  0.  Webb,  the  defendant,  became  the 
trustee  In  bankruptcy  of  the  partnership  and 
of  the  Individual  members. 

T\ie  record  Informs  us  that  the  minor  chil- 
dren have  a  claim  secured  by  mortgage 
amounting,  on  November  80,  1008,  to  $2,201.- 
58,  besides  a  small  deposit  of  about  $200.  As 
to  whether  they  owned  that  amount  at  their 
father's  death  does  not  appear  by  the  evi- 
dence. 

Returning  to  the  property  on  which  plain- 
tltr  claims  the  homestead:  The  trustee  ob- 
tained an  order  of  court  to  sell  it,  and  on  the 
10th  day  of  November.  1008,  sold  it  at  a  pri- 
vate sale,  as  authorized  by  the  order,  for 
(4,800. 

Prior  to  this  sal^that  is.  In  October,  1908 
— Mrs.  Barousse  protested  against  the  sale 
on  the  ground  that  the  property  was  her 
homestead. 

She  withdrew  the  protest  by  agreement  of 
counsel  and  renewed  her  claim  to  her  home- 
stead on  |2,000  of  the  proceeds  of  the  sale 
of  the  property. 

This  amount  Is  in  the  hands  of  the  trus- 
tee. 

About  the  15th  of  January,  1909,  she  filed 
a  petition  in  the  United  States  District  Court 
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claiming  ber  homestead  against  said  (2,000 
In  the  hands  of  the  trnstee. 

This  Bult  was  filed  prior  to  the  date  that 
the  petition  in  the  present  case  was  filed. 

To  the  present  suit  of  plalntlfl,  defend- 
ant trustee  pleaded  estoi^  and  an  exception 
of  no  canse  of  action. 

Abont  the  same  time,  without  asking  for 
a  decision  on  the  exception,  he  filed  an  an- 
swer of  general  denial.  In  which  be  reserved 
whatever  rights  he  had  under  the  exception. 

The  case  was  brought  In  the  state  courts 
In  accordance  with  agreement  between  coun- 
sel for  the  trustee  and  the  counad  for  plain- 

tur. 

The  of  the  district  court  rendered 

Judgment  recognizing  plalutilTB  right  to  ber 
homestead. 

The  defendant  appealed. 

The  first  proposition  submitted  by  tbe  trus- 
tee, appellant,  la  that,  the  plaintiff  banlcmpt 
baring  failed  to  make  ber  claim  for  exemp- 
tion within  the  time  spedfled  by  ttw  bank- 
ruptcy law,  tbe  rigbfr  ot  exemption  was 
waived. 

We  will  first  mentloa  that  the  bankruptcy 
act  recognizes  exemptions  allowed  by  state 
laws. 

Tbe  trustee,  having  agreed  with  plalntifl 
to  submit  the  question  of  exemption  involv* 
ed  to  the  state  court,  must  be  hdd  to  have 
waived  rules  which  he  now  seeks  to  InttOce, 
which  be  asserts  prevail  In  tbe  proceedings 
In  bankruptcy. 

It  is  true  that  the  bankrupt  failed  to  claim 
a  homestrad  In  tbe  schedule  as  reQulred  by 
section  6  of  the  bankruptcy  law  (Act-July  1, 
1898,  c.  541.  80  Stat  M&  [U.  S.  Comp.  St 
1001.  p.  3424]). 

This  is  not  as  fatal  as  the  trustee  ccm- 
tends.  His  construction  of  tbe  bankruptcy 
act  Is  somewhat  narrow.  He  seeks  to  give 
to  It  a  construction  that  would  canse  loss 
without  good  cansew 

Tbe  fact  is  that  the  failure  of  the  bank- 
rupt to  make  his  daim  In  the  schedule  will 
not  necessarily  be  considered  as  a  waiver. 
He  may  thereafter  make  daim  therefor. 
Brandenburg  on  Bankruptcy  (8d  Ed.)  130,  dt- 
Ing  a  number  of  dedslons  In  support  of  his 
text 

The  following  also  Is  pertinent; 

A  bankrupt  can  amend  his  schedule  before 
distribution  of  his  assets  to  claim  bis  exemp- 
tion.  In  re  Moran  (D.  C)  105  Fed.  903. 

Slmilnr  views  nre  expressed  in  Re  Os- 
borne (D.  C.)  104  Fed.  781. 

We  pass  to  a  consideration  of  the  right  of 
plaintiff  to  exemption  under  tbe  state  laws. 
She  was  the  "head  of  a  family"  at  the  time 
of  tbe  sale  by  the  trustee.  She  became  the 
head  of  a  family  immediately  after  the  death 
of  her  first  husband.  As  head  of  the  family, 
she  opposed  tbe  sale  of  the  property.  She 
withdrew  the  -opposition,  and  by  agreement 
with  the  trustee  reserved  the  right  to  daim 
a  homestead  after  the  sale  of  the  property, 


so  that  the  defendant  Is  In  error  whoi  he 
says  that  She  did  not  daim  her  homestead 
before  the  sale  was  made. 

Tbe  article  of  the  Constitution  allows  ex- 
emption to  the  bona  fide  owner  who  occupies 
the  land  on  which  he  claims  the  rlgAt  if 
"bead  of  a  family." 

After  the  death  of  tbe  husband,  the  mother 
is  the  head  of  tbe  family.  If  he  had  a  home- 
stead. It  passes  to  his  wife. 

After  the  death  of  Baronsse.  the  husband, 
the  minor  children  remained  with  the  moth- 
er. They  were  under  her  care  and  protection 
and  depmdent  upon  her  for  support,  despite 
the  fact  tliat  each  had  a  share  of  about  $500 
in  gremio  It  could  not  be  used  for  their 

support  The  mother  is  under  tbe  natural 
obligation  of  Buppordi^  the  chltdren. 

A  widow  may  be  tbe  bead  of  a  family.  21 
Cyc.  406. 

After  tb»  prop^ty  bad  been  sold  In  the 
bankruptcy  proceedings  under  the  order  of 
court  the  mother  remarried. 

The  contention  of  defendant  is  that  by  the 
marriage  she  forfdted  her  right  to  the  home' 
stead. 

The  proof  Is  that  the  second  husband  of 
the  plaintiff  bardy  earns  bis  own  Itvdlbood. 
Tbe  wifO  (widow)  does  not  lose  hear  homestead 
by  marrying  an  impecunious  man.  There 
may  now  be  more  necessity  than  ever  for  a 
homestead. 

In  a  majority  of  Jurisdictions  a  widow  by 
remarriage  does  not  lose  her  homestead,  nor 
does  die  thereby  destroy  tbe  rights  of  tbe 
decedent's  family  In  bis  homestead.  21  Gfc 
560. 

We  may  as  wdk  state  that  by  the  terms  of 
the  agreenkent  It  appears  that  the  property 
of  tbe  husband  was  held  as  a  hmnestead 
which  passed  to  tbe  wife. 

The  homestead  right  continues  In  favor  of 
the  children,  as  well  as  In  fovor  of  tbe  wid- 
ow, after  the  husband's  death.  The  prop- 
erty, or  tbe  proceeds  of  the  sale.  Is  owned 
by  the  mother  and  the  chlldr«i,  and  is  to  be 
administered  and  disposed  of  as  any  other 
property  owned  by  mother  and  cUldren.  21 
Cyc.  566. 

Tbe  defendant  further  urges  that  the  prop- 
erty was  owned  In  Indlvlslon. 

Although  the  160  acres  of  land  dalmed  were 
owned  in  indlvlslon  with  the  heirs,  that  por- 
tion which  was  the  property  of  the  late  E. 
Barouase,  and  which  he  occupied  as  a  home- 
stead, which  homestead  the  wife  and  children 
inherited,  as  before  stated,  passed  to  tbe 
wife.  She  became  the  homesteader  of  tbe 
fractional  right  inherited. 

In  Maxwdl  v.  Roach.  106  La.  128. 30  South. 
251,  the  court  held  that  the  widow  in  com- 
munity was  the  head  of  the  family  after  tbe 
death  of  the  h  jsband,  and  that  the  homestead 
right  was  not  affected  by  the  Joint  ownership 
of  the  property.  Besides,  the  question  of  tbe 
right  of  the  tenant  in  common  to  tbe  prop- 
erty Is  not  Involved.  The  other  ownm  were 
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the  dilldren  of  plaintiffs  herein.  She  can  main- 
tain a  homeatead  exemption  In  a  contest  with 
the  creditors.  The  bomesteader  U  a  third 
person.  Spejrer  t.  Miller.  lOS  La.  208,  82 
South.  524,  61  L.  R.  A.  781. 

In  Lyons  t.  Andry,  106  La.  357,  81  Sooth. 
38,  5Q  L.  R.  A.  724,  87  Am.  St  Rep.  290,  that 
view  was  reaffirmed. 

The  court  said,  in  106  La.  128.  and  In  80 
South.  253: 

"The  fact  that  the  snrrivinE  apoase,  as  widow 
in  community,  is  owner  of  one-half  of  the  prop- 
erty constituting  the  homestead,  does  not  de- 
strOT  the  homestead  right. 

"Ordinarily,  parties  owning  land  in  Indivislon. 
or,  rather,  a  party  owniag  an  undivided  inter- 
est In  land,  cannot  claim  the  bomcstend  exemp- 
tion In  the  land  held  with  others ;  but  by  special 
direction  of  the  GonBtltution  this  does  not  apply 
to  the  aarrlvlnic  spouse.** 

This  was  the  situation  as  relates  to  the 
|)laintlff  at  the  death  of  her  husband.  She 
held  the  ptopert7  as  snrrlTlng  ^wose,  in  com- 
munity. 

The  trustee  bases  some  of  his  contentions 
on  the  fact  that  there  has  been  some  change 
since  the  bankrupt  was  forced  into  bankrupt- 
cy; mainly  that  the  wife  remarried,  as  be- 
fore stated. 

We  will  state  now,  upon  that  subject,  that 
the  condition  of  the  debtor  Is  considered,  as 
to  homestead,  at  the  date  of  the  seizure  or 
at  the  date  that  he  claims  hla  homestead. 

The  record  does  not  disclose  that  there  had 
t}een  any  change  whatever  In  the  affairs  or 
the  condition  of  the  plaintiff  at  the  date  that 
she  claimed  her  homestead  In  the  bankruptcy 
court",  nor  at  the  date  of  the  sale. 

The  homestead  rlgbt  Is  to  be  considered  at 
the  date  of  the  seizure.  Garner  t.  Freeman, 
118  La.  180,  42  Sontb.  767,  118  Am.  Bt  Bep. 
361. 

The  condition  of  thlugs  existing  must  be 
made  to  appear.  Gamier  t.  Joffrlon,  39  La. 
Ann.  885. 

In  another  decision  It'wns  held  that  article 
244  of  the  Constitution  makes  a  distinction 
between  the  head  of  a  family  and  a  person's 
being  a  father  or  mother,  or  person  with  per- 
sons dependent  upon  him  for  support. 

The  court  said  that  the  two  classes  are  dif- 
ferent. The  head  of  the  family  Is  entitled 
to  exemption  whether  he  supports  his  wife 
or  not.  Oamer  v.  Freeman,  118  La.  180,  42 
Sontb.  767,  118  Am.  St.  Rep.  301. 

For  reasons  assigned,  the  judgment  appeal- 
ed from  Is  affirmed. 


(124  La.) 

No.  17.845. 

STATS  V.  SATCHER  et  al. 

fSupreme  Court  of  Louisiana.   Nor.  29,  1909.) 

1.  Criminal  Law  (|  1151*)— Appeal— Review 
— Denial  of  Cohtinoamce. 

The  matter  of  the  continuance  of  a  crim- 
inal case,  whether  on  the  ground  thst  counsel 


have  not  had  time  to  prepare  the  defense,  or  on 
account  of  the  absence  of  witnesses,  is  largely 
within  the  discretion  of  the  trial  judge,  and  his 
ruling  will  not  ordinarUy  be  reversed,  unless 
manifestly  arbitrary  and  prejudicial  to  the  legal 
rights  of  the  defendant. 

[Ed.  Notfe — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {f  804S-S049;  Dec.  Dig.  i 
1151.*] 

2.  CsniiNAL  Law  d  1^0*)— ^TBui^-RiafABKa 
OP  Counsel. 

Bemarks  made  by  a  prosecuting  officer,  by 
way  of  aigument,  and  of  necessary  answers,  In 
reply  to  statements,  or  remarks,  made  by  coun- 
sel for  defendant,  though  otherwise  improper, 
afford  no  ground  for  aetting  aside  a  verdict, 
particularly  when  It  appears  that  the  jury  were 
Instructed  to  disregard  them. 

tISd.  Note.— For  other  caaes,  see  Criminal 
Iaw,  Gent.  Dig.  1  1683;  Dea  Dig.  |  730.*] 

3.  Cbuinal  Law  Q  11^)— Tbial— Remabkb 
or  Judge. 

Where  the  trial  Judge,  complying  with  a  re- 
quest for  instructions  upon  the  subject,  correct- 
ly informs  the  jury  as  to  the  penalty  following  a 
verdict  of  guilty,  without  capital  punishment, 
and  then  adds,  "Under  the  law  of  commutation 
for  good  time,  under  a  verdict  of  guilty,  without 
cai)Ital  punishment,  the  tenn  of  imprisonment, 
claimed  by  some,  and  may  be  the  rule,  would 
amount  to  a  period  of  la  years"— there  is  no 
such  error,  to  the  prejudice  of  the  defendant, 
found  guilty,  without  capital  punishment,  as 
to  call  for  the  setting  aside  of  the  verdict 

[Ed.  Note.~For  other  cases,  see  Crimmal 
Law,  Dec.  Dig.  1  1172.*] 

(Syllabus  by  the  Court) 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  JacIiBon ;  George  Wear,  Judge. 

Ed.  Satcber  and  Frank  McDay  were  con- 
victed of  manslaughter,  and  appeal.  Affirmed. 

Price  &  Price  and  Grlsham,  Ogle^y  A  Sten- 
nis,  for  appellants.  Waller  Oulon,  Atty.  Gen., 
and  C.  P.  Thomhlll,  Dlat  Atty.  (J.  E.  Clay- 
ton and  R  G.  Pleasant,  of  counati),  for  the 
State. 

MOXROE,  J.  Defendants,  having  been 
prosecuted  for  murder  and  convicted  of  man- 
slaughter, present  their  case  to  this  court  by 
means  of  the  bills  of  exception,  which  will 
now  be  considered,  to  wit: 

Bni  No.  1.  To  the  refusal  of  the  court  to 
grant  a  continuance. 

This  bill  recites  that,  when  on  Wednesday, 
July  21,  1909,  the  case  was  called  for  trial, 
counsel  for  defendants  announced  that  th^ 
were  not  ready  for  trial,  for  the  reasons  that 
F.  W.  Price,  one  of  the  counsel;  was  not  em- 
ployed until  the  night  of  Monday,  July  19th, 
and  that  the  employment  of  the  other  coun- 
sel, O.  M.  Grlsbam,  had  not  been  perfected 
until  Tuesday,  July  20th,  and  that  they  had 
not  bad  time  to  prepare  themselves ;  that  the 
Indictment  had  been  returned  "out  of  term 
time,  on  last  week" ;  that  defendants  were 
In  Jail,  without  money^and  depended  on  their 
friends  to  And  the  necessary  funds  and  em- 
ploy counsel,  and  that  due  diligence  had  been 
used;  that  defendants  bad  caused  summons- 
es to  issue  on  Jaly  10th  for  two  witnesses — 
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Fuller  Mcintosh,  a  wbite  man,  and  Charley 
Smltb,  colored,  and  that  tUe  witnesses  bad 
not  been  served ;  "tbat  tbey  were  absent,  but 
could  be  bad  by  next  term  of  court;"  tbat 
their  evidence  was  material  and  necessary ; 
and  that  defendants  could  not  safely  go  to 
trial  without  It.  "as  more  particularly  shown 
by  the  motion  Cor  continuance,  made  part  of 
the  toilL" 

The  bill  further  recites  that  the  court  over- 
ruled  the  motion  for  coutinuance,  with  the 
proviso  tbat  the  state  should  admit  that  the 
witnesses.  If  present,  would  swear  to  what 
was  set  up  In  the  motion,  to  which  the  state 
agreed,  but  the  defendants  further  objected 
that  they  were  entitled  to  the  presence  of 
the  witnesses,  if  they  could  be  bad«  which 
objection  was  also  overruled. 

The  motion  for  continuance  alleges  tbat  de- 
fendants* counsel  have  not  prepared,  and  have 
not  had  time  to  prepare,  for  trial ;  tbat  the 
Indictment  was  returned  on  July  13tb,  the 
court  not  being  then  in  session ;  that  on  Mon- 
day, July  19tb,  when  the  court  opened  for 
its  regular  session,  defendants  were  arraign- 
ed, and  that  O.  M.  Grisham.  one  of  their 
present  counsel,  represented  them  for  that 
purpose,  but  stated  that  "he  bad  not  been 
employed  in  the  case,"  which  was  then  set 
down  for  July  21st;  that  from  the  time  of 
their  Indictment  until  that  of  their  arraign- 
ment they  were  in  jail,  in  Vernon,  10  miles 
from  a  railroad,  without  money  to  employ 
counsel,  and  depending  on  the  court  to  ap- 
point counsel,  or  upon  their  relatives  or 
friends  to  employ  counsel ;  that  on  Monday 
night,  July  lOtb,  some  of  their  relatives  and 
friends  employed  F.  W.  Price,  who  lives  in 
Rustou,  In  Lincoln  parish,  and  that  on  Tues- 
day. July  20th,  O.  M.  Orlsham,  who  lives  In 
Wlnnfleld,  was  employed  by  other  relatives 
and  friends';  that  their  said  attorneys  have 
not  bad  time  to  prepare  the  case  for  trial ; 
and  that  tbey  have  a  good  and  valid  defense. 

The  motion  farther  allies  that  defendants 
cannot  safely  go  to  trial  on  account  of  the 
absence  of  Fuller  Mcintosh,  Cbarl^  Smith, 
and  Will  Goodwin,  for  whom  they  caused 
summonses  to  issue  6n  July  19th,  but  who 
hare  not  been  sununoned,  and  are  not  present ; 
that  each  of  said  witnesses  is  necessary  to 
the  proper  defense  of  the  case;  that  they  re- 
side in  the  parish  of  Jackson ;  that  they  are 
not  absent  through  any  fault  or  contrivance 
of  defendants,  and  that  "they  can,  and  will, 
be  had  present  at  the  next  term  of  the  court." 
The  motion  farther  sets  forth  certain  facts 
to  which  It  Is  alleged  that  the  witnesses  will 
testify,  and  allies  that  such  testimony  would 
be  admissible  and  material.  The  motion  Is 
sworn  to  by  the  defendants,  and  we  find  In 
the  record  affl^rlts  in  support  of  It  sub- 
scribed by  the  def«idants'  counsel,  as  follows, 
to  wit:  by  M.  Grisham.  to  the  effect  that 
he  was  employed  to  assist  in  the  defonse  on 
Tuesday,  July  20th ;  Uiat.  when  be  appeared 
for  defendants  on  July  lOth,  It  was  only  for 
the  puriMwes  of  their  arraignment,  and  for 


the  reason  that  some  of  th^r  relatives  had 
spoken  to  him  about  bis  employment  in  the 
case,  and  It  was  expected  he  would  be  em- 
ployed during  that  day ;  that  since  his  em- 
ployment in  the  case  he  has  not  had  any 
time  to  prepare  the  case  for  trial,  only  having 
been  employed  on  yesterday  (Tuesday,  July 
20th),  and  has  not  prepared  the  case  for  tri- 
al ;  that  the  affidavit  Is  not  made  for  the 
purpose  of  delay,  but  to  the  end  tbat  sub- 
stantial Justice  may  be  done.  By  F.  W.  Price, 
to  the  effect  that  "he  was  only  employed 
•  •  *  late  Monday  night,  July  l»tli.  at 
Ruston,  Lincoln  parish" ;  tbat  since  Ills  em- 
ployment he  has  not  had  time  to  prepare,  and 
has  not  prepared,  for  the  trial ;  and  tbat  the 
motion  for  continuance  and  the  affidavit  are 
not  made  for  delay. 

The  Judge  a  quo  gives  the  following  as  his 
reasons  for  refusing  to  grant  the  continuance, 
viz. : 

"The  defendants  were  charged  with  having 
on  April  3,  1009,  murdered  William  Johnson, 
a  negro,  at  Elmo,  in  Jackson  partflh,  La.,  which 
is  about  eight  miles  from  Vemon,  and  alwat 
eight  miles  from  Ruston,  They  fmrnediatelr 
fied  from  the  scene  of  the  kilting,  and  went  to 
Texas,  bat  afterwards  came  back  to  Caddo 
Lake,  in  Caddo  parish,  where  tbey  wm  arrest- 
ed, and  afterwards  Incarcerated  In  Jail,  at  Ver- 
non, on  June  23,  1909.  Upon  the  finding  of  the 
coroner's  jury  on  April  4,  1909,  warrants  were 
issued  for  the  arrest  of  the  defendants.  The 
fcrand  Jury  returned  a  true  biil  (or  murder  agalosc 
them,  which  was  filed  on  July  18,  1900.  and 
on  the  same  day  the  sheriff  served  a  copy  of  the 
indictment  and  of  the  venire  on  the  defendants. 
The  defendants  were  neeroee,  and  lived  on  the 
plantation  of  Mr.  Nat  CliDton,  a  white  man,  of 
means  and  infiuence,  who  It  appeared,  bad  from 
the  very  beginning  interested  himself  in  pre- 
paring their  defenae.  Practically  all  of  the  wit- 
nesses lived  on  Mr.  Clinton's  place  and  all  were 
negroes,  except  Mcintosh  ana  Ress.  The  trial 
disclosed  a  most  thoroughly  prepared  defense. 
Mr.  O.  M.  Grisham,  one  of  jthe  attorneys  for  the 
defendants,  represented  theiu  In  the  arraignment 
on  Monday,  July  19,  1909  j  and  la  the  argu- 
ment on  the  motion  (or  contmnance  he  admitted 
that  the  Question  of  hia  employment  had  been 
considered  between  himself,  the  ddlendants.  and 
their  friends  daring  the  prerlous  week.  It  al- 
so developed  during  the  trial  that  Mr.  O.  M. 
Grisham  had  gone  to  ElmOj  the  scene  of  the  kill- 
ing, during  the  week  previous  to  the  trial,  and 
bad  there  interviewed  some  of  the  most  im- 
portant witnesses  for  both  the  state  and  the  de- 
fense. Mr.  F.  W.  Price,  another  of  the  thre« 
attorneys  for  the  defendants,  admitted  that  he 
had  been  consulted  the  week  previous  with  a 
view  to  employment  by  both  the  prosecotion  and 
the  defense.  The  issues  were  very  narrow,  and 
the  defendants  were  ably  defended  by  experi- 
enced counsel,  who  during  the  trial  showed 

freat  familiarity  with  the  details  of  the  de(en'«e. 
t  also  developed  daring  the  argument  of  the 
motion  for  continuance  that  the  delay  in  em- 

i)l07ing  counsel  for  defendants  was  not  due  to 
Dability  to  do  so,  but  to  the  desire  to  employ 
only  the  ablest  attwney^  and  then  seemed  to 
:  be  some  difference  of  oiunion  as  to  the  choice 
of  one  attorney  who  was  under  considetatioo. 

"Now,  as  to  the  absent  witnesses,  Fuller  Mc- 
intosh and  Charles  Smith,  the  records  of  the 
court  show  that  Fuller  Mcintosh  ho  now  pend- 
ing against  him  four  indictments  for  'boot  leg- 
{ring'  whisky  to  those  neeroes  and  other  persons 
on  the  night  of  the  killing.  He  is  a  refugt>e 
from  Justice.  His  family  nave  left  tiie  pariftb. 
and  his  whereabouts  are  unknown  to  the  offl- 
cers  of  the  court  Hie  district  attomer  admi^ 
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ted  that,  If  he  were  present,  he  would  swear  to 
all  that  defendants  had  set  up  in  the  affidavit 
attached  to  the  motion  for  continuance.  It  de- 
Teloped  on  the  trial  that  he  was  not  at  the 
scfne  of  the  tragedy,  but  that  he  was  at  home 
when  William  Johnson  was  killed.  As  to  the 
absent  witness.  Charles  Smith,  he  is  a  tran- 
sient negro  railroad  hand.  He  testiSed  before 
the  coroner's  inquest,  and  his  testimony  was  on 
file  in  court.  >It  was  not  as  strong  for  the  de- 
fendants as  was  the  statement  set  out  in  the 
affidarlt,  which  the  state  admitted  he  would 
■wear  to  if  present  But,  in  addition  to  all  the 
above,  sevenil  other  witnesses  for  the  defend- 
ants swore  to  sreiT  material  fact  set  up  in  the 
affidavits  attached  to  the  motion  for  cqntinn- 
ance,  and  there  were  several  other  eyewitness- 
es to  the  killing  at  court  during  the  entire  trial 
who  were  not  put  on  the  witness  stand  by  ei- 
ther the  state  or  the  defendants.  After  the 
coDcludon  of  the  trial,  the  court  is  convinced 
that  rhe  defoidaats  put  their  entire  defense  be- 
fore the  jury,  that  they  suffered  no  injury  by 
tlie  overruling  of  the  motion  for  continuance,' 
and  that  they  had  a  fair  and  impartial  trial." 

In  the  motion  for  new  trial  filed  by  the 
defendants,  it  Is  alleged  that  tlie  court  erred 
In  not  granting  them  a  continuance  on  the 
motion  and  for  the  reaaons  contained  there- 
in, but  there  Is  no  spetial  reference  to  the 
xnattera  set  up  In  the  motion,  nor  does  there 
appear  to  have  been  any  attempt  to  show  by 
testimony  that  defendants  sustained  any  in- 
jury by  reasons  of  lack  of  preparation  by 
their  counsel  or  of  the  absence  of  the  wit- 
nesses. Mcintosh  and  Smith,  or  that  they 
gave  the  proper  addresses  at  which  those 
witnesses  could,  and  should,  have  been  found, 
or  that  the  witnesses  were  then  obtainable, 
or  could  thereafter  be  obtained. 

The  crime  with  which  defendants  are 
charged  Is  snid  to  have  been  committed  on 
April  3.  1909.  They  were  arrested  June  23d, 
and  Indicted  July  13th,  and  their  ease  was 
not  set  dovra  for  trial  until  July  21at  fol- 
lowing. It  was  their  privilege  Immediate- 
ly on  being. arrested  to  request  the  court  to 
assign  them  such  counsel  as  they  desired 
(Bev.  St.  S  992),  but  the  court  was  under  no 
obligation  to  make  the  assignment  until 
the  request  had  been  made.  State  t.  Ro- 
mero, 5  La.  Ann.  24. 

If,  being  unable  to  employ  counsel,  they 
bad  delayed  requesting  that  counsel  be  as- 
Blgned  them  hy  the  court  until  the  day  fixed 
for  the  trial,  they  could  not  have  pretended 
tbat  they  had  exercised  due  diligence,  or 
any  diligence. 

Upon  tbe  other  hand,  if,  being  able  to  em- 
ploy counsel,  they  delayed  doing  so  until  the 
day  fixed  for  trial,  the  same  sltua'tlon  Is 
presented;  1.  e.,  they  could  not  pretend  that 
tbey  had  exercised  proper  diligence,  and  It 
•will  be  remembered  In  that  connection  that 
tbe  trial  Judge  Mya: 

"It  also  developed  during  the  argument  of  the 
motion  for  contmuance  that  the  delay  iu  em- 
ploying counsel  for  defendants  was  not  due  to 
inability,  to  do  so.  but  to  the  desire  to  employ 
only  the  ablest  attorneys^  and  there  seemed  to 
be  some  diiB'erence  of  opinitHi  as  to  the  dioiee 
of  one  ot  tbe  attorney!  who  was  under  coA- 
•Ideratimi.'* 


Considering  the  matter,  then,  either  from 
the  point  of  view  that  defendants  were  tm- 
ahle  to  employ  counsel  and  were  entitled, 
upon  their  request  to  that  effect,  to  have 
counsel  appointed  to  represent  them,  or  from 
the  point  of  view  that  they  were  able,  wheth- 
er through  their  relatives  or  otherwise,  to 
employ  counsel,  tbe  fact  that  until  the  night 
of  July  19th  no  counsel  had  been  regularly 
assigned  or  employed  to  take  charge  of  their 
defense  waa  due  entirely  to  their  own  in- 
action, and  (conceding  for  the  moment  that 
the  counsel  then  employed  did  not  have  time 
to  prepare  their  defense)  the  question  which 
presents  Itself  is  whether  a  defendant  In  a 
criminal  prosecution  ought  to  be  allowed  by 
his  own  deliberate  action  to  obstruct  the 
administration  of  criminal  Justice,  and  to 
force  a  postponement  of  |;be  trial  of  a  case 
which  ought  to  be  tried.  Considering  tbe 
law  and  the  rules  of  practice  by  which  pro- 
ceedings in  court  of  Justice  are  generally 
goTemed,  tbe  question  thus  pnqwunded  would 
ordinarily  be  answered  In  the  negative.  Tbe 
defendant  In  such  prosecution  may.  If  be 
choose,  dispense  wtth  counsel  altogether,  and 
undertake  to  conduct  bis  own  defense^  but 
he  certainly  can  bave  no  right  after  neg^ 
lectlng  or  refusing  to  take  legal  advice  up 
to  tbe  moment,  his  case  is  called  for  trial, 
or  within  a  abort  time  before,  to  force  a 
continuance  on  the  ground  that  the  counsel 
whom  be  then  concludes  to  employ,  or  to 
accept,  has  not  bad  time  to  prepare  himself. 

Tlie  state  Is.  however,  equally  Interested 
that  those  who  are  Innocent  shall  not,  as 
that  those  who  are  guilty  shall,  be  punished 
for  crime,  and,  by  consensus  of  Judicial  opin- 
ion, a  broad  discretion  is  vested  In  the  courts 
of  the  first  instance,  to  the  end  that  no  citi- 
zen, however  n^lectful  he  may  be  of  bis 
own  Interest,  shall  he  denied  the  opportuni- 
ty, when  prosecuted,  of  presenting  his  de- 
fense in  a  fair  and  Impartial  trial.  The  ex- 
ercise of  such  discretion  should  however,  he 
based  upon  accurate  knowledge  of  the  true 
situation,  such  as  does  not,  and  cannot  or- 
dinarily, reach  the  courts  of  last  resort,  and 
hence  In  such  matters  it  is  only  where  the 
ruling  of  the  trial  Judge  would  work  an  In- 
justice which  is  manifest,  or,  In  other  words, 
where  the  discretion  is  abused  and  the  rul- 
ing arbitrary,  that  the  appellate  court  will 
interfere.  State  v.  Wilson,  33  La.  Ann.  261 ; 
State  V.  McCarthy,  44  La.  Ann.  823, 10  South. 
673;  State  V.  Bridges,  109  La.  630,  S3  South. 
589;  State  v.  I^eary,  111  La.  801,  36  South. 
559;  State  v.  Oolden,  118  La.  800,  37  South. 
767. 

In  the  instant  case  we  may  use  the  lan- 
guage of  our  predecessors  In  this  court  in 
one  of  the  cases  above  cited,  to  wit: 

"We  cannot  for  a  moment  suppose  that  had 
it  b«en  shown,  when  the  motion  for  new  trial 
was  heard,  that  the  continuance,  which  was 
asked  and  refused  on  tbe  0ay  of  the  trial, 
should  bave  been  allowed,  or  that  tbe  fioding  of 
the  jury  was  contrary  to  law  and  evidence,  and. 
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for  either  canBe,  that  the  accused  did  cot  have 
a  foir  and  legal  trial,  the  jodge  a  quo  wonld 
Dot,  even  on  his  own  motion,  have  set  aside  the 
^rdict  and  granted  the  prisoner  a  new  triaL 
We  must,  and  do,  believe  that,  in  acting  as  he 
has  done,  he  has  discharged  his  duties  conscien- 
tiously and  legaUr,  and  has  done  no  injustice 
to  the  defendant.''^  State  v.  Wilstjn,  supra. 

It  may  be  remarked  In  conclusion  on  the 
Subject  of  this  bill  that  tbere  is  no  attempt, 
even  In  tbe  briefs  filed  on  behalf  of  defend- 
ants, to  controvert  the  statement  of  the 
trial  Judffe  to  tbe  effect  that  tbe  witness  Mc- 
Zntosb  was  a  fugitive  from  Justice  and  was 
not  present  ftt  tbe  homicide,  and  that  tbe 
nrttness  Clark  was  a  transient  railroad  labor- 
er, and,  as  we  have  already  stated,  tbere 
was  no  attempt  on  tbe  bearing  of  tbe  motion 
for  new  trial  to  show  that  tbe  witnesses 
named  could  have  been  fonnd  then  or  tbere- 
after,  and  tbe  statement  of  tbe  counsel  In 
their  brief  that  the  sheriff  bad  made  no 
returns  upon  sabpcenas  Issued  to  said  wit- 
nesses is  dehors  the  record;  tbe  statements 
in  tbe  motion  for  continuance  and  bill  of  eX' 
ceptlon  being  merely  that  tbe  subpoenas  bad 
been  issued  and  bad  not  been  served  non 
constat,  but  that  the  witnesses  were  not  to 
be  found  at  the  addresses  given  by  tbe  de- 
fendants. Upon  the  whole,  we  are  of  opin- 
ion that  the  points  presented  by  the  bill  un- 
der consideration  were  not  well  taken. 

Bill  No.  2  was  taken  to  the  following  re- 
maik,  made  by  the  district  attorn^  In  the 
coarse  of  his  argument,  viz.:  • 

.  "I  want  to  say  to  you  that  it  seems  to  me 
that  human  life  is  wonderfully  cheap  in  Jackson 
jjatisli,  especially  if  that  human  fife  is  negro 

Counsel  for  defendants  objected,  and  "ask- 
ed the  court  to  have  counsel  conflne  bis  ar- 
gument to  tbe  case,  and  took  this,  their  bill 
of  exception,  and,  having  presented  it  to 
the  counsel  for  the  state,  prayed  the  court 
to  sign  the  same." 

The  district  attorney  added  the  statement: 

"The  language  used  by  me  •  *  *  was  in 
reply  to  Mr.  F.  W.  Price's  argument  to  the 
jury  •  *  *  that  the  killing  of  a  tiad  n^ro 
was  a  benefit  to  the  community,  and  that  tbe 
killing  of  some  negroes,  killed  at  a  church  in 
Jackson  parish  cleared  the  atmospheie." 

Tbe  statement  of  tbe  judge  is: 

"The  court  instructed  the  jury  to  disregard 
and  not  consider  any  personal  opinion  that  may 
have  been  advanced  by  either  counsel,  but 
simply  to  consider  the  testimony,  as  coming 
from  tbe  witnesses." 

Bill  No.  3  was  taken  to  tbe  remark: 

"If  a  negro  kills  a  negrp,  he  usually  graduates 
by  killing  a  white  man." 

To  which  there  was  the  same  objection 
as  In  bill  Na  2,  followed  by  tbe  same  state- 
ment by  the  district  attorney  and  the  same 
ruling  by  the  Judge. 

Bill  No.  4  was  taken  to  the  remark: 

"I  pledge  you,  upon  my  honor  and  in  the  pres- 
ence of  high  heaven,  that  I  will  never  contend 
for  the  conviction  of  a  man  wh<Hn  I  believe  to 


he  Innocent,  and  that  belief  In  this  case  Is 
based  on  the  law  and  the  evidence." 

A  remark  which  the  district  attorn^.  In 
his  addenda  to  the  bill,  says  was  mode  "in 
reply  to  the  argnment  of  O.  M.  Urlsham,  at- 
torney Cor  defendants,"  tiiat  the  **bIood 
thirsty  attorneys  for  the  state  had  left  noth- 
ing undone  to  break  the  necks  of,  or  to  con- 
sign, tbe  defendants  to  the  state  peniten- 
tiary.** 

The  bill  shows  that  the  court  "Instmcted 
tbe  jury  to  disregard  the  argument  of  coun- 
sel, as  to  bla  personal  belief  In  the  matter, 
and  Instructed  tne  counsel  to  refrain  from 
expressing  hte  personal  opinion  to  the  Jnry." 

The  remarks  of  the  district  mttomej  re- 
cited In  the  bills  were  legitimate  answers  to 
those  attxibuted  to  defendants'  counsel,  and 
the  court  having  tnstructed  the  jury,  as  re- 
quested, to  disregard  such  remaiica,  as  com- 
ing ftxun  either  side,  we  find  no  snfficieDt 
reason  for  n^^mtng  that  its  Instrnctiona 
were  not  heeded. 

The  bills  present  no  grounds  for  rerersaL 
State  V.  Bomero,  117  La.  1006,  42  South. 
482;  State  t.  Toong,  114  La.  6H0.  38  South. 
517;  State  f.  Jones,  61  La.  Ann.  106.  24 
South.  SSH.  *'It  baa  been  broadly  stated  that 
a  party  can  baye  no  jnst  grounds  tat  com- 
plaint <m  account  of  remarics,  Imiwoper  in 
themselves,  which  have  been  necessitated 
by  like  remarks  from  the  other  sld&*'  'i 
Bna  of  Pi.  St  Pr.  pp.  731,  732. 

Bill  Na  6  shows  that,  the  Jury  having 
come  Into  court  and  asked  for  farther  In- 
structions upon  the  question  of  amount  of 
punishment  attached  to  each  verdict  they 
might  render,  the  Judge,  after  correctly  in- 
structing them  as  to  the  puolsbmoit  atteched 
to  murder,  murder  without  capltel  punish- 
ment, and  manslaughter,  added,  further,  >*un- 
der  the  law  of  commutation  for  good  time 
s^ice,  under  a  verdict  of  'guilty,  without 
capital  punishment,'  the  term  of  imprison- 
ment Is  claimed  by  some,  and  may  be  the 
rule,  would  amount  to  a  period  of  fifteen 
years."  He  further  added  that,  as  to  the 
sentence,  that  Is  a  matter  with  which  tbe 
Jury  has  nothing  to  do,  and  "that  whatever 
verdict  they  did  find  would  be  supported 
by  tbe  law  and  the  evidence^" 

Thereupon  counsel  for  defendants  object- 
ed to  the  statement  made  by  the  judge  to 
the  Jnry,  as  set  out  above,  and  took  tbis 
their  bill  of  exception. 

Defendants,  charged  with  murder,  were 
found  guilty  without  capital  ptmiahmrat. 
and  were  sentenced  to  imprisonment  at  hard 
labor  for  life,  and  to  tbe  payment  of  costs, 
to  which  Is  added:  'This  Jn^ment  is  sub- 
ject to  commutotlon  for  good  time  service 
according  to  law."  Section  8,  Act  No.  ll'-t, 
p.  155,  of  1890,  as  amended  by  section  3, 
Act  No.  160,  p.  305,  of  1002,  provides: 

"That  whenever  any  person  has  been  •  •  • 
sentenced  to  Imprisonment  for  lite,  and  who  has 
served  In  the  penitentiary  15  years  of  said 
sentence,  and  who  has*  during  the  15  yeax^  k 
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conducted  himself  as  to  merit  the  approval  ot 
the  buftrd  of  control,  he  ma;  apply  for  comma- 
tation  of  his  sentence,  and,  apon  the  approval 
of  said  board  of  control,  the  same  snail  be 
forwarded  to  the  board  of  pardons,  and,  up- 
on their  approval,  the  same  shall  be  foi^ 
warded  to  the  Governor;  provided,  that  do 
more  than  one  convict,  out  of  every  five,  con- 
fined to  life  imprisonment,  shall  be  commoted 
in  any  one  year;  provided,  that,  in  case  of 
convicts  under  life  sentence,  admitted  to  the 
special  class  referred  to  In  section  2,  single 
commutation,  given  in  section  2,  may  be  de- 
ducted from  the  15  years  service  and,  to  that 
«xtent,  shorten  the  time  in  which  he  or  she 
may  apply  for  commutation  under  this  section." 

The  meoninsr  of  the  explanation  given  by 
the  Judge  plainly  waa  that,  whilst  the*  s^- 
tenee  nptm  a  verdict  of  guilty  pf  ninrder 
without  capital  punishment  would  be  Im- 
prisonment at  hard  labor  tor  life,  the  party 
so  sentenced  might,  by  good  bdiavlor,  have 
his  term  of  Imprisonment  shortened  to  15 
years:  and  we  are  unable  to  discover  In 
what  way  the  defendants  were  thereby  prej- 
udiced, the  fact  being,  that  under  the  last 
proviso  of  Act  160  of  1902  (above  quoted), 
the  term  of  Imprisonment  may  be  made 
even  less  than  16  years. 

Finding  no  reversible  error  In  the  rulings 
complained  of.  the  verdict  and  Judgment 
appealed  from  are  affirmed. 


(124  La.) 
No.  17,666. 

OZAN  LUMBER  CO.  v.  GOLDOXNA  LUM- 
BER CO. 

(Supreme  Court  of  Louisiana.    Dpc  13,  1909.) 

1.  Seqttestbation  (I  4*)— Ghouwd. 

A  sequestration  of  a  sawmill  plant  by  a 
pledgee  presumably  in  possession  will  be  dissolv- 
ed where  it  is  not  shomi  that  the  defendant 
pledgor  has  ousted  or  attempted  to  oust  the  pos- 
session of  the  pledgee.  The  mere  circumstance 
that  the  defendant  has  assisted  in  the  procure- 
ment of  a  receivership,  which  was  acquiesced  in 
by  the  plaintiff,  aflforas  no  ground  for  a  seques- 
tration after  the  termination  of  the  receivership, 
especially  where  the  receiver  was  also  the  agent 
of  the  iidalntiff  for  the  purposes  of  the  pledge. 

[Ed.  Note.— For  other  cases,  see  Seqaestratlon, 
Dec.  Dig.  I  4.*] 

2.  Reoivebb  (I  135*)  —  Dnms— PoBBEBBion 
OF  Pledged  fbofebtt  —  IUghtb  ov  Pas- 
ties. 

The  appointment  of  a  receiver  does  not  di- 
vest the  possession  of  the  pledgee,  and  the  prop* 
crty  pledged  cannot  be  sold  in  the  receivership 
for  less  than  the  secured  debts,  with  interest  and 
costs,  without  the  consent  of  the  pledgee ;  and 
where,  nnder  the  contract  of  pledge,  certain 
prices  were  to  be  paid  for  lumber  delivered,  the 

filedgee  will  not  be  permitted  to  purchase  such 
umber  at  lower  prices  from  the  receiver,  with- 
out the  consent  of  the  pledgor. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  i  135.»J 

(Syllabos  by  the  Courts 

Appeal  from  Eleventh  Judicial  District 
Court,  Parish  of  Natdiltodies ;  Samuel  J. 
IlRnry,  Judge. 

Action  by  the  Ozan  Lumber  Company 


against  the  Groldtnuia  Lumber  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Reversed  In  part,  and,  as  amended,  af- 
firmed. 

Jack  &  Fleming,  for  ai^eliant  Cunning- 
ham &  Smith,  for  appellee. 

LAND,  J.  On  December  31,  1906,  C.  H. 
Haynes,  doing  business  under  the  name  of  the 
Goldonna  Lumber  Company,  executed  bis 
promissory  note,  payable  six  months  after 
date.  In  favor  of  the  plaintiff  for  $8,9^.78, 
and  bearing  8  per  cent  Interest  from  date. 
On  January  12,  1907.  tbe  defendant,  lu  order 
to  secure  the  payment  of  said  note  executed 
a  certain  written  instrument  by  which  he 
pledged,  pawned,  and  delivered  to  one  W.  D. 
Taggart,  representing  the  plaintiff,  his  saw- 
mill, plant,  oxen,  wagons,  lumber,  and  logs 
and  other  property.  It  was  stipulated  that 
all  the  lumber  cat  at  the  mill  during  the  ex- 
istence of  the  pledge  should  be  subject  there- 
to, and  should  be  placed  In  possession  of  the 
said  agent 

It  was  further  stipulated  that  the  defend- 
ant should  operate  the  sawmill  plant  at  his 
own  expense,  and  should  use  the  property 
pledged  for  that  purpose,  and  that  all  the 
lumber  sawed  should  be  inspected  as  loaded 
on  the  cars  and  paid  for  at  certain  prices, 
payable  part  In  cash  and  the  balance  by  credit 
on  the  said  note.  It  was  further  agreed  that 
any  advance  that  might  thereafter  be  made 
on  any  lumber  in  pile  should  not  exceed  f7.50 
per  1.000  feet. 

Under  this  contract,  a  large  number  of  car 
loads  of  lumber  were  received  by  the  plain- 
tiff during  tbe  year  1007,  for  which  the  de- 
fendant received  credits  aggregating  $2^117.- 
82  on  the  books  of  tbe  plaintifl.  Payments 
were  made  by  drafts  on  each  car  load  as  In- 
spected and  recced. 

On  December  28,  1907,  M.  a  Onnter, 
claiming  to  be  a  creditor  of  the  Goldonna 
Lumber  Company,  applied  to  the  district  conrt 
for  tbe  appointmfflit  of  a  recover.  On  Jan- 
uary G,  1008,  on  the  petition  of  a  large  num- 
ber of  cvedltors  of  the  said  concern,  the  court 
appointed  W,  D.  Taggart  as  receiver.  At 
that  time  Taggart  was  In.  possession  of  de> 
fendant's  sawmill  plant,  logs,  lumber,  etc.,  as 
agent  of  the  plaintiff,  under  the  aforesaid 
contract  of  pledge.  Taggart  In  his  adminis- 
tration as  receiver  sold  at  private  sale  10  car 
loads  of  lumber  to  tbe  plaintiff  company. 

On  March  26,  1908,  tbe  said  receiver  ob- 
tained an  order  of  court  for  the  sale  of  all 
the  property  belonging  to  the  Goldonna  Lum- 
ber Company.  At  the  same  time  the  receiver 
filed  a  provisional  account  showing  a  balance 
of  ^290.04  due  him,  and  several  hundred 
dollars  of  costs  and  expenses  outstanding 
against  the  receivership. 

On  May  26, 1908,  a  creditor  filed  a  petttlon, 
alleging  that  the  Goldonna  Lumber  Company 
was  not  a  corporation,  but  a  private  con- 


•For  otlisr  cases  see  tame  topic  and  section  NUMBER  In  Deo.  ft  Am.  Olgi.  1907  to  date,  ft  Reporter  InOexss 
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ceni,  and  praying  that  tbe  order  aj^Ktlntliig 
Taggart  as  receiver  be  vacated. 

On  May  80,  1008,  ]u^;meiit  was  rendered 
annulling  and  avoiding  said  appointment, 

Plaintiff  company  made  no  record  appear- 
ance as  a  creditor  In  tbe  recelversbip  pro- 
ceedings, but  Insisted  on  tbe  appointment  of 
its  agent  as  receiver  and  acquiesced  in  bis 
administration  as  sucb. 

The  present  suit  was  filed  on  June  23, 190S, 
to  recover  an  alleged  balance  of  (3.098.92 
due  on  tbe  defendant's  note  of  date  Decem- 
ber 31,  1906.  for  $8,924.76,  and  to  enforce  the 
pledge  of  date  January  12,  1907.  Plaintiff 
sued  out  a  writ  of  sequestration,  under  wblcb 
tbe  property  pledged  was  seized  by  tbe 
fiberlff. 

Defendant  moved  to  dissolve  tbe  seques- 
tration on  the  ground  of  tbe  falsity  of  tbe 
affidavit,  and  reconvened  for  attorney  fees 
and  actual  and  punitive  damages.  Tbts  mo- 
tion was  tried  with  tbe  merits,  and  on  tbe 
liual  hearing  was  overruled. 

Defendant  for  answer  admitted  tbe  execu- 
tion of  the  note  and  act  of  pledge,  but  de- 
nied all  the  other  auctions  of  tbe  petition. 

Further  answering,  defendant  specially  de- 
nied certain  debits  on  the  account  filed  by 
the  plaintiff,  and  set  up  certain  credits  in  his 
own  behalf,  and  prayed  for  Judgment  re- 
jecting plalntltTs  demands  and  dissolving  the 
writs  of  sequestration,  and  for  Judgment  In 
reconvention  for  (500  on  settlements  of  ac- 
counts, and  for  $1,750  damages  on  account  of 
tbe  wrongful  sequestration  of  his  property. 

The  case  was  tried  and  there  was  Judgment 
in  favor  of  the  plaintiff  for  $1,354.30,  with 
8  per  cent  Interest  from  April  20,  1908,  with 
maintenance  of  tbe  writ  of  sequestration, 
and  recognition  and  enforcement  of  the  right 
of  pledge  on  tbe  property  seized. 

The  plaintiff  has  appealed,  and  tbe  defend- 
ant has  Joined  in  tbe  appeal,  and  prayed  for 
Judgment  as  set  forth  In  his  original  answer. 

Plaintiff  and  appellant  complains  of  the 
rejection  of  several  Items  of  tbe  account  an- 
nexed to  the  petition. 

The  item  of  Taggart's  salary,  10 
months,  $333.33.'*  was  <^arged  In  a  lump  on 
December  30,  1907,  and  was  clearly  an  after- 
thought Taggart  was  tbe  representative  and 
agent  of  tbe  plaintiff  company  under  the  con- 
tract of  pledge,  and  took  and  held  possession 
of  all  the  property  pledged  for  account  of 
the  plaintiff.  Plaintiff  employed  Taggart  and 
promised  to  pay  him  a  salary  of  $100  per 
month.  Tbe  claim  that  tbe  defendant  verbal- 
ly promised  to  pay  one-third  of  this  salary 
Is  affirmed  by  plaintiff's  manager,  and  denied 
by  tbe  defendant  There  is  some  parol  evi- 
dence tending  to  corroborate  the  statement  of 
the  manager,  but  this  Is  neutralized  by  the 
fact  that  during  the  10  months  no  charge  for 
one-third  of  the  salary  was  made  against  tbe 
defendant  The  explanation  of  this  omission 
given  by  the  manager  Is  that  he  had  it  In 
bis  mind  not  to  charge  tbe  defendant  If  be 
carried  out  hla  contract  This  explanation  Is 


(U. 

entirely  unsatisfactory  from  a  bnslness  stand- 
point. We  see  no  error  In  tbe  rejection  of 
this  ItettL 

The  rejection  of  the  item  of  car  shortage, 
$128.35,  rests  on  the  positive  testimony  of  the 
defendant  based  on  the  receipts  or  invoices 
issued  by  the  plaintiff's  agent  at  tbe  mill  for 
car  loads  of  lumber.  The  contract  required  tbe 
plaintiff  to  Inspect  tbe  lumber  as  it  was  load- 
ed on  tbe  cars,  and  then  and  there  to  pay  for 
the  same  In  full  at  a  certain  rate  per  1,000 
feet  Such  inspection  necessarily  Included 
both  quality  and  measurement  AdmlttiDg 
that  errors  may  be  shown,  there  is  no  suffl- 
cleat  proof  that  the  shortages  charged  are 
correct  Tt>e  manager  of  plaintiff  had  no 
personal  knowledge  on  the  subject 

The  next  item  rejected  is  two  car  loads  of 
lumber  charged  back  to  the  defendant  on  Jan- 
uary 1,  1908,  after  the  receivership  proceed- 
ings bad  commenced.  One  of  these  cars  was 
credited  to  the  defendant  on  January  10. 
1007,  and  the  other  on  February  2,  1907,  and 
they  were  paid  for  by  plaintiff  in  the  same 
manner  as  all  tbe  other  car  loads  appearing 
on  the  account  PlaintilTs  own  books  and 
defendant's  testimony  are  sufficient  to  rebut 
the  statemeait  of  tbe  plaintiff's  manager  that 
his  company  had  received  the  cats  only  u 
agait  for  tbe  defendant 

It  appears  that  both  cars  were  Inrolced  In 
the  name  of  the  plaintiff  at  certain  prices, 
and  were  shipped  to  the  Beck  Miller  Com- 
pany to  fill  orders  previously  received  by  de- 
fendant By  the  terms  of  tbe  contract  of 
pledge,  these  orders  were  turned  over  to  the 
plaintiff  company,  which  was  to  reap  any 
profits  resulting  from  the  transaction,  it  ap- 
pears that  plaintiff  failed  to  collect  from  the 
consignee,  and  nearly  a  year  afterwards 
claimed  the  right  to  charge  back  tbe  price  to 
the  defendant  The  testimony  of  the  plaln- 
tltTs manager  aa  to  tiie  objections  of  the  con- 
signee to  paying  for  this  lumber  is  the  merest 
hearsay.  We  see  no  error  In  tbe  rejectltm  of 
this  item. 

The  next  Item  la  one  of  $979.11,  repreaent- 
ing  the  difference  betwem  $5  par  U  and  $11 
per  M  on  163.185  feet  of  lumber  sold  the 
receiver  Taggart  to  the  i^aintlff  eorporation 
about  a  wedt  after  tbe  openlnc  of  tlie  xvcelv- 
ershlp. 

It  appears  that  the  receiver  under  his  pow- 
ers of  administration  shipped  and  sold  to  the 
plaintiff  company  10  car  loada  of  lamber  at 
prices  ranging  from  $5  to  $13  per  M,  while 
tbe  pledge  contract  called  for  $11  and  $1& 
per  M.  Defendant  testified  that  he  protest- 
ed in  vain  against  sales  to  plalntlfl  for  leas 
than  tbe  contract  prices. 

Article  S164  of  the  Berlssa  CItU  Code 
reads: 

"The  creditor  who  is  in  possesrion  of  Uie 
pledge  can  only  be  compelled  to  Ktam  it,  but 
when  be  has  received  the  whole  payaut  of  the 
principal  as  well  as  tbe  Interest  mad  coats." 

While  creditors  may  force  a  Judicial  sale 
of  the  pledge,  the  property  cannot  be  sold  for 
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less  than  tbe  pledgee's  claim.  Bier  t.  Oau- 
tler  and  Goddiaux,  85  La.  Ann.  206.  Pledg- 
ot's  cession  of  property  does  not  affect 
pledgee's  right  of  retention  and  sale.  Jacqnet 
V.  Creditors,  38  La.  Ann.  864.  The  receiver 
waa  also  plaintiff's  agent  holding  possession 
of  the  pledged  property.  It  Is  manifest  that 
the  private  sales  by  the  receiver  and  agent 
to  the  pledgee  In  violation  of  the  terms  of  tbe 
contract  of  pledge  did  not  bind  the  defend- 
ant. Tb»  law  In  such  cases  requires  a  Judi- 
cial sale  in  the  recelrershlp  for  a  price  not 
less  than  the  pledgee's  claim,  or  a  Judi- 
cial sale  under  a  Judgment  obtained  by  tbe 
pledgee.  Bev.  Glr.  Code,  arts.  S164,  3165. 
The  dlfterence  In  prices  was  properly  charged 
to  the  plaintiff. 

Defendant's  contention  tbat  plaintiff  should 
also  be  charged  with  the  remainder  of  tbe 
lumber  sold  by  tbe  receiver  to  third  persons 
or  not  accounted  for  by  the  receiver  Is  with- 
out merit.  The  defendant  himself  was  privy 
to  the  appointment  of  tbe  receiver.  Plaintiff 
acquiesced,  and  successfully  insisted  on  the 
appointment  of  Taggart.  their  own  agent, 
then  in  possession  of  all  the  property  Includ- 
ed In  the  contract  of  pledge.  Defendant's 
remedy,  If  any,  was  against  the  receiver  for 
property  unlawfully  sold  to  third  persons,  or 
not  accounted  for. 

The  contention  that  the  debit  Item  of  $018 
advanced  on  the  purchase  price  of  the  Ewing 
timber  should  be  stricken  from  the  account 
is  without  merit  Conceding  that  It  was  a 
separate  transaction,  yet  defendant  admits 
that  he  has  received  credit  in  the  account 
for  330,000  feet  of  this  timber  at  the  con- 
tract price  of  f  11  or  $1S  per  M.  Defendant 
has  therefore  no  Just  reasons  for  complaint 
on  the  score  of  Imputation  of  payments. 

The  Item  of  January  30, 1908,  "To  A.  Hogg 
Expense  Land  Suit  $47.65,"  in  plaintiff's  ac- 
count Is  not  sustained  .by  the  evidence.  Mr. 
Hogg  does  not  testify  to  the  correctness  of 
the  amount,  and  there  Is  no  evidence  that  de- 
fendant ever  promised  to  pay  said  expenses. 
Tbe  matter  of  the  suit  concerned  both  par- 
ties, and  Mr.  Ho^s  services  In  the  premises 
were  voluntary. 

The  demand  of  defendant  for  $672  extra 
cost  of  hauling  logs  from  tbe  Swing  tract, 
and  $100  for  extra  roads  and  bridges,  are  not 
supported  by  tbe  evidence.  Even  according 
to  defendant's  version  these  claims  are  found- 
ed only  on  plaintiff's  vague  pnnnlse  to  help 
him  out 

The  defendant's  demand  for  $125,  being 
one-half  of  the  expenses  Incurred  by  him  in 
his  attempt  to  purcbase  tbe  Glen  Harper 
timber  lands,  Is  also  not  made  ont  by  the 
preponderance  of  the  evidence.  Dtfaidant 
bargained  fOr  the  lands  In  his  own  name,  and 
tbe  plaintiff  merely  agreed  to  advance  the 
money  to  purchase  If  an  Inspection  should 
disclose  a  certain  quantity  of  merchantable 
pine  timber  on  the  premises,  a  condition  that 
never  happened. 

The  deFoidant'B  last  demand  Is  for  a  credit 


of  $284.80  for  Interest  on  $8,060,  and  not 

credited  In  the  account 

As  the  account  stands,  interest  on  all  the 
credit  Items  has  been  allowed.  The  Judgment 
below  struck  out  certain  debit  Items,  and  al' 
lowed  an  additional  credit  of  $978.11  on  th^ 
sales  made  by  the  recover  In  January,  1908 
Interest  at  8  per  cent  should  be  allowed  or 
this  Item  from  January  15, 1908,  to  April  20 
1906,  when  the  account  was  balanced. 

Tbe  last  question  In  the  case  Is  that  of  tht 
dissolution  of  tbe  sequestration.  Plaintiff 
had  a  pledge  on  all  the  property  of  the  de- 
fendant Plaintiff  as  pledgee  was  presumably 
In  possession  of  the  property.  The  receiver- 
ship did  not  divest  tbat  possession.  Tbe  re- 
ceiver was  tbe  agent  of  tbe  pledgee.  When 
the  receivership  terminated,  such  agent  held 
possession  for  the  plaintiff.  The  receiver 
was  discharged  on  May  30,  1908.  This  suit 
was  filed  on  June  23, 1008,  and  the  sequestra- 
tion Is  based  solely  on  alleged  fear  and  appre- 
hension created  by  the  receivership  proceed- 
ings, procured  by  the  defendant  and  acqui- 
esced in  by  tbe  plaintiff. 

When  tbe  receivership  terminated,  nothing 
prevented  the  plaintiff  from  keeping  Its  i^ent 
In  possession  of  tbe  pledged  proper^.  Plain- 
tiff did  not  do  so,  but  elected  to  aue  ont  a 
writ  of  sequestration  at  tbe  expense  of  the 
defendant  The  remedy  of  sequestration  Is 
applicable  only  to  cases  where  tbe  defendant 
is  In  possession  of  tbe  property,  real  or  per- 
sonal. Code  Prac.  art  269.  A  pledgee  has 
no  occasion  for  such  a  writ  unless  the  pledg- 
or has  ousted  his  possession.  There  Is  nei- 
ther all^ation  nor  proof  of  such  an  ouster  in 
the  case  at  bar,  and  the  evidence  shows  that 
the  defendant  made  no  attempt  to  waate  or 
dispose  of  the  property. 

The  evidence  shows  no  grounds  whatever 
for  the  alleged  apprehension  and  fear  that 
the  defendant  would  use  his  possession.  If 
any  he  had  for  the  purpose  of  wasting  or  dis- 
posing of  tbe  pledged  property. 

Our  conclusion  Is  that  the  writ  should  be 
dissolved  with  $250  damages  for  attorney 
fees.  The  property  was  under  seizure  17 
days  before  it  was  bonded.  There  Is  no  suffi- 
cient proof  of  any  actual  damages  during  this 
short  period. 

The  affidavit  for  the  writ  was  made  by 
counsel  In  behalf  of  the  absent  officials  of 
the  corporation,  and  there  ia  no  evidence  that 
the  proceedings  were  actuated  by  malice  or 
iU  will. 

It  Is  therefore  ordered  that  tbe  Judgment 
below  In  so  far  as  It  maintains  the  writ  of 
sequestration  with  costs  be  reversed,  and  it 
is  now  ordered  that  the  said  writ  be  dissolved 
at  plalntlfTs  costs,  and  tbat  the  def«ulant 
do  have  and  recover  of  the  plaintiff  the  sum 
of  $250  special  damages  for  attorney  fees. 
And  It  Is  further  ordered  that  tbe  said  Judg- 
ment on  tbe  merits  be  amended  by  allowing 
tbe  defendant  an  additional  credit  of  $47.65. 
and  also  8  per  cent  per  annum  Interest  on 
the  sum  of  $979.11  from  January  15  to  April 
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20,  1908 ;  and  It  Is  further  ordered  that  the 
said  Judgment  as  thus  reversed  Id  part,  and, 
as  amended,  be  affirmed,  and  that  the  plain- 
tiff pay  the  costs  of  appeal. 


(124  La.) 
No.  17,979. 
STATE  T.  SHOOTS. 
(Supreme  Court  of  Louisiana.   Dec.  18,  1909.) 

CBIUINAI.  IjA.W  d  1020*)— APPBAI<— SUPBKlfE 
COUBT-^UBISDICnOlt. 

Hiis  court  is  without  jutisdietion  of  an 
appeal  from  an  adverse  judgment  on  a  motion 
to  set  aside  the  forfeiture  of  an  appearance 
bond  of  $1,000  given  in  a  prosecution  where  the 
offense  cbaised  -is  not  punishable  with  death 
or  Imprisonment  at  hard  labor,  and  no  penalty 
has  been  actually  imposed. 

[Ed.  Note.— For  other  cases,  see.  Criminal 
L^.^Cent  Dig.  H  2578-2580;  Dec.  Dig.  fi 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court,  Parish  of  Washln^on;  Thomas 
M.  Burns,  Judge. 

O.  P.  Shoots  was  convicted  of  sellii^  in- 
toxicating liQuors,  and  he  appeals.  Dis- 
missed. 

M.  I.  Vamado,  for  appellant.  Walter  Gul- 
on,  At^.  Gen.,  and  Ij.  L.  Morgan,  Diat  Atty. 
(B.  O.  Pleasant,  of  connseO.  'or  the  State. 

MONSOB,  J.  Defendant  was  prosecuted 
for  retailing  splrltous  liquor  without  a  li- 
cense, and  gave  an  appearance  bond  In  the 
sum  of  91,000,  which  was  declared  forfeited 
upon  hlB  nonappearance  when  called  for 
trial.  He  subsequently,  through  his  attor- 
ney, moved  to  set  aside  the  Judgment  of  for- 
feiture, on  the  ground  that  there  had  been 
no  order  given  by  the  Judge  fixing  the  amount 
of  the  bond,  and  he  now  appeals  from  an  ad- 
verse Judgment  upon  that  motion.  The  state 
moves  to  dismiss  the  appeal  for  want  of  Ju- 
risdiction In  this  court.  The  motion  must 
prevail.  The  appellate  Jur^dlctlon  of  this 
court  extends  to  criminal  cases  in  which  "the 
punishment  of  death  or  Imprisonment  at  hard 
labor  may  be  inflicted,  or  a  fine  exceeding 
1300  or  imprisonment  exceeding  six  months 
la  actually  imposed"  (Const,  art  8S),  and 
this  case  presents  neither  of  those  conditions. 
It  Is  intrinsically  a  civil  proceeding,  and,  as 
the  amount  Involved  Is  less  than  $2,000,  it 
could  be  brought  twfore  this  court  by  appeal 
under  the  Jurisprudence,  as  It  stands,  only 
upon  'the  theory  that  Jurisdiction  with  re- 
spect to  it  would  be  attracted  by  appellate 
Jurisdiction  vesred  in  this  court  with  respect 
to  the  criminal  prosecution  in  which  It  origi- 
nated. But  neither  the  punishment  of  death 
nor  imprisonment  at  bard  labor  can  be  In- 
flicted for  the  offense  charged  In  the  prose- 
cution In  question,  nor  has  there  been  any 
sentence  actually  imposed,  so  that  this  court 
I9  not  vested  with  any  appeliate  Jurisdiction 


whereby  the  Jurisdiction  Invofced  can  be  "at- 
tracted." Marr's  Or.  Jur.  S  214;  State  v.  Wil- 
liams, S7  La.  Ann.  200;  State  r.  Toupa,  44 
La.  Ann.  896,  11  South.  524;  State  v:  Cox 
114  La.  667,  38  South.  456 ;  Society  t.  Cage. 
45  La.  Ann.  1394,  14  South.  422. 
The  BKKal  la  therefore  dJamlssed. 


(124  La.) 
No.  17,960. 
STATB  V.  SMITH. 
(Supreme  Court  of  Loaidana.   Dee.  18.  1009.) 

1.  Cbikinaz.  Law  (Si  595,  008*)— Cohtiku- 
ANCE— Affidavit  — GBOuRDa  —  BmuBKS  of 

JUDOG. 

Defendant's  first  complaint  la  snbMantially 
that  over  his  objection  be  was  forced  to  trial 
when  unprepared.  To  obtain  a  continuance,  a 
motion  for  the  same  must  be  made  In  due  form, 
and  supported  by  affidavit.  State  v.  Under- 
wood, 44  La.  Ann.  1114,  11  South.  823;  State 
V.  Perique,  42  La.  Ann.  403,  7  South.  599; 
State  V.  Guillory,  45  Ann.  31.  12  South. 
314. 

Even  had  defendant's  application  been  in  due 
form,  the  delay  which  he  was  seeking  to  ob- 
tain was  evidence  to  support  an  issue  which 
be  was  not  authorized  to  tender  under  the  par* 
ticular  crime  charged  against  him. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dls.  H  1328-1927.  1348-1361:  Dec. 
Dig.  IS  S09v  603.^ 

2.  Crihinal  Law  (SS  756%,  1154*)— Afpkai.— 
Review  —  Aboumentb  of  Couitsez.  —  B£- 

UAKKS  of  JtTDQE. 

The  exercise  of  the  discretion  of  the  trial 
judge  la  deciding  in  a  criminal  case  as  to  how 
far  a  district  attorney  in  his  remarks  to  the 
jury  was  or  was  not  within  the  bounds  of  Inti- 
mate argument  is  entitled  to  verr  great  consid- 
eration by  an  appeliate  court  The  trial  Judge 
knew  (while  the  Supreme  Court  does  not)  tb? 
circumstances  under  which  they  were  made  and 
the  likelitiood  or  not  of  those  remarks  being  le- 
gally prejudicial  to  the  defendant.  State  v. 
B<Hnero.  117  La.  43  South.  482. 

Th9  trial  judge  in  his  chaige  to  the  Jury, 
while  defining  the  crime  of  embezzlement  with 
which  defen&nt  was  charged,  made  use  of  an 
illustration  of  what  an  embezzlement  was  which 
it  would  appear  brought  defendant's  case  direct- 
ly under  the  evidence.  Defendant  urges  that  by 
so  doing  the  trial  jud^e  prejudiced  the  jniy  and 
commented  on  the  evidence.  It  is  not  claimed 
tfaat  the  illustration  given  was  not  legally  cor- 
rect. If  it  was,  it  was  for  the  jury  to  deter- 
mine whether  under  tbe  evidence  the  defendant'^ 
case  fell  under  !t  or  not.  The  judtra  made  r-^ 
comment  in  the  evidence.  State  t.  Lmarea,  12 
La.  Ann.  220 ;  State  v.  Uarkham,  15  La.  Ann. 
498. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  8S  1731-1765,  30o&;  Dec.  Dig. 
SS  755^^,  1154.*] 

(Syllabus  by  the  Court) 

Appeal  from  Ninth  Judicial  District  Court. 
Parish  of  Madison;  F.  X.  Ransdeil,  Judge. 

Randall  Smith  was  convicted  of  wnmgftil- 
ly  converting  a  horse  and  a  mnl^  and  hm  ap* 
peals.  Affirmed. 

David  M.  Evans,  for  appellant  Walter 
Gulon.  Atty.  Gen.,  and  B.  Snyder.  Diet. 
Atty.  (R.  G.  Pleasant,  of  ooiuiBeO,  tot  tbe 
State. 


•For  other  oases  wa  same  topio  and  smUob  NUMBER  la  Dm.  tt  Am.  Digs.  U07  to  date^  ft  Rivortar  ImOnm 
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Statemiat  o£  the  Casft 

NIOHOLLS,  J,  The  defcDdant  was  Indict- 
«d  for  havlDg  feloniously  and  wrongfolly 
used,  converted  to  hla  own  ase.  concealed  and 
embezzled  one  horse  and  one  mule,  the  prop- 
erty ot  George  S.  Terger,  which  had  been  In- 
trusted to  him.  the  said  Randall  Smith,  the 
tenant  and  employ^  of  the  said  George  S. 
Terger,  by  virtue  of  his  said  employment 

The  first  complaint  made  by  the  defend- 
ant was  his  being  over  his  objection  com- 
pelled to  go  to  trial.  The  bill  of  exception  on 
that  subject  recites:  That  defendant  having 
In  his  petition  an  order  for  a  8upa;na  duces 
tecum  commanding  George  S.  Terger  and  the 
Maxwell-Te^er  Company,  of  which  George 
S.  Terger  was  and  had  been  manager  ever 
since  the  organization  of  the  said  Mercantile 
Company,  to  produce  In  open  court  on  the 

 day  of  or  any  other  day  this 

cause  may  be  continued,  all  books,  papers, 
and  documents,  ledgers,  journals,  cash  books, 
day  books,  counter  blotters,  time  books,  pay 
rolls,  gin  books,  and  account  of  sales  of  cot- 
ton and  seed,  and  any  other  memorandas 
that  are  In  possession  of  Geo.  S.  Terger  down 
to  the  29th  day  of  January,  1909.  That  the 
said  cause  was  on  motion  of  the  state  con- 
tinued until  the   ' —  day  of    and 

hour  of  .  That  the  said  day  and  hour 

having  arrived,  and  the  state  having  an- 
nounced Its  readiness  for  the  trial,  and  the 
defendant,  when  asked  by  the  court  If  he 
was  ready,  announced  through  his  attorney 
that  he  was  not  ready  for  trial  by  reason  of 
the  fact  that  the-  said  Geo.  S.  Terger,  who 
was  the  principal  prosecuting  witness,  Indi- 
vidually or  as  the  general  manager  of  the 
Maxwell-Tei^er  Company,  had  not  obeyed 
the  orders  of  this  honorable  court  by  not  pro- 
ducing Into  open  court  on  said  day  and  hour 
all  books,  etc.,  as  above  mentioned. 

That,  on  the  contrary,  the  first  Item  shown 
under  date  of  January,  1904,  was  a  balance 
of  160-odd  dollars.  That  defendant  having 
denied  having  had  a  settlement  with  the  said 
Terger  or  with  the  Maiwell-Terger  Company, 
of  which  Geo.  S.  Terger  was  the  general 
manager,  and  that  there  bad  been  no  account 
Rtated  as  between  them,  and  that  as  a  mat- 
ter of  right  that  the  said  defendant  was  en- 
titled to  an  Itemized  account  from  the  first 
transactions  down  to  and  Including  the  29th 
day  of  January,  1900,  the  day  on  which  he 
is  alleged  to  have  embezzled  a  certain  horse 
nnd  mule,  the  property  of  Geo.  S.  Terger. 

But  the  court  overruled  the  objection  of 
the  defendant  going  to  trial  on  said  day  and 
hour,  and  refused  to  require  the  said  Geo.  S. 
Terger,  who  was  the  principal  prosecuting 
witness  for  the  state  in  the  Indictment,  and 
who  Is  and  was  the  general  manager  of  the 
Maxwell-Terger  Company,  to  produce  an  Item- 
ised account  from  the  Inciplency  of  their 
transactions  down  to  the  29th  day  of  Janu- 
ary,  1009,  and  ordered  the  trial  to  proceed. 
Is  view  of  the  premises,  connsel  for  defend- 


ant presented  this  his  bill  of  uceptlona,  and. 
having  submitted  the  same  to  the  honorable 
district  attorney,  counsel  for  the  state  prayed 
the  honorable  court  to  sign  it 

The  second  complaint  ot  defendant  Is  set 
out  in  hill  of  exception  No.  2.  In  this  bUl  It 
Is  declared  that  on  the  trial  of  the  case  the 
district  attorney,  whUe  addressing  the  jury 
la  his  closing  argnment,  made  the  ftfllowing 
remarks: 

"Gentlemen  ot  the  )a.ry,  it  under  the  drcum- 
stances  which  exist  m  this  c&se  you  by  your 
verdict  turn  this  man  loose,  then  hear  in  mind 
that  never  again  can  any  planter  or  busincns 
man  In  this  parish  accept  a  mule  or  horse  In 
payment  ot  debt." 

Objected  to  by  counsel  for  defendant  for 
the  reason  that  the  remarks  were  highly  Im- 
proper, and  had  a  tendency  to  prejudice  the 
minds  of  the  Jury,  which  objection  was  over- 
ruled by  the  court,  and  the  district  attorney 
was  ordered  to  proceed  with  his  argument 
Whereupon  the  district  attorney  contlnned 
by  saying: 

"Exrept  that  he  will  do  so  with  a  full  knowl- 
edire  that  it  is  not  a  firm  trade  and  that  the 
debtpr  who  had  paid  a  debt  in  that  manner 
has  a  perfect  right  to  take  the  property  and 
send  it  off  or  dispose  of  it  as  he  pleases.'' 

Whereupon  counsel  for  dtfoidant  again  in- 
terrupted him,  and  most  strenaonsly  object- 
ed to  any  sudi  remarks  being  made  to  the 
jury,  for  the  reason  It  was  entirely  unfair 
and  had  a  tendency  to  prejudice  ttie  minds  of 
the  jury,  especially  as  some  members  of  the 
Jury  were  merchants  and  planters.  The  court 
overruled  both  objectlous,  and  allowed  lue 
district  attorney  to  proceed  with  his  argu- 
ment 

Whereupon  counsel  for  defendant  took  his 
bill  of  exceptions,  and,  having  submitted  It 
to  the  district  attorney,  counsel  prayed  the 
court  to  sign  same. 

The  third  complaint  Is  to  a  part  of  the 
charge  of  the  court  to  the  jury  when  In  de- 
fining and  explaining  an  embezzlement  he 
said: 

"For  instance,  if  A.  should  employ  B.  to 
work  for  him,  and  give  B.  a  mule  and  horee  to 
do  some  plowinj;,  and  B.,  instead  of  doing  the 
work,  should  take  A.'s  stock  to  Mississippi,  and 
there  convert  them  to  bia.  B.'s,  ase,  he  wonld 
be  guilty  of  embezzlement.*' 

Whereupon  counsel  for  defendant  objected 
to  this  and  reserved  his  bill  of  exceptloDS 
on  the  ground  as  that  the  court  was  com- 
menting on  the  facts. 

Opinion. 

In  hfB  per  curiam  to  the  first  bill  of  ex- 
ception the  trial  Judge  assigned  as  reasons 
for  his  ruling  that  "the  books  asked  for 
were  accounts  of  1903."  Those  produced 
showed  transactions  t>etween  defendant  here- 
in and  the  Maxwell-Terger  Company  and 
George  S.  Yerger  as  far  as  January  1,  1904. 
The  horse  and  mule  alleged  to  have  been  em- 
bezzled were  shown  to  have  been  given  to  the 
Maxwell- Yerger  Oompohy  about  the  first  of 
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the  year  tOO^.  The  conrt  coald  see,  there- 
fore, no  connection  between  the  old  accounts 
of  1003  which  were  never  shown  to  have  been 
objected  to,  bnt  on  the  contrary,  and  therefore 
orerruled  defendant's  motion  to  produce  the 
accounts  prior  to  1901  between  defeudaut 
and  the  Maxwell-Yei^er  Compaoy. 

The  Supreme  Court  knows  nothing  of  the 
facts  of  the  case.  From  the  statement  of  the 
judge,  it  would  appear  that  George  S.  Terger 
bad  obeyed  to  the  extent  deemed  necessary 
by  the  court,  the  order  given  to  him  to  pro- 
duce the  books,  etc.,  called  for;  that  a  mo- 
tion of  the  defendant  to  compel  him  to  pro- 
duce other  documents  than  those  which  he 
had  produced  was  made  and  overruled  prior 
to  the  calling  up  of  defendant's  case;  that, 
when  the  case  was  actually  called  up,  the 
court  considered  that  the  papers  which 
George  S.  Yerger  had  produced  covered  ev- 
ery thing  which  defendant  was  authorised  to 
submit  to  the  Jury,  and  anything  beyond 
what  was  shown  by  the  papers  which  were 
produced  were  irrelevant  and  unnecessary. 
If  such  was  the  case  (as  we  are  to  presume  It 
was),  there  was  no  ground  for  delaying  the 
trial. 

From  the  statements  of  the  trial  Judge, 
coupled  with  the  averments  ot  the  Indlct- 
mexkt,  we  think  that  the  question  of  actual 
title  to  the  horse  and  mule  was  not  at  issue 
before  the  court  If  it  was  true,  as  alleged 
in  the  indictment,  that  defendant  had  recog- 
nized as  a  fact  the  ownership  and  jtossession 
of  George  8.  Terger,  and  had  received  pos- 
session of  the  same  from  him  as  stated  in 
the  Indictment,  defendant  could  not  while 
holding  irassession  under  such  clrcnmstances 
conceal,  part  with,  and  dispose  of  them  as 
he  was  charged  with  having  done.  As  the 
case  comes  before  us,  defendant  complains 
really  tliat  he  should  have  been  granted  a  con- 
tinuance, and  not  been  forced  to  trial  as  he 
was.  Viewed  from  that  standpoint,  defend- 
ant's complaint  is  not  well  taken. 

To  obtain  a  continuance,  a  motion  must  be 
made  in  due  form,  or  the  refusal  will  not  be 
disturbed  on  appeal.  State  v.  Underwood, 
44  La.  Ann.  1114,  11  South.  823. 

The  motion  must  be  supported  by  affidavit 
State  V.  Perique,  42  La.  Ann.  403,  7  South. 
699;  State  v.  GulUory,  45  La.  Ann.  SI,  12 
Sooth.  814. 

In  his  per  curiam  to  the  second  bill  of  ex* 
eeptlons,  the  trial  judge  stated  that  objec- 
tion to  the  remarks  of  the  district  attorney 
was  overruled  because  the  court  saw  nothing 
Improper  In  them,  and  did  not  consider  that 
they  would  Improperly  Influence  the  jury. 

The  exercise  of  the  discretion  of  the  dis- 
trict judge  In  this  matter  Is  entitled  to  very 
great  consideration  by  the  appellate  court 
The  remarks  of  the  district  attorney  in  this 
case  were  doubtless  within  the  bounds  of 


legitimate  argument  State  t.  Romero,  117 
La.  1003,  43  South.  482. 

The  Judge  knew  the  circumstances  nnd<>r 
which  they  were  made,  and  the  probable 
prejudicial  effect  of  the  same  uptm  the  Jury. 
We  do  not 

The  trial  Judge  In  his  per  curiam  to  the 
third  bill  of  exceptions  complaining  of  bis 
charge  to  the  Jury  said  that  he  had  said  noth- 
ing about  the  evidence  In  the  case — that  he 
merely  gave  the  portion  of  the  cbarge  object- 
ed to  as  an  illustration  of  a  similar  offense 
to  that  charged. 

It  is  not  claimed  that  the  Illustration  giv- 
en by  the  trial  Judge  to  the  Jury  In  deflulng 
to  them  the  crime  of  embezzlement  and  giv- 
ing an  example  of  an  embezzlement  In  order 
to  instruct  them  on  that  subject  was  not  n 
legally  correct  Illustration.  If  the  charge 
was  legally  correct  the  fact  that  the  evi- 
dence In  the  case  properly  brought  it  under 
the  illustration  given  cannot  be  urged  as  a 
comment  by  the  Judge  on  the  evidence  or  as 
furnishing  to  the  Jury  any  conclusion  on  his 
part  as  to  the  guilt  or  Innocence  of  the  ac- 
cused. Whether  or  not  the  defendant  had 
brought  himself  under  the  evidence  addnced 
within  the  doctrine  of  the  case  ^ven  as  an 
illustration  was  left  entirely  to  the  Jury  to 
decide.  State  v.  Lenares,  12  La.  Ann.  S2G; 
State  T.  Marlihara,  15  La.  Ann.  40& 

The  defendant  moved  for  a  new  trial  on 
grounds  of  which  we  have  no  knowledge 
from  the  record.  The  motion  was  overruled. 

We  find  no  ground  for  setting  aside  the 
verdict  of  the  Jury  or  reversing  the  Judgment 
rendered  thereon. 

The  Judgment  appealed  from  la  therefore 
hereby  afllrmed. 

024  La.) 
Na  17,563. 

BABINGTON  BROS.,  Limited,  t.  BARBER. 
(Supreme  Court  of  Louisiana.   Xov.  29,  1808. 
Rehearing  Denied  Jan.  3,  1910l) 

1.  Tbiai.  (I  63*^Reception  or  Evidbhcb- 
Rebuttal. 

In  a  petitory  action.  It  is  Incumbent  upon 
the  plaintiff  to  prove  bis  title,  and  evidence  to 
prove  such  title  must  be  offered  as  evidence  in 
chief.  Failure  on  the  part  of  the  plaintiff  to 
offer  sQch  evidence  at  the  proper  tune  cannot 
be  corrected  by  bla  offer  to  prove  a  missinf 
link  in  his  diam  of  title  under  the  gaiae  of  i»- 
batting  the  evidence  of  the  defendant. 

[Bd.  Note.— For  other  eases,  see  Trial,  Cent 
Di^.  I  151;  Dec;  Dig,  %^^] 

2.  RECOBDS  a  17*)  —  SUPPLTniO  Destboted 
ReCOBDS— E  VIDENCS — SUFFICIEKCT. 

While  the  rules  of  evidence  are  relaxed  to 
prove  a  deed  which  has  been  destroyed,  stiU 
title  to  realty  cannot  be  establiahed  by  evidence 
of  so  uncertain  a  character  as  the  record  coa- 
talDB.  Under  Act  No.  57,  p.  92,  of  188S,  parol 
testimony  is  admlsBible  to  prove  the  contats 
of  a  public  record  destroyed  by  fire;  but  mere 
uncertain  assertions  and  mere  Impresrions  of 
witnesHea  wbo  fail  to  testify  to  a  particulir 
title,  who  give  no  dates,  no  price,  and  no  clr- 
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CDDUtancei  that  co  to  prove  that  there  wu  a 
■ale,  ii  not  lach  evidence  as  will  establish  the 
existeoce  of  a  deed  now  ailesed  to  be  destroyed. 

[Ed.  Note. — For  other  cases,  see  Records, 
Cent  Dig.  |  33;  Dec  Dig.  |  17.*] 

(SyllaboB  by  the  Court.) 

An>ea1  from  Twenty-Sixth  Judicial  District 
Court,  Parish  of  Washington;  Thomas  M. 
BnmB,  Judge. 

Action  by  Bablngton  Bros.,  limited,  against 
OrrUIe  B.  Barber.  Judgment  for  plaintiff, 
and  defendant  appeals.  Berersed,  and  action 
dismissed. 

Miller  &  McDougall,  for  appellant  Pren- 
tiss B.  Carter  and  Magee  W.  Ott,  tor  appellee. 

BREAUX,  C.  J.  This  Is  a  petitory  action. 

The  plaintiff  corporation  claims  to  be  the 
owner  of  the  northeast  quarter  of  northwest 
•quarter,  containing  39.G1  acres,  and  the  south- 
east quarter  of  northwest  qnarter,  containing 
SO  acres,  all  containing  abont  100  acres. 

The  description  above  Is  followed  in  plaln- 
tlETs*  petition  by  another  description  to  am- 
plify and  explain  the  above  description. 

One  of  the  links  In  plaintiffs*  chain  is  miss- 
ing, owing,  as  plaintiffs  allege,  to  the  burn- 
ing of  the  conrthonse  and  Ihe  destruction  of 
their  deed  to  the  land. 

In  this  deed  Z.  T.  Magee  was  the  alleged 
buyer  from  the  defendant 

The  d^endant  denies  plaintiffs*  claim  to 
this  land,  sets  up  his  own  title,  and  asks  to 
lie  rec(^lzed  as  Its  owner. 

The  principal  question  Is  whether  defend- 
ant parted  with  his  title  by  selling  the  land 
to  Z.  T.  Magee. 

Plaintiffs  have  a  complete  chain  of  title 
back  to  Magee. 

The  courthouse  In  question  was  destroyed 
by  fire  on  Mardi  17. 1897. 

The  first  deed  under  which  plaintiffs  claim 
was  dated  In  November,  1897. 

After  the  plalntlflto  had  offered  their  title, 
they  closed  their  evidence. 

The  defendant  then  offered  his  evidence. 
He  proved  that  he  held  under  a  patent  dated 
Novnnber  22,  1887,  and  that  he  was  In  pos- 
session of  the  land  at  different  times. 

The  fact  about  possession,  as  relates  to 
defendant  was  that  he  bad  not  been  In  poa- 
sesslon  for  about  seven  years  before  this  suit 
was  brouf^t  He  went  into  possession  about 
one  month  before  this  suit  was  brought 

After  the  defmdant  had  offered  his  evi- 
dence, plalntUb  offered  testlmonsr  to  r^nt 
the  testimony  of  the  defendant 

Objection  was  urged  on  the  ground  that 
It  was  not  rebuttal  testimony. 

As  relates  to  that  testimony,  ttte  court  sus- 
tained the  objection,  but  admitted  the  testi- 
mony to  the  extent  that  It  went  to  defeat 
defendant's  title  and  disprove  his  posseaslon; 
defendant  having  asked  that  his  title  be  rec- 
ognized. 

In  examination  In  chief,  plaintiffs  made  no 


successful  attempt  to  prove  that  defendant. 
Barber,  had  sold  the  property  in  question  to 
Magee.  They  rested  their  case  afta>  having 
introduced  their  chain  of  title,  as  said  before, 
as  far  back  as  Magee,  who  was,  as  they  al- 
lege, their  vendor. 

The  defendant  offered  his  patent  from  the 
state,  and  also  evidence  to  prove  his  posses- 
sion. 

The  plaintiffs  then  offered  the  testimony  to 
complete  their  chain  of  title,  which  shoald 
have  been  offered  in  chief,  as  It  was  not  re- 
buttal testimony,  and  for  that  reason  we  are 
of  opinion  that  the  Judge's  ruling  was  cor- 
rect.. That  ruling  was  that  plaintiffs'  evi- 
dence would  t>e  heard,  not  to  prove  title,  hut 
exclusively  in  rebuttal. 

Plaintiffs  bad  alleged  a  complete  chain  of 
title.  It  was  for  them  to  prove  that  title. 
Having  failed  In  that  respect,  they  could  not 
make  up  the  failure  by  offering  evidence  un- 
der the  guise  of  rebuttal  to  prove  the  missing 
link  in  their  title. 

The  evidence  in  this  case  to  prove  alleged 
lost  title  to  realty  is  of  the  weakest — even  to 
prove  a  destroyed  deed  In  regard  to  which  the 
rules  of  evidence  are  relaxed.  It  consists  of 
mere  impressions  of  witnesses  who  failed  to  tes- 
tify as  to  a  particular  title.  No  dates  are 
given,  no  price;  none  of  the  circumstances  go 
to  prove  that  there  was  a  sale.  There  was 
no  proof  of  loss  offered.  It  does  not  appear 
by  the  testimony  that  any  of  the  witnesses 
ever  saw  a  deed. 

Title  to  realty  cannot  be  eked  out  by  evi- 
dence of  so  uncertain  a  character  as  that 
before  us. 

The  Act  No.  57,  p.  92,  of  1886,  provides 
for  the  restoration  of  public  records  and  oth- 
er papers  destroyed  by  fire,  and  under  the 
terms  of  this  act  parol  testimony  Is  admis- 
sible. 

While  that  testimony  Is  admissible  In  prov- 
ing a  deed.  It  is  still  Incumbent  upon  the 
one  who  wishes  to  prove  it  to  produce  satis- 
factory evidence.  Mere  uncertain  aasertions 
will  not  suffice. 

Plaintiffs  place  reliance  upon  the  fact  that 
they  satisfactorily  proved  title  for  a  nomher 
of  years  and  claim  that  title  as  prima  facl& 

Defendant  testified  that  there  was  an  agree- 
ment between  him  and  Magee — he  to  sell. 
Magee  to  buy— of  which  Magee  never  availed 
himself.  If  the  testimony  of  defendant  to 
be  considered  at  all,  there  never  was  a  sale 
passed  by  him  to  Magee.  The  following  l8>  a 
forcible  expression  upon  the  subject  of  con- 
tracts (Laromblrae,  p.  21«  vol.  1,  bottom  of 
page) : 

"Parce  qn'entre  denz  ezpressions  contrsdic- 
toires  d'figale  force  11  n.*y  a  pas  certitude  da 
conconn  de  vohmtes.** 

Have  they  omtracted.  is  the  question. 
There  Is  no  correlation  proven     offer  and 

acceptance. 
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Defendant  made  a  statement,  it  seems, .to 
one  or  two  of  tbe  witnesses,  who  testlfled  In 
resrard  to  tbe  sale.  As  one  of  these  witnesses 
testlfled:  Sale  of  some  80  acres  of  land. 
Another  witness  knew  something  of  a  sale, 
but  h  equally  as  wanting  In  deflnltlTeness. 

Flaintlirs*  chain  (other  than  tbe  asserted 
destrc^ed  deed  of  sale)  does  not  antedate  that 
of  defendant;  and  as  relates  to  possession, 
as  tbe  Issues  are  presented,  it  really  has  no 
great  bearing,  for  In  this  petitory  action  It 
must  be  held  that  defendant  Is  In  i>osBe88lon. 

Tbe  court,  In  Lavergne  v.  Elklns,  17  La.  220, 
said: 

"It  mast  be  remembered  that  we  consider 
there  is  a  wide  difference  in  cases  where  the 
contents  of  a  lost  original  are  endeavored  to  be 
proved  by  parol,  and  when  its  loss  le  to  be  sup- 
plied by  a  cop5  talcen  from  a  record  not  sus- 
picious. In  the  former  case  we  should  require 
stronger  evidence  of  the  loss  than  in  the  latter.*' 

Even  before  the  United  States'  officers  years 
ago,  after  the  transfer  of  sovereignty  from 
France  to  our  country,  when  claimants  were 
easily  permitted  to  prove  titles,  more  satis- 
factory evidence  would  have  been  required 
than  can  be  found  In  this  record. 

The  partlM  will  have  to  resort  to  another 
suit  They  may  be  more  fortunate  In  the 
next  In  any  event,  we  are  unable  to  whip 
this  testimony  Into  sufficient  shape  to  make 
It  the  basis  of  a  Judgment  rew^lzlng  the 
title  to  the  lands  in  regard  to  wbldi  there 
Bhoald  be  some  certainty. 

Flalntilfs  have  not  made  out  their  case. 
There  Is  sufficient  evidence  to  warrant  ns  In 
declining  to  recognize  the  claim  of  defendant 
to  title. 

For  reasons  stated,  It  Is  therefore  ordered, 
adjudged,  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided,  annulled,  and  re- 
versed. It  Is  further  ordered,  adjudged,  and 
decreed  that  plnlntifTs'  demand  be  dismissed 
as  In  case  of  nonsuit,  and  the  defendant's  is 
similarly  dismissed.  Plaintiff  Is  condouned 
to  pay  the  costs  of  both  courts. 

a24  La.) 
No.  17,903. 
STATE  V.  GILLAN. 
(Snpreme  Court  of  Louisiana.    Dec.  18,  1909.) 
CatuiNAL  Law  (%  1019*)— AppbaIt-^ubisdig- 

TION  OF  SnPBEUE  OOURT. 

The  Supreme  Court  has  no  appellate  juris- 
diction In  misdemeanor  cases  except  wherein  a 
fine  exceeding  $300  or  imprisonmput  exceeding 
six  months  has  been  actually  impoEed,  or  a  mu- 
nicipal ordinance  or  law  of  this  state  has  been 
drclared  unconstitutional. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  1019.«] 

(Syllabus  by  the  Conrt) 

Appeal  from  Twelfth  Judicial  District 
Court,  Parish  of  Vernon;  Don  E.  So  Relle, 
Judge. 

E.  D.  Glllan  was  convicted  of  selling  In- 
toxicating liquors,  and  appeals.  Dismissed. 


D.  M.  Molars,  for  appellant.  Walter  OnS- 
on,  At^.  Gen.,  James  G.  Palmer,  Dlst  Att7> 
(R.  G.  Pleasant,  of  counsel),  for  tbe  Stat& 

On  Uotlon  to  Dismiss. 

LAND,  J.  Tbe  accused  was  prosecuted  for 
selling  Intoxicating  liquors  without  a  license, 
and,  having  been  found  guilty,  was  fined  $luO 
and  costs,  or  in  default  of  payment,  to  be  im- 
prisoned in  the  parish  jail  for  four  months, 
subject  to  work  on  the  public  roads,  as  pro- 
vided by  law. 

It  appears  that  on  the  trial  below  the  ac- 
cused raised  tbe  question  of  tbe  unconsti- 
tutionality of  Act  40,  p.  40,  of  1908.  making 
a  certificate  from  the  United  States  internal 
revenue  collector,  showing  that  a  liquor  li- 
cense bad  Issued  to  the  accused,  prima  facie 
evidence  of  guilt  The  trial  judge  held  that 
said  act  was  constitutional.  The  accused  ex- 
cepted to  the  ruling  and  appealed  from  the 
sentence. 

The  state  has  moved  to  dismiss  the  appeal 
on  the  ground  that  the  Supreme  Court  has 
no  appellate  jurisdiction  of  the  cause. 

The  motion  must  prevail.  In  misdemeanor 
cases  this  court  has  no  appellate  Jurisdiction 
except  where  a  fine  exceeding  ^300  or  im- 
prisonment exceeding  six  months  has  been 
actually  Imposed,  or  a  municipal  ordinance  or 
law  of  this  state  has  been  declared  uncon- 
stitutional.   Const  1S98,  art  85b 

Appeal  dismissed. 

024 

No.  17,8»8. 

DAIOLB  et  al.  t.  OPELOUSAS,  O.  ft  N.  E. 
RY.  CO. 

(Supreme  Court  of  Louisiana.    Dec.  13,  1909. 

Rehearing  Denied  Jon.  3,  1910.) 
Counties  (S  154*)— Pabishbs— Public  Aid  to 

CV)BFO  RATIONS — "WABO," 

Under  article  270  of  the  Constitutioo  of 
1898.  tbe  police  JU17  is  without  power  to  order 
an  election  for  special  taxes  in  aid  of  a  railway 
enterprise  In  a  justice  of  the  peace  ward  form- 
ing a  part  of  a  regular  parish  ward.  The 
"ward"  mentioned  In  said  article  is  the  political 
suhdivisioQ  of  the  parish  commonly  called  a 
'*poIice  jury  ward." 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent  Dig.  8§  231-236;  Dec.  Dig.  S  1&4.*J 

Provosty,  J.,  dissenting. 
(Syllabus  by  tbe  Court.) 

Appeal  from  Eighteenth  Jndldal  District 
Court,  Pariah  of  Acadia ;  William  Campbelt, 

Judge. 

Action  Edward  Dalgle  and  others 
against  the  Opelousas,  Gulf  &  Northeastern 
Railway  Company.  Ju^ment  for  plaintiffs, 
and  defendant  appeala  Affirmed. 

r^ewls  &  Lewis,  for  appellant    Storr  A 

Pugb,  for  appellees^ 

LAND,  J.    Plaintiffs,  as  property  owners 

and  taxpayers,  entitled  to  vote,  seek  to  an- 
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nul  a  certain  special  tax  of  five  mills,  for  ten 
years,  claimed  to  bave  been  TOted  by  a  ma- 
jority of  the  taxpayers  of  the  Third  Jastice 
ward  of  the  parish  of  Acadia,  in  aid  of  the 
defendant  railroad  company. 

The  election  was  held  In  June,  1905,  and 
the  returns  were  promulgated  by  the  police 
Jury  of  the  parish  of  Acadia.  The  taxes  were 
not  to  be  levied  nntil  after  the  completion 
and  operation  of  the  defendant's  railroad 
tlirough  said  Third  justice  ward. 

The  railroad  was  completed  and  operated 
in  the  year  1007,  and  the  special  tax  was  ex- 
tended by  the  assessor  on  the  roUs  of  1908 
at  the  request  of  counsel  for  the  defendant 
corporation.  It  Is  admitted,  however,  that 
the  police  Jury  never  passed  any  ordinance 
levying  said  special  tax  for  the  year  1908. 

Plaintiffs,  who  had  either  voted  against  or 
opposed  Raid  special  tax,  paid  the  same  un- 
der protest  to  avoid  a  sale  of  their  property, 
and  then  Instituted  the  present  suit  to  annul 
and  avoid  said  special  tax  as  illegal  and  un- 
constltntloaal,  and  to  restrain  Its  coIlectioD. 

It  Is  alleged  that  Act  No.  202,  p.  483,  of 
1808.  to  carry  Into  effect  article  270  of  the 
Constitution  of  1898,  Is  unconstitutional,  be- 
cause said  act  provides  for  the  imposition 
of  a  special  tax  in  aid  of  railroad  enterprises 
when  carried  by  a  majority  in  number  and 
amount  of  those  voting,  while  said  article  re- 
quires a  majority  of  all  the  property  taxpay- 
ers in  number  and  amount  entitled  to  vote  at 
the  election. 

It  is  further  alleged  that  article  270  of  the 
Constitution  of  1898  in  authorizing  an  elec- 
tion for  voting  special  taxes  in  parishes, 
wards,  and  municipalities  does  not  include  "a 
justice  of  the  peace  ward"  forming  only  a 
part  of  a  police  Jury  ward. 

Sundry  alleged  irregularities  and  nullities 
are  set  forth  in  the  petition  na  to  the  conduct 
and  result  of  the  election. 

The  defendant  pleaded  the  limitation  of 
three  months  provided  by  section  2  of  Act 
No.  106,  p.  140.  of  1892,  and  that  the  plahi- 
tiffs  were  estopped  by  voting  at  the  election 
and  inducing  others  to  vote  thereat,  and  by 
having  delayed  their  snlt  untU  long  after 
the  defendant's  railroad  was  completed  and 
Id  operation  through  the  same  ward  and  its 
entire  length. 

Reserving  the  benefit  of  their  pleas,  the  de- 
fendant company  answered,  pleading  the  gen- 
eral Issue,  and  averring  that  relying  on  the 
result  of  the  election  as  promulgated,  and  on 
the  good  faith  of  the  taxpayers  of  the  Third 
Justice  ward,  and  of  other  wards  and  munici- 
palities! which  had  voted  similar  taxes,  re- 
spondent went  to  work  and  constructed  and 
completed  Its  road  from  MellvlUe  to  Crow- 
ley, and,  nctlng  on  the  presumption  of  the 
legality  of  said  special  taxes,  had  incurred 
an  indebtedness  exceeding  $1,000,000,  to  se- 
cure which  mortgage  bonds  haA  been  issued 
and  had  passed  Into  the  hands  of  innocent 
third  parties. 

Hon  waa  Jndgmoit  in  tamt  of  the  plaln- 


tiffs,  and  the  defendant  company  has  ap- 
pealed. 

The  Judge  below  held  that  the  special  tax 
purported  to  have  been  voted  was  null  and 
void,  because  the  police  Jury  had  no  authori- 
ty in  law  to  order  an  election  for  such  tax 
in  the  Third  Justice  of  the  peace  ward  of  the 
parish  of  Acadia,  and  also  held  that  Act 
No.  202,  p.  483.  of  1898,  as  amended  by  Act 
No.  23,  p.  26,  Of  1004,  was  unconstitutional, 
null,  and  void,  as  being  in  conflict  with  arti- 
cle 270  of  the  Constitution  of  1808. 

The  first  question  in  the  case  Is  whether 
the  police  Jury  of  the  parish  of  Acadia  had 
the  power  to  order  the  tax  election  In  the 
Third  Justice  ward.  The  solution  of  this 
question  depends  on  the  construction  of  the 
word  "ward"  as  used  In  article  270  of  the 
Constitution  of  1898,  which  reads  As  follows : 

"Art  270.  The  General  Assembly  shall  have 
power  to  enact  general  laws  authorizing  the 
parochial,  ward  and  monlcipal  authorities  of 
the  state  by  a  vote  of  the  majority  of  the  prop- 
erty taxpayers  In  number  entitled  to  vote  under 
the  prov»(toDs  of  this  Cooatitution,  and  In  value, 
to  levy  Bpecial  taxes  in  aid  of  public  improve- 
ments or  railway  enterprises;  provided,  that 
such  tax  shall  not  exceed  the  rate  of  five 
mills  per  annuni,  nor  extend  for  a  longer  term 
than  ten  yean;  and  provided  further,  that  no 
taxpayer  shall  be  permitted  to  vote  at  such  elec- 
tion unless  he  shall  have  been  assessed  in  the 
parish,  ward  or  municipality  to  be  affected  for 
property  for  the  year  previous." 

This  article  names  three  political  eubdivl- 
slons  of  the  state  each  represented  by  some 
authority  capable  of  levying  and  collecting 
taxed. 

In  the  case  of  a  police  jury  ward,  this  au- 
thority is  necessarily  the  police  Jury  com- 
posed of  members  elected  from  the  different 
wards  of  the  parish.  Hence  the  "ward" 
mentioned  in  the  said  article  is  the  political 
ward,  bearing  the  same  relation  to  the  par- 
ish that  the  parish  bears  townrds  the  state. 
It  Is  to  be  noted  that  the  article  places  the 
"ward"  on  the  same  plane  as  the  parish  and 
municipality,  and  names  It  as  second  in  the 
order  of  importance.  In  other  words,  the 
ward  referred  to  is  one  which  may  Include  a 
village,  town,  or  city. 

The  Constitution  of  1808  uses  the  word 
"ward"  in  several  other  articles,  and  it  is 
evident  from  the  context  that  the  police  Jury 
ward  Is  Intended. 

Article  06  provides  for  the  abolition  of 
the  office  of  justice  of  the  peace  in  wards 
containing  cities  of  more  than  S,000  inhabit- 
ants. Article  197  requires  the  applicant  for 
registration  to  state  the  precinct  and  ward 
In  which  he  resides,  and  articles  210  and  222 
uses  the  term  "ward"  in  association  with  the 
state,  parish,  and  municipality  in  connection 
with  the  election  and  amotion  of  officers. 
Article  231  refers  to  cases  in  which  aid  had 
been  voted  prior  to  1808  by  any  parish, 
ward,  or  municipality  to  any  railroad  not 
then  constructed.  It  Is  to  be  noted  that  by 
Act  No.  153,  p.  191,  of  1894,  the  Legislature 
authorized  special  elections  In  any  parish* 
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porlab  ward,  dty,  or  incorporated  town  In 
aid  of  railway  wterprlaes.  Article  231  evi- 
dently retera  to  aid  Toted  under'  tbe  said 
8tatnt& 

Article  232  of  the  ConstltnUon  of  1888  em- 
powers any  pariah,  munldpal  corporation, 
ward,  or  school  district  to  levy  special  taxes 
under  certain  conditfons.  Article  iN8  pro- 
Tides  that  the  same  mles  relating  to  the  col- 
lection of  state  taxes  and  tax  sales  shall  al- 
so apply  to  the  collection  of  parish,  district, 
mnnlclpal,  board,  and  ward  taxes. 

And  article  291  authorizes  pcdice  Juries  to 
levy  special  taxes  for  road  and  bridge  pnr^ 
poses  on  "the  property  of  tbe  parish  or  any 
ward  thereof"  when  voted  by  tbe  taxpayers 
of  tbe  ward  or  parish. 

It  follows  that  the  "ward"  mentioned  in 
article  270  of  tbe  Constltation  of  1808  is  the 
political  entity  and  taxing  district  known 
as  the  "police  jury  ward."  Article  225  of 
tbe  Constitution  provides  that: 

'  "Taxation  shall  be  eaual  and  uoitoim  through- 
out the  territorial  linuts  ot  the  authority  levy^ 
Ing  the  tax." 

Hence  tbe  police  Jury  is  without  power  to 
levy  a  ward  tax  on  a  part  of  the  taxable 
property  in  a  ward. 

Act  No.  202,  p.  483,  of  1898.  to  carry  Into 
effect  article  270  of  the  Constltutloa  of  1S9S, 
does  not  authorize  special  elections  for  spe- 
cial railroad  taxes  In  a  part  of  a  ward  or  a 
part  of  a  parish  or  a  part  of  a  municipality, 
but  treats  each  of  these  three  political  sub- 
dlvlslous  as  a  whole  In  the  matter  of  such 
taxation.  The  first  section  requires  the 
written  petition  of  oue-tblrd  of  tbe  prop- 
erty taxpayers  of  the  ward  entitled  to  vote 
therein. 

Now,  what  is  a  Justice  of  the  peace  ward? 
It  Is  the  territory  over  which  a  magistrate 
exercises  his  Judicial  functions.  Such  terri- 
tory may  be,  as  In  the  Instant  case,  a  part 
of  a  ward,  or  a  part  of  two  wards,  or  co- 
terminous with  a  particular  ward.  A  Jus- 
tice of  the  peace  ward  la  the  smallest  Ju- 
dicial district,  and  has  no  more  connection 
with  taxation  than  any  other  Judicial  dis- 
trict The  term  "ward,"  as  applied  to  the 
territorial  Jurisdiction  of  a  court,  is  a  mis- 
nomer. Bouvler  saya  that  tbe  term  "now 
Indicates  a  subdivision  of  a  city."  Black 
gives  a  like  definition,  and  adds,  "for  pur- 
poses of  police,  sanitary  regulations,  pre- 
vention of  fires,  elections,"  etc.  We  have 
such  wards  In  our*  towns  and  cities  for  simi- 
lar administrative  purposes.  But  the  same 
term  la  used  In  this  state  to  indicate  politi- 
cal subdivisions  of  a  parish  similar  to  tbe 
"towns'*  or  "townships"  In  our  sister  states 
possessing  In  a  greater  or  less  degree  pow- 
ers of  local  self-gOTemment.  Black. 

As  "the  power  to  tax  is  tbe  power  to  de- 
itroy,"  the  power  delegated  by  the  Consti- 
tution should  be  strictly  construed,  and  can- 
not be  extended  by  mere  Inference  and  Im- 
plication. In  order  to  exercise  tbe  taxing 
power,  whether  general  or  special,  the  dis- 


trict to  be  affeeted  must  be  jBxed,  and  the 
taxation  must  be  equal  and  uniform  through- 
out Its  territorial  Umlta.  Article  270  fixes 
three  taxing  districts  under  the  names  of  tbe 
parish,  ward,  and  mnnlclpality.  As  a  par- 
ish tax,  whether  g^ierai  or  special,  cannot 
he  levied  on  a  part  of  a  pariah,  so  a  ward  or 
city  tax  cannot  be  levied  on  a  part  of  a 
ward  or  city.  The  enabling  act  of  188S 
makes  no  provision  whatever  for  the  levy  of 
special  taxes  on  a  part  of  the  property  in  a 
parish,  ward,  or  dty.  Section  7  of  Act  No. 
202,  p.  481.  of  1888,  provides  In  express  terms 
that  the  special  taxes  shall  be  levied  and  col* 
lected  "upon  all  taxable  property  wltbtn  said 
parish,  ward  or  mnnlclpality."  These  words 
ex  vl  termini  exclude  the  separate  taxation 
of  a  part  of  the  property  In  suidi  political 
subdivisions. 

While,  as  a  matter  of  logic,  Uie  whole  in- 
cludes every  part,  this  proposition  la  not 
true  where  the  organic  law  requires  taxa- 
tion to  be  equal  and  uniform  thron^^nt  the 
territorial  limits  ot  the  authority  levyliig  the 
tax.  If,  as  must  be  conceded,  the  word 
"ward"  as  used  in  the  Constitution  Is  broad 
enough  to  Include  a  police  Jury  ward,  the 
taxation  must  be  equal  and  uniform  through- 
out tbe  limits  of  the  ward. 

After  a  thorough  consideration  of  the  case; 
we  reach  the  conclusttm  Uiat  the  term 
"ward,"  as  used  In  article  270  of  the  C<m- 
stltutlon,  means  nothing  more  or  less  than 
the  well-known  political  subdivision  called 
a  *^ollce  Jury  ward.**  There  la  no  warrant 
for  extendbig  the  term  to  any  other  kind  of 
wards. 

If  this  conclusion  be  correct,  the  police  Ju- 
ry of  tbe  parish  was  absolutely  without  au- 
thority to  order  tbe  election,  and  the  sltna- 
tlon  is  tbe  same  as  if  no  election  bad  been 
held,  and  prescription  is  not  applicable  Es- 
teves  V.  Board,  etc.,  121  La.  801,  46  South. 
982.  In  Dimmicfc  V.  Opelousas.  Q.  ft  N.  E. 
Ry.  Co.,  123  La.  123,  48  South.  767,  tbe 
court  drew  a  clear  distinction  between  a 
suit  contesting  an  election  and  a  suit  to  an- 
nul a  tax  voted  at  a  Told  election.  If  a 
void  election  cannot  be  cured  by  prescrip- 
tion, it  cannot  be  cured  by  tbe  mere  Inaction 
of  taxpayers. 

There  can  be  no  ground  of  equitable  estop- 
pel against  the  plaintiflS,  who  from  the  be- 
ginning opposed  the  tax,  and  most  of  whom 
voted  against  Its  imposition. 

If  the  conclusion  on  this  brsneh  of  the 
case  be  correct,  it  la  useless  to  consider  the 
other  questions  raised  by  counsel  and  dis- 
cussed by  them  with  much  learning  and 
ability  in  oral  ailments  and  briefs. 

For  the  reasons  stated,  the  Judgment  Is 
affirmed. 

PROYOSTY,  J.  (dissenting).  Barring  a 
diulerence  In  the  qualification  of  the  voters, 
article  270  of  the  Constitution  of  1886  Is  a 
re-enactment  of  article  242  of  the  Constitu- 
tion of  1878^  which  anthorlied  ^'parochial. 
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Trard  and  mtiDlcIpal  authorltlea**  to  levy 
taxes  In  aid  of  public  Improvementa  and 
railway  enterprlaes.  At  tbe  adoption  of  tlie 
Constitution  of  1879,  Act  No.  67,  p.  87,  of 
1877,  was  In  force,  which  provided  (section 
2,  page  88)  that  tbe  parishes  shall  "district 
their  parishes  Into  police  Jury  wards  aud 
shall  at  the  same  time  district  these  police 
Jury  wards  into  one  or  more  Justice  of  tbe 
peace  wards."  A  review  of  our  election 
laws  and  othef  statutes  will  show  that  the 
Justice  of  the  peace  ward  has  always  been, 
and  Is  to-day,  a  territorial  snbdlTlslon  well 
known  In  our  legislation.  Now,  why  the 
Constitution  should  be  held  to  have  meant 
police  Jury  wards,  and  not  every  territorial 
snbdivlBlon  known  by  the  name  of  ward,  I 
cannot  imagine.  If  only  police  Jury  wards 
were  intended,  and  not  wards  in  general, 
why  not  have  said  police  Jury  wards,  In- 
stead of  wards  in  general.  It  looks  to  me 
very  much  as  If  the  majority  opinion  was 
amending  the  Constitution. 

The  Idea  of  this  provision  of  the  Constl- 
tntlon  is  simply  to  enable  the  people  of  any 
locality  to  tax  themselves  In  aid  of  any  par- 
ticular public  Improvement  or  railway  enter- 
prise In  which  they  are  interested.  Now, 
to  suppose  that,  in  carrying  out  this  Idea, 
the  localities  thus  authorized  to  tax  them- 
selves cannot  be  circumscribed  otherwise 
than  along  tbe  lines  ot  the  politleal  subdi- 
visions of  the  state,  Is  to  Call  into  a  funda- 
mental  error: 

**rt  is  not  essential  that  tbe  political  districts 
of  tbe  state  siiall  be  tbe  same  »a  the  taxing  dis- 
tricts.** Cooley,  Taxation  (3d  Ed.)  p.  288. 

If  police  Jury  wards  bad  a  covemment 
or  "autborltles,*'  of  their  own  that  could 
bold  the  election  and  levy  the  tax,  I  could 
understand  that  article  270  liad  to  be  re- 
stricted to  police  Jury  wards,  and  not  in- 
clude justice  of  the  peace  wards,  for  the 
Justice  of  the  peace  ward  Is  not  thus  au- 
tonomous; but  the  police  Jury  ward  is  no 
more  provided  with  a  government,  or  "au- : 
thorltles,"  of  its  own  than  the  Justice  of  the 
peace  ward  is.  Both  kinds  of  wards  are 
governed  by  the  same  police  Jury,  and  are 
both  alike  purely  and  simply  territorial  sub- 
dlTl8i<ms.  A  police  Juror  is  not  an  officer  of 
tbe  ward  in  which  he  has  been  elected,  but 
of  the  entire  parish.  He  bas  no  more  au- 
thority In  the  ward  In  which  he  has  been 
elected  than  in  any  other  ward*  or  than  any 
one  of  his  coUeagnes  has. 

The  Justice  of  the  peace  ward  is  as  defi- 
nitely circumscribed,  or  delimited,  as  the 
police  jury  ward  Is,  and  by  the  same  law. 
Why,  thai,  Aonld  it  not  be  Just  as  suitable 
for  being  adopted  as  a  taxb«  district  as  tbe 
poUce  Jury  ward  is;  and.  If  so,  what  peremp- 
toiT  reason  Is  there  for  holding  tbat  the 
ConstltutlMi  did  not  intend  to  adopt  It  as  a 
tudng  district.  In  carrying  out  the  Idea  of 
enabling  localities  to  tax  themselves  In  aid 


of  public  Improvements  In  which  they  are 
Interested?  Such  a  thing  might  be  tbat  a 
territorial  subdivision  legally  delimited  as  a 
Justice  of  the  peace  ward  was  Interested  In 
a  particular  improvement  in  which  the  oth- 
er parts  of  the  parish  were  not.  In  such  a 
case  (and  it  is  the  case  at  bar)  why  should 
not  that  locality  be  allowed  to  tax  itself, 
when  It  is  legally  known  as  a  ward  and  tbe 
Constitution  In  express  terms  authorizes 
wards  to  tax  themselves? 

Tbe  fact  tbat  the  territory  within  a  Jus- 
tice of  the  peace  ward  might  be  inclnded 
within  tbat  of  a  police  Jury  ward,  and  would 
be  subject  to  double  the  tax  authorized  by 
article  270,  if  both  wards  voted  the  tax,  ap- 
peared to  me  to  be  a  formidable  objection, 
until  I  reflected  tbat  such  double  taxation 
Is  entirely  possible  and  legal  under  article 
270  when  tbe  territory  of  a  municipally  is 
Included  in  tbat  manner  within  that  of  a 
police  Jury  ward. 

Granting,  however,  that  tbe  parochial  au- 
thorities of  Acadia  parish  should  have  known, 
wbeu  they  held  this  election,  tbat  tbe  Con- 
stitution does  not  mean  every  kind  of  ward, 
when  it  authorizes  wards  to  levy  taxes,  but 
means  only  police  Jury  wards,  are  not  the 
plalotlfrs  estopped  from  urging  this  error, 
after  they  have  reaped  tbe  benefit  of  ft  by 
the  construction  of  tbe  railroad  In  aid  of 
which  tbe  election  was  held?  I  think  they 
are.  16  Cyc.  768;  Gulllory  v.  Avoyelles  R. 
R.  Ca,  101  La.  15,  28  South.  89a 

(124  La.) 
No.  17,984. 
STATE  V.  BOtrVT. 
(Supreme  Court  of  Louisiaua.    Dec  13,  1909. 
Rehearing  Denied  Jan.  3,  1910.) 

1.  JUBT  (S  66*)— Jtjbt  Coumission— Mebtino 
— Absence  of  Membbbs. 

Failure  to  notify  a  member  of  the  Jury 
comtnissiOD  of  a  meeting  of  the  commiBsioo, 
when  such  commissioner  cannot  be  found,  after 
tbe  exercise  of  reasonable  diligence,  doea  not 
Invalidate  the  proceedings  of  tbe  meeting,  if 
there  Is  a  quomm,  and  audi  failure  does  not 
reader  nali  and  void  acts  d<me  by  a  Jniy  drawn 
at  said  meeting. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dfg.  I  284;  Dec.  Dig.  I  66.*] 

2.  JUBT  (|  06*)  —  JDBT  COlflllSSIONEBS  —  AC- 
TIO W—"  VAOANCT  "—AB  SEN  CE. 

There  can  be  no  legal  action  of  the  Juiy 
commission  when  there  la  a  vacancy  so  that 'all 
tbe  members  cannot  be  notified.  State  v.  Mc- 
ClendoB.  118  La.  792,  43  South.  417.  But  the 
statute  does  not  refer  to  absence,  and  so  ab- 
sence cannot  be  held  equivalent  to  a  vacancy  in 
the  commisdon. 

[Ed,  Note.— For  other  cases,  ass  Jury,  Gent 
Dig.  1  284;  Dec.  Dig.  I  mT^ 

For  other  definitions,  sss  Words  and  FhnMB. 
VOL  8,  pp.  7259-728^ 

8.  JtTBT      72,  82*)— StracHomifa— BTnARD- 
KB8— Discsehon  or  Sbkrivt. 

The  trial  judge  baa  the  rlgbt  to  direct 
the  sheriff  to  summon  talesmen  from  "among  the 
bystanders  near  the  courthouse,  or  at  some  dis- 
tance from  the  courthonse,"  ana  when  the  Judge 
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eires  no  instructions,  except  as  to  the  number, 
the  sheriff  may  exercise  reasonable  diBcretiou 
as  to  the  place  from  which  he  summons  the 
talesmen,  if  be  acts  in  good  faith,  and  the  exer- 
cise by  him  of  such  discretion,  when  bis  motive 
is  not  impeached,  is  not  cround  for  setting 
aside  a  verdict.  Neither  is  lie  obliged  to  sum- 
mon every  man  he  meets,  pravidea  his  motive 
for  exercising  his  discretion  is  fair  and  impartial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §8  340-342,  348;  Dec.  IDig.  H  T2,  82.*] 

4.  Jury  (8  82»)— StraitONiMO  Talesmen— Bt- 

8TAN  DEBS— N  UU  B  ER. 

If  the  judge  orders  the  sheriff  to  summon 
100  talesmen,  and  be  summons  111,  and  the  11 
are  afterwards  dischai^ed,  this  oversight  does 
not  prejudice  the  rights  of  the  defendant,  and  af- 
fords no  ground  for  setting  aside  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent, 
Dig.  S  348 ;  Dec.  Dig.  8  82.*] 

5.  JuBT  (8  103*)—QnAi,iFicATioN&— Opinion. 

In  Older  to  render  a  juror  incompetent,  he 
must  have  a  fixed  opinion  that  will  preclude  his 
giving  an  impartial  verdict.  State  v.  Johnson, 
83  La.  Ann.  889.  The  question  at  competency 
is  left  largely  to  the  discretion  of  the  trial  judge, 
and  the  fact  that  a  talesman  says  that  he  has  a 
fixed  opinion,  and  shortly  thereafter  bays  that 
he  will  be  governed  by  the  law  and  evidence,  is 
not  ground  for  setting  aside  the  verdict,  when 
the  trial  judge  has  held  such  talesman  com- 
petent to  serve  as  a  juror. 

[E3d.  Note.— For  other  cases,  see  Juir,  Cent. 
Dig.  88  461-479;  Dec  Dig.  8  103.*] 

6.  Criminal  Law  (8  1153*)— Revibw— DlBCBB- 
tion—Cbosb- Examination. 

The  latitude  of  the  cross-examination  is  a 
matter  within  the  discretion  of  the  trial  judge, 
and,  unless  abused,  this  discretion  will  not  be 
interfered  with.  State  t.  Haab,  105  La.  230, 
29  South.  725. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  S004;  Dec.  Dig.  |  115S.*] 

7.  Homicide  (88  190,  194*)— Evidence— Be- 
lief OF  Defendant. 

The  belief  of  the  defendant  that  the  de- 
ceased had  formed  an  intention  to  take  his  life  is 
not  admissible,  unless  there  is  proof  of  an  overt 
act  on  the  part  of  the  deceased.  State  v.  Jack- 
son, 33  Lb.  Ann.  1087 ;  State  v.  I^abuzan,  37 
La.  Ann.  489.  There  must  be  proof  of  an  overt 
act  to  admit  testimony  of  threats.  State  t> 
Swift,  14  La.  Ann.  ^7. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  SI  390-413,  417;  Dec.  Dig.  H  100, 
191.*1 

8.  CBnnNAi.  Law  (|  695*)  —  Reception  or 

Evidence  —  Objections  —  Rtjlinos  — 
Grounds. 

The  failure  of  the  prosecuting  officer  to 
state  fully  the  grounds  of  his  objection  to  the 
admission  of  testimony,  when  not  objected  to 
by  opposing  counsel,  or  the  failure  of  the  jndge 
to  state  fully  his  reason  for  excluding  such 
testimony,  is  not  fatal. 

[EdL  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  0  1638;  Dec.  Dig.  I  695.*] 

9.  Obiminal  Law  (i  384*)— Witnesses  (8  318*) 
— Keception  op  Evidence— Remoteness. 

The  court  may  exclude  testimony  deemed 
relevant  to  the  issue,  if  it  appears  to  be  too  re- 
mote, and  the  objection  of  the  accused  that  the 
judge  refused  to  let  him  testify  that  he  was  out 
on  bail  after  the  termination  of  his  first  trial 
on  the  charge  is  without  merit  and  no  ground 
for  a  reversal  of  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  I  848 :  Dec.  Dig.  8  384  ;*  Wi^ 
nesws.  Cent  Dig.  1 10^;  Dec.  Dig.  1 81&*] 

(Syllabus  by  the  Court) 


Appeal  from  First  Jndidal  District  Court 
Parish  of  IberrlUe;  CalTln  K.  Schwlng, 
Jadge. 

Fablaa  F.  Boot^  was  convicted  of  mau- 
slant^ter,  and  he  appeals.  Affirmed. 

M.  C  Sdiarf.  Scbwlug  &  I^evy,  and  C.  S. 
Hebert,  for  appellant.  Walter  Guion,  Atty. 
Gm.,  3.  H.  Morrison,  Dist  Atty.,  and  A.  L 
Grace  (R.  G.  Pleasants,  of  couuset),  for  the 
State. 

BREAUX,  C.  J.  The  defendant,  Fabian 
P.  Bouvy,  was  indicted  by  the  grand  jury  of 
Iberville  pariah  for  the  alleged  murder  of 
Fred.  S.  Van  Ingen  In  that  pariah  on  the 
23d  day  of  October,  1908. 

He  was  put  on  his  trlaL  The  Jniy  did  not 
agree.  It  was  discharged  and  a  mistrial  al- 
tered. 

The  case  was  reassigned,  and  on  the  5tb 
day  of  April,  1909,  he  was  put  on  bis  trial 
a  second  time  and  was  convicted  of  man- 
slaughter, and  his  ponlahment  was  assessed 
by  the  trial  judge  at  nine  Tears  In  the  pen- 
itentiary. 

He  reserved  nine  bills  of  exceptions.  Two 
of  these  bills  present  the  same  points  and 
are  argued  aiv^ellant  as  one  bill  of  ex- 
ceptions. 

Statement  of  the  Case. 

The  defendant  and  Van  Ingen.  Uie  deceas- 
ed, were  acqnaintances.  They  wne  In  the 
c!^  of  Alexandria. 

On  October  22,  1908,  Miss  Rtaom'  ahw 
was  there,  having  left  Flaguemine  that  day 
for  Alexandria. 

There  was  a  reason  for  the  presence  of 
defendant,  as  stated  by  him  lator. 

Between  7  and  8  o'clock  In  the  erenlnfr. 
Van  IngMi  and  Hiss  Rhorer  were  married. 

Dtf  endant  was  not  at  the  marriage. 

On  the  following  morning,  October  23, 190^ 
the  three,  the  bride,  the  husband,  and  the 
d^endant,  boarded  the  train,  also  an  unc> 
of  the  bHde.  The  young  husband  was  on 
his  way  to  New  Orleans;  the  bride  and  her 
uncle  on  their  way  to  Plaquemlne,  her  home 
towiu 

The  defendant  did  not  at  any  time  in 
Alexandria  or  on  the  way  to  Plaqnemlne 
speak  to  Mr.  or  Mrs.  Van  Ingen. 

The  bride  sat  near  her  hnsband.  On  XtA 
same  aide  of  the  coach,  and  facing  Van  Ingen. 
sat  the  nncl^  and  on  the  opposite  side  of  the 
coach,  also  facing  Van  Ingen,  about  three 
or  four  seats  away,  sat  the  defendant. 

About  4  or  9  o'clock  In  the  morning.  Tan 
Ingen  arose  to  get  his  satchel,  which  was  be- 
hind ,  the  seat  of  the  nnde,  and  returned 
with  It  to  his  seat  and  was  in  the  act  of 
tuning  it  when  the  accused  drew  a  pistol 
and  warned  the  deceased  not  to  open  the 
satchel.  The  deceased  did  not  heed  the  warn- 
ing. Simultaneously  the  scream  of  the  bride 
was  heard  and  the  report  of  a  pistol.  De- 
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fendant  had  fired  the  fatal  Bhot  The  days 
of  Van  Ingen  were  u umbered. 

2.  Bill  of  exceptions: 

The  dUferent  grounds  of  defoue  are  con- 
sidered In  their  order. 

Absence  of  a  commissioner  was  the  first  ob- 
jection raised.  That  objection  was  that  no 
legal  and  valid  meeting  of  the  jury  commis- 
sion was  held  by  reason  of  the  fact  that  one 
of  the  commissioners  was  not  notified  to  be 
present  at  the  meeting,  and  was  not  present 

This  commissioner,  Mr  Louis  Desobry,  was 
absent  from  the  parish.  He  was  a  passenger 
on  a  steamboat  going  up  the  rirer  to  some 
placv  in  Arkansas 

The  facts  are  that.  August  14,  1909,  a  no- 
tice to  attend  a  meeting  of  the  jury  commis- 
sion on  the  16th  day  of  September,  1909,  was 
I«ft  by  the  deputy  sheriff  In  the  hands  of 
tbe  deputy  cashier  at  the  bank  of  wtaiiA  he 
was  the  cashier. 

During  tbe  commtesloner's  absence,  there 
was  no  one  at  his  residence  during  the  day. 

We  are  of  opinion  that  the  quorum  by 
whom  the  jnry  was  drawn  was  not  Illegal 
for  want  of  the  fifth  commissioner.  There 
were  present  four  commissioners  who  had 
been  duly  notified  by  the  clerk  of  the  district 
court. 

All  needful  within  tbe  bounds  of  reason 
had  been  done  to  notify  the  absent  member. 
It  was  not  known  when  he  would  return. 

Tme,  all  members  of  the  Jury  comm^on 
^ould  be  notified  to  attend  the  meeting,  but 
failure  to  notify  a  member  who  cannot  be 
found  does  not  hare  the  effect  of  rendering 
□ull  and  void  the  Jury  drawn  by  the  remain- 
ing commissioners  present. 

It  was  decided  by  this  court :  If  there  Is 
a  vacancy  in  the  membership  so  that  all  can- 
not be  notified,  there  can  be  no  legal  action 
taken  by  the  meeting  of  the  commissioners. 
State  V.  McClendon,  118  La.  792.  43  South. 
417. 

It  does  not  follow  when  there  Is  no  Tacan- 
cy,  and  all  has  been  done  possible  to  notify 
an'abRent  member,  that  the  proceedings  of  the 
commissioners  are  of  no  Talldlty. 

There  should  be  no  vacancy  under  the 
terms  of  the  statute.  But  this  does  not  ap- 
ply to  aa  absent  commissioner.  Absence  Is 
not  vacancy.  The  statute  does  not  refer  to 
atwence,  and  we  do  not  think  that  we  should 
eapply  It  and  hold  that  absence  is  equivalent 
to  vacancy. 

It  is  within  the  discretion  of  the  trial 
Jndge  to  make  an  appointment  of  a  commis- 
sioner ;  but,  if  he  chooses  to  retain  tbe  serv- 
ices of  a  commissioner  who  is  temporarily 
absent,  It  Is  his  concern.  He  may  wish  to  re- 
tain a  faithful  commissioner  In  Uiat  iKisitlon, 
although  absent  when  the  meeting  of  the 
commissioners  is  held. 

We  hold  that  the  failure  to  notify  an  ab- 
sent commissioner  who  cannot  be  reached  is 
not  good  ground  to  set  aside  tbe  proceedings. 

It  was  not  necessary  for  the  other  commis- 


sioners to  postpone  tlielT  meeting  to  an  In- 
definite day  In  order  to  await  the  return  of 
the  absent  commissioner,  particularly  as  they 
did  not  know  when  he  would  return.  They 
also  bad  certain  rtehts.  One  of  them  wae 
that  they  could  not  be  held  to  the  necessity 
of 'returning  from  day  to  day  to  the  court- 
bouse  until  the  return  of  the  absent  comm^ 
Bloner  or  until  too  late  to  draw  the  Jury 
for  the  Jury  term. 

The  defendant  was  not  prejudiced  by  the 
absence  of  the  Jury  commissioner.  There  Is 
no  rule  or  principle  requiring  the  setting 
aside  of  a  verdict  on  the  ground  urged.  It 
did  not  work  injury. 

3.  Talesmen: 

The  defendant  filed  a  motion  to  quash  the 
venire  of  talesmen  summoned  by  the  sheriff 
after  the  regular  venire  had  been  exhausted. 
The  trial  Judge  refused  to  sustain  the  mo- 
tion. 

The-Judge  has  the  authority  to  direct  the 
sheriff  to  summon  talesmen  from  "among  the 
bystanders,  from  near  the  courthouse  or  at 
some  distance  from  the  courthouse,"  to  quote 
from  tbe  statute. 

The  judge  gave  no  particular  instruction 
when  he  issued  the  order  to  summon  tales- 
men. He  fixed  the  number  to  be  summoned 
at  100. 

The  sheriff  testified  that  be  was  prompted 
by  a  desire  to  summon  talesmen  from  among 
whom  there  would  be  found  a  sufficient  num- 
ber of  competent  Jurors  to  serve  on  the  Jury. 

Those  who  were  In  or  resided  near  the 
courthouse  during  tbe  former  trial,  It  was 
assumed  by  blm,  bad  beard  tbe  witnesses, 
and  possibly  tbe  argument  of  counsel,  and 
had  in  all  probability  fixed  views  In  regard 
to  the  case. 

It  Is  evident  that  there  was  no  design  on 
the  part  of  the  sheriff  to  violate  the  statute, 
and  that  the  defense  had  no  good  ground  un- 
der the  law  to  complain. 

There  was  no  violation  of  the  spirit  of  the 
statute — not  even  of  Its  letter. 

The  statute  does  not  require  that  the  sher- 
iff shall  select  talesmen  from  any  particular 
locality.  As  to  blm,  the  law  is  silent.  Of 
course,  he  must  obey  the  orders  of  tbe  Ju^. 
If  the  judge  does  not  Issue  an  order  as  to 
the  place  to  summon  talesmen,  he  may  exer- 
dse  some  discretion.  There  Is  no  necessity 
of  hlB  selecting  talesmen  just  as  he  chances 
to  meet  them  and  all  whom  he  happens  to 
meet.  If  be  In  good  faith  summons  jurors 
at  some  distance  from  the  courthouse  for 
reasons  stated,  and  there  is  no  testimony  in 
the  least  questioning  his  motive,  the  act  can- 
not be  construed  into  grounds  sufficient  to 
annul  and  set  aside  the  finding  of  tbe  jury. 
If  he  summons  Jurors  from  one  ward  Instead 
of  another,  tbls  of  Itself  gives  rise  to  no 
good  cause  of  complaint  In  the  same  way 
he  is  not  obliged  to  summon  every  man  he 
meets,  provided  be  is  fair  and  Impartial. 

The  parish  of  Iberville  is  large.    It  boa 
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ft  nnmeroDB  population.  There  are,  we  In- 
fer, at  least  1,500  dtlzena  from  among  whom 
the  jurors  are  selected. 

The  right  of  a  defendant  In  a  criminal 
case  iB  to  be  tried  by  a  Jury  of  his  peers, 
taken  from  the  body  of  citizens  In  the  locality 
In  which  he  resides. 

If  the  sheriff  la  Impartial  In  summoning 
the  required  number,  It  leaves  to  defendant 
scant  ground  of  complaint  on  that  score. 

Four  of  the  Jurors  were  selected  from  the 
regular  Tailr&  There  Is  no  complaint  as  to 
these  four.  The  remaining  eight  Jurors  were 
also  r^larly  selected. 

4.  One  hundred  dleren.  Instead  of  one  bunr 

dred,  talesmen: 

The  next  complaint  of  defendant  Is  that 
the  Bherlff  was  ordered  by  the  trial  Judge  to 
■onunon  100  talesmen,  but  that  Instead  be 
summoned  111  Jurors. 

Upon  discovering  that  the  number  was  too 
large  by  11,  tbe  sheriff  informed  the  11  that 
they  were  not  wanted. 

Tbls  was  not  u  Ulegaltty.  It  Is  one  ct 
those  acts  tliat  may  happen;  an  oversight 
giving  rise  to  no  jnrejudlcial  consequences. 

The  jnAgfi  who  was  aware  of  all  the  fiicts 
and  circumstances  did  not  sustain  the  motloni 
of  defendant  to  set  aside  Um  Jury's  verdict 
He  did  not  tiUnk  that  there  was  good  ground 
to  set  aside  the  verdict  on  that  account. 

Good  faith  of  the  sheriff  is  one  of  the  es- 
sentials that  be  Showed.  A  largor  number 
than  ordered  cannot  be  fatal  to  the  proceed- 
ings. 

5.  Examination  on  voir  dire: 

The  court  refused  to  allow  two  challenges 
for  cause  and  one  peremptory  challmge  by 
defendant  against  the  qualifications  of  three 
talesmen  examined  upon  their  voir  dire. 

The  grounds  of  the  challenges  for  cause 
were  that  the  Jurors  on  examination  on  their 
voir  dire  said  at  first  that  they  had  a  fixed 
opinion.  They  did  not  persist  or  insist  that 
the  opinion  was  such  as  to  disqualify  them 
from  rendering  an  impartial  verdict 

After  further  examination,  the  trial  Judge 
was  of  the  opinion  that  they  were  competent 

The  selection  of  Jurors  and  their  compe- 
tency is  left  largely  to  the  discretion  of  the 
trial  Judge  according  to  the  decided  trend 
of  authorities  upon  the  subject 

It  la  urged  by  the  defense  that  there  was 
marked  inconsistency  on  the  part  of  these 
Jurors,  and  that  they  thereby  proved  them- 
selves Incompetent  to  serve.  That  at  one 
time  they  expressed  themselves  as  having  a 
fixed  opinion,  and  very  shortly  thereafter 
they  were  quite  willing  to  be  governed  by  the 
law  and  the  evidence. 

We  are  all  aware  that  persons  frequently 
change  their  minds  in  a  very  few  moments, 
particularly  when  called  upon  to  perform  a 
new  duty,  to  which  they  are  not  accustomed. 

Tbe  declsious  sustain  the  ruling  of  the 
trial  Judga 


There  must  be  a  deliberate  opinion  formed 
— an  opinion  that  will  render  a  Juror  in- 
competent to  render  an  Impartial  verdict 
State  t.  Brette,  6  La.  Ann.  652;  State  r. 
Johnson,  33  La.  Ann.  889. 

6.  On  cross-examination  of  a  witness: 
Another  objection  was  urged  by  the  defense 

and  overruled  by  tbe  court  It  was  urged 
while  tbe  defense  was  cross-examining  one  of 
the  state's  witnesses.  This  witness  was 
questioned  about  the  "grip"  before  mention- 
ed, as  to  what  had  become  of  it  He  was 
also  questioned  as  to  what  disposition  bad 
been  made  of  tbe  body  of  Van  Ingen;  wheth- 
er members  of  the  wife's  family  called  to 
see  It;  if  they  accompanied  tbe  body  to  Alex- 
andria to  be  burted;  if  bis  iridow  called  to 
see  the  body. 

Tbe  facts  are :  One  ct  the  members  of  the 
family  accompanied  the  body  to  Alnandrla. 
The  young  wife  bad  collapsed.  The  physi- 
cian advised  her  to  remain  at  her  home. 

This  evidence  was  sought  the  defmse  con- 
tended, to  test  the  crediblU^,  memory,  and 
veracl^  of  the  witoess. 

The  court  ruled  that;  under  tbe  ^etext  of 
testing  tbe  cxedibUlty,  memory,  and  vwad^ 
of  the  witness.  It  Is  not  permissible  to  ques- 
tion him  about  matters  Irrelevant  and  Inad- 
missible. 

The  trial  Judge  beard  all  the  testlmonr  and 
held  that  tbe  testlmimy  ut  cross-examination 
was  Irrelevant 

Tb^  la  necessarily  here  a  question  of 
fact  l^iere  must  be  some  measure  observed 
In  cross-examlDation.  Tbe  trial  judge  lias 
discretion  In  the  matter. 

In  State  Kane,  36  La.  Ann.  1S3,  the  coart 
said  that  the  latitude  ct  cross^xamlnation 
must  be  limited  by  the  discretion  of  tbe 
Judge,  and  that  no  inreclse  rule  could  be  laid 
down  to  govern  bis  discretion. 

This  dlscrethm  win  sot  be  Interfered  with 
unless  abused.  .  State  v.  Haab,  105  La.  230, 
29  Sontb.  72B. 

We  read  tbe  whole  testimony  ercluded.  It 
is  in  the  transcript  and  Is  part  of  tbe  bill  of 
exertions. 

We  must  say  ttiat,  after  having  read  It,  It 

did  not  occur  to  us  that  the  trial  Judge  erred. 

7.  Alleged  overt  act— ^gressor — threats: 
Tbe  court  confined  the  testimony  to  the 

proof  of  facts  immediately  connected  with  the 
homidde. 

The  defense  sought  to  prove  anterior  facts 
and  circumstances,  such  as  threats,  although 
the  bill  of  exceptions  does  not  prove  that 
defendant  was  In  ImmlnMit  danger. 

We  will  here  insert  our  narrative  of  the 
facts  defendant  ofltted  to  prove  1^  his  own 
testimony : 

We  recall  from  the  testimony  tAat  there 
were  unfavorable  reports  regarding  Miss 
Rborer,  to  whom  both  of  the  young  men  were 
paying  attentlonB.  The  deceased,  while  un- 
d«  tba  Influence  of  llquori  lalA  to  defendant 
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that  he  bad  accomplisbed  the  rnln  of  tbo 
daughter,  "ravished  her"  were  the  words  used 
by  Van  Ingen.  the  defendant  said.  He  said 
that  be  admonished  tbe  deceased;  that  the 
deceased  replied  that  he  had  had  similar  ex- 
perience before  and  knew  bow  to  get  out  of 
such  trouble.  Thereupon  tbe  defendant  said 
to  him  that  he  would  tell  tbe  young  girl's 
father.  The  answer  of  the  deceased  was: 
Toado.IwmUUyoa." 

Tliereaftar  the  defendant  Informed  the 
father,  and  the  latter  called  In  another  rela- 
tive of  tbe  ftiinily.  The  deffemdant  also  was 
present  Tha  dangAter  was  in  Flaonemine. 
Van  Ingen  In  Alexandria.  Tha  scene  changed 
to  Alnandrla.  Miss  Rhorer  and  the  relative, 
who  had  been  called  opon  by  the  father  In 
bis  dlatren  we  infer,  repaired  to  Alexandria. 
The  defmdant  accompanied  them  In  order  to 
face  tiie  deceased.  The  latter  heard  of  his 
Iffesenoe  in  Alenndria.  Ths  resnlt  was  that 
BUSH  Rborer  and  Tan  Ingen  were  married 
between  7  and  8  o'clock  in  Uie  eruilng,  as 
before  stated. 

The  details  of  the  riiootlng  hare  bea  ■ta& 
ed  above. 

The  foregoing  is  a  substantial  statement 
of  the  testimony  whldi  ttie  defendant  offered 
to  Introdocah  hut  whidi  the  court  properly 
exdnded. 

The  objection  of  the  state  was  that  the  tes- 
timony was  Irrelevant  and  immaterial ;  the 
purpose  of  d^endant  was  to  prove  that  Van 
Ingen  was  greatly  aroused  because  of  the 
necessity  in  which  he  found  himself  to  marry 
the  ^1  whom  the  defendant  said  he  had 
traduced,  and  that  defendant,  in  consequence, 
had  a  right  to  expect  that  his  life  was  in 
danger  when  he  saw  the  deceased  in  the  act 
of  opening  his  grip  In  the  car,  as  before  men- 
tioned. 

We  can  only  say  that  In  our  opinion  the 
evidence  was  not  admissible.  Tbe  belief  of 
defendant  that  tbe  deceased  had  formed  a 
design  to  take  his  life  wltbont  an  overt  act 
was  not  admissible.  State  v.  Bradley,  <(  La. 
Ann.  654 ;  State  v.  Jackson,  83  La.  Ann.  1087 ; 
State  V.  Labuzan,  37  La.  Ann.  489. 

There  must  be  proof  of  an  overt  act  in  or- 
der to  admit  testimony  of  threats.  State  v. 
Swift,  14  La.  Ann.  827. 

Bat  granted  the  facts  as  stated  by  defend- 
ant :  he  never  at  any  time  appears  to  have 
!n  the  least  feared  Van  Ingen.  When  Tan 
Jugen  made  a  damaging  disclosure  to  him,  he 
Bald,  "I  will  inform  tbe  father,"  and  here 
followed  the  threat  !n  question  by  Van  Ingen 
that  be  would  kill  him  If  he  did.  Tbe  de- 
fendant did  tell  tbe  father,  as  be  said  he 
would.  When  he  was  requested  to  go  to 
Alexandria  and  face  Van  Ingen  and  tell  him 
of  tbe  ruinous  statement,  he  accompanied  the 
relative  to  that  place. 

After  the  marriage  he  accepted  a  pistol 
and  armed  himself.  He  hoarded  the  same 
train  and  sat  In  front  facing  Van  Ingen  some 
three  or  four  seats  away.  When  Van  Ingen 
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was  In  the  act  of  opening  his  grip,  the  de- 
fendant fired. 

We  do  not  find  the  overt  act  alleged. 

The  points  are  brought  up  together ;  the 
testimony  of  threats  aud  tbe  testimony  to 
prove  the  overt  act  and  tbe  testimony  to 
prove  who  was  tbe  aggressor. 

We  take  It,  although  tbe  facts  are  all  re- 
lated In  one  bill  of  exceptions,  that  an  oCCer 
was  first  made  to  lay  a  foundation ;  that  Is, 
to  prove  the  alleged  overt  act 

Considered  from  that  point  of  view,  the 
testimony  was  not  admissible.  There  was 
no  proof  of  an  overt  act  and  no  sufficient 
testimony  to  prove  who  was  the  aggressor. 

As  relates  to  the  alleged  aggressor:  The 
homicide  occurred  on  a  passenger  train  with- 
in view  of  witnesses  wbo  testified.  The  at- 
tempt of  tbe  defendant  to  contradict  wit- 
nesses by  his  own  testimony  has  every  ap- 
pearance of  the  irrelevant  and  immaterial. 

Tbe  cases  of  State  v.  Lindsay,  122  La. 
875,  47  South.  687,  State  v.  Rldean,  116  La. 
240,  40  Sontb.  6dl,  and  State  v.  Barks- 
dale,  122  La.  790.  48  South.  204,  are  not  in 
point;  the  facts  of  the  case  In  hand  are  dif- 
ferent. 

&  Irrelevant  and  Immaterial: 

The  defense  urged  that  tbe  stat^  having 
objected  <m  the  sole  gronnd  of  Irrelevancy 
and  Imnut^allty,  and  tbe  trial  Judge  hav- 
ing deluded  the  testimony,  his  mlli^  must 
be  considered  only  from  the  Tiew  point  at  ir- 
relevancy and  immateriality ;  that  it  cannot 
be  considered  that  he  ^eluded  the  evidence 
on  any  other  ground. 

Trne,  the  better  practice  of  the  state  In 
prosecuting  is  to  partlcnlariise  fully  the  ob- 
jection raised.  In  order  that  the  defense  may 
have  fall  notice  of 'the  objection  to  the  ad- 
missibility of  testimony.  But  this  applies  to 
tbe  prosecuting  officers.  If  these  officers 
are  not  specific  enough,  or  do  not  urge  their 
points  fully,  it  may  give  rise  to  objection 
by  opposing  counsel.  The  trial  Judge  should 
pass  upon  the  objection. 

We  are  not  Informed  that  any  objection 
was  urged  at  the  time. 

But  the  trial  Judge  is  not  bound  by  objec- 
tion of  counsel;  he  may  go  beyond  the  ob- 
jections. He  Is  not  to  be  controlled  by  ei- 
ther counsel  for  the  state  or  the  defense.  It 
Is  true,  he  also  should  state  his  reasons  for 
excluding  the  testimony.  But  If  be  does'  not 
bis  failure  In  this  respect  is  not  fatal. 

Let  us  leave  this  point  and  consider  for  a 
moment  the  objection  of  Irrelevancy  and  Im- 
materiality from  the  view  point  of  the  de- 
fense, which  was  that  only  the  issue  of  ir- 
relevancy and  Immateriality  was  before  the 
court.  There  was  no  error  In  this  respect 
even  from  that  point  of  view.  The  trial  Judge 
bad  decided  to  exclude  facts  not  directly  con- 
nected with  the  homicide;  not  to  admit  any- 
thing that  be  considered  too  remote  to  be 
admitted.  In  this  respect  the  general  rule 
Is  that  tbe  court  can  pass  upon  the  mate- 
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riallty  Tel  non  of  tbe  testtmony,  and  to  him 
It  Is  left  In  great  part  to  determine  if  the 
testimony  is  too  remote  to  be  admitted,  and 
If  Irrelevant  and  immaterial.  State  t.  Brown, 
111  La.  172,  89  South.  501. 

In  State' T.  Napoleon.  104  La.  100»  28 
South.  972,  tbe  court  was  not  impressed  ty 
the  testimony  of  the  defendant,  who  sought 
to  prove  by  his  own  testimony  a  hostile  demr 
onstratlon.  The  court  In  that  case  thought 
that  the  witness  in  his  own  behalf  had  as- 
sumed too  much  of  a  burden.  His  evidence 
was  characterized  as  irrelevant,  Immaterial, 
and  Insuffldent. 

In  Steven's  Digest  of  Law,  p.  6,  there  Is 
the  following: 

"The  court  may  exclude  evidence  of  facts, 
though  deemed  relevant  to  the  Isfiue,  if  It  appears 
to  him  to  be  too  remote  to  be  material  to  all  of 
the  circumstances  of  the  case." 

Even  If  we  were  to  hold  with  the  defense, 
according  to  learned  counsel,  that  the  gues- 
tlon  was  exclusively  whether  the  testimony 
was  Irrelevant  and  Immaterial  in  the  respect 
stated,  the  defense  would  still  have  to  show 
that  tbe  deceased  was  the  aggressor,  or  that 
he  made  a  hostile  demonstration. 

This  the  defense  has  failed  to  do.  If  it 
had,  It  would  appear  Id  the  bill  of  excep- 
tions. It  was  Incumbent  upon  the  defense 
to  recite  the  facts  In  this  respect  If  the  de- 
fendant had  made  a  hostile  demonstration  or 
had  shown  himself  tbe  aggressor. 

The  defendant  complained  because  he  was 
not  permitted  by  the  court  to  testify  In  his 
own  behalf;  that  after  the  first  trial  of  his 
case  he  had  been  admitted  to  ball  and  was 
then  out  on  bond. 

Tliis  learned  counsel  states  was  for  the 
purpose  of  establishing  bis  status  as  a  wit- 
ness. 

The  evidence  was  not  admissible  tot  tbe 
purpose  for  which  It  was  tendered. 

Besides,  doubtless,  the  jurors  must  have 
Imown  that  he  was  out  on  bond;  it  was 
common  knowledge  In  the  community. 

No  attempt  was  made  to  Impeach  the  wit- 
ness In  the  way  that  witnesses  are  Impeach- 
ed. His  character  for  veracity  was  not  at 
Issue. 

The  objection  is  without  merit 

We  leave  tlie  record  Impressed  this  case; 
A  young  man,  barely  on  the  threshold  of 
maphood,  la  the  defendant  The  hasty  and 
desperate  acts  of  men  sometimes  lead  to  deep 
misery  and  untold  suffering  to  thonselves 
and  cause  distress  and  sorrow  to  families 
and  friends. 

We  have  considered  the  points  pressed  up- 
on our  attention.  They  lead  us  to  the  one 
conclusion,  as  foliowa:  That  the  law  and 
the  evidence  considered,  it  is  ordered,  ad- 
Judged,  and  decreed  that  the  sentence  and 
the  Judgment  appealed  from  be,  and  the  same 
nre  hereby,  affirmed. 
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No.  17,608. 

STATE  ex  rel.  HINDS  et  ux.  v.  LEOXARD, 

Oerk  and  Recorder,  et  al. 
(Supreme  Court  of  Louisiana.    Dec.  13,  1000. 
Rehearing  Denied  Jan.  3,  1910.) 

COUBTS  (i  224*Vm:;biminal  Law  (|  1U20*)— 

Appeabance  Bono  —  Juogment— Jubisdic- 

TioNAL  Amount. 

Relators  seek  to  compel  the  recorder  of 
mortgages  to  cancel  tbe  ioscriptions  of  two  judg- 
ments, for  $250  each,  obtamed  br  the  slate 
against  their  author  in  title,  as  surety  upon  op- 
pearance  bonds,  given  by  persons  chained  with 
larcenr,  which  Judgments,  as  inscribed,  operate 
as  mortgages  upon  proi»erty  which  relators  have 
acquired.  Hie  district  coart  denied  their  ap- 
plication, and  they  have  appealed. 

Held,  if  the  proceeding  tie  regarded  aa  ciril  in 
character,  this  court  is  without  jurisdiction  of 
the  appeal,  because  the  amount  Involved  is  less 
than  $2,000.  If  it  be  reearded  as  criminal,  for 
the  purposes  of  Jurisdiction  and  in  the  sense 
that  an  appeal  lies,  if  appeals  would  lie  in  the 
prosecutions  in  which  the  bonds  referred  to  were 
forfeited.  It  does  not  appear  that  amteals  would 
lie  in  those  prosecutloiLs,  and  (assuming  tliat  ap- 
pellate jurisdiction  in  those  matters  would  at- 
tract such  jurisdiction  in  this,  a  point  on  which 
we  express  no  opinion)  parties  who  are  dissatis- 
fied with  tbe  decrees  of  inferior  tribunals  must 
exhibit  affirmatively  their  right  to  an  appellate 
interference.  The  court,  therefore,  ex  proprio 
motu,  orders  this  appeal  to  be  dismissed. 

fEd.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  §i  GOS-618;  Dec.  Dig.  S  224:*  Criminal 
Law,  Cent  Dig.  H  2578-2S80;  De&  Dis-  { 
1020.*1 

(Syllabus  by  the  Court.) 

Appeal  from  First  Judicial  District  Court 
Parish  of  Caddo ;  A.  J.  Murff,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
L  E.  Hinds  and  wife,  against  F.  A.  Leonard, 
Clerk  and  Recorder,  and  another,  to  compel 
the  cancellation  of  certain  Judgments,  etc. 
From  a  Judgment  denying  relators'  aiv^Ica- 
tion,  th^  appeal.  Dismissed. 

T.  F.  Bdl.  Jr.,  for  appellants.  J.  M.  Foster, 
DIst  Atty.,  for  appellees. 

MONBOE,  J.  BelatorB.  L.  E.  Hinds  and 
hla  wife,  acquired  certain  real  estate  In 
Sfareveport— Ij.  E.  Hinds  by  purchase,  and 
Mrs.  Hinds  by  inheritance — from  M.  A.  Boyn- 
ton,  and.  finding  recorded  against  It  two 
Ju^nents  in  favor  of  the  state  of  Loaisiana, 
each  for  $250,  rendered  against  their  author 
as  security  on  certain  aKwarance  bonds, 
given  by  persons  diarged  with  petit  larceny, 
and  recorded  January  IS,  1S94,  they  api^ied 
to  the  district  court  for  a  writ  of  mandamus 
to  compel  the  recorder  to  cancel  the  inscrip- 
tions, on  tbe  ground  that  the  judpneuts  are 
prescribed;  and  they  made  the  district  at- 
torney a  party  defen^nt  in  the  proceeding. 
The  recorder  and  the  district  attorney  an- 
swered that  prescription  does  not  nm  against 
the  state. 

The  Judge  a  quo,  after  hearing,  gave  Judg- 
ment denying  relators'  application,  and  in 

BO  doing  considered  tbe  question  whether 
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tbe  proceeding  Aould  be  r^rded  as  cjtva 
or  criminal  In  character,  and  adopted  the 
latter  view,  for  which  coansel  for  relators 
contended,  and  which  was  opposed  hy  coun- 
sel for  diefendants. 

If  the  proceeding  Is  drll,  this  court  baa 
no  Jurisdiction  of  the  appeal,  since  the 
amount  involved  la  less  than  f2,000.  If  the 
proceeding  is  in  Its  nature  criminal,  the 
Jurisdiction  does  not  appear,  for  the  appel- 
late Jurisdiction  of  this  court  extends  "to 
criminal  cases,  on  questions  of  law,  alon^ 
whenever  the  punishment  of  death  or  Im- 
prisonment at  hard  labor  may  be  inflicted, 
or  a  flne,  exceeding  $300,  or  imprisonment, 
exceeding  six  mouths,  is  actually  imposed" 
(Const,  art  85);  and  tiie  record  does  not 
show  that  either  of  those  conditions  is  pre- 
sented in  the  cases  on  which  relaton  rely 
for  the  maintenance  of  the  appeaL 

Thus  it  is  assumed  that  this  court  may 
exercise  the  Jurisdiction  Invoked,  upon  the 
theory  that  tills  Is  a  proceeding  growing  out 
of  the  forfeiture  of  certain  appearance  bonds, 
given  In  criminal  prosecutions,  and  tiiat 
such  Jurisdiction  Is  "attracted"  by  that  which 
might  be  ocerclsed  with  respect  to  those 
prosecutions.  Upon  the  face  of  relators*  pe- 
tition, bowever.  It  merely  appears  that  the 
defendants  In  those  prosecutions  were  charg- 
ed with  "larceny" ;  but  the  value  of  the  prop- 
erty said  to  have  been  stolen  is  not  stated, 
and  the  offenses  may  or  may  not  be  punish- 
able by  imprisonment  at  hard  labor,  aa  they 
may  or  may  not  belong  In  one  or  the  other 
of  the  grades  of  larceny  establlBhed  by  law 
(Act  No.  107,  p.  162,  of  ie02.  |  5).  If  they 
are  not  punishable  by  Imprisonment  at  hard 
labor,  this  court  has  no  apparent  appellate 
Jurisdiction  with  respect  to  them  (since 
they  are  not  punishable  with  death,  and  no 
sentence  whatevm  has  actually  been  im- 
posed), and  hence  no  such  Jurisdiction  is 
••attracted"  with  reqwct  to  the  present  pro- 
ceeding (even  assuming  that  It  would  be  at- 
tracted if  the  appellate  Jurisdiction  quoad  the 
prosecutions  were  made  apparent,  a  point 
concerning  wfaldi  we  exfHress  no  opinion). 
State  T.  Wniiama,  87  La.  Ann.  200;  State  v. 
Toups,  44  La.  Ann.  SOB,  11  South.  624;  State 
V.  Cox,  114  La.  567,  88  South.  456.  "Parties 
tvho  are  dissatisfied  with  the  decrees  of  in- 
ferior tribunals  must  exhibit  affirmatively 
their  right  to  an  ai^Ilate  interference." 
Dame  v.  Gass,  11  Mart  (O.  8.)  205;  Cason  t. 
Chaney,  8  La.  200 ;  Hall.  Tutrix,  v.  Sanders, 
Adm'r,  8  Bob.  10:  Police.  Jury  v.  Fontaine 
et  al.,  U  Rob.  476;  Succession  of  Tompkins, 
12  Rob.  110;  Plique  v.  Bellome,  2  La.  Ann. 
203;  HcDonogh  v.  Derblgny,  2  La.  Ann.  056; 
Spangenberg  v.  Blgelow,  8  La.  Ann.  70; 
M(J)oiiogh  V.  Nugent,  4  Ia.  Ann.  28;  New 
Orleans  v.  Apken,  86  La.  Ann.  419;  Hlte 
«t  al.  V.  Hlnsel  &  Tallleu  et  al.,  30  La.  Ann. 
113. 1  South.  415.  The  matter  not  appearing 
to  be  within  Its  Jurisdiction,  this  court  can 


no  more  review  tiie  ruling  of  ttie  district 
court  upon  the  disputed  question  of  the 
character  of  the  proceeding  than  upon  any 
other  point  and  hence  cannot  assume  the 
proceeding  to  be  civil  in  character  and  trans- 
fer the  appeal  to  the  Court  of  Appeal. 

It  is  therefore  ordered  by  the  court  ex 
proprio  mottt,  that  the  appeal  herein  be  dis- 
missed. 


(124  La.) 
No.  17.604. 

6RI0SBT  CONST.  CO.  v.  COLLT  (HAMIL- 
TON et  al.,  Interveoen). 
CSnpreme  (3ourt  of  Louisiana.    Dec.  13,  1000. 
On  Application  for  Rehearing,  Jan.  3.  lOia) 

1.  Account,  Action  os  (S  7*)— Eviosnce. 

Amount  claimed,  balance  on  open  account 
is  due  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Account  Ac- 
tion on,  Dec.  Dig.  8  7.*J 

2.  Attachment  (|  63*)— Ownebship  of  Pbop- 

EBTT — TkaNBFEB. 

The  writ  of  attachment  took  nothing.  It 
was  not  proven  that  the  property  attached  be- 
longed to  defendant. 

IBd.  Note.— For  other  cases,  see  Attachment 
Dec.  Dig.  S  63.»] 

3.  Pbincipai,  and  Agent  (8  lOl*)— Contraots 

— Al-TEEATION— AUTH08ITT  OF  AOENT. 

The  reconventional  demand  of  defendant 
was  not  sustained  by  sufficient  testimony.  He 
failed  in  the  attempt  at  proving  that  hia  con- 
tract with  tbe  company  was  changed.  The  al- 
leged agent,  by  whom  It  was  stated  that  the 
change  in  contract  waa  made,  was  not  the  agent 
of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  8  101.*] 

4.  Fbaudulent    Conveyances    (8   290*)  — 
Tbansfeb  of  Pebsonai,  Pbopibtt— Sales. 

The  testimony  did  not  aatisfy  the  court 
that  tbe  property  seized  waa  defendant's. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec  Dig.  8  299.*] 

5.  Determination  of  Cause  on  Appeal. 

Judgment  on  main  demand— open  account — 
affirmed. 

Judgment  annulled  as  relates  to  reconven- 
tional demand. 
Affinned  as  relates  to  Interveners. 
(Syllabus  by  the  Court) 

6.  Attachment  (|  30*)— Gbounds. 

Where  defendaDt,  a  railroad  Bubraotractor 
largely  Indebted  to  pliUntiif,  was  on  the  eve  of 
his  departure  for  Tezaa,  where  he  proposed  to 

reside  permanently,  having  practically  complet- 
ed his  work  for  plaintiff  and  started  to  work  for 
another  company,  promising  to  pay  his  indebted- 
ness, which  promises  he  failed  to  keep,  and  had 
stated  to  plaintifTs  manager  that  he  was  going 
to  take  his  out6t  to  Texas  on  a  rice  farm,  there 
were  sufficient  grounds  for  attachment. 

[Ed.  Note.— For  other  -cases,  see  Attachment 
Cent.  Dig.  §  80;  Dec.  Dig.  §  30. •] 

Monroe  awl  Provosty,' JJ..  dissenting. 

Appeal  from  Twelfth  Judicial  Dh^trlct 
Court,  Parish  of  Vernon;  Don  Ei  So  Relle, 
Judge. 

Action  by  Origsby  Construction  Company 
against  A.  C.  Colly,  in  which  A.  Hamilton 
and  another  intervened.    From  a  judgmwt 
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in  favor  of  defendant  on  8  demand  In  recon- 
vention and  dissolving  plalntlfiTs  attachment, 
and  In  favor  of  interveners,  plaintiff  appeals. 
Judgment  In  favor  of  defendants  in  recon- 
vention and  against  plaintiff  reversed,  ai\d 
Judgment  dissolving  the  attachment  and  In 
favor  of  Interveners  affirmed. 

C.  £^-aoB  Hardin  and  James  R.  Monk,  for 
appellant  3.  W.  Baker,  for  intervening  ap- 
pellees. 

'  BBEAUX,  C.  J.  The  Grlgsby  Constmc- 
tion  Company  sned  the  defendant,  A.  C.  Col- 
ly for  $3,191.60,  with  Interest 

The  following  is  the  Itemized  account  up- 
on which  the  suit  is  based: 

To  amount  carried  forward  $16,027  24 

Credits  by  6na]  estimates  rendered 

by  engineer  on  J.  &  E.  Railway 

on  sees.  57  &  68  as  folIowB: 
3(K100  yds.  of  earth  at  17  per  cu.  yd. 
2.7  acres  grubbing  at  $100  per  acre       270  00 
By  final  estimate  on  sees.  67.  6S,  6U. 

38,352  cu.  yds.  of  earth  at  .16  per 

cu.  yd..,*   B,742  80 

7.34  acres  grubbing  at  75  per  acre. .  550  60 
By  refund  of  freight  <^  O.  a  ft  F. 

on  outfit  fnnn  Fort  Worth  to  De 

Bidder   1S5  00 

Balance  due  O.  G.  Go.  |  8,191  60 

Interest  to  be  added  from  June  2, 1907. 

Plaintiff  sued  ont  a  writ  of  attachment 
and  averred  grounds  provided  In  the  Code 
of  Practice. 

Defendant  denied  all  indebtedness  to  plain- 
tiff. He  furthermore  reconvened,  claiming 
that  Instead  of  his  being  indebted  to  plain- 
tiff, plaintiff  Is  Indebted  to  blm  In  the  sum 
of  $7,625,  instead  of  the  $5,742.80  allowed  for 
labor  upon  sections  57  and  68  on  the  J.  & 
E.  Railway,  at  the  rate  of  25  cents  per  cnblc 
yard;  the  amount  of  earth  removed  being, 
as  defendant  alleges  80,100  cubic  yards. 

Defendant  avers  that  by  contract  with 
plaintiff  he  became  Its  employ^  under  the 
promise  and  agreement  that  he  was  to  be 
paid  a  reasonable  amount  for  his  work  in 
sections  57  and  58.  The  defendant  also  aver- 
red, as  stated  before:  That  the  mileage  work 
In  these  sections  performed  by  him  for  plaintiff 
Is  worth  25  cents  per  cubic  yard.  That  plain- 
tiff agreed  with  him  to  transport  his  outfit 
from  a  point  named  In  Arkansas  to  De  Bid- 
der, Calcasieu,  to  be  used  In  construction 
work  by  him,  free  of  charge;  that  for  this  be 
was  allowed  a  credit  of  $150.44  when  he  was 
entitled  to  a  credit  of  $875.07.  He  objects 
also  to  a  small  Item  of  $4,  which  he  says 
should  not  have  been  charged  to  his  account 

From  these  data,  defendant  deduces  that 
the  plaintiff  company  Is  Indebted  to  him  in 
the  sum  of  $1,867.23,  instead  of  his  being 
indebted  to  plaintiff  in  the  sum  which  plain- 
tiff claims,  and  for  this  balance  he  asks  for 
Judgment  In  his  reconventlonal  demand. 

A.  Hamilton  Intervened  In  the  suit  and 
claimed  a  part  of  the  outfit  attached  and 
seized  as  his  own;  alleged  that  he  obtained 
It  from  defendant  for  a  valuable  considera- 
tion on  the  21at  day  of  March,  1907,  prior  to 


the  date  of  the  seizure  under  the  writ  of  at- 
tachment He  asked  for  Judgment  recog- 
nizing blm  as  owner  and  asked  to  have  hla 
right  reserred  to  damages  In  a  separate 
suit 

To  this  suit  in  Intervention,  the  plaintiff 
company  filed  an  answer  averring  that  the 
intervener  Is  not  the  owner  of  the  property: 
that  the  written  title  which  intervener  sets 
out  Is  a  mere  simulation  for  the  purpose  of 
defrauding  It  from  recovering  the  amount 
due  as  before  stated. 

J.  A.  Hamilton,  another  intervener, 
claimed  part  of  the  property  attached.  He 
also  asked  for  Judgment  recognizing  talm  as 
owner. 

Plaintiff  answered  this  Intervention  also 
on  about  the  same  grounds  as  the  answer 
to  the  Intervention  of  A.  Hamilton,  the  first 
Infervener. 

The  court  rendered  Judgment  against  plain- 
tiff rejecting  Its  demand  and  for  defendant 
for  the  sum  claimed  by  him  in  bis  recon- 
ventlonal demand. 

The  court  dissolved  the  writ  of  attach- 
ment and  recognized  title  of  interveners  to 
the  property. 

Writ  of  Attachment 

The  right  vel  non  of  the  plaintiff  to  an 
attachment  Is  the  first  question  that  pre- 
sents Itself. 

As  against  Ihe  defendant  there  was  a 
prima  facie  showing  for  an  attachment. 
The  defendant  was  on  the  eve  of  his  depart- 
ure for  Texas,  wbere  he  proposed  to  reside 
permanently.  The  facts  and  circumstances 
sustain  the  plsintlfTs  allegations  in  so  far 
as  the  def  radant  is  concerned. 

The  managOT  of  plaintiff  company  testified 
that  dbfendant  had  practically  completed  his 
work  tor  plaintiff  and*  bad  gone  to  wotfc  for 
another  company,  promising  to  pay,  ^Fom- 
Ises  which  be  failed  to  keep.  Defiant  f  or^ 
thermore  told  him  that  he  wu  to  tak» 
his  outfit  to  T«3au  on  a  rice  farm. 

To  another  witness  defoidant  said  that 
he  was  on  his  way  to  Beaumont  to  eosage 
In  rice  farming. 

The  attempt  made  at  rebutting  Oils  testi- 
mony does  not  amount  to  a  rebuttal  of  tb* 
prima  ftde  showing  made  for  an  attach- 
ment 

We  reiterate,  as  relates  to  defendant;  there 
was  ground  sufllclent  for  an  attachment. 
In  the  nature  of  things  It  cannot  extend  fur- 
ther than  the  defendant  and  his  property,  U 

any  he  has. 
Of  this  later. 

Defendant  virtually  admitted  the  correct- 
ness of  plaintiff's  account  Inserted  above^  ex- 
cept a  small  Item  of  $4. 

The  questions  Involved  are  questtons  of 
fact  and  require  for  decision  an  analysis  of 
the  testimony. 

The  first  witness  was  the  manager  of  the 
Grlgsby  Construction  Company  Igr  wb«n  the 
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contract  for  constznctlon  and  grading  and 
road  was  let  to  defendant  some  time  In  June, 
1906.  Be  refera  partlcularlr  to  contract 
work  In  sections  68  and  69  at  16  cents  per 
cubic  yard,  and  states  tbat  It  was  really  more 
than  It  was  worth. 

With  reference  to  the  claim  ot  defendant 
for  transportation  over  railways  of  defend* 
ant'a  outfit  from  where  It  was  in  Arkansas  to 
De  Bidder,  he  said  that  there  was  no  agree- 
ment to  transport  this  freight  orer  the  Gulf. 
Colorado  A  Santa  F6,  on  which  he  allowed 
defendant  free  transportation  In  accordance 
with  agreement  The  defendant  had  paid 
the  amount.  It  was  refunded  to  him  as  set 
out  in  the  statement  above. 

Anotfaw  dlffCTence  between  plaintiff  and 
defendant  is  about  the  change  of  the  profile 
woriE.  There  were  two  of  these  profiles,  one 
F.  L  and  the  othw  P.  2. 

Dtf  endanf  B  contention  Is  that  P.  2  was  snb- 
atltuted  for  the  first,  and  that  the  work  was 
d(me  under  P.  2,  much  to  his  disadvantage, 
and  that  when  he-  discovered  the  t^ange  in 
the  profiles  be  objected  and  said  he  would 
not  do  the  work  nnder  the  second  profile. 

The  manager  of  plaintiff  company  testified 
tbat  there  was  no  material  difference  between 
the  two  pn^Iea.  He  stated  tiiat  the  defendant 
made  no  complaint  until  the  work  was  about 
completed. 

The  defendant  differs  very  much  from  the 
manager  upon  that  subject  He  says  that 
after  he  bad  objected  an  agent  of  the  plain- 
tiff,  known  as  a  "line  rider,"  directed  him  to 
take  up  the  work  and  complete  it;  that  he 
would  be  imld.  not  the  15  cents  per  cubic 
yard,  but  the  value  of  the  work. 

This  refers  particular^  to  aections  57  and 
58- 

Tbe  manager  of  the  plaintiff  company  tes- 
tified. In  answer  to  that  contention  of  the 
defendant,  that  It  waa  not  customary  widi 
the  Grlgsby  Construction  Company,  or  any 
other  company  wdl  managed,  to  make  a  con- 
tract with  a  subcontractor  and  stipulate  that 
be  win  be  paid  a  reaaonable  amount  for  his 
work. 

This  manager  says  that  the  defendant  nev- 
»  Informed  him  that  it  waa  his  Intention  to 
make  such  a  claim;  that  they  thought  all 
along  that  he  waa  working  for  15  cents 
cubic  yard.  He  testified  tUnt  the  man  known 
as  the  "line  rider,"  John  Connerly,  had'  no 
authority  whatever  to  enter  into  any  such 
contract  and  change  the  price  from  16  cents 
per  cnblc  yard  to  29  cents. 

The  superintendent  of  the  plaintiff  company 
next  testified.  He  In  the  main  corroborates 
the  manager.  He  says  with  reference  to 
sections  67  and  68  that  about  the  time  de- 
fendant finished  bis  work  In  aections  67  and 
68  be  offered  to  let  him  do  the  woi^  at  the 
Cravana  Yards,  whltA  be  desired  to  com- 
plete at  17  caits  per  cuUc  yard,  the  same 
price  that  the  plaintiff  company  waa  getting 
from  the  Onlf,  C<Aorado  ft  Santa  Ffi,  its  con- 
tractee,  and  that  he  was  to  receive  $100  per 


acre  for  doing  "grubbing"  work  instead  of 
*75. 

With  reference  to  the  other  work,  he  states 
tbat  It  waa  well  paid  at  15  cents  per  cubic 
yard. 

Hie  father  of  the  Buperlntend«it  as  a  wit- 
ness corroborates  the  son.  He  was  present 
at  some  of  the  conversation  held  and  testified 
about  to  the  same  effect  as  his  son. 

Another  witness  was  a  merchant  by  the 
name  of  Martin,  who  testified  about  expres- 
sions of  defendant  In  regard  to  the  necessity 
of  taking  advantage  In  order  to  protect  one's 
self  when  working  for  railroad  companies. 

There  Is  no  necMslty  of  dwelling  further 
upon  the  evidence  of  plaintiff's  witnesses. 
They  In  the  main  sustain  its  demand. 

The  defendant  waa  the  first  witness  to  tes- 
tify In  his  own  behalf.  He  specially  referred 
to  his  agreement  with  Connerly.  His  evi- 
dence Is  In  conflict  with  that  of  the  manager 
and  the  superintendent  Taking  It  all  In  all, 
after  careful  consideration,  we  arrive  at  the 
conclusion  that  It  could  not  serve  as  a  basis 
for  judgment  for  the  amount  which  he  claims. 

He,  we  presume,  is  an  active  man;  possibly 
devoted  to  his  work,  but  wanting  in  power  of 
observing  closely. 

He  testified  that  tiiere  was  what  la  known 
as  "hard  pan"  and  other  elemente  in  the 
earth. 

Other  witnesses  have  testified  that  there 
was  no  hard  pan  about  it;  only  earth  to  be 
removed. 

Contractors  who  emploj  subcontractora  do 
not  stipulate  to  pay  for  value  of  the  work. 

The  defraidant  In  making  such  a  claim  la 
not  sustained  custom,  and  be  la  not  sus- 
tained by  the  weight  of  the  testimony  of 
the  cas& 

Defradant  blmaelf  had  worked  In  construct- 
ing railroad  beds  for  some  nine  years,  never 
without  stipulated  price. 

He  did  not  know  with  any  degree  of  ac- 
curacy what  was  meant  by  roadbed  meaaure, 
and  vrb&i  he  was  informed  that  It  meant  the 
actual  earth  taken  out  of  the  cute  and  the 
actual  earth  put  in  the  fills,  whether  Qie  same 
earth  Is  put  In  the  fills  that  Is  token  out  of 
the  cute  or  not  his  r^Iy  was  that  he  "could 
not  exactly  say." 

He  may  have  the  knowle^  rery  active 
men  In  such  work  possess  and  may  not  have 
given  himself  concern  about  deflnlttooa  or 
measnrementa. 

We  have  not  found  It  possible  to  ffire  It 
controlling  weight 

Other  witnesses  do  not  agree  with  htm  In  . 
regard  to  the  extent  and  value  of  the  work. 
He  has  not  sustained  his  eauae  1^  sufficient 
evidence. 

It  will  be  borne  in  mind  that  he  was  plain- 
tiff in  reconvention,  and  tbrouj^out  the  onus 
of  proof  was  with  him. 

Defendant  also  failed  to  snatein  his  claim 
for  free  tran^rtatlon  of  bis  outfit  from 
Saline  Bivor,  In  Arkansas,  to  De  Bidder,  La. 
He  paid  the  amount  orl^nally  and  has  not 
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made  out  his  claim  for  reimbursement,  on 
the  ground  that  he  was  to  have  free  trans- 

poi'tatlon. 

The  manager  at  the  time  wrote  to  him  that 
he  could  not  get  any  transportation  over  any 
road  except  the  Santa  F6.  This  allegation 
is  unstained  by  a  letter  of  the  manager  to 
the  defendant. 

He  was  provided  with  free  transportation 
over  the  Santa  F6;  that  was  the  extent  of 
the  agreement. 

We  have  arrived  at  the  conclusion  that 
plaintiff  has  proven  the  amount  claimed  in  its 
petition  except  $4,  and  that  defendant  has 
not  sustained  his  claim  in  reconvention. 

This  brings  us  to  the  interventions. 

There  were  two  filed;  one  by  J.  A.  Hamil- 
ton, and  another  by  A.  Hamilton,  alleging 
themselves  as  owners  of  the  property  seized. 

The  sale  made  by  defendant  to  A.  Hamil- 
ton of  a  part  of  the  outfit  was  for  $4,000, 
partly  cash  and  part  in  an  amount  which  had 
been  previously  advanced  to  defendant.  It  is 
datetl  March  21.  1907. 

The  writ  of  attachment  was  issued  on  the 
20th  of  June,  of  tl^e  same  year. 

The  sale  to  J.  A.  Hamilton  was  made  on 
the  l.~)th  day  of  December,  1000,  for  the ' 
amount  of  . 

Suit  was  instituted  and  the  attachment 
levied  on  June  20.  1907. 

Both  sales  were  recorded  In  the  recorder's 
oSice  in  Calcasieu  parish,  and  In  the  mort- 
gage office  In  the  home  county  of  the  In- 
terveners in  T^xas. 

One  of  the  Interveners  is  the  father-in-law. 
and  the  other  the  son-in-law.  of  the  defendant. 

The  defendant,  while  he  was  at  worlt  for 
the  plaintiff,  stated  to  the  civil  ragineer  of 
plaintiff  that  he  was  not  the  owner  of  the 
outfit. 

The  defendant  at  about  the  time  of  these 
sales,  and  shortly  thereafter,  stated  that  he 
was  about  to  change  his  occupation,  leave 
subcontracting  and  take  up  the  cultivation 
of  rice  instead. 

He  did  make  the  change  shortly  thereafter. 

The  Interveners  testifietl  that  the  horses 
and  mules  and  other  property  they  bought 
were  on  their  farms  and  were  used  In  mak- 
ing crops  since  the  attachment  Prior  to 
the  attachment,  they  leased  the  outfit  to  the 
defendant. 

Tliere  Is  evidence  showing  that  the  amount 
of  rent  was  paid.  There  were  some  slight 
omissions  In  regard  to  the  payment,  which 
we  do  not  consider  of  great  consequence  In 
the  case. 

Plaintiffs  testified  as  to  their  ability  to  buy 
the  iiroporty.  Their  statement  in  this  re- 
spect does  not  seem  to  have  1  een  questioned 
at  all.  Tliey  swore  that  they  could  find  use 
for  the  property  which  thej"  bought. 

^Ve  Infer  from  the  testimony'  that  they  are 
well  to  do  farmers. 

While  it  is  true  that  the  defendant  in  con- 
versation would  occasionally  si)eak  of  the 
outfit  while  it  was  In  his  possession  as  his 


property  even  after  the  sale,  as  he  was  the 
lessor  of  this  property  he  could  well  use 
these  words'  without  prejudicing  the  rights 
of  the  interveners  as  owners.  Men  who  have 
charge  of  property  are  prone  to  use  the  word 
"mine,"  and  that  is  particularly  true  if  they 
are  lessees .  of  the  property. 

There  Is  no  testimony  showing  that  de- 
fendant ever  at  any  time  stated  to  the  em- 
ployes of  the  plaintiff  company  that  he  was 
the  owner.  On  the  contrary,  In  convei*«atlon 
with  one  of  the  officers,  an  engineer  who  had 
something  to  do  with  directing  the  work  on 
which  defendant,  Colly,  was  engaged  as  suIh 
coutractor,  he  said  to  him  that  he  was  not 
the  owner  of  the  property. 

We  infer  that  the  expression  "my  proper- 
ty" was  used  In  a  general  way  in  talking. 

The  plaintiff  advanced  supplies  to  defend- 
ant It  could  have  asked  Information  of 
the  defendant  upon  the  subject  of  his  pro))- 
erty  and  regarding  his  ability  to  pay.  Noth- 
ing of  the  kind  was  done. 

Besides,  there  was  no  certainty  at  the  date 
the  property  was  sold  that  defendant  would 
be  indebted  to  the  plaintiff  at  the  end  of  the 
contract.  There  was  an  open  account  be- 
tween them.  Plaintiff  made  advances  aipiinst 
which  defendant  was  allowed  credit  for  his 
work.  Suddenly,  about  the  end  of  tlie  con- 
tract, plaintiff  awoke  to  the  necessity  of  In- 
stituting attachment  against  property  which 
the  testimony  shows  had  been  sold. 

The  fact  that  these  parties  are  related  is 
not  necessarily  proof  of  unfairness  or  fraud. 
Relatives  may  trade  among  themselves  upon 
legitimate  basis. 

We  have  considered  the  details  teetifietl 
to  by  witnesses.  Taken  as  a  whole,  we  are 
of  opinion  that  these  sales  should  not  be  an- 
nulled by  us. 

The  learned  judge  of  the  district  court  saw 
the  witnesses  while  they  were  testifying,  ob- 
served them.  Weight  must  be  given  to  his 
opinion. 

Regarding  the  reconventional  demand, 
which  we  have  Just  rejected,  it  may  he 
thought  by  defendant  that  the  opinion  of  the 
district  Judge  should  have  equal  weight  as  re- 
lates to  the  amount  he  claims  and  which  was 
allowed  by  the  district  Judge,  and  that  we 
should  allow  the  amount  which  he  found  to 
be  due. 

This  does  not  necessarily  follow.  The  mat- 
ter of  the  profiles  to  which  we  have  referred 
present  questions  Independent  of  witnesses. 
So.  also,  the  change  from  one  profile  to  an- 
other. The  first  contract  and  then  the  se«^ 
oud  contract  which  defendant  claimed  was 
substituted  to  the  first  present  questions  to 
which  we  gave  special  attention.  Our  opin- 
ion was  arrived  at  without  reference  to  tlte 
finding  heretofore. 

To  return  to  these  sales  for  a  moment: 
transactions  which  end  In  sales  sometimes 
present  nice  questions. 

In  this  instance  the  two  sates  depend  eat- 
tirely  upon  facts. 
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As  to  part  of  the  case  relating  to  these 
sales,  after  reflecting  over  the  testimony,  the 
conclusion  reached  by  us  ngreea  with  the 
opinion  of  the  judge  of  the  district  court. 
We  have  not  l>een  able  to  agree  with  him  in 
rojard  to  the  reconventloual  demand. 

For  reasons  stated,  it  is  ordered,  adjudged, 
and  decreed  that  the  Judgment  appealed  from 
la  annulled,  avoided,  and  reversed.  It  Is 
further  ordered,  adjudged,  and  decreed  that 
plaintiff  recover  of  defendant,  A.  C.  Colly, 
Judgment  for  the  sum  of  $3,101.!j0.  less  $4 
charged  In  error,  with  5  per  cent.  Interest  on 
the  balance  from  Judicial  demand.  It  is  fur- 
ther ordered,  adjudged,  and  decreed  that  de- 
fendant's demand  for  $1,800  be  rejected.  It 
la  further  ordered,  adjudged,  and  decreed 
that  plaintiff  In  intervention  A.  II.  Hamilton 
have  Judgment  against  the  Grigsby  Construc- 
tion Company  adjudging  and  decreeing  all 
the  property  described  in  his  intervention  as 
his.  It  Is  further  ordered,  adjudged,  and 
decreed  that  the  writ  of  attachment  sued 
out  be  dissolved  and  set  aside,  and  that 
Intervener  be  maintained  and  quieted  in  his 
p<>ssession  of  the  property  seized  In  said 
writ,  reserving  to  the  intervener  the  right  to 
sue  for  damages  if  any  such  right  he  has. 

It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  Grigsby  Construction  Com- 
pany as  between  it  and  this  intervener  pay 
all  costs  of  both  courts. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  plaintiff  In  intervention  A.  Ham- 
ilton do  have  and  recover  judgment  againsit 
the  Grigsby  Construction  Company  adjudg- 
ing and  decreeing  all  the  property  described 
In  h!s"  petition  as  belonging  to  this  Inter- 
vener, that  the  writ  of  attachment  sued  out 
be  dissolved  and  set  aside,  and  that  luter- 
reiier  be  maintained  and  quieted  In  his  pos- 
aemlon,  reserving  to  him  action  for  dam- 
ages, if  any  right  he  has. 

As  between  plaintiff  and  Interveners, 
plaintiff  to  pay  all  costs  of  both  courts.  On 
the  main  demand  between  plaintiff  and  de- 
fendant, the  defendant  is  condemned  to  pay 
costs  of  both  courts. 

MONROE  and  PROVOSTY,  JJ.,  dissent- 
from  the  Judgment  in  favor  of  the  interven- 
ers. 

On  Application  for  Rehearing. 

LAND,  J.  Plaintiff  has  flled  a  petition 
for  a  rehearing  on  the  ground  that  the  court 
erred  in  affirming  the  judgment  In  favor  of 
the  two  interveners.  We  have  carefully  re- 
viewed the  pleadings  and  the  evidence. 

Each  of  the  interveners  has  a  written  title 
to  the  property  claimed  by  them,  respective- 
ly, signed  by  the  defendant,  the  acknowledged 
owner  at  the  time,  and  It  is  also  shown 
by  written  evidence  that  at  the  date  of  the 
attachment  the  defendant  held  possession  of 
the  property  as  the  lessee  of  the  interveners. 
The  only  attack  by  the  plaintiff  on  these 


titles  in  Its  pleadings  is  that  both  were  mere 
simulations,  and  that  no  couslderatloo  passed 
between  the  parties. 

Conceding  that  the  continued  possession 
of  the  vendor  creates  a  prima  facie  presump- 
tion of  simulation,  this  presumption  is  re- 
butted by  the  testimony  of  the  two  Inter- 
veners and  of  the  defendant  that  the  prop- 
erty was  actually  sold  and  paid  for  as  stat- 
ed in  the  bills  of  sale,  and  was  actually 
leased  to  the  defendant  for  valuable  consid- 
eration. The  character  of  these  three  wit- 
nesses was  not  impeached  In  the  court  be- 
low, and  the  trial  judge  gave  credit  to  their 
sworn  statements.  The  fact  that  oue  inter- 
vener is  the  father-in-law,  and  the  other 
Intervener  is  a  brother-in-law,  of  the  defend- 
ant, is,  at  most,  a  mere  suspicious  clrcum- 
stance. 

J.  A.  Hamilton  purchased  on  December 
13,  1906,  more  than  sLt  months  before  this 
suit  was  instituted.  He  testified  that  he 
paid  for  the  property,  and  the  defendant  tes- 
tified to  the  same  effect.  We  find  In  the  rec- 
ord no  direct  evidence  to  the  contrary. 

A.  Hamilton,  the  father-in-law,  a  rice 
planter  of  means  residing  In  the  state  of 
Texas,  testified  that  he  loaned  the  defend- 
ant ?2,90O,  which  was  paid  to  one  Reib  on 
account  of  the  purchase  price  of  the  prop- 
erty in  dispute,  and  that  after  the  defend- 
ant obtained  a  bill  of  sale  of  the  same  in- 
tervener purchased  the  property,  paying  an 
additional  sum  of  $1,100.  The  record  shows 
a  bill  of  sale  of  the  same  18  head  of  mules, 
etc.,  from  the  Grigsby  Construction  Com- 
pany by  C.  E.  Reib,  to  the  defendant  of  date 
March  2,  1007,  for  the  price  of  $3,250,  the 
receipt  of  which  Is  acknowledged.  On 
March  21,  1907,  the  defendant  transferred 
the  same  property  by  bill  of  sale  to  the  in- 
tervener. From  what  source  did  the  defend- 
ant derive  the  money  he  paid  to  the  plain- 
tiff company  on  March  2,  1907,  If  not  from 
his  father-in-law? 

We  are  not  prepared  to  say,  on  the  face 
of  the  cold  record  before  us,  that  the  three 
parties  to  these  bills  of  sale  have  testified 
falsely.  In  the  nature  of  things,  the  trial 
Judge,  who  saw  and  heard  the  witnesses.  Is 
in  a  far  better  position  than  we  are  to  Judge 
of  their  credibility. 

Rehearing  refused. 


0241a.) 
No.  iT,n3a 

OGLESBT  V.  TURNER  et  al. 

(Supreme  Court  of  Loiiifiinna.    Dec.  13,  1900. 
ReheariDfc  Denied  Jan.  3,  1910.) 

Pleaotno  (8  228*)-WiLt8  (58  111,  4.17*)— Ac- 
tion IN  Nullity— Pleauino—Dismissal. 
Plaintiff  8U(>d  the  defetidants  to  have  de- 
clared null  and  void  a  nuncupative  will  by  puti- 
iic  act  which  had  been  probated  in  the  district 
court,  where  the  action  In  nullity  was  Instituted 
on  certain  named  grounds,  which  were  alleged 
to  be  apparent  on  the  face  of  the  Instrument. 
Before  issue  joined  defendants  excepted  that 
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plaintifTa  petition  disclosed  no  catiso  of  action. 
The  district  Jndge,  on  trial  oC  tlie  exception, 
discnssed  eadi  asserted  croand  of  nullity,  and, 
finding  none  well  grounded  in  law,  so  declared, 
sustained  the  exception,  and  dismissed  the  suit. 
Plaintiff  appealed,  claiming  that  the  district 
judge  had  disposed  of  the  case  on  its  merits 
when  it  was  not  at  issae.  The  course  pursued 
bj  the  trial  judge  was  Justified.  There  was  no 
attack  made  07  defendants  upon  plaintiff's  plead- 
ings. They  were  explicitly  set  out ;  but.  assum- 
ing the  facts  to  t>e  as  alleged  by  plaintiff,  the 
facta  as  so  alleged  did  not  carry  as  a  conse- 
quence the  nulll^  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  S  22S:*  Wills,  Cent.  Dig.  8  26&;  Dec.  Dig. 
H  111,  45f.*l 

(Syllaboa  by  the  Court.) 

Appeal  from  Twen^-Tbird  Judldal  Dla- 
trlct  Court,  Parish  of  St  Mary;  Cbarlea  A. 
O'Neill,  Judge. 

Action  by  Joseph  H.  Oglesl^  agalDBt  Em- 
mellDe  Turner  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.  AflSrmed. 

D.  Caffery,  Jr.,  and  H.  D.  Smith,  for  appel- 
lant Borah  ft  Himel,  for  appellees. 

Statement  of  the  Case. 

NICHOLLS,  J.  In  plalntltTs  petition  be 
alleged:  That  Mrs.  Amanda  Delmas,  widow 
of  John  T.  Delmas,  departed  this  life  at  her 
home  on  Hope  Plantation,  near  the  town  of 
Patterson,  parish  of  St  Mary,  state  of  Louis- 
iana, on  the  5th  day  of  August  1909,  leaving 
a  succession  consisting  of  real  and  personal 
property,  moneys  In  bank,  etc.,  amounting  to 
some  $50,000.  That  by  olographic  will,  per- 
fect in  form,  and  dated  the  2d  day  of  August, 
1886,  be  Is  the  unirersal  legatee  of  the  said 
Mrs.  Amanda  Delmas,  deceased.  That  on  or 
about  the  9th  day  of  August  1909,  there 
was  presented  to  the  honorable  court  for  pro- 
bate a  pretended  nuncupative  will  by  public 
act  by  Miss  Emmeline  Turner,  a  resident  of 
the  city  of  New  Orleans,  state  of  Louisiana. 

That  under  said  pretended  will  the  said 
Miss  Emmeline  M.  Turner,  after  certain 
special  bequests,  Is  made  the  universal  lega- 
tee of  Mrs.  Amanda  Delmas,  deceased.  That 
the  said  pretended  nuncupative  will  by  public 
act  is  utterly,  and  upon  Its  face,  null  and 
void,  for  failure  to  comply  with  the  require- 
ments and  legal  forms  In  the  confection  of 
such  documents.  That  said  will  was  never 
signed  by  the  alleged  testatrix,  witnesses,  or 
notary,  who  pretended  to  act  In  the  construc- 
tion of  the  same,  but  that  the  signatures  only 
appear  at  the  end  of  what  the  notary  terms  a 
codicil,  and  after  the  conclusion  of  the  will 
proper  and  the  turning  aside  of  the  notary 
to  this  so-called  codicil,  and  without  the  com- 
pletion of  the  will  proper. 

That  the  will  Is  absolutely  void  for  other 
legal  defects  fatal  to  Its  maintenance,  which 
will  be  pointed  out  upon  tbe  trial  of  this  suit 

The  premises  considered,  petitioner  prayed 
for  the  citation  of  the  various  legatees  named 
in  said  allied  will,  and  that  the  document 


filed  for  probate  by  the  said  Miss  Emmeline 
Turner,  and  which  pretends  to  be  the  last  will 
and  testament  of  the  said  Mrs.  Amanda  Del- 
mas, deceased,  be  declared  III^I,  invalid, 
and  no  will,  and  that  the  parties  named  as 
legatees  thereunder  be  decreed  to  take  noth- 
ing by  virtue  of  the  same,  and  as  to  all  the 
property,  real  and  personal,  rights,  credits, 
rents.  Income,  moneys  in  bank,  and  other 
profits  of  petitioner,  that  In  due  course  of 
law  he  be  placed  In  possession  of  the  same, 
and  that  there  be  a  full  accounting  of  all 
the  property  belon^ng  to  said  succession. 
And  petitioner  prays  for  costs  and  general 
and  equitable  relief. 

On  September  1,  1909,  several  of  the  de- 
fendants appeared  and  prayed  for  oyer  of 
the  alleged  olographic  will.  The  court  or- 
dered plaintiff  to  produce  the  same.  The 
defendants,  on  September  6,  19Q9.  appeared 
and  declared  that  they  did  so  before  plead- 
ing to  the  merits  and  solely  for  the  purpose 
of  filing  the  exception  they  then  filed,  ex- 
cepting to  plaintiff's  petition  on  the  groond 
that  tbe  same  disclosed  no  cause  of  action. 
They  prayed  that  their  exception  be  main- 
tained and  plaintiff's  suit  be  dismissed  and 
rejected. 

The  minutes  of  S^tember  16^  1909,  am- 
talned  tbe  following  entry  • 

"Exception  of  no  cause  of  action,  fixed  for  to- 
day, taken  up,  argued,  and  submitted.  In  this 
case  it  is  agreed  between  counsel  that  'both 
wills  be  considered  by  the  court  as  a  part  of 
this  record  in  this  exception  and  that*  couosel 
for  either  side  shall  have  the  right  to  have  copies 
made  of  any  other  document  in  tbe  record  No. 
3,340  (Probate)  succession  of  Mrs.  Amanda  Del- 
mas, Deceased,  and  (have?)  same  filed  In  the 
present  suit,  and  that  the  same  diall  form  and 
constitute  a  part  of  this  record.** 

The  minute  entry,  as  found  In  the  tran- 
script Is  mostly  typewritten;  but  the  words 
"both  wills  be  considered  by  the  court  as 
part  of  this  record  in  this  exception  and 
that"  are  in  writing. 

The  reason  assigned  for  this  condition  of 
tbe  minutes  is  that  the  typewritten  portion 
of  the  minutes  was  the  original  entry,  but 
It  was  amended  or  corrected  by  order  of  the 
judge  when  read  out 

In  bis  certificate  to  the  transcript  the  dia- 
trict  court  certifies  that: 

"It  contains  a  true  and  correct  abstract  of 
the  minute  entries  of  said  (tliis)  case,"  and  **a 
true  and  correct  copy  of  the  last  will  and  testa- 
ment of  '  Mrs.  Amanda  Delmas,  deceased,  as 
filed  in  her  succession,  No.  8,340  of  the  probate 
docket  of  said  court  and  of  the  last  will  and 
testament  of  said  deceased  as  is  in  the  posses- 
sion of  the  plaintiff  In  said  suit  both  of  which 
said  wilts  having  been  copied  by  me,  said  derfc, 
and  made  a  part  of  the  transcript  by  oraaent 
of  the  attorneys  therein.*' 

The  present  salt  was  filed  In  the  district 
court  under  tbe  number  12,618  <a  the  docket 
of  that  court  under  the  title  "Joseph  H. 
Oglesby  t.  Miss  Emmeline  M.  Turner  et  aL" 

Tbe  succession  of  Mrs.  Amanda  Ddmaa 
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(widow  of  John  T.  Delmas)  was  opened  In 
the  district  court  of  St.  Mary  under  the 
"number  8,340"  o<  the  probate  docket  of 
that  court,  and  was  entitled  "Succession  of 
Mrs.  Amanda  Delmas,  Deceased."  In  the 
last-mentioned,  proceeding  the  alleged  last 
wilt  and  testament  In  nuncupative  form  by 
pabUc  act  of  the  deceased  (that  which  Is  at- 
tacked in  the  present  suit)  was  presented  for 
prohate,  probated,  and  ordered  executed. 
"When  the  exertion  of  no  cause  of  action  filed 
by  tiie  defendants  herein  was  taken  up  for 
trial,  the  fact  Uiat  the  wUl  which  was  at- 
tacked, while  probated  in  the  Court,  had  not 
beoi  filed  In  the  prawnt  proceeding,  was  no- 
ticed, and  an  attempt  was  made  by  the  de- 
fendants to  bare  the  two  causes  consolidated ; 
bat  plaintiff's  counsel  objected,  and  the 
agreement  between  counsel,  which  is  referred 
to  In  the  minutes,  wu  Altered  Into. 

The  exception  of  no  cause  of  action  was 
then  takra  up  and  tried.  The  trial  Judge 
vustalned  the  exception  of  no  cause  of  action 
and  dismissed  plalntlfTs  suit.  In  doli«  so 
he  took  up  the  different  grounds  set  up  fOr 
the  nullltr  of  the  will,  discussed  them  sepa- 
rately, and  dedared  them  not  to  be  well 
taken. 

The  plaintiff  excepted  to  his  dobig  so,  and. 
as  we  understand,  insists  that  he  should  have 
limited  bbnaelf  to  declaring  etthor  that  the 
exception  of  no  cause  of  action  was  "orer^ 
ruled,"  or  "was  sustained  and  the  salt  dls- 
missed."  Plaintiff  urges  that  he  should  not 
liaTe  takm  up  the  different  grounds  for  nul- 
lity, passed  upon  their  merits,  and  announced 
that  they  had  no  legal  merit  Plaintiff  says 
that  ttie  case  was  before  the  court  purtiy  cm 
an  exception  that  It  was  not  at  Issue,  and 
that  the  trial  court  had  no  right  or  aatborlty 
tinder  that  condition  of  affairs  to  pass  upon 
the  merits  of  the  controversy. 

Opinion. 

In  his  brief  plalntUTs  counsel  uses  ttie 
following  language: 

'*On  tBkintt  op  the  exception  defendantB*  couo- 
•el  proposed  to  consolidate  the  proceedinjca  in 
the  BUCcessioD  of  Mn.  Amanda  Delmas  with  the 
action  of  nallity,  and  to  thU  proposition  plain- 
tiff's cotinsel  in  the  action  of  nullity  objected, 
upon  the  groond  that  the  exception  of  no  caiiBe 
-of  acUon  which  was  then  on  trial  depended 
«oleIy  upon  the  allegations  of  the  petition  for  its 
-determination.  Counsel  for  defendants  then  re- 
-qnested  that  for  the  purpose  of  having  the  Su- 
preme Court  Inspect  said  will,  in  case  it  so  de- 
aired,  the  nnncupative  will  be  allowed  to  be  at- 
tached to  the  traoscript  which  would  go  to  the 
Supreme  Court  It  was  finally  agreed  between 
counsel  that  both  wills  and  snch  other  docu- 
ments as  counsel  would  agree  upon  should  be 
transcribed  from  the  succession  record  and  at- 
tached to  the  transuipt  which  would  go  up  to 
-the  Supreme  (>>urt  upon  the  action  of  nullity 
then  pending  on  the  exception  of  no  cause  ot 
action.  Thu  agreement  was  placed  In  the  min- 
utes as  counsel  had  agreed,  though  the  doca- 
<ments  which  were  to  go  up  to  the  Supreme  Court 
for  inspecdon  were  not  yet  selected,  and  bad 
nothing  whatever  to  do  with  the  trial  of  the  ex- 
-ceptlon  of  no  eanse  of  action.  After  the  judge 
4iad  deddad  the  exception,  counsel  tot  exception, 


observine  that  the  judge's  reasons  were  based 
mainly  upon  the  auncupative  will,  which  was  to 
be  attached  to  the  transcript  as  above  set  forth, 
inspected  the  minutes  in  person  and  found  there- 
in the  interlineation  In  the  handwriting  of  the 
Judge  which  will  be  found  in  the  transcript. 
PlamtiETs  counsel  remonstrated  with  the  judge 
and  with  counsel  for  the  defendants  relative  to 
the  said  Interlineation  -  but  they  Insisted  that 
the  same  bad  been  made  in  open  court  and  that 

ElaintlFs  counsel  was  present  at  the  time.  If 
e  was  present,  he  had  no  recollection  of  the 
said  interlineation  having  been  made  in  his  pres- 
ence, and  his  attention  was  only  called  to  the 
seme  after  he  heard  the  judge  read  his  reasons 
for  judgment.  No  steps  were  taken  by  plain- 
tiff's counsel  to  correct  the  matter  of  the  in- 
terlineation, because  he  knew  that  the  fate  of 
the  exception  of  no  cause  of  action  must  depend 
upon  the  allegations  of  the  jietition  alone,  and 
that  no  amount  of  evidence  could  affect  the  de- 
termination of  the  exception. 
"In  reading  the  reasons  of  the  judge  for  the 

Sudinnent  appealed  from  it  will  be  seen  that  he 
las  considered  the  merits  of  the  case,  and  not 
the  exception  of  no  cause  of  action.  Thia  was 
impcHsible,  because  the  cause  was  not  at  Issue ; 
nothing  but  the  exception  of  no  cause  of  action 
beinft  oefore  the  court  •  •  •  In  this  con- 
nection, and  as  bearing  out  the  statement  of  the 
plaintilTs  counsel  that  the  two  wills  were  sim- 
ply attached  to  the  transcript  for  Inspection  and 
formed  no  part  of  the  record,  counsel  calls  the 
attention  of  the  court  to  the  fact  that  neither  of 
those  papers  bear  the  file  mark  of  the  clerk. 
The  clerk  knew  that  the  papers  were  not  to  be 
used  on  the  trial  below  nor  on  appeal,  and  has 
simply  attached  them  to  the  transcript" 

Counsel  refer  the  conrt  to  Qoldsmttli  v. 
Virgin,  122  La.  881,  48  South.  279;  BoaUgny 
V.  Gary.  21  La.  Ann.  042 ;  Shelmerdine  v.  Daf- 
fy, 4  Mart  (N.  S.)  34;  De  Ia  Croli  t,  Gaines, 

13  La.  Ann.  179;  Hiestand  v.  New  Orleans, 

14  La.  Add.  138;  Bank  t.  St  Landry  Bank, 
60  La.  Ann.  S28,  24  South.  14;  Frank  t.  Ma- 
gee,  49  La.  Ann.  1251,  22  South.  739. 

In  his  reasons  for  judgment  the  trial  Judge 
says: 

"The  case  comes  before  tl^e  court  on  an  excep- 
tion of  no  cause  of  action.  On  the  trial  of  the 
exception  counsel  for  plaintiff  and  defendant 
agreed  that  the  testament  in  the  Succession  of 
Mrs.  Amanda  Delmas,  No.  3,340  of  the  probate 
dorket,  should  be  considered  by  the  court  in  de- 
ciding his  case  as  a  part  of  the  record  lo  this 
suit  for  Its  annulment  •  •  •  testament 
In  contest— which  counsel  have  consented  shall 
be  considered  by  the  court  in  deciding  this  ex- 
ception as  a  part  of  the  record— only  proves  .the 
truth  of  the  allegation  on  which  It  Is  now  sought 
to  be  annulled.  •  •  *  The  only  causes  of 
nullity  urged  are  said  to  be  apparent  on  the 
face  of  the  testament.  •  •  •  The  whole  case 
terns  upon  the  simple  question  whether  a  so- 
called  codicil  and  addition  to  the  will  (as  the 
notary  terms  it)  was  a  separate  and  distinct 
act  or  was  a  continuation  of  tibe  will  itself.  The 
case  is  as  fully  presented  for  decision  tm  this 
exception  of  no  cause  of  action  as  It  could  be 
upon  the  merits,  and  it  Is  not  necessary  to  con- 
sider the  will  before  the  court,  though  the  at- 
torneys have  consented  that  it  is  to  be  considered 
by  the  court" 

The  exception  of  no  cause  of  action  which 
Is  advanced  against  plalntlfTs  aotlon  of  null- 
ity In  this  case  Is  not  directed  at  any  defect  In 
the  pleadings.  They  are  not  attacked  herein. 
The  allegations  of  the  petition  are  recognized 
as  being  folly  sufficient  tor  the  purposes  of 
this  action.  Tba  gronnds  for  noUlty  wtdch 
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are  relied  upoo  are  clearly  and  distinctly  set 
ont  Plaintiff  and  defendant  both  under- 
stand what  the  Issues  before  the  court  In  re- 
spect to  the  testament  which  is  attacked  are. 
The  attack  which  defendants  make  against 
plalntlfTs  cause  of  action  Is  leveled  at  the 
want  of  legal  force  of  the  grounds  which  are 
assigned  as  leading  up  to  and  carrying  with 
them  as  a  consequence  the  nulli^  of  the  will 
on  which  the  defendants  base  their  rights. 
Defendants  say  In  effect: 

"Grantlne  that  every  gi-ouod  for  nullity  exists 
OS  is  alleged  by  you,  none  tfae  less  the  will  scands 
In  law  as  a  valid  will.  We  do  not  admit,  how- 
ever, the  correctness  of  the  conclusions  of  law 
which  you  draw  from  your  allegations.  The  con- 
clusions of  law  which  are  to  be  drawn  from 

Sonr  allegations  are  matters  to  be  determined 
y  the  court  on  the  trial  of  this  exception. 
There  are  no  matters  of  fact  left  open  for  de- 
cision by  the  court.  You  ground  your  action  of 
nullity  of  the  testament  on  the  face  of  the  tes- 
tament. It  la  proper  that  the  grounds  of  nullity 
which  yon  now  set  up  should  be  presently  and 
finally  disposed  of. 

"The  defendants  were  warranted  in  present- 
ing their  exception  of  no  cause  of  action  before 
Issue  joined,  and  to  have  it  decided,  whether  the 
particular  grounds  of  nullity  set  up  for  attach- 
ing a  will  would  be  sufficient  (if  existing  as 
stated  to  be  by  the  attacking  party)  and  (as  as- 
serted to  be)  apparent  on  the  face  of  a  will,"  to 
carry  with  them  as  a  consequence  the  nullity  of 
a  will. 

If  as  a  question  of  law  they  would  not,  we 
think  the  court  acted  properly  Id  so  announ- 
cing and  In  dismissing  the  suit  We  can  see 
no  good  reason  why  the  Judgment  of  the 
court  should  be  set  aside  and  the  cause  re- 
manded to  be  put  at  issue  by  the  defendants, 
to  be  then  thrown  out  of  court  for  want  of 
a  cause  of  action.  There  was  no  issue  of  fact 
left  open  to  be  submitted  and  to  be  disposed 
of  by  the  trial  court  Whwi  counsel  of  appel- 
lant was  asked  on'  the  appeal  by  a  member 
of  the  court  what  question  of  fact  was  left 
open  for  decision  below,  he  replied  that  be 
bud  alleged  "that  the  will  bad  not  been  sign- 
ed," and  he  should  be  allowed  to  prove  that 
fact  It  was  not  alleged  as  a  fact  tbat  the 
signature  of  the  testatrix  was  not  affixed  to 
the  instrument,  but  that  as  affixed  It  was  not 
legally  signed.  The  agreement  between  coun- 
sel as  to  bringing  into  the  record  of  the  pres- 
ent suit  papers  which  had  been  filed  and  act- 
ed on  in  the  probate  proceedings  In  the  Suc- 
cession of  Amanda  Delmas,  to  be  herein  con- 
sidered by  the  court,  evidently  had  some  ob- 
ject or  purpose;  If  the  present  proceedings 
had  been  filed  and  docketed  as  a  part  of  the 
succession  proceedings,  it  seems  to  have  been 
assumed  tbat  the  trial  Judge  could  have  tak- 
en Judicial  notice  of  tbe  probated  will  In  act- 
ing on  the  exception  of  "no  cause  of  action," 
and  It  was  tor  the  purpose  of  placing  matters 
into  that  situation  without  ctHisolidatlng  the 
two  suits  that  the  agreement  was  made. 

We  do  not  ttatnk  that  the  allegation  in 
plaintiff's  petition  "that  the  will  is  absolutely 
void  for  other  legal  defects  fatal  to  Its  main- 
tenance, which  will  be  pointed  ont  on  the  trial 


of  this  suit,"  is  any  reasoo  why  tbe  trial  court 
should  not  have  acted  on  tbe  exception  of  no 
cause  of  action  on  tbe  allegations  as  they 

stood. 

Plaintiff  had  no  legal  right  to  keep  the 
defendants  in  court  In  order  to  meet  grotuids 
to  be  pointed  out  and  until  such  grounds  of 
action  should  be  set  up  in  manner  ai^  form 
and  time  as  he  might  thereafter  elect  to  da 
As  a  matter  of  fact  he  suggested  and  pointed 
ont  no  legal  defects  other  than  those  allied. 

Plaintiff  has  no  right  to  remand  the  case 
to  enable  him  to  file  amended  pleadings. 

In  his  reasons  for  Juc^ent  the  trial  Judge, 
as  has  been  stated,  has  taken  up  and  dis- 
cussed the  different  grounds  of  nullity  allied 
by  the  plaintiffs.  The  copy  of  tbe  testament, 
which  Is  attacked  as  nnll,  which  is  attached 
to  the  transcript.  Is  as  follows: 

"Ne  Varietur.    Aug.  9,  1909. 

"[Signed]   Charles  A.  O'Neill, 
'Vudge  23rd  Judl.  Dist.  Court 

"State  of  Louisiana. 
"Parish  of  Orleans. 
"City  of  New  Orleans. 

"Be  It  known  that  on  this  sixth  day  of  tbe 
month  of  May,   Niueteea  hundred  and  one 

(1901);   

Before  me  Edmund  J.  Murphy,  a  Notary  Pub- 
lic, duly  commissioned  and  gnaJified  in  and  for 
tbe  parish  of  Orleans,  City  of  New  Oiieans, 
State  of  Louisiana,  aforesaid, 

^'Personally  came  and  appeared 

"Mrs.  Amanda  Delmas,  widow  of  John  T. 
Delmas,  and  residing  in  St  Mary  Parish,  Lou- 
isiana; at  my  Notarial  Office  No.  642  Com- 
mercial Alley  In  this  Oty  

 "Ana  the  said  Mrs.  Amanda  Delmas  de- 
clared unto  me  Notary  that  she  wished  me  to 
receive,  in  my  official  capacity  her  last  will  and 

Testament    Whereupon  I,  said  Notary 

immediately  proceeded  to  write  down  the  la»t 
will  and  testament  of  said  Mm.  widow  Amanda 
Delmas,  as  the  same  was  dictated  to  me.  Notary 
by  her,  in  the  presence  of  George  P.  Crane, 
Thomas  J.  Keiley  and  Junior  Ctaauvin.  all  thtve 
competent  witnesses  of  lawful  age,  residing  id 
this  city  and  parish,  as  the  same  was  dictatf^ 
unto  me,  Notary  by  said  Mrs.  widow  Amanda 
Delmas,  (Widow)  In  the  manner  following  to 
wit  

"  I  declare  that  my  name  is  Amanda 

Hughes.  I  am  the  widow  of  John  Tbeodare 
Dolmas;  I  reside  on  my  plantation  property, 
near  Patterson,  in  the  Parish  of  St  Mary. 
Louisiana;  I  have  been  married  but  once  and 
have  DO  children  living;  my  father  and  moth- 
er are  both  dead  I  give  and  bequeath  to 

Mrs.  Maigaret  Oglesby,  wife  of  Joseph  B. 
Oglesby  of  Sea  Qirt  New  Jersey,  the  sum  of 
Two  Thousand  Dollars.  I  give  and  be- 
queath to  Mrs.  Lillian  S.  Clarke,  wife  of 
Louis  S.  Clarke  of  St  Mary  Parish,  Louisiana. 

tlie  sum  of  two  thousand  dollars  I  give 

and  beqaeath  to  Mrs.  Sarah  E.  Oooch.  my 
niece  wife  of  William  Gooch  of  Bt.  Mary,  Par- 
ish of  Louisiana  the  sum  of  four  thousand  dol- 
lars I  give  and  bequeath  to  my  nephew 

William  E.  Turner  of  New  Orleans,  Louisiana, 

tlip  sum  of  one  thousand  dollam  I  give 

and  bequeath  to  my  nephew  Edwin  Tnrner. 
of  New  Orleans,  Louisiana,  the  sum  of  five 

hundred  dollars  I  give  and  bequeath  to 

my  niece  Emmeline  M.  Turner  of  New  OrI(*anF. 
Louisiana,  the  sum  of  four  thousand  dolLirs. 

 I  give  and  bequeath  to  Sam  RadlifFe,  one 

of  my  plantation  hands  one  hundred  dollar^!. 

 I  give  and  bequeath  to  Wesley  RadlifTe 

and  to  Abe  Johnson  also  plantation  hands  the 
sum  of  fifty  dollars  to  each  I  have  is 
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mj  possesdon  a  bed  room  set  (farniture)  and  a 
parlor  set  (furniture)  tlie  property  of  Mrs.  Mar- 
Ifaret  Oglesby  and  I  desire -in  tlie  event  of  my 

death  that  same  be  turned  over  to  her  

All  the  balance  and  residue  of  my  estate  of 
which  I  may  die  possessed  of  whatsoever  na- 
ture and  kind  movable  and  immovable,  I  give 
and  bequeath  to  my  said  niece  E!mmeline  M. 
Turner  of  Xew  Orleans,  Louisiana  

"I  hereby  nominate  and  appoint  my  said 
niece  Emmeliue  M.  Turner  of  New  Orleans, 
La.,  and  I^uis  S.  Clarke  of  St.  Mary  Parish, 
La.,  my  joint  testamentary  executors  with  sei- 
zin and  possession,  and  without  bond  or  se- 
curity whatsoever;  my  said  joint  cxecutora  not 
to  r^elve  any  commissioa  whatever  

"  I  hereby  revoke  any  and  all  wills  or 

testaments  I  may  have  made  previous  to  the 
foregoing  and  declare  this  as  my  last  5PilI  and 
testament.  

"  ThuB  was  the  foregoing  will  dictated 

unto  me,  Notary  by  the  testatrix  In  the  pres- 
enre  and  hearing  of  said  witnesses,  and  I  nave 
written  the  same  in  their  presence  and  in  that 
of  said  testatrix  as  it  was  dictated  to  me, 
Xolary  and  by  the  testatrix  in  the  presence  of 
and  bearing  of  aaid  witnesses  and  having  read 
the  said  will  to  said  testatrix  

In  the  presence  and  hearing  of  said  witness- 
es in  a  loud  and  intelligible  vc^ice,  she  declar- 
ed unto  me.  Notary,  that  she  perfectly  under- 
stood the  same  and  persisted  therein  

"Thus  done  and  received  at  the  place  and  on 
the  day  and  date  first  above  written  at  the  hour 
of  three  thirty  o'clock  P.  M.  and  signed  by 
said  testatrix  the  witnesses  and  me.  Notary, 
the  whole  being  done  at  one  time,  without  in- 
terruption or  suggestion,  discontinuance  or 
tuming  aside  to  other  acts  

"  And  at  the  moment  of  signing  the 

testatrix  declared  unto  me.  Notary,  In  the 
presence  and  hearing  of  said  witnesses,  that 
she  desired  in  addition  to  the  bequests  already 
made  to  give  and  bequeath  and  does  hereby  be- 
queath to  St.  Joseph's  Catholic  Church  at  Pat- 
terson, Louisiana,  Five  hundred  dollars  to  be 
used  exclusively  for  the  purpose  of  keeping  her 
tomb  now  in  the  Catholic  Cemetery  next  to 
said  church,  in  good  condition  aud  state  of  pres- 
ervation Thus  was  the  foregoing  codicil 

and  addition  to  this  will  dictated  to  me  Notary 
liy  said  testatrix  In  the  presence  and  hearing  of 
said  witnesses  and  I  nave  written  the  same 
in  their  presence  and  In  that  of  said  testatrix 
as  It  was  dictated  to  me  Notary,  by  the  Tes- 
tatrix in  tbe  presence  and  hearing  of  said  wit- 
nesses; and  oaving  read  the  said  codiril  to 
said  testatrix  in  the  presence  and  hearing  of 
said  witnesses  in  a  loud  and  intelligible  voire, 
she  declared  she  perfectly  understood  said  codi- 
cil and  addition  and  persisted  therein  

Thoa  done  and  received  at  the  place  and  on 
the  day  and  date  first  before  written  at  the 
hour  aforcRaid,  and  signed  by  said  testatrix 
the  said  witnesses  and  me,  Notary,  the  whole 
being  done  at  one  time,  without  interruption, 
suggestion,  or  discontinuance  or  turning  aside 
to  other  ttUngs  or  acts. 

"COriginal  signed]  Amanda  Delmas... 

"  Junior  Chauvln... 

**  George  D.  Crane... 

"  T.  J.  Kelley... 

«  E.  J.  Murphy,  Not.  Pub. 

"I  hereby  certify  the  above  and  foregoing  to 
be  a  true  and  correct  copy  of  the  original  will 
and  testament  of  record  and  on  file  in  my 
office. 

"In  faith  whereof  I  have  hereunto  signed 
my  name  and  afBxed  my  official  seal  at  New 
Orleans,  this  tenth  day  of  May.  1001. 

"[Signed]      E.  J.  Murphy,  Not.  Pub. 
"Ne  Varietur.  Aug-  9.  If09. 

"Charles  A.  O'Xeill, 
"Judge  23rd  Jndl.  Distr.  Court 
**Recd.  &  Filed  Aug.  9th.,  1009. 

"'[Signed]     W.  S.  Ostheimer,  Dy.  CUc" 


The  district  Judge  dl8]>0Be8  of  the  different 
grounds  aaalgiied  by  the  plabitVCs  for  tbe 
nnlUty  of  tbe  testament  as  follows: 

"Tbe  plalntilF  charges  that  the  writing  of  the 
so-called  codicil  or  bequest  in  favor  of  the 
church  after  completing  tbe  will,  all  but  tbe 
signatures,  as  far  as  it  weot,  gave  rise  to  two 
distinct  violations  of  the  legal  requirements,  viz.: 
First,  that  the  writing  of  the  codicil  was  a 
turning  to  another  act,  oefore  the  completion  of 
the  will ;  and,  second,  that  the  codicil  or  bequest 
in  favor  of  the  church,  coming  in  as  it  does 
between  the  main  body  of  the  will  and  the  sig- 
natures, separates  the  B^natures  from  the  prin- 
cipal part  of  the  will  and  makes  them  refer  only 
to  the  codicil. 

"The  plaintifTs  counsel  have  submitted  the 
following  authorities  on  the  manner  of  dispos- 
ing of  tnis  exception,  viz.:  Bank  v.  Bank,  50 
La.  Ann.  528  [24  South.  14].  BouHgny  v.  Gary, 
21  La.  Ann.  042,  and  Frank  v.  Magee,  49  La. 
Ann.  12.~>0  [22  South.  739].  Tliese  authorities 
simply  hold  that,  in  determining  whether  a 

i>laiDtiff  liaa  alleged  a  cause  of  action,  the  al- 
egations  of  his  petition  must  be  taken  as  true ; 
and  if  any  one  of  his  allegations  entitles  him  to 
any  relief  the  eonrt  must  orerrule  the  exception 
without  being  required  to  designate  whica  al- 
legation expresses  the  cause  oi  action.  There 
can  be  no  dispute  of  these  principles  of  law, 
and  the  exceptors  apparently  do  not  contest 
them. 

"In  support  of  their  argument  that  the  plain- 
tiff has  a  cause  of  action  his  learned  counsel 
Bobmit  the  following  authorities,  vis.:  Segheis. 
Attorney  for  Absent  Heirs,  v.  Antheman,  Execut 
tor,  1  Mart.  (N.  S.)  83,  Lanjfley's  Heirs  v. 
Langley's  Executors,  12  La.  117,  Shannon  v. 
Shannon,  Executor.  16  La.  Ann.  A.  Succession 
of  Mary  Carroll,  28  La.  Ann.  388.  and  Sue- 
cessitm  of  Agla«  Armant,  43  La.  Ann.  310  [& 
South.  50,  20  Am.  St.  Bep.  183]. 

"In  the  first  of  the  cases  cited— that  Is,  Seghei-s 
V.  Antheman.  Executor,  1  Mart  (N.  S.)  83— 
the  point  decided  was  that,  'when  the  notary 
states  that  he  wrote  the  will  without  turning' 
aside  to  other  acts.'  It  is  not  necessary  to  adu, 
'without  interruption.'  There  is  nothing  else 
in  that  case  which  bears  any  closer  upon  the 
point  in  controversy  here.  In  the  next  case 
cited— that  is,  Langley's  Heirs  v.  Lsngl^'s  Ex- 
ecutors, 12  La.  117 — ft  nuncupative  will  was 
held  to  be  null,  'where  one  of  the  witnesseB  was 
not  present  when  the  will  was  dictated,  but  it 
was  read  to  the  testator  by  the  notary  in  the 
presence  of  all  the  witnesses,  and  they  all  sign- 
ed witb  the  testator  and  notary.'  In  tlie  present 
case  there  Is  no  allegation  that  one  of  the  wit- 
nesses was  not  present  when  tbe  will  wfls  dicta- 
ted, and  I  cannot  see  where  the  case  cited  has 
any  application. 

In  the  next  two  cases  cited,  namely.  Shan- 
non V.  Shannon.  Executor,  10  La.  Ann.  9,  and 
Succession  of  Mary  Carroll.  28  La.  Ann.  388, 
the  point  decided  was  that  the  codal  require- 
ment with  regard  to  the  nuncupative  will  is 
imperative  that:  'This  testament  must  be  signed 
by  the  testator.  If  he  declares  that  he  knows 
not  how  or  is  not  able  to  sign,  express  mention 
of  his  declaration,  as  also  of  the  cause  that  hin- 
ders him  from  algning,  must  be  made  in  the 
act.* 

"In  one  of  these  cases  cited  the  notary's  decla- 
ration was:  'The  said  testator,  being  too  weak 
to  sign  his  name,  has  made  bis  mark.'  And 
in  the  other  case  the  notary  declared:  The 
testatrix,  being  illiterate,  has  made  her  mark.* 
The  court  held  that  neither  of  these  wills  con- 
tained a  proper  mention  of  the  testator's  dec- 
laration of  his  own  inability  to  sign  and  that  the 
notary's  declaration  could  not  supply  the  dec- 
laration of  the  testator  himself.  The  court  fiiils 
to  see  where  either  of  these  cases  has  any  ap- 
plication to  the  point  in  controversy  in  the  pres- 
ent case. 

"In  the  next  and  the  last  case  dted  by  the 
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plafntiff*s  learned  coansel  (that  is.  Saccessloa  of 
Agl&6  Arment,  43  La.  Ann.  310  [0  South.  CO,  26 
Am.  St  Rep.  183])  the  issue  decided  was  that 
the  proper  and  natural  place  for  the  signature 
of  toe  testator  or  testatrix,  in  an  olographic 
will,  la  at  the  eondnilon  or  end  oi  the  will; 
and  It  was  held  that  the  testatrix's  name,  writ- 
ten in  her  own  handwrltiDg,  in  the  caption  or 
heading  of  the  will,  thus  Testament  d'Agla^ 
Armant,'  was  not  intended  as  a  signature  to  the 
will,  and  the  will  was  held  UiTalid  for  want  of 
the  signature  of  the  testatrix.  The  proper  and 
natural  place  for  the  testatrix's  signature  to 
any  statement  is  at  the  conclusion  or  end  of 
the  instrument.  The  plaintifTs  alleRatioa  or 
complaint  in  this  respect  is  'that  the  signatures 
of  Mrs,  Delmes,  the  testatrix,  witnesses,  and 
notary,  only  appear  at  the  end  of  what  the  no- 
taiy  terms  a  codicil,  and  after  the  conclusion  of 
the  will  proper  and  the  turning  aside  of  tlie 
notary  to  this  so-called  codicil,  and  without  the 
completion  of  the  will  proper.  It  follows  that 
if  this  so-called  codicH  and  addition  to  the 
will,  as  the  notary  calls  It,  Is  to  be  considered 
as  another  and  distinct  act  from  the  will  Itself, 
then  the  signatures  ere  at  the  end  or  conclo- 
sion  of  the  will  proper.  But,  if  the  so-called 
codicil  and  addition  to  the  will— the  beqnest  to 
the  CatiioUe  Church— is  to  be  regarded  as  a 
continuation  of  the  will  itoeU,  then  the  signa- 
tures are  properly  placed  at  the  conclusion  or 
end  of  the  one  act  and  the  writing  of  this  addi- 
ti(Hial  bequest  did  not  amount  to  a  turning  aside 
to  another  act. 

"The  learned  oonnsel  for  the  plaintiff  argued 
that  the  term  'codicil,'  nsed  by  the  notary,  desig- 
nates this  last  beqnest  as  a  separate  act,  and 
not  as  a  nart  of  the  one  will.  The  notary  did 
not  use  the  term  'codicil'  alone,  but  styled  the 
additional  bean;st  a  'codicil  and  addition  to  this 
will.'  But,  If  the  notary  had  aaed  the  term 
'codicil*  alone,  he  wonld  hare  been  using  a  term 
which  is  synonymous  with  the  word  'beqneM'  or 
'disposition.*  Our  Gvil  Code  uses  the  word 
'codicil*  as  synonymous  with  the  word  'disposi- 
tion' or  'legacy*  thus:  'No  dispoaitlon  mortis 
causa  shall  henceforth  be  made  otherwise  than 
br  last  will  or  testament  Every  other  form  Is 
abrogated.  Bat  the  name  given  to  the  act  of 
last  will  is  of  no  importance,  and  dispositions 
may  be  made  by  testament  under  this  title  or 
□Oder  that  institution  of  heir,  of  legacy,  codicil, 
donation  mortis  causa,  or  under  any  other  name 
indlcatins  the  last  wIU,  provided  that  the  act 
be  clothed  with  the  forms  required  for  the  valid- 
ity of  a  testament,  and  the  clanses  it  ctmtains, 
or  the  manner  in  which  it  Is  made,  dearly  es* 
tablish  that  it  is  a  disposition  of  last  will.' 
Kev,  Civ.  Code,  art  1570. 

"If  this  little  beqnest  In  favor  of  the  church 
were  called  upon  to  define  itself.  It  might  answer 
all  legal  requirements  by  saying,  'Defdono  sum 
qao  sum,* 

"The  French  commentators  recognise  that  It 
is  permissfMe  for  the  notary  to  receive  an  ad- 
ditiooal  beqnest  dictated  by  the  testator  after 
reading  the  will  to  the  testator  without  vitiating 
the  act  as  a  whole,  provided  the  notary  then 
reads  also  the  additional  bequest,  for  example: 

"  'De  la  II  resnltd  que  si,  apr^s  avoir  lu  le 
testament  le  notaire  y  ajoutait  nne  nonvelle  dis- 
position dictfc  per  le  testateur,  sans  en  donner 
lecture,  le  testament  sera  it  nul  tout  entier.' 
Baudry-Lacantinerie  &  Colin'i  Civil  Right,  vol. 
11,  p.  97.  par.  2055. 

"W  course,  as  the  notary  In  the  present  case 
did  read  the  additional  bequest,  'nonvelle  dis- 
position dict6e  par  le  testatear,'  the  law  In  this 
re8i»ect  is  complied  with,  and  there  Is  no  attack 
upon  the  testament  for  want  of  reading  of  the 
additional  bequest 

"rnzicr-Hennan,  p.  700.  No.  241:  *En  d'autres 
termes  un  testament  est  nul  en  entiar,  lorsquc 
apres  le  mention  de  lu  lectfare.  n  la  trouve  dis- 
position ajoutee,  et  qn'il  n'est  past  fait  mention 


de  la  lecture  de  cette  addition  an  testament.' 
'Lorsqne  des  dispositions  addltioneltes  sulvent 
la  mention  de  la  lecture  ces  dispositions  doivent 
8tre  accompagnfes  d  une  mention  particuliere  de 
lecture.*  D  'Alios,  Nonveau  Code  Civil.  voL  11, 
c     art  972,  p.  ei9,  par.  60a 

*'And  read  In  volume  S»  p.  416i  In  paragraph 
432  \ 

"  'C'est  ce  qui  arrive  lorsqne  aprSs  la  men- 
tion de  la  lecture  le  testateur  ajoute  quelque  dis- 
position. II  fatit  alors  donner  lecture  de  cette 
addition  en  presence  des  demcdns  et  falie  mention 
expresse  de  cette  lecture  faite  de  quoi  le  testa- 
ment serait  nul  en  toutes  ses  dispositions;  car 
un  testament  se  compose  de  toutes  les  dispon- 
tions  dictges  par  le  testateur  et  du  procte  verbal 
redlge  par  le  notaire.' 

"The  additional  beqnest  made  by  Mrs.  Delmas 
in  favor  of  her  church  after  the  notary  had 
read  her  will  as  far  as  It  was  then  done  and 
completed  cannot  be  reasonably  considered  for- 
eign to  the  act  then  in  hand  or  a  turning  aside 
to  another  act.  The  continuity  of  the  language 
e.,  'And  at  the  moment  of  signing  the  tes- 
tatrix ^clared  unto  me.  Notary,^  etc— forbids 
such  a  construction. 

'The  case  of  Lawson  t.  Lawson.  reported  in 
12  La.  Ann.  604,  seems  to  cover  the  point  pre- 
cisely, vis.: 

"*As  to  the  conditional  bequest  in  favor  of 
Harrison,  erroneously  styled  a  codicil,  althouf^h 
the  attention  of  the  testator  was  odled  to  the 
subject  by  an  Interrogatory  nut  to  him  after  the 
main  dispositions  of  the  will  were  made.  ^  are 
unable  to  say  that  it  was  foreign  to  the  legiti- 
mate business  in  band,'  The  same  may  be  said 
of  Mrs.  Delmas'  bei^uest  in  favor  of  her  chnrch, 
styled  a  'codicil,*  which  was  dictated  and  written 
after  the  main  dispositions  of  the  will  were 
made.  There  being  no  dispute  about  the  fact 
upon  which  the  plaintiff  founds  this  action  of 
nniUtr,  and  the  only  issue  being  the  l^al  or 
illegal  consequences  of  the  fact  the  suit  was 
very  properly  Bulnnitted  on  this  exception  of  no 
cause  of  action.  The  court  consldets  the  excep- 
tion well  founded,  and  the  auit  must  be  dismissed 
as  to  the  exceptors." 

W»  think  that  on  the  trial  of  the  excep- 
tion of  no  cause  of  lurtion  the  trial  Judge 
was  authorised  to  consider  and  decide  whetn- 
er  grounds  such  as  those  set  up  by  the  plain- 
tiff  would.  If  exlattnff  as  aDeged  by  him,  car- 
ry with  them  as  a  consequence  and  result 
the  nulU^  of  a  will,  and  on  holdlnc  that 
they  would  not  be  was  warranted  and  Jus- 
tified In  sustaining  the  exception  and  dis- 
missing the  suit.  Tlie  conclnalfus  of  law 
reached  by  the  district  court  In  this  case 
were  correct,  and  the  Judgment  appealed 
from  herein  Is  affirmed. 


McLENDON  t.  STATE.    (No.  14,14S.> 

(Supreme  Court  of  Mississippi.  Jan.  10,  1810.) 

CsnnNAX.  Law  (|  636*)— Conduct  or  Tbeai>- 
Pbebbhci  of  Accusid. 

Where  accused,  on  a  trial  for  hon^de,  dar> 
ing  a  suspension  of  the  trial,  was  at  his  re- 
quest taken  from  the  courtroom,  and  during  his 
absence  the  trial  was  resumed,  uid  an  important 
witness  for  the  state  examined,  theia  was  fatal 
error. 

[Ed.  Note.— For  other  cases,  see  OrlnUna!  Law. 
Cent  Dig.  U  I486,  1468,  14T8;  Dee.  DI*.  1 

636.»] 
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Appeal  from  Clrcnlt  Court,  Amlto  Oounty; 
U.  H.  WlIkinBOQ,  Judge. 

James  HcLendon  was  ooavlcted  of  mar- 
der,  and  be  appeals.  Beversed. 

Price  A  Wbltfleld  and  R.  S.  8tew»rt»  for 
appellant  J.  B.  Webb  and  Geo.  BaUer,  Asst 
Atty.  Gen.,  for  tbe  State. 

WHITFIELD,  0.  J.  During  the  trial  of 
tbls  cai^  and  wblle  tbe  state  was  Introdndng 
Its  eridence,  tbe  case  being  an  Indictment  for 
mnrder,  there  waa  a  temporary  snspeiwlon  of 
tbe  trial,  In  order  that  tbe  Jnry  might  go 
to  the  closet  down  In  the  conrtyard.  The  de- 
fOndant,  who  was  In  custody  of  tbe  sheriff 
and  in  Jail  during  the  entire  trial,  and  at 
the  time  asked  to  be  carried  to  the  closet 
was  carried  down  out  of  the  courthouse  to 
tbe  courtyard,  and  tbeee  waited,  in  charge 
of  the  sheriff;  imtU  the  jury  Ta<»ted  tbe 
doMt  He  was  then  carried  into  the  doset 
and  the  Jury,  In  charge  of  tbe  baflUEs,  Im- 
mediately returned  to  tbe  courtroom.  Imme- 
diately upon  the  arrival  of  the  Jury  In  tbe 
courtroom,  tbe  court  proceeded  witti  tbe  tri- 
al, and  tbe  district  attorney  proceeded  with 
the  examination  of  tbe  state's  witness,  Ja- 
cobs, and  continued  bis  examination  until  he 
was  perhaps  one-half  through  with  the  tes- 
tlmcmy  of  tbls  witness;  tbe  appellant  dur- 
ing all  Oils  time  bdng  absent  from  tbe  court- 
room In  tbe  custody  of  the  sheriff.  In  tbe 
closet  down  In  tbe  cour^ard,  sometbhig  over 
200  feet  from  tbe  courthouse  Itself.  The  wit- 
ness Jacobs  was  a  most  Vital  witnesB,  an 
^ewltness.  and  was  detailing  tbe  fight  and 
all  tbe  attendant  drcunatances  during  tbls 
abraice  of  the  araKllant  Wboi  tbls  witness 
bad  gottoi  about  half  through  with  bis  tes- 
timony, tbe  sheriff  brought  ai^lant  h&dk 
Into  Uie  conrtroom. 

In  tbe  recent  case  of  Cthenod  t.  State,  47 
South.  6S4.  ao  L  B.  A.  (N.  8.)  sod,  we  made 
a  careful  review  of  all  tbe  decisions  In  tbls 
■tate  and  elseirikere  on  tbls  subject  and  at- 
tempted to  set  tbfs  matter  at  rest  for  the 
future  In  this  state.  It  la  perfectly  Idle  to 
go  over  that  ground  again. 

The  error  la  manifestly  fatal,  tbe  Judg- 
ment la  reversed,  and  the  cause  remanded. 


DBWBBS  T.  BOSnCK  LUMBER  ft 
MFQ.  OO.   tNo.  14,288.) 

(Supreme  Coart  of  MlBsluippi.  Jan.  10,  1910.) 

1.  BviDEifox  (I  18-^*>— Best  Evidehcb— Loss 
OF  OsioiNAZ.  Evidence. 

On  an  iMoe  aa  to  the  deHverr  of  goodn  on 
orders.  It  was  error  not  to  i>ermit  defeodaot, 
who  testified  that  be  bad  received  sach  orders, 
that  they  had  been  burned,  and  that  he  had 
made  diliftent  and  unaTailing  search  for  them,  to 
state  their  conteota. 

FEd.  Note.— For  other  cases,  see  Evi 
Cent  Dig.  H  ei2-«87;  D#c.  Dig.  |  183.*] 

•Vor  otlur  «asM  see 
fiO  80.-65 


2l  LmrtATioN  or  Acnons  Q  48*)-^AooBnAii 
or  Cause  or  Action. 

Where  installments  of  goods  were  delivered 
on  60  days*  time,  the  S^year  statute  of  limlta- 
tioDS  would  not  begin  to  nm  against  the  acooimt 
until  60  days  after  delivery^  the  last  InataU- 
menL 

[Bd.  Note. — For  other  cases,  see  Limitatloa  of 
ActioQS,  Gent  Dig.  S  218;  Dec  Dig.  I  46.*] 

8.  EVIDENOS  Q  408*)— Rbobift— PiJtOL  Bvi- 
DBHCB. 

A  loeelpt  in  fun  Is  open  to  explanation  by 
parol  evidence. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  il  1829-1842 ;  Dee.  Dig.  f  406.*] 

4.  PATUBIfT  (I  SC*>— RJECBOT. 

A  writing  read,  "Received  of  •  •  •  in 
all  to  date,"  followed  by  varioas  sums,  and  a 
witness  tesUfled  that  It  was  not  a  receipt  In 
full,  and  it  was  idiown  that  the  party  who  re- 
ceived it  wrote  a  receipt  in  fall,  which  the  one 
who  rave  It  refused  to  sign.  Heli,  that  the  writ- 
ing did  not  amount  to  a  receipt  in  full,  but  was 
a  mere  statement  of  payments. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  S  IS ;  Dec  Dig.  S  30.*] 

Appeal  from  Circuit  Court,  Neshoba  Coun- 
ty; J.  R.  Byrd,  Judge. 

Action  by  the  Bostick  Lumber  A  Manu- 
facturing Company  against  A.  Dewees.  From 
a  Judgment  in  favor  of  plaintiffs,  on  appeal 
from  a  Judgment  of  a  Justice  of  tbe  peace 
dismissing  the  actlcHi.  defendant  aiv«ils. 
Reversed  and  remanded. 

The  Bosttdc  Lumber  Company  pnrdiased 
from  A.  Dewees  certain  lumber  with  which 
to  fill  a  contract  Tbe  lumber  was  sold  on 
00  days*  time,  and  was  delivered  at  various 
dates  ranging  fr«n  October  21,  19fXi,  to 
February  16, 1806;  most  of  it  being  delivered 
on  written  order.  There  was  a  dispute  be- 
tween the  parties  over  tbe  settlement,  and 
Dewees  gave  appellee  tbe  following  receipt: 
"Feb.  16, 1906.  Received  of  tbe  BosUck  Lum- 
ber St  Manufacturing  Company  In  all  to  date: 
By  check.  9300.00;  Mdsei.  f90.9S;  Hdse., 
¥7080;  and  one  check.  $168.32.  Total,  $620.- 
7a  Feb.  IBth,  190S."  On  December  19, 1908, 
Dewees  bought  from  appeUees  certain  caUnet 
mantels  for  $6B.  and  tatlfles  that  he  stated 
at  the  time  that  be  did  not  expect  to  pay 
for  them,  but  would  credit  appellees*  account 
with  that  amount  On  March  2B.  1909,  ap* 
pellees  brou^t  suit  against  Dewees  In  a 
Justice's  court  tor  $65.  tbe  purchase  price 
of  tbe  mantels.  Dewees  ajveared  on  April 
7th  following  and  filed  a  ae^-oB,  claiming 
that  tbe  appellees  stiU  owed  him  $103.  Tbe 
Justice  of  tbe  peace  allowed  tbe  set-off  and 
dismissed  the  suit  On  appeal  to  the  drcult 
court  ^ere  waa  a  peronptory  Instruction  for 
anwllees.  On  appeal  the  actl<m  of  the  court 
In  granting  the  peremptory  Instruction,  and 
in  refusing  to  allow  proof  of  the  contents 
of  the  orders  for  the  lumber  sold  appeUees 
by  appellant,  who  testified  that  tb^  bad 
been  destroyed  by  fire,  Is  asalgned  as  error. 

Flowers,  Fletcher  &  Whitfield,  for  appel- 
lant BaAtn  &  Wilboum,  for  aKV^ee. 
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WHITFIELD.  C  J.  The  court  erred  In 
not  allowing  tbe  contents  of  tbe  orders  for 
Inmber  to  be  introduced  In  evid^ice.  The 
appellant  had  stated  that  he  had  received 
these  orders  In  writing,  and  that  they  bad 
been  burned,  and  that  he  had  made  diligent 
search  for  the  same,  and  could  not  find  them. 
It  was  further  testified,  and  not  denied 
anywhere  In  tbe  record,  that  the  lumber  was 
sold  on  60  days'  time ;  the  lumber  constitut- 
ing the  offset  of  tbe  defendant. 

This  suit  was  filed  March  25.  1000:  the 
Bommons  was  ser^'ed  April  1, 1000 ;  tbe  offset 
was  filed  April  7,  1009.  Tbe  account  began 
October  21,  1005,  and  ended  February  16, 
1006.  If.  therefore,  it  was  true,  as  testified, 
that  the  lumber  was  sold  on  00  days'  time, 
tbe  last  Items  of  tbe  account  would  be 
due  60  days  after  February  16.  1000;  that 
fs  to  say,  on  April  14.  1906.  Under  tbe  3- 
year  statute  of  limitations,  therefore,  tbe 
one  here  pleaded,  tbe  acconnt  would  not  hare 
been  entirely  barred  until  April  14, 1909,  and 
yet  the  court  gave  a  peremptory  Instruction 
In  this  case  to  find  for  the  plaintiff.  It  Is 
difficult  to  understand  why  the  court  gave 
this  peremptory  Instruction,  unless  It  be,  as 
seems  prottable,  Uiat  the  court  understood 
the  receipt,  of  date  February  16.  190G,  to  be 
a  receipt  In  full.  That  receipt,  however,  on 
Its  face,  shows  that  It  Is  a  mere  summary 
of  payments,  and  not  a  receipt  in  full.  One 
of  the  witnesses  expressly  testified  It  was 
not  a  receipt  In  full.  But,  If  It  was,  on 
Its  face,  a  receipt  In  full,  It  was  open  to 
explanation.  It  appears,  further,  from  tbe 
testimony,  that  Bostldc  wrote  a  receipt  in 
full,  which  Dewees  refus^  to  sign,  and 
that  PQwees  then  wrote  and  signed  this 
receipt,  the  one  offered  In  erldence.  It  was, 
of  course,  therefore,  error  to  give  tbe  peremp- 
tory Instruction  on  this  state  of  case. 

Reversed  and  remanded. 


WILLOUGHBT  v.  YAZOO  &  M.  V.  R.  CO- 
(No.  14.207.) 
(Sopreme  Court  of  Mississippi.   Jan.  10,  1910.) 

Appeal  from  Circuit  Court,  Yazoo  CouDty; 
W.  H.  Potter.  Jadse. 

Action  betw«n  W.  F.  Willonfibby  and  the 
Tnzoo  &  Misdisstppi  VsHoy  Rnllroad  Company. 
From  the  Judgment,  Wllloughby  appeals.  Af- 
firmed. 

Henry,  Barbour  &  Henry,  for  appellant. 
Mayes  &  LoDgstreet,  for  appellee. 

PER  CURIAM.  Afiirmed. 

FLETCHER  v.  WIENER.    (No.  14.100.) 
(Supreme  Court  of  Misslraippl.   Jan.  10.  1010.) 

Apppal  from  Chancery  Court,  Carroll  County; 
J.  r.  McCool.  Chancellor. 

Action  between  Kosa  Harris  Fletcher  and 
W.  B.  Wiener.  From  the  judgment,  Fletcher 
appeals.  Affirmed. 

Percy  Bell  and  E.  J.  Bogan,  for  appellant. 
H.  B.  Greaves,  for  appellee. 

PER  CURIAM.  Affirmed. 


HOBART  et  al.  t.  TICKSBURO  MFG.  * 
SUPPLY  OO.    (No.  14,234.) 
(Supreme  Court  of  Mississippi.   Jan.  10,  1910.) 

Appeal  from  Circuit  Court,  Warren  County; 
Jobs  N.  Bosh,  Judge. 

Action  between  J,  H.  Hobart.  trurtee,  and 
others,  and  the  Vicksburg  Manufacturing  &  Sup- 
ply Company.  From  the  Judgment,  Hobart  and 
others  appeal.  Affirmed. 

McLann'n,  Armistead  &  Brlen.  for  appellants. 
Bmnini  &  Birach,  for  appellee. 

PER  CURIAM.  Afllnned. 


YAZOO  ft  M.  T.  R.  CO.  t.  RECTOR. 

(No.  14.018.) 
(Supreme  Court  of  Mississippi.    Jan.  10.  lOlO.) 

Appeal  from  Circuit  Court,  Coahoma  County : 
Sam  C.  Cook.  Judge. 

Action  by  Mrs.  Rosebud  A.  Rector  ajminst  the 
Yazoo  ft  Mississippi  Valley  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Mayes  ft  Longstreet,  for  appellant    J.  W. 

Cutrer,  for  appellee. 

PER  CURIAM.  Affirmed. 


HOWELL  V.  STATE.    (No.  14.2GG.) 
(Supreme  Court  of  Mississippi.    Jan.  10,  1910.> 

Appeal  from  Circuit  Court,  Covington  Coun- 
ty; R.  L.  Bullard,  Judge. 

Charlie  Rowell  was  convicted  of  disturbing 
public  worship,  and  appeals.  Affirmed. 

W.  L.  Cranford,  for  appellant  Geo.  Batler. 
Asst.  Atty.  Gen.,  fbr  tbe  State. 

PER  CURIAM.  Affirmed. 


MIERS  T.  STATE.   (No.  14.203.) 
(Supreme  Court  of  Mississippi.    Jan.  10,  1910.) 

Appenl  from  Circuit  Court,  Carroll  County; 
G.  A.  Mcl^n.  Judge. 

W.  E.  Miers  was  convicted  of  larceny,  and 
appeals.  Affirmed. 

S.  E.  Turner,  for  appellant  Geo.  Butler, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Affirmed. 


TATE  T.  STATE.    (N&  14.001.) 
(Supreme  Court  of  Mississippi.  Jan.  10,  1910^) 

Appeal  from  Circuit  Court  Coahoma  County: 

Sam  C.  Coolt,  Judge. 

Snm  Tate  was  convicted  of  murder,  and  ai^ 
peals.  Affirmed. 

Marnard  ft  Fitzfcerald.  for  appellant  Geoi 
Butler,  Asst.  Atty.  Gen.,  for  the  Stats. 

PER  CURIAM.  Affirmed. 


LINDSEY  V.  STATE.    (No.  14,287.) 

(Supreme  Court  of  Mississippi.    Jan.  10,  1910.) 

Appeal  from  Circuit  Court  Jasper  Coano^; 
J.  B.  Byrd.  Judge. 
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Cbarlej  Undsej  wsb  conTldsd  of  maxder, 
Bnd  appeals.  Affinned. 

J.  L.  TlioDip3(»i  and  Sharbrough  &  Corley,  for 
Geo,  ~ 


appellant. 


the  States 


BnUer,  Aaat.  Atty.  Gen.,  for 


FEB  CURIAM.  Affirmed. 


DAT  T.  STATE.   (No.  14,077.) 

<Saprem«  Conrt  of  Mississippi.   Jan.  10,  1910.) 

Appeal  from  Circuit  Court,  Coahoma  County ; 
Sam  C.  Cook,  Judge. 
Jim  Day  waa  convicted  of  crlma,  and  appeals. 

Affirmed. 

Will  De  T^y,  for  appellant.  Geo.  Butler, 
Asst.  Atty.  Gen.,  for  the  State. 


PER  CURIAM.  Affirmed. 


HAMILTON  et  aL  t.  STATE.  (No.  14,294.) 
(Snpreme  Conrt  of  Miasiadppi.   Jan.  10.  1910.) 

Appeal  from  Circuit  Court,  Jackson  County; 
W.  H.  Hardy,  Judge. 

Charles  Hamilton  end  William  Grant  were 
convicted  of  crime,  and  they  appeal.  Reversed 
and  remanded  as  to  Grant,  and  affirmed  as  to 
Hamilton. 

Denny  &  Denny  and  Hibbler  ft  Ford,  for 
appellants.  Geo.  Batler,  AbbL  Atty.  Gen.,  for 
the  State. 

HATES,  J.  Th«  testimony  wholly  falls  to 
condect  William  Grant  with  the  crime  charged, 
and  as  to  him  the  case  la  reversed  and  remand- 
ed, but  is  affirmed  as  to  Charles  Hamilton. 


PRALL  T.  PRALL. 
(Supreme  Court  of  Florida.  Nov.  30. 1900.) 

1.  Jddgheht  (I  584*)— Res  Judicata. 

Where  a  final  Judgment  or  decree  has  been 
rendered  by  a  court  having  jurisdiction  of  the 
anbject-matter  and  of  the  parties,  it  is  binding 
on  the  parties  and  their  privies;  and  such  final 
judgment  or  decree  is  a  oar  to  another  suit  or 
action  betveeen  the  same  i>arties  for  the  same 
Bubject-matter.  This  principle  of  law  is  en- 
forced by  the  courts,  so  that  parties  may  not  be 
vexed  more  than  once  for  the  same  cause,  and 
that  there  may  be  an  end  to  litigation. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Ceut  Dig.  |{  1063-1097 ;  Dea  Dig.  |  584.*] 

2.  Jttdguent  ({  572*)— RsB  Judicata— Judg- 

UKRT  Oir  DllCUBBES. 

Where  a  final  judgment  or  decree  Is  render- 
ed for  the  defendant  on  demurrer,  the  plaintiff 
is  estopped  from  maintaining  a  similar  or  con- 
current action  or  suit  for  the  same  cause  upon 
the  same  grounds  that  were  disclosed  in  the  first 
suit  or  action,  for  the  reason  that  the  judgment 
determinee  the  merits  of  the  cause  as  presented 
by  the  pleadings  affected  by  the  demurrer. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  KMS ;  Dec.  Dig.  i  572.*] 

3.  JUDOltEWT  (S  B72*)— Res  JUDICATA-nJuDO- 
lOIfT  OK  DEUUBBEB. 

Where  a  demurrer  to  a  pleadiiu  Is  sustain- 
ed becauae  essential  allegations  of  fact  were 
omitted  from  the  pleading,  a  final  Judgment  on 
the  demurrer  concludes  the  parties  and  their 
priviea  only  as  to  the  safflcienc^  of  the  facta  aa 
alleged  to  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  JadgmenL 
Cent.  Dig.  8  1048;  Dec.  Dig.  S  57Z*] 


4.  JUDGHBNT  (I  S72*)— Res-  JiTDXOATA— Judg- 
ment ON  Dbkurseb. 

In  general,  a  final  judgment  on  demurrer  is 
not  a  bar  to  a  second  suit  or  action  for  the  same 
cause  between  the  same  parties  as  an  estoppel 
by  judf^ent  because  of  the  former  adjudlca- 
tfon,  where  the  pleadings  in  the  second  suit  or 
action  supply  the  essential  allegations  omitted 
from  the  first  suit  or  action,  tboutth  the  conduct 
of  the  parties  in  not  presentiug  the- ease  when 
an  opportunity  was  afforded  may  under  special 
rirciimstances  operate  as  an  estoppel  In  pais. 
ConclnslonB  of  law  are  not  admitted  by  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Jadffment, 
Cent.  Dig.  f  I  1047-1049 ;  Dec,  Dig.  i  572.*1 

5.  Judgment  (§  713»)— Res  Judicata. 

Where  the  second  suit  is  upon  the  same 
cause  of  action  and  between  the  same  parties  as 
the  first,  the  fioal  Judgment  in  the  first  suit  upon 
the  merits  la  conclusive  in  the  second  suit  as  to 
every  question  that  was  presented,  or  might  hava 
beea  on  the  pleadings  preseoted  and  determin- 
ed in  the  first  suit. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1241 ;  Dec.  Dig.  f  713.*1 

6.  Judgment  (8  713*)— Res  Judicata— Mat- 
TEBS  Not  Litigated. 

When  the  second  suit  is  upon  a  different 
cause  of  action,  but  between  the  same  parties  aa 
the  first,  the  judgment  in  the  first  suit  operates 
as  an  estoppel  in  the  second  suit  only  as  to  every 
point  and  question  that  waa  actually  litigated 
and  determined  in  the  first  suit,  and  the  first 
judgment  is  not  conclusive  as  to  other  matters 
that  might  have  been,  but  were  not,  litigated  or 
decided. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1241;  Dec.  Dig.  {  713.*] 

7.  Judgment  fj  715*)— Res  Judicaxa— Iden- 
tity or  Causes  or  Acriow, 

The  test  of  the  identity  of  causes  of  action 
for  the  purpose  of  determining  the  question  of  re? 
adjudicata  is  the  identity  of  the  facts  essential 
to  the  maiateoauce  of  the  actions.  It  is  of  the 
essence  of  estoppel  by  judgment  that  it  be  made 
certain  that  the  precise  facts  were  determined 
by  the  former  judgment.  If  there  is  any  uncer- 
tainty as  to  the  matter  formerly  adjudicated,  the 
burden  of  showInR  it  with  sufficient  certainty  by 
the  record  or  extrinsically  ia  upon  the  party  who 
claims  the  benefit  of  the  former  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  1245;  Dec.  Dig.  «  715.*] 

8.  DrvoBCB  (8  171*)— Decbee— Res  Judicata. 

Where  a  suit  for  divorce  is  uDon  the  ground 
of  "habitual  iudnlgence  by  defendant  in  violent 
and  ungovernable  temper,"  it  is  not  a  bar  as  an 
estoppel  by  judgment  to  a  second  suit  between 
the  same  partiea  as  plaiotlff  and  as  defendant 
for  divorce  on  the  grounds  of  "extreme  cruelty 
by  defendant  to  complainant"  and  of  "willful, 
obstinate,  and  continued  desertion  of  the  com- 

Silaiuant  by  defendant  for  one  year,"  where  dif- 
erent  facts  are  alleged.  The  conduct  of  the 
plaintiff  in  prosecuting  the  divorce  pioceedinxs 
does  not  appear  to  operate  as  an  estoppel  In 
pais  as  to  the  second  suit. 

[iEd.  Note.— For  other  cases,  see  Divorce,  Gent. 
Dig.  8S  554-558;  Dec.  Dig.  8  171.*] 

9.  Divorce  (8  171*)— Decbee— Res  Jitdicata. 

While  the  welfare  of  society  demands  ex- 
emption from  nnuecessary  and  vexatious  di- 
vorce iitigation,  the  principles  of  res  adjudicata 
should  not  be  so  applied  as  to  prevent  one  de- 
termination of  every  distinct  cause  of  action  un- 
der the  statutes  authorizing  divorces  for  specific 
and  separate  species  of  misconduct. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  §8  654-658 ;  Dec.  Dig.  8  171.*] 
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la  APPUL  AHD  BbBOI  (I  874*)— AJTCU.FBOH 

Intrblocutobt  Oedbb— Review. 

Where  the  appeal  ie  not  from  a  final  de- 
cree, but  ODiy  from  an  interlocutory  order  or  de- 
cree, errors  assigned  on  other  iDterlocutoiy  or- 
ders not  speciflcaily  appealed  from  will  not  be 
considered  07  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3530 ;  Dec.  Dig.  S  874.*1 

11.  Appia'l  and  Ebbob  (8  193*)— RBVIBW— 
SUFFICJENCT  OF  PlKADINO. 

Where  It  appears  to  the  appellate  court  that 
a  bill  of  complaint  does  not  state  a  cause  of 
action,  the  court  may  make  appropriate  orders 
with  reference  to  such  defective  pleading,  even 
though  the  question  of  the  sufficiency  of  the 
pleaaing  is  not  in  any  wBy  presented  to  the 
coart  for  its  action. 

[E^d.  Noter-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  12:^6;  Dee.  Dig.  |  193.*J 

12.  DivoBCB  (I  12*)— Gbottnds. 

It  is  not  the  policy  of  the  law  to  grant  di- 
vorces for  postnuptial  causes  short  of  marital 
infidelity  when  such  causes  do  not  to  fact  render 
one  of  the  parties  Incapable  of  performing  the 
duties  incident  to  the  marriage  status.  The  law 
authorizes  the  severance  of  the  matrimonial  un- 
ioD  only  when  the  conduct  of  one  of  the  parties 
renders  it  impracticable  for  tbe  otb^r  to  further 
perform  the  marital  duties. 

tEd.  Note.— For  other  cases,  see  DivoKe,  Cent. 
1. 1  22;  Dec.  Dig.  1 12,*] 

18.  DrvoBCE  (I  90*)  —  PLEADiiio  —  Biix  or 

Complaint. 

In  a  suit  for  divorce,  tbe  bill  of  complaint 
should  contain  allegations  of  all  facts  essential 
to  the  cause  of  action  and  to  the  plaintiff's  right 
to  maintain  tbe  suit. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  {  283;  Dec.  Dig.  S  9a*] 

14.  DiVOBCE  (S  91*>— DOUICIU  OF  C01fFZ.AZN- 

ANT— PLBADINQ  and  PBOOF. 

In  divorce  proceedings  In  the  courts  of 
Florida  on  grounds  other  than  for  adultery  com- 
mitted in  this  state,  tbe  bill  of  complaint  must 
contain  an  allegation,  and  there  must  be  proof, 
that  the  plaintlfT  has  "resided  two  years  fn  the 
state  of  Florida  heton  the  filing  of  the  bill"; 
and,  where  no  sucb  allegation  appears  in  the 
bill  of  complaint,  tbe  plaintiff  is  not  entitled  to 
maintain  tbe  suit. 

TEd.  Note.— For  otber  cases,  see  Divorce,  Cent 
Dig^H  287-288;  Dec.  Dig.  |  91.*] 

IB.  DIVOBCE  (I  27*)— "ExTBEU  Cbueltt"— 

What  Conbtituteb. 

The  extreme  cruelty  tbat  craistltutes  the 
statnton  ground  tor  divorce  Is  socb  conduct  by 
tbe  huroand  or  wife  towards  tbe  otber  consort 
as  win  endanger  his  or  her  life,  limb  or  health, 
or  OS  will  cause  a  reasonable  apprehension  of 
bodily  hurt  The  injury  or  danger  of  Injury  may 
be  mental  or  pbyslcal,  but  it  must  be  of  such  a 
character  as  to  render  it  impracticable  Cor  the 
complainant  to  dischar^  with  reasonable  safety 
bis  or  her  marital  duties.  Mere  inconvenience, 
anhappiness,  or  incompatibility  of  temperament 
or  disiMsitton,  rendering  the  marriage  relation 
between  the  parties  disagreeable  or  even  burden- 
some, will  not  authorize  a  decree  of  divorce  for 
extreme  cruelty. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  I  62;  Dec.  Dig.  i  27.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2630-2691.] 

le.  DivoBCB  (I  37*>—G  bounds— Desertion. 

The  mere  refusal  of  a  wife  to  accord  to  the 
husband  the  marital  privileges  lawful  only  to 
the  husband  is  not  of  itself  such  a  desertion  of 
the  husband  as  to  authorise  bim  to  secure  a  di- 


vorce on  the  statutory  ground  of  willful,  cAstt- 
nate,  and  continued  desertion  for  one  year. 

rEd.  Note.— For  other  cases,  see  DivoTCey  Cwt 
Dig.  I  127 ;  Dec.  Dig.  |  37.*] 

(SylUbuB  by  the  Oirart) 

En  Banc.  Appeal  from  Gircatt  Court, 
HlUsborougb  County;  J.  B.  Wall,  Judge. 

Bill  by  Joba  M.  Prall  against  Emma  L. 
PralL  Decree  for  plaintiff,  and  defendant 
appealed.  Affirmed,  and  remanded  for  fm> 
tfaer  proceedings. 

Bee^  also,  66  Fla.  fi21.  47  South.  818. 

On  December  21.  1908)  John  M.  Frail 
brought  In  tbe  clrcnlt  court  for  HUlsbor- 
ough  county,  fi^..  a  suit  In  equity  for  a  di- 
vorce from  his  wife,  Etoma  U  PnIL  In 
the  amended  bill  of  complaint  it  is  alleged: 
Tbat  tbe  couple  were  married  April  3,  lbU3, 
at  Ft  Dodge,  Iowa.  That  they  lived  to- 
gether in  Iowa  and  two  children  were  born 
to  them.  That  during  their  married  life 
till  he  finally  separated  from  her  the  com- 
plainant was  a  faithful  and  devoted  hus- 
band. That  during  their  residence  in  Iowa 
the  wife  "became  enamored  with  a  strange 
religious  sect  and  a  devotee  at  its  altar, 
*  •  *  That  from  the  time  of  her  conver- 
sion to  the  belief  of  this  sect  tbe  defendant 
began  to  be  estranged  from  the  complain- 
ant because  of  his  Inability  to  join  her  In 
the  adoption  of  the  tenets  of  tbha  religion." 
That  to  please  her  he  moved  to  £Mero  In 
Lee  county,  Fla.,  where  tbe  sect  was  estab- 
lished. Tbat  the  wife  "further  yielding  to 
the  doctrine  of  this  sect,  which  holds  as  one 
of  Its  beliefs  that  the  members  of  the  sect 
or  union  are  married  In  Christ,  and  are  not 
properly  married  to  any  one,  withdrew  her- 
self from  all  marital  relations  with  com- 
plainant, abjuring  him  in  every  way  and 
telling  him  that  his  approaches  were  obnox- 
ious to  her.  That  she  refused  to  *  *  * 
allow  complainant  the  privileges  of  a  hus- 
band. Tbat  during  this  time  tbe  respondent 
became  more  and  more  nndutlful  In  her  re- 
lations towards  complainant,  being  enraged 
with  complainant  on  account  of  his  refusal 
to  submit  all  of  their  property  to  be  com- 
munity property  with  tbe  ssid  religious  so- 
ciety as  aforesaid.  That  she  constantly 
chlded  him  upon  hla  sinfulness,  and  sought 
to  estrange  his  children  from  him.  More- 
over, complainant  says  that  respondent  ceas- 
ed In  every  way  to  render  services  to  him 
as  a  wife,  and,  instead  of  extending  to  htm 
courtesy  and  respect  due  a  husband,  ma- 
ligned him  and  abused  him  In  the  presence 
of  their  children,  seeking  by  bw  conduct  to 
compel  complainant  to  withdraw  himself 
from  her.  That  this  state  of  affairs  con- 
tinued for  a  period  of  more  than  on*  year, 
and  up  to  about  October  10,  1907,  and  con- 
stituted extreme  cruelty  on  the  part  of  the 
defendant  towards  complainant,  and  con- 
Btltnted  wlflfnl,  obstlnato,  and  continued  de- 
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sertlon  of  complainant  by  defendant  for  a 
period  of  more  than  one  year,  and  that  the 
Beveral  matters  herein  charged  so  prayed 
upon  complainant's  mind  that  be  became 
sick  and  discouraged  with  life,  and  was  un- 
able to  discbarge  the  duties  of  citizenship, 
and  his  associations  with  the  said  respond- 
ent became,  repulsive  to  him,  and  that  upon 
the  said  day  aforesaid  complainant  with- 
drew himself  from  respondent  and  from 
their  home,  and  that  he  has  not  since  that 
time  lived  or  cohabited  with  her.  That  at 
the  time  of  their  said  separation  your  orator 
delivered  to  said  respondent  all  of  the  prop- 
erty purchased  by  them  In  the  said  town  of 
Estero  and  all  thb  fruit  of  their  labors  dur- 
ing the  year  he  bad  lived  there,  and  that 
the  said  respondent  accepted  the  same  in 
full  discharge  of  all  of  his  UablUtles  by  way 
of  dower  or  otherwise  to  her.  That  at  this 
time  she  claimed  she  never  would  live  with 
him  as  his  wife  again,  or  cohabit  with  him, 
and  that  he  had  full  power  and  privilege  to 
return  to  the  world  and  secnre  a  divorce  or 
any  other  proceeding  In  accordance  with 
the  ways  of  the  world,  as  will  more  fully 
appear  by  letters  written  to  yoar  orator  by 
the  said  respondent,  copies  of  which  are 
hereto  attached  and  marked  Exhibits  'A* 
and  *B,*  and  prayed  to  be  made  parts  of  this 
your  orator's  bill.  That,  In  reliance  upon 
the  terms  of  their  separation  In  believing 
himself  Justified  in  seeking  a  divorce,  your 
orator  did  on  the  10th  day  of  December, 
A.  D.  1907,  file  in  the  circuit  court  of  the 
connty  of  Hillsborough  a  bill  for  divorce  up- 
on the  ground  of  violent  and  ungovernable 
temper,  to  which  said  bill  the  said  respond- 
ent signed  the  answer  and  swore  to  the 
wune,  In  order  that  your  crator  might  not 
be  taxed  with  the  costs  of  making  service 
through  t|ie  sheriff.  That  thereafter  the 
Bald  respondent  interposed  no  contest  In  the 
said  suit,  waiving  by  her  said  answer  all 
ber  right  to  take  testimony  or  contest  the 
same,  and  that  thereupon,  the  2d  day  of  De- 
cember, A.  D.  1908,  a  decree  of  divorce  was 
granted  your  orator.  Moreover,  your  orator 
says  that  subseqoently  to  this  time,  but 
wltbln  the  period  of  six  months  after  the 
rendition  of  the  court's  decree,  the  said  re- 
spondent made  demand  npon  your  orator  for 
additional  moneys  and  property,  and,  upon 
your  orator's  refusal  to  give  her  the  same, 
entered  an  appeal  In  your  orator's  suit  for 
divorce  and  upon  which  appeal  the  decree 
of  the  circuit  court  was  reversed  for  want 
of  sufficient  proof  and  no  opportunity  al- 
lowed yoar  orator  to  amend,  and  hence  your 
orator  has  been  compelled  to  file  his  original 
bill  herein. 

"Exhibit  A. 
'fTampa.  Fla.,  Nov.  11-07. 
"I  hereby  relinquish  all  my  rights  as  the 
wife  of  Mr.  J.  M.  Prall.    That  so  far  as  I 
am  concerned  he  is  at  perfect  liberty  from 
now  hencefOTth  to  do  whatsoew  bis  Judg- 


ment dictates  In  regard  to  signing  of  legal 
documents,  marriage,  etc.,  regardless  of  me. 
"[Signed]  Emma  1^  PraU.". 

"Exhibit  B. 

"Nov.  30th,  1907. 

"D«ar  Bro.  John: 

"I  beg  to  acknowledge  receipt  of  your 
letter  of  the  27tb  Inst  I  wUl  say  that  I 
agree  to  the  terms  of  divorce  specified  there* 
In.  I  trust  that  you  will  have  the  matter 
put  throagh  with  expedition. 

"Emma  h.  PraU.** 

The  amended  bill  of  complaint  was  de- 
murred to  on  the  grounds  that  It  does  not 
state  a  cause  of  action,  and  that  the  mat- 
ters alleged  had  been  formerly  adjudged. 
The  demurrer  was  OTerroted,  and  the  de- 
fendant filed  the  following  plea: 

"That  on  the  lOtb  day  of  December,  1907, 
the  above-named  complainant,  ^ohn  M.  PraU, 
filed  In  the  circuit  court  of  the  Sixth  Judicial 
circuit  of  the  state  of  Florida  In  and  for 
Hillsborough  connty,  on  the  chancery  side 
of  sold  court,  his  bill  of  complaint  against 
the  defendant,  alleging  that  she  bad  been 
guilty  of  an  Indulgence  of  a  violent  and  un- 
governable temper  towards  the  complainant, 
apd  praying  for  a  divorce  from  this  defend- 
ant; that  on  the  12tb  day  of  December,  1907, 
the  Judge  of  said  court  entered  the  decree 
of  said  court  granting  the  said  complainant, 
John  M.  Prall,  a  divorce  from  the  defendant, 
Emma  t».  Prall,  the  said  court  being  a  court 
of  competent  Jurisdiction;  that  on  the  9th  day 
of  June,  1908,  tba  said  defendant,  Emma  L. 
Prall,  entered  her  appeal  from  said  decree 
to  the  Supreme  Court  of  the  state  of  Flor- 
ida; that  the  said  Supreme  Court  of  the 
state  of  Florida  by  its  order  and  decree  dat- 
ed the  11th  day  of  December,  1908,  revers- 
ed said  decree,  and  by  its  decree  and  man- 
date dismissed  said  cause,  and  thereby  final- 
ly adjudicated  the  same;  that  subsequent  to 
the  final  adjudication  of  said  cause  and,  to 
wit,  on  the  21et  day  of  December,  1908,  the 
Bald  complainant,  John  M.  Prall,  Instituted 
this  suit  against  the  said  defendant,  Emma 
Lb  Prall,  praying  that  he  be  granted  a  de- 
cree of  divorce  from  this  defendant;  that 
on  the  5th  day  of  April,  1900,  he  filed  his 
amended  bill  of  complaint  against  this  de- 
fendant setting  forth  various  reasons  why 
he  should  be  granted  a  decree  of  divorce 
from  the  defendant;  that  the  said  amended 
bill  of  complaint  shows  that  all  of  the  mat- 
ters and  things  complained  of  by  the  said 
complainant  In  said  amended  bill  of  com- 
plaint. If  true,  happened,  took  place,  occur- 
red, and  were  committed  and  done  by  this 
defendant  prior  to  the  said  10th  day  of  De- 
cember, 1907,  when  he  filed  his  bill  of  com- 
plaint in  this  court  against  this  defendant, 
and  on  which  bill  of  complaint  was  based 
the  decree  of  divorce  from  this  defendant 
which  said  decree  was  reversed  by  the  Sn- 
pnnne  Court  of  the  state  of  Florida,  and  the 
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Bald  bin  of  eomDlalnt  dismissed,  and  that 
the  aald  amended  bill  of  complaint  shows 
that  the  matteni  and  things  therein  com- 
plained of  were  within  the  knowledge  of  the 
aald  complainant  at  the  time  tie  filed  his  said 
bin  of  complaint  on  the  10th  day  of  Decem- 
ber, 1007,  which  was  dismissed  by  the  de- 
cree of  the  Supreme  Court  of  the  state  of 
Florida,  and  thereby  finally  adjudicated. 
Wherefore  this  defendant  says  that  tb«  mat- 
ters and  things  alleged  by  and  complained 
of  by  the  complainant  in  said  amended  bill 
of  complaint  are  res  adjudlcata,  and  tills  de- 
fendant prays  that  she  may  be  hence  dis- 
missed, with  her  costs  in  tbls  behalf  unjust- 
ly expended." 

This  plea  of  res  adjudlcata  was  orermled. 
and  tbe  defendant  appealed  solely  from  tbe 
order  oTerruUng  tbe  plea.  Tbe  errors  as- 
signed are  the  overruling  of  tbe  demurrer 
to  tbe  bill  of  complaint  and  the  oTerrultng 
of  the  plea  of  res  adjudlcata. 

M.  G.  Olbbone,  for  appellant  E.  B.  Drum- 
rlght,  for  appellea 

WHITFIELD,  C.  J.  (after  stating  the  facts 
as  above).  Where  a  flnnl- Judgment  or  de- 
cree has  been  rendered  by  a  court  baring 
Jurisdiction  of  the  subject-matter  and  of  tbe 
parties,  it  Is  binding  on  the  parties  and  their 
privies,  and  such  flnal  Judgment  or  decree  Is 
a  bar  to  another  suit  or  action  between  the 
same  parties  for  the  same  subject-matter. 
This  principle  of  law  is  enforced  by  the 
courtF,  so  that  parties  may  not  be  vexed  more 
than  once  for  the  same  cause,  and  that  there 
may  be  an  end  to  litigation.  24  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  713;  Lake  v.  Hancock. 
38  Fla.  53.  20  Sonth.  811.  50  Am.  St.  Rep. 
ir)9;  11  Current  Law,  ]5:i7;  9  Current  Law, 
1423;  7  Current  Law,  17G0;  2  Andrews'  Am. 
Law,  par.  704. 

Where  a  flnal  Judgment  or  decree  Is  ren- 
dered for  the  defendant  on  demurrer,  the 
plalntiCF  Is  estopped  from  maintaining  a  simi- 
lar or  concurrent  action  or  suit  for  the  same 
cause  upon  the  same  grounds  that  were  dis- 
closed In  the  flrst  suit  or  action,  for  the  rea- 
son that  the  Judgment  determine*  the  merits 
of  the  cause  as  presented  by  tbe  pleadings 
affected  by  the  demurrer.  But,  where  a  de- 
murrer to  a  pleodlng  is  sustained  because  es- 
sential allegations  of  fact  were  omitted  from 
the  pleading,  a  final  Judgment  on  the  demur- 
rer concludes  tbe  parties  and  their  privies 
only  as  to  the  sufficiency  of  the  facts  as  al- 
leged to  state  a  cause  of  action.  In  general 
a  final  Judgment  on  demurrer  Is  not  a  bar  to 
a  second  suit  or  action  for  the  same  cause 
between  the  same  parties  as  an  estoppel  by 
Judgment  because  of  the  former  adjudication, 
where  the  pleadings  In  the  second  suit  or  ac- 
tion supply  the  essential  allegations  omitted 
from  the  first  suit  or  action,  though  the  con- 
duet  of  tbe  parties  in  not  presenting  the 
case  when  an  opportunity  was  atforded  may 
under  special  circumstances  oiierate  as  an 
estoppel  In  pals.  Conclnslona  of  law  are  not 


admitted  by  demurrer.  See  Gonld  t.  Brans- 
TUIe  ft  a  B.  Ga,  91  U.  8.  62G,  23  L.  Ed.  410; 
Rowell  V.  Smith,  123  Wis.  610,  102  N.  W.  1, 
S  Am.  ft  Eng.  Ann.  Cas.  77S;  City  of  North 
Muskegon  t.  Olark,  02  Fed.  10  O.  C.  A. 
SOI,  22  U.  S.  App.  522;  Harrington  t.  Bai^ 
rlngton,  180  Mass.  281,  79  K.  E.  632. 

Where  the  second  suit  is  apon  tbe  same 
cause  of  action  and  between  the  same  parties 
as  the  flrst,  the  flnal  Jndgment  in  the  flrst 
suit  upon  the  merits  Is  conclusive  In  the  tec- 
ond  suit  as  to  every  question  that  was  pre- 
sented or  might  have  been  presented  and 
determined  In  the  flrst  mit  When  the  sec- 
ond salt  Is  upon  a  dffferoit  cause  of  action, 
but  between  the  aame  parties  as  the  first, 
tbe  Judgment  In  tlie  flrst  suit  operates  as  an 
estoppel  In  the  second  snit  tmly  as  to  erery 
point  and  question  that  was  actually  Ut^ 
gated  and  determined  In  the  first,  and  tbe 
flrst  Judgment  Is  not  conclusive  as  to  other 
matters  that  might  bave  been,  but  wwe  not, 
litigated  or  decided.  The  test  of  the  idmtlty 
of  causes  of  action,  for  the  purpose  of  deter- 
mining the  question  of  res  adjudlcata,  is  the 
identity  of  tbe  facts  essential  to  tbe  main- 
tenance of  the  actions.  It  Is  of  the  essence 
of  estoppti  by  Jndgment  that  it  be  made  cer- 
tain that  the  precise  facts  were  determined 
by  the  former  Judgment  If  there  Is  any 
uncertainty  as  to  the  matter  formerly  adjudi- 
cated, the  burden  of  showing  It  wltb  suffi- 
cient certainty  by  the  record  or  ectrinslcally 
is  upon  the  party  who  claims  the  benefit  of 
the  former  Judgment  Fulton  v.  Gesterdlng. 
47  Fla.  150.  36  South.  TXt;  Harrison  v.  Rem- 
ington Paper  Co.,  140  Fed.  885,  72  C.  C.  A. 
4(@.  3  R.  A.  (N.  S.)  054,  S  Am.  ft  Eng. 
Ann.  Cas.  314;  Rowell  t.  Smith,  123  Wlf. 
510,  102  N.  W.  1,  3  Am.  ft  Eng.  Ann.  CaSL 
773 ;  Draper  t.  Medlock,  122  Ga.  234.  50  S. 
K.  113,  09  Ia  R.  A.  483.  2  Am.  ft  Emt  Ann. 
Cas.  050;  Russell  t.  Place.  04  U.  S.  600,  Hi 
L.  Ed.  214:  De  Sollar  v.  Hanscome.  158  r. 
S.  210.  text  221,  15  Sup.  Ct  816.  3»  h.  FA. 
a~)6:  Thompson  v.  Bushnell  Co.,  80  Fed.  332: 
Rogers  v.  HlgRlns.  67  111.  244. 

The  flrst  suit  between  the  parties  was  for 
a  divorce  upon  the  statutory  ground  of  "ha- 
bitual Indulgence  by  defendant  In  Tiolent  and 
nngoreruable  temper."  While  the  trial  coort 
granted  the  divorce  upon  the  auctions  and 
proofs,  this  court,  on  appeal,  held  the  all^- 
tiODS  of  facts  to  tw  insufficient  to  state  a  case 
of  action,  as  the  conclusions  of  law  stated  in 
the  bill  of  complaint  were  not  sustained  1? 
the  facts  alleged,  and  also  held  that  tbe 
proofs  were  Insufficient  to  warrant  a  decree 
of  dlrarce.  The  bill  was  ordered  to  be  dis- 
missed. The  decree  in  the  former  snlt  Is 
therefore  conclusive  only  as  to  the  material 
facts  alleged  and  shown  therein.  Frail  v. 
Prall.  56  Fla.  521,  47  South.  91&  See,  also, 
McKlnnon  v.  Johnson,  57  Fla.  120,  48  South. 
910,  and  authorities  there  dtod. 

This  second  suit  between  tbe  same  par- 
ties as  plaintiff  and  as  d^endnnt  is  for  a 
divorce  upon  the  statutory  grounds  of  "a- 
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tretne  crneTty  by  the  defendant  to  complaln- 
aat,"  and  of  "willful,  obstinate,  and  continu- 
ed desertion  of  the  complainant  by  the  de- 
fendant for  one  year."  It  la  consequently 
not  for  the  same  cause  of  action.  The  mate- 
rial fftcbi  alleged  In  the  first  suit,  In  so  far 
as  they  affect  this  suit,  are  that  for  some 
time  past  "the  defendant  seemed  to  grow 
tired  of  her  condition  in  life  and  surround- 
ings, having  become  very  Irritable,  quarrel- 
some, and  otherwise  dlaaffectlonate  to  com- 
plainant, continually  finding  fault  with"  him. 
"Matters  grew  worse,  the  defendant  on  divers, 
occasions  Indulging  In  outbursts  of  temper, 
abusing  complainant  unmercifully  until  on  or 
about  October  10,  1007,  complainant's  life  be- 
came a  burden,  Instead  of  a  pleasore,  at 
wblcb  time  be  left  bis  home,  and  has  never 
returned."  "Wherefore  charges  the  defend- 
ant with  having  been  guilty  of  an  Indulgence 
of  a  violent  and  ungovernable  temper  to- 
wards" complainant  The  only  proof  was 
the  complainant's  testimony  that  "my  wife 
continually  displayed  a  violent  and  ungovern- 
able temper  towards  m^  until  on  or  about 
the  ISth  day  of  October,  without  any  provo- 
cation whatever,  my  wife  flew  Into  a  violent 
rage  of  temper,  abusing  me  for  everything 
tmagtnabla  I  then  turned  over  all  my  prop- 
erty to  her.  •  •  •  I  then  left.  My  home 
had  become  such  on  account  of  my  wife's 
display  of  temper  that  my  life  was  a  burden 
to  me.  I  lived  with  her  until  I  became  fully 
convinced  that  I  could  stand  It  no  longer.  I 
nt  all  times  treated  her  with  kindness  and 
affection,  providing  for  her  the  best  my  cir- 
cumstances and  condition  In  life  would  per- 
mit" 

By  reference  to  the  bill  of  complaint 
set  out  in  the  statement  it  will  be  seen  that 
the  facts  here  alleged  are  not  In  substance 
the  same  as  those  allied  In  the  first  suit 
as  above  stated,  and  also  that  the  decree  here 
sought  Is  upon  grounds  different  from  those 
of  the  first  suit  This  being  so  under  the 
principles  above  stated,  the  plea  of  res  ad- 
Judlcata  was  properly  overruled.  It  does  not 
now  appear  that  tbe  conduct  of  the  plain- 
tiff operates  as  an  estoppel  in  pals  to  pre- 
vent tbe  prosecution  of  this  suit  for  divorce. 

While  tbe  welfare  of  society  demands  ex- 
emption from  unnecessary  and  vexatious  di- 
vorce litigation,  the  principles  of  res  adjudl- 
cata  should  not  be  so  applied  as  to  prevent 
one  determination  of  every  distinct  causa  of 
action  under  the  statutes  authorizing  divorces 
for  specific  and  separate  species  of  miscon- 
duct. See  Lea  v.  Lea,  99  Mass.  493,  96  Am. 
Dec.  772. 

Tbe  appeal  herein  is  taken  solely  from  the 
Interlocutory  order  overruling  the  plea  of 
res  adjodicata.  Therefore  the  assignment  of 
error  based  upon  the  order  overruling  a  de- 
murrer to  the  bill  of  complaint  cannot  be  con- 
sidered. Where  tbe  appeal  Is  not  from  a  final 
decree  but  only  from  an  Interlocutory  order 
or  decree,  errors  assigned  on  other  Interlocu- 
tory orders  not  specifically  appealed  from 


will  not  be  considered  by  the  appellate  court 
City  of  Miami  v.  Miami  Eealty  L.  &  G.  Co., 
57  Fla.  ^66,  49  South.  56. 

Where  it  appears  to  the  appellate  court 
that  a  bill  of  complaint  does  not  state  a 
cause  of  action,  tbe  court  may  make  appro- 
priate orders  with  reference  to  such  defective 
pleading,  even  though  the  question  of  the 
sufficiency  of  the  pleading  is  not  in  any  way 
presented  to  tbe  court  for  its  action.  See 
City  of  Jacksonville  v.  Massey  Business-Col- 
lege, 47  Fla.  839,  30  South.  432;  Florida  Pack- 
ing Ice  Co.  V.  Carney,  49  Fla.  203,  88  South.- 
602,  111  Am.  St  Rep.  95. 

It  Is  not  the  policy  of  tbe  law  to  grant 
divorces  for  postnuptial  causes  short  of  mar- 
ital Infidelity  when  such  causes  do  not  In 
fact  render  one  of  the  parties  incapable  of 
performing  the  duties  Incident  to  the  mar- 
riage status.  Tbe  law  authorizes  tbe  sev- 
erence  of  the  matrimonial  union  only  when 
the  conduct  of  one  of  tbe  parties  renders  It 
impracticable  for  the  other  to  further  per- 
form tbe  marital  duties.  HIckson  v.  Hick- 
son,  54  Fla.  656,  45  South.  474. 

In  a  suit  for  divorce  the  bill  of  complaint 
should  contain  allegations  of  all  facts  essen- 
tial to  tbe  cause  of  action  and  to  the  plain- 
tiff's right  to  maintain  the  suit  Hancock 
V.  Hancock,  53  Fla.  6S0,  45  South.  1020,  15 
L.  R.  A.  (N.  S.)  670. 

The  statute  expressly  provides  that  In  or- 
der to  obtain  a  divorce,  except  for  adultery 
committed  in  this  state,  the  complainant  must 
bare  resided  two  years  In  the  state  of  Flor- 
ida before  fillip  the  bill.  Section  1026,  Gen. 
St  1006.  There  is  no  allegation  In  the  bill 
of  complaint  of  the  prerequisite  two  years' 
residence  In  this  state  of  tbe  complainant  to 
authorize  the  complainant  to  maintain  this 
suit  Beekman  v.  Beekman,  5S  Fla.  858,  48 
South.  923;  Donnelly  v.  Donnelly,  80  Fla. 
220,  22  South.  648;  Gredler  t.  Gredler.  30 
Fla.  372,  IS  ^th.  762. 

Tbe  extreme  cruelty  tliat  constitutes  tbe 
statutory  ground  for  divorce  to  such  conduct 
by  the  husband  or  wife  towards  the  other . 
consort  as  will  endanger  his  or  her  life,  limb 
or  health,  or  as  will  cause  a  reasonable  ap- 
prehension of  bodily  hurt  The  Injury  or 
danger  of  Injury  may  be  mental  or  physical, 
but  It  must  be  of  such  a  character  as  to  ren- 
der it  impracticable  for  tbe  complainant  to 
discbarge  wltti  reasonable  sAfety  his  or  her 
marital  duties.  Mere  Inconvenience,  unhap- 
ptness,  or  incompatibility  of  temperament  or 
disposition,  rendering  the  marriage  relation 
between  the  parties  disagreeable  or  even  bur- 
densome, will  not  authorize  a  decree  of  di- 
vorce for  extreme  cruelty.  Hancock  v.  Han- 
cock, 65  Fla.  680,  45  Sooth.  1020,  15  L.  R. 
A.  (N.  S.)  670.  and  authorities  cited;  Wil- 
liams V.  Williams,  23  Fla.  324.  2  South.  763; 
Goff  V.  Goff,  €0  W.  Va.  9,  53  S.  E.  7G9,  0  Am. 
&  Eng.  Ann.  Caa.  1083,  and  notes. 

Tbe  facts  alleged  In  this  amended  bill 
are  not  sufficient  to  constitute  tbe  statutory 
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grounds  of  "extreme  cmelty  hj  defendant 
to  complainant"  anthorlzlng  a  dlTorce.  Nor 
do  the  allegations  warrant  a  decree  of  dl< 
Torce  on  the  statntory  gronnd  of  "willful, 
obstinate,  and  continued  desertion  of  com- 
plalnnot  by  defendant  for  one  year."  See 
Hancock  t.  Hancock,  supra,  and  authorities 
cited;  Crawford  t.  Crawford,  17  Pis  180; 
Palmer  v.  Palmer.  36  Fla.  3S5,  18  Sonth.  720; 
Phelan  t.  Pbelan,  12  Fla.  440. 

The  mere  refusal  of  a  wife  to  accord  to 
the  husband  the  marital  privileges  lawful 
only  to  the  husband  Is  not  of  itself  such  a 
desertion  of  the  husband  as  to  authorize  him 
to  secure  a  divorce  on  the  statutory  gronnd 
of  wlllfal,  obstinate,  and  continued  desertion 
for  one  year.  In  this  case  the  husband  al- 
leges that  he  "withdrew  himself  from  re- 
siiondent  and  from  their  home,  and  that  he 
has  not  since  that  time  lived  or  cohabited 
with  her."  14  Cyc.  612;  9  Current  Law, 
099  ;  9  Am.  &  Eng.  Ency.  Law  (2d  Bd.)  765. 
760;  Frits  t.  Frits,  138  III  436,  28  N.  B. 
105S.  14  L.  R.  A.  6S5|  32  Am.  St  Rep.  156, 
and  notes:  Anonymous  (Watson  v.  Watson) 
ri2  X.  J.  Eq.  349.  28  Atl.  467 ;  Begelbamn  v. 
Segelbaum.  39  Minn.  258.  39  N.  W.  402 ;  Pad- 
elford  T.  Fadelford,  169  Mass.  281.  34  N.  E. 
836;  Southwlck  t.  Southwlck,  97  Mass.  327, 
9S  Am.  Dec.  05. 

The  order  overnilli^E  the  plea  of  res  ad- 
Judicata  from  which  the  appeal  was  taken 
Is  affirmed,  and  the  cause  Is  remanded  for 
furUier  proceedings  consistent  with  Oils  opin- 
ion. 

It  is  so  ordoed. 

All  concur,  except  HOC^ER,  7.,  abseit 


PYLES  V.  PIEDMONT  MT.  AIRY  GUANO 
CO. 

(Sopretne  Omrt  of  Florida.    Dec.  7,  1900.) 

1.  Tfial  (I  66*)  —  ExAMiirATioK  —  RBPsn- 

TIONS. 

In  an  action  upon  an  indorsement  of  a 
promissory  note,  where  a  defense  is  that  the 

Dote  waa  indoTBed  by  inadvertence,  and  the  de- 
fendant is  permitted  to  testify  that,  at  the  time 
he  wrote  certain  letters  in  evidence  recognizing 
liifl  liability  on  ^e  iodorsemeDt,  fae  thought  he 
was  bonnu  and  had  not  consulted  an  attorney, 
and  that  he  then  thought  and  believed  he  waa 
hound,  it  is  not  error  to  refuse  to  allow  the  de- 
fendant to  again  testify  as  to  bis  belief  that  he 
was  liable  and  had  not  consulted  an  attorney 
when  he  wrote  the  letters. 

lEd.  Note.— For  other  cases,  cee  Trial,  Cent. 
Dig.  IS  131.  132;  Dec.  Dig.  S  50.*] 

2.  Thial  (J  25*)— RiOHT  TO  Open  awo  Close. 

In  the  absence  of  a  statate  or  mie  upon  the 
subject,  where  the  plaintiff  has  anything  to 
prove  Id  order  to'get  a  verdict,  whether  in  an 
action  ex  contractu  or  ex  delicto,  and  whether 
to  establish  his  right  of  action  or  to  fix  the 
amount  of  hii  damagea,  the  right  to  begin  and 
conclude  the  argument  to  the  Jury  Itelongs  to 
the  pla'ntiflF. 

[lid.  Note.— For, other  cases,  see  Trtal,  Cent. 
Dfg.  H  47,  48;  Doc.  Dig.  !  25.*] 


3.  Trial  (1  25*)— Axamnm  to  Jott— Rioht 
TO  OFEn  AND  Close. 

If  the  plaintiff  wonld  snooeed  on  the  plead- 
ings alone,  the  defendant  may  begin  ana  con- 
clude the  argument;  if  the  defendant  would 
Buraeed,  then  there  is  something  for  the  plain- 
tiff to  prove  at  the  outset,  and  me  plaintiff  may 
begin  and  conclude  the  argument  to  the  joiy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  47.  48;  Dec  DigTS^*] 

4.  TBIAL  a  25*}— ABaCHXNT  TO  JuST— BlOHT 

TO  Open  and  Close. 

Where  there  are  several  issues,  and  the 
plaintiff  has  anything  to  prove  under  any  one 
of  them  In'  the  first  instance,  in  order  to  lecov- 
er,  the  ri^t  to  open  aixl  close  tlie  argoment  is 
with  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  il  47,  48;  Dec  Dig.  {  25.*] 

5.  Tbial  (I  25*)— ABOuicEm  TO  JuBT— Right 

TO  Open  and  Close. 

In  every  case  where  the  general  issue  or  a 
general  or  special  denial  is  pleaded,  the  right  to 
open  and  close  Is  with  the  plaintiff,  for  then  he 
has  Bometbing  to  prove  in  the  first  instance,  do 
matter  what  may  be  the  nature  of  the  contro- 
versy, or  what  special  defenses  may  be  set  np. 

[Ed.  Note—For  other  cases,  see  Trial,  CenC 
Dig.  88  47,  48;  Dec  Dig.  {  Si.*] 

6.  Tbial  (8  25*)— ABauuBNX  lo  Jctt— Bight 
TO  Open  and  Close. 

In  an  action  on  a  promissory  note,  where 
there  Is  a  common  count  and  a  plea  of  the  gen- 
eral issue,  the  plaintiff  must  prove  something  in 
order  to  recover,  and  consequently  has  the  right 
to  open  and  conclude  the  argument  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  81  47,  48;  Dec  Dig.  {  25.*] 

(Syllabus  hy  the  Conrtj 

In  Banc.  Error  to  Circnlt  Conrl;  Marlon 
County;  W.  S.  Buliocik,  Judge. 

Action  by  the  Piedmont  Mount  AIT7  Quano 
Company  against  Samuel  B.  ^lea.  Jnds- 
m&it  for  plaintU^  and  def mdant  brlnss  error. 
Affirmed. 

R.  B.  Bullock,  for  plalntlCF  in  error.  B. 
McConathy,  for  defendant  In  error. 

WHITFIELD,  C.  J.  The  Piedmont  Mt 
Airy  Guano  Company,  a  corporation,  brought 
an  action  against  Samuel  R.  Pyles  In  the 
circuit  court  for  Marion  county  upon  an  In- 
dorsement of  a  note  for  $1,X4Z.S0,  dated  July 
1,  1004,  given  by  Gteorge  Cloae  to  the  plain- 
tiff  below. 

Among  the  defenses  Interposed  was  that 
the  notes  sued  on  became  mixed  and  mingled 
with  other  notes  made  to  the  defendant,  and 
the  Indorsement  "was  a  result  purely  of  acci- 
dent, mistake,  and  Inadverteuce,"  and  the 
defendant  "did  not  then  have  any  Inteutlou 
whatsoever  of  signing  the  said  note." 

At  the  trial  the  plaintiff  produced  the  note 
dated  July  1,  1904,  signed  by  George  Close, 
with  the  defendant's  Indorsement  thereon. 
The  defendant  put  in  evidence  a  contract  dat- 
ed November  20,  1903,  between  the  plahitUT 
and  defendant,  by  which  the  defendant  was 
appointed  the  agent  of  the  plaintiff  to  sell  Ita 
fertilizers,  the  defendant  "to  make  full  settle, 
ment  on  or  before  July  1,  1004.  In  cash  or 


*For  other  ewes  see  sans  topic  sad  secUoa  MUMBBR  la  Dec  ft  Am.  Dig*-  U07  to  dats,  a  Reportw  Indcaaa 
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HT.  AIRY  OUANO  Ca 


In  notes  of  the  porcfaaaen,  resulting  from 
■ales  of  tbe  fertllizara,  lodoned  by"  the  de- 
fendant 

G«orge  Close  tes tilled  that  h«  did  not  boy 
fertilisers  from  the  defendant  during  the 
years  1908, 1904,  but  that  he  boni^t  from  Mr. 
C  Walter  the  general  manager  of  the  plaintiff 
company.  He  farthw  testifled:  "I  gave  a 
note  In  part  payment  of  these  fotUlsers.  It 
is  the  note  sued  on  In  this  cas&  At  the  time 
I  gave  aame  It  did  not  have  the  signature  of 
defendant.  Fyles,  on  It,  and  I  was  surprised 
to  know  be  was  on  it  when  I  brard  of  It." 
The  defendant  testifled :  "That  his  Indorse- 
ment  upon  tbe  note  sued  OLwn  was  purely  and 
absolutely  accidental.  That  It  was  not  his 
Intention  to  sign  same.  Coming  from  his 
country  home  into  Ocala  and  entering  his  of- 
fice, hlB  attention  was  called  to  a  batch  of 
notes  secured  by  mortgages,  representing  In 
part  the  sales  of  fertilizers  made  by  blm  for 
tbe  plalntW  under  his  contract  with  plaintiff. 
That  his  bookkeeping  and  tbe  details  of  this 
business  was  looked  after  by  Dr.  J.  C.  Boozer 
for  him,  and  as  be  came  Into  his  office  tbe 
said  Boozer  called  bis  attention  to  the  notes. 
They  were  laying  on  his  desk  face  down- 
ward, and  that  In  signing  these  notes  tbe  note 
(Close  note)  sued  on  was  among  the  nnmber, 
and  be  picked  up  his  pen  and  wrote  his  name 
across  all  notes  there  so  spread  out,  not 
knowing  that  this  note  was  among  them. 
That  BSTeral  months  had  elapsed  since  the 
sale  to  Close,  and  at  the  time  the  circum- 
stances of  that  sale  being  an  exception  did 
not  present  itself  to  him.  That  he.dld  not 
know  that  It  was  In  the  package  until  tbe 
transaction  had  been  over  two  months.  That 
be  presumed  that  Dr.  Boozer,  who  drew  up 
the  note  and  collected  the  cash  payment  from 
Close,  remitted  to  the  company  for  It,  and 
also  sent  the  note  Into  the  house.  Had  be 
known  the  Close  note  was  In  tbe  batch,  he 
certainly  would  not  have  signed  It,  because 
there  was  no  reason  why  or  obligation  under 
tbe  contract  on  my  part  to  sign  same.  That 
he  was  in  no  sense  a  party  to  the  sale  of  tbe 
fertilizers  to  Close;  the  same  baring  been 
sold  directly  to  Close  by  MaJ.  Walte,  tbe  gen- 
eral manager." 

Dr.  Boozer  testified :  That  be  assisted  the 
defendant  with  his  business.  That  "be  knew 
Mr.  Close  very  well.  That  the  note  sued  on— 
the  part  written  In  pen  and  ink — Is  In  his 
handwriting.  That  he  luiows  the  circum- 
stances under  which  the  note  was  indorsed 
by  the  defendant  That  he  had  a  number  of 
notes  that  had  not  been  collected,  and  It  was 
about  time  to  send  them  to  tbe  company. 
That  he  placed  them  on  the  desk  face  down- 
ward, and  said  to  defendant  'here  Is  a  batch 
of  these  fertilizer  notes  that  ought  to  l>e 
gotten  off  to-day  if  possible,'  and  thereupon 
Capt  Pyles  picked  up  his  pen  and  Indorsed 
them  In  this  manner,  and  I  picked  them  up 
and  forwarded  them  to  the  company;  the 
Close  note  being  in  the  batch.  That  at  the 
time  of  qtrsadlng  out  tbe  notes  oa  the  desk 


for  thtf  defendant  to  lAgn,  he  did'  not  make 
any  ezi^anatton  to  Pyles.  All  were  plied  up, 
as  already  stated,  and  that  he  presumed  that 
Pyles  would  go  throngh  them.  •  *  •  That 
Pylee'  Instructions  under  this  contract  were 
to  take  security  even  on  taiallest  sales,  and 
that  he  oideaTOred  to  observe  such  instruc- 
tions. That  Pyles  was  to  receive  comp«isa- 
tlon  for  r^resentlng  Mr.  Walte  In  tbe  deliv- 
ery of  the  fertilizers  to  Mr.  Close.  He  had  to 
employ  a  man  to  go  down  and  check  it  out 
and  several  otber  details.  He  had  to  reim- 
burse parties  for  their  services.  That  this 
arrangement  was  made  in  his  office,  but  he 
cannot  tell  date  It  was  so  made,  and  that 
he  does  not  know  whether  Pyles  got  same 
compensation  on  the  sale  of  Close  as  he  got 
on  sales  to  others  or  not,  and  that  he  made 
out  the  statement  banded  him  and  sent  it  to 
tbe  company,  which  said  statement  is  of  tbe 
business  between  plaintiff  and  defendant  and 
contains  as  an  item  of  credit  to  the  defoid- 
ant  "To  note  Geo.  Close  tl,142.30.' " 

O.  Walte,  In  rebuttal  for  tbe  plalntltf,  testi- 
fied, in  effect  that  be  made  tbe  sale  to  Close 
at  the  suggestion  of  defendant  as  a  matter  of 
policy,  and  that  tbe  defendant  received  com- 
pensation for  tbe  sales  to  Close.  The  follow- 
ing letters  were  Introduced  by  tbe  plaintiff : 
"Ocala,  Fla.,  Oct  24/04. 

"Piedmont  Mt  Airy  Guano  Co.,  Baltimore, 
Md. — Dear  Sirs:  Yours  of  the  ll"nst  was 
awaiting  my  return  and  note  contents— that 
bank  failed  to  advise  me  till  a  day  or  two 
since  of  the  matter  of  Tooley'a  being  with 
them.  I  notified  Tooley  to  be  prepared  to 
meet  tbe  note.  He  came  to  see  me  about  tbe 
tenth  of  tbe  month  and  plead  that  you  gave 
blm  until  Ist  Novr,  and  he  would  pay  $100.00, 
and  by  1st  Deer,  pay  tbe  bal.  with  accumulat- 
ed interest,  etc.  To  this  I  replied  that  I  had 
no  control  over  the  matter,  but  would  submit 
his  proposition  to  you.  Tooley  is  a  poor 
man,  and  I  hope  you  will  extend  to  blm  this 
favor,  and  I  will  look  after  tbe  collection  of 
bis  and  all  your  otber  claims,  and  In  such 
cases  as  required  will  employ  such  counsel 
as  wilt  render  best  service  In  foreclosing,  etc., 
however,  you  may  write  me  fully  what  yon 
think  of  doing  and  I  will  be  governed  ac- 
cordingly. 

"As  to  the  Geoige  Close  note,  say  bis  note 
Is  good  without  additional  security,  be  is 
an  honest  and  able  man  to  pay;  and,  with 
my  indorsement  I  feel  that  you  are  amply 
secured — as  to  Geo.  Close  b^  to  say  I  hope 
you  will  be  able  to  sell  him  his  goods  for 
next  season,  as  he  Is  all  O.  K. 

"Please  let  me  bear  from  you  soon. 

"Yours  very  respectfully, 
"S.  R.  Pyles." 
"Ocala,  Fla.  July  31st/05. 

"Piedmont  Mt  Airy  Guano  Co.,  Baltimore. 
Md. — Dear  Sirs:  As  I  wrote  you,  Mr.  Close 
made  a  failure.  This  is  true.  I  have  worked 
diligently  with  him  to  get  security,  in  this  I 
have  failed  utterly,  so  I  have  caused  suit  to 
be  Instituted.  I  employed  0.  L.  Slstmnk  as 
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attorney  to  represmt  your  claim,  t  expect 
that  I  will  Dltimately  have  this  to  pay  wbltdi 
I  will  do  when  It  is  found  tbat  I  Cannot 
csose  him  to  pay.  I  tlilnfc  bowever»  to  get 
Judgmrat  against  blm  be  will  llk^  borrow 
of  bla  rdatiTeB  and  settle.  I  will  do  in  ttae 
premises  aa  I  think  best,  and  will  pash  the 
matter  to  a  settlanent  aa  rapidly  as  possible, 
and  advise  yon  when  I  have  accomplished 
something.  ' 

"Am  very  sorry  for  this  unexpected  tronble 
and  delay  In  our  aettlnnent.  No  one  could 
have  reasonably  expected  snch  a  complete 
failure  with  one  who  heretofore  was  so  suc- 
cessful. However  the  best  is  being  done  and 
yon  may  rest  easy.       Xonrs  very  truly, 

"S.  R.  Pyles.- 

Tbe  defendant  being  recalled,  after  some 
objections,  testified:  "Hiat  at  the  time  be 
wrote  the  letters  of  date,  respectlTely  October 
24,  1904,  and  July  31,  1905,  be  thought  he 
was  bound  and  had  not  consulted  an  attor- 
ney, and  he  did  not  consult  an  attorney  till 
time  that  action  was  taken  against  Mr.  Close 
on  the  note  sued  on.  That  up  to  this  time 
he  thought  and  believed  he  was  bound.  That 
he  then  consulted  with  one  attorney  at  law." 

It  is  not  necessary  to  state  other  evidence 
adduced.  Other  questions  asked  the  defend- 
ant as  to  his  belief  of  his  liability  on  the 
indorsement  when  he  wrote  the  letters,  and 
whether  he  consulted  counsel  after  the  letters 
were  written,  were  excluded.  The  defendant 
reserved  exceptions  and  assigns  errors  on  the 
rulings.  In  view  of  the  testimony  of  the  de- 
fendant on  these  points  admitted  In  evidence, 
as  above  stated,  there  Is  no  reversible  error 
in  the  rulings  complained  of. 

Error  Is  osslgned  on  the  rulings  of  the 
court  that  the  plaintiff  bare  the  opening  and 
conclusion  of  the  argument. 

In  the  absence  of  a  statute  or  rule  upon  the 
subject,  where  the  plaintlEC  has  anything  to 
prove  in  order  to  get  a  verdict,  whether  in 
an  action  ex  contractu  or  ex  delicto,  and 
whether  to  establish  his  right  of  action  or 
to  fix  the  amount  of  hla  damages,  the  right 
to  begin  and  conclude  the  argument  to  the 
jury  belongs  to  the  plaintlfT.  The  unvarying 
test  to  be  applied  is  which  party  would,  upon 
the  pleadings  and  record  admissions  and 
without  any  proof,  be  entitled  to  a  verdict 
If  the  plaintlBC  would  succeed  on  the  plead- 
ings alone,  the  defendant  may  begin  and  con- 
clude the  argument;  if  the  defendant  would 
succeed,  then  there  Is  something  for  the  plain- 
tiff to  prove  at  ttae  outset,  and  the  plalntlft 
nmy  b^in  and  conclude  the  argument  to  the 
Jury. 

Where  there  are  several  issues,  and  the 
plaintiff  has  anything  to  prove  under  any  one 
of  thern^  in  the  first  instance,  in  order  to  re- 
cover, the  right  to  open  and  close  the  argu- 
ment Is  with  him. 

In  every  case  where  the  genera!  issue  or  a 
general  or  special  dental  Is  pleaded,  the  right 


to  open  and  close  Is  wltb  tt»  gl^tlfl;  for 
tben  'be  bas  Bomethins  to  iwore  ia  tbs  first 
instance,  no  matter  what  may  be  the  natare 
of  the  controversy,  or  what  special  d^enses 
may  be  set  up.  1  Thomp.  on  Trials,  ^r.  228 
et  seq.;  Abbotfs  Trial  Brief,  896;  BmnswIdE 
&  W.  B.  Co.  T.  Wiggins,  118  Ga.  842.  39  S.  K 
551,  61  U  R.  A.  618,  and  exhaustive  note. 

Id  this  case  the  action  Is  on  a  promissory 
note;  but  there  Is  a  common  coimt  and  a  plea 
of  the  general  Issue,  whldi  reQuires  the  plain- 
tiff to  prore  somethliv  at  least  before  be  can 
recover.  Therefore  the  court  pr<^rly  mled 
that  the  right  to  open  and  conclude  the  ail- 
ment to  the  Jury  was  with  the  plaintiff. 

No  other  points  are  argued,  and,  no  errors 
appearing,  the  Judgment  Is  affirmed. 

All  concur,  except  HOCEEB,  J.,  absent 


CITY  OF  PENSACOLA  v.  JONES. 
(Supreme  Court  of  Florida.   Dec.  14,  1909.) 

1.  Municipal  Cobporations  (8  — Defec- 
tive Stbeets— Injubies  to  Pedesthiahs— 
City's  Liahility. 

Under  the  statutes  of  this  state  (Gen.  St. 
1900,  {  1017)  municipal  corporations  nave  the 
power  to  regulate  and  control  the  grading,  con- 
struction, and  repairs  of  all  streets,  pavements, 
and  sidewalks  in  such  municipalities,  respective- 
ly, and  as  a  result  of  this  power  they  are  re- 
quired to  exercise  reasonable  dilieence  m  repnir- 
mg  defects  in  streets  and  sidewalks  after  tlie 
unsafe  condition  thereof  is  known,  or  ought  to 
have  been  known,  to  them,  or  to  their  officers 
having  autfaorit;  to  act  for  tbem ;  aad  the  mu- 
nicipality ia  liable  in  damages  for  negligent  non- 
performance of  this  duty. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent.  Dig.  S  1S88;  Dec  Dig.  1 
766.*] 

2,  Municipal  Gobpohatiohs  (|  757*)  —  De- 
fective StBEKIS— REF.AIBS— DUTT  OF  ABUT- 
tlNQ  OWNEB, 

Where  a  statute  avAorfaees  the  city  to  re- 
qnire  abutting  owners  "to  construct  aoifonn  and 
substantial  sidewalks  around  their  several  lots, 
and  to  keep  the  same  in  repair,"  it  does  not  re- 
lieve the  City  of  its  duty  "to  exercise  reasonable 
dilizence  in  repairing  defects  in  *  *  *  side- 
walks," or  its  liability  for  n^Ugence  in  the  dis- 
charge of  this  duty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1592;  Dec.  Dig.  | 
757.*] 

8.  Municipal  Cobporations  (j  810*)  —  De- 
fective Sidewalks— iKjnaxBS  to  FEOBam- 
AH8— Pleading. 

In  an  action  to  recover  damages  from  a  mo- 

nicipality  for  injuries  received  because  of  defects 
in  a  sidewalk,  where  it  is  alleged  that  the  city 
"had  possession  and  control  or*  the  "street  and 
the  sidewalks  thereon,"  and  "knowingly,  wrong- 
fully, and  negligently  suffered  the  sidewalk"  "to 
become  and  remain  in  a  defective  and  unsafe 
condition  for  many  weeks  before"  the  injury, 
and  the  particular  defects  are  stated,  and  it  ia 
alleged  "that  the  defendant  knew  or  should 
have  known  that  said  defective  sidewslk  existed 
for  many  weeks  before  and  at  the  date  of  the 
injury,"  such  allegations  necessarily  import  that 
the  "sidewalk  was  not  reasonably  safe.** 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §S  1712,  1713;  Dec 
Tt  g.  i  81G.M 
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4.  MUHICTPAL  COBPOBATIOHS  (§  810»)  —  Oe- 
FECTIVB  SlDEWAI,KS— INJDBIES  TO  PEDEBTRI- 
AH&— PlEADINO— NEOLIGEKCB. 

Where  the  allegatioas  of  a  declaration  show 
ibat  a  clt7  waa  negligent  in  not  keeping  its 
otrectH  ia  repair.  It  is  not  necessary  to  allppe  ad- 
ditional negligence  in  not  keeping  the  Btieets 
lighted  BO  aa  to  warn  pedestriani  of  danger  caus- 
ed by  the  negligence  of  the  city. 

[E>3.  Note.— For  other  casea.  see  Municipal 
Corporations.  Cent  Dig.  §S  1712,  1713;  Dec. 
Dig.  S  816.*] 

(Syllabna  by  the  Coart.) 

In  Bana  Error  to  Circuit  Court,  Eacam- 
bla  Coanty ;  J.  K.  Wolfe,  Judge. 

Action  by  JanieB  M.  Jouea  against  tbe  City 
of  Penaaoola.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

John  B.  Jones,  for  plaintiff  In  error.  Wm. 

C.  Monroe,  fur  defendant  In  error. 

t 

WHITFIELD,  C.  J.  The  defendant  In  er- 
ror recovered  a  Judgment  In  the  circuit  court 
for  Escambia  county  against  the  city  of  Pen- 
sncola  for  Injuries  received  because  of  a  de- 
fective sidewalk  fu  the  city.  On  writ  of  error 
It  Is  urged  that  the  declaration  Is  fatally  de- 
fective, because  It  does  not  allege  that  the 
city  "owned  or  coustrncted  the  alleged  defect- 
Ire  sidewalk,"  or  that  the  "sidewalk  was  not 
reasonably  safe,"  or  that  "the  defendant  fail- 
ed to  have  the  defective  and  unsofe  places  In 
the  sidewalk  properly  guarded  or  lighted  so 
ns  to  warn  pedestrians  of  danger."  Under 
the  statutes  of  this  state,  municipal  corpora- 
tions have  the  power  to  regulate  and  control 
tbe  grading,  construction,  and  repairs  of  all 
streets,  pavements,  and  sidewalks  In  such  mn- 
nlclpalities  reepectlvely,  end,  as  a  result  of 
this  power,  they  are  required  to  exercise  rea- 
sonable  diligence  In  repairing  defects  In 
streets  and  sidewalks  after  the  unsafe  condi- 
tion thereof  Is  known,  or  ought  to  have  been 
known,  to  them,  or  to  their  officers  having  au- 
thority to  act  for  them ;  and  the  municipality 
Is  liable  In  damages  for  negligent  nonper- 
formance of  this  duty.  Section  1017,  Gen. 
St.  lOOG;  City  of  Daytona  v.  Edsou,  46  Fla. 
403,  34  South.  954. 

The  statute  authorizes  the  city  to  require 
abutting  owners  "to  construct  uniform  and 
substantial  sidewalks  around  their  several 
lots,  and  to  keep  the  same  In  repair" ;  but 
tills  does  not  relieve  the  city  of  Its  duty  "to 
exercise  reasonable  diligence  In  repairing  de- 
fects in  •  •  •  sidewalks,"  or  Its  liability 
for  negligence  In  the  discharge  of  this  duty. 

It  Is  alleged  that  the  city  "had  possession 
and  control  of  the  "street  and  sidewalks 
thereon,"  and  "knowingly,  wrongfully,  and 
negligently  suffered  the  sidewalk''  "to  become 
and  remain  In  a  defective  and  unsafe  condi- 
tion for  many  weeks  before"  the  Injury  com- 
plained of.  Tbe  particular  defects  caused  by 
broken  or  missing  boards  are  stated,  and  It  Is 
alleged  "that  defendant  knew  or  should  have 
known  that  aald  defective  sidewalk  existed 


for  many  weeks  before  and  at  the  date  of 
the  Injury."  These  allegations  necessarily 
Import  that  tbe  "sidewalk  was  not  reason- 
ably safe."  If  the  city  was  negligent  In  not 
keeping  the  streets  In  repair,  it  was  not  neces- 
sary to  allege  additional  negligence  In  not 
keeping  the  streets  lighted  so  as  to  warn 
pedestilans  of  danger  caused  by  the  negli- 
gence of  the  city. 

No  other  questions  are  argued. 

Tbe  judgment  Is  affirmed.  All  concur,  ex- 
cept HOCKEB^  J.,  absent 


COX  T.  STATB. 

{Supreme  Court  of  Florida.   Dec.  14,  1900.) 

1.  HOMICinE  {8  ISfi*)— AS3AUI.T  WITH  IKTENT 

TO  Kiix— Evidence— Phevious  Quabrbl. 
Testimony  going  into  the  merits  of  a  pre- 
vious quarrel  la  properly  rejected. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  S  30S;  Dec.  Dig.  g  1S9.»] 

2.  WlTNESBEB  (I  819*)  — TENDXB  — PBDBABLE 

Bias. 

Before,  one  Is  tendered  ss  a  witness.- testi- 
mony as  to  his  probable  bias  Is  Incompetent 

[Ed.  Kote.— For  other  eases,  see  Witnesses, 
Dec  Dig.  1819.*] 

3.  HoMIClbE  (H  192*}— ASSAITLT  TO  Knj>-DE- 
rsn  SRB— UVIDENCE. 

When  the  original  aggressor  in  a  difficult; 
defends  upon  the  ground  that  he  bad  honestly 
sought  to  evade  actual  injury  by  retreat,  super- 
induced by  the  sudden  dislocation  of  his  shoul- 
der, it  is  pennissible  for  him  to  prove  ,  by  a 
physician  the  condition  of  his  shoulder,  and  tbe 
consequent  likelihood  of  the  truth  of  the  state- 
menL 

[Eld.  Note.— For  ot^er  cases,  see  Homicide. 
Dec  Dig.  I  182.*] 

4.  CamiNAL  Law  (J  S29*)— TbiaIt— Instbuc- 
TioNB— Reasonable  Doubt. 

The  court  may  refuse  this  instruction:  "By 
a  verdict  of  not  guilty  you  do  not  npcessarily 
mean  that  the  defendant  In  truth  and  in  fact  is 
not  guilty  of  tbe  chai^;e,  but  such  verdict  may 
mean  that  tbe  prosecution  has  failed  to  produce 
sufiicient  evidence  to  convince  you  beyond  ii 
reasonable  doubt  of  the  defendant's  guilt,  or  it 
may  mean  that  ui>on  consideration  of  all  the 
evidence  you  are  not  convinced  beyond  a  rea- 
sonable doubt  and  to  a  moral  certainty  of  the 
defendant's  guilt." 

I  Ed,  Note. — For  other  cases,  see  Crimiaal 
Law,  Cent  Dig.  1  2011;  Dec  Dig.  §  829.* j 

5.  Assault  and  Battebt  ({  54*)— Aqobavat- 

£D  Assault. 

Tlie  statement  by  one  armed  with  a  knifp, 
placing  a  hand  upon  another,  "If  you  draw  a 
pistol  or  a  knife.  I  will  cut  your  throat,"  may 
or  may  not  constitute  an  aggravated  assault  de- 
pendent upon  other  circumKtances ;  the  condi- 
tion annexed  not  being  snch  as  neither  party 
can  control  or  alter. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec  Dig.  S  54.*] 

(Syllabus  by  the  Court) 

In  Banc.  Error  to  Circuit  Court,  Gadsden 
County;  J.  W.  Malone,  Judge. 

Hardy  Cox  was  convicted  of  afr^avated 
assault  and  he  brines  error.  Reversed. 
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W.  H.  EIIls  and  R.  H.  Bnford,  for  plalntltt 
In  error.  Park  Trammell,  Atty.  Gen.,  for  tbe 
State. 

COCKRGLIj,  J.  Cox  was  Indicted  of  an 
assault  with  a  deadly  weapon  with  Intent  to 
murder  F.  W.  Smith,  and  -was  convicted  of 
an  aggravated  assault 

As  the  case  Is  reversed,  we  need  not  con- 
stder  the  assignment  based  upon  the  refusal 
of  a  continuance. 

There  was  no  error  In  overruling  a  question 
propounded  to  the  witness  F.  W.  Smith  If  he 
had  not  -goiv^  Into  Cox's  yard.  There  had 
been  testimony  by  Smith  as  to  a  previous 
difficulty  between  him  and  Cox,  and  the  ques- 
tion tended  mo^ly  to  the  merits  of  that  pre- 
vious quarrel,  which  was  not  an  issue. 

There  was  also  no  error  In  refusing  ques- 
tions asked  this  witness  as  to  rivalry  and  ill 
feeling  between  Cox  and  one  Brocken.  It  is 
suggested  that  it  tended  to  discredit  Brock- 
en  aa  a  witness  by  showing  bias  and  preju- 
dice. A  sufficient  reply  to  the  suggestion  la 
that  Brocken  had  not  then  t>ecome  a  witness. 

Tbe  defendant^  having  testified  to  facts 
tending  to  show  be  was  the  original  aggressor 
In  the  fight,  proceeded  to  testify  further  that 
he  had  sought  to  retreat  before  real  harm 
was  done,  being  induced  thereto  by  the  dislo- 
cation of  his  left  shoulder,  which  rendered 
him  Incapable  of  sustaining  the  combat,  and 
that  Smith,  upon  seeing  the  retreat  and  the 
disabled  condition,  renewed  the  attack,  where- 
upon tbe  defradant,  thinking  himself  In  dan- 
ger of  great  bodily  harm,  cut  Smith  with  a 
knife.  To  bolster  ap  this  theory  of  self-de- 
fttise,  he  called  as  a  witness  a  physician  and 
propounded  this  question,  "Do  yon  know 
whether  or  not  Hardy  Cox  has  any  perma- 
nent or  dinmic  injury  to  his  left  shonlder?" 
which  question  was  rejected  npim  the  objeo 
tlon  that  it  was  irrelevant  and  Immaterial. 
We  think  the  qoestion  should  have  been  an- 
swered. The  account  of  the  shonlder  Jump- 
ing out  of  place  upon  tiie  slight  force  used 
here,  coming  as  It  did  from  the  mouth  of  a 
most  Interested  vitness,  called  loudly  for 
corroborative  evidence,  and  its  prompt  tender 
should  not  have  been  declined.  Tbe  court 
charged  the  Jury  upon  tbe  theory  of  self-de- 
fense  fay  an  original  aggressor  who  had  In 
good  faith  abandoned  the  difficulty,  but  by 
refusing  to  receive  the  pfaysldan's  testimony 
to  a  large  extent  deprived  ttie  accused  of  the 
defense. 

We  find  no  further  error  in  tbe  record. 

Tbe  defense  requested  this  ittstruction:  "By 
a  verdict  of  not  gnllty  you  do  not  necessarily 
mean  tiiat  tbe  defendant  In  tnith  and  In  fact 
Is  not  gnllty  of  the  charge,  but  such  verdict 
may  mean  that  the  prwecntlon  has  failed  to 
produce  sufficient  evidence  to  convince  yon  be- 
yond a  reasonable  doubt  of  the  defendant's 
guilt,  or  It  may  mean  that  upon  consideration 
of  all  the  evidence  yon  are  not  convinced  be- 


yond a  reasonable  doubt  and  to  a  moral  eer- 
Uinty  of  the  defendant's  guilt"  This  was 
refused,  but  the  court  diarged  Inter  alia: 
"Tbe  defendant  Is  presumed  to  be  innocent  at 
these  several  (rffeiues,  and  that  presmnption 
oontlnneB  throoghont  every  stage  of  tlils  trial 
until  overcome  by  evidence  which  satisfies 
you  of  bis  guilt  beyond  a  reasonable  donbt" 
Also:  "And  if  you  have  a  reasonable  donbt 
of  the  def«idant'B  guilt,  yon  should  sive  him 
the  bmefit  of  sncb  donbt  and  acquit  tabm.'* 

No  anttaorlty  is  cited  In  support  of  tbe  re- 
quested Instruction,  and  we  do  not  care  to  In- 
graft it  upon  oar  system  of  Jnrlspmdoice. 
Our  Juries  are  well  advised  generally  that  the 
state  must  prove  by  evidence  adduced  upon 
the  trial  eveiy  material  tact  constituting  the 
crime  aa  charged,  else  the  deftadant  should 
be  acquitted,  and  to  this  tttBct  was  the  Jury 
In  this  case  specifically  instructed. 

The  court  reused  to  burtmct:  **If  yoo  be- 
lieve from  the  evidence  that  tbe  defendant 
crossed  tbe  street  to  meet  Smith,  and  liad 
an  open  knife  in  his  band,  and  placed  his 
hand  upon  Smith's  shoulder,  and  said,  'If  yon 
draw  a  pistol  or  knife,  I  wUl  cut  your  tbroaf 
th«i  tbe  court  chai^  you  that  these  facts 
alone  dp  not  constltnte  aggravated  assaalt" 
The  theory  for  the  inBtructi<m  Is  tliat  the 
condition  destroyed  the  threat;  that  the 
words  explain  away  tbe  act  But  the  antbor- 
Ity  dted,  2  Bishop's  New  Criminal  Law.  par. 
S6,  does  not  snstaln  it  The  illustrative  con- 
ditions tbwe  given  are  sncb  as  neither  party 
c^n  control  or  alter.  Moreover,  In  the  Instant 
case  the  statement  was  so  Interwoven  with 
other  facts  and  circumstanceB  aa  to  render  it 
Imprt^r  so  to  segregate  It,  and  it  was  for 
tbe  Jury  to  say  whether  there  was  a  real  or 
apparent  attempt  to  do  personal  violence. 

Tbe  Judgment  Is  reversed.  AU  concur,  ex- 
cept HOOKER,  J..  aWnt 


NORMAN  et  al.  v.  BEEKMAN  et  at 

(Supreme  Court  of  Florida.   Nov.  90.  1900. 
Beadnotes  Filed  Jan.  7, 1910.) 

1.  Ejbctuent  (5  20*)— PUAOinG— EquiTABU 

Pleas. 

I'leaa  on  equitable  grounds  to  an  action  in 
ejectment,'  praymg  that  the  interest  of  a  feme 
covert  plaintiff  be  charged  in  equitj  with  an 
agreement  la  writin*  tespecting  tbe  landa.  inef- 
fective to  convey  the  legal  titla,  ate  properly 
Btricken. 

[Ed.  Note.— For  other  cases,  see  Ejectment. 
Dec.  Dig.  §  26.*] 

2.  Evidence  (5  343")  —  Docujcehtabt  Bvi- 

DENCE— DREDS— OEBTinED  OOFT. 

A  certified  copy  of  a  deed  of  eoDveyanee 
executed  in  18S5  by  a  Florida  corporation,  un- 
der its  corporate  seat,  signed  by  ita  pmident, 
and  acknowIedKed  by  him  before  a  proper  of- 
ficer, is  admissible,  even  though  attested  by  bat 
one  witness. 

[Ed.  Note.—For  other  cases,  see  Evidence. 
Dec.  Dig.  i  343.*] 
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9.  Taxatioh  (I  765^Tax  Dnn>-OitioiAi. 

SSU^NBCBSaiTT. 

A  tax  deed  execoted  in  lOM  by  the  clerk  an- 
der  a  private  BcroU  b  Invalid,  and  the  placing 
of  the  official  seal  to  the  certificate  of  recorda- 
tion iDdoreed  npoa  the  loBtniment  ia  not  an  at- 
taching of  the  ofltdal  teal  to  it*  execotion. 

[Bd.  Notew— For  other  eaaei.  eee  Taxation, 
Cent.  Dig.  1 1S24 ;  Dec.  Dlf.  |T65.*] 

4.  EJXCniBIfT  <|  8S*)— PIXIDIHO  AECD  P»>Or- 
VABIAIfCB, 

Proof  that  the  lands  in  controversy  are  tbe 
aeparate  property  of  the  married  woman  is  not 
a  variance  In  an  action  of  ejectment  by  "V.  B., 
Joined  by  her  bueband.  J.  B.,"  even  thongh  tbe 
deciaration  concludea  that  the  "plaintiffs  claim 
title." 

[Bd.  Ifote.— For  other  casea,  aee  Ejectment, 
Dec:  DiS.  1  6B-*] 

5.  BncncxHT  (|  100*)— Evidekck— Affibua- 

TIVB  GBAaaB. 

Where  the  defendanti  in  ejectment,  who 
fail  to  object  to  the  Introduction  of  deeds  that 
may  be  incomplete  by  reason  of  exceptions  not 
definitely  located,  fail  to  connect  themselves  with 
any  title,  paper  or  possessory,  or  sngeest  a  let- 
ter title  elsewhere,  tbe  affirmative  diarga  for 
them  may  tie  refoaed. 

[Ed.  Xote.— For  other  caaea,  aee  Ejectment, 
Cent  Dig.  I  812;  Dec.  Dig.  I  ITO.*] 

6.  BjvcniBifT  (I  127*>— Bbootxbt  or  Mxbhb 
Pboitts— Damao  bb. 

In  tbe  statutory  action  in  ejectment,  the 
plaintilf  may  recover  the  land  in  cootroveny, 
tAgethernrith  mesne  profits,  which  latter  in- 
clude damages  for  waste  and  dilapidation. 
TEA.  Note— for  other  easee,  aee  E^Jectment, 
Dig.  S  127.*] 

7.  BracnraivT  (1 182*)— Daxaokb. 

In  ejectment  tbe  damagea  allowed  are  those 
In  actions  of  trespass  vi  et  armia,  not  trover  and 

conversion. 

[Bd.  Note.— For  other  casea,  see  Ejectment, 
Dec.  Dig.  I  182.*] 

8.  EjECniENT(8  182*)— DAVAOBS  — INJUBIBB 
TO  FBBBBOU). 

In  ejectment  the  Injury  is  to  the  freehold, 
and  the  true  measure  of  damagea  Is  tbe  Injury 
done  to  that  freehold,  whether  by  withholding 
tbe  profits  thereof  from  the  freeholder  or  the 
waste  and  dilapidation  committed  thereon. 

[Ed.  Note.~For  other  cases,  see  Ejectment, 
Cent.  Dig.  H  444-452;  Dec  Dig.  S  132.*] 

9.  EjEcniEirr  (|  135*)  —  Dauaoes  —  Cuttino 

AHD  KEUOVINO  wood. 

In  determining  in  ejectment  the  amount  of 
damages  for  cotting  and  removing  wood,  the 
Jury  are  not  limited  to  the  value  of  that  scttially 
cut  and  removed ;  they  may  and  should  also  con- 
Kider  the  effect  which  the  cutting  has  bad  upon 
the  place  wasted.  In  ascertaining  this  it  ia  com- 
petent to  show  tbe  difference  In  value  of  the 
lands  before  and  after  the  connnission  of  the 
wsste  and  Incidentally  the  maifcet  value  of  tbe 
turpentine  taken. 

[Ed.  Note.'-For  other  caaea,  aee  Ejectment, 
Cent.  Dig.  ff  459,  460;  Dec:  Dig.  |  135^*1 
(Syllabus  Iv  the  Courts 

In  Banc.  Eirror  to  drcnit  Oonr^  Pasco 
•County;  J.  B.  Wall,  Judge. 

Actlaa  Iqr  Tiota  P.  Bcdcinan  and  Joha  C. 
Bedtman  against  J.  B.  Norman  and  otbera. 
Judgment  for  plalnttfte,  and  defendants  bring 
error.  Rerersed. 


Glen  ft  Hlmes  and  3.  A.  Hendley.  (or  plain- 
tUfa  In  error.  Macfarlane  te  Davla,  Qe&  W. 
Dayton,  and  K.  I.  McKay,  for  deCnidants  In 
error. 

COCKRELL,  J.  This  Is  an  action  In  eject- 
ment brought  by  Viola  P.  Beekman,  Joined 
by  her  husband,  for  the  recovery  of  certain 
lands  lying  In  Pasco  county,  together  with 
mesne  profits  and  damages  for  strip  and 
waste  by  reason  of  tarp^tinlng  the  tr^s. 
Pleas  of  not  guilty  and  not  in  possession  were 
Interposed,  as  also  pleas  upon  equitable 
grounds  and  a  special  plea  setting  up  the 
uature  of  tbe  possession ;  demurrers  and  mo- 
tions to  strike  these  latter  pleas  were  inter- 
posed and  sustained ;  and  separate  errors  are 
assigned  upon  the  striking  of  the  pleas  on 
equitable  grounds. 

The  first  of  these  pleas  avers.  In  short: 
That  the  lands  in  controversy  are  the  sepa- 
rate statutory  property  of  the  plalntlfC  Mrs. 
Beekman ;  Uiat  In  August.  1901.  she  entered 
Into  an  agreement  in  writing  with  one  Flan- 
agan for  the  benefit  of  ber  said  pn^wty, 
whereby  she  ondertocdc  to  sell  him  the  tlm- 
ber  On  tbe  land,  tbe  consideration  being 
Flanagan's  agre^ent  - to  redem'tbe  lands 
from  tax  sales  and  to  deliver  the  tax  receipts 
and  certificates  then  held;  that  the  defend- 
ants acquired  tbeir  rights  through  the  said 
Flanagan  and  are  exercising  the  rights  of 
turpoitlnlng  thereunder ;  and  they  pray  that 
the  lands  "be  Charged  In  equity  with  the  said 
agreement,  or  tbe  uses,  rents,  and  profits 
tberettf  sequestered  to  the  end  that  tbe  said 
agreement  may  be  properly  charged  in  equity 
against  said  premises.  The  writing  was  nel* 
ther  sealed,  witnessed,  nor  acknowledged,  and 
it  la  admitted  the  legal  title  did  not  pass. 
The  relief  sought  by  this  plea  Is  strictly  af- 
flrmatlT^  not  mwely  a  setting  forth  of  equi- 
table gromids  why  the  plaintiff  should  not 
recover  possesion,  and  If  admitted  would  go 
rather  to  tbe  measure  of  damages  tbuk  to  tbe 
rl^t  of  action.  Smith  t.  Love,  4»  Fla.  230, 
38  South.  876 ;  Pensacola  Lumber  CO.  r.  8.-I. 
Co.,  00  Fla.  244,  89  South.  780. 

The  other  plea  on  equitable  grounds  was 
properly  stricken  for  tbe  same  reason. 

At  the  trial  the  plalntlfFs  put  In  evidence 
as  a  link  In  their  chain  of  title  a  certified 
c<^  of  deed  executal  in  188S  by  a  Florida 
corporation,  under  it>  corporate  snl,  signed 
by  Its  presidwt.  In  the  presence  of  one  wit- 
ness; the  acknowledgment  being  made  by 
the  president  before  a  proper  ofllcw.  Objec- 
tion was  mado  to  its  Introductlw  upon  the 
ground  that  It  was  not  executed  in  tlie  pres- 
ence of  two  witnesses,  and  tbe  question  Is 
now  fairly  before  us  for  dedsion. 

In  Margarnm  t.  J.  S.  Christie  Orange  Co., 
87  Fla.  165,  19  South.  637.  a  doubt  was  en- 
tertained as  to  tlie  necessi^  for  witnesses  In 
deeds  of  conreyance  by  a  corporation  organ- 
ized under  the  act  of  1868,  and  In  Intema- 
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tlonal  Kaolla  Ca  t.  Yatue,  60  Fla.  641,  46 
South.  9,  ve  Bald  pa«lm:  *'It  would  seem 
ttaat  the  deeds  of  corporatlonB  are  not  re- 
quired to  be  witnessed  by  anbscrlblng  witness- 
es, but  that  our  statute  recoffolzea  the  doc* 
trioe  nnlrersally  obtaining  that  corporations 
In  such  matters  speak  and  act  throngrh  their 
corporate  seal." 

The  thirtieth  section  of  chapter  1039,  p. 
V^,  Laws  1868  ( the  general  corporation  act) 
reads:  "It  shall  be  lawful  for  any  corpora- 
tion to  convey  lands  by  deed  sealed  with  the 
common  seal  of  said  corporation,  and  signed 
by  the  president,  or  presiding  member,  or 
trustee  of  said  corporation,  and  such  deed 
when  so  executed  shall  be  recorded  by  the 
recorder  In  the  county  clerk's  office  of  the 
county  where  the  land  lies  in  like  manner 
with  other  deeds  and  no  further  proof  shall 
be  deemed  necessary  to  commit  the  same  to 
record."  At  the  time  and  for  60  years  prior 
to  the  passage  of  this  act,  the  statutes  avoid- 
ed deeds  of  conveyance,  not  having  two  sub- 
scribing witnesses,  and  also  provided  for  ac- 
knowledgment by  the  "party  or  parties"  be- 
fore designated  officers  or  proof  by  a  sub- 
scribing fitness,  and  we  can  read  the  act  of 
186S  only  as  dispensing  with  the  necessity 
for  witnesses  and  acknowledgment  The  Leg- 
islature may  well  have  concluded  there  was 
less  danger  of  foigery  of  corporation's  seal 
than  of  an  IndiTidual's  signature  and  so  dis- 
pensed with  the  necessity  of  wItnessM.  In 
construing  a  very  similar  act  In  East  Coast 
Lumber  Go.  t.  Ellls-Toung  Co.,  65  Fla. 
text  258,  45  South.  820,  we  held  that  witness- 
es were  not  essential  to  the  validity  of  a  deed 
executed  by  tbe  trustees  of  the  internal  Im- 
provement fund. 

The  question  mooted  in  tbe  Margarum  Case, 
supra,  recurs,  wbat  effect  did  tbe  subsequent 
act  of  1873  (Laws  1873,  p.  18,  c.  1939),  bearing 
tbe  title  "An  act  providing  for  the  acknowl- 
edgment of  deeds  and  other  conveyances  of 
lands."  have  upon  chapter  1639?  The  re- 
strictive feature  of  the  title  was  pointed  out 
by  this  court  In  1882,  and  a  section  of  the  act, 
not  here  involved,  was  declared  not  embraced 
therein.  Carr  v.  Thomas,  IS  Fla.  736.  There 
has,  moreover,  been  a  legislative  Interpreta- 
tion of  the  effect  of  the  later  act,  as  appears 
by  the  first  revision  of'  our  laws.  In  the  Re- 
vised Statutes  of  1892  we  find  part  of  sec- 
tion 30  of  chapter  1639  re-enacted  and  trans- 
ferred to  the  title  of  alienation  by  deed,  being 
section  1055  of  that  revision,  which  reads: 
"Any  corporation  may  convey  lands  by  deed, 
sealed  with  Its  common  seal  and  signed  in 
Its  name  by  the  president  or  chief  executive 
officer  of  the  corporation."  But  the  provision 
In  the  original  act  as  to  record  without  ac- 
knowledgment has  been  eliminated.  The  re- 
visers, with  legislative  approval,  evidently 
construed  tbe  act  of  1873  as  covering  only  the 
acknowledgment  of  tbe  deed  for  record  and 
not  Interfering  with  the  previous  special  pro- 
vision or  to  the  manner  of  executing  a  deed 


of  conveyance  by  a  corporatloD.  There  may, 
too,  be  some  significance  In  the  <dange  of  the 
words  "party  or  parties"  used  In  the  original 
act  of  1888  (Comp.  Laws  1839,  p.  202}  to  the 
word  "persons"  used  In  the  first  section  of 
the  act  of  1873,  and  fortha  In  the  fact  that 
In  the  l^slative  revision  this  first  section, 
declaring  how  deeds  shall  be  executed,  is  en- 
tirely Ignored,  and  resort  Is  had  solely  to  the 
act  of  1828. 

We  are  clear  thtlt  chapter  19^,  providing 
for  the  acknowledgment  of  deeds  generally, 
whidi  has  no  repealing  clause,  should  not 
by  Implication  be  htid  to  repeal  the  special 
charter  law  of  corporations,  antborizlng  them 
to  convey  lands  by  deed,  sealed  with  the  com- 
mon seal  and  signed  by  the  prescribed  officer. 

It  is  suggested  by  counsel  that  the  attesta- 
tion of  the  deed  is  ao  part  of  Us  exeeotion. 
citing  18  Cya  667,  and  that  the  act  of  1868 
refers  only  to  execution.  The  statenait  In 
that  publication  Is  based  upon  cases  decided 
in  Mlnn^ta  and  Oregon  holding  that  the 
legal  title,  as  between  the  parties,  passes, 
though  the  deed  be  not  witnessed.  In  other 
states,  however,  the  statute  of  frauds  re- 
quired only  the  signature  of  the  grantor,  and 
the  provision  for  witnesses  la  found  In  the 
recording  acts;  while  with  us  the  same  sec- 
tion making,  signing,  sealli^,  anOi^ellrery 
prerequisite  to  the  passing  of  the  legal  title 
makes  the  attestation  of  two  subscribing  wit- 
nesses equally  and  alike  a  prerequisite,  and  we 
can  see  no  reason  for  separating  two  acts  in 
point  of  dignity  or  Importance,  nor  Impute  to 
the  Legislature  knowledge  of  the  existence  of 
one  and  ignorance  of  tbe  other,  in  so  impor- 
tant, widely  known,  and  time-tried  l^isla- 
Uon. 

The  court  did  not  err  In  OTermlliig  the 

objection. 

We  think,  however,  the  court  did  err  in 
admitting  a  tax  deed,  introduced  as  a  sup- 
plemental or  auxiliary  source  of  title.  Tbe 
deed  Is  executed  by  "H.  H.  Henley,  Clerk. 
Ct  Ct.  Pasco  County,  Florida,"  and  sealed 
only  by  the  word  seal  written  within  paren- 
theses; no  official  seal  being  attached  to  the 
execution  of  the  Instrument,  while  on  the 
back  of  the  Instrument,  and  far  removed 
from  this  signature,  bis  official  seal  is  at- 
tached to  the  statement  that  the  instru- 
ment was  by  him  recorded.  The  instrument 
was  signed  in  January,  1004,  and  the  tes- 
timonium clause  in  the  skeleton  forna  for 
tax  deed  set  forth  in  chapter  5113,  p.  2&. 
Laws  1903,  concludes:  "Have  executed  this 
deed  and  have  hereunto  set  my  official  sig- 
nature and  seal  at   in  tbe  county  of 

 y  state  of  Florida,  on  this  day 

of  A.  D.  19  .  (Seal.)  Clerk  of  Cir- 
cuit Court,    County,  Florida" — omit- 
ting attestation.  It  is  contended  the  act 
.calls  for  the  official  signature,  but  not  the 
official  seal.  This  construction  Is  at  beet  but 
a  narrow  one  and  seems  to  be  conclusively 
settled  by  tbe  general  law  then  and  for 
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many  yean  theretofore  on  the  atatnie  books, 
now  Gen.  8L  1806,  |  660^  provkUng  that  oil 
tnx  deeds  "shall  be  signed  by  the  clerk  of 
the  circuit  court,  i^ll  be  witnessed  as  oth- 
er deeds,  and  the  seal  of  the  clrcnit  cloic 
attached  thereto,  and  shall  be  acknowledged 
or  proven  aa  other  deeds";  the  seal  to  be 
attached  as  part  and  parcel  of  tha  execution 
of  the  deed,  not  Indiscriminately  nor  to  an 
accidental  and  Incidental  statement  upon  a 
deed  that  some  snbseqnent  act  has  been 
done  an  officer,  an  act  affecting  neither 
the  execution  nor  acknowledgment 

At  the  close  of  the  testimony,  the  defend- 
anta  requested  the  afflrmatlve  charge,  upon 
the  idea  that  the  plaintiffs  bad  not  prored 
title.  Two  tiieorlM  are  urged  as  supporting 
the  right  to  this  charge. 

It  is  insisted  that  the  title,  If  proven,  was 
in  the  wife  alone  and  not  jointly  in  the  hus- 
band and  wife.  We  find  no  variance  here. 
The  action  is  prosecuted  by  "Tlola  P.  Beek- 
man.  Joined  by  her  husband,  John  O.  Beek- 
man,**  thus  clearly  indicating  that  the  lands 
are  claimed  as  the  separate  property  of  the 
wife,  and  that  the  husband  joins  therein 
merely  to  assume  the  responsibility  for  the 
costs  of  the  litigation  and  to  subject  to  ad- 
judication whatever  of  right  under  the  laws 
of  Florida,  may  be  cast  upon  the  husband  as 
such,  and  the  statement  of  the  declaration 
that  "the  said  plaintiffs  claim  title"  la  con- 
trolled by  the  character  in  which  they  bring 
the  action.  No  defendant  could  possibly  be 
mtoled  by  this  language,  and  it  IS  the  ordi- 
nary and  usual  manner  In  Florida  of  bring- 
ing actions  In  ejectment  for  the  wife's  sepa- 
rate estate.  The  statute  authorizing  married 
women  to  sue  in  their  own  names  Is  permls- 
bIto  only,  not  mandatory,  and  does  not  de- 
stroy the  former  practice  of  Joining  the  hus- 
band, should  he  so  desire. 

It  is  further  urged  the  defendants  were 
entitled  to  the  afflrmaUve  charge  because 
of  certain  exceptions,  not  definitely  located 
In  a  deed  from  Jamea  F.  Keeney  to  Cbarlea 
P.  Seeney,  the  former  husband  of  the  plain- 
tiff, and  ftom  Cora  M.  Keeney  to  the  same 
Viola.  The  defendants  had  failed  to  Intro- 
duce any  evidence  to  connect  themselves 
with  the  Keeney  or  any  title,  paper  or  pos* 
seasory,  nor  do  they  appear  to  have  offered 
any  objection  to  these  deeds  as  being  in- 
complete, nor  was  sumestlon  made  that  a 
better  title  might  be  elsewhere.  TTnder  these 
conditions  we  think  a  prima  facie  case  hnd 
been  made  out,  and  the  peremptory  inatruc- 
tlon  for  the  defendants  was  properly  refused. 

It  may  be  that,  if  properly  broi^bt  to  the 
attention  of  the  court  and  jury,  the  admis- 
sions of  the  defendants  in  their  verified 
pleas  filed  In  this  case  would  act  as  an  es- 
toppel, and  the  plaintiffs  would  not  be  ford- 
ed to  go  back  of  the  title  there  referred  to; 
but  of  this  we  express  no  fixed  opinion. 

There  Is  serious  difficulty  upon  the  meas- 
nre  of  damages  allowed.  The  case  was  sub- 
mitted upon  the  theory  that  the  defendants 
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were  wlllfnl  treapassers  and  to  be  penalized 
to  the  highest  value  of  tba  torpratlne  that 
might  have  been  produced  from  the  trees 
duriiv  their  occupancy. 

It  is  first  urged  that  the  statutory  inhibi- 
tion against  Joining  replevin  and  ejectment 
with  each  other  or  with  other  causes  of  ac* 
tion,  Oen.  St  1806^  I  ISfiO,  forbids  the  re- 
covery In  ejectment  for  the  trespass  upon 
the  land.  The  applicability  of  the  statute, 
however,  will  be  governed  by  what  the  stat- 
utory action  of  ejectment  Includes  within 
Itself.  Under  Gen.  St  1806, 1 1068,  the  plain- 
tiff in  ejectment  recovers  **tbe  land  in  con- 
troversy, togethCT  with  mesne  profits";  but 
it  Is  Insisted  that  under  tbe  statute  rental 
value  only  can  be  recovered.  In  Ashmead  v. 
Wilson,  22  Fla.  265,  this  court  undertook  to 
settle  the  practice,  nottng  the  apparent  dia- 
crepancy  between  the  allowance  of  mesne 
profits  by  the  words  of  tbe  statute  while  the 
form  of  the  declaration  prescribed  therehi 
lofrind  rather  to  a  claim  for  use  and  occupa- 
tion, but  it  was  declared  that  the  object  of 
tbe  statute  was  to  do  away  with  the  neces- 
sity of  bringing  two  separate  actitms  and  to 
provide  for  a  final  settlement  both  as  to  the 
land  and  damages  for  the  detention  thereof, 
in  one  action;  and  further  that  In  an  action 
for  mesne  profits  damages  tor  waste  and 
dilapidation  could  be  recovered.  While  It 
may  be  true  that  this  declaration  may  not 
have  been  essential  to  the  decision  of  that 
partlcniar  caae,  yet  It  has  stood  unreversed 
and  unquestionable,  so  far  aa  our  opinions 
show,  for  more  than  20  years  aa  the  deliber- 
ate view  of  the  court  upon  the  comprehen- 
siveness of  tbe  action  of  ejectment  It  ia  In 
line  with  modem  tendencies  towards  simpli- 
fication of  the  practice.  So  far  as  we  can 
see,  no  one  can  Justly  complain  of  the  settle- 
ment of  the  whole  controversy  In  the  one 
action,  and  the  practice  there  declared  Is 
again  adopted  aa  the  proper  construction  of 
the  statute.  In  the  declaratitm  before  us  the 
plaintiff  specifically  asked  for  damages  for 
waste  and  dilapidation,  putting  the  defend- 
ants directly  on  notice,  and  the  pleading  is 
not  here  questioned. 

In  the  Ashmead  Case,  however,  the  dant 
ages  to  be  allowed  are  those  In  actions  of 
trespass  vl  et  armls,  not  trover  and  conver- 
sion, and  It  was  error  to  submit  the  cause 
to  the  Jury  to  find  damages  as  In  trover. 
Tbe  case  relied  on  by  the.  defendants  In  er> 
ror  (Wright  v.  Skinner,  S4  Fla.  453, 16  South. 
335),  a»  also  Ibi  basic  predecessor  (Wooden- 
Ware  Co.  V.  United  States.  106  U.  S.  432,  1 
Sup.  Ct.  398,  27  L.  Ed.  230),  were  in  trover, 
and  tbe  rule  of  damages  Is  Industriously 
confined  to  that  class  of  actions.  Here  the 
Injury  Is  to  the  freehold,  and  the  true  meas- 
ure of  damages  Is  the  injury  done  to  that 
freehold,  whether  by  withholding  the  profits 
thereof  from  the  freeholder  or  the  waste 
and  dilapidation  committed  thereon.  We 
adopt  the  rule  found  In  4  Sutherland,  Dam- 
ages, 1034:   **In  general,  this  damage  (for 
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waste)  Is  the  amount  tbe  estate  ts  diminish- 
ed tboeby  in  value.  In  determining  the 
amount  of  damages  tor  cutting  and  remoT- 
ing  wood  tbe  Jnry  are  not  limited  to  the 
value  (tf  that  actaally  cut  and  removed; 
tbey  mar  and  should  also  consider  the  effect 
which  the  cutting  has  bad  upon  the  place 
wasted.  The  damages  are  equal  to  the  solid 
and  permanent  Injury  to  the  Inheritance." 
To  ascertain  what  that  Injury  may  be,  It  la 
competent  to  show  the  difference  In  value 
ot  the  lands  before  and  after  the  commis- 
sion of  the  waste,  and  Incidentally  the  mar- 
ket value  of  turpentine  at  the  time  and 
place  may  entco-  into  that  calculation.  Im- 
proper management  may  have  prodnced  a 
low  return  from  turpentine  gathered,  and 
the  true  owner  should  not  be  charged  with 
this  mismanagement  The  lands  here  In- 
volved were  apparently  wild  lands  with  lit- 
tle or  no  rental  value,  and  practically  tbe 
sole  basis  for  damages  Is  the  depreciation  In 
their  value  caused  by  the  turpentine  opera- 
tions. There  was  no  evidence  of  good  faith 
on  defendant's  part,  nor  do  they  claim  any 
diminution  of  the  damages  on  that  ground. 

What  we  have  said  will  probably  prevent 
error  on  another  trial,  and  further  discus- 
sion of  the  assignments  of  ernw  is  not  deem- 
ed necessary. 

The  Ju^ment  is  reversed. 

WHITFIELD,  a  J.,  and  PARKHILL, 
TAYLOR,  and  SHACKLErOBD,  JJ.,  con- 
cur. 

HOCKER.  J.,  absent  concurred  In  the 
opinion  as  prepared. 


HATER  V.  EORNEOAY  et  aL 
(Supreme  Court  of  Alabama.    Nov.  10,  1809^) 

1.  BnCDTOBS  AHD  AOHINISnATOBS  (|  180*}— 

EjKCTitBHT  BT— Lands  or  Irtestatb— Ni- 

CESSITT. 

Ad  admialstrator  may,  Id  certain  cases  as 
provided  by  statute,  maintaio  ejectment  Against 
tbe  heirs  or  strangers  to  recover  the  lands  of 
hit  Intestate,  but  only  when  U  is  necessary  for 
tbe  purposes  of  adminiatration. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {  539:  Dec  Dig.  ( 
130.*] 

2.  ExEcnroBS  aitd  ADviNxsTaAToas  ({  129*)— 
Rights  and  Powers--Lai«ds  or  Intbstatb. 

An  administrator  has  no  estate  in  or  title 
to  tbe  lands  hii'lnteatate,  bat  only  the  right 
and  power,  given  exclusively  by  statute,  to  in- 
tercept tbe  rents  in  certain  cases  for  certain  par- 
poses,  and  to  recover  the  land  for  tliis  purpose< 
and  to  sell  it  If  necessary  to  pay  the  decedent's 
debts,  or  he  may  In  certain  cases  sell  for  dis- 
tribution among  the  heirs. 

SE!d.  NotCi^For  other  cases,  see  Ezecntors  and 
ministiatnr^  Cent  Dig.  f  S3S;  Dec  Dig.  | 
129.*] 

8.  EXECCTOBS  ANn  Aduinibtbators  (1 130*)— 
Lands  of  Intestatb—Riqht  to  Recovbb. 
An  administrator  cannot  recover  the  lands 
of  bis  intestate  from  tbe  heirs,  who  are  the 


legal  owners,  without  showing  the  necessity,  or 
tbe  contingency,  or  tlie  liappoiinc  of  tlie  event 
tor  wUch  the  statute  antlionHe  him  to  maintain 
such  action. 

FEd.  Note.— For  oOer  cases,  see  Executors  and 
Administrators.  Cent  Dig.  S8T-G40;  Deb 
Dig.  I  180.*] 

4.  EXBCUTOBS  and  ADHIHXBTaATCna  Q  129*V- 

Lands  or  iNTESKan— Assomttzoh  or  CoR- 

TBOL— TBXSPASS. 

Where  an  admlnlstntor  attempts  to  as* 
sume  the  control  of  the  lands  of  hia  intestate, 
without  the  necessity  or  contingency  provided 
by  statute  arising  he  is  a  treqwsser  as  against 
the  heirs. 

lEd.  Note.— For  other  eases,  see  Bzecnton  and 
AdminUtiatots,  Cent  IMrfi  533,  tSS;  Dec 
Dig.  {  120i*] 

5.  ExEcuTois  Airn  AnifnristKAntts  d  272*)-^ 
Debts  or  Dboedkhv— <^abob  Dpon  mm 

Land. 

Debts  of  a  decedent  are  not  necessarily  a 
cfaarge  apon  his  land,  since  they  may  be  barred 
by  limitations  or  the  land  be  exempt  from  debt. 

[Ed.  Note. — For  oUier  cases,  see  Executors  and 
Administraton,  Cent  Dig.  I  1052;  Dec  Dig. 
{ 272.*]  .  . 

6.  E^ECUTOBS  AND  Adhxnistratobs  d  272*>— 

Debts  or  Advinzstbaiob  —  Chasge  Upon 

THE  LaHIM. 

Debts  contracted  by  an  administrator  are 
never  a  charge  upon  the  lands  of  ills  Intestate. 

lEd.  Note.— For  other  eases,  see  Bxecnton  and 
AdminIetrator^^  Cent  Dig.  1  1092;  Dec.  Di» 
{  272.*J  .  . 

7.  EzEcuTOBS  AND  Aduinistbatobs  (H  272^- 
Debts— Chaboe  Upon  the  Land. 

Debts,  to  be  a  charge  upon  tbe  lands  ot 
an  intestate,  must  have  neen  Incurred  by  tbe 
decedent,  and  be  in  excess  of  the  valne  of  his 
personal  property. 

iEd.  Note.— For  other  cases,  see  Execntors  and 
mtnistiaters.  Cent  Dig.  i  1052;  Dee.  Dig. 
S  272.*] 

8.  EXECUTOBS  AND  ADKIKinKATOU  272*)— 

Debts  or  Decbdbnt^How  Paid— Bui,  axd 

PeBSONAJ,  PttOPEBXr. 

Lands  cannot  be  applied  to  tbe  debts  of  a 
decedent  It  the  penonal  property  Is  saffident  to 
pay  the  debts. 

[Ed.  Note,— For  other  case%  see  Ezeeotots  and 
^^^jstratozs,  Cent  Dig.  I  1052;  Dec  Dl^ 

9.  KXECOTOBB  AND  ADUINIBTBATOBS  (|  343*)— 

Debts  or  Decedent— Nxcessitt  roB  Applt- 

INO  REAX,  PBOPEBTT— BUBDEN  Or  PBOOP. 

Hie  burden  of  prootf  is  upon  the  admlo- 
istratoT  to  show  a  oecessItT  for  applying  the 
lands  of  hia  intestate  to  tne  payment  of  the 
debts,  or  to  bring  him  within  the  condttiras 
Or  provisions  of  tbe  statnte,  whidi  provides  tbe 
cases  where  a  decedent^  lands  may  be  a|K 
plied  to  tbe  payment  of  bis  debts. 

[Ed.  Note^For  other  cssss,  see  Bzecnton  and 
Administrators,  Cent  Dig.  |  1440;  Dec  IMg.  I 
343.*] 

1&.  EXBOtJTOBS  AND  ADinNIfiTBATQBS  ({  349*) 
—  PaOBATE  GOUBTS  —  JUBISDICTION  —  JUDO- 
ICENlH-CONOLinilVBNCSB. 

Where  the  probate  court  has  decided  that 
certain  debts  were  not  a  charge  upon  the  lands 
of  a  decedent  and  that  a  sale  was  sot  neces- 
sary, it  being  for  this  purpose  a  court  of  coio- 

Setent  and  lull  JurinUetion.  Its  Judgments  ot 
ecrees  on  tbis  subject  if  not  appssled  from, 
are  final  and  conclusive. 

jEd.  Note.— For  other  cases,  see  Executors  and 
ministrators.  Cent  Dig.  |  1490;  Dec  Dig.  I 
849.*] 
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Appeal  from  Ctrcalt  Cktnrt,  Marengo  Conn- 
tj  i  John  T.  Lackland.  Judge. 

Ejectment  by  Morris  Mayer,  as  adminis- 
trator ot  Allen  Eomegay,  against  Tbomton 
Kornegay  and  othersL  Judgment  for  defmd- 
ants,  and  plaintiff  appeala  Afilrmed. 

The  following  Is  the  agreed  statement  of 
facts:  That  Morris  Mayer  duly  qualified  as 
the  administrator  of  Allen  Eomegay,  -  and 
letters  of  administration  were  duly  issued  to 
bim  oat  of  the  probate  court  of  Marengo 
county,  Ala.,  on  the  30tb  day  of  June,  3896. 
That  Allen  Kornegay  died  seised  and  pos- 
sessed of,  and  was  the  owner  of,  the  lands 
sued  for  In  the  complaint.  That  said  Mor- 
ris Mayer  has  made  no  settlement  of  his 
administration,  and  that  said  Allen  Korne- 
gay's  estate  owes  debts.  That  the  defend- 
ants are  heirs  at  law  of  said  Allen  Kornegay. 
That  the  following  named  persons  are  the 
helre  at  law,  and  the  only  heirs  at  law,  of  the 
said  Allen  Kornegay,  and  that  they  are  Joint 
owners  or  tenants  In  common  of  the  lands  de- 
sci-ibed  In  the  complaint,  and  own  Interests 
therein  as  follows:  Thornton  Kornegay,  over 
21  years  of  age,  and  owns  an  undivided  one- 
sixth  Interest  In  said  land;  Folly  Kornegay, 
over  21  years,  and  owns  one-sixth  undivided 
Interest;  Julia  Kornegay,  over  21,  and  owns 
one-sixth  undivided  interest;  Eveline  Korne- 
gay, of  full  age,  but  of  unsound  mind,  and 
owns  one-sixth  undivided  Interest ;  Eliza  Al- 
len, over  21,  and  owns  one-sixth  undivided 
Interest;  Eliza  Kom^y,  over  21,  and  owns 
one-twelfth  undivided  interest ;  Cheney  Kom- 
esny,  over  21,  and  owns  one-twelfth  undivid- 
ed Interest.  That  It  has  been  regularly  ad- 
judicated on  a  petition  by  plaintiff,  to  which 
defendants  were  parties,  by  the  probate  court 
of  Marengo  county,  Ala.,  that  said  lands 
could  not  be  subjected  to  the  payment  of 
debts  of  the  estate  of  Allen  Kornegay,  and 
that  no  new  debts  have  arisen  since  the  ad- 
judication. That  none  of  said  heirs  of  Al- 
len Kornegay  have  requested  or  desired  any 
partition  of  said  lands,  or  any  sale  of  them 
for  division  among  the  heirs.  That  said  es- 
tate of  Allen  Kornegay  Is  ripe  for  a  final 
settlement,  except  that  there  are  certain  al- 
leged debts  due  by  It,  being  the  same  debts 
as  to  which  the  probate  court  has  regularly 
held  In  a  proper  proceeding  that  said  lands 
could  not  be  sold  to  pay  them.  That  said 
Slorrls  Mayer  has  no  right,  title,  or  Inter- 
est in  said  lands,  except  as  such  administra- 
tor, and  no  right  to  recover  the  same,  ex- 
cept for  purposes  of  administration,  If  any 
such  there  be. 

Taylor  it  Heating  and  C.  E.  Abraham,  for 
appellant.  J.  M.  Milter  and  De  Qraffenrled 
A  EtIub,  fbr  appelleee. 

MAYFIBLD,  J.  This  Is  a  statutory  ac- 
tion In  the  nature  of  an  action  of  ejectment, 
brought  by  appellant,  as  administrator, 
against  appellees,  the  heirs  of  the  intestate^ 
to  recover  the  lands  of  such  Intestate.  The 

00  SO.-^ 


case  was  tried  by  the  court  without  a  jury 
on  an  agreed  statement  of  facts,  which  the 
reporter  will  set  out  In  the  report  of  this 
case.  The  court  rendered  Judgment  for  the 
heirs,  and  against  the  personal  representa- 
tlT&  From  that  Judgment  the  administrator 
appeals. 

An  administrator  may,  In  certain  cases,  as 
proTlded  statute^  maintain  ejectment 
against  the  heirs  or  strangers  to  recover  the 
lands  of  his  Intestate^  However,  he  can  only 
maintain  such  action  when  necessary  for  the 
purposes  of  administration.  He  can  only  re- 
cover a^iut  the  heirs  by  diowlng  the  neces- 
sltT,  and  SDCh  state  of  facts  as  la  provided 
by  statat&  He  has  no  esUte  In  or  title  to 
tlie  lands.  Be  only  has  the  right  and  power, 
given  exclusively  by  statute,  to  intercept 
the  rents  In  certain  cases  for  certain  purpos- 
es, and  to  recover  the  lands  tor  this  pnrpose, 
and  to  sell  the  same  if  necessary  to  pay  debts 
of  decedent,  or  he  may.  In  certain  cases»  sell 
for  distribution  among  the  heirs.  He  can- 
not recover  the  lands  from  ttie  heirs,  who 
are  the  legal  owners,  whatever  may  be  his 
rights  as  against  strangers,  without  show- 
ing the  necessity,  or  the  contingency,  or  the 
happening  of  the  event  for  which  the  stat- 
ute authorizes  him  to  maintain  such  action. 
Without  this  necessity  or  contingency  provid- 
ed for,  he  is  a  trespasser  as  against  the  heirs 
In  attempting  to  assume  to  control  the  lands. 

Debts  of  the  decedent  are' not  necessarily 
a  charge  upon  the  lands.  The  debts  may  be 
barred  by  the  statute  of  limitations,  or  the 
lands  may  be  by  law  exempt  from  such  debts. 
The  debts  contracted  by  the  administrator 
are  never  a  charge  upon  the  lands.  They 
must  be  debts  Incurred  by  the  decedent,  and 
they  must  be  In  excess  of  the  value  of  the 
personal  property.  The  lands  cannot  be  ap- 
plied to  tiie  debts  of  the  decedent  so  long  as 
there  is  personal  pr<q;>erty  snffldent  to  pay 
the  debts. 

The  burden  of  proof  Is  upon  the  admln- 
trator  to  show  the  necessity,  or  to  bring  him- 
self within  the  conditions  or  provisions  of 
the  statute.  While  it  is  shown  by  the  state- 
ment of  facts  that  "the  estate  of  decedenf 
owes  debts,"  It  Is  not  shown  that  the  debt^ 
are  such  as  to  be  a  charge  upon  the  lands. 
They  may  have  been  incurred  by  the  admin- 
istrator, or  may  be  barred  by  the  statute  of 
limitations.  It  Is  not  shown  that  they  are 
a  charge  upon  the  lands. 

It  also  appears  that  It  had  been  already 
Judicially  determined  by  the  probate  court 
of  the  proper  county  that  these  debts  were 
not  a  charge  upon  the  lands ;  that  the  lands 
could  not  be  sold  for  the  purpose  of  paying 
the  debts.  The  probate  court,  for  this  pur- 
pose, Is  one  of  competent  and  full  Jurisdic- 
tion, and  its  Judgments  or  decrees  on  this 
subject  if  not  appealed  from,  are  final  and 
conclusive  as  to  this  question. 

All  the  questions  Involved  In  this  case  are 
discussed  and  decided  In  the  cases  of  Lee 
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T,  DowTiey,  68  Ala.  101,  Baniks  v.  Speers.  103 
Ala.  444,  16  South.  2S.  and  Owens  v.  Cbllds, 
68  Ala.  113.  On  these  authorities,  and  what 
is  Bald  above,  the  jud^ent  mtiBt  be  affirmed. 
Affirmed. 

DOn'DEI.L,  C.  J.,  and  SIMPSON  and  Mo 
CLELhAS,  J  J.,  concur. 


MAXWELL  &  DELEHOMME  t.  MOORB. 
(Supreme  Court  of  Alabama.    June  17,  1900. 
On  Rehearing,  Dec  16, 1909.) 

1.  WonK  AND  Labor  (J  14»)  —  Nonpebfoem- 
ANCE— Quasi  Contbact. 

Where  plaintiffs  abandoned  their  contract  to 
paint  defendant's  house  when  approximately  15 
p«r  cent,  of  the  work  was  unperformed,  plaiu- 
ti^  could  not  recover  on  a  quasi  contract  for 
the  work  and  materials  furnished. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  8  33;  Dec  Dig.  |  14.*] 

On  Rehearing. 

2.  CoNTBACTS  (S  308*)— Abawdowmemt— Ex- 
cuse. 

Plaintiffs,  having  contracted  to  paint  de- 
fendant's house,  were  not  justified  in  abandon- 
ing the  work  when  15  per  cent,  of  it  remained 
unperformed,  by  information  from  defendant's 
agent  that  he  would  have  nothing  more  to  do 
with  the  contract,  owing  to  a  dispute  between 
the  agent  and  defendant,  and  that  plaintiffs 
should  get  defendant's  confirmation  of  any  far- 
ther work  and  nmterials  furnished  them. 

lEdi.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig,  H  1424-1433 ;  Dec  Dig.  |  303.*J 

Aiipeal  from  Law  and  Equity  Ccrart,  MoUIe 
County;  Baffold  Bemey,  Judge. 

Action  by  Maxwell  &  Delehomme  against 
Terry  Ll  Moore.    Judgment  for  defendant. 

and  plalntlfCs  appeal.  Affirmed. 

Fltts  &  I^Igb.  for  appellants.  R.  H.  &  R. 
M.  Smith,  for  appellee. 

SIcCLELIiAN,  J.  The  contract  here  In- 
volved was  for  the  furnishing  of  the  ma- 
terial and  the  work  and  labor  ^o  apply  It  in 
pnintlng  a  house  for  defendant  (appellee). 
The  contract  was  not  fully  performed  by 
plaintlCTs — on  the  contrary,  was  abandoned 
by  them  when  appro.\Imately  15  per  cent, 
of  It  was  unperformed.  The  common  counts, 
as  here,  cannot,  under  such  circumstances, 
be  employed  to  recover  upon  a  quantum 
valetmt  or  quantum  meruit  for  the  outlay 
made  by  plaintiffs.  Carbon  Hill  Co.  v.  Cun- 
ningham. 153  Ala.  573;  44  South.  1016;  Mar- 
tin V.  Massle,  127  Ala.  504,  29  South.  31,  and 
authorities  therein  cited. 

The  Judgment  Is  affirmed. 

DOWDELL,  C.  J.,  and  ANDERSON  and 
SAYRE,  JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  The  Insistence  of  the  mor- 
nnt  for  rehearing,  thnt  fall  performance  of 


the  contract  was  prevented  by  Bi^rs,  as  th* 
representative  of  Moore,  was  necessarily  con- 
sidered and  decided  on  the  original  bearing, 
and  the  rulli^  that  plaintiff  bad  ahandooeil 
the  c<mtract  was  made  in  denial  of  the  matter 
now  urged  as  the  reason  for  rehearing.  The 
evidence,  in  this  connection,  shows  only  that 
Riggers  informed  plaintiffs  of  his  (Riggers') 
puriwse  to  have  nothing  more  to  do  with  tb*- 
contract,  and  advised  plaintiffs  to  get  Moore's 
confirmation  of  further  work  done  or  material 
furnished  by  them ;  and  it  readily  appears 
that  this  attitude  of  Biggers'  was  the  result  of 
disagreement  with  Moore.  No  act  or  word  of 
Moore's  Is  shown  from  which  It  could  be  con- 
cluded that  Moore  did  or  said  aught  to  justi- 
fy plaintiffs  in  falling  or  refusing  to  fully 
perform  the  contract. 
The  rehearing  is  denied. 


BANK  OP  WAYNESBORO  T.  HEALING 
SPRINGS  MERCANTIIiB  CO.  et  aL 

(Supreme  Court  of  Alabama.    June  30,  1900. 
Rehearing  Denied  Dec.  16,  1909.) 

1.  Pabtnebshif  (8  213*}— Actions  —  Denial 
or  Paxtncrship.  , 

In  a  suit  against  defendants,  indlvidualLv 
and  as  partners,  on  a  note  signed  by  a  compuiy 
name,  by  one  defendant  as  manager,  and  in- 
dorsed by  the  other,  special  pleas,  denying  tb^ 
partnership,  and  allegmg  the  company  was  a:> 
mdividiial  buainesB,  owned  by  one  defendant 
and  managed  by  the  other,  were  wholly  insutj- 
cient;  those  attempting  to  deny  the  partnen^liir 
not  being  even  colorable  as  a  defense  to  the  suit 
against  theiV  Individually. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  I  409;  Dec  IHgTI  213.*] 

2.  COSPORATIOMS  ^  072*)— FOBEIGH  COBFOVA- 
TIONS— FaILUOE  to  FEU  ASncLBB  AS  DE- 
FENSE TO  8urr. 

In  a  suit  by  a  bank  on  a  note  execatpd  to  h 
by  defendants,  a  plea  that  It  was  a  foreign  cor- 
poration, that  the  note  was  executed  and  deliv- 
ered in  this  state,  and  that  plaintiff  had  ii<>; 
then  complied  with  the  law  as  to  filing  a  c<>[  > 
of  its  articles  of  Incorporation,  so  as  to  entitl- 
It  to  do  business  in  the  state,  was  wholly  insuf- 
ficient. 

[Ed.  Note. — For  other  cases,  F*»e  rorporatiuts. 
Cent.  Dig.  S  2640;  Dec  Dig,  |  672.*] 

Appeal  from  Circuit  Court,  Washington 
County;  Samuel  B.  Browne,  Jndge. 

Assumpsit  by  the  Bank  of  Waynesboro 
against  John  F.  Loper  and  another,  individ- 
ually and  as  partners  doing  business  as  the 
Healing  Springs  Mercantile  Company.  From 
a  Judgment  for  defendants,  i^alntiff  appeaK 
Reversed. 

The  pleas  were  as  follows:  (1)  The  ipeneri' 
issue.  (2)  "The  defendants  say  tbat  at  th< 
time  of  the  matters  and  things  complained 
of  In  the  complaint  they  were  not  partner? 
doing  business  under  the  firm  name  and 
style  of  Healing  Springs  Mercantile  Com- 
pany." (3)  "That  the  said  note  npoD  which 
the  eaiue  of  action  was  founded  was  not  ex- 
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ecnted  by  them  as  alleged  In  the  complaint, 
or  by  auy  one  authorized  to  bind  tbem  In  the 
premlaee.  and  tbey  make  oath  that  this  plea 
Is  true."  (i)  "That  defendant  M.  A.  J.  Leper 
did  boBlnesB  at  the  time  of  the  matters  and 
things  complained  of  in  the  complaint  under 
the  name  of  the  Healing  Springs  Mercantile 
Company,  and  that  the  defendant  John  F. 
Loper  was  merely  acting  as  a  servant  or 
agent  of  the  defendant  M.  A.  J.  Loper  In  ex- 
ccntlng  the  note  claimed  upon  in  this  com- 
plaint" (5)  "That  plaintiff  was  at  the  time 
of  the  making  of  the  note  saed  upon  a  for- 
eign corporation,  and  ttiat  the  said  note  was 
executed  and  delivered  In  this  state;  and  de- 
fendants further  aver  as  negative  matter  that 
the  plaintiff  had  not  complied  with  the  laws 
of  the  state  of  Alabama,  so  as  to  raitltle  the 
plaintiff  to  do  business  In  this  state,  In  that 
It  had  not  (at  the  time  of  the  said  transac- 
tion with  the  defendant  in  the  matter  of  the 
execution  and  delivery  of  said  note)  filed  with 
the  Secretary  of  State  of  the  state  of  Ala- 
bama a  certified  copy  of  Its  articles  of  In- 
corporation or  association." 

Mojtlon  was  made  to  strike  the  pleas,  be- 
cause frivolous,  and  demurrers  were  Inter- 
posed thereto,  raising  practically  the  same 
grounds,  all  of  which  were  overruled.  The 
following  replications  were  then  filed  to  the 
pleas:  (1)  "That  defendant  herein  is  es- 
topped to  deny  the  existence  of  the  partner- 
ship as  herein  set  out.  since  he  has  held  him- 
self out  as  a  partner  In  said  business,  or  per- 
mitted himself  to  be  held  out  as  a  partner  In 
the  said  copartnership  firm  of  Healing  Springs 
Mercantile  Company,  and  plaintiff  herein.  In 
reasonable  reliance  upon  the  honest  belief  of 
Buch  partnership,  has  dealt  with  him  as  such 
partnership  and  member  of  the  copartnership 
Arm  of  Healing  Spring  Mercantile  Com- 
pany." (2)  "That  defendant  herein  Is  estop- 
ped to  deny  the  existence  of  the  partnership 
as  herein  set  out,  since  she  has  held  herself 
out  as  a  partner  in  such  business,  or  permit- 
ted herself  to  be  held  out  as  a  partner  in 
said  copartnership  business  of  the  Healing 
Springs  Mercantile  Company"  (and  concludes 
as  replication  above  set  out),  (3)  "That 
the  said  defendants  did  expressly  or  by  cul- 
pable silence  permit  themselves  to  be  held 
ont  as  partners,  on  account  of  which  plain- 
tiff did,  in  Ignorance  of  the  true  relationship 
of  said  defendants,  loan  or  furnish  money  to 
said  defendants  on  the  faith  of  the  said  part- 
nership, to  the  Injury  of  plaintiff  as  claimed 
in  his  complaint."  Demurrers  being  sustain- 
ed to  these  replications,  other  replications 
were  filed,  setting  up  various  acts  of  copart- 
nership, Including  suits  in  the  courts,  and 
other  acts  and  doings  showing  the  relation 
of  the  partners,  to  all  of  which  demurrers 
were  sustained.  The  facts  are  as  stated  in 
the  <9lnion. 

Granade  &  Oranade,  for  appellant  Fred- 
erick G.  Bromberg,  for  appellee& 


MATFIELD,  J.  Appellant  sued  appellees 
as  individuals  and  as  a  partnership.  The 
suit  was  upon  a  i^omissory  note,  signed  by 
the  partnership,  per  one  of  the  defendants 
as  manager,  and  indorsed  by  the  other.  The 
suit  was  begun  by  attachment  The  defend- 
ants admitted  the  execution  of  the  note  as 
above  described.  Defendants  filed  pleas 
denying  the  partnership,  but  alleging  that 
Healing  Springs  Mercantile  Company  was  an 
Individual  business,  owned  by  one  M.  A.  J. 
Loper,  and  managed  by  John  F.  Loper.*  Ap- 
pellant filed  replications  to  these  pleas,  set- 
ting np  that  the  parties  by  their  acts  had  es- 
topped themselves  from  denying  the  exist- 
ence of  the  partnership  or  their  liability  as 
partners.  Demurrers  were  sustained  to  these 
replications.  Trial  was  had  upon  the  special 
pleas  and  the  general  issue. 

The  undisputed  evidence  showed  that 
plaintiff  was  entitled  to  the  general  affirma- 
tive charge.  The  trial  court,  however,  ex- 
cluded all  the  plaintiff's  evidence,  and  gave 
the  general  affirmative  charge  for  the  de- 
fendants. Upon  what  theory  this  could  have 
been  done  it  Is  impossible  to  conceive.  The 
special  pleas  of  defendants  were  wholly  In- 
sufficient Those  attempting  to  deny  the 
partnership  were  not  even  colorable  as  a  de- 
fense against  the  defendants  individually. 
The  plea  setting  up  that  plaintiff  was  a  for- 
eign corporation  was  wholly  Insufficient  as 
an  answer  to  the  complaint  If  the  pleas  bad 
been  good,  the  replications,  as  the  evidence 
Indisputably  shows,  would  have  been  a  per- 
fect answer  to  the  pleas. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and  AN- 
DERSON, JJ..  concur. 


MOBILE  LIGHT  A  R,  OO.  v.  HARTWELL. 

(Supreme  Court  of  Alabama.    Nov.  18,  1909.) 

Street  Railboads  (§  110*)— Collision  wrrn 
Automobile— Complaint— Sufficiency. 
A  complaint  alleging  that  defendant  so 
recklessly  and  wantonly  conducted  itself  in  the 
control  of  its  electric  street  car  as  to  be  the 
proximate  cause  of  a  collision  between  the  car 
and  plaintiff's  automobile  was  not  demurrable 
as  not  showing  that  defendant  was  guilty  of 
negligence  or  of  any  reckless  or  wanton  act  con- 
stituting the  proximate  cause  of  plaintiGTs  in- 
juries. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  S  224 ;  Dec  Dig.  8  HO.*] 

Appeal  from  Law  and  Equity  Court,  Mobile 
County ;  Saffold  Berney,  Judge. 

Action  by  Guy  J.  Hartwell  against  the  Mo- 
bile Light  &  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Count  3  was  as  follows:  "Plaintiff  claims 
of  the  defendant  f 500  damages,  for  that  tawe- 


•Wvr  ethv  esMs  m*  mnt  tople  and  sactloa  NUMBBR  In  Dw.  ft  Am.  IHis.  IMT  to  date,  *  Rtportm  I&duM 


Digitized  by 


Google 


884 


SO  SOUTHERN  BBPOBTEB. 


(Ala. 


tofore,  to  wit,  on  tbe  0th  day  of  March,  1907. 
defendant  was  operating  a  certain  car  by 
means  of  electricity  upon  and  along  a  railway 
on  St  Francis  street  in  Mobile,  Alabama,  and 
so  recklessly  and  wantonly  conducted  Itself  in 
and  about  the  management  and  control  of 
said  car  as  to  be  the  proximate  cause  of  a 
collision  between  said  car  and  an  automobllo 
operated  by  plalntilT,  whereby  said  automo- 
bile was  damaged  la  the  amount  above 
claimed." 

The  following  demurrers  were  Interposed 
to  said  count:  "(1)  Because  it  does  not  ap- 
pear therefrom  that  the  defendant  was  guilty 
of  any  negligence,  or  that  It  was  guilty  of  any 
reckless  or  wanton  act  which  constituted  the 
proximate  cause  of  the  plaintiff's  injuries. 
<2)  Because  the  allegation  of  said  count  that 
the  defendant  so  recklessly  and  wantonly  con- 
ducted itself  in  aud  about  the  management 
and  control  of  said  car  as  to  be  the  proximate 
cause  of  said  collision  proceeds  upon  the  hy- 
pothesis that  It  would  constitute  a  reckless 
and  wanton  wrong  to  be  the  proximate  cause 
of  a  collision,  regardless  of  circumstances, 
and  it  is  not  eQuIralent  to  an  allegation  that 
the  defendant  was  guilty  of  recklessness  or 
wantonness  which  proximately  resulted  In  the 
colUslon." 

The  following  pleas  were  interposed:  (1) 
The  general  Issue.  (2)  "And  for  further  plea 
in  this  behalf  the  defendant  says:  That  the 
plaintiff  was  himself  guilty  of  negligence, 
which  proximately  contributed  to  the  alleged 
injury,  Id  this:  That  be  undertook  to  run 
his  automobile  across  the  defendant's  track 
upon  which  defendant's  car  was  approaching 
without  first  stopping,  looking,  and  listening 
for  the  approach  of  a  car."  (3)  "That  he  neg- 
ligently undertook  to  cross  the  defendant's 
track  with  his  automobile  ahead  of  an  ap- 
proaching car  in  such  close  proximity  thereto 
that  there  was  danger  of  a  collision  If  the  de- 
fendant's car  continued  to  approach  at  the 
same  speed  at  which  It  wss  then  running" 
(beading  same  as  2,  down  to  and  including 
the  words  "Injury,  in  this,"  where  they  first 
occur  therein).  (4)  Same  as  1,  down  to  and 
Including  the  words  "alleged  injury,  in  this," 
with  the  addition:  **That  plaintiff  andertook 
to  cross  defendant's  track  with  his  automobile 
In  front  of  an  approaching  car  when  he  knew, 
or  by  the  exercise  of  reasonable  diligence 
would  have  known,  of  the  approach  of  said 
car,  and  that  there  was  danger  of  a  collision 
If  the  said  car  continued  to  approach  at  the 
same  speed  at  which  It  was  then  running." 

The  following  charges  were  refused  to  the 
defendant:  General  charge  as  to  the  first 
count,  and  the  general  charge  aa  to  the  sec- 
ond count 

Gregory  Ij.  &  H.  T.  Smith,  for  appellant 
Inge  &  Armbrecht,  for  appellee. 

DOWDELL,  C.  J.  The  third  count  of  the 
complaint  added  by  way  of  amendment  was 


not  open  to  the  grounds  of  demurrer  inter- 
posed, whatever  of  defect,  it  anj.  It  mig^t 
otherwise  have  possessed. 

Issue  was  joined  on  the  defendant's  pleas 
of  contributory  n%ligenc&  The  evidence 
without  conflict  established  the  pleas,  and  the 
court  should  have  given  the  two  written  char- 
ges requested  by  the  def  aidant 

The  complaint  rested  upon  the  initial  neg- 
ligence of  the  defendant  There  was  no  issue. 
In  the  pleading  or  otherwise  of  subsequent 
negligence  after  discovery  of  peril;  nor  was 
there  any  proof  of  such. 

For  the  errors  indicated,  the  judyment  te 
reversed,  and  the  cause  remanded. 

Reversed  and  rananded. 

SI&IPSON.  UcCLELLAN,  and  UATFIELD. 
J  J.,  concur. 


AISLESS  et  aL  v.  BROMBE^RG  et  aL 
(Supreme  Court  of  Akbama.    June  30,  1900. 
Behearing  Denied  Dec.  16,  1908.) 

1.  Fbauds,  Statute  of  (|  103*)— Agsekhext 
TO  Make  Mutual  Will— ISvidekcb  Thebe- 

OF. 

That  parties  make  mntnal  wills  does  not 
show  an  agreement  to  do  bo,  and  the  wills  them- 
selves cannot  funiish  any  memoranda  of  the 

contract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  S  103.*] 

2.  Fbauds,  Statute  op  (}  106*)— Sale  or 
Real  Estate— MEMORAifDuic  or  Coicibact. 

The  memoraDdnm  of  a  contract  for  the  sale 

of  real  estate,  required  by  the  statute,  mast 
show  the  contract,  either  on  its  face  or  by  ref- 
erence to  some  other  writing,  so  that  It  can  be 
understood  without  recourse  to  parol  proof. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |  211;  Dec.  Dig.  |  100.*] 

3.  Frauds,  Statute  or  (S  75*)- VALrorrr  or 
Verbal   Aokeeuent   to   Make  Siuilab 

Will. 

A  verbal  agreement  between  a  husband 
and  wife  to  execute  aimilar  wills  dlspoeiiv  of 
real  estate  was  void  under  the  statute  of  frauds 
(Code  1907,  I  4230,  subd.  5),  invalidatioK  parol 
contracta  as  to  the  sale  of  land,  so  that  she  bad 
a  right  after  his  death,  to  revoke  a  wiU  made 
pursuant  thereto^  and  make  another. 

[Ed.  Note.— For  other  cams,  see  Fhrads,  Stat- 
ute of,  Cent  Dig.  I  132;  Dec.  Dig.  S  75.*] 

Appeal  from  Chancery  Conrt,  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Bill  by  F.  a.  Bromberg  and  others  against 
Edward  P.  Allen,  ^ecutor  of  Mary  B.  Jdat- 
son,  deceased,  and  others,  to  enjoin  the  pro* 
bate  of  the  will  of  defendant  Aliens  testa- 
trix. From  a  decree  for  plalntlffb,  defend- 
ants appeal.   Reversed,  and  bill  dismissed. 

Sullivan  &  .Stallworth.  f<»-  appellants. 
Frederick  O.  Bromberg,  for  appdleea. 

SIMPSON,  J.  This  case  was  before  this 
court,  at  a  previous  term,  on  motion  to  dis- 
miss the  bill,  and  the  facta  will  be  fonnd 
fully  stated  In  Allen  et  al.  v.  Bromberg  et 

al.,  147  Ala.  317,  41  South.  771. 
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It  Is  dalmed  by  the  appellees  that  the 
court,  on  that  occasion,  decided  ttiat  the 
aKreemrait  by  Mary  B.  Johnstm  with  her 
husband,  Frederick  Johnson,  to  make  a  cer- 
tain disposition  of  her  property  by  will,  was 
valid  and  binding.  A  reference  to  that  case 
will  show  that  the  appeal  was  from  a  de- 
cree oTermllng  a  motion  to  dlsmtes  the  bill 
for  want  of  equity,  and  to  dissolve  the  In- 
junction, and  a  decree  was  here  rendered  dis- 
solving the  Injunction  and  dismissing  the  bill 
for  want  of  equity,  on  the  ground  that  the 
bill  sou^t  to  enjoin  the  probating  of  the 
will  last  made  by  said  Mary  B.  Johnson, 
which  could  Dot  be  done.  The  court,  how- 
ever, stated  the  general  principle  that  a  per- 
son may  make  a  valid  agreement  to  dis- 
pose of  property  by  will ;  "but  the  theory  on 
which  the  courts  proceed  is  to  construe  such 
agreement,  unless  void  by  the  statute  of 
frauds  or  other  reason,  to  bind  the  property," 
etc.  Page  321  of  147  Ala.,  page  TT2  of  41  South. 
It  wfll  be  seen  that  the  court  expressly  re- 
frained from  deciding  the  most  Important 
point  in  this  ease,  to  wit,  whether  the  agree- 
ment contended  for  was  void  under  the  pro- 
visions of  the  Btatnte  of  frauds. 

It  has  been  declared,  with  regard  to  wills 
of  personal  property  made  mutually  by  agree- 
ment between  the  parties,  that  after  the 
death  of  one  of  the  parties,  having  compiled 
with  his  agreement,  the  other  party  cannot 
revoke  his  will.  Dufour  v.  Ferlera,  1  Dick- 
ens* Reports,  419;  Stone  r.  Hosklns,  L.  R. 
[19051  194  (in  this  case  It  Is  not  specifically 
stated  that  only  personal  property  was  In- 
TOlred,  but  it  is  presumed,  as  no  question ; 
of  the  statute  of  frauds  was  raised) ;  Izard 
T.  Middleton,  1  Desaua.  (S.  C.)  110.  There 
are  also  cases,  where  one  of  the  parties  to 
mutual  wills  has'  reaped  the  fruits  of  the 
will  of  another,  he  cannot  revoke  his  will 
made  mutually,  even  though  It  relates  to 
lands.  These  are  based  upon  the  perform- 
ance by  one  party  of  his  part  of  the  con- 
tract, which  principle,  as  will  be  shown,  does 
not  apply  under  our  statute  of  frauds  and 
decisions.  Carmlchael  v.  Carmichael,  72 
Mich.  76,  40  M.  W.  ITS*  1  L.  R.  A  506,  16 
Am.  St.  Rep.  S28.  Others  place  It  upon  the 
ground  that  the  partial  or  entire  perform- 
ance was  ot  Butdi  a  nature  that  It  would  op- 
erate as  a  fraud  upon  the  party  performing 
to  deny  relief;  others  again  on  the  principle 
that  a  trust  was  Imposed  oa  the  land,  which 
cannot  be  done  under  our  statute  by  parol. 
Kormlnsky  t.  Eormlnsky,  2  Misc.  Rep.  138, 
21  N.  Y.  Supp.  611;  Brinton  v.  Tan  Cott,  8 
Utah,  480,  83  Pac.  218;  Heath  v.  Heath,  18 
Misc.  Rep.  621,  42  N.  T.  Supp.  1087.  There 
are  other  cases  where  the  win  partook  of 
the  nature  of  a  contract,  and  the  statute  of 
frauds  was  complied  with,  by  placing  the 
devisee  in  possessicm  at  the  time  of  making 
the  win,  and  be  performed  his  part.  In  which 
]t  was  held  that  the  will  could  not  be  after* 
wards  revoked.  Smith  t.  Tnlt,  127  Pa.  841, 
17  At!.  896,  14  Am.  St  Rep.  861;  Tult  r. 


Smith,  137  Pa.  86,  20  Atl.  679;  Smith  v. 
Pierce,  66  Vt.  20Q,  25  Atl.  1002  (there  was 
really  no  acc^tance  in  this  case);  Bird  v. 
Pope,  78  Mich.  488,  41  N.  W.  514. 

Our  statute  specifically  provides  that  parol 
contracts  relating  to  the  sale  of  lauds  or 
any  interest  therein  are  void,  unless  the  pur- 
chase money  or  a  portion  thereof  be  paid, 
and  the  purchaser  placed  in  possession  (Code 
1907,  S  4289,  subd.  S) ;  and  our  court  has  uni- 
formly held  that  both  of  these  requisites  are 
necessary,  in  order  to  take  the  contract  out 
of  the  operation  of  the  statuta  Heflln  v. 
Milton,  69  Ala.  354,  and  cases  cited  in  Code; 
also,  Thompson  v.  New  South  C  Co.,  185 
Ala.  630,  637,  63a  84  South.  81,  62  L.  R.  A 
561,  98  Am.  St  Rep.  49.  In  a  case  where,  by 
a  verbal  agreemoit,  the  defendant  had  agreed 
not  to  erect,  or  allow  to  be  erected,  a  ware- 
house at  a  certain  landing,  if  complainant 
would  purchase  the  adjoining  land,  erect  a 
warehouse,  and  store  freight  free  of  charge, 
all  of  which  was  done,  it  was  held  that  this 
performance  did  not  take  the  contract  out 
from  the  operation  of  the  statute  of  frauds, 
and  ttiat  a  court  of  chancery  could  not  en- 
force the  contract.  Clanton  Scruggs,  95 
Ala.  279,  10  South.  767.  The  reasoning  of 
the  court  Is  that  even  in  this  extreme  case 
where  the  party  had  acted  on  the  faith  of 
the  contract  performing  his  part  so  as  to 
place  himself  in  a  posltltm  which  could  not 
be  retracted,  the  party  could  not  be  estopped 
from  setting  up  the  statute,  at  least  unless 
the  promise  was  made  fraudulently,  with  no 
Intention  of  performing  It  and  the  court 
does  not  commit  Itself  even  to  that  proposi- 
tion (page  288  of  85  Ala.,  page  768  of  10 
South.). 

In  the  Court  of  Ai^>eal8  of  Kentucky  It  was 
insisted  that  a  Joint  will  was  Invalid,  because 
It  destroyed  the  power  of  revocation.  The 
court  held  it  valid,  but  said,  "To  make  an 
irrevocable  will  would  be  the  creation  of  an 
instrument  unknown  to  the  law."  and  went 
on  to  state  that  either  party  could  revoke  It 
after  the  death  of  the  other.  Hill  v.  Hard- 
ing. 92  ICy.  79-80,  17  S.  W.  199,  437.  An 
agreement  between  A.  and  B.  by  parol  that 
each  would  make  a  will  of  real  estate  In 
favor  of  the  other  Is  void  within  the  statute 
of  frauds.  Oould  v.  Mansfield,  103  Mass. 
408.  4  Am.  Rep.  573;  Swash  v.  Sharpsteln, 
14  Wash.  426,  44  Pac.  802.  32  L.  R.  A.  796 ; 
Hale  V.  Hale,  90  Va.  728,  19  S.  E.  739.  "A 
verbal  promise  to  make  a  will  devising  land 
to  the  promisee,  In  consideration  of  his  pres- 
ent conveyance  of  land  to  the  promisor,  is 
void  under  the  statute  of  frauds."  Manning 
V.  pippin.  86  Ala.  357,  364.  5  South.  572,  11 
Am.  St.  Rep.  46;  Manning  v.  Plppen,  95  Ala. 
537.  541.  542. 11  South.  56. 

The  case  of  Bolman  et  a1.  v.  Overall  et  al., 
80  Ala.  451,  2  South.  624,  60  Am.  Rep.  107. 
Is  r^ed  upon  by  the  appellees  in  this  case. 
In  addition  to  the  fact  that  the  later  cases, 
above  dted,  are  clear  and  specific  to  the 
point  that  decision  was  based  on  the  wording 
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ot  the  paper  Itself;  tbe  court  saying:  "But 
It  Is  also  a  contract,  In  essence  and  fact,  be- 
ing executed,  as  stated  on  the  face  of  the 
paper,  'In  consideration  of  past  and  future 
treatment,'  etc.  The  purpose  of  tbe  bill,  as 
we  cuQStrue  It,  is  not  to  enforce  tbe  parol 
agreementf  In  which  the  deceased  agreed  to 
bequeath  to  complainants  all  the  property 
she  might  own  at  tbe  time  of  ber  death,  but 
rather  to  enforce  the  modified  agreement,  as 
evidenced  by  the  written  instrument  pmport- 
ing  to  be  a  will.  No  question  can  properly 
arise,  therefore,  as  to  the  Influence  of  the 
statute  ot  frauds."  Pages  454,  4QQ  of  80 
Ala.,  page  625  of  2  South.  (CO  Am.  Rep.  107). 
The  fact  that  parties  make  mutual  wills  does 
not  show  that  there  was  any  agreement  to 
do  BO  (Edson  t.  Parsons,  85-  Hun,  263,  32  N. 
Y.  Supp.  1036 ;  -  Edson  t.  Parsons,  155  N.  T. 
5Ki,  50  M.  E.  265) ;  and  as  said  in  the  Hale 
Case,  supra*  the  wills  themselves  cannot 
furnish  any  memoranda  of  the  contract 
"Neither  alludes  to  any  contract  or  refers  to 
auy  other  writing;  and  the  established  role 
Is  that  the  memorandum  of  a  contract  for 
the  sale  of  real  estate,  required  by  the  stat- 
ute, must  show,  either  on  Its  face  or  by 
reference  to  some  other  writing,  the  con- 
tract between  tbe  parties,  so  that  It  can  be 
understood  without  having  recourse  to  parol 
proof."  Page  731  of  90  Va.,  page  740  of  19 
S.  E. 

It  results  that.  If  there  was  a  verbal  agree- 
ment In  this  cas^  It  was  void  under  the 
statute  of  frauds,  and  Urs.  Johnson  bad  a 
right;  after  the  death  of  her  husband,  to  re- 
voke the  fonuer  will  and  make  another  one. 
Tbe  decree  of  the  court  Is  reversed,  and  a 
decree  will  be  here  rendered  dismissing  the 
bill. 

Reversed  and  rendered. 

DOWDELL,  C  J.,  and  DENSON  and  MAY- 
FIELD,  JJ.,  concur. 


ATIiAKTIO  COAST  LINE  R.  CO.  v.  SAUN- 

DEItS  HARDWARE  CO. 
(Supreme  Court  of  Alabama.    Nov.  11,  1909.) 

Appeal  ano  Eebob  (g  1092*)— Review— De- 
cision or  ,  IMTEBMEDIATE  COUBT  —  DlSCBK- 
TiON— Costs. 

Under  Code  1896,  {  2831,  relating  to  ceiv 
tiorari,  and  providing  that  all  questions  of  costs 
Bball  rest  in  the  discretion  of  the  court,  the  taz- 
ntiOD  of  costs  by  the  circuit  court  on  rertiorar! 
to  review  the  judgment  of  a  Justice  of  the  peace 
was  within  the  court's  ^discretion,  and  sot  sub- 
ject to  review. 

[E>1.  Note. — For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  |  4320;  Dec.  Dig.  §  1092.*] 

Appeal  from  Circuit  Court,  Henry  County; 
A.  A.  Evans,  Judge. 

The  Atlantic  Coast  Line  Railroad  Company 
appeals  from  a  Judgment  of  tbe  circuit  court 
on  certiorari  to  review  the  Judgment  of  a 
Justice  of  the  peace  In  an  action  between  ap- 


peliaut  and  tbe  Sanndtts  Hardware  Oom- 
pany.  Affirmed. 

John  B.  Tyson  and  P.  A.  McDanl^  Cor  ap- 
pellant 

SIMPSON,  J.  This  case  was  removed  hy 
certiorari  tirom  the  Justice  of  peace  court  to 
the  circuit  court,  and  tbe  only  assign ment  of 
error  relates  to  the  action  of  tbe  <dreiUt  court 
in  taxing  the  costs  against  the  petitioner  (ap- 
pellant. The  matter  of  taxing  costs  in  such 
cases,  is  within  the  discretlou  of  the  circuit 
court,  and  not  revlsable  here.  Code  1896^  f 
2&31 ;  L.  ft  N.  B.  H.  Ca  T.  Solomon,  138  Ala. 
151,  34  South.  1025. 

The  Judgment  of  the  court  is  afflrmed. 

AfSnued. 

DOWDELL,  0.  J.,  and  McCLELLAN  and 
MAYFIELD,  JJ.,  concur. 


SLEDGE  T.  WESTERN  ITNION  TEIL.  CO. 
(Supreme  Gourt  of  Alabama.    Nov.  25,  1909.) 

1.  teixgbaphfl  akd  telephones  <|  os*)  — 
Messages~Deuvkby— Deijlv  —  Mental 

Anguish. 

The  sender  of  a  social  message,  directing  (be 
addressee  to  meet  the  seoder  at  a  rsiiruad  sta- 
tion, cannot  recover  damages  for  mental  aiiguitli. 
owing  to  delay  in  delivering  the  message,  re- 
sulting in  a  failure  of  its  purpose. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephone!,  Cent.  Dig.  S§  69,  70;  Dw. 
l>ig.  {  68.»J 

2.  Telegraphs  ano  Telephones  (|  QO*)  — 
Messaobb— Del&t  in  DELivEar— i*uaiTivE 
Damages. 

Where  i^aintilE,  a  young  lady,  sent  a  tele- 
gram to  ber  sister,  whom  she  expected  to  visit, 
aslcing  tbe  sister  to  "meet  me  at  tbe  train,"  aud 
the  purpose  of  tbe  message  failed  because  uf 
the  telegraph  company's  delay  in  delivery,  plain- 
tiff  could  not  recover  punitive  damages. 

[Ed.  Note. — For  other  caties,  see  Teleiiraphs 
and  Telephones,  Cent.  Dig.  i  71;  Dec.  D-g.  i 
09.*J 

3.  Appeal  and  Erbob  (i  1007*)— Inbtbdctioss 
— Pbejudice. 

^Vhere  plaintiff  was  not  entitled  to  recover 
punitive  damages,  the  refusal  of  tbe  reiiuest  to 
charge  on  that  subject  was  without  prejudice  to 
ber. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  t  4229;  Dec.  Dig.  f  lOt?.*] 

Appeal  from  Circuit  Court,  Hale  County; 
B.  M.  Miller,  Judge. 

Action  by  Octavia  Sledge  against  the  West- 
em  Union  Telegraph  Company  for  damages 
for  failure  to  promptly  deliver  telegram. 
Judgment  for  defendant,  and  plaintiff  ap 
peals.  Afflrmed. 

The  message  was  addressed  to  Mrs.  R.  C 
Jones,  a  sister  of  Miss  Sledge,  and  directed 
her  to  meet  her  at  the  depot  at  Woodstock  at 
a  certain  time.  The  message  was  not  deliver- 
ed until  the  day  after.  It  was  shown  in  tbe 
evidence  that  from  tbe  place  where  passen- 
gers got  off  the  Alabama  Great  Southern 
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train  at  Woodstock  to  Mrs.  Jones'  front  porch 
was  197  feet,  and  s  slight  decline  all  the 
way.  For  the  pleading,  etc.,  in  this  case,  see 
the  former  report  of  same  in  153  Ala.  291,  45 
Sooth.  59.  The  chaiiies  referred  to  in  the 
opinion  are  as  follows: 

"(1)  I  charge  you,  gentlemen  of  the  jury, 
that  In  determining  whether  the  agents  or 
Bervants  of  the  defendant  were  guilty  of 
wanton  disregard  of  the  rights  of  the  plaintiff 
it  is  not  necessary  to  believe  or  find  from  the 
evidence  that  any  agent  or  servant  of  the  de- 
fendant Intentionally  Injured  the  plaintiff  by 
falling  to  transmit  or  deliver  the  message; 
bat  If  you  believe  from  the  evidence  that  any 
agent,  servant,  or  employ^  of  the  defendant 
wantonly  failed  to  transmit  or  deliver  such 
message,  then  you  may  impose  punitive  dam- 
ages, although  yon  may  believe  that  no 
agent,  servant,  or  employ^  of  defendant  had 
any  Intention  or  desire  to  Injure  defendant." 

"(4)  I  charge  you,  gentlemen  of  the  jury, 
that  if  you  believe  the'  evidence  in  this  case 
yea  must  return  a  verdict  of  25  cents ;  and 
If  you  further  believe  from  the  evidence  that 
the  agents,  servants,  or  employ^  of  defeod- 
ant,  or  any  of  them,  charged  with  the  duty 
of  transmitting  or  delivering  said  message, 
made  no  effort  to  transmit  said  message  in  a 
reasonable  time,  you  may  assess  punitive 
damages  in  such  snm  as  you  think  proper, 
but  the  total  damages  awarded  mast  not  ex- 
ceed $1,000." 

De  Oraffenried  &  Evins,  for  appellant 
George  H.  Fearons,  Thomas  E.  Knight,  and 
Campbell  &  Johnson,  for  appellee. 

ANDETRSON,  J.  This  is  the  second  appeal 
in  this  case,  and,  as  held  in  the  former  deci- 
isEOn  of  the  court  (163  Ala.  291,  45  South.  09), 
the  plaintiff  was  not  entitled  to  recover  dam- 
ages for  mental  anguish,  and  the  trial  court 
did  not  err  In  striking  this  claim  from  the 
complaint  Nor  do  we  think  that  the  plain- 
tiff was  entitled  to  punitive  damages  under 
the  evidence.  The  telegram  was  a  "Meet  me 
at  the  train,"  or  what  has  been  termed  a  mere 
social  message,  and  falls  within  the  rule  laid 
down  In  the  Westmoreland  Case,  151  Ala.  319. 
44  South.  382,  and  is  unlike  the  line  of  cases 
cited  and  followed  In  the  case  of  Western 
Union  Co.  V.  Crowley,  48  South.  381.  We  do 
not  think  that  the  mere  fact  that  the  agent  at 
Greensboro  knew  that  plaintiff  was  a  young 
lady  was  of  itself  enough  to  differentiate  this 
case  from  the  Westmoreland  Case,  supra. 
Moreover,  the  proof  shows  that  he  sent  the 
message  as  far  as  Montgomery  within  eight 
minutes  after  the  receipt  of  same,  and  the 
delay  was  caused  by  operators  or  agents  who 
could  not  have  been  apprised,  by  the  face  of 
the  message,  of  any  emergencira  that  might 
arise  out  of  a  failure  of  the  sendee  to  meet 
the  plaintiff  at  Woodstock  station  upon  her 
arrival. 


Since  the  trial  court  could  have  charged  out 
punitive  damages,  the  refusal  of  charges  1 
and  4,  requested  1^  the  plaintiff,  if  error, 
which  we  do  not  decide,  .was  error  withoat 

Injury. 

The  Judgment  of  the  drcnlt  court  1>  af- 
firmed. 
Affirmed. 

DOWDELL,  C.  J.,  and  SATRE  and  EV- 
ANS, JJ.,  concuc 


WEBB  V.  JONES  et  aL 
(Supreme  Court  of  Alabama.    Nov.  24,  1909.) 

1.  Easements  (8  14*)— IIioht  op  Wat— Sebvi- 

TUDE. 

Wbere  the  babendiun  of  an  executors'  deed 
provided  that  the  executors  reserved  the  right 
of  egress  and  ingress  over  the  laad  conveyed  to 
and  from  certain  luuds  beloufdng  to  the  estate, 
the  provision  created  a  servitude  of  a  right  of 
passage  over  the  lands  conveyed,  whether  the 
provision  operated  as  a  reservation  or  exception. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  |  40;  Dec  Dig.  |i4.*J 

2.  Gaseuents  (J  3*)— CoNSTBUCTiOH— Appur- 
tenant OB  GaoBS. 

Executors  keld  in  their  official  capacity  ti- 
tle to  certain  land  in  trust,  part  of  which  was 
inaccessible  to  a  highway,  except  over  the  bal- 
ance of  the  land,  which  they  conveyed  by  deed, 
reserving  to  them  a  right  of  egress  and  mgress 
over  the  land  conveyed  to  and  from  such  other 
lands.  Held,  that  such  provision  was  not  an 
easemeat  in  gross,  creating  a  void  personal  right 
in  the  executors,  but  created  as  easement  appur- 
tenant to  the  reserved  land,  ander  Code.  j|  <i8tMI. 
providing  that  every  estate  in  lands  is  to  he 
taken  as  a  fee,  though  words  necessary  to  create 
an  estate  of  inheritance  are  not  nsed,  unless  the 
contrary  clearly  appears. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §  10;  Dec.  Dig.  8  3.*] 

3.  Easeubhts  (i  61*)— OBSTBconoH— Right 
TO  Sdb. 

Where  the  owner  of  a  servient  estate  sub- 
ject to  an  easement  of  a  right  of  way  obstruct- 
ed complainants'  ase  thereof,  and  threatened  to 
continue  to  absolutely  prevent  a  further  use  of 
the  right  of  way,  which  might  ripen  into  a  legal 
right  to  maintain  the  obstruction,  complainants 
were  entitled  to  sue  to  enforce  their  easement 
notwitbstandiog  the  dominant  estate  bad  been 
let  to  tenants  for  agricultural  purposes. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  |§  102,  134^137;  Dec  Dig.  61.«1 

4.  Basements  (J  61*)  —  Obstruction  —  De- 
mand. 

Where  defendants  had  erected  a  wire  fence 
along  the  entire  line  between  tlie  dominant  and 
servient  estates,  thereby  preventing  ail  use  of  a 
riglit  of  way  by  complainants  and  tbeir  tenant, 
and  had  notiSeo  the  tenant  that  they  denied  his 
rigbt  to  use  the  way  and  would  prevent  such 
use  in  the  future,  a  demand  that  defendants 
oi)en  the  way  was  not  essential  to  the  mainte- 
nance of  a  suit  by  complalDa&ts  to  enforce  their 
easement 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  |  133 ;  Dec.  Dig.  S  61.*] 

5.  Specific  Pebfobmakce  (S  114*)— Pleadiko 
— Basbments— Dbscbiption. 

Where  a  deed  reserved  a  right  of  way  to 
and  from  certain  lands  belonging  to  the  estate 
of  deceased  lying  west  of  the  lands  conveyed, 
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and  the  lands  were  accurately  described  in  the 
bill  to  enforce  the  demand,  it  being  alleged  that 
they  were  the  only  lands  belongii^  to  the  estate 
lying  west  of  the  lands  conveyed,  the  dominant 
estate  was  sufficiently  described  to  entitle  the 
court  to  decree  spedfic  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  t  363;  Dec.  Dig.  8  ia4.»l 

6.  Specific  Fkbfobiianci:  ({  IST")— Enfobce- 
whts—Basejientb— Right  of  Wat. 

Where  a  servient  tenant  denied  the  domi- 
nant tenant's  i^bt  to  the  use  of  a  way  under 
an  easement  reserved  in  a  deed,  which  was 
clearly  appurtenftnt  to  the  dominant  estnte,  it 
was  the  duty  of  the  court  to  enforce  specific  per- 
formance by  establishing  the  right,  defining  the 
tract,  and  enjoining  disturbance  of  the  way.  if 
it  had  not  been  previously  fixed  either  by  deed 
or  act  of  the  parties. 

[Bd.  Note.— For  other  cases,  see  ^ecific  Per- 
formance, Cent.  Big.  H  40G-411;  Dec  Dig.  i 
127.*] 

Appeal  from  Chancery  Court,  Marengo 
County;  Thomas  R.  Smith,  Cbancellor. 

Bill  by  V.  M.  Jones  and  others  against 
John  C.  Webb  for  the  establishment  and  per- 
petuation of  a  right  of  way.  Decree  for  com- 
plainants, and  defendant  appeals.  Affirmed. 

Pettus,  Jeffries  ft  Pettus  and  Henry  Me- 
Danlel,  for  appdlaot.  Reese  ft  Reese,  Dan- 
iel Partridge^  Jr^  and  A.  D.  Pitts,  for  ap- 
pellees. 

SAXRE,  J.  Henry  W.  Reese  left  a  will  by 
which  be  appointed  Henry  F.  Reese,  his  son, 
and  Henry  Withers^  bis  son-in-law,  his  ex- 
ecutors and  trustees  to  perform  the  trusts 
created  thereby,  and  devised  to  them  the  land 
described  In  the  bill  In  trust  for  his  children, 
with  power  to  sell  at  discretion.  The  bill  Is 
flled  by  the  parties  named  In  their  capacities 
as  execntors  and  as  individuals;  th^  with 
Virginia  M.  Jones,  and  the  children  of  Mrs. 
Withers,  deceased,  constituting  the  parties 
complainant  and  all  the  devisees  under  the 
will.  In  the  year  1900  the  executors,  by  a 
deed  executed  In  pursuance  of  the  power  giv- 
en them  by  the  will,  conveyed  the  land  to 
Mrs.  Kelly,  under  whom  the  defendant,  ap- 
pellant here,  claims  by  mesne  conveyances. 
In  the  habendum  there  were  these  words: 
"The  party  of  the  first  part  (meaning  the 
executors)  expressly  reserves  the  right  of 
egress  and  Ingress  over  the  above  land  to  and 
from  certain  lands  belonging  to  said  estate 
wblch  lie  westerly  of  the  lands  herein  sold." 
The  bill  la  filed  against  Webb  to  have  a  rea- 
sonably convenient  way  of  ^ress  and  Ingress 
over  the  lands  defined,  established,  and  per- 
petuated by  the  orders  and  decree  of  the 
chancery  court. 

The  controverted  rights  of  the  parties  de- 
pmd  upon  the  purpose  and  effect  of  that 
clause  of  the  deed  quoted  abovew  Whether 
that  clause  operated  as  reservation  or  as 
exception,  there  can  be  no  reason  to  doubt 
that  It  fastmed  the  servitude  of  a  right  of 
passage  ovor  the  land  now  tbe  property  of 
the  defendant  Webb  v.  Robblns,  77  Ala.  176 ; 


Jackson  V.  Bnodgrass.  140  Ala.  865,  87  South.  , 
246.  Nor  is  it  an  obJecUon  to  the  easement  I 
that  it  arises  out  of  the  deed  made  hj  exec- 
utors In  the  execution  of  their  trust  Wash-  i 
bum  on  Easements,  26L  But  tbe  appelant 
contends  that  tbe  clause  must  be  held  to.  take 
effect  aa  a  reservation;  the  end  of  this  ar- 
gument being  that,  since  a  reservation  oper- 
ates as  the  creation  of  a  new  right  Issuing 
out  of  the  land  conveyed,  the  absence  of 
words  of  Inheritance  qualifying  the  reserra- 
tlon  must  In  reason  coerce  the  court  to  the 
conclusion  that  the  easement  so  created  Is 
an  easement  In  gross,  or  personal  to  the  ex- 
ecutors. And,  further,  the  argument  alonp 
this  line  takes  the  form  of  an  assertion  thfit 
the  reservation  by  the  executors  of  a  right 
personal  to  themselves  Is  a  breach  of  trust, 
and  therefore  void.  Upon  the  assertion  that 
the  easement  reserved,  If  valid  for  any  pur- 
pose, was  personal  to  the  executors.  Is  ground- 
ed also  the  contention  that  there  Is  a  mis- 
joinder of  the  other  parties  complainant. 

We  assign  no  overshadowing  influence  to 
the  fact  that  the  clause  In  question  was  ca^it 
In  the  form  of  a  reservation.  Tbe  prime 
purpose  of  all  Interpretation  la  to  arrive  at 
the  Intention  of  the  parties  to  the  Instrument 
under  examination.  It  Is  true  that  the  bins 
of  presumptive  construction  must  incline  or- 
dinarily against  a  grantor,  whose  office  It  is 
to  speak.  Jacobs  v.  Roach,  49  South.  5Tt;. 
But  tbe  learning  In  respect  to  the  distinctions 
between  reservations  and  exceptions'  Is  arti- 
ficial, and  so  apt  not  to  be  observed  In  tbe 
proration  of  deeds  that  at  this  time  the 
courts  construe  a  reservation  as  an  excep- 
tion, and  vice  versa,  in  order  to  give  effect 
to  the  obvious  Intention  of  tbe  parties.  Bow- 
en  V.  Conner,  6  Cush.  (Mass.)  132 ;  Wlnthrop 
V.  Fairbanks,  41  Me.  307;  White  v.  N. 
etc.,  R.  R.  Co.,  156  Mass.  181.  30  N.  E.  612. 
"As  an  exception  may  be  created  by  words 
of  reservation,  little  reliance  can  be  placvd 
upon  the  language  used  In  determining  wheth- 
er the  right  Is  by  way  of  exception  or  by 
way  of  reservation."  Clafltai  T.  B.  ft  A.  R. 
R.  Co..  107  Mass.  489,  82  N.  E.  609.  20  L.  R. 
A.  638:  Form,  then,  must  be  brushed  aside 
when  once  the  court,  looking  tbrou^  ft»rm  to 
substance,  is  able  to  discern  (dearly  tbe  real 
purpose  and  intent  of  the  parties.  Looking 
to  tbe  condition  of  tbe  estate  granted  and 
the  snrronndlngs  of  tbe  parties  (Sallsbory 
V.  Andrews,  19  Pick.  [Mass.]  2EU;  Oark  v. 
Devoe,  124  N.  T.  120,  26  N.  E.  275.  21  Am. 
St  Rcrp.  65^,  Oiere  can  be  no  real  dlfflculty 
In  reaching  tilie  concluMon  that  th»  grantors 
Intended  to  secure  an  easement  of  pusage 
over  tbe  land  wtaldi  should  be  a^iutenauc 
to  the  land  retained. 

Tbe  tract  retained,  In  flavor  ot  wfalcli  fht 
servitude  waa  stipulated,  was  bounded  <»  tbe 
west  and  south  1^  the  estate  of  another  own- 
er, and  by  creeks  and  sloughs  wtatdi  made 
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effresB  and  Ingran  on  those  sides  Impractica- 
ble, If  not  Impossible.  The  land  conreyed 
to  appellant's  predecessor  In  title  lay  along 
tbe  north  and  east  Van  Dom  and  Demopo- 
lis  were  tbe  nearest  market  places,  and  tbese 
points  had  been  reached  by  roads  leading 
across  the  land  conveyed  to  the  public  road 
between  Van  Dorn  and  Areola.  Tbe  vendors 
were  In  tbe  execution  of  powers  granted  to 
them  In  trust  for  themselves  and  ottter  dev- 
isees of  the  late  owner.  PresmnptlTely  they 
were  acting  for  the  trust  estate  as  an  en- 
tirety, and  not  merely  for  tbelr  personal  ad- 
vantage. If,  aa  appellant  contends,  the  res- 
ervation of  a  right  of  way  personal  to  the 
executors  would  have  been  a  breach  of  trust 
on  their  part,  this  must  be  a  circumstance 
which  would  Incline  the  court  to  bold  the  ease- 
m«t  appurtenant,  and  not  in  gross.  More- 
over, the  value  of  the  tract  retained  d^>eDd- 
ed  upoD  Its  accessibility  from  the  public  road. 
It  was  clear  that  the  tract  retained  would  be 
wholly  Inaccessible,  unless  the  grantors  and 
their  Buccessors  In  title  were  to  have  tbe 
right  to  use  some  way  over  the  tract  convey- 
ed. Under  these  circumstances  It  Is  difficult 
to  b«lieva  that  the  pa^es  intended  to  stlp- 
tdate  for  an  easement  prarsonal  to  the  exec- 
utors. On  the  contrary,  the  reasonable  con- 
clusion arlsli^  naturally  out  of  the  situation 
is  that  the  easement  was  reserved  for  the 
benefit  of  the  adjacent  land  retained. 

And  this  consldemtlon  is  condusive  to  the 
same  effect.  Section  3396  of  the  Code  pro- 
vides that  every  estate  In  lands  la  to  be  tok- 
en as  a  fee  simple,  although  the  words  nec- 
essary to  create  an  estate  of  Inheritance  are 
not  used,  unless  It  clearly  appears  that  a  less 
estate  was  intended.  In  Karmuller  v.  Krots, 
18  Iowa,  W2,  tenants  in  common  entered  in- 
to a  deed  of  partition  which  contained  this 
clause:  "It  is  also  farther  distinctly  under- 
stood that  the  said  John  Krots  should  have 
tbe  privily  of  a  road  through  the  land  of 
the  sai^Bemhart,  so  as  to  oiable  him  to 
take  the  nearest  and  best  road  to  Dubuque." 
Judge  Dillon,  speaking  for  the  court,  and 
noting  that  a  statute  of  that  state  the 
term  "heirs'*  or  other  technical  words  of  in- 
heritance were  not  necessary  to  create  and 
convey  an  estate  in  fee  simple,  held  that 
words  of  inheritance  were  not  necessary  to 
make  the  right  of  way  contracted  toe  ap- 
purtenant to  the  land,  and  that  it  was  'ap- 
purtenant, and  not  a  personal  privily  merely. 

On  the  authority  of  Walker  v.  Clifford,  123 
Ala.  67.  29  South.  888,  86  Am.  St  Rep.- 74, 
tbe  appellant  contends  that  It  appears  from 
the  bill  that  complainants  have  a  reversion- 
ary interest  only  in  the  alleged  dominant  es- 
tate, and  cannot,  tberefore,  maintain  their 
bill  to  enforce  a  right  of  way  appurtenant 
to  that  estate — ^that  a  bill  for  that  purpose 
must  t>e  ezblblted  by  the  tenant  .To  us  It 
seems  that  the  case  relied  upon  Is  easily  dis- 
tinguishable on  Its  facta  from  the  case  at 
bar,  and  that  the  principles  declared  give  sup- 


port to  the  bill  in  this  cause.  In  the  case- 
referred  to  different  parts  of  a  buUdlng  had* 
been  let  by  the  owner  to  different  tmants.' 
One  tenant  by  keeping  a  door  closed,  denied 
and  obstructed  the  right  of  the  other  to  pass- 
tbrottgh  a  part  of  the  building  occupied  by 
tbe  first  The  landlord  filed  his  bill  to  en- 
force the  claimed  right  of  way,  basing  'his 
equity  on  tbe  fact  that  the  maintenance  of 
the  closed  door  would  impose  liability  tipon 
him  under  his  contract  with  the  tenant  who- 
claimed  to  be  suffering  by  the  obstruction. 
Relief  was  denied  on  the  ground  that  the 
obstruction  of  the  alleged  easement  worked 
no  injury  to  complainant's  reversion,  though 
th^e  were  peculiarities  of  tbe  case  which 
probably  contributed  to  the  result  Here  the- 
landlord  Is  denied  access  to  his  own  estate, 
and  Its  present  as 'well  as  prospective  value 
Is  Impaired  by  an  asserted  right  on  the  part 
of  the  appellant  which,  unless  interrupted' 
by  a  decree,  will  in  tbe  course  of  time  ripen 
into  a  legal  right  to  maintain  the  obstruction. 
Tt  can  be  no  suffldrat  answer  to  the  bill  to- 
ssy that  the  tenant  also  may  have  a  right 
The  obstruction  is,  on  the-aTerments  of  the- 
bill,  not  only  a  wrong  to  the  tenant's  posses- 
sion, but  to  the  r^ht  of  the  complainants  to- 
have  ingress  and  caress  for  the  purprae  or 
hauling  timber,  as  the  bill  complains,  or,  as 
might  have  been  added,  for  uiy  other  sndi  le- 
gitfmate  purpose  as  may-  tate  an  owner  to* 
f  am  lands  occupied  by  bis  tenants,  and  Is  an* 
Injury  to  complainants  reversionary  interest 
as  well,  in  that  It  impairs  the  salable  value- 
of  the  estate.  In  Lide  v.  Hadley,  86  Ala.  627, 
76  Am.  Dee.  888,  sustaining  the  eqnltable- 
jnrlsdiction  to  protect  tbe  due  «ijoyment  of 
easements,  It  was  considered  that  "to  deny 
to  the  own«:  of  land  suited  for  agrlculturar 
purposes,  all  access  to  it  ta  to  take  so  much 
from  the  graeral  wealth  of  the  community, 
and  is,  ther^re,  an  Indirect  injury  to  the- 
public,  as  well  as  a  direct  wrong  to  the  in- 
dividual proprietor." 

Nor  will  it  do  to  say  that  the  nuisance  may^ 
be  abated  before  the  determination  of  the- 
lease.  Thus  In  England,  where  the  doctrine- 
of  ancient  lights  prevails,  an  action  was  main, 
taloed  by  a  reversioner  for  tbe  obstruction  of 
a  window,  an  ancient  light,  whereby  a  room 
was  rendered  dark,  uncomfortable,  and  unfit 
for  habitation,  although  it  was  shown  that 
tbe  obstruction  might  easily  be  removed  In 
the  course  of  two  or  three  days.  So  for  ob- 
structing tbe  floe  of  a  chimney,  and  for  di- 
verting a  stream  of  water  whereby  the  soli 
was  impoverished,  and  for  obstructing  a  way 
whereby  tbe  enjoyment  of  premises  is  ren- 
dered Inconvenient  Tinsmau  v.  Railroad 
Company,  25  N.  J.  Law,  255,  64  Am.  Dec.  415. 
So,  here,  we  do  not  doubt  that  complainants 
may  maintain  their  bill,  notwithstanding  they 
may  have  let  tbe  dominant  estate,  or  some  of 
It  as  the  bill  avers,  to  tenants  for  agricultur- 
al purposes. 

Further  demurring,  the  appellant  contends 
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that  tbe  bill  Bhould  have  shown  a  demand 
by  the  complainants  before  bill  filed  to  be 
permitted  to  use  the  way  secured  by  the  deed. 
The  averment  of  the  bill  la  that  appellant 
has  erected  a  wire  fence  along  the  entire 
line  between  the  dominant  and  the  servient 
estates,  thereby  preventing  all  mode  of  in' 
gress  and  egress  to  and  from  complainants' 
property  retained,  and  has  notified  the  ten- 
ant of  complainants  now  occupying  their  land 
that  he  denies  and  will  continue  to  deny  and 
prevent  the  use  of  any  way  over  his  land, 
and  is  obstructing  and  preventing,  or  attempt- 
ing to  obstruct  and  prevent,  orators,  their 
agents,  servants,  employes,  and  contractors, 
from  going  on  said  land,  and  thereby  pre- 
venting or  attempting  to  prevent  them  from 
removing  the  timber  from  complainants'  land. 
On  these  facts  it  would  seem  that  a  demand 
for  an  open  way  would  be  useless,  and  the 
rights  of  the  complainants  are  Just  what 
they  would  be,  had  the  making  and  refusal 
of  such  demand  been  alleged.  Llde  t.  Had- 
ley,  supra;  We  cannot  Infer,  from  anything 
appearing  on  the  face  of  the  bill,  that  ap- 
pellant has  denied  the  right  of  complainants 
to  a  way  on  the  ground  that  the  servitude 
imposed  In  practice  has  been  In  excess  of 
that  secured  by  the  stipulation.  The  excess 
of  burden  here  referred  to  by  the  appellant 
is  not  an  excessive  use  of  any  way,  but  the 
use  of  a  number  of  ways,  whereas  the  res- 
ervation was  of  "a  right  of  egress  and  in- 
gress over  the  land"  sold  to  appellant.  The 
maps  appended  to  the  bill  show  subsidiary 
roads  leading  over  and  about  the  appellant's 
land ;  but  th^  show  two  main  roads  leading 
from  the  same,  or  very  nearly  the  same,  point 
on  the  line  between  the  lands  belonging  to 
the  respective  parties,  over  the  land  conveyed 
to  appellant,  and  to  different  points  on  the 
Van  Dom  and  Areola  road,  and  the  averment 
is  that  these  roads  liad  been  in  common  use  by 
persons  living  on  complainants'  land  for  30 
years  before  the  deed  to  Mrs.  Kelly,  and  since. 
It  is  not  necessary  at  this  time,  when  the 
hearing  Is  upon  the  bill  only,  to  determine 
whether  the  reservation  secured  to  the  ap- 
pellees the  right  to  use  both  these  roads,  or, 
indeed,  to  nse  either  in  preference  to  anoth- 
er to  be  laid  off  possibly  In  better  accord 
with  the  reasonable  convenience  of  both  par- 
ties; hut  we  do  not  understand  that  under 
the  drcumstances  detailed  as  to  the  use  of 
these  roads,  or  even  In  the  absence  of  any 
conmion  use  covering  a  long  period,  the  use 
of  both  by  the  appellees  would  Justify  the 
appellant  In  a  denial  of  their  right  to  the  nse 
of  either,  although  It  sboold  be  determined 
that  app^lees  have  a  right  to  a  way  only, 
.^nd  not  to  both  the  roads  heretofore  com- 
monly used.  We  accordingly  rule  that  those 
gromicta  of  demurrer  which  take  the  point 
that  the  appellees  se^  to  Impose  an  excessive 
and  unreasonable  burden  on  the  appellant's 
land  were  properly  overruled. 


One  other  point  Is  briefly  argued  by  ap- 
pellant He  Insists  that  since  the  appellees 
were,  at  the  time  the  deed  was  made,  own- 
ers of  both  the  dominant  and  servient  es- 
tates. It  was  essential  to  the  validity  of  the 
easement  reserved  ttiat  the  dominant  estate 
be  clearly  described,  for  otherwise  the  gran- 
tee might  have  his  estate  made  servient  to 
the  lands  not  contemplated  at  the  time  of 
the  reservation  and  wholly  different  from 
the  lands  for  the  benefit  of  which  the  reserva- 
tion was  made.  In  other  words,  the  conten- 
tion is  that  the  contract  Is  so  uncertain  that 
the  court  cannot  undertalte  to  decree  a  spe- 
cific performance.  We  think,  however,  that 
the  bill  Is  sufficient  to  relieve  the  court  of 
apprehension  on  that  score.  The  deed  re- 
serves a  way  to  and  from  certain  lands  be- 
longing to  the  estate  of  Henry  W.  Reese, 
deceased,  which  He  westerly  of  the  lands 
therein  sold.  These  lands  are  accurately 
shown  In  the  bill,  and  the  averment  Is  that 
they  are  the  only  lands  belonging  to  said 
estate  which  He  westerly  of  the  land  convey- 
ed to  appellant.  That  Is  sufficiently  certain 
which  can  be  made  certain. 

Finally,  If  the  way  or  ways  to  which  the 
appellees  became  entitled  by  virtue  of  the 
reservation  In  the  deed  were  not  then  fixed 
by  the  situation  and  condition  of  the  respec- 
tive estates  and  the  use  of  the  ways  before 
and  after  the  date  of  the  deed,  the  right  to 
have  a  way  was  none  the  less  reserved,  sad 
In  view  of  the  unquaUfied  denial  of  the  right 
It  seems  clear,  on  the  averments  of  the  bill, 
that  it  will  be  the  duty  of  the  court  to  enforce 
specific  performance  by  establlstalng  the  right, 
defining  the  track,  and  enjoining  the  disturb- 
ance of  the  way.   Lide  v.  Hadley,  supra. 

It  only  remains  to  be  said,  further,  that  we 
are  of  opinion  that  the  demurrer  to  the  bill 
was  properly  orermled,  and  that.  In  conse- 
quence, the  decree  of  the  chancery  court  most 
be  affirmed. 

Affirmed.  » 

DOWDELL.  a  J.,  and  ANDERSON  and 
EVANS.  JJ.,  concur. 


JONES  V.  BARKER. 
(Supreme  Court  of  Alabama.    Nov.  0,  1909.) 

1.  HiQHWATS  (9, 158*)  —  Obstbuctions— Com- 
plaint—SuFFiciEscT. 

A  bill  to  abate  an  obstniction  on  a  rondway. 
which  allies  that  the  way  is  a  public  way  hy 
reaaoD  of  adverse  user  for  40  years,  that  the 
roadway  was  dedicated  for  a  public  highway,  and 
tlint  th<t  roadway  is  a  way  of  necessity,  betmnse 
fumishin?  to  complainant  the  onlv  way  to  mar- 
ket without  going  at  least  two  miles  out  of  the 
direct  way,  Rhows  equity  in  complainant  as 
against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Hicnways, 
Cent.  Dig.  «  431 ;  Dec.  Dig.  8  158.*] 

2.  Eqinvr  (i  232*)— Pi,EADiifo— DnniBaBBB. 

Where  the  equity  of  a  ^A\\  rests  on  several 

grounda,  one  or  more  of  which  is  sufficiently  a)- 
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legcd,  dcmarren  addressed  to  the  bill  as  a  whole, 
and  not  testinjc  the  ajnttr  as  to  any  particular 
gronnd.  are  properly  overruled,  thoagn  there  Is 
doubt  as  to  the  safficieocy  of  the  avennenta  as  to 
some  of  the  grounds. 

[Ed.  Note.— For  other  cases,  see  Eqnityt  Cent. 
DiV  I  508;  Dec  Dig.  S  2S2*] 

Appeal  from  City  Cotirt  of  Selma ;  J.  W. 
Mabry,  Judge. 

Suit  by  Joan  Ferguson  Barker  against  Ed> 
win  Carlisle  Jones  to  remove  obstructions 
across  a  roadway.  From  a  decree  overmllng 
demurrers  to  tbe  bill,  defendant  appeals. 
Affirmed. 

The  chancellor's  decree  la  as  follows: 
"Complainant  predicates  his  Tight  to  the  use 
of  the  roads  In  QQestlon  on  three  distinct 
grounds:  First,  by  prescription;  second,  by 
reason  of  Its  having  beoi  dedicated  to  tbe 
public ;  and,  third,  as  a  way  of  necessity. 
An  eosemmt  by  prescription  may  be  acquir- 
ed by  an  In^vidnal  or  by  the  public,  and  so 
may  a  highway  be  established  by  a  prescrip- 
tion; but  the  user  on  which  the  title  and 
right  la  predicated  most  have  been  adverse 
to  the  owner  of  the  soil,  not  merely  permis- 
sive, and  must  bare  been  oontinnons  and  nn- 
Intarupted  for  a  period  of  20  years.  And 
the  mere  user  of  land  for  road  purposes,  in- 
volving as  it  were  ordinarily  no  injury  to  the 
owner,  carries  with  It  no  presumption  of 
ndrerse  dalm  or  claim  of  rli^t  to  use  the 
road.  And  In  the  absence  of  facts  and  dr- 
cumstances  to  the  contrary,  such  user  will 
be  presumed  to  hare  been  permissive  merely. 
[Authorities  dted  here.]  Tbe  bill  avers  that 
the  road  is  a  public  highway;  that  it  was 
known  for  over  40  years  as  Long  or  Race 
street,  and  among  other  things  avers  that  It 
has  been  used  by  the  public  as  and  for  a  pub- 
lic road  and  highway  for  80  years  or  more; 
that  such  use  has  been  by  the  public  exclu- 
sive, and  was  at  all  times  open,  notorious,  ad- 
verse, and  Tlslble  to  all  persons  whoteoever; 
and  that  such  use  was  by  the  public  unin- 
terrupted and  continued,  until  obstructed  by 
rffipondent  as  averred.  The  bill  seekli  to 
show  that  there  has  been  a  dedication  of  the 
road  by  reason  of  the  land  being  platted  into 
lots,  and  lots  sold  In  reference  to  the  road 
as  thereon  laid  off ;  but  its  allegations  fn  this 
behalf  are  insufficient  Its  averments  in  sub* 
stance  ore  that  the  land  over  40  years  ago 
was  platted  and  laid  off  into  lots,  and  so 
shown  by  old  maps  of  the  town  of  Selma,  and 
bounded  by  said  Long  or  Bace  street,  and 
lots  were  sold  off  and  conveyances' and  deeds 
made,  referring  to  and.  bounding  the  same 
by  said  streets;  but  there  is  no  avwment 
that  the  then  owner  platted  the  land,  or 
made  the  maps,  or  sold  the  lots,  or  any  of 
them  [dtlng  authorities].  I  think  the  other 
facts  averred  In  the  bill,  going  to  show  a 
former  dedication  and  Its  acceptance  by  the 
public,  are  sufficient  A  dedication  may  be 
expressed,  or  It  may  be  Implied  from  conduct 


or  acts;  It  may  be  created  by  a  single  act 
or  by  a  series  of  acts ;  it  may  be  created  by 
a  writing  or  orally.  The  bill  avers  that  the 
Ferguson  road  has  been  continuously  used  by 
the  public  for  about  40  years ;  that  this  road 
In  the  greater  part  of  section  29  was  really 
a  street  and  was  known  for  over  40  years  as 
Long  or  Bace  street,  and  is  so  marked  and 
designated  on  a  number  of  maps  made  of 
said  tract  which  maps  have  been  promulgat- 
ed by  the  makers  thereof  and  used  by  the 
public;  that  said  road  was  dedicated  to  the 
public;  that  a  part  of  said  road  was  dedi- 
cated to  the  public  and  opened  to  them  by 
Hugh  Ferguson,  or  the  owner  of  said  land 
prior  to  him,  and  a  part  of  said  land  was 
dedicated  to  the  public  and  opened  to  them 
by  Qeorge  O.  Barker,  or  a  prior  owner  of 
said  land;  that  said  road  was  accepted  by 
the  public  and  used  by  tbem  for  more  than 
30  years,  and  has  been  in  continuous  use  by 
the  public  as  a  highway  since  It  was  so  des- 
ignated, up  to  the  time  of  the  obstruction 
complained  of.  [Authorities  cited  hera]" 
There  are  other  matters  In  tbe  decree,  not 
deemed  necessary  to  be  here  set  out 

A.  tb  Ifcl^od,  for  appellant.  Pettus,  Jef- 
Mes  &  Pettus,  for  appellee 

HATFIELD,  J.  The  bill  was  filed  by  the 
appellee  against  the  appellant  to  remove  an 
obstruction  fr<Hn,  over,  and  across  a  rmd  or 
way  leading  to  and  from  appellee's  farm, 
which  road  or  way  crossed  a  part  of  appel- 
lant's farm,  which  adjoined  that  of  ai^llee. 
The  bill  alleges  the  ownership  of  the  respec- 
tive farms  by  appellee  and  appellant  and 
those  under  whom  they  daimed,iand  a  use  of 
such  way  by  the  public  contlnuoudy  for  a 
long  period,  30  or  40  years;  that  the  way 
was  known  both  as  a  road  and  a  street  and 
was  80  used  for  40  years  by  appdlee,  her 
tenants,  and  those  under  whom  she  claimed, 
as  well  as  by  tbe  public ;  that  this  use  was 
at  all  times  open,  notorious,  adverse,  and 
continuous;  that  the  road  In  qu»tlon  led 
from  ai^Ilee's  farm  to  Selma,  Ala.,  the  mar- 
ket place  of  appellee's  tenants  and  employes ; 
that,  with  this  road  obstructed,  appellee's  on- 
ly way  to  market  was  obstructed ;  Uiat  she 
could  not  get  to  market  by  any  other  prac- 
ticable route,  without  going  at  least  two 
miles  out  of  the  direct  way ;  that,  owing  to 
the  peculiar  location  of  appellee's  farm  with 
regard  to  the  obstruction,  she  suffers  annoy- 
ances diCTerent  In  degree  and  hind  from  those 
suffered  by  the  public  In  consequence  of  the 
obstruction. 

Tbe  obstruction  consisted  of  ditches  and 
wire  fences,  placed  across  the  road  by  ap- 
pellant. A  map  and  plat  of  the  lands  belong- 
ing to  appellee,  to  appellant,  and  to  their 
neighbors  is  attadied  as  a  part  of  the  bill, 
showing  the  location  of  the  roads  and  of  the 
obstructions  as  to  the  lands  in  question. 
While  there  Is  not  a  perfect  correspondence 
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between  the  location  of  the  road  as  made  by 
the  aTerments  of  the  bill  and  that  as  It  ap- 
pears from  an  Inspectioii  of  the  map  attach- 
ed, yet  the  difference  Is  only  such  as  might 
reasonably  be  expected  from  such  descrip- 
tions. The  difference  Is  slight,  and  not  at 
all  material  to  the  equity  or  the  sufficiency 
of  the  bill  in  Its  averments.  The  bill  Is  pro- 
fessedly and  confessedly  drafted  after  the 
form  of  the  bill  In  the  case  of  Cabbell  v.  Wil- 
liams, 127  Ala.  320,  28  South.  405.  On  the 
authority  of  that  case,  and  that  of  Cochran 
V.  Purser,  152  Ala.  854,  44  South.  579,  the 
averments  of  the  bill  are  sufficient 

The  equity  of  the  blU  rests  upon  three 
grounds:  First,  prescription;  second,  dedi- 
cation ;  third,  right  of  way  of  necessity.  The 
demurrers  are  addressed  to  the  bill  as  a 
whole,  and  are  not  Intended  to  test  the  equi- 
ty as  to  any  particular  one  of  the  three 
grounds.  There  may  be  doubt  as  to  the  suffi- 
ciency of  the  averments  as  to  one  of  the 
grounds,  but  not  as  to  all.  The  demurrers 
were  therefore  properly  overruled. 

We  have  not  attempted  to  treat  each  phase 
of  the  bill  separately,  but  only  to  determine 
the  correctness  of  the  decree  from  which 
the  appeal  is  talien.  The  reporter  will  set 
out  the  opinion  of  the  chancellor  In  the  state- 
ment of  facts,  which  opinion  treats  of  the 
separate  phases  of  the  bill. 

The  decree  of  the  chancellor  is  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
McCI^LLAN,  J  J.,  concur. 


DUKE  V.  SOUTHERN  HARDWARE  &  SUP- 
PLY CO. 

(Snpreme  Court  of  Alabama.    June  80,  1909. 

Rehearing  Denied  Dee.  10,  1909.) 
1.  Monet  Lent  (5  ?•)  —  Time  fob  Patmbrt  — 

PBEStJMPnONS. 

Where  money  is  lent  without  any  agreement 
as  to  the  time  ox  payment,  the  presomption  is 
that  it  is  due  on  demand.  . 

[Ed.  Note.— For  other  cases,  see  Money  Lent, 
Dec  Dig.  S  T.*J 

3.  Money  I^t  (|  7*)  — Evidence  — Sueti- 

CIENCT. 

In  an  action  to  recover  money  lent,  evidence 
held  Insufficient  to  show  that  there  was  any 
agreement  that  the  money  was  not  to  be  paid 
until  defendant  was  able  to  pay. 

[Ed.  Note.— For  other  cases,  see  Money  Lent, 
Cent  Dig.  {  13;  Dec  Dig.  S  7.*] 

McClellan  and  Anderson,  JX,  dissenting. 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;  SafTold  Berney,  Judge. 

Action  by  the  Southern  Hardware  &  Sup- 
ply Company  against  H.  Rowland  Duke. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

The  testimony  sufficiently  appears  from 
the  dissenting  opinion.  The  following  char- 


ges were  refused  to  the  defendant:  "(7)  The 
court  charges  the  jury  that  the  burden  was 
on  the  plaintiff  to  show  that  Its  claim  is  now 
due;  and,  nnless  the  plaintiff  has  so  reason- 
ably satisfied  you,  yon  must  find  for  the  de- 
fendant (8)  The  court  charges  the  Jury 
that  if  they  believe  from  the  evidence  that 
the  money  was  loaned  to  the  defendant  with 
the  understanding  that  he  was  to  pay  the 
same  back  when  be  got  able,  then  yon  must 
find  for  the  defendant,  unlesa  yon  further 
believe  from  the  evidence  that  the  defend- 
ant was  able  to  pay  this  money  back.  (U) 
The  court  charges  the  Jury  that  if  they  be- 
lieve from  the  evidence  that  the  money  was 
loaned  to  the  defendant  with  the  nnder- 
standing  that  it  was  to  be  paid  back  to  the- 
plaintlff  when  the  defendant  got  able  to  pay 
It  back,  then  you  mnst  find  for  the  defend- 
ant unless  the  evidence  reasonably  satis- 
fies you  that  the  defendant  Is  able  to  pay 
the  money  back.  (10)  The  court  charges  tbe 
Jury  that  If  they  believe  from  the  evidence 
that  tbe  agreement  between  the  parties  was 
that  the  defendant  should  not  pay  this  mon- 
ey back  until  he  was  able,  then  your  ver- 
dict must  be  for  the  defendant" 

Inge  &  McCorvey,  for  appellant.  Mcln- 
tosh  &  Rich,  for  appellee. 

SIMPSON,  J.  When  one  man  loans  mon- 
ey to  another,  If  nothing  is  said  about  the 
time  of  payment  the  preanmptlon  la  tliat  it 
Is  due  on  demand.  I  do  not  find,  in  the 
record,  any  erldence  tending  to  show  that 
at  the  time  the  money  was  loaned,  there- 
was  any  agreement  that  It  was  not  to  be 
repaid  until  the  defendant  was  able.  The 
statements  of  the  witness  Hardaway  Young 
do  not  show  any  such  agreement,  bnt  only  a 
purpose  to  allow  the  defendant  to  pay  as  he 
could  out  of  his  salary,  and,  when  defend- 
ant left  their  employment,  he  considered  the 
money  due. 

The  circumstances  of  the  loan  are  clear- 
ly detaUed.  and  show  that  at  that  time  there 
was  no  agreement  that  the  money  was  not 
to  be  paid  until  the  defendant  was  able,  and 
there  was  no  controversy  about  the  fact  that 
there  baa  been  a  demand  made  for  parment 
Consequently  charge  7,  requested  hy  the  de 
tendant  was  misleading,  and  properly  re> 
.fused. 

The  Judgment  should  be  affirmed. 

DOWDELL,  O.  J.,  and  DENSON,  MAY- 
FIELD,  and  BATRE,  JJ.,  concur. 

McCLELLAN.  J.  (dissenting).  My  Broth- 
ers err,  in  my  opinion,  in  their  conclusion 
that  there  was  no  evidence  adduced  on  tbe 
trial  from  which  the  Jury  might  Infer  tbat 
the  demand  sued  on  should  become  due 
when  defendant  was  able  to  pay.  If  such 
an  Inference  was  open  to  adoption  by  the 
Jury,  then  charges  7  to  10,  Inclusive,  should 
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!faaTe  Iffien  given  as  requested  by  defendant, 
-and  tbelr  refnaal  waa  error  to  reverse. 
There  can  be  no  doabtlng  the  proposition 
'that  the  actor  on  a  money  demand  has  the 
harden  to  show  that  his  demand  was  due  at 
the  time  he  Instituted  bla  action.  In  this 
instance,  it  was,  in  my  Judgment,  open  to 
the  Jury  to  And  from  the  evidence -that  the 
loan  should  become  due  when  Puke  was 
-able  to  pay.  This  is  demonstrable,  X  think, 
by  the  two  quotations  from  the  testimony 
offered  for  the  plaintiff.  The  first:  "When 
did  that  (having  reference  to  the  sums  loan- 
ed defendant  by  the  plaintiff)  mature,  Mr. 
Young,  and  become  due?  A.  It  matured  at 
-sncb  time  as  he  severed  hia  connection — his 
agreement  was  to  pay  bo  much  out  of  his 
salary;  that  was  to  bear  interest  from  the 
.dates  of  the  edvancementa.  Q.  You  say  It 
became  dne  from  the  date  be  severed  his 
■connection  with  the  Southern  Hardware  & 
Supply  Company.  A.  That  is  supposed  to 
be  the  date."  The  witness  then  testified  as 
follows:  "That  was  on  the  l-ith  of.  March, 
1907,  and  then  all  this  money  was  due." 
This  testimony,  alone,  denies  the  applica- 
tion of  the  presumption  to  which  my  Broth- 
-ers  give  approval. 

The  witness  '^oung  further  testified:  "Q. 
Mr.  Young,  what  was  the  agreement  between 
you  and  Mr.  Duke  as  to  the  payment  of  this 
.amount?  A.  At  the  time  he  got  the  loan? 
Q.  What  length  of  time  allowed  him?  A. 
He  was  to  pay  a  certain  amount  out  of  his 
•aalary.  Q.  "What  pro  rata?  A.  No  special 
.agreement  as  to  any  particular  amount,  cer- 
-tain  amount  Q.  He  was  to  pay  it  back  as 
he  waa  able  out  of  his  salary?  A.  As  he 
-was  able  to  pay,  tbe  assumption  being — 
(here  interrupted  by  counsel  with,  "I  don't 
want  any  assumption)."  To  me  It  appears 
■obvlons  that  these  were  Jury  questions: 
Whether  such  an  agreement  was  made  to 
^ay  when  able,  or  to  pay  out  of  his  salary 
when  able;  and  whether  such  agreement  at- 
-tended  tbe  loan  or  the  arrangements  for  It. 

Krens  v.  Torrey,  146  Ala.  548,  40  South. 
-956,  is  a  direct  authority  In  favor  of  the 
validity  of  a  condition  to  pay  "when  able." 
See,  also,  1  Randolph's  Com.  Paper,  |  111, 
and  authorities  In  notes. 

The  Judgment  should.  In  my  opinion,  he 
reversed.  Justice  AJ^ERSON  concurs  in 
-the  Tlews  of  the  writer. 


SANDERS  V.  WILLIAMS. 

•(Supreme  Court  of  Alabama.    Dec.  16,  1909.) 

1,  AFPBAL  and  EbBOB  (j  719*)— ASSIONUBNTS 
OF  E^BOft— RUUNOB  ON  DSUXntBERS. 

Rulings  sastainlng  demurrers  to  pleas  ean- 
>DOt  be  considered,  In  the  absence  of  assignments 
■of  error  questioning  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2973 ;  Dec.  Dig.  |  719.»] 


2.  Infants  (fi  93*)— Avoidance  of  Contbact 
— Pleadibo. 

The  avoidance  of  a  contract  by  an  Infant, 
to  avail  a  party  affected  thereby,  mnst  be  spe- 
cially pleaded,  under  Code  1907,  |  5331. 

[Ed.  Note.— For  otlier  cases,  see  Infants,  Cent, 
Di^.  SS  279.  282 ;  Dec.  Dig.  {  93.*] 

3.  Infants  (S  94*)— Avoidanck  of  Contbact 
-Pleading. 

In  an  action  for  breach  of  warranty  in  the 
sale  of  a  horse,  based  on  an  oatstandlng  mort- 
gage which  plaintiff  paid,  the  defense  that  the 
mortgage  was  avoided  by  an  infant,  who  execu- 
ted it,  waa  not  comprehended  in  the  general  is- 
sue pleaded,  and,  not  being  specially  pleaded,  is 
not  available. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent. 
Dig.  M  280,  290 ;  Dec.  Dig.  S  91.*1 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty ;  H.  A.  Pearee,  Judge. 

Action  by  Dan  Williams  against  J.  D.  Sand- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Afllnued. 

Espy  &  Farmer,  for  appellant.  B.  F.  Reld 
and  R.  D.  Crawford,  for  appellee. 

McCLELLAN.  J.  Action,  by  appellee 
against  appellant,  for  breach  of  warranty  in 
the  sale  of  a  horse ;  tbe  alleged  breach  con- 
sisting in  the  existence  of  an  outstanding  In- 
cumbrance upon  tbe  animal  created  by  one 
Rolen,  an  original  purchaser  thereof  from  the 
Dothan  Mule  Company.  The  court  sustained 
plaintiffs  demurrers  to  pleas  2  and  3,  and 
counsel  for  appellant  Insist,  in  brief,  that  this 
action  was  error.  There  are  no  assignments 
of  error  questioning  such  rulings.  We  must, 
accordingly,  refrain  from  considering  them. 
The  only  errors  assigned  are  those  predicated 
upon  the  giving  of  tbe  general  affirmative 
ctiarge  for  the  plaintiff,  and,  on  the  other 
htmd.  Its  refusal  to  the  defendant.  The  trial 
was  solely  upon  issues  made  by  a  general  tra- 
verse of  the  allegations  of  the  complaint. 

The  character  and  basis  of  the  action  has 
been  indicated.  Several  questions  are  moot- 
ed and  discussed  In  brief  for  appellant;  but 
according  to  our  view  they  cannot  be  treated 
and  decided  on  this  appeal,  unless  It  can  be 
said  that  tbe  general  issue  alone  affected  to 
raise  the  same  questions  of  law  that  the  rul- 
ings on  the  demurrers  raised.  The  filing  of 
these  pleas  (2  and  3)  clearly  evidence  the  view 
of  counsel  that  tbe  matter  of  defense  set 
forth  in  the  pleas  required  special  assertion, 
and  were  not  comprehended  In  the  general 
traverse,  also  pleaded.  Independent  of  any 
Indiience  of  this  fact,  we  will  briefly  consider 
the  inquiry  that  the  general  issue  embraced 
the  matters  of  defense  now  argued  in  brief 
for  api}e11aDt. 

Rolen  bought  the  horse  from  the  Dothan 
Mule  Company.  He  paid  part  of  the  purchase 
money  in  cash,  and  gave  a  mortgage,  covering 
the  animal,  to  secure  the  balance.  RoIpu  was 
an  Infant  at  the  time,  and  bad  not,  when  this 
suit  was  instituted,  attained  his  majority. 
He  sold  the  animal  to  defendant;  the  testl- 
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vaony,  as  appears  from  the  bill,  which  pur- 
ports to  contain  all  of  the  erldence,  being  en- 
tirely silent  In  respect  to  whether  the  sale 
was  unconditional,  or  In  express,  Implied,  or 
otherwise,  recognition  of  or  snbordlnatlon  to 
the  mortgage  to  the  Do  than  Mule  Company. 
The  defendant  traded  the  mole  to  the  plnjn- 
tlff,  warranting  the  freed<HU  of  the  animal 
from  Incumbrance  or  lien.  The  mortgagee, 
under  the  terms  of  the  mortgage  and  after  Its 
law  day,  demanded  the  horse  of  the  plaintiff, 
who,  to  avoid  seizure  and  sale,  paid  the  mort- 
gage debt  There  seems  not  to  have  been,  nor 
Is  there  now.  any  contention  that  the  registra- 
tion of  the  mortgage  was  not  l^ally  effected. 

It  Is  urged  for  aj^Uant  tbat  the  sale  of 
the  animal  by  Rolen  was  an  act  of  disaffirm- 
ance of  the  contract  of  mortgage  thereby  ren- 
dering the  instnjmeut  a  nullity,  and  hence 
relieving  the  animal,  in  the  hands  of  plaintiff, 
free  from  the  diarge  thereof,  and.  In  conse- 
(lueuce,  obviating  the  breach  of  warranty  de- 
clared on  In  the  complaint.  Assuming  for  the 
occasion  only  that  an  infant,  before  attaining 
his  majority,  may  avoid  his  contract  and  al- 
so that  an  unconditional  sale  of  tb.e  chattel 
evinces  an  intention  to  not  be  bound  by  the 
mortgage,  and  that  such  an  act  avoids  the 
mortgage,  we  think  there  can  be  no  serious 
doubt  but  that.  In  order  to  avail  a  party  af- 
fected by  the  avoidance  (granting  for  the  ar- 
gument that  he  may  plead  iQ,  the  matter 
must  be  specially  pleaded.  Our  statute  re- 
quires the  si>eclal  pleading  of  all  mutter  of 
defense,  unless  reliance  la  put  solely  on  a 
denial  of  the  plaintiff's  cause  of  action.  Code 
1007,  S  G331.  In  many  of  our  dedslons  the 
substance  of  the  statute.  In  this  regard,  has 
been  expressed  in  the  terms:  The  geoeral 
Issue  denies  and  puts  In  Issue  the  truth  of 
the  averments  of  the  complaint. 

The  complaint  here,  aside  from  other  pres- 
ently unimportant  averments,  alleges  that 
the  horse  in  question  was  Incumbered  with  a 
mortgage  to  the  Dothan  Afule  Company,  The 
mortgage's  legal  execution  and  existence  was 
not  denied,  except  as  tbat  resulted  from  an 
net  imputed  to  the  mortgagor,  subsequent  to 
the  execution  of  that  Instrument.  The  mort- 
gage was  valid,  is  the  effect  of  the  contention, 
until  the  mortgagor,  an  infant,  disaffirmed 
and  avoided  his.  only  voidable,  not  void,  act 
The  plaintiff.  In  effect,  says:  "I  was  com- 
I>elled  to  pay  an  Incumbrance,  a  mortgage, 
resting  upon  the  animal,  and  you  assured  me 
there  was  none."  In  reply  the  defendant 
would  say:  "There  was  such  a  mortgage,  ef- 
ticnclous  and  valid,  but  the  mortgagor  exer- 
dsed  an  election  to  avoid  it ;'  and  beuce  I  am 
excused  from  liability  for  breach  of  warranty 
on  tbat  account."  Unquestionably  the  com- 
plainant's allegations,  in  that  respect,  were 
proven  prima  facie  by  the  introduction  of  the 
mortgage  duly  executed.  To  avoid  It  the  act 
of  the  mortgagor  must  be  invoked,  whereby 
Is  necessarily  implied  that  a  valid  mortgage 


did  exist  but  an  election  availed  of  aborted  It 
The  basis  of  tbe  act  operating,  it  Is  insist- 
ed, the  avoidance  of  tin  mortgage,  was  the  in- 
fancy ^of  the  mortgagor.  Infancy  is,  it  is 
never  now  doubted,  matter  ot  special  plea. 
If  Rolra  had  been  haled  into  court  to  answer 
the  Dothan  Mule  Company's  suit  dth«  tor 
the  debt  or  to  recover  the  horse,  and  Roles 
bad  relied  upon  his  minority  to  relieve  him 
from  the  binding  qualities  of  bis  c«mtract 
merely  voidable,  It  Is  evident  he  muat  ban 
pleaded  specially  his  infancy.  Can  CbiB  de- 
fendant, asserting,  In  defense,  that  Identical 
power  given  the  infant  stand  upon  any  high- 
er ground,  or  enjoy  a  more  liberal  indol- 
gence  than  the  Infant  himself,  could  have  «i- 
Joyed?  We  think  not 

Since  the  defensive  matters  urged  In  brief 
were  not  specially  pleaded,  and  were  not  com- 
prehended in  the  general  Issue  pleaded,  tbe 
result  must  be  an  affirmance  of  the  Judgmoit 
below  upon  the  <mly  two  errors  assigned. 
Affirmed. 

DOWDELL,  0.  3.,  and  SIMPSON  and 
MAYFIELD,  JJ.,  concur. 


FAIiliET  V.  FALI/ET. 
(Supreme  Court  of  Alabama.    Dec.  14,  1909.) 

1.  WoBDS  AND  Pekabis— "Filed." 

A  paper  is  "filed"  when  it  Is  delivered  tn 
the  proper  official,  charged  with  the  duty  of 
Rling  the  paper  and  with  making  tbe  appropriate 

indorsemests  thereon. 

[Ed.  Note.— For  other  definitiona,  see  Word* 
and  Phrases,  vol.  3,  pp.  2704-2770.] 

2.  Divorce  ((  160^— Submissioit  of  Cause 
IN  Vacation— Request  Filed. 

Under  Code  1907,  8  3164  (Gen.  Acts  1S9S- 
09.  p.  118),  providing  that  where  a  decree  pro 
oonfesso  is  taken  in  divorce,  and  tbe  canse  is 
ready  for  submission,  the  aoHcitor  shall  "file" 
a  written  request  with  tbe  register  to  delivt-r 
the  papers  In  said  cause  to  the  cliaocellor  acH 
file  bis  note  of  testimony,  and  the  cleric  shall 
deliver  all  papers  In  vBcatfon  to  the  chancellor, 
etc..  a  letter,  written  by  solidtors  for  complain- 
ant In  divorce,  after  default,  to  the  register,  re- 
questing that  "after  maldng  out  note  of  tes- 
timony, send  ft  to  us  for  submission  in  yacation. 
We  will  attend  to  having  it  submltted'^—is  s 
sufficient  writing  "filed"  with  the  register  to 
authorize  a  decree  in  vacation. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec- 
Dig.  8  100.*] 

S.  Divorce  (8  146*)— Default  DECHEF^Srn- 
mission  in  Vacation— CasTODT  or  Chil- 

DBEN. 

Under  Code  1007,  8  3164,  authorizing  on- 
contested  divorce  cases  to  be  submitted  and  d-^ 
cided  in  vacation,  which  created  an  exception  to 
tbe  general  rule  that  respondent  must  coowoi 
to  having  a  case  decided  Id  vacation,  tbat  a 
complaint  In  an  uncontested  divorce  case  askcl 
for  the  custody  of  children  did  not  deprive  the 

Sroceeding  of  its  character  as  a  divorce  case  un- 
er  the  statute,  in  view  of  Code  1907.  8  3S^^^ 
providing  tbat  on  granting  a  divorce  the  coun 
may  commit  and  regulate  the  custody  of  chil- 
dren, etc. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Der. 
Dig.  8  146.*] 
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Ala.)  PALLET  v. 

Appeal  from  Chancery  Court,  Crenshaw 
County;  L.  D.  Gardner,  Chancellor. 

Suit  by  Susan  Falley  against  Falley. 
From  a  decree  for  complainant,  respondent 
appeals.  Affirmed. 

Parks  &  Rankin,  for  appellant  Foster, 
Samf ord  &  Carroll,  for  appellee. 

UcCLELI/AN,-  J.  The  decree  appealed 
from  granted  appellee  a  divorce,  and,  as  pray- 
ed In  bill,  she  was  gUvea  the  custody  of 
the  children  of  the  union.  The  respondent 
made  no  defense  to  the  bill,  and  decree  pro 
confesBO  appears  to  have  been  regularly  en- 
tered against  him.  Subsequent  to  the  entry 
of  this  decree  the  solicitors  of  record  tot  the 
complainant  posted  a  letter  addressed  to  the 
register,  and  it  was  promptly  received  by  him, 
noting  the  Indosnre  therewith  of  the  testl- 
numy  taken  in  support  of  the  averments  of 
the  bill,  and  also  requesting  blm  to  make  out 
a  note  of  the  testimony  in  the  cause.  The 
letter  then  proceeds:  "After  making  out  note 
of  testimony,  send  It  to  us  for  submission  In 
vacatiini.  We  will  attend  to  having  It  submit- 
ted. •  •  • "  The  note  of  testimony  re- 
cites, preliminarily,  the  submission  of  the 
cause  In  vacation.  By  the  act  approved  De- 
cember 14,  1898  (Gen.  Acts  1806-90,  p.  118). 
uow  Code  1907,  S  3164,  the  submission  of,  and 
adjudication  In,  divorce  cases  In  vacation  was 
provided ;  certalp  conditions  being  laid  upon 
the  power  and  right  to  so  submit  and  adjudge. 
It  Is  now  objected  for  appellant  that  this  de- 
cree Is  null,  because  no  such  written  requwt 
was  flled  with  the  register  as  the  cited  statute 
required. 

The  onJy  stipulation  with  respect  to  the 
mode  of  expression  of  the  desire  for  submis- 
slon  In  vacation  Is  that  It  shall  be  in  writing 
and  shall  be  flled  with  the  clerk.  The  legal 
term  "flle"  has  been  treated  here  in  Phillips 
V.  Beene's  Adm'r,  3S  Ala.  248.  and  It  was  then 
ruled,  and  with  obvious  correctness  we  think, 
that  a  paper  was  flled  when  It-was  delivered 
to  the  proper,  ofBclal  charged  with  the  duty 
of  flllng  the  paper  and  with  making  the  ap- 
propriate Indorsement  thereon.  It  la  evident 
that  the  act  of  affixing  the  proper  Indorse- 
ment on  the  imper  Is  a  duty  to  be  performed 
by  the  officer,  and  with  a  failure  of  the  officer 
to  seasonably  and  properly  indorse  the  paper 
the  party  delivering  It  cannot  be  prejudiced. 
He  has  done  all  thut  is  required  when  he 
delivers  the  paper  to  the  proper  oflaclal.  Phil- 
lips V.  Beene's  Adm'r,  supra.  The  register 
and  chancellor  took  this  paper  to  be  a  "re- 
quest" within  the  statute.  By  no  sort  of  con- 
struction can  the  paper  be  read  otherwise 
than  as  evincing  the  desire  of  complainant's 
solicitors  of  record  that  the  cause  be  submit- 
ted in  vacation.  It  so  declares.  It  is  true 
the  paper  does  not  follow  the  language  of  the 
statute  In  respect  of  a  request  to  deliver  the 
papers  in  the  cause  to  the  chancellor;  but  It 
Is  requested  that  the  papers  be  sent  to  com- 
plainant's solicitors  for  submission  In  vaca- 
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tlon,  and  the  assurance  is  given  that  they 
would  attend  to  the  submission.  We  think  it 
would  be  rather  too  narrow,  In  view  of  the 
object  the  statute  Intends  to  conserve,  to  re- 
quire the  request  thereunder  to  pursue  the 
statute's  language.  Whether  the  register  sent 
the  papers  in  the  cause  to  the  chancellor  by 
one  means  or  another  cannot,  we  think,  be 
Important  That  he  might  do  so  by  hand,  as 
well  as  by  post  or  express.  Is  clear.  If  so, 
be  can  certainly  effect  the  purpose  through 
solicitors  In  the  cause.  While  we  feel  Impel- 
led to  sustain  the  decree  on  this  point  of  at- 
tack, it  cannot  be  denied  tbat  the  better  prac- 
tice under  this  statute  (section  3164)  would  be 
to  make  the  "request"  provided  more  formal 
than  was  here  done. 

It  Is  further  objected  that  the  decree  is  er- 
roneous because,  without  the  consent  of  the 
respondent  a  submission  In  vacation  cannot 
be  properly  effected  except  In  divorce  cases, 
and  the  custody  of  children  being  Involved, 
In  addition  to  the  marriage  relation,  the  sub- 
mission was  abortive ;  the  respondent  not  con- 
senting. This  contention  Is  responded  to  for 
appellee  by  the  citation  of  Code  190',  f  380S, 
wherein  It  is  provided  that  "upon  granting  a 
divorce,  the  court"  may  commit  and  regulate 
the  custody,  education,  etc^  of  the  children 
of  the  marriage  as  ther^  stipulated.  It  is 
Insisted  for  appellant  that  the  statute  does 
not  commit  the  exercise  of  the  powers  enu- 
merated by  the  chancellor,  but  contemplates 
their  exercise  by  the  court  as  distinguished 
from  him.  And  In  support  of  this  contention 
attention  Is  called  to  the  fact  that  section 
3808  was  In  existence  many  years  iMfore  the 
act  of  1898-99  was  passed.  By  express  pro- 
vision of  Code  1907,  S  3164,  a  decree  In  a  di- 
vorce case,  rendered  in  vacation  In  accord- 
ance with  its  terms.  Is  as  binding  and  final 
as  If  rendered  In  term  time.  The  effect  of 
this  provision  forbids.  In  such  cases,  any  dis- 
tinguishing between  the  court  and  the  chan- 
cellor. The  act  of  the  latter  Is  the  act  of  the 
former  in  uncontested  divorce  cases.  Ac- 
cordingly the  Inquiry  Is  thus  resolved:  Did 
the  inclusion  of  the  averment  and  prayer  for 
relief  In  respect  of  the  cn^tody  of  the  chil- 
dren of  the  marrli^  then  Iwing  sought  to  be 
annulled  deprive  the  proceeding  of  its  charac- 
ter as  a  "dlvorra  case,"  as  provided  in  section 
3104? 

We  do  not  think  the  statutes  should  be  giv- 
en a  construction  tbat  would  require  an  af- 
flrmative  response  to  the  stated  inquiry.  The 
disposition  of  the  children  of  a  dissolved  un- 
ion is  too  intimately  related  to  the  uinjor  act 
of  dissolution  to  permit  the  limitation  of  the 
term  "divorce  cases"  fo  those  only  where  dis- 
solution was  the  sole  prayer  of  the  bill.  In 
the  anonymous  case  reported  In  55  Ala.  428, 
noting  the  treatment  of  chancery's  jurisdic- 
tion in  respect  of  the  disposition  and  protec- 
tion of  children  In  Hansford  v.  Hansford,  10 
Ala.  DOl.  among  other  of  our  decisions  (see, 
also,  14  Cyc.  p.  80-^,  this  power  of  disposition 
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■and  protection  is  accorded.  In  discussion,  an 
Intimacy  and  relation  to  the  marriage  state 
-that  leaves  us  no  room  for  real  doubt  tbat  "di- 
-vorce  cases"  comprehends,  In  relative  leglsla- 
itlon,  the  dlsposltlOD  and  protection  of  the  ofl- 
-sprlng  as  naturally  incident  to  the  power  of 
dissolution  of  the  marriage  relation.  If  the 
contrary  view  was  adopted,  we  would  Impute 
to  the  Iieglslature  the  very  improbable  pur- 
pose to  favor  in  submission  and  adjudication 
a  cause  for  divorce  not  involving  the  dlsposi- 
-tion  of  offspring,  and  of  denying  to  another 
cause  involving  such  disposition  that  favor. 
If  a  substantial  reason  for  such  a  discrimi- 
nation appeared,  more  hesitation  In  constru- 
ing the  statute  as  we  do  might  arise.  But  It 
Is  hardly  imaginable  that  the  lawmakers  In- 
tended  to  binder  in  adjudication  the  minor 
.question,  viz.,  the  disposition  of  the  offspring, 
and  to  favor  the  speedy  decision  of  the  major, 
-viz.,  that  of  dissolution  of  the  marriage  state. 

Aside  from  these  considerations,  our  con- 
clusion accords,  we  think,  with  the  general 
legislative  policy  to  give  (be  opportunity  for 
more  prompt  judgments  In  uncontested  di- 
vorce cases;  whereas,  If  the  contrary  view 
was  approved,  tbe  delay  in  such  cases  be- 
'tween  terms  of  court  would  ensue  from  the 
mere  fact  that  offspring  were  sought  to  be 
affected  by  tbe  judgment  dissolving  tbe  mar- 
Tiage  relation.  In  short,  under  these  stat- 
utes, "divorce  cases"  Include  those  causes 
where  dissolution  and  the  usual  incld^ts 
thereof  are  sought  in  an  appropriate  bllL 

Tbe  decree  Is  affirmed. 

Afflrmedi 

DOWDELIi,  C.  J.,  and  BIUPSON  and 
JIA.YFIELD.  JJ^  coacat. 


TOUART  T.  RICKERT. 
<Snpreine  Court  <rf  Alabama.   Not.  10,  1900.) 

1.  Deeds  (|  78*)  —  Validitt  —  Fbaud— Ques- 
tion FOB  JUBT. 

Where  the  recitals  In  tbe  acknowledgment 
■of  a  deed  are  contradicted  by  evidence  that  tbe 
grantor  at  the  tlpe  of  its  execution  was  in  a 
fltate  of  coma,  and  th«  attestiog  witnesses  and 
notary  public  are  dead,  the  Tallaity  ot  the  deed 
Is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Deads,  Cent 
Dig.  8  648;  Dec.  Dig.  S  TS.*] 

-2.  WiLU  (1 417*)— Pabbzhq  or  Title— Tnre. 

The  interest  devised  by  will  tskes  effect 
immediately  on  the  death  of  testator,  tttough  the 
Hill  is  not  probated  until  several  years  later. 

[EA.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  896;  Dec.  Dig.  {  417.*] 

:3.  Lm  Estates  ({  23*)— Fubchaseb  ntou 

LiFB  TSMAZriV-TlTLE  ACQUIBED. 

Code  1907.  I  8385.  providing  tbat  wills 
cresting  estates  fn  remainder  after  an  estate 
for  life  are  void  as  against  creditors  of  the 
life  tenant  In  j>oasesslon.  after  possession  of 
five  years  by  him.  aoless  the  will  U  recorded, 
etc.,  affords  no  protection  to  a  purchaser  from 
a  life  tenant  In  poasessioD  under  a  will  as 
against  the  remalDaermatt,  when  the  pnicfaaae 


'  teok  place  before  the  expiration  of  five  years' 
possession  by  the  tenant. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  IS  43.  44 ;  Dec.  Dig.  {  23.*] 

Appeal  from  Circuit  Court,  Mobile  Coun- 
ty ;  Samnel  B.  Browne,  Judge. 

Ejectment  by  Anna  RIckert  against  Kate 
Touart.  From  a  judgment  for  plaintlCF,  de- 
fendant appeals.   Reversed  and  remanded. 

L.  H.  &  E.  W.  Faith  and  Tisdale  J.  Too- 
art,  for  appellant  Gregory  L.  &  H.  T. 
Smith,  for  appellee^ 

DOWDELL,  0.  J.  Tills  la  a  statutory  ac- 
tion of  ejectment  to  recover  possession  of 
certain  real  estate  described  In  the  complaint 
and  ritoate  in  the  city  of  Mobile.  Both  par- 
ties claim  to  derive  title  tnnn  tbe  same  source 
— from  one  Mary  ISodrlgneB.  The  appellee; 
plaintiff  in  tbe  court  below,  dalnu  tltie  aa 
devisee  nnder  tbe  will  of  said  Mary  Rod- 
rlguee.  made  In  1879,  and  admitted  to  pro* 
bate  In  April,  1907,  sevoi  years  aftw  the 
death  of  said  Mary,  which  occurred  on  Au- 
gust 25,  1900.  The  appellant^  defendant  tie- 
low,  claims  title  under  two  conveyances  par- 
porting  to  have  been  made  by  said  Mary 
Rodrigues.  both  bearing  date,  August  23. 
1900,  and  recorded  In  the  office  of  the  probate 
judge  of  M<d)Ue  county  on  August  24,  1900i. 
one  being  made  to  W.  J.  Wall  for  one  piece 
of  land,  and  the  other  to  Slargaret  Wall  for 
the  remaiuii^  land  sued  for.  a  deed  of  con- 
veyance by  said  Margaret  Wall  and  W.  J. 
Wall  to  Louis  Tonart,  bearing  date  in  March. 
1903,  and  the  will  of  said  Louis  Tonart,  duly 
probated,  devisixig  the  land  to  appellant 
Margaret  Wall  was  the  aister  and  only  heir 
at  law  of  said  Mary  Rodrigues.  and  W.  J. 
Wall  was  the  only  living  descendant  of  the 
said  Margaret,  who  died  in  Mardi  or  April, 
1906.  Tbe  mother  of  the  appellee,  Anna 
RIckert,  was  a  cousin  of  the  said  Mar^  Rod- 
rigues. 

There  is  no  dispute  that  the  land  In  ques- 
tion belonged  to  Mary  Rodrigues  on  August 
23d,  the  date  of  the  several  mentioned  deeds. 
The  validity  of  the  two  deeds  of  August 
23d,  Introduced  In  evidence  was  a  controvert- 
ed question.  These  two  deeds,  as  shown  upon 
their  face,  were  executed  by  the  grantor's 
making  her  mark,  and  were  attested  by  two 
witnesses,  J.  M.  Henderson  and  J.  O.  Thom- 
as, who  subscribed  their  names  as  such.  An 
acknowledgment  of  tbe  grantor  (In  statutory 
form)  before  J.  M.  Henderson  as  a  notary 
public,  with  notarial  seal  affixed,  was  also 
attached,  of  date  of  the  execution  of  the 
deeds.  The  deeds  were  self-proving  under 
the  statute,  and  hence  were  Introduced  In 
evidence  without  further  proof  of  tb^  ex- 
ecution. Both  of  the  attesting  witnesses, 
Henderson  and  Thomas,  the  former  being  al- 
so tbe  notary  public  who  took  the  acknowl- 
edgment, were  dead  at  the  time  of  tbe  trial. 
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Tbe  TBltdlty  of  the  deeds  was  attadeed  apon 
the  ground  of  fraud.  The  only  two  witnesses 
who  testified  as  to  the  execation  of  the  deeds 
were  the  appdlee  and  her  hnsband.  They 
both  testified  that  at  the  time  of  the  sign- 
ing of  the  deeds  Mary  Rodrlgites,  the  grantor, 
was  lying  npon  her  bed  In  a  state  of  coma, 
unconscious  and  recognizing  no  rate;  that 
J.  M.  Henderson,  the  notary  public,  went  to 
her  bedside,  and,  after  having  read  over  the 
deed  to  her,  placed  the  pen  in  her  band,  and, 
taking  her  hand  in  his,  made  her  mark  to  the 
deed  and  then  gently  laid  her  hand  down. 
They  testified  as  to  who  were  present  In  the 
room  at  the  time,  and  that  among  those  pres- 
ent was  Dr.  J.  Q.  Thomas,  the  family  physi- 
cian, the  same  whose  name  Is  signed  to  the 
deeds  as  one  of  the  attesting  witnesses.  This 
testimony  was  undlspoted  by  any  other  wit- 
ness testifying  in  the  case. 

On  the  theory  that  the  testimony  of  these 
two  witnesses  was  nndisputed  by  the  testi- 
mony of  any  other  witness,  the  trial  court, 
upon  request  In  writing,  gave  the  general  af- 
firmative charge  In  favor  of  the  appellee,  the 
'plaintiff,  which  In  effect  Instructed  the  jury 
that  the  deeds  introduced  in  evidence  were 
Invalid,  and  consequently  passed  no  title, 
and  that  for  the  reason  that  at  the  time  of 
their  execution  the  grantor  was  in  a  state  of 
coma  and  not  conscious  of  what  was  being 
done.  If  as  a  matter  of  fact  the  alleged 
grantor  was  at  the  time  unconscious,  being  In 
a  state  of  coma,  then  as  a  matter  of  law 
tbere  was  no  execation  by  her.  But  whether 
or  not  she  was  In  such  a  state  or  condition 
was  a  question  for  the  determination  of  the 
Jury,  not  solely  upon  the  testimony  of  the 
appellee  and  her  husband,  but  npon  the  whole 
evldmce. 

Under  the  rule  laid  down  In  the  recent  case 
of  Russell  et  al.  t.  Holman,  ISO  Ala.  482,  47 
South.  205,  the  certificate  of  the  notary  pub- 
lic, attached  to  the  deeds,  "was  ttitltled  to 
be  considered  by  the  Jury  as  evidence  of  the 
facts  recited  therein."  The  facts  recited  In 
the  certificate  were  unquestionably  contradlc- 
dictory  of  the  testlnumy  of  the  appellee  and 
her  husband  as  to  the  unconscious  state  or 
condition  ct  the  grantor  in  the  deeds,  and  If 
that  case  is  to  be  followed  there  Is  no  es- 
cape from  the  conclusion  that  the  trial  court 
In  the  present  case  committed  error  In  in- 
structing the  Jury  affirmatively  In  favor  of 
the  plaintiff.  Moreover,  the  testimony  of  the 
app^lee  and  her  husband  Involved  the  charge 
of  fraud  against  the  grantee,  Margaret  Wall, 
and  J.  M.  Henderson,  the  certifying  officer. 
In  repelling  the  charge  of  fraud,  It  was  com- 
petent for  the  Jury  to  consider  all  of  the  cir- 
cumstances attending  the  execution  of  the 
deeds,  who  were  present,  what  was  said  and 
done,  the  publicity  of  the  act,  etc.;  and  in 
■uch  case,  where  the  whole  evidence  affords 
Inferences  pro  and  con  as  to  the  main  fact 


It  becomes  a  question  for  the  Jury,  and  the 
general  charge  should  not  be  given  tor  ei- 
ther party. 

In  this  case  the  will  under  whicih  the  ap- 
pellee claimed  title  was  not  probated  until 
seven  years  after  the  death  of  Mary  Rod- 
rigues,  the  testatrix.  Nevertheless  the  In- 
terest devised  by  the  will  to  the  appellee  took 
effect  Immediately  upon  the  death  of  the  tes- 
tatrix. This  principle  Is  clearly  settled  by 
the  case  of  Goodman  v.  Winter,  64  Ala.  410. 
38  Am.  Rep.  13.  Section  1008  of  the  Code  of 
1896,  which  l»  the  same  as  section  3385  of  our 
present  Code,  affords  no  protection  to  a  pur- 
chaser from  the  life  tenant  In  possession  un- 
der a  win,  as  against  the  remaluderman,  be- 
fore the  expiration  of  five  years  of  possession 
by  such  tenant  Whether  a  purchaser,  as 
contradistinguished  from  a  creditor,  comep 
within  the  meaning  and  protection  of  the 
statute,  it  is  not  necessary  to  decide  In  this 
case.  Here  the  life  tenant  had  been  In  pos- 
session only  three  years  at  the  time  defend- 
ant's testator,  Louis  Touart,  deceased,  under 
whose  will  she  claims  as  devisee,  purchased 
from  the  life  tenant.  The  statute  certainly 
could  not  apply  to  him,  and  he  took  no  great- 
er Interest  by  his  purchase  than  the  life  ten- 
ant poBsessed.  Sheridan  v.  Schimpf,  13) 
Ala.  475,  24  South.  940.  Nor  Is  the  statute 
a  statute  of  limitations,  where  the  doctrine  of 
a  tacking  of  possessions  to  complete  a  bar 
would  apply. 

There  Is  no  merit  in  the  contention  of  an 
estoppel  growing  out  of  the  conduct  of  the 
plaintiff  in  accepting  a  deed  from  Margaret 
Wall  to  a  distinct  piece  of  land,  because  of 
the  fact  that  the  land  was  conveyed  to  Mar- 
(;aret  Wall  by  a  separate  deed  from  Mary 
Kodrigues  at  the  time  the  deeds  assailed  were 
made. 

For  the  error  in  giving  the  affirmative 
charge  at  the  request  of  plaintiff,  the  judg- 
ment Is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

SIMPSON,  McCLELLAN,  and  MATFIELD 
JJ.,  concur. 


MARTIN  y.  UNION  SPRINGS  &  N.  RY.  CO. 
(Supreme  Court  of  Alabama.    Dec.  16,  1909.) 

1.  Railroads  (S  355*)— Tbespassess— Walk- 
ing Along  Track. 

A  person  wlio,  while  walking  along  a  path 
at  the  side  of  a  railroad  track,  was  killed  at  a 
point  not  at  a  crossing  or  In  a  street,  was  a 
trespasser. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1220;  Dec.  Dig.  }  855.*] 

2.  Railroads  (|  894*)  —  Ikjubt  to  Person 
Neab  Railboad  TaACK— Plkadinq— Was* 

TON  NESS. 

Counts  In  a  complaint  for  the  death  of 
plaintiff's  intestate  while  walking  along  a  path 
nt^nr  a  railroad  track,  not  in  a  street  or  at  a 
crossing,  alleginff  that  the  path  was  eonun<»il7 
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aaed  b;  persona  as  a  footway,  aa  was  veil 
known  to  defendant'!  employes,  and  that  tbf 
engine  was  ma  backwards  at  night  without  any 
light,  and  concluding  with  the  averment  that 
ddendant's  employ^  knowingly  and  with  reck- 
less indifference  ran  the  train  with  knowledge 
of  the  foregoing  facts,  and  that  the  probable 
result  would  be  to  injure  or  kill  some  one,  charg- 
ed mere  negligence,  within  the  rule  that,  where 
a  person  injured  was  a  trespasser,  wantonness 
and  willfulness  must  be  shown  to  anthorlae  a 
recovery, 

(Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  f  13S8:  Dec.  Dig.  {  394.«] 

8.  Railroads  (S  804*)— Injubt  to  Pbbbon 
NEAB  TbACE— P1.&ADINO— Tbespassebs. 
Held,  also,  that  the  count  was  insufficient 
as  a  charge  of  simple  negligence,  since  it  failed 
to  show  tnat  be  was  not  a  trespasser,  to  whom 
they  owed  no  more  than  the  duty  of  not  injnring 
him  after  discorering  his  peril. 

[Ed.  Note.— For  other  cases,  see  Batlroads, 
Cent  Dig.  IS  1381.  1838;  Dee.  Dig.  i  394.*] 

4.  r&ilboads  (i  391*)— injttht  to  pebson 

Near  Track— Wantonness. 

To  operate  a  train  through  a  town  while 
it  is  dark  at  a  speed  prohibited  by  ordinance 
does  not,  without  more,  constitnte  that  wanton- 
ness which  is  the  equivalent  of  intentional 
wrong,  and  which  would  render  the  railroad  lia- 
ble for  the  death  of  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1329;  Dec  Dig.  S  39t«} 

6.  Railboadb  (I  S76*)— Injubt  to  Pbbboh 

NeAB  TbACK— DUTT  to  TBEBPASSBBa. 

A  railroad  only  owed  to  a  trespasser,  killed 
while  walking  along  the  track,  tne  duty  not 
to  have  injured  him  after  discovering  his  peril. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1276-1279;  Dec  Dig.  S  376.*] 

Appeal  from  Circuit  Conrt,  Bullock  Ckitm- 
ty;  A.  A.  Evans,  Judge. 

Action  by  Cora  Martin,  administratrix, 
against  the  Union  Springs  &  Northern  Rail- 
way Company.  From  a  Judgment  sustain- 
ing demurr^  to  counts  of  the  complaint, 
plaintiff  apfWBls.  Affirmed. 

Tom  S.  Fraser  and  B.  L>  Harmon,  for 
appellant  Ernest  U  Blue,  for  appellee. 

SAYRE,  J.  This  appeal  brings  Into  review 
the  Judgment  of  the  court  belov  sustalxiing 
demurrers  to  all  counts  of  the  complaint  ex- 
cept the  eighth,  which  was  withdrawn.  Id 
counts  1.  2,  3,  4,  5,  9,  and  10,  It  either  dls* 
tinctly  appears,  or  the  manner  of  allegation  Is 
sdch  that  it  must  be  Inferred,  that  plaintlfTs 
intestate  was  killed  by  defendant's  locomo- 
tive while  walking  along  defendant's  trade, 
or  along  a  path  so  close  to  the  track  as  to  be 
killed  by  the  locomotive  In  Its  usual  opera- 
tion. Id  the  town  of  Union  Springs,  at  a  point 
not  in  a  street  nor  at  a  street  crossing.  Thus 
it  appears  in  these  counts  that  deceased  was 
a  trespasser.  Haley  v.  E.  C.  M.  &  B.  R.  R. 
Co.,  113  Ala.  640,  21  South.  357.  Recognizing 
this  fact,  the  pleader  in  each  of  these  counts 
attempts  to  render  It  innocuous  to  his  cause 
by  stating  a  case  of  Intentional  or  wanton 
Injury.  The  first  count,  to  speak  of  It  as  a 
fair  example  of  the  rest,  after  averring  that 
the  path  along  which  deceased  was  travdiug 


was  commonly  used  by  persons  aa  a  foot- 
way, so  that  many  persona  passed  and  re- 
passed tberemi  daily,  as  was  well  known  t0 
defendant's  anployte  and  aerrantB  In  charge 
of  the  train,  and.  that  the  engine  was  mn 
backwards  at  night  and  without  any  light 
In  front,  as  it  was  going,  concludes  with  the 
averment  that  defendant's  emidoyte  and  serv- 
ants knowliu;l7  and  with  reckless  Indifference 
propelled  the  train  aUmgthe  track  with  knowl- 
edge of  the  foregoing  facts,  and  knowing  that 
the  probable  result  of  so  running  said  train 
would  be  to  kill  or  injure  plaintiff's  Intestate 
or  some  other  person.  Some  of  the  counts ' 
are  embarrassed  by  other  avermoitB,  aa,  for 
instance,  tiie  avennratt  that  the  train  was 
operated  at  a  rate  of  n>eed  In  excess  of  the 
rate  permitted  by  the  laws  and  ordinances 
of  the  town ;  but  none  of  the  derelictions  so 
charged  amount  to  wantonness  per  se,  nor 
does  the  cumulative  averment  of  all  of  them 
amount  to  a  charge  of  wantonness.  The  re- 
sult la  that  the  sufficiency  of  the  counta  may 
be  tested  on  the  statement  made  of  them. 
The  charge  formulated  In  these  counts  Is.  not 
that  the  Injury  was  willfully  or  wantonly- 
Inflicted  upon  plalntifTs  Intestate,  without 
more,  as  was  permissible  under  our  system 
of  pleading ;  nor  Is  it  that  the  employ&s  in 
charge  of  defendant's  train  willfully,  or  wan- 
tonly, or  with  reckless  Indifference  to  conse- 
quences, did  or  omitted  to  do  some  act  with 
knowledge  and  a  present  consclousnem  that 
the  act  or  omission  would,  under  conditions 
known  to  exist  at  the  time,  probably  result 
In  disaster;  nor  yet  are  facts  alleged  from 
which  the  inference  of  wantonness  necessa- 
rily follows.  In  other  words,  everytbing  al- 
leged may  consist  with  Inadvertence  or  er- 
ror of  Judgmient,  mere  negligence;  and  the 
counts  must  In  consequence  be  held  to  charge 
negligence  only.  L.  &  N.  v.  Brown,  121  Ala. 
221,  25  South.  609 ;  L.  &  N.  v.  Mitchell.  134 
Ala.  261,  82  South.  735 ;  M.  &  G.  t.  Martin. 
117  Ala.  367,  28  South.  231. 

This  case  does  not  fall  within  that  class 
of  cases,  many  of  which  have  come  here,  and 
some  of  which  are  cited  In  our  recent  cnae  of 
M.,  J.  ft  K.  a  R.  R.  Go.  V.  Smith.  158  Ala. 
127,  45  South.  57,  127  Am.  St  Bep.  22.  in 
Which  it  has  been  held  that  when  the  In- 
jury occurs  at  a  public  crossing  or  other  place 
in  a  public  highway  whrae  the  frequency  of 
its  use  renders  it  probable  that  fba  opera- 
tion of  a  train  at  great  speed,  or  withont  tbe 
observance  of  other  precautions  demanded  by 
these  conditions,  maj  constitnte  wantonness, 
although  the  actual  preseaice  of  perscma  In  a 
position  of  peril  may  not  be  known  to  tlioee 
in  charge  of  the  train.  In  such  cases  the  in- 
toitlonal  or  redtlessly  IndUtermt  diaregard 
of  a  most  imperative  duty  seons  to  have 
been  treated  in  the  ded^on  ot  this  court  as 
the  equivalent  of  wantonness.  Foaslbly  count 
10  was  Intended  to  Invoke  the  prln<dple  last 


»Por  other  eases  see  saine  toplo  and  Motion  NVUBBR  In  Deo.  *  Am.  Diss.  1807  to  date,  A  Rqxtrtar  Zadeiee 


Digitized  by 


Google 


Ala.) 


HCOHES 


T.  ROSB. 


899 


referred  to,  for  It  aTers  that  the  tralo  was 
operated  across  and  between  Conecuh  and 
Chuunenuggee  streets,  both  streets  over  which 
a  large  number  of  people  were  accnstomed 
to  travel  on  foot;  but  obviously  this  cannot 
avail  the  plaintlfT,  because  his  Intestate  met 
his  death,  not  on  either  of  those  streets,  but 
between  them,  as  the  count  distinctly  shows. 

Counts  6  and  7  were  also  designed' to  state 
a  case  of  wanton  Injury.  But  the  pleader 
sets  down  the  facts  which  are  supposed  to 
support  the  charge  of  wantonness.  They  fall 
to  support  it.  To  operate  a  train  through  a 
town,  while  It  is  dark,  at  a  rate  of  speed 
prohibited  by  ordinance,  does  not,  without 
more,  constitute  that  wantonness  which  is 
the  equivalent  of  intentional  wrong.  The 
conclusion  which  the  pleader  draws  from 
these  facts,  that  such  operation  of  the  train 
was  wanton,  is  not  to  be  sustained  In  law; 
for  they  are  equally  compatible  with  the  con- 
clusion that  the  train  was  bo  operated  as  the 
result  of  Inadvertence  or  mere  negligence- 
Nor  can  the  connts  be  sustained  as  embody- 
ing a  charge  of  simple  negligence.  They  show 
necessarily  that  the  plaintlfTs  intestate  was 
on  or  in  dangerous  proximity  to  the  track, 
and  fail  to  show  that  he  was  not  thereby  a 
trespasser.  Under  these  conditions  there  was 
no  duty  to  keep  a  lookout  for  the  deceased, 
hot  only  the  duty  not  to  Injure  him  after 
discovering  his  peril.  Gadsden  &  Attalla  Rail- 
way V.  Julian,  133  Ala.  373.  32  South.  135; 
Georgia  Pacific  v.  Ross,  100  Ala.  490,  14 
South.  2^;  Ensley  Railway  Co.  v.  Chewning, 
03  Ala.  24,  9  South.  45a 

The  trial  court  properly  sustained  demur- 
rers to  each  and  every  count  of  the  complaint 

Afilrmed. 

DOWDETjI^^  O.  J.,  and  ANDERSON  and 
MATFIKLD,  JJ.>  concur. 


'  HUGHES  V.  ROSa 
(Supreme  Court  of  Alabama.    Nov.  18,  190B.) 

1,  Deeos  (§  96*)— RiciTAis— Effect. 

The  parties  to  a  deed  are  bound  by  the  re- 
citals therein,  but  others  are  not 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  IS  2O&-260;  Dec.  Dig.  I  9a*] 

2,  HtTSBAND  AND  WlTE  (§  193*)— CoNVETAN- 

CEs— JoiNOEB  or  Husband. 

Where  a  deed  recited  that  the  grantor  was  a 
married  woman,  whose  husband  was  a  nonres- 
ident: oE  the  state,  but  the  recitals  did  not  show 
whether  the  grantor  was  a  resident  or  noareai- 
dent,  the  objection  to  the  deed,  when  offered  in 
evidence,  on  the  ground  that  it  showed  the  gran- 
tor a  married  woman,  was  without  merit;  the 
requirement  for  the  husband  to  join  in  the  wife's 
conveyance  not  applying  to  nonresidents,  under 
the  proviBiona  of  Code  1907,  S  4494. 

[Ed.  Note. — For  other  caBes,  see  Hnsband  and 
■Wife,  Cent  Dig.  S§  716-718;  Dec.  Dig.  8  193.*] 

3,  EjEcmKNT  (I  84*)— Issues  and  Proof. 

"Not  guilty  being  the  only  proper  plea  in 
ejectment,  and  any  matter  of  defense  being  ad- 
missible thereunder,  where  the  plea  was  **not 


gnUty,"  a  deed  through  which  defendant  claimed 
was  admissible,  though  dated  after  commence- 
ment of  the  suit. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Dec.  Dig.  I  84.»] 

Appeal  tiom  drcolt  Court,  Butler  Conn^ ; 
J.  G.  Blcbard8(m,  Jadg& 

Ejectment  by  Ella  Hughes  against  T.  U 
Rose.  JDdgm«it  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

The  plaintiff  was  the  daughter  of  Netta 
Mlms,  whose  husband,  George  MIms,  owned 
the  land  at  the  time  of  his  death ;  but  Ella 
Hughes  was  not  George  Mlms'  daughter.  T. 
L.  Rose  claimed  through  a  deed  under  Mary 
J.  Anderson,  and  it  was  sbown  that  Mary  J. 
Anderson  was  the  child  of  Geo^e  Mlms,  de- 
ceased. The  deed  recites  that  "I,  Mary  J. 
Anderson,  whose  husband  id  a  nonresident  of 
the  state  of  Alabama,  and  has  abandoned 
her,  do  hereby  grant,  bargain,  sell,"  etc.  The 
deed  appears  to  have  been  executed  on  the 
15th  day  of  April,  1908,  and  the  suit  was 
filed  on  the  17th  day  of  March,  190S,  and  ex- 
ecuted on  the  24tti  day  of  that  month. 

Powell,  Hamilton  8t  Lane,  for  appeUant. 
Ifc  M.  Lane,  for  appelleew 

SIMPSON,  J.  This  Is  a  statutory  actlcm 
of  ejectment,  by  the  appeUant  against  the 
appellee,  in  which  the  court  gave  the  gen- 
eral afflrmatlTe  Charge  in  favor  of  the  de- 
fendant. 

The  first  assignment  of  error  Insisted  on  Is 
to  the  action  of  the  court  In  overruling  the 
objections  of  the  plaintiff  to  the  Introduction 
of  the  deed  executed  by  Mary  J.  Anderson 
to  T.  L.  Rose,  the  defendant  The  first  ob- 
jection offered  to  the  admission  of  said  deed 
was  that  "said  deed  shows  that  the  said  Mary 
Anderson  was  a  married  woman."  It  will 
be  noticed  that  it  is  not  averted  that  she 
was  a  married  woman,  thus  calling  for  proof 
as  to  the  fact ;  hut  the  objection  is  based  en- 
tirely on  the  recital  in  the  deed.  While  It  is 
true  that  the  parties  to  the  deed  are  bound 
by  the  recitals  therein,  and  others  are  not 
(Wood  v.  Lake,  62  Ala.  489,  490;  Naugher  v. 
Sparks,  110  Ala.  672,  B76,  18  South.  45),  yet 
the  recitals  do  not  show  whether  the  grantor 
was  a  resident  or  nonresident,  and  the  re- 
quirement for  the  hnsband  to  Join  In  the 
wife's  conveyance  does  not  apply  to  nonres- 
idents. Code  1907,  S  4494 ;  High  v.  Whitfield. 
130  Ala.  444,  80  Sooth.  449;  Collier  t.  Alex- 
ander, 142  Ala.  422,  88  South.  244. 

The  other  objection,  that  the  deed  was  dat- 
ed after  the  commencement  of  this  suit,  Is  un. 
tenable,  as,  In  the  action  of  ejectment,  "not 
guilty"  Is  the  only  proper  plea  ;  and  any  mat- 
ter of  defense  may  be  set  up  thereunder. 
Etowah  Mining  Co.  v.  Doe  ex  dem.  Carlisle, 
127  Ala.  663,  668,  29  South.  7;  Richardson 
V.  Stephens,  114  Ala.  238,  242.  21  South.  {M9; 
Gooley  v.  U.  S.  Savings  &  Loan  Co.,  144  Ala, 
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038,  540,  80  South.  016.  There  was  no  error 
In  orermllng  said  objection.  The  proof  was 
without  conflict  that  Mary  Anderson  Is  the 
legal  heir  of  George  Mima. 

There  woa  no  evidence  whldi  would  Justify 
the  jury  In  finding  that  the  plaintiff,  or  her 
mother,  was  in  open,  notorious,  and  continu- 
ous adverse  possession  of  the  lot  In  question 
for  10  years.  The  evidence  adduced  was 
wanting  In  description  of  the  character  of  the 
possession,  and  as  to  Its  contlnuousness. 

The  Judgment  of  the  court  Is  affirmed. 

Affirmed. 

DOWDELL,  C  J.,  and  McGLELLAN  and 
HAYFIELD.  JJ.,  concur. 


CBAMTON  V.  RUTLEDGB  et  aL 

(Supreme  Court  of  Alabama.    Nor.  16,  1900. 
Rdiearing  Denied  Dee.  16,  1000.) 

1.  PowEBS  (§  33*)— ExmjTiOK— Intent. 

Though  no  particular  formality  is  required 
in  the  ezecutioD  of  a  power,  an  intent  to  exe- 
cute the  power  must  be  shown. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent 
Dig.  fi  110-120;  Dec:  Dig.  {  33  Deeds.  Cent. 
Dig.  i  40&} 

2.  PowEBs     43*)  —  Execution  —  TiTLi  Ac- 

(JUIREU. 

Under  Code  1806,  {  1046,  providing  that 
when  an  absolute  power  of  disposition,  not  ac- 
compaoied  by  anjr  trust,  is  given  to  the  owner 
of  an  estate  for  life,  the  estate  li  changed  Into 
a  fee  as  to  purchasers,  a  purdiaser  from  a  life 
tenant  with  power  to  sell  must,  to  acquire  the 
fee,  show  that  he  purchased  from  the  life  ten- 
ant, not  only  hia  estate,  but  the  entire  property, 
as  the  life  tenant  may  exercise  Us  discretion  in 
TClliDg  the  life  estate  only,  leaving  the  remain- 
der for  those  entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Powers,  Dec 
Dig.  S  43.*J 

3.  Partition  (J  lOO*V-TiTu:  o»  PtntCHASEB, 

Where  the  proceediags  commenced  by  a  ten- 
ant for  life  with  power  to  sell  were  merely  to 
sell  for  partition  her  interest  and  the  interest 
of  a  co-tenant  in  fee,  without  mentioning  the 
power  of  sale,  the  deed  in  partition  conveyed 
only  the  life  tesant's  interest  and  the  interest 
of  the  co-tenant,  and  the  purchaser  became  the 
owner  in  fee  of  the  interest  of  the  co-tenant  in 
the  estate  and  the  owner  of  the  life  estate  of 
the  life  tenant 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  I  lOO.*] 

4.  Life  Estates  (S  S*)— Advebse  Possession 
—Termination  of  Life  Estate. 

Where  a  purchaser  became  the  owner  in 
fee  of  an  Interest  in  real  estate  and  the  owner 
of  a  life  estate,  no  qaestion  of  adverse  posses- 
sion as  against  the  remaindermen  could  arise 
before  the  death  of  the  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Life  Bstates, 
Ceot  Dig.  H  24r-28;  Dec.  Dig.  §  8.*] 

5.  Tknanct  III  CoiacoN  (i  15*)  — Advebse 
Possession. 

The  possession  of  one  tenant  in  common  is 
the  possession  of  all,  until  there  is  an  actual 
adverse  possession,  brought  home  to  the  knowl- 
edge of  the  other,  or  the  possession  of  one  Is  so 
open  and  notorious  tn  Its  hostility  and  exdn- 


siveness  as  to  put  the  other  touanti  on  notice 

of  its  adverse  character. 

[Eid.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  U  42-52;  Dec.  Dig.  f 
15.*] 

Appeal  from  City  Court  of  Montgomery; 
A.  D.  Sayre,  Judge. 

Suit  by  T.  J.  Rutledge  and  others  against 
F.  J.  CramtoD.  From  a  decree  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

Fred  S.  Ball  and  J.  M.  Chilton,  tot  appel- 
lant Onnter  &  Gnnter,  for  app^ees. 

SIMPSON,  J.  This  case  has  been  before 
this  court  twice  before  on  appeal.  See  Rut- 
ledge  et  aL  T.  Cnunpton,  150  Ala.  275,  43 
South.  822,  and  Cramton  v.  Rutledge  et  ai., 
47  South.  214,  whldi  cases  are  refored  to 
for  a  statement  of  the  bicts  of  this  cast 
Appellant  earnestly  contends  for  an  over^ 
ruling  of  the  decisions  In  those  cases,  but 
after  examining  the  same  we  are  satisfied 
of  th^  correctness.  While  it  la  true  that 
no  particular  formality  is  required  In  the 
execution  of  a  power,  yet  It  Is  required  that 
an  Intention  to  execute  the  power  diall  be 
shown. 

Under  the  will  of  A.  R.  Bell,  his  widow 
did  not  take  an  absolute  fee  simple,  but  on- 
ly a  life  estate,  which  the  statute  declares 
to  be  a  fee  simple,  only  in  favor  of  credit- 
ors of  and  purchasers  from  the  life  tenant 
Code  1886,  §  1850;  Code  18D6,  {  1046;  Rut- 
ledge  et  al.  v.  Crampton,  150  Ala.  275,  43 
Soutb.  822,  and  cases  cited.  It  necessarily 
follows  that  before  a  party  can  claim  to  be 
a  purchaser,  within  the  meaning  of  the  stat- 
ute, he  must  show  that  he  has  purchased 
from  the  life  tenant,  not  only  his  or  her 
life  estate,  but  the  entire  property.  The  life 
tenant  may  exercise  the  discretion  of  sellim; 
either  merely  the  life  estate,  leaving  the  re- 
mainder for  those  entitled  to  it,  or  of  exer- 
cising the  power  given  by  selling  the  entire 
property. 

The  proceedings  In  the  probate  court,  com- 
menced by  the  life  tenant,  Mrs.  Bell,  were 
merely  to  sell  for  partition  the  interest  of 
her  co-tenant  and  her  interest  In  the  proiv- 
erty.  The  deed  made  thereunder  conveys  on- 
ly the  Interest  which  she  held  In  the  prem- 
ises, and  the  only  Interest  which  she  had 
In  the  property  was  a  life  estate,  tboueh 
there  was  attached  to  It  a  i)ower,  which  slie 
could  execute  or  not.  aa  she  chose.  When 
the  proceedings  make  no  mcDtlon  of  the 
power,  and  use  no  expression  indicative  of 
a  desire  to  have  sold  any  interest  except 
that  which  was  actually  owned  by  Mrs.  Bell 
at  that  time,  and  the  deed  speclflcaUy  con- 
veys only  that  Interest,  it  is  difficult  to  nn- 
derstand  how  that  could  be  construed  Into 
an  Intention  to  sell,  not  only  that  whldi  she 
owned,  but  that  which  she  bad  the  power 
to  convey.  In  the  case  of  Matthewa  r.  Mc> 
Dade,  72  Ala.  878,  887,  the  deed  wu  made 
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by  tbe  executor  and  trustee,  and  this  court 
held  that,  as  the  proceeding  In  the  probate 
court  WEB  Told,  the  deed  was  made  In  pur- 
suance of  the  power  conferred  by  the  will. 

Only  her  life  estate,  then,  passed  to  tbe 
purchaser,  and  during  her  life  no  question 
of  adrenie  possession  or  lacbes  could  arise. 
The  life  estate  terminated  by  the  death  of 
Mrs.  Bel]  May  4^  1898.  When  Howard  Bell 
purchased,  under  the  original  partition  pro- 
ceedings, he  became  the  owner  In  fee  of  the 
Interest  of  tbe  estate  of  W.  B.  Bell,  and  the 
owner  of  the  life  estate  of  Mrs.  Bell  in  the 
Interest  owned  by  her  deceased  husband.  A. 
R.  Bell.  When  the  life  estate  fell  In  (May 
4.  1893).  his  vendee,  Pomeroy,  became  ten- 
ant In  common  with  the  remaindermen,  tbe 
heirs  of  A.  R.  Bell.  Tbe  possession  of  one 
tenant  In  common  Is  tbe  possession  of  alt, 
as  each  holds  for  the  benefit  of  the  other, 
until  there  Is  an  actual  disseisin  brought 
home  to  tbe  knowledge  of  tbe  other.  1 
U-nah.  Real  Prop.  (3d  Ed.),  p.  566.  §S  417,  418. 

So  tbe  question  arises  whether  or  not  tbe 
evidence  In  this  case  shows  such  exclusive 
adverse  possession  by  the  respondent  and 
those  under  wbom  he  claims,  and  the  knowl- 
edfce  of -same  so  brought  home  to  the  com- 
plainants, as  to  create  a  bar  by  adverse  pos- 
session. 'The  possession  of  one  tenant  In 
common  is  prima  facie  presumed  to  be  tbe 
possession  of  all,  and  It  does  not  become  ad- 
verse to  the  co-tenants,  unless  they  are  actu- 
ally ousted,  or.  short  of  this,  unless  the  ad- 
verse character  of  the  possession  of  one  Is 
actually  known  to  the  other,  or  the  posses- 
fllon  of  the  one  Is  so  open  and  notorious  In 
Its  hostility  and  excluslveness  as  to  put  the 
other  tenants  on  notice  of  Its  adverse  char- 
acter." Ashford  et  al.  v.  Ashford  et  al.,  136 
Ala.  632.  640,  34  South.  10,  96  Am.  St  Rep. 
82.  In  the  case  of  Jellerson  v.  Pettus  et  al., 
132  Abi.  67T,  32  South.  663,  tbe  partition, 
from  which  the  adverse  holding  commenced, 
was  made  by  deed  Inter  partes,  conveying 
tbe  entire  Interest  In  the  land  to  one  of 
them,  who  went  Into  Immediate  possession, 
to  the  exclusion  of  the  others.  The  evidence 
In  this  case  does  not  show  such  adverse  pos- 
session aa  to  oust  the  other  tenants  in  com- 
mon. 

Tbe  decree  of  the  court  Is  affirmed. 

DOWDET.L,  0.  X,  and  McCLBLLAK  and 
MATFIELD,  JJ.,  concur. 


WEINACKER  ICE  ft  FUEL  CO.  v.  OTT.  • 
(Supreme  Court  of  Alabama.  Nov.  16.  1909.) 
1.  Maaam  Ann  Sbbtant  (|  832*)— Injubub 

TO  TBian  PEBSOIf— QUBSnONS  FOB  JUBT. 
In  an  action  agamst  one  enf^ged  in  th« 
Ice  twsiness  for  Injuries  to  a  child,  who  waa 
pushed  off  an  Ice  wagon  by  one  attending  tbe 
wagon,  the  question  whether  be  was  defenwnt's 


agent,  and.  If  so,  whether  he  was  acting  within 
the  scope  of  his  authority,  keU  one  for  the  jury. 

[Ed,  Note. — For  other  cases,  pee  Master  and 
Servant,  CenL  Dig.  H  1274,  1275 ;  Dec.  Dig.  { 
332.«] 

2.  MaSTEB  and  SeBVAIVT  9  302*)— INJDBIES  TO 

Tnisn  Pbbson  —  iJABnjTr  of  MAeiiB  — 
Scope  of  Ehplotmert. 

Where  tbe  driver  of  an  ice  wagon  had  an- 
thority  from  his  employer  to  employ  assistance, 
and  one  employed  by  the  driver  pushed  a  boy  off 
the  wagon  while  he  was  standiog  on  the  step 
seeking  to  purchase  Ice,  whereby  he  was  in- 
jured, the  master  was  liable,  though  tbe  as- 
sistant was  not  In  charge  of  the  wagon,  but 
was  merely  employed  to  deliver  ice  from  it. 

[Ed.-  Note.— For  other  cnnes,  see  Master  and 
Servant.  Cent  Dig.  {§  1217,  1218,  1221 ;  Dec. 
Dig.  I  302.*] 

3.  Appeal  and  Ebbcu  ii  1046*)— Conduct  of 
Tbial— Remabxs  of  Coubt— Habmless  Eb- 

BOB. 

Where,  In  an  action  for  injuries  to  a  child, 
the  court,  on  refusing  a  motion  to  exclude  plaln- 
tifTs  evidence,  said:  "This  is  a  case  where  a 
young  boy  got  his  leg  broken,  and  as  questions 
such  as  those  arising  In  this  case  are  eternally 
coming  op,  this  is  a  good  case  for  the  Supreme 
Court  —it  was  not  reversible  error;  tbe  court 
having  instructed  the  jury  that  he  withdrew  the 
remark  and  that  they  most  pay  no  attention 
to  it. 

[Ed.  Note.— For  other  vases,  see  Appeal  and 
Error,  Cent  Dig.  {  4134 ;  Dec.  Dig.  g  lOlO.*] 

Appeal  from  Circuit  Court,  Mobile  County; 
Samuel  B.  Browne,  Judge. 

Action  by  Thomas  Ott,  by  bis  next  friend, 
against  tbe  Welnacker  Ice  &  Fuel  Company. 
Judgment  for  plaintiff,  and  defendant  aiy 
peals.  Affirmed. 

The -facts  are  sufficiently  stated  In  the  opin- 
ion. Charge  13  was  as  follows:  "I  cha^ 
you,  gentlemen  of  the  jury,  If  you  believe  a 
person  caused  Thomas  Ott  to  fall  off  defend- 
ant's wagon,  not  In  charge  of  tbe  wagon, 
and  simply  employed  to  deliver  Ice  from  the 
wagon,  such  acts  are  not  within  the  scope  of 
bis  employment,  and  they  cannot  find  for  the 
plaintiff."  The  remarks  of  the  court  referred 
to  are  as  follows :  At  the  time  the  motion 
to  exclude  all  of  plaintiff's  evidence  was  re- 
fused, the  court  said :  "This  Is  a  case  where 
a  young  boy  got  his  1^  broken,  and  as  ques- 
tions such  as  those  arising  In  this  case  are 
eternally  coming  up,  this  la  a  good  case  for 
the  Sapr^e  Court" 

Inge  ft  Armbrecht,  for  appellant  Webb  ft 
McAlpIne,  for  appellee^ 

MATFIELD,  J.  Appellant  corporation  was 
engaged  In  the  making,  selling,  and  ddlvering 
of  ice  in  tbe  dty  of  Mobile.  Appellant  used 
large  wagons  In  d^Iverlng  tbe  Ice  to  Its  regu- 
lar customers,  and.  In  making  these  dellv- 
erfes,  sales  w«e  made  from  the  wagons.  Ap- 
pellant contends  that  It  employed  only  one 
driver  to  each  of  these  wagons,  and  that  the 
driver  mployed  such  assistance  as  he  desir- 
ed; but  It  appeared  that  one  or  two  negro 
boys,  besides  the  driver,  attended  the  wagons 
of  defradant,  and  assisted  In  the  aale  and 
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delivery  of  the  Ice  from  Its  wagons.  The  ne- 
gro boy  who  Is  alleged  to  have  caused  the 
injury  to  plaintiff  appears  to  have  attended 
one  of  the  d^endant's  wagons  and  to  hare 
assisted  In  the  sale  and  delivery  of  Ice  for  a 
year  or  more. 

The  plaintiff  was  a  small  boy,  a  mere  child, 
and  was  sent  to  the  defendant's  wagon  to 
purchase  five  cents'  worth  of  ice.  He  asked 
the  nesTO  boy  to  sell  him  the  Ice.  The  boy 
paid  no  attention  to  his  request,  but  pro- 
ceeded to  deliver  a  piece  of  ice  to  another  cus- 
tomer. Plahittff  took  his  stand  upon  the 
back  steps  of  the  Ice  wagon  to  await  the 
return  of  the  negro  boy,  and  when  the  latter 
returned  plaintiff  again  asked  him  to  sell 
hiui  the  Ice.  The  n^ro  boy.  In  reply,  ordered 
the  wagon  to  drive  on,  shoving  plaintiff  off 
tbe  wagon,  and  as  plaintiff  f^l  his  foot  went 
between  tiie  spokes  in  the  wagon  wtae<d, 
which  resulted  Id  breaking  bis  I^  and  other- 
wise bruising  and  Injuring  him.  Hence  this 
suit. 

Defendant  claimed  that  no  liability  was 
shown,  in  that  there  was  no  evidence  to  show 
that  the  negro  boy  alleged  to  have  caused 
the  injury  was  the  agent  or  servant  of  the 
defendant  or,  If  there  was  any  evidence  of 
this  fact,  that  It  was  not  shown  that  he 
was  acting  within  the  line  and  scope  of  his 
autiiorlty  or  envlcgrment  when  he  pushed 
plaintiff  from  the  wagon,  thus  Injuring  him. 
It  contends,  In  other  words,  that  there  was 
no  evidence  to  show  that  the  defendant  cor- 
poration was  responsible  for  the  wrongful 
act  of  the  negro  boy,  nor  that  It  was  liable 
to  plaintiff  for  the  Injuries  suffered  by  him 
In  coDsequenoe  of  the  wrongful  act  of  the 
negro  boy. 

When  plaintiff  dosed  his  evidence,  defend- 
ant requested  the  court  to  exclude  all  the 
evidoice,  because  no  case  bad  been  made 
against  defendant,  for  the  reason  stated 
above.  The  court  overruled  this  motion,  and 
defendant  excepted.  Again,  after  all  the  evi- 
dence for  both  plaintiff  and  defendant  had 
been  Introduced,  the  defendant  renewed  its 
motion  to  exclude  the  plaintiff's  evidence  for 
the  same  reason,  and  for  the  further  reason 
that  defendant's  evidence  showed  that  the 
n^ro  boy  was  not  the  agent  of  defradant, 
and  it  was  not  liable  for  his  wrongful  act 
The  court  overmled  this  motion,  to  which  rul- 
ing defendant  excepted.  The  defendant  then 
requested  the  court  to  give  the  general  affirm- 
ative charge  in  its  favor,  which  the  court  re- 
fused to  do.  These  are  the  rulings  (Alefiy 
relied  upon  by  defendant  for  a  reversal  of 
the  Judgment,  and  they  each  raise  practically 
the  same  question  as  applied  to  the  particular 
facts  and  issues  of  the  case. 

Under  the  evidence  In  this  case  it  was 
clearly  a  question  for  the  jury  to  determine 
whether  or  not  the  negro  boy  alleged  to  have 
oaused  the  injury  was  the  agent  of  the  de- 
fendant, and,  if  he  was  determined  so  to  be, 
whether  or  not  he  was  acting  within  the 
line  and  scope  of  bis  author!^  or  tuajfLof- 


ment  when  he  caused  the  injury  to  plaintiff. 
It  was  not  denied  that  it  was  the  defendant's 
wagon,  nor  that  the  driver  was  Its  agent  or 
servant,  nor  that  it  was  engaged  In  the 
business  of  selling  ice  to  the  inhabitants  of 
Mobile  in  this  manner.  And  It  was  shown 
that  the  negro  boy  who  caused  the  injury 
had  been  attending  this  particular  wagon,  as- 
sisting In  this  particular  biuiness  of  the  de- 
fendant, thus  openly  serving  the  public  in 
this  capacity,  for  a  year  or  nearly  bo;  tliat 
plaintiff's  mother  was  a  patron  ct  defendant, 
and  had  sent  plaintiff  to  the  wagtm  to  bay 
ice;  and  that  this  negro  boy,  who  bad  been 
for  this  length  of  time  selling  and  delivering 
ice  for  defendant,  and  was  so  ddlverii^  at 
the  very  time  of  causing  tbe  injoiy,  instead 
of  Belting  and  delivering  the  ice,  as  it  was  bis 
habit  and  custom,  if  not  his  duty,  to  do,  re- 
fused tbe  request  and  offer  of  plaintiff,  and 
answered  by  rudely  pushing  plaintiff  off  the 
wagon.  All  this  bawening  In  tbe  presence 
of  tbe  driver,  who  Is  ccmceded  to  have  been 
defendants  agent,  it  was  certainly  within  the 
province  of  the  Jury  to  pass  upon  the  qne»- 
titms  of  agency,  tbe  Une  and  scope  of  tbe 
employment,  and  the  liability  of  the  defoid- 
ant  for  the  act;  and  we  are  not  pregmxeA 
to  soy  that  the  finding  of  tbe  Jury  as  to  these 
facts  was  erroneous. 

While  it  Is  not  to  be  supposed  tbst  tbe  de- 
foidant  company  authorized  the  negro  b<^ 
to  thus  injure  plaintiff,  or  that  It  would  tol- 
erate such  conduct  on  bis  part;  if  known,  yet 
it  does  follow  that  if  he  was  tbe  agoit  or 
sorvant  of  tbe  defendant,  and  was  then  acting 
witblu  the  Une  and  scope  of  bis  aatbority 
and  enqiloyment,  tbe  defendant  ia  liable 
therefor.  We  r^)eat  that  under  the  evidence 
of  this  case  these  were  clearly  questirais  of 
fAct  tor  tbe  Jury,  and  not  of  law  for  the 
court;  and  the  trial  court  properly  submitted 
tb«n  to  the  determination  of  the  Jury  under 
proper  Instmctlons,  which  seems  to  have  been 
done. 

The  evidoce  did  not  sopport  ai^lanfa 
theory  that  tbe  drlvor,  U.  S.  Grant  was  an 
Independent  contractor,  and  not  the  servant 
or  agent  of  defendant,  with  authority  to  em- 
ploy assistance.  Tbe  evidence  was  in  con- 
flict as  to  the  authority  of  Grant  to  employ 
assistance,  and  as  to  whether  or  not  tbe  man- 
agers of  the  defaidant  company  knew  of  the 
empl(Qrment  by  Grant  Of  the  assistants;  but 
it  was  clearly  open  to  tbe  Jury  to  And  these 
facts  sgalnst  the  contention  of  the  appellani. 
and  we  are  not  prepared  to  say  that  they 
were  in  error  in  so  doing.  Under  tbe  rn^ 
announced  In  the  case  ofT.  G.L&B.ILC0. 
V.  Hayes,  07  Ala.  201,  12  South.  98,  tbe  de- 
fendant might  be  liable  for  the  acts  of  the 
negro  boy  if  the  Jury  found  tbe  dlspnted 
facts  in  favor  of  plaintifC  Tbe  roles  are 
correctly  stated  In  ttio  first  two  beadnotes  to 
the  report  of  that  casoi  as  follows : 

Evidence  ot  Contract  of  Bmplqymeatr- 
Where  a  tAther  was  employed  to  load  de- 
fmdant'B  cars  at  a  specified  prloe  per  car. 
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and  under  dlrecUons  of  defendant's  snper- 
Intoident  bis  minor  son  assisted  him  In  the 
wor!:,  which  was  being  done  under  the  super- 
vision of  the  snperlntendent,  although  the  fa- 
ther rec^Ted  the  pay  for  the  work,  and  the 
son's  name  was  not  borne  on  the  pay  roll  of 
defendant  the  son  was  a  serrant  of  the  de- 
fendant wlttiln  the  meaning  of  section  2500 
of  theOode. 

*'2.  Master  Uable  for  Acta  of  Fellow  Berr- 
ant — When, — When  a  serrant  employs  a  third 
person  to  perform  an  act  within  the  serv- 
ant's employment,  and  Injury  resnlts  to  an- 
other, the  master  Is  liable  the  same  as  though 
the  servant  employed  no  agent." 

The  question  as  to  plaintlfTs  contributory 
negligence  was  likewise  one  for  the  Jury,  and, 
under  the  evidence  In  this  case,  their  finding 
should  not  be  disturbed. 

Charge  13  was  properly  refused.  It  does 
not  state  a  correct  proposition  of  law.  It 
was  not  necessary — to  make  the  defendant 
liable— that  the  boy  causing  the  injury  was 
In  charge  of  the  wagon.  The  negro  boy  may 
have  been  acting  within  the  line  and  scope 
of  his  employment,  although  he  was  not  in 
charge  of  the  wagon,  and  altbough  he  was 
«mp!oyed  to  deliver  ice  from  the  wagon, 
'mere  was  evidence  tending  to  show  that 
Davis  was,  at  the  time  of  the  Injury,  assist- 
ing In  the  management  of  the  wagon. 

There  was  no  reversible  error  In  the  re- 
mark of  the  court  complained  of,  especially 
after  the  court  Instructed  the  Jury  that  he 
withdrew  the  remark,  and  that  they  must 
pay  no  attention  thereto.  While  the  remark 
of  the  court  was  not  at  all  necessary,  we  see 
in  it  nothing  so  Improper  as  to  work  a  re- 
versible error,  considering  it  In  connection 
with  the  court's  subsequent  attempt  to  de- 
prive It  of  any  possible  efiTect 

There  being  no  reversible  error,  the  Judg- 
ment Is  affirmed. 

Affirmed. 

DOWDELU  O.  J.,  and  SIMPSON  and  Mc- 
GIjELLAN,  JJ.,  concur. 


GBBNGRT  t.  LIMBAGH. 
<Sapreme  Court  of  Alabama.    Nov.  18,  1900.) 

1.  StATCTES  (8  209*)— <;0NSTBUCTI01T— AlIBia- 
tJOUB  TERUS. 

A  word  or  phrase,  recurring  in  an  instru- 
ment, statute,  or  Constitution,  Is  often  given  a 
presumptive  meaning  by  giving  it,  when  used  iu 
an  amnicnous  sense,  the  same  meaoiDg  it  held 
previoasly  in  the  instniment,  statute,  or  Consti- 
tution ;  but  tbis  presumption  is  conditioned  on 
the  absence  of  the  appearance  of  a  contrary  in- 
tent. 

[Ed.  Note.— For  other  casea.  see  Statutes, 
Gent.  Dig.  I  286;  Dec.  Dig.  1  209.*] 

2.  Chattel  Mortgaobs  <|  250*)—<:k>n8TBUo- 
xroN— TiipB  OP  Matueitt. 

A  chattel  mortgage  recited  that  the  mort- 
gagor was  justly  indebted  to  the  mortgagee  In  a 


stated  sum,  "as  Is  evidenced  by  my  two  prom- 
issory notes  bearing  even  date  with  this  Instm- 
ment  and  payable,  reapectively,  on  the  11th  day 
of  Jane,  1900  and  1908.  •  •  *  with  interest 
from  date,  and  the  payment  of  which  note  I  am 
anxious  and  willing  to  secure.  Now,  therefore, 
in  consideration  of  the  premises,  and  to  secure 
the  punctual  payments  of  each  of  the  notes, 
*  *  *  I  [here  follows  description  of  the  prop- 
erty and  habendum  clause],  upon  condition,  how- 
ever, that  If  I  pay  each  of  the  notes  airove  de- 
scribed promptly  at  its  maturity,  then  and  in 
that  event  tbis  conveyance  ia  to  be  void;  but 
In  the  event  I  fall  to  pay  each  of  the  said  notes 
when  due,  then  and  In  that  event  the  said  [mort- 
gagee] Is  hereby  authorized  and  empowered  to 
enter  upon  and  talie  possession  of  the  above- 
described  property,  and  *  *  *  to  sell  the  said 
property,  *  *  *  the  proceeds  of  said  sale  to 
be  applied  as  follows:  *  *  *  (2)  The  amount 
with  all  accrued  interest  that  may  then  be  due 
upon  said  note.  •  •  •  »  ffeld,  that  the  mort- 
gage could  be  foreclosed  on  default  in  the  pay- 
ment of  either  of  the  notes  secured. 

[Ed.  Note.— For  other  cases,  see  Chattel  Moi  t- 
gages.  Cent  Dig.  S  523;  Dec  Dig.  S  250.*] 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty; John  T.  Lackland,  Jndge. 

Detinue  by  Fred  Gemart  against  F.  Urn- 
bach.   Judgment  for  defendant,  and  plaintiff 

appeals.   Reversed  and  remanded. 

The  mortgage  was  as  follows:  "State  of 
Alabama,  Marengo  County.  Know  all  men  by 
these  presents,  that  I,  F.  LImbach,  am  Justly 
Indebted  to  Fred  Gemert  In  the  sum  of  $1,- 
457.16,  as  la  evidenced  by  my  two  promissory 
notes,  bearing  even  date  with  this  Instrument 
and  payable,  respectively,  on  the  11th  day  of 
June,  1905  and  1906,  at  the  First  National 
Bank  of  Linden,  Alabama,  with  Interest  from 
date,  and  the  payment  of  which  note  I  am 
anxious  and  willing  to  secure.  Now,  there- 
fore. In  consideration  of  the  premises,  and  to 
secure  the  punctual  payments  of  each  of  the 
notes  above  described  according  to  the  tenor 
and  effect  thereof,  I,  F.  Llmbacb  [here  fol- 
lows description  of  the  property  and  haben- 
dum clause],  upon  condition,  however,  that  If 
I  pay  each  of  the  notes  above  described 
promptly  at  Its  maturity,  then  and  In  that 
event  this  conveyance  is  to  be  void;  but  In 
the  event  I  fall  to  pay  eadi  of  the  said  notes 
when  due,  then  and  In  tbat  event  the  said 
Fred  Gernert  Is  hereby  authorized  and  em- 
powered to  enter  upon  and  take  possession  of 
the  above-described  property,  and  after  hav- 
ing given  notice  for  three  successive  weeks 
of  the  time,  place,  and  terms  of  the  sale,  by 
publication  once  a  week  for  three  successive 
weeks  in  some  newspaper  published  in  Ma- 
rengo county,  to  sell  the  said  property  In 
front  of  the  courthouse  door  in  Linden,  Ala- 
bama, to  the  highest  bidder  for  cash  at  pub- 
lie  auction.  The  proceeds  of  said  sale  to  be 
applied  as  follows:  (1)  To  the  payment  and 
costs  of  expenditure  necessary  and  incident 
to  said  sale.  Including  a  reasonable  attorney's 
fee  for  conducting  the  same.  (2)  The  amount 
with  all  accrued  Interest  that  may  then  be 
due  upon  said  note.   (3)  The  surplus,  if  any, 
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to  be  returned  to  the  undersigned  or  hla  1^1 
reprcsentatiTe." 

WUUama  Cunnln^ame,  (or  appelant  Gan- 
terbarjr  &  GUder  and  De  Greflenrled  ft  EMns. 
for  appellee. 

SXcCLELLAN,  J.  Detinue  by  a  mortgagee 
to  recover  property  described  therein.  The 
;>InlntiflP8  right  to  recover  was  rested  upon 
«ls  mortgage.  The  court,  on  objection,  de- 
Mined  to  permit  the  Introduction  of  the  mort- 
nrage  upon  the  ground-that  Its  law  day  had 
not  arrived,  notwithstanding  default  in  the 
payment  of  one  of  the  two  notes  falling  due 
At  different,  dates  had  previously  occurred, 
when  action  was  commenced,  and  In  conse- 
quence that  under  the  terms  of  the  mortgage 
the  plaintlfC  had  not  the  right  to  the  Imme- 
diate possession  of  the  property  at  the  time 
he  Instituted  the  action.  This  ruling  was,  of 
course,  vital,  aud  a  nonsuit,  with  bill  of  ex- 
ception, was  taken.  The  reporter  will  set  out 
the  mortgage,  omitting  the  description  of  the 
property  and  the  habendum  clause  just  pre- 
ceding the  condition  In  the  Instrument. 

The  parties  had  the  right  to  conform  their 
contract.  In  this  particular  as  they  chose. 
They  could  condition  their  respective  rights 
to  the  possession  of  the  property  upon  any 
one  of  the  possible  contingencies  arising  out 
of  the  payment,  or  default  therein,  of  the  two 
notes.  It  is  the  province  of  the  court  to  as- 
certain their  iutentlon  In  the  premises,  and  in 
so  doing  due  weight  and  influence  must  be 
given  the  sound  rule,  announced  in  Johnson 
V.  Buckhaults,  77  Ala.  276,  that  equivocal  aud 
ambiguous  terms  should  be  construed  most 
strongly  against  the  mortgagor.  Much  of  the 
argument  of  counsel  for  both  parties  Is  de- 
voted to  the  discussion  of  the  meaning  of  the 
word  "each,"  where  It  last  occurs  in  the  In- 
strument It  may  be  conceded  that  the  re- 
spective contentions  of  counsel,  as  to  the  ab- 
stract meaning  of  "each,"  find  support  In  ad- 
judications elsewhere.  3  Words  ft  Phrases,  p. 
2299  et  seq.  The  question  here  cannot  de- 
pend In  decision  upon  the  abstract  meaning 
of  that  word.  In  this  Instance,  as  always,  the 
whole  Instrument  must  be  taken  into  account 
In  the  ascertainment  of  tbe  Intent  of  the  par- 
tlee  thereto;  and,  unless  entirely  unavoid- 
able, every  dause  and  provision  of  it  must  be 
given  effect — an  operation.  The  context  I« 
often,  as  It  la  here,  a  sure  element  of  aid  in 
determining  with  whet  meaning  and  intent 
even  an  ambiguous  word  was  nsed  by  the  par- 
ties. What  a  word  means  In  one  connection 
does  not,  of  course.  Invariably  Indicate  that 
a  like  meaning  was  Intended  to  be  taken  from 
It  in  another.  True,  a  word,  recurring  In  an 
instrument,  statute,  or  Constitution,  Is  often 
given  a  presumptive  meaning  by  tbe  applica- 
tion of  the  familiar  rule  of  according  to  the 
word  or  phrase,  when  used  In  an  equivocal 
or  amblguouB  sense,  the  meaning  that  appears 
prevloualy,  In  tbe  Instrument  statute,  or  Con- 


stitution, to  have  be^  Its  deflnlte  and  cer- 
tain meaning.  State  ex  rel.  Woodward  t. 
Skeggs,  154  Ala.  249,  257,  46  South.  268.  But 
this  Is  a  presumption  merely,  and  Is  condi- 
tioned upon  the  absence  <st  the  appeuance  at 
a  contrary  Intent. 

"Each"  occurs  three  times  In  this  mortgage, 
viz.:  First,  where  It  is  recited  that  tbe  con- 
sideration, in  part  was  "to  secure  the  punctu- 
al payment  of  each  of  the  notes  above  de- 
scribed according  (o  the  tenor  and  effect 
thereof;  second,  stating  the  condition,  '*if  I 
pay  each  of  the  notes  above  described  prompt- 
ly at  Its  maturity,  then  and  In  that  event  this 
conveyance  Is  to  be  void" ;  and,  third,  -But 
in  the  event  I  fall  to  pay  eacft  of  the  said 
notes  when  due,  thea  and  In  that  event'*  the 
mortgagee  was  empowered  to  assume  posses- 
sion, or,  conversely,  the  rlj^t  of  the  mortga- 
gor to  the  possession  should  cease.  (Capitals 
and  italics  supplied.)  As  /Iret  employed,  each 
was,  obvlonsly,  Intended  to  refer  to  both  of 
the  notes.  The  whole  Instmment  shows  it  to 
have  been  the  purpose  to  give  and  taltfi.  re- 
spective, security  for  the  whole  debt  evi- 
denced by  the  two  notes.  Bat  It  Is,  also.  Just 
as  evident  that  tbe  security  was  Intonded. 
taken,  and  glvra  to  assure  the  "punctual  pay- 
ment" of  tbe  notes  **acoonlinc  to  the  tenor 
and  effect  thereof" — ^namdy,  among  other 
things,  when  they,  respectively,  matured. 
That  la  too  clear  for  doubt  Acoordlngly.  as 
first  used,  tbe  word  most  be  taken  as  quali- 
fied by  tbe  quoted  sentoiee,  and  cannot  with- 
out distorting  Uie  language,  be  Interpreted  as 
fixing  a  different  period  of  maturity  for  the 
notes  or  of  expressing  any  other  porpoee  and 
Intent  than  as  assuring  the  punctual  pay- 
ment of  both  notes,  when  they,  re^ectlvely, 
fell  due.  As  next  employed,  tbe  word  is  tn- 
dlssolubly  associated  and  connected  with  a 
provision.  In  form  a  condition,  for  avoiding 
the  conveyance  If  prompt  paymrait  of  the 
notes  was  made  at  "its"  maturity.  Hardly 
could  this  idea  hare  been  more  plainly  ex- 
pressbd  than  it  Is  e^ressed  In  the  second  us^ 
of  "each":  "If  I  pay  the  notes  as  and  when 
each  one  of  them  falls  due,  this  conveyance 
shall  be  void."  Under  this  feature  of  the  in- 
strument prompt  payment  of  both  the  notes  at 
maturity  was  the  assurance,  and  a  failure  to 
pay  them  as  and  when  each  one  of  them  fell 
due  avoided  the  nullifying  of  the  Inatrument's 
effect  So,  when  we  come  to  the  construction 
of  the  third  use  of  the  word  "each,"  we  have 
a  mortgage  given  to  assure  the  "prompt." 
"punctual"  payment  of  two  notes  on  the  dates 
of  their  respective  maturii^,  and  a  coDditi<Hi 
therein  that  In  order  to  avoid  the  Instmment 
both  notes  must  be  paid  as  and  when  they  re- 
spectively fell  due.  Accordingly,  to  this  point, 
the  contract  of  the  parties  would  be  breached 
If  any  one  of  the  notes  was  not  paid  prompt- 
ly, punctually,  ui>on  maturity.  Promptnees, 
punctuality,  and  that  as  expressly  referred  to 
tbe  respective  dates  of  maturity  of  tlw  notes. 
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was  of  Biidi  Importance,  In  tbe  mlndfl  of  the 
parties,  tbat  in  one  instance  it  was  recited  as 
of  tbe  motive  for  the  Instnunent,  and  in  an* 
otber  it  was  made  a  feature  of  tbe  condition 
upon  wblcb  billed  tlie  avoidance  of  the  effect 
uf  fbe  mortgage.  Followiiv  Bucb  a  status  of 
intent,  commrai  of  conrae  to  mortg^^  and 
mortgagee,  tliey  Came  to  formulate  the  condi- 
tions nuOer  which  the  security,  as  recited  and 
declared,  should  be  available  to  the  mortga- 
gee. Two  thfogs,  In  tbe  main,  wen  thought 
necessary  or  durable  to  ttUs  end,  viz.,  pos- 
session, and  a  sale,  by  the  mor^gee  of  the 
PToperty  described  in  the  mortgage.  They 
set  down  the  former,  evidently  contemplated 
as  immediately  preceding  the  latter,  as  when 
each  note  was  not  paid  loAen  due.  Should 
this  be  construed  so  as  to  postpone  the  right 
to  possession,  and  to  sdl,  unUl  the  last  note 
has  passed  maturity  and  default  In  ite  pay- 
ment  made?  The  opinion  Is  entertained  that 
snch  was  not  the  intent  of  the  parties.  If  so 
it  was,  thai  the  dearly  expressed  purpose  to 
afford  security  f  (v  tbe  prompt  payment  of  the 
notes  "according  to  tbe  tenor  and  effect  tfarae- 
or*  would  be  rendered  wholly  nugatory  as  to 
the  first  matarlng  note ;  for.  if  tbe  security, 
as  part  of  wfai^  foreclosure.  Including  pos* 
session,  essentially  was,  was  available  only 
after  the  last  note  had  matured  and  default 
made,  its  ooality  to  assnre  prompt,  punctual 
payment  of  tlie  first  note  when  due  would  be 
entirely  destroyed.  In  that  event;  though  the 
necessity  was  to  assure  prompt  payment 
when  due,  tlie  mortgagor  could  delay  12 
DKmtbs  without  the  mortgagee's  having  the 
power  to  enforce  the  payment  which  in  plain 
language,  the  mortgagor  had  oUlgated  his  es- 
tate^ and  unmistakably  dedared  bis  purpose, 
to  assure  on  a  day  certain.  It  appellee's  con- 
struction Is  adopted,  conflicting  provisions 
are  created,  or,  at  least,  a  provision  of  tbe  In- 
strument is  denied  force  and  effect.  It  Is  ele- 
mentary that  constructions  so  resulting  should 
be  avoided,  if  possible.  Besides,  as  before 
indicated,  tlie  whole  Instrument  abounds  in 
Indicia  of  a  common  purpose  to  secure  and 
assnre  tbe  pranpt,  punctual  payment  of  the 
notes  when  they,  reqiectively,  matured ;  and. 
If  tlie  security  be  doiled  practical  efTect  until 
a  year  after  tbe  date  of  maturity  of  the  first 
note  has  passed,  tbe  vslus,  tbe  virtue,  of  tbe 
assured  punctuality  la  destroyed.  Fnrtlwr- 
mor^  If  tbe  condition  under  consideration  be 
tbat  both  notes  dtall  meet  default  before  pos- 
session conld  be  takoi,  and  tbe  first  was 
promptly  paid,  would  not  the  condition  be 
impoisiUe  of  fulfillment,  so  as  to  authorize 
the  mortgagee's  assuming  possession?  Of 
course^  sncb  a  oonstmcti<m  would  not  be  tol- 
orated,  because  it  would  defeat  the  security 
intesided  to  assure  the  prompt  paymoit  of  tbe 
last  note,  whereas  such  was  within  the  de- 
clared purpose  and  Intent  of  Oie  parties.  If 
this  is  ttVM,  hy  the  same  token  the  security 
and  assurance  for  the  punctual  payment  of 
the  first  maturity  note  should  not  be  tmpaind 
by  a  year's  postponement    The  perishable 


part  of  tiie  pnverty  covned  by  tbe  mortgage 
m^t  become  valueless  in  the  year  to  inta- 
vene  between  default  on  tbe  first  note  and  tbe 
matorlty  ot  the  second. 

But  it  is  urged  for  appellee  Qiat  the  second 
direction  as  to  tbe  disposition  or  application 
of  ttiB  proceeds  of  the  sale  bean  out  the  In- 
tent that  foreclosure  with  its  Incidents^  could 
not  avail  until  afta  default  in  pa^rat  of  the 
last  note  or  until  at  least  tbat  date  arrived. 
The  second  direction  Is  not  capable  of  that 
Intnpretatlon.  The  omission  of  a  comma 
after  tbe  word  "omosmt"  made  more  easy  tiie 
adoption,  in  argument.  Of  tbe  view  and  effect 
pressed  for  appellee.  So  punctuated,  ttie 
meaning  and  effect  of  tbe  direction  Is  appar- 
ent The  expression,  banning  with  the 
words  "wftA  on,"  has  reference  to  Interest 
and  not  to  the  amount  of  the  notes  aside  from 
that  Incident  to  them.  The  word  "then"  em- 
phaslxes  the  correctnera  of  this  Interpreta- 
tion. Furthermore,  the  second  direction  re- 
inforces the  argomOit  that  the  intent  was  to 
foreclcne  for  tbe  entire  debt  sepanted.  doubt- 
less for  the  oonvffiilence  of  tbe  mortgagor.  Into 
two  equal  Installnients.  If  not  so,  it  would  not 
have  been  provided  to  include  In  the  "amount" 
tbe  "accrued  Interest  tbat  may  then  be  due 
upon  said  notes."  If  the  flnt  note  had  been 
paid  at  maturity,  that  feature  of  tbe  direc- 
tion would  be  without  effect,  for  there  would 
then  be  only  one  note  In  arrears,  whereas  In 
this  second  direction  the  reference  is  to  "wlA 
notes."  We  are  aware,  of  course  that  the 
employment  of  the  singular,  or  of  the  plural. 
Is  not  always  final  and,  upon  occasion,  tbe 
one  may  be  read  In  lieu  of  the  other  in  ar- 
riving at  the  Intent  of  the  parties.  We  feel 
safe  in  taking  the  plural  as  It  Is  written  In 
this  Instance,  where  sudi  an  unmistakable 
intoit  to  assure  promptness  In  payments  ap- 
peare  throu^out  the  instrument. 

Our  conclusion  in  tbe  premises  finds  sup- 
port, we  think,  In  substance,  though  not  iden- 
tical in  point  of  fact,  in  tbe  followli^  adjudi- 
cations here:  McLean  v.  Presley,  56  Ala.  211 ; 
Johnson  v.  Buckbaults.  77  Ala.  276  i  Moody 
V.  AtUns,  146  Ala.  684,  40  South.  906.  Keith 
V.  McLaughlin,  105  Ala.  342, 16  South.  880,  Is 
cited  as  opposied  to  the  view  mtertalned  by 
us.  The  court  there  had  under  coiutructlon 
a  mortgage,  wherein,  in  the  premises,  tbe 
parties  bad  fixed,  in  unambiguous  terms,  tbe 
law  day  of  the  mortgage  as  tbe  "first  day  of 
October,  1882."  the  day  of  maturity  ot  the 
second  and  last  note.  See  Ford  v.  Lewis,  14fV 
Ala.  190, 41  South.  144.  where  this  distinguish- 
ing feature  of  Eelth  v.  McLaughlin  Is  noted. 
The  court,  hence,  erred  in  the  exclusion  of 
the  mortgage. 

The  other  error  ass^ed  is  predicated  upon, 
the  overruling  of  plaintiff's  demnrren  to  de- 
fendant's rejolnden  to  plaintiff's  repllcatlona 
to  pleas  8  and  4.  These  pleas  proceed  on  the 
theory  that  default  In  payment  of  the  fint 
note  did  not  operate  to  then  mature  the  whole 
debt  We  have  held  otherwise,  in  conw- 
quence,  the  pleas  were  faulty.  If.  of  course,. 
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the  first  note  was  paid,  by  services,  etc.,  upon 
or  before  maturity,  a  fact  not  appearing  as 
ttM  pleas  nov  stand,  then  plaintiff's  right  to 
the  possession  did  not  oist  when  ttie  suit 
was  instituted.  We  mention  these  matters 
as  Indicating  the  necessity  to  recast  on  the 
next  trial  the  defenses,  and  hence  Uie  plead- 
ings foUowIng.  It  Is,  therefore,  unnecessary 
to  deal  with  the  last  assignment  of  error. 

The  Judgment  Is  rerersed,  and  the  cause  Is 
remanded,  fArthe  error  before  noted. 

Reversea  and  remanded. 

DOWDELL,  a  J.,  and  SIMPSON  and  MAY- 
FIELD,  JJ.,  concur. 


C.  W.  ZIMMERMAN  MFG.  CO,  T.  DUNN 

et  al. 

(Supreme  Court  of  Alabama.    Not.  11,  1909.) 

1.  Adtekse  Possebsion  a  79*)— OoLOB  or  Tx- 
Tuc— Void  Tax  Deed. 

In  trover  for  conversion  of  logs  cut  on  land 
claimed  by  plaintiff  under  a  tax  deed,  the  tax 
deed,  though  void  as  a  muniment  of  title,  is  ad- 
missible as  color  of  title,  in  connection  with  evi- 
dence of  actual  possession,  as  explanatory  of  the 
good  (nith  of  the  claim  of  ownersbip  and  the  ec- 
teot  of  the  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  I  462';  Dec  Dig.  {  79.*] 

2.  Evidence  ((  183*)— Best  akd  Seookdabt 
Evidence  — Pbrdicate  fob  Admission  or 
Secondary  Evidence. 

A  copy  of  an  instniment  is  inadmissible, 
without  a  proper  predicate  accounting  for  the 
absence  of  the  original. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  605-037;  Dec.  Dig.  |  183.*] 

3.  EJviDENCE  (5  183*)- Best  akd  Secondary 
Evidence- Predicate  foe  Admission  op 
Secondabt  Evidence. 

The  testimony  of  one  of  the  three  grantees 
in  a  deed  that  he  bad  once  had  possession  of  the 
origiaal,  and  had  searched  for  it,  bat  conld  not 
find  it,  anaccompanied  by  proof  that  it  was  not 
in  the  custody  of  one  of  tlie  other  two  grantees, 
is  insufficient  as  a  predicate  for  the  introdnctioii 
of  a  copy  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  E^-idence, 
Cent.  Dig.  §S  635-037 ;  Dec  Dig.  {  183.*] 

4.  Adverse  Possessiok  (f  27*)— AcrpAi.  Pos- 
session-Evidence—Sufficienct. 

In  trover  for  conversion  of  logs  cut  on  land 
claimed  by  plaintiff  under  a  void  tax  deed,  plain- 
tiff testified  that  lie  had  been  in  possession  con- 
tinuously for  several  years;  that  be  went  into 
possession  ander  the  tax  deed;  that  the  pos- 
sesition  consistnd  solely  in  the  farts  th<it  on  om* 
occasion  he  had  the  property  surveyed,  and  on 
another  occasion  an  agent  sold  cross-ties  from 
the  land ;  and  that  he  had  paid  taxes  on  the 
land,  but  that  he  had  not  been  on  the  land  In 
person,  licld  not  to  show  actual  po»i<ie(i)iion  of 
the  land,  and  hence  not  ownership  of  the  tim- 
ber, nor  to  justify  a  reasonable  inference  of  gen- 
eral or  special  property  in  the  logs. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
aession.  Cent  Dig.  S|  121.  122;  Dec  Dig.  | 
27.*] 

5.  Evidence  (S  213*)  —  Comfbomise  Agreb- 
MENT— Admissibility. 

A  statement,  made  and  delivered  by  a  party 
to  the  adverse  party  in  an  attempted  compro- 


mise of  the  matter  In  dispute  between  tlwin,  b 

inadmissible. 

lEH.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  {  745;  Dec  Dig.  1  213.*] 

6.  EviDEHd  a  870*}  —  LsxTEBa  —  GzHinirE- 

NKSS. 

Before  a  letter,  .relevant  and  msterial,  is 
competent  evidence,  its  gemdneness  must  be 

ShOWD. 

[Ed.  Note— For  other  cases,  see  Elvidence, 
Cent.  Dig.  SS  1503,  1564;  Dec  Dig.  |  370.*) 

Appeal  from  Circuit  Court,  Clarke  County ; 
Thomas  W.  Davis,  Special  Judge. 

Action  by  William  D.  Dunn  and  others 
against  the  O.  W.  Zimmerman  Manufacturiog 
Company.  From  a  judgment  for  plaintifts. 
def^idant  appeals.  Reversed  and  remanded. 

See  151  Ala.  4S5,  44  South.  G38. 

Stevms  ft  Tjyom,  Wllstm  ft  Aldrldge,  and 
R.  W.  Stontz,  for  appellant  A.  L.  HcLeod, 
for  appellees, 

DOWDEIili,  a  J.  The  complaint  u  orig- 
inally filed  contained  a  single  count  ta  tro- 
ver, in  code  form,  for  the  conversion  of  a 
spedfled  amount  of  lumber.  It  was  mbse- 
qumtly  amended  by  adding  a  second  count,  In 
code  form,  tot  the  convutdon  of  a  certain 
numt>er  of  pine  logi.  The  genml  issue  was 
pleaded,  and  on  this  plea  the  case  was  tried. 

It  has  been  flnnly  settled  In  this  court  that 
In  the  action  of  trover  there  must  be  a  cod- 
cnrrence  of  the  rif^t  of  property,  general  or 
special,  and  of  possession,  or  the  Immediate 
right  of  possession,  In  the  idalntUf  at  the 
time  of  the  amverslon.  Booker  et  aL  v. 
Jones,  Adm'r,  S5  Ala.  266^6 ;  Rees  r.  Coats, 
65  Ala.  206;  Beall  y.  Folmar,  Sons  ft  Co.,  122 
Ala.  414-418,  26  South.  1;  Moore  et  aL  v. 
Walker,  124  Ala.  190,  20  South.  884;  Johnson 
V.  WUson  ft  Co..  137  Ala.  468,  84  South.  392, 
97  Am.  St  Rep.  02;  StafcA:y  t.  Southern 
Railway  Co..  148  Ala.  272,  89  South.  132; 
1  Chit  on  Pi.  148-151.  In  the  case  before  us 
the  rl^ts  of  pnqier^  and  of  poeaesslon  at 
the  tlme^of  the  alleged  amverslon  were  sought 
to  be  proven  by  showing  title  to  and  posses- 
sion of  the  land  from  which  the  pine  logs 
were  cut,  and  only  In  this  way.  Along  this 
line  the  plalntm  were  permitted,  against  the 
obJectl<m  of  the  defendant,  to  Introdnce  in 
evidence  the  copy  of  a  tax  deed  to  two  of  the 
plaintiffs  and  a  third  person,  as  color  of  title 
under  which  the  idalntlfb  claimed  to  have 
entered  into  possession  of  the  land.  Th6  orig- 
inal tax  deed,  though  void  as  a  monbnait  of 
title,  would  have  been  admissible  aa  ealot  of 
title  In  cmmecflon  with  erldence  of  actual 
poseeeslon — ^not  as  evidence  of  posBeaslon  in 
itself,  but  as  explanatory  of  the  bona  fides  of 
claim  of  ownership  and  tlie  extent  of  the  poa- 
sewion.  The  coi^,  however,  was  Inadmissi- 
ble wlthoat  a  propo*  predicate  accounting 
for  the  absence  of  Uie  original.  No  sufficient 
predicate  was  here  shown.  There  were  three 
grantees  named  In  the  tax  deed,  tither  one 
of  whom  was  as  much  the  rightful  and  law- 
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fal  castodlan  of  tbe  deed  as  ttie  oth^.  XM- 
doice  by  one  of  the  grantees  that  he  had  once 
bad  posaeasliHi  of  the  original,  and  had 
searched  for  It,  but  could  not  And  It,  without 
proof  that  It  was  not  in  the  custod^  of  one 
of  tbe  othOT  two  grantees,  was  Insufficient  as 
a  predicate  for  the  introduction  of  secondary 
eTldraice..aiid  it  was  error  to  admit  tbe  copy 
In  tbe  iwesoit  case  on  the  showing  that  was 
made. 

Th«e  was  na  attempt  to  tiiow  paper  title 
to  the  land,  sndi  as  would  draw  to  it  posses- 
sion, but  actual  possession  with  claim  ot  own- 
ersh^  The  only  evidKice  along  this  line 
was  that  of  the  plaintiff,  Dunn,  who  testified 
on  his  direct  examination  "that  he  and  his 
oiHitlalntiffs  had  been  in  poraession  of  tbe 
lands  in  controversy  continuously  since  1800^ 
and  that  they  went  into  possession  under  tax 
deeds  afterwards  introduced  in  evidence." 
On  his  cross-examination  this  witness  testi- 
fied "ttiat  the  poBsesslon  of  the  plalntlflCs  con- 
sisted solely  in  the  facts  that  upon  one  occa- 
sion. In  the  year  1890,  be  had  the  property 
surv^ed,  and  that  upon  another  occasion,  in 
1S81  or  1892,  Mr.  Bolen,  who  'is  one  of  the 
witnesses  in  the  case,  acting  as  the  agent  of 
the  plalntlfta,  sold  some  cross-ties  from  said 
land ;  that  witness  was  not  present  when  said 
cross-ties  were  sold ;  that  the  idaintlflrB  have 
jmld  taxes  on  said  land  ever  since  1890,  and. 
ezc^  as  is  stated  in  cross-examination,  the 
plalntlfCs  bad  done  nottiing  to  manifest  pos- 
session ot  tbe  land;  and  that  th^  had  no 
possession,  acept  such  acts  as  were  testi- 
fied to  In  cross-examination.  Witness  had 
never  been  on  the  land  in  person,  but  knows 
that  tbe  land  mentioned  In  his  testimony  Is 
the  land  described  in  the  tax  deed."  This 
evidence  fell  far  short  of  showing  actual  pos- 
session of  the  land,  and  hence  any  ownership 
thereof,  or  of  the  timber  growing  thereon. 
Nor  was  it  sufficient  to  aCFord  a  reasonable 
iuferenc^  to  be  drawn  by  tbe  Jury  of  general 
or  Q)eclal  property  in  the  pine  logs  alleged 
to  have  been  cut  therefrom. 

Tbe  statement  or  memorandum,  idratlfled 
as  having  bem  drawn  vp  by  tbe  witness 
fjomax  and  delivered  to  the  plaintiffs  by  Al- 
drldge,  and  which  was  admitted  in  evidence 
against  the  (dejection  ot  the  defendant,  was 
material  only  as  a  stetemoit  that  the  num- 
ber ot  pine  logs  motioned  was  cut  from  the 
particular  land.  On  its  face  it  showed  that 
tbe  maatloned  logs  were  bought  of  tbe  de- 
fendant by  the  plaintiffs,  and  tended  to  show 
a  recognition  by  the  plaintiffs  of  title  to  the 
same  in  the  defendant  There  was  no  pre- 
teue  of  a  delivery  under  said  purchase  and  a 
subsequent  converalon  by  tbe  defendant  On 
the  cro8s«xamlnatlo9  by  tbe  defendant  of 
the  witnesses  test^lng  as  to  the  making 
and  delivery  of  the  statement  the  defendant 
Bou^t  to  show  that  the  same  was  made  ta 
an  attempted  compromise  and  settlement  of 
ihe  matter  in  dispute  between  tbe  parties; 


but  tiw  court  refused  to  allow  it  to  be  dtmek 
In  this  the  court  was  in  error.  If  i^t  was 
sought  to  be  shown  was  true,  then  under 
the  rulii^  of  this  court  on  a  former  ai^ieal 
asi  Ala.  43&-439,  44  South.  588)  the  instru- 
ment was  not  admissible. 

The  court  also  erred  in  admitting  evidence 
as  to  tbe  contents  of  the  letter  claimed  to 
have  been  recdved  by  tbe  vritness  Dunn  firom 
tbe  president  ot  the  defmdant  cwporatloa 
Conceding  that  a  snffidoit  predicate  of  loss 
was  shown,  there  was  no  proof  of  tbe  gen-, 
ulneness  of  the  letter.  Before  the  letter  It- 
self, it  relevant  and  matralal,  would  be  com- 
petent its  goininaiess  would  have  to  be 
shown. 

The  rule  as  to  tbe  measure  of  damages 
was  laid  down  on  the  former  appeal.  151 
Ala.  440^  44  South.  688. 

It  is  unnecessary  to  treat  other  assignments 
predicated  upon  charges  givoi  and  refused. 
The  errors  indicated,  and  what  we  have  said 
In  reference  thereto,  will  prove  a  sufficient 
guide  upon  another  trial. 

Beversed  and  remanded. 

SIMPSON,  McCLELLAN,  andMAYFISLD, 
JJ.,  concur. 


BIBB  COUNTY  v.  WARD. 
(Supreme.  Court  of  Alabama.   Nov.  24,  1909.) 

Convicts  <$  13*)— Cohvict  Luob— Paocxins 

—County's  Liability. 

Code  1896,  8  542G,  provides  that,  on  cod- 
victioQ,  judgment  shall  be  rendered  against  ac- 
cnsed  that  be  perform  hard  labor  for  the  coun- 
ty and  that,  if  tbe  costs  are  not  paid,  the  court 
may  impose  additional  hard  labor  for  the  coun- 
ty for  Bucb  period,  not  exceeding  10  months,  ai 
may  be  sufficient  to  pay  the  costs  at  the  rate  of 
30  cents  per  day,  and  may  determine  the  time 
required  to  work  out  the  costs  at  that  rate,  but 
that  the  convict  must  be  discharged  from  the 
sentence  against  him  for  costs  on  tbe  payment 
thereof,  or  any  balance  due,  by  the  hire  of  audi 
convict.  Heid  that,  where  plaintiCF  was  sen- 
tenced to  hard  labor  for  a  specified  number  of 
days  at  30  cents  a  day,  less  than  10  mouths,  to 
pay  a  duly  ascertained  amount  of  costs  on  bis 
conviction  bf  an  offense,  and  he  worked  for  a 
convict  contractor,  who  paid  tbe  county  for  hia 
services  $1.08  a  day,  under  a  convict  labor  con- 
tract executed  with  the  county  commissioners, 
aa  provided  by  Code  1896,  8§  4320-4545,  plain- 
tiff's only  right  was  to  apply  for  dischai^  on 
paymeat  of  tbe  coats  at  the  contract  rate :  and 
hence  the  fact  that  he  worked  out  bis  fall  time 
of  service  at  tbe  rate  specified  in  the  sentence 
did  not  entitle  him  to  recover  from  the  county 
the  difference  between  such  rate  and  the  con- 
tract rate. 

[Ed.  Note.— For  other  cases,  see  Convicts, 
Cent.  Dig.  i  35;  Dec.  Dig.  S  13.*] 

Appeal  from  Circuit  Court  Bibb  County; 
B.  M.  Miller,  Judge. 

ActlfW  by  Ernest  Ward,  by  bis  next  ftlend, 
against  Bibb  County.  Judgmmit  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 
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SO  SOUTHERN  REPOBTBB. 


(Ala. 


TAvender  &  Thompson,  for  appellant.  D. 
W.  Crawford,  for  appellee^ 

DOWDELIi,  C.  J.  This  case  was  tried  tn 
the  circuit  court  on  an  agreed  statement  of 
the  facts.  The  court  gave  the  general  af- 
flrmatlve  charge  for  the  plalntlfT,  and  re- 
fused a  like  charge  to  the  defendant  The 
only  two  BBsignments  of  error  on  the  record 
are  based  on  these  ruUnga  of  the  court. 

The  appellee,  plaintiff  In  the  case,  sued  the 
county  of  Bibh  tu  assumpsit  "for  money  had 
and  received  for  the  use  and  benefit  of  the 
plaintier."  The  money  claimed  In  this  action 
was  proceeds  arising  from  the  hard-labor 
service  of  the  plalntifC  under  conviction  for 
a  misdemeanor  and  sentence  to  work  ont  the 
costs  of  conviction.  The  conviction  and  sen- 
tence was  In  all  respects  regular  under  the 
statute;  the  sentence  being  for  a  certain 
specified  number  of  days  at  30  cents  per  day, 
less  than  10  months,  to  pay  the  duly  ascer- 
tained amount  of  costs.  Code  1896,  f  5420. 
The  plaintice  was  hired  to  the  Sloss-Sheffleld 
Steel  &  Iron  Company  under  a  contract  made 
with  the  county  of  Bibb,  by  said  company, 
for  the  hire  of  convicts  sentenced  to  hard 
labor  for  said  county.  The  rate  of  the  hire 
of  said  convict,  under  the  terms  of  said  con- 
tract, was  ?1.08  per  day.  The  plaintiff  per- 
formed the  hard-labor  service  under  his  sen- 
tence for  the  entire  number  of  days  specified 
in  the  sentence.  The  proceeds  of  his  hard- 
labor  service  under  the  contract  of  hire  was 
more  than  sufficient  to  pay  the  costs  of  his 
conviction,  and  after  the  payment  of  the 
costs  out  of  the  same  the  balance  was  paid 
Into  the  treasury  of  the  county.  It  is  for 
this  balance  so  paid  Into  the  county  treasury 
—the  dlCTerence  between  30  cents  a  day,  the 
rate  fixed  by  the  judgment  of  the  court  In  the 
sentence,  and  $1.08,  as  fixed  by  the  terms  of 
the  contract  of  hire  between  the  county  and 
the  Sloss-Sheffield  Steel  &  Iron  Company,  the 
hirer — that  the  plaintiff  saes,  claiming  same 
as  money  had  and  received  for  his  nae  and 
benefit 

It  is  made  the  duty  of  the  court  or  county 
commissioners,  under  the  convict  Systran  (ar- 
ticle 8,  c  189,  p.  216,  Cr.  Code  1890),  to  make 
provision  in  reference  to  hard  labor  of  coun- 
ty convicts,  and  to  this  end  to  enter  into  con- 
tracts for  the  hire  of  such  convicts.  'The 
convict  is  no  party  to  the  contract,  and  can 
hare  no  Interest  in  the  proceeds  arising  out 
of  the  same  for  hard-labor  service  performed, 
except  as  he  may  be  affected  by  the  pro- 
visions of  section  5426  of  the  Criminal  Code 
of  1896  when  working  ont  the  costs  of  con- 
viction. In  the  case  t>efore  us  the  status  of 
the  pJatntltF  as  a  convict  was  fixed,  not  by 
the  contract  of  hire,  but  by  the  judgment 
and  sentence  of  the  court  trying  him,  as  to 
his  hard-labor  service  for  the  payment  of  the 
costs  under  the  provisions  of  said  section 
.M26.   After  providing  for  Judgment  to  be 


rendered  for  hard  labor  to  pay  the  costs,  spec- 
ifying that  Uie  teim  for  which  he  may  t>e 
required  to  work  shall  not  exceed  10  months, 
and  fixing  the  rate  per  day  at  SO  cents  tor 
the  discharge  of  costs,  this  section  thm  far- 
ther provides:  "And  such  convlet  must  be 
discharged  from  the  sNitence  against  him  for 
costs  on  the  payment  thereof,  or-  any  bal- 
ance dne  thereon,  by  the  hire  of  sncta  convict, 
or  otherwiae ;  and  the  certificate  of  the  Judge 
or  clerfc  of  the  court  in  wbldi  the  conviction 
was  had,  that  the  costs,  or  the  residue  there- 
of, after  deducting  tlie  amount  realised  from 
the  hire  of  the  convict,  have  been  paid,  or 
that  the  hire  or  labor  of  the  convict,  as  the 
case  may  be,  amonnts  to  a  sum  saffident  to 
pay  the  costs,  shall  be  sufficient  evidence  to 
authorise  such  dlsctaa^e." 

It  is  on  the  quoted  provision  fif  the  stat- 
ute that  the  pre^t  action  is  sooght  to  be 
maintained.  That  the  hard-labor  service 
performed  by  tbe  plaintiff  was  under  the 
Judgnient  and  saitenoe  of  the  trial  court,  and 
hence  involuntary  on  tbe  part  of  the  plain- 
tiff, there  can  be  no  doubt  The  plaintiff 
worked  out  lils  term  of  service,  and  at  tbe 
rate  per  day  spedfled  fn  the  sentence  of  the 
court  It  Is  true  that  tbe  proceeds  of  bis 
hir^  under  the  contract  of  tbe  county  with 
the  hirer  for  the  term  of  his  service,  were 
In  excess  of  tbe  amount  fixed  in  tbe  sentence; 
but  there  Is  nottiing  in  the  statute  which  con- 
templates the  payment  of  such  excess  ever 
to  tlie  convict.  The  statute  merdy  provldefl 
for  the  discharge  of  tbe  convict  from  tb9 
bard-labor  service  for  the  payment  of  tbe 
costs,  under  the  c(mditlons  and  drcnmstances 
mentioned  in  the  statute.  It  is  a  matter  of 
grace  to  the  convict,  to  be  enj<^ed  by  him  at 
his  Section  and  upon  his  action  in  the  man- 
ner provided.  There  is  no  dedslott  of  this 
court  directly  In  point  on  tbe  quflstion,  but 
the  principles  laid  down  in  Qie  case  of  Ex 
parte  Pierce,  88  Ala.  177,  8  Sontii.  74,  and  In 
that  of  Moore  v.  State,  149  Ala.  66,  42  South. 
906,  have  sMue  bearliVi  and  are^  we  think, 
persnaitive  to  tbe  correctnen  of  the  views 
we  have  expressed. 

Our  «HMlnskni  Is  that  tbs  dlrcnlt  coort 
erred  in  giving  the  general  affirmative  ctaaim 
for  tbe  plalntur,  and  in  refoalng  a  like  re- 
quested charge  to  tbe  deftedant 

Reversed  and  ronanded. 

SIMPSON,  McCLELIiAN,andMATFIBLDb 
JJ.,  ctmcor. 


PACE  V.  HANNAN. 
(Supreme  Court  of  Alabama.    Nov.  9,  1909.) 
Jdbt  (S  28*)— Right  *o  Jubt  Tbial—Ds- 

ICAND— WiTHDBAWAL— FaILUBS  TO  OBJECT. 
Under  Acts  1007,  p.  669,  |  16,  reqoiriDg 
questions  of  fact  to  be  tried  by  the  coart  with- 
out a  jury  fn  all  cases  at  law  tried  In  the  Mo- 
bile law  and  equity  court  unless  a  Juiy  is  de- 
manded, and  section  12  (page  S67),  requiring 
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defendant  to  deorar  oi  plead  witiiln  30  days 
after  service  of  Aummoas,  and  authorizing  a  de- 
fault on  bla  failure  to  do  so,  where  defendant 
defaulted,  and  did  not  object  to  plaintifTs  with- 
drawal of  his  donaDd  for  a  jory  trial,  the  court 
could  aaseai  the  damages,  on  such  withdrawaL 
[EU.  N'ote^ENir  other  cases,  see  Jury,  Gent. 
Dif.  Sf  176,  184;  Dec.  Dig.  1  28.*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Satrold  Barney,  Judge. 

Action  by  Jessie  W.  Hannau  against  Thom- 
as B.  Pace.  From  a  default  Judgment  for 
plalntUT,  and  the  execution  of  a  writ  of  In- 
quiry, defendant  appeals.  Affirmed. 

Fltts  &  t^elgb,  for  appellant.  Mcintosh 

&  Rich,  for  appellee. 

DOWDELLi  C.  J.  This  appeal  Is  prose- 
cnted  from  a  Judgment  by  default  In  the 
law  and  equity  court  of  Mobile.  The  dam- 
ages claimed  being  uncertain,  a  writ  of 
Inquiry  was  had  before  the  court,  by  which 
the  court  ascertained  the  same.  This  judg- 
ment is  assigned  as  error,  the  point  taken 
being  that  it  is  shown  by  the  record  that 
the  plaintiCf,  upon  the  suing  out  of  the  sum- 
mons and  complaint,  demanded,  under  tne 
act  creating  the  court  (Acts  1907,  p.  569,  g 
16),  a  trial  by  jury,  and  that,  she  having 
done  so,  there  could  be  no  withdrawal  of 
the  demand  without  the  consent  of  the  de- 
fendant, and  that  consequently  It  was  er- 
ror for  the  court.  Instead  of  a  jury,  to  assess 
the  damages. 

Section  16  of  said  act  provides  "that  In 
all  cases  at  law  tried  in  said  court,  whether 
commenced  by  summons  and  complaint,  at- 
tachment or  otherwise,  the  Issues  and  ques- 
tions of  fact  shall  be  tried  by  the  court 
■without  the  Intervention  of  a  jury  unless  a 
Jury  be  demanded  by  the  plaintiff  at  the 
commencement  of  the  suit,  or  by  the  defend- 
ant when  he  appears,"  etc.  It  is  further 
provided  in  said  section  how  the  demand 
for  a  Jury  shall  be  made.  Section  12  (page 
567>  of  said  act  provides  "that  in  all  cases 
commenced  In  said  court  by  summons  and 
complaint,  •  •  •  the  defendant  shall  be 
required  to  appear  and  demur,  answer  or 
plead  to  the  complaint  *  «  *  within 
thirty  days  after  the  service  of  the  sum- 
mons npon  him,  whether  such  service  be  In 
term  time  or  vacation;  •  •  •  the  defend- 
ant failing  for  more  than  the  time  herein 
above  provided  to  appear  and  demur,  or 
pl6ad  or  answer,  shall  be  held  to  be  in  de- 
fault, and  at  any  time  thereafter,  judgment 
by  default  •  «  «  may  be  rendered  against 
Wm,"  etc. 

In  the  present  case  the  defendant  failed 
to  appear,  and  judgment  by  default  was 
regularly  rendered  against  him.  There  can 
be  no  question  as  to  the  regularity  of  the 
Judgment  by  default  -  It  was  rendered  pur- 
suant to  the  provisions  of  section  12  of  the 
act  The  Judgment  recites  that  on  a  subse- 
qoent  day  of  the  term  of  the  court,  "this 


day  came  the  plaintiff  by  ber  attorneys,  and 
It  being  shown  to  the  court  that  the  plain- 
tiff did  on  a  preTions  day  of  this  term  of 
the  court  obtain  a  judgment  default  witu 
leave  to  prove  damages,  and  no  trial  by  jury 
taBTlng  been  demanded  by  the  plaintiff,  this 
cause  Is  tried  by  the  court  Tlthont  the  Inters 
ventlon  of  a  Jury,  and  the  court  after  hear- 
ing the  evidence  renders  judgment  tor  the 
plaintiff  for  tlfiOfy,"  etc.  There  Is  an  ap- 
parent conflict  between  the  recital  In  the 
judgment  entry  and  the  Indorsement  of  the 
summons  as  shown  by  the  record  as  to  a 
demand  for  a  trial  by  Jury  by  the  plaintiff; 
bat  as  both  parties  treat  In  brief  and  argu- 
ment the  recital  In  the  Judgment  as  being  In 
fact  merely  a  withdrawal  of  the  previous 
demand  by  the  plaintiff  of  a  Jury  trial,  we 
pretermit  any  consideration  of  the  quratlon 
of  conflict  between  the  Judgment  entry  and 
the  otber  part  of  the  record. 

The  appellant  Instots  that  the ,  plalntlCTs 
demand  on  the  summons  and  complaint  for 
a  Jury  trial  Inured  to  his  benefit  and  could 
not  be  withdrawn  without  his  consent  This 
contention  wonld  have  merit  In  It,  If  the  ap- 
pellant defendant*  had  appeared,  relying 
on  the  demand  made  by  the  plaintiff  for  a 
Jury,  and,  for  that  reason,  had  suffered  hy 
his  own  opportunity  for  demanding  a  Jury 
to  pass.  Such  are  the  cases  of  Allwwth  t. 
Interstate  Consol.  R.  R.  Co..  27  B.  I.  106. 
GO  Atl.  834,  Warren  t.  Scndder-Gale  Gro- 
cery Co.,  06  Tenn.  S74,  S6  S.  W.  383,  and 
Sherwoood  v.  New  York  Telepnone  Co^  46 
Misc.  Bep.  102,  91  N.  Y.  Supp.  887,  cited  and 
relied  on  by  counsel.  The  defaidant  was 
present  In  court  and  resisting  the  plalntlfTs 
withdrawal  of  his  demand  for  a  Jnry.  Here 
there  was  no  objection  to  the  withdrawal 
of  the  demand.  The  defendant  was  not 
present  to  object  or  consent  He  was  In  de- 
fault— ^whlch  was  In  a  sense  a  confession  of 
plaintiff's  cause  of  action.  The  facts  clear- 
ly differentiate  the  present  case  from  the 
cited  cases. 

The  cases  of  Wagnon  v.  Turner,  73  Ala. 
197,  Warwick  v.  Brooks,  67  Ala.  2S2,  and 
Manhattan  Fire  Ins.  Co.  v.  Fowler  &  Co., 
76  Ala.  372,  cited  by  counsel,  are  without 
application.  In  those  cases  the  court  was 
without  Jurisdiction  to  try  facts  without 
the  consent  of  both  parties.  Here  that  Ju- 
risdiction and  power  Is  conferred  on  the 
court  by  the  statute,  and  no  consent  Is  re- 
quired. 

The  defendant  not  appearing,  and  no  ob- 
jection being  Interposed  to  the  plaintiff's 
withdrawal  of  his  demand  for  a  Jury,  we 
are  of  the  opinion,  and  so  hold,  that  the 
court's  action  was  free  from  error. 

The  Judgment  will  be  affirmed. 

Affirmed. 

SIMPSON,  McGLELLAN,  and  MAY- 
FIEILD,  JJ.,  concur. 
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JOHNSON  T.  FBEDEJBIOE. 
(Sapreme  Goort  at  Alabama.   Nor.  24,  1909.) 

1.  Fbrceb  a  6*)  —  Pabtitxoit  Fbnoes— Bz- 
PBNBE  or  SBEonoir  —  Pboceedikgs  —  "In- 
PBOVED  Land." 

Where  an  adjoining  landowner  had  in- 
closed her  lao^a  witti  a  wire  fence,  consisting  of 
posts  witb  foul  atxands  of  wire  attached  there- 
to, and  was  usiiw  the  land  for  a  pasture  for 
cattle,  it  was  "improved  land,"  within  Code 
1907,  g  4247,  providing  that  partition  fences 
between  improved  lands  ahaU  be  erected  at  the 
joint  expense  of  the  occupants. 

[Ed.  Note. — For  other  casea,  see  Fences,  CenL 
Dig.  8S  &-13;  I>ec.  Dig.  (  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3451,  3452.] 

2.  Fences  (8  15')— Pabtition  Fences— Ex- 
pense OF  ElREOTION— FBOCEEOINQS. 

Code  1907,  |  4247,  provides  that  partition 
fences  between  improved  lends  ahall  be  erected 
at  the  joint  expense  of  the  occupants.  Section 
4248  provides  for  proceedings  to  be  talten  in 
case  the  adjoining  owners  cannot  agree  as  to 
the  expenses,  to  determine  the  amount  to  tie 
paid  by  each.  Hctd,  tb&t  the  proceedings  may 
be  taken,  though  the  moving  party  did  not  con- 
ault  the  other,  before  building  the  fence,  as  to 
the  kind  of  fence  to  be  built  or  probable  cost 
of  the  same. 

[Ed.  Note.— For  other  cases,  see  Fences,  Dec. 
Dli^  I  15.*] 

3.  Appeal  and  Kbbob  (|  1078*)  —  Ebbob 
Waived  in  Appellate  Coubt. 

Assignments  of  error,  not  insisted  npon  In 
appellant's  brief,  are  waived. 

[Ed.  Note. — For  other  casea,  aee  Appeal  and 
Error,  Cent.  Dig.  H  4256-4261;  Dec.  Dig.  S 
1078.*] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;  Saffold  Bemey,  Judge. 

Certiorari  by  Mrs.  Jane  Johnson  to  review 
the  action  of  a  Justice  of  the  peace  in  pro- 
ceedings Instituted  by  Mrs.  C.  P.  Frederick 
to  compel  Mrs.  Johnson  to  pay  a  portion  of 
the  expense  of  erecting  a  partition  fence. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

Mcintosh  &  R\cb,  for  appellant  Gordon  A 
Irrlngton,  for  appellee. 

EVANS.  J.  Mrs.  a  P.  Frederick,  the  ap- 
pellee, erected  a  partition  fence  between  her 
lands  and  the  lands  of  Mrs.  Jaule  Johnson, 
appellant,  and,  after  having  erected  the  fence, 
made  demand  upon  the  appellant  to  pay  her 
part  of  the  expense  of  erecting  the  same. 
Tbey  being  unable  to  agree,  the  appellee.  Mis. 
Frederick,  proceeded  under  section  4248  of 
the  Code  of  1907.  The  justice  of  the  peace 
Issued  his  order  In  writing  to  three  disinter- 
ested freeholders  of  the  precinct.  In  accord- 
ance with  the  statute,  as  admitted  by  the 
parties  to  this  suit,  to  ascertain  the  amount 
to  be  paid  by  appellant  to  appellee.  After 
doing  these  things  required  by  the  statute, 
the  three  persons  so  named  made  their  reiwrt 
to  said  justice  of  the  peace,  ascertaining  the 
amount  to  be  paid  by  Mrs.  Johnson  to  Mrs. 
Frederick.    The  Jimount  so  oscertalned  not 


having  beat  paid  wltbln  10  days  after  said 
report  was  mad^  the  'justice  of  the  peace 
was  about  to  Isaua  execution  as  prorided  by 
the  atatnte,  when  the  apiiellant,  Mrs.  Jcrtm- 
son,  obtained  a  writ  of  certiorari  to  tlie  law 
and  equity  court  of  Mobile,  and  had  tbe 
cause  moved  there  for  trial  de  nOTO.  Tbe 
complaint  waa  there  filed,  aa  shown  by  tbe 
record,  and  defendant  pleaded  the  general 
isfiue^  with  leave  to  give  in  evidence  any  mat- 
ter that  could  be  specially  pleaded.  The  case 
was  tried  before  Hon.  Saffold  Bon^,  indge 
of  said  court,  without  Uie  lnterventi(Ka  of  a 
jnzy.  The  court  rendered  judgmoit  for  plain- 
tiff, and  defendant  aiH>ealed  to  this  court, 
and  now  assigns  as  error:  (1)  That  "tbe 
court  wred  in  allowing  {^alntlff  to  prove  own- 
ership of  the  property  without  the  Introduc- 
tion of  the  deeds."  That  "the  court  erred 
in  rmderlng  Its  final  judgment  against  ap- 
pellant'ln  this  case." 

The  first  asslgnmoit  of  error  Is  not  insist- 
ed on  in  the  brief  of  appellant's  connsel.  uid 
we  therefore  treat  It  as  waived.  Scarbron^ 
V.  Borders  &  Ca.  UJS  Ala.  430,  22  Sontb.  ISO. 

As  to  the  second  aaslgnment  of  error,  conn- 
sel for  appelant  Insist  that  judgment  abonld 
not  have  been  rendered  in  favor,  of  ai^t^ee 
for  two  reasons:  (1)  Because  appellant  was 
never  consulted  by  appellee  about  building 
ttie  fence,  before  building  it  as  to  the  kind 
of  fence  to  be  bnllt,  or  the  pndMible  cost  of 
the  same,  so  that  she  might  form  any  Idea 
of  liow  mnch  money  she  would  have  to  ex- 
pend. ^  Because  the  lands  of  appellant 
were  not  improved  lands  wlthbi  tbe  oont«n- 
platioD'Of  the  statute  so  as  to  make  her  lia- 
ble for  any  portion  of  the  price  expended  by 
appellee  in  erecting  saUt  fence:  The  undis- 
puted evidence  showed  that  tbe  said  lands 
of  appellant  and  appellee  joined  for  some 
distance.  It  is  admitted  by  appellant  that 
under  the  evlden(»  the  lands  of  appellee  were 
improved  lands  as  contemplated  by  section 
4247  of  the  Code  of  1907;  but  appellant  In- 
sists that,  under  tlie  pro^,  her  lan^  were 
not  Improved  lands  as  omtemplated  by  said 
statute.  The  evidence  upon  this  point  was 
that  appellant  had  indosed  ba  lands  witb 
a  wire  teace,  consisting  of  posts  witb  four 
strands  of  wire  attached  or  tacked  thereto, 
and  was  and  bad  been  nsiiig  her  said  lands 
as  a  pasture  for  her  cowa  and  houses. 

Although  sections  4247  and  4248  of  the 
Code  of  1007  a^  very  old  statutes  la  this 
state,  we  &il  to  find  any  case  where  the  ques- 
tion of  wliat  constltntes  'improved  lands."  In 
the  meaning  of  section  4247,  has  been  dis- 
cussed. The  history  of  this  legislation,  as  to 
the  building  of  partition  fences  between  lands 
of  adjoining  owners  under  certain  conditions, 
and  reqidrtng  the  adjolnli^  owners  to  pay 
for  the  same,  seems  to  have  had  Ita  otl^n 
in  the  colony  of  Massachusett&  Ther^  and 
In  other  stetes  of  the  Union  wbere  this  leg- 
islation lias  been  enacted,  the  term  "Improv- 
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ed  lands"  has  bem  held  to  mean  lands  ap- 
propriated by  the  owner  and  devoted  to  a 
particular  use — used  or  employed  to  good 
purpose,  or  turned  to  profitable  account 
WJggln  v.  Baptist  Society,  43  N.  H.  260,  2«1. 
We  therefore  bold  that  appellant,  having 
fenced  her  land  In  and  devoted  It  to  the  use 
of  pasturage  for  her  cons  and  horses,  and 
thereby  turned  it  to  profitable  account,  made 
It  Improved  land  within  the  contemplation 
of  section  4247  of  the  Code. 

As  to  whether  or  not  there  was  a  legal 
duty  resting  upon  appellee  to  conatilt  appel- 
lant, before  erecting  said  fence,  as  to  the 
kind  and  costs  of  tbe  fence  to  be  erected, 
depends  upon  the  proper  couBtmction  of  said 
section  4247  of  the  Code.  As  nothing  to  that 
effect  is  mentioned  In  the  statute,  and  as 
there  is  no  provision  made  as  to  what  should 
be  done  In  the  event  they  could  not  reach  an 
agreement  as  to  the  kind  and  cost  of  the 
fence  to  be  built,  and  as  the  statute  is  entire- 
ly an  equitable  one-and  does  not  require  that 
the  expense  shall  be  equally  divide^  and  as 
the  party  building  the  fence  under  the  dr- 
cumstancei)  took  all  the  risk  as  to  bad  Judg- 
ment in  the  kind  and  costs  of  the  fence  erect- 
ed, and  as  the  building  of  the  fence,  at  the 
Joint  expense  of  both,  was  the  right  of  either 
one  of  the  adjoining  owners,  regardless  of 
the  objection  of  the  other  party,  we  fail  to 
see  any  reason,  in  law,  why  the  party  desir- 
ing to  build  tbe  fence  should  consult  the  oth- 
er npon  these  matters  except  for  her  own 
protection.  If  the  statute  bad  required  the 
other  party  to  pay  one-half  of  the  costs  of 
erecting  the  same,  there  would  doubtless 
have  been  made  some  provision  for  consulta- 
tion beforebnnd,  and  a  way  of  deciding  the 
kind  and  costs  of  the  fence  to  be  erected  in 
case  the  parties  could  not  agree  thereon.  On 
the  other  hand,  tbe  succeeding  section,  viz., 
section  4248  of  the  Code,  provides  what  shall 
be  done  in  case  the  builder  of  the  fence  and 
the  adjoining  owner  cannot  agree  upon  what 
the  adjoining  owner  shall  pay,  and  provides 
for  viewers  to  go  and  see  the  fence,  and  ex- 
amine the  same,  and  make  report  what 
amount  shall  be  paid  to  the  owner  erecting 
the  same  by  the  other  part;.  It  proTldes  for 
Just  such  a  case  as  this. 

We  find  no  error  in  the  ruling  end  Judg- 
ment of  the  lower  court 

Affirmed. 

DOWDELL,  C.  J.,  and  ANBEBSON  and 
SATUE,  JJ.,  concur. 


JOHXSON  V.  NEW  BNTERPRISB  CO. 

(Supreme  Court  of  Alabama.    Dec.  IG,  1909.) 

1.  DeriNCE  (8  16")^i.AiMS  by  Third  Pee- 
som8~"Pboceedzngs." 

Under  Code  1807,  |  3792.  authorizing  a 

third  person  to  interpose  a  claim  to  the  prop- 
erty in  detimie,  and  thereupon  the  eame  pro- 


ceedings must  be  had  as  In  other  trials  of  the 
right  of  pro^rty,  and  section  6039,  authorizing 
a  person  claimlog  to  own  the  legal  or  equitable 
title  to,  or  a  {MramouDt  Hen  on,  property  levied 
on  under  execution  or  attachment,  to  contest  his 
right  to  the  property,  a  landlord,  claiming  a 
landlord's  lien  on  crops  ^rown  on  premises,  may 
not  interpose  bis  claim  m  an  action  in  detinue 
brought  by  the  holder  of  tbe  legal  title  convey- 
ed by  tbe  tenant's  mortage  on  t£e  crops,  as 
the  word  "proceedings"  signifiu  form,  manner, 
or  mode,  and  tokens  a  means,  an  instrument 
(quoting  6  Words  and  Phrases,  p.  56S2  et  seq.). 

[Ed.  Note. — For  other  cases,  see  Detinue, 
Cent.  Dig.  §  25 ;  Dec.  Dig.  §  16.*] 

2.  DBTinuB  <S  5*)— TrruE  and  Riobt  to  Pos- 

BBSStON  OW  PUINTIFV. 

In  detinue,  plalntlfC  must  show  that  he  has 
a  property  riEfat,  general  or  special,  in  the 
chattel  in  controversy,  and  that  he  is  entitled  to 
immediate  possession  thereof;  and  a  lienor  or 
other  equitable  owner  has  no  aach  title  as  will 
sustain  detinue. 

[Ed.  Note.^For  other  cases,  see  Detinue, 
Cent  Dig.  {|  7.  8;  Dec.  Dig.  I  6.*] 

3.  ATTACHMENT  (§  NaTUBK  OF  REMEDY. 

In  attachment  plaintiff  seeks  to  subject 
tbe  chattels  to  a  satisfaction  of  his  dematid,  and 
invokes  judicial  power  to  convert  the  chattels 
into  a  means  of  satisfaction  thereot 

[EJd.  Note.— For  other  cases.  Me  Attaclmient, 
Cent  Dig.  I  1;  Dec.  Dig.  | 

Appeal  ft-om  Circuit  Court,  HoaBton  Coun- 
ty;  H.  A.  Peapce,  Judge. 

Action  by  J.  B.  Benson,  doing  business  as 
tbe  New  Enterprise  Company,  against  J.  L. 
Jay  and  another,  doing  business  as  the  Farm- 
ers' &  Merchants'  Warehouse,  In  which  D. 
J.  Johnson  interposed  a  claim  to  the  property. 
From  a  judgment  for  plaintiff,  claimant  ap- 
peals. Affirmed. 

The  plaintiff  claimed  under  a  mortgage 
executed  to  it  by  one  E.  B.  Hughes  in  Janu- 
ary, 1907,  conveying  the  crops  raised  by  him 
during  that  year.  It  was  shown  that  the  cot- 
ton was  raised  by  Hughes  and  placed  la  the 
warehouse  of  defendant,  on  whom  demand 
was  made  before  suit  was  brought  for  tbe 
possession  of  the  cotton.  It  was  shown  that 
E.  B.  Hughes  raised  the  cotton,  rented  the 
land  on  which  tbe  cotton  was  raised  fi'om 
D.  J.  Johnson,  and  a  mortage  was  given  by 
Hughea  to  Johnson  in  January,  1007;  but  it 
fails  to  appear  that  the  Johnson  mortgage 
was  recorded,  though  the  mortgage  given  the 
New  Enterprise  Company  was  recorded.  The 
contention  of  tbe  claimant  was  that  his  land- 
lord lien  was  superior  to  any  outstanding 
mortgage  or  other  liens. 

Espy  &  Farmer,  for  appellant  W.  L.  Lee, 

for  appellee. 

McCLELLAN,  J.  Counsel,  In, briefs,  have 
reduced  the  controlling  inquiry  on  this  ap- 
peal to  the  single  question:  May  a  landlord 
lienor  be  a  claimant  in  a  trial  of  tbe  right  of 
property,  and  prevail  thereupon,  in  an  action 
of  detinue  instituted  by  an  holder  of  tbe  legal 
title,  conveyed  by  mortgage,  of  crops  grown 
upon  the  rented  premises?    As  appears,  the 
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Inqnlry  IhtoIth  a  ooMtnictlon  of  Code  1907, 
H  3792.  0089: 

Tbe  latter  section  (603^  «nitaliia  the  stat- 
ute as  written  la  tbe  Code  of  1886  and  also 
tbe  ameodmoit  thereof  by  the  act  approved 
Febraary  28,  lfiS7  (Acts  188ft-87,  p.  ISO),  hj 
which  It  was  enacted  that  the  "rl^t  of  the 
trial  to  property  shall  [should!  Include  any 
person  who  holds  a  lien  npon  or  eqnltaUe 
title  to  snch  property."  Theretofore,  of 
coarse,  the  right  to  try  the  pn^rty  In  the 
personalty  did  not  extoid  to  lienors  thereof 
or  to  those  possessing  equities  therdn.  With 
this  status  existing,  tbe  former  statute  (sec- 
tion 879^  was  enacted  In  1889  (Acts  1888-89, 
p.  67),  and  became  section  1484  of  the  Code  of 
iSOQ.  By  the  letter  of  section  0039,  it  applies 
only  to  personal  pn^rty  lerled  on  under 
writs  of  execution  or  of  attachment  In  the 
last  phrase  of  section  3792  it  Is  provided: 
"And  thereupon  the  same  proceedings  must 
be  had  as  In  other  trials  of  the  right  of  prop- 
erty.** -Accwdlntf y,  the  final  Inquiry,  on  con- 
struction looking  to  tbe  ascertainment  of  the 
legldatlve  Intent,  is  whether  tbe  quoted  provi- 
sion effected  to  confer  upon  a  lienor  or  equi- 
table dalnumt  of  personal  property,  for  tbe 
recovezy  of  which  an  action  of  detinue  has 
been  instltnted,  the  rl^^t  to  Invoke  the  court's 
determination  of  the  rights  thereto  between 
the  plalntlfF  and  such  lienor  or  equitable 
owner? 

So  far  as  the  letter  of  the  statute  Is  con- 
cerned, it  is  apparoit  that  "proceedings"  is 
the  key  word  In  the  statato  on  this  occasion. 
If  that  word  was  employed  with  the  purpose 
of  expressing  the  legislative  intent  to  confer 
on  lienors  or  equitable  owners  the  substan- 
tive right  of  contest  created  after  tbe  amend- 
ment, made  in  1887,  of  tbe  trial  of  tbe  right 
of  property  statute,  then,  and  of  course,  tbe 
court  tKlow  ruled  incorrectly  in  denying  ap- 
pellant tbe  rlgbt  to  contest  in  virtue  of  sec- 
tions 3792  and  6039,  the  right  to  tbe  chattels 
in  question.  On  tbe  other  band,  if  such  was 
not  the  l^islatlve  purpose,  as  expressed  by 
the  provision  quoted,  the  court's  action  was 
correct.  A  careful  reading  of  the  statute  does 
not  discover  to  us  any  Indication  of  legisla- 
tive purpose  to  use  the  word  "proceedings" 
In  any  other  sense  than  In  common  legal  par- 
lance It  has.  In  that  parlance  "proceedings" 
usually  signlfles  form,  manner,  or  mode.  It 
tokens  a  means,  an  instrument.  6  Words  and 
Phrases,  p.  5632  et  seq,  and  decisions  therein 
cited.  Giving  It  that  meaning,  as  must  be 
done  we  think,  tbe  scope  of  the  provision 
quoted  finds  its  limit  of  Intended  effect  In 
tbe  form  or  mode  of  trial  or  practice,  such  as, 
among  others,  the  formulation  of  the  Issue 
and  burden  of  proof. 

Leaving  ont  of  view  the  letter  of  the  stat- 


ute Section  3799t  and  omitting  conttolUng 
and  indicated  significance  to  tbe  word  "^o- 
ceedings»"  we  cannot  avoid  the  conclusion 
that  the  dUference  betwem  the  two  claases  of 
plalntUb,  one  in  execution  or  attachment 
and,  on  the  other  hand,  one  seeUng  the  xe- 
covery  of  the  property  In  ^ede^  afford  strong 
reason  to  Indlne  to  the  view  that  the  Leglsla* 
tnre^  not  having  exprenly  conferred  ttM  right 
of  trial  4it  prt^erty  on  lienors  or  eqnlteble 
owners,  as  it  might  of  course^  have  readily 
done,  did  not  contemplate  the  effect  appellant 
earnestly  coDtends  was  Intended  the  law- 
makers. In  both  acta  of  enfordng  rights 
through  write  of  execution  and  attechmnt 
the  itlalntUTs  attitude  and  insistence  Is,  and 
must  b^  that  the  propetty  rig^t  In  and  tibe 
right  to  the  possession  at  the  personalty  Is 
not  primarily  in  him,  the  plaintiff.  In  the 
detlniu  suit  the  plaintiff^  attitude  and  In- 
sistence Is,  and  must  be,  that  he  haa  a  prop- 
erty right  gmeral  or  special.  In  the  duttd* 
and  is  entitled  to  the  immediate  pnnnrnnlnn 
thereof.  In  the  formor  snit  tbe  actor's  ^ort 
Is  to  subject  the  chattd  to  the  satisfaction  of 
his  demand,  and  la  the  latter  the  effort  Is  to 
-obtain  possession  of  the  chattel.  In  one  the 
possession,  as  between  the  parties  litigant  Is 
the  point  of  contention,  and  in  the  other  jn- 
dldal  power  is  Invoked^  not  to  transpose  the 
possession  between  the  parties,  bat  to  convert 
the  chattel  into  a  means  of  satl^ction  of  a 
demand.  In  the  light  of  ttese  very  dtffermt 
objecta  and  effects,  It  is  evldratly  more  ra- 
tional to  conclude  that  the  Leglriature  would 
allow  the  opposition  of  a  lien  or  otiier  equity 
to  toe  subjection  of  the  chattel  through  writ 
ot  execution  or  of  attachmrat  than  it  would 
authorise  the  opposition  of  the  Ilea  or  equity. 
In  an  action  at  law,  to  a  detinue  plaintiff's 
claim  to  the  chattel  itaelf.  Furtiieimore.  a 
lienor  or  other  eqnlteble  boldw  has  no  such 
title  as  would  sustain  detinue  and  a  system, 
at  law,  would  be  at  least  Inctmgraoas  that 
permitted  one  whose  title  was  not  suffldent 
to  maintain  detinue  to  defest  an  action  by 
one  whose  tight  to  the  possession  of  tbe  chat- 
tel was  superior.  No  Irrational  result  follows 
this  conduslon,  for  the  landlord's  superiority 
of  right  to  have  his  demand  satisfied  ont  of 
the  crop  is  not  Impaired,  nor  the  certainty  of 
Us  effectual  entorconmt  Jeopardized  or  Im- 
peded, whatever  the  adjudication  between  the 
mortgagee  and  the  mortgagor  In  the  detinue 
suit  to  which  they  are  parties. 

Tbe  court  bdow  applied  tbe  law,  in  this 
particular,  as  we  understand  it  and  the  Judg- 
ment Is  affirmed. 

Affirmed. 

ANDERSON.  MAYTIELD,  and  SAYR^ 
JJ.,  concur. 
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WBSnCBN  T7MI0N  TELEOBAPH  Oa  T. 
PBAGLBR. 
{Supreme  Coart  of  Alabama.   Nor.  11,  1909.) 

1.  BviDBKCK  (I  472*)  —  Opinions  —  OONCLU- 

810NB. 

In  an  action  for  failure  to  deliver  a  tele- 
gram, plaintiff  could  only  testify  as  to  the  cir- 
cumstances under  wblch  a  meesage  was  sent, 
and  not  that  she  suffered  pain  and  mental  an- 
guish on  accooot  of  "the  dispatch" ;  that  being 
a  conclusion  for  the  jury  to  draw,  as  plaintiff 
might  have  suffered  anguish  from  some  other 
cause. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dea  Dig.  i  472.*] 

2.  Tblsgbaphs  and  Tklephonbs  (8  68*)— 
Actions  —  Dauaou  —  Mkntai.  Akouibh— 
When  Recovebable. 

Damages  for  mental  anguish  by  condeliv- 
ery  of  a  telegram  cannot  be  recoveriid,  where 
they  are  not  clearly  contemplated  by  the  par- 
ties as  the  natural  result  of  the  breach  of  con- 
tract, tboQgh  such  damages  are  usually  recov- 
erable where  the  telegram  Is  between  close  rel- 
atives and  relates  to  sidmess,  deatli,  etc,  so  as 
to  obviously  show  that  anguish  woaM  result 
from  nondelivery. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  §|  69,  70 ;  Dec.  Dig. 
I  68.*] 

8.  Teucoraphb  and  Telbfhones  (t  68*)  — 

ACTIONS— DaMAOES—MBNTAXi  ANGUISH. 

Plaintiff  sent  to  her  husband  a  tdegram: 
"Mr.  W.  a  P.:  Please  let  me  hear  from  you 
at  once  by  wire.  [Sinied]  Mrs.  W.  E.  P." 
The  evidence  did  not  show  any  urgency  which 
a  tiadng  message  would  not  have  met,  so  as  to 
avoid  a  trip  by  the  sender,  taken  on  the  sen- 
dee's not  answering,  or  that  the  former  attempt- 
ed to  find  out  whether  the  message  was  deliver- 
ed, or  show  that  any  mental  suffering^  caused 
by  Its  nondelivery  would  have  been  obviated  by 
prompt  delivery  and  '  answer.  Held,  that  the 
parties  could  not  be  assumed  to  have  contem- 
plated mental  suffering  as  a  result  of  a  fail- 
ore  to  deliver,  and  the  sender  could  not  recover 
such  damages  in  an  action  for  nondelivery. 

[Ed.  Mote.— For  other  cases,  see  Telegraphs 
SDd  Telephones,  Cent  Dig.  H  68,  70;  Dec.  Dig. 

f  ea*] 

4.  Teumbaphs  and  Telbphonbb  <|  68*)— 

NONDBIilVERT  OP  TBLEOBAM- MKNTAI,  SVW- 

rKBiNO— AcrruAi.  Dahaobs. 

Damages  for  mental  sufEering,  caosed  by 
the  Dondefivery  of  a  telegram,  are  actual,  not 
punitive,  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  TdCThones,  Cokt  Dig.  U  69.  70 ;  Dec  Dig. 
f  «&•] 

Ajveal  from  Circuit  Coart,  Wilcox  County; 
B.  H.  HUler.  Judge. 

Action,  1^  Madle  Peagler  against  the  West- 
on Unloa  Telegraph  Company.  Judgment  for 
plalnUtr,  and  def^idant  appeals.  Beveraed 
and  remanded. 

George  H.  Pearsons,  Campbell  A  Johnson, 
and  PettUB,  Jeffries  &  Pettus,  for  appellant. 
Miller  &  Miller,  for  appellee. 

ll&YFIELD,  J.  The  action  In  this  case 
was  to  recover  damages  for  failure  to  proper- 
IT  send  and  deliver  the  following  telegram: 
*'HaplesTille,  Ala.,  Feb'y  8.  1907.  Mr.  W.  E. 
Peagler,  Camden,  Ala.;  Please  let  me  hear 


from  you  at  once  Iqr  wire  [Signed]  Mrs.  W. 
B.  Peagler."  The  court  Instructed  the  Jury 
that  the  plaintiff  could  not  recover  damages 
for  any  physical  pain,  or  for  any  loss  to  her 
estate  other  than  (the  cost  of  sending  the 
message  together  with  intwest,  but  declined 
to  Instruct  them,  on  defendant's  written  re- 
quest, that  plaintiff  could  not  recover  dam- 
ages for  mental  pain  and  anguish  suffered 
on  account  of  defendant's  failure  to  deliver 
the  message  promptly,  if  they  found  that  she 
suffered  such  damages  on  account  of  such 
failure,  and  also  allowed  the  plaintiff  to  tes- 
tify, over  defendant's  objections,  that  she  did 
suffer  snch  damages  on  account  of  such  fail- 
ure, ^e  price  paid  for  sending  the  message 
was  40  cents.  The  Jury  returned  verdict  for 
the  plaintiff  in  the  sum  of  $300. 

The  evidence  offered  to  prove  damages  for 
mental  pain  and  anguish,  In  the  form  and 
manner  In  which  It  was  offered  and  allowed 
In  this  case,  we  think  was  improper.  The 
plaintiff  should  have  been  required  to  state 
the  facts  and  circumstances  attending  the 
transaction,  and  not  her  conclusions  that  she 
suffered  such  pain  and  anguish  on  account 
of  "the  dispatch."  While  a  witness  may 
testify  that  he  or  a  third  party  suffered  pain, 
or  even  appeared  to  suffer  pain,  yet  he  can- 
not testify  that  he  suffered  it  on  account  of 
given  alleged  cause.  That  is  usually  a  con- 
clusion for  the  Jury  to  draw,  from  all  the  evi- 
dence^ Moreover,  the  fact  (If  it  lie  a  fact) 
that  she  suffered  such  pain  or  anguish  on  ac- 
count of  the  dlsfHttch  was  not  necessarily  at- 
tributable to  defendant's  failure  to  properly 
send  and  deliver  It,  which  was  the  sine  qua 
non  of  liability  for  such  damages,  under  the 
Issues  of  this  case.  She  might  have  so  suf- 
fered because  she  sent  It,  or  because  It 
was  not  answered,  or  by  reason  of  many 
other  causes  for  whUSi  the  defendant  was  not 
liable. 

We  do  not  think  that  this  is  a  case  for 
the  recovery  of  damages  for  mental  pain  or 
anguish,  even  under  the  rules  laid  down  by 
this  court  It  is  not  as  strong  a  case,  under 
the  Issues  or  proof,  for  such  damages,  as 
was  Leland's  Case.  49  South.  252,  North- 
cutt's  Case,  48  South.  558,  Westmoreland's 
Case,  151  Ala.  319,  44  South.  832,  Sledge's 
Case,  153  Ala.  291.  45  South,  69,  Ayers'  Case. 
131  Ala.  891,  81  South.  78,  90  Am.  St.  Rep. 
02,  or  Long's  Case,  148  Ala.  202,  41  South. 
965,  In  which  cases  such  damages  were  held 
not  to  be  proper.  This  court  has  laid  down 
the  rule  as  to  when  such  damages  are  re- 
coverable, and  when  not.  In  these  cases,  as 
follows :  "Such  damages,  notwithstanding 
their  elusive  character,  are  actual;  but  they 
are  ordiDarlly  not  the  natural  result  of  a 
breach,  and  thus  not  within  the  cont^platlon 
of  the  parties.  In  cases  where  they  are  not 
clearly  contemplated,  it  would  be  dangerous 
and  unfair  In  the  extreme  to  allow  tbem. 
When  the  message  is  between  persons  of  a 
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close  degree  of  relationship,  and  relates  to 
exceptional  events,  such  as  sickness  or  death, 
or  such  relations  In  which  a  failure  to  deliver 
obviously  comprehends  moital  distress  and 
anguish,  we  have  allowed  such  anguish  as  an 
Item  of  damages.  But  to  extend  as  a  natural 
result  the  allowance  on  other  occBsltms  'would, 
In  our  Judgment,  tend  to  promote  and  en- 
courage a  species  of  litigation  more  or  less 
speculative  In  its  nature,  and  unjust  and  op- 
pressive In  its  results.'  *  *  *  In  this  case 
the  message  did  not  relate  to  matters  which 
would  bring  within  the  contemplation  of  the 
parties  to  tiie  contract  the  Idea  ot  mental 
anguish  as  a  result  from  a  failure  to  deliver, 
nor  18  there  any  proof  In  the  case  that  any 
did  result.  We  therefore  hold  that  there  was 
no  right  to  recover  therefor.  We  consider  It 
a  point  of  wisdom  to  restrict  the  allowance  of 
damages  for  mental  anguish  for  nondelivery 
of  telegraphic  messages  to  the  oi^slons  of 
sickness  and  death  of  the  close  relations  in 
which  it  has  been  allowed." 

While  the  dispatch  in  this  case  did  probably 
show,  on  Its  face,  the  close  relationship  of 
husband  and  wife  between  the  sender  and 
the  sendee,  it  did  not  show  any  case  of 
sickness,  death,  or  distress,  or  that  any  such 
damages  would  probably  be  suffered,  by  the 
BCTder  or  the  sendee,  on  account  of  failure 
to  deliver  promptly.  The  parties  did  not 
have,  and  cannot  be  presumed  to  have  had, 
In  contemplation  such  damages  as  the  re- 
sult of  the  failure  to  deliver  promptly.  There 
was  not  shown,  either  In  the  message  or  by 
the  evidence,  any  such  degree  of  urgency 
as  could  not  have  been  met  by  resort  to  a 
second  message  or  to  a  tracer,  which  would 
have  avoided  the  necessity  of  plalntliTs  mak- 
ing the  trip  to  Camden.  It  does  not  appear 
that  plalntlfT  attempted  to  ascertain  whether 
or  not  the  message  had  been  delivered,  or 
the  cause  of  the  delay,  or  of  her  not  receiving 
an  answer.  While  she  was  not  absolutely  re- 
quired to  do  all  these  things,  in  order  to  re- 
TOver  damages  for  the  company's  failure  to 
perform.  It  does  seem  that  common  prudence 
would  have  dictated  some  such  precaution, 
where  the  alternative  was  to  suffer,  as  she 
claims  to  have  suffered,  and  to  undertake 
paid  trip.  Furthermore,  It  does  not  appenr 
that  her  suffering  would  have  been  alleviated 
or  relieved  by  a  prompt  delivery  or  a  prompt 
answer.  It  might  have  been  increased  there- 
by, so  far  as  appears  from  this  record. 

The  trial  court  properly  ruled  that  no  ac- 
tual damages  for  physical  pain,  or  expense, 
or  wrong  In  making  the  trip  to  Camden,  could 
be  recovered;  and  certainly,  if  such  actual 
damages  could  not  be  recovered,  the  kind  of 
damages  for  mental  pain  and  anguish,  which 
is  more  or  lefts  speculative  In  Its  nature, 
should  not  be  recoverable  (though,  of  course, 
it  is  also  actual,  as  distinguished  from  puni- 
tive, damages).  The  case  at  bar  Is  clearly 
distlngnlshable  from  the  South  Carolina  case 


relied  upon  by  counsel  tor  appellee.  Willis 
V.  W.  U.  Telegraph  Co.,  69  S.  O.  531,  48  S.  K. 
538,  104  Am.  8t  Rep.  828.  That  case,  with 
tfthers  dmilar,  was  distlngnMied  1^  tbb 
court  In  Leland's  Case,  49  South.  252. 

Tbe  judgment  Is  reversed,  and  the  cause 
remanded. 

Ueversed  and  remanded. 

DOWDELL,  C.  J.,  and  SIMPSON  and  Ue- 
CLELLAN,  JJ..  concur. 


LONG  V.  GRANT. 

(Sopreme  Court  of  Alabama.    Nov.  9,  1909.) 

1.  LANDI.0Bn  AND  TENANT  (|  90*) — OPTIOISS 

OF  Landlord  on  Tenant  Holdino  Ove>, 
Wtien  a  tenant  holda -over  after  expiration 
of  his  term,  the  landlord  may  either  treat  bim 
as  a  trespasser  or  bold  him  to  a  continnance 
of  the  tenancy  on  the  same  terms. 

[Ed.  Note.— For  other  cases,  see  Landlord 
oDd^Tenant,  Cent  Dig.  H  284-289;  Dec.  Dfg. 

2.  Tenanct  in  Couhon  (S  J3*)— Oootpatios 
BV  One  Co -Ten  a  NT— Effect. 

Each  of  two  tenants  in  common  holds  foi 
himself  and  his  co-tenant,  and  the  relation  of 
landlord  and  tenant  does  not  exist  betw«f>& 
them,  though  one  be  in  actual  occupancy  of  tbe 
lands,  appropriating  the  proceeds. 

[Ed.  Note. — For  other  cases,  see  TenaQcy  ia 
Common,  Cent.  Dig.  i  20 ;  Dec.  Dig.  i  la*] 

3.  Tenancy  in  Couhon  33*)— Lease  of 
Premises  to  Co-Tenant. 

Two  tenants  in  common  can  enter  into  an 
agreement  by  which  one  becomes  tenant  of  the 
other,  aad  liable  for  rent. 

I  Ed.  Note.— For  other  cases,  see  Tenancy  ia 
Common,  Cent.  Dig.  8  25;  Dec.  Dig.  S  33.*1 

4.  Landlord  and  Tenant  (|  90*)— Tenant 
Holding  Over- Presuui>tion  of  Comi-n- 
UANCE  of  Tenanct. 

The  presumption  of  the  continuance  of  a 
tenancy,  arising  from  a  tenant  rcninining  io 
possession,  is  rebuttable. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  %i  284-289;  Dec.  Dig.  f  Ui>.'J 

5.  Tenancy  in  Common  (S  13*)— Leask  or 
Premises  to  Co-tenant— Tebmi  nation. 

Where  one  of  two  teaaats  in  commoo.  leas- 
ing his  co-tenant's  half  of  the  land,  distinctly 
notifies  him  he  will  not  rent  again  on  the  for^ 
mer  terms,  and  they  fail  to  agree,  bis  occupancy 
at  the  end  of  the  term  becomes,  as  It  was  before, 
possession  for  both. 

[Ed.  Note. — For  other  cases,  see  Tenancy  is 
Common,  Cent  Dig.  f  29;  Dec  Dig.  i  13.*J 

Appeal  from  Circuit  Court,  Bartwur  Coun- 
ty; A.  A.  Evans,  Judge. 

Action  by  Eiolse  Ijong  against  J.  A.  Grant. 
From  a  judgment  for  defendant,  platutlff  ap- 
peals. Affirmed. 

C.  S.  McDowdell.  Jr.,  and  A.  H.  Merrill  t 
Son,  for  appellant  G.  L.  Com«-,  for  appellee. 

SIMPSON,  J.  This  is  an  action  by  the  ap- 
pellant (plaintiff)  against  the  appellee  (defend- 
ant) to  recover  rent  claimed  to  be  due.  The 
plaintiff  and  defendant  own  the  land  for 
which  rent  Is  claimed  as  tenants  In  common. 
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On  or  abont  the  20th  of  December,  1905,  the 
plalntltt  rented  her  half  of  the  land  to  the 
defendant  for  the  year  1006;  the  rental  being 
V2  bales  of  middling  cotton.  The  contract 
was  In  writing,  and  was  surrendered  to  the 
defendant  on  the  payment  of  the  rent  in  the 
fall  of  that  year.  Defendant  planted  oats  on 
part  of  the  land  in  1006,  which  did  not  ma- 
ture, and  consequently  were  not  harvested 
until  1007.  H«  remained  In  possession  of  the 
land,  and  gathered  a  crop  In  1007;  bat  in  the 
fall  of  190G  the  defendant  sent  the  witness 
Holmes  to  the  husband  and  agent  of  the 
plaiudfif,  who  Informed  said  husband  that  he 
woald  not  rent  the  Interest  of  the  platntill 
for  the  year  1007  for  the  same  rent,  but 
would  be  willing  to  rent  It  for  S  bales.  Said 
husband  and  agent  returned  as  answer  that 
he  would  not  rent  the  Interest  of  his  wife  for 
S  bales;  tbat  be  wanted  the  lands  sold  for 
division.  This  was  the  message  delivered  to 
tbe  defendant.  The  court  gave  the  general 
charge  In  favor  of  the  defendant,  which  the 
appellant  claims  was  error.  Invoking  the  prin- 
ciple of  law  that,  when  a  tenant  holds  over 
after  the  expiration  of  his  term,  the  option 
rests  with  the  landlord  either  to  treat  said 
tenant  as  a  trespasser  or  to  hold  him  to  a 
continuance  of  the  tenancy  on  the  same 
terms. 

There  Is  no  controversy  as  to  this  principle. 
WoICTe  Y.  Wolff  &  Bro.,  60  Ala.  549,  554,  44 
Am.  Rep.  526;  Robinson  &  Ledyard  v.  Holt, 
no  Ala.  115, 117,  7  South.  441.  It  Is  also  true 
that  each  tenant  In  common  holds  for  him- 
self and  his  co-tenant,  and  tbat  the  relation 
nf  landlord  and  tenant  does  not  exist  between 
them,  though  one  be  in  the  actanl  occupancy 
of  the  lauds,  and  appropriating  the  proceeds 
thereof.   Gayle  v.  Johnston,  80  Ala.  30G,  400. 
Tenants  In  common  can,  however,  enter  Into 
an  agreement  by  which  one  becomes  the  ten- 
ant of  the  other,  and  responsible  for  rent 
Kvans  v.  English.  61  Ala.  416,  427.    So  the 
question  for  decision  Is  whether  the  mere  fact 
that  the  tenant,  who  has  rented  his  co-ten- 
ant's Interest  for  one  year,  Is  conclusively 
presumed  to  continue  the  tenancy  by  remaia- 
tn^  In  possession  of  the  premises. 

The  presumption  Is,  as  to  any  party,  a  re- 
buttable one  (24  Cyc.  1014),  and  the  reason 
given  for  raising  the  presumption  is  that  the 
tenant  cannot  deny  his  landlord's  title,  aqd 
by  remaining  In  possession  he  must  neces- 
sarily be  either  a  trespasser  or,  by  the  ac- 
quiescence of  the  landlord,  a  tenant  upon  the 
same  terms  as  before  obtained.  The  reason 
of  the  rule  cannot  apply  to  a  tenant  In  com- 
mon. He  was  In  possession  before  the  ten- 
ancy was  created,  and  Is  entitled  to  remain  in 
imHsesslon,  as  tenant  In  common,  after  the 
relation  of  landlord  and  tenant  baa  termi- 
nated. 

While  It  may  be  that  a  tenant  In  common, 
who,  after  having  rented  the  interest  of  his 
co-tpnant.  should,  without  anything  being 


said,  remain  In  the  same  exclusive  occupancy 
after  the  termination  of  the  term,  would  be 
presumed  to  have  continued  the  tenant  of  bis 
co-tenant,  on  tbe  same  terms,  yet  where  be 
distinctly  notifies  the  co-tenant  that  he  will 
not  rent  again  on  the  former  terms,  and  they 
fall  to  agree  on  any  terms,  his  occupancy,  at 
the  end  of  the  first  term,  becomes,  as  It  was 
before,  the  possession  of  one  tenant  In  com- 
mon for  all.  He  could  not  give  up  the  physi- 
cal possession  of  the  interest  of  bis  co-ten- 
ant without  at  the  same  time  surrendering 
his  own,  which  he  Is  under  no  obligation 
to  do. 

The  judgment  of  the  court  Is  affirmed. 
Affirmed. 

DOWDELL.  C.  J.,  and  McCLELLAN  and 
MAYFIELD,  JJ.,  concur. 


GRONIN  v.  AMERICAN  SECURITIES  CO. 
(Supreme  Court  of  Alabama.   Nov.  18.  1900.) 

1.  Brokers    46*>— Compensation— Termina- 
tion OF  OONTBACT. 

Where  the  onner  of  land  agreed  to  pay 
plaintiff  a  commission  for  selling  it  to  a  corpora- 
tion tbat  plaintiff  mlfht  promote  for  the  pur> 
chase,  and  while  plamtilf  was  endeavoring  to 
brinff  the  deal  about  the  owner  withdrew  the 
offer  and  sold  the  land  himself,  he  was  not  lia- 
ble for  commissions;  plaintiff's  efforts  not  hav- 
ing in  any  way  tended  to  the  consummation  of 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Broken,  Cent. 
Dig.  S  47 ;  Dec.  Dig.  I  46.*] 

2.  Brokers  (|  40*)  —  Contbacts— Cohsidera- 

TION. 

Where  an  owner  of  land  revoked  an  agent's 
authority  to  sell,  and  told  the  agent  that  he 
would  be  taken  care  of  as  if  he  had  made  the 
fiale,  and  the  owner  then  made  a  sale  through 
his  own  efforts,  the  promise  to  the  broker  was 
without  consideration. 

[Ed.  Note.— For  other  (sses,  see  Brokers,  Dec. 
Dig,  S  40.*] 

8.  BBOKXBS  3  44*)— RETOCATIOH  OT  AtTTHOB- 

ITY. 

As  a  general  principle,  an  authority  to  sell 
land  may  he  revoked  at  any  time  before  sale,  and 
the  owner  will  not  thereby  Incor  any  obligation 
to  the  agent. 

[Ed.  Note.— For  other  cases,  see  Brokezs,  Cent 
Dig.  145;  Dac.  Dig.  S  44.*J 

Appeal  from  City  Court  of  Montgomery; 
William  H.  Thomas,  Judge. 

Actfon  by  T.  P.  Cronln  against  the  Amer-' 
lean  Securities  Company,  l^om  a  Judgment 
in  favor  of  defendant,  platntUF  appeals.  Af- 
firmed. 

The  second  count  In  the  complaint  Is  as 
follows:  'The  plaintiff  claims  of  the  de- 
fendant the  further  sum  of  $3,500,  for  this, 
to  wit:  That  the  said  defendant,  being  in 
the  business  of  selling  cemetery  lots  In  the 
Greenwood  Cemetery,  In  Montgomery,  Alaba- 
ma, employed  the  plaintiff  as  a  salesman  on 
commission,  and  during  such  employment  In 
the  early  part  of  1008  offered  to  sell  In  said 
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Qreenwood  Cemetery  a  Iwdy  of  about  50  acres 
of  land  for  the  burial  of  colored  [>ersons,  to 
be  known  aa  tbe  Lincoln  Cemetery,  and  the 
proposition  was  to  sell  said  50  acres  of  land 
to  a  company  or  syndicate  of  persons,  to  be 
known  as  the  Lincoln  Cemetery  Company, 
and  plaintiff  was  employed  and  engaged  to 
work  up  and  obtain  subscriptions  for,  and 
to  have  a  syndicate  formed  for  the  organiza- 
tion of,  such  a  company  to  make  such  pur- 
chase, with  a  view  of  its  making  sales  of 
lots  therein  to  persons  desiring  burial  lots 
in  such  cemetery  for  colored  persons.  That 
plaintiff  undertook  such  employment  upon 
an  agreement  and  understanding  with  de- 
fendant that  he  should  have  the  exclusive 
employment  In  that  behalf,  and  was  to  have 
a  commission  of  10  per  cent,  on  the  amount 
of  the  price  at  which  the  same  was  made, 
and  plaintiff  was  especially  to  endeavor  to 
Induce  a  purchase  of  said  land  allotted  and 
selected  for  said  Lincoln  Cemetery  to  an  as- 
sociation of  the  colored  population  of  Mont- 
gomery and  vldnlty,  and  plaintiff  nndertook 
said  boslness  and  worked  diligently  at  the 
same  for  several  months  In  interviewing  and 
Interesting  persons  likely  to  engage  In  such 
purchase  by  organizing  a  company  or  associ- 
ation, and  had  drawn  the  attention  of  the 
public  to  the  advantages  of  the  proposed  pur- 
chase, and  had  created  a  prevailing  sentiment 
favorable  to  that  end,  and  was  progressing 
satisfactorily  towards  having  formed  an  as- 
sociation to  make  snch  purchase,  when  the 
said  defendant  came  to  the  plaintiff  and  told 
blm  to  cease  offering  said  land  for  sale  for 
the  present,  as  he  was  doing  and  had  under- 
taken to  do ;  that  It  had  other  parties  who 
wanted  to  and  would  likely  buy,  and  to  let 
It  negotiate  with  such  parties  afli  make  tbe 
sale,  and  that  It  should  make  no  difference 
to  plaintiff;  that  be  would  Ik  taken  care  of 
Just  as  if  he  had  made  the  sale.  That  there- 
upon plaintiff*'  In  pursuance  of  said  request, 
desisted  from  further  offering  of  said  land 
for  sale.  That  defendant  did  make  a  sale 
of  said  lot  of  60  acres.  Immediately  after 
plaintiff  desisted  from  his  offering,  at  and 
for  the  sum  of,  to  wit,  $35,000,  whereby  plain- 
tiff became  and  was  entitled  to  his  commis- 
sion of  10  per  cent  tbereon,  but  that  defend- 
ant refused  to  pay,  or  any  part  thereof,  to 
the  plaintiff ;  to  the  damage  of  the  plaintiff." 

Tbe  following  grounds  of  demurrer  were 
assigned :  "(1)  Because  it  shows  on  Its  face 
that  plaintiff  was  In  the  employmmt  of  tbe 
defendant  as  a  regnlar  salesman  on  commis- 
sion, without  sverring  that  the  contract  aft- 
erwards alleged  to  have  been  made  to  the 
sale  of  the  Lincoln  Cemetery  property  was 
made  by  an  officer  of  the  said  defendant  com- 
pany baving  authority  to  do  so.  ^  It  shows 
on  Its  face  that  plaintiff  never  made  the  sale 
for  which  be  claims  commission.  <3)  It  shows 
on  its  face  that  the  defendant  made  the  sale 
itself  of  the  property,  and  falls  to  aver  that 
any  officer  ot  tbe  company  had  any  anttior* 


Ity  to  bind  the  defendant  to  pay  commission 
on  said  sale  to  plaintiff.  (4)  It  falls  to  aver 
that  the  agreement  to  pay  the  commission 
to  plaintiff,  though  plaintiff  did  not  make  a 
sale,  was  In  writing.  (5)  It  falls  to  aver  that 
any  demand  was  made  upon  defendant  for  tbe 
amount  sued  for.  '(6)  It  shovra  that  plalo- 
tlff  was  in  tbe  real  estate  business,  wltbont 
averring  that  he  had  paid  his  license  for  such 
business,  aa  is  required  by  law.  (7)  That 
the  agreement  was  without  consideration.  (S) 
It  fails  to  aver  that  plaintiff  had  given  any- 
thing of  value  for  defendant's  promise  to  al- 
low plaintiff  commission  on  the  sale  of  Lin- 
coln Cemetery  that  defendant  itself  made. 
(9)  It  shows  on  Its  face  that  the  agreement 
was  without  consideration  and  was  a  nudum 
pactum.  (10)  It  shows  that  defendant,  at  any 
time  l>efore  plaintiff  effected  a  sale  of  tbe 
property,  had  the  right  to  dismiss  plaintiff 
and  do  whatever  It  pleased  with  the  prop- 
erty. (11)  It  admits  that  plaintiff  never  ef- 
fected a  sale  of  tbe  property.  (12)  It  shows 
that  the  sale  of  tbe  property  made  by  the 
defendant  was  not  the  result  or  culmlnaUoa 
of  any  work  done  by  plaintiff.  (13)  It  falls 
to  aver  that  the  sale  made  by  defendant  was 
brought  about  by  any  services  rendered  by 
plaintiff.  (14)  It  shows  that  defendant's  orig- 
inal agreement  to  pay  plaintiff  a  commission 
was  contingent  upon  plaintiff  selling  the  prop- 
erty or  procuring  a  purchaser  therefor." 

Guntor  &  Qanter,  for  appellant  Ooodvyn 
A  Uclntyre.  for  i^pellee. 

SIMPSON,  J.  This  action  was  brorght  by 
tbe  appellant  against  the  appellee.  All  of  tbe 
counts  of  the  complaint  except  count  2,  were 
withdrawn.  A  demurrer  to  count  2  was  sus- 
tained by  the  court,  and  upon  this  nilii^  tbe 
plaintiff  was  allowed  to  take  a  nonsuit  "with 
leave  to  assign  said  adverse  ruling  by  the 
court  for  error  on  appeal."  Hence  the  only 
question  for  consideration  Is  the  action  of 
tbe  court  in  overruling  tbe  demurrer  to  said 
second  count  of  the  complaint 

It  Is  not  denied  Qiat  tbe  general  principle 
Is  that  an  authority  to  sell  land  may  be  re- 
voked at  any  time  before  sale^  and  that  the 
owner  will  not  therein  Incur  any  obligation 
to  the  agent  €hanri}as  t.  8eay,  73  Ala.  372. 
Appellant  InsIstB,  however,  that  thefe  were 
el^enta  of  contract  In  this  case  wbicb  dif- 
ferentiated It  fnmi  tbe  cases  in  which,  the 
courta  liave  so  held,  and  that  under  tbe  facta 
of  this  case,  the  plaintiff  Is  entitled  to  recov- 
er tbe  amount  of  commissions  stipulated 
in  the  original  agreement  sa  claimed  In  the 
second  count  of  the  complaint 

In  the  case  of  Cbambers  t.  Seay,  supra, 
this  court  admitting  tbe  proposition  that 
where  an  agenfs  autjiorlty  is  coupled  with 
an  intemt  it  cannot  be  revoked,  said :  'To 
be  Irrevocable,  it  seems  now  well  settled  that 
the  pow«>  conferred  must  create  an  intemt 
in  tbe  thing  Itself,  or  In  tbe  propnrty  which 
Is  the  subject  of  tbe  powW — and  h«ld  that 
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an  interest  in  tbe  procef^s  cf  the  sale  did 
Dot  constltnte  an  interest  in  the  property, 
saying  further:  "He  had  parted  with  no 
money,  or  other  value,  tor  the  security  of 
which  the  power  of  sale  was  conferred  In  the 
agreement  He  had  rlslced,  In  tbe  Tenture 
of  his  agency,  only  his  persoiml  services  and 
tbe  expenses  incidental  to  its  execution.  The 
undertaking  to  transport  specimens  of  Iron 
ore  to  England,  and  to  advertise  the  lands 
there,  may  be  embraced  as  a  part  of  tbe 
ordinary  expense  to  be  Incurred  in  the  usual 
course  of  such  employment.  It  Is  fair  to  pre- 
sume that  he  risked  this  much  la  view  of 
the  large  compensation  to  be  reaped  as  com- 
missions in  the  event  of  a  successful  sale" 
(page  378).  The  court  goes  on  to  Intimate 
that,  where  an  agent  "has  been  prevented 
from  effecting  a  sale  by  tbe  Interference  of 
bis  principal,"  he  may  recover  the  value  of 
his  labor  and  expense,  In  a  proper  form  of 
action;  or  "where  tbe  sale  of  tbe  property 
Is  brought  about  by  the  advertisements  or 
exertions  of  the  broker  or  agent,  etc.,"  he 
may  recover  bis  commissions  (page  379).  In 
tbe  case  of  Holland  v.  Howard  Bros.,  105  Ala. 
CSS,  17  South.  85,  the  brokers  were  the  pro- 
curing cause  by  which  the  purchaser  was 
brought  to  the  seller.  In  tbe  case  of  Worth- 
ington  V.  McGarry,  149  Ala.  261,  42  South. 
988,  the  broker  agreed  to  procure  certain  op- 
tions on  lands  and  on  the  stock  of,  a  corpo- 
ration, and  did  procure  the  options  on  the 
land,  but  claimed  tbat  be  was  prevented  from 
securing  the  option  on  the  stock  by  the  de- 
fendant This  court  held  tbat  tbe  plaluticr 
could  not  recover  compensation  under  tbe 
contract,  but  held  that,  when  the  perform- 
ance by  tbe  plaintiff  was  prevented  by  the 
defendant,  "the  plaintiff  was  relegated  to  a 
auit  for  damages  for  a  breach  of  the  contract, 
or  one  on  quantum  meruit  for  services  ac- 
tually performed,"  and  that  "tbe  plaintiff, 
upon  a  proper  count,  and  upon  proof  of  tbe 
Talue  of  bis  services  to  procuring  the  option 
as  to  the  ore  land,  would  have  been  entitled 
to  recover;  but  It  was  error  for  the  lower 
court  to  bold  tbat  under  tbe  written  contract 
be  was  entitled  to  the  price  named  therein 
for  tbe  obtaining  of  both  options,  when  be 
only  obtained  one."  Further  authorities  on 
this  subject  are  collated  in  the  case  Hutto 
v.  Stoogb  &  Homsby,  47  South.  1031. 

In  the  case  now  under  consideration  there 
Is  no  pretense  of  interest  in  the  property, 
within  the  meaning  of  tbe  decisions.  There 
Is  no  claim  that  but  for  tbe  Interference, 
the  plaintiff  would  have  closed  the  contract 
with  the  syndicate  which  he  proposed  to  or- 
ganize, and  no  allegation  of  the  value  of 
his  services,  or  that  they  Inured  In  any  way 
to  the  advantage  of  the  defendant,  or  tend- 
ed In  any  manner  to  tbe  consummation  of  the 
contract  which  the  defendant  made  with  an- 
other party.  Said  connt  claims  distinctly, 
and  only,  the  amount  agreed  to  be  paid  un- 


der the  contract,  and  does  not  show  any  facta 
tending  to  prove  a  compliance  with  the  terms 
of  the  contract  Under  said  contract,  as  orig- 
inally made.  If  it  could  be  called  a  contract 
at  all,  the  plaintiff  was  not  under  any  legal 
obligation  to  do  anything,  but  could  have 
abandoned  the  project,  at  any  time,  with- 
out Incurring  any  liability,  thus  showing  tbat 
there  were  no  mututfl  obligations  to  consti- 
tute a  contract.  That  fieing  tbe  case,  when 
the  defendant  notified  the  plaintiff  to  cease 
his  efforts  to  form  a  syndicate  and  sell,  it 
was  acting  entirely  within  Its  rights,  and, 
as  the  plaintiff  had  no  irrevocable  rights  un- 
der the  authority  to  sell,  there  was  no  con- 
sideration to  support  tbe  vague  assurance 
that  "he  would  be  taken  care  of,  just  as  If 
he  had  made  the  sale." 

There  was  no  error  in  sustaining  the  de- 
murrer to  said  count  2. 

The  Judgment  of  the  court  is  affirmed. 

Affirmed. 

DOWDELL.  G.  J.,  and  McCLELLAN  and 
MAYFIELD.  JJ.,  concur. 


GREEN  T.  SOUTHERX  STATES  LUMBER 
CO. 

(Supreme  Court  of  AlabtDia.    Nov.  18,  1009.) 

1.  Bbokehs  (S  65*)— (30MPEN8ATION  — Mis- 
conduct or  Bbokkr— iNOonsiSTENT  Rela- 
tion. 

The  rule  prohibiting  a  real  estate  a^nt 
from  recovering  compensation  for  selling  prop- 
erty, where  be  was  afcent  of  both  buyer  and 
seller,  applies  unless  both  parties  know  of  his 
ii)c<»uisteiit  relation  and  consent  thereto. 

TEd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  49;  Dec  Dig.  S  65.*] 

2.  WOKK    AND   LaBOB    (|   24*)  —  ACTIONS  -- 

Pboo7~Vabia«ce. 

A  count  for  work  and  labor  done  on  a  cer- 
tain date  conld  not  be  sustained  by  proof  of 
woik  dona  on  any  other  date. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |  44 ;  Dec.  Dig.  S  24.*] 

3.  BBOKSBS    (I  83*)— ACTIOKfl   FOB  COUIIS- 

8i<nf— Adhission  of  Evidence. 

In  an  action  for  commissions  for  procure 
ing  a  purchaser  for  realty,  who,  pursuant  to 
an  agreement  with  the  owner,  afterwards  can- 
celed the  contract  to  pnrdiase,  a  question  to  the 
purchaser  claimed  to  aave  been  procured,  wheth- 
er his  habit  was  to  abandon  his  obligations 
without  notice,  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  S  So*] 

4.  CoNTKACTs  (S  346*)— Action— Pboof—Va- 

BIARCE. 

Plaintiff  must  recover  on  tbe  contract  al- 
leged. ' 

[Ed.  Xote.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1740;  Dec.  Dig.  8  848.*] 

6.  Trial  (|  234*)— Instbuctions— Evidence. 

A  cbanre  that  the  Jury  must  try  the  case 
on  the  evidence  presented  to  tfaem,  and  not  on 

the  attorneys'  assertions,  was  not  erroneous  for 
failure  to  charge  that  they  should  try  the  case 
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OD  th«  law,  as  well  as  tbe  evldeoce.  and  could 
not  have  misled  tbe  jury  to  pl^tifTs  injur;. 

[£]d.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  2;i4.*J 

6.  Trial  (g  237*)— Instbuctioxs— Weight  or 
Evidence. 

While  a  charge  that  the  evidence  must  pre- 
ponderate In  plaintiff's  favor,  to  entitle  bim  to 

recover,  may  be  refused,  it  is  not  error  to  give  it 
[Ed.  Note.— For  othen  cases,  see  Trial,  Cent. 
Dig.  §9  542,  548-551 ;  Dec.  Dig.  {  237.'] 

7.  Appeai.  and  Ebrob  (§  21G*)— Habui.e:bs 
Ebbob — INBTRUCTIONS— Requests. 

A  misleading  cbai^  cannot  be  complained 
of  on  appeal,  where  ita  misleading  effect  could 
have  been  obviated  by  an  explanatory  charge, 
which  was  not  requested. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  21G;*  Trial,  Gent.  Dig.  { 
629,] 

Appeal  from  Circuit  Court,  Baldwin  Ooon- 
ty;  Snmuel  B.  Browne,  Judge. 

Action  by  John  M.  Green  against  the 
Southern  States  Lumber  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Gregory  L.  &  H.  T.  Smith,  for  appellant. 
James  H.  Webb,  and  Frank  F.  Stem,  for 
appellee. 

McCLEIXAN,  J.  This  case,  In  general 
outline,  may  be  found  stated  in  Its  report  on 
former  appeal.  Green  v.  Southern  States 
Lumber  Co.,  141  Ala.  680,  37  South.  670. 

The  trial  was  had  on  counts  1,  2,  and  3, 
tbe  last  added  by  amendment  Tbe  first 
rests  tbe  right  to  recover  compensation — 
commissions — for  services  In  respect  of  the 
sale  of  lands  in  Baldwin  county,  alleging. 
In  extenso,  the  agreement  to  pay  10  per  cent, 
commissions,  and  concluding  to  the  effect, 
within  the  agreement,  that  plaintiff  (appel- 
lant) obtained  Jones  and  Foley  as  purchas- 
ers of  the  land.  The  second  Is  the  common 
count  for  work  and  labor  done  on  February 
11,  1902,  The  third  declares  on  the  breach 
of  the  agreement  averred  in  the  first  count, 
and  concludes  with  the  auction  that,  not- 
withstanding performance  on  plaltttlfTs  part, 
Jones  and  Foley  and  defendant  (appellee)  by 
mutual  consent  canceled  the  contract  of  pur- 
chase. 

The  defense  to  all  the  counts,  additional 
to  general  traverses  of  the  allegations  of 
each,  was,  we  summarize,  that  tn  tbe  trans- 
action'counted  on  plaintiff,  without  the  mu- 
tual knowledge  and  consent  of  the  parties, 
represented  both  parties,  and  hence  lost  any 
right  to  compensation  in  the  premises.  This 
principle  wag  announced  on  former  appeal, 
and  from  brl^  of  counsel  Its  abstract  sound- 
ness Is  not  controverted.  But  the  plaintiff 
sought  to  avoid  the  defense  by  matter  set 
up  In  several  replications.  All  of  these  rep- 
llcatlonst  save  4,  6,  7,  and  6,  filed  October 
30,  1007,  fell  In  response  to  demurrer. 

The  pleas  were  well  drawn  within  'the 
principle  before  stated.    The  Insistence  In 


brief  that  the  seller's  knowledge  of.  and  con- 
sent to,  where  he  la  Impleaded  by  the  broker 
or  agent,  the  Inconsistent  relation  occupied 
by  the  broker  or  agent,  avolda  the  nde,  can- 
not be  approved.  It  Is  In  direct  contraven- 
tion of  the  principle  stated.  It  Is  tbe  con- 
duct and  relation  of  the  agent,  involving; 
trust  and  confidence  not  necessarily  crys- 
tallized Into  contract  with  both  parties,  that 
precludes  him  from  recovering  for  his  serv- 
ices. He  can  <»ily  avoid  its  effect  to  deny 
him  compensation  by  showing  that  both  par- 
ties knew  of  his  relation  in  the  premises 
and,  so  knowing,  consented  to  his  acting  in 
such  inconstatent  capacities.  BoUmaa  v. 
Loomls,  41  Conn.  581 ;  Rice  v.  Davis, 
Pa.  43&.  20  Atl.  513,  20  Am.  St.  Rep.  031: 
Scrlbner  v.  Collar,  40  Mich.  375,  29  Am.  Rep- 
541;  Rice  V.  Wood,  113  Mass.  133.  18  Am. 
Rep.  459;  Holcomb  v.  Weaver.  136  Mass. 
205;  Murray  v.  Beard,  102  N.  Y.  503,  7  N. 
B.  553;  Meyer  v.  Hanchett,  39  Wis.  419; 
Strawbrldge  v.  Swan,  43  Neb.  781,  N.  W. 
190. 

The  second  count,  there  can  be  no  doubt- 
ing, rests  on  the  transaction  of  February 
11,  1902— that  counted  on  In  the  first  and 
third  counts.  The  averment  In  the  second 
count  of  date  of  service  was  material,  and 
the  count  could  not  be  sustained  by  tbf 
proof  of  service  on  any  other  date;  nor 
could  a  recovery  thereunder  be  based  upon 
service  rendered  on  any  other  date.  Wil- 
liams V.  McKissack,  125  Ala.  544,  27  South. 
922;  M.  J.  &  K.  C.  R.  Co.  v.  Bay  Shore  Lum- 
ber Co.,  48  South.  377.  It  need  hardly  be 
added  that,  to  sustain  count  2,  it  was,  in  |K-ac- 
tical  effect,  necessary  to  sustain  counts  1 
and  3,  wherein  the  transaction  of  February 
was  alone  declared  on.  These  observations 
answer  the  appellant's  argument  in  respect 
to  chaises  precluding  consideration  of,  or 
a  recovery  on,  the  subsequent  dealings  Id 
August,  1902,  between  defendant  and  Foley. 

There  is  no  merit  in  the  two  assignments 
predicated  on  the  questions  to  the  witnesses, 
plaintiff  and  Jones.  The  conduct,  and  at- 
tending circumstances,  of  plaintiff,  with 
reference  to  the  sale  of  the  lands  to  the  Chi- 
cago parties,  was  essentially  within  the  Is- 
sues raised  by  the  pleas,  In  connection  with 
the  averments  of  the  complaint.  The  ques- 
tion to  Jones  sought  to  Inquire  whether  his 
habit  was  to  abandon,  without  notice,  his 
obligations.  That  fact,  if  so,  iiad  no  possi- 
ble place  In  the  case. 

Many  of  the  13  charges  urged  as  em^r 
were  Justified  under  the  view  of  the  sub- 
stantive law  of  the  case  before  stated ; 
others  announced  the  correct  rule  that  the 
plaintiff  is  always  confined  In  recovery  to 
the  contract  declared  on;  and  stlU  another 
Instructed  tbe  Jury  that  they  must  try  the 
case  on  the  evidence  presented  to  them,  and 
not  on  the  assertions  of  tbe  attorneys  In 
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the  case.  The  fact  that  the  charge  omitted 
to  qnullfy  the  ivoposltlon  to  the  effect  that 
they  sboold  tiy  the  case  under  the  law,  as 
well  as  the  evidence,  did  not  render  the 
girlDg  of  the  charge  error.  The  evident  pur- 
pose of  the  charge  was  to  Inform  the  Jury 
that  tlie  evidence,  and  not  the  assertions  of 
the  at&uneys  In  the  case,  was  the  proper 
source  from  which  to  get  the  facta  on  whldi 
to  trjr  the  case.  The  Jury  could  not  have 
been  misled,  to  plaintiff's  prejudice,  by  the 
charge. 

The  Insistence  that  the  charge  dealing 
with  the  appropriateness,  under  conditions 
there  defined,  of  the  common  count  for  work 
and  labor  done,  was  error,  rests  very  large- 
ly upon  an  undue  emphasizing  of  the  word 
"the,"  as  employed  In  the  charge  Just  pre- 
ceding  "appropriate."  The  charge  announc- 
ed a  sound  proposition  of  law,  and  It  would 
be  unwarrantably  extreme  to  attribute  to 
the  chnrge  an  effect  depending  wb.olly  upon 
an  unnatural  stressing  of  the  word  "the." 

There  are  a  school  of  charges  In  the  rec- 
ord, assigned  as  error  and  assailed  In  brief, 
declaring,  among  other  things,  that  the  evi- 
dence must  preponderate  In  plafntiff's-faror 
in  order  to  entitle  him  to  a  verdict.  The 
more  recent  view  prevailing  here  as  to 
charges  dealing  with  the  preponderance  of 
the  evidence  Is  that  It  Is  not  error,  on  mat 
account,  to  give  such  charges,  but  that  they 
may  be  refused.  Birmingham  B.,  L.  &  P. 
Co.  V.  Martin,  148  Ala.  8,  15,  42  South.  618; 
Callaway  v.  Gay,  143  Ala.  521.  39  South.  277. 
The  class  of  charges  last  mentioned  were 
not  erroneously  given. 

Charge  A  (so  designated  for  convenience) 
waa  unquestionably  misleading,  when  re- 
ferred to  those  Issues  to  sustain  which  de- 
fendant had  the  burden.  However,  this  ef- 
fect could  and  should  have  been  avoided  by 
an  explanatory  charge. 

We  have  dealt  with  alt  of  the  assignments 
pressed  in  brief,  and  find  no  prejudicial  er- 
ror In  them. 

The  Judgment  Is  affirmed. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
HAYFIBLD,  33.,  concur. 


DOBBINS  T.  WESTERN  UNION  TELE- 
GRAPH CO. 

(Supreme  Court  of  Alabama.    Nov.  18,  1909.) 

1.  Teleobaphs  and  Telephones  (5  15*)— 
Obstructions  in  Streets— Xeolio  en ce. 
A  telegraph  compaoy,  leaving  for  many 
yean  in  a  street  the  sawed-off  stump  of  a  tele- 
graph pole  tliree  feet  biKb,  is  negliRent.  and  is 
liable  lor  injury  to  a  pedestrian  stumbliiiR  over 
it,  unless  he  is  guilty  of  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Telepraphs 
and  Telephones,  CenL  Dig.  S  9;  Dec.  Dig.  8 
15.*1 


2.  Tbleobaphs  and  Telephones  ({  20*)— 
Obstructions  in  Streets  —  Injuries  to 
Pedestrian— Contributory  Neolioenoe. 

A  telegraph  company  sawed  off  a  telegraph 
pole  three  feet  above  the  gronnd,  leaving  the 
Btump  on  the  side  of  a  path  across  the  street 
in  common  nse.  A  pedestrian  at  night  veered 
from  the  path,  and  stumbled  over  the  obstmc- 
tioD,  and  vas  Injured.  He  was  familiar  with 
the  surroandiivi,  and  imdertook  to  keep  within 
the  path  by  reference  to  a  tree  and  telegraph 
pole  seen  by  him  on  the  same  side  of  the  street 
as  the  obstruction  was,  and  the  relatiou  of 
which,  in  point  of  location,  to  the  tree  and 
telearaph  pole,  were  known  to  blm.  Held  not 
to  snow  as  a  matter  of  law  that  he  was  gality 
of  ne^li^ence  in  failing  to  exercise  proper  care 
in  walking  on  the  path,  or  that  he  waa  negli- 
gent in  selecting  the  path  for  his  route. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  13;  Dec.  Dig.  I 
20.«] 

3.  Telkouphs  and  Telephones  (g  20*)— Ob- 
structions—Injubies  to  Pedestrians  — 
Pleadings. 

In  an  action  against  a  telef^raph  company, 
maintaining  the  stump  of  a  lelegraph  pole  in 
a  street,  for  injury  to  a  pedestrian  stumbling 
over  it  while  on  a  path  across  the  street,  a  plea 
alleging  'that  the  pedestrian  linew  of  the  pres-  - 
en9e  of  the  stump,  and  with  such  knowledge 
walked  In  the  nighttime  where  it  was,  and 
where  be  could  not  see  it,  and  collided  with  it, 
when  by  the  use  of  ordinary  care  he  could  have 
walked  past  it  by  pursuing  the  ordinary  path, 
alleges  negligence  m  waikmg  past  the  stump, 
and  not  In  the  selection  of  the  general  route 
across  the  street,  and  is  sufficient  as  against  a 
demurrer. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  |  13;  Dec.  Dig.  S 
20.*] 

4.  Telegraphs  anb  Telephones  (|  15*)  — 
Obstruction  in  Streets  —  Injuries  to 
Peuesthian — Conteibutory  Negligence. 

The  fact  that  a  pedestrian,  who  stumbled 
on  the  stump  of  a  telegraph  pole  in  a  street, 
attempted  to  cross  the  street  at  night,  when 
he  could  not  see  the  stump  before  be  collided 
with  it,  notwitbstaading  his  knowledge  of  the 
surrounding  circumstances,  must  be  considered 
in  detennmlng  whether  be  employed  proper 
care. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Tel^hones,  CenL  Dig.  1  9;  Dec.  Dig.  | 

Q.  TELEaRAFHS  AND  TELEPHONES  <{    15*)  — 

Obstructions— In juaiEs  to  Pedestrian  — 

Assumption  of  Risk. 

Assumption  of  risk  is  not  available  as  a 
defense  in  an  action  against  a  telegraph  com- 
pany for  injuries  to  a  pedestrian  stumbling  over 
the  Rtump  of  a  telegraph  pole  left  in  the  street. 

[Ed,  Note. — For  other  cases,  see  Telefrrnphs 
and  Telephones,  Cent  Dig.  §  9;  Dec.  Dig.  { 
15.*] 

Appeal  from  Circuit  Court,  Bibb  County; 
B.  M.  Miller,  Judge. 

Action  by  A.  P.  Dobbins  against  the  West- 
ern Union  Telegraph  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

PlalntlfTa  right  of  action  Is  grounded  upon 
the  fact  that  the  defendant  t^egraph  com- 
pany left  standing  for  several  years  In  or 
near  the  sidewalk  in  the  town  of  Centreville, 
Ala.,  the  stump  of  a  telegraph  pole  about 
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three  feet  high,  wblcb  bad  been  broken  or 
cat  off,  and  orer  whldi  plaintiff  tumbled  and 
fell  In  endeavoring  to  croaa  from  one  side  of 
the  street  to  the  other  at  night,  all  of  which 
wae  appropriately  set  up  In  tiie  several  counts 
of  the  complaint 

Flea  7  is  aa  follows:  "Plaintiff  himself 
was  guilty  of  contributory  negligence,  which 
proximately  caused  his  injury,  in  this:  Plain- 
tiff knew  of  the  presence  of  said  stump  or 
post,  find  with  said  knowledge  walked  in  the 
nighttime  where  said  post  was,  and  where  he 
could  not  see  said  post,  and  collided  his  body 
therewith,  when  by  the  use  of  ordinary  care 
and  prudence  be  could  have  walked  past  said 
post,  and  by  pursuing  the  ordinary  path  used 
by  pedestrians,  at  the  place  where  said  post 
was,  haTe  avoided,  colliding  with  the  same." 

Plea  A  reads:  "Plaintiff  knew  of  the  pres- 
ence of  said  post,  and  with  said  knowledge 
attempted  to  walk  during  the  nighttime,  wben 
It  was  BO  dark  he  could  not  see  said  post, 
In  close  proximity  to  the  same,  and  without 
necessity  therefor,  there  being  a  well-traTeled 
crmslng  some  distance,  to  wit,  several  feet, 
from  said  post,  of  which  the  plaintiff  bad 
knowledge,  and  which  plaintiff  knew  was 
safe  and  secure  for  the  passage  of  pedes- 
trians; and  In  so  deviating  from  the  well- 
traveled  way  plaintiff  thereto  assumed  the 
risk  of  being  Injured  by  coming  in  contact 
with  said  post" 

Lavender  &  Thompson,  for  appellant  Den- 
Bon  &  Densen,  for*  appellee. 

McCLELLAN,  J.  There  can  be  no  doubt 
that  the  act  or  omission  of  the  appellee  In 
leaving  for  many  years,  within  tba  limits  of 
a  public  street  In  the  town  of  CentrevUle,  an 
obstruction  created  by  sawing  off  a  telegraph 
pole  three  feet  above  the  ground,  was  such 
negl^ence  as  to  rmder  It  liable  for  injury 
to  a  traveler  on  the  street,  unless  the  travel- 
er was  himself  gull^  of  negligence  contribu- 
tory to  his  Injury.  Postal  TeL  Co.  t.  Jones, 
183  Ala.  217,  32  South.  000; 

The  important  question  presented  Is  wheth- 
er the  appellant  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence,  barring  his 
recovery,  as  was  ruled  below.  The  appel- 
lant insists  that  the  inquiry  of  contributory 
negligence  vel  non  was  for  the  Jury.  We  ap- 
prove the  contention  of  the  appellant  This 
court  in  City  of  Montgomery  v.  Wright,  72 
Ala.  411,  47  Am.  R^.  422,  announced  condn- 
sions  which,  in  our  opinion,  contnd  the  deci- 
sion of  the  question  on  this  aK>eal.  There' 
It  was  contended  that  becanse  the  plaintiff 
undertook  to  traverse,  in  the  nighttime,  a 
sidewalk  In  a  public  street,  which  had  been 
rendered  In  part  unsafe,  and  of  which  fact 
the  plaintiff  had  knowledge  his  act  was  pa 
se  nefidlgent,  and  barred  a  recovery  for  Injury 
resulting  from  bis  falling  Into  the  "washout" 
It  appeared  that  the  plaintiff  was  familiar 
with  the  defective  condition  of  the  sidewalk, 
and  its  location  and  character.  It  also  ap- 
peared that  the  qwce  between  the  inside  line 


ot  me  sidewalk  and  the  nearest  thereto  edge 
of  Urn  "washout"  was  seven  feet  It  iras 
over  this  seven  feet  the  plslutiff  undertook  to 
travel.  After  stating  the  well-known  rule 
prevailing  wldi  us  as  to  when  contributory 
negligence  vel  non  is,  on  the  evldeno^  a 
question  of  law  only,  and  baioe  tar  the  court 
and  after  advnting  to  the  general  doctrine 
that  negligence  Is  ordinarily  a  mixed  loqui^ 
of  law  and  fact,  it  was  lield  tliat  Ou  plain- 
tiff was  not  prima  fade,  guilty  of  negligence 
in  ordering  his  course  on  the  occasion  as 
above  indicated.  The  evidence  rtiowed,  as  In 
this  case,  Uiat  the  course  taken  was  one  gen- 
erally used  by  the  public  in  travmlnff  Btil 
street,  imd  that,  so  far  as  that  record  reveal- 
ed, no  injury  had  attended  such  goeral  nsb 
The  court  ttiere,  very  properly  we  think,  ac- 
corded veigtxt  to  the  fact  that  tlie  plaintiff 
was  familiar  with  the  altnatlon  with  refei^ 
ence  to  the  defect  In  ttie  sidewalk,  its  loca- 
tion, and  necessarily  its  danger.  If  be  en- 
countered it 

The  circumstances  of  the  case  st  bar  re- 
quire the  application  of  the  mlings  made  in 
Wrist's  Case.  Here  the  familiarity  of  the 
appellant  with  the  situation  created  by.tbe 
"stump"  left  by  the  appellee  in  the  street 
was  proven  conclusively.  He  had  passed  it 
for  years.  It  Was  Just  to  the  side  of  a  path 
leading,  aiding,  across  tlie  street  The  path 
was  <tf  common  use  by  those  having  tlie  pui^ 
pose  to  cross  that  street  and  to  go  in  the  di- 
rection appellant  was^  on  the  occasion,  head- 
ed. Had  the  ai^ellant  not  veered  from  tbe 
path,  he  wonld  not  have  collided  with  the 
obstruction.  It  was  nndlepntably  shown 
that  ai^llant  midertook  to  govern  his  steps, 
BO  as  to  keep  tbe  path,  by  refnrace  to  a 
tree  and  tdephone  pole,  seen  by  him  on  the 
same  side  of  the  street  as  the  "stump,'^  and 
the  relation  of  which.  In  point  of  location,  to 
the  tree  and  telephone  pole,  were  known  to 
htm.  He  testified  thaf  he  walked  carefully— 
a  care  and  cautlim  employed,  it  was  open  to 
Inference,  at  least,  with  the  view  to  avoiding 
Contact  with  the  "stumps"  We  cannot  now. 
any  more  than  could  be  done  in  Wrist's 
Case,  Ignore  tbe  fact  of  anwllanifa  familiari- 
ty- with  the  titnatlon  in  the  street  at  that 
point,  to  the  end  that  he  can  be  pronounced 
negllgrat  because  of  his  act  in  attempting  to 
cross  the  street  even  In  the  nighttime,  altKig 
the  path.  As  stated,  by  remaining  in  tbe 
path  he  would  not  have  encountered  the 
"stump."  It  was  In  immediate  consequence 
of  his  veering  from  ttie  path  that  he 
did  crane  in  contact  with  the  "stump."  Bis 
n^llgence.  If  such  it  was,  certainly  did  not 
consist  in  his  selection  <a  tbe  route  across 
the  street,  but.  if  culpable  at  all,  "In  the 
want  of  care  aerclsed  in  walking,  after  he 
had  made  the  selection."  Wright's  Case,  sn- 
pra.  The  familiarity  of  appellant  with  ttie 
situation  at  that  point  In  the  street  night 
have  had  a  natural  tendmcy  to  afford  a  rea- 
sonable assurance,  to  the  ordinarily  prudent 
person  likewise  (drcnmstancedt  that  he  coiild 


Digitized  by 


FLEMING  T. 


LUX8F0SD. 


921 


aafelj  CToa  the  itreet  by  the  path,  and  avoid 
collision  with  the  '*Btamp."  It  Is  common 
knowledge,  based  on  conumm  eqierlence,  that 
a  person  may  avoid  an  obstade,  even  in  dark- 
ness, by  reliance  upon  m^ory  of  the  loca- 
tlfui,  relative,  as  well  as  In  fact,  of  such  ob- 
stode.  The  unattended  blind  give  frequent 
evidence  of  the  practical  oi>eratlon  of  tbitf 
faculty.  But,  while  this  la  true,  and  should 
be  given  consideration  In  determining  wheth- 
er ordinary  care  has  diaracterlzed  certain 
conduct,  it  does  not  result  that  negligence 
may  not  be  imputed,  In  point  of  fact,  to  one 
whose  famlliartty  with  a  situation  was  of  the 
greatest  degree.  The  circumstances  most  con- 
trol the  conclusion,  and  the  familiarity  indi- 
cated la  but  one  of  them.  Here  the  obstruc* 
tlon  was  small  when  compared  to  the  street's 
sarface  in  tiiat  immediate  neighborhood,  and 
was  without  the  line  of  the  sidewalk,  as  well 
as  of  the  path.  It  might  well  be  that  an  or- 
dinarily prudent  traveler,  familiar  with  the 
status,  would  take  the  course  appellant  did, 
upon  the  reasonable  assumption  that  be  could 
effect  his  Journey  without  collision  with  the 
obstruction.  Unquestionably  such  conduct, 
under  the  clrcamstances  here  iMfesented,  can- 
not'be  pronounced  per  se  n^llgent.  Whether 
negligent  or  not,  must  be  determined  by  the 
Jury. 

Ck>an8el  for  appellee  rely,  in  supporting  the 
conclusion  below,  on  the  case  of  McAdory  v. 
L.  &  N.  B.  R.  Co.,  109  Ala.  638,  19  South. 
905.  It  1b  further  insisted  that  in  Montgom- 
ery Ry.  Co.  V.  Smith,  146  Ala.  316,  39  South. 
757,  the  principle  underlying  the  former  case 
is  approved  in  the  ruling  made  upon  charge 
25  refused  to  that  defendant.  It  Is  obvious 
that  the  ruling  In  the  McAdory  Case,  where- 
in Hlx  was  adjudged  guilty  of  contributory 
negligence,  forbidding  a  recovery  by  his  per- 
sonal representative,  was  upon  the  state 
ot  fact  there  Involved.  That  the  situation, 
known  to  Hlx,  giving  rise  to  the  requisite 
measure  of  care  which  he  was  held  not  to 
have  exercised,  was  different  from,  and  the 
hazard  immeasurably  greater  than,  that  out 
of  which  appellant's  Injury  grew.  Is  apparent 
Hlx  undertook.  In  the  nighttime,  to  pass  an 
abyss  15  feet  wide  and  80  feet  deep.  The 
court  rested  its  ruling  upon  two  theories, 
viz.,  that  if  he  could  by  the  exercise  of  ordi- 
nary prudence  have  seen  the  "cut,"  and  omit- 
ted the  exaclse  of  that  care,  and  was  In- 
jured, he  was  negligent;  or  that  If  he  un- 
dertook to  pass  the  "cot,"  "In  such  danger- 
ous proximity  to  it,"  when  unable  to  see  its 
limits,  and  was  Injured  in  consequence,  he 
was  negligent  The  known  hazard,  as  ap- 
I>ears,  led  the  court  to  declare  and  Impose 
on  Hlx  a  care  commensurate  therewith.  The 
object  to  be  avoided  by  Hlx  was  of  magni- 
tude, whereas  the  object  here  was  of  Incon- 
siderable, relatively  speaking,  size.  While 
Hlx  had  passed  the  "cut"  t>efore,  within  the 
two  weeks  It  had  existed,  and  knew  Its  lo- 
cation and  depth,  no  such  familiarity,  as  the 


result  of  ft«qurat  passim  thereby,  as  appel- 
lant here  had,  was  shown  to  have  been  pos- 
sessed by  Hix.  And,  besides.  It  appeared  that 
Hlz's  companion,  Jiut  ahead  of  him,  avoided 
the  "cut,"  and  it  was  observed  that  Hlx  might 
readily  have  seen  and  followed  him,  with  the 
same  safe  result  This  last  drcnmstance  has 
no  counterpart  In  the  record  in  hand.  From 
these  differentiating  circumstances,  we  need 
hardly  state  that  no  departure  from  the  doc- 
trine or  result  attained  in  the  BfcAdory  Case 
Is  a  consequence  of  the  condusion  entertain- 
ed on  this  aH>eal. 

lUe  Smith  Case,  referred  to  above  in  Its 
treatment  of  charge  25,  refused  to  d^endant, 
does  not  assume  to  declare  what  Is  ordinary 
care  In  respect  of  the  use  of  defective  street 
It  does  announce  the  general  duty  on  the 
part  of  the  traveler,  but  when  such  traveler 
has  met  the  obligation  In  Uie  exercise  of  or- 
dinary care  to  avoid  injury  from  the  known 
defect  Is  not  undertaken  to  be  stated.  Cer- 
tainly It  was  not  the  purpose  of  the  court 
in  the  Smith  Case  to  overrule  Wright's  Case, 
supra.  The  court,  hence,  etred  in  giving  the 
general  affirmative  charge  at  the  request  of 
the  defendant 

Plea  7  must  be  ccmstrued  as  Inqniting  to 
plaintiff  negligence — the  nonexercise  of  ordi- 
nary care — In  walking  past  the  "stump,"  and 
not  in  the  selection  of  the  general  route 
across  the  street  To  smtain  that  plea.  It 
must  be  so  found  by  the  Jury  from  tiie  facts 
and  circumstances  shown  by  the  evidence. 
Whether  he  ol»erved  dne  care  in  walking  by 
the  "stump"  on  the  occasion  is  not  to  be  con- 
trolled, alone,  In  conclusion  by  the  facts  that 
the  night  was  dark  and  he  could  not 
see  the  post  before  coUldinc  wltti  it  They 
are  factors,  of  course,  to  be  considered  in  de- 
termining whether  the  care  observed  by  plain- 
tiff was  of  the  character  requisite.  So  inter- 
preted, we  hold  the  plea  to  be  good  against 
the  grounds  of  demurrer  assigned. 

Flea  A  has  no  place  in  this  case,  and 
should  be  stricken  on  motion.  Contributory 
negligence  Is  the  only  other  possible  defense, 
aside  from  that  made  by  a  general  traverse 
of  the  allegations  of  the  complaint 

For  the  error  stated,  ttae  Judgment  Is  re- 
versed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

DOWDELIi,  G.  J.,  and  SIMPSON  andt 
MAYFIEU).  JJ.,  concur. 


FLEMING  et  al.  v.  LUXSFORD  et  ol. 

(Supreme  Oonrt  of  Alabama.   Dec.  10,  1000.)* 

1.  CoNTK&crs  (I  322*>— Actions  fob  Pbice— 
AouiseiON  OF  Evidence  —  Alteration  of' 

CONTBACT— ALTEHATION  BY  CONSENT. 

la  an  actioa  for  the  value  of  work  and  ma- 
terials for  the  construction  of  a  buildiDg,  wtiich 
were  not  included  in  the  contract  consisting  of 
the  difference  betwen  the  value  of  sach  work 

materials  and  the  value  of  woik  and  ma- 
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terials  omitted  pursuant  to  fbe  contract  provi- 
sion permittiDf  alterations,  a  questioa  to  plain- 
tiff as  to  why  the  excavatiooR  were  only  6  inches, 
Instead  of  18  inches,  as  called  for  by  the  con- 
tract, and  the  answer  that  an  IS-inch  excava- 
tion would  have  given  a  poorer  foundation,  and 
that  one  of  defendants  saw  the  deviation  from 
the  contract  without  objectJon,  were  admissible 
to  show  an  alteration  by  defendants'  asreement 
and  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  322.*} 

2.  WiTiTEssEa  (i  240*)— EXAXiiiAnoN— Lead- 
ing Questions. 

In  an  action  for  work  and  materials  fur- 
nished in  conBtnictiogr  a  building,  a  question, 
'Didn't"  plaintiff  "refuse  to  pay  you  in  full  for 
your  services  on  the  ground  that  it  was  not  firat- 
clasa  work?"  was  properly  excluded  as  leading. 
.  [Ed.  Note.— For  other  cases,  see  ■Witnesses, 
Cent.  Dig.  9S  837-851;  Dec  Dig.  S  240.*J 

5.  Daicaoes  (i  123*)  —  Mbasvbe  —  Breach  of 
Contract— CoNSTBucTiON  Contract. 

In  an  action  for  the  value  of  work  and  ma- 
terials for  the  construction  of  a  building,  which 
were  not  included  In  the  contract,  the  measure 
of  defendants*  damages  on  the  connterclaim  for 
omitted  work  and  materials,  called  for  by  the 
contract,  was  the  difference  in  the  value  of  the 
building  constructed  or  work  done  and  that  con- 
tracted for,  and  hence  evidence  of  the  market 
value  of  the  building  constructed  was  properly 
admitted. 

_[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  fg  820-825  ^  Dec.  Dig.  {  123.*! 

4.  Evidence  {8  342*)-— A  dhissions— Declara- 
tions OP  Aqent—Ooubse  op  Employment. 
Statements  of  the  owner's  architect,  made 
while  he  was  inspecting  the  building  in  order  to 
advise  the  owner  whether  it  had  been  construct- 
ed according  to  agreement,  were  blndlog  upon 
the  owner,  and  admissible  in  evidence,  in  an  ac- 
tion by  the  contractor  for  the  contract  price,  as 
declarations  of  the  owner's  agent,  made  while  en- 
gaged in  the  woriE  of  his  agency. 

[Ed.  'Sote.—TOT  other  cases,  see  Evidence, 
Cent  Dig.  ||  S83-907 ;  Dec.  Dig.  S  242.*] 

B.  ■Witnesses  (8  248*)  —  Examination  —  Re- 
sponsiveness OF  Answers. 

In  an  action  for  the  value  of  work  and 
materials  for  the  construction  of  a  building,  In 
which  defendant  counterclaimed  for  omitted 
work  called  for  by  the  contract,  defendants'  ar- 
chitect's answer  to  a  question  as  to  the  differ- 
ence in  the  value  between  the  work  and  ma- 
terials in  a  certain  room  as  done  and  as  required 
by  the  specifications  was  that  the  room  was 
worthless  so  far  as  his  purpose  was  concerned, 
and  his  answer  to  a  question  as  to  the  differ- 
ence in  the  value  between  material  used  in  the 
construction  of  the  building  and  the  material 
used  by  the  contractors  was  that  the  contract 
called  for  the  best  material  and  workmanship, 
neither  of  which  was  furnished,  and  that  the 
building  was  damaged  thereby  about  one-third  of 
its  cost.  Held,  that  the  answers  were  not  re- 
sp{>nsive,  and  were  properly  stricken. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Cent.  Dig.  §§  861-863;  Dec.  Dig.  f  248.*] 

6.  Appeal  and  Ebroe  (8  106G*)—H  armless 
Error — Instructions — Abstract  Charges. 

Abstract  charges  are  not  reversible'  error, 
unless  it  is  apparent  that  the  jury  were  misled 
thereby. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  42L'0;  Dec.  Dig.  i  1006.*] 

Appeal  from  Circuit  Conrt,  Coffee  Count? ; 
H.  A.  Pearee,  Judge. 
Assumpsit  by  G.  M.  Lunsford  and  others 


agalnat  P.  T.  Flanlng  and  ottaen.  From  a 
Judgment  for  plaintiA,  defendants  appeaL 
Affirmed. 

The  tenth  assignment  of  error  is  as  fol- 
lows :  "The  court  erred  In  excluding,  upon 
motion  of  the  plalntiflfs,  the  answer  of  wit- 
.ness  Frank  Lockwood,  contained  In  his  dep- 
osition, to  a  question  asked  him  by  defend- 
ant, which  answer  was  all  excluded,  except 
the  following:  The  work,  generally,  was 
Inferior  In  every  respect.'  The  question  was: 
"State  what  was  the  difference  In  the  mate- 
rial used  In  the  construction  of  the  said  build- 
ing, and  the  material  used  by  the  contract- 
ors. State  the  dIfEerence  In  value.*  Answer: 
'The  specifications  called  for  all  materials 
and  workmanship  to  be  of  the  best  qunlity 
throughout,  and  the  workmen  to  be  capable 
in  their  different  lines.  There  Is  no  indica- 
tion that  either  the  best  materials  were  used 
or  that  capable  workmen  were  In  charge  of 
the  erection  of  the  building.  I  should  say 
tbe  building  as  a  whole  was  damaged  about 
one-third  of  Us  cost.  The  work,  generally, 
was  inferior  in  every  respect.*  All  the  an- 
swer but  the  last  sentence  was  stricken  on 
motion." 

The  following  are  the  charges  given:  fl) 
•The  court  charges  the  Jury  that  If.  in  the 
construction  of  the  building,  certain  parts 
of  the  building  according  to  the  plans  agreed 
were  not  constructed,  and  the  jury  believed 
from  the  evidence  that  said  omissions  were 
made  by  agreement  between  plaintiffs  and 
defendants,  and  the  Jury  further  believe  that 
defendants  also  agreed  to  pay  for  the  work 
as  done  the  original  contract  price  notwith- 
standing the  omissions,  then  defendants  are 
not  entitled  to  a  credit  on  the  contract  pri« 
by  reason  of  the  omission.**  (2)  "If  the  con- 
tract was  by  mutual  consent  changed  or  mod- 
ified after  its  execution,  and  the  defendants 
agreed  to  pay  the  original  contract  price  for 
the  building  In  question  as  tbe  same  was  to 
be  built  under  the  changed  contract,  and 
they  did  pay  as  the  price  therefor  the  orig- 
inal contract  price,  and  accept  the  house 
changed  and  different  from  the  house  con- 
templated in  the  original  contract,  then  de- 
fendants are  not  entitled  to  the  difference, 
if  any  there  be,  between  what  it  would  cost 
to  btilld  the  house  according  to  the  original 
contract  and  what  It  would  cost  to  build  it 
according  to  the  contract  as  so  chained." 

J.  H.  Wllkerson,  R.  H.  Arrinfrton.  and 
Claude  Blley,  for  appellants.  J.  F.  Sanders 
and  O.  C  Doater,  for  appellees. 

McCLELtjAy,  J.  This  suit  was  Instituted 
against  appellants  by  appellees,  and  sought, 
as  "original  contractors,"  to  recover  a  sum 
of  money  alleged  to  be  due  appellees  on  ac- 
count  of  work,  done  and  materials  furnished 
In  the  construction  of  a  building,  to  be  used 
as  an  infirmary.  In  Enterprise.    The  plead- 
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Ing  was  In  short  by  consent,  with  leare  to 
give  In  evidence  "all  testimony  that  might 
be  legally  Introduced  If  the  partly  had  filed 
q>eclal  pleadings."  All  pleas  were  withdrawn 
under  this  arrangement 

All  of  the  erroni  assigned,  save  two,  com- 
plain of  mllngs  on  the  admission  and  rejec- 
tion of  erldence.  The  difficulty  of  dealing 
with  such  assignments  where  the  Issues,  be- 
low those  made  by  the  complaint,  are  not 
Bpeclflcally  defined,  Is  apparent.  There  is 
a  sense  of  nncertalnty  In  oonsldaing  In  re- 
view grounds  of  complaint  against  mllngs 
made  where  the  Issues  are  undefined.  The 
practice  of  pleading  In  short  by  consent  la 
time-honored,  and  no  reflection  upon  It  la 
Intended ;  but  the  status  giving  rise  to  mat- 
ters assigned  as  error  Is  always  desired  to 
he  fully  known  when  the  action  below  is  as- 
sailed. 

Gathered  from  the  evidence,  these  seem  to 
be  the  points  of  controversy,  or  rather  ^e 
status  out  of  which  they  have  arisen:  The 
plalntltTs*  claim  was  for  work  and  materials 
done  and  furnished  by  them,  not  Included 
or  embraced  In  the  contract,  for  the  build- 
ing of  the  structure  for  defendants.  This 
sum  was  to  be  arrived  at  by  deducting  from 
the  v^Iue  of  this  work  and  materials  the  sum 
or  value  of  work  and  materials  omitted  In 
consequence  of  agreement  of  the  parties,  or 
resulting  from  alterations  of  the  plans,  etc., 
which  the  contract  anticipated  In  provision 
therefor.  The  plalntlCTs  litigated  their  rights 
upon  this  idea,  and  also  upon  the  theory  that, 
in  this  action,  the  sum  otherwise  demand- 
able  by  them  could  be  tolled,  If  not  absorb- 
ed, by  deduction  of  the  damages  accruing  to 
defendants  because  of  the  failure,  unexcused, 
of  the  plaintiffs  to  perform  the  contract  In  the 
particulars  not  altered  by  mutual  agreement 
or  acquiescence  of  the  parties.  True,  there 
l9  some  Indicia  of  a  purpose  by  plaintiffs  to 
refute  any  idea  of  willingness  to  submit 
plalntlfFs'  recovery  to  the  Influence  of  the 
last-stated  theory ;  but,  notwithstanding,  that 
appears  to  have  been  the  general  trend  of 
the  trial,  as  that  Is  indicated  by  both  the 
parties  litigant.  We  express  no  opinion  upon 
the  question  of  the  propriety  vel  non  of  the 
course  so  mutually  pursued.  It  Is  not  a  mat- 
ter of  Inquiry  here,  in  the  light  of  the  acts 
of  the  parties  in  this  connection  on  the  tri- 
al. On  this  state  of  evidence-made  issues 
we  review  the  rulings  of  the  court  below. 

The  contract  called  for  18-inch  excavations 
for  foundations,  whereas  no^  more  than  6- 
Inch  excavations  were  made.  Lnnsford,  one 
of  the  plaintiffs,  was  asked,  when  testify- 
ing, "Why  were  the  excavations  only  6  Inch- 
es, Instead  of  18  Inches?'  the  court  prop- 
erly allowed  the  question.  If  nothing  more 
appeared  in  the  hill,  the  question  was  Im- 
mediately capable  of  eliciting  a  response  with- 
in the  contract  provisions  for  alterations  by 
agreement  of  the  parties.  When  the  answer 
came  It  tended  to  show  that  an  18-lnch  -ex- 


cavation would  have  offered  a  less  sound 
foundation  than  one  of  6  Inches,  and  also 
that  one  of  the  defendants  stood  by  and  saw 
without  objection  this  deviation  from  tibe 
letter  of  the  contract.  It  was  at  least  open 
to  the  Jury  to  find  from  the  answer  that  the 
defendants  acquiesced  In  the  change  of  foun- 
dation depth.  Hence  asslgnmmts  1  and  2 
are  without  merit 

Pll^n,  defendants'  witness,  was  asked,  on 
his  examination  in  chl^,  this  question: 
"ZMdn't  Iriinsford,  'one  of  the  plaintlfl^  re- 
fuse to  pay  you  In  tail  for  your  services  up- 
on the  ground  that  It  was  not  flrst-class 
work?"  The  bill  recites  that  objection  (atat- 
Ing  no  ground)  was  made  and  the  question 
was  disallowed  by  the  court  The  question 
was  leading,  and  we  ascribe  the  action  of  the 
court  to  that  as  a  sufiSctent  reason  to  avoid 
error.  On  the  Issues  made  as  statedr  It  Is 
evident  that  proof  of  the  market  vslue  of 
the  building  was  properly  admitted,  since 
for  the  damages  claimed  by  defendant,  in 
the  nature  of  counterclaim,  the  measure  of 
the  damages,  ordinarily,  is  the  difference  In 
value  of  the  building  ocmstructed  or  work 
done  and  that  stipulated  for  In  the  contract 
6  €yc.  p.  113.  Accordingly  assign  m^ts  4, 
5,  and  6  cannot  be  sustained. 

Lockwodd  was  shown  to  be  the  architect 
of  the  building,  and  the  statement  of  Lock- 
wood,  sought  to  be  drawn  from  the  witness 
tieatb,  was  uttered,  according  to  some  of  the 
evidence,  while  Lock  wood  was  Inspecting  the 
building  with  a  view  to  advising  defendants, 
as  their  representative,  whether  the  build- 
ing had  been  constructed  according  to  the 
agreement  of  the  parties.  He  was  the  agent 
of  the  defendants  on  the  occasion,  was  then 
engaged  in  the  particular  service  for  which 
he  was  employed,  and  his  declarations  so 
made  were  admissible  and  binding  on  his 
principals.  5  May.  Dig.  p.  549,  subhead  671. 
Assignments  7  and  8  were  without  merit. 

Lockwood,  whose  testimony  was  taken  by 
deposition,  was  asked  by  defendants  the  dif- 
ference In  value  between  the  work  and  ma- 
terfals  in  the  "operating  room"  as  done  and 
that  required  by  the  plans  and  specifications. 
In  response  to  this  question  the  witness  said, 
among  other  things,  that  "the  entire  oper- 
ating room  was  worthless,  so  far  as  serving 
his  purpose  was  concerned."  This  feature 
of  the  answer  was  stricken  on  plaintiffs'  mo. 
tion.  It  was,  obviously,  not  responsive  to 
the  question — had  reference  to  a  matter  en- 
tirely outside  of  it  The  part  stricken  was 
properly  so  treated.  Nor  was  there  error  in 
striking.  In  part,  the  answer  mentioned  in 
the  tenth  assignment  It  was  not  responsive 
to  the  question.  The  question  called  for  a 
comparison  of  value  along  the  line  of  the 
Interrogatory  before  stated,  except  as  that 
difference  related  to  the  entire  building.  The 
answer  was  descriptive  of  the  materials  used 
and  work  done,  but  did  not  assume  to  stats 
the  value,  the  only  matter  asked  for. 
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According  to  the  inslstenoe  of  counsel  for 
appellants,  charges  1  and  2,  i^ven  for  plain- 
tiffs, were  abstract.  It  Is  not  revenlble  er- 
ror to  give  abstract  cba^es,  nnless  it  is  ap- 
parent that  the  jury  was  misled  thereby.  2 
May.  Dig.  G64,  606.  It  Is  not  80  appsrent 
here,  even  assuming  that  the  diarges  were 
abstract,  as  counsel  for  appellant  contends. 

There  Is  no  error  assigned.  The  Jodg 
ment  Is  affirmed. 

Affirmed. 

ANDERSON,  MATFIELD,  and  SATRE, 
JJ.,  concur. 


ALLEX  V.  PIERCa 
(Supreme  Court  of  Alabama.    Dec.  14,  1000.) 

1.  Fbauddlgnt  Conveyances  (f  369*)— Vol- 
UHTABT  Conveyance— Intent  of  Grantee. 

In  an  actloo  to  set  aside  a  voluntary  con- 
veyance by  a  d«btor  to  hia  wife,  the  intent  of 
ttie  grantee  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
CoDveyaaces,  Cent  Dig.  H  520;  Dec.  Dig. 
{  169.*] 

2.  HOBTGAOES  (I  380*)— RnCEDIES  OF  MOBT- 
OAOBI. 

A  mortgage  creditor,  as  against  the  mort- 
gagor, may  sue  in  equity  to  foreclose,  sue  in 
ejectment  to  recover  the  land,  or  sue  on  his  debt 
at  law,  and  he  may  pursae  all  thr(e  remedies 
at  the  same  thne. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  I  1150 :  Dec  Dig.  S  390.*] 

3.  FaAUDUUCNT  CONVEYAKCES  (|  220*)— BEM- 

EDIR8 — Secured  Cbedjtobs. 

Where  a  mortgagee  sues  to  set  aside  a 
conveyance  of  the  debtor's  property  as  fraud- 
ulent, a  grantee  in  such  conveyance  has  no  rigbt 
to  complain  as  to  the  mortgagee's  choice  of  rem- 
edies. 

[Ed.  Note.— For  other  cases,  see  Fraudalent 
CoDveyancea,  Cent.  Dig.  {  626:  Dec  Dig.  S 
220.*] 

4.  Husband  and  Wife  (J  171*)- Wife's  Sep- 
ABATE  Estate— Validity  of  Mortgage. 

Under  Code  1907,  |  4497,  forbidding  a  wife 
to  become  either  directly  or  indirectly  surety 
for  her  husband,  a  mortgage  given  on  the  sep- 
arate estate  of  the  wife  to  ^^re  an  indebted- 
ness of  the  husband  is  void. 

[Ed.  Note. — For  other  cases,  see  Hi'sband  and 
Wife,  Cent.  Dig.  |  678;  Dec.  Dig.  §  ]71.*J 

0.  Fraudulent  Conveyances  (§  263*) — Rem- 
edies—Pleadin  a. 

In  a  proceeding  to  set  aside  a  voluntary 
conveyance  by  a  debtor  to  bis  wife,  the  cred- 
itor bringing  the  action  alleged  that  the  debtor 
had  paid  off  and  discharged  existing  liens  on  the 
property  conveyed.  Held,  that  this  did  not  ren- 
der the  bill  demurrable,  as  such  statement  tend- 
ed to  show  an  attempt  to  defraud  creditors  who 
had  no  lien  upon  the  property  conveyed,  and 
equity  would  not  permit  such  an  expenditure  at 
the  expense  of  the  other  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  H  771-773;  Dec:  Dig. 
I  263.*] 

6.  Fraudulent  Oonvetanceb  (|  211*)— Ac- 
tion TO  Set  Abide  Cohvetahcb— Right  of 
Abbionee  of  Debt. 

It  is  immaterial.  In  an  action  to  set  aside 
a  conveyance  by  a  debtor  of  his  property  to  his 
wife,  what  consideration  was  paid  by  the  com- , 


plainaut  for  the  debt  whidi  Iw  bolda,  as  he 

stands  in  the  place  of  the  assignor. 

[Kd,  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  S  6*8;   Dec  Dig.  I 

7.  Fraudulent  Conveyances  (|  206*)— Wno 

uay  Attack  Convetancb. 

If  a  debtor  conveys  his  property  to  defraud 
future  creditors,  the  conveyance  is  void  as  tO' 
both  future  and  existing  creditors. 

(Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  629;  Doc.  Dig.  > 
20u.*J 

Appeal  from  Chancery  Court,  Montgomoy 
County ;  L.  D.  Gardner,  Chancellor. 

Bill  by  C.  B.  Pierce  against  Eliza  B.  Al- 
len to  set  aside  a  fraudulent  conveyance. 
Judgment  overruling  demurrers  to  the  bill. 
Respondent  appeals.  Affirmed. 

The  bin  alleges,  In  substance:  That  dur- 
ing the  years  1903  and  1901  Charles  A. 
Allen  was  possessed  of  coDSiderable  property 
and  was  conducting  Several  kinds  of  busi- 
nesses In  the  city  of  Monl^omery,  which 
required  the  use  of  considerable  money ;  that 
the  business  was  done  under  the  firm  name 
of  Allen  &  Leak,  but  that  Allen  won  the 
head  of  the  firm  and  the  only  one  having 
any  property  or  credit,  and  that  Allen  used 
bis  credit  for  the  conduct  of  his  business  and 
contracted  large  debts,  up  nntll  about  the 
month  of  May,  1904.  but  that  during  the 
whole  period  he  was  so  conducting  hia  bnsl- 
ness  and  bad  In  view  and  contemplation  Its 
continuance ;  that  the  business  was  one 
which  exposed  him  to  great  risks  flnancially, 
from  the  fluctuations  of  the  market  value  of 
tbe  articles  dealt  in  by  him  and  bis  firm. 
(2)  That  during  said  period  Allen  was  con- 
tinually In  debt,  and  that  the  proceeds  of 
new  debts  contracted  and  new  credits  ex- 
tended were  used  to  take  up  the  older  debts, 
so  that  his  Indebtedness  was  continuing  as 
In  a  running  account,  although  It  might  be 
with  different  persons,  and  that  during  said 
years  of  19C@  and  1904  Allen,  by  himself  or 
by  his  firm,  carried  on  a  continuous  running 
acconnt  with  the  Union  Bank  ft  Trust  Com- 
pany, a  banking  corporation  in  the  dty  of 
Mon^mery,  debits  and  credits  being  entered 
in  the  way  of  a  confinnooa  running  acconnt 
Loans  of  money  were  made  to  him  and  his 
firm  from  time  to  time,  and  were  renewed 
or  ext»ded,  and  new  loans  made;  the  old 
debts  being  takrai  up  by  deposit,  or  new 
loans.  That  iu  the  month  of  May,  19M. 
while  said  business  was  conducted  by  All«i 
with  said  banking  corporation,  he  tditalned  a 
loan  of  f3,000  on  his  promlssoty  note,  due 
Mardi  1,  1905,  payable  to  said  banking  cwn- 
pany,  the  said  money  so  loaned  being  used  to 
pay  the  older  debts  of  said  Allen,  and  to  se- 
cure the  payment  of  said  loans  Allen  cout^- 
ed  to  said  banking  company  a  tract  of  aboot 
250  acres  of  land.  But  oratcw  avers  that  the 
land  did  not  beloiv  to  <^  A.  Allen,  bnt  be- 
longed to  bis  wife,  Eliza  B.  Allen,  who  was 
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bx  Uie  poMoeaton  of  tbe  ume,  and  eaSvytag 
the  rents  and  proflta  thereof,  and  tbat  the 
said  debt  was  the  IndlTldokl  debt  of  C.  A. 
Allen,  for  wblcb  his  wife  was  not  re^xmalble, 
and  that,  lUthonsb  his  wife  ]<c^ned  In  the  con- 
vince with  him  to  the  said  banking  com- 
plany,  she  did  not  thwel^  pass  her  rl^t  and 
title  to  the  same  to  said  tmst  company;! 
and  orator  fnrthw  arm  that  afterwards  all 
the  Interest  of  said  C.  A.  Allen  and  Eliza  B. 
Allen  In  said  260  aores  of  land  was  sold  to 
pay  the  decree  In  said  cause  In  a  snlt  In  the 
dty  conrt  of  Mtmtgomery  in  wUch  the  said 
C  A.  Allen  and  Bllsa  B.  Allen  were  parties. 
<3)  Tbat  duriiv  siUd  period  of  business  of 
the  said  trust  company  and  some  time  prior 
tbereto,  or  dnring  the  month,  of  May.  1901, 
the  said  O.  A.  Allen  conceived  and  undertook 
a  scheme  of  hindering,  delaying,  or  defraud- 
ing his  credltOTS,  and  partlcnlarly  persons 
who  iptght  thereafter  extend  credit  to  him, 
Including  said  trust  company,  and  In  pursu- 
ance of  said  scheme^  by  deed  bearing  date  Oc- 
tober, 1903,  conveyed  all  tbe  visible  and  tan* 
gible  properly  to  his  wife,  Eliza  B.  Allen,  up- 
on consideration  of  love  and  aflTectlon  only. 
<A  copy  of  the  deed  is  attached  as  an  ex- 
hibit) It  is  further  all^^  that  there  was 
DO  ostensible  diange  In  the  possession  at  said 
property  upon  tbe  conveyance  being  made, 
and  that  the  conveyance  was  withheld  frtun 
registration  until  the  24th  day  of  April.  190S, 
when  It  was  hurriedly  registered  Just  In  time 
to  anticipate  the  rendition  of  judgments  and 
liens  thereof  In  suite  pending  against  the  said 
C.  A.  Allen ;  and  orator  avers  that  said  deed 
was  not  executed  and  delivered  on  the  day 
of  Its  date,  but  long  afterwards,  and  was 
antedated  and  held  from  delivery  for  the  bet- 
ter carrying  ont  of  the  fraudulent  scheme 
of  hindering,  delaying,  and  defrauding  cred- 
itors. (4)  That  the  property  so  conveyed  by 
Allen  to  his  wife  was  at  the  date  of  ddlvery 
to  her  Incumbered  with  liens  for  large 
amonnte  of  money,  and  after  such  delivery 
became  further  Incumbered  for  large  amounts 
of  money,  the  same  being  debts  of  tbe  said 
C  A.  Allen,  and  tbe  amount  of  the  Incum- 
bency being  about  $10,000;  and,  in  order  to 
protect  said  property  conveyed  in  said  deed 
for  bis  said  wife,  Allen  nsed  $10,000  or  oth- 
er large  sum  of  bis  own  money  to  pay  said 
Hens  and  Incnmbrances,  some  of  which  pay- 
mente  were  made  after  the  creation  of  the 
said  debt  to  the  said  trust  company,  and  all 
of  which  amounted  to  and  were  Intended  to 
be  acts  to  binder,  delay,  and  defraud  cred- 
itors of  said  C.  A.  Allen,  Including  said  trust 
company.  That  said  Eliza  B.  Allen,  being 
a  volunteer,  had  no  right  to  claim  that  the 
-estate  cl  said  C.  A.  AUen  left  In  his  hands 
should  be  used  to  clear  such  property  of  said 
incumbrances,  and  the  use  of  the  money  of 
«aid  C  A.  Allen  for  that  purpose  amounted 
to  a  new  fraudulent  conveyance  of  the  date 
of  the  said  respective  transaction.  That  by 
Srfld  conv^ances  to  said  Ellxa  B.  Allen  the 


said  a  A.  AUen  divested  himself  of  all  of  his 
property,  leaving  him  an  insolvent,  carrying 
on  business  and  contracting  debts  upon  tbe 
ai9uent  ownership  of  an  estate  when  he  had 
not  a  dollar.  A  transfer  ct  the  company^ 
debt  to  orator,  O.  E.  Pierce,  is  then  alleged, 
and  It  Is  further  alleged  that  orator  recov- 
ered a  judgment  against  AUen  In  the  dty 
court  of  Montgomery  on  the  2Btb  day  of 
March.  1907,  for  $8,682.70^  and  on  the  10th 
day  an  execution  was  issued  on  said  judg- 
ment, placed  in  the  hands  of  the  sheriff  of 
Mtmtgomery  county,  and  on  the  12th  day  of 
August,  1907,  returned  **No  property  found," 
and  that  the  judgment  Is  still  due  and  un- 
paid. It  is  then  allGfled  that  about  three 
months  prior  to  the  filing  of  the  bill  a  A. 
Allen  darted  this  life  leaving  no  estate^  and 
that  no  admlnistrater  has  been  ai^iolnted. 

The  prayer  Is  fiv  the  appdntment  of  an 
administrator  ad  litem  on  the  estate  of  said 
O.  A.  Allen,  and  tiiat  such  administrator  .and 
Elisa  B.  Allen  be  made  parties  reapondoit, 
and  that  orator's  debte  be  ascertained,  and 
that  the  iM>operty  described  In  fb»  deed  made 
In  the  exhibit  be  condmned  to  pay  the  debts, 
and  that  the  conveyance  to  said  Elisa  B.  Al< 
len  be  dedared  to  be  fraudvloit  and  void. 

The  demurrers  were:  "(1)  That  the  bill 
shows  that  the  debt  alleged  to  be  due  com- 
plainant by  0.  A.  Allen  is  secured  by  the 
mortgage,  whldi  was  accq>ted  as  suffldent 
security,  and  can  be  realised  thereon,  and 
ttiat  tbe  deed  from  Allen  to  hfs  wife  does  not 
hlndw,  delay,  or  defrand  him  in  collecting 
his  debt  (2)  The  bill  seeks  to  aid  the  cause 
of  complainant  against  this  deftodant  by  set- 
ting up  coverture  of  dtfendant,  which  is  a 
matter  personal  to  her,  and  whldi  she  can 
waive  if  she  sees  fit  (3)  Being  construed 
against  tbe  pleader,  the  bill  shows  that  it 
was  many  months  after  the  execution  of  tbe 
deed  attached,  and  not  until  May,  1904,  that 
Allen  conceived  and  undertook  a  scheme  to 
defraud  his  creditors.  (4)  Tbe  UU  fails  to 
show  Uiat  any  considentlon  was  given  by 
complainant  for  the  asslgnmoit  to  him  of  the 
debt  upon  which  this  suit  is  based,  or  tbat 
at  tbe  time  of  the  transfer  he  was  not  in- 
formed of  the  claim  of  Oils  defendant  under 
the  deed.  0S)  The  bill  avers  that  the  prop- 
erty conveyed  to  Ellsa  B.  Allen  was  Incum- 
bered with  large  llois,  which  were  discharged 
by  G.  A.  Allen,  but  falls  to  specify  such  liens, 
either  in  character,  amount,  by  whom  held, 
or  in  any  way  sufficient  to  enable  this  de- 
fendant to  answer  the  allegations  intelligent- 
ly. <6)  Tbe  bin  shows  that  the  liens  dis- 
charged were  debte  of  O.  A.  Allen  which  he 
had  a  right  to  pay."  There  were  other  de- 
murrers to  certain  parte  of  tbe  bill,  not 
necessary  to  be  set  out 

Marks  &  Sayre,  for  app^ant  Gunter  & 
Gunter,  for  appellee^ 

DOWDEIvIi,  C.  J.  The  bill  in  this  case  is 
by  a  judgment  creditor,  after  a  return  of 
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"Xo  propert7  foond"  an  ftxecutlon.  to  sub- 
ject assets  of  the  judgment  debtor.  In  tbe 
bands  of  an  alleged  fraudulent  grantee,  to 
tbe  payment  of  tbe  Judgment  Tbe  convey- 
ance assailed  is  one  by  tlie  busband  to  tbe 
wife,  the  expressed  consideration  being  love 
and  BfTection.  Tbe  cwiTeyance  Is  a  volun- 
tary conveyance,  and  in  snch  a  case  It  Is  not 
necessary  to  all^  and  prove  a  fravdulent 
lnt«it  as  to  the  grantee.  It  is  sufficient  to 
show  such  Intent  as  to  the  grantor.  McFad- 
<Un  T.  McFaddin,  184  Ala.  342,  82  South.  710; 
McGehee  v.  Imp.  ft  Trad.  Klat.  Bank,  03  Ala. 
196,  0  South.  734;  Seals  v.  Robinson.  75  Ala. 
871 :  Pickett  V.  Pipkin.  G4  Ala.  520. 

A  creditor  whose  debt  Is  secored  by  a  mwt- 
gage  Is  mA  confined.  In  hia  remedies  for  the 
M^ectlon  of  his  debt,  to  tbe  enforcement  of 
his  security,  though  the  same  may  be  ample 
to  that  end.  As  a^lnst  his  debtor  Uie  mort- 
gagee of  land  has  three  remedies,  any  one  of 
whieh  be  may  pursue,  or,  as  for  that  matter, 
be  may  pursue  all  three  at  one  and  the  same 
time.  He  may  file  bis  blU  In  equity  to  fore- 
close the  mor^ge,  sue  In  ejectment  for  tbe 
recovery  of  tbe  land,  and  sue  on  his  debt 
at  law.  I>avar8  Heirs  v.  UcIxxAfiar,  1  Ala. 
708;  Roper  v.  IfcCook.  7  Ala.  323;  Half- 
man  T.  Ellison,  51  Ala.  549;  Tncker  v. 
Adams,  62  Ala.  2B8;  Mlcou  v.  Ashurst,  65 
Ala.  007;  Scott  v.  Ware,  05  Ala.  183,  Here 
the  creditor,  as  he  has  the  right  to  do.  Is 
pursuing  the  last  of  the  above-named  reme- 
dies, and  against  which  a  grantee  In  an  al- 
leged fraudulent  conveyance  by  the  debtor 
has  no  right  to  complain. 

It  Is  stated  in  tbe  bill  that  the  mort- 
gage secnrlty  held  by  the  complainant  was 
given  for  the  debt  of  the  husband  and  upon 
the  separate  estate  of  the  wife.  Such  a 
mortgage  Is  void  (Code  1907.  §  4497;  Rich- 
ardson V.  Stei^ens,  114  Ala.  238,  21  South. 
949,  and  other  cases  dted  In  brief  of  conn- 
sel) ;  and  for  this  reason  the  complainant 
would  be  jmtlfled  In  abandoning  such  se- 
curity and  in  pursuing  the  remedy  adopted 
in  the  present  Instance. 

The  averments  In  the  bill  that  the  debtor, 
subsequent  to  bis  voluntary  conveyance  to 
his  wife,  paid  off  and  discharged  existing 
liens  on  the  conveyed  property,  do  not  render 
the  bill  demurrable.  Such  statements  are 
In  keeping  with  other  allegations  of  Intent 
to  defraud.  While  tbe  debtor  had  the  right 
to  apply  his  money  to  the  payment  of  those 
creditors  who  held  liens  upon  the  property 
conveyed  by  him  to  his  wife,  the  result  of 
which  was  to  enhance  the  value  of  the  estate 
In  the  wife  by  the  discharge  of  the  Hens,  yet 
in  equity  and  good  conscience  this  could  not 
be  permitted  to  be  done  at  the  expense  of 
bis  other  creditors.  In  principle  there  can 
be  no  difference  between  this  and  the  permit- 
ting of  tbe  debtor  to  une  his  funds  In  erecting 
a  building  or  other  improvement  upon  tbe 
land  of  his  wife.  In  fraud  of  his  creditors. 


It  Is  Immaterial  what  oonalderatlon  tbe 
complainant  paid  for  the  debt  sued  od.  Id 
tbls  req>ect  be  stands  in  the  sboea  ct  his 
transferror. 

Tbe  bill  allies  a  scheme  on  the  part  of  the 
debtor  to  defraud  future  credltfwa  in  the 
making  of  tbe  conv^ance  assailed.  If  this 
Is  true,  the  conveyance  Is  void  as  to  both 
future  and  existing  creditors. 

In  Its  Ifwt  analysis,  tbe  bill  Is  nothing  more 
nor  less  than  one  by  a  creditor  to  set  aside 
a  fraudnloit  conv^ance,  and  to  snbject  the 
property  conveyed  to  tbe  payment  ct  debts. 
Tbe  demnrr»a,  In  onr  f^inlon,  are  not  mil 
taken.  The  chancellor  committed  no  error 
In  overruling  them,  and  his  decree  will  be 
affirmed. 

Affirmed. 

SIMPSON.  MAXFIELD.  and  McCLEIXAN. 
JJ.,  concur. 


HUTGE  V.  McNERNET. 
(Supreme  Court  of  Alabama.    Nov.  IS,  1909.) 

1.  Masteb  and  Servakt  (5  25G*)— iKjrnT  to 
Sebvant— Complaint— Breach  of  Common- 
Law  Duty. 

The  count  of  a  compIaiDt  in  an  action  by  a 
servant  against  a  master  for  injury  from  the  nil 
of  a  ladder  from  a  defect  therein,  alleging  that 
defendant  was  engaged  in  the  businesa  of  dmng 
certain  work  in  the  erection  of  a  building,  aod 
used  therein  tools,  implements,  and  appliances  of 
various  kinds,  including  ladders,  and  that  plain- 
tiff was  an  employ^  of  defendant  in  such  work, 
and  that  it  was  the  duty  of  defendant  to  have  ia 
Ba\t\  building  and  said  business  ^ood  and  safe 
tools,  implements,  and  appliances,  is  for  a  breacti 
of  the  common-Jaw  duty  in  respect  o(  famish- 
ing instrumentalities  employed  In  tbe  hosioeu 
of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  809 ;  Dec  Dig.  S  256.*] 

2.  PlEADINO  (5  8*)  — INJURT  TO  SXBVAIIT  — 

NEai,IQENCE--CONCI,II  SIGNS. 

General  averments,  practically  eonclurions. 
of  negligence,  in  the  complaint  in  an  action  by 
a  servant  against  his  master,  are  suflioient 

[Ed.  Note.— For  other  cases,  see  Pleadii^ 
Cent.  Dig.  i  13:  Dec.  Dig.  I  8  Xegligeace, 
Cent.  Dig.  I  182.] 

3.  Master  ano  Servant  (S|  101.  102*)— Mas- 
ter's DUTT  —  FUBNISIIINO  InSTBUUENTAU- 
TIES. 

The  measure  of  the  master's  common-lav 
duty  to  the  servant,  as  to  furnishing  instrumen- 
talities employed  in  tbe  businea^  Is  not  to  fDr* 
nish  ROod  and  safe,  but  only  reasonably  safe  and 
suitable.  Instrumentalities. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  171i  173.  181:  Dec.  Dig. 
§S  101,  102.»] 

4.  Mastek  and  Servant  (8  258")— Iwjubt  to 
Skbvant— Complaint— CONNECTING  De*ect 
AND  Result. 

The  complaint  for  injury  to  a  servant,  arei^ 
ring  a  defective  condition  of  a  ladder,  and  injury 
to  plaintiff  in  consequence  of  the  foiling  of  the 
ladder,  must  also  connect  the  falling  wllh  the 
alleged  defect. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  S3&;  Dec.  Dig.  | 
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Sl  MAsrBB  AND  Servant  (8  258*)— Injort  to 
Sksv ANT  —  Defective  iNsiBTJicENTJULmES— 
Complaint. 

The  complaiot  for  injury  to  a  servant,  based 
on  breach  of  the  master's  common-law  duty  in 
respect  to  furnishing  Inst  rumen  talitles  employ- 
ed in  the  master's  duty,  while  showing  that  lad- 
ders were  a  part  of  defendant's  business  appli- 
ances, and  that  it  was  defendant's  duty  to  fur- 
nish them,  and  that  "a  ladder  in  said  busiDeas" 
fell,  to  plaintiff's  injury,  does  not  thereby  suf- 
ficiently show  that  sach  ladder  was  one  furnish- 
ed or  provided  by  the  master,  necessary  to  make 
him  liable. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  CenL  Dig.  |  819;  Dec.  Dig.  |  2S8.*j 

6.  MilsTER  AND  Servant  ^  107*)— 'Injubt  to 
Servant  —  Ehpex»tsr*b  Liabiutt  Aot~ 

"PlANT." 

A  ladder  used  by  a  master  in  pursuit  of  his 
business  as  a  contractor,  engaged  In  the  con- 
struction of  a  building,  is  a  part  of  his  "plant," 
within  the  liability  act  {Code  1901,  %  3010,  subd. 
1),  providing  that,  when  a  servant  is  injured 
in  the  business  of  the  master,  the  master  is 
liable,  as  If  the  servant  were  a  stranger,  when 
the  injury  is  caused  by  a  defect  in  the  condi- 
tion of  the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  the  business  of  the 
master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  200;  Dec.  Dig.  S  107.* 

For  other  definitions,  see  Words  snd  Phrases, 
vol.  e,  pp.  5400,  5401 ;  voL  8,  p.  7755.] 

7.  Master  and  Servant  (J  258*)— iNjtrRT  to 
Servaniv-Defect  in  Plant— Complaint. 

The  count  of  a  complaint  in  an  action  under 
the  employer's  liability  act  (Code  1907,  S§  3910- 
3013)  for  injury  to  a  servant,  averring  that  the 
defect  in  a  ladder,  which  fell,  causing  the  in- 
jury, consisted  in  its  being  "round  at  the  euds" 
and  not  being  braced,  and  in  coDsequence  that 
the  ladder  was  liable  to  slip  and  fall,  does  not 
show  a  defect  per  ee,  as  matter  of  law,  though 
it  Im  averred  to  be  a  defect,  without  the  sur- 
rounding conditions,  the  angle  at  which  it  stood, 
and  the  character  of  the  rest  being  shown. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  825 ;  Dec.  Dig.  8  258.*] 

Appeal  from  I^w  and  Equity  Conrt,  Mobile 
County;  Seffold  Bemey,  Judge. 

Action  by  John  McNemey  agaliMt  Charles 
L*.  Huyck  for  injuries  received  while  engaged 
in  doing  the  work  for  which  be  was  employed. 
Judgment  for  defendant,  and  plaiutlff  ap- 
peals. Reversed  and  remanded. 

The  complaint  was  as  follows : 

Count  1 :  "Plalntur  claims  of  defendant  the 
sum  of  fl0,000  damages,  for  that  on,  to  wit, 
the  25th  day  of  August,  .1907,  the  defendant 
was  engaged  In  the  business  of  doing  the 
cement  work  In  connection  with  erecting  a 
certain  seven-story  brick  building  on  Com- 
merce street  In  tfae  city  of  Mobile,  Alabama; 
and  used  In  said  business  tools,  implements, 
and  ap^lancM  of  various  kinds,  snch  as 
saws,  hammers,  planers,  and  ladders;  that 
plaintiff  was  employed  by  the  defendant  to 
work  in  or  <m  said  building,  and  was  so  work- 
ing at  the  time  he  received  the  Injuries 
herein  complained  of,  and  therefore  It  wan 
the  duty  of  said  defendant  to  have  In  said 
building  and  said  business  good  and  safe 
tools.  Implements,  and  appliances;  that  on. 


to  wit,  the  25th  day  of  August,  1907,  while 
the  plaintiff  was  In  said  building  engaged 
in  the  proper  discharge  of  his  duties  for  the 
defendant,  a  ladder  In  said  bnslness,  and 
upon  which  plaintiff  was  descending  from  the 
roof  of  said  building  to  the  Se^'enth  floor, 
fell  while  plaintiff  was  thereon,  and  violently 
threw  plaintiff  to  the  (burth  floor  of  said 
building,  thereby  breaking  one  of  plaintiff's 
shoulders,  Injuring  his  bade,  breaking  his 
leg.  Injuring  his  head,  and  otherwise  Injuring 
and  wounding  him,  and  plaintiff  suffered 
great  mental  and  physical  pain,  and  was  ren- 
dered unable  for  a  long  time  to  work,  and 
was  pnt  to  great  Inconvenleiu^  and  trouble 
and  expense  for  medicine  and  medical  atten- 
tion In  his  efforts  to  heal  up  and  cure  said 
wounds  and  Injuries.  And  plaintiff  avers 
and  alleges  that  the  wrongs  and  injuries  com- 
plained of  were  suffered  because  of  the  wrong 
or  ncfiltsmce  of  the  defendant  in  having  In 
said  building  in  said  business  said  ladder 
upon  which  he  was  descaiding,  whldi  laddw 
was  defective,  ont  of  order,  and  unsafe,  and 
unfit  to  be  in  said  business,  and  which,  but 
for  the  want  of  proper  care  and  diligence, 
wonld  have  been  known  to  the  defendant." 

Count  S :  'Tlaintlff  claims  of  the  def^dant 
the  further,  sum  of  910,000  as  damages,  for 
that  on  or  about  tfae  26th  day  of  August,  19OT, 
defendant  was  engaged  in  the  business  of  do- 
ing the  cement  work  in  connection  with  erect- 
ing a  seven-story  brltft:  buOdIng  on  Commerce 
street  in  Uie  city  of  Mobile,  known  as  ttie 
'Hunter  Building,*  and  In  connection  there- 
with and  as  accessory  thereto  the  defoidant 
was  using  a  certain  ladder  for  the  purpose 
of  aiding  his  employes  to  ascoid  from  the 
seventh  floor  to  the  roof  of  said  building  and 
to  descend  from  the  roof  to  the  seventh  floor 
of  said  building.  Plaintiff  alleges  that  on 
said  day  he  was  in  tfae  employ  of  defendant, 
and  was  engaged  In  working  in  or  on  said 
building  under  said  employment,  and  that 
while  In  the  discharge  <tf  fals  duUes  It  became 
necessary  fbr  him  to  descend  on  said  ladder 
from  the  roof  of  said  building,  and  while  he 
was  engaged  in  or  about  descending  on  said 
ladder  it  slipped  and  fell,  and  violently  threw 
plaintiff  to  the  fourth  story  of  said  building, 
and  as  a  proximate  coiuequence  thereof  [here 
follows  same  allegation  of  Injuries  as  In  first 
count].  Plaintiff  alleges  that  his  said  wounds 
and  Injuries  were  caused  by  defects  in  the 
conditions  and  ways,  works,  machinery,  or 
plant  connected  with  or  used  in  said  business 
of  the  defendant  as  aforesaid,  which  defect 
consisted  In  this :  l^t  the  ends  of  the  lad- 
der upon  which  defendant  was  descending 
were  round  at  tfae  -bottom,  and  thereby  ren- 
dered said  ladder  liable  to  slip  and  fall,  and 
said  ladder  was  not  braced  to  prevent  It  from 
slipping  and  falling,  which  defects  arose  ftom, 
or  bad  not  been  discovered  or  remedied  owing 
to,  the  negligence  of  the  defendant,  or  of 
some  person  In  the  service  of  defendant  In- 
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trusted  by  the  defendant  witb  the  duty  of 
Beeing  that  the  ways,  works,  machinery,  or 
.plant  were  In  proper  condition." 

Count  4:  Same  as  3,  down  to  and  includ- 
ing the  statement  of  the  wounds  and  injuries, 
and  the  allegation  is  that  the  ladder  was  de- 
fective on  and  down  which  plaintiff  was  en- 
4eavorlng  to  descend,  and  that  the  defect 
jLtoBB  from  or  had  not  been  discovered  and 
remedied,  etc. 

Count  6 :  Same  as  the  third  count,  down 
to  and  including  the  list  of  injuries,  with  the 
allegation  that  the  injuries  were  caused  by 
reason  of  a  defect  In  the  condition  of  the 
-ways,  works,  etc,  and  the  defect  consisted 
in  the  fact  that  the  ladder  down  which  plain- 
tiff had  to  descend  was  not  braced  so  as  to 
jireveiit  its  slipping  and  falling,  with  the  al- 
legation that  the  d^ect  arose  from  or  had 
not  been  discovered  through  negligence,  etc., 
AB  in  count  3. 

The  tenth  ground  of  demurrer  to  the  first 
count  Is  tliat  said  count  does  not  allege  any 
negligence  on  the  part  of  this  defendant  In 
falling  to  provide  a  reasonably  safe  ladder 
for  the  purpose  of  Its  said  bhsiness.  The 
sixth  ground  was  as  follows:  "Because,  for 
aught  that  the  said  count  sbows,  the  falling 
of  said  ladder  was  caused  by  extraneous  clr- 
-cumstances  or  the  acts  of  other  parties."  The 
-eighth  ground  is  because  said  count  does  not 
show  that  the  ladder  was  provided  by  this 
defendant.  (11)  "Hecause  said  count  does 
not  show  any  negligence  proximately  causing 
the  injuries  complained  of."  The  Qrst  ground 
of  demurrer  Is  that  the  counts  do  not  show 
that  the  Injury  was  caused  by  reason  of  any 
-defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or  used 
in  the  bnsiaess  of  the  defendant 

R.  W,  Stoats,  for  appellant  Fltts  &  Leigh, 
for  appellee. 

HcCXELLAN,  J.  The  first  count  la  not 
drawn  to  declare  a  liability  under  the  liabili- 
ty act  It  Is  for  a  breach  of  the  common-law 

-duty  In  respect  of  furnishing  Instrumentalities 
employed  In  the  business  of  the  master.  1  La- 
hatt,  a  22a,  23,  and  notes ;  Ryan  v.  Miller,  12 
Daly  (N.  T.)  77.  It  Is  sufficient  In  Its  general 
averments— practically  conclusions— of  ne^^l- 
gence.  Laughran  r.  Rrewer,  113  Ala.  600,  21 
South.  415,  among  many  others.  While  suffi- 
cient in  this  particular,  it  is  deficient  In  oth- 
er particulars.  The  measure  of  the  master's 
duty  In  this  regard  is  not  to  fnmlsb  good  and 
safe  Instrumentalities,  but  that  he  shall  fur- 
nish instrumentalities .  reasonably  safe  and 
suitable,  such  as  a  prudent  man  would  fnr- 
nish  if  hte  own  life  were-  exposed  to  the  dan- 
ger that  m)ald  result  from  luisultable  or  un- 
safe appliances.  1  Labatt,  |i  22a,  23,  24,  and 
ftuthorides  cited  in  notes;  Metlweatber  v, 
Soyre  BUn.  Co..  40  South.  016.  This  count  de- 

-dares  too  high  a  degree  of  duty  in  the  prem- 
ises.  The  tenth  ground  of  demurrer  should 

iba,ye  be«i  sustained. 

While  averring  the  injury  of  the  plaintiff 


In  consequence  of  the  falling  of  the  ladder. 

the  count  does  not,  expressly  or  by  aTerment 
of  facts,  connect  the  falling  of  the  ladder  with 
the  alleged  defective  condition  thereof.  Non 
constat,  though  defective.  It  might  have  fallen 
from  other  cause  or  causes  than  Its  defective 
condition.  It  is  the  pleader's  duty  to  at  least 
trace  his  Injury,  for  proximate  cause,  to  the 
event  and  the  negligence  producing  the  Inju- 
ry. Had  it  been  averred.  In  a  prtqMr  manner, 
that  the  falling  of  the  ladder  resulted  from 
the  defective  condition  thereof,  the  objections 
pointed  out  by  the  sixth  and  eleventh  grounds 
of  demurrer  would  not  have  been  well  t-akeu. 
These  ^ould  have  been  sustained. 

In  order  to  bring  an  act  or  omission  of  a 
master  within  the  breach  of  the  duty  declared 
on  In  the  first  count,  it  is  obviously  essential 
that  the  Instrumentality  alleged  to  have  been 
out  of  order,  unsafe,  or  unfit  should  be  one 
furnished  or  provided  by  the  master.  Cod- 
strulng  the  count  most  strongly  against  the 
pleader,  it  was,  In  this  particular,  not  cer- 
tainly averred  that  the  ladder  In  question 
was  one  furnished  or  provided  by  the  master. 
It  cannot  be  left  equivocal  and  yet  withstand 
appropriate  demurrer.  It  does  appear  that 
ladders  were  a  part  of  defendant's  business 
appliances,  ' etc.,  and  that  the  duty  was  to 
furnish  them ;  but  when  the  pleader  came  to 
deal  with  this  particular  ladder,  complained 
of  as  being  defective,  the  means  of  exprpssioo 
employed  was  that  "a  ladder  In  said  business" 
fell  to  plaintiff's  hurt.  The  ladder  may  have 
been  furnished  or  provided  by  another  than 
the  master,  or  the  master  may  have  been  ig- 
norant of  its  presence,  and  still  the  ladder 
may  have  been  "in  said  business"  on  the  occa- 
sion plaintiff  was  injured.  The  eighth  ground 
of  demurrer  pointed  this  objection,  and  it 
should  have  been  sustained. 

Other  grounds  assailing  the  first  count 
seem  to  proceed  on  the  theory  that  the  count 
was  a  declaration  under  the  liability  act 
(Code  1007,  IS  3010-301^,  and  were,  henc^ 
inapt 

Count  2  was  withdrawn.  The  remaining 
counts,  3,  4,  and  5,  were  all  Intended,  as  ap- 
pellee asserts,  to  charge  liability  under  buI>> 
division  1  of  the  liability  act  Code  1907, 
I  3910. 

The  chief  question  raised  by  the  demurrers 
to  these  counts  is  whether  a  ladder  connected 
with  or  used  In  the  business  of  a  contractor 
engi^ed  at  the  time  In  constmcUi^  a  build- 
ing is  a  part  of  the  ways,  works,  machinery, 
or  plant  of  such  contractor's  buslnesK  Tbt 
plaintiff  seems  to  rest  the  soundness  of  his 
pleading.  In  this  particular,  upon  the  propo- 
sition, alone,  that  the  ladder  was  s.  put  of 
the  "plant"  In  effect  granting  that  It  was  sot 
a  part  of  the  ways,  works,  or  machinery. 
The  inquiry,  then,  narrows  to  this:  Whether 
the  ladder  was  a  part  of  the  ''plants  of  the 
defNidant  If  not  the  demurrer  should  have 
been  sustained;  otherwise,  was  w^  ovei^ 
ruled. 

The  demurrant  relies  npcm  Gross'  Gnt,  97 
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Ala.  220.  12  Soath.  86,  Brooks'  CaM.  84  Ala. 
m  4  South.  280,  dementa'  Case,  127  Ala. 
lae,  28  Sontb.  M8»  Mpore^a  Oaae,  128  Ala.  4SB, 
29  South.  600,  and  Barton's  Case,  97  Ala. 
240^  12  Sonth.  88;  all  aave  the  laat  belns  ad- 
jndlcatltHis  muttoned  and  exiHwady  donhted 
In  aonndneaa  In  the  more  recent  annonnce- 
ment  made  In  8.-&  8.  ft  L  Go.  t.  MdUey,  180 
Ala.  425,  86  Booth.  181.  It  la  erldent  that 
onr  prarlona  dedstona,  dleeo— od  In  the  Moh- 
ley  Oaae^  If  followed,  wonld  have  led  to  a  rul- 
Ing  on  the  demoner  to  the  sixth  coont  op- 
posed to  that  i^onotmced  proper  therein.  In 
ahor^  both  the  MoUey  Caae^  on  the  one  hand, 
and  the  Gross  Case  and  the  others  menttoied, 
on  the  oUtier  hand,  cannot  stand.  Th^  are 
oppoaeS.  We  ttierefore  conclude  on  this 
qneatlon.  In  accord  with  the  latter,  and  as  ap- 
pmra  to  na,  with  tba  sounder,  doctrine  of  the 
MtoUej  Case.  A  ladder,  oaed  hj  a  master  In 
poranlt  of  hia  hnslneaa  as  a  contractor  en- 
gaged In  the  constmctlon  ot  a  buUdlnK,  la  a 
part  of  anch  contractors  plant  See  2  Labatt; 
I  066e  and  note ;  Id.  |  67ld,  and  note. 

The  third  covnt  avers  that  the  defOct  In 
the  ladder  consisted  In  1^  bring  "round  at 
tlie  mda,**  and.  In  amseqnaice,  tiiat  said  lad- 
dw  was  liable  to  slip  and  All,  and  that  It 
was  not  braced  to  prevent  It  from  slipping 
and  filling.  The  first  ground  of  the  demur- 
rer diallenges  the  cowit  as  showing  a  defect 
The  itegree  of  care  and  diligence  dve  from 
tile  master,  in  this  connection,  is  no  greater 
than  at  common  law.  2lAbattf672.  Wh^- 
«r  the  aTcrment  Is  too  nncotaln  In  ascribing 
the  dtf  ect  to  the  ladder  alone,  w  to  Qie  man- 
ner of  Its  ns^  ta  to  boUi,  mlfl^t  or  might  not 
be  a  question;  but  the  denmrrer  doea  not 
ralae  It;  and  It  Is  not  omsldered. 

Common  knowledge  suggests  that  a  ladder 
with  round  mds  maj  or  may  not  be  unsafe 
or  unanltaUe,  and  its  emiri<9ment  In  the  bnsl- 
nesa  of  a  building  contractor  a  breach  of  his 
du^.  It  might  be  nnsafft  and  unsuitable 
when  rested,  at  the  bottom,  on  one  character 
or  condition  of  suppwt,  and  safe  and  suitable, 
within  duty,  when  reated  <m  anottiw ;  or  the 
Affmer,  rather  than  the  latter,  when  arranged 
wttti  greater  ani^e  to  the  level  of  Its  base; 
or  the  latter,  when  set  at  a  perfect  ri^t  an- 
1^  to  tha  levri  oC  a  base  paralltil  with  the 
ground— uiy  one  of  the  altematLvea  beln^  as 
of  course,  immediately  affected  by  the  fact 
whether  the  rest  bottom,  of  the  ladder  was  a 
amooth,  rieek,  rough,  or  slopli^  surface  Oth- 
er conditions  of  sultableneea  and  safety  might 
be  Imitanced.  Those  stated  will  suffice  to  in- 
dicate our  view  that  the  d^^  of  care  and 
diligence  reanlred  may  be  entirely  met,  even 
though  the  ladder's  aids  are  rounding,  and 
tliongh  It  waa  not  braced  to  forestall  its  lia- 
bility, under  some  drcumstances,  to  slip  and 
fall.  In  alunrt  In  the  absence  ot  avorment 
ahowlng  that  the  laddw,  with  rounding  ends, 
was  so  placed,  In  respect  of  ani^e  and  rest 
and  the  character  thereof,  as  to  indicate  a 


la<^  of  enrdse  ot  the  prudence  and  care  and 
diligence  required  of  the  master.  It  cannot  be 
held  that  the  condition  deacribed  in  count  6 
waa  per  se,  as  matter  of  law,  a  defect  In  the 
plant  of  Uie  master.  Not  bring  per  se  a  de- 
fect the  pleader's  ridlgatlon  was  to  show  by 
arermoit  that  In  the  employment  ot  audi  an 
Instrumentality,  as  count  8  deecribea,  the  de- 
gree of  care  and  diligence  renulred  was  not 
met  Hut  which,  as  described,  may  not  be 
a  defect,  cannot  be  pronounced  a  dtfect  sim- 
ply became  the  pleader  denomlnatea  it  a  do- 
feet  The  condition  deaetlbed  refutes  the 
conclusion  the  pleader  draws.  Porthermore, 
no  fact  la  averred  wherefrom  It  must  be  con- 
clnded  that  a  duty  to  brace  the  ladder  arose 
on  this  occasion.  If  that  duty  waa  alone  ex- 
pected and  intended  to  be  predicated  upon 
the  rounding  ends  ot  the  ladder,  that  must 
as  we  have  seen,  depend  upon  circumstances, 
of  which  there  Is  not  ^peravwment  These 
considerations  lead  to  the  conclusion  tiiat  the 
firat  ground  of  donnrrer  should  have  bero 
sustained,  not  only  to  count  8,  but  also  to 
count  8.  Ground  10  of  the  demurr«  was.  In 
consequence,  likewise  wri!  taken  aa  to  connte 
S  and  B. 

Othw  points  of  objection,  taken  by  the  de- 
murrers, need  not  necesaarOx  be  now  consld' 
ered,  since  a  reformation  of  the  cmnplalnt 
muat  be  had  before  andther  trlaL  Count  4, 
wherein  the  defect  was  net  undertaken  to  be 
described,  aeema  to  be.  In  thia  particular, 
within  the  ruling  ot  Jackson  Lumber  Oo.  t. 
Guhnlngham,  141  Ala.  206,  S7  South.  449. 

This  court  has  so  often  written  in  refer- 
ence to  the  essentials  In  irieaa  of  asaumptlon 
of  risk  and  of  contributory  nc^piigence,  there 
is  no  necesrity  to  treat  the  pleaa  in  this  in- 
stance, previous  decisions  will  point  the  way 
to  good  pleading  of  these  dtf  ones,  ttom  de- 
fendant'a  ^ew  point 

For  the  errors  Indicated,  the  Judgment  la 
reversed,  and-the  cauae  la  remanded. 

Reversed  and  remanded. 

DOWDELL,  a  X,  and  SIMPSON  and 
MAYFIBLD,  JJ.,  concur. 


MICHAEL  T.  STATE  eat  tel.  WELCH  et  al. 
(Supreme  Court  of  Alabama.    June  SO,  1900. 
Rehearing  Denied  Dec  1^  1900.) 

1.  OfFICEBS  ii  1*}  —  WhAZ  OONBrXTUTKB  — 

"Public  Officer." 

Eveiy  one  who  Is  appointed  to  discliarge  a 
public  dut7,  and  receives  compenntion,  In  what- 
ever Bhape,  ts  a  "public  officer."  and  if  a  duty  be 
a  coatinuine  one,  which  la  defined  by  rules  pre- 
scribed by  the  goTemment.  and  apt  by  contract. 
It  la  very  difficult  to  distinguish  such  a  cbSRe 
or  employment  from  an  office,  or  the  pezson  who 
holds  it  from  an  "officer." 

[Ed.  Note.— For  other  caaes,  see  Offloexs,  Cent 
Dig.  S  4 ;  Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7772,  7773 ;  voL  6,  pp.  4033-4981 : 
vol.  8,  p.  7737.] 
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2.  Ofpicebb  (1 1*)— What  CoHBTirutES— "Of- 
fice." 

An  "office"  is  a  public  charge  or  employ- 
ment, and  the  term  comprehends  ereiy  charge 
or  employment  In  vhicb  the  public  is  interesLed. 

EEd.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  I  1 ;  Dec.  Dig.  }  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  «,  pp..  4821-4931;  vol,  8,  p.  7736.] 

3.  Qco  Wakbahto  (S  11*)— Trial  or  Title 
TO  Office— Office  or'  Citt  Tbeasubbb  as 
"PtJBLio  QivXL  Office." 

The  office  of  a  dty  treasurer,  appointed  by 
the  mayor  pursuant  to  Municipal  Code  Act  (Acts 
1907,  pp.  799,  811)  {8  17,  33  (Code  1907,  H 
1097,  1171),  providing  for  the  determination  by 
ordinance  of  the  officers  of  a  city,  their  salary, 
manner  of  election,  and  terms  of  office,  and  an 
ordinance  thereunder  fixing  the  office  of  treas- 
urer, defining  his  duties,  requiring  him  to  make 
bond,  etc^  is  a  "public  civil  office,"  the  title  to 
which  may  be  tned  by  quo  warranto  proceed- 
iugf)  under  Code  1907,  |  MBS. 

[Bd.  Note.— For  other  casM,  see  Q>io  War- 
ranto, Cent  Dig.  I  13;  Dec.  Dig.  {  ll.«] 

4.  Municipal  Cobporations  {J  128'V-Oboan- 
izATioN  Unoeb  Genebal  Law— Poiverb  of 
Old  Council— Detebhinin  a  New  Officers 

—  APPOIIfTMENT  OF  CiTT  TbEASUBER  —  VA- 
LIDITT. 

Municipal  Code  Act  (Acta  1907,  p.  791)  f  2 
(Code  1907,  |  1047),  after  fixing  the  day  for  the 
election  of  city  officers,  etc..  provides  that  till  the 
officers  elected  at  the  general  municipal  election 
on  the  third  Monday  in  September,  1908,  as- 
sume their 'duties,  the  corporate  organization 
shall  remain  aa  provided  by  law;  but  section 
100  (Acta  1907,  p.  802;  Code  1907,  8  1048) 
provides  fer  organizinR  under  the  Code  "at 
once."  if  desired,  oy  ordinance,  and  provides  that 
the  then  existing  governing  body  shall  elect  each 
other  officers  as  are  required  by  the  act  aud  not 
proTided  by  the  charter,  etc.  Section  17  (Acts 
1907,  p.  TOO;  Code  1007,  $  1067)  provides  that 
in  cities  of  less  than  6,000  the  council  shall 
elect  a  clei^,  and  may  elect  a  recorder,  and  fix 
their  salary  and  term  of  office,  and  determine 
by  ordinance  the  other  officers,  their  salary, 
manner  of  electicm,  and  term  of  office.  Section 
33  (Acts  1907,  p.-  811 ;  Code  1007,  |  1171)  pro- 
vides that  cities  may,  by  ordinance,  provide  for 
the  election  at  any  regular  municipal  election,  or 
for  the  anointment,  of  such  officers  as  are  deem- 
ed needful  or  proper,  fix  their  terms,  compensa- 
tion, etc.  Held  uiat,  where  a  city  of  less  than 
6,000  organised  onder  the  act  by  passing  an  or- 
dinance under  section  109,  it  might  exercise  all 
powers  provided  for  in  the  act,  unless  expressly 
or  plainly  prohibited,  and  the  old  council  might 
anticipate  the  incoming  council  in  passing  an  or- 
dioance  determining  new  officers,  under  the  pow- 
er conferred  on  the  "council"  by  sections  17  and 
33,  and  so  render  valid  the  appt^ntment  a 
treasurer  pursuant  thereto. 

[Gd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  298;  Dec.  Dig.  | 
126.*] 

5.  Municipal  Corporations  (|  07*)— Ordi- 
nance Detbruinino  Officers— Time  of  Op- 
ebation-'"Pebiianent  Ordinance." 

Mnnicipal  Code  Act  (Acts  1007,  p.  831)  | 
81  (Code  INT.  f  1252),  provides  that  no  ordi- 
nance intended  to  be  of  permanent  operation 
Bhal!  become  a  law  unless  on  its  final  passage 
the  majority  of  the  members  elected  to  the  coun- 
cil, including  the  mayor,  of  cities  of  less  than 
6.000,  shall  vote  In  its  favor.  Held  that  gen- 
erally speaking,  a  permanent  sbitnte  or  ordi- 
nance IS  understood  to  continue  in  force  till  re- 
pealed, and  that  this  was  the  obvious  sense  to 
be  accorded  to  the  word  "permanent"  as  nsed 
therein,  and  hence  an  ordinance  determining  of- 


ficers pursuant  to  sections  17  and  33  (Acts  1  --tT, 
pp.  790.  811 :  Code  1007,  U  1067,  1171),  o- 
viding  that  until  validly  repealed  the  offi-'n  to- 
vided  for  should  exist,  to  be  filled  by  eadi  oc- 
ceeding  administration,  carried  on  Its  face  an 
intent  to  form  a  Dermanent  rule  of  goremment 
until  repealed,  and  until  such  time  continned  io 
force. 

[Ed.  Note.— For  other  wes,  see  Municipal 
^ri^rations.  Cent  Dig.  |  207;  Dec  Dig.  f 

6.  Municipal  Oosfobattonb  (8  97*)— Obdi- 

NANCES  — PjUSAQE  BT  I^AL  MAJOUTT  OF 

Council. 

An  ordinance  was  passed  at  a  meeting  of  a 
city  council,  ia  absence  of  the  mayor  and  chair- 
man pro  tempore,  so  that  only  four  members 
participated,  and  four  votes  were  cast  therefor. 
Including  that  ct  the  councilman  appointed  to 
preside.  Held,  that  the  presiding  councilman 
was  entitled  to  vote,  and  was  not  stripped  of 
his  right  by  his  aroointment  to  preside  in  place 
of  the  mayor,  who  could  only  vote  on  a  tie: 
and  hence  the  ordinance  was  paswd  by  &  1^1 
maiority,  puntuaot  to  Municipal  Code  Act  (Acts 
lOOT.  p.  SSI)  I  81  (Code  lOOf,  {  12S2). 

[Bd.  Xote.— For  other  cases,  see  Mnnldpal 
C^^rations,  Gent  Dig.  8  207;  Dec  Dig.  I 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty; John  T.  Lackland,  Judge. 

Quo  warranto  by  the  State,  on  the  relation 
of  W.  H.  Welch  and  others,  against  George 
J.  Michael,  From  a  judgment  for  relators, 
respondent  ap[>eal8.  Affirmed. 

Wilson  &  Wilson  and  C.  K.  Abraham,  for 
appellant  Pettus,  Jeffries  &  Pettua  and  Hen- 
ry McDanlel,  for  appellees. 

DBNSON,  J.  This  l8  an  action  nnder  the 
statute  (Code  1007,  i  5463).  brought  Id  the 
name  of  the  state,  on  the  relation  of  W.  H. 
WtiCh  and  others,  against  Oeoi^  X  Michael, 
to  oust  him  from  the  office  ot  treasurer  of  the 
city  of  Demopolls,  and  to  declare  and  fix  the 
rl^t  of  the  relator  to  said  office.  The  drcnlt 
conrt  granted  ttie'  relief  prayed,  and  Oie  re- 
spondent has  appealed. 

Demopolls,  a.  city  of  less  thsn  6.000  but 
more  than  2,000  Inhabitants,  was  Incorporated 
by  an  act  of  the  G«ieral  Assembly  approved 
December  9,  1806.  Acts  1806-97,  p.  161.  By 
section  8  of  the  charter.  It  was  provided  ttiat 
the  "goTemment**  of  the  dty  should  consist 
of  a  nuyor  and  six  councilmen.  to  be  elect- 
ed on  the  first  Monday  In  May,  1897,  and 
on  the  1st  day  of  May  every  two  years  there- 
after. By  section  17  of  the  dtarter  it  was 
provided  that  the  board  of  mayor  and  coun- 
dlmen  might  appoint  a  cink.  a  treasurer,  a 
tax  assessor,  a  tax  collector,  a  marshal,  a  city 
attorney,  and  sudi  other  officers  as  might  be 
deemed  necessary  for  the  good  soremment 
of  the  city.  It  was  also  provided  by  the  char- 
ter that  the  board  should  prescribe  the  duties 
and  liabilities  of  such  officers,  and  fix  their 
compensation.  The  diarter  farther  provid- 
ed that,  before  entering  upon  their  respec- 
tlTe  duties,  the  mayor,  marshal,  tax  collector, 
tax  assessor,  and  treasurer  should  enter  Into 
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WCfld,  etc.  The  power  was  also  given  the 
I.  jfiT^  to  remove  the  designated  officers  at 
Pf^as'ure — "the  mayor  excepted."  It  was  fur- 
ther provided  that  the  ofBeers  should  be  ap- 
pointed at  the  first  re^lar  meeting  of  the 
newly  elected  board,  "or  as  soon  thereafter 
as  practicable."  Section  18  of  the  charter 
provided  that  the  treasurer  should  receive 
commlfBlons  on  the  receipts  and  disburse- 
ments, and  fixed  the  amount  thereof;  and 
section  43  provided  that  the  treasurer  should 
publish  semiannual  statements  of  the  receipts 
and  disbursements  of  the  "city  government." 

The  record  shows  that  the  oflSce  of  treas- 
urer was  established  by  the  "city  govem- 
meat,"  as  provided  by  the  charter,  and  that 
the  respondent  was  thev  Incumbent  thereof, 
b9ldlng  It  under  appointment  by  the  board 
of  mayor  and  councllmen  elected  on  the  first 
Monday  In  May.  1907,  and  that  under  the 
law  his  term  of  office  did  not  expire  until 
the  first  Monday  In  May,  1909,  which  was  the 
date  of  the  expiration  of  the  terms  of  the 
mayor  and  councllmen  by  whom  he  was  ap- 
pointed. The  record  further  shows  that  on 
the  13th  day  of  March,  1903,  the  city  coun- 
cil (as  authorized  by  section  199  of  the  Mu- 
nicipal Code  law  [Acts  1907,  p.  892;  Code, 
1907,  I  1048])  passed  an  ordinance  whereby 
the  city  government  became  organized  under 
the  provlrioos  of  that  law.  It  also  appears 
from  the  record  that  on  the  2d  day  of  April, 
1909,  at  a  r^lar  meeting  of  the  city  council, 
an  ordinance  was  adopted,  entitled  "An  ordi- 
nance to  provide  officers  and  employes  for  the 
clt7  of  Demopolls,  prescribe  bow  they  shall 
be  appointed,  and  fix  their  term  of  office  and 
compensation."  This  ordinance  provided  that 
"the  officers  and  employes  of  the  city  of 
DemopoUa,  not  otherwise  prescribed  by  law, 
should  be  tax  collector,  tax  assessor,  collect- 
or of  water  rents,  diief  of  police,  chief  of 
fire  department,  snperlntendent  of  water- 
worka,  two  policemra,  health  officers,  sanitary 
officers,  dty  attorney,  and  dty  treasnrer.*' 
The  ordinance  liaA  been  Introdnced  at  a  pre* 
vioDB  meeUng  of  the  council  lield  in  Octotiw, 
190&  It  provided  tliat  each  of  said  officers 
should  be  a^Minted  by  the  mayor  as  soon  aft- 
er be  shonld  take  the  oath  of  office  as  prac- 
ticaUe,  and  that  the  tenore  or  term  of  office 
of  each  sbonid  be  coextensive  with  that  d 
the  mayor  conferring  the  appointment,  unless 
be  riiould  be  sooner  removed  as  provided,  and 
until  his  successor  was  appointed  and  qual- 
ified. Tbe  ordinance  has  a  repealing  clause 
whereby  all  laws  and  wdlnances  in  conflict 
wltb  Its  provisions  are  repealed.  This  ordir 
nance  was  duly  pnhltslied  as  required  by  law. 

Tbe  Information  shows  tliat  by  virtue  of 
said  ordinance  tbe  may<n-,  on  tbe  Sd  day  of 
Ifay,  1909,  and  after  his  installation  in  office, 
ai^inted  relator  to  the  office  of  treasurer; 
that  be  qualified  by  taking  the  required  oath 
and  making  the  required  bond.  Subsequent 
to  the  appolDtmmt  of  the  relator  by  the  may- 
or* but  during  tbe  meeting  of  Uie  council  at 


which  the  mayor  was  Inducted  Into  office, 
there  was  introduced  an  ordinance  prescrib- 
ing the  same  officers  and  employes  for  the 
town  as  had  heen  fixed  In  the  ordinance  of 
April  2d,  but  providing  that  they  should  be 
elected  by  the  city  council  of  Demopolis,  and 
as  soon  after  the  members  of  said  council 
should  take  the  oath  of  office  as  practicable, 
with  the  reservation  that  the  city  health  of- 
ficer and  sanitary  officer  provided  for  In  the 
ordinance  should  be  appointed  by  tbe  mayor. 
It  was  provided  that  the  ordinance  should  go 
Into  effect  Immediately  upon  Its  passage,  and 
should  be  and  remain  of  effect  only  until  the 
first  Monday  in  October,  1910,  and  until  the 
successors  of  such  officers  should  qualify. 
The  ordinance  purported  to  repeal  all  ordi- 
nances and  resolutions  and  parts  of  ordinan- 
ces and  resolutions  in  conflict  therewith.  At 
the  meeting  at  which  the  ordinance  was  pass- 
ed there  were  present  the  newly  elected  may- 
or and  the  five  newly  elected  councllmen. 
Three  of  the  councllmen  voted  for  the  pas- 
sage of  the  ordinance,  and  two  against  It 
This  ordinance  has  never  been  published. 
After  the  passage  of  the  ordinance,  but  at  the 
same  meeting  of  tbe  council,  as  the  record 
shows,  George  J.  Michael,  tbe  Incumbent  of 
the  office  of  treasurer,  was  elected  to  that 
office  by -a  majority  vote  of  tbe  councllmen, 
three  constituting  a  majority. 

Tbe  first  question  presented  for  determina- 
tion is  one  preliminary  to  the  main  issues  in- 
volved. It  Is :  Is  the  office  of  ^ty  treasurer 
of  Demopolls  a  "public  civil  office,"  within 
the  meaning  of  section  5453  of  the  Oode  of 
1907,  providing  this  action  in  the  nature  of 
quo  warranto  for  ousting  an  usurpw  of  a 
public  <dvil  office?  In  Heniy  t.  hyaae,  5 
BIng.  91,  Lord  Chief  Justice  Best,  defining 
who  is  a  public  officer,  said :  "Every  one  who 
Is  appointed  to  discharge  a  public  duty,  and 
receives  compensation,  in  whatever  sliape, 
from  tbe  crown  or  otherwise,  is  a  public  of- 
ficer." See,  also.  Bac.  Abr.  tit  "Offlcea  and 
Officers."  A.  Chief  Justice  Marshall,  in  Unit- 
ed States  v.  Manrln,  2  Brock.  102,  said:  "If 
a  duty  be  a  continuing  one,  which  is  defined 
by  rules  prescribed  by  the  goremment  and 
not  by  contract.  It  seems  very  dlfilcult  to  dist 
tingulsh  such  a  charge  or  employment  from 
an  office,  or  tbe  person  who  holds  it  from  an 
officer."  An  office  Is  a  public  charge  or  em- 
ployment, and  the  term  seems  to  comprehend 
every  cha^  or  employment  In  which  the 
pobUc  is  interested.  Shelby  t.  Alcorn.  86 
Miss.  278.  72  Am.  Dec.  169 ;  People  t.  Hayes, 
7  How.  Prac.  (N.  T.)  248 ;  State  v.  Valle.  41 
Mo.  29;  2  Cow.  (N.  Y.)  18,  29,  note  "b" ;  Peo- 
ple V.  Bedell,  2  Hill  (2^.  T.)  196;  People  v. 
Lee.  28  Hun  (X.  Y.)  469;  Carthew's  R.  479. 
It  would  seem  that  these  definitions  should 
suffice  to  show  that  the  office  in  question  Is 
a  public  civil  office  within  the  purview  of  the 
statute. 

But  the  statutes  (Code  1907.  H  1069,  1171), 
it  seems,  shonld  remove  any  doubt  on  tbe  sub- 
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]ect  Oliey  provide  that  **tlie  oonndl  shall 
elect  a  dwk.  •  •  •  and  may  determine 
bjr  ordinance  the  othw  officers  of  sndi  ettr  or 
town,  th^  salary,  the  mannw  of  their  Sec- 
tion, and  the  term  of  office.**  Both  ordlnan- 
cflB,  If  valid,  fix  the  Office  of  treasnrer,  d^ne 
his  duties  require  him  to  make  bond,  etc.  If 
these  things  do  not  make  an  office,  and  consU- 
tate  the  penm  appointed  or  elected  to  fill  it 
a  pabllc  <^cer,  within  the  meaninff  of  the 
statute,  then  it  would  be  l^trd  to  oonc^ve  of 
a  case  within  the  statute  where  it  has  not 
expressly  declared  the  offices  and  officers  who 
come  within  Its  terms.  The  court  concludes 
that  the  office  In  Qoestlon  Is  a  public  dvU  at- 
flc^  and  that  the  title  thereto  may  be  tried* 
by  QUO  warranto  proceedings  under  tJke  stat- 
nte. 

The  next  and  principal  ctmteation  of  re- 
spondent is  tliat,  notwltlirtandlng  the  **ctty 
goremment*  Demopolis— In  virtue  of  the 
ad(vtion  of  the  ordinance  of  Mar^  18, 19^ 
by  its  **govwning  body,"  In  punnianoe  of  sec- 
tion 199  of  tbe  ManlclpalCode  act<Code  1907, 
1 1049— became  duly  oi^Eanlzed  under  the  pro- 
viaions  of  that  act,  yet  nelthw  tba  ordinance, 
nor  any  of  the  provisions  of  the  act  by  the 
ordinance  made  a^illcable,  conferred  npon 
the  tbea  existing  "gorrecoSag  body**  ct  the 
<dty  the  power  to  detramlne  the  officers  of  the 
dty.  In  other  wordl^  that  the  iMwer  con- 
ferred upon  the  "council**  by  sectloiu  17  and 
S3  of  the  act  (sections  1067, 1171,  of  the  Code 
of  1907),  Gould  be  ezerdsed  only  by  the  coun- 
cil elected  on  Oxb  third  Monday  In  September, 
1006)  and  inducted  into  cdBce  on  the  8d  day  of 
May,  1900,  and,  ther^Orev  that  the  <ndlnance 
of  April  2, 1900,  under  wlilch  the  relator  re- 
ceived his  appointment  is  void* 

Section  2  of  the  municipal  act  (Oode  1907, 
1  1047),  after  fixing  the  day  for  the  election 
of  city  and  town  officers,  etc.,  continues: 
**nntil  the  facers  elected  at  the  general  mu- 
nicipal election  «i  tba  third  Monday  in  Sep- 
tember. 1908,  sliall  have  assumed  thdr  duties 
of  oOics,  the  corporate  organisation  of  the 
sevwal  cities  and  towns  ot  the  state  dieU  be 
and  remain  as  now  provided  law,  and  audi 
municipal  corporations  shall  have  the  powers 
and  exercise  the  authority  her^n  c<mferred, 
unless  inohlblted  in  express  terms  by  the  re- 
spective diarters  of  the  several  dUes  and 
towns,  or  whoi,  by  thdr  nature  they  may  not 
be  exerdsed  by  such  mnnldpalltles  as  now 
organized.**  nils  section  of  the  act,  of  itself, 
conferred  no  r^t  or  power  npon  the  old 
couBdl  to  adopt  an  ordinance  determining  the 
officers  at  tba  dty,  as  provided  by  sections  17, 
38,  of  the  act  (CiOde  1907,  »  1067.  1171) ;  but 
fn  this  case  we  must  read  sectitm  199  of  tiie 
act  (Code  1907, 1 1040)  In  connection  with  sec- 
thm  2  (Oode  1907, 1 1047)  as  a  proviso  there- 
ta  Ward  v.  State  ex  reL  Parker,  IM  Ala. 
227. 46  South.  60B.  We  said.  In  the  case  Just 
dted:  "The  Mtanldpal  Code  act  Is  a  ocnn- 
plete  law,  which  by-  Ite  terms  i^all  become 
operative  In  September,  1908;  and  the  only 
effect  ot  section  199  was  to  alEOrd  an  event 


upon  the  happenliv  of  whldi  It  should  go  In- 
to operation  in  the  town  or  dty  so  ordaining 
In  the  nrathod  stipulated  in  that  ascticm  at  an 
earlier  data  Section  199  should  be  rsad  as  a 
proviso  to  secti<m  3  of  the  Municipal  Code 
act;  and,  when  so  read,  the  provision  of  the 
latter  section  that  the  omporate  organisa- 
tions *shall  be  and  remain  as  now  provided 
by  law*  Is  auallfled  to  the  extent  section  199 
prescribed." 

It  will  be  observed  that  In  the  oodiflcatlon 
of  the  act  section  2  was  made  section  1017. 
and  that  section  180  Immediately  follows,  as 
section  1048  of  the  (3ode  of  1907.  It  Is  weU 
understood  that  the  event  referred  to  was 
the  passes  of  the  ordinance,  provided  fw  In 
section  19^  to  bring  the  dfty  gorernmoit  at 
once  und»  the  provisions  of  the  act  So  it 
would  seem  dear  tha^  after  the  passage  of 
Uie  (ffdlimnce  of  Mardi  18.  19061  the  dty 
government  of  Denuvolls  became  <ffganice<l 
under  the  provlslfms  of  the  munic^al  act. 
But  according  to  the  terms  of  that  part  ct 
section  %  herein  above  set  out,  Ito  corporate 
organisation— mayor,  six  coundUlmen,  and  sub- 
ordinate officers— remained  the  same  until 
their  BQccessors  were  elected  and  qnallfled. 
This  Is  emiAasIsed  by  section  199.  wherein 
it  Is  provided  that  "the  then  yri^ng  govern- 
ing body  [that  «i^Tig  at  time  of  adoption  of 
the  ordinance]  shall  ivoceed  to  deet  such  oth- 
ex  officers  as  are  required  by  this  act  and  not 
provided  by  the  diarter  at  such  dty  or  town," 
etc.  Ward  v.  Steto  ex  rd.  Farkw.  supra. 

It  Is  difficult  to  see  what  advantage  could 
inure  to  a  munldpal  corporattcm  from  organ- 
ising Ite  dty  government  "at  ono^  under  the 
provisions  <tf  section  190  of  the  act;  If  during 
the  time  intervoilng  the  date  of  such  organl- 
satiou  and  the  installation  of  the  irfBcers 
elected  on  tiie  third  Monday  ot  Sqitember, 
1906,  it  could  exwdse  none  ot  the  powers 
specified  in  the  act  The  court  Is  of  the  opin- 
ion that  unless  expressly  or  by  plain  ImpU- 
cation  prohibited,  munlcftial  corporationa,  aft- 
w  coming  In  und«  section  190;  n^ht  exer- 
cise all  the  powers  provided  fbr  In  the  act 

^nie  question  then  arises:  Was  the  ooundl 
clothed  with  the  power  to  pass  the  ordinance 
of  April  2,  1900,  determining  the  oOcen  ot 
the  dty?  The  court  Is  not  dealing  with  the 
question  of  the  propriety  <tf  tiie  oia  conndl's 
anUdpatlng  the  incoming  ooundl  In  panslng 
the  ordinance,  being  eoneecned  merdy  with 
the  legal  pbase  ct  the  question.  Secttcm  1067 
of  the  Code  of  1907  (a  part  of  aection  17  of 
the  act)  provides:  "In  dtles  having  a  popu- 
lation of  less  than  six  thousand  and  In  tmras, 
the  council  shall  dect  a  derk,  and  may  elect 
a  recorder,  and  fix  their  salary  and  term  of 
dHce,  and  may  determine  by  ordinance  the 
other  officers  ot  sudi  dty  or  town,  thdr  sal- 
ary, the  manner  of  their  dection,  and  the 
term  of  office,  but  there  shall  be  no  recorder 
In  towna.'*  Section  1171  of  the  Code  of  1907 
(secUmi  83  of  the  acQ  provides:  '^Cities  and 
towns  may,  except  as  aforesaid,  liy  ordinance^ 
provide  for  the  election  at  any  regular  mo- 
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nldpal  Section,  or  for  the  appointment,  of 
such  officers  as  are  deemed  needful  or  proper 
for  tbe  good  govenunent  of  the  dty  or  town, 
and  the  due  exercise  of  Its  corporate  powers, 
fix  their  terms  of  office,  fix  their  compensa- 
tion, and  prescribe  the  duties  of  soch  officers, 
their  liabilities  and  powers,  and  require  them 
to  give  bond  In  sodi  sum  and  to  be  condi- 
tioned and  tntrored  as  the  council  may  pre- 
scribe." 

Tbe  charter  of  Demopolls  provided  that  the 
council  might  appoint  a  clerk  and  a  treasurer, 
and  there  were  a  derk  and  a  treasurer  (ap- 
pointees) at  the  time  the  city  government  be- 
came organized  und^  section  1S9  of  the  act 
(section  1047  of  the  Oode  of  1007).  We  have 
seen  tliat  section  1067  requires  the  election  oi 
a  cleric  hs  tbe  council,  and  that  the  clerk  is 
the  onljr  officer  required  by  the  act  to  be  so 
elected ;  so  tbe  "old  council"  was  without  au- 
thority to  pass  an  ordinance  in  r^:ard  to  the 
office  of  derh,  and  it  did  not  attempt  It  But 
the  two  sections,  1067  and  1171,  both  provide 
that  the  council  may  determine  by  ordinance 
the  other  officers  of  such  town.  And  we  can- 
not see  that  either  of  these  sections  prohibits 
the  old  conncU  from  passing  wadi  an  ordi- 
nance^ albeit  such  an  ordinance  passed  by 
tbe  old  council  might  be  repealed  by  tbe 
"new  council."  if,  however,  by  any  sort  of 
■trained  constmction,  such  prohibition  might 
be  Inferred  from  tbe  language  of  section  1067, 
yet  the  language  In  which  section  1171  is 
couched  certainly  affords  no  ground  for  such 
an  Inference.  HaiAlng  back  to  section  2  of  the 
act  (section  1017,  Oode  1907),  the  portion  of  it 
herelnb^ore  set  out,  and  construing  it  In  con- 
nection wltb  section  109  (section  1048),  Its 
proviso.  It  would  seem  that  the  "old  council" 
was  fully  warranted  In  passing  the  ordinance 
of  April  2,  1900.  We  have  been  unable,  by 
fair  constmction,  to  find  In  the  act  any  pro- 
hibition of,  or  limitation  upon,  the  right  of 
the  old  council  to  pass  said  ordinance,  and 
we  conclude  that  it  might  do  bo.  Of  course, 
It  could  not  appoint  the  officers  for  tbe  In- 
coming oooadl,  and  It  did  not  attempt  to  do 
this. 

Section  12S2  of  the  Code  of  1007  (section  81 
of  the  act)  provides  that  "no  ordinance  or 
resolution  intended  to  be  of  permanent  op- 
eration shall  become  a  law  unless  on  its 
final  passage  a  majority  of  the  members  elect- 
ed to  said  conncU,  Including  the  mayor  of 
cities  of  less  than  six  thousand  inhabitants, 
and  in  towns  shall  vote  In  its  favor."  The 
ordinance  of  April  2,  1009,  In  effect  provid- 
ed that,  until  validly  repealed,  the  offices  in 
BBld  ordinance  provided  for  should  eilat,  to 
be  filled  each  succeeding  administration, 
and  On  its  face  carries  the  l^islatlve  inten- 
tion that  it  should  form  a  permanent  rule  of 
government  until  repealed.  "G^eralTy  speak- 
ing, a  permanrat  statute  (ordinance)  is  one 
which  is  understood  to  continue  in  force  till 
Its  repeal."  Palcher  t.  tTnited  States  (C.  0.) 
11  Fed.  47;  Town  v.  Sapulpa  (Okl.)  07  Pac. 
1007;  McQnlllan  on  Ord.  |  &   It  is  obvious 


that  this  is  tbe  amae  whitih  should  be  ac- 
corded to  the  word  "permanent"  as  used  by 
the  Legislature  In  section  1252  of  the  Code 
of  1007.  It  is  also  clear  that  until  repraled 
tbe  ordinance  In  qneatton  wonld  nndonbted- 
]y  continue  In  force. 

At  the  meeting  of  the  council  at  whiQh  tbe 
ordinance  of  Aiwll  2,  1900,  was  ado)^,  flie 
mayor,  the  chairman  pro  t«upore  of  the  coun- 
cil, and  <me  other  councilman,  were  absent, 
leaving  only  four  members  of  tbe  council 
present  and  partidpatlng  in  the  meeting. 
One  of  the  conndlmui  pxesoit  was  q  >pointed 
(Code  1907, 1 1088)  to  preside  at  the  meeting. 
Oh  1316  passafle  of  tbe  ordinance  four  votes 
were  cast  therefor,  including  timt  of  tbe 
councilman  presiding.  It  is  now  insisted  that 
as  the  mayor,  if  he  bad  been  present,  could 
not  have  cast  a  vote  excej/t  upon  a  tie  (Gode 
1907,  I  1066).  tbe  coondlman  aioolnted  to 
preside  In  tiie  stead  of  the  mayor  was  not 
entitled  to  vote  upon  the  passage  of  the  ordi- 
nance, and,  therefor^  that  the  ordinance 
received  <mly  three  legal  votes,  and,  m  that 
account,  tailed  of  legal  passage.  The  council- 
man aivolnted  to  preside  at  tbe  meeting  of 
the  council,  being  a  member  of  the  body  and 
raitlUed  to  vote,  was  not,  as  an  Incident  of 
such  appointment  to  preside,  strliq;)ed  of  the 
ligbt  to  vote  n^on  the  passage  of  the  ordl- 
nancsL  licQnlllan  on  Hun.  Ord.  I  102.  It 
will  be  bome'ln  mind  that  thi*  record  simply 
shows  that  the  mayor  and  the  chairman  pro 
tempore  were  absent  from  the  meeting,  and 
that  at  that  meeting  Ooundlman  8.  G.  Wolf 
"was  appointed  and  acted  as  cbalrman  pro 
tempore  and  presided  over  said  meeting,  dis- 
charging the  functions  of  the  mayor."  We 
think  this  differentiates  the  present  case 
from  that  of  Ollne  v.  Seattle.  13  Wash.  444, 
43  Pac.  867,  and  leaves  that  case  out  of  point. 

It  must  follow,  from  the  foregoing  con- 
siderations, that  the  ordinance  of  April  2, 
1909,  was  adopted  In  the  legitimate  exercise 
of  the  powers  conferred  upon  tbe  "old  coun- 
cil" by  tbe  Unnldpal  Cf>de  law  legitimately 
adopted.  Gen.  Acts  1007,  p.  70a  The  ordi- 
nance being  valid.  It  must  follow  that  tbe 
relator's  appotntmoit  thereunder  was  legal, 
and  gave  him  the  right  to  the  office  of  treas- 
urer, unless  there  was  a  repeal  of  it  by  some 
ordinance  adopted  in  conformity  to  law. 

The  ordinance  of  Bilay  8,  1900,  purports  to 
repeal  the  ordinance  of  April  2,  1909;  but, 
in  consonance  with  the  reasons  stated  for 
boldluff  the  latter  ordinance  to  be  of  a  per- 
manent nature,  we  musf  hold  that  it  was  the 
intention  of  tbe  coundl,  in  thdr  efforts  to 
pass  the  former,  that  it  should  be  of  "per- 
manent operation."  It  did  not,  however,  re- 
ceive the  votes  of  a  majority  of  the  members, 
including  the  mayor,  elected  to  the  council, 
as  required  by  sectlra  1252  of  the  Code  of 
1007,  and,  thereforob  never  ripened  Into  a 
valid  ordinance. 

Answers  1  and  2  are  Inapt,  in  this  action, 
and  the  demurrers  thereto  were  properly  nw 
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talned.   West  End  v.  State  ex  rti.,  188  Ata. 

295,  36  South.  428. 

The  other  pleas  and  answers  soaght  to  set 
up  In  defense  matters  which  have  been  cover- 
ed by  our  general  discussion  of  the  case; 
and  according  to  the  holdings  announced  In 
this  opinion  the  said  pleas  and  answers  were 
'Subject  to  the  demurrers  filed  thereto,  and 
the  court  properly  sustained  the  demurrers. 

The  answer  as  last  amended  was  subject 
to  demurrer,  and  the  court  cannot  be  put  In 
error  for  sustaining  the  objection  made  by  the 
relator  to  the  filing  of  the  same. 

The  evldence  Is  without  conflict,  and  prorea 
the  relator's  case  in  all  its  essential  aspects. 
The  judgment  of  the  lower  court  must  be 
affirmed. 

Affirmed. 

DOWDBLU  G.  J.,  and  SIMPSON  and 
UAYFIELI^  JJ.,  concur. 


DELBOK  T.  WALTER. 

(Supreme  Court  of  Alabama.    Dec.  16,  1909.) 

1.  CouBTs  (8  4S9*)— State  athd  FEREaAL— Ju- 
RisoicnoN— Suits  Affectikg  Consdxb. 

Since  Act  Cong.  Feb.  18,  1875,  c.  80,  18 
Stat  316,  repealing  Rev.  St.  U.  S.  g  711,  subd. 
8.  providing  that  tbe  courts  of  the  United  States 
Fhall  hare  exclusive  jurisdiction  .of  all  salts  or 
proceedings  against  consula  and  other  diplomatic 
agents  and  servants,  the  jurisdiction  of  the  fed- 
eral courts  of  such  suits  is  not  exclusive  or  con- 
current with  the  state  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  1341 ;  Dec.  Dig.  $  489.»1 

2.  Pleadino  (i  205*)— General  DEinmBER. 

A  general  demurrer  to  a  plea  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  491-510 ;  Dec.  Dig.  {  20o.*J 

8.  Appeal  awo  Erkob  (5  1(M0*>  —  Review — 
Pbbjudicb— RuLiNos  ON  Demukber. 
Where  a  plea  attacked  by  a  general  demurrer 
could  not  have  been  amended  so  as  to  cure  the 
defect,  tbe  court's  error  in  snstainlDg  the  demnr- 
rer  was  harmless. 

Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4093 ;  Dec  D'g-  S  1040.*] 

4.  Pleadino  ({  8*)— Awbweb—Plba— Conclu- 
sion. 

A  plea  to  a  suit  on  a  note,  alleging  that  it 
was  given  for  the  premium  on  a  life  insurance 
policy  which  plaintiff  was  to  furnish  within  a 
reasonable  time,  and  which  plaintiff  did  not  fur- 
nish, and  thereby  breached  the  contract,  and 
that  plaintiff  recognized  such  failure  of  consid- 
eration and  breach  of  contract,  and  waived  pay- 
ment thereof,  was  demurrable  as  stating  a  con- 
clusion oDly. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  18;  Dec.  Dig.  S  8.*] 

5.  Appeal  and  Frbob  (§  lOlO*)— Rulinqb  on 
Pleadings — PEEjunicE. 

Defendant  was  not  prejodiced  by  the  sus- 
taining of  a  demurrer  to  the  plea,  where  he  had 
the  benefit  of  the  same  matter  in  other  pleas. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Rrror.  Cent  Dig-  11  4003,  4094;  Dec.  Dig.  | 
1040.*] 


6.  Appeal  and  Ebbob  (|  681*)— Recobd— Rul- 
ings ON  Pleadinob— Review. 

The  sustaining  of  a  demurrer  to  a  plea  as 
amended  cannot  be  considered,  where  the  plea  is 
not  in  the  appeal  record. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2883,  2884;  Dec.  Dig.  I 
681.*] 

7.  Bills  and  Notes  (S  524*)— Action— Pbiva 
Facie  Case. 

In  an  action  on  a  note  against  the  maker, 
plaintiff's  introduction  of  the  note  corresponding 
with  the  allegation  In  the  Gonq»laint  established 
a  inlma  fade  case. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ff  1826-1831;  Dec.  Dig.  | 
524.*]  , 

8.  INSUBANCE  (I  188*)— PBEMIUIC  NOTE— FAIL- 
URE OF  Conbidibation— Burden  or  Proof. 

Where,  in  defense  of  a  note  given  for  a 
premium  on  a  life  insurance  policy,  defendant 
claimed  that  the  policy  was  to  he  delivered  with- 
in a  reasonable  time,  and  that  it  was  not  so 
delivered,  the  burden  was  on  him  to  show  that 
the  time  consumed  was  nnreasonable. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  S  405 ;  Dec.  Dig.  1 188.*] 

Appeal  from  Law  and  E^gulty  Court,  Mobile 
County;  SdfToId  Bemey,  Judge. 

Assumpsit  by  O.  M.  Walter  against  A.  C. 
Deleon.  Judgment  for  plalntM^  and  de- 
fendant appeals.  Affirmed. 

The  fourth  plea  1b  in  tbe  following  lan- 
guage: "Because  tbe  note  upon  wtaicta  said 
suit  is  based  was  given  by  defendant  to 
plaintiff  aa  the  premium  of  pt^cy  of  life 
Insurance  whlcb  plaintiff  was  to  furnish 
witbltt  a  reasonable  time,  and  wblch  plain- 
tiff did  not  furnish,  and  thenby  breadilng 
tbe  contract  under  whi(di  said  note  was  giv- 
en, and  that  plaintiff  recognized  sudi  failure 
of  omsideration  and  breadt  of  contract,  and 
waived  payment  thereof."  Tbe  demurrvr  was 
that  the  plea  stated  a  conclusion,  and  no 
matter  of  fact,  as  a  defmse  of  the  cause  of 
action. 

Elliott  Q.  Riclcarby,  for  appelant  F.  O. 
Hoflbnan,  for  appellee. 

EVANS,  J.  This  was  an  action  upon  a 
promissory  note,  commenced  in  a  justice  of 
the  peace  court  A  plea  to  the  jurisdiction 
on  the  ground  that  defendant  was  a  consul 
general  of  a  foreign  power  was  there  Inter- 
posed. Judgment  was  rendered  in  favor  of 
plaintiff,  and  defendant  appealed  to  the  law 
and  equity  court  of  Mobile,  where  the  same 
plea  to  the  jurisdiction  of  the  person  of  de- 
fendant was  filed,  and  a  general  demurrer  to 
said  plea  was  filed,  and  was  sustained  by  the 
court  Five  pleas  to  the  merits  of  the  case 
were  then  filed,  and  the  court  sustained  a 
demurrer  to  the  fourth  plea.  The  court  sus- 
tained a  demurrer  to  the  fourth  plea  as 
amended;  but  said  fourth  plea  as  amended 
does  not  appear  In  the  record.  The  case  was 
tried  before  the  court  without  the  Interven- 
tion of  a  jury,  and  judgment  was  rendered 
In  favor  of  plaintiff.  Tbe  defendant  SKieals 
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and  assigns  as  error,  flrst,  the  ruling  of  the 
court  In  sustaining  demurrer  to  plea  to 
Jurisdiction;  aecond,  the  ruling  of  the  court 
In  sustaining  demurrer  to  plea  4;  third,  the 
niliBg  of  the  court  in  sustaining  demurrer 
to  plea  4  as  amended;  fourth,  lu  rendering 
Judgment  for  plaintiff  in  the  sum  of  $67.50; 
fifth,  in  rendering  Judgment  for  plaintiff  for 
any  sum  whatever. 

The  flrst  question  to  be  considered  Is  the 
question  raised  by  the  plea  in  abatement 
The  deffflidant  was,  at  the  time  suit  was 
brought  against  him  and  at  the  time  Judg- 
ment was  rendered  against  blm,  as  set  forth 
in  his  said  plea,  'the  consul  general  of  a 
foreign  power,  the  republic  of  Guatemala," 
and  dalms  that,  such  being  the  case,  the 
district  court  of  the  United  States  had  ex- 
clusive Jurisdiction.  It  cannot  be  doubted 
that  prior  to  the  act  of  Congress  of  date 
February  18,  1876  (18  Stat.  316,  c.  80),  the 
District  Court  of  the  United  States  had  ex- 
clusive Jurisdiction  In  suits  against  codbuIb 
of  a  foreign  power  by  a  citizen  of  tlie  Unit- 
ed States.  Such  was  r^atedly  decided 
in  such  cases,  and  such,  indeed,  was  the  lan- 
guage of  the  statute.  Rev.  St.  U.  S.  {  711 ; 
Davis  T.  Packard,  7  Pet  276, 8  U  Bd.  684;  Mc- 
Kay T.  Oarda,  6  Ben.  656,  Fed.  Caa.  No.  8,844 ; 
Miller  T.  Van  Loben,  66  Cal.  341,  6  Fac.  612; 
Sartorl  t.  Hamilton,  18  N.  J.  Law,  107; 
ValaTino  v.  Thompson,  7  N.  T.  576;  and  oth- 
ers. By  the  said  act  of  February  18^  1875, 
the  former  statute  wu  repealed,  and  said 
act  did  not  gtye  exclusive  Jurisdiction  in  such 
cases  to  the  United  States  District  Court 
and  the  state  courts  now  have  jurisdiction 
to  hear  and  detwmlne  cases,  in  dvU  matters, 
although  the  defendant  may  be  a  consu] 
gmeral  of  a  foreign  power.  Rev.  8t  U.  S. 
(2d  Ed.)  I  668  (U.  8.  Oomp.  St  1801,  p.  455); 
Froment  v.  Dncloe  et  at  (D.  a)  80  Fed.  386; 
Bors  T.  Preston.  Ill  U.  S.  281,  4  Sup.  Ct. 
407.  28  U  Ed.  419;  De  OIto  t.  Grand  Rapids 
Furniture  Co.,  94  Ga.  605,  21  S.  E.  582. 

As  to  general  demurrers,  the  role  is  tbat 
th^  cannot  be  considered  and  must  be  over- 
ruled. But  where,  as  in  the  case  sub  Jndice, 
it  plainly  appears  that  the  plea  could  not 
have  been  amended  so  as  to  make  it  good,  the 
technical  n-ror  of  the  court  in  sustaining  a 
^eral  demurrer  is  error  without  injury. 
Ryall  T.  Allen,  148  Ala.  227,  88  South.  861. 

The  demurrer  to  plea  No.  4  was  properly 
sustained,  as  it  was  subject  to  the  ground 
set  out  In  the  demurrer.  But,  even  if  this 
were  not  the  case^  the  ruling  was  error  with- 
out injury,  as  the  defendant  had  the  benefit 
of  the  same  matter  there  pleaded  in  pleas 
Kos.  2  and  8.  The  tmly  difference  between 
plea  4  and  plea  8  Is  that  plea  4  casts  an  ad' 
ditlonal  burden  of  proof  upon  defendant 
The  dnnnrrer  to  fourth  plea  as  amended 
<»nnot  he  ocmsidered,  for  the  reason  that  said 
plea  does  not  appear  In  the  record  and  we 
are  not  Informed  of  Us  contents. 


The  case  was  tried  upon  pleas  1,  2,  3,  and 
5.  plea  S  was  a  plea  of  set-off  for  the 
amouut  of  $10,  which  was  allowed  by  the 
court  In  rendering  Judgment.  Plea  1  was 
that  the  note  sued  on  was  without  consider- 
ation ;  and  plea  2  was  to  the  effect  that  the 
note  sued  upon  was  given  in  anticipation  of 
the  iasue  of  a  certain  policy  of  insurance  to 
be  delivered  within  a  reasonable  time  and 
that  said  policy  of  insurance  was  not  so  de- 
livered ;  and  plea  3  was  to  the  effect  that  the 
consideration  of  the  note  sued  upon  was  a 
premium  on  a  policy  of  life  Insuraqce,  which 
plaintiff  promised  to  deliver  within  a  reason- 
able time,  and  which  he  did  not  deliver  in 
such  reasonable  time. 

The  plaintiff  Introduced  a  note  In  evi- 
dence corresponding  with  the  allegations  of 
his  complaint,  and  thereby  made  out  a  prima 
facie  case.  The  only  other  evidence  that  was 
introduced  was  by  defendant,  and  it  failed  to 
prove  the  allegations  of  either  of  said  pleas. 
It  showed  that  there  was  a  consideration  for 
the  note  sued  upon;  that  the  consideration 
was  the  first  premium  upcot  a  poll(7  In  the 
New  York  Life  Insurance  Company,  which 
defendant  had  made  application  for  through 
plaintiff,  who  was  the  agent  of  said  com- 
pany; and  that  said  policy  was  delivered  to 
defendant  within  at)out  30  days  from  the  date 
of  application.  There  was  no  evidence  tend- 
ing to  show  that  this  was  an  unreasonahle 
length  of  time,  nothing  to  show  what  had 
to  be  done  in  the  particular  case.  The  bur- 
den of  proof  was  upon  the  defendant  to 
show  that  the  time  consumed  was  nnreason- 
able,  and  this  he  failed  to  do. 

We  find  no  error  In  the  ruling  of  the  court 
below,  and  the  case  Is  therefore  affirmed. 

Affirmed. 


DOWDELL,  G.  J.,  and  ANDERSON  and 
SAYRE,  JX,  concur. 


CLIMAX  LUMBER  CO.  et  al.  v.  BAT  CITY 
MACH.  WORKS. 

(Supreme  Court  of  Alabama.    Nov.  18,  1909.) 

1.  APPEAZ.  AND  EBBOB  ^  250*)-OBJECn0NS 

— Phesentation  Below — Exceptions. 
Error  in  not  sustaining  objections  to  ques- 
tions in  examinatioD  on  special  interrt^atorlei 
cannot  be  considered  on  appeal,  where  no  exceih 
tions  are  saved'. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1471 ;  Dec.  Dig.  §  250.*] 

2.  Appeal  and  Ebsor  (5  743*)— Assiokmbnts 
.  OF  Ehbor— Refebence  to  Reoobd. 

An  assignment  of  error  in  not  sustaining 
objections  to  depositions  of  the  various  witness- 
es shown  Id  the  record  "at  pages  22  to  73.  and 
at  pages  81  to  S3,"  are  too  general  to  be  con- 
eidered  on  appeal. 

JEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2999,  3011;  Tt^  Dig.  { 
743-*] 


•7or  otlm  oMM  n*  urn*  topic  and  Mctloo  NUMBSB  In  Dm.  *  Am.  Dlgi.  UN  to  dat*,  *  Reporter  ludnm 

Digitized  by  Google 


936 


GO  SOVTHEBN  BBPOBTBR 


(Ala. 


8.  MOBTOAOBS  (I  151*)  —  FBIOBITIBS  —  Bfl- 
CHANICa'  liUNS. 

Where  the  incnaeed  voloe  of  the  pnvertr 
eaaeed  hy  the  woik  done  and  tnateilali  foniisfa- 

ed  hj  complainant  exceeded  the  amount  due 
him,  hie  lien  therefor  was  to  that  extent  prior 
to  a  mortgage  executed  before  the  lien  was  cre- 
ated. 

[Ed.  Note.— For  other  cases,  see  Uortgagee, 
Dec  Dig.  {  15L*] 

Appeal  from  Cbancery  Oonrt,  Mobile  Coun- 
ty ;  Thomas  H.  Smith.  Chancellor. 

Bill  by  the  Baj  City  Machine  Works 
against  the  Climax  Lamber  Company  and 
othera.  Fnmi  a  decree  for  complainant,  de- 
f  enrtants  appeaL  Affirmed. 

McIntOBb  &  Btch,  for  aM>eUanta.  Inge  & 
McCorr^,  for  appellee. 

McOLELLAN,  7.  BUI  by  appellee  to  en- 
force mechanic  and  materialman's  Uei^  rniere 
are  two  assignments  of  CTror  only.  They 
are:  "First  The  court  below  erred  In  the 
rendition  of  its  final  decree."  "Second.  The 
oonrt  below  &nA  In  not  snstalnlns  the  objec- 
tions made  to  the  di^KWItlona  of  ttie  various 
Witnesses  shown  in  the  record  at  pages  22  to 
7S,  and  at  jnges  81  to  SA.** 

Two  reasons  forbid  tiie  oonslderatltm  of 
the  mattos  attempted  to  be  suggested  for 
review  tfj  tiie  second  aaslgmnent  In  tbe 
first  place,  In  cbancety  practice  objections  to 
questions  pn^Knmded  in  an  examination  on 
interrogatories  do  not,  alon^  Invoke  rulings 
by  the  diancellor.  It  Is  the  office  of  excep- 
tions to  so  effect  that  purpose;  BInford  t. 
Dement,  72  Ala.  49L  That  course  does  not 
appear  to  have  been  observed  by  ai^lant 
in  tbe  court  below.  In  the  second  place,  the 
asalpunent  itself  Is  entirely  too  general.  Its 
extreme  generallly  Is  Indicated  b7  the  volume 
of  paging  noted  In  It  WUIlams  v,  Coosa 
Co^  138  Ala.  678^  88  South.  1015.  The  re- 
view, then.  Is  limited  to  the  propriety  of  the 
decree  on  the  evidoice  presoited  by  the  par- 
ties and  Its  freedom  from  prejudicial  error 
In  enforcing  features. 

■  The  evldfflice  Is  voluminous,  and  a  discus- 
sion ct  It  will  not  be  attempted,  Inasmuch  as 
a  full  treatment  Is  impracticable  A  careful 
consideration  of  all  the  evidence  does  not 
convince  that  the  dianoellfff  erred  in  any  of 
tiie  findings  essential  to  the  ascertainment 
and  enforcement  of  the  Hen  asserted  by  com- 
plainant There  was  abundant  evidence  to 
Justify  the  conclusion  that  the  materials  fnr- 
nistaed  and  mechanical  work  done  were  so 
afforded  within  tiie  letter  of  the  mechanic 
and  materialmen  statutes.  Code  1907,  |  4764 
seq.  Our  coDduslon,  as  stated,  does  not 
omit  consideration  of  the  fact  that  the  evi- 
dence was  not  in  harmony.  Notwithstanding 
ttie  conflicts  and  adverse  inforences,  the  de- 
cree, in  this  particular,  cannot  be  pronounced 
erroneous. 

The  only  objection  urged  In  brief  to  th4 
correctness  of  the  decree  Is  that  the  entire 


proper^  was  adjudged  subject  to  tlie  llai* 
and  this  when  a  mortgage  cm  the  property 
condeomed  was  outstanding  at  the  time  flie 
Hen  In  question  was  created.  Where  a  prior 
mortgage  Is  on  the  property  at  the  time  tbe 
lien  Is  created,  Wlmberly  v.  Mayberry,  &4 
Ala.  240,  10  South.  157,  14  L.  B.  A.  300,  roi- 
dered  previous  to  readoption  of  the  statute 
Involved  In  the  Codes  of  1896  and  1007,  an- 
nounces the  law  applicable  to  the  relative 
rights  and  priorities  of  the  lienor  and  mort- 
gagee and  directs  the  practice  In  sndt  cases. 
A  reiteration  of  the  holding  in  Wlmberly  v. 
Mayberry  is  unneceBsary. 

The  diancellor  here  ascertained,  and  the 
decree  so  recites,  that  tlie  Increased  value  of 
the  property  as  the  result  of  tbo  materials 
furnished  and  work  done  by  complainant  ex- 
ceeded the  amount  due  complainant  That 
being  true,  it  is  obvious  that  under  the  dted 
authority,  the  Ilea  was  prior  In  right  to  that 
extent  to  the  incumbrance  of  t^ie  mortgage 

There  Is  no  error  assigned  and  oqied  hen. 
The  decree  must  be  affirmed. 

Affirmed. 

DOWDELL,  C.  J.,  and  SIMPSON  and 
MAYFIBLD,  JJ.,  concur. 


DOTHAM  NAT.  BANK  v.  CBAWFOBD. 

(Supreme  Oonrt  of  Alabama.   Nov.  18,  1900.) 

BxBcnroBs  ard  AmcnnsiBAToas  C|  402^  — 
Sau  or  MoBTOAGiD  Pbqfsbit— BxeHn  or 

MOKTGAQEB. 

Where  the  administrator  of  a  chatM  mort- 
gagor, under  order  of  court  aold  the  interest  of 
tbe  mortgagor  in  the  mortgaged  property,  the 
mortgagee  was  not  entitled  to  maintain  a  bill 
prayuw  that  tbe  money  be  decreed  to  be  held  in 
trust  for  tbe  payment  of  complainant's  ddtt; 
tbe  tmrchaser,  if  affected  by  notice,  having  tak- 
en the  property  subject  to  the  rights  of  the  mort- 
gagee, and,  even  In  case  the  property  had  bem 
destroyed,  the  remedy  bdng  an  action  at  law. 

[Ed.  Note^For  other  eases,  see  Bzecuton 
and  Administrators.  Cent  Dig.  1  1008;  Dec. 
Dig.  I  402.*) 

Appeal  from  Chancery  Court  Houston 
County;  L.  D.  Gardner,  Chancellor. 

Action  by  the  Dothan  National  Bank 
against  B.  D.  Crawford,  as  administrator  of 
the  estate  of  A.  B.  Jones,  deceased.  E*rom  a 
Judgment  in  fsTOr  of  defendant,  complainant 
apjpeals.  Affirmed. 

A.  E.  Pace,  tor  M>pdlant  Esi^  ft  Farmer* 

for  appellee. 

SIMPSON,  J.  The  bill  In  this  case  was 
filed  by  tiie  appdlant  against  the  appellee, 
and  alleges  that  the  complainant  held  a  mort- 
gage  on  the  undivided  lnt«est  of  tnie  A.  BL 
Jones  in  certain  personal  property  ctmslst- 
tag  of  mules,  wagons,  turpentine  stills,  pamiH 
ing  outfits,  barrels,  and  office  furniture  and 
also  on  10  acres  of  land;  that  said  Jtme* 
died,  and  the  reopondent  Crawford,  as  ad- 
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inlDlstiitUir«  bj  otdw  of  tha  xmbata  coort, 
sold  aU  of  ae  InteiMt  of  atld  Jones  In  aald 
property  for  9541.40l  The  prayer  of  tha  bin 
la  lliat  aaid  moncir  be  decreed  to  be  bald  la 
tniBt  for  the  paymoit  of  onuplalnanfa  d^ 
and  that  said  admlntetrator  be  reonlred  to 
appn^riate  the  {woceeda  of  aald  aale  to 
paym»t  of  complainants 

The  Intereat  of  the  estete  of  said  Jonee  In 
aald  property  waa  almply  the  yruperlj  aab- 
Ject  to  the  mortage,  and  the  sale  by  the  ad- 
ministrator did  not  Interfere  wltti  the  r^ti 
of  the  mortgagee ;  bnt  the  pnrduuer.  If  af- 
fected by  notice  of  tlie  mortgage^  took  the 
prc^aty  subject  to  any  rl^ts  he  might  hare. 
Thne  la  no  averment  13uit  tbe  propniy  baa 
been  deetroyed,  so  that  the  mortgage  cannot 
be  enforced  agalut  the  same ;  and.  eran  if 
tUere  were  swdi  averment  the  rttnedy  would 
be  by  action  at  law.  Bhrman  t.  Oata,  101 
Ala.  604,  14  South.  88L  The  case  of  Hnmea 
et  al.  T.  Scott,  180  Ala.  2SI,  80  Sontb.  788, 
waa  the  enforcment  of  an  express  trust,  and 
baa  no  analogy  to  this  caaa 

The  decree  of  the  court  is  affirmed. 

DOWDELU  a  J.»  and  McOUIltJ.AN  and 
M AZTIELD*  JJ.,  concur. 


GBBBM  T.  LOUISYILLB  ft  N.  B.  Oa 
(Snpzeme  Gbart  of  Alabama.   Nor.  18,  1800.) 
qawtw  (1 12S*)— SHiPMam  or  Qood»— Di- 

UT  IN  nAKBPOSTATXOH. 

The  fallnra  of  a  carrier  to  move  a  car  load 
of  lumber,  after  being  made  ready  for  shipment 
and  notice  thereof  renders  it  liable  for  the  lots 
of  the  Inmber  by  Its  sntwequent  destruction  in 
the  bnmlns  <^  adjacent  property  without  the 
carrier's  fault 

IBSd.  Note. — For  other  cases,  see  Osrrien, 
Cent  Dig.  I  641 ;  Dec.  Dig.  I  128.*] 

Appeal  from  drcnlt  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Action  by  Frank  S.  Green  against  the 
XiOulBTlIle  ft  NashTllIe  Railroad  Company. 
Defmdaut  had  Judgment,  and  plalntur  ap> 
peala  Reraraed. 

Beatov.  Beator  ft  Yonng;  for  appoUant 
GiegoiT  L.  ft  H.  T.  Srnltbt  tor  app^e& 

McCIjBTJjAW,  J.  The  appdlant  grounds 
this  action  for  damagea  upon  this  omission 
of  the  appellee:  In  "wholly  and  careleaaly" 
neiAectlng  and  "nagUgently"  faUlng,  "aa  waa 
Ita  [iqppdlee^}  duty  In  the  memlaea,''  to  re- 
move^ aftw  nodce  and  reqneat  ao  to  do^  a 
car  of  Inmber  btionglng  to  aK>dlan1;  In  con- 
■eqaenca  ctf  whldi  brea^  of  duty,  ft  la  aver- 
red.  ttie  Inmbar  ma  deatroyed  In  a  Are  that 
oooaomed  the  mDl  of  the  Creacent  Lumber 
Cnnpany,  whereat;  or  near  which,  the  car 
was  loaded,  and  at  w  near  irtileh  the  atated 
negligent  omUalon  ef  aivtflee  permuted  ttie 
car  of  Inmber  to  remain  and  be  destroyed. 


The  only  ground  of  demurrer  aaaigned  was 
that  the  "complaint  shows  that  the  negli- 
gence of  the  dafapdant  complained  of  was 
not  the  proximate  cause  of  the  Injury  sued 
fOT.**  It  la  Inalsted  counsel  for  app^lee 
that  no  iwejndldal  error  conld  hare  attended 
the  auatalnlng  ot  the  d«nuner,  becanae  the 
complaint  states  no  cause  of  action. 

We  cannot  aurora  this  contottkm.  niat 
It  la  tte  duty  of  a  carrier  to  exerdae  due 
care  and  to  employ  reaaonable  diligence  In 
the  fWwardbig  of  goods  committed  to  it  for 
oouTeyance  cannot  be  doubted.  The  com- 
plaint eoEpresSly  avera  that  the  duty  of  the 
defendant  in  tbe  premises  waa  to  move  aald 
car,  that  notice  and  request  so  to  do  waa 
oomnranlcated  to  deCsndant,  and  that  defend- 
ant negligently  omitted  the  performance  of 
that  duty.  In  consequence  <hC  which  the  Inm- 
ber was  destroyed.  The  argumwt  that  in 
tbe  complaint  no  destination  for  the  car  la 
averred,  no  place  whereto  llie  Oefoidant  was 
obligated  within  Ita  duty  to  remore  tbe  car, 
might  (thooflSi  we  are  not  now  invited  to  de- 
cide 19  be  In  point,  if  a  ground  of  demurrer 
had  bem  Intnpoaed  raising  that  ((bjectlon  to 
the  comidalnt  It  la  sufficient  to  otmclnde 
Ibat  tbe  contplalnt  avera,  ezioeBsly,  a  doty 
and  Its  breach,  and  Injury  In  couseQuence 
thereof.  If  the  aTemwnt  of  Ibese  ordlnarl^ 
essential  elemento  in  tbe  statement  of  a 
cause  of  action  are  imperfect,  donorrer 
should  hare  been  empk^ed  to  point  ont  tte 
defects.  Under  the  principles  announced  and 
applied  to  ft  N.  K.  B.  Oo.  T.  Oldley,  110 
Ala.  S28,  M  South.  788,  and  A.  G.  &  R.  B. 
Co.  T.  Qnaxles,  14S  Ala.  486,-  40  South.  120; 
and  Qw  TOty  recent  dedalon  in  A.  O.  S.  B. 
R.  Go.  T.  Bniott,  160  Abu  881,  43  South.  788, 
it  must  be  hdd  tiiat  the  demurrer  waa  er- 
roneously  sustained.  The  complaint  makea  a 
caae  where  Ibe  carrier  waa  culpable  to  ito 
bilure  to  more  the  car  in  qneatton,  and  un- 
der such  dretunstancee  the  destmctkm  of 
the  goods  by  fire,  even  though  communicated 
without  the  carriers'  other  fanlt  wUl  be 
traced  in  causation  to  the  concurrent  causes 
aftorded  by  tbe  flr*  and  Uie  netflgent  dday 
tai  the  performance  of  the  doty  of  ronoral. 

The  Jodgmnt  Is  rarersed,  and  the  canae  is 
remanded. 

Berersed  and  remanded. 

DOWDELU  O.  Jh  and  8IUPSON  and 
IIAYFIBLD;  JJ.,  concur. 


OUTER  T.  WIUXAUS. 
(Supreme  Court  of  Alabama.   Dee.  18,  1900.) 

1.  pAsnnoir  <|  6*)— Paboil  PAarmow— Pob- 

BseaioN— YjlUDitt. 

A  parol  partition  between  tenanta  In  com- 
mon, followed  by  possession  taken  and  retained 
pnrsnant  thereto,  is  valid  and  binding  on  them. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  18-17;  Dec.  Dig.  I  5.*] 
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2.  Tenanot  m  CouuoN  (}  15*)— Adtibse  Pos- 
session—Knowledge. 

While  poBsessioB  of  a  tenant  in  common, 
witbont  more,  is  not  adverse  to  the  claim  of 
hia  co-tenants,  a  repudiation  of  the  co-tenants' 
rights  and  a  claim  of  exclusive  ownership, 
brought  to  their  actual  knowledge,  will  make  the 
tenant's  iMBsesslon  advene. 

[Bd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Gent  Dig.  §8  42-^2 ;  Dec  Dig.  S  15.*] 

3.  WiTNiasiB  (8  140*)— CoMPKTEifCT— Tbans- 

ACTlON  WITH  PeBBONS  BINCB  DECEASED  — 

Irtebest. 

The  Interest  which  la  sufficient  to  disquali- 
fy a  witness  as  to  a  transaction  with  a  dece- 
dent, under  Code  1907,  §  4007,  must  be  such 
that  the  witness  will  gain  or  lose  b;  direct  Jegal 
operation  of  the  judgment  to  be  rendered,  or  an 
interest  concerning  which  the  record  will  be  legal 
evidence  for  or  agaiuat  him  in  some  other  action. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Ceftt  Dig.  f  589;  Dec.  Dig-  8  140.*] 

4.  LnilTATlON  OF  AenONB  (8  80*)- SUSPBH- 

aiON— PoBTmnioUB  Child. 

Where  limitations  begin  to  ran  against  the 
ancestor  of  a  postbamoiu  child,  the  ancestor's 
death  did  not  tateirapt  the  statate,  though  plain- 
tiff was  yet  unborn. 

[Ed.  Xote.— For  other  caaeB,  see  Limitation  of 
Actions,  Cent.  Dig.  I  424;  Dec.  Dig.  I  80.*] 

5.  Advebsk  Possession  (5  43*)  —  Taokiho  — 
Pbivitt. 

Privity,  reouired  to  establish  continnlty  of 
adverse  possessioo,  may  be  established  by  a 
transfer  of  possession  alone,  without  written 
evldeqce,  or  by  any  conveyance  or  agreement, 
written  or  oral. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  S  225 ;  Dec.  Dig.  fi  43.*] 

Appeal  from  Circuit  Court,  Marengo  Coon- 
ty;  John  T.  Lac&land,  Judge. 

Ejectment  by  Arthur  Williams  against  J. 
H.  Oliver.  Judgment  for  plalntift,  and  de- 
fendant appeals.  Reversed  and  remanded. 

X  M.  Miller,  for  appeUant  William  Can* 
nlnghame,  for  appellee. 

8ATRE.  J.  Statutory  action  in  the  na- 
ture of  ejectment.  PlalntUC  and  defendant 
in  the  trial  court,  who  are  respectively  ap- 
pdlee  and  appellant  here,  traced  title  to  a 
common  scarce,  Ashley  Williams,  plaintUTa 
grandfather.  Plaintiff  proved  title  and  pos- 
session In  Ashley  WiUlams,  and  hla  helrshUi 
through  Caleb  Williams,  his  father,  and  on 
this  evidence  had  a  recovery  for  a  one-flfth 
interest  In  the  property  sued  for.  The  de- 
fendant offered  to  prove  a  parol  partition  be- 
tween  the  widow  and  children  of  Ashley, 
by  which  the  land  aned  for  was  assigned  to 
Minerva  Pnllen,  an  aunt  of  plaintiff,  sub- 
8equ«t  poBsessIon  by  her  imder  an  exduslye 
claim  of  ownership  for  more  than  the  period 
of  statutory  limitation,  and  traced  his  title 
bade  to  ber  through  a  number  of  mesne  con- 
veyances.  The  court  sustained  the  plalntlfTB 
objection.  This  ruling,  r^»eated  several  times 
during  the  progress  of  the  trial,  constitutes 
the  subject  of  the  principal  assignments  of  er- 
ror. We  gather  from  the  briefs  and  argu- 
ment of  coansel  that  the  rulii^  complained 
of  proceeded  upon  one  or  the  other  of  two 


theories:  (1)  That  the  statute  of  frauds 
stood  In  the  way  of  the  parol  partition;  (2) 
that  the  witnesses  called  to  prove  the  parti- 
tion and  subsequent  possession  under  it  by 
the  parties  to  It  were  Incompetent  because 
pecuniarily  Interested  in  the  result  of  the 
suit,  and  the  facts  to  which  it  was  proposed 
to  have  them  testify  were  transactions  with 
Caleb  Williams,  whose  estate  was  interested 
In  the  result.   Code  1907.  8  4007. 

The  case  of  Tarborough  v.  Avant,  66  Ala. 
526,  seems  to  recognize,  Inferentlally  at  least 
that  a  parol  partition  of  lands,  followed  by 
possession,  continued  for  bo  long  a  time  that 
the  statute  of  limitation  operates  as  a  liar 
vests  In  the  co-tenants  legal  title  to  the  parts 
assigned  to  them  respectively.  At  the  common 
law  a  voluntary  partition  of  lands  could  be 
made  by  parol  between  tenants  In  coniraon. 
Judge  Freeman  states  that  according  to  a 
slight  preponderance  of  American  cases,  and 
a  decided  majority  of  the  English  authorities, 
the  statute  of  frauds  now  interposes  an  in- 
superable obstacle  to  a  valid  parol  partition. 
In  Woodholl  v.  Longstreet,  18  N.  J.  Law, 
414,  the  Supreme  Court  of  New  Jersey,  while 
intimating  that  It  might  possibly  nphold  a 
parol  partition  when  sanctioned  by  lon$- 
continued  poBsesBton  taken  and  held  by  vir- 
tue of  It,  denied  the  force  of  snch  partition 
when  accompanied  by  possession  for  a  period 
of  five  or  six  years,  and  portrayed  the  evils 
which,  in  Its  Jui^ment,  were  likely  to  arise 
from  encouraging  parol  partitions.  In  New 
York,  Chancellor  Kent  satd:  "A  parol  di- 
vision, carried  Into  effect  by  possessions  tak* 
en  according  io  It,  will  be  sufficient  to  sever 
possessions,  as  between  tenants  in  common 
whose  titles  are  distinct,  and  where  the  only 
object  of  the  division  is  to  ascertain  the 
separate  possesaions  of  each."  Jackson  v. 
Harder,  4  Johns.  (N.  T.)  212,  4  Am.  Dea  262. 
In  Mississippi,  where  the  question  was  on 
the  admlBBlbility  of  certain  evidence,  the 
court  used  this  language:  "The  only  ques- 
tion, thea,  upon  which  the  competency  of  this 
evidence  depends.  Is  whether  it  Is  competait 
to  show  a  partition  by  parol  betwem  coparce- 
ners or  tenants  In  common.  And  there  can  be 
no  doubt  but  that  such  an  agreem«kt,  when 
carried  out  by  the  parties  taking  possesalon  in 
severalty,  is  valid  and  effectual  to  conclude 
the  rights  of  the  others  against  the  respective 
parties  bo  holding  in  severalty."  WUdey  v. 
Bonner's  X^see,  31  Miss.  652.  In  Pennsyl- 
vania, in  an  action  for  partition,  the  dtfend- 
ant  pleaded  that  he  and  the  plaintiff  did 
not  hold  the  land  together,  and  this  was  the 
question  at  Issue.  The  defendant  offered 
parol  evidence  to  show  a  parol  partition,  with 
snbsequent  possession  by  each  of  the  part  al- 
lotted to  him  by  the  other.  The  court  was 
of  opinion  that  the  evidence  ought  to  have 
been  received.  Ebert  v.  Wood,  1  Bin.  <Pa.> 
218,  2  Am.  Dee.  4S6.  In  SouQi  Carolina,  in 
a  case  where  parol  partition  had  not  l>een 
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coiwnmmated  b;  poBsession  taken  and  beld  In 
accordance  therewith,  the  court  said :  "There 
Is  no  doubt  that,  If  actual  possession  bad 
followed  the  partition,  it  would  have  bound 
the  parties."  Slice  t.  Derrick,  2  Rich.  Law, 
620.  In  Vlrgtula,  "between  parceners,  deeds 
of  partition,  though  the  better  practice,  are 
not  absolutely  neceanry:  they  may  mark 
and  establish  tbe  dividing  line  between  them, 
and  prove  it  by  any  other  competent  evi- 
dence ;  and  they  will,  from  the  time  of  mark- 
ing and  establishing  the  line,  be  seised  In 
severalty."  Coles  v.  Wooding,  2  Pat  ft  H. 
197.  In  Oblo.  a  fair  division  of  common 
proi>erty,  consummated  by  possession,  will 
not  be  disturbed  In  equity  after  the  lapse  of 
several  years,  although  some  of  the  parties 
were  Infants.  Piatt  t.  Hubbell.  D  Ohio.  245. 
In  Indiana,  parol  partitions  are  sustained 
when  followed  by  ezduslve  possession.  Hauk 
T.  McOomas,  98  Ind.  46a  In  West  Virginia, 
voluntary  parol  partitions,  clearly  proven, 
followed  by  actual  possession  In  severalty, 
will  defeat  the  right  to  partition  under  the 
Uw.  Patterson  v.  MarUn,  33  W.  Va.  494, 
10  S.  EL  817.  In  Missouri,  altliough  a  parol 
partition  is  good  between  the  parties  when 
accompanied  by  possession,  yet  the  equitable 
title  only  passes,  which  by  adverse  possession 
may  ripen  into  a  1^1  estate.  Hazen  v.  Har- 
nett, 00  Ho.  506.  In  Vermont,  tenants  In 
common,  who  have  not  perfected  their  title 
by  15  years'  possession  under  the  statute, 
may  make  partition  by  parol,  provided  It  be 
accompanied  by  acts  of  possession  In  several- 
ty. Pomeroy  v.  Taylor,  Brayton.  174.  In 
Tennessee,  tbe  r^stration  laws  do  not  ap- 
ply to  a  parol  partition  between  ico-tenants. 
Meacham  t.  Meacham,  91  Tenn.  582, 10  S.  W. 
757.  In  Texas,  a  parol  partition  Is  sustained 
on  peculiar  provisions  of  the  statute  of  frauds 
of  that  state.  Stuart  t.  Baker,  17  Tex.  420. 
In  Massachusetts,'  Maine,  California,  and 
North  Carolina,  parol  partitions  are  not  rec- 
ognized in  courts  of  law.  Porter  r.  Perkins, 
6  Mass.  236,  4  Am.  Dec.  52 ;  Duncan  v.  Syl- 
vester. 16  Me.  800;  Gates  v.  Salmon,  46 
Cal.  361 ;  Medlln  v.  Steele,  76  N.  C.  154.  See. 
also,  Freeman  on  Co-Teuanc7  and  Partition,  | 
308;  88  Cent  Dig.  14,  |  13  et  seq.  Judge 
Freeman  concludes  it  to  be  evident  that  a 
parol  partition  of  tbe  lands  of  co-tenante, 
when  followed  by  possession  taken  or  retain- 
ed in  pursuance  of  It,  Is  binding  upon  th^m, 
ts  gaining  ratber  tban  losing  ground,  and 
that  while  there  may  be  difference  of  opin- 
ion respecting  the  reasons  on  which  tbe  prop- 
osition ought  to  rest,  practically,  it  makes 
little  difference  what  view  prevails :  for  un- 
der either  each  co-tenant  Is  entitled  to  retain 
tbe  land  so  partitioned  and  allofted  to  him. 

In  Tennessee  C,  I.  ft  R.  R.  Co.  v.  Linn,  123 
Ala.  112,  26  South.  245.  82  Am.  St  Rep.  108, 
it  was  held  that  the  adverse  possession  of 
one  who  enters  and  holds  under  a  valid  parol 
contract  of  sale,  after  having  paid  the  par- 
chase  money,  is  limited  to  his  posf^pssio 
pedis,  and  does  not  extend  to  the  boundaries 
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agreed  upon  in  the  contract  of  sale  as  Is  the 
case  where  one  holds  under  written  color  of 
title.  Xo  such  question  is  involved  In  the 
case  at  bar,  nor  are  tbe  rights  of  strangers 
to  the  partition  involved.  We  gather  from 
the  record  that  the  controversy  here  related, 
not  to  the  extent  of  the  possession  of  the  de- 
fendant and  those  under  whom  be  claimed, 
but  to  the  character  of  their  actual  posses- 
sion. The  rule  is  that  the  possession  of  a 
tenant  In  common,  without  more.  Is  not  ad- 
verse to  the  claim  of  his  co-tenants.  But  a 
repudiation  of  the  right  of  his  co-traants  and 
a  claim  of  exclusive  ownership,  brought  home 
to  their  actual  knowledge,  will  convert  his 
holding  Into  an  adverse  possession.  Asbford 
V.  Ashford.  136  Ala.  631.  34  South.  10.  06 
Am.  St  Rep.  82.  And  an  agreed  parol  par- 
tition necessarily  implies  knowle^^  on  the 
part  of  all  the  parties  to  it  that  the  subse- 
quent possession  under  It  Is  adverse.  By 
different  appropriate  questions  propounded  to 
different  witnesses  the  defendant  offered  to 
show  a  parol  partition  among  the  heirs  of 
Ashley  Williams  and  an  adverse  holding  un- 
der It  by  those  under  whom  be  claimed  the 
land  in  controversy,  which,  If  the  witnesses 
had  beto  permitted  to  testify  and  bad  met 
his  expectations,  wonid  have  made  his  title 
a  question  for  the  Jury.  This,  as  for  any- 
thing yet  apiwaring,  he  should  have  been 
allowed  to  do. 

Mrs.  Klrkham  and  tbe  wituMS  Jowers  bad 
no  such  pecuniary  Interest  in  the  result  of 
the  suit  as  would  have  been  affected  by  the 
Judgment  to  be  rendered  therein,  and  were, 
therefore,  not  disqualified  to  testify  to  the 
aliped  partition.  "A  case  cannot  arise  for- 
the  application  of  the  *  ■  •  exception 
unless  It  Involves  a  direct,  immediate  con- 
flict of  interests  betwem  tbe  dead  and  tbe 
living."  Ala.  Gold  Life  Insurance  Co.  v. 
Sledge.  62  Ala.  666;  Hanegold  v.  fifassa- 
chusetts  Life  Ins.  Ca,  181  Ala.  180,  81  South. 
86.  Tbe  statute  excludes  witnesses  on  ac- 
count of  pecuniary  interest  in  tbe  result  of 
the  salt.  "Tbe  true  test  of  tbe  Interest  of 
a  witness  Is  that  he  will  gain  or  lose  by  the  di- 
rect legal  operation  or  effect  of  the  Judgment, 
or  that  the  record  will  be  legal  evidence  for 
or  against  him  in  some  other  action."  Warm- 
ly V.  Hamburg,  40  Iowa,  22.  Of  these  wit- 
nesses, Mrs.  Klrkham  was  a  sister  of  Caleb 
Williams  and  participated  In  the  partition 
about  which  she  was  asked  to  testify.  Jow- 
ers bad  purchased  the  interest  of  Cal^  Wil- 
liams many  years  before.  Plaintiff,  as  we 
have  already  noted,  was  suing  to  recover 
that  part  of  the  land  which  had  been  allot- 
ted on  the  partition  to  Mrs.  Pullen.  If  these 
witnesses  had  any  Interest  In  maintaining  or 
denying  the  partition,  it  was  so  remote  as 
not  to  fall  within  either  tbe  letter  or  the 
spirit  of  the  statute.  Xo  possible  result  of 
the  p^dlng  cause  could  have  involved  pe- 
cuniary loss  or  gain  to  tbem.  nor  could  the 
judgment  to  be  rendered  hare  established 
any  status  affecting  them  or  their  estate^ 
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The  objection  to  th«  tesetmony  of  tiieee  wlt- 
neeses  went  to  Its  credibility,  as  showing  a 
remote  Interest  which  ml^t  affect  their  re- 
radty,  not  within  the  statute,  rather  than  to 
their  ctmipetency  as  witnesses.  There  was 
error  in  stotalntng  Hie  plalntUTs  objections 
to  tlLls  testimony. 

Plaintiff  was  a  posthnmons  child,  and  only 
reached  his  loajority  in  the  year  1906.  Bnt 
tiie  statute  ot  limitation  be^n  to  mn  against 
his  ffttiier,  nnder  whom  he  claimed  by  Inher- 
itance, from  the  date  of  the  parol  partition 
and  possession  talcen  nnder  It  This  was 
Beveral  yean  before  the  death  of  bis  father, 
Caleb.  If  the  statnte  of  limitation.  In  that 
aspect  of  the  case  which  defendant  offered  to 
prove,  b^n  to  run  against  plalntUTs  an- 
cestor— and  It  was  oiien  to  the  jury  to  And 
that  be  was  more  Iban  21  years  of  age  at  the 
time  of  bis  death— tiie  death  ot  that  ances- 
tor did  not  interrupt  its  rtmnlng,  altbon^ 
the  plaintiff  had  not  yet  come  into  being. 
Smith  T.  Boberts,  62  Ala.  83. 

There  was  no  la<^  of  privity  between  Xta 
defendant  and  Mrs.  Pollen,  nnder  whom  he 
claimed,  to  prevent  a  tacking  of  their  ad- 
verse possesslcms.  The  privity  required  to 
establish  continuity  of  adverse  possession 
vibkib  vin  ripen  Into  Utle  may  be  effected 
1^  any  conveyance  ox  agreement,  written  or 
verbal,  which  has  for  its  object  a  transfer 
of  the  r^bts  acquired  nnder  the  original 
entry.  A  transfer  of  possession  alone,  with- 
out written  evidence  of  tiie  transfer,  la  suffi- 
cient to  create  prlTity.  r.  Adams,  121 
Ala.  664,  25  South.  716. 

Defendantfs  «vldaiee  admitted,  plalntUTs 
right  of  recorery  wottld  have  been,  as  for 
anyttilug  we  are  able  to  gaUier  from  the  In- 
volved bill  of  exceptions,  a  question  for  the 
determination  of  the  jury.  There  was  error 
in  giving  the  general  afflrmatlTe  charge  for 
the  plaintiff. 

Berersed  and  remanded. 

ANPIBRSON,  McGUfilJ^,  and  HAY- 
FIELD,  JJ.,  c<mcnr. 


SOUTHERN  RT.  CO.  v.  STONEWALL  INS. 
CO. 

(Supreme  Court  of  Alabama.    Nov.  18,  19C».) 

1.  INSUBANCK  (i  606*>— Subboojltiok  or  IN- 

8UBANCE  COUPAIfT. 

An  insurance  company,  on  paying  Insured 
for  property  tortiously  destroyed  by  a  third  per- 
son, is  subrogated  to  the  rights  of  insured 
against  the  third  person,  and  may  sue  in  its 
own  name,  or  in  the  name  of  insured  for  its  use. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1506;  Dea  Dig.  |  606.*] 

2.  Parties  (J  95*)— Detects— Waiver. 

Where  an  insurance  company,  whic^  had 
paid  insured  for  property  tortiously  destroyed 
by  a  third  person,  sued  in  its'  own  name  the 
third  person.  Instead  of  In  the  name  of  insured 


for  its  use,  the  defect  was  amendable,  and  must 
be  taken  advantage  of  before  verdict 

[Ed.  Note.— For  other  cases,  see  Parties  Cent 
Dig.  H  160,  166;  Dec  Dig.  S  95.*] 

Appeal  from  Oircnlt  Court,  UcMl*  Coun- 
ty ;  Samuti  B.  Browne,  Judge. 

Action  by  the  Stonewall  Insurance  Com- 
pany against  the  Sontbon  Railway  Com- 
pany. From  a  judgment  for  ifla]ntUf>  defend- 
ant appeals.  Afflrmed. 

Bestor,  Bestor  &  Toong,  for  ajv^nt 
Joel  W.  Goldsby  and  Gregory  U  ft  H.  T. 
Smith,  for  appellee. 

MAYFIBLD,  J.  This  was  an  acti<m  by 
the  apiwllee  insurance  company  against  ap> 
pellant  (defoidant)  railroad  company  to  re> 
cover  damages  for  the  destmctlen  of  a  ware- 
house and  a  lot  of  cotton  allied  to  bare  been 
Ignited  by  fire  emitted  from  defendanTa  lo- 
comotive. Hie  property  destroyed  was  In- 
sured by  appellee  to  various  owners,  against 
loss  by  flre.  After  the  loss,  the  Insurance 
company  paid  the  losses  to  the  insured.  In 
accordance  wltti  its  contracts,  taking  assign- 
ment and  transfer  of  their  respective  claims, 
and  thereupon  sued  appellant.  In  ita  own 
name,  for  negligently  causliw  the  loss  by  flre. 
The  def^dant  demurred  to  the  complaint 
but  Its  demurrers  wore  stricken  from  the 
file,  on  plaintifTs  motion,  because  not  filed 
within  time.  Trial  was  had,  which  resulted 
in  a  verdict  for  plaintiff  for  one  cent  This 
verdict  and  Judgment  was  set  aside,  on  plaln- 
tUTs motion,  and  a  new  trial  awarded.  From 
the  Judgment  and  order  setting  aside  the 
verdict  and  awarding  a  new  trial,  defendant 
appeals. 

It  is  insisted  that  the  order  setting  atide 
the  verdict  was  error,  for  that  the  plaintiff 
could  not  maintain  the  action ;  that  the  stat- 
ute (Bectl<m  5100  of  the  Code  of  1907)  which 
authorizes  the  transfer  and  assignment  of 
dalms  against  railroad  companies  and  suits 
thereon  In  the  names  of  the  successive  as- 
signees, is  unconstitutional  and  void,  because 
a  discrimination  against  railroad  companies. 
It  Is  unnecessary  to  decide  this  question  on 
this  appeal,  for  the  reason  that  without  any 
statute,  the  Insurance  company,  on  paying 
the  Insurance  for  the  property  Insured  and 
alleged  to  have  been  tortiously  destroyed  bj 
the  railroad  company,  would  be  subrogated 
to  the  rights  of  the  insured  or  owners  of  the 
property,  against  the  railroad  company.  If 
any  there  were,  to  make  good  its  loss,  and 
could  certainly  sue  in  its  own  name,  or  In 
the  name  of  the  Insured,  for  Its  use.  The  Id* 
surance  company,  in  either  case,  would  be 
the  real  party  plaintiff;  and  if  It  should  be 
conceded  that  the  action  should  have  beoi 
in  the  names  of  the  insured,  for  the  use  of 
the  Insurance  company,  this  would  be  an 
amendable  defect,  and  would  have  to  be  tak- 
m  advantage  of  beft^  verdict   Tbls  was 
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not  done,  howerer,  Uioafh  It  appean  that 
the  detaidazit  attempted  to  do  eo,  bat  was 
not  within  Uma  Hnoe  Co.  t.  Or^on  Oo., 
20  Or.  069^  26  Pae.  857,  b.  c.  28  Am.  St.  Bep. 
ISl ;  Oonn.  Co.  t.  Erie  Co,  78  N.  Y.  880;  a.  c. 
29  Am.  Rflp.  171;  Pbenlx  Co.  T.  Peon.  B.  R. 
Co..  184Ind.21S,88N.  B.870,20IfcB.A. 
406;  Johnson  t.  UarUn,  M  Ala.  271;  Lucas 
r.  Plttman,  84  Ala.  616, 10  Soath.  606 ;  Amer- 
ican UnlfA  TA  Go.  T.  Davtfbtoy,  89  Ala. 
181,  7  SODfh.  660;  Donghert^  t.  Fowe^  127 
Ala.  081,  80  South. 

We  see  no  reasm  for  dtatoiUnc  the  wder 
or  Jndgmoit  of  tbe  trial  oonrt  In  awarding  a 
new  trial,  and  the  jadgmoit  is  afflrmed. 

Affirmed. 

* 

DOWDBLL,  C.  J.,  and  SIMPSON  and  Mc- 
GLBLLAN,  JJ-  concur. 


SnLLIYAN  TIHBBB  CO.  LOUISTOXB 

B.ca 

(Sapicme  Coart  of  Alabama.   June  90,  1800. 
Bebearloff  Denied  Dk.  16,  1809l) 

1.  Bailsoadb  (I  460*)— Fnnfr-CoinsiBDTon 
Nkququtce. 

In  an  action  for  fire  set  by  a  locomotive,  a 
plea  that  defendant's  Bervants  bad  negUgeDtly 
thrown  a  larse  quantity  of  inflammable  gnts 
and  weeda  in  the  street  near  tdaintifPs  office, 
and  that,  though  there  was  danger  of  fire  being 
conununieated  to  such  gnus  and  weeds  from  de- 
fendant^ locomotives,  plalntlg  negligently  al- 
lowed such  material  to  remain,  was  not  douur- 
rable,  dnce  one  awaze  of  another's  wrong,  like- 
ly to  lead  to  bis  Injury,  cannot  remain  Inactive 
to  avert  sucii  injnnons  consequences,  and  tben 
daim  damagas  for  injnrlee  proalmately  flowing 
therefrom. 

[Ed.  Not&— For  other  eases,  see  Railroads. 
Cent  Dig.  1 16S1;  Dec  Dig.  I  46a*] 

2.  Baxlboads  (I  480*)  — FzRKS— BuBDEN  or 
pBoor. 

In  an  action  axalnst  a  railroad  for  fire  set 
by  a  locomotive,  If  the  jury  credited  the  evi- 
dence showing  that  plaintiff's  buildings  were  ig^ 
nited  by  fire  from  defendant's  locomotive,  the 
barden  passed  to  defendant  to  show,  at  least 
prima  fade,  that  the  flie  was  emitted  witboat 
n^ligenca  m  the  conetmctlon,  eaolpment,  and 
operation  of  the  locomotive. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  1710;  Dec  Dig.  |  480*] 

&  BUXJtOADB  (I  482*)— FlBSS  FBOIC  LOOOKO- 
nVKS— EVIDSNCB. 

TbMt  a  locomotive  mnning  60  milea  an 
hoar  and  under  greater  head  of  steam  emits 
more  sparks  than  one  mnolng  25  miles  per 
hour  does  not  of  itself  show  that  the  former  is 
negligently  operated,  eonstracted,  or  equipped. 

[Ed.  Note.— Por  other  cases,  see  RaUroada, 
Cent  Dig.  i  1735;  Dec  Dig.  |  482.*1 

■4.  l>ISCOVKKT  (i  60*)— IgTEBBOQATOnnS  AJI- 
8WEB8. 

That  answers  to  Interrogatorlespropound- 
ed  an  adverse  narty  under  Code  1886,  {  18B0 
et  esq.,  are  merely  irreaponrive,  is  not  gronud 
for  amking  them  out 

[Ed.  Note.— For  other  ceses,  see  Discovery, 
Cent.  Dig.  i  83 ;  Dee.  Dig.  |  CO.*] 

McQellan,  May&eld,  and  Sayre,  JJ.,  dissent 
Ing  In  part 

Anieal  &om  drccrit  Court,  Mobito  Gonn- 
ty ;  ^muel  B.  Brown,  Judge. 


Action  by  the  Sullivan  Timber  Company 
against  Uie  Louisville  ft  Nashville  Ballroad 
Ci>mpan7.  From  the  Jod^ent,  pUUntUT  ap- 
peals. Affirmed. 

The  facta  In  Oils  case  may  be  found  in 
a  former  report  of  the  case  under  the  style 
of  Louisville  ft  N.  B.  B.  Co.  V.  Sullivan  Tim- 
ber Co.,  138  Ala.  878,  86  South.  S27.  For 
the  purpose  of  this  opinion,  it  is  deemed 
necessary  to  set  out  count  6,  which  la  as  fol- 
lows: "(6)  The  plalntlEr,  for  amendment  to 
Its  complaint  In  this  cause,  and  as  a  part 
of  each  count  herein  set  forth,  avers  that 
heretofore,  and  at  the  time  of  the  mattora 
and  things  complained  of,  it  was  posseseed 
of  certain  lands  and  premises  In  the  city  and 
county  of  Mobile,  In  the  state  of  Alabama, 
and  upon  which  waft  located  Ita  sawmill,  dry 
kilns,  sheds,  ofllces,  and  other  buildings,  and 
on  which  premises  It  had  large  quantities  of 
lumber,  shingles,  wagons,  and  other  va)nable 
property,  which  said  property  was  bounded 
on  the  west  by  Water  street,  and  that  on 
the  eastern  line  of  said  Water  street  was 
located  its  offices  and  a  lumber  shed,  the 
western  aide  of  whldi  kiln  was  constructed 
of  plank;  and  the  defendant  was,  prior  to 
and  at  the  time  aforesaid,  possessed  of  a  cer- 
tain railroad  track  and  a  right  of  way  aloi^ 
and  over  said  Water  street,  In  said  <Atf  of 
Mobile,  and  in  front  of  said  plalntifTs  prem- 
ises, which  said  railroad  track  was  at  said 
time  within  30  feet  of  said  plalntUTs  land 
and  premises,  and  upon  whicb  said  railroad 
track  the  defendant  ran  and  operated  its 
engine,  locomotive,  and  cars  by  steam  pow- 
er. And  plaintiff  says  that  on,  to  wit,  the 
20th  day  of  September,  1806,  fire  escaped 
from  a  locomotive  engine  which  was  then 
being  run  by  defendant  along  said  Water 
street  in  £nnit  of  plaintUTs  said  premises, 
and  was  communicated  to  plaintiff's  said 
premises,  and  that  thereby  On  following 
pr<^>erty  of  plalntifr  thereon  was  burned  and 
deatroyed:  [Here  follows  desolption  of  prop- 
erty.]  And  xdaintlil  was  thereby  damag- 
ed in  the  amount  of  |SS,000,  for  whldt  It 
brings  this  suit  And  it  avers  that  vntil  the 
same  was  cut  down  hy  defendant's  servant 
there  was  growing  upon  said  Water  street, 
between  plalntUTs  said  premises  and  said 
railroad  track,  grass  and  weeds,  and  that  on, 
to  wit,  the  24th  day  of  September,  1806,  a 
large  anantity  of  sudt  grass  and  weeds  was 
cut  down  hy  defendants  servsnt  under  its 
direction,  and  was  by  them  negligently  and 
wrongfully  thrown  towards  and  near  plaln- 
tUTs said  office,  and  the  side  of  its  said  shed, 
and  was  by  defendant  negUgenUy  and  wrong- 
fully allowed  to  be  and  remain  near  plain- 
tUTs said  pr^nlses,  and  that  said  such  grass 
and  weeds  there  became  dry  and  inflanunable. 
And  plaintiff  avras  that  the  fire  so  eecaidng 
from  defoidant's  locomotive  as  set  forth 
above  fell  Into  and  ignited  such  dry  grass 
and  weeds,  and  thence  was  communicated 
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to  plaintiff's  said  property,  and  destroyed  and 
damaged  Its  property,  all  as  set  forth  above." 

Plea  2  vas  as  follows:  "(2)  To  the  sixth 
coont,  filed  as  abo\*e,  the  defendant  says  that 
the  west  line  of  t^intUf's  lumber  shed  on 
the  east  side  of  Water  street  was  construct- 
ed of  inflammable  boards,  set  upright,  with 
cracks  between  them,  and  that  said  shed 
was  covered  with  wooden  timbers*  and  was 
so  situated  that,  should  combustible  material 
lying  In  Water  Street  and  opposite  thereto 
t>e  set  on  flre,  said  shed  would  ba  In  great 
danger  of  being  burned ;  and  the  remainder 
of  said  proper^  mentioned  in  said  counts 
of  the  complaint  was  so  situated  as  to  be  In 
great  danger  of  being  burned  diould  said 
shed  be  set  on  fire,  all  of  which  was  well 
known  to  plaintiff  tiefore  the  matter  and 
things  complained  of.  Defendant's  engine 
passed  said  property  frequently  on  eadi  day, 
and  fire  frequently  escaped  therefrom  and 
fell  lipon  that  portion  of  Water  street  that 
was  opposite  the  plaintiff's  premises,  which 
said  fact  was  well  known  to  plaintiff.  And 
defendant  further  avers  that  plaintiff  knew 
that  defendant's  serrants  had  negligently 
thrown  a  large  quantity  of  grass  and  weeds 
towards  and  near  plaintifTs  oflBce^  and  the 
side  of  the  said  shed,  and  that  defendant  had 
negligently  allowed  It  to  be  and  remain  near 
plaintiff's  said  premises,  and  that  said  grass 
and  weeds  were  dry  and  Inflammable,  and 
that  there  was  danger  of  fire  escaping  from 
defendant's  locomotives,  or  some  of  them, 
and  falling  Into  and  Igniting  such  dry  grass 
and  weeds,  and  of  thereby  communicating 
fire  to  plalntlfTs  premises  and  destroying 
and  damaging  its  property,  unlera  such  weeds 
and  dry  grass  wm  promptly  removed,  and  the 
plaintiff  nevertheless  allowed  the  said  dry 
grass  to  be  and  remain  in  said  street  and 
near  Its  said  premises,  which  said  negligence 
on  the  part  of  the  plalutlff  proximately  con- 
tributed to  the  damages  In  said  counts  com- 
plained of." 

The  following  demurrers  were  filed  to 
plea  2:  "(1)  Because  said  plea  shows  that 
Bald  defendant's  servant  negligently  put  said 
grass  and  weeds  and  Infiammable  matter  near 
plainticrs  property  and  caused  the  danger- 
ous condition  to  exist,  whereby  the  flre  es- 
caping from  defendant's  engine  set  the  said 
Infiammable  matter  on  fire.  (2)  Because  it 
was  not  Incumbent  on  plaintiff  to  remove  the 
dangerous  condition  In  said  plea  mentioned, 
created  by  the  negligence  of  defendant's  serv- 
ant. (3)  Said  plea  shows  that  said  danger- 
ous condition  which  proximately  contribut- 
ed to  cause  the  damage  complained  of  was 
brought  about  the  negligence  of  defend- 
ant's servant." 

L.  A  H.  E.  W.  Faith  and  B.  H.  &  N.  R. 
Clarke,  for  appellant  Gr^ry  L.  Smith  and 
Joel  Goldsby,  for  appellee. 

HcGLELIiAN,  J.  The  status.  In  pleading 
and  in  fact,  of  this  case,  will  be  found  ac- 
curately JKt  down  in  the  report  of  this  Iltlga- 


tion  on  torm&e  appeal.  L.  ft  N.  B.  B.  Co.  v. 
SuUivan  Timber  Ga,  IBS  Ala.  879.  8S  Bontb. 
S27.  The  chief  question  argued  on  this  ap- 
peal concerns  the  rnUng  of  the  court  below, 
following  the  decision  of  this  court  <m  the 
other  appeal,  afllrmlng  the  sufficiency  of 
plea  2,  against  the  demurrers  ass^ed,  as 
a  d^enae  to  the  sixth  count  of  the  comi^alnt 
The  sixth  count  averred  that  the  negligence 
nmslsted  In  the  n^Ugent  accnmulatl<ni  by 
the  defendant^  of  combnstiUe  material  along- 
side or  near  to  the  defondanC's^  roadway. 
The  former  ruling,  in  this  ease,  was  bat  the 
application  of  the  prindple  announced  in 
UUey  V.  Fletcher,  81  Ala.  234,  1  South.  273. 
A  careful  re-examination  of  the  prindpJe;  as 
applicable  to  the  case  at  liar,  confirms  the 
soundness  of  the  ruling  mad^  In  this  re- 
gard, on  the  former  appeal. 

None  of  our  adJndlcatlonB,  pressed  upon 
us  by  rounsel  for  appellant,  relate  to  the 
application  of  the  principle  to  this  character 
of  ccmtroversy  as  that  principle  wu  first  set 
forth  and  applied  in  Ulley  v.  Fletcher,  mipra. 
The  soundness  of  the  principle  that  one, 
aware  of  anotlier's  wrong  likely  to  lead  to 
his  injury,  cannot  remain  Inactive  to  avert 
such  injurious  consequ^ices  so  known,  and 
then  claim  recomjienBe  for  an  Injury  proxi- 
mately flowing  therefrom,  cannot  be  reason- 
ably questioned.  It  Is  grounded  in  evident 
dtt^.  Besides,  If  It  be  ignored  In  a  case 
presenting  a  breach  of  It,  the  doctrine  of  prox- 
imate cause  as  an  unvarying  condition  to  a 
recovery  of  damages  for  an  Injury  suffered 
wonld  probably  be  seriously  qualified.  The 
distinction  that  mast  be  taken  between  the 
principle  uhder  consideration  and  tliat  an- 
nounced and  applied  In  the  Marbury  Case. 
125  Ala.  290,  28  South.' 438,  60  L.  R.  A.  620. 
la  that  the  latter  affirmed  the  absence  of  duty 
on  a  proprietor  tQ  antlt^ate  negligence  on 
the ,  part  of  the  carriw,  whereas  here  the 
plea  2,  to  the  sixth  count,  asserts  a  duty  aris- 
ing out  of  an  act  of  negligence  already  com- 
mitted. The  soundness  of  the  ruling  in  L.  A 
N.  R.  R.  Co.  V.  MiUer,  109  Ala.  500, 19  South. 
080,  Is  not  Impugned  by  the  holding  made 
In  this  case  on  former  apfi^l ;  for  the  reason, 
among  others,  that  In  Miller's  Case  the  de- 
fense here  interposed  by  plea  to  the  sixth 
count  was  not  pres^ted.  Plea  2  to  the 
sixth  count  was  proven  beyond  dispute,  and 
hence  the  afflrmatlTe  charge  on  that  ooant 
was  due  the  defendant. 

The  third  connt  of  the  complaint  ascribed 
the  destruction  of  the  plaintUTs  property  to 
the  negligrat  communication  of  flre  directly 
thereto  from  a  locomotive  by  the  defendant. 
There  were  tendencies  in  the  proof  requiring 
the  submis^on  of  the  issue  to  the  Jury,  to 
the  effect  that  the  buildings  or  lumber  of 
the  plaintiff  were  Ignited  by  fire  from  the 
defendant's  locomotive.  If  the  Jury  credited 
the  stated  tendencies  of  the  evidence,  the  bar- 
den  then  passed  to  the  defendant  to  show,  at 
least  prima  fade,  that  the  flre  so  commonl- 
cated  was  emitted  without  n^lguice  In  tlie 
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constnietloii,  eanlpmen^  and  operation  of  the 
locomotive  in  qnettlon.  L.  ft  N.  R.  R.  Co.  t. 
Reeee.  85  Ala.  497.  6  Sontli.  288,  7  Am.  St 
Repw  66.  If  the  evidence  offered  by  defend- 
■St  In  nation  of  such  negligence  prima 
fade  overcame  the  the  presnmptlon  that  the 
oommunicaUon  of  the  fire  as  stated  was  tike 
result  of  negl^ence— a  question  for  the  court, 
as  was  ruled  In  Reese's  Case,  supra— 4n  that 
ereuAf  then,  the  oblation  was  m  the  plain- 
tlir.  before  It  could  recover,  to  adduce  some  af- 
flrmatlTe  evidence  tending  to  show  negligence 
in  construction,  equlinnent,  or  operation  of  the 
]ooomotlv&  The  dtfoidant  Introduced  several 
witnesses  who  testified  that  the  locomotive 
was  properly  constraeted,  equli^ed,  and  op- 
erated. These  witnesses  were  tiiown  to  be  ex- 
pert In  reference  to  such  mattns.  There  Is 
nothing  discoverable  In  their  teetlmony,  as  It 
is  presented  to  this  court,  reasonab^  calcu- 
lated to  reflect  upon  Its  credlbllitr.  l^iere  are 
no  InconslBtokt  statement  appearing,  nor  re- 
sponses by  the  witnesses  that  could  reason- 
ably be  taken  as  Indicia  of  Incorrectness,  In- 
accuracy, or  falsity.  The  court  gave  the  gen- 
eral affirmative  charge  for  the  d^endant  on 
the  whole  case,  and  in  reviewing  his  action 
we  presume -that  he  Indulged  tiie  conclusion 
that  the  defendant  had,  Its  evldmce,  met 
and  oreroome  inrlma  fade  the  presumption 
arlsli^  from  the  fact  (If  f&und  from  the  tend- 
encies of  the  plaintiff's  evidence)  ttiat  the 
Are  was  communicated  directly  to  tjie  plain- 
tiffs property  from  the  defendant's  locomo- 
tive. While  the  duty  of  the  court  in  decid- 
ing, in  this  charader  of  cases,  whether  the 
defmdant  has  met  and  ororcome,  prima  fa- 
cie, the  presumption  before  stated,  Is  a  ddl- 
cate  one,  this  court  is  not  convinced,  on  the 
record  hiwe,  that  the  court  erroneously  con- 
duded,  from  the  evidence,  that  the  defdid- 
ant  had  discharged  prima  fade  the  burden 
passed  to  it  by  the  presumption  referred  to 
above. 

This  brings  us  to  the  Inquiry  whether  the 
plaintiff  presented  any  evidence  the  tsaaamey 
of  wbkh  was  to  show  n^Ugoice  in  the  con- 
struction, equipment,  or  oporation  of  this  lo- 
comotive, dtoBlng  the  Ignition  at  plaintiff's 
property.  The  evidence  of  the  plaintiff  on 
this  Issue,  whetitier  exduded  by  the  court 
from  interrogatories  or  not,  has  been  par- 
ticularly scmtiniaed  and  carefully  consider- 
ed; and  after  this  we  are  unable  to  discov- 
er any  evidence  having  the  essential  tendency 
to  support  the  plalntUTs  contention  on  the 
issue.  It  showi^  to  be  sore,  ttat  sparks  were 
emitted,  on  Uie  occa^n,  In  unusual  quantl- 
ties;  but  this  unusual  anlsslon  is  rtfenred, 
by  the  proof,  to  the  flow  of  sparlu  from  loco- 
motives rmmlng  on  time  and  at  a  slower 
speed  Qian  ^en  the  locomotlre  or  train  was 
late.  In  other  words,  the  Increased,  unusual, 
flow  of  sparks  Is  attributed,  in  the  evidence, 
to  the  q>eed  of  the  loramotlve.  Sudi  may  be 
t>to  case,  and  yet  no  n^llgence.  the  sine  qua 
HOD  to  Uabllity,  odored  the  rdease  of  the 
Are  causing  the  property  loss.  It  cannot  be 


said  tbat  alone,  because  an  engine  is  run- 
ning QO  miles  an  hour  and  under  greater 
head  of  steam  emits  more  sparks  than  one 
runn^  25  miles  an  hour,  that  the  former  is, 
hence,  negligently  operated,  constiructed,  or 
equipped.  It  may  be  In  point  of  fact,  and 
yet  that  action  of  the  mechanism  cannot,  we 
tiilnk,  Justiy  afford  a  safe  reason  on  whicb 
to  predicate  a  finding  tliat  negligence^  In  one 
or  more  of  the  three  particulars,  allowed 
the  Bparks  to  be  so  Knitted  from  the  more 
rapl^  running  locomotive.  To  be  reconcil- 
able as  evidence  tending  to  show  n^Ugence 
In  the  construction,  equipment,  or  operation 
€t  a  locomotlTe  setting  out  fire,  the  emission 
of  fire  must  have  been  unusual,  as  measured 
by  a  standard  of  opwatlon  at  least  substan- 
tially drcumstanced  as  was  the  locomotive 
emitting  fire  In  unusual  quantities. 

The  court,  on  motion  or  objection  of  de- 
fMidant,  struck  many  parts  of  the  answers 
of  the  plaintiff  to  Interrogatories  propound- 
ed to  It  by  defendant  under  Code,  1896,  S 
18B0  et  seq.;  and  this  seems  to  hare  been 
generally  done  upon  the  authority  of  Garri- 
son T.  Olass,  189  Ala.  612,  86  South.  725,  and 
for  the  reason  that  such  strldcen  answers 
were  not  respondve  to  the  Interrogatories 
propounded.  This  method  of  propounding  In- 
terrogatories to  adverse  parties  In  adlons  at 
law  was  fttrmulated  (in  1887)  before  the  Code 
of  1862.  See  Clay's  Dig.  311,  I  160;  Salt- 
marsh  V.  Bower,  22  Ala.  221,  and  authorities 
Oierehi  cited.  When  the  codification  of  1862 
was  adopted,  several  changes  were  made  in 
the  provldons  of  the. system  ftt>m  tboee  pre- 
vailing theretofore.  Notwithstanding  these 
changes,  at  least  of  lAraseolc^,  this  court, 
dealing  with  the  statute  as  written  In  the 
Code  of  18!S,.drew  therefrom  the  same  mean- 
ing and  gave  to  the  system  the  mme  effed 
as  had  been  prevloudy  drawn  and  given  it 
when  otherwise  written.  The  Instance  in 
mind  Is  the  case  of  Crymes  v.  White  ft  Jdm- 
son,  87  Ala.  S4».  This  decision  was  deliver- 
ed at  (he  June  term,  1861.  It  was  fben 
said:  "Olvlng  to  the  sedlons  of  the  Ciode 
(sedlons  2880-288Q)  authorising  the  examina- 
tion of  parties  by  interrogatories  the  same 
construction  whldi  was  put  upon  the  dd  stat- 
ute on  that  subject  (Clay's  Dig.  341,  |  160), 
we  must  hdd  that  the  court  wred  !n  sup- 
pressing that  portion  of  the  defendant's  an- 
swer above  quoted.  According  to  our  for- 
mer decisions,  interrogatories  under  the  stat- 
ute are  governed  by  the  same  rules  that  ap- 
ply to  bills  of  discovery  In  chancery,  so  tar 
as  rdates  to  the  nature  of  the  discovery 
sought  and  the  effect  of  the  answers  as  evi- 
dence when  made.  In  Saltmarsh  v.  Bower, 
22  Ala.  221,  tbls  subjed  underwent  a  care- 
ful conslderBtlon ;  and  It  was  there  held  that 
as  in  an  answer  to  a  bill  of  discovery,  noth- 
ing can  be  considered  imperHnent  whldi 
tends  to  disprove  the  existence  of  the  atiue 
of  adlon  or  defmse  set  iq»  in  the  bill,  so  In 
an  answer  to  interro^torles  under  the  stat- 
ute whether  It  Is  purely  retponHve,  or  eon- 
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(oliM  afitrmattve  itretporuive  aUegaUons  In 
avoidance  of  the  demand,  cannot  be  made  the 
subject-matter  of  exception.  See,  also,  Prit- 
chett  T.  Mnnroe,  22  Ala.  601;  Wilson  t. 
Maria,  21  AJa.  869."  atallca  supplied.)  As 
appeara,  It  was  expressly  held,  In  the  quoted 
cas^  that  the  respondent  to  Interrogatories 
Is  not  limited.  In  his  answers  thereto,  to 
such  as  are  responsive  to  the  Interrogatories 
propounded  to  him,  bnt  that  he  may  incor- 
porate In  his  answers  any  matter  in  avoid- 
ance of  the  demand,  or  of  or  In  defense ;  the 
general  restriction  being,  as  In  answers  to 
bills  of  discovery,  that  the  answers  shall  not 
embrace  impertinent  matter.  The  statutes, 
as  written  In  the  Code  of  18S2,  have  been 
several  times  readopted  in  Bubsequent  codifl- 
<:ations,  Inclndlng  that  of  1007. 

In  Allen  v.  Lathrop  Lumber  Co.,  00  Ala. 
490,  8  South.  120,  and  Cain  Lumber  Co.  v. 
Standard  Dry  Kiln  Co.,  108  Ala.  346,  IS 
South.  882,  the  construction  of  these  statutes 
taken  In  Crymes  v.  White  &  Johnson  was 
not  doubted,  but,  on  the  contrary,  was.  In 
gmeral  terms,  approved.  This  state  of  the 
law,  In  this  r^ard,  remained  without  reflec- 
tion upon  Its  correctness  until  the  decision 
In  Bank  v.  Leland,  122  Ala.  289,  294. 25  South. 
106,  when,  for  the  first  time,  so  far  as  we 
are  advised.  It  was  said  in  effect  that  an- 
swers merely  irresponsive  might  be  stricken. 
This  holding  was  predicated.  It  appears,  upon 
the  decision  in  Culver  v.  A.  M.  B.  Co.,  108 
Ala.  S30,  333,  18  South.  827.  This  latter  an- 
nouncement does  not  sustain  the  proposition 
stated  above,  but  does  hold  tlie  eliciting  of 
"legal  evidence,  facts  which  tend  to  support 
the  claim  of  ths  plaintUC  or  the  line  of  de- 
fense,"  to  be  the  object  of  the  Byetem.  Cul- 
ver's Case  and  Cain  Lumber  Co.  t.  Standard 
Co.,  adverted  to  before,  appear  in  the  same 
volume  and  are  the  expressions  of  the  same 
Justices.  It  must  be  that  neither  of  those 
dedslons  were  Intended  to  announce  incon- 
sistent rulings.  Garrison  v.  Glass  is  grounded 
In  authority,  on  Bank  v.  Leland. 

We  are  of  the  opinion  that  In  the  particu- 
lar under  consideration  both  of  these  decl- 
idons  are  unsound,  and  are,  hence,  overruled 
to  that  utent  They  result  In  an  abrupt  and 
Important  departure  from  what  had,  for  more 
than  a  quarter  of  a  century,  been  the  set- 
tled constractloD,  a^Ucation,  and  effect  ci 
these  BtatnteB.  If  the  rule  of  the  Ijeland 
and  GentKm  Oases  Is  alloMred  to  stand,  the 
conseauenoe  Is  so  opposed  to  oommoa  falniesB, 
Justice,  and  right,  we  utertalo  no  doubt 
that  the  lawmaking  branch  of  Oie  govern- 
ment would  repeal  the  etatutes.  The  reason 
for  this  strong  etatemeht  is  found  set  down 
and  conclusively  supported  in  reason  and  au- 
thorl^  in  Saltmarsh  t.  Bower  and  Crymes 
r.  White  A  Johnson.  It  is  that  if  the  In- 
terrogatee  ahonid  be  confined  in  hla  answers 
to  only  those  respMulTe  to  the  Intenogato- 
riea  propounded  to  him,  the  power  would  be 
thereby  givea  the  Interrogator  to  extract 
from  the  Intrarogatee  only  matter  favorable 


to  his  action  or  defoise  and  to  leave  the 
Interrogatee  dumb  to  e^lain  or  avoid  In 
Ills  answers  the  favorable  (to  the  interrog- 
ator) fact  or  circumstance  so  elicited.  Such 
a  result  cannot  be  sanctioned,  especially  in 
view  of  the  fact  that  .answws  to  pertinent 
Interrogatories,  not  otherwise  impttrDtx  or  ex- 
empted from  the  requiremait  to  be  answmd, 
may  be  compelled  under  rigorous  penalties 
The  Borious  consequence  Indicated  la  not 
avoided  by  the  fact  that  the  party  interro- 
gated may  testify  on  the  trial ;  and  this,  for 
the  reason,  among  others,  that  the  tntwn^a- 
tee  may  die,  or  become  otherwise  diaquaUfled 
to  testify,  between  the  time  he  is  required 
to,  and  does,  answer  and  the  time  of  Ow  trial 

AU  of  the  Justices  concur  In  the  otnudn- 
slon,  aa  a  result  of  which  Garrlam  t.  Qlaas 
and  Bank  r.  Leland  are  iwonoiniced  imsoand 
and  are  overruled  in  the  particular  indicated. 

The  forgoing  opinion,  in  the  reepecta  that 
it  treate  and  deddea  qneBtlona  other  than 
tiiat  presnted  by  the  rulings  below  under  the 
Indnence  of  Oanrison  t.  Glass,  was  prepared 
by  the  writer  by  direction  of  Uie  majority  of 
the  court,  conslBtlng  of  Chief  Justice  DOW- 
DELL  and  Justices  SIMPSON,  ANDBBSOX, 
and  DHNSON,  and  Is  adopted  1^  them  u  the 
expression  of  their  views. 

jQitloea  HATFIBiU)  and  8ATBB  and  the 
writer  are  of  the  opinion  that  plea  2  to  tbe 
sixth  count  was  subject  to  the  demnrrer  in- 
terposed to  11^  and  tberetore  dissent  from  flie 
conclusion  of  the  court  In  the  partlcidar  Uiat 
they  affirm  the  trial  court  in  aveaaultag  that 
demurrer. 

The  judgment  hSlow  is  accordbii^  affinaea. 
Affirmed. 

DOWDBILL,  a  X,  and  SIUPSON;  AMDBB- 
SON,  DBNSON,  McCLBLLAK.  and  ICAT- 
FIBLD.  JJ.,  concur  in  overruling  Garrison 
V.  Glass.  McCLBLLAK,  MATFIBLD,  and 
SAYBB,  J  J.,  dissmt  on  plea  Z 


LOUGHLIN  V.  DRTSDALBL 
(SnptCTw  Court  of  Alabama.   Nor.  18^  1900.) 

Appeal  from  aty  Court  of  Selma;  J.  W. 

Maory,  Judge. 

Action  by  William  Drysdale  against  P.  J. 
LouKhlin.  From  a  Judgment  for  plainti]^  de- 
fendant appeals.  Affirmed. 

A.  L.  McLeod,  for  appellant  Craig  ft  Ondg. 
for  ^pellee. 

McCLELLAN,  J.  Action  on  common  eonnta 
for  work  and  labor  done  and  on  account.  The 
trial  WEB  without  jury.  The  issue  here  argued 
is  one  <tf  foct  After  a  careful  coutideration 
of  the  testimony  Dreaented,  mainly  ore  teniu, 
we  are  not  persuaded  that  the  court  erred  in  its 
conclusion  in  the  premises.  The  testimony  is  is 
conflict,  bat  that  for  plaintlft  snpnorts  the 
court's  MMidusion  in  the  pronlsss.  The  Jodg- 
ment  Is  affirmed. 

Affirmed. 

DOWDBLL,  C.  J.,  and  SIMPSON  and  MAT- 
FIELD,  JJ.,  concur. 
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BLANTON  Y.  WE}ST  COAST  BT.  OO- 
(Supreme  Court  of  Florida.  Dec.  21, 1900.) 

1.  Appeal  and  Ebbob  (i  6G*)— Wbxt  of  Hebob 

—When  laxa. 

Under  the  fltatutes  of  this  state  ^en.  St. 
1906,  f§  1681.  16^  a  writ  of  error  lies  only 
to  a  "fiDal  jiid|m«Dr'  in  an  action  at  law  or  to 
**an  wder  gxantlnff  a  n«w  trial  at  law." 

[Bid.  Not&— For  other  cases,  see  AwmI  and 
Error,  Ont  Die  H  329-543;  Dec.  Dig.  {  66.*] 

2.  Appeal  and  Ebbob  (|  635«)— DiSMisaAL— 
Nbcessitt  of  Final  Judouent. 

When  a  writ  of  error  Is  taken  to  a  jadg- 
ment  in  an  action  at  law,  and  there  is  In  the 
transcript  of  the  record  profwr  no  entr;  of  a 
final  judsment  tenmoatiiu  or  disposing  of  the 
action,  the  writ  of  error  Is  improperly  issued, 
and  will  be  dismiased. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
S^rror,  Dee.        i  635.*] 

8.  AFPXAZ.  and  BrBOS  a  78*)— FIHAI.  JUDG- 
HKNT— JUDGICBHT  FOB  OO8IB. 

A  judgment  for  costs  alone,  where  the  mer- 
its of  the  cause  are  not  adjudicated,  and  the  ac- 
tion is  not  terminated  or  disposed  of,  Is  not  such 
tt  final  judgment  as  will  support  a  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gtnt.  Dig.  H  480,  481:  Dec.  Dig.  |  7&*J 

(SyllaboB  by  the  Court) 

In  Banc  Error  to  Circuit  Court;  Taylw 
County;  B.  H.  Palmer,  Judge. 

Action  by  B.  P.  Blanton  against  the  West 
Coast  Railway  Company.  Verdict  for  de- 
fendant and  plaintiff  brings  error.  Dis- 
missed. 

L.  W.  Blanton,  Hardee  &  Rowe,  and  W. 
B.  Davis,  for  plaintiff  in  error.  Hendry  A 
McKlnnon  and  h.  W.  Braoch,  for  defendant 
In  error. 


WHITFIELD,  C.  X  In  an  action  brought 
In  the  circuit  court  for  Taylor  county  by  the 
plaintiff  in  error  against  the  West  Coast 
Railway  Company  a  verdict  was  rendered 
for  the  defendant,  but  no  judgment  tbereon 
appears  In  the  transcript. 

Under  ttle  statute  of  this  state  a  writ  of 
error  lies,  only  to  a  "final  judgment"  in  an 
action  at  law  or  to  "an  order  granting  a  new 
trial  at  law."  Sections  1601  and  1095,  Gen. 
St.  1906.  There  la  no  order  granting  a  new 
trial,  and  the  writ  of  error  purports  to  be 
from  a  judgment;  bat  none  appears  in  the 
transcript,  except  perhaps  a  Judgment  for 
costs.  When  a  writ  of  «rror  is  taken  to  a 
jndgment  in  an  action  at  law,  anl  there  Is 
in  the  record  proper  no  entry  of  a  final  Judg- 
ment terminating  or  disposing  of  the  action, 
tbe  writ  of  error  Is  Improperly  issued,  and 
-will  be  dismissed.  A  Judgment  for  costs 
alone,  where  the  merits  of  the  cause  are  not 
adjudicated,  and  the  action  is  not  terminat- 
ed or  dlsp<»ed  of,  is  not  such  a  final  Judg- 
ment as  will  support  a  writ  of  error.  Dex- 
ter T.  Seaboard  Air  Line  Ry.,  62  Fla.  250, 
42  South.  605,  and  authorities  cited. 

Writ  of  error  ^missed.  All  concur. 


BASS  T.  RAMOS. 
(Supreme  Court  of  Florida.  Dea  14, 1900.) 

1.  Tbial  (II  180k  142,  143*)— DiBEonoir  of 
Tbboict. 

A  diarge  directing  a  verdict  for  the  de- 
fendant should  never  be  given,  unless  It  la  clear 
that  there  is  no  evidence  whatever  adduced  that 
could  in  law  support  a  verdict  for  the  plaintiff. 
If  the  evidence  is  conflicting,  or  will  admit  of 
different  reasonable  Inferences,  or  If  there  is  evi< 
dence  tending  to  prove  the  issue  presented  by 
the  plaintiff.  It  should  be  submitted  to  the  Jury 
as  a  qaestion  of  fact,  and  not  taken  from  tnem 
and  passed  upon  by  the  judge  as  a  question  of 
law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Tfig.  H  8S2-543;  Deo.  Dig  H  189.  142,  143.*] 

2.  Tbiai,  a  130*)— DiBEonoH  of  Yeboict. 

Where  It  is  apparent  that  no  evidence  has 
been  submitted  upon  which  the  jury  could  law- 
fully find  for  the  plaintiff,  the  judge  may  di- 
rect a  verdict  tor  tne  defendant. 

TEd.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  Si  332-341 ;  Dec;  Dig.  |  ISO.*] 

3.  Apfeal  and  Ebbob  (I  lOSl*)— DiBBcnoir 
or  Vkbdici^Pbejvdicb. 

If  upon  the  evidence  adduced  a  verdict  for 
the  plaintiff  could  lawfully  have  been  rendered, 
a  charge  of  the  court  to  find  for  the  defendant 
is  error  that  necessarily  injures  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  42J1 ;  Dec.  Dig.  {  lOOl.*] 

4.  Ejectment  ({  16*)— Pbiob  Posbbsbioh— De- 
fenses. 

The  general  rule.  In  actions  of  ejectment, 
that  the  claimant  must  recover  upon  the  Bt'rensth 
of  his  own  title,  does  not  operate  to  pn^lbit 
the  acquisition  .of  possessory  rights,  which  may 
Iw  enforced  In  actions  of  ejectment  between  par- 
ties in  cases  where  the  true  owner  does  not  In- 
tervene: but  a  prior  jwssession.  to  be  effective 
as  against  a  mere  squatter  or  Intruder  In  actual 
];K>saesBion,  must  he  an  actual,  unabandoned  pos- 
session. 

[Ed.  Note.— For  other  esses,  see  Ejecbnentr 
Cent  Dig.  i  S3:  Dec.  Dig.  |  16.*] 

5.  Ejeotuknt  (I  16*)— Pbiob  PossEsaioir— Ti- 
tle. 

A  plaintiff  may  recover  possession  of  real- 
ty by  virtue  of  a  proper  prior  possession;  for 
then  be  recovers  as  mocfa  upon  the  strmgth 
of  his  own  title  as  If  he  shows  a  good  title  to 
the  premises. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  ||  30-33;   Dec  Dig.  |  16.*] 

6.  Ejbcthint  (I  16*)— RiOHT  OF  AonOK— TI- 
TLE—Pbiob  Possession. 

A  plaintiff  Id  ejectment  without  title  csn- 
not  recover  as  against  a  mere  intruder  without 
title,  if  such  plaintiff  has  not  himself  had  a  prior 
actual  iKMsesslon  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  f  31;  Dee.  Dig.  1  16.*] 

7.  BjBCniBNT  (i  16*)  —  PLAIIfTIFF  WlraOXTT 

Title— Pbiob  Possession. 

A  recovery  in  ejectment  may  be  had  by 
one  without  title,  but  who  was  in  prior  actual 
and  proper  possession  of  the  land,  and  such 
prior  possession  need  not  have  been  for  the 
statutory  period  necessary  to  mature  Into  a 
perfect  title  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  I  40;  Dec.  Dig.  {  16.*] 

S.  Ejectment  (|  17*)— Right  to  PosseSHon. 

In  order  to  recover  the  possession  of  lands 
by  the  means  of  an  action  of  ejectment,  the 
plaintiff  must  have  either  a  title  to  the  lands, 
with  a  present  right  of  continued  possession^  or 
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must  bave  had  actual  bona  fide  posseasloa  of 
the  lands,  with  a  right  to  maintaiD  a  continued 
poeseSBiOD,  when  ousted  defendant,  and  a 
preReot  right  to  the  possession  when  the  action 
was  begun. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Die.  8  64 ;  Dec  Dig.  |  17.*] 

0.  Ejectmewt  (8  16*)  —  Pbiob  Possebsioit  — 

Chabacteb  of  Land. 

In  an  action  of  ejectment,  if  the  character 
of  the  land  is  such  that  continued,  actual  pos- 
session is  apparently  not  allowed  bj  law,  or  if 
the  prior  possession  was  not  actual,  or  was 
unlawful,  or  was  a  mere  pretense,  or  was  that 
of  an  intruder  or  trespasser,  there  should  be 
a  showing  of  title  or  right  of  possession,  in  order 
to  recover  possession  In  ejectment. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  Si  30-32;  Dec.  Dig.  f 

10.  Ejectment  (I  86*)- PoasEssiOH- Lawfui- 

NEsa— Pbesumttion- Rebttitai,. 

While  ordinarilT  the  possession  of  land  may 
be  presumed  to  be  lawful,  yet  the  character  of 
the  land,  the  time  and  manner  of  possession  and 
other  apparent  circnmstances,  may  rebut  a  pre- 
finmptlon  of  lawful  possession,  ana  put  the  narty 
claiming  such  possession  to  the  proof  of  the 
lawfulness  of  the  asserted  possession. 

[Ed.  Note.~For  other  coses,  see  Eijectment, 
Cent.  Dig.  I  240;  Dee.  Dig.  fi  86.*] 

11.  Natioable  Waters  (J  36*)- Lands  Un- 
DEB  Navigable  Watebs— Title— Recovbbt. 

Private  parties  cannot  by  ejectment  recover 
possession  of  lands  under  navigable  waters, 
when  8uch  parties  have  no  legal  title  to  or 
right  to  use  the  Land,  and  even  when  the  title 
ia  in  i>rivate  parties,  a  recovery  of  possession 
is  subject  to  the  rights  of  the  public  in  the 
waters. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  $  190;  Dec.  Dig.  $  3«.*] 

12.  Ejectment  ({  10*)  —  PaioB  Possession  — 
Land  Umdbb  KAviqable  Watebb— Dibec- 
Tiow  or  Vebdict. 

Where  a  plaintiff  in  ejectment  shows  no 
title,  but  only  tnat  he  bad  some  time  previously 
put  a  one-wire  fence  around  land  in  tne  waters 
of  a  navigable  bay,  including  the  land  In  con- 
troversy, and  employed  some  one  to  keep  up  the 
fence,  the  direction  of  a  verdict  for  the  defend- 
ant in  actual  pouession  will  not  be  held  to  be 
error. 

[Ed.  Note.— For  other  coses,  see  Ejectment, 
Cent.  Dig.  |{  SO-41;  Dee.  Dig.  f  10>] 

(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Circuit  Court,  Escambia 
County;  J.  E.  Wolfe,  Judge. 

Ejectment  by  O.  L.  Bass  against  John  Ra- 
mos. Verdict  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

Avery  &  Avery,  for  plaintiff  In  error.  Snll- 
van  &  Snllvan,  for  defeDdont  In  error. 


WIIITFIELD,  C.  J.  An  action  of  eject- 
ment In  the  statutory  form  was  brought  in 
the  circuit  court  for  Escambia  coanty,  Fla., 
by  O.  L.  Bass,  to  recover  from  John  Ramos 
certain  described  lands,  with  mesne  profits. 
A  plea  of  not  guUty  was  filed.  At  the  trial 
the  Judge  Instructed  the  Jury  to  return  a 
verdict  for  the  defendant,  whereupon  the 
Iilalntlff  noted  an  exception,  and  before  the 
jury  retired  the  plaintiff  took  a  nonsuit,  with 
a  bill  of  exceptions,  as  authorized  by  the 


statates.   SecHoos  1^  and  1607,  Gen.  St 

ieo& 

The  testimony  toided  to  show  that  before 
the  defendant  took  possession  the  plaintiff 
had  posts  with  one  wire  between  them  pot 
on  two  sides  of  the  qpace  then  nnoccnpied.  in 
the  waters  of  the  bay  serial  feet  deep  and 
opposite  to  and  extuidlng  several  hundred 
feet  trom  a  deslgniited  lot  In  the  city  of  Pen- 
sacola,  within  which  spacer  several  hundred 
feet  out  in  the  water,  Is  the  land  in  contro- 
versy; that  the  south  side  of  the  space  vras 
open  to  the  bay;  that  boats  passed  throngli 
or  under  the  wire  on  the  posts  erected  by  the 
plaintiff;  that  a  person  was  employed  by  tlie 
plaintiff  "to  look  after  premises  which  he  bad 
Inclosed  and  claimed  In  the  water  front  of 
the  city  of  Pensacola";  that  the  land  was  lo- 
cated "as  beliw  a  part  of  the  water  front 
pnqperty  ot  the  city  of  Fenaact^";  Uiat  the 
wire  was  broken  by  the  storm,  hnt  bad  been 
repaired  several  times  by  Uie  man  wbo  at- 
tended to  it  for  four  or  five  months  for  the 
plaintiff;  that  the  one-wire  fence  was  there  in 
a  somewhat  dilapidated  condition  when  the 
defendant  built  a  bouse  on  the  land. 

On  writ  ot  error  taken  by  the  plaintiff  to  a 
final  judgm^t  for  the  defendant  it  Is  con- 
tended that  the  trial  court  erred  In  dtrectine 
a  verdict  for  tlie  defKidant 

A  charge  directing  a  verdict  for  the  ^fendr 
ant  should  never  be  given,  unless  it  Is  clear 
that  there  is  no  evidence  whatever  adduced 
that  could  In  law  so^Mrt  a  verdict  for  the 
plaintiff.  If  the  evidence  is  coafiicttng,  or 
will  admit  of  different  reasonable  inferences, 
or  If  tbere  Is  evidence  tending  to  prove  the  Is- 
sue presented  by  tbe  plaintiff,  It  should  be 
submitted  to  tbe  Jury  as  a  question  of  fact, 
and  not  taken  from  them  and  passed  upon 
by  the  Judge  as  a  question  of  law.  German 
American  Lumber  Co.  v.  Brock,  SS  Fla.  577. 
46  South.  740,  and  authorities  dted;  Starks 
T.  Sawyer,  56  Flo.  60R.  47  South.  513:  McKln- 
non  V.  Johnson,  57  Fla.  iSO,  48  South.  910; 
46  Am.  Di&  1232. 

Where  It  Is  apparent  that  no  evidence  has 
been  submitted  upon  which  the  Jury  could 
lawfully  find  tot  the  plaintiff,  the  Judge  may 
direct  a  verdict  for  the  defendant  •  Section 
1496,  Gen.  St.  1906;  Wade  v.  Louisville  &  N. 
R.  Co.,  64  Fla.  277,  45  South.  472;  Painter 
Fertilizer  Co.  v.  Dn  Pont  54  Fla.  288^  45 
South.  507;  Amerlotn  Process  Co.  v.  Florida 
White  Press  Brick  Co.,  66  Fla.  116, 47  South. 
042.  See,  also.  Tedder  v.  Fralelgh-Une-Smlth 
Co.,  65  Fla.  486,  46  Soutb.  419;  Town  of 
Flora  V.  American  Express  Co.,  02  Miss.  06, 
45  South.  149;  46  Am.  Dig.  1238. 

If  upon  the  evidence  adduced  a  verdict  for 
the  plaintiff  could  lawfully  have  bem  ren- 
dered, the  charge  of  the  court  to  find  for  the 
defendant  is  error  that  necessarily  Injures 
the  plainUff. 

The  material  evidence  In  support  of  die 
plaintiff's  right  to  recover  possessioD  of  the 
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land  Boed  for  1b  that  he  had  one  wire  strung- 
apon  posts  on  two  stdM  of  the  space  cover- 
tDg  the  land  In  controversy,  that  be  employed 
a  person  to  look  after  the  premises  for  him, 
and  that  the  defendant  had  aab^uently  built 
a  boathonse  on  the  land. 

In  connection  with  this  testimoDy  It  ap- 
pears that  the  land  is  covered  by  the  waters 
of  Pensacola  Ba7,  a  navigable  waterway, 
and  that  the  land  was  located  as  behig  a  part 
of  the  water  ^nt  property  of  the  city  of 
Pensacfda.  Bven  if  the  facta  stated  show 
a  prior  actaal  possession,  yet  If  the  ctrcum- 
stances  disclosed  by  the  testimony  are  such 
as  to  repd  any  presumption  £bat  might  oth- 
erwise ffidst  that  the  prior  possesslm  of  the 
plaintiff  was  lawful,  the  plalntltC  cannot  re- 
cover, since  he  has  shown  no  title  to  the  land, 
and  no  right  of  possession  other  than  the 
mea^r  acts  of  priw  possession  already  stated. 

The  general  rale,  in  actions  of  ejectment, 
that  the  claimant  must  recover  upon  the 
strength  of  bis  own  title,  does  not  operate  to 
prohibit  the  aoqnlsltlon  of  possessory  r^hts, 
which  may  be  enforced  In  actltms  of  eject- 
ment between  parties  In  cases  where  the  true 
owner  does  not  Intervene;  but  a  prior  posses- 
sion, to  be  eftectlvd  as  against  a  mere  squat- 
ter or  Intruder  In  actual  possession,  must  be 
an  actual,  unabandoned  posaesidon.  A  plain- 
tiff may  recover  possession  of  realty  by  vbv 
tue  of  a  proper  prior  possesslout  for  then  he 
recovers  as  much  upon  the  strength  of  his 
own  title  as  If  he  shows  a  good  title  to  the 
premises.  A  plaintiff  In  ejectment  without 
title  cannot  recover  as  against  a  mere  in- 
truder without  title,  if  such  plaintiff  has  not 
himself  had  a  prior  actual  possession  of  the 
land.   Seymour  t.  Creswell,  18  Fla.  29. 

While  a  recovery  in  ejectment  may  be  bad 
by  one  without  title,  but  who  was  in  prior 
actual  and  proper  possession  of  the  land,  the 
prior  possession  need  not  have  been  for  the 
statutory  pwlod  necessary  to  mature  Into  a 
perfect  title  by  adverse  possession.  Jackson 
T.  Halsley,  35  Fla.  587,  17  South.  631 

*Tbere  axe  circumstances  under  which  a 
prior  slnqde  occupant  without  legal  title  and 
his  grantees  in  possession  have  a  rl^t  to 
eject  a  subsequent  occupant  or  his  grantees. 
*  *  *  The  prlOT  possession  here  contem- 
plated must 'have  been  an  actual  possession. 
Some  of  the  authorities  say  'an  open,  notori- 
ous, and  actaal  possession.'  Seymour  t.  Crea- 
well,  18  Fla.  29,  text  41,  and  cases  there  cited. 
The  rule  is  that  a  wrongful  ouster  gives  no 
title  against  an  actual  occupant  without 
title."   SimmwiB  t.  Spratt,  20  Fla.  485,  text 

soe. 

In  order  to  recover  the  possession  of  lands 
by  the  means  of  an  action  of  ejectment,  the 
plaintiff  must  have  either  a  title  to  the  lands, 
with  a  present  right  of  continued  possession, 
or  mtut  have  bad  actual  bona  fide  possession 
of  the  lands,  with  a  right  to  maintain  a  c<»- 
tlnued  possession,  when  ousted  by  defraidant. 
And  a  present  rig^it  to  the  possession  when 
tbe  action  was  begun.   Jones  v.  Lofton,  16- 


Fla.  189;  Hartley  v.  Ferrell.  9  Fla.  874;  Winn 
V.  Cogglns,  53  Fla.  327,  42  South.  887;  Harris 
T.  Butler.  52  Fla.  258,  42  South.  186,  and  au- 
thorities cited:  Skinner  Mfg.  Co.  v.  Wright, 
56  Fla.  561,  47  South.  931;  L'Engle  v.  Reed, 
27  Fla.  345,  9  South.  213;  Barco  v.  FenneU. 
24  Fla.  378,  5  South.  9;  Cam  r.  Halsley,  23 
Fla.  817. 

If  tbe  <^racter  of  the  land  Is  such  tbat 
continued,  actual  possession  is  npparently  not 
allowed  by  law,  or  if  the  prior  possession 
was  not  adual,  or  was  unlawful,  or  was  a 
mere  pretense  or  was  that  of  an  Intruder  or 
trespasser,  there  should  be  a  showing  of  title 
or  right  of  possession  in  order  to  recover 
possession  In  ejectment. 

Under  the  statute  the  plea  of  not  guilty 
admitted  the  possesstoo  of  the  defendant  and 
put  the  title  to  the  lands  In  Issue  as  between 
the  plaintiff  and  the  defendant.  If  neither 
party  has  title  to  the  land,  and  the  prior  pos- 
session of  the  plaintiff  was  not  actual,  but 
was  a  mere  desultory  possession,  without  any 
legal  right,  the  plaintiff  cannot  recover,  as 
against  the  actual  possession  of  the  defend- 
ant, unless  he  shows  some  right  to  the  pos- 
session, besides  tbe  acts  of  prior  possession 
as  disclosed  here. 

The  lands  In  controversy  appear  to  be  cov- 
ered by  the  navigable  waters  of  Pensacola 
Bay,  and  the  plaintiff  Is  not  shown  to  be  a 
riparian  owner  opposite  the  lands  sued  for, 
or  to  have  any  title  to,  or  right  to  the  pos- 
session of,  the  lands. 

The  mere  possession  of  public  land,  with- 
out title,  will  not  enable  the  party  to  main- 
tain a  suit  against  any  one  who  enters  on  It 
Burgess  T.  Gray.  16  How.  (U.  S.)-  48,  text 
•65,  14  L.  Ed.  839.  If  this  Is  so  as  to  pub- 
lic land  that  may  be  granted  or  conveyed  to 
private  ownership,  for  a  greater  reason  Is 
it  so  In  ease  of  lands  held  In  trust  for  public 
easements  such  as  land  under  navigable  wa- 
ters. 

While  ordinarily  the  possession  of  land 
may  be  presumed  to  be  lawful,  yet  tbe  charac> 
ter  of  the  land,  the  time  and  manner  of  pos- 
session, and  other  apimrent  circumstances, 
may  rebut  a  presumption  of  lawful  posses- 
sion, and  put  the  party  dalmlng  such  pos- 
session, either  present  or  prior  to  an  ouster, 
to  the  proof  of  the  lawfulness  <tf  the  aoserted 
possession. 

The  lands  under  the  navigable  waters  be- 
long to  the  Btete  In  ite  sovereign  capacity, 
in  trust  for  all  the  pe(^le  of  tbe  state,  for 
the  uses  and  purposes  allovred  by  law.  Even 
if  tbe  state  by  tbe  legidatlve  act  of  1899 
(Chapter  4802,  p.  191,  Laws  of  Florida),  or 
by  the  riparian  act  of  1856  (Laws  18513,  p. 
25,  c.  791),  or  otherwise  has  granted  or  con- 
veyed the  title  to  tbe  lands  In  controv^sy 
to  tbe  dty  of  Praisacola,  or  to  riparian  or 
other  owners,  tbe  plaintiff  does  not  appear 
to  be  a  riparian  owner,  and  he  shows  no  ti- 
tle from  the  state  or  from  tbe  city  or  ita 
grantees. 
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Even  If  tho  lands  are  subject  to  private 
owneralilp  or  use,  tliat  ownersbip  or  ase  Is 
aabordlnate  to  the  public  rights  of  navlga- 
tlon,  etc.,  In  the  waters  aa  allowed  by  law. 
Private  parties  cannot  ejectmoit  recover 
possession  of  lands  under  navigable  waters, 
when  such  parties  have  no  legtH  title  to  or 
right  to  use  the  land;  and  even  when  toe 
title  Is  in  private  parlies,  a  recovery  of  the 
possession  Is  subject  to  the  rl^ts  of  the  pub- 
lic In  the  waters.  See  Bork  v.  United  Mew 
Jersey  B.  ft  Canal  Go.,  70  N.  J.  Law,  268,  67 
AtL  412,  64  L.  R.  A.  836.  103  Am.  8t  Rep. 
808,  1  Am.  ft  Eng.  Ann.  Oaa.  861.  See  State 
V.  Black  Blv^  Phofl.  Co.,  27  Fla.  276,  9 
South.  205;  Sullivan  t.  Bichardsoo,  83  Fla. 
1,  14  South.  682;  State  ex  rel.  Ellis,  Attor- 
ney General,  v.  Gerbln&  66  Fla.  608.  47 
South.  363;  State  v.  Black  River  Phoe.  Co.. 
S2  Fla.  82,  IS  South.  640;  21  L.  B.  A.  188; 
F«ry  Pass,  etc.,  v.  White  River,  etc,  57 
Fla.  — i  48  South  643;  Broward  v.  Mabry, 
68  Fla.  — ,  60  South.  826;  miiuls  Cent  R. 
Co.  V.  niinoia,  146  U.  8.  387,  13  Sup.  Ct 
110.  86  L.  Ed.  1018. 

At  most  the  plaintiff  shows  only  the  erec- 
tion of  a  slngle«trand  wire  fence  on  two 
sides  of  the  land,  under  and  through  which 
fence  boats  passed ;  and  the  plaintiff  makes 
no  showii^  of  title  or  right  to  exclusive  use 
of  the  land  for  any  purpose. 

If  the  defendant  Is  Invading  the  r^ts  of 
riparian  owners  undw  the  statutes  of  this 
st&te.  such  owners  have  the  remedies  afford- 
ed by  law;  uid  for  any  obstmctlon  of  the 
puUic  rights  of  navigation,  etc.,  the  pn^er 
aut^inritles  have  their  remedies  in  behalf  of 
the  public. 

The  plaintiff  has  not  shown  title  to  the 
lands,  nor  that  he  was  legally  in  prior  actual 
possession  and  was  ousted.  The  prior  pos- 
sessiott  shown,  taken  in  connection  with  the 
character  of  the  land,  rebute  any  presumption 
that  snch  prior  possession  was  lawful.  Aa 
there  la  no  testimony  npwi  which  the  plain- 
tiff could  recover,  the  court  did  not  err  In 
dlrectii^  a  verdict  for  the  defendant. 

The  Judgment  entered  on  the  verdict  for 
the  defendant  Is  affirmed.  All  concur,  ex- 
cept HOCKBB,  J.,  abs«it 


ENSON  V.  STATE. 
(Supreme  Court  of  Florida.  Nov.  30, 1000.) 

1.  Lavcent  (§  30*)  —  IiTDicncEWT  —  Descbip- 

TioN  OF  Monet. 

By  statute,  bank  notea  and  money  are  made 
the  Bubiect  of  larceny ;  and,  where  the  required 
degree  of  certainty  caonot  be  used  in  specifying 
the  pieces  or  denominations  of  coins  stolen  or  the 
number  and  denomination  of  banli  bills,  it  will 
be  enough  to  state  tliat  a  better  description  than 
that  given  is  unltnown  to  the  prosecuting  solic- 
itor, or  to  the  grand  jury,  aa  the  case  nuy  be. 

f  EJd.  Note.— For  other  cases,  see  Larceny,  Cent. 
Dig.  SS  72-75;  Dec  Dig.  i  30.*] 
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2.  LABCEN T  (I  40^—  IlfTOBlCATIOir— Dbscbif- 

TioN  OF  Stolen  Pbopibty. 

In  a  prosecution  for  larceny,  under  the  pka 
of  not  guilty,  the  allegation  In  the  information  of 
the  prosecuting  solicitor's  want  of  Itnowledge  of 
a  better  descnptioQ  of  the  property  stoloi  is 
traversable  ana  the  sabject  of  inquuy,  and  an 
information  false  in  this  respect  wiU  not  support 
a  conviction. 

NotcL— For  other  cases,  see  lAzeeuy,  Dec 

3.  Labceht  (I  40*>— DracBirnoN  ov  Stolen 

PBOPXBTT— KkOWXEDUE  OF  SOLICITOK. 

In  a  prosecation  for  larceny,  under  the  idea 
of  not  gnflty,  where  the  Inlormatloii  alleges  the 

Erosecutlng  solldtor's  want  of  knowledge  of  a 
etter  description  of  the  property  stolen,  the  de- 
fendant may  not  be  acquitted  noon  proof  that 
the  solicitor  could  easily  hare  known  a  better 
description  of  the  property  stolen.  The  tmet  that 
the  Bolicitor  could  eaaily  nave  ascertained  a  bet- 
ter description  of  the  property  may  be  erldence 
that  he  knew  the  same ;  but  it  is  not  conclusive, 
and  cannot  be  made  an  absolute  test  of  the  suf- 
ficiency of  the  allegation  that  he  did  not  know. 

;Ed.  Note.— ^or  other  cases,  see  larceny.  Dec. 
g.  1 40.*]  ^ 

4.  Cbiiiinal  Law  (|  814*)— Ikstbuctions— 
Application  to  Ca.se. 

In  a  prosecation  for  larceny,  where  the  io- 
formatlon  alleges  that  a  more  particular  descrip- 
tion of  the  proi>erty  is  unknown  to  the  ptosecat- 
iaa  solicitor,  and  there  was  no  evidence  that  the 
solicitor  Imew  a  more  particular  description  of  the 
property  alleged  to  have  been  stolen,  the  court 
properly  refused  to  give  an  instmction  predicat- 
ing defendant's  rigjht  to  an  acquittal  on  the  fact 
that  the  solicitor  could  easily  have  known  a 
better  description  of  the  property  than  that  giv- 
en in  the  information. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  |{  1878-198T;  Dec  Dig.  {  814.*] 

5.  IlfDIOTUBNT  AHD  InrOKlCATIOn  <{  121*)— 

Descbiftion  of  Pbopibtt  SiOLEir— Bux  of 

Pabticulabs. 

In  a  prosecution  for  larceny  of  bank  bills 
and  notes  and  silver  specie,  the  information  al- 
leges that  a  mote  particular  descriptim  than  is 
given  of  the  same  Is  to  the  proeecaUng  solicitor 
unknown,  the  accused  may,  upon  a  proper  show- 
ing timely  made,  move  the  court  to  order  the 
solicitor  to  give  such  other  or  more  particular 
description,  in  the  nature  of  a  specification  or 
bill  of  particulars  of  the  property,  aa  may  have 
been  acquired  by  the  solidtor  after  flilnr  the  in- 
formation, and  the  trial  may  tie  suspended  until 
this  can  t>e  done. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  IMg.  H  316-820 ;  Dec 
Dig.  8  121.*] 

6.  Indictment  ano  Infobmation  (If  80,  87*) 
—  Allegations  as  to  Time  and  Place  — 

SUFFICIENCt. 

Aa  iaformation  found  to  be  sufficient  in 
its  allegations  of  the  time  and  place  of  the  lar- 
ceny alleged. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  M  86,  87.*J 

7.  LaBCBNT  (8  65*)— BviDBnOB— SUVFICIKNCT. 

Evidence  found  to  be  suffldent  to  sappoit  a 
verdict  of  guilty  of  giand  larceny. 

[Ed.  Note.-^For  other  cases,  see  Larceny,  Dec 
Dig.  I  66.*] 

a  CBiHiNALriAwfl9S8»)— New  TniAtr— New- 
ly DiscovEBED  Evidence. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  is  prowriy  overruled, 
where  the  accused  fails  to  show  that  the  evidence 
was  discovered  since  the  trial,  and  that  he  coald 
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not  have  diseoTeTCd  It  before  the  trial  by  the 

ezerc9Be  of  due  diligence. 

[Ed.  Note.— For  other  casefi.  see  Crinunal  Law, 
Cent.  Dig.  U  2818-2823;  Dec.  Dig.  S  939.*] 

9.  Cbiuinai,  La.w  (I  1218*)— Sbhtbno— Furi 

AND  Costs. 

An  altematiTe  sentence  is  enoneoae  In  pto- 
Tldtng  that  the  defendant  be  Imprisoned  In  the 

state  penitentiary  apon  defoult  in  the  payment 
of  the  Gne  and  costs.  Where  the  primary  sen- 
tence  imposed  Is  a  fine  and  coats  oi  prosecution 
only,  the  court  should  fix  a  period  oi  imprison- 
ment In  the  county  jail,  instead  of  In  the  state 
penitentiary,  for  the  nonpa^'ment  of  such  fine 
a.nd  costs. 

[Ed.  Note —For  other  cases,  see  Criminal  Law, 
Gent.  Dig.  K  3320-3328;  Dec.  Dig-  I  121&«J 

Taylor.  J.,  dissenting. 

(Syllabus  by  the  Court) 

In  Banc.  Error  to  Criminal  Court,  Dade 
County;  H.  P.  Atkinson,  Jndge. 

Cbarlfe  Enson  was  convicted  of  grand  lar- 
ceny, and  brings  error.  Reversed. 

Mitchell  D.  Price,  for  plaintiff  In  error. 
Park  Trammell,  Atty.  Gen.,  for  the  State. 

PABEHILI4  J.  The  i^lntlflC  In  error  was 
MHiTlcted  of  the  crime  of  grand  larceny,  and 
brings  the  Jn^ment  bere  by  writ  of  error 
for  review. 

Omitting  the  capti<ni.  tiw  Informatkm  la 
as  f  ollowa :  "In  the  name  and  by  the  antboi> 
Ity  of  tbe  state  of  Florida,  James  T.  Sand»«, 
county  solicitor  f  w  the  coan^  of  Dade,  prose- 
cating  fbr  the  state  of  Florida  in  said 
connty,  under  oath  Information  makes  that 
CharUe  Enson,  laborer,  late  of  the  connty  of 
I>ade  and  state  of  Florida,  on  the  19th  day 
of  A^il  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  nine,  In  the  oounly  and 
state  aforesaid,  then  and  there  certain  bank 
bills  and  notes,  comnumly  known  and  de- 
nominated as  lawful  cnrr^icy  of  the  United 
States,  of  divers  denominations,  the  number 
and  denomination  of  which  are  to  the  prose- 
cutor nnknown,  and  certain  silver  specie,  a 
more  paitlcular  description  of  which  Is  to 
the  prosecutor  unknown,  amonntlng  in  the 
aggregate  to  the  sum  of  ^00  lawful  currency 
of  the  United  States,  and  of  the  value  of 
9100,  which  said  currency  and  Bpede  was  then 
and  there  the  property  of  one  W.  J.  Cole,  the 
Bald  Charlie  Enson  then  and  there  having 
found,  did  steal,  t^ce,  and  carry  away,  con- 
trary to  the  statute."  etc 

At  the  close  of  the  evidence  the  defendant 
requested  the  Jndge  to  give  the  following  in- 
struction to  the  Jury:  "The  defendant  in  this 
case  is  choiged  with  stealing  certain  bank 
bills  and  notes  known  as  lawful  enrrency  of 
the  United  States  of  divers  draiominatlons, 
the  number  and  denomination  of  which  are 
alleged  ix)  be  unknown  to  the  county  so- 
licitor, and  also  certain  sliver  specie,  a  more 
particular  description.  It  is  alleged.  Is  un- 
known to  the  county  solicitor,  said  property 
being  alleged  to  be  of  the  aggregate  value 


of  flOO.  It  appears  from  the  evidence  that 
the  county  solicitor  knew  or  could  easily 
have  knovni  a  bett^  description  at  the  time 
of  the  filing  of  the  Information  than  the  de- 
scription set  forth  In  the  said  Informatikm. 
There  is,  therefore,  a  fatal  variance  and  you 
will  accordingly  find  a  verdict  of  not  guilty." 

This  Instruction  waa  properly  refused,  f<ff 
the  reason,  that  there  tras  no  evidence  Oiat 
the  connty  solicitor  knew  the  number  and  de- 
nomination of  the  bank  bills  or  a  more  ptLt- 
tlcQlar  description  of  the  silver  specie  alleged 
to  have  been  stolen,  and  the  instruction  er- 
roneously predicated  defendant's  right  to  an 
acquittal  on  the  fact  that  the  county  solicitor 
could  easily  have  known  a  better  description 
of  the  property  than  ^at  given  in  the  In- 
formation. It  asked  too  much.  The  question 
here  is  whether  the  allegation  tbat  a  more 
particular  description  of  the  bank  notes  and 
specie  was  unknown  to  Oie  county  solicitor  Is 
sustained  by  the  proof,  not  whether  the  coun- 
ty solicitor  could  easily  have  known  a  better 
description.  In  some  JuriBdictions  the  rule 
is  stated  to  be  that  a  variance  results  where 
it  becomes  apparent  from  the  evidence  that 
the  matter  alleged  as  unknown  might  have 
been  discovered  by  the  exercise  of  ordinary 
diligence;  bat  these  cases  would  seem  to  be 
pnqwrly  placed  upon  lack  of  diligence  or 
carelessness  in  making  the  accusation,  and 
not  upon  variance  betwem  the  allceatton  and 
proof.  The  better  rule  would  seem  to  be  that 
to  create  a  variance  the  fact  of  knowledge, 
not  ability  to  acquire  knowledge  must  af- 
firmatively ai^iear  firom  the  evidence.  The 
Information  alleges  that  a  more  particular  de- 
scription of  the  property  is  unknown  to  the 
solicitor.  It  becomes  a  question,  then,  upon 
aU  the  evidence,  of  accord  or  variance  be- 
tween this  allegation  and  the  proof,  not  of 
diligence  or  carelessness  in  making  the  ac- 
cusation. It  Is  doubtless  true  that,  under  the 
plea  of  not  guilty,  the  allegation  of  want  of 
knowledge  of  a  bettw  description  of  the  prop- 
erty on  the  part  of  the  county  solicitor  Is 
traversable  and  the  subject  of  inquiry,  and 
that  an  indictment  false  In  tills  respect  would 
not  support  a  conviction.  But  the  defendant 
desires  to  go  beyond  the  allegation  of  the 
information  and  raise  the  outside  issue  that 
the  solicitor  could  easily  have  known  a  bet- 
ter description  of  the  property.  The  fact 
that  the  county  solicitor  could  easily  have 
ascertained  a  better  description  of  the  prop- 
erty may  be  evidence  that  he  knew  the  same ; 
but  it  is  not  ocmcluBlvc  and  cannot  be  made  an 
absolute  test  of  the  sufficiency  of  the  allega- 
tion that  he  did  not  know.  22  Cyc.  465 ;  Com- 
monwealth V.  Sherman,  IS  Allen  (Mass.)  248; 
Commonwealth  v.  Hill,  11  Onsh.  (Mass.)  137, 
text  141 ;  Commcmwealth  v.  Hendrle,  2  Oray 
(Mass.)  503 ;  Commonwealth  v.  Thornton,  14 
Oray  C^ass.)  41;  Commonwealth  v.  Stod- 
dard, 9  AHen  (Mass.)  280.  text  282,  283;  Com- 
monwealth V.  Noble,  165  Mass.  13,  42  N.  E. 
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328;  Wells  t.  State,  88  Ala.  239,  7  South. 
272;  Darall  t.  State,  63  Ala.  12;  Terry  t. 
State,  118  Ala:  70,  23  SoVtli.  776;  Winter  t. 
State.  00  Ala.  637,  8  South.  S06;  White  t. 
People,  32  N.  T.  465;  Noakes  t.  People,  26  N. 
Y.  880;  People  Noakes,  6  Parker.  Gr.  B. 
(N.  T.)  292;  People  T.  Fleming,  60  Hun.  576, 
14  N.  T.  Snpp.  200;  State  t.  Carey,  15  Wash. 
540,  46  Pac.  1060;  Bex  T.  Walker.  3  Camp. 
264.  See,  also,  Outhrte  t.  State,  16  Neb.  667, 
21  X.  W.  455;  Coffin  t.  United  State8,*166  U. 
S.  432,  16  Snp.  Ot  304,  39  L.  Ed.  481;  Bex  T. 
Bush,  Buss.  &  B.  C  C.  372;  I^ang  t.  State,  42 
Fla.  oOd,  28  Sooth.  866;  Com.  t.  Gallagher, 
i26  Mass.  54. 

In  dlscusBing  this  queetlrat,  the  Supreme 
Court  of  MosBBChnsetta,  In  Commonwealth  t. 
Sherman,  supra,  said: 

'^e  origin  of  the  statement  In  some  books 
that.  If  a  name  alleged  to  be  unknown  might 
with  reasonable  diligence  have  been  aBcer> 
talned  by  the  prosecutor,  tbe  defendant  Is  en- 
titled to  an  acquittal,  Is  probably  to  be  found 
In  some  imperfect  reports  of  English  nisi 
prlus  cases.  2  East  P.  C  c.  16,  par.  80.  The 
King  T.  Keakln,  2  Leach  (4th  Ed.) ;  Bex  v. 
Walker,  S  Oomp.  264 ;  Bex  t.  Boblnson,  Holt. 
N.  P.  O.  ^5.  Upon  such  a  case  being  cited 
AEr.  Justice  Lttttedal^  an  ^inent  common- 
law  lawyer,  said:  Tbe  question  is  whether 
the  person  Is  known  to  the  grand  Jury.  It 
will  be  difficult  to  prove  that  he  was  so 
known,  and  unless  he  was  known  to  tbe 
grand  Jury,  I  should  doubt  about  that  case.' 
Ilex  T.  Cordy,  2  Busaell  on  Crimes  (3d  Ed.) 
08,  note  by  Greaves.  The  earliest  case  wblcb 
we  have  seen  In  which  a  traverse  Jury  were 
required  to  find  that  the  grand  Jury  could  not 
by  reasonable  diligence  have  ascertained  tbe 
name  was  one  tried  at  nisi  prlus  before  ilr. 
Justice  Thomas  Erskine.  Beglna  t.  Camp- 
bell, 1  Car.  &  Kirw.  82. 

"By  the  much  higher  authority  of  the  12 
judges  of  England,  this  matter  has  been  put 
upon  the  right  footing.  In  one  case  they 
held  that  an  indictment  against  an  accessory 
of  a  principal  therein  alleged  to  he  unknown 
was  good,  although  the  same  grand  Jnry  had 
returned  another  indictment  against  the  prin- 
cipal by  name.  Bex  v.  Bush,  Buss.  &  By. 
372.  And  In  another  case,  according  to  the 
fullest  report,  they  stated  the  rule  to  be  that, 
'In  order  to  sustain  a  count  for  the  murder 
of  a  child  whose  name  is  to  the  Jurors  un- 
known, there  must  be  evidence  showing  that 
the  name  could  not  reasonably  hare  been  sup- 
posed to  be  known  to  the  grand  Jury.'  Rcglna 
r.  Stroud,  1  C^r.  &  Kirw.  187.  Another  re- 
port of  this  case  in  2  Mood.  C.  C  270,  by 
abridging  this  statement  to  'the  want  of  de- 
scription Is  only  excused  when  tbe  name  can- 
not be  known,*  wholly  changes  Its  meaning; 
for  what  the  grand  Jury  may  reasonably  be 
sapposed  to  have  known  Is  only  what  it  may 
be  rightly  Inferred  they  did  know,  which  Is  a 
quite  distinct  thing  from  that  which  they 
could  know,  or,  In  other  words,  reasonably 
might,  but  did  not,  asce^in.    The  Judg- 


ments of  this  court  mpport  tbe  position 
whldi  we  now  affirm.  Commonwealth  v. 
Hill,  U  Cusb.  141 ;  OcHnmonwealth  t.  Hen- 
drie,  2  Gray,  604;  Commonwealth  t.  Thorn- 
ton, 14  Gray,  41;  Commonwealth  v.  Stod- 
dard, 0  Allen,  282,  283. 

"It  Is  always  open  to  tbe  defendant  to 
more  the  Judge  before  whom  the  trial  Is  bad 
to  order  the  prosecuting  attorn^  to  give  a 
raon  particular  description  In  the  nature  ot 
a  specification  or  bill  of  partlcnlats,  of  the 
acta  on  which  he  Intends  to  rely,  and  to  sus- 
pend the  trial  until  this  can  be  done ;  and 
such  an  orAex  will  be  made  whenever  It  ap- 
pears to  be  necessary  to  enable  the  d^end- 
ant  to  meet  the  charge  against  him,  or  to 
avoid  dangOT  of  injostice.  Commonwealth  v. 
Giles,  1  Gray,  460;  The  Ktag  v.  Gnrwood,  3 
Ad.  ft  El.  816;  Bosc.  Grim.  Ev.  (6th  Ed.)  178; 
179,  42a" 

As  sustaining  tbe  right  of  tbe  defendant  to 
a  bill  of  particulars  upon  a  proper  showing 
in  this  state,  see  Mathls  v.'  State,  45  Fla.  46, 
31  South.  287;  Thalhelm  State,  38  Fla. 
IGO,  20  South.  938;  Eatman  v.  State,  48 
Fla.  21,  87  South.  676;  Brass  v.  States  45 
Fla.  1,  84  South.  807. 

Our  statute  makes  bank  notes  and  mon- 
ey the  subject  of  larceny,  and  where  the  re- 
quired d^ee  of  certainty  cannot  be  used 
In  specifying  tbe  pieces  or  denominations  of 
coins  stolen  or  the  number  and  doiominatlon 
of  bank  billa,  It  will  be  enough  to  state  that 
a  better  description  than  that  given  la  un- 
known to  the  county  solicitor,  or  to  the 
grand  Jury,  as  the  case  may  be.  12  Ency.  Pi. 
ft  Pr.  900. 

Tbe  InfOTmatlon  Is  sufficient  in  its  allega- 
tions of  the  time  and  place  of  the  larceny  al- 
leged. Baldwin  t.  State,  46  Fla.  IIS.  35 
South.  220. 

The  evidence  Is  suffldent  to  support  the 
verdict 

The  motion  for  new  trial  on  the  ground 
of  newly  discovered  evidence  was  properly 
overruled,  because  tbe  defendant  failed  to 
show  that  the  evidence  offered  was  dlscovw- 
ed  since  the  trial,  and  that  he  could  not  bare 
discovered  It  before  the  trial  by  the  exercise 
of  due  diligence.  A  new  trial  will  not  be 
granted  on  a  mere  showing  that  new  evidence 
has  been  discovered;  but  the  defendant  is 
required  to  rebut  the  presumptions  that  the 
verdict  Is  correct  and  that  he  exercised  due 
diligence  In  preparing  for  the  trial.  See 
Mitchell  V.  State,  43  Fla.  584,  31  South.  242: 
Howard  T.  State,  86  Fla.  21.  17  Sooth.  &^: 
Williams  v.  State.  63  Fla.  80,  43  South.  428. 

What  we  have  said  disposes  of  all  the 
points  presented  and  argued. 

The  errors  assigned  are  al!  overmled,  but 
the  Judgment  mast  be  reversed  for  a  proper 
sentence.  The  alternative  sentence  Is  erro- 
neous, in  providing  that  the  defendant  be  Im- 
prisoned in  the  state  penitentiary  upon  de- 
fault In  the  payment  of  the  fine  and  cost. 
Where  the  primary  sentence  Imposed  Is  a 
flue  and  costs  of  prosecution  only,  tlie  court 
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should  fix  a  period  of  Imprisonment  in  the 
county  Jail,  Instead  of  In  the  state  penlten- 
tlary,  for  the  nonpayment  of  such  fine  and 
costs.  Section  4011,  Oen.  St  1906;  Thomp- 
son v.  State,  52  Fla.  113.  41  South.  899.  ' 

The  Judgment  of  the  court  ttelow  Is  re- 
Tersed,  and  remanded  for -proper  sentence, 
at  the  cost  of  the  county  of  Dade. 

WHITFIELD,  C.  J.,  and  SHACKIiEFORD, 
and  COCERBLIi,  JJ.,  concur. 

HOCKER,  J.,  absent,  concurred  In  the 

opinion  as  prepared. 

WHITFIELD,  O.  J.  (concurring).  One  of 
the  material  allegations  in  this  information 
charging  larceny  of  currency  of  the  United 
States  is  the  one  that  "the  nnmber  and  de- 
nomination of  which  are  to  the  prosecutor 
unknown."  A  description  of  the  property 
stolen  is  not  an  essential  element  of  the  of- 
fense, but  such  ^crlptlon  should  be  alleged 
in  an  Information  charging  larceny  when  It 
Is  known;  and  It  Is  the  duty  of  the  prosecu- 
tion to  exercise  reasonable  diligence  In  as- 
certaining and  giving  a  proper  description 
of  the  property  alleged  to  have  been  stolen, 
so  that  tbe  court  and  jury  may  be  informed 
of  tbe  subject-matter  of  the  charge,  and  that 
the  accused  may  not  be  embarrassed  In  the 
preparation  of  his  defense,  or  subjected  to  a 
second  prosecution  for  the  same  ofiTense.  A 
description  of  the  property  not  being  an  ele- 
ment of  the  offense  of  larceny,  where  the 
description  is  not  known  to  the  prosecutor, 
the  law,  in  lieu  of  an  allegation  of  the  de- 
scription permits  as  a  matter  of  necessity, 
to  prevent  the  failure  of  Justice,  an  allega- 
tion that  the  dracriptlon  was  unknown  to  the 
prosecutor.  Wheu  there  Is  an  auction  that 
the  description  was  unknown  to  the  prosecu- 
tor, there  should  be  some  evidence  that  tbe 
description  was  In  fact  nnknown  to  the  prose- 
cutor; though.  In  the  absence  of  a  material 
allegation  requiring  proof  of  dne  diligence, 
it  may  be  presumed  that  tbe  prosecutor,  an 
officer  of  the  law,  exercised  due  diligence  to 
ascertain  and  allege  tbe  description.  A  fall- 
are  to  exercise  due  diligence  may  be  reme- 
died, without  Injury  to  the  accused,  by  a 
bill  of  particulars,  or  by  appropriate  Judicial 
action  upon  proper  and  timely  application  to 
the  court  There  Is  no  allegation  In  the  In- 
formation that  tbe  prosecutor  could  not,  by 
the  exercise  of  due  diligence,  have  been  In- 
formed of  the  nnmber  and  denomination  of 
the  currency  alleged  to  have  been  stolen. 
The  "prosecutor"  referred  to  is  the  prosecut- 
ing attorney,  who  made  and  filed  the  informa- 
tion under  Ills  oath,  and  not  the  prosecuting 
witness.  From  the  evidence  It  may  properly 
be  inferred  that  tbe  prosecuting  attorney 
did  not  know,  and  there  is  no  positive  evl- 
denoe  that  he  did  know,  the  number  and  de- 
nomination of  tbe  currency.  This  being  so, 
there  Is  no  fatal  variance  between  the  al- 
legation and  the  proofs.   Lang  r.  State,  42 


Fla.  SOS,  28  South.  856.  There  Is  no  allega- 
tion, express  or  Implied,  that  the  prosecuting 
attorney  used  due  diligence  to  get  a  de- 
scription of  the  property.  Whether  tbe 
prosecuting  attorney  by  the  exercise  of  due 
diligence  conld  have  known  of  the  number 
and  denomination  of  the  currency  is  not  in- 
cluded In  the  allegation  that  he  had  no 
such  knowledge,  and  the  lack  of  effort  to  ac- 
quire the  information  was  not  made  an  is- 
sue at  the  trial.  Any  Inference  that  may  be 
drawn  from  the  evidence  that  the  prc^iecutlng 
attorney  could  easily  have  informed  himself 
of  the  number  and  denomination  of  the  cor- 
rency  Is  Immaterial  as  to  the  Issue  of  actual 
knowledge  by  the  prosecuting  attorney  of 
tbe  number  and  denomination  of  the  curren- 
cy made  by  tbe  plea  of  not  guilty.  The  re- 
quested charge  for  an  acquittal  on  the 
ground  of  fatal  variance  was  not  in  this 
case  the  proper  remedy  for  tbe  defendant. 
By  a  timely  and  proper  application  therefor 
the  defendant  would  have  been  entitled  to  a 
bill  of  particulars  giving  Information,  acquir- 
ed by  the  prosecuting  attorney  after  filing 
the  Information,  as  to  the  number  and  de- 
nomination of  tbe  currency  alleged  in  the  In- 
formation as  having  been  stolen.  If  there 
had  t>een  any  attempt  by  act  or  omission  on 
the  part  of  the  prosecuting  attorney  to  em- 
barrass the  accused  In  the  preparation  or 
presentation  of  his  defense,  the  court  bad  am- 
ple power  to  aecurs  to  him  his  rights. 

TAYLOR,  J.  (dissenting).  I  am  unable  to 
concur  in  the  conclusions  of  law  arrived  at 
In  the  majority  opinion  prepared  In  this 
case.  At  the  close  of  the  evidence  the  de- 
fendant requited  the  Judge  to  give  the  fol- 
lowing Instruction  to  the  Jury:  "The  defend- 
ant In  this  case  Is  charged  with  stealing  cer- 
tain bank  bills  and  notes,  known  as  lawful 
currency  of  the  TJnIted  States,  of  divers  de- 
nominations, tbe  number  and  denomination 
of  which  are  alleged  to  be  unlinown  to  tbe 
county  solicitor,  and  also  certain  silver  specie, 
a  more  particular  description,  It  is  alleged,  Is 
unknown  to  the  county  solicitor,  said  proper- 
ty being  alleged  to  be  of  the  aggregate  value 
of  $100.  It  appears  from  the  evidence  that 
the  county  solicitor  knew  or  could  easily  have 
known  a  better  description  at  the  time  of  the 
filing  of  tbe  Information  than  the  descrii^tlon 
set  forth  In  the  said  Information.  There  Is, 
therefore,  a  fatal  variance,  and  you  will  ac- 
cordingly find  a  verdict  of  not  guilty." 

The  defendant  below  under  the  circumstan- 
ces of  the  case  was  entitled  to  bis  dlsdiarge, 
and  tbe  requested  instruction  should  have 
been  given,  according  to  my  view. 

The  property  alleged  to  have  been  stolen  Is 
described  In  the  information  upon  which  the 
defendant  was  tried  as  follows:  "Certain 
Irnnk  bills  and  notes,  commonly  known  and 
denominated  as  lawful  currency  of  the  Unit- 
ed States,  of  divers  denominations,  the  num- 
ber and  denomination  of  which  are  to  the 
prosecutor  ankuown,  and  cf^rtaln  silver  spe- 
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de,  a  more  particular  description  of  which 
Is  to  tbe  prosecutor  unknown,  amounting  In 
the  ag^egate  to  tbe  aum  of  $100  lawful  cur- 
rency of  tbe  United  Statea  and  of  the  value 
of  JIOO." 

The  chief  witness  for  tbe  state,  who  was 
the  owner  of  the  property  all^ped  to  have 
been  stolen,  and  who  on  the  advice  of  the 
prosecuting  attorney  swore  out  a  warrant  for 
the  arrest  of  the  defendant,  testified  at  the 
trial  that  tbe  property  stolen  from  him  con- 
sisted of  a  dieck  of  a  private  Individual  on 
a  bank  for  the  sum  of  $20,  three  bank  bills 
for  tbe  sum  of  $10  each,  six  bank  bills  for 
the  sum  of  $5  eadi,  and  enough  $1  bank  bills 
to  make  up  an  aggregate  of  $100,  and  that  he 
gave  this  description  of  the  stolen  property 
to  the  deputy  sheriff  shortly  after  the  theft, 
and  gave  tbe  same  description  of  the  stolen 
propwty  on  tbe  defendant's  preliminary  trial ; 
that  he  knew  tbe  description  of  the  proiier^ 
stolei  when  he  first  went  to  the  prosecntliw 
Bttom^'s  office  after  the  theft,  as  wdl  as  he 
knew  It  at  the  time  of  tustUytDg  at  the  trial. 
From  this  It  is  seen  tliat  the  allegation  In  the 
ii^rmatlon  to  tbe  effect  that  a  more  partlco- 
lar  description  of  the  pn^iertr  stolen  was  to 
the  prosecotor  unknown  la  not  anstalned  by 
the  itroofs.  The  proofs  show  that  he  either 
knew  of  a  much  more  accorate  and  definite 
description  of  the  stolen  property  than  that 
given  thereof  in  the  Information,  or  that  he 
could  have  easily  procured  such  accurate  and 
definite  description  thereof  by  simply  apply- 
ing therefor  to  tbe  main  witness  for  the  pros- 
ecution, who  was  the  imrty  from  whom  the 
property  was  stolen.  Under  these  circum- 
stances, according  to  my  view  of  the  law, 
there  was  a  fatal  variance  between  the  alle- 
gation and  tbe  proofs,  that  entitled  tbe  de- 
fendant to  his  discbarge.  Tbe  true  rule  In 
such  cases,  according  to  my  view,  the  one 
supported  both  by  reason  and  tbe  overwbelm- 
lug  weight  of  authority,  is  that  It  Is  only  per- 
missible upon  tbe  ground  of  necessity  to  al- 
lege In  an  Indictment  that  the  name  of  a 
person  or  fact  necessary  to  be  stated  Is  un- 
known ;  and  the  defendant  Is  entitled  to  be 
discharged  when  it  appears  on  the  trial  that 
tbe  name  or  tbe  fact  either  was  known  or 
could  by  tbe  exercise  of  ordinary  diligence 
have  become  known  to  the  grand  Jury  or 
prosecntlng  attorney  exhibiting  the  informa- 
tion. State  V.  Stowe,  132  Mo.  199.  3a  S.  W. 
790;  State  v.  Thompson,  137  Mo.  020.  39  S. 
W.  83.  The  allegation  In  an  Indictment  that 
the  name  of  a  person,  or  a  fact,  Is  unknown 
to  tbe  grand  Jurors,  or  to  the  prosecuting 
officer  exhibiting  an  information,  is  a  materi- 
al one.  Is  traversed  by  the  plea  of  not  guilty, 
and  must  be  sustained,  and  may  be  rebutted 
by  proof.  Cameron  v.  State,  13  Ark.  712 ; 
Blodget  V.  State,  3  Ind.  403 ;  Cheek  v.  State, 
38  Ala.  227 ;  Rex  v.  Robinson,  1  Holt,  N.  P. 
603,  8.  c.  3  E.  C.  L.  233;  Reg.  v.  Campbell. 


1  Carr.  &  K.  82,  47  E.  C.  Ii.  80;  Rex  t. 
Walker,  3  Camp.  N.  P.  265 ;  v.  Stroud, 

2  Moody,  G  Cas.  270;  Winter  v.  State,  00 
Ala.  637,  8  South.  556;  United  States  v. 
Riley  (C.  0.)  74  Fed.  210;  Sault  v.  People, 

3  Colo.  App.  502,  34  Fac  263;  1  Chltty'a 
Crlm.  Law.  213;.  Preal^  v.  Btat^  24  Tex. 
App.  404,  6  S.  W.  540. 

The  facts  alleged  in  the  Information  to 
have  been  unknown  to  the  prosecutor  were 
material  facts  that  the  defendant  bad  the 
legal  right  to  demand  an  all^atlon  of  in  the 
Information.  If  these  facts  were  In  truth 
onknown  to  the  prosecotor,  and  could  not 
with  ordinary  diligence  have  been  ascertain- 
ed by  him,  then,  and  not  until  th^  did  the 
necessity  arise  or  exist,  which  the  law  rec- 
ognizes, permitting  such  facts  to  be  alleged 
as  being  unknown.  All  the  authorities  agree 
that  the  allegation  In  an  Indictment  to  the 
effect  that  a  name  or  a  fact  Is  nnknown  la  a 
material  averment,  upon  which  Issue  Is  Join- 
ed by  tbe  plea  of  not  guilty,  and  I  cannot 
agree  with  the  few  courts  sustaining  the  ma- 
jority opinion  In  their  holdings  to  the  effect 
that.  If  there  Is  no  proof  either  way  as  to 
whether  the  fact  alleged  to  have  been  un- 
known was  elthw  known  or  unknown,  the 
question  Is  Inunaterlal,  and  the  defmdant 
has  no  right  to  any  advantage  therefrom,  and 
that  tbe  burden  In  such  cases  la  on  tbe  de- 
fenda'nt  to  prove.  If  he  can.  that  the  alleged 
unknown  fact  was  In  truth  known  to  the 
grand  jury  or  prosecutor.  I  had  thoagbt 
that  the  law  had  be«i  settled  fur  ages  that 
the  burdHi  was  on  the  proaecntlOD  to  prove 
every  material  avermoit  In  tbe  Indictment; 
but  the  holdings  of  these  courts  In  this  r»> 
spect  la  a  long  step  towaiEds  an  uprooting 
of  all  the  old  landmarica  that  bound  the  ha- 
ven of  presun^ve  InnoceDoe  nntU  all  ma- 
terial averments  cbargiiv  gallt  are  afllrma- 
tlv^  eatal^lshed.  My  view  la  &at,  mhea 
an  Indictment  alleges  that  a  matralal  fact 
is  unknown  to  the  grand  jury  or  proaecnt- 
Ing  <^oer,  the  harden  Is  on  Uw  proeocution 
to  show  that  such  fact  was  in  tmtta  imknown. 
and  could  not  with  ordinary  diligence  hava 
been  aacertained.  and  that  if  sach  proof  is 
not  made  there  can  be  no  conviction  on  sodi 
indictment 


UKITBD  STATES  riDlCLITT  it  OHARAN- 
TY  CO.  V.  DISTRICT  GRAND  LODGE  Na 
27  or  GRAND  UNITED  ORDER  OF  ODD 
FELLOWS. 

(Sapreme  Court  of  Florida.  Dee.  21,  1909.) 

1.  Pleaoiito  a  48*)  —  Declabatios— Requi- 
sites. 

A  declaration  In  an  action  at  law  shonU 
allege  every  fact  tiiat  is  essential  to  the  plain- 

tiff's  right  of  action. 

[Ed.  Note.— For  other  cases.  Pleodinf, 
Cent  Dig,  {  105;  Dec.  Dig.  S  4a*] 
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2.  BoHDB  (1 134*>-AcnoirB-Pl*ADino-<30N- 
DinORB  Pbecbocnt. 

Where  an  action  is  brought  upon  a  bond 
with  etdlateial  conditions,  and  tb«  bond  con- 
tains conditions  to  be  performed  by  the  plaintiff 

Srecedent  to  the  liability  of  the  defendant;  the 
eclaration  should  allege  the  performance  of 
conditions  precedent,  or  a  valid  ezcnae  for  non- 

Serformance ;  and  the  failure  to  so  allege  ren- 
ers  the  declaration  subject  to  demarrei. 
[EA.  Note.— For  other  caaeB,  see  Bonds,  Cent 
Dig.  f  102 ;  Dec.  Dig.  S  134.*] 

8.  PuADino  (S  206*)— GKHnAX.  Dkmubbeb— 

AcmoN  ON  Bond. 

Where  the  mere  reading  of  a  declaration 
discloses  the  omission  therefrom  of  essential  al- 
lecatioDs  that  conditions  precedent  to  the  lia- 
bility of  the  defendant  have  been  perfonned  or 
exciued,  the  declaration  is  amenable  to  a  gen- 
eral statement  of  a  demurrer  thereto  that  no 
right  of  action  appears,  even  though  the  failure 
to  ali^  the  penEormance  of  condition*  preced- 
ent is  not  made  a  specific  gronnd  of  the  de- 
mnrier. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  I  492;  Dec.  Dig.  |  a05.«] 

4.  BoRDs  (S  124*)— Actions— PuADiHO—PsB- 

TOBUANCE  OF  CONDITIONS  PbBOCDEHT— Bur- 

nciBNCT  OF  Allegations. 

The  performance  of  conditions  precedent 
may  under  the  statute  be  alleged  generally,  and 
the  oi^>oaiDK  party  is  then  required  to  "specify 
in  his  pleading  the  condition  precedent  the  per- 
formance of  which  he  intends  to  contest" ;  but 
matters  of  excuse  for  nonperformance  of  condi- 
tions precedent  are  not  covered  by  the  statute, 
and  they  should  be  stated  spedhcally,  as  re- 
quired by  the  rules  of  pleading  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Bonds.  Cent 
Dig.  S  162;   Dec.  Dig.  {  124.*] 

(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Olrcalt  Ooart,  Marlon 
Connty;  W.  S.  Bollock,  Judge. 

Action  by  the  District  Grand  Lodge  No. 
27  of  the  Grand  United  Order  of  Odd  Fellows 
against  the  United  States  Fidelity  &  Guar- 
anty Company.  Judgment  tor  plainttfT,  and 
defoidant  brings  error.  Reversed. 

H  N.  Green,  for  plaintiff  In  error.  H.  M. 
Hampton  and  H.  I*.  Anderson,  for  defendant 
In  error. 

WHITFIELD,  C.  J.  This  Is  an  action  on 
a  bond  with  collateral  coDdltloos  given  by 
the  pJalntlfT  In  error  to  Indemnify  the  defend- 
ant in  error  against  loss  "by  reason  of  fraud 
or  dishonesty  of"  one  of  its  officers  "amount- 
ing to  larcHiy  or  embezzlement."  The  bond 
contains  a  number  of  conditions,  some  being 
precedent  to  liability;  and  while  there  are 
allegations  that  the  plaintiff  performed  con- 
ditions as  to  notice  of  tbe  embezzlement  and 
proof  of  loss  AS  required  by  some  of  tbe 
conditions  of  the  bond,  there  is  no  general  or 
B^dflc  allegation  of  tbe  performance  of  all 
of  the  conditions  precedent  to  liability. 

A  demurrer  was  filed  to  tbe  declaration  up- 
on the  grounds  that  It  stated  no  right  of  ac- 
tion, and  that  a  statement  referred  to  in  the 
bond  Incorporated  In  the  declaration  "should 
bave  been  declared  upon  along  with  the  bond 


and  as  part  thereof."  This  demurrer  was 
overruled.  Verdict  and  Judgment  were  ren- 
dered for  the  plaintiff,  and  tbe  defendant 
took  writ  of  error. 

A  declaration  In  an  action  at  law  sbould 
allege  every  fact  that  is  essential  to  tbe 
plaintifTs  right  of  action.  MilUgan  r.  Key- 
ser,  S2  Fla.  331,  42  South.  3C>7 ;  South  Flori- 
da Tel.  Co.  V.  Maloney.  34  Fla.  338,  16  South. 
280;  Savannah,  F.  &  W.  H.  Co.  v.  Wlllett,  43 
Fla.  311,  31  South.  246;  Bennett  v.  Herring, 
1  Fla.  387;  Hoopes  v.  Crane,  66  Fla.  395,  <7 
South.  992. 

Where  an  action  is  brought  upon  a  bond 
with  collateral  conditions,  and  the  bond  con- 
tains  conditions  to  be  performed  by  the  plain- 
tiff precedent  to  the  liability  of  the  defend- 
ant, the  declaration  should  allege  the  per- 
formance of  conditions  precedent,  or  a  valid 
excuse  for  nonperformance;  and  the  failure 
to  so  allege  renders  the  declaration  subject 
to  demurrer.  See  Mllligan  v.  Keyser,  supra ; 
Thompson  v.  Kyle,  39  Fla.  C82,  23  South.  12, 
63  Am.  St.  Rep.  183 ;  Myrick  v.  Merritt,  22 
Fla.  335 ;  Sanford  v.  Cloud,  17  Fla.  632  ;  6 
Cyc.  814;  9  Cyc  721;  31  Cyc.  107;  Day's 
Com.  Law  Proc  (4th  Ed.)  p.  ftl ;  4  Ency.  PI. 
&  Pr.  e2a 

Failure  to  allege  the  performance  of  condi- 
tions precedent,  or  to  allege  an  excuse  for 
nonperformance.  Is  not  made  a  separate 
ground  of  the  demurrer ;  but  as  it  is  the  du- 
ty of  tbe  plaintiff  to  make  his  right  to  recov- 
er on  the  bond  appear  by  the  declaration,  the 
general  statement  in  the  demurrer  that  no 
right  of  action  appears  Is  sufficient  In  this 
case,  for  a  mere  reading  of  the  declaration 
discloses  the  omission  of  tbe  essential  all^a- 
tion  that  conditions  precedent  have  been  per- 
formed or  excused.  Benedict  Pineapple  Co. 
V.  Atlantic  Coast  Line  R.  Co.,  55  Fla.  514.  46 
Sonth.  732,  20  L.  R.  A.  (N.  S.)  92.  See,  also, 
Hall  V.  N.  &  S.  Ca,  55  Fla.  242,  46  South. 
178;  F.  C.  &  P.  Ry.  Co.  v.  Ashmore,  43  Fla. 
272,  32  South.  832. 

The  performance  of  conditions  precedent 
may  under  the  statute  be  alleged  generally, 
and  the  opposing  party  Is  then  required  to 
"specify  in  his  pleading  the  condition  preced- 
ent the  performance  of  which  he  intends  to 
contest"  Section  1436,  Gen.  St  1906.  But 
matters  of  excuse  for  nonperformance  are 
not  covered  by  tbe  statute,  and  they  should 
be  stated  specially,  as  required  by  the  rules 
of  pleading  at  common  law.  See  Day's  Com- 
mon-Law Proc  Act  (4th  Ed.)  91. 

The  declaration  being  defective,  the  judg- 
ment is  reversed. 

SHACKLEFORD  and  COCERELI4  JJ.. 
concur. 

TAYLOR.  HOCKER.  and  PARSHILL^  JJ., 
concur  in  the  opinion. 
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(Ala. 


THOMAS  T.  STATE. 

(Supreme  Conrt  of  Florida.    Dec.  14,  1900. 
Headnotes  Filed  Jan.  20,  1910.) 

Cbiminal  Law  (S  070*)  — Abb^bt  of  Judg- 
ment—Shooting INTO  Railboad  Cab— In- 

FOBMATION— SXJTFICIENCT. 

Where  the  statute  makes  it  an  offense  to 
shoot  at  or  into  any  railroad  car  "wbJdi  is  beine 
used  or  occupied  by  any  peisoQ  or  Dersons, 

gdgment  will  be  arrested  wnen  the  information 
lis  to  allege  that  the  car  was  being  used  or 
ofcupied  by  any  person  or  persons. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2445-2462 ;  Dec.  Dig.  S  070.*] 

(Syllabiu  by  the  Court) 

In  Banc.  Error  to  Criminal  Court,  Walton 
County;  D.  S.  GIllIs,  Judge. 

Henry  Thomas,  alias  Kid  Henry,  was  con- 
victed of  shooting  Into  a  railroad  car,  and 
brings  error.  Reversed. 

W.  T.  Bludwortb,  for  plaintiff  In  error. 
Park  Trammell,  Atty.  Gen.,  for  the  Stat& 

PARKHILL,  J.  In  the  crlmtnai  conrt  of 
record  for  Walton  county  the  plaintiff  In  er- 
ror was  Informed  against  for  a  violation  of 
section  8G28  of  the  General  Statutes  of  1900 
by  wantonly  and  mallciouBly  shooting  Into  a 
certain  railroad  car. 

The  defendant  was  tried  and  convicted, 
and  then  moved  Ini  arrest  of  Judgment  upon 
the  ground  that  the  information  does  not  al- 
lege tbat  the  railroad  car  was  being  used  or 
occupied  by  any  person  or  persons.  This 
motion  was  denied,  and  upon  writ  of  error  it 
is  ui^^  that  the  court  erred  therein. 

This  question  has  been  disposed  of  In  the 
ease  of  Hamilton  v.  State,  30  Fla.  229,  11 
Sonth.  623.  As  there  pointed  out.  It  is  a 
well-recognized  rule  In  criminal  pleading  that, 
where  a  statute  creates  an  offense  and  de- 
scribes its  ingredients,  not  only  Is  It  sufh- 
clent  to  charge  the  offense  in  the  language  of 
the  statute,  or  in  language  equivalent  there* 
to,  but  it  is  necessary  tbat  It  be  so  charged. 

"Every  fact,"  as  Mr.  Bishop  says.  In  1  Or. 
Proc.  par.  519,  "which  Is  an  element  In  a 
prima  facie  case  of  guilt  must  be  stated; 
otherwise  there  will  be  at  least  one  thing 
wblch  the  accused  Is  entitled  to  know,  where- 
of he  is  not  informed.  And  that  he  may  be 
certain  what  each  thing  la,  each  must  be 
charged  expressly,  and  nothing  left  to  Intend- 
ment  All  that  Is  to  be  proved  must  be  al- 
leged." 

The  statute  makes  It  an  offense  to  wanton- 
ly and  maliciously  shoot  at  or  into  any  rail- 
road car  "which  is  being  used  or  occupied  by 
any  person  or  persons."  The  information 
fails  to  allege  that  the  car  was  "being  used 
or  occupied  by  any  person  or  persons."  In 
Hamilton  v.  State,  supra,  the  Information 
faUed  to  do  this,  and  the  court  said  that  the 
motion  in  arrest  of  judgment  should  have 
been  sustained.    As  there  Indicated,  tlie 


shooting  must  be  audi  as  to  endanger  the 
Uvea  or  safety  et  ttaoae  who  may  be  In  or 
using  the  car. 

The  Information  is  fatally  defective  and 
the  Judgment  will  be  reversed.  All  concur, 
except  HOCKHR,  J..  absent 


HOWARD  V.  STATE. 

(Supreme  Court  of  Alabama.    June  80,  1900. 
Response  to  Application  for  Behearins 
Dec.  16,  1909.) 

1.  Cbiminal  Law  (8  134*)-CHAKaB  or  Ten- 
CE  —  Hostile  Publio  SBNTniEirr  —  Evi- 
dence. 

Evidence  on  a  motion  to  change  the  venue 
ID  a  murder  case  held  not  to  show  such  a  state  of 
public  sentiment  as  required  the  granting  of 
the  motion. 

[Bd.  Note.— For  other  cases,  see  Crimiaa! 
Cent  Dig.  Si  243,  351,  262;  Dec  Dig.  1 

Xo4.*J 

2.  Cbiminal  Law  (58  419,  420*)-Qdestion 
Oallinq  roB  Heapsay— Mebe  Rumob. 

A  qaestion  to  a  witness  for  the  state  as  to 
whether  she  had  heard  of  somebody  being  strip- 
ped and  whipped  because  she  had  refused  to  say 
that  she  knew  anything  about  the  murder  Id 
question  called  for  purely  hearsay  evidence,  a 
mere  rumor,  and  was  properly  disallowed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^^^Cent  Dig.  fiS  973-963;  Dec.  Dig.  H  419, 

3.  Cbiminal  Law  {|  815*)- Tbiai^bahges 
Pbedicatinq  AcqiTiTTAL  on  Reasonable 
Doubt. 

In  a  prosecution  for  murder,  in  which  the 
state  relied  on  the  corroborated  testimony  of  an 
accomplice,  there  was  no  error  in  refusing 
charges  predicating  an  acquittal  on  a  reasonable 
doubt  as  to  whether  accused  and  others  con- 
spired to  kill  deceased  on  a  certain  night  at  the 
house  of  one  of  the  conspirators,  as  there  waa 
other  corroborative  evidence,  and  hence  evi- 
dence sufficient  to  support  a  conviction ;  this  be- 
ing the  only  theory  on  which  tbe  chaigM  could 
be  correct. 

[Ed.   Note.— For  other  cases,  see  Criminal 
Cent  Dig.  $S  1922,  19S6;   Dec.  Dig.  { 

815,  •] 

4.  Cbiminal  Law  (S  798*)— TsiAir-lNffrBcc- 
TI0N8— AcQurrTAL— Rbasohablb  Doubt. 

A  charge  requiring  an  acquittal  if  any  one 
juror  had  a  reasonable  doubt  of  guilt  was  on 
this  account  bad. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r*w.  Cent  Dig.  i  1940;  Dec.  Dig.  1  798.*] 

5.  Crimimal  Law  (|S  763,  764')  — Tbial- 
Instbuctions— Corbobobativs  Evidence. 

A  requested  charge,  which  required  the 
court  to  charge,  as  matter  of  law,  that  thm 
was  no  corroborative  evidence  as  to  an  accom- 
plice's testimony,  as  required  by  law,  waa  prop- 
erly refrsed. 

[Ed.  Note.— For  other  cases,  see  Criminai 
I^,  Cent  Dig.  {S  1768,  1770;  Dec  Dig.  U 

6.  Criminal  Law  (8  830*>— Instbuctioks— 
Requests— Partlt  Erroneous  —  Gokkobo- 
BATivE  Evidence  or  Accompijoe. 

In  a  prosecution  for  murder,  defendant  re- 
quested a  charge  that  the  law  would  not  per- 
mit conviction  of  a  defendant  charged  with  a 
felony  on  the  uncorroborated  evidence  of  an 
accomplice;  that  corroborated  evidence  is  sncb 
as  tends  to  connect  defendant  with  tbe  com- 
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mission  of  the  offense,  and  If  It  merely  shows 
the  commisBioQ  of  the  offense  or  the  circum- 
stances thereof,  it  is  not  sufficient ;  that  the 
only  evidence  introduced  as  corroborative  evi- 
dence was  the  evidence  of  the  conspiracy  alleg- 
ed to  bave  been  formed  between  defendant  and 
others  to  murder  deceased,  and  unless  the  jai7 
was  satisfied  from  the  evidence  beyond  a  rea- 
sonable doubt,  indei>endent  of  anything  testified 
to  by  the  accomplice,  that  defendant,  the  accom- 

Slice,  and  others  did  form  a  conspiracy  to  mur- 
er  deceased,  they  must  acqnlL  He^,  that  It 
was  not  error  to  refuse  the  charge,  as  it  was 
not  a  correct  statement,  in  its  entirety,  as  to 
necessity  and  sufficiency  of  corroborative  evi- 
dence to  support  a  conviction  of  a  felony. 

[Ea.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  {  2012;  Dec.  Dig.  S  830.*J 

7.  Cbiminai.  Law  (|  1134*)  —  Apfbai.  —  Re- 
view— Motions  ros  New  Triajlb. 

In  criminal  cases,  motions  for  new  trials,  or 

mlings  theieon,  cannot  be  reviewed  by  the  Sn- 

|)r(>me  Court  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law. 

Cent  Dig.  H  3067-3071;  Dec.  Dig.  |  1134.*] 

&  Cbiuirai.  Lxw  (g  261*)  —  Nboessitt  or 

ARRAIONUEnT  AND  PLEA. 

If  there  has  been  no  arraignment,  and  no 
lea  of  goilty  interoosed  by  defendant,  it  would 
e  fatal  to  ctmvlctfon  on  ap[>eal. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  |§  612.  613;  Dec.  Dig.  i  261.*] 

9.  Cbiminal  Law  (!8  1088.  1111*)— Appeai^ 
Recobd  Pbopeb  and  Bill  of  ETzcbptionb— 
Kecitals  conibollino. 

An  arraignment  and  plea  must  be  shown 
b^  the  record  proper  on  appeal,  and  not  by  the 
bill  of  exceptions;  and  hence,,  if  recitals  of  the 
record  proper  and  those  of  a  bill  of  exceptions 
differ  as  to  tbis  Matter,  the  recitals  of  the  rec- 
ord proper  must  control. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2801,  2894^-2800 ;  Dec.  Dig. 

H  1088.  im.*] 

10.  Cbiuinal  Law  (S  264*)— "Arbaionment" 

OP  Accused— Prevailing  Practice. 

According  to  the  present  prevaHinjr  prac- 
tice, the  "arraignment"  is  the  mere  calling  of 
accused  to  the  Iwr  of  tbe  court  and  reading  and 
explaining  the  indictment;  its  only  purpose  be- 
ing to  obtain  from  him  bis  answer  or  plea  there-' 
to. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  618;   Dec.  Dig.  §  2G4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  408,  499,  vol.  8,  p.  7581.] 

11.  Cbihinal  Law  (j  261*}— Necessitt  of 

Two  ARBAIQNUENTa. 

Where  the  record  on  appeal  afErmatively 
shows  accused  was  arraigned  as  required  by 
Code  1907,  8§  7566.  7840.  this  was  all  that 
was  necessary,  and  it  was  unnecessary  to  ar- 
raign him  again  by  reading  the  indictment  to 
him  at  tbe  time  trial  was  begun  and  having  Is- 
sue joined  on  his  plea. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  613;  Dec  Dig.  i  261.*] 

Appeal  from  Circuit  Cotirt,  Hale  County; 
B.  M.  Miller,  JnAge. 

Ed  Howard  was  convicted  of  murder  and 
he  appeals.  Affirmed. 

The  facts  sufficiently  appear  In  the  opin- 
ion of  the  court.  Tbe  following  charges 
were  refused  to  the  defendant:  (2)  "The 
court  charges  the  jury  that  the  only  evi- 
dence introduced  by  the  state  to  corroborate 
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the  testimony  of  Charley  Taylor  1b  erlde 
tending  to  show  that  defendant,  Chei 
Taylor,  and  Shnd  WllllamB  agreed  to  kill 
W.  Drake  at  Shad  WllllamB'  house,  and 
tfa^  have  a  reasonable  doubt  as  to  truth 
falsity  of  that  testimony  they  must  act; 
tbe  defendant"   (8)  *rrhe  eoijrt  charges 
jury  that  If  tb^  have  a  reasonable  doubt 
to  the  truth  or  falsl^  of  the  evidence  of 
women.  Etta  Ward  and  Ehnma  Williams,  x 
testified  in  this  case,  then  they  must 
gait  the  defendant"       General  afflrmal 
charge.    (5)  "Unless  the  Jury  believe  fi 
the  evidence  beyoikd  a  reasonable  doubt  t 
before  the  murder  of  R.  W.  Drake  the 
fendant,  Ed  Howard,  and  Joe  McDanlel  i 
Charley  agreed  hi  the  house  of  Shad  \ 
Hams,  m  Mond^  before  the  murder  of 
W.  Drake,  to  kUl  R.  W.  Drake,'  then 
Jury  must  acquit  the  defendant"  (6) 
court  chaiKes  tbe  Jury  that  imless  each 
than  Is  satisfied  at  the  defendant's  guilt 
yond  a  reasonable  doubt,  they  must  acquit 
defendant"  (7)  '^e  court  charges  the  ji 
that  tbe  state  has  failed  to  corrobor 
iSxe  testimony  of  Charley  Taylor  In  the  m 
ner  required  by  law,  and  that  they  m 
acquit  the  defendant"  (®  "The  court  cl 
gps  the  Jury  that  the  law  will  not  permit 
conviction  of  the  defendant  diar^ed  witl 
felony  upon  the  uncorroborated  evld«ice  of 
accomplice,  and  that  corroborating  evlde 
Is  such  evldrace  as  tends  to  connect  the 
fendant  with  the  commission  of  the  offei 
and  If  it  merely  shows  the  commission  of 
offense,  or  the  circumstances,  thereof,  it 
not  sufficient ;  and  the  court  further  cbar 
tbe  Jury  that  the  only  evidence  which  I 
been  introduced  by  the  state  as  corroborat 
of  the  erldeuce  of  Charley  Taylor,  the 
complice,  is  the  evidence  of  tbe  conspin 
alleged  to  have  been  formed  between 
defendant,  Charley  Taylor,  and  others 
murder  R.  W.  Drake,  and  nnless  tbe  Jnrj 
satisfied  from  the  evidence  beyond  a  reas 
able  doubt  Independent  of  anything  t! 
has  been  testified  to  by  Charley  Taylor,  t 
the  defendant,  Charley  Taylor,  and  oth< 
did  form  a  conspiracy  to  murder  R. 
Drake,  then  they  must  acquit  the  defendai 

A.  M.  Tunstall  and  R  S.  Jack,  for  apj 
lant.   Alexander  M.  Oarber,  Atty.  Gen.,  i 
TbomaB  W.  Martin,  Asst  Atty.  Gen.,  for 
State. 

MATFIELD,  J,  The  defendant  was  Ind 
ed  and  convicted  of  murder  In  the  first 
gree,  and  the  death  sentence  was  imposed 
the  jury.  The  material  facts,  as  stated 
counsel  for  appellant,  and  necessary  to 
understanding  of  the  case  and  of  the  qr 
tlons  raised  on  appeal,  are  as  follows: 

On  the  night  of  November  24,  1908.  R. 
Drake,  while  asleep  in  his  bed  at  his  hoi 
In  Lanevllle.  Hale  county,  Ala.,  was  hit 
the  head  with  some  heavy  Instrument  i 
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killed.  Hlfl  adjacent  More  was  barglarized, 
and  the  store  and  residence  set  on  fire;  the 
flre  being  eztlngolsbed  before  gaining  macb 
headway.  On  the  next  day  one  Charl^ 
Taylor,  mispected  of  the  crime,  was  appre- 
hended, and  confessed  his  gnllt,  Imi^cat- 
Ing  Ed  Howard  and  Shad  WUlIama  as  his 
accomplices  in  the  crime.  A  day  or  two  later 
he  Implicated  Joe  McDaniels  as  one  at  the 
accomplices.  All  four  of  the  parties  were  ne- 
groes, and  the  deceased,  R.  W.  Drake,  was 
a  white  man,  formerly  sbwlfl  of  Bale  coun- 
ty. Shad  Williams,  Ed  Howard,  Joe  Mo* 
Daniels,  and  CSiarley  >Taylor  were  therei^ran 
arrested  and  confined  In  the  Hale  coonty 
Jail. 

On  the  80th  day  of  Norember,  the  Jndge 
of  the  Fourth  circuit,  Hon.  B.  M.  MHIer, 
made  an  brder  for  a  special  term  of  the 
court,  to  be  begun  on  the  said  30th  day  of 
Norember  (see  pages  1-8  of  the  record),  and 
on  that  day  proceeded  to  draw  a  grand  Jury, 
and  drew  a  petit  Jury.  On  December  2d  the 
grand  jury  was  dniy  impaneled  and  organiz- 
ed, and  on  the  same  day  said  grand  Jury  re- 
turned an  Indictment,  diarglng  this  defend- 
ant, Ed  Howard,  with  murder  in  the  first 
degree  (see  pages  0-18  of  record).  On  the 
same  day  this  ai^Uant  was  brought  Into 
court,  and  being  without  counsel,  and  with- 
out the  ability  to  employ  counsel,  the  court 
appointed  A.  M.  Tunstall  and  B.  8.  Jack 
to  represent  him.  The  court  thereupon  set 
the  6th  day  of  December  to  try  this  appel- 
lant on  said  Indictment 

On  the  5th  day  of  December,  the  said  case 
agalnat  this  ai^llant  was  called  for  trial, 
and  said  appellant  mored  for  a  change  of  ven- 
ne  (see  page  20  et  seq.  of  record).  In  this 
sworn  an>llcatlon  It  Is  set  out  that  Mr. 
Drake,  the  deceased,  was  a  white  man  of 
much  prominence  and  popularity  In  the  coun- 
ty ;  that  the  appellant  was  a  negro  boy ;  that 
Charley  Taylor  bad  confessed  his  gnllt,  and 
Implicated  the  appellant;  that  articles  as- 
suming the  guilt  of  this  appellant  and  that 
of  the  others  accused  by  Charley  Taylor,  ap- 
peared In  the  Greemboro  newspapers,  par- 
ticularly the  Watchman,  a  paper  edited  by 
the  chairman  of  the  county  Democratic  exec- 
utive committee,  a  man  in  whom  the  people 
of  Hale  county  had  great  confidence,  and 
whose  views,  as  expressed  in  said  paper,  ex- 
tracts from  which  are  made  a  part  of  the 
motion,  asanmlng  the  gnllt  of  this  appellant, 
produced  a  strong  conviction  upon  the  public 
mind  that  this  appellant  was  In  fact  guilty ; 
that  the  Jurors  who  were  summoned  as  venire 
in  this  ease  bad  been  present  In  the  court- 
house during  the  trial  and  at  the  conviction 
of  Shad  WlUiams  and  Joe  McDaniels.  al- 
so charged  with  the  murder  of  Mr.  Drake; 
that  much  fetiing  was  manifested  in  said 
courtroom  when  the  Jury  Imposed  only  a 
life  sentence  on  aald  Sbad  Williams,  and 
that  so  marked  was  the  public  disapproval 
of  anything  less  than  a  death  verdict  that 
after  the  verdict  the  sherUf  threw  an  arm- 


ed guard  around  ttie  Jatl  and  the  court- 
house to  prevent  a  lyndilng  of  Shad  Wil- 
liams and  others  charged  with  the  mur^ 
der  of  R.  W.  Drake;  that,  shortly  after 
the  arrest  of  this  appellant  and  the  others 
charged  with  the  said  murder,  the  feeling 
In  Hale  county  against  said  parttea  was 
so  Btnmg  that  under  the  order  ot  the  Oov- 
mior  of  Alabama  the  said  parties  so  diarg- 
ed  with  or  suspected  of  said  murder  were 
carried  by  a  sipeclal  train,  on  the  night 
of  Novonher  28th,  to  Birmingham,  to  pre- 
vent any  attempt  to  lynch  them,  and  were 
k^t  in  the  Jail  at  Blrmlni^am  until  Decern* 
ber  2d,  the  day  they  were  arraigned  on  said 
indictment;  and  that  the  murder  of  Mr. 
Drake  aroused  the  deepest  resmtmoit  and 
created  the  greatest  exdtemoit  among  the 
people  of  Hale  county.  On  the  hearing  of 
said  motion,  the  allegatlona  of  which  were 
duly  verified  by  said  appellant,  the  state  of- 
fered a  Joint  ex  parte  afildavlt  of  nine  men 
(see  page  87  of  record,  which  set  out  that 
the  parties  signing  the  same  were  acquaint- 
ed with  the  public  sentiment  of  Hale  coiinty, 
that  the  defendant  could  get  a  fair  txiaX,  that 
there  had  not  been  any  danger  of  mob 
violence,  and  that  there  had  been  '*no  change 
of  sentiment  against  this  defendant'*  since 
the  Sbad  Williams  trial.  The  court  orermled 
the  motion,  and  tiie  appellant  duly  excepted. 

On  the  trial  ot  the  case  the  state-  examined 
Turner  Gash,  Robert  Campbell,  B.  E.  Gevrin, 
Charley  Taylcor,  Etta  Ward,  Emma  WlllUms, 
and  Pick  Bird.  The  testimony  of  none  of 
these  witnesses,  except  Charley  Taylor.  Em- 
ma Williams,  and  Etta  Ward,  tended  to  Im- 
plicate appellant  Gliariey  Taylor  swore 
positively  that  he,  Shad  Williams,  Joe  Mc- 
Daniels, and  appelant  plotted  and  accom- 
pllahed  the  murder  of  Mr.  Drake.  The  wo- 
man Emma  Williams,  ttie  wif6  of  one  of  the 
defendants,  Shad  Williams,  testified  that  she 
heard  a  conversation  between  Charley  Tay- 
lor, Joe  McDaniels,  Shad  Williams,  and  ap- 
pellant. In  her  house,  on  the  Monday  night 
before  Mr.  Drake  was  killed,  In  which  con- 
versation they  all  agreed  to  kill  Mr.  Drake. 
The  woman  Etta  Ward  testified  that  Bh« 
was  walking  from  the  field.  In  the  path  that 
passed  by  Sbad  Wllllama'  house,  and  while 
passing  there  she  heard  a  conversation  be- 
tween Charley  Taylor,  Shad  WUIIams,  and 
appellant  in  which  they  agreed  to  kiU  Mr. 
Drake.  This  conversation  was  a  few  days 
before  Mr.  Drake  was  killed.  She  further 
testified  that  she,  a  few  days  befbre  Mr. 
Drake  was  killed,  saw  Charley  Taylor.  Shad 
Williams,  Joe  McDaniels,  and  appellant  at 
the  well  in  a  conversation;  that  as  she  walk- 
ed up  they  all  stopped  talking.  The  defend- 
ant through  his  counsel,  asked  the  witness 
Etta  Ward  the  following  question:  **Hav«it 
you  beard  of  somebody  down  thm  being 
stripped  and  whipped  because  she  had  re- 
fused to  say  that  she  knew  anything  about 
the  murder?"  The  state  objected  to  this  qnen- 
tion,  the  court  sustained  the  objection,  and 
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-the  defendant  excepted.  Defendant  itated 
to  the  court  that  be  expected  to  prore  that 
the  witness  bad  beard  that  a  woman  had 
been  stripped  and  whipped  becaoae  sbe  bad 
refused  to  testis  that  she  knew  anything 
about  the  killing  of  Mr.  Drake  (see  page  75 
of  record).  This  was  all  of  the  testimony 
Introduced  by  the  state.  The-  defendant  In- 
troduced a  number  of  witnesses,  the  testi- 
mony of  none  of  whom  Is  material  for  an 
adJndCcatlon  of  the  questltms  InTOlved  In 
this  appeaL 

Had  all  the  facts  stated  In  the  motion  for 
S  new  trial  been  conceded  or  confessed,  It 
would.  Indeed,  have  been  a  strong  showing 
for  a  change  of  renne;  but  all' the  facts 
necessary  to  entitle  the  appellant  to  a  change 
were  not  confessed,  but  were  denied,  and 
affidavits  were  Introduced  on  the  hearing  of 
the  motion  denying  the  existence  of  the 
facts  material  to  entitle  the  defendant  to  a 
change  of  renue.  There  was  no  proof  offer- 
ed In  support  of  the  motion,  other  than  the 
affidavit  of  the  defendant  It  was  shown 
that  he  had  been  in  Jail  nearly  all  the  while 
since  the  commission  of  the  offense,  and 
hence  had  had  very  little  opportunity  to 
know  the  condition  of  public  sentiment  for 
or  against  him.  It  is  natural  that  public 
Indignation  should  be  aroused  by  the  com- 
mission of  such  a  crime  as  is  conceded  to 
liave  been  perpetrated  in  this  Instance;  but 
It  Is  not  shown  that  It  was  so  aroused 
against  this  defendant  Individually,  or  so 
aroused,  or  so  prejudiced,  as  to  prevent  a 
fair  trial.  Wblle  It  Is  conceded  that  public 
Indignation  was  aroused,  and  that  there 
were  rumors  of  mob  violence,  the  very  evi- 
dence Introduced  by  the  defendant  disproves 
the  rumor  of  a  mob  and  of  all  violence.  The 
clipping  from  the  county  paper.  Introduced 
by  the  defendant  in  support  of  his  motion. 
Is  beaded,  "Rumor  of  a  Mo.b — False  Alarm," 
while  the  body  of  the  notice  shows  that  the 
rumor  "was  false,  that  there  was  In  fact  no 
such  danger,  and  no  such  public  excitement, 
indignation,  or  anger  as  to  Justify  any  ap- 
prehension of  violence;  that  the  defendants 
were  to  be  returned  to  tbe  county,  and  that 
no  attempt  had  been  made  to  do  or  offer 
them  any  violence,  bat  that  everything  was 
orderly.  Tbe  affidavits  of  the  nine  citizens, 
offered  by  the  state,  did  contain  statements 
of  facts,  snd  that  the  affiants  knew  the  facts 
to  be  as  stated;  and  If  these  facts  were  true 
the  defendant  was  not  entitled  to  a  change 
of  venne.  Surely  these  facts  as  testified  to 
by  nine  disinterested  witnesses  were  enti- 
tled to  as  much  weight  as  that  of  the  de- 
fendant alone,  who  was  vitally  Interested, 
and  who  could  not  know  some  of  the  neces- 
sary facts  stated  in  his  motion.  We  there- 
fore conclude  that  there  was  no  error  in  de- 
njing  the  change  of  venue. 

Ttie  question  propounded  to  the  witness 
Etta  Ward  called  for  purely  hearsay  evi- 
dence, a  mere  nimor,  aiid  was  properly  dls- 
.mllowed. 


There  was  no  error  In  refoslng  any  of  the 
charges  refused  to  the  defendant  Charge  1 
was  the  general  afflrmattve  charge  for  tho 
defendant,  and  was^  ol  course  properly  re- 
fused. 

Charges  2,  8,  5,  and  8  predicated  an  ac-  . 
quittal  upon  a  reasonable  dovbt  as  to  wheth- 
er the  accused  and  others  conspired  to  kill 
deceased  ca  a  certain  night  at  the  boase  of 
Shad  WllUiuiM.  There  was  other  evidence 
than  this  to  corroborate  the  evidence  of  the 
accomiOlce,  and  hence  evidence  sofflclent  to 
sni^rt  a  conviction;  this  being  the  only 
theory  on  which  these  charges  conld  be 

COTTOCt 

Ghai^  6  required  an  acquittal  if  any  one 
juror  had  a  reasonable  doubt  of  gnllt,  and 
was  on  this  account  bad. 

Charge  7  required  the  court  to  charge,  as 
matter  of  law,  that  there  was  no  corrobora- 
tive evidence,  as  required  by  law.  and  was 
for  this  reason  properly  refused. 

Charge  8  is  not  a  correct  statement,  In  Its 
entirety,  as  to  the  necessity  and  sufficiency 
of  corroborative  evidence  of  an  accomplice 
to  support  conviction  of  a  felony. 
-  Motions  for  new  trials,  or  rnllnga  thereon. 
In  criminal  cases,  cannot  be  reviewed  by 
this  court  on  appeal. 

If  therie  had  been  no  arraignment  and  no 
plea  of  guilty  interpbsed  the  defendant 
of  course,  it  would  be  fatal  on  appeal.  But 
the  record  proper  shows  the  arraignment, 
shows  that  the  defendant  pleaded  not  guilty; 
in  fact,  tbe  record  proper  shows  all  that  Ui 
necessary  to  support  the  conviction.  This  Is 
matter  that  must  be  shown  by  the  record 
proper,  and  not  by  bill  of  exceptions;  hence, 
If  the  recitals  of  the  record  proper  and  those 
of  the  bill  of  exceptions  differ  as  to  this  mat- 
ter, the  recitals  of  the  record  proper  must 
control-  If  there  was  in  fact  no  arraign- 
ment, and  no  plea  Interposed  by  or  for  the 
defendant  the  recitals  of  the  record  proper 
as  to  this  effect  should  have  been  corrected 
by  appropriate  proceedings.  These  neces- 
sary and  proper  recitals  in  the  record  prop- 
er cannot  be  disregarded  on  appeal  by  recit- 
als in  the  bill  of  exceptions. 

An  arraignment  at  English  common  law 
was  much  more  formal  than  with  us  now. 
Under  the  former.  Lord  Hale  says:  "An 
arraignment  consists  of  three  things:  First 
the  calling  of  the  prisoner  to  the  bar  by  his 
name  and  commanding  him  to  hold  up  his 
right  band,  which,  though  It  may  seem  a 
trifling  circumstance,  yet  It  Is  of  importance, 
for,  by  holding  up  his  band,  constat  de  per- 
sona Indlctatl,  and  he  owns  himself  to  be  of 
that  name;  second,  reading  the  Indictment 
distinctly  to  him  in  English,  that  be  may 
understand  his  charge;  third,  demanding  of 
him  whether  he  be  guilty  or  not  guilty,  and 
If  he  pleads  not  guilty  then  the  clerk  joins 
issue  with  him  cul.  prist  and  enters  the 
prisoner's  plea,  then  demands  bow  he  will 
be  tried.  The  common  answer  is  *By  Glod 
and  the  country/  and  thereupon  tbe  clerk 
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caliuig  the  accused  to  tbe  bar  of  toe  court, 
and  reading  Or  explaining  the  indictment  to 
talm,  and  demanding  his  plea.  Its  only  pur- 
pose is  to  obtain  from  the  accused  his  an- 
swer mr  plea  to  the  indictment  Grain  t. 
United  States.  162  IT.  S.  626.  16  Sup.  Ct 
»52.  40  L.  Ed.  1097;  Early  t.  State,  1  Tex. 
App.  248,  28  Am.  Rep.  40ft.  Our  statute  (sec- 
tion 75^  of  the  Code  of  1907)  directs  that 
If  the  defendant  on  arraignment  refuses  or 
neglects  to  plead,  or  stands  mute,  the  court 
must  cause  the  plea  of  not  guilty  to  be  en- 
tered for  him.  Under  our  practice  and  stat- 
utes, one  charged  of  a  capital  offense  is  re- 
(  quired  to  be  arraigned,  and  his  plea  to  be 
interposed,  at  least  one  entire  day  before  the 
day  of  the  trial,  so  that  It  may  be  determin- 
ed whether  or  not  he  Is  entitled  to  a  special 
venire  for  his  trial,  if,  on  arraignment, 
he  pleads  "guilty,"  he  Is  not  entitled  to  the 
special  venire;  If  he  pleads  "not  guilty,"  he 
Is,  uid  this  special  renlre,  together  with  a 
copy  of  the  indictment,  must  be  served  up- 
on him  or  upon  his  counsel  one  entire  day 
-before  th«  trial.   Gode,  81  7666,  7840. 

The  record  proper  in  this  case  affirmative- 
ly shows  this  was  done;  but  It  1>  insisted 
that  the  indictment  wns  not  read  to  the  ac- 
cused at  the  time  the  trial  was  begun,  that 
no  plea  was  then  interposed  by  the  defend- 
ant, and  no  Issue  was  joined  thereon.  It  is 
not  necessary  that  there  should  he  two  ar- 
raignments for  one  trial.  The  record  afflrm- 
atively  shows  all  that  la  necessary  as  to 
the  arraignment  before  drawing  tiie  special 
venire  or  the  trial. 

Finding  no  error,  the  Judgment  must  be 
affirmed. 

Affirmed.  . 

DOWDELL,  a  J.,  and  SIMPSON  and 
DENSON.  JJ.,  concur. 

In  Response  to  the  Application  for  a  Re- 
hearing in  This  Case. 

PER  CURIAM.  There  1b  evidence  In  this 
record,  tending  to  connect  the  defendant 
with  the  commission  of  the  crime,  other 
than  that  of  the  witnesses  hypothesized  in 
the  charges  complained  of,  which  was  not 
the  fact  in  the  record  of  *  McDanlel's  Case, 
50  South.  324,  which  is  referred  to  and  in- 
sisted upon  by  connseL 


SUPREME    LODGE    KXIGITTS  A^^) 
LADIES  OF  HONOR  v.  BAKER. 

(Supreme  Court  of  Alabama.    Dec.  16,  1000.) 

1.  Thial  (S  46*)— Evidence— Relevancy  and 
Matebialitt. 

The  question  in  an  action  on  a  life  pojic;. 
in  which  the  defensea  were  false  statements  of 


material  evidence;  no  statement  beioe  made  as 
to  what  wa«  expected  to  be  proved  tnereby. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  110;  Dec.  Dig.  §  46.»] 

2.  Trial  (8  4G*)— Reception  ov  Evidence- 
Offer, 

Objection  is  properly  sustained  to  a  ques- 
tion; it  not  beins  clear  that  the  answer  called 
for  would  be  relevant  to  any  issue,  and  the 
party  failing  to  state  what  answer  he  expected 
to  elicit 

[Ed.  Note.— For  other  caaea,  see  Trial,  Cent. 
Dig.  8  116;  Dec  Dig.  8  4e.*] 

3.  Insurance  (g  818*)— Benefit  CERTincATE 
—Action— EviDENCB— Relevancy. 

Witness  in  an  act! (Hi  on  a  benefit  certificate, 
in  whicli  tbe  defense  was  a  misstatemeut  b<r 
insured  aa  to  his  occupation  and  as  to  his  use 
of  stimulants,  having  testified  that  he  could  oot 
recall  whether  deceased  quit  the  railroad  or 
was  discharged,  "My  best  recollection  is  that 
bis  services  were  unsatisfactory,"  tbe  latter  part 
was  pro;>erly  excluded,  on  objection,  as  having 
no  bearing  on  any  issue. 

[Ed.  Note.— For  other  cases,  see  Insnranee, 
Cent  Dig.  8  2004;  Dac.  Dig.  f  818.*] 

4.  Insubancb  (8  818*)— Benefit  Cebtiticate 
— False  Warranties — Evidence. 

The  question,  to  the  doctor  who  examined 
one  for  insurance,  whether  there  was  any  indica- 
tion of  bis  habitual  a»e  of  alcoholic  or  other 
stimulants,  was  proper  in  an  action  on  the  beue- 
fit  certificate,  in  which  a  defense  was  that  in- 
sured falsely  answered  the  question  as  to  wheth- 
er he  used  such  stimulants. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  8  2004 ;  Dec  Dig.  S  8ia*] 

5.  Appeal  and  Error  (§  1058*)— Haricless 
Ebbo^Exclusion  of  Evidence. 

Any  error  in  snstaining  objections  to  qnes- 
tions  was  harmless ;  they  having  been  answered 
in  full,  and  the  answers  not  having  been  ruled 
out. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent  Dig.  88  4195,  4200-1206 ;  Dec.  Dig. 
8  1058.*] 

e.  EWiDKNCE  (8  S22*)  —  Questions  Calling 

roB  Heabsay. 

The  question,  "Did  you  ever  bear  of  his  be- 
ing a  railroad  cleric?"  is  objectionable  as  call- 
ing for  hearsay  evidence. 

[Ed.  Note.— For  other  cases,  nee  Bvidenre, 
Cent  Dig.  88  1203-1218;  D«!.  Dig.  f  322.*] 

7.  WrrNEssEs  (8  248*)— Examination- Ikbe- 
BPONSivE  Answer. 

The  answer,  to  tbe  question  whether  or  not 
witness  knew  a  certain  person  was  a  profes- 
siooal  gambler,  that  be  was  not  a  straight  band 
to  gamble,  was  irreapoiudve. 

[Ed.  Note.- For  other  cases,  see  Wltaesses, 
Cent  Dig.  88  861-868;  Dec.  Dig.  8  248.*} 

8.  INSDRANCE  (8  818*)— BENEFIT  CkBTIFICATI 

—Action— Evidence. 

Whether  insured  gambled  straight  or  crook- 
ed was  Irrelevant,  in  an  action  on  a  benefit  cer- 
tificate, in  which  tbe  defense  was  that  tbe  oc- 
cupation of  iaaured  was  that  a  gambler  and 
loafer,  while  he  had  stated  in  bis  applicatioo 
that  it  was  that  of  a  railroad  clerk. 

[Ed,  Note.— For  other  cases,  see  I oBurauce, 
Cent  Dig.  $  2004 ;  Dec.  Dig.  8  818.*] 

9.  Evidence  (5  129*)- Siuilar  Facts. 

One  cannot  prove  one  vice  or  moral  derelic- 
tion as  a  circumstance  tending  to  show  th^ 


"For  otber  caaet  see  same  topic  and  section  NUMBER  Id  Dec.  A  Am.  Digs.  1W7  to  date,  Jfc  Beportar  ladena 


exiitence  of  another  not  necessarily  or  vitally 
conoected  with  it  as  cause  or  effect. 

[Ed.  Note. — For  other  cases,  see  Erideace, 
Cent.  Dig.  SS  388,  888;  Dec  I^ig.  i  129*] 

10.  Witnesses  (1 240*}— BxaxiKAnon— Lbad- 
iNo  QuEerrioNS. 

A  question  being  leadiog,  ol^ectlon  to  It 
OD  that  ground  is  properly  sustained. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  795,  837.  850 ;  Dec.  Dig.  S  240.*] 

11.  iNsuBAnoE  (I  723*)— Benefit  Ckbtificate 
— "OccupATioM**  or  inSUBBD. 

"Occapation"  is  correctly  defined.  In  an 
action  on  a  benefit  certificate,  in  ivhich  the 
defense  is  a  wrong  statement  In  the  application 
as  to  insured's  occupation,  by  an  instruction 
stating  that  it  means  that  which  practically 
takes  up  (ale's  time  and  energies,  especially 
one's  regular  business  or  employment,  and  that 
I  he  word  does  not  necessarily  mean  the  present 
occupation,  but  it  means  that  which  principally 
takes  up  one's  time,  thought,  and  energy,  es- 
pecially <nie'B  regular  business  or  employment, 
BO  that  one  might  have  a  regular  occupation, 
such  as  that  of  a  painter,  and  be  out  of  em- 
ployment, and  might  temporarily  engage  in  other 
business,  yet,  if  ne  was  questioned  as  to  what 
was  his  occupation,  be  would  give  It  as  a 
painter,  that  being  his  general  occupation. 

[Ed.  Note.— For  other  cases,  sfre  Insurance, 
Cent.  Dig.  {  1862;  Dec.  Dig.  {  723* 

For  other  definitions,  see  Words  and  Phrases, 
Td.  6.  pp.  4907.  4808.] 

12.  iNStTBANCS  (f  826*)— INSTBUCTIOB8— CON- 

roBuiTT  TO  Pleas. 

The  pleaa  having  averred  that  the  benefit 
certificate  sued  on  was  issued  on  the  condition 
that  the  statements  in  the  application  were  to 
be  treated  as  warranties,  and  that  insured  an- 
swered, "No,"  to  the  question,  "Do  you  use 
alcoholic  or  other  stimulants?''  and  that  this 
answer  was  untrue,  in  that  he  did,  at  the  date 
of  making  said  answer,  and  previously  thereto, 
and  at  the  Issuance  of  the  policy,  use  alcoholic 
or  other  stimulants  habitually  and  in  the  ordi- 
nary conrse  of  bis  life,  it  was  not  error  to  give 
plaintiff's  requested  cha^  that  In  order  to  find 
a  verdict  for  defendant,  on  the  ground  that 
insured  used  alcoholic  or  other  stimulants,  the 
jury  must  believe  that  when  be  made  his  appli- 
cation it  was  his  habit  to  use  alcoholic  or  otLei 
Ktlmulants,  this  substantially  following  the 
pleas :  or  to  refuse  defendant's  requested  charge 
that  if  they  believed  Insured,  at  or  about  the 
time  of  the  application,  used  alcoholic  or  other 
stimulants,  they  should  find  for  defendant,  this 
not  being  as  6road  as  tlie  auctions  of  the 
pleas. 

[Ed.  Note.— For  other  cases,  see  InsaraoGe, 
Cent  Dig.  I  2010;  Dec.  DigTi  826.*] 

IS.  iNBtTBANCB  ({  S26*>— BlNEFTT  CeBTIFIOATB 

—  Action  — iKBTBUcnoMB—OccDfATioH  ov 

Insured. 

Defendant's  requested  charge.  In  an  action 
on  a  benefit  certificate,  on  the  defense  of  breach 
of  insured's  warranty  that  his  occupation  was 
"clerk  in  a  railrosd  oflice,"  that  the  jury  should 
find  for  defendant  If  they  believed  insured  was 
nott  on  or  about  the  date  of  bis  application, 
engaged  in  the  occuniatlon  of  clerking  m  a  rail- 
road office,  was,  if  not  an  actual  misstatement 
of  the  law,  miueading,  being  open  to  the  con- 
stmcdmi  that  tbe  warranty  was  breached  un- 
less he  was  actually  at  work  as  clerk  in  a  rail- 
road office  at  tbe  time  of  the  application, 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  6  2010;  Dec.  Dig.  8  826.*] 

14.  INBUBANCE  (B  723*)— BENEFIT  CEBTIFICATZ 

—Occupation  of  Insured. 

Within  a  warranty,  in  an  application  for 
beneficial  insurance,  as  to  applicant's  occupa- 


tion, one  who  has  once  had  and  followed  an 
occupation  continues  to  have  it  till  he  has 
abandoned  it,  either  by  quitting  work  In  it  with- 
out intention  or  ability  to  resume  it,  or  by  en- 
gaging in  some  other  occnpation  not  of  a  mere 
temporary  character. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  8  1862 ;  Dec.  Dig.  8  723.*] 

15.  Tbiai,  (8  84*)— Beceftion  of  Evidehci^— 
Objectionb. 

There  vras  no  emt  In  admitting  In  evi- 
dence, in  an  action  on  a  life  policy,  receipts, 

fiurporting  to  be  signed  by  defendant's  secretary, 
or  proofs  of  deatli,  though  they  were  not  shown 
to  be  gennlne;  the  only  objection  being  that 
they  were  irrelevant  and  Immaterial. 

(Ed.  Note.— For  other  cases,  see  OMal,  Cent 
D^.  I  217;  Dec  Dig.  |  84.*] 

16.  INSUBANCE  (8  825*)— Benefit  Certificate 
—Action— Genkbal  Affirmative  Chabge. 

The  general  affirmative  charge  for  defend- 
ant in  an  action  on  a  benefit  certificate,  was 
properiy  refused;  plaintiff  making  out  a  prima 
facie  case  by  proof  of  the  existence  of  the  cer- 
tificate, death  of  insured,  and  the  giving  of  the 
notice  and  proof  of  death  in  accordance  with 
the  certificate,  and  the  evidence  being  conflicting 
on  the  issues  raised  by  tbe  special  pteas  u 
breach  of  warranties. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.     2009 ;  Dec.  Dig.  {  825.*] 

Appeal  from  Circuit  Court,  Mobile  County ; 
Samuel  B.  Browne,  Judge. 

Action  on  an  insurance  policy  by  MIms  K. 
Baker  against  the  Supreme  Lodge  Knights 
and  Ladles  of  Honor.  Judgment  for  plain- 
tiff, and  (tefendant  appeals.  Affirmed 

Thvee  w&B  the  following  entry  In  response 
to  tbe  snmmonB:  "I  eata  this  mj  appear- 
ance for  the  defoadant,  and  reserre  tbe  right 
to  plead  specially  to  tbe  complaint  filed 
against  It  In  this  cause.  B.  B.  Boone^  Attor- 
ns tor  Defendant" 

The  following  qtedal  pleas  appear:  (1) 
"And  for  further  special  plea  In  this  behalf 
defendant  BTera  tbat  said  policy  of  Insurance 
or  relief  fund  certificate  on  the  life  of  Alex- 
ander Price  Baker,  In  which  plaintiff  was 
named  as  beneficiary  thereunder,  and  whlcb 
is  the  foundation  of  this  suit,  was  lasued  up- 
on tlio  following  ^presa  and  written  condl- 
tlonfl,  Tic:  *Tbat  the  statements  nude  by 
Bald  Alexander  Price  Baker  in  the  contract, 
known  as  iQiidlcatfon  for  membership  In  re- 
lief fond,  and  the  answers  to  questions  in 
said  Aleunder  Price  Baker's  statement  to 
the  medical  examiner,  known  as  the  medical 
examiner's  certificate,  were  to  be  treated  as 
warrantiee.'  And  defendant  says  that  to  tbe 
question  in  said  medical  examiner's  certifi- 
cate propounded  to  said  Aloumder  Price  Bak- 
er, Tls.,  'Do  you  use  alcoholic  or  other  stlm- 
ulantsT'  said  Alexander  Price  Baker  an- 
swered, 'No,'  which  answ«>  defendant  avers 
is  untrue  in  this :  That  said  Alexander  Price 
Baker  did  at  the  date  of  making  said  an- 
swer, to  wit;  Av^ust  3S,  1905,  and  previous 
thereto,  and  at  the  date  ot  said  Issuance  of 
the  said  policy  or  rdief  fund  certificate  use 
alcoholic  or  other  Btlmulants  habitually,  and 
In  tbe  ordinary  conrse  of  his  life.  Wherefore 


*Por  otlwr  casM  see  same  topic  and  lection  NUMBER  in  Dec.  ft  Am.  Digs,  1907  to  date,  ft  Reportar  Indsisa 


"And  for  further  Bpedal  plea  in  thia  b^alf 
defendant  avm  by  the  tenne  trf  said  policy 
of  Insorance  or  relief  fnnd  certlfloite  on  the 
life  of  said  Alexander  Price  Baker,  in  whldi 
plaintiff  was  named  as  boieflclary  therenn- 
der,  and  which  Is  the  foundation  of  this  suit, 
said  Alexander  Price  Bakn-  expresdy  war- 
ranted the  truth  of  hla  answers  to  all  ques- 
tions propounded  to  hbn  by  the  medical  ex- 
aminer, and  expressly  agreed  that  If  the  an- 
swera  to  Bxtvh  qnestions  wore  not  true  that 
said  'policy  of  insurance  or  relief  fund  certifi- 
cate. If  Issued,  would  be  null  and  void ;  and 
d^endant  says  that  to  the  question  invpound- 
ed  said  Alexander  Price  Baker  by  the  medi- 
cal examiner,  V.  P.  Gaines,  tIc,  'Do  you  use 
alcoholic  or  other  stimulants?*  ttiat  said 
Alexander  Price  Baker  answwed,  *No.*  which 
said  answer  defeudant  avers  was  untrue,  and 
nutrue  in  this:  That  the  said  Alramnder 
Price  Baker  did  on  or  about  the  date  of  mak- 
ing said  answer,  to  wit,  August  23,  1906,  ha- 
bitually and  in  the  ordinary  course  of  his 
dally  life  use  alcoholic  or  other  stlmulantB. 
Wherotore  defoidant  sa^  that  said  policy  of 
Insurance  Is  null  and  Told,  and  Oiat  it  is  not 
liable  to  Dlalntlff."  (3)  "And  for  further  spe- 
cial plea  in  this  bdialf  defendant  arers  that 
said  policy  of  insurance  or  relief  fund  certlfl- 
cate  on  the  life  of  Alexander  Price  Baker.  In 
which*  i^aintiff  was  named  as  t^eflciary 
thereunder  ^am^  as  plea  1  down  to  and  In- 
cluding the  words  'treated  as  warranties,' 
where  they  occur  therein,  and  adds  the  fol- 
lowing:) And  defendant  says  that  to  the 
question  In  said  medical  examiner's  certifi- 
cate propounded  to  said  Alexander  Price 
Baker,  tI&,  'What  Is  your  occupation?*  said 
Alexander  Price  Baker  answered,  'Clerk  in 
railroad  office^'  which  said  answer  defendant 
avers  is  untrue  in  this;  That  the  usual  and 
ordinary  occupation  of  the  said  Alexander 
Price  Baker  at  or  about  the  date  of  making 
said  answer,  to  wit,  Augnst  23,  1906.  and  the 
date  of  the  Issuance  of  said  policy  or  relief 
fund  cotlflcate,  was  not  that  of  derk  In  a 
railroad  office,  but  that  of  a  gambler  and 
Itrafer.  Wherefi>re  defendant  says  It  is  not 
liable;"  {4}  Same  as  plea  2,  down  to  and  in- 
cluding liie  words  "null  and  Told,"  where 
they  first  occur  therein,  with  this  addition : 
"And  defoidant  says  that  to  the  question 
propounded  to  said  Alexander  Baker  by  the 
medical  examiner,  T.  F.  Gaines,  viz..  'What 
is  your  occupation?*  that  said  Alexander 
Price  Baker  answerad,  'Olerk  In  a  railroad 
office,'  which  said  answer  defendant  avers 
was  untrue  In  this :  That  the  usual  and  or- 
^nary  occupation  of  the  said  Alexander 
Price  Baker  at  or  about  the  date  of  making 
■aid  answer,  to  wit,  August  28,  1906,  was  not 
that  of  a  clerk  In  a  railroad  office.  Where- 
fore defendant  soys  that  said  policy  of  In- 
surance was  null  and  void,  and  that  It  is  not 
liable."  (6)  fnils  plea  avers  that  Baker  ex- 
pressly warranted  the  truth  and  correctness 
of  his  answers  to  questions  propounded  1^ 


his  answer  of  "No"  to  the  question  propound- 
ed to  him  Isy  the  medical  examlnw,  "Do  yon 
use  alcoholic  or  other  stlmnlontsr*  which 
was  embraced  in  said  applicant's  statement 
to  the  medical  examiner,  "was  ontroe  and 
Incorrect  lu  this :  That  said  Alexander  Price 
Baker  did  habitually  and  in  the  ordlnaiy 
course  of  his  daily  life  use  alcoholic  or  oth- 
er stimulants  at  the  date  he  made  such  an- 
swOF  and  statonent,  to  wit,  August  28,  iM5, 
and  at  the  date  said  policy  at  said  Insurance 
was  Issued.  Wher^re  defendant  says  he  Is 
not  liable." 

In  hla  oral  cha^  to  the  Jury  tlie  court 
said:  "Now,  an  occupation.  In  a  l^al  con- 
templation, means  that  which  practlcallj 
takes  up  one's  time  and  eaeeglea,  eqieclally 
one's  r^ular  business  or  employmrat.  The 
word  'occupation*  does  not  necessarily  mean 
the  present  occupation,  but  It  means  that 
which  principally  takes  up  one's  time, 
thought,  and  mergy.  eqpedally  one's  regular 
business  or  employment.  For  lUturtratlon: 
A  man  might  have  a  regular  occupation,  such 
as  that  of  a  painter,  and  be  out  of  employ- 
ment, and  might  temporarily  engage  In  other 
busIiuMs.  yet,  If  he  was  questioned  as  to  what 
was  his  occupation,  he  would  give  It  in  as  a 
painter,  that  being  his  general  occopatlon. 
whereas  at  that  moment  he  might  be  engaged 
in  other  business  as  a  general  occupation." 

The  following  charge  was  giv«i  at  the  re- 
quest of  the  plaintiff:  (1)  *rrhe court d)aig«s 
the  Jury  that.  In  order  to  find  a  verdict  for 
the  defendant  on  the  ground  that  he  used  al- 
coholic or  other  stimulants,  yon  must  believe 
that  at  the  time  of  making  his  application 
for  membership  in  the  defendant's  order  it 
was  the  habit  of  Baker  to  use  alcoholic  or 
other  stimulants." 

The  following  charges  were  refused  to  the 
defendant:  (1)  General  affirmative  diarge. 
(2)  "The  court  charges  the  Jury  that  If  they 
believe  from  the  evidence  that  Alexander 
Price  Baker,  on  or  about  August  23,  1905, 
used  alcoholic  or  other  stimulants,  you  ought 
to  find  a  verdict  for  the  defendant*'  (3) 
"The  court  charges  the  Jury  that  If  they  be- 
lieve from  the  evidence  that  Alexander  Price 
Baker,  on  or  about  August  23.  1006,  wu  not 
engaged  In  the  occupation  of  clerking  in  a 
railroad  office,  they  ought  to  find  a  verdict 
for  the  defendant" 

Bestor.  Bestor  ft  Xoong,  for  appellant  Mc- 
intosh &  RIdt,  for  applies. 

WANS,  J.  This  was  an  actl<m  In  code 
form  on  a  relief  fund  certificate  or  Ufie  In- 
surance policy,  issued  In  favor  of  appdlee's 
intestate  on  the  life  Alexander  Price  Bak- 
er, on  September  14,  1906,  by  appellant  a 
secret  boievolent  society,  a  corporation.  Up- 
on the  trial  of  the  cose  Issue  was  Joined  upon 
five  special  amended  pleas  of  confessloo  and 
avoidance  filed  by  defendant 

There  are  27  assignments  of  error  by  ap- 
pellant The  uslgnmenta  from  1  to  ao^  both 
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Indnslvei  are  upon  the  ruling  of  tbe  court  np- 
on  the  te8tlnK»i7<  The  twenty-iecoDd  assign- 
ment of  emnr  Is  to  tiie  coorrs  giving  a  cer- 
tain written  charge  asked  by  plalntlft.  The 
twenty-third  and  twentr-fbnrtb  aeslgnmenta 
■are  to  tiie  court's  refusal  to  give  charges  asked 
by  defendant  The  twenty-flist  and  twenty- 
Hfth  asrignmaita  of  error  are  to  the  deflnltl(Hi 
£lTen  by  the  conrt,  In  Its  orsl  charge,  of  the 
word  "occupation."  The  twenty-sixth  as- 
«lgnment  of  error  Is  to  the  ruling  of  the  conrt 
in  admitting  in  erldoice  certain  receipts 
tending  to  sliow  that  defendants  below,  appel- 
lants here,  had  been  duly  notified  of  the  death 
-of  said  Alexander  Price  Baker.  The  twenty- 
■eeventh  assignment  of  error  was  to  the  re- 
^aal  of  the  court  to  give  the  general  afflrma- 
tlve  charge  for  defendant.  As  to  wlwther 
-there  was  error  In  the  court's  ruling  up<ni  the 
evidence  d^)ends  first  upon  the  iBsuee  raised 
by  the  five  special  pleadings.  These  pleas  are 
«et  out  In  full  in  the  statement  of  the  re- 
porter. 

1.  There  was  no  error  In  the  ruling  of  the 
<ourt  in  sustaining  plalntilTs  objection  to 
the  following  question  propounded  to  the 
witness  Mims  R.  Baker  liy  defendant's  coun- 
«el  on  cross-examination,  upon  the  ground 
that  It  called  for  irr^erant  and  immaterial 
-testbuony,  viz.:  **Do  you  know  whether  Fish- 
er shot  another  i>arty  at  tbe  time,  or  any 
-other  person?'*  The  defendant  did  not  state 
what  be  expected  to  prove  la  asking  said 
■Question,  so  as  to  show  its  relevancy  or  ma- 
teriality, and  we  are  unable  to  see  what  an- 
■ewer  could  have  been  made  that  would  tiare 
been  relevant  or  material  to  any  Issue  In  this 
-case. 

Z.  The  court  properly  ruled  In  overruling 
41ef aidant's  motion  to  exclude  the  policy  of 
Insurance  upon  the  ground  that  the  whole 
contract  had  not  been  offered  in  evidence, 
and  as  appellant  does  not  mention  this  assign- 
ment In  his  brief  we  take  it  that  he  so  under- 
atands  it 

3.  The  court  properly  ruled  in  sustaining 
plalntUTfl  objection  to  the  question  proponnd- 
•ed  to  witness  George  J.  Santa  Cruz  to  wit: 
"Do  you  know  why  Price  Baker  quit  there?" 
aa  It  Is  not  clear  that  tbe  answer  called  for 
would  be  relevant  to  any  Issue  In  the  case, 
-and  defendant  failed  to  state  what  answer 
he  expected  said  question  to  elicit,  and,  fur- 
thermore, tbe  transcript  of  the  bill  of  excep- 
tions shows  that  the  question  was  answered 
as  follows:  "I  cannot  now  recall  whether 
Price  Baker  quit  the  railroad  or  whether  he 
-was  discharged — my  best  recollectlou  la  that 
his  services  were  unsatisfactory."  The  latter 
part  of  the  answer  was  objected  to  by  plain- 
tiff, vis.,  "My  best  recollection  la  that  his 
iservlces  were  unsatisfactory,"  and  the  same 
was  excluded  from  the  jury,  and  properly  so, 
as  It  had  no  bearing  upon  any  issue  in  the 
«ase.  The  action  of  tbe  court  in  excluding 
that  part  of  tbe  testimony  is  assigned  as  er- 
ror in  the  fourth  assignment 


4.  The  fifth  assignment  of  error  was  the 
overruling  of  defendant's  objection  to  the 
question  propounded  by  plaintiff  to  the  wit- 
ness Dr.  T.  P.  Gaines  on  cross-examination 
viz.:  "What  was  hla  general  appearance— 
that  of  a  man  In  good  bealUi?"  The  plaintiff 
explained,  after  question  was  objected  to, 
that  he  expected  to  show  that  the  applicant 
gave  no  indication  of  being  an  habltoal  drunk- 
ard. Tbe  question  was  not  answered  by  the 
witoess,  and  was  thax  asked  as  follows: 
"What  was  the  goieral  appearance  of  Bak- 
er!" (It  was  admitted  that  the  witness  was 
a  medical  opertj  "A  It  was  very  good.  Q. 
Was  there,  or  not,  any  indication  of  the 
habitual  use  of  alcobolte  sthnulants?"  It  Is  a 
well-known  fact  that  the  habitual  use  of  al- 
coholic stimulants  will  In  nmny  cases.  If  not 
In  all  cases,  manifest  itself  In  the  appear- 
ance of  a  person— especially  to  an  expert 
medical  man;  and  as  tbe  witness  was  the 
doctor  who  examined  the  applicant  we  think 
the  question  was  dearly  proj^r.  So,  also, 
was  the  following  question  to  the  same  wit- 
ness <»i  cross-examination,  viz.:  "Was  there, 
or  not  any  Indication  of  the  habitual  use  of 
alcoholic  or  other  stlmnlantar'  and  for  the 
seme  reasons  glvoi  atx>ve. 

5.  The  eighth  assignment  of  error  Is  to  the 
ruling  <tf  the  court  In  sustaining  plaintiffs 
objection  to  tbe  question  propounded  by  de- 
fendant to  witness  J.  EI.  Zelgler,  viz.;  '*Did 
you  know  or  see  him  drunk  just  a  short  time 
before  he  was  killed  r  The  transcript  of  the 
bill  of  exceptions  shows  that  this  question 
was  answered  in  full,  and  the  answer  was  not 
ruled  out  and  defendant  got  the  full  benefit 
of  it  Defraidant,  Qierefore,  received  no  In- 
jury  from  the  ruling  of  the  court. 

6.  The  ninth  assignment  of  error  is  to  the 
court's  ruling  In  sustainiug  plalntlflTs  objec- 
tion to  the  foUowIng  question  propounded  to 
the  witoess  J.  E.  Zelgler  by  defendant,  viz.: 
"Did  yon  ever  hear  of  bis  being  a  railroad 
clerk?"  This  clearly  called  for  hearsay  evi- 
dence, and  the  objection  was  properly  sus- 
tained. 

7.  Tbe  tenth  assignment  Is  to  the  ruling  of 
the  court  In  excluding  the  following  part  of 
an  answer  of  the  witness  J.  E.  Zelgler  to  a 
question  propounded  by  defendant,  viz.:  "I 
know  one  thing:  He  was  not  a  straight  hand 
to  gamble.  What  I  mean  is—"  This  answer 
was  In  reply  to  the  question:  "Do  you  know 
whether  or  not  he  was  a  professional  gam- 
bler?" The  answer  was:  "I  can't  say  wheth- 
er he  was  a  professional  gambler  or  not  I 
know  one  thing:  He  was  not  a  straight  band 
to  gamble.  What  I  mean  Is—"  It  is  evident 
that  the  part  excluded  was  not  responsive  to 
the  question,  and  It  was  entirely  irrelevant 
to  any  Issue  in  the  case  whether  Baker  gam- 
bled straight  or  crooked. 

8.  The  eleventh,  twelfth,  thirteenth,  four> 
teenth,  sixteenth,  seventeenth,  eighteenth, 
nineteenth,  and  twentieth  assignments  of  er- 
ror are  all  to  the  same  ^ect  The  defend' 
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ant  attempted  to  prove  one  Tlce  or  moral 
dereliction  as  a  clrcomatance  tending  to  show 
tbe  existence  of  another  not  necessarily  or 
vitally  connected  wltb  It  as  canse  or  effect 
Tills  could  not  be  done,  and  the  conrt  proper- 
ly mled  thereon.  McCntchen  v.  Loc^lns,  109 
Ala.  458  (6th  headnote),  19  Sonth.  810.  As  to 
the  twelfth  assignment,  the  qnestlan  was 
leading,  and  was  objected  to  on  that  ground. 
The  obJecti<Hi  was  properly  sustained. 

9.  The  twmty-first  and  twenty-fifth  osslgn- 
ments  of  ^or  were  to  the  definition  of  the 
term  "occupation"  in  the  court's  oral  charge 
to  the  Jury.  The  definition,  as  restated  to 
the  Jury  after  objection  was  first  made,  was 
taken  word  for  word  from  the  Standard  Dlc- 
tlcmary,  and  was  correct  Mowry  t.  World 
Ins.  Co.,  7  Daly  (N.  Y.)  324;  Clemens  T.  Met- 
ropolitan Life  Ins.  Co.  of  New  Yorii,  20  Pa. 
Super.  Ct.  067.  The  defendant,  could  not 
therefore,  complain  of  the  definition. 

10.  The  twenty-second  assignment  of  error 
was  to  the  court's  giving  written  diarge  No. 
1,  requested  by  plaintiff.  Thii  charge  sub- 
stantially follows  defendant's  amended  pleas 
1.  2,  and  6,  tbe  only  pleas  setting  up  a  breach 
of  warrant  on  account  of  the  use  by  Alex- 
ander Price  Baker  of  alcoholic  stimulants, 
which  was  equivalent  to  saying  that,  in  order 
for  the  Jury  to  find  a  verdict  for  defendant  on 
the  ground  that  said  Baker  used  alcoholic 
stimulants,  they  must  believe  the  allegations 
of  tither  the  first  second,  or  fifth  pleas  to 
be  substantially  true.  The  court  was  with- 
out error  in  giving  said  charge. 

11.  The  twenty-third  assignment  of  error 
was  to  the  court's  refusal  to  give  written 
charge  No.  2  asked  by  defendant  This 
charge  should  not  have  been  given,  because 
It  Is  not  as  broad  as  the  allegations  of  either 
defendant's  pleas  Nos.  1,  2,  or  6. 

12.  Tbe  twenty-fourth  assignment  of  er- 
ror was  to  the  court's  refusal  to  give  written 
charge  No.  3,  asked  by  defendant  This 
charge  was  liable  to  mislead  the  Jury,  If  in 
fact  It  Is  not  an  actual  misstatement  of  the 
law  of  the  case.  The  Jury  would  certainly 
have  been  warranted  lu  drawing  the  conclu- 
sion that  unless  the  Insured  was  actually 
at  work  as  clerk  in  a  railroad  office  at  the 
time  of  making  application,  his  warranty  as 
to  occupation  was  breached.  Such  is  not  the 
law.  Mowry  v.  World  Ins.  Co.,  7  Duly  (N. 
y.)  324;  Clemens  v.  Metropolitan  Ins.  Co.  of 
New  York,  20  Pa.  Super.  Ct  567.  A  man  who 
has  once  had  and  followed  an  occupation  con- 
tinues to  have  it  until  he  has  abandoned  It 
either  by  quitting  work  in  It  without  Inten- 
tion or  ability  to  resume  It,  or  by  engaging  In 
some  other  occupation  not  of  a  mere  tempo- 
rary character.  As  to  whether  this  has  been 
done  is  usually  a  question  for  tbe  Jury,  and 
was  a  question  for  the  Jury  In  this  case. 

13.  The  twenty-sixth  assignment  of  error 
was  that  "the  court  erred  in  admitting  in 
evidence  the  two  alleged  receipts  showing 


that  proof  of  death  was  forwarded  and  re- 
ceived 1^  defttidant"  ^e  objection  to  tbe 
admission  of  these  two  paper  writlngB  was 
that  they  were  irrelevant  and  immaterial. 
These  grounds  of  objection  were  dearly  not 
goodt  as  on  examination  ci  the  papen  will 
at  once  show.  Tbe  argummt  In  tiie  brief  of 
counsel  for  aj^lant  la  that  they  should 
not  have  been  admitted  because  that  they 
were  not  proven  to  be  genuine;  There  was 
no  ot^ection  on  this  ground,  and  the  court 
could  not,  therefore,  consider  It  The  court 
did  not  err  in  overruling  the  objection  apou 
the  grounda  stated.  Besides,  d6fen4auf  s  wit 
ness  B.  L.  Cahall  testified  that  proof  of  death 
of  said  Alexander  Price  Baker  bad  bem 
made,  and  those  receipts  imrported  to  bavc 
been  signed  by  him  as  secretary  of  appellant 
14.  The  twenty-seventh  and  lost  assignment 
of  error  was  to  the  court's  refusal  to  give  the 
graeral  affirmative  charge  requested  by  the 
defendant  Tbe  plaintiff,  having  proved, 
first  the  edstence  ot  the  policy  sued  on; 
second,  the  death  of  tbe  Insured ;  and,  third, 
the  giving  of  the  notice  and  proof  of  death 
as  required  by  the  policy— ^nade  out  a  prima 
facie  case.  26  Cyc.  92G.  The  evidence  being 
In  conflict  upon  the  issues  raised  by  defend- 
ant's special  plew,  the  general  affirmative 
charge  for  defendant  should  not  have  beeo 
given. 

DOWDELL,  G.  J.,  and  ANDERSON  and 
SAYBB,  JJ.,  concur. 


GRIFTIN  V.  STATE. 
(Supreme  Court  of  Alabama.    June  30,  1000- 
Rehearing  Denied  Dec.  16, 1909.) 

1.  CsnriNAi.  Law  (§  S75*)— Time  fob  Tbial. 

Acts  1886-87,  p.  1S3,  requiring  the  criminal 
docket  of  the  Perxy  county  dxcult  court  to  be 
called  on  Monday  of  the  second  week  of  the 
term,  only  gEvea  the  criminal  docket  preference 
on  that  day  to  the  civil  doclcet,  and  does  not  pre- 
vent the  trial  oC  a  criminal  case  during  tb«  first 
week  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1294;  DecTDlg.  |  575.*] 

2.  JuBT  (I  116*)— Mode  ow  Selection. 

Though  it  Is  Irregular.  In  selecting  Jnron, 
for  the  commisoioners  to  draw  a  name  from  the 
box,  and  then  decide  amons  themselves  whether 
the  perBon  drawu  will  make  a  good  grand  or 
petit  juror,  and  assi^  him  accordingly,  Boch 
irregularity  is  not,  m  the  absence  of  fraud, 
grouad  for  Quashing  the  venire,  in  view  ot  Cod^ 
1907,  S  7256,  providing  that  ''no  objection  can 
be  taken  to  any  venire  for  a  jury  except  for 
frand  in  drawing  or  summoning  the  jnron." 

[Ed.  Note.— For  other  cases,  see  Jury.  Dec. 
Dig.  (  116.  •] 

3.  Homicide  (8  187*)— Seu-Defensb— Rebut- 
Ti:«Q  Evidence. 

Where  it  a[)peared  that  before  the  homicide 
defendant  exhibited  to  deceased  an  anonymous 
letter,  purporting  to  have  come  from  some  of  de- 
ceased's family,  containing  threats  against  de- 
fendant's family,  all  of. which  deceased  denied. 
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and  defendant,  ocder  his  pleft  of  lelf-defeose, 
offered  this  letter  in  evidence,  it  was  proper  for 
the  prosecation  to  Rhow  that  deceaaed  Had  no 
connection  with  the  Beading  of  the  letter  b; 
showing  its  authorship. 

[Ed.  Not«.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  890;  Dec  Dig.  S  187.*] 

4.  HOUICIDB    (I    300*)  — SELr-DEFBNSK  — IH- 
BTBCCnONS. 

An  instmction  on  self-defense  is  properly 
refused,  where  it  omits  any  mention  of  the  be- 
liei^  leaMHiably  and  honesuy  entertainad  hj  de- 
fendant, €l  imminent  danger  and  the  neeeatfty 
to  kill,  which  are  facta  neceaaary  to  self-defense. 

[Bd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  U  617,  829;  Dee.  Dig.  $  800.*] 

5.  CkIUZNAL  liiW  (I  756*)— TbIAX— iNBTBtJO- 

IIONB— Abbebtinq  Bxibtbhcb  ot  Faots. 
It  is  iKOper  to  lefaae  an  Instmction  which 
asserts  that  there  ia  eridence  of  certain  facta. 

[Ed.  Note.— For  other  cases,  aee  Orlminal 
Iaw,  Cent  Dig.  H  1708,  17W;  Dec  Dig.  I 
766.*] 

6.  Cbiminai  Law  (S  811*>— Trial— Instbuo- 
TI0N6— Undue  PBoiunEitCE  to  Facts. 

It  is  proper  to  refuse  an  instruction  whidi 
glrea  undue  prominence  to  certain  facts  or 
phases  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  DijC.  1  1808;  Dec  Dig.  f  811.*] 

7.  Homicide  (}  800*)— ■Sxur-DKraRsa— Ik- 

STBUCTI0N8. 

An  instruction  that  defendant  "had  a  right 
to  protect  himself  by  taking  the  life  of  deceased, 
if  such  protection  could  not  otherwise  be  se- 
cured," was  properly  refused,  as  it  omits  a  state- 
tnent  of  defendant's  duty  to  retreat,  unless  to 
do  so  would  Increase  his  peril. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  617,  630;  Dec.  Dig.  |  SOO.*] 
&  HomciDK  fM  800*)  —  SELF-DEransi  —  IN- 

BTBUCTIONS. 

Where  it  appeared  that,  before  the  homi- 
cide, defendant  aad  exhibited  to  deceased  an 
anonymous  letter,  purporting  to  have  come  from 
some  of  deceased's  family,  containing  threats 
against  defendant's  family,  an  instruction  thai 
"if  defendant  approached  deceased  in  a  peace- 
able manner,  and  asked  him  if  he  knew  anything 
about  the  letter,  would  not  put  defendant  at 
fault  in  bringing  on  the  difficulty,"  was  properly 
refosed,  as  ft  invaded  the  province  of  the  jury 
and  was  misleading.  There  being  evidence  of 
ill  feeling  between  the  fomlUes,  uie  act  of  de- 
fendant in  approaching  deceased  on  that  sob- 
jcct,  without  regard  to  his  mere  manner,  might 
have  been  construed  into  a  threat 

[Ed.  Note. — For  other  cases,  see  H<miidde, 
Cent  Dig.  8S  627-630;  Dec  Dig.  fi  300.*] 

9.  Criminal  Law  ({  807*>— Trial— Instbuc- 
tlONS— Abguventatzterbsb. 

An  instruction  that  "No  exact  definition  of 
an  overt  act  can  be  given.  It  may  be  a  motion, 
a  gesture,  conduct  or  demonstration,  or  anything 
else  that  evidences  a  present  design  to  take  the 
life  of  defendant  or  to  do  him  great  bodily  harm. 
Trifles,  light  as  air  when  viewed  alone,  may  be- 
come fraught  with  deadly  meaning,  when  view- 
ed in  connection  with  all  the  preceding  facts 
disclosed  and  with  all  the  evidence  in  the  case" 
was  properly  refused  as  argumentative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  1  18S9,  1960;  Dec  Dig.  S 
807.*] 

10.  Gbiminal  Law  (i  S00*>— Chabacteb  of 

DEFBH  D  ANT— PbEBUMPTION. 

lliere  Is  no  presumption  in  respect  to  de- 
f^dant's  character  being  good  or  bad. 

(Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  738;  Dec.  Dig.  S  309.*] 


11.  Homicide  (I  300*)— ItoAL— Instructions 

— Selt-  Defense. 

Where  there  is  a  conflict  in  the  evidence  as 
to  who  was  the  a^Ti^sBor,  it  was  proper  to 
refuse  an  instroction  that  if  deceased  was  a  man 
whose  general  diaracter  was  of  a  violent,  tur- 
bulent, and  bloodthirsty  kind,  and  he  made  a 
hostile  demonstration  toward  defendant,  then 
"defendant  had  the  rl^t  to  act  more  promptly 
to  protect  himself  from  injui?  than  if  tacb  hos- 
tile demmistxation  had  been  made  by  a  man  who 
was  not  of  general  bad  character,"  etc. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  628;  Dee.  Dig.  i  800.*] 

Appeal  from  Carcalt  Court,  Ferry  County ; 
B.  H.  MlUer,  Jndg& 

Jobtt  Griffin  was  convicted  of  murder,  and 
he  appeals.  Afflrmed. 

The  facts  sufficiently  appear  in  the  opinion 
of  the  court.  The  following  diarges  were 
refused  to  the  defendant: 

"(2)  Id  deciding  on  the  guilt  or  innocence 
of  defendant.  If  you  believe  from  the  evi- 
dence that  he  did  not  fight  willingly,  and 
that  he  was  free  from  fault  in  bringing  on 
the  difficulty,  and  could  not  retreat  without 
having  increased  bis  peril,  and  come  to 
consider  whether  the  defendant  was  actually 
in  danger  of  death  or  great  bodily  harm,  or 
whether  the  circumstances  aurroundlng  him 
were  such  as  to  create  In  the  mind  of  a 
reasonable  man,  and  did  create  in  the  mind 
of  defendant,  the  honest  belief  that  he  was' 
in  danger  of  death  or  great  bodily  harm,  you 
should  determine  what  an  ordinary  and  rea- 
sonable man  might  have  fairly  inferred  from 
all  the  facts  and  circumstances  by  which  the 
evidence  showed  that  the  defendant  was  at 
the  time  surrounded,  and  in  bo  doing  must 
not  try  him  in  the  light  of  Bubsequent  de- 
velopments; nor  must  they  require  of  him 
the  same  cool  Judgment  that  the  Jury  can 
now  bring  to  bear  on  the  occurrence.  The 
Jury  must  put  themselves  as  far  as  possible 
in  the  defendant's  place,  and  then  Judge 
whether  the  danger  was  apparent,  or  should 
have  been  considered  ai^roit,  by  a  man  of 
ordinary  caution  and  prudence  in  like  condi- 
tions. The  danger  to  life  or  great  bodily 
harm  need  not  have  been  real,  present,  or 
urgent  at  the  very  moment  of  the  killing,  but 
only  apparently  so.  The  question  is.  Was 
the  danger  apparently  so  Imminently  present 
at  the  time  of  the  killing  that  a  reasonable 
man  and  a  prudent  man  situated  as  Griffin 
was  would  believe  that  It  was  necessary  to 
kill  in  order  to  avoid  the  loss  of  life  or  to 
prevent  great  bodily  harm;  and  if,  from  all 
the  evidence  in  the  case,  the  Jury  have  a 
reasonable  doubt  whether  such  was  the  case 
when  the  defendant  killed  Hnghey,  then  if 
you  believe  defendant  is  free  from  fault  in 
bringing  on  the  difficulty,  and  did  not  fight 
willingly,  and  could  not  retreat  without  in* 
creasing  his  peril,  yon  must  acquit  blm. 

"(3)  There  Is  evidence  in  the  case  tending 
to  show  that  the  defendant  was  In  immln^t 
danger,  real  or  apparent  of  death,  or  great 
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bodily  luurm  from  ETughey  at  the  time  he 
flred;  and  if  yoa  believe  from  the  erldoice 
that  he  was  In  anch  Imminent  danger,  real 
or  apparent,  and  that  he  was  ftee  Cram  fanlt 
In  bringing  on  the  dlfflcolty,  and  conld  .not 
retreat  without  increasing  his  peril,  and  did 
not  fight  wllltngly,  yon  must  acquit  him. 

"(4)  If  the  Jury  beileve  frcnn  the  evidence 
that  the  defendant  had  reasonable  apprehen- 
sion of  great  personal  violence,  lUTolvtng  im- 
minent peril  to  life  or  limb,  then  he  had  a 
ri^t  to  protect  himself  by  taking  the  life 
of  Jeffie  Hughey,  If  such  protection  could 
not  otherwise  be  procured,  and  they  must  ac- 
quit the  defoidant  nnless  they  find  that  the 
defoidant  was  not  free  from  fanlt  in  bring- 
ing on  the  difficulty. 

"(S)  If  the  jury  have  a  reasonable  doubt 
as  to  whether  or  not  the  act  was  done  ma- 
liciously, then  th^  must  acquit  the  defend- 
ant. 

"(Si  Tbere  Is  evidence  In  this  case  tending 
to  Bbow  that  the  defendant  at  the  time  of 
the  shot  could  not  retreat  without  Increasing 
his  peril;  and  If  you  believe  from  the  evi- 
dence that  he  could  not  retreat  without  in- 
creasing his  peril,  and  was  free  from  fault 
In  bringing  on  the  difficulty,  and  was  In 
imminent  danger,  real  or  apparent,  of  death 
or  great  bodily  harm  from  Hughey  at  the 
time,  you  must  acquit  him. 

*'(7)  If  you  believe  from  the  evidence  that 
the  defendant  approached  the  deceased  in  a 
peaceable  manner,  and  In  a  peaceable  man- 
ner asked  him  if  he  lEnew  anything  about  the 
letter  which  bas  been  offered  in  evidence  as 
the  letter  shown  the  deceased  by  the  de> 
fendant  at  the  time  of  the  killing,  I  charge 
you  that  this  would  not  put  the  defendant 
at  fault  in  bringing  on  the  difficulty. 

"(S)  I  charge  you  that  tbere  is  evidence 
in  this  case  that  It  was  communicated  to 
Griffin  before  the  killing  that  Hughey  bad 
made  threats  against  the  defendant's  life. 
This  evidence  goes  to  aid  you  in  determining, 
If  you  believe  it,  whether  the  defendant  or 
the  deceased  was  the  aggressor,  and  wheth- 
er reasonably  entertained  the  honest  belief 
that  he  was  in  imminent  danger  of  death  or 
great  bodily  liarm;  and  if  you  beileve  that 
such  threats  were  communicated  to  the  de- 
ceased before  the  killing,  and  contributed 
to  creating  In  the  mind  of  the  defendant  the 
reasonable  and  honest  belief  that  he  was  in 
Imminent  danger  of  death  or  great  bodily 
harm,  if  be  did  entertain  such  belief,  and  If 
a  reasonable  man,  situated  as  the  defendant 
was,  would  have  entertained  such  t>elief,  it 
is  Immaterial  whether  such  threats  were  so 
or  not 

"(9)  I  charge  you,  gentlemra  of  the  Jury, 
that  there  Is  evidence  tending  to  show  that 
the  defendant  was  free  from  fault  In  bring- 
ing on  the  difficulty ;  and  If  you  believe  from 
the  evidence  that  he  was  free  from  fault  in 
bringing  on  the  difficulty,  and  was  at  the 
time  he  shot  In  Imminent  danger  of  death  or 
great  bodily  harm  from  Hughey,  and  conld 


not  retreat  without  increasing  his  peril,  and 
did  not  fight  willingly,  thu,  I  diarge  yon. 
you  moat  acquit  the  defoidant. 

"(10)  I  charge  yon,  gentlemen  of  the  Jary, 
that  there  la  evidence  In  thla  case  tending  to 
prove  that  the  defendant  acted  In  self-de- 
fense,  as  I  have  defined  self-defense  to  yon 
In  my  general  chai^;  and  if,  after  con- 
sidering all  the  evidence  In  the  caae,  yon 
have  a  reasonable  doubt  as  to  whether  the 
defendant  acted  In  self-def^ise,  as  I  bare  de- 
fined it  to  you  In  my  general  charge,  yon 
must  acquit  him. 

"(11)  I  charge  you,  gentlemen  of  the  Jury, 
that  the  design,  real  or  apparent,  to  kill  the 
defendant,  or  to  do  him  some  great  personal 
injury,  and  the  danger,  real  or  apparent,  of 
the  execution  of  such  design  by  the  deceased 
to  cause  the  killing,  must  be  manifest  by 
some  overt  act,  conduct,  or  heavier  of  de- 
ceased at  the  time  of  the  killing,  indlcatlDg 
to  the  defendant,  situated  as  be  was,  such 
design  and  danger;  but  wtiat  showa  soch 
design,  real  or  apparent,  or  such  danger, 
real  or  apparent,  are  not  matters  of  law 
for  the  court  to  decide,  but  are  matters  of 
fact,  to  be  determined  by  the  Jury  according 
to  all  the  evidence  In  the  case.  No  exact 
definition  of  an  overt  act  can  be  given.  It 
may  be  a  motion,  a  gesture,  conduct  or  dem- 
onstration, or  anything  else  which  evidences' 
reasonably  a  present  design  to  take  the  life 
of  the  defendant,  or  do  him  great  t>odlly 
harm.  Trifles,  light  aa  air  when  viewed 
alone,  may  become  fraught  with  deadly  mean- 
ing when  viewed  In  connection  with  all  the 
preceding  facts  disclosed  and  with  all  the  evi- 
dence in  the  case. 

"(12)  I  charge  you,  gentlemen  of  the  Jury, 
that  there  Is  no  evidence  in  this  case  tend- 
ing to  prove  the  general  bad  diaracter  of 
Jotm  Griffin,  and  In  the  absence  of  such  evi- 
dence the  law  presumes  that  he  is  a  man  of 
general  good  character,  and  that  the  pre- 
sumption of  a  good  character  goes  with  him 
to  the  Jury  as  a  matter  of  evidence,  and  may 
be  considered  by  you,  in  connection  with  all 
tbe  other  evidence  in  the  case.  It  may  be 
sufficient  to  create  In  your  mind  a  reasMi- 
able  doubt  of  the  defendant's  gallt  requir- 
ing his  acquittal. 

"(13)  If  tbe  jury  believe  from  the  evld«ice 
that  on  the  day  of  the  fatal  difficulty  the 
defendant  approached  the  deceased  in  a 
peaceable  manner  for  the  purpose  of  adjusting 
or  explaining  the  previous  difficulties,  or 
getting  such  explanation  from  the  deceased, 
and  for  such  purpose  showed  him  the  lett^ 
admitted  in  evidence  In  this  cause,  and  there- 
upon there  arose  a  controvert  between  tbe 
deceased  and  the  defendant,  and  the  de- 
fendant was  without  fault  In  bringing  on 
the  difficulty,  and  did  not  fifi^t  willingly,  and 
that  the  deceased  made  a  demonstration 
such  as  to  create  in  the  mind  of  a  reason- 
able man  the  honest  belief  that  defendant 
was  In  Inmilnent  danger  of  death  or  great 
bodUy  harm,  and  that  it  was  necwaiy  t» 
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sboot  In  order  to  protect  himself  from 
such  danger,  even  tbough  Boch  danger  was 
not  real,  but  was  apparent  only,  and  there 
was  no  reasonable  way  of  escape  or  re- 
treat without  Increasing  his  peril,  and  It 
did  create  such  honest  belief  In  the  mind  of 
defendant,  even  though  such  danger  was  not 
real,  but  only  apparent,  and  that  there  was 
DO  reasonable  way  of  escape  or  retreat  with- 
out Increasing  his  peril,  and  that  thereupon 
under  such  circumstances  the  defendant  shot 
and  killed  the  deceased,  then  the  defendant 
would  not  be  guilty. 

"(1^  If  the  jury  bellere  from  the  evidence 
that  Jeffle  Hughey  was  a  man  who  had  the 
general  character  In  the  community  In  which 
he  lived  as  that  of  a  quarrelsome,  violent, 
and  turbul^t  man,  and  as  that  of  a  man 
who  went  habitual^  armed,  and  for  two  or 
three  years  prior  to  the  fatal  difficulty  he 
bad  numerous  difficulties  with  the  defendant, 
and  made  numerous  threats  against  the  de- 
fendant to  take  his  life,  or  to  do  him  great 
bodily  barm,  and  that  such  threats  and  dif- 
ficulties continued  up  to  a  short  time  before 
the  fatal  difficulty,  and  that  on  the  day  of 
the  fatal  difficulty  the  defendant  an>roa<Aed 
the  deceased  in  a  peaceable  manner  for  the 
purpose  of  adjusting  the  previons  difficulty, 
or  of  getting  sndk  explanation  from  the  de- 
ceased, and  for  nich  purpose  showed  blm  the 
letter  admitted  In  evidence  in  this  cause,  and 
that  thereupon  there  arose  a  controversy  be- 
tween the  defendant  and-  the  deceased,  and 
that  the  defendant  was  without  fault  In 
bringii^  on  the  difficulty,  and  did  not  fight 
willingly,  and  that  the  deceased  then  and 
there  made  a  demonstration  such  as  to  create 
in  the  mind  of  a  reasonable  man  the  honest 
belief  tliat  the  defendant  was  In  Immlnmt 
danger  of  death  or  great  bodily  harm  at  the 
bands  of  deceased,  and  that  It  was  necessary 
to  shoot  In  <ffder  to  protect  himself  from 
snch  danger,  even  though  such  danger  was 
not  real,  but  only  apparent,  and  that  It  did 
create  eucb  honest  belief  In  the  mind  of 
def«idant,  even  though  such  danger  was  not 
real,  but  only  apparent,  and  that  ttiere  was 
no  reasonable  way  of  escape  or  retreat  with< 
out  increasing  his  peril,  and  that  thereupon, 
under  such  circumstances,  the  defendant  shot 
and  killed  the  deceased,  then  the  defendant 
would  not  be  guilty. 

"(Iff)  I  diarge  yon,  gentlemen  of  the  Jury, 
that  If  yon  believe  from  the  evidence  that 
Jeffie  Butbey  was  a  man  whose  general 
character  was  that  of  a  Tlolent,  turbulent, 
and  bloodtblrstr  man,  that  if  yon  believe 
from  the  evldmce  that  Jeffie  Hughey  made 
a  hoBtile  demonstration  towards  the  d^end- 
ant,  I  charge  yon  that  the  defendant  bad  a 
right  to  act  more  prpmptly  to  protect  him- 
self from  Injury  than  if  such  hostile  demon- 
stration had  beoi  made  by  a  man  who  was 
not  of  general  bad  character  for  violnice, 
torbnlence,  or  bloodtbirstinesB. 

"{IfQ  It  the  Jury  believe  from  the  evIdOMe 


that  on  the  day  of  the  fatal  difficulty  the 
defendant  approached  the  deceased  In  a 
peaceable  manner  for  the  purpose  of  adjust- 
ing or  explaining  previous  difficulties,  or  of 
getting  some  fflcplanatlon  from  the  deceased, 
and  showed  him  the  letter  in  evidence  In 
this  cause,  and  that  thereupon  there  arose 
a  controversy  between  the  deceased  and  the 
defendant,  and  that  the  defendant  was  with- 
out fault  In  bringing  on  the  difficulty,  and 
did  not  fight  willingly,  and  that  the  deceased 
then  and  there  made  a  demonstration  such 
as  to  create  in  the  mind  of  a  reasonable  man 
the  honest  belief  that  the  defendant  was  In 
Imminent  danger  of  death  or  great  bodily 
harm  at  the  hands  of  the  deceased,  and  that 
It  was  necessary  to  shoot  to  protect  himself 
from  such  danger,  even  though  such  danger 
was  not  real,  but  only  apparent,  and  that  It 
did  create  such  honest  belief  In  the  mind  of 
defendant,  even  though  such  danger  was  not 
real,  but  only  apparent,  and  that  there  was 
no  reasonable  way  of  escape  or  retreat  with- 
out Increasing  his  peril,  and  that  diereupon 
under  such  circumstances  the  defendant  shot 
and  killed  the  deceased,  then  the  defendant 
would  not  be  guilty ;  and  the  court  further 
chai^  the  Jury  that  if  you  believe  from  the 
evidence  that  the  deceased,  Jeffie  Hughey,  had 
the  general  reputation  In  the  community  In 
which  he  lived  as  that  of  a  violent,  turbulent, 
and  qnarrelBome  man,  and  as  that  of  a  man 
who  habitually  went  around  armed,  and  that 
such  reputation  was  known  to  the  defend- 
ant, and  that  for  several  years  prior  to,  and 
up  to  a  short  time  before,  the  fatal  dlfBculty, 
deceased  had  had  numerous  difficulties  with 
the  def^dant,  and  had  made  numeroos'aud 
deadly  threats  against  him,  the  Jury  may 
consider  these  facts.  In  connection  with  all 
other  evidence  in  the  case,  in  determining 
who  was  at  fault  in  brin^g  on  the  diffi- 
culty which  resulted  In  the  killing,  and  In 
determining  whether  or  not  the  circumstan- 
ces were  such  as  to  create  In  the  mind  of  a 
reasonable  man  the  honest  belief  that  the 
defendant  was  in  imminent  danger  of  death 
or  great  bodily  harm  at  the  bands  of  the 
deceased,  and  that  It  was  necessary  to  shoot 
in  order  to  protect  himself  from  such  danger, 
and  as  to  whether  or  not  It  did  create  In 
the  mind  of  defendant  snch  honest  belief, 
even  though  such  danger  was  not  real,  but 
only  apparent 

"(17)  I  charge  you,  gentlnnen  of  the  Jury, 
that  the  laws  of  this  state,  as  well  as  the 
laws  of  nature,  give  every  man  the  right  to 
defend  himself  from  death  or  great  bodily 
barm,  by  killing  tlie  person  from  whom  the 
danger  proceeds,  if  that  be  necessary  to  his 
protection,  and  this  right  Is  not  ^ven  a  man 
by  law,  but  Is  a  right  lhat  exists  lndep«id- 
ently  of  the  law,  exc^  In  so  far  as  the  law 
has  restricted  It  for  die  good  of  sodety,  and 
on  the  ezerdse  of  Oiis  right  the  law  has  plac- 
ed these  three  restrictions:  (1)  The  defend- 
ant must  be  tree  from  fanlt  in  bringing  on 
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the  dlfflculty,  and  I  charge  you  that  If,  in  the 
diBCQsslon  or  talk  between  the  defendant  and 
deceased,  the  defendant  was  not  Ihea^res- 
Bor,  but  only  used  guaixelsome  words  In  reply 
to  quarrelsome  words  used  by  the  deceased,  If 
yoQ  bellere  from  the  evidence  be  did  such,  and 
did  not  fl^t  willingly  or  by  hts  voluntary  con- 
sent, then  he  would  be  free  from  fault  In 
bringing  on  the  difficulty.  And  I  charge  you, 
further,  that  If  you  believe  from  the  evidence 
that  the  defendant  believed  or  thought  that 
the  deceased  knew  or  might  know  something 
about  the  letter  offered  in  evidence  as  the 
letter  shown  to  the  deceased  by  the  defend- 
ant at  the  time  of  the  killing,  then  the  de- 
fendant had  the  right  to  ask  the  deceased  in 
a  peaceable  manner  if  he  knew  anything 
about  it,  and  that  would  not  be  considered 
by  the  law  as  putting  the  defendant  at  fault 
in  bringing  on  the  difficulty.  And  If  you  be- 
lieve from  the  evidence  that  the  defendant 
knew  or  believed  that  deceased  was  armed, 
and,  so  knowing  and  believing,  armed  him- 
self, not  with  the  intention  to  provoke  a 
dlRlcalty,  but  to  protect  himself,  then  I 
chaise  you  that  the  defendant  bad  a  right 
to  arm  himself  for  his  protection  without  In- 
curring the  penalty  of  being  considered  at 
fault  fn  bringing  on  the  dlfHcnlty.  (2)  The 
defendant  must  have  been,  at  the  time  he 
Qred  the  fatal  ahpt,  either  actually  and  real- 
ly in  imminent  danger  of  death  or  great  bodi- 
ly barm,  or  the  circumstances  surrounding 
him  at  the  time  must  have  been  such  as  to 
create  the  honest  belief  In  the  mind  of  a 
reasonable  man  that  be  was  in  Imminent  dan- 
ger of  death  or  great  bodily  harm.  And  if 
you*sbould  believe  from  the  evidence  that 
the  defendant  was  not  actually  In  such  dan- 
ger, then  be  would  have  the  same  right  to 
act  as  if  the  danger  had  been  actual.  If  you 
believe,  from  the  circumstances  surrounding 
the  transaction,  that  th^  were  such  as  to 
create  in  the  minds  of  a  reasonable  man, 
and  did  create  In  the  mind  of  defendant,  the 
reasonable  and  honest  belief  that  he  was  in 
such  danger.  I  further  charge  yon  that  the 
question  as  to  whether  he  was  actually  or 
apparoitly  In  sudi  danger  is  to  be  determin- 
ed by  yon  after  the  consideration  of  all  tbe 
evidence.  X  further  diarge  you  that,  in  de- 
termining whether  the  circumstances  were 
such  as  to  create  a  reasonable  and  honest 
belief  In  tbe  defendant's  mind  that  he  was 
in  such  danger,  yon  may  look  at  tbe  facts,  if 
they  be  facts,  in  connection  with  all  tbe  other 
evidence,  that  tbe  deceased  was  a  man  of  vio- 
lent and  dangerous  character,  and  habitually 
went  armed,  and  bad  to  the  defendant's  knowl- 
edge made  threats  to  take  bis  life.  A  man  has 
the  right  to  act  more  promptly  and  decisively 
in  bis  defense,  when  a  demonstratlim  has  been 
made  against  him  by  a  man  of  dangerous 
character,  than  when  such  demonstration  Is 
made  by  a  peaceable  or  timid  man.  (3)  The 
defendant  most  have  been  so  situated  as  not 
to  be  able  to  retreat  without  Increasing  his 
peril ;  and  if  you  believe  from  the  evidence 


that  the  defendant,  as  I  have  above  explain- 
ed to  yon,  was,  first,  free  from  fault  in  bring- 
ing on  tbe  difficulty,  and,  second.  In  immi- 
nent danger  of  great  bodily  harm,  and,  third, 
could  not  retreat  without  Increasing  his  peril, 
and  did  not  flght  willingly,  It  Is  your  duty  to 
find  ^hlm  not  guilty,  and  in  that  event  tbe 
forni  of  your  verdict  will  be,  'We^  the  jury, 
find  tbe  defendant  not  guil^.' " 

De  Oraffenrled  ft  Bvlns,  for  appellant. 
Alexander  M.  OarbOT,  Atty  Gen.,  and  Thom- 
as W.  Martin,  Asst  Atty.  Oen.,  for  the  Stat& 

SATBB,  X  On  Monday,  the  flrBt  day  of 
the  term,  the  court  fixed  the  trial  of  tbe  in- 
dictment against  tbe  defendant  for  the  fol- 
lowing Tbnraday.  The  act  approved  Novem- 
ber 22,  1886  CActs  l886-«7.  p^  183),  provides 
that  the  criminal  dodcet  of  tbe  drcnit  courts 
in  Perry  and  other  counties  therein  named 
shall  be  taken  np  on  Mtmday  of  the  aeoond 
week  ot  each  term.  The  defendant  made  tiila 
statute  the  basis  of  an  ob^tlon  and  excep- 
tion to  the  recited  action  of  the  court  The 
contention  Is  that  the  statute  Is  mandatory, 
and  that  therefore,  tbe  court  was  wltbont  Ja- 
rlsdlctlon  to  try  the  defendant  on  a  day  of  Uie 
first  week.  In  Goley  v.  State,  87  Ala.  66.  6 
South.  287,  it  was  held  tliat  a  Code  provialon. 
identical  in  evoy  Bubatantlal  particular  with 
the  statute  in  qnestitm,  meant  only  that  tbe 
criminal  docket  should  be  taken  up  on  the 
second  Monday  of  tbe  term  to  the  exdualon 
of  civil  business,  but  iUA  not  deny  the  court 
the  r^t  to  proceed  with  the  trial  of  crim- 
inal cases  before  that  time.  We  are  satlafled 
with  tbe  authority  of  that  case.  Hall  r. 
State,  130  Ala.  45.  80  Sooth.  422. 

In  support  of  a  motion  to  quash  Uie  venire 
summoned  for  the  trial  of  hia  case,  the  de- 
foidant  showed  to  the  ooort  by  one  of  the 
Jury  commissioners  of  Perry  county  that  the 
Jury  commission  had,  at  a  regular  sitting  for 
drawlhg  grand  and  petit  Jurors,  drawn  from 
the  Jury  box  the  names  of  Jurors,  Indadlng 
that  part  of  tbe  venire  for  the  trial  of  the 
cause  which  was  composed  of  tbe  r^iilar 
Jury  impaneled  tor  the  first  week  of  the  court, 
In  manner  following:  When  a  name  was 
drawn  out  of  tbe  box,  the  commission  would 
decide  among  tfaems^ves  whether  the  man 
would  make  a  good  Juror  to  serve  on  the 
grand  Jury,  or  a  good  Juror  to  serve  on  the 
petit  Jury,  and  the  Juror  would  be  assigned  to 
one  or  the  other,  as  he  was,  in  the  (pinion 
of  tbe  commission,  better  suited  to  serve  on 
one  or  the  other.  No  fraud  in  ttie  drawing 
of  tbe  Juries  was  clian!:ed  or  shown.  Admit- 
ting the  effect  of  the  last  clause  of  section 
7256  of  ttie  Code  of  1907  to  be  that  It  renders 
innocuous  any  objection  taken  to  any  venire 
facias  for  a  petit  Jury,  except  for  fraud  in 
drawing  or  summoning'  the  Jurors,  the  argu- 
ment for  a  reversal  on  the  exception  Just 
here  In  hand  is  that  there  was  no  drawing, 
but  a  deliberate  selection  of  Jurors  prejudicial 
to  the  defendant,  in  that  some  of  tbe  most 
Intelligent  and  upright  xaea,  presumably  se- 
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lected  for.  the  grand  Jury  because  they  were 
sudi,  might  hare  been  upon  the  petit  jury 
atmmioned  for  the  trial  of  defendant,  but  for 
their  s^ectlon  as  grand  jurors.  If  it  be  ad- 
mitted that  the  argument  of  prejudice  here 
Insisted  on  was  more  than  a  mere  specula- 
tion. It  must  be  conceded  that  the  method  of 
selection  practiced  was  Irregular,  and  not  In 
strict  conformity  to  statutory  direction.  But 
we  cannot  concede  that  there  was  no  draw- 
ing, nor  even  that  the  absence  of  drawing, 
omitted  in  a  bona  flde  effort  to  accomplish 
the  purpose  of  the  statute,  would  be  fatal  to 
the  Tenlre,  or  the  jury  organized  from  it 
"Who  should  be  jurors  aw)ear8  to  have  been 
determined  by  the  drawing,  though  their 
distribution  to  grand  and  petit  juries  was 
determined  otherwise.  In  any  event,  the  Ir- 
regularity, In  the  absence  of  fraud,  Is  saved 
by  the  statute.  The  section  (7248)  providing 
the  method  of  drawing  juries,  grand  and 
petit.  Is  found  In  the  same  chapter  of  the 
Code  of  1907  with  section  7256.  The  last- 
named  section  raacts  that  "the  provisions 
of  this  chapter  In  relation  to  the  selection, 
drawing,  and  summoning  of  jurors  are  mere- 
ly directory ;  *  *  •  and  no  objection  can 
be  taken  to  any  venire  facias  for  a  petit 
Jury,  except  for  fraud  In  drawing  or  sum- 
moning the  jurors."  We  cannot  assume  that' 
the  full  import  of  this  statute  was  not  un- 
derstood or  Intended  by  the  Legislature  when 
it  was  adopted.  The  plain  wording  of  the 
statute  overrules  the  objection  taken  by  the 
appellant  Thompson  v.  State,  122  Ala.  12, 
26  South.  141 ;  CbUdress  t.  State,  122  Ala. 
21,  26  South.  162. 

The  state's  testimony  showed  that,  im- 
mediately before  the  shooting  which  resulted 
in  the  death  of  Jeffle  Hughey,  the  defendant 
approached  deceased  and  exhibited  to  him 
a  letter,  asking  him  if  he  knew  anything 
abont  It  The  letter  was  anonymous,  and  was 
addressed  to  N.  A.  Griffin.  It  contained 
threats  against  the  Griffins  generally,  and 
against  the  defendant  and  a  female  member 
of  the  family  (whose  exact  relation  with  de- 
fendant does  not  appear)  in  particular.  The 
threats  conveyed  by  the  letter  purported  to 
come  from  the  Hugheys  generally,  and  oth- 
ers. Witnesses  for  the  state,  and  defendant 
himself,  testified  that  the  deceased  denied  to 
defendant  any  knowledge  of  the  letter.  After 
the  Interchange  of  a  very  few  angry  words 
the  shooting  followed.  The  evidence  was 
conflicting  whether  at  the  time  of  the  fatal 
shot  the  attitude  of  the  deceased  was  Indica- 
tive of  ofEensiTe  purpose.  During  the  cross- 
examination  of  a  witness  for  the  state,  the 
defendant  oifered  the  letter  in  evidence. 
Thereafter  the  state  brought  forward  as  a 
witness,  a  female  relative  of  the  deceased, 
who  was  permitted  to  testify,  over  defend- 
ant's objection,  that  she  had  written  the 
letter,  and  that  the  deceased  had  no  agency 
in  procuring  It  to  be  written,  nor  any  knowl- 
edge that  the  witness  had  written  It  The 
appedlant  argues  that  the  fa(t  of  the  author- 


ship of  the  letter  was  foreign  to  any  Issue 
In  the  cause,  and  its  admission  in  evidence 
was  calculated  to  cause  the  jury  to  view 
more  harshly  the  act  of  the  defendant  In 
calling  the  attention  of  the  deceased  to  the 
letter.  But  to  this  argument  we  do  not  as- 
sent. The  letter  was  a  threat  purporting  to 
emanate  from  the  family  to  which  defeased 
belonged,  and  directed  against  the  defendant 
and  so  capable  of  pertinent  construction  as 
a  threat  by  the  deceased  against  the  de- 
fendant When  the  defendant,  under  his 
plea  of  self-defense,  offered  the  letter  in 
evidence,  notwithstanding  the  denial  of  the 
deceased'  that  he  was  responsible  for  it  he 
affirmed  by  his  offer  the  responsibility  in 
some  sort  of  the  deceased,  notwithstanding 
his  denial.  On  no  other  theory  did  it  have 
any  relevancy  to  the  issue  being  tried.  The 
letter,  then,  having  been  Introduced  by  the 
defendant  as  a  threat  to  show  the  mental 
attitude  of  the  deceased  towards  him  at  the 
time  of  the  homicide — for  so  it  must  be 
taken — it  was  competent  for  the  prosecution 
to  show  that  deceased  had  no  connection 
with  the  writing  or  Emending  of  the  letter,  as 
a  fact  tending  to  rebut  the  Inference  of  hos- 
tile temper  on  his  part  which  the  Jury 
might  draw  from  the  letter  If  not  thus  ex- 
plained. Being  entitled  to  show  that  deceas- 
ed was  not  responsible  for  the  letter,  the 
state  was  not  limited  In  proof  to  the  denial 
of  the  deceased,  but  might  support  that  de- 
nial by  other  evidence  to  the  same  effect 

Charge  2  refused  to  the  defendant  was 
faulty  In  that  part  of  it  which  said;  "The 
question  Is,  Was  the  danger  apparently  so 
Imminent  and  present  at  the  time  of  the 
killing  that  a  reasonable  man  and  a  prudent 
man  situated  as  Griffin  was  would  believe  it 
was  necessary  to  kill  in  order  to  avoid  loss 
of  life  or  to  prevent  great  bodily  harm ;  and 
If,  from  all  the  evidence  In  the  case,  the  Jury 
have  a  reasonable  doubt  whether  such  was 
the  case  when  the  defendant  killed  Hughey. 
then  if  yon  believe  defendant  was  free  from 
fault  in  bringing  on  the  difficulty,  and  did  not 
fight  willingly  and  could  not  retreat  with- 
out Increasing  bis  peril,  you  must  acquit 
him."  This  was  a  summary  or  brief  restate- 
ment of  what  had  been  stated  in  the  fore 
part  of  the  charge,  and  the  jury  would  hare 
bad  the  right  to  treat  this  concluding  snm- 
mary  as  a  complete  statement  of  the  law  the 
charge  was  intended  to  state.  As  such  It  was 
defective,  because  It  pretermitted  any  men- 
tion of  the  fact,  necessary  to  acquittal  on 
the  ground  of  self-defense,  that  the  belief  of 
imminent  danger  and  necessity  to  kill  must 
be  honestly  entertained  as  well  as  reason- 
able. "The  law  requires  that  such  belief 
must  be  both  reasonable  and  honestly  en- 
tertained." Jackson  v.  State,  78  Ala.  471 ; 
Storey  v.  State,  71  Ala.  330;  McCain  v.  State, 
40  South.  861,  and  Williams  T.  State,  50 
South.  S9,  both  at  the  present  term. 

Charges  3,  6,  8,  9,  and  10,  among  other 
tbisgs,  assert  that  there  is  eridoice  of  certain 


Digitized  by 


Google 


968 


CO  80ITTHEBN  REPORTEB. 


(Ala. 


facts.  It  has  been  freauently  held  that 
courts  cannot  be  required  to  declare  to  Juries 
that  there  is  or  Is  not  evidence  of  particular 
facts.  Thetr  business  is  to  declare  the  law. 
Troup  V.  State,  49  South.  392,  and  authori- 
ties there  cited.  Charges  of  the  sort  are 
also  bad  because  they  give  undue  promi- 
nence to  certain  parts  or  phases  of  the  evi- 
dence. Appellant  relies  upon  the  authority 
of  Harris  t.  State,  96  Ala.  24,  11  South.  255, 
In  support  of  his  contention  that  the  refusal 
of  these  charges  was  error.  There  are  two 
reastms  why  that  author!^  does  not  avail 
the  appellant  For  one,  the  charge  In  that 
case  did  not  undertake  to  state  the  evidence, 
but  the  contnidlctory  statementa.  relied  on 
for  an  Impeachment  of  the  witness,  were, 
stated  in  the  charge  with  hypothesis  For 
another,  not  affecting,  however,  charge  8.  the 
eminent  judge  who  wrote  the  opinion  In  Har- 
ris' Oase,  In  the  latw  case  of  Hale  t.  State, 
122  Ala.  85,  26  South.  236,  speaking  of  diar- 
ges  touching  the  credibility  of  witnesses, 
quoted  Roberts  t.  State,  122  Ala.  47, 25  South. 
238,  wbSgii  dealt  with  similar  charges,  as  fol- 
lows: "Charges  6  and  6,  requested  by  de- 
fendant, are  not  offensive  to  the  mie  against 
giving  undue  prominence  to  particular  parts 
of  the  evidrace,  but  come  within  the  excep- 
tion to  that  rale  as  laid  down  In  the  cases 
of  Harris  v.  State.  96  Ala.  24  [11  South.  255], 
and  Smith  t.  State,  88  Ala.  78  [7  South.  52]." 
In  the  last-named  case  of  Smith  t.  State  It 
was  said  that  there  was  no  desire  to  qualify 
the  general  principle  that  the  jury  should  not 
he  Instructed  to  consider  certain  parts  of 
testimony.  A  limited,  exceptional  class  of 
oases  was,  however,  recognized  as  not  falling 
within  the  rule,  and  among  them  the  case  In 
which  there  is  testimony  of  threats,  com- 
municated or  uncommunlcated,  made  by  the 
person  on  whom  Injury  was  Inflicted.  We 
are  not  disposed  at  this  time  to  Inquire  Into 
the  merit  of  the  distinction  drawn.  It  Is 
sufficient  In  this  case  to  say  that  the  charges 
requested  by  the  defendant,  and  numbered 
3,  6,  8,  9,  and  10,  were  properly  refused  for 
one  or  the  other,  or  both,  the  reasons  indi- 
cated. The«ase  In  hand  illustrates  the  vice 
of  such  charges.  In  successive  charges  the 
court  Is  required  to  say  to  the  jury  that  there 
Is  evidence  of  threats  made  by  the  deceased 
and  communicated  to  the  defendant,  that  the 
defendant  was  in  Imminent  peril  of  life  or 
limb,  that  he  could  not  retreat  without  In- 
creasing his  peril,  Uiat  he  was  free  from 
fault  In  bringing  on  the  difficulty,  and  that 
he  acted  In  self-defense.  If  these  charges 
were  not  properly  refused,  then  they  might 
have  been  appropriately  combined  In  one 
charge.  At  any  rate,  the  jnry  would  be  ex- 
pected to  read  them  In  connection  with  one 
another.  Than  such  a  charge,  or  such  a  ser- 
ies of  charges,  one  or  a  s^es  more  pal- 
pably misleading  and  argnmoitatlTe  can 
hardly  be  conceived. 
Charge  4,  If  not  otherwise  objectionable^ 


was  properly  refused  for  that  It  pretermits 
the  defendant's  duty  to  retreat  The  am- 
blguonB  statement  that  "he  had  a  right  to 
protect  himself  by  taking  the  life  of  Jeffle 
Hnghey  if  such  protection  could  not  other- 
wise be  secured"  cannot  be  made  to  do  serv- 
ice for  a  statement  of  the  defendant's  un- 
equivocal duty  to  retreat  unless  to  do  so 
would  Increase  his  peril. 

Charge  7  predicates  defendant's  freedom 
from  fault  in  bringing  on  the  difficulty  up- 
on the  fact  that  he  approached  the  deceased 
In  a  peaceable  manner,  and  in  a  peaceable 
manner  asked  him  if  he  knew  anything 
about  the  letter  which  had  been  offered  In 
evidence.  Defendant  offered  evidence  to 
show  numerous  threats  made  by  the  deceas- 
ed against  him,  of  which  he  had  been  In- 
formed. Bad  blood  not  only  existed  between 
the  defendant  and  the  deceased,  but  the  let- 
ter, the  divorce  of  defendant  and  the  sister 
of  deceased,  and  some  other  facts  appearing 
In  the  record,  go  to  show  that  the  feeling 
included  the  families  of  both.  tJnder  these 
conditions  the  act  of  the  defendant  In  ap- 
proaching the  deceased  on  that  subject 
without  regard  to  his  mere  manner,  was 
capable  of  being  construed  as  a  threat  It 
was  an  implied  assertion  that  the  defendant 
at  least  suspected  that  the  deceased  was  re- 
sponsible In  some  way  for  an  offensive 
anonymous  letter.  Such  an  assertion,  such  au 
uncovering  of  an  old  sore,  however  disguis- 
ed under  a  peaceable  manner,  was  calculat- 
ed to  arouse  anger  and  resentment  and  it 
was  for  the  jury  to  say  whether  It  consti- 
tuted fault  In  bringing  on  the  difficulty.  The 
doctrine  that  the  plea  of  self-defense  is  not 
available  to  a  defendant  who  Is  not  tree 
from  fault  in  the  creation  of  a  necessity  to 
take  life  Is  "too  Important,  too  conserratlTe 
of  human  life  and  of  good  order,  to  allow  It 
to  be  frittered  away."  Johnson  v.  State. 
102  Ala.  19,  16  South.  105.  And  In  McQueen 
V.  State,  103  Ala.  17,  15  South.  825,  it  Is 
said  that  "the  law  admits  of  no  qualifica- 
tion of  this  requirement  The  defendant 
must  have  been  free  from  all  fault  or  wrong- 
doing on  his  part  which  had  the  effect  to 
provoke  or  bring  on  the  difficulty."  Craw- 
ford T.  State,  112  Ala.  1,  21  South.  214.  The 
charge  Invaded  the  province  of  the  jury, 
was  misleading,  and  was  properly  refused. 

Charges  13,  14,  16,  and  17  hypothesised 
substantially  the  same  facts  as  charge  7  In 
respect  to  the  manner  in  which  the  defend- 
ant approached  deceased,  and  added,  "and 
that  the  defendant  was  without  fanlt  In  bring- 
ing on  the  difficulty."  These  charges  referred 
the  issue  of  defendant's  fanlt  to  the  jury, 
but  gave  undue  prominence  to  the  facts  hy- 
pothesized in  the  charges,  pretermitted  the 
history  of  the  previous  relations  betweM 
defendant  and  deceased  as  Ulustratlng  the 
purpose  of  the  defendant  and  were  calculat- 
ed to  mislead  the  jury  to  the  conclusion  that 
on  consideration  of  the  facts  stated  la  tbe 
charges,  without  jnor^  tber  were  aottiwlied 
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to  find  that  On  defendant  was  attogetba 
free  from  fault 

It  hardly  needs  to  be  argn^  that  a  diarce 
Is  an  argnment  and  not  a  statement  of  law, 
which  asserts  that  "no  enct  definition  of 
an  overt  act  can  be  ^tol  It  may  be  a  mo- 
tion, a  sesture*  cmiduct  or  demonstration, 
or  anythtaig  else  which  evidences  reasonably 
a  presmt  dralgn  to  take  the  life  of  the  de* 
fendant,  or  to  do  him  great  bodily  harm. 
Trifles,  light  as  air  when  viewed  alone,  may 
become  fraught  witb  deadly  meaning  when 
viewed  In  connection  wltb  all  the  preceding 
facts  disclosed  and  with  all  the  evidence  in 
the  ease."    Charge  11  was  palpably  bad. 

It  is  the  settled  law  of  this  juriBdlctlon 
that  there  is  no  presumption  In  respect  to 
a  defendant's  character  being  good  or  bad. 
Danner  v.  State,  51  Ala.  127,  2S  Am.  Rep. 
662;  Little  v.  SUte.  68  Ala.  26S:  SnlUvan 
V.  State,  102  Ala.  135,  15  Sonth.  264.  48  Am. 
St  Rep.  22.  We  are  not  Inclined,  for  any 
reasons  there  appearli^,  to  follow  the  ad- 
judications of  other  states  contrariwise. 
There  was  no  error  In  the  refusal  of  charge  12. 

The  defendant  requested,  and  the  court 
refused,  charge  13,  as  follows:  "I  charge 
you,  gentlemen  of  the  jury,  ttiat  if  you  be- 
lieve from  the  evidence  that  Jeffle  Hughey 
was  a  man  whose  general  character  was 
that  of  a  violent,  turbulent  and  bloodthirsty 
man,  that  If  you  believe  foom  the  evidence 
that  Jeffle  Hnghey  made  a  hostile  demon- 
stration towards  the  defendant  I  charge 
yon  that  the  defendant  bad  a  right  to  act 
more  promptly  to'  protect  hlmsdf  from  in- 
jury than  If  such  hostile  demonstratlim  had 
been  made  by  a  man  who  was  not  of  gen- 
eral bad  diaracter  for  violence,  turbirience, 
or  bloodthirstlnesa."  Appellant  cited  Rob- 
erts V.  State,  supra,  and  Karr  v.  State,  100 
Ala.  Q,  14  South.  851.  46  Am.  St  Rep.  17,  as 
authority  in  support  of  his  argument  that 
there  was  error  in  the  refusal  of  this  charge. 
These  cases  do  ass«t  the  general  proposi- 
tion that,  when  one  Is  assailed  by  another 
whose  diaracter  is  bad  for  vitdence,  turbu- 
lence, and  bloodthirstlneBS,  more  prompt  and 
decisive  means  of  defense  are  justifiable 
tban  If  the  assailant  Is  of  peaceable  disposi- 
tion; but  they  do  apt  affirm  the  proprle^  of 
the  charge  in  question  In  a  case  Involving 
conflicting  inferences  as  to  who  was  the  ag- 
gressor. If.  as  the  state's  evidence  tended 
to  shew,  the  defendant  was  the  aggressor, 
be  coold  not  justify  his  aggression,  wheth- 
er prompt  or  otherwise,  by  Invoking  consid- 
eration of  responsive  hostile  demonstration 
on  the  part  of  deceased.  This  aspect  of  the 
case  is  left  out  of  view  by  the  charge,  and 
for  this  reason  it  was  misleading  and  prop- 
erly refused. 

We  agree  with  counsel  representing  api>el- 
lant  that  charge  5  was  properly  refused 

In  the  criticisms  we  have  made  of  the  sev- 
eral charges,  we  must  not  be  understood  as 
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afBrmlng  that  th^  are  free  from  ta\ 
other  respects. 

The  judgment  of  the  trial  court  mn 
affirmed. 

DOWDEUj^  O.  J.,  and  ANDERSOK 
McCLELLAN.  JJ..  concur. 


'  IRVIN  V.  8TR0THEB. 
(Supreme  (Tonrt  of  Alabama.    Jane  80, 
Rehearing  Denied  Dec.  16,  1900.) 

1.  Work  and  Iiabob  ({  2*)— Iufubd  Pbo 

The  law  implies  a  promise  to  pay  a  i 
and  reasonable  compensation  for  services 
dered  to  another  Trblch  are  knowingl;  accc 

[Ed.  Note.— For  other  cases,  see  Work  i 
Labor,  Cent  D^.  |  1 :  Dec  Dig.  §  2.*] 

2.  ATToann  and  Guent  (S  1S3*)— Cou 

SATION   OF  ATTOBItET—NECKBSnT  OF  ( 
TBACT  OP  EmPLOTMBNT. 

An  attorney's  claim  for  aerrlces  must  I 
on  a  contract  of  employment  egress  or  imj 
made  with  the  person  sought  to  be  charge  I 
his  authorized  agent. 

[Ed.  Note. — For  other  cases,  see  Attomev  1 
ClieDt.  Cent  Dig.  |  317 ;  Dec.  Dig.  |  13S.' 
Z.  Attobnet  and  Client  (|  167*)— Coui 

BATION  or  ATTOBNET— QlTESTIONS  FOB  Jl 
In  an  action  by  an  attorney  for  compe 
tioD  for  services  in  conducting  litigation,  he  i 
question  for  the  jury  whether  plaintiS  was  1 
ing  to  defendant  for  compwDsatlon,  end  whe  i 
defendant  understood  tiiat  he  was  so  doing. 

[Ed.  Note.— For  other  cases,  see  Attorney  i 
Client  Cent  Dig.  S  374 ;  Dec.  Dig.  {  167.' 

Appeal  from  Circuit  Court  Tallapo  i 
County;  S.  Ia  Brewer,  Judge. 

Action  by  J.  W.  Strother  agaiuBt  J  i 
Irvin  and  another.   From  a  Judgment  in 
vor  of  plaintiff  against  defendant  Irvln,  i  1 
defendant  appeals.  Reversed. 

The  charge  given  for  the  plaintlfT  t  i 
the  affirmative  charge  to  find  against  J(  i 
Irvin.   The  charge  refused  to  Irvln  was  a 
the  affirmative  charge  to  find  for  the 
fendant 

P.  O.  Stephens  and  Bulger  A  Rylance,  i 
appellant    George  A.  Sorrell  and  J. 
Strother,  for  a^llee. 

DENSON.  3.  This  record  reveals  the  f  ■ 
lowing  state  of  facts,  briefly  stated:  T  : 
Legislature  passed  an  act  In  1003.  estahlii  ■ 
ing  a  dispensary  in  Alexander  City,  whl  i 
prohibited  any  person  from  engaging  In  t  : 
saloon  business  in  that  town  after  the  ]  I 
day  of  January,  1004.  W.  P.  Truitt  J  : 
Jackson,  and  John  Irvln  were  saloon  kec 
en  In  the  town  at  the  time  the  act  w  • 
passed.  Truitt  and  Jackson  employed  tT  : 
attorneys  to  test  the  constitutionality  ' 
the  act  making  an  express  contract  wi  i 
them  for  a  fee  of  f300,  to  be  paid  to  the  i 
provided  tbey  succeeded  in  having  the  a  I 
declared  Invalid.  It  was  understood  ai  i 
agreed  that  the  proceeding  to  test  the  v  ■ 
lldlty  of  the  act  should  be  carried  on  In  U  ; 
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name  of  John  Irvln,  though  he  was  not 
bound  for  the  fee  to  the  attorneys.  "The 
wholesale  liquor  men"  furnished  the  ¥300, 
and  the  amount  was  placed  In  the  bands  of 
B.  P.  Dmican,  to  be  delivered  to  the  attor- 
neys If  the  courts  declared  the  act  Invalid. 
In  January,  1901,  In  pursuance  of  the  agree- 
ment, Irvln  applied  for  license  to  sell  liq- 
uor in  Alexander  City.  On  the  day  be  ap- 
peared in  Dadevllle  to  present  his  applica- 
tion fo  the  probate  Judge  for  the  license, 
one  of  the  attorneys  who  bad  been  employ- 
ed to  test  the  validity  of  the  act  asked  the 
plalntlfF  In  this  cause  to  come  to  his  office 
at  1  o'clock  with  a  view  to  Joining  him  in 
Irvin's  case.  Plaintiff  went  to  the  attor- 
ney's office,  and  according  to  plaintiff's  tes- 
timony the  attorney  informed  him  that  Ir- 
vln bad  filed  his  application  with  the  pro- 
bate Judge  for  license  to  retail  liquors  in 
Alexander  City,  for  the  purpose  of  testing 
the  dispensary  law;  that  the  application 
was  set  for  bearing  at  2  o'clock;  and  that, 
If  the  license  was  refused,  the  purpose  was  to 
commence  mandamus  proceedings  for  the  pur- 
pose of  testing  the  law.  He  further  said  to 
plaintiff,  "If  we  can  win  the  suit  we  can 
get  a  fee  of  $500;"  and  plaintiff  told  the  attor- 
ney lie  would  Join  blm  In  the  case  on  those 
terms.  Soon  afterwards  Irvln  went  Into  the 
office  where  plaintiff  and  the  otber  attorney 
were,  and  the  attorney  stated  to  Irvln  that 
plaintiff  had  agreed  to  Join  him  (the  attor- 
ney) In  the  case;  and  Irrtn  said  that  be  was 
glad  <3t  It,  that  be  was  glad  to  have  plaintiff 
in  the  snlt  The  proof  diows  that  from  that 
time  on  plahitlff  went  forward  with  the 
litigation,  condnctlDg  same  with  no  assist* 
ance  from  otheKs,  to  a  snccessfnl  termina- 
tion. 

The  plaintiff  testified  that  he  never  had 
any  agreement  with  Duncan  abont  a  fee  In 
the  case,  that  Dnncan  did  not  agree  to  pay 
him  any  fee,  bnt  that  lie  had  been  informed 
that  "Dnncan  was  to  do  the  paying  In  the 
case.**  He  further  testified  that  he  never 
had  any  agreement  with  Irvln  about  the 
amount  of  the  fee  in  tiie  case,  nor  any  agree- 
ment  with  him  as  to  plaintiffs  employment 
in  the  case,  but  that  Irvln  conferred  with 
him  about  the  case,  all  along  during  its 
progress,  and  would,  when  In  Dadevllle. 
come  to  his  office  for  tiiat  purpose,  and  that 
Irvln  knew  plaintiff  was  representing  him 
In  the  case.  One  of  tlie  attorneys  engaged 
by  Truitt  and  Jackson  testified  that  he  em- 
ployed plaintiff  in  the  case;  that  Irvln  bad 
"nothing  to  do  with  employing  tbe  lawyers, 
nor  with  paying  any^  part  of  ttielr  fee"; 
that  he  (witness)  made  the  trade  with  plain- 
tiff to  come  Into  the  case,  and  employed 
him  to  "come  In  and  assist  him  and  his  as- 
sociate,** and  that  Irvln  was  not  present 
when  he  engaged  plaintiff;  that  be  after- 
wanU  told  Irvln  that,  should  he  come  to 
Dadevllle  and  not  find  witness  at  home,  he 
oould  can  on  plaintiff,  who  would  advise 
him.    He  further  testified  that  the  money 


had  been  paid  over  to  him  by  Duncan,  and 
that  of  it  he  bad  flUO  that  belonged  to 
"somebody."  Irvln  testified  that  he  had 
nothing  to  do  with  employing  the  attorneys 
In  the  case;  that  witness  was  informed  by 
one  of  the  attorneys  that  he  had  employed 
the  plaintiff,  and  was  told  by  that  attorney 
that  be  could  consult  with  plaintiff,  shonld 
be  go  to  Dadevlle  and  not  find  him  (said 
attorney)  there;  and  that  witness  did  ao 
upon  one  occasion. 

The  action  is  In  assumpsit,  upon  the  com- 
mon counts,  by  the  plaintiff  (appellee  here) 
against  E.  P.  Duncan  and  John  Irvln,  to 
recover  for  services  as  an  attorney  claim- 
ed to  have  been  rendered  at  the  request  of 
the  defendants,  'then  were  verdict  and 
Judgment  In  favor  of  the  defendant  Duncan, 
and  also  In  favor  of  the  plaintiff  against  the 
defendant  Iryln;  the  court  having  glv«i 
the  general  charge  with  hypothesis,  at  the 
request  of  plaintiff  in  writing,  against  Ir- 
vln. From  the  Judgment,  Irvln  appealed, 
and  here  assigns  for  error  the  giving  of  the 
charge  against  him. 

It  Is  a  settled  principle  of  law  '*that  an 
attorney's  claim  for  professional  services 
against  persons  sui  Juris  must  rest  upon 
a  contract  of  employment,  express  or  im- 
plied, made  with  the  person  sought  to  be 
charged  or  bis  authorized  agent."  4  Cjc. 
984;  3  Am.  &  Kng.  Bncy.  Law,  435;  Humes 
V.  Decatur  Land  Co.,  98  Ala.  461,  13  South. 
SOS;  MUllgan  &  Son  v.  Ala.  Fertiliser  Co.. 
89  Ala.  322,  7  South.  650;  Grlmball  v.  Cmse. 
70  Ala.  644;  Tlsdale  t.  Troy.  152  Ala,  564. 
44  South.  601.  There  Is  no  pretense  In 
this  case  that  Irvln  made  any  express  con- 
tract of  employment  with  plaintiff,  nor 
that  he  had  auHiorlsed  any  one  to  do  so  for 
him;  nor  does  the  evidence  tend  to  show 
tbat  he  knew  what  was  said  between  plain- 
tiff and  the  attorney  who  Invited  blra  to 
come  Into  the  case.  But  we  presume  the 
theory  of  fbe  plaintiff  (he  has  no  brief)  to 
be  that  he  was  entitled  to  recover  upon  the 
principle  that  the  law  will  Imply  a  prom- 
ise to  pay  a  fair  and  reasonable  compensa- 
tion for  services,  rendered  to  another,  which 
are  knowingly  accepted.  McFarland  Daw- 
son, 125  Ala.  428,  29  South.'  327.  This  Is  a 
Correct  principle,  and  would  probably  be  of 
easy  application  If  the  attorney  who  Invit- 
ed plaintiff  Into  the  case  had  been  In  tb« 
employment  of  the  defendant;  bnt,  as  we 
have  seen,  he  was  not.  He  was  actlnf;  In 
the  case  under  an  express  contract  ot  em- 
ployment with  others.  And  In  this  statf 
of  the  case  It  was  not  within  the  power  of 
ttiat  attorney  to  raise  np  a  privity  between 
plaintiff  and  Irrln;  nor  do  we  think  It  could 
be  asserted,  as  a  matter  of  law,  that  what 
occurred  between  the  attorney  amd  the 
plaintiff  created  such  privity. 

But  we  find  that  the  plaintiff  tevUflM  ria 
addition  to  the  evidence  above  recited)  that, 
on  the  morning  of  the  day  of  his  amtes- 
satlon  with  the  attorney  at  the  lattefa  «f- 
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flee,  Ixrln  spoke  to  plaintiff,  and  asked  him 
If  lie  would  be  la  bis  office  during  the  Oaj, 
and  tbat,  upon  bis  replying  In  tiie  afflrma- 
tlve^  Irrln  said*  **I  might  want  to  see  yon 
dnrlng  the  day,"  This— taken  In  connection 
with  IiTln'8  remark,  when  Informed  tbat 
plaintiff  had  agreed  to  Join  the  attorney  In 
the  case,  and  with  the  testimony  of  plain- 
tiff to  the  effect  that  Irrln  knew  plaintiff 
was  representing  blm — was  snfflclent,  In  onr 
opinion,  to  make  It  a  question  for  the  Jory, 
under  proper  Instructions  by  the  court,  as 
to  whether  tiie  plaintiff  was  looking  to  Irrln, 
and  to  Irrln  akme,  for  compensation,  and 
whether  Irrln  understood  that  he  WM  so 
doing;  and  If  Oie  lory  should  find  these 
propositions  against  the  defendant  then  the 
plalnUff  might  recorer.  Humes  r.  Decatur, 
etc.,  Co.,  98  Ala.  461,  18  South.  368;  8  Am. 
&  Eng.  Bncy.  Law,  441. 

The  rlews  above  expressed  show  that  the 
circuit  court  erred  In  glrlng  the  charge  for 
the  plaintiff  against  Irrln,  but  committed 
no  error  in  refusing  the  charge  requested  by 
Irrln. 

Rercrsed  and  remanded. 

DOWDELL,  a  J.,  and  SIMFSON  and 
MATFIELD,  JJ.,  concur. 


McCALLA  et  al.  r.  LOUISVILLE  &  N.  B.  GO. 
(Supreme  Court  of  Alabama.   Nor.  SS,  1900.) 

1,  LiMrcATios  OF  Actions  (|  55*)— Statute 
OF  Limitations— Applicability  to  Pab- 
TictiLAB  AcnoNB~ToirrB  IN  Qenebal. 

Where  defendant's  blastlDg  operatlona  caus- 
ed rock  to  fall  into  a  strenm  where  plaintiffs 
liad  contracted  to  erect  a  bridge  pier  for  defend- 
ant, the  statute  Hmitiag  the  time  for  bringing 
suit  for  the  injury  ran  from  the  time  the  rock 
fell. 

[¥jA.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  8  303 ;  Dec.  Dig.  8  56.*] 

2.  LunTATiON  or  Actions  (§  55*)— Statute 

OF   LlMrrATIONS  — APPLICABILITY  TO  PaB- 

TicuLAB  Actions— EViDBNCE. 

Wbere  defendant's  blasting  caased  rock  to 
fall  Into  a  stream  where  plaintiffs  were  to  erect 
a  pier  for  defendant,  the  running  of  the  stat- 
ute of  limitations  to  a  suit  for  the  injury  wait 
not  postponed  until  plaintiffs  could  demonstrate 
their  loss  by  completiDjr  their  contract  under 
conditions  of  Increased  difficulty  and  cost,  since 
the  Inciease  in  cost  at  construction  from  the 
Injury  was  not  the  measure  of  plaintifiFa'  dam- 
ages, but  only  an  element  in  the  computation. 

[EM.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  j  303 ;  Dec.  Dig.  8  55.*] 

8.  Nuisance  (|  4*)— Pbitatb  Nuisance— Ao- 
noNS  FOR  Dahaoks— Gbounos  of  Action. 
No  action  can  be  maintained  for  a  private 
nuisance,  except  as  it  affects  the  comfortable  en- 
joyment of  private  property. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  8  26 ;  Dec.  Dig.  8  4.*] 

4.  Nuisance  (|  3*)— Natubr  and  Elements— 
DimiNcnoN  Between  "Nuisance"  and 

•TOIIT." 

Where  defendant  by  blastinK  canned  rock  to 
fall  Into  a  utream  wbere  plaintiffs  were  to  erect 
ji  pier  for  defendant,  the  injuiy  was  not  a  nui- 


sance, since  the  term  "nnlsanctf*  Inrolres  the 

idea  of  continuity  or  recurrence  of  the  acts 
causing  the  injury,  while  a  "tort,"  constituting 
an  inrasion  of  personal  or  contract  right,  ex- 
pends its  force  in  (me  act,  though  the  injurioos 
consequences  may  be  of  long  duration. 

[Ed.  Note.— For  other  cases,  see  Nuisance* 
Cent.  Dig.  8  15 ;  Dea  Dig.  8  8.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  5,  pp.  4855-4864 ;  rol.  8,  p.  7734 ;  rol.  8, 
pp.  7im-7W»,  7817.] 

Appeal  from  County  Court,  Tuscaloosa 
County;  H.  B.  Foster.  Judge. 

Action  Iqr  w.  A.  VcGalla  and  others  against 
the  Lonlsrille  ft  Nashrllle  Railroad  Company. 
From  a  Judgment  for  defendant,  plaintiffs  ap- 
peaL  Affirmed. 

London  ft  Fltts,  for  appellants.  OUrer, 
Vemer  ft  Rice,  for  appellee. 

SAYRE,  J.  The  railroad  company  con- 
tracted with  a  certain  firm  of  railroad  con- 
tractors for  the  constmctlon  of  the  Skeltou 
Creek  extension  of  its  road.  The  contractors 
sublet  a  part  of  the  work  to  plaintiffs,  In- 
cluding therein  the  construction  of  a  concrete 
pier  In  the  bed  ot  the  Locust  fork  of  the  War- 
rior rlrer.  The  subcontractors  contracted 
with  reference  to  the  then  condition  of  the 
bed  of  the  rlrer.  Thereafter  the  defendant 
company  caased  a  mass  of  rock  to  be  blasted 
from  a  bluff  orerhanging  the  rlrer,  so  that 
the  detached  rock  fell  upon  the  proposed  site 
of  ihe  pier,  greatly  enhancing  the  cost  of 
preparing  the  necessary  foundation.  This 
was  In  April  or  May,  1906.  Plaintiffs  began 
their  efforts  to  secure  a  foundation  for  the 
pier  In  the  latter  days  of  August  thereafter. 
The  pier  was  gotten  abore  low  water  in  Jan- 
uary, 1907.  During  February  It  was  raised 
30  and  odd  feet  abore  the  water.  In  April, 
1907,  It  was  finished.  Suit  was  brought 
March  23, 190a  At  the  conclusion  of  the  erl- 
dence  the  trial  court  excluded  the  plaintiffs' 
erldence  and  gare  the  general  afflrmatlre 
charge  for  the  defendant  The  arguments 
of  counsel  on  either  side  Indicate  that  this 
was  doiie  on  the  theory  that  plaintiffs'  erl- 
dence  established  the  defendant's  plea  of  the 
statute  of  llmltatlou  of  one  year.  We  will  so 
consider  the  case. 

Let  it  be  conceded  tbat  the  relation  of  the 
railroad  company  to  the  plaintiffs  and  to  the 
property  was  such  that  a  cause  of  action  In 
faror  of  the  plaintlfTs  would  arise  out  of  the 
defendant's  act  at  some  time.  When  did  It 
arise,  and  when  did  the  statnte  begin  to  run? 
Appellants  contend  that  It  began  to  run  in 
April,  1007.  assigning  its  beginning  to  that 
time  for  the  reason  that  then  the  additional 
cost  of  building  the  pier,  imposed  by  the  act 
of  defendant,  was  first  ascertainable.  De- 
fendant, for  its  part,  contends  that  the  cause 
of  action  arose  upon  the  act  of  blasting  the 
rock  Into  the  rlrer.  That  a  cause  of  action 
accrued  to  plaintiffs  upon  the  performance  of 
the  act  complained  of  does  not  seem  to  admit 
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or serious  gaestlon.  Tben  their  right  was  In- 
vaded. Then  the  Injury  became  certain  and 
was  finished.  There  was  no  contlng^icy,  up- 
on the  happening  or  failure  of  which  the 
right  of  action  d^ended.  That  was  the  mal- 
feasance from  which  the  statute  mnst  date. 
Snedlcor  t.  Davis,  17  Ala.  472;  Governor  v. 
Gordon,  15  Ala.  72 ;  Mardls  v.  Shackleford,  4 
Ala.  493.  No  sufficient  reason  Is  suggested 
why  the  running  of  the  statute  shonld  be 
postponed  to  such  time  as  the  plaintiffs  could 
demonstrate  their  loss  and  damage  by  com- 
pleting their  contract  under  the  conditions  of 
increased  difficulty  and  ccyat  That  would 
make  the  operation  of  the  statute  to  depend 
upon  the  option  of  the  plaintiffs,  and  upon 
their  ability  to  prove  their  damage,  rather 
than  upon  the  fact  that  there  has  been  an 
invasion  of  tbelr  right  But  In  truth  the 
quantum  of  plaintiffs'  damage  was  no  more 
capable  of  exact  ascertainment  after  the 
completion  of  the  pier  than  it  was  Immed- 
iately after  the  rock  was  thrown  Into  the 
river.  The  difference  In  the  cost  of  construct- 
ing the  pier  under  the  conditions  existing 
before  and  after  that  event  would  be,  not  In- 
deed the  measure  of  plaintiffs'  damages,  but 
an  element  necessarily  entering  Into  the  com- 
putation. In  other  words,  whether  the  suit 
had  been  brought  before  or  after  the  con- 
struction of  the  pier,  one  member  of  the  com- 
parison must  have  lieen  proven  by  inference 
and  opinion,  and  without  the  aid  of  that 
practical  demonstration  In  experience  whldi 
appellants  urge  as  a  condition  precedent  to 
the  running  of  the  statute.  The  reason  urged 
in  behalf  of  appellants'  contention  is  not  only 
Insufficient  to  work  an  exception  to  the  gener- 
al rule  that  the  running  of  the  statute  Is  not 
delayed  until  plaintiff  can  get  sufficient  evi- 
dence to  maintain  his  action,  but  it  falls  as  a 
mere  rule  of  convenience. 

Appellants  rely  upon  a  class  of  cases  in 
which  the  cause  of  action  has  been  ruled  to 
arise  when  the  wrong  results  in  an  Interfer- 
ence with  the  utility  or  enjoyment  of  prop- 
erty. They  cite  Ronndtree  v.  Brantley,  S4 
Ala.  044,  73  Am.  Dec  470,  Polly  v.  McCall, 
37  Ala.  29.  Wright  v.  Moore.  38  Ala.  593,  82 
Am.  Dec.  731,  Eagle  &  PhcEuix  Mfg.  Co.  v. 
Gibson,  62  Ala.  369,  Huntsvllle  v.  Ewlng,  116 
Ala.  S76,  22  South.  984,  Sloss-Sheffleld  Go.  v. 
Sampson,  48  South.  493,  and  West  Pratt  Goal 
Go.  T.  Dorman,  49  South.  849,  from  among 
cases  decided  in  this  court  Those  were  all 
cases  In  which  the  damages  dalmed  arose 
out  of  wrongs  which  were  nuisances.  In  the 
last  named  of  them  we  quoted  definitions  of 
nuisance  from  our  antecedent  cases  and  from 
Blackstone's  Oommwtarles.  In  line  with 
those  definitions  It  may  further  be  said  that, 
strictly  speaking,  no  action  can  be  maintained 
for  a  private  nuisance,  except  as  it  affects  the 
comfortable  enjoyment  of  private  property. 
Ellis  T.  Kansas  Clt7.  etc.,  R,  R.  Co.,  68  Mo. 
131,  21  Am.  Bep.  4S6;  KaTanagh  Barber, 


131  N.  T.  211,  30  N.  E.  235,  15  L.  R.  A.  689. 
Certainly  no  definition  of  nuisance  can  be  ex- 
tended to  the  Inclusion  of  everything  done 
to  the  Injury  of  rights  of  another  not  connect- 
ed with  lands,  tenements,  and  heredltemaits. 
There  is  a  wide  dlffer^ce  between  tort  con- 
stituting an  Invasion  of  personal  or  contract 
right  &nd  nuisance.  The  former  expends  Its 
force  in  one  act  although  Injurious  conse- 
quences may  be  of  lasting  duration.  A  nnis- 
ance  involves  the  Idea  of  continuity  or  re- 
currence. 8.  ft  N.  Ala.  R.  R.  Co.  V.  McLen- 
don,  63  Ala.  266.  Clearly  the  wrong  of  which 
plaintiffs  complain  cannot  be  referred  to  that 
class  ot  cases  which  they  cite.  As  well  we 
might'  classify  an  assanlt  and  battery  «■  a 
nuisance. 

It  results,  as  we  think,  that  appellants* 
right  of  action  accrued,  and  the  statnte  of 
limitations  commenced  to  run,  when  the  de- 
fendant  interfered  with  the  exercise  of  their 
right  to  execute  tbelr  contract  by  canalng 
the  rock  to  be  thrown  Into  the  river.  That 
was  more  than  one  year  before  action  brought 
The  Judgment  of  the  court  below  Is  therefore 
affirmed. 

Affirmed.  ' 

DOWDELL,  C.  J.,  and  ANDERSON  and 
EVANS,  JJ.,  concur. 


REVENUE  &  ROAD  COM'RS  OF  MOBILE! 
COUNTY  V.  STATES  ex  reL  OAMPBKLL. 

(Supreme  Court  ot  Alabama.    Dec.  14^  190&.> 

L  Statutes  (S  286*)— Bnactmest— Evidkhck 
— Leoislativb  Joubnau. 

Ou  the  queetion  whether  an  act  was  passed, 
the  origiual  Journal  of  the  Senate,  which  is  the 
official  Journal,  will  prevail  over  the  piinted 
JonmaL 

[Ed.  Note.— For  other  cases,  see  Statates* 
Cent  Dig.  i  386;  Dec  Dig.  I  2Sa*] 

2.  Statutbb  (fi  llOH*)  —  Titles  akd  Sub- 
jects. 

The  subject-matter  of  Code  1907.  |  703,. 
subd.  "G,"  is,  as  required  by  Const.  190l,  |  43, 
expressed  in  the  title  of  Act  Aiuf.  16,  1907 
<Acts  1907,  p.  893),  of  whtdi  It  is  section  3,. 
subd.  "G"— the  title  of  such  act  heiiv  "An  act 
to  amend"  certain  sections  of,  inclnding  3  and 
4,  and  to  add  certain  otlier  sections  to,  an  act 
entitled  "An  act  to  amend,  recoDStmet  and  pro- 
vide for  the  enforcement  of  the  laws  relating  to 
public  health,"  approved  October  9,  1903 ;  said 
act  of  1903  (Acta  1903,  p.  500),  by  section  3, 
giving  the  state  board  of  Lealth  general  powers 
with  regard  to  the  enforcement  of  the  laws  re- 
lating to  public  health,  and  the  right  to  inspect 
ail  public  BchoolB,  hospitals,  asylums,  jails,  poor- 
houses,  etc. ;  section  4  authorizing  the  county 
boards  to  supervise  the  administration  of  the 
health  laws  of  the  state  in  their  respective  conn- 
ties,  together  with  a  number  of  similar  powent, 
including  the  power  and  duty  to  exercise  spe- 
cial 8Upervisl<»t  over  the  sanitary  conditions  of 
public  schools,  hospitals,  opera  houses,  tbeaten, 
asylums,  courthouses,  jails,  workhouses,  prisMis. 
marlcets,  public  dairies,  and  slaoriiter  pens  or 
houses,  to  elect  a  health  officer,  and  also  to  elect 
a  hMlUi  officer  lor  cities,  whose  salary  shall  be 
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fixed  by  the  city ;  said  Acts  1907,  p.  894,  1  3, 
amendiiis  section  4  of  Baid  act  of  1903  by  incor- 
porating therein  snbdivieion  "G,"  authorizing 
said  county  boards  of  health  "to  elect  physicians 
to  attend  to  the  inmates  of  the  connty  poorhouse 
and  jail,  and  to  fix  the  term  of  office  of  such  phy- 
sicians, •  •  •  provided  •  •  *  that  the 
court  of  county  commissionera  or  board  of  rev- 
enue shall  fix  fair  salaries  for  such  phyaiciani ; 
aud  the  matters  brondit  in  1^  the  amendment 
being  within  the  spirit  of,  and  not  fbreign  to, 
the  original  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I  HOH.*] 

Z.  Mandamus  (8  7S*)— Counti  Officeeb. 

Masdamus  is  the  proper  remedy  to  compel 
-county  revenue  and  road  commissioners  to  com- 
ply with  Code  1907,  S  703,  subd.  "G,"  providing 
that  tbey  shall  fix  a  fair  salair  for  one  who 
has  been  elected  by  the  county  board  of  health 
aa  physician  to  attend  the  inmates  of  the  poor- 
iiouse  and  jail  of  the  connty;  It  not  being  sought 
to  control  their  discretion  as  to  the  amount  of 
aalary,  but  only  to  compel  them  to  act. 

[Bd.  Note.— For  other  cases,  see  Maodamus, 
Dec.  Dig.  I  73.*] 

4.  Statutes  (S  140*)— Amendment. 

Act  Aug.  13,  1907  (Acts  1907,  p.  893), 
though  entitled  "An  act  to  amend"  certain  sec- 
tions, including  section  8,  of  Act  Oct.  9,  1903 
<Acts  1903,  p.  S04),  does  not  amend  such  sec- 
tion; it  containing  no  provision  amendatory 
^f  it. 

[Ed.  Note.— For  other  easM,  see  Statutes,  Dec. 
Dig.  S  140.*] 

.6.  Quo  Warbanto  (8  1*>— Riquibiho  Coitntt 
Officebs  to  Aci. 

It  being  Bought  only  to  require  county  rev- 
enue and  road  commissioners  to  act  under  Code 
1907.  8  703,  subd.  "G,"  providing  that  they  shall 
fix  the  salary  when  a  physician  to  attend  the 
inmates  of  the  poorhouse  and  jail  has  been  elect- 

-ed  by  the  county  board  of  health,  and  not  to 
determine  the  authority  of  such  commissioners 
to  appoint  a  person  to  such  office,  or  the  right 

-of  any  one  apiwinted  by  them  to  hold  the  office, 
quo  warranto  is  not  the  proper  remedy,  though, 

Attei  such  commissioners  had  refused  to  act  on 

-A  petition  presented  to  them  to  so  act,  tbey 
Amended  their  previous  minutes  of  the  election 

-of  another  person  a^  county  physician,  bo  as  to 
state  he  was  elected  to  attend  the  inmates  of 

-the  poorhouse  and  jail. 

lEA.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  8  1;  Dec.  Dig.  8  1-*1 

•6.  Paupers  (8  6*)— Offioeb»— Fixing  Saulbt 

—Condition  Precedent. 

The  law  not  requiring  the  physician,  elect- 
-ed  by  the  county  board  of  health  to  attend  the 
inmates  of  the  county  poorhouse  and  jail,  to 
notify  the  county  road  and  revenue  commission- 
ers of  bis  acceptance  of  the  office  before  they 
shall  fix  his  salary,  under  Code  1907,  f  703, 
-subd.  "G,"  the  fact  that  they  had  not  been  so 
notified  was  no  ground  for  their  refusal  to  act. 

[Ed.  Note.— For  other  cases,  see  Paupers,  Dec. 
Dig.  8  6.*] 

Appeal  from  Clrcoit  Court,  Mobile  County ; 
iSamuel  B.  Browne,  Judge. 

Mandamus,  on  the  relation  of  Douglas  G. 
-Campbell,  against  the  Revenue  and  Road 
Commissioners  of  Mobile  CoTintr.  From  a 
judgment  granting  a  peremptory  writ,  de- 
fendants appeal.  Affirmed. 

Fftts,  Leigh  ft  Letgh,  for  appellants.  Greg- 
ory L.  &  H.  T.  Smith,  for  appellee. 


SIMPSON,  J.  This  &i^>eal  Is  from  a  jndg- 
ment  of  the  circuit  court  granting  a  peremp- 
tory writ  of  mandamus  requiring  the  revenue 
and  road  commlssloDers  of  Mobile  county  to 
fix  a  fair  salary  for  Etouglas  G.  Campbell, 
who  had  been  by  the  board  of  health  of  said 
county  elected  as  physician  to  attend  the 
Inmates  of  the  poorliouBe  and  jail  ct  said 
county. 

On  the  21st  day  of  December,  1908,  the  pe- 
tition of  the  board  of  health  was  presented 
to  said  revenue  and  road  commlsBloners, 
praying  the  fixing  of  said  salary..  Previous 
thereto,  to  wit,  on  November  Id,  1908,  said 
revenue  and  road  commissioners  bad  elected 
W.  G.  Ward  as  "county  physician"  of  said 
county,  and  on  said  21st  day  of  December, 
1908,  Bflld  revenue  and  road  commissioners 
amended  their  previous  minute  so  as  to  read 
as  follows:  "Dr.  W.  G.  Ward,  a  physician  of 
this  county,  Is  hereby  elected  to  attend  the 
Inmates  of  the  county  poorhouse  aud  the 
Jail,  and  to  perform  such  other  duties  as 
this  board  may  Imi>ose,  for  the  term  of  two 
years,  at  a  salary  of  $900  per  annum,  pay- 
able monthly  out  of  the  county  treasury." 
The  Question  at  Issue  Is  whether  or  not  the 
law  makes  It  the  duty  of  said  revenue  and 
road  commissioners  to  fix  the  salair  of  the 
physician  elected  by  the  board  of  health  of 
said  county. 

The  claim  of  the  appellants,  who  were  the 
respondents  below,  Is  that,  under  the  local 
act  of  January  31,  1856  (Acts  185&-66,  p. 
10^,  which  authorized  the  establlshm^t  of 
the  poorhouse  and  authorized  said  ree pend- 
ents "to  adopt  and  put  In  force  such  rules 
and  regulations  for  the  management  of  told 
asylum  for  the  poor  *  *  *  as  to  them 
may  seem  most  conducive  to  the  good  gov- 
ernment and  comfort  and  health  of  said 
pauper  Inmates  of  the  same,"  the  duty  and 
responsibility  rests  upon  said  respondents  to 
select  the  physician  to  attend  said  inmates, 
and  It  Is  insisted,  first,  that  snbdlTlslon  "G" 
of  section  105  of  the  Code  of  1907,  being  a 
part  of  the  act  of  August  15, 1907  (Acts  1007, 
p.  893,  I  3),  which  was  passed  after  the  act 
adf^tlug  the  Code,  and  was  only  inserted  in 
said  Code  by  the  commissioner,  most  stand 
upon  the  validity  of  the  original  act,  and 
that  said  act  was  not  legally  passed,  because 
the  printed  journal  of  the  Senate  shows,  not 
that  said  act  was  "passed."  but  only  that  it 
was  read  a  third  time  "and  placed  on  the  cal- 
endar." Senate  Journal  1907,  vol.  2,  pp.  2611, 
2613.  It  is  true  that  the  printed  journal  so 
reads;  but  an  examination  of  the  original 
journal,  filed  in  the  office  of  the  Secretary  of 
State,  shows  tbat  this  Is  an  error,  and  should 
read  that  said  act  was  "passed."  Original 
Senate  Journal  1907,  vol.  5,  p.  2^  The 
original  journal  is  the  official  record  and 
must  prevail. 

It  is  Insisted,  second,  that  the  snbject-mat- 
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ter  of  said  snbdlTlBlon  "G"  (wblch  corre- 
sponds with  subdivision  "G"  of  section  3  of 
said  act  of  August  15,  1907)  is  not  expressed 
In  the  title  of  said  act,  in  acciordance  with 
section  45  of  the  Constitution  of  1901.  The 
title  of  said  act  is:  "To  amend  sections  2,  3, 
4,  6,  7,  8,  9,  10,  11,  12,  13,  16,  17,  and  10  of, 
and  to  add  sections  9^  16^,  17i^,  24.  and 
25  to,  an  act  entitled  'An  act  to  amend,  re- 
construct, and  provide  for  the  enforcement 
of  the  laws  relating  to  public  health,'  ap- 
proved October  9,  1908."  Section  3  of  said 
act  of  1903  Elves  the  state  board  of  health 
general  powers  with  r^ard  to  the  enforce- 
ment of  the  laws  relating  to  public  health, 
and  gives  said  board  the  right  to  Inspect  ell 
public  schools,  hospitals,  asylums,  jails,  poor- 
honses,  etc. ;  and  section  4  authorizes  the 
county  boards  to  supervise  the  administra- 
tion of  the  health  laws  of  the  state  In  their 
respective  counties,  together  with  a  number 
of  similar  powers,  including  the  power  and 
duty  to  exercise  "special  supervision  over  the 
sanitary  conditions  of  public  schools,  hospi- 
tals, opera  houses,  theaters,  and  asylums, 
courthouses.  Jails,  workhouses,  prisons,  mar- 
kets, public  dairies,  and  slaughter  pens  or 
houses,"  to  elect  a  health  officer,  and  also  to 
elect  a  health  officer  toe  cities,  whose  salary 
shall  he  fixed  by  the  city.  Acts  1903,  p.  500. 
Section  3  of  the  act  of  August  16,  1907, 
amends  said  section  4,  among  other  things, 
\iy  Incorporating  therein  subdivision  "G,"  au- 
thorizing said  counfy  boards  of  health  "to 
elect  physicians  to  attend  to  the  Inmates  of 
the  county  poorfaouse  and  jail,  and  to  fix  the 
term  of  office  of  such  physicians,  •  *  • 
provided  *  *  ■  *  that  the  court  of  county 
commissioners  or  board  of  revenue  shall  fix 
fair  salaries  for  such  physicians,"  etc. 

It  is  unnecessary  to  repeat  the  numerous 
decisions  of  this  court  as  to  the  objects  of 
this  provision  of  our  Constitution,  to  the  ^- 
fect  that  much  must  be  left  to  the  discre- 
tion of  the  Legislature  In  framing  the  titles 
of  Its  acts,  provided  that  the  same  are  not 
deceptive  or  misleading;  that  the  require- 
ment is  not  to  be  so  exactlngly  enforced  as 
to  cripple  legislation;  that  the  title  may  be 
very  general,  and  need  not  specify  every 
clause  of  the  statute,  but  the  requirement  of 
the  Constitution  Is  ihet  if  they  are  all  refera- 
ble and  cognate  to  the  subject  expressed ; 
and,  "when  the  subject  la  expressed  In  gener- 
al terms,  everything  which  la  necessary  to 
make  a  complete  enactment  In  regard  to  It, 
or  which  results  as  a  complement  of  tbe 
thought  contained  In  the  general  expression, 
Is  Included  In  and  authorized  by  It."  Bal- 
lentyne  t.  Wlckersham,  75  Ala.  533;  Ex 
parte  James  Gayles,  108  Ala.  614,  516,  10 
South.  12 ;  Lindsay  t.  United '  States  Sav- 
ings &  Ijoan  Ass'n,  120  Ala.  156,  1T6,  24 
South.  171,  42  L.  R.  A  783;  Ex  parte  May- 
or and  Aldermen  of  Birmingham,  116  Ala. 
180.  189,  22  South.  454. 

We  have  held  that  "an  act  to  create  a  new 


convict  system,"  and  to  provide  for  Its  gov- 
ernment, etc,  could  not  provide  what  sen- 
tence the  courts  shall  Impose  In  certain  caseh, 
because  that  Is  not  a  part  of  the  convict  sys- 
tem (Brown  v.  State,  115  Ala.  74,  78,  22 
South.  458  et  seq.);  also  ttiat  "an  act  to  reg- 
ulate the  fine  and  forfeiture  fund,  •  •  • 
and  to  better  provide  for  the  payment  of 
claims  against  the  same,"  could  not  contain  a 
provision  requiring  the  county  to  ai^ropri- 
ate  out  of  Us  general  fund  a  certain  sum  to 
the  fine  and  forfeiture  fund,  because  the  fine 
and  forfeiture  fund  Is  a  recognized,  distinct, 
and  separate  fund,  and  the  title  did  not  give 
any  intimation  that  the  general  fund  of  tbe 
county  was  to  be  invaded  (Sanders  t.  Court 
of  County  Com'rs,  117  Ala.  543,  646,  547,  23 
South;  788) ;  and  also  that  "an  act  to  pro- 
vide for  the  oi^nlzatlon,  incorporation,  gov- 
ernment, and  regulation,  of  dtles  and  towns, 
and  to  define"  their  rights,  etc.  could  iK>t 
legally  include  a  provision  requiring  the 
courts  of  county  commissioners  to  pay  over 
to  tbe  cities  one-half  the  amounts  coUected 
on  road  and  bridge  taxes  on  property  located 
within  the  municipality,  because  tbe  title 
of  the  act  related  only  to  the  orgaDlxatltm, 
etc.,  of  cities  and  towns,  and  said  proTM<»i 
related  soMy  to  the  duties  of  boards  of  reve- 
nue of  the  counties.  State  t.  Ulller,  48 
South.  406.  The  title  of  the  act  In  question 
being  simply  to  amend  certain  sections  of  a 
previous  act,  a  reference  to  said  prertouB  act 
iB  necessary  In  order  to  ascertain  what  were 
the  subjects  treated  of  therein  and  whether 
the  section  objected  to  Is  so  foreign  to  the 
provMons  of  that  act  as  to  render  Its  In- 
clusion a  dec^tlon  or  surprise  to  tbe  mem- 
bers of  the  Legislature  or  to  tbe  people. 

Section  4  of  said  original  act  provided  (as 
has  been  stated  that  the  salaries  of  the 
health  ofilcers,  selected  by  the  board,  shall  be 
fixed  by  the  respective  cities;  and  Kctlon  8 
of  said  act  provides  that  the  salary  of  tbe 
county  health  officers  selected  by  tbe  board 
shall  be  fixed  by  the  conn^  commissioners 
or  boards  of  revenue,  and  fixes  a  mlnlmnm 
salary,  according  to  the  population  of  the 
coun^.  While  the  original  act  does  not  spe- 
cifically mention  poorhouses,  except  In  pro- 
viding for  Inspection  by  the  state  board,  yet 
It  does  mention  Jails,  and  the  general  provl- 
slons  of  the  act  show  an  Intratlon  to  confer 
upon  the  county  boards  of  health  a  general 
supervision  of  all  tbe  puUle  Institutions  of 
tbe  county.  An  amendatoi7  act,  then.  It 
might  naturally  be  supposed,  would  indode 
another  county  Institution,  which,  while  not 
within  tbe  letter.  Is  wltbtn  tbe  spirit,  of  tbe 
original  act.  In  looking  after  said  Institn- 
tlons  and  supervising  th^  sanitary  condi- 
tions, the  further  provision  Is  naturally  mag- 
gested  of  having  the  health  ofiicer  or  sonse 
other  competent  pbyslclan  to  attend  tbe  In- 
mates, and  thus  detect  the  first  ammrancv 
of  Infectious  diseases ;  and  as  the  act  bad  al- 
ready provided  that  tbe  health  olBcer^  aaU- 
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ry  should  be  fixed  by  the  'board  of  revenne, 
It  does  not  seem  foreign  to  the  act,  which  It 
Is  proposed  to  amend,  to  provide  for  the 
salary  of  the  physlcbin  who  is  to  attend  said 
inniates  In  the  same  way.  These  iHrorlslons 
differentiate  the  act  in  gnesUon  from  the  acta 
raftered  to  in  cases  cited,  In  which  a  differ- 
ent comAuBlon  was  reached,  and  we  hold  that 
subdivision  "O"  of  section  3  of  the  act  of 
August  15,  1907,  Is  not  Tlolative  of  section 
45  of  the£!on8titution  of  1901. 

It  is  unnecessary  to  decide  whether  or  not. 
under  the  local  act  of  1856,  the  board  of  rev- 
enue might,  in  the  exercise  of  its  general 
powers,  select  a  physician  to  attend  the  In- 
mates of  tbe  Jail  and  poorhouse.  That  act 
does  not  specifically  confer  that  power  nor 
require  that  duty;  hence  there  is  no  neces- 
sary repugnance  between  that  act  and  the 
one  In  question,  so  It  is  not  necessary  to  de- 
cide whether  or  not  that  act  Is  superseded 
by  the  act  of  1907. 

There  Is  no  force  In  the  contention  that 
mandamus  Is  not  the  proi>er  remedy,  as  the 
fixing  of  a  fair  salary  Is  discretionary.  It  Is 
not  sought  to  control  or  direct  their  discre- 
tion but  merely  to  require  the  board  to  act. 
It  is  left  to  their  discretion  what  salary  to 
fix,  and  in  exercising  their  discretion  they 
can  consider  all  tbe  circumstances,  tbe  serv- 
ices to  be  rendered,  whether  or  not  the  same 
physician  Is  receiving  a  salary  as  county 
health  officer,  etc. 

It  seems  to  have  been  the  Intention  of  the 
Legislature  to  make  some  change  in  section 
8,  which  provides  for  the  payment  of  tbe 
salary  of  the  county  health  officer,  as  that 
is  mentioned  In  the  title  among  the  sections 
to  be  amended ;  bot  there  Is  no  provision  In 
the  act  amending  section  8,  bo  it  remains. 

There  is  no  force  in  the  suggestion  that 
quo  warranto,  and  not  maudamus,  is  the 
proper  remedy,  because  tbe  office  In  question 
is  now  held  by  Dr.  Ward,  and  tbe  effect  of 
this  proceeding  would  be  to  oust  him.  Tbe 
petition  does  not  seek  to  oust  Dr.  Ward,  and 
he  does  not  claim  to  bold  the  office.  Dr. 
Ward  was  elected  by  the  board  of  revenue 
and  road  commissions  "county  physician," 
and  after  the  petition  In  this  case  had  been 
preseiited,  and  the  board  of  revenue  had  re- 
fused to  act  on  It,  the  previous  minute  was 
amended  so  as  to  state  that  he  was  elected 
to  attend  the  Inmates  of  the  poorhouse  and 
jail. 

The  plain  mandate  of  the  statute  Is  that, 
when  the  physician  Is  elected  by  the  tward  of 
health,  the  board  of  revenue  shall  fix  the  sal- 
ary ;  and  It  is  only  sought  to  require  them  to 
net  under  that  requirement.  The  right  of 
Dr.  Ward  to  hold  the  office  to  which  be  was 
elected,  or  the  question  as  to  whether  there 
is  any  authority  of  law  for  his  appointment, 
is  not  Involved. 

The  law  does  not  require  the  physician 
elected  by  the  county  board  of  health  to  no- 


tl^  the  board  of  revenue  of  his  acc^tance 
of  the  office  before  the  salary  is  fixed;  hence 
it  is  no  reason  for  the  refosal  of  the  board  to 
act  that  tfa^  had  not  hem  so  notified. 

The  Judgment  of  the  court  la  affirmed. 

Affirmed.  » 

DOTOELL.  a  J.,  and  UcCLBLIiAN  and 
MAXFIELD»  JJ.,  concur. 


COX  T.  BIRMINGHAM  RT.,  JAGWr  ft 
POWBR  CO. 
(Supreme  Conrt  of  Alabama.    Nov.  26,  1009.) 

1.  Dauages  (8  87*)  —  PrsriTivK  Dailaqes  — 
Discretion  of  Jttrt. 

The  jury's  discretion  in  awarding  punitive 
damages  is  not  arbitrary,  but  is  a  sound  leMl 
discretion,  to  be  exercised  with  a  view  to  the 
enormity  of  the  wrong  as  shown  by  the  circum- 
stances, and  the  enormity  of  the  wrong  cannot  be 
determined  merely  by  the  consequences  of  the 
wrongful  act 

[Ed.  Xote.— For  other  cases,  see  Damages, 
Cent  Dig.  IS  188-192 ;  Dec  Dig.  |  87.*] 

2.  New  Tbial  (S  76*)— Gbouhds— Excessive 

Damages — Punitive  Damages. 

The  fury's  abase  of  its  discretion  in  award- 
ing ponitive  damages  may  be  corrected  by  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  153;  Dec;  Dig.  S  76.*1 

3.  Appeai.  and  Ebbob  (§  1015*)  —  BxviEw  — 
Gbant  of  New  Trial. 

In  determining  whether  the  trial  court  prop- 
erly set  aside  tbe  verdict  for  excessive  damages, 
the  gnestion  for  determination  ia  not  wbetner 
the  Supreme  Court  would  have  so  ruled,  sitting 
as  a  trial  court,  but  whether  die  trial  court,  witli 
its  superior  opportunities  for  determining  the 
question,  erred  in  its  ruling, 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3873;  Dec.  Dig.  8  1015.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; John  H.  Miller,  Special  Judge. 

Action  by  S.  E.  Cox,  as  administratrix, 
against  the  Birmingham  Railway,  Light  ft 
Power  Company.  From  an  order  fretting 
aside  a  verdict  for  plaintiflf  and  ordering  a 
new  trial,  plaintiff  appeals.  Affirmed. 

Bowman,  Harsh  &  Beddow,  for  appellant 
Tillman,  Orubb,  Bradley  ft  Morrow,  for  ap- 
pellee. 

DOWDELL,  a  J.  This  is  an  action  for 
damages  for  the  wrongful  killing  of  the 
plalntUf's  Intestate.  The  case  was  tried  on 
the  twenty-fourth,  twenty-fifth,  and  twenty- 
sixth  counts  of  the  complaint.  Intentional 
or  wanton  wrong  Is  alleged  In  the  twenty- 
fourth  count,  while  the  twenty-flfth  and 
twenty-sixth  counts  are' based  on  simple  neg- 
ligence. In  each  of  these  counts  the  damages 
claimed  are  laid  In  the  sum  of  $30,000.  A 
verdict  for  the  plaintiff  was  returned  by  the 
Jury  for  |15,000.  This  verdict  the  trial  court 
on  motion  of  the  defendant  set  aside  and  or- 
dered a  new  trial;  and  It  Is  from  this  order 
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■on  tne  record  is  oftsea  on  iDe  oraer  appeaiea 
from.  Betting  aside  the  verdict  and  granting 
■the  new  trial/ 

Among  other  stated' grounds  of  the  motion 
rfor  a  new  trial  was  that  of  the  verdict's  be- 
ing excessive.  This  is  one  of  two  grounds  up- 
on which,  according  to  the  assumption  of 
•counsel  for  appellant,  the  trial  court  based 
:lt8  conclusions  In  granting  a  new  trial;  coun- 
tsel  Insisting  that  the  ruling  was  reversible 
■error.  If,  for  the  sake  of  argament,  It 
:ahouId  be  conceded  that  the  verdict  of  the 
Jnrr  In  the  present  case  was  referable  only 
to  the  wanton  count  of  the  complaint,  which 
^authorised  the  Imposition  of  exemplary  or 
punitive  damages,  It  does  not  follow  that  in 
'the  assessment  of  such  damages  the  jury  Is 
'to  be  left  to  an  unbridled  and  arbitrary  pow- 
.er,  without  any  guide  In  law  or  beyond  the 
-supervision  and  contn^  of  the  court  We 
.find  the  principle  well  stated  in  tbe  recent 
•case  of  Ooleman  v.  Pepper,  4&  Sonth.  810, 
-where  it  was  said:  "Punitive  damages,  being 
:Bpart  from  compensation,  are  not  recoverable 
■as  a  matter  of  right  Their  Imposition  Is  dls- 
fcretlonary  with  tbe  jury.  And  this  dlscre- 
-tlon  is  not  an  unbridled  or  arbitrary  one, 
"but  a  legal,  sound,  and  honest  discretion; 
•and  after  instructing  the  Jury  In  respect  to 
the  elements  which  must  be  found  to  exist, 
-to  warrant  the  assessment  of  such  damages, 
In  submitting  to  the  Jury  the  question  of  Im- 
posing punitive  damages,  tbe  court  should 
always  saf^uard  the  submission  with  sndb 
-instructions  as  that  the  Jury  will  not  be  mis- 
•gulded,  but  will  be  held  mIndfUl,  in  fixing 
<«uch  danutges,  that  they  should  act  with  dne 
regard  to  tbe  enormia  or  not  of  tbe  wrong. 
And  to  the  necessity  of  prevwtlng  similar 
-wrongs,  and  that  if  such  damages  are  im- 
posed, they  should  be  in  such  an  amount 
■(much  or  little)  as,  under  all  the  clrcumstan- 
icea  attending  the  commission  of  the  wrong, 
"the  exigencies  of  the  case.  In  the  aonnd  Judg- 
ment and  discretion  of  tlie  jury,  may  demand, 
In  no  event  to  exceed  the  amount  claimed  In 
•the  complaint^ — citing  authorities  In  support 
■of  the  principles  stated. 

It  seems,  therefore,  to  be  well  settled  that 
In  the  imposition  of  punitive  damages  the 
discretion  of  the  Jui7  i"  not  unlimited,  hut 
qnallfled.  It  must  Im  sound  and  legal,  and 
be  exercised  with  due  regard  to  attendant  dr 
cnmstances  in  tbe  commission  of  the  wrong 
■complained  of,  Its  enormity,  etc.  And  the 
«normIty  of  the  wnmg  is  not  to  be  determln- 
alone  by  tlie  consequences  of  the  act. 


any  done,  or  otnerwise  attended  with  clrcum- 
Btances  of  aggravation,  may  be  accented  their 
due  weight;  hence  the  mere  ftict  tliat  death 
results  does  not  alone  and  of  itself  determine 
the  enormity  of  tbe  wrong.  As  to  the  meas- 
urement of  damages  in  such  a  case,  it  was 
said  In  Klchmond  &  Danville  Railroad  Co. 
T.  Freeman,  97  Ala.  294,  11  South.  800,  that 
"tlie  admeasurement  of  the  recovery  must  be 
by  reference  alone  to  tbe  quality  of  the 
wrongful  act  or  omission,  tbe  d^T^  of  cul- 
pability involved  in  the  doing  of  the  act  or 
in  the  omission  to  act  as  required  by  the  dic- 
tates of  care  and  prudence,  and  without  ref- 
erence to  or  consideration  of  the  loss  or  in- 
Jury  the  act  or  omission  may  occasion  to  the 
living."  Since  the  discretion  to  be  erercii«ed 
by  the  Jury  in  the  aaserament  of  tbe  damages 
measured  by  tbe  degree  of  culpability  of  the 
act,  must  be  a  sound  and  reasonable  one.  it 
necessarily  follows  that  any  abuse  of  such 
discretion  is  subject  to  correction  hy  tbe 
court,  on  motion  to  set  adde  tbe  verdict  and 
grant  a  new  trial. 

In  reviewing  the  action  of  the  trial  court 
In  setting  aside  the  verdict  and  granting  a 
new  trial  upon  the  ground  that  ttie  verdict 
was  excessive,  we  can  see  no  good  reason  for 
not  applying  the  same  rule  of  presnnqttlons 
to  the  trial  court's  action  as  was  laid  down  in 
Cobb  V.  Ifalone^  92  Ala.  680,  9  South.  738, 
toudklng  other  grounds  there  mentimied.  In 
the  case  under  consideration  the  evidence 
without  dispute  showed  tiiat  tbe  injury  was 
not  intentionally  nor  wrongfully  Inflicted. 
Aa  to  wantonness,  while  the  evidence  might 
have  been  cipen  to  conflicting  influences,  it 
cannot  be  said,  as  against  the  ruling  of  tlie 
trial  court  on  the  motion,  that  it  jdalnly  and 
palpably  showed  such  a  d^Eree  of  reAlesa 
disregard  of  human  life  as  to  support  tbe 
verdict  for  the  amount  returned  by  the  Jury. 
The  question  is,  not  -what  tliia  court  mlgbt 
have  ruled,  sitting  as  a  trial  court,  but  can 
we  say  that  the  trial  court  with  niperi«-  and 
better  c^iportunitieB  for  determining  the  ques- 
tion, erred  in  Its  ruling?  This  we  are  not 
pr^ared  to  say,  unda  all  fiie  facts  and  dr- 
cnmstances  in  tbe  present  case. 

Tbe  ground  of  tbe  motion  comddered  by 
us  being  conduaive  of  the  appeal.  It  la  un- 
necessary to  notice  other  grounds. 

The  Judgment  will  be  affirmed. 

Affirmed. 

ANDERSON.  BAYBB,  and  SVANB»  1J« 

concur. 
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STATE  T.  SPIOENEB  et  al.   (So.  14,286.) 
(Supteme  Court  o£  Mississippi.   Jan.  17,  1910.) 
AsSAUX.t  AND  BaTTEBT  (|  77*)— IirDIOEUMT— 

"CowHiDB,  Whif,  oe  Stick." 

Ad  indictment  charging  that  defendant  as- 
saulted and  beat  0.  with  "leather  bridle  reins," 
while  armed  with  a  pistol,  with  intent  to  in- 
timidate C,  and  preTent  him  from  dofending 
bimaelf,  while  not  good  as  one  for  the  offense 
denounced  by  Code  1906,  S  1014,  declaring  a 
penalty  for  one  who,  under  such  (urcumatances, 
assaults  and  beats  another  With  a  "cowhide, 
whip,  or  stick,"  Is  good  as  one  tot  conunon  aa- 
■anlt  and  battery. 

_[Bd.  Mote.— For  other  cases,  aee  Assault  and 
Battery,  C3ent.  Dig.  |  lOCTDec.  Dig.  S  77.*] 

Api)eal  from  Circuit  Court,  Qaltman  Coun- 
ty ;  Sam  C.  Cook,  Judge. 

Jeff  Spigener  and  others  were  Indicted, 
and  from  a  Judgment  sastaiabig  a  demurrer 
to  the  indictment,  the  State  appeals.  Re- 
versed and  remanded. 

Geo.  Butler,  Asst  Atty.  Gen.  for  the  State. 
Brewer  ft  WatUns,  for  appellees. 

WHITFIELD,  C.  J.  The  appellees  were 
Indicted  under  section  1044  of  the  Code  of 
180C  which  is  In  the  foUowlng  words : 

"1044  (968)-  The  Same;  With  Cowhide. 
Wtaip,  etc. — If  any  person  atnanit  and  beat 
another  with  a  cowhide,  whip,  or  stick,  har- 
ing  at  the  time  in  hla  poseoBolon  a  pistol,  or 
other  deadly  weapon,  with  Intent  to  intimi- 
date the  person  assaulted,  and  prevent  him 
from  defending  himself,  he  shall,  on  convic- 
tion, be  imprisoned  In  the  penitentiary  not 
longer  than  ten  years." 

The  Indictment,  in  the  first  connt,  omitting 
the  formal  part,  is  as  follows : 

"That  Jeff  Si^gener,  S.  J.  SpUcener,  Walter 
Dmham,  and  Bnd  Holland,  late  at  the  coun- 
ty aforesaid,  on  the  8tb  day  of  March,  A.  D. 
1900,  with  force  and  arms.  In  the  county 
aforesaid,  and  within  the  Jurisdiction  of  tills 
court,  b^g  then  and  there  armed  with  a 
deadly  weapon,  a  pistol,  did  then  and  there 
willfully  and  feloniously  assault  and  beat 
John  Cockran  with  leather  bridle  reins,  with 
the  Intent  of  them,  the  said  Jeff  Spigener,  S. 
J.  Spteener,  Walter  Denham,  and  Bud  Hol- 
land, then  and  there  willfully  and  felonious- 
ly to  intimidate  the  said  John  Cockran  and 
prevent  him  from  defending  himself,  against 
the  peace,"  etc. 

It  will  be  observed  that  the  statute  pro- 
vides, "If  any  person  shall  assault  and  beat 
another  with  a  cowhide,  whip,  or  stick,"  etc. ; 
and  it  will  he  further  observed  that  the  In- 
dictment does  not  charge  the  beating  to  have 
been  with  any  one  of  these  things,  but  with 
"leather  bridle  reins."  There  was  a  de- 
murrer Inferposed  to  this  Indictment  on  the 
ground  that  It  charged  no  offense  under  this 
Btatate,  and  no  offense  at  all,  and  the  de- 
murrer was  sustained,  and  the  state  appeal- 
ed; the  defmdants  being  discharged. 


It  will  be  observed  that  flils  statute  does 
notiproTldi^  u  tome  statntos  of  this  sort 
do,  tliat  if  the  assault  shall  be  with  cowhide, 
whip,  stick,  or  other  like  thing.  We  find  in 
the  case  of  State  t.  Taylor.  50  Or.  449,  93 
Pac.  252,  an  opinion  which  presoits  the  pre- 
cise point  for  decMon  bere  involved.  The 
statute  thore  provided,  "If  any  person  shall 
assault  another  wltli  cowhide,  whip,  stick,  or 
like  thing,"  etc.,  and  the  indictment  charged 
that  tbe  assault  and  beating  were  with  a 
"leather  strap,"  and  upon  that  indictment 
the  court  said : 

"3.  The  sufficiency  of  the  Indictment  is  al- 
so questioned  by  the  defendants,  In  that  It 
does  not  charge  the  crime  for  which  they 
were  tried.  In  tbe  statute  of  1864  the  name 
of  this  crime  is  given  In  the  inder  to  the 
sectloiu  at  the  beginning  of  chapter  43,  of 
which  It  is  a  part,  and  also  on  the  margin 
opposite  section  527,  its  original  number,  as 
'assault,  being  armed  with  a  cowhide,'  and 
was  so  adopted  by  the  Legislature,  and  the 
name  of  the  crime  thus  became  part  of  the 
law  (State  t.  Vowels,  4  Or.  324;  State  v. 
Xease,  4€t  Or.  433,  80  Pac.  897),  and  'assault, 
being  armed  with  a  strap,'  does  not  name  the 
crime  defined  by  this  section.  However,  an 
error  in  the  name  of  the  crime  In  the  pre- 
liminary part  of  the  Information  Is  not  fa- 
tal, it  the  charging  part  Is  sufficiently  spe- 
cific. State  V.  Sweet,  2  Or.  127;  State  v. 
Jarvis,  18  Or.  360,  23  Pac.  251.  But  the 
charge  is,  'did  assault,  strike,  hit,  and  beat 
one  Eillda '  Mitchell  •  ♦  •  with  said 
leather  strap.*  The  allegation  contains  noth- 
ing to  bring  the  strap  within  the  class  of  in- 
struments mentioned  under  'cowhide,  whip, 
stick,  or  like  thing.'  In  Alabama,  under  a 
similar  statute  [Bev.  Code  lS6'i,  S  S672],  pro- 
viding that  an  assault  with  a  cowhide,  stick, 
or  whip,  having  in  his  possession  a  pistol 
with  intent  to  intimidate  an  Indictment  that 
charged  an  assanlt  with  a  rope,  stick,  or 
whip  was  held  sufficient  to  sustain  a  convic- 
tion for  assault,  but  insufficient  if  the  con- 
viction had  beoi  for  the  offense  charged. 
HlgglQbotham  V.  State,  50  Ala,  183.  Where 
the  instrument  used  Is  not  one  of  those  nam- 
ed in  tbe  statute,  then  It  must  be  so  describ- 
ed as  to  bring  It  within  the  class  named. 
Where  a  statute  In  defining  a  crime  com- 
mitted by  use  of  weapons,  mentions  certain 
weapons  'or  other  deadly  weapon,*  It  is  held 
that  those  named  in  the  statute  need  not  be 
described  as  deadly  weapons;  but  If  an- 
other than  those  named  in  tbe  statute  Is  re> 
lied  upon  as  coming  within  the  term  'other 
deadly  weapon,'  It  must  be  so  averred  as  to 
bring  it  within  that  designation.  State  v. 
Sebastian,  81  Mo.  514;  State  v.  Hoffman,  78 
Mo.  256 ;  State  t.  Painter,  67  Mo.  64 ;  State 
V.  Porter,  101  N.  C.  713.  7  S.  E.  902.  The 
language  of  this  statute  is  'with  a  cowhide, 
whip,  stick,  or  like  thing.'    If  the  instrn- 
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ouer  iDscrumenc  reiiea  upon  aa  commg  witn- 
lu  the  term  *or  like  tblQg,'  then  It  must  be  so 
set  forth  as  to  disclose  that  It  Is  a  like  tblnf; 
to  a  cowhide,  whip,  or  8tl<^,  and  it  1b  not 
snfflclent  to  refer  to  It  as  a  leather  strap. 
Therefore  the  Information  Is  Insufficient  to 
chaise  the  crime  defined  by  section  1766,  B. 
&  C.  Comp.,  hut  It  is  sufficient  to  charge  the 
crime  of  assault  and  battery." 

It  will  be  observed  that  this  court  held 
the  Indictment  good  for  assault  and  battery, 
as  the  Alabama  court  did  In  the  case  of  Hig- 
glnbotham  t.  Stat^  50  Ala.  133.  We  think 
it  is  clear  that  under  our  statute,  under  the 
strict  rules  always  applied  In  criminal  plead- 
ing, especially,  where  a  a  felony  la  <Aarged, 
this  defendant  could  not  be  convicted  under 
this  precise  statute;  the  Indictment  charg- 
ing that  the  assault  was  with  "leather  bridle 
reins,"  and  not  charging  that  It  was  with  a 
cowhide,  whip,  or  stick.  In  the  absence  of 
a  charge  in  the  Indictment  that  the  assault 
and  battery  was  with  a  whip,  or  cowhide,  or 
stick,  the  thing  specially  named  in  the  stat- 
ute. It  is  not  possible,  within  the  strictness 
required  by  the  rules  of  criminal  pleading,  to 
uphold  this  indictment  as  a  good  one  for  the 
precise  oCTense  denounced  by  the  statute ;  but 
we  think  it  Is  clear,  as  held  in  the  Oregon 
case  and  Alabama  case,  that  this  Is  a  good 
Indictment  for  common  assault  and  battery. 

It  follows  that  the  judgment  sustaining  the 
demurrer  Is  reversed,  the  demurrer  is  over- 
ruled, the  case  remanded,  and  the  defendants 
will  be  held  to  answer  for  assault  and  bat- 
tery simply. 


STATE  V.  KENNEDY  et  al.   (No.  14,321.) 
(Supreme  Court  of  Mississippi.   Jan.  17,  1910.) 

Cbiminai.  Law  (S  178*)— Fobukb  Jeofabot— - 

Nolle  Prosequi. 

Under  Const.  1890,  S  22,  providing  that 
there  must  be  an  actual  acquittal  or  conviction 
on  the  merits  to  bar  another  prosecution,  a  nolle 
prosequi,  entered  with  the  court's  consent  after 
the  jury  are  impaaeled  and  proof  offered,  is  no 
bnr  to  a  subsequent  indictment  for  the  same 
offense. 

[Ed.  Note, — For  other  cnses,  see  Criminal  Law, 
Cent.  Dig.  fi  328 ;  Dec.  Dig.  $  178.*! 

Appeal  from  Circuit  Court,  Smith  County; 
R.  L.  Bullard,  Judge. 

The  appellees  were  Jointly  indicted  for 
unlawful  cohabitation,  and  put  on  trial,  the 
Jury  impaneled,  and  the  evidence  offered  by 
the  state,  when  the  district  attorney,  in  open 
conrt,  and  with  the  consent  of  the  court,  nol. 
pros'ed  the  case.  Later,  at  «  succeeding 
term  of  the  court,  the  appellees  were  again 
Indicted  for  the  same  offense,  and  to  this  sec* 
oud  Indictment  they  interposed  a  plea  In  bar, 
alleging  former  jeopardy.  To  this  plea  the 
district  attorney  demurred,  and  the  court 


UAYES,  J.  We  only  deem  it  necessary  to 
notice  one  question  Involved  in  tills  case,  and 
that  Is  the  actlmi  of  the  court  In  oTerriiling 
the  demurrer  of  the  state  to  defendant's  plea 
of  former  Jeopardy.  The  conrt  tx^ow  should 
not  have  overruled  the  demurrer  of  the  state, 
since  the  plea 'itself  shows  that  there  bad 
been  no  actual  acquittal  or  conviction  on  the 
merits,  and  this  the  case  flie  state  was 
not  barred  from  further  prosecution.  Sec- 
tion 22  of  the  Constitution  of  1800  expressly 
provides  ttiat  bef<H%  a  person  shall  be  consid- 
ered to  "have  been  once  in  Jeopardy,  so  as  to 
bar  another  prosecution,  there  mnst  be  "an 
actual  acquittal  or  conviction  on  the  merits," 
and  there  had  been  no  such  acquittal  or  con- 
viction. In  the  case  of  Roberts  t.  State.  72 
Miss.  728,  18  South.  481,  In  speaking  of  this 
section  the  court  said:  "It  was  put  Into  the 
Constitution  In  the  Interest  of  dne  and  prop- 
er administration  of  the  criminal  law.  Is  too 
plain  for  construction,  and  means  exactly 
what  it  says." 

The  action  of  the  court  below  In  OTerml- 
ing  the  demurrer  was  error.  So  ordered. 


OA  SET  T.  STATE.   (So.  14,064) 
(Supreme  Court  of  Mississippi.   Jan.  17, 1B10.) 
Criminal  I^w  (8  e40*)— Tbial— Postpoite- 

IIENT. 

A  -postponement  from  late  Saturday  after- 
QOOD  till  Monday  should  liave  been  Kraoted  in 
a  muider  case;  a  witness  for  defendant,  taken 
from  a  sickbed  and  forced  to  attend,  having  been 
so  hysterical  as  to  be  unable  to  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  1515;  Dec  Dig.  §  G49.»j 

Appeal  from  Circuit  Court,  Bolivar  Coun- 
ty: J.  M.  Cflshln,  Judge. 

Walter  Casey  was  convicted  of  murder, 
and  appeals.   Reversed  and  remanded. 

The  appellant  was  Indicted  for  murder. 
He  was  arraigned  on  Friday,  and  on  the 
same  afternoon  the  court  appointed  counsel 
to  defend  him.  A  list  of  witnesses  was  called, 
and  two  of  them  did  not  answer.  Subpcenas 
were  at  once  Issued.  Saturday  morning, 
when  the  case  was  called  for  trial,  these  wit- 
nesses did  not  appear,  and  a  capias  was 
placed  In  the  hands  of  a  deputy  sheriff.  Be 
found  one  of  the  witnesses,  a  woman,  at  home 
claiming  to  be  sick.  He  forced  her  to  get  out 
of  bed  and  attend  the  trial,  but  she  was  so 
hysterical  that  she  was  not  able  to  testify. 
The  defendant's  attorneys  made  a  motion  to 
have  the  case  passed  until  Monday  morning, 
so  as  to  have  the  benefit  of  this  witness'  tes- 
timony. The  motion  was  overruled,  and  de- 
fendant tried  and  convicted,  and  from  a  Jodg- 
ment  imposing  the  death  sentence,  he  appeals. 
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lant  Geo.  Butler,  ABBt  Atty.  Gea.,  tta  the 
State; 

WHITFIELD,  C  J.  Undoubtedly,  under 
the  sbowlng  made  in  tbe  record,  this  case,  In- 
TOlTli^  tbe  life  of  tbe  aiqwllant,  abonld 
have  been  postpoiwd  nntil  Monday  from  late 
Saturday  aftemotni. 

Rereraed  and  remanded. 


FILES  y.  STATBi    (No.  14,303.) 
(Snpreme  Court  of  Mlnlssippl.  Jan.  17,  lOia) 

Blabpheut  (8  3*)— Affidavit. 

An  affidavit  charging  the  nse  of  profane 
language  in  a  public  place  must  allege  tbe  pai^ 
ticular  public  place.  • 

[E^.  Note.— For  other  cases,  see  Blasphemy, 
Cent.  Dig.  |  3 ;  Dec.  Dig.  S  3.*] 

Appeal  from  Circuit  Court,  Itawamba  Coun- 
ty; J.  H.  M3tchell,  Jadge. 

W.  O.  Files  appeals  from  a  conTictlon.  Re- 
versed and  remanded. 

Anderson  ft  Long,  for  appellant  Geo. 
Butler, -Asat  Atty.  Gen.,  for  tbe  State. 

SMITH,  J.  Tbe  demurrer  Interposed  to 
tbe  affidavit  In  the  court  below  should  have 
been  suatalned,  for  the  reason  that  it  (titie 
affidaTft)  foiled  to  designate  tbe  particular 
public  place  where  the  dtfendant  used  the 
alleged  profane  language.  State  t.  Shanks, 
88  Miss.  410,  40  South.  1006. 

Berersed  and  remanded. 


HARDENSTEIN     BRIEN.   (No.  14,215.) 
(Supreme  Court  of  Missiasippt  Jui.  17,  lOlO.) 

1.  Executors  and  Administbatobs  (S  221*)— 
Claim  of  Physician— Evidence. 

Where,  in  an  action  against  an  adminis- 
tiBtor  hj  a  pbysiciBD  for  medical  aerrices  ren- 
dered  the  intestate  in  her  last  illoeas,  two  wit- 
resfiPS  testified  that  the  intestate,  while  the 

ghysician  was  treating  her,  contracted  to  pay 
im  $500  for  his  servicefl,  a  contract  to  pay  him 
$500  was  established. 

[Ed.  Note^For  other  cases,  see  Executors 
and  Administratots,  Cent.  Dig*  S  903>^;  Dec 
Dig.  I  221.*] 

2.  Evidence  (j  355*)  — Pbivate  Books  — Ad- 
mssiBiLrrr. 

Where  a  physician,  when  first  making  his 
visiting  list,  had  no  intention  of  charging  a  pa- 
tient for  -visits,  and  the  entries  in  tbe  list  were 
not  at  the  time  made  with  a  view  of  charging 
the  patient,  but  subsequently  a  contract  to  pay 
the  physician  a  specified  sum  for  his  services 
was  entered  into,  toe  list  was  competent  to  show 
the  data  and  the  nnmber  of  the  visits. 

tEd.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  1 1484 ;  Dee.  Dig.  |  355.  •} 

8.  ElECtJTORS  AND  Administbatobs  (f  437*) — 
Claims— Limitations. 

Under  Code  1906.  8§  2096a,  2110,  3105,  pro- 
viding an  action  shal)  not  be  brought  against  an 
administrator  until  after  six  months  from  date 
of  letters  of  administration,  and  that  an  action 
may  not  be  brought  against  an  administrator 


a  claim  for  medical  services  renderad  an  intes- 
tate during  her  last  illness  la  not  barred  until 
after  four  years  and  six  months. 

[Ed.  Note.— For  other  cases,  sec  Executors 
and  Administratots,  Cent  Dig.  H  1787-1739; 
Dec.  Dig.  8  437.*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; JQO.  N.  Bush,  Judge. 

Action  by  Dr.  A.  O.  Hardenstein  against 
E.  L.  Brten,  administrator  c.  t.  a.  of  Mrs. 
Harper,  deceased.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Plaintiff  had  been  for  many  years  tbe  phy- 
sician of  a  Mrs.  Harper,  the  widow  of  a  phy- 
sician, and  had  attended  her  wltbout  chai^. 
During  her  last  lllnesa,  whldb,  continued  for 
nine  or  ten  uKmtbs,  Mrs.  Harper  stated  to 
blm  in  tbe  presence  of  witnesses  that  she 
wanted  to  pay  him  for  this  last  illness,  and 
he  finally  agreed  to  accept  |600.  H«  never 
made  her  out  a  bill,  and  was  never  paid  any- 
thing prior  to  her  death,  which  occurred  Au- 
gust 2S,  1904.  H«r  will  waa  probated,  and 
the  executor  qualified  September  9,  1904. 
Afterwards  be  resigned  and  was  succeeded 
by  the  appellee,  who  qnalifled  as  administra- 
tor a  t  a.  Sbortly  after  the  death  of  Mrs. 
Harper,  plaintiff  presented  bis  bill  for  $500 
to  the  executor,  and  payment  was  refused. 
Thereafter,  on  March  6, 1009,  he  entered  suit 
against  the  a^lnistrator,  and  filed  an  Item- 
ized daim  for  $572.60,  which  was  after^ 
wards  revised  so  as  to  make  the  amount 
$600.  He  offered  <m  the  trial,  among  other 
proof,  his  visiting  list,  blotters,  and  cash- 
book,  from  which  his  bill  had  been  made  up. 
The  visiting  list,  from  which  a  record  of  bis 
vislits  was  token,  showed  no  charge  of  any 
sort,  but  simply  the  visits  which  he  had 
made  Mrs.  Harper ;  but  it  was  shown  that 
the  reasonable  charge  for  such  Ttslts  was 
$2.50  each,  and  that  they  continued  r^larly 
for  a  period  of  something  like  nine  months. 

After  the  testimony  was  In,  the  defendant 
filed  the  following  motion;  "We  move  the 
court  to  exclude  the  visiting  book  and  other 
books,  ffitcept  cashbook,  offered  In  the  evi- 
dence by  plaintiff,  on  the  ground  It  Is  shown 
by  plaintiff's  own  testimony  that  the  books 
In  qnestlon  do  not  contain  any  charge  against 
tbe  decedent  or  her  estate;  that  the  testi- 
mony of  the  plaintiff  himself  shows  that 
there  were  no  charges  made  against  tbe  de- 
cedent until  after  her  death,  and  that  no 
charges  were  contemplated  to  be  made  by 
him  until  a  very  short  time  before  her  death, 
and  therefore  the  charges  as  made  were  not 
contemporaneous  with  the  memorandum  made 
in  the  books  heretofore  admitted  in  evidence. 
The  defendant  further  moves  to  strike  out  all 
of  plaintiff's  testimony  regarding  the  cor- 
rectness of  the  books  kept,  and  all  of  that 
part  of  the  testimony  relating  to  the  books, 
or  chai^  made  therein,  or  memorandums 


•For  otbsr  csssi  bm  ssms  topic  and  Mctioo  NUMBER  In  Dec.  a  An.  Digs.  1MI7  to  dat^  *  Rtportw  InOaxM 


980 


SO  SOUTHERN  BEPOBTEB. 


(Miss. 


contained  therein*  r^rding  any  charge  made 
agalnet  defendant,  except  In  bo  far  aa  the 
testimony  undertakes  to  Identify  the  book  or 
books.  The  defendant  moves  to  exclude  all 
of  the  testimony  of  plaintiff,  and  asks  for  a 
peremptory  instruction  to  And  for  defendant, 
on  the  ground  that  the  account  sued  on  Is  an 
open  account,  and  began  to  run  before  de- 
cedent's death,  and  was  barred  In  tbree  years 
and  six  months  from  the  last  Item  on  said 
■  account  Defendant  further  moves  to  ex- 
clude all  of  the  testimony  in  support  of  all 
Items  of  the  account  that  appear  to  be  more 
than  three  years  and  six  months  old.  The 
defendant  further  moves  to  exclude  all  of 
thrae  Items  of  the  accounts  that  appear  to 
be  more  than  four  years  and  six  months  old, 
and,  further,  because  the  basis  of  the  account 
herein  sued  on  Is  a  gift,  and  is  not  sound  In 
contract"  This  motion  was  sustained,  and 
a  peremptory  Instruction  granted  for  defmd- 
ant  and  from  a  Judgment  thereon  this  appeal 
is  prosecuted. 

The  provisions  of  the  Code  of  1906  on  the 
subject  of  suits  against  executors  or  admin- 
istrators Is  found  In  the  following: - 

"Sec.  2110.  The  presentation  of  a  claim, 
and  having  It  probated  and  registered  as  re- 
quired by  law,  shall  stop  the  running  of  the 
general  statute  of  limitations  as  to  such 
claim,  whether  the  estate  be  solvent  or  In- 
solvent" 

."Sec.  2096a.  A  suit  or  action  shall  not  be 
brought  against  an  executor  or  administra- 
tor until  after  the  expiration  of  six  months 
from  the  date  of  letters  testamentary  or  of 
administration." 

"Sec.  3105.  An  action  or  scire  facias  may 
not  be  brought  against  any  executor  or  ad- 
ministrator upon  any  Judgment  or  other 
cause  of  action  against  his  testator  or  intes- 
tate, but  within  four  years  after  the  quail- 
flcatlon  of  such  ^ecutor  or  administrator." 

Bmnlut  &  Hlrsch,  for  appellant  McLau- 
rin,  Armlstead  &  Brlen,  for  appellee. 

WHITFIELD,  C.  J.  The  effort  to  show 
that  the  amount  Mrs.  Harper  agreed  to  pay 
Dr.  Hardenstein  for  services  to  her  In  .her 
last  Illness,  'to  wit,  the  sum  of  $500  was  a 
gift  merely,  under  the  testimony,  is  prepos- 
terous. The  testimony  of  Mrs.  James  Sear- 
les  and  the  testimony  of  Miss  Penelope  Han- 
ney  disposes  of  this  contention  completely. 
Mrs.  Searles  states  that  Mrs.  Harper  said, 
touching  this  subject:  "I  have  paid  him  noth- 
ing for  this  [that  Is,  services  for  about  16  to 
IS  years  previously];  but  in  this  last  Illness, 
which  has  run  over  so  many  montlis,  he  has 
come  to  see  me  80  often  by  day  and  nlgb^ 


any  hour  in  the  night  he  was  sent  for,  tliat 
he  must  be  paid  for  this.  I  feel  the  obliga- 
tion Is  too  great  to  be  passed  over,  and  I  f  eei 
I  must  pay  him  for  this."  Miss  Penelope 
Hanney  testifies  on  the  same  subject  (see  rec- 
ord, pages  65  and  66)  as  follows:  "A.  Well, 
one  day  she  said  to  him.  Just  about  a  few 
days  after  she  made  her  will,  that  she  want- 
ed to  pay  him  something  for  his  services,  as 
he  had  been  good  and  kind  to  her,  and  she 
said  to  him,  'Make  out  a  bill  for  me.  Doc- 
tor,' and  he  said,  'Oh.  no,  Mrs.  Harper;  I 
cannot  make  out  a  bill;  I  don't  want  to,  be- 
cause you  are  the  widow  of  a  physician,  and 
I  won't  think  of  doing  such  a  thing,'  and  she 
referred  to  it  again,  and  said,  'Have  yon 
made  out  that  blU?*  and  he  said,  *No;  I 
have,  not  made  out  any  bill,'  and  she  said. 
'I  want  the  thing  settled  right  now;  have 
you  made  out  any  bill?*  and  he  said.  'Xo; 
I  told  you  I  was  not  going  to  make  out  any 
bill,'  and  she  said,  'I  want  to  give  yon  some- 
thing; will  a  thousand  dollars  do?  and  be 
said,  'I  would  not  think  of  asking  that  much.' 
and  she  said,  'How  will  $500  do?  and  be 
said,  'All  right  I  will  take  that' "  This  con- 
stituted a  distinct  contract  supported  by  a 
valuable  consideration,  to  wit,  fbe  services 
ln,tbe  last  Illness. 

^r.  Howard  testified  that  the  customary 
and  reasonable  charge  for  a  visit  of  a  doctor 
in  VIcksburg  was  $2.50.  The  visiting  list  of 
Dr.  Hardenstein  contains  no  amount  but  seta 
out  the  dates  of  his  visits,  and  the  number 
of  them.  It  Is  true  that  when  Dr.  Harden- 
stein first  made  this  "visiting  list"  he  had 
no  Intention  of  charging  Mrs.  Hai^r  any- 
thing, and  the  entries  in  that  list  were  not 
at  that  time,  made  with  a  view  of  charging 
her.  But,  from  the  moment  he  made  the  con- 
tract with  her  to  accept  $500  for  all  bis  serv- 
ices during  her  last  illness,  he  of  course  re- 
lied up<Mi  these  entries  from  that  time  for- 
ward as  showing  the  dates  of  the  visits  and 
number  of  them,  and  the  list  was  competent 
for  that  purpose  from  and  after  the  making 
of  the  contract.  He  should  have  been  per- 
mitted to  recover  on  the  testimony  In  this 
case  to  the  extent  of  the  contract,  to  wit 
$500.  > 

It  seems  that  the  court  below  gave  the 
charge  to  find  for  the  defendant  upon  the 
theory  that  the  claim  Is  barred  by  the  stat- 
ute of  limitations.  The  simple  reading  of 
sections  2110,  2096a,  and  3105  of  the  Anno- 
tated Code  of  1906  makes  It  clear  that  the 
claim  would  not  have  been  barred  until  after 
the  expiration  of  four  years  and  six  months. 

The  court  was  manifestly  in  error  to  giv- 
ing a  peremptory  Instructloo. 

Beversed  and  remanded. 
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CITY  OF  GREENWOOD  t.  WEAVEE. 
(No.  14,288.) 
(Supreme  Court  of  Mississippi.  Jan.  17,  1910.) 

1.  Criminal  Law  (I  1134*)— AppaAir^Moor 
Question  B. 

Tbe  court  on  appeal  vlU  not  ducDM  a  ques- 
tion not  essential  to  a  dlqmBltlon  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  {  1134.*] 

2.  Oriuinai,  Law  (J  1105*)— Appeal— Recobd 

— CEBTinCATION— DlSMIBSAL. 

Code  1906,  S  85,  providing  that  the  justice 
of  the  peace,  mayor,  or  police  justice  from  whose 
decision  an  appeal  is  taken  shall  transmit  a 
certified  copy  of  the  record,  contemplates  that 
the  record  shall  be  certified  to  by  the  justice  of 
the  peace,  mayor,  or  police  jusuce,  and  a  cer- 
tification t>y  another  person  la  InsufBcient,  and 
an  appeal  not  certified  to  as  required  by  tbe 
statute  is  properly  dismissed. 

fEd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  2887;  Dec.  Dig.  S  1106.*) 

Appeal  from  Circuit  Court,  Leflore  County; 
J.  M.  Cashln,  Judge. 

Jesse  Weaver  was  prosecuted  by  the  City 
of  Greenwood  for  carrying  a  concealed  wea- 
pon. From  a  judgment  of  the  circuit  court 
dlsmlBsing  an  appeal,  the  City  of  Greenwood 
appeals.  AfBrmed. 

E.  T.  Hughaton  and  Geo.  Butler,  Asst.  Atty. 
Gen.,  for  appellant  Gardner  &  Whltttngton, 
for  appdlee. 

MATES,  J.  In  the  argtimmt  of  this  case 
we  are  Invited  to  pass  upon  questions  not 
necessarily  InvolTed  in  the  deci^on.  We  de- 
cline to  discuss  any  question  not  essential 
to  a  dtavmltion  of  this  case,  and  confine 
onrselTea  to  the  single  question. 

Section  85,  Code  of  1006,  provides  that: 
"Th^  Justice  of  the  peace,  mayor  or  police 
justice  of  any  cit7>  town  or  village  from 
whose  dedslon  an  appeal  shall  be  ta^m, 
shall  at  once  transmit  to  the  clei^  of  that 
court  a  certlfled  copy  of  the  record  of  the 
proceedings,"  etc.  This  section  clearly  con- 
templates that  the  record  shall  be  certlfled  to 
by  the  justice  of  the  peace,  mayor,  or  police 
justice;  and,  this  belog  the  requirement  of 
the  statute,  the  wrtlflcatton  by  any  other 
person  does  not  answer  the  requirement  of 
the  statute. 

The  appeal  was  not  certlfled  to  as  required 
by  law,  and  we  think  the  action  at  the  court 
In  dlsmlBBlng  the  appeal  proper,  and  the  ac- 
tion of  the  court  below  in  so  holding  is  ap- 
proved. 


LIZANO  V.  CITY  OF  PASS  CHRISTIAN. 
(No.  14.370.)' 
(Supreme  Conrt  of  Mississippi.   Jan.  17,  1910.) 

1.  MtJNICIPAI,  COBPOBATIONS  (8  111*)— REMOV- 
AL OF  OFFICBB— VaLIDITT  OP  Obdisasck— 
COirTOBlUTT  TO  CONSTITUTION  ANO  STAT- 
UTES. 

A  city  ordinance,  purauBut  to  Code  190(i.  g 
8382,  providing  "for  the  impeachment  and  re- 


moval of  elective  officers'*  for  willful  neglect  of 
duty  or  misdemeanor  in  office,  which  does  not  le* 
quire  an  indictment  and  conviction  of  rach  of- 
ficer as  a  condition  of  removal,  as  provided  by 
Const.  1890,  S  175.  Is  void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
GoTj^orations,  Cent  Dig.  S  246;   Dec.  Dig.  § 

2.  Municipal  Corporations  (5  183*)  — Ke- 
HOVAL  OF  "Pdblio  Officer'*— Conditions 
— Cnr  Marshal. 

A  city  marshal  elected  by  the  people  is  a 
"public  officer,**  within  Const.  1890,  S  175,  pro- 
viding tba.t  such  officer  shall  not  be  removed 
from  office  for  wlUfol  neglect  of  duty  or  misde- 
meanor in  office,  except  on  an  indictment  and 
conviction. 

[E6.  Note. — For  other  cases,  see  MunicipaJ 
C^pomtions,  Cent  Dig.  $  477;   Dec  Dig.  i 

For  other  definitions,  see  Worda  and  Phrases, 
vol.  8,  pp.  7772.  7n3;  vol.  6,  pp.  4833-4961 ; 
vol.  8,  p.  7787.J 

Appeal  from  Circuit  Ck)ur^  Harrison  Coun- 
ty; W.  H.  Hardy,  Judge. 

"To  be  oflaclally  reported." 

Proceedings  by  the  City  of  Pass  Christian 
against  F.  P.  Llzano  for  removal  of  defend- 
ant from  the  office  of  dty  marshal.  From 
the  judgment  of  removal,  defendant  appeals. 
Reversed. 

J.  H.  Mlze,  for  appellant  Jno.  J.  Cnztla, 
for  appellee^ 


MAYES,  J.  As  the  law  now  stands,  in  so 
far  as  It  authorizes  a  removal  of  this  charac- 
ter of  public  officer,  section  175  of  the  Con- 
stitution of  1890  of  the  state  provides  the 
exclusive  mode,  where  the  removal  Is  sought 
on  a  charge  of  willful  neglect  of  duty  or  mis- 
demeanor In  office.  Under  the  above  section 
the  sine  qua  non  to  removal  Is  presentment 
or  Indictment  by  the  grand  jury  and  convic- 
tion before  there  can  be  any  removal  on  ac- 
count of  the  things  named  In  the  above  sec- 
tion, to  wit,  willful  neglect  of  duty  or  misde- 
meanor in  office.  The  appellant  Is  a  city 
marshal,  elected  by  the  popular  vote  of  the 
city,  and  the  mayor  and  board  of  aldermen 
are  seeking  to  Impeach  and  remove  him  be- 
cause of  willful  neglect  and  misdemeanor  In 
office,  the  very  causes  which  tbe  Constitution 
names  In  the  above  sectloh,  and  which  it  pro- 
vides as  causes  for  removal  only  when  the 
officer  has  been  presented  or  indicted  by  a 
grand  jury  and  convicted.  The  mayor  and 
'board  of  aldermen  have  not  proceeded  In  the 
way  required  by  the  Constitution,  but  are 
proceeding  virtue  of  an  ordinance  passed 
under  the  authority  of  section  3332  of  the 
Code  of  1906,  which  gives  the  municipality 
power  to  pass  ordinances  providing  "for  the 
Impeachment  and  removal  of  elective  offi- 
cers," etc.,  and  undertake  to  remove  the  mar- 
shal without  Indictment  and  conviction. 

We  do  not  deem  it  necessary  to  set  out 
here  the  ordinance  passed  by  the  mayor  and 
board  of  aldermen  under  this  section  of  tbe 
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statute.  Suffice  It  to  say  that  the  ordinance 
does  not  conform  to  the  requirements  of  the 
BectioQ  of  the  Constitution  In  question,  In 
that  It  provides  for  the  removal  without  In- 
dictment, trial,  and  conviction,  and  Is  there- 
fore a  nullity.  While  the  Legislature  gave 
the  power  to  the  municipality  to  pass  ordi- 
nances for  the  Impeachment  and  removal  of 
elective  officers,  etc.,  of  course  the  Legisla- 
ture did  -  not  Intend  that  the  municipality 
should  pass  an  ordinance  conflicting  "with  the 
Constitution  of  the  state.  We  shall  not  un- 
dertake  to  name  all  the  persons  engaged  In 
a  public  employment  who  are  "public  offi- 
cers" within  the  meaning  of  section  175  of 
the  Constitution  of  1890,  hut  -we  deal  with 
the  case  now  before  us,  and  do  not  hesitate 
to  say  that  a  city  marshal,  elected  by  the 
people  as  their  officer.  Is  a  "public  officer," 
within  the  meaning  of  this  constitutional 
provision.  In  the  case  of  Moore  v.  State,  45 
South.  866,  it  appears  that  Moore'  was  the 
city  marshal  of  Senatobla,  and  was  charged 
by  affidavit  before  a  Justice  of  the  peace  with 
malfeasance  in  office,  fined,  and  removed 
from  office;  but  this  court  held  that  the  con- 
viction, €ven  before  a  Justice  of  the  peace, 
would  not  warrant  the  removal  of  the  mar- 
shal by  him,  because  the  Constitution  requir- 
ed that  there  should  be  a  grand  Jury  present- 
mentor  Indictment  and  conviction  before  re- 
moval. The  rule  announced  here  Is  the  rule 
which  this  court  has  heretofore  declared  In 
the  case  of  Ex  parte  Lehman,  60  Miss.  967, 
tlyde  V.  State,  52  Miss.  665,  and  the  cases 
therein  cited. 

But  It  is  argued  that  the  decision  In  those 
eases  only  applied  to  constitutional  offices, 
and,  since  the  city  marshal  Is  not  a  constitu- 
tional officer,  these  cases  have  no  applica- 
tion. We  do  not  think  there  is  anything  In 
this  contention.  Section  175  applies  to  "all 
public  officers,"  and  the  city  marshal  Is  cer- 
tainly a  "public  officer,"  within  the  meaning 
nf  the  Constitution.  It  should  be  a  serious 
thing  to  remove  from  office,  before  the  ex- 
piration of  his  term,  any  officer  whom  the 
people  have  selected  to  govern  them.  It  was 
designed  by  the  Constitution  to  make  it  a 
serious  thing.  Unless  there  is  immediate  and 
serious  cause,  the  ballot  is  Intended  to  be  the 
method  of  removal,  and  It  was  not  the  pur- 
pose of  the  Constitution  makers  that  the  will 
of  the  people  should  be  thwarted  by  parti- 
sans, but  that  removals  should  only  be  made 
by  calm  Judicial  Investigation,  and  only  after 
conviction.  This  method  is  safe,  and  should 
and  must  be  pursued  as  the  Constitution  re- 
quires. We  are  not  to  be  understood  as  inti- 
mating that  the  mayor  and  board  of  alder- 
men were  moved  by  any  but  the  most  Impar- 
tial motives  In  attempting  to  remove  appel- 
lant, but  we  are  merely  discussing  the  rea- 
sons for  the  law  In  Its  application  to  this 
case. 

Reversed  and  remanded. 


WILSON  V.  TOWN  OP  HANSBORO. 
(No.  13,883.) 
(Supnme  Court  of  UiBsisslppL   Jan.  17,  IdlO.) 

1.  Afpku.  and  Bbbob  (I  872*)  —  Bxvibw  — 

Scope  and  Extent  in  Generai.. 

On  appeal  from  a  judgment  dismiBsing  a 
case,  with  a  writ  of  procedendo  to  the  major's 
court,  no  review  can  be  had  of  the  questioo  of 
the  court's  power  to  correct  a  former  judgment 
OTerruling  a  demurrer,  and  In  lieu  thereof  enter 
a  judgment  sustaining  IL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3513 ;  Dec.  Dig.  S  872.*] 

2.  APPEAL  AND  EbBOB  ({  S01*>— LTiSUISSAZ/— 

Hearinq. 

The  court  has  no  power  to  disTniss  a  case  on 
appeal  and  order  a  writ  of  procedendo  to  Lsaue, 
without  calling  the  appellant  and  giving  huo  an 
opportunity  to  defend. 

_[Bd.  Note^-for  other  case*,  see  Appeal  and 
Error,  Cent.  Dig.  |  3161;  Dec  DiiTl  801.»J 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty;  W.  H.  Hardy,  Judge. 

Action  between  G.  K.  Wilson  and  the  Town 
of  Hansboro.  From  an  adverse  Judgment. 
G.  E.  Wilson  appeals.  Reversed  and  re- 
manded. 

E.  M.  Barber,  for  appellant  Geo.  Butler, 
Asst  Atty.  Gea.,  for  appellee. 

MAYES,  J.  The  question  of  Thetber  or 
not  the  court  bad  the  power  to  correct  a 
former  Judgment  oyermllng  the  demurrer, 
and  In  lien  thereof  enter  a  Judgmmt  sustain- 
ing same,  la  to  no  way  InvoWed  In  this  ap* 
peal.  The  action  of  the  court  on  that  qae»- 
tlon  is  not  brought  In  review  by  the  appeal, 
since  no  appeal  was  ever  prosecuted  there- 
from. The  Judgment  appealed  from  Is  the 
judgment  dismissing  the  case,  with  a  writ  of 
procedendo  to  the  may orV  court  Befrae  tbe 
court  had  the  power  to  dismiss,  and  order 
the  writ  of  procedendo  to  issu^  It  was  neces- 
sary that  appellant  called  and  given  an 
opportunity  to  defend.  The  record  nowhere 
shows  that  this  was  done.  So  far  as  the  rec- 
ord shows,  it  appears  that  the  court  without 
calling  appellant's  case  for  trial,  dismissed 
the  appeal,  and  issued  a  writ  v.f  procedendo  to 
tbe  court  below,  and  In  doing  this  we  tbink 
the  court  erred. 

Reversed  and  remanded. 


HAGGET  v.  CITY  OF  nATTIESBURG. 
(No.  14,281.) 
(Supreme  Court  of  Mis^ippl.   Jan.  10;  lOlOi) 

Appeal  from  Circuit  Court,  Forrest  County; 
O.  A.  McLean,  Judge. 

Action  between  Emma  Haiit^t  and  the  City  of 
Hattiesburg.  From  the  Judmnent.  Hag^c  ap- 
peals. Dismissed  for  want  of  prosecution. 

Geo.  Butler,  Asst  Atty.  Gen.,  for  the  ap- 
pellee. 

PER  CURIAM.  iMsmissed  for  want  of  pros- 
ecution. 


*For  otb«r  caaei  ■««  lams  topic  ud  awtloa  NUUBER  la  D«.  ft  Am.  Digs.  1907  to  lUtc,  ft  tteporUr  IsdoM 


Digitized  by 


Google 


(Supreme  Coart  ot  MisBisaippi.   Jan.  17,  1910.) 

Appeal  from  Chancery  Conrt,  Lowndes  Coun- 
ty:  J.  F.  McCool,  Chancellor. 

Action  between  the  Southeastern  Lime  & 
Cement  Company  and  Kelly,  Pope  &  Bather  and 
others.  From  the  Jndgmeat,  uie  company  ap- 
peals. Affirmed. 

Newnan  Cayce,  for  appellant.  William  Bald- 
win, for  appellees. 

PER  OnBIAH.  Affirmed. 


ALABAMA  ft  V.  RT.  OO.  t.  W.  R.  LUCKBTT 

ft  CO.    (No.  14.222.) 
(Supreme  Coart  of  Mississippi.    Jan.  17,  1910.) 

Appeal  from  Circuit  Court,  Warren  County; 
Jno.  N.  Buflh,  Judge. 

Action  between  the  Alabama  &  Vicksburg 
Railway  Company  and  W.  R.  Uickett  ft  Co. 
From  the  Jadgment,  the  railway  company  ap- 
peals. Affirmed. 

MeWillie  ft  Thompson,  for  appellant.  Mc- 
Laaxin,  Armi stead  ft  jBrien,  for  appellees. 

PBR  CURIAM.  Affirmed. 


c 

POSTAL  TEXiEGRAPH  GABLE  CO.  T. 
DANIEL.    (No.  14,213.) 
(Supreme  Court  of  Mississippi.   Jan.  17,  1910.) 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  H.  Potter,  Judge. 

Action  between  the  Postal  Telegraph  Cable 
CJompany  and  W.  J.  Daniel.  From  the  judg- 
ment, the  company  appeals.  Affirmed. 

W.  B.  Harper,  for  appellant.  Alexander  ft 
Alexander,  for  appellee. 

PBR  CURIAM.  Affirmed. 


WARREN  COUNTT  t.  ALABAMA  ft  V.  RT. 

CO.    (No.  14,194.) 
(Supreme  Court  of  Mississippi.   Jan.  17,  1910.) 

Appeal  from  Chancery  Court,  Warren  Coun- 
ty: J.  S.  Hicka,  Chancellor. 

Action  between  Warren  County  and  the  Ala- 
bama &  Vicksburg  Railway  Company.  From 
the  judgment,  Warren  County  appeals.  Affirm- 
ed. 

Bryson  ft  Dabney,  for  appellant.  McWiUie  & 
Thompson,  for  appellee. 

PER  CURIAM.  Affirmed. 


GRIFFIN  «t  al.  t.  MAYOR,  ETC.,  OF  CITY 

OF  COLUMBUS.   (No.  14,106.) 
(Supreme  Ctourt  of  Mississippi.   Jan.  17,  1910.) 

Appeal  from  Circuit  Court,  Lowndes  County ; 
J.  L.  Buckley,  Judge. 

Action  between  O.  R.  Griffin  and  R.  C.  Mc- 
Clanahan  and  the  Mayor  and  Cit^  Council  of 
Oolumbug.  From  the  judgment,  Gnffin  and  Mc- 
Clanahan  appeal.  Affirmed. 

Betta  ft  Sturdivant,  for  appellants.  £1.  T. 
Sykes,  for  appellee. 

PER  CURIAM.  Affirmed. 


^aupreme  (joun  oc  iuiBsissippi.    jan.  xi,  xuvj-j 

Appeal  from  Circuit  Court,  Harrison  Conn* 
ty;   W.  H.  Hardy,  Judge. 

Action  by  the  State,  on  the  relation  of  J.  B. 
Stirling,  Attorney  General,  against  E.  J.  Adam, 
Mayor  of  the  City  ot  Pass  Christian.  Judg- 
ment for  defendant  and  the  State  appeals.  Af- 
firmed. 

J.  H.  Mise,  for  appellant  Dodds  ft  Leathers, 
for  appellee. 

PER  CURIAM.  Affirmed. 


COLLINS  T.  STATE.   (No.  14,099.) 
(Supreme  Court  of  Missisflippi.   Jan.  17,  1910.) 

Appeal  from  Circuit  Court,  Yalobusha  C>>nn- 
ty :  Sam  C.  Cook,  Judge. 

George  Collins  was  convicted  of  an  unlaw- 
ful sale  of  liquor,  and  appeals.  Affirmed. 

Wm.  F.  Hamilton  and  A.  A.  Hammond,  for 
appellant    Creo.  Butler,  Aast  Atty.  Qen.,  tor 

the  State. 

PER  CURIAM.  Judgment  affirmed. 


HEMPHILL  Y.  STATE.    (No.  14,076.) 
(Supreme  Court  of  Mississippi.   Jan.  17,  1910.) 

Appeal  from  Circnit  Court,  Simpson  County ; 
R.  L.  Bullard,  Judge. 

Wilburn  Hemphill  was  convicted  of  crime,  and 
appeals.  Affirmed. 

Flowed,  Fletcher  ft  Whitfield,  for  appellant 
Geo.  Butler,  Asst.  Atty.  <3en.,  for  the  State. 

PER  CURIAM.  Affirmed. 


CALDWELL  v.  CITY  OF  KOSCIUSKO. 
(No.  13,9G5.) 
(Supreme  Court  of  Mississippi.   Jan.  17,  1910.) 

Appeal  from  Circuit  Court,  Attala  CJounty; 
G.  A.  McLean,  Judge. 

Bob  Caldwell  was  convicted  of  violating  an 
ordinance  of  the  City  of  Kosciusko,  and  appeals. 

affirmed. 

Luckett  &  Ouyton,  for  appellant  Geo.  But- 
ler, Asst.  Atty.  Gen.,  for  appellee. 

PER  CURIAM.  Affirmed. 


LYLE  v.  STATE.   (No.  14,300.) 
(Supreme  Court  of  Mississippi.   Jan.  17,  1910.) 

Appeal  from  Circuit  Court  Scott  Ck>unty; 
R.  L.  Bullard.  Judge. 

Joe  Lyle  was  convicted  of  carrying  a  con- 
cealed weapon,  and  appeals.  Affirmed. 

McKay  ft  Triplett,  for  appellant.  Geo.  But- 
ler, Asst  Atty.  Gen.,  for  the  State, 

PER  CURIAM.  Affirmed. 


ALABAMA  &  V.  RY.  CO.  v.  HURST. 

(No.  14.221.) 

(Supreme  Court  of  Mississippi.    Jan.  24,  1910.) 

Appeal  from  Circuit  Court,  Warren  County; 
Jno.  N.  Bufili,  Judge. 
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Action  between  J.  N.  Hunt  and  the  Alabama 
A  TicksbuK  Railway  Company.  From  the 
judgment,  toe  railway  company  appeals.  Af- 
firmed. 

McWillie  &  Thompson,  for  appellant.  S.  S. 
Hudson,  for  appellee. 

PER  CURIAM.  Affirmed. 


WILLIAMS  et  al.  t.  CITT  OP  TUPELO. 
(No.  14,315.) 
(Supreme  Court  of  Mississippi.   Jan.  24,  1910.) 

Appeal  from  Circuit  Court,  Lee  County ;  J. 
H.  Mitchell,  Judge. 

James  and  Neal  Williams  were  convicted  of 
violating  an  ordinance  o£  the  City  of  Tupelo, 
and  appeal.  Affirmed. 

Geo.  H.  Hill,  Jr.,  and  Clayton,  Mitchell  & 
Clayton,  for  appellants.   Anderson  &  Long,  for 

appellee. 

PER  CURIAM.  Affirmed. 


WESTERN  UNION  TELEGRAPH  Ca 

CHEAIRS.   (No.  14,161.) 

(Supreme  Court  of  Mississippi.   Jan.  24,  1910.) 

against  the  Western  Union  Telegraph 
Judgmeu' 
Affirmed. 


al  from  Circuit  Court,  Marshall  County; 
Roane,  Judge. 


Action  by  A.  M.  Cheairs,  edministratriz. 
Judgment  for  plaintiff,  and  defendant  appea 


Fant  &  Fant,  for  appellant 
appellee. 

PER  CURIAM.  Affirmed. 


Company. 
L.  A.  Smith,  for 


CURTIS  T.  STATE.   (No.  14,142.) 
(Supreme  Court  of  MississIppL   Jan.  24,  1910.) 

Appeal  from  Circuit  Court,  Amite  County: 
M.  H.  Wilkinson,  Judge. 

Joe  Curtis  was  convicted  <A  murder,  and 
peals.  Affirmed. 

Eugene  Gerald  and  J.  T.  Lowry.  for  appel- 
lant.   Geo.  Butler,  Asst.  Atty.  Gen.,  for  the 

State. 

PER  CURIAM.  Affirmed. 


YAZOO  &  M.  V.  R.  CO.  T.  BALL  et  al. 

(No.  14,290.) 
(Supreme  Court  of  Mississippi.   Jan.  24,  1910.) 

Appeal  from  Circuit  Court,  Chrroll  County; 
G.  A.  McLean,  Judge. 

Action  between  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company  and  Louis  Ball  and  oth- 
ers. From  the  judgment,  the  railroad  company 
appealed.  Affirmed. 

Gardner  &  Whittingtou  and  Mayes  &  Long- 
etreet.  for  appellant.  Wm.  C.  McLean  and 
Pollard  &  Hamner,  for  appellees. 

PER  CURIAM.  Affirmed. 


YAZOO  &  M,  Y.  B.  CO.  t.  WHKBIiBB. 
(No.  14,201.) 
(Supreme  Conrt  of  MlBsissippL   Jan.  2^  1010.) 

Appeal  from  Circuit  Court,  Warren  Coonty; 
Jno.  N.  Bush,.Ju^e. 

Action  between  R.  S.  Wheeler  and  the  Yazoo 
&  Mississippi  Valley  Railroad  Company.  From 
the  judgment,  the  railroad  company  appeals. 
Affirmed. 


Mayes  &  Longstreet,  for  appellant. 
Fox  &  Canlzaro,  for  appellee. 

PER  CURIAM. '  Affirmed. 


Henry. 


LEHARDY,  THESMAB  &  CO.  v.  ST.  LOUIS 

&  S.  F.  B.  CO.   (No.  14,162.) 
(Supreme  Court  of  MisslssippL   Jan.  24,  1910.) 

Appeal  from  Circuit  Court,  Marshall  County; 
W  A.  Roane,  Judge. 

Action  between  Lehardy,  Thesmar  ft  Co.  and 
the  St  Louis  ft  San  Frsndsco  Railroad  Com- 

Stny.  From  the  judgment  Lehardy,  Thesmar  & 
0.  appealed.  Affirmed. 

L.  A.  Smith,  for  appellants.  Fant  &  Fan^ 
for  appellee. 

PER  CURIAM.  Affirmed, 


YAZOO  ft  M.  T.  R.  CO.  v.  G.  BANES  &  CO 

(No.  14.170.) 
(Supreme  Court  of  Mississippi.   Jan.  24,  1910.) 

Appeal  from  Circuit  Court,  Tunica  County; 
Sam  C.  Cook,  Judge. 

Action  between  tbe  Yasoo  ft  Mississippi  Val- 
ley Railroad  Company  and  6.  Banks  ft  Co- 
From  the  judgment,  tne  zallroad  company  ap- 
peals. Affirmed. 

Mayes  ft  Longstreet  tot  appellant    J.  T. 

Lowe,  for  appellees. 


PER  CURIAM.  Affirmed. 


SLACK  r.  HBBDON  et  al.   (No.  14,201.) 
(SiK>reme  Court  of  Mississippi.  Jan.  24,  IdlO.) 

Appeal  from  Circuit  Court,  Coahoma  County ; 
Sam  C  Cook,  Judge. 

Action  between  J.  D.  Slack  and  B.  B.  Heb- 
doQ  and  others.  From  the  judgment  Slack  ap- 
peals. Dismissed. 

Maynard  ft  Fitzgerald,  for  appellant  O.  G. 
Johnston,  for  appellees. 

PEB  CURIAM.   Appeal  dlamissed. 


BAY  POINT  MILL  CO.  v.  SAUNDERS  et  al. 
(Supreme  Court  of  Florida.     Dec.  14,  1909- 
Rehearing  Denied  Jan.  25,  1910.) 

1.  Injunction  (8  35»)— Trespabs— Occopan- 

CT  Undee  Claim  of  Title. 

Exclusive  occupancy  of  land  under  claim 
of  title,  and  the  actual  boxing  of  the  piue  tim- 
t>er  thereon  in  good  faith  for  any  considemble 
length  of  time,  is  possession,  and  sufficient  to 
sustain  an  in^anctiou  against  irreparable  injnry 
to  the  premises  by  another  who  subsequently 
enters  without  good  title. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  77;  Dec.  Dig.  {  35.»] 
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2.  IiTjun'ciioK     S8*)  — noBPAU— Ourmro 

Tdcbeb. 

In  a  Kilt  to  enjoin  the  cntting  and  movlns 
of  timber  from  land  valuable  diiefiy  for  the 
timber,  where  the  complaiDants  allege,  'that  they 
are  the  owners  in  fee  simple  and  are  in  posses- 
sion or'  the  land,  and  the  answer,  not  under 
oath,  admits  that  one  of  the  complainants  "caus- 
ed men  to  enter  upon  and  trespass  upon  said 
land,  and  box  part  of  the  pine  timber  on  said 
land,  but  erected  no  structure  .upon  the  said 
land,  and  the  defendant  denies  that  the  plain- 
tiff boxed  or  caused  to  be  boxed  all  the  timber 
on  said  land,"  and  neither  complainants  nor 
defendant  ahovs  good  paper  or  other  title  or 
ri^ht  to  the  pfHsession  of  the  laud,  a  decree  en- 
joining the  defendant,  and  reserving  to  defend- 
ant "the  ri^t  to  instltate  such  action  at  law 
as  it)  may  be  advised  to  recover  possession  of 
the  said  premises."  will  not  be  reversed,  no  er- 
ror of  law  aitpearing. 

tEd.  Note.— For  other  cases,  see  Injunction. 
Gent.  Dig.  H  86-90;  Dee.  Dig.  |  S8.«] 

(Syllabus  by  the  Court.) 

In  Banc.  Appeal  from  Circuit  Conrt,  San- 
ta Rosa  County ;  J.  E.  Wolfe,  Judge. 

Solt  by  D.  R.  Saunders  and  others  against 
the  Bay  Point  MUl  Company.  Decree  for 
complainants,  and  defendant  aj^als.  Af- 
firmed. 

Sullivan  lb  SulIiTan,  for  ai>pellant  Max- 
well &  Reeves,  for  appellees. 

WHITFIELD,  C.  J.  The  appellant  was 
enjoined  from  cutting  and  removing  timber 
from  certain  described  land  as  to  which  the 
complainants  allege  "that  they  are  the  own- 
ers in  fee  simple  and  are  In  possession  or' ; 
■  but  the  decree  reserved  to  the  defendant  "the 
right  to  Institute  such  action  at  law  as  It 
may  be  advised  to  recover  possession  of  the 
said  premises."  The  answer  of  the  defend- 
ant under  Its  corporate  seal  admits  that  the 
land  is  valuable  chiefly  for  Its  timber,  and 
that  one  of  the  plaintiffs  "caused  men  to 
enter  upon  and  trespass  upon  said  land,  and 
box  part  of  tbe  pine  timber  on  said  land,  but 
erected  no  structure  upon  tbe  said  land,  and 
the  defendant  denies  that  the  said  Saunders 
boxed  or  caused  to  be  boxed  all  the  timber 
on  said  land."  The  answer  also  denies  the 
title  and  possession  of  the  complainants  as 
alleged,  and  denies  that  It  unlawfully  en- 
tered upon  the  land,  but  admits  that  It  en- 
tered without  authority  from  complainants, 
as  It  had  legal  right  to  do  under  an  averred 
authority  from  third  parties  as  the  owners 
In  fee  of  the  land.  Neither  party  showed  an 
apparently  good  paper  or  other  title  to  or 
right  to  the  possession  of  the  land.  Under 
these  circumstances  tbe  court  will  not  be 
held  In  error  for  enjoining  the  defendant, 
reserving  to  It  the  right  to  proceed  at  law  to 
recover  possession  If  entitled  thereto.  Ex- 
clusive occupancy  of  land  under  claim  of  ti- 
tle, and  tbe  actual  boxing  of  the  pine  timber 
thereop  in  good  faith  for  any  considerable 
length  of  time,  Is  i>osse8sIon,  and  sufficient 
for  an  Injunction  against  Irreparable  Injury 


to  the  premises  by  another  who  subsequently 
enters  without  good  title ;  and  the  court  may 
properly  leave  the  question  of  title  to  the 
law  courts.  See  Richbourg  v.  Rose,  53  Fla. 
173,  44  South.  69,  125  Am.  St.  Rep.  1061; 
Reddlck  V.  Meffert,  32  Fla.  409,  13  South. 
894;  Erhardt  v.  Boaro,  113  U.  S.  537,  5  Sup. 
Ct  566,  28  U  Ed.  1116 ;  Spear  t.  Cutter,  6 
Barb.  (X.  Y.)  486  ;  2  Joyce  on  Injunctions, 
par.  1139a ;  22  Cyc.  831. 

The  decree  Is  affirmed.  All  concur,  except 
HOCKER,  J.,  absent 


HARTFORD  FIRE  INS.  CO.  v,  HOLLIS. 
(Supreme  Conrt  of  Florida.  Division  A.  Dec. 
21, 1909.) 

1.  Appeal  and  Ehaoa  (|  194*)— Bbtiew— Ob- 
deb  SCBTAININO  DEHUBBTB  TO  FlEA. 

Tn  passing  upon  an  asaignment  based  upon 
a  ruling  snBtaininK  a  demurrer  to  a  plea,  an 
appellate  conrt  will  restrict  its  investigation  to 
the  grounds  stated  In  the  demurrer,  unless  tlie 
plea  Is  so  faulty  as  to  constitute  no  defense  to 
the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SI  1241-1246,  1376;  Dec.  Dig. 
§  194.*] 

2.  Appeal  and  Ebrob  (8  172,  173*)— Review 
—Points  Not  Raised  in  Loweb  Coubt. 

It  is  the  declared  policy  of  this  court  to 
confine  tbe  parties  litigant  to  the  points  raised 
and  determined  in  the  court  below,  and  not  to 
permit  the  presentation  of  points,  grounds,  or 
objections  for  the  first  time  in  this  court,  when 
the  same  mlsht  have  been  cored  or  obviated  by 
amendment,  If  attention  bad  been  called  to  them 
in  the  trial  court. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  IWO-imf;  Dec.  Dig.  f| 
172,  1T8.*] 

3.  Plbadino  (t  200*)  —  DiuuBBEB  —  Stnn- 

CIKNCT. 

A  ground  of  demurrer  interposed  to  several 
pleas  "that  each  and  all  of  said  pleas  are  vague, 
indefinite,  and  uncertain,  and  set  forth  no  de- 
fense as  against  the  plaintiff's  cause  of  action," 
is  not  a  sufficient  compliance  with  tbe  statutory 
requirements,  and  presents  nothing  for  consid- 
eration, unless,  upon  a  bare  inapecliou  at  the 
pleas,  they  should  be  found  so  faulty  and  de- 
tective as  to  constitute  no  defense  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |8  470,  471 ;  Dec.  Dig.  S  200.*] 

4.  Pleading  (8  341*)— Ahendkknt— Flbab 

t'EAMED  TO  DeLAT  TBIAL. 

If  the  plaintiff  conceives  pleaa  are  "so 
framed  as  to  prejudice  or  embarrass  or  delay 
the  fair  trial  of  the  acttcm,"  fae  should  move  the 
court  for  a  compulsory  amendment  thereof  in 
accordance  with  tbe  ifrovlsiona  of  section  1433, 
Gen.  St.  1906L 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  I  34L*] 

5.  Insubanoe  (if  S28,  333*)— Sale  or  Pbop- 

ERTT  Undeb  Fobeclobdsb— Avoidance  or 
Policy, 

A  clause  in  a  fire  Insurance  policy,  provid- 
ing that  "this  entire  policy,  unless  otherwise 
provided  by  agreement  endorsed  hereon  or  add- 
ed hereto,  shall  be^  void  •  •  *  if  with  the 
knowledge  of  the  insured,  foreclosure  proceed- 
ings be  commenced  or  notice  given  of  sale  of  any 
property  covered  by  this  policy  by  virtue  of  any 
mortgage  or  trust  deed,"  Is  a  wise  and  proper 
safe  guard  to  the  insurer  against  the  greatly 
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means  within  the  control  or  knowledge  of  the 
insored."  In  an  action  upon  aadi  policy  the 
insurer  it  entitled  to  bas«  its  defense  upon  a 
failure  to  comply  with  sndi  prorisiouB. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  &42 ;  Dec.  Dig.  SS  328,  33a*] 

6.  INSCBANCE   (I  642*)  —  DraUBBEB  TO  PLIA 

—Sufficiency. 

In  an  action  npon  a  fire  insurance  policy 
containing  the  cnstomary  proTisiimB  in  such  pol- 
icies as  to  the  institution  of  foreclosure  proceed- 
ings and  increased  hazard,  when  such  poIi<7, 
which  is  attached  to  the  declaration  and  made 
a  part  thereof,  shows  that  it  is  a  combination 
policy  issued  for  a  single  stated  consideration, 
whereby  the  defendant  company  agreed  and  un* 
dertook  to  Insure  the  plaintiff  against  loss  or 
damage  by  fire  to  the  amount  of  $1,250,  of 
which  $1,000  was  placed  upon  the  stock  of 
merchandise  "while>  contained  in  the  described 
building.' and  the  other  $2.W  was  placed  upon 
such  building  "while  occupied  as  a  general  mer- 
chandise store."  it  is  error  to  Bustain  a  demur- 
rer to  pleas  wnich  aver  the  institution  and  pen- 
dency of  foreclosure  proceedings  upon  such 
Imilding  with  the  knowJedse  of  the  insured,  and 
the  failure  of  the  plaintiff  to  comply  with  the 
provisions  of  the  policy  relating  thereto,  espe- 
cially when  the  grounds  of  the  demurrer  fail  to 
specifically  point  out  wherein  such  pleas  are  de- 
fective in  substance. 

[Ed.  Note.— For  other  cases,  see  Inaumnce, 
Dec  Dig.  I  G42.«] 

7.  INSUBANCE  (f  335*)-rlRON-SAFE  CtAUSB. 

What  is  commonly  known  as  the  "iron-safe 
clause"  usually  found  in  fire  insurance  policies 
has  been  held  by  this  court  to  be  a  valid  provi- 
tiion,  and  the  defendant  company,  in  an  action 
brought  against  it  upon  such  policy.  Is  entitled 
to  base  its  defense  thereto  upon  the  faflure  of 
the  plaintiff  to  comply  with  such  provision. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  853 ;  Dec.  Dig.  }  3^*] 

■  (Syllabus  by  the  Court.) 

8.  Appeal  and  Ebbor  (8  854*)  —  Review — 
Gbounds  fob  Sustaining  Deuubbeb. 

In  reviewing  a  ruling  sustaining  a  demur- 
rer prior  to  Laws  190B,  p.  S6,  c  5912,  requir- 
ing the  trial  judge  to  specify  the  particular 
grounds  of  a  demurrer  upon  which  his  ruling  is 
founded,  if  the  demurrer  should  have  been  sus- 
tained on  any  ground,  it  is  immaterial  that  it 
was  austainea  upon  a  wrong  ground,  since  it  is 
with  the  ruling  itself,  and  not  with  the  reasMis 
therefor,  that  the  appellate  court  deals. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Diic.  S{  3103,  3401,  3408^^3430; 
Dec.  Dig.  i  854.*1 

9.  Appsal  aitd  EtaBOB  (|  1010*)— Habmless 
Ebbob— Sustaining  Dbuubbeb  to  Plea. 

Where  a  demurrer  was  interposed  to  a 
plea  when  a  motion  to  strike  out  would  have 
been  the  proper  practice,  but  such  plea  was  so 
faulty  that  the  court  would  have  been  justified 
in  striking  it  out  of  its  own  motion,  the  sustain- 
ing of  the  demurrer  thereto  would  be  harmless 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4093;  Dec.  Dig  g  104a*] 

10.  Pleading  (8  34*)— Constbuction. 

Rules  of  pleading  are  tor  the  attainment  of 
Hubstantial  Justice,  and  are  to  be  construed  so 

as  to  harmonize  with  it  if  possible. 

[Ed,  Note. — For  other  cases,  see  Pleading, 
Cent.  DIk.  5S  00-75 ;  l>ec.  Dig.  §  34.*] 


1006,  t  1G94,  It  is  not  necessary  to  take  an  ex- 
ception to  a  judgment  npon  demurrer. 

[Sd.  Note.— For  otiier  cases,  see  Appeal  and 
Ei^jr,  GenL  Dig.  H  148&^7;  Dec  Dig.  i 

Error  to  Circuit  Court,  Jackson  County;  J. 

E.  Wolfe,  Judge. 

Action  by  J.  M.  Hollls  against  the  Hartford 
Fire  Insuraoce  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed. 

Co<&reli  &  Cockrell,  for  plalntUE  In  error. 
Price  &  Watson,  for  defendant  in  error. 

SHACKLEFORD,  J.  A  judgment  Is  brought 
here  for  review  which  the  defendant  la  error 
as  plaintiff  in  the  court  twlow  recovered 
against  the  plaintiff  In  error  as  defendant  np- 
on a  fire  insurance  policy.  The  declaration 
substantially  follows  the  statutory  form  In 
such  actions,  and  a  copy  of  the  policy  is  at- 
tached thereto.  Six  pleas  were  filed  as  fol- 
lows: 

"(1)  The  building  described  in  said  declara- 
tion was  located  on  and  was  a  part  of  cer- 
tain real  estate  which  was  granted  to  the 
plaintiff  by  one  John  W.  Sketo  under  whom 
plaintiff  claimed  title,  and,  while  so  owned 
by  said  Sketo,  said  Sketo  gave  a  mortgage 
thereon,  to  wit,  two  mortgages  to  Covington 
&  Co.  and  one  mortgage  to  F.  M.  Hawkins, 
upon  which  foreclosure  proceedings  were 
commenced  and  duly  prosecuted  to  a  Judi- 
cial sale  of  said  property  on  the  6tb  day  of 
January,  A,  D.  1908,  the  day  following  the 
night  when  said  building  was  destroyed  by 
fire.  Said  foreclosure  proceedings  were  fo 
commenced  and  prosecuted  in  the  said  circuit 
court  on  the  chancery  side,  with  the  knowl- 
edge of  the  plaintiff,  and  notice  was  given  of 
the  sale  of  said  land  Including  said  building 
by  virtue  of  said  mortgage,  to  wit,  each  and 
every  the  three  mortgages  aforementioned, 
and  In  pursuance  of  the  final  decree  of  said 
court  ascertaining  due  by  said  mortgagor  tr. 
said  mortgagees  a  large  sum  In  the  aggre- 
gate, to  wit,  $2,400,  and  directing  the  said 
sale  by  a  master  appointed  for  the  puri>ose. 
and  said  notice  of  sale  was  so  given  by  said 
master  for  tbe  usual  period,  to  wit,  30  days, 
as  directed  in  said  decree,  and  for  such  i>e- 
rlod  said  notice  was  published  In  a  news- 
paper published  in  said  county,  and  said  no- 
tice contained  a  description  of  said  land 
whereof  said  building  was  a  part  and  gave 
the  title  of  tbe  case  and  tbe  day  of  sale  as 
aforesaid,  and  tbe  place  of  sale  therein  given 
was  at  the  county  site  of  said  county,  to  wit. 
at  tbe  courthouse  door,  and  during  said  pe- 
riod long  prior  to  said  sale  tbe  plaintiff  saw 
said  notice,  and  knew  that  said  property  was 
to  be  sold  on  tbe  first  Monday  In  January. 
A.  D.  1908,  and  said  real  estate  was  so  sold 
on  snld  day  by  said  master,  but  the  night 
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before,  as  ftforanld,  said  bnliaing'  was  de- 
stroyed hj  fire.  There  was  no  agreement  In- 
dorsed on  or  added  to  aai&  policy,  with  ref- 
erence to  Bald  foreclraure  or  to  Bald  notice  of 
sale 

"(2)  And  for  a  second  plea  the  defendant 
says  tliat  notice  of  sale  was  given  of  proper- 
ty covered  by  the  said  policy,  to  wit,  said 
bnlldlng,  by  vlrtne  of  a  mortgage  thrawn, 
that  said  notice  was  by  publication  In  a 
newspaper  published  In  said  county  and  pend- 
ing the  same  and  long  before  the  sale  day 
was  known  to  the  plaintiff,  and  said  Are  oc- 
curred the  night  before  the  day  for  sale 
fixed  In  said  notice,  and  that  there  was  no 
agreement  Indorsed  on  or  added  to  said  pol- 
icy with  reference  to  said  foreclosure  or  to 
said  notice  of  sale. 

"(3)  And  for  a  third  plc»  the  defendant 
says  that  the  allied  contract  declared  on 
called  a  policy  contains  the  provision.  This 
entire  policy,  unless  otherwise  provided  by 
agreement  endorsed  hereon  or  added  hereto, 
shall  be  void  *  *  *  if  the  hazard  be  in- 
creased by  any  means  within  the  knowledge 
or  control  of  the  Insured;'  that  after  the 
Issifince  of  the  policy  declared  on,  and  prior 
to  the  alleged  fire,  Covington  &  Go.  and  F.  M. 
Hawkins  procured  a  decree  In  a  foredoenre 
suit  against  one  John  W.  Sketo,  which  de- 
cree ascertained  a  large  sum,  to  wit,  (2,400, 
due  said  mortgagees,  and  said  decree  direct- 
ed the  sale  of  said  land  by  a  master  appoint- 
ed for  the  purpose,  and  Bald  notice  of  sale 
was  given  by  said  master  for  the  usual  pe- 
riod, to  wit,  SO  days,  as  directed  In  said  de- 
cree, and  for  such  period  such  notice  was 
published  in  a  newspaper  published  In  said 
conn^,  and  said  notice  contained  a  descrip- 
tion of  snid  land  whereof  said  building  was 
a  part,  and  gave  the  title  of  the  case  and  the 
day  of  the  sale  as  aforesaid,  and  the  place 
of  sale  therein  given  was  at  the  county  site 
of  said  county,  to  wit,  at  the  courthouse 
door,  and  during  said  period  long  prior  to 
said  sale  the  plaintiff  saw  said  notice  and 
knew  that  said  property  was  to  be  sold  on 
the  first  Monday  of  January,  A.  D.  1008,  and 
said  real  estate  was  so  sold  on  said  day  by 
said  master,  but  the  night  before,  as  afore- 
said, said  building  was  destroyed  by  Are. 
The  procurement  of  this  decree  and  the  ad- 
vertisement of  the  sale  of  property  covered 
by  the  policy  sued  on  increased  the  hazard, 
and  Uiere  was  no  agreement  indorsed  on  or 
added  to  said  policy  otherwise  providing  with 
reference  to  increasing  the  hazard. 

"(^  And  for  a  fourth  plea  the  defendant 
says  that  It  Is  not  true,  as  alleged,  that  all 
conditions  have  been  performed  and  all 
things  and  events  existed  and  happened  to 
entitle  the  plaintiff  to  the  sum  sued  for  or 
any  sum  in  the  praises.  In  this :  that  there 
was  a  part  of  Bald  policy  generally  styled 
'iron-safe  clause,'  made  a  part  ot  said  dec* 
laratlon,  and  that  said  plaintiff  did  not  com- 
ply therewith.  In  this :  that  he  did  not  keep 
a  set  of  books,  which  did  clearly  and  plainly 


preseat  a  complete  record  of  business  trans- 
acted. Including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  oredlt,  from 
date  of  Inventory,  provided  for  In  the  first 
section  of  said  danse  during  the  continuance 
of  the  said  policy  preceding  said  fire. 

"09  And  for  Its  fifth  plea  the  defendant 
says  it  Is  not  true,  as  alleged,  that  all  the 
conditions  have  been  performed  and  fulfilled 
and  all  things  existed  and  happened  to  en- 
title the  plaintiff  to  the  Bnm  sued  for  or  any 
sum  in  the  premises,  In  this:  that  there 
was  a  part  of  said  policy  generally  styled 
Iron-safe  clause,'  made  part  of  said  declara- 
tion, whldi  required  the  plaintiff  to  produce 
for  the  Inspection  of  the  defendant  the  books 
so  required  to  be  kept,  and  the  defendant 
says  the  books  called  for  by  said  clause  were 
not  produced  by  the  plaintiff  for  the  Inspec- 
tion of  the  defendant 

"(6)  And  for  a  slxtti  plea  the  defendant 
says  that  it  Is  not  true  as  alleged  that  all 
conditions  liave  been  performed  and  fulfilled 
and  all  things  existed  and  hai4)ened  to  en- 
title the  plaintiff  to  the  sum  sued  for,  or 
any  sum  In  the  premises,  In  this :  that  there 
was  a  part  of  said  policy  generally  s^led 
Iron-safe  clause,*  made  a  part  of  said  declar- 
ation, and  the  said  plaintiff  did  not,  as  re- 
quired hy  the  third  section  of  said  clause, 
keep  the  books  therein  provided  for  secure- 
ly locked  or  otherwise  in  a  fir^roof  safe  or 
In  an  Iron-safe  at  night,  and  at  all  other 
times  when  the  building  mentioned  In  said 
policy  was  not  actually  open  for  business, 
nor,  falling  In  this,  did  said  plaintiff  keep 
such  books  In  some  place  not  exposed  to  fire 
which  wonld  destroy  the  aforesaid  building.** 

To  these  pleas  the  following  demurrer  was 
Interposed : 

"Now  comes  the  plaintiff  In  the  above  styl- 
ed and  entitled  cause,  and  demurs  to  the 
first,  second,  third,  fourth,  fifth,  and  sixth 
pleas  of  the  defendant's  filed  herein,  and  to 
each  of  said  pleas,  and  for  grounds  of  de* 
murrer  says : 

"<1)  That  each  and  all  of  said  pleas  are 
vague.  Indefinite,  and  uncertain,  and  set  fbrtii 
no  defense  as  agatust  the  plaintiff's  cause  of 
action. 

"And  for  grounds  of  demurrer  to  the  first, 
second,  and  third  pleas  the  plaintiff  says : 

"(1)  That  said  pleas  and  each  of  them  do 
not  show  that  the  alleged  mortgage  or  mort- 
gages were  executed  by  tibis  plaintiff,  or  with 
bis  knowledge  or  consent,  or  that  be  was  In 
any  way  connected  with  or  a  party  to  the 
foreclosure  proceedings  allied  in  said  pleas, 
or  either  of  them. 

**{2)  That  It  Is  not  shown  by  either  of  said 
pleas  that  the  hazard  of  said  building  so  in- 
sured was  In  any  manner  Increased  by  rea- 
son of  said  foreclosure  proceedings  alleged 
in  said  pleas. 

"(3)  That  said  pleas  nor  ^ther  cf  them  do 
not  show  that  there  was  any  change  in  tiie 
title  of  said  property  since  the  Issuance  of 
said  polides  of  insurance,  or  that  the  hazard 
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'  was  increased  by  reoaon  of  aald  foreclosure 
proceedlngB. 

"(4)  That  said  pleas  affirmatlrelT  show 
that  the  plaintiff  was  not  a  party  to  the  al- 
leged foreclosure  proceedings  set-  forth  and 
described  in  said  pleas. 

"And  for  grounds  of  demurrer  to  the 
fourth,  flftb,  and  sixth  pleas,  and  to  each  of 
said  pleas,  the  plaintiff  says : 

"(1)  That  said  pleas  and  each  of  them  do 
not  show  in  what  manner  the  terms  and 
conditions  ct  the  iron-safe  clause  mentioned 
In  said  pleas  and  each  of  them  Tiolated. 

*'(2)  That  said  pleas  and  each  of  them  fail 
to  allege  what  book  or  books  pertaining  to 
plaintiff's  business  was  not  so  k^t  in  the 
iron  safe,  or  protected  from  fire,  and  do  not 
allege  what  boobs  were  not  produced  for  the 
inspection  of  the  defendants. 

"Wherefore,  plaintiff  prays  Judgment  of  the 
court  as  to  the  sufficiency  of  the  pleaa  afore- 
said, and  to  each  of  said  pleas." 

Upon  this  demnrrer  the  court  made  the 
following  ruling: 

"Now  at  this  time  came  on  to  be  heard  the 
demurrer  Interposed  by  the  plaintiff  to  the 
first,  second,  third,  fourth,  fifth,  and  sixth 
pleas  of  the  defendant,  and  the  said  cause 
having  been  submitted  upon  said  demnrrer, 
and  the  court  being  advised  in  the  premises. 
Is  of  the  opinion  that  said  demurrer  as  to  the 
first,  second,  third,  and  fifth  pleas  Is  well 
taken. 

"It  is  therefore  considered  and  adjudged 
by  the  court  that  the  said  demurrer  aa  to 
the  first,  second,  third,  and  fifth  pleas,  re- 
spectively, be  and  the  same  ia  hereby  sna- 
talned. 

"It  Is  further  ordered  and  adjudged  by  the 
court  that  said  demurrer  as  to  the  fourth 
and  sixth  pleas  be  and  the  same  Is  bereby 

overruled. 

"Done  and  ordered  at  Marlanna,  Fla.,  this 
24th  day  of  June,  A.  D.  1908." 

This  ruling  forms  the  basis  of  the  first 
four  assignments  of  error,  to  the  effect  that 
error  was  committed  in  sustaining  the  de- 
>  murrer  to  the  first,  second,  third,  and  fifth 
pleas  respectively.  These  assignments  we 
shall  now  consider. 

In  several  cases  we  have  fully  considered 
the  fnnetlons  of  a  demurrer,  and  have  also 
construed  our  statutes  relating  thereto,  so 
that  it  would  be  a  work  of  supererogation 
to  enter  into  any  extended  discussion  of 
such  matters  in  this  opinion.  See  Florida 
Cent.  &  P.  R.  Co.  v.  Ashmore,  43  Fla.  272,  32 
South.  832;  State  ex  reL  Klttel  v.  Trustees 
of  the  Internal  Improvement  Fund.  47  Fla. 
302,  35  South.  OSG;  concurring  opinion  in 
Atlantic  Coast  Line  R.  R.  Co.  t.  Benedict 
Pineapple  Co.,  B2  Fla.  165,  text  185,  186,  42 
South.  529,  text  536 ;  Benedict  Pineapple  Co. 
V,  Atlantic  Coast  Line  R.  R.  Co.,  55  Fla.  514, 
46  South.  732,  20  L.  R.  A.  (N.  S.)  92.  We 
have  also  held  in  several  catws  that,  on  an 
assignment  of  error  based  upon  the  overrul- 
ing of  a  demurrer  to  the  declaration,  the 


plaintiff  In  error  will  be  confined  to  the 
grounds  stated  in  the  demurrer  and  arrued 
in  the  appellate  coort,  and  no  other  grounds 
will  be  considered,  unless  there  Is  an  omis- 
sion in  the  declaration  of  all^atlons  of  sub- 
stantive facts  which  are  essential  to  a  right 
of  action,  so  that  the  declaration  wholly  falls 
to  state  a  cause  of  action.  See  Atlantic 
Coast  Line  R.  R.  Co.  v.  Crosby,  53  Fla.  400, 
43  South.  318;  Royal  Phosphate  Co.  v.  Van 
Ness,  53  Fla.  135,  43  South.  916;  Atlantic 
Coast  Line  R.  R.,  Co.  v.  Beazley,  54  Fla.  311, 
45  South.  7G1;  German  American  Lumber 
Co.  V.  Brock,  65  Fla.  577,  46  South.  740,  In 
addition  to  the  cases  dted  supra.  The  same 
principle  must  necessarily  apply  to  an  as- 
signment based  upon  the  overruling  of  a  de- 
murrer to  a  plea.  We  have  also  held  that 
In  passing  upon  an  assignment  based  upon 
a  ruling  sustaining  a  demurrer  to  a  plead- 
ing, if  the  demurrer  should  have  been  sus- 
tained on  any  ground,  it  would  make  no  dif- 
ference in  the  result  that  it  was  sustained 
upon  a  wrong  ground,  since  It  Is  with  tbe  rul- 
ing itself,  and  not  with  the  reasons  therefor, 
with  which  an  appellate  court  is  called  upon 
to  deal.  Hoopes  v.  Crane,  66  Fla.  395,  47 
South.  992,  and  Murrell  v.  Peterson,  57  Fla. 
480,  49  South.  31,  and  authorities  therein 
cited.  Prior  to  the  enactment  of  chapter 
5912,  p.  66,  Laws  1909,  with  which  we  are 
not  now  concerned,  the  trial  Judge  was  not 
required  to  specify  the  particular  grounds  of 
the  demurrer  upon  which  his  ruling  is  found- 
ed. Gainesville  &  Gulf  R.  Co.  v.  Peck,  55 
Fla.  402,  40  South.  1019.  So  we  have  like- 
wise held  in  several  cases  that  where  a  de- 
murrer Is  Interposed  to  a  plea,  when  a  mo- 
tion to  strike  out  would  have  been  tbe  prop- 
er method  of  attack,  but  such  plea  is  so 
faulty  that  the  court  would  have  been  Justi- 
fied in  striking  It  out  of  Its  own  motion,  tbe 
sustaining  of  the  demurrer  thereto  will  be 
considered  harmless  error.  McKlnnon  v. 
Johnson,  57  Fla.  120,  48  South.  910.  and 
authorities  there  cited.  We  would  also  re- 
fer to  Southern  Home  Ina  Co.  t.  Putnal, 
57  Fla.  - — ,  49  South.  922,  for  a  discus- 
sion of  the  distinction  between  tbe  respec- 
tive functions  performed  by  a  motion  to 
strike  out  a  pleading  and  a  demurrer,  where- 
in a  number  of  prior  decisions  of  this  court 
will  be  found  collected.  Unless,  however, 
the  plea  to  which  a  demurrer  is  Interposed 
is  BO  faulty  as  to  constitute  no  defense  if* 
the  action.  In  passing  upon  an  asslsnmenc 
based  upon  a  ruling  sustaining  a  demurrer 
thereto,  an  appellate  court  will  restrict  Its 
Investigation  to  the  grounds  stated  In  the 
demurrer.  This  was  clearly  Intimated  in 
State  V.  Seaboard  Air,  Line  Ry.,  5C  Fla.  67«». 
text  680,  47  South.  986,  text  99a  As  was 
said  in  Wiggins  Ferry  Co.  v.  Ohio  &  M.  Ry. 
Co..  142  U.  S.  3aa  text  415.  12  Sup.  Ct  ISS. 
194,  35  L.  Ed.  1055:  "Rules  of  pleading 
are  made  for  the  attainment  of  substanilat 
justice,  and  are  to  be  construed  so  as  to 
harmonize  with  It  if  possible."   So  la  S-Hitb- 
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era  Lffe  Insurance  &  Trnat  Co.  v..  Cole,  4 
Fla.  S59,  which  was  a  chancery  case,  In 
which  an  appeal  opened  up  the  whole  case, 
this  court  held:  "But  though  this  court 
will  re-examine  questions  decided  against 
the  respondent  as  well  as  such  as  passed 
Buh  silentio,  or  consider  points  made  here 
for  the  first  time,  if  raised  hy  the  pleadings 
and  proofs,  yet  care  must  be  taken  that  ned- 
ther  party  be  permitted  to  surprise  or  mis- 
lead his  adversary,  or  to  make  objections 
which,  If  made  in  the  court  below,  might 
have  been  obviated."  To  the  same  effect  is 
Logan  V.  Slade,  28  Fla.  699,  text  716,  10 
South.  25,  text  28.  We  have  likewise  held 
that  a  party  who  objects  to  the  competency 
of  a  witness  or  to  proffered  testimony  should 
state  Bpeclflcally  the  grounds  of  his  objection 
In  order  to  apprise  the  court  and  his  adver- 
sary of  the  precise  objection  he  Intends  to 
make.  McKlnnon  v.  Johnson,  57  Fla.  120, 
48  South.  910,  and  authorities  there  dted.  So 
we  have  uniformly  held  that  an  appellate 
court  will  consider  only  such  grounds  of  ob- 
jection to  the  admissibility  of  evidence  as 
were  made  In  the  court  below ;  the  plaintiff 
In  error  being  confined  to  the  specific  grounds 
of  objection  made  by  him  in  the  trial  court, 
and  only  such  of  the  grounds  so  made  below 
as  are  argued  will  t>e  considered  by  an  ap- 
pellate court.  Gross  v.  Aby,  55  Fla.  811,  45 
South.  820,  and  authorities  there  cited,  and 
Brown  V.  Bowie  (decided  here  at  the  present 
term)  60  South.  637.  Also  see  Reld  v.  South- 
ern Development  Co.,  52  Fla.  595,  text  612, 
42  South.  211.  Upon  the  points  we  are  now 
considering  we  would  refer  especially  to  the 
reasonli^  and  authorities  cited  in  the  con- 
curring opinion  in  Atlantic  Coast  Line  R. 
R.  Co.  V.  Benedict  Pineapple  Co.,  supra ;  and 
Benedict  Pineapple  Co,  v.  Atlantic  Coast 
Line  R,  R.  Co.,  supra.  It  will  readily  be 
seen  from  an  examination  of  the  authorities 
which  we  have  cited  that  It  is  the  declared 
policy  of  this  court  to  confine  the  parties 
litigant  to  the  points  raised  and  determined 
In  the  court  below,  and  not  to  permit  the 
presentation  of  points,  grounds,  or  objections 
for  the  first  time  in  this  court  when  the 
same  might  have  been  cured  or  obviated  by 
amendment  if  attention  had  been  called  to 
them  In  the  trial  court. 

We  now  take  up  for  consideration  the 
grounds  of  demurrer  directed  against  the 
pleas.  The  first  ground — "that  each  and  all 
of  said  pleas  are  vague,  indefinite,  and  un- 
certain, and  set  forth  no  defense  as  against 
the  plalntlfTs  cause  of  action" — is  not  a  suffi- 
cient compliance  with  the  statutory  require- 
ments, as  the  cited  decisions  of  this  court 
will  show,  and  presents  nothing  for  consid- 
eration, unless,  upon  a  bare  inspection  of 
the  pleas,  they  should  be  found  so  faulty 
and  defective  as  to  constitute  no  defense  to 
the  action.  See,  also.  Cowan  v.  Motley,  125 
Ala.  369.  28  South.  70,  approvingly  cited  by 
US  In  Benedict  Pineapple  Co.  v.  Atlantic 


Coast  Line  R.  R  Co.  If  the  plaintiff 
celved  that  sudi  pleas  were  "so  framed 
prejudice  or  embarrass  or  delay  the 
trial  of  the  action,"  he  should  have  n 
the  court  for  a  compulsory  amendment  t 
of  In  accordance  with  the  provisions  oJ 
tion  1433  of  the  General  Statutes  of 
See  Southern  Home  Insurance  Co.  v.  Pt 
57  Fla.  — ,  49  South.  922,  and  autho: 
there  dted. 

The  next  four  grounds  of  the  dem 
are  directed  to  the  first,  second,  and  ■ 
pleas.    As  we  have  already  copied 
pleas  and  grounds  of  demurrer,  we  sbal 
repeat  them.    Suffice  it  to  say  that 
pleas  were  based  upon  a  provision  In 
policy  to  the  effect  that  "this  entire  p< 
unless  otherwise  provided  by  agreement 
dorsed  hereon  or  added  hereto,  shall  l>e 
•    •    •    If,  with  l^e  knowledge  of  thi 
sured,  foreclosure  proceedings  be  comme 
or  notice  given  of  sale  of  any  property 
ered  by  this  policy  by  virtue  of  any  e 
gage  or  trust  deed."   This  sentence  occui 
a  long  paragraph  containing  different  p 
sions  common  In  Insurance  policies  and 
ally  found  therein,  which  provisions  ar 
well  known  that  we  deem  it  unnecessar 
copy  more  than  the  one  sentence.  In 
absence  of  any  contention  or  showing 
any  fraud  or  deception  was  practiced  t 
the  Insured  by  the  Insurance  company  1: 
suing  such  policy  or  that  any  of  the 
visions  thereof  are  unlawful,  we  are  ' 
ranted  In  assuming  the  validity  and  legi 
of  such  provisions.    This  being  true, 
defendant  was  entitled  to  base  its  def> 
to  an  action  upon  such  policy  upon  the 
ure  to  comply  with  any  of  the  provis 
of  such  policy.    See  Southern  Home  In 

ance  Co.  v.  Putnal,  67  Fla.   ,  49  So 

922,  and  Phoenix  Insurance  Co.  T.  Bryan 
elded  here  at  the  present  term)  60  So 
576.  This  very  provision  In  insurance  i 
cles  has  been  held  by  this  court  "to  b 
wise  and  proper  safeguard  to  the  Inst 
against  ttie  greatly  increased  risk  conseqi 
upon  the  circumstances  provided  aga 
therein."  J.  I.  Kelly  Co.  v.  St  Paul  Fir 
Marine  Insurance  Co.,  56  Fla.  466,  47  So 
742.  We  content  ourselves  with  referrlni 
the  reasoning  and  copious  citation  of 
thoritles  in  the  opinion  rmdered  In  the  c 
case.  While  a  dissenting  opinion  was  t 
In  such  case  by  Mr.  Justice  Parkhlll, 
which  Mr.  Justice  Hocker  concurred,  s 
dissent  was  based  upon  a  point  as  we  nni 
stand  it  entirely  foreign  to  the  one  now 
fore  us  for  consideration.  The  clause 
question  contains  the  words  "any  mortgai 
and  is  entirely  silent  as  to  any  particlpai 
by  the  Insured  in  the  foreclosure  proc( 
Ings,  his  connection  therewith  or  being  a  i 
ty  thereto,  or  his  knowledge  of  or  conseni 
the  execution  of  the  mortgages  in  questi 
We  would  also  refer  to  Titus  v.  Glens  Fi 
Insurance  Co.,  81  N.  T.  410,  which  has  b 
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frequently '  appro^ngly  referred  to  by  this 
(murt  Tlie  policy  also  contains  the  castoin- 
ary  clause,  "or  If  the  basard  be  Increased  b^ 
any  meana  within  the  control  or  knowledge 
of  the  Inaured." 

We  also  find  that  the  declaration  contains 
an  alk^tlon  to  the  effect  that  for  and  In 
consideration  of  the  sum  of  941.25  the  policy 
la  question  was  Issued,  whereby  the  de- 
fendant company  agreed  and  undertook  to 
Insure  the  plaintiff  agaiiut  loss  or  damage 
by  fire  to  the  amount  of  fl.260,  of  which 
$1,000  was  placed  upon  the  stock  of  mer^ 
chandise  "while  contained''  tn  fba  descdbed 
building  and  fbe  other  $250  was  placed  upon 
such  bulldbig  "while  occupied  as  a  ^eral 
merchandise  store."  The  policy  which  Is 
attached  to  and  made  a  part  of  the  declara- 
tion also  contains  these  all^atloiui  and  stip- 
ulations. Thus  we  see  that  the  policy  np<m 
which  this  action  is  based  Is  a  combination 
mercanUle  and  building  policy  tosoed  upon  a 
single  consideration.  The  pleas  aver  ttie  In- 
Mtutlon  and  poidency  of  foreclosare  pro- 
ceedings upon  the  building  covered  by  the 
policy.  Surely  the  nice  distinction  in  the 
law  as  to  when  such  a  policy  may  he  treat- 
ed as  devisable,  assuming  that  such  ques- 
tion might  be  raised  by  propn-  inoceedlngs 
In  this  case,  should  be  raised  1^  some  spe- 
cific ground  of  the  demurrer  and  brought  di- 
rectly to  the  attention  of  the  opposite  party 
as  well  as  of  the  court.  It  Is  asking  too 
much  to  require  the  court  to  consider  such 
an  Intricate  and  controverted  point  sua  spon- 
te  as  it  were.  Quite  a  number  of  authori- 
ties have  been  <^ted  to  us,  but  we  see  no 
nsefid  purpose  to  be  accomplished  by  a  dis- 
cussion thereof.  We  are  not  called  on  to 
declare  whether  or  not  the  first  three  pleas 
are  such  that  they  are  unassailable  by  de- 
murrer, but  simply  whether  or  not  they 
are  open  to  attack  by  the  demiurer  aM  fram- 
ed. After  a  careful  consideration  of  the 
matter,  we  are  of  the  opinion  that  this  ques- 
tion must  be  answered  in  the  negative.  We 
might  well  ray  of  each  of  such  pleas  as  the 
Supreme  Court  of  Alabama  did  say  of  a  cer- 
tatai  plea  In  Cowan  t.  Motley,  125  Ala.  869, 
28  South.  70:  "The  plea  may  be  defective, 
but  the  demurrer  carefully  falls  to  point 
out  tn  what  the  defect  consists."  It  fol- 
lows that  the  first  three  errors  are  well  as- 
signed. 

We  pass  now  to  a  consideration  of  the  as- 
■Ignment  based  ujwn  the  sustaining  of  the 
demurrer  to  the  fifth  plea.  This  plea  sim- 
ply avers.  In  substance,  that  the  books  re- 
quired by  a  provision  In  the  policy  known 
as  the  "iron-safe  clause**  to  be  kept  1^  the 
plahstlfl  were  not  produced  by  Uie  plaintiff 
for  the  Inspection  of  the  defendant  The 
two  grounds  of  demurrer  directed  against 
this  plea  are  that  It  does  "not  show  In  what 
manner  the  terms  and  conditions  of  the 
Inm-safe  clause  mentioned  in  said  plea 
were  violated,"  and  that  It  fails  to  all^ 


"what  books  vere  not  produced  for  the  In- 
spection of  the  defendant"  What  we  have 
already  raid  in  discussing  the  precedli^  as- 
signments applies  with  like  force  to  this  as- 
sl^unent  It  may  be  that  the  idea  In  ques- 
tion Is  defective  and  impo-fect  in  some  re- 
spects, but  we  have  no  hesitancy  In  declaring 
It  sufficient  to  withstand  the  attack  made 
upon  It  by  Oils  demurrer,  and  we  do  not 
feel  called  upon  to  extend  our  investigations 
any  further  than  to  determine  that  the  plea 
is  not  so  faulty  as  to  wholly  fall  to  set  up 
a  defense.  See  the  diacttsaton  in  Camp  v. 
HaU,  89  Fla.  635.  22  South.  792,  as  to  the 
distinction  between  matters  of  substance  and 
matters  of  form  In  plewling,  whweln  It  was 
held  that  only  defects  la  matters  of  sub- 
stance could  be  reaclied  by  demurrer.  As  to 
iihe  validity  of  the  "iron-safe  dause,"  it  is 
sufficient  to  refer  to  the  full  dlscusdim  In 
TIllls  T.  Liverpool  &  L.  &  O.  Ins.  Co.,  46  Fla. 
288,  86  South.  171.  8.  c.  110  Am.  St  Bep.  80. 
We  think  that  this  error  Is  well  assigned. 

The  fifth  and  sixth  assignments  are  based, 
respectively,  upon  the  refusal  to  Instruct  the 
jury  to  returu  a  verdict  for  the  defendant 
and  upon  the  charge  to  the  jury  to,  bring  in 
a  verdict  for  the  plaintiff  and  assess  tbe 
damages  In  the  total  sum  of  the  policy,  with 
Interest  from  the  date  the  suit  was  instituted 
and  $125  attorney's  fees,  while  the  seventh 
and  last  assignment  is  based  upon  the  de- 
nial of  the  motion  for  a  new  trial.  Having: 
discovered  reversible  errors  committed  In  the 
ruling  upon  the  demurrer  to  pleas,  which 
necessitates  the  remanding  of  the  case,  when 
the  pleadings  doubtless  will  be  recast  or 
amended,  whereby  different  Issues  may  be 
framed,  under  which  other  and  different 
evidence  may  be  adduced,  It  Is  not  likely 
that  the  questions  presented  by  these  assign- 
ments will  arise  on  another  trial.  For  this 
reason,  we  do  not  feel  that  It  Is  Incnmbent 
upon  us  to  treat  them.  If,  Indeed,  It  Is  ad- 
visable. As  to  withdrawing  tbe  case  from 
the  Jury  and  directing  tbe  verdict,  see  Mc- 
Kinuon  v.  Johnson,  57  Fla.  120.  48  South. 
010,  and  Bass  v.  Ramos  (decided  here  at  the 
present  term)  SO  South  015. 

In  r^y  to  the  contention  of  the  defendant 
In  error  that  the  assignments  based  u[>i>n 
tbe  sustaining  of  the  demurrer  to  certain 
pleas  cannot  properly  be  considered  by  this 
court  for  the  reason  that  the  plaintiff  in  er- 
ror did  not  at  the  time  of  ivesenUng  and 
settling  the  bill  of  exceptions  in  the  assign- 
ment of  errors  presented  therewith  Include 
assignments  upon  such  ruling,  it  la  sufficient 
to  say  that  special  rule  1  to  be  observed  in 
the  preparation  of  bills  of  exceptions  and 
transcripts  of  the  record  does  not  ao  re- 
quire. Section  1691  of  the  General  Statutei 
of  1800,  which  has  b^n  construed  aerera: 
times  by  this  court,  expressly  prorldes  that 
It  shall  not  be  necewary  to  take  an  «cq>tloD 
to  a  Judgment  upon  demurrer. 
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For  the  erron  found,  tbe  judgmeat  must 
be  rarened. 

WHITFIELD,  G.  J.,  and  COCKRBLL, 
concur 

TATLOR,  HOGKER.  and  PARKHIIX, 
JJ.,  concur  In  the  opinion. 


FIDELIXT  A  DEPOSIT  CO.  OF  MARY- 
liASB  T.  AULTMAN. 

(Snpreme  Court  ot  Florida.  Dec.  21. 1900.  Re- 
heariuff  Denied  Jan.  23,  1910.) 

1.  PlbAdxito  (I  198*)— Dkudbbbs  to  Dbou.- 

BAT30N— OBOUHDS. 

Where  a  declaration  itateti  a  cause  of  ac- 
tion for  at  least  nominal  damapen,  a  ^roand 
of  demarrer  that  no  canse  of  action  is  stated 
is  unarailing. 

lEd.  Note.--For  other  cases,  see  Pleading, 
Cent  Dig.  $  433 ;  Dec  Dig.  |  193.*] 

2.  Bonds  (§  122*)— Actions— Pabtibb. 

Where  a  bond  is  the  Joint  and  seTeral  un- 
dertaking  of  two  or  more  partieti.  the  obligors 
may  be  sued  seTerally  or  all  Jointly. 

[Ed.  Note.— For  other  caiies.  see  Bonds,  Cent. 
Dig.  S  l&l;  Dec.  Dig.  8  122.*] 

S.  PLBADXNO  (S  193*}— DEinTBBBR— Davages. 

Grounds  of  demarrer  that  reach  only  tbe 
extent  of  the  darasges  to  be  recovered  are  un- 
availing, where  a  cause  of  action  for  at  least 
Dominal  damages  is  stated. 

(Ed.  Note.— For  other  cases,  tee  Pleading, 
Cent  Dig.  |  439;  Dec.  Dig.  fi  193.*] 

4.  Bonds  d  124*)— AcnoKS— Pleading. 

In  an  action  on  a  Iwnd  in  which  the  ob- 
ligation is  limited  in  amount,  It  is  immaterial 
on  demarrer  that  the  ad  dnmnum  clause  states 
an  amount  in  excess  of  the  liability  on  the  bond. 

[Ed.  Note.— For  other  cflces.  see  Bonds,  Cent 
Dig.  i  171;  Dec.  Dig.  S  124.*] 

5.  Pleading  (|  193*}  — Deuubbeb— Special 
Damages. 

Where  a  canse  of  action  is  stated,  improper 
claims  for  special  damages  in  a  declaration  are 
reached,  not  by  demurrer,  bat  by  proper  motion, 
or  by  exclusion  of  evidence  relating  thereto,  or 
bf  proper  Instructions  by  the  court  to  the  jury, 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  430 ;  Dec.  Dig.  8  193.*] 

6.  Pleading  (8  354*)  —  Ibbelbvant  Pleas- 
Motion  to  Stbike. 

In  an  action  at  law,  where  pleas  do  not 
tender  an  issue  of  fact  going  to  the  cause  of 
action,  and  are  wholly  irrelevant  and  improper, 
they  may  be  stricken  on  motion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8  1093 ;  Dec.  Dig,  i  334.*] 

7.  Appeal  and  Errob  <|  618*}— Reoobd— 
Bill  of  Exceptions. 

Pleas  offered  with  motion  to  vacate  a  Judg- 
ment by  default  are  not  a  part  of  the  record 
proper  when  they  are  not  allowed  to  be  filed 
by  the  court,  and  the;  should  be  evidenced  to 
the  appellate  court  by  a  proper  bill  of  excep- 
tions. 

[Ed.  Note. — For  other  cases,  see  Ar'*>eal  and 
Error,  Cent.  Dig.  88  2342-2355;  Dec.  Dig.  8 
518.*] 

8.  Appeal  and  Ebbob  (8  515*}- Betuw— 
Necessitt  or  Bnx  or  Exceptions. 

Motions  based  upon  matters  dehor*  tbe 
record  proper  are  not  self-supporting,  and  mat- 


ters in  pais  in  support  of  the  motions  should 
be  brought  to  the  appellate  court  by  proper  blU 
of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  6  2416;  Dec  Dig.  8  545.*] 

9.  Bonds  (8  142*)— Action— I  nbtbuctions. 

Id  an  action  on  a  bond,  requested  charges 
that  iC  a  portion  of  the  damages  claimed  were 
paid  by  or  charged  to  a  volunteer  third  party, 
who  was  to  pay  tbe  same  to  the  plaintiff,  even 
if  warranted  by  the  evidence,  are  properly  re- 
fused when  they  tend  to  confuse  the  issues. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent. 
Dig.  8  250;  Dec.  Dig.  8  142.*] 

10.  Judgment  (8  123*)  —  Default— Applica- 
tion FOB  Judgment- INSTEUCTI0N8. 

Requested  chanes  going  to  the  entire  cause 
of  action  are  properly  refused  after  judgment  by 
default  has  been  rendered  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  8  123.*] 

11.  Pleading  d  291*)  —  Tebuication  —  Ac- 
tion ON  Bond. 

The  rnle  dispensing  with  proof' of  the  exe* 
cutlon  of  a  bond  anlese  the  execution  is  denied 
by  plea  under  oath  does  not  dispense  with  the 
production  of  the  instrument  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  859-868;  Dec.  Dig.  8  291.*] 

12.  Pleading  (8  36*)— Admissions— Conclu- 
siveness. 

An  admission  that  a  bond  was  approved 
and  filed  is  not  necessarily  an  admission'  that 
the  bond  was  executed  by  the  alleged  obligors. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  88  81-86;  Dec  Dig.  8  86.*] 

Cockrell,  J.,  dissenting. 
(Syllabus  by  the  Court) 

In  Bane.  Error  to  Circuit  Court,  Hillsbor- 
ough County ;  J.  B.  Wall,  Judge. 

Action  by  S.  B.  Aultman  against  the  Fideli- 
ty &  Deposit  Company  of  Maryland.  Judg- 
ment for  plalntur,  and  defendant  brings  er- 
ror. Reversed. 

J.  J.  Lunsford  and  H.  P.  Ba^,  for  plain- 
tiff in  error.  H.  B.  Hampton,  for  defendant 
In  error, 

WHITFIELD,  a  J.  An  action  was  brought 
in  tbe  circuit  court  for  HillsbOTOugb  county 
by  S.  B.  Aultman  against  tbe  plaintiff  in  er* 
ror  upon  an  Injunction  bond  for  91)000  g^ven 
In  a  case  wherein  R.  F.  BIckerdike,  aa  next 
friend  of  Elizabeth  J.  Blckerdike,  was  plain- 
tiff and  S.  B.  Aultman  was  d^endant  The 
bond  was  the  Joint  and  Bevwal  obllgatI<m  of 
B.  F.  Blckerdlke  and  tbe  Fidelity  &  Deposit 
Company  of  Maryland,  and  was  conditioned 
to  "pay  to  S.  B.  Aultman,  defendant,  In  said 
snitf  all  costs  and  damages  which  may  be 
sustained  him  by  reason  of  the  Issuance 
of  the  temporary  writ  in  cose  tbe  same  sba  • 
be  dissolved."  Tbe  declaration  alleges  that 
the  injunction  was  dissolved,  and  that  during 
the  time  the  injunction  was  In  force  the  de- 
fendant "in  securing  a  dissolution  of  the  said 
injunction  was  compelled  to  expend  900  rail- 
road fare,  9800  attorney's  fees,  920  for  at- 
tending hearing  before  tbe  court,  $10  for  se- 
curing aflSdavlt  and  filing  same  In  court," 
amounting  to  $920,  "which  said  amount  plaln- 
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tiff  expeoded  by  reason  of  tbe  said  Injunction 
order  without  deriving  any  beneflt  therefrom 
in  and  about  his  defense  in  that  behalf." 

The  declaration  was  demurred  to  upon  the 
grounds  that  (1)  no  cause  of  action  is  stated ; 
(2)  the  action  Is  against  only  one  obligor; 
<3)  the  attorney's  fees  are  not  alleged  to  be 
reasonable ;  (4)  the  damages  are  too  remote ; 
(5)  the  railroad  fare  Is  not  a  proper  claim 
against  the  bond ;  (6)  it  does  not  appear  that 
the  damages  accrued  between  the  issuance 
and  the  dissolution  of  the  Injunction;  (7) 
the  amount  of  the  boud  is  91,000,  while  dam- 
ages are  laid  in  $1,999 ;  no  facts  are  al- 
leged for  general  damages.  This  demurrer 
was  overruled,  and  the  defendant  filed  the 
following  pleas: 

"Defendant  avers  that,  if  it  is  responsible 
at  all  for  attorney's  fees  as  an  element  of 
damage  in  the  above  cause,  it  is  only  re- 
sponsible for  reasonable  attorney's  fees  nec- 
essary in  the  dissolution  of  the  temporary 
writ  of  injuDctlon,  and  defendant  denies  that 
tbe  Bum  of  $800  is  a  reasonable  attorney's 
fee  for  the  dissolution  of  the  said  temporary 
writ  of  injunction. 

"And  for  a  second  plea  defendant  denies 
that  tbe  plaintiff  herein  wa^  compelled  to  ex- 
pend the  sum  of  $90  railroad  fare  from  Chi- 
cago to  Tampa  and  return  In  securing  a  dis- 
solution of  the  temporary  writ  of  Injunction, 
and  further  denies  that  the  said  sum  of  $90 
is  a  proper  element  of  damage  for  which  said 
defendant  as  obligee  on  said  injunction  bond 
l8  responsible. 

"And  for  a  third  plea  defendant  denies  that 
the  complainant  herein  was  compelled  to  ex- 
pend the  sum  of  twenty  dollars  ($^)  for  at- 
tending the  hearing  before  the  court  at  Wall 
Springs,  and  further  denies  that  plalntitT 
herein  was  compelled  to  expend  the  sum  of 
ten  dollars  ($10)  in  securing  affidavits  to  be 
filed  in  the  said  court 

"And  for  a  fourth  plea  defendant  denies 
that,  by  reason  of  anything  In  the  said  in- 
junction bond  contained,  it  has  become  liable 
to  the  complainant  as  an  obligee  on  said  bond 
in  the  sum  of  nine  hundred  and  twenty  dol- 
lars ($920.00)  by  reason  of  tbe  dIS8(^Qtion  of 
said  writ  of  injunction. 

"And  of  these  d^endant  puts  Itself  upon 
the  country." 

A  motion  to  strike  the  pleas  because  inad- 
missible and  improper,  and  because  Irrelevant 
and  immaterial,  was  granted  after  argument 
by  counsel  for  both  parties.  No  leave  to  file 
other  pleas  appears  to  have  been  asked. 
Judgment  by  default  was  entered  by  the 
court,  and  the  cause  was  referred  to  a  Jnry 
for  the  assessment  of  damages.  A  motion 
subsequently  made  to  vacate  the  default  Judg- 
ment and  for  leave  to  file  pleas,  and  tbe  order 
denying  the  motions  are  with  the  pleas  copied 
into  the  record  proper,  but  as  they  are  not  a 
part  of  the  record  proper,  never  having  been 
allowed  by  the  court,  and  as  they  do  not  ap- 
pear in  the  bill  of  exceptions,  they  will  not 
be  stated  In  full.  The  jury  assessed  the  dam- 


ages at  $820  and  interest  from  the  date  of  the 
institution  of  tbe  action.  A  motion  for  a  new 
trial  was  draled  and  an  exception  taken. 
Judgment  was  entered  for  the  amount  of  the 
verdict,  and  the  defendant  took  writ  of  error. 

The  first  ground  of  tbe  demurrer  la  un- 
availing, since  the  dedaratlon  states  a  cause 
of  action  for  at  least  nominal  damages.  Bene- 
dict Plneac^le  Co.  v.  Atlantic  Coast  Line  R. 
Co.,  55  Fla.  514,  46  South.  732,  20  L.  R.  A.  (N. 
S.)  92.  As  the  bond  is  the  Joint  and  several 
obligation  of  the  defendant  company  and  an- 
other, the  pecond  ground  of  the  demurrer 
fails.  Where  a  bond  la  the  Joint  and  several 
undertaking  of  two  or  more  parties,  tbe 
obligors  may  be  sued  severally  or  all  Jointly. 
See  2  Andrews  Am.  I^w,  1347;  1  Chltty's 
Pleading,  143.  The  rea^nableness  of  the  at- 
torney's fees  claimed  as  damages  is  a  mat- 
ter of  proof,  and  does  not  go  to  tbe  cause  or 
right  of  action.  As  a  breach  of  the  condi- 
tion of  the  bond  is  allied,  the  special  dam- 
ages stated  by  the  fourth,  fifth,  and  sixth 
grounds  of  the  demurrer  to  be  too  remote, 
and  not  within  the  condition  of  the  bond  go 
to  the  damages  recoverable  and  not  to  tbe  ac- 
tion. Since  the  obligation  of  tbe  bond  Is 
limited  to  $1,000,  the  excess  of  this  amouut 
put  In  tlie  ad  damnum  dause  is  inunaterlaL 
A  failure  to  allege  general  or  subetantiai 
damages  does  not  render  the  decUratlon  sub- 
ject to  a  draiurrer  when  a  cause  of  action  for 
at  least  nominal  damages  Is  stated.  Where 
a  cause  of  action  Is  stated,  improper  claims 
for  special  damages  In  a  dedaration  are 
reached  by  Tpropec  motion  or  by  exclusion  of 
evidence  relatii«  thereto,  or  by  proper  in- 
structions by  the  court  to  the  Jnry.  See 
Western  Union  TeL  Ca  t.  Wells,  50  na.  4T4. 
39  South.  838,  2  L.  B.  A.  (N.  «.)  1072,  111  Am. 
St  Bep.  129;  7  Am.  ft  En«.  Ann.  Caa.  531; 
Htldreth  t.  Western  Union  Tel.  Ca,  56  Fla. 
387,  47  South.  830 ;  Borden  v.  Western  Union 
Tel.  Co.,  32  Fla.  394, 13  South.  876. 

The  pleas  did  not  tender  an  issue  of  fact 
going  to  the  cause  of  action,  and  were  there- 
fore properly  strliften  as  being  wh^dly  irrele- 
vant and  improper.  Buss  t.  Mitchell,  11  Fia. 
80;  Southern  Home  Ins.  Co.  r.  Putnal.  4» 
South.  922. 

Tbe  motion  to  vacate  the  d^ault  Jodsment 
was  not  in  accordance  with  the  rule,  and  tbe 
pleas  tendered  with  the  motion  do  not  ai*- 
pear  in  the  bill  of  exceptiona  Even,  if  the 
motion  itself  be  regarded  as  a  part  of  the  rec- 
ord proper,  it  Is  not  self-supporting,  and.  as 
the  matters  presented  in  support  of  the  mo- 
tion are  in  pals,  they  should  be  brought  up 
for  review  in  a  proper  bill  of  exertions.  As 
the  pleas  offered  after  the  default  Judgment 
was  entered  are  not  a  part  of  the  record  be- 
cause they  could  not  be  filed  as  a  matter  of 
right  and  were  not  permitted  by  the  court 
to  be  filed,  they  cannot  be  considered  here, 
even  though  they  are  copied  in  the  transcript, 
since  they  are  matters  in  pals,  and  are  not 
Included  in  the  bill  of  exertions.  Thomas  r. 
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Walden,  48  South.  746;  Benedict  v.  W.  T. 
Hadlow  Co.,  02  Fla.  18S,  42  South.  239. 

Charges  that  If  a  portion  of  the  damages 
claimed  were  paid  by  or  charged  to  another 
party  who  was  to  pay  the  same  to  the  plaln- 
ticr,  even  If  warranted  by  the  evidence,  were 
properly  refused  as  calculated  to  confuse  the 
issues,  any  such  obligation  of  the  third  party 
tielug  voluntary  as  to  the  defendant  Charges 
going  to  the  entire  cause  of  action  were  [wop- 
■erly  refused  as  a  judgment  by  default  had 
lieen  rendered  by  the  court 

The  court  having  by  appropriate  questions 
■to  a  witness  ascertained  without  objection  or 
^ntradlction  that,  in  order  to  get  affidavits 
for  the  purpose  of  dissolying  the  Injunction, 
It  was  necessary  for  the  plaintiff  to  take  per- 
sons to  Tampe,  It  was  not  error  to  refuse  to 
etrlke  testimony  as  to  small  Items  of  expense 
for  meals  incident  thereto.  See  Oonsales  v. 
De  Funlak  H.  T.  Co.,  41  Fla.  471,  26  South. 
1012. 

It  does  not  ap[>ear  that  the  btnid  sned  on 
-was  put  in  evidence.  As  to  the  practice  in  re- 
quiring the  production  of  the  original  bond 
-or  a  certified  copy  at  the  trial  Where  the  final 
judgment  is  entered  by  the  clerk  under  the 
statute,  see  West  v.  Fleming,  36  Fla.  298,  18 
South.  C87.  And  as  to  the  practice  where 
the  execution  of  the  instmment  is  denied, 
see  Hooker  v.  Johnson.  10  Fla.  198.  In  this 
case  It  was  admitted  of  record  that  the  bond 
was  approved  and  filed  in  the  clerk's  office, 
but  there  Is  no  direct  express  admission  that 
■the  instrument  was  duly  executed  and  deliv- 
ered. The  rule  dispenses  with  proof  of  eie- 
xMition  unless  specially  denied  by  plea  under 
oath,  but  It  does  not  dispense  with  the  pro- 
duction of  the  Instrument  at  the  trial.  Hook- 
er V.  Johnson,  supra. 

The  judgment  Is  reversed.  AU  concur,  ex- 
cept COCKREIiL.  J.,  dissenting. 


BABASOTA  ICE,  FISH  &  POWER  CO.  et  al. 
V.  LTLB  ft  CO. 

•  (Supreme  Court  of  Florida.    DivlsloD  A.  Dec. 
21,  1909.   Rehearing  Denied  Jan.  25,  1910.) 

1.  Affbal  Ann  EBitOK  a  1009*)— Bkvibw— 
FiNDiNQ  07  Chancellor. 

While  the  findings  and  conclusionB  of  a 
cbaDCellOT,  where  the  testimony  ia  not  taken 
before  him,  but  before  a  master  or  examiner, 
by  reason  whereof  lie  is  not  afforded  an  oppor- 
tunity of  seeing  and  hearing  the  wltoess,  are 
not  entitled  to  the  same  weight  as  the  verdict 
of  a  Jury,  yet  even  in  that  case  tbey  should 
not  be  dsturbed  by  an  appellate  court,  unless 
they  are  clearly  shown  to  be  erroneous. 

[Ed.  Notew— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  8973;  Dee.  Dig.  f  1009.*] 

-2.  Apfiai.  A>n>  Ebbob  (|  9S1*)  —  Rbvuw  — 

PBBSUICFTIONS— t^NDINOS  OF  FaOT. 

In  equity,  as  well  as  at  law,  every  presump- 
tion is  in  favor  of  the  correctness  of  the  ruIinK 
of  the  trial  judge,  and  a  final  decree  Tendered 
by  him  bssed  laigdy  or  solely  upon  qneatlons 


of  fact  wOl  not  be  reversed,  unless  the  evidence 
clearly  show*  that  it  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8762;  Dec.  Dig.  fi  931.*] 

8.  Appeal  ako  Ebeob  1208*)— FBOCEBDiRas 

Aftbb  RracAND. 

Where  a  final  decree  Is  reversed  upon  ap- 
peal because  tlw  trial  court  had  never  acquired 
jurisdiction  of  the  person  of  one  of  the  appel- 
lants, who  is  a  necessary  party,  and,  upon  such 
case  being  remanded,  such  par^  voluntarily 
comes  in  and  files  an  answer,  wheretv  be  vir- 
tually admits  the  allegati<ms  of  the  bill  in  so 
far  as  they  concerned  him,  and  such  cause  is 
referred  to  the  same  master  to  take  the  testi- 
mony therein  to  whom  It  had  previously  been 
referred,  and  the  c(Hnplainant  files  a  motion,  re- 
citing therein  such  anove  stated  facts,  ana  al- 
leging that  the  issues  had  not  been  changed  and 
that  It  would  be  a  great  saving  of  time  and  ex- 
pense to  use  such  testimony  so  previously  taken, 
whereby  an  order  U  sought  directing  such  mas- 
ter to  mark  and  file  all  the  testimony  previouslv 
taken  by  him,  "including  all  ezhibito,  d^osf- 
tions,  oral  testimony  taken  and  reduced  t<f  writ- 
ing by  bim,"  and  that  he  report  the  same,  with- 
out delay,  to  the  court  for  further  consideration, 
no  error  is  committed  by  the  trial  court  In 
granting  such  motion,  due  notice  of  the  time 
and  place  of  the  hearing  thereof  having  been 
given  to  the  defendants,  who  are  not  shown  to 
have  interposed  any  objections  or  offered  any 
opposition  thereto,  but  who  sabseqaently  sought 
and  obtained  an  order  allowing  them  additional 
time  to  take  further  testisumy,  and  did  take 
such  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1203.»] 

4.  EQurrr  (I  422*)— Dbcbee— Masteb'b  Find- 
ings. 

An  assignment  of  error  that  "the  court 
erred  in  adopting  and  making  a  part  of  its  final 
decree  the  master's  unauthorized  finding  and 
conclusion  of  fact  and  law  as  set  forth  and 
made  a  part  of  said  final  decree"  is  without 
force,  when  it  is  satisfactorily  shown  bow  such 
master's  reimrt  happened  to  be  before  the  court, 
and  the  decree  does  not  recite  that  such  findings 
and  conclusions  were  adopted  and  Incorporated 
therein.  Even  if  the  court  did  so  adopt  and  in- 
corporate them,  no  error  was  committed  thereby, 
prorided  tbey  were  warranted  and  supported  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  8  944 ;  Dec.  Dig.  8  422.*] 

(Syllabus  by  the  Court) 

Appeal  from  Circuit  Court,  Manatee  Ooun- 
ty;  J.  B.  Wall,  JndgA 

Bin  by  I^le  &  Go.  against  the  Sarasota 
Ice,  Flsb  &  Power  Company  and  others.  De< 
cree  for  complainant,  and  defoidants  ap- 
peal. Affirmed. 

J.  B.  SIngletary  and  Sparkman  ft  Garter, 
for  app^lants.  Wilson  ft  Bosweli,  for  ap- 
pellee. 

SHAGKLEFORD,  J.  The  appeal  In  this 
case  is  presented  here  for  the  second  time. 
For  the  opinion  on  the  former  appeal,  see 
Sarasota  Ice,  Fish  ft  Power  Company  y. 
Lyle  ft  Co.,  68  Fla.  1068,  48  South.  602, 
wherein  will  be  found  a  statfflnent  of  the 
facts.  As  Is  stated  therein,  the  final  decree 
from  which  the  appeal  ms  entered  had  to 
be  reversed,  for  the  reason  that  it  appeared 
that  the  court  had  never  acquired  jurisdlc- 
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the  appellants,  although  a  decree  pro  con- 
(esso  had  been  entered  against  him ;  such 
appellant  being  affected  by  the  final  decree, 
and  therefore  a  necessary  party.  We  also 
called  attention  to  the  fact  that  It  appeared 
that  an  order  ct  r^erence  bad  been  made 
before  all  the  iBsnes  had  been  propwly  made 
ap.  On  the  case  being  remanded,  8.  I>. 
Fatch  voluntarily  came  In,  waived  the  aerr- 
Ice  of  a  subpoena  upon  him,  and  filed  an  an- 
swer, whereby  he  virtually  admitted  the  al- 
legations of  the  bill  in  so  far  as  they  con- 
cerned or  affected  him.  The  issnes  were  all 
properly  made  up,  and  the  court  thereupon 
made  an  order  referring  the  cause  to  O.  K. 
Beaves,  a  practicing  attorn^,  aa  special 
master,  to  take  the  testimonr  therein  and 
report  the  same  to  the  court  without  his 
findings  and  conduslons.  Such  special  mas- 
ter WAS  the  same  pwson  to  whom  such  cause 
had  been  prevtonsly  referred,  only  in  the 
first  order  be  seems  to  have  been  directed  to 
make  and  report  findings  and  condnsiona. 
After  the  making  of  the  second  order  of  ref- 
erence, the  complainant,  who  Is  the  appellee 
here,  filed  a  motion,  due  notice  of  the  time 
and  place  of  the  bearing  thereof  being  given 
to  the  defendants,  reciting  theretai  the  fact 
of  the  appearance  and  answer  of  Futcb,  the 
taking  of  the  testimony  by  the  same  maato-, 
that  the  issues  had  not  been  changed,  and 
that  it  would  be  a  great  saving  of  time  and 
expense  to  use  such  testlnoony  so  previously 
taken,  wherefore  an  order  was  sought  from 
the  court  directing  such  master  to  mark  and 
file  as  evidence  all  the  testimony  prerlously 
takm  by  him,  "Including  all  exhibits,  deposi- 
tions, oral  testimony  taken  and  reduced  to 
wrltlx^  by  him,"  and  that  he  report  the 
same,  without  delay,  to  the  court  for  further 
consideration.  This  motion  was  granted  by 
the  court,  wltbout  opposition  upon  the  part 
of  the  defendants  or  without  any  objections 
being  Interposed  by  them,  so  far  as  is  dls- 
dosed  by  the  record.  After  the  making  of 
this  oMer,  the  defendants  sought  and  ob- 
tained from  the  court  an  order  granting 
them  15  days  from  the  date  thereof  within 
whidi  to  take  other  and  further  testimony, 
and  the  defendants  did  take  such  testimony 
before  the  master.  Such  master  filed  hia 
original  report  of  the  evidence  taken  before 
him,  in  obedience  to  the  order  of  the  court 
as  well  as  another  report  containing  the  evi- 
dence subsequently  taken  before  him  by  the 
defendants,  in  accordance  with  the  order  of 
the  court  to  which  we  have  previously  refer- 
red: such  two  reports  being  attached  to- 
gether. Such  original  report  also  contained 
.  the  master's  findings  and  concIiis>lons  as 
made  by  him  at  that  time;  the  same  not 
having  been  detached  from  the  report  The 
cause  came  on  for  a  final  hearing  before  the 
court  upon  the  pleadings  and  all  the  evi- 
dence BO  tak«i  before  and  repwted  by  such 
master,  and  a  final  decree  was  rendered  In 
favor  of  the  complainant,  being  substantial- 


appeal  was  entered. 

Twenty-three  errors  have  been  asslcned 
by  the  appellants,  practically  all  of  which 
are  Insisted  upon  and  argued.  Volumlnons 
briefs,  Including  a  r^ly  brief  by  the  appel- 
lants, have  been  filed  by  the  respective  par- 
ties, and  we  have  also  had  the  benefit  ot  oral 
arguments  from  their  respective  comisel. 
The  at^lants  lay  great  stress  upon  tbe  evi- 
dence in  support  of  their  dUferott  conten- 
tions, and  quote  extensive  extracts  there- 
from in  their  two  briefs.  The  evid«ice  so 
taken  before  the  master  covers  a  large  num- 
ber of  typewrittoi  pages  and  we  have  glvra 
the  same  our  careful  considwatton,  but  shall 
not  attempt  to  set  It  forth  in  this  t^lnlon 
or  even  to  give  a  summary  or  synopsis  tli«e- 
of,  for  the  reason  that  we  see  no  useful  pur- 
pose to  be  accomplished  Iqr  so  doing.  We 
have  also  carefully  read  the  briefs  of  coun- 
sel in  support  of  their  respective  contentions, 
and  we  listened  httentively  to  their  oral  ar- 
guments. In  view  of  the  condusion  which 
we  have  reached,  we  feel  that  it  would  be 
fruitless  labof  to  discuss  the  different  as- 
signments in  detail,  therefore  shall  make  no 
attempt  to*  do  so.  It  aeeme  to  us,  Atter  ma- 
ture deliberation,  that  by  the  final  decree, 
from  which  tliis  appeal  was  entered,  sub- 
stantial Justice  has  been  done  between  the 
parties,  and  we  do  not  feel  warranted  In  dis- 
turbing the  findings  and  conduslons  reached 
and  announced  therein.  Upon  some  points  the 
evidence  is  confilcting,  and  perhaps  It  ia  not 
as  satisfactory  in  all  respects  as  we  could 
desire,  yet  there  is  evidence  to  warrant  and 
support  the  decree,  and,  following  the  estab- 
lished practice  In  ttals  court  by  a  long  Hue 
of  dedslons,  we  are  not  disposed  to  Interfere 
with  it  We  are  not  unmindful  of  the  dis- 
tinction pointed  out  by  this  court  wboe  the 
evidence  was  taken  before  the  diancellor, 
who  was  thereby  afforded  the  opportunity  of 
seeing  and  hearli^  the  witnesses,  and  where 
the  testimony  mts  taken  before  a  mast»  or 
examiner  and  no  such  oi^rtnnlty  was  af- 
forded the  chancdlor.  See  Lucas  Wade, 
43  Fla.  419,  31  South.  231.  While  the  find- 
ings and  conclusions  of  a  diancellor,  where 
the  testimony  is  not  taken  beftore  him,  are 
not  entitled  to  the  same  wtight  as  the  tvt- 
diet  of  a  Jury  and  are  not  so  conclusive,  yet 
even  iq  that  case  they  should  not  be  dlaturb- 
ed  by  an  appellate  court  unless  they  are 
clearly  shown  to  be  erroneous.  In  other 
words.  In  equity,  as  well  as  at  law,  every 
presumption  is  In  favor  of  the  correctness  of 
the  ruling  f)f  the  trial  Judge  and  a  decree 
based  largdy  or  soldy  i^n  questloiu  of 
fact  will  not  be  reversed,  unless  the  evidaMe 
dearly  shows  that  it  was  erroneous.  See 
Waterman  v.  Hlggtns,  28  Fla.  660, 10  Sonth. 
07,  and  ModE  v.  Thompson  (decided  here  at 
the  present  term)  60  Soutii.  673.  We  are 
unable  to  say  in  the  Instant  case  diat  tbe 
preponderance  of  the  evldmce  Is  against  the 
findli^  of  fact  made  by  the  chancdlor.  Net- 
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ther  have  any  rerenlble  errora  of  law  tiOier 
In  the  decree  or  in  his  other  rulings  upon 
which  errors  have  been  assigned,  been  made  to 
appear  to  us.  l%e  contention  of  the  appellants 
that  the  testboony  should  have  been  retaken, 
and  that  It  was  error  to  direct  tbe  special 
master  to  reflle  his  report  Is  clearly  nnten- 
able^  Upon  the  diowlng  made  to  the  chan- 
cellor In  the  motion  of  complainant,  mch  a 
dlrecUon  to  the  master  was  eminently  prop* 
er  and  correct,  especially  so  since  the  de- 
faidants  Interposed  no  objections  thereto. 
The  farther  contention  of  the  appellants  that 
"the  comrt  erred  In  adopting  and  makhig  a 
part  of  Its  final  decree  the  niaster's  nnan- 
thorised  finding  and  condnston  of  fact  and 
law  as  set  forth  and  made  a  part  of  said 
final  decree"  Is  also  without  force.  We  have 
already  stated  how  such  findings  and  con- 
dnslwis  happened  to  be  filed  with  the  re- 
port The  decree  does  not  recite  tiiat  the 
court  adopted  sncb  findings  and  conclaslonB 
and  incorporated  them  in  the  decree,  but, 
even  If  the  coort  did  so  adopt  and  incor> 
porate  them,  no  error  was  committed  tbne- 
•  by,  provided  th^  were  warranted  and  snp- 
ported  by  the  evidence.  We  have  previously 
said  that  In  oar  opinlcm  the  erldence  does 
warrant  and  sapport  tbe  decree.  No  rever- 
slUe  error  having  been  made  to  appear  to 
OS,  it  necessarily  follpws  that  the  decree  ap- 
pealed from  most  be  affirmed. 

WHITFIELD,  a      and  GOOERELI4  J., 

concur. 

TAYLOR,  HOCKER,  and  PARKHILL, 
JJ.,  concur  In  the  opinion. 


BROWN  et  al.  FLOTD. 

(Supreme  Court  of  Alabama.    June  30,  1909. 
Rehearing  Denied  Dec.  16,  1909.) 

1.  EXUDTOBS  AND  AomNISTRATOBa  (|  119*)— 

Pebbonai.  OB  Refbesentahvb  Loabiut;— 

Tbesfass. 

An  administrator  may  be  liable  iDdividual- 
ly  for  trespaaa,  but  not  in  his  representative  ca- 
I>Bclty,  since  the  estate  of  a  deceased  person 
caunot  be  held  liable  far  the  torts  of  the  per- 
sonal representative. 

[Bd.  Note.— For  other  cases,  see  Execatore 
and  Administrators,  Cent.  Dig.  S  483  ;  Dec.  Dig. 
«  119.*] 

2.  Trespass  {%  SO*)— AcnoNa  — Damages  — 
Rent. 

Id  trespass,  plaintiff  Is  not  entitled  to  re- 
rover  for  rent  of  the  lands  trespassed  upon, 
where  she  left  the  premises  at  the  request  of  a 
tbird  party,  and  not  becaose  of  the  trespass. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent.  Dig.  f  134 ;  Dec.  Dig.  S  00.*] 

a  Teitawct  iif  ComoN  (I  13*)— Possession 

OF  OO-TENANT—ElFraCT— TRESPASS. 

The  fact  that  possession  of  one  tenant  in 
common  is  the  possessioc  of  all  is  not  a  defense 
for  trespass  by  one  tenant  In  common  against 
the  possesalon  and  person  of  another,  holding 


the  actual  possenlon  and  claiminc  tbe  entire 
property. 

[Gd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  IS  28^  29;  Dec.  Dig.  {  13.*] 

4.  Trespass  (|  27*)— Actioitb—Pastiis  —  De- 
fenses. 

A  sole  owner  of  land  or  a  chattel  cannot 
commit  a  trespass  to  recover  their  poBsesslon,  al- 
though they  are  wrongfully  withheld  by  one 
having  DO  claim  or  title,  since  he  has  an  ade- 
quate remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Gent.  Dig.  S  59;  Dec  Dig.  §  27.*] 

Appeal  from  Circuit  Court,  Tallapoosa 
County;  S.  L.  Brewer,  Judge. 

Action  by  Mary  L.  Floyd  against  R.  E. 
Brown  and  others.  Judgment  for  plaintiff, 
and  defendants  appeaU  Reversed  and  re- 
manded. 

Lat^ey  ft  Bridges,  for  appellants.  D.  H. 
Riddle,  for  api>ellee. 

MATFIELD,  J.  Plaintiff,  a  woman,  sues 
defendants  in  trespass  quare  clausum  freglt 
vl  et  armis  as  to  lands  described  In  the  com- 
plaint The  defendant  R.  E.  Brown  Is  sued 
Jointly  witli  tbe  other  defendants,  and  Is 
sued  individually  and  as  administrator. 

The  trespass  as  alleged  and  proved  was 
committed  by  the  said  R.  B.  Brown  et  al. 
after  the  death  of  the  Intestate  of  the  said 
Brown.  As  for  such  trespass,  the  personal 
representative  is  liable  Individually,  but  not 
In  his  representative  capacity.  The  estate 
of  a  deceased  prson  cannot  be  held  liable 
for  the  torts  of  the  personal  representative. 
The  separate  demurrer  of  R..  E,  Brown  as 
administrator  should  have  been  sustained  to 
the  complaint  It  stated  no  cause  of  action 
against  him  in  that  capacity.  The  complaint 
should  bave  been  amended  In  this  respect 
Shorter  v.  Urquhart  28  Ala.  360;  Daily's 
Adm'r  v.  Dally,  66  Ala.  266;  Spotswood  t. 
Bentley,  132  Ala.  2«6,  31  South.  445. 

The  plaintiff  In  this  case  could  not  recover 
damages  as  for  rent  of  the  lands  trespassed 
upon.  It  Is  shown  that  she  left  the  prem- 
ises at  the  request  of  a  third  party,  and  not . 
on  account  of  the  trespass  or  wrong  com- 
mitted by  these  defendants.  Consequently 
she  could  not  recover  in  this  action,  as  dam- 
ages, the  rent  of  the  lands,  or  the  value 
thereof,  after  she  abandoned  them  at  the  re- 
quest of  a  third  party. 

While  the  possession  of  one  tenant  In  com- 
mon is  the  possession  of  all,  this  Is  not  avail- 
able as  a  defense  for  trespass  vl  et  armIs 
committed  by  one  tenant  In  common  against 
tbe  possession  and  person  of  another,  who 
Is  at  the  time  in  the  actual  possession,  clnim- 
Ing  the  entire  property  in  his  sole  right 
and  Is  disputing  the  title  of  his  co-tenant 
If  the  defendants  were  tenants  In  common 
with  the  plaintiff  of  the  lands  In  question 
(as  they  claim  they  were),  they  should  have 
resorted  to  the  law  to  have  declared  and 
enforced  their  rights  as  such  tenants  In  com- 
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mon.  Th^  ohoBld  not  have  attempted  to 
assert  and  enforce  their  rights  by  tarea  and 
contrary  to  law,  as  all  the  evidence  ^owa 
tb^  did.  If  the  relation  of  tenant  In  'com- 
m<m  as  to  the  lands  had  been  undisputed, 
ttiat  ftict  could  not  Justify  the  torts  alleged 
and  proven  In  this  case  against  those  defend- 
ants, A  sole  owner,  much  less  a  tenant  in 
common,  will  not  be  p^mitted  thus  with 
force  to  right  a  wrong  by  committing  a  tres- 
pass, though  the  other  party  wrongfully 
withholds  the  possession  of  the  land  or  chat- 
tel from  Its  true  owner.  Hemdon  t.  Bt^rt- 
lett,  4  Port  481;  Folmar  &  Sons  t.  Cope- 
land,  57  Ala.  588;  Flncb  t.  Alston.  2  Stew, 
ft  P.  83,  23  Am.  Dec.  299. 

The  evidence  In  this  case  tends  to  show 
an  unwarranted  and  unlawful,  if  not  a  ma- 
licious, trespass,  and  was  sufficient  to  au- 
thorize the  Jury  to  award  vindictive  dam- 
ages. It  conclusively  appears  that  they  did 
award  such  damages;  and  we  are  not  pre- 
pared to  say  that  such  award,  as  to  either 
character  or  amount,  was  so  unwarranted  as 
to  authorize  the  trial  court  in  setting  It 
aside  on  the  motion  for  a  new  trial.  How- 
ever, we  do  not  pass  on  the  ruling  upon  the 
motion  for  a  new  trial,  for  the  reason  that 
the  case  mnst  be  reversed  for  other  causes 
assigned;  but  this  much  Is  said  as  to  tbe 
right  to  recover  punitive  damages. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

DOWDBLL,  a  X.  aiid  McOLKLIAN  and 
8ATBB,  JJ.,  concur. 


FLETGHBR  T.  TENNESSEB  CX>AU  IRON 
&  B.  CO. 

(Supreme  Coart  of  Alabama.    Nov.  25,  1909.) 

1.  Masteh  and  Sebvant  (S  286*)~Action8 
FOB  Injuries— SurpiciBNOT  of  Evidence- 
Question  FOB  JUBT. 

In  an  action  for  injury  to  a  servant,  al- 
Imd  to  have  been  caused  by  a  blow  from  a 
.piece  of  Iron  foiling  from  the  top  of  an  accamu- 
lator,  evidence  held  not  to  create  a  reaionable 
inference  for  the  jury  that  plaintiff  vas  Injured 
by  the  alleged  cause. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  280.*] 

2L  EhriDBNCB  (I  117*)— BtVIDinOX  lUBUTAira 
UNLESS  SUFPOBTBD. 

In  an  action  for  inlarles  to  a  servant  by 
his  beiDK  ertnick  by  a  piece  of  iron  which  fell 
from  tbe  top  of  an  accumulator,  evidence  that 
pieces  of  iron  on  the  top  of  tbe  accumulator 
sometimes  fell  off  when  they  were  not  piled 
Btraiffht  U  not  admissible,  where  there  was  no 
proof  that  the  iron  was  not  piled  stralKbt,  or 
was  stic^ins  out  at  the  time  when  plaintiff  was 
injured,  or  that  the  conditions  were  the  same 
then  as  when  iron  fell  off  on  previous  occasions ; 
no  statement  being  made  by  counsel  that  It 
would  be  made  relevant  by  c(Hnpetent  evidence. 

TEd.  "ffote. — For  other  cases,  ^fe  Evidence, 
Cent  Dig.  «  136:  Dec  Dig.  |  117.'1 

Appeal  from  Circuit  Court,  Jefferson  Coon- 
ty ;  A.  O.  Lane,  Judge. 


Action  by  Dewltt  Fletdier,  pra  ami.  against 
the  Tennessee  Coal,  Iron  &  Railroad  Com- 
pany for  damage  From  a  Judgment  tot 
defendant,  plalntlfl  appeals.  Affirmed. 

The  first  count  Is  by  a  licensee  for  dam- 
ages, and  the  allegations  of  negligence  are 
general.  The  second  count  was  charged  out. 
The  third  count  Is  by  an  employ^,  and  tbe 
negligence  Is  alleged  to  have  consisted  In  a 
defect  In  the  condition  of  the  ways,  works, 
machinery,  etc.  Count  4  Is  by  an  anpl(^& 
and  counts  on  the  negligence  of  one  Intrusted 
with  superintendence.  Count  5  Is  by  an  em- 
ploy&  and  counts  on  the  negligent  order  of 
one  Hill,  to  whose  orders  plaintiff  was  bound 
to  conform,  and  that  said  HIU  negligently  or- 
dered plalntlfl  to  work  at  or  near  an  accu- 
mulator, from  which  there  was  danger  of 
heavy  pieces  of  Inm  falling.  Counts  6  and  7 
went  out  Count  8  Is  by  an  employ^,  and  al- 
lies the  duty  of  the  defoidant  to  furnish  a 
reaB(maUy  safe  place  to  work,  and  ctia'rges 
the  failure  to  perform  that  duty  In  pnttti^ 
tbe  plaintiff  to  woA  at  or  near  an  aocnmo- 
lator,  which  was  dangerous  and  onstfe  hr 
reason  of  the  Jarring  of  said  accumulator  by 
machinery,  and  reason  of  the  fact  that  tbe 
pieces  of  Iron,  or  billets  of  iron  or  steel,  were 
lying  loose  on  the  top  <tf  said  accomnlator. 
where  they  were  in  danger  of  being  shaken  or 
Jarred  off.  Count  9  is  tbe  sune  as  count  8, 
except  that  It  alleges  that  tbe  danger  was  a 
latent  <m^  ot  which  the  plaintiff  was  igno- 
rant 

Huey,  a  witness  for  the  plaintiff,  testified 
that  he  was  head  fireman,  and  that  tbe  plain- 
tiff was  firing  oiglne  Na  X,  and  tliat  then 
was  an  accumulator  or  compressor  tboe; 
which  worked  up  or  down  by  water  pressure, 
and  that  It  was  within  three  feet  of  boiler  No. 
1 ;  that  In  firing  the  bolla-  it  Is  necessary  to 
be  near  by;  that  the  fireman  pundied  tbe 
are  and  stated  back  betwem  the  btdler  and 
tbe  accumulator;  that  the  accumulator  Is 
about  20  feet  high ;  and  that  it  goes  op  and 
down,  and  was  weighted  down  wltli  pig  Iron 
on  top.  The  witness  was  asked  this  question: 
"State  whether  or  not  the  old  man  working 
there  knew  that  mnnlng  tbe  accumnlator  was 
dangerous."  Objection  was  sustained.  Por^ 
ther  testifying  Id  reference  to  tbe  accumula- 
tor, witness  said:  **It  was  dangerous  around 
tbe  accumulator.  The  wat%r  pressure  was 
strong,  and  tbe  Iron  was  to  hold  It  down.  Ic 
goes  up  and  down,  and  the  effect  of  tbe  move- 
ment is  to  shake  It  all  the  time."  Witness 
was  then  asked  this  question:  "What  effect 
does  it  have  on  the  Iron  on  top?"  Witness 
answered:  **It  shakes,  and  If  tbe  iron  Isn't 
straight  on,  sometimes  pieces  fall  off."  Tbe 
answer  was  excluded  on  motion.  This  and 
similar  evidence  was  offered  and  excluded. 
Testifying  for  himself,  the  plaintiff  said  that 
be  bad  never  seen  an  accomolator  before, 
but  that  whm  he  saw  it;  it  was  going  ap  and 
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down,  and  that  there  was  iron  on  the  top. 
"I  could  see  the  Iron  stltdtlng  out  I  knew  it 
was  up  there.  I  could  tell,  when  I  looked  up 
at  the  accumulator,  that  It  was  filled  up, 
piled  up,  with  pieces  of  iron."  No  evidence 
was  Introduced  showing  that  the  Iron  from 
the  accomulator  struck  the  plaintiff ;  the  only 
evidence  In  tliat  connection  being  that  the 
firemen  were  In  the  habit  of  stepping  back 
to  get  fresh  air,  and  that  plaintiff  stepped 
back,  stepping  In  between  the  accnmulator 
and  the  boiler,  and  that  while  standing  there, 
looking  at  another  punch  the  fire,  something 
struck  him  on  the  head  and  shoulders,  render^ 
lug  him  UDnmscloni. 

Oaston  ft  Fettna,  for  appellant  Percy. 
Benners  &  Burr,  for  appellee. 

ANDERSON,  J.  The  evidence  fails  to 
■how,  or  create  a  reasonable  inference  for  the 
Jury,  that  the  plaintiff  was  Injured  by  the 
falling  of  a  piece  of  iron  from  the  top  of  the 
accumulator,  find  the  fact  that  be  was  so 
Injured  la  a  mere  matter  of  conjecture  or 
speculation.  It  is  true  that  some  of  the  ex- 
cluded evidence,  when  taken  with  that  of  the 
plaintiff  as  to  the  condition  of  the  Iron  on 
top  of  the  accumulator  at  the  time  of  the  In- 
Jury,  might  create  an  Inference  that  be  was 
struck  by  a  piece  of  falling  iron ;  but  this  evi- 
dence was  not  In  when  the  trial  court  gave 
the  general  chaise  for  the  defendant 

Nor  can  the  trial  court  be  put  In  error  for 
excluding  the  evidence  of  the  plaintiff's  first 
two  witnesses,  or  so  much  thereof  as  was 
excluded,  as  It  was  not  competent  when 
given ;  there  being  no  proof  that  the  iron  was 
not  piled  straight  or  was  sticking  out,  the 
morning  in  question,  or  that  conditions  were 
the  same  then  as  when  the  Iron  fell  off  on 
previous  occasions,  and  no  statement  by  coun- 
sel that  It  would  be  made  relevant  by  compe- 
tent evidence.  In  order  to  put  the  trial  court 
In  error,  this  evidence  should  have  been 
offered  after  the  plaintiff  testified. 

Finding  no  reversible  error  In  tbe  record, 
the  Ju^ment  of  the  circuit  court  must  be  af- 
firmed. 

Affirmed. 

DOWDELL,  a  J.»  and  SATRE  and  ETANS, 
JJ.,  concur. 


MARTIN  V.  EVANS. 
(Snpreme  Court  of  Alabama.    Nov.  11,  1900.) 
1,  EviDEiTCE  (II  484.  436*)— Pabol  Evidencr 

— IHVALIMTT. 

That  a  conveyance  was  obtained  by  fraud 
or  ondDe  Influence  Is  open  to  proof. 

[Ed.  Note.^For  other  cases,  see  Evidence, 
Cent  Dig.  H  2005-3024;  Dee.  Dig.  H  434, 
43a*] 


2.  AcKNowLKDomfT  (S  tHS*)— GBiTiTXOAn  or 
NoTABT— Effect. 

The  cerdScate  of  a  notary  Is  preanmptlve 
evidence,  and  cannot  be  contradicted;  nor  can 
tbe  acknowledgment  itself  be  contradicted. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  pig.  H  290-314 ;  Dec  Dig.  |  55.*] 

3.  DowKs  (§  55*)  —  DowEB  Not  Assigned  — 
Nature  of  Intebbbt. 

Before  dower  it  assigned,  it  Is  In  the  na- 
ture of  a  right  of  action,  and  not  an  Interest  or 
estate  in  land. 

[Ed.  Note.— For  other  eases,  see  Dower,  Cent 
Dig.  I  176;  Dee  Dig.  |  65.«] 

4.  Canceixatioit  of  Irstbuiceicts  a  60*)— 
Plea  diko — Decbee. 

Where,  pending  a  suit  to  cancel  a  convey- 
ance to  defendant,  he  died,  and  the  snit  was 
revived  against  his  heirs  and  against  his  ad- 
ministrator and  widow,  and  the  heirs  and  ad- 
ministrator allowed  decrees  pro  confesso  to  be 
taken,  the  widow  havins  had  no  estate  In  the 
lauds,  under  Code  1907.  f  8754,  and  there  being 
no  allegations  to  show  that  she  had  a  dower  in- 
terest, and  the  decrees  pro  confesso,  under  sec- 
tion 3163,  admitting  all  allegations  of  the  bill 
and  dispensing  with  proof,  a  decree  for  com- 
plainant would  be  entered. 

[Ed.  Note.— IV>r  other  eases,  see  Cancellation 
of  Instruments,  Dec  Dig.  I  60.*] 

5.  Deeds  («  18.  71,  72*)— VAunrrr. 

Defendant  accnsed  complainant's  son  of 
havins  embezzled  funds  from  defendant,  and 
caused  ft  to  be  represented  to  complainant  that 
unless  she  made  a  conveyance  of  certain  real 
estate  to  defendant  within  a  few  hours  the  son 
would  be  prosecuted,  and  acting  under  extreme 
distress  and  apparent  necessities  of  the  case  the 
conveyance  was  made.  Held,  that  complainant 
was  entitled  to  have  it  set  aside  as  obtained 
under  duress  and  undue  Influence,  and  as  with- 
out consideration. 

[Ed.  Note.— For  other  cases,  see  Deeds.  Cent. 
Dig.  SI  24,  27,  183-199;  Dec.  Dig.  S§  18,  71, 
72.*] 

6.  Cancelutiok  of  Instrcuents  (I  80*)— 
Pabtibs  AoAiNffr  Whom  Ganceexatioit 
aiAT  BE  Had. 

Defendant  who  had  employed  complain- 
ant's son,  after  the  termlnati<m  ct  tbe  employ- 
ment  accused  the  son  of  having  embessled  funds 
from  defendant,  and  he  stated  to  one  who  acted 
as  the  son's  adviser  that  if  a  settlement  was 
not  made  the  son  would  be  prosecuted,  where- 
upon such  person  and  the  son  visited  complain- 
ant and  stated  that  the  prosecution  would  be 
commenced  unless  she  should  make  a  conveyance 
of  certain  real  estate,  wliich  was  done,  and 
which  defendant  accepted.  Held,  that  defend- 
ant was  the  beneficiary  of  the  wrouf^  oerpetrated 
on  complainant,  and  was  responsilHe  for  the 
acts  of  the  son  and  his  adviser,  though  they  did 
not  act  as  his  agents,  and  cancellatlM  could  be 
had  as  against  nim. 

[Ed.  Note.— For  oilier  eases,  see  Cancellation 
of  Instruments,  Dec  Dig.  I  80.*] 

7.  Vekdob  and  Pubchabeb  (H  227*)— Boma 
Fide  Pdrchaseb. 

Defendant  was  not  in  a  position  to  set  up 
any  claim  as  a  bona  flde  purdiaser  for  value 
without  notice. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  }  474 ;  Dec  Dig.  |  227.*] 

8.  Canceluition  of  Iitstbuhents  (I  18*)- 
Estoppel. 

Complainant  was  not  estopped  from  setting 
up  the  truth  of  the  transaction  and  obtaining 
relief  In  equity. 

[Ed.  Note.— For  other  cases,  see  GancellatioD 
of  Instruments,  Cent.  Dig.  |f  23-27 ;  Dec.  Dig. 
I  18;*  Deeds,  Cent  Dig.  |  210.] 


•For  othsr 
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Appeal  from  Chancery  Court,  Mobile  Coun- 
ty; Thomas  H.  Smith,  Chancellor. 

Suit  by  Mary  D.  Evans  agaliut  Margaret 
Martin.  From  a  decree  In  favor  of  complain- 
ant, defendant  appeals.  Affirmed. 

The  following  is  the  opinion  of  the  chan- 
cellor In  the  court  below: 

"Complainant  alleges:  That  on  the  15th 
day  of  February,  1907,  her  youngest  son  came 
to  her  In  distress  and  stated  to  her  that  his 
former  employer,  Ed  Martin,  accused  blm 
of  being  an  embezzler  in  a  large  amount  He 
told  her  that  If  he  did  not  obtain  a  deed  to 
her  home  within  a  few  hours  be  would  be 
prosecuted.  That,  acting  nnder  the  extreme 
distress  and  what  she  thought  the  necessity 
of  the  case  required,  she  did  execute  a  deed  to 
said  Martin  for  her  home,  which  she  had  ac- 
cumulated by  her  own  industry,  and  which 
was  the  only  property  that  she  owned.  That 
no  consideration  whatever  was  ever  paid  to 
her.  The  deed  states  a  consideration  of  $2,- 
500.  That  this  is  entirely  Bctitious,  and  she 
received  nothing  whatever  for  the  deed.  That 
she.  had  no  advice,  and  acted  hastily  and  un- 
der the  extreme  distress  and  surprise,  and 
without  due  deliberation.  The  evidence  sus- 
tains the  above  allegations. 

"In  Holt  V.  Agnew,  67  Ala.  369,  It  is  said: 
'In  this  case  It  cannot  be  said  that  there 
was  any  relation  of  trust  and  confidenoe 
existing  between  the  parties.  To  the  fidelity 
and  Integrity  of  the  appellees  the  appellant 
did  not  commit  her  Interest,  nor  did  she  look 
to  th«n  for  advice  or  protection.  They  met, 
and  by  her  own  act,  and  upon  her  own  sug- 
gestion, they  were  Invite^  into  the  relation 
of  parties  contracting  with  her,  that  she 
might  obtain  relief  for  her  husband,  afflicted 
by  disease,  harassed  In  mind  because  of  the 
official  default  from  which  he  apprehended 
the  most  serious  and  extreme  consequences. 
Transactions  with  her,  looking  to  the  relief 
of  her  husband,  from  which  she  sustains  det- 
riment, and  does  not  derive  corraoxmdlng 
benefit,  In  which  she  j)art8  with  the  pn^rty, 
or  rights  of  property,  and  does  not  obtain  an 
adequate  valuable  consideration.  In  view  of 
her  distressed  condition,  which  was  known 
to  appellees,  the  Vainest  consideration  and 
highest  obligation  of  right  and  Justice  compel- 
led a  court  of  equity  to  investigate  zealously 
and  vigilantly,  and  to  undo  them,  If  there  be 
any  traces  of  undue  Influence  from  any  source 
or  of  advantages  taken  of  her  condition. 
Fraud  or  Imposition  may  not  be  shown.  Of 
either  of  these  the  parties  may  be  fully  ac- 
quitted. Tet  if  she  has  acted  hastily,  with- 
out time  and  opportunity  for  deliberation,  in 
the  absence  of  disinterested  advice,  and  with- 
out opportunity  to  obtain  it,  or  If  she  was 
acting  under  the  Influence  of  threats  of  the 
ponlshment  of  her  husband,  or  of  extreme 
terror,  or  of  apprehension  of  his  impending 
death,  and  her  motive  was  ills  relief,  a  court 
of  equity  must  intervene  and  restore  her  to 


the  condition  in  which  she  was  when  Induced 
into  the  transaction.  The  doctrine  upon 
whldi  the  court  acts,  when  a  party  by  force 
of  circumstances  Is  reduced  to  a  condition  in 
which  he  cannot  deal  upon  terms  of  equaJlty 
with  another,  and  peculiarly  subject  to  op- 
pression or  Imposition,  or  to  undue  influence, 
Is  thus  expressed  by  Judge  Story:  "As  where 
he  does  not  act  or  makes  a  contract  when  he 
Is  under  duress  or  the  Influence  of  extreme 
terror,  or  of  apprehension  short  of  duress,  or 
of  threats.  For,  in  cases  of  tliis  sort,  he  has 
no  free  will,  but  stands  in  vlnculis,  and  tiie 
constant  rule  In  equity  is  that,  where  a  party 
is  not  a  free  agent  and  is  not  equal  to  pro- 
tecting himself,  the  court  will  protect  him. 
•  *  •  On  this  account  courts  of  equity 
will  watch  with  extreme  Jealousy  all  con- 
tracts made  by  a  party  while  under  imprison- 
ment,  and  If  there  is  the  subtest  ground  to 
suspect  oppression  in  such  cases  they  will 
set  tbe  contract  aside.  Circumstances,  also, 
of  extreme  necessity  and  distress  of  the 
party,  although  not  accompanied  by  any  di- 
rect restraint  or  duress,  may  in  like  manner 
BO  overcome  Ills  free  agency  as  to  Justify  tlie 
court  in  setting  aside  a  contract  made  by 
him,  on  account  of  some  oppressltni,  or  frand- 
ulent  advantage  .or  Impositiou,  attaidln^  up- 
on it"  1  Story,  Bq.  S  239.  And  so  in  cues 
of  surprise,  of  sudd»  action  without  due 
deliberation,  it  there  is  great  inequality  of 
consideration  in  the  tranaactiwi,  and  advan- 
tage is  taken  of  the  drcnmstances  which  mis- 
lead, confuse,  ot  disturb  the  reason  and  Jndg- 
meut,  the  court  will  intervai&  1  Stoxy,  Eq- 
8  I  do  not  nndentand  that  an  acknowl- 
edgment precludes  an  inquiry  into  tlw  mannw 
in  wtilch  a  deed  was  executed.  The  CNtlfl- 
cate  of  the  notary  1b  preswnptive  evidence 
and  cannot  Iw  contradicted,  nor  can  the  ao 
knowledgment  Itself  be  contradicted ;  but  that 
the  conveyance  was  obtained  by  fraud  or  un- 
due influence  is  open  to  iffoof,  otherwise  no 
acknowledged  conv^ance  could  ever  be  at- 
tacked on  these  grounds.  As  I  understand 
the  cases  of  Moog  v.  Strang,  69  Ala.  98.  and 
Miller  V.  Marx,  55  Ala.  322,  this  is  all  they 
hold.  The  cases  of  Moog  v.  Strang,  69  Ala. 
98.  Mohr  T.  Orlffln,  137  Ala.  406,  34  Sonth. 
378,  Pratt  Land  &  Improvement  Co.  t.  Mc- 
Claln,  135  Ala.  452,  S3  South.  185,  03  Am.  SC. 
Rep.  85,  and  Walker  v.  NIcrosi.  13D  Ala.  356; 
33  South.  161,  a»  different  from  this  case  in 
this:  That  tbere  was  a  conBldwatlan  imUt 
out  by  the  defendant  against  whom  the  rtiief 
is  asked. 

"In  the  present  case  ctnnplainant  was  paid 
no  ctmsideratlon,  and  Martin,  the  grantee 
In  the  deed,  suffered  no  loss  or  detriment 
and  paid  out  no  consideration,  bringing  these 
cases  under  the  rule  laid  down  in  Holt  v. 
Agnew,  67  Ala.  309,  and  Story's  Equity,  there 
cited.  The  present  case  seons  to  be  a  plain 
case  of  entire  failure  <tf  conaidention  for 
the  deed,  and  Its  heliv  executed  under  great 
distress,  and  that  the  grantor  was  not  In 


any  condition  to  set  with  due  deliberation, 
but  from  the  Influence  brought  to  bear  upon 
her  Indirectly  by  said  Martin.  Tbe  suit  wa^ 
brought  agalnBt  Ed  Martin,  who  baa  since 
died.  Upon  the  snggestlon  of  bis  death,  leave 
was  granted  to  revive  against  his  heirs  and 
personal  r^resentatlveg  when  known.  Sub- 
sequently, on  motion  of  complaiaaut,  the  suit 
was  revived  against  his  heirs,  being  his  broth- 
ers and  Bisters,  named  in  the  motion  and  or- 
der of  revival,  and  also  a^inst  his  adminis- 
trator, and  also  against  his  widow.  The  belrs 
and  administrator  have  allowed  decrees  pro 
confesso  to  be  taken  against  tbem  <belng 
brought  In  by  publication).  The  widow  alone 
Is  defending  this  suit  Having  died  Intestate, 
leaving  brothers  and  sisters,  Martin's  widow 
bas  no  estate  in  the  lands.  Section  3754, 
Code  1907.  There  are  no  allegations  to  show 
that  she  even  has  a  dower  homestead  Interest 
in  the  lands.  Sections  3812,  3813,  3814.  4160, 
Code  1907.  Francis  v.  Sandlin,  i50  Ala.  586, 
43  South.  829.  'Before  dower  is  assigned,  It  is 
In  the  nature  of  a  right  of  action,  and  not  an 
interest  or  estate  In  lauds.*  Francis  v.  Sand- 
lin, 150  Ala.  586,  43  South.  830.  So  that,  had 
I  arrived  at  a  contrary  conclusion  than  that 
there  was  no  such  consideration  as  would 
sustain  the  deed  upon  the  proof  offered  by 
the  widow  alone,  yet,  she  having  no  right  in 
the  property,  and  the  belrs  and  personal  rep- 
resentatives having  admitted  the  allegations 
of  the  bill,  the  conveyance  would  still  have 
to  be  set  aside.  The  ruling  is  undisputed 
that  a  decree  pro  confesso  admits  all  of  the 
all^atlons  of  the  bill  and  dispenses  with  the 
proof.  Section  3103  of  the  Code  of  1807,  and 
authorities  cited  there." 

Gregory  &  H.  T.  Smith,  tor  aK>eIlant 
Fitts  &  Leigh,  for  appellee. 

MAYFIELD,  J.  This  bill  was  filed  by  com- 
plainant to  set  aside,  cancel,  and  annul  an  ab- 
solute conveyance  of  her  home,  upon  the 
grounds  that  the  conveyance  was  obtained  by 
undue  influence,  that  in  executing  It  she  act- 
ed under  mental.  If  not  physical,  duress,  and 
because  there  was  no  consideration  to  support 
the  conveyance.   The  facts  are  brlefiy  these: 

A  son  of  complainant,  a  boy  about  20  years 
of  age,  had  been  employed  by  one  Martin,  tbe 
grantee  in  the  deed  In  question,  for  5  or  6 
years.  The  boy  seems  to  have  had  cpmplete 
charge  and  control  of  Martin's  business;  that 
is,  of  one  line  of  It,  to  wit,  the  stable  busi- 
ness, and  was  bookkeeper  and  general  man- 
ager of  it  The  boy,  for  some  reason  which 
does  not  appear,  quit  the  employ  of  Martin, 
and  set  up  for  himself  a  business  of  the  same 
kind  as  that  In  which  he  was  engaged  for 
Martin.  Neither  Martin  nor  the  boy  appeara 
to  have  known  anything  about  bookkeeping, 
and  tbe  books  of  Martin's  business  seem  to 
have  been  poorly  kept.  After  the  boy  left 
Martin,  the  latter  employed  one  Horn  to 
check  up  hlB  l)ooks  and  tbe  accounts  of  the 
bof,   Horn  did  not  complete  the  work,  bat 


abandoned  It  at  Martin's  request.  Martin 
then  employed  one  Rosson,  who  checked  up  the 
books,  who  reported  the  boy  *4,000  or  $5,000 
short  in  his  accounts.  There  were  conversa- 
tions between  Martin,  Horn,  and  Rosson  con- 
cerning the  manner  in  which  the  books  were 
kept,  what  the  books  showed  and  failed  to 
show,  and  the  amount  of  the  shortage.  Horn 
seems  to  have  been  the  friend.  If  not  tbe  le- 
gal adviser,  of  the  boy,  and  to  have  acted  as 
an  intermediary  between  him  and  Martin. 
Martin  in  the  meantime  employed  an  attor- 
ney In  the  matter,  and  referred  the  boy  and 
Horn  to  his  attorney  for  final  settlement  and 
adjustment.  Martin,  on  one  or  more  occa- 
sions, told  Horn  that,  if  the  boy  did  not  make 
settlement  of  his  default  by  a  given  date,  he 
(Martin)  was  going  to  prosecute  him  to  the 
full  extent  of  the  law — intimating,  if  not  say- 
ing, that  the  boy  was  criminally  guilty  of  em- 
bezzlement and  that  he  would  put  him  in  the 
penitentiary  if  he  did  not  settle  up  the  mat- 
ter. Martin  finally  agreed  to  accept  $2,500  in 
payment  of  the  shortage  and  default  He  de- 
clined to  accept  a  mortgage  upon  the  moth- 
er's home  for  the  amount,  but  agreed  to  ac- 
cept an  absolute  deed  thereof  in  payment  of 
the  12,500  and  In  settlement  of  the  claim,  and, 
further,  that  he  would  lease  the  place  to  the 
mother  for  $5  per  month,  and  recouvey  upon 
the  payment  of  a  certain  amount  These 
conditions  were  finally  agreed  upon  between 
Martin,  Horn,  and  the  boy,  before  th^'mother 
ever  knew  of  the  matter.  Horn  and  the  son 
then  went  to  her  house  to  see  her  and  have 
her  to  sign  the  deed  and  lease.  They  ex- 
plained the  matter  to  her.  and  told  her  that 
tbe  arrangement  was  necessary  in  order  to 
keep  her  son  from  being  prosecuted,  and 
probably,  sent  to  the  penitentiary,  and  ad- 
vised her  to  execute  the  paper.  She  was 
greatly  grief-stricken,  but  under  protest,  and 
while  declaring  that  she  did  not  and  could  not 
understand  the  matter,  signed  tbe  deed  and 
lease,  which  were  prepared  by  the  attorneys 
of  Martin.  The  deed  recites  the  payment  to 
her  of  ¥2,500;  but  it  is  conceded  that  nothing 
was.  paid  to  her,  and  that  the  real  considera- 
tion, If  any,  was  the  prevention  of  the  prose- 
cution of  her  son.  It  is  certain  that  there 
was  no  consideration  moving  from  the  gran- 
tee to  the  grantor  personally.  If  there  was 
any^t  all  from  the  grantee,  it  was  the  relin- 
quishing by  him  of  his  claim  against  the  boy. 
No  one  can  read  the  evidence,  as  shown  by  this 
record,  and  reach  any  other  conclusion  than 
did  the  learned  chancellor,  which  he  has  well 
expressed  in  his  opinion;  and  in  his  conclu- 
sions and  findings  we  concur,  here  directing 
that  his  opinion  be  set  out  in  the  report  of 
this  case. 

It  is  insisted  by  counsel  for  appellee  that 
there  was  a  material  variance  between  tbe 
allegations  of  the  bill  and  the  proof.  We 
cannot  assent  to  this  insistence.  The  bill  cer- 
tainly contained  equity,  and  the  material 
aT«nnent8  were  proven  beyond  dispute^  and 
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beyond  controTersy.  Martin  was  the  bene- 
ficiary of  the  wrong  perpetrated  upon  the 
complainant,  and  was  certainly  ciTllly  re- 
sponsible for  the  acts  of  the  boy  and  Horn, 
though  they  were  not  his  agents.  His  acta 
and  deeds  were  certainly  the  cause  or  agree- 
ment which  induced  the  boy  and  Horn  to 
overpersuade  the  complainant  to  execute  the 
deed.  While  Martin  may  not  have  directed 
them  to  do  exactly  what  they  did,  or  to  say 
what  they  said  to  the  complainant  to  Induce 
her  to  execute  the  deed,  he  certainly  agreed 
to  accept  the  deed  ^nd  the  fruits  of  their 
acts,  and  said  enough  to  them  to  Justify  them 
In  saying  and  In  doing  what  they  said  and 
did.  Martin  Is  certainly  not  In  a  position  to 
set  up  the  claim  of  a  bona  fide  purchaser  for 
value  without  notice,  and  complainant  Is 
clearly  not  estopped  from  setting  up  the  truth 
of  the  whole  matter,  and  obtaining  the  relief 
to  which  the  truth  of  the  matter  entitles  her. 
This,  and  this  only,  does  the  decree  of  the 
chancellor  award  her. 

JHo  other  decree  than  that  rendered  by  the 
chancellor  would  hare  been  proper  under  the 
pleadings  and  proof  In  this  case  as  shown 
by  this  transcript  There  can  be  no  doubt 
that  the  threat  of  Martin,  respondent  and 
grantee,  to  prosecute  and  Imprison  the  boy, 
his  former  employ^,  the  son  of  complainant 
and  grantor,  caused  such  fear  and  terror  as 
to  overcome  the  will  and  free  agency  of  the 
mother.  Her  assent  was  coerced  by  this  fear, 
which  Martin  instigated,  if  he  did  not  direct- 
ly Incite  by  personal  c(»umuttlcation  of  the 
threat  He  made  the  threat  for  the  express 
purpose  of  baTtng  It  communicated  to  her, 
and  DO  doubt  under  the  belief  and  hope  that 
it  wonld  produce  the  effect  it  did  produce. 
Aside  from  allaying  the  fear  and  grief  of  the 
mother  and  son,  there  waa  no  consideration 
ttx  the  deed.  She  was  unquestionably  over- 
reached. If  equity  cannot  lend  her  its  aid, 
she  must  lose  her  home  without  fault  on  her 
part 

The  appeal,  under  the  circumstances,  at- 
tacked  the  mother's  affections  and  sympathies 
for  her  child.  It  attacked  the  weatest  point 
of  the  weakest  creature.  Had  she  not  yield- 
ed to  the  appeal,  she  would  have  been  unnat- 
ural and  Inhuman.  A  mother,  under  such 
conditions,  Is  powerless  to  resist  the  appeal. 
If  courts  of  chancery  could  not  grant  relief 
In  the  Instant  case,  they  would  be  without 
the  most  needy  wards,  and  be  deprived  of 
the  noblest  purpose  or  object  In  our  system 
of  equity  Jurisprudence.  Harris  v.  Carmody, 
131  Mass.  Gl,  41  Am.  Rep.  188;  McCormlck 
Co.  V,  Hamilton,  73  Wis.  486,  41  N.  W.  727; 
Holt  V.  Agnew,  e7  Ala.  361;  Glass  &  Ca  v. 
Haygood,  138  Ala.  4M.  31  South.  973;  Hart- 


Affirmed* 

DOWDELU  G.  J.,  and  SIMPSON  and  He- 
CLELLAN,  33.,  concur. 


A.  R.  GANUS  &  CO.  T.  TEW. 
(Supreme  Court  of  Alabama.    Dec  18,  1909.) 
1.  Pleading  (H  SS2,  869*>— Pubas— Ihcoh- 

SISTENCT— REHKDT— HonOH  to  BI.ECT. 

Where  pleas  were  so  InccHuistent  that  they 

could  not  be  pleaded  toeether,  defendant  could 
elect  on  which  he  woola  stand,  so  that  It  was 
error  to  allow  a  jnotioo  to  strike  one  of  them 
deaignated  therein  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Pleading 
Gent.  Dig.  ,|  1201;  Dec.  Dig.  »  352,  369.*] 

2l  TEifnsB  (S  1*)— Plea— AvAn^BiLrrr. 

In  absence  of  etatote,  a  plea  of  tender  is 
proper  osly  where  the  demand  is  tn  the  nature 
of  a  debt,  or  the  sum  due  is  either  certain  or 
capable  or  being  ascertained  by  calculation,  and 
is  not  available  In  actions  for  unliquidated  dun- 
ages. 

[Ed.  Note.— Fbr  other  cases,  see  Tender,  Omt 
Dig.  55  1,  2;  Dec.  Dig.  {  1.*] 

3.  Witnesses  (§  204*)  —  Petvileoed  Ooionr- 

NICATIONS— AtTOBNET  AND  CUBNT. 

It  was  efiDT  to  admit  the  contents  oS  a  let- 
ter written  to  defendants  by  their  attorney  re- 
lating to  a  settlement  of  the  suit  and  to  compel 
defendants*  attorney,  over  his  and  their  protest, 
to  testify  as  to  the  letter  and  a  copy  thereof; 
it  being  a-  privileged  communication. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8  762;  Dec.  Dig.  5  204.*] 

Appeal  from  Circuit  Court  Washington 
County;  Samuel  B.  Browne,  Judge. 

Action  by  Jerry  M.  Tew  against  A.  R. 
Ganus  &  Co.  From  a  Judgment  for  plaintiff, 
defendants  appeal.   Reversed  and  remanded. 

Oranade  ft  Qranade,  for  appellants.  Fred- 
erick 6.  Brtmiberft  for  appellee, 

MAYFIELD,  J.  This  Is  an  action,  sound* 
ing  in  damages  merely,  for  injuries  to  plain- 
tiff's health  and  estate,  the  result  of  defend- 
ants' flooding  his  land  by  the  erection  and 
maintenance  of  a  mllldam.  Some  of  the 
counts  claim  as  for  simple  negligence  in  the 
constmction  and  maintenance  of  the  dam; 
others.  In  that  the  wrongful  acts  of  the  de- 
fendants were  wanton  and  willful.  Demar- 
rers  to  the  complaint  being  overruled,  defend- 
ant filed  four  pleas — first  the  general  issue : 
second,  a  plea  of  tender  of  $75;  third  and 
fourth,  pleas  setting  up  a  license  or  permit 
from  plaintiff  to  erect  and  maintain  the  dam. 
Demurrers  were  sustained  to  pleas  3  and  4 ; 
and  defendant  then  filed  plea  6,  setting  out  a 
little  more  fully  the  same  defoises  attempted 
to  be  set  up  by  pleas  3  and  4.  Demurrers  be- 
ing overruled  to  this  plea,  plaintiff  then  mov- 
ed to  strike  pleas  1  and     because  inconalat- 
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ent  with  plea  2,  of  tender.  The  court  granted 
this  motion,  striking  tbese  two  pleas,  leaving 
only  the  plea  of  tender,  on  which  the  trial 
was  bad;  the  trial  resulting  in  verdict  and 
judgment  for  plaintiff  for  $260.  From  tUs 
Judgment  the  defendants  appeal. 

The  first  error  Insisted  upon  was  the  strifc- 
tng  of  pleas  1  and  6  on  plaintUTs  motion. 
This  was  clearly  error.  It  Is  unnecessary  to 
decide  whether  the  pleas  were  so  Inconsistent 
with  plea  2  that  all  could  not  be  pleaded  to- 
gether, which  Is  the  reason  assigned  for  the 
motion,  and  seems  to  have  been  the  one  acted 
on  by  the  trial  court.  If  this  contention  be 
tme  (as  to  which  we  Intimate  no  opinion), 
the  defraidants  were  entitled  to  say  which  of 
the  two  lines  of  defense  tbey  would  pursue,  if 
not  entitled  to  both.  The  plaintiff  or  the 
trial  coort  had  no  right  to  select  for  them, 
which  was  the  ^ect  of  the  motion  and  the 
action  of  the  trial  court  in  striking  pleas  1 
and  6.  Hie  plaintiff  and  the  court  had  no 
more  right  to  select  plea  2  as  the  one  alone 
on  which  the  case  should  be  tried  than  th^ 
had  to  select  1,  or  5,  or  both.  If  the  pleas 
were  so  inconsistent  .that  all  could  not  be  set 
up  as  defraises  to  the  same  suit,  the  court 
GOtild  decline  to  allow  the  defendants  to  set 
up  all,  and  could  compel  them  to  elect  as  to 
which  of  the  Inconsistent  ones  they  would  re- 
ly np(m ;  but  the  court  or  the  plaintiff,  one  or 
both,  could  not  select  for  the  defendants,  as 
they  did  In  this  case. 

It  Is  unnecessary  for  ns  to  decide  whether 
the  plea  of  tender  filed  in  this  case  was  suffi- 
cient or  apt,  as  a  onnplete  defense  to  .this  ac- 
tion, whl&i  sounded  In  damages  merely.  Un- 
less authorized  1^  statute,  a  plea  of  tender  Is 
apt  only  In  cases  in  whldi  the  demand  is  In 
the  nature  of  debt,  or  In  which  the  sum  due 
Is  either  certain  or  capable  of  being  made 
certain  by  mere  arithmetical  calculation.  It 
Is  not  ai^llcable  to  actions  for  the  recovery 
of  unliquidated  damages.  There  are  some 
otfaor  c&BGB  provided  by  statute  for  tender, 
such  as  actions  for  slander,  etc.,  when  accom- 
jmnied  by  a  recantation.  Wilhlte  v.  Ryan,  66 
Ala.  109. 

The  court  also  committed  error  In  allowing 
appellee  to  prove,  over  the  objection  of  the 
appellants,  the  contents  of  a  letter  written  by 
appellants'  attorney  to  them,  concerning  a 
settlement  of  this  suit.  It  was  likewise  re- 
versible error  for  the  court  to  compel  appel- 
lants' attorney,  over  bis  protest  and  that  of 
his  clients,  to  testify  as  to  that  letter  and  a 
copy  thereof.  This  was  clearly  a  privileged 
matter — a  letter  from  an  attorney,  to  his  cli- 
ent, about  the  settlement  of  the  identical 
matter  on  trial.  No  excuse,  necessity,  or  Jus- 
tification Is  shown  for  thus  compelling  an  at- 
torney to  testify  as  to  transactions  with  his 
client.  Such  matters  are  among,  If  th^  are 
not,  the  most  privileged;  and  the  cases  are 
very  rare.  If  any  there  be,  where  these  se- 


crets should  be  revealed  hy  oomjnilston  as 
was  done  In  this  case. 

The  Judgment  la  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

DOWDELU  a  J.,  and  SIMPSON  and  Mc- 
CLOLLAN,  JJ.,  concur. 


LATHAM  et  al.  v.  BOYLES. 
(Supreme  Ooortjof  Alabama.    Dec  16,  1900.) 
Appeal  aito  Ebbob  (|  1029*)— Habkims  Bb- 

BOB. 

The  proponent  of  a  will,  contested  on  the 
grounds  of  want  of  testamentary  capacity  and 
undue  influence,  being  entitled  to  tne  general 
chai^,  tlie  evidence  showing  without  conflict 
sufficient  capacity,  and  there  being  no  sufficient 
evidence  of  undue  influence,  any  errors  were 
harmless  to  eonteatants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^r.^Ceot  Dig.  H  4035.  4036.;  Dec.  Dig.  f 

Appeal  from  Probate  Court,  Baldwin  Coun- 
ty;  J.  H.  H.  Smith,  Judge. 

Ella  B.  Latham  and  others  contested  a 
will,  of  which  Virginia  Boyles  was  proponent. 
Judgment  for  proponent,  and  contestants  ap- 
peal. Afilrmed. 

John  B.  Mitchell,  for  appdlants.  Leslie 
Hall  and  Charles  Hall,  for  apptilee. 


SIMPSON,  J.  The  appellee,  Virginia 
Boyles,  propounded  for  probate  the  will  of 
Mattle  A.  English,  and  a  contest  was  filed  by 
the  appellants,  on  the  grounds  that,  first,  it 
was  not  duly  executed;  second,  that  testa- 
trix did  not  have  snfflcloit  mental  capacity ; 
and,  third,  that  testatrix  was  under  the  domi- 
nation and  control  of  Virginia  Belles,  Mayne 
Belt,  and  Dr.  Coughlln,  and  that  the  will  Is 
the  result  of  undue  influence,  exercised  by 
said  parties  or  one  or  more  of  them. 

The  evidence  shows,  without  conflict,  that 
the  will  was  properly  executed  and  that  the 
testatrix  had  sufficient  mental  capacity  to 
execute  IL  There  Is  no  evidence  tending  to 
show  sudi  undue  influence  as  to  Invalidate 
the  will.  Eastls  v.  Montgomery,  95  Ala.  486, 
491,  494,  495.  11  South.  204,  36  Am.  St  Rep. 
227 ;  Schieffelln  v.  Schleffelln,  127  Ala.  16,  25, 
87,  28  South.  687.  Such  being  the  state  of 
the  evidence,  the  proponent  was  entitled  to 
the  general  charge  in  favor  of  the  validity  of 
the  will,  and  any  errors  that  the  court  may 
have  committed  were  without  Injury  to  the 
contestants.  L.  &  N.  R.  R,  Oo.  v.  Johnson, 
128  Ala.  635,  30  South.  680;  HIU  v.  McBryde, 
125  Ala.  642,  28  South.  85 ;  Glass  v.  Meyer, 
Son  &  Co.,  124  Ala.  SS2,  26  South.  890;  Grif- 
fin V.  Bass  Foundry  &  Machine  Co.,  185  Ala. 
490,  33  South.  177 ;  Cash  v.  So.  Express  Co., 
133  Ala.  273,  81  South.  936;  McLaren  v.  Ala- 
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bama  Midland  By.  Oo.,  100  Ala.  606.  14 
South.  405. 
Tbe  judgmeot  of  the  court  la  afflmed. 

Affirmed. 

DOWDELL.  a  J.,  and  McCLELI«AJ4  and 
MATFIELD,  JJ.,  ccmcnr. 


DAVIS  T.  ANDEBSOX  et  al. 
(Supreme  Court  of  Alabama.    Dec.  16,  190&) 

1.  MORTQAGES  (g  298*)— Pathent— BmoT. 

Id  statutory  ejectment  by*  one  claiming  un- 
der a  senior  mortgage  against  one  claiming  an- 
.  der  a  junior  mortgage,  evidence  that  the  senior 
mortgage  bad  been  paid  before  its  foreclOBore 
was  admissible,  since  Code  1007,  i  4890,  pro- 
vides that  the  payment  of  the  mortgage  debt  di- 
vests the  title  passing  by  the  mortgage. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  fi  2»8.*] 

2.  BVIDEKCB  (I  129*)— SlHIUB  FaGTS— RELA- 
TION TO  Issues— AouisaiBiuiT. 

Id  statutory  ejectment  by  one  claiming  un- 
der a  senior  mortgage  against  one  claiming  un- 
der a  junior  mortgage,  a  crop  lien  mortgage  ex- 
ecuted by  the  mortgagor  to  the  senior  mortgagee, 
which  faaa  no  relatitm  to  the  mortgage  on  the 
land,  is  properiy  excluded.  ' 

[Eld.  Mote.— For  other  cases,  see  Evldenee, 
Cent.  Dig.  H  38S-398 ;  DacTDig.  |  129.*] 

8.  Appeai.  and  IErbob  (i  1058*)— HABlCI.EaB 
Ebbob— Exclusion  oe  Evidence. 

The  error,  if  any,  in  sustaining  objections 

to  evidence,  was  cured  by  the  court  reversing  its 

ruling  and  offeriag  to  the  party  the  opportunity 

of  introducing  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  S  4206 ;  Dec.  Dig.  f  1(»8.*] 

4.  WiTNEESEH  (I  380*)— Right  of  Fabtt  TO 
DiscBEDiT  Own  Witness. 

A  party  may  not,  for  tbe  purpose  of  dis- 
crediting his  own  witness,  inquire  whether  he 
had  had  a  conversation  with  third  persons  in 
reference  to  the  matter  testified  go. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8S  1214^-1219 ;  Dec.  Dig.  I  380.*] 

5.  EviDENCB  (S  258*)— Admissions  of  Agent 
-Existence  of  Aosnct— Proof  of  Bei^a- 

TION. 

The  testimony  of  a  witness  that  the  book- 
keeper of  a  mortgagee  sent  him  and  a  third  per- 
son to  get  a  new  mortgage  from 'the  mortgagor, 
and  instructed  them  what  assurance  to  give  if 
the  mortgagor  would  execute  a  new  mortgage, 
and  testimony  by  the  mortgagee  that  he  gave 
instructions  to  his  bookkeeper  what  to  do  about 
it.  proved  ^ency.  bo  that  the  witness  could 
testify  as  to  what  to(A  place  when  he  and  the 
third  person  called  oo  the  mortgagor. 

[Ed.  Note.— For  other  cases;  see  Bvidenea, 
Cent  Dig.  H  1006k  1007;  Dee.  Dig.  S  25a*] 

6.  WrrNESSEa  (8  406*)— Ikpeaohkeht. 

Where  tbe  bookkeeper  of  another  testified 
that  the  account  of  the  latter  was  never  less 
than  $a)0.  a  receipt  in  full  of  account  for  J49.34 
was  admissible  to  show  whether  the  bookkeeper 
was  accurate  in  his  etatemmt 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  U  12T6-1279 ;  Dec  Dig.  |  400.*] 

7.  Witnbsseb  (I  267*)— Cbobs-Bxahiration 

—Scope. 

Matters  testing  the  accuracy  of  a  witness' 
statements  may  be  inquired  about  on  his  crose- 


examlnatioD,  the  extent  of  which  is  largriy  with- 
in the  discretion  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  923-930;  DecTmg.  |  267.*] 

Appeal  from  Circuit  Court,  Clarke  County ; 
John  T.  Lackland.  Judge. 

Statutory  ejectment  by  Thomas  W.  Davis 
against  Ollle  Anderson  and  otb^v.  From  a 
judgment  for  dafendanta,  jdalntUf  appeals. 
Afilrmed. 

Thomas  W.  Davis,  In  pro.  per.  Qolncey 
W.  Tucker,  for  appellees. 

SIMPSON.  J.  This  Is  an  action  of  statu- 
tory ejectment  by  the  appellant  against  at^l- 
lees.  Both  parties  trace  tbeir  title  to  tbe  com- 
mon source — Ollie  Anderson.  The  plaintiff's 
title  was  throngh  a  mortgage  from  said  OUIe 
Anderson  and  wife  to  N.  B.  Boyles,  dated  Sep- 
tember 7,  1895,  and  a  deed  from  said  Boyles, 
the  mortgagee,  to  plaintiff,  dated  January  10. 
1906;  and  tbe  defendants  claimed  under  a 
mortage  by  said  OUIe  Anderson  and  wife  to 
John  Kimbroogh,  dated  May  6,  1904.  and  a 
deed  (reciting  a  foreclosure)  from  said  John 
Elmbrough  to  Norman  Gunn,  dated  Decem- 
ber 28,  1005,  and  deed  from  Gunn  to  said 
Elmbrough,  dated  January  22,  1906. 

After  testimony  as  to  the  foreclosure  of  the 
mortgage  from  Anderson  to  Boyles,  tbe  par- 
chase  by  the  plaintiff,  and  the  receipt  by 
said  Boyles  of  the  amount  bid  at  the  fore- 
closure sale,  tbe  defendant  Ollie  Anderson 
(who  was  the  tenant  of  tbe  other  defendant. 
Elmbrough),  being  examined  as  a  witness  for 
the  plaintiff,  was  asked,  on  cross-examina- 
tion by  the  defendants,  whether  or  not  the 
mortgage  to  Boyles  was  paid  twfore  the  fore- 
closare.  The  plaintiff  objected  to  this  qnes- 
tlon,  and  tbe  overruling  of  said  objection  Is 
made  the  subject  of  the  first  assignment  of 
error  insisted  on.  In  addition  to  the  fact 
that  no  motion  was  made  to  exclude  the 
answer  to  said  question,  the  question  was 
proper,  as  under  the  statute  the  payment  of 
the  mortgage  debt  would  divest  the  title 
passing  by  the  mortgage,  and  be  a  complete 
defense  to  an  action  thereunder  for  the  prop- 
erty. Code  1907,  i  4899;  Foster  &  Rudder 
v.  Smith,  104  Ala.  250. 16  South.  61 ;  Bufford 
V.  Raney,  122  Ala.  570,  26  South.  120 ;  Baker 
V.  Burdeshaw,  132  Ala.  169,  31  South.  497; 
McKinnon  t.  Lessley.  89  Ala.  627.  S  South.  9. 

There  was  no  error  in  excluding  the  crop 
lien  mortgages  made  by  said  Anderson  to 
said  Boyles  from  1895  to  1899,  inclusive,  as 
they  were  not  shown  to  have  any  relation  to 
the  mortgage  on  the  land. 

If  there  was  error  In  sustaining  objections 
to  the  question  by  plaintiff  to  the  witness 
Anderson  as  to  a  conversation  between  plain- 
tiff and  said  witness,  it  was  cured  by  tbe 
subsequent  action  of  tbe  court  in  reversing 
its  ruling  and  offering  to  plaintiff  the  op- 
portunity  to  introduce  said  evidence. 
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There  was  no  error  In  sustaining  the  ob- 
jection to  the  question  by  the  plaintiff  to 
the  witness  N.  B.  Boylefl  "if  he  did  not  have 
a  conversation  with  OlUe  Anderson  In  the 
presence  of  Thomas  W.  Davis  In  October, 
1901,  at  witness'  store,  In  reference  to  amount 
due  on  mortgage."  No  statement  was  made 
showing  the  relevancy  of  the.  testimony 
sought  Its  apparent  object  was  to  discredit 
plaintiff's  own  witness,  which  cottld  not  be 
done. 

There  was  no  error  In  OTermllng  the  ob- 
jections to  the  Introductton  by  the  defend- 
ants of  the  mortgage  from  OlUe  Anderson  to 
John  KImbrongh.  Bald  mortage  constituted 
a  link  In  the  chain  of  title  set  up  by  tte  de- 
fendants, and  the  mere  fact  that  it  was 
dated  after  the  maturity  of  the  mortgage  in- 
trodnced  t^^  the  plaintiff  did  not  make  it  In- 
admissible. There  is  nothing  on  the  mort- 
gage as  copied  In  the  record  to  show  that  It 
had  been  transferred  "by  John  Klmbrongh  to 
J.  W.  Klmbrongh  ft  Co.,"  and  the  record  does 
not  show  that  any  objection  was  made  on 
that  account 

The  objection  made  to  the, introduction  of 
the  foreclosure  deed  of  John  KImbrougb  to 
Norman  Gunn  was  because  "it  seeks  to  con- 
vey the  sarnie  land  embraced  In  the  mortgage 
made  by  Anderson  to  N.  B.  Boyles  in  1895," 
which,  of  course,  was  no  reason  for  excluding 
the  deed. 

There  was  no  error  in  overruling  the  ob- 
jection to  the  question  to  the  witness  Tucker 
as  to  "what  took  place"  when  witness  and 
one  Caminack  went  to  see  Anderson.  The 
witness  had  testified  that  W.  D.  Boyles,  the 
bookkeeper  of  N.  B.  Boyles,  sent  him  and 
Cammack  to  get  the  new  mortgage  from  An- 
derson, and  Instructed  them  what  assurance 
to  give  If  Anderson  would  execute  the  new 
mortgage,  and  N.  B.  Boyles  had  testified  that 
he  gave  Instructions  to  W.  D.  Boyles  what 
to  do  about  It.  No  further  evidence  of  agen- 
cy was  needed. 

The  question  to  the  witness  Tucker  as  to 
whether  a  certain  clause  in  the  mortgage 
was  written  by  the  same  machine  as  the 
other  parts  of  the  instrument  was  not  subject 
to  the  objection  made. 

The  receipt  of  N.  B.  Boyles  for  "|49.34  In 
full  of  store  a/c  to  date,"  was  relevant  in 
connection  with  the  testimony  of  W.  D. 
Boyles  that  bis  account  was  never  less  than 
from  $200  to  $250,  as  showing  whether  said 
Boyles  was  accurate  In  his  statement.  At 
any  rate,  no  Injury  could  occur  to  the  plain- 
tiff in  this  action  by  ^ovring  that  this  little 
account  was  paid. 

As  to  the  questltms  to  the  witness  N.  B. 
Boyles  in  regard  to  his  bankruptcy,  in  addi- 
tion to  the  principle  that  the  extent  to  which 
a  cross-examination  may  be  carried.  Is  large- 
ly within  the  discretion  of  the  trial  court 
the  matters  Inquired  of  were  permissible  to 


test  the  accuracy  of  the  witness'  statenienis 
in  regard  to  the  nonpayment  of  the  mort- 
gage. 

The  alleged  discrepancies  In  the  statements 
of  witnesses  were  for  the  consideration  of  - 
the  jury,  and  there  was  no  error  in  the  re- 
fusal to  give  the  general  affirmative  charge 
In  favor  of  the  plaintiff.  The  judgment  of 
the  court  is  affirmed. 

Affirmed. 

ANDERSON,   McCLELLAN,    and  MAY- 
FIELD,  JJ.,  concur. 


OARMICHAEL  v.  UNITED  STATES  EI- 
DELITI  &  GUARANTY  CO. 
(Supreme  Court  of  Alabama.    June  30^  1909. 
Rehearing  Denied  Dec.  18,  1909.) 

1.  Sheriffs  and  Constables  rt^  157*>-Lia- 

BiLiTiES  ON  Official  Bonds—Detinde. 
Where  a  sheriff  seized  property  under  a 
writ  of  detinue,  and  delivered  it  to  the  plaintiff 
in  the  detinue  suit  before  the  expiration  of  the 
five  days  within  which  the  defendant  had  the 
riftht  under  the  statute  (Code  1907,  {  S7S0)  to 
execute  a  replevy  bond,  be  violated  the  statute, 
and  was  guilty  of  a  breach  of  his  bond. 

[Ed.  Note.— For  other  eases,  see  Sheriffs  aztd 
OoDsUbles.  Cent  Dig.  i  SOlTDec.  Dig.  1 157.*] 

2.  Sheriffs  and  Constables  ($  88*)— Lu- 
BiLiTiES— Custody  of  Propebtt. 

Where'  goods  are  seized  by  a  sheriff  in 
detinue.  It  ia  immaterial  where  they  are  kept, 
so  long  as  they  are  kept  safely  by  the  officer 
and  ready  to  be  delivered  as  the  law  might  re- 
quire. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
ConsUbiea,  Cent.  Dig.  8  124 ;  Dec.  Ddg.  f  88.*] 

3.  Evidence  (g  246*)— Admissions  bt  Attob- 
NET8— Termination  of  Authobitt. 

In  a  suit  for  breach  of  a  sheriffs  bond  In 
failing  to  require  and  take  a  forthcoming  bond 
of  the  plaintiff  In  detinue,  evidence  as  to  state- 
ments of  counsel  for  plaintiff  in  the  detinue 
suit,  made  after  the  termination  of  that  suit, 
that  the  plaintiff  never  gave  a  forthcoming  bond, 
was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  WS;  Dee.  Dig.  8  ^6.*] 

4.  Sheriffs  and  Constables  (S  171*)— Ac- 
tion ON  Bond  —  Trial  —  Questions  fob 
Jury. 

In  a  suit  for  breach  of  a  sheriff's  bond  in 
failing  to  reqnire  and  take  a  forthcoming  bond 
of  plaintiff  in  detinne,  evidence  held  sufficient 
to  make  the  question  whether  a  forthcoming 
bond  was  taken  one  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  8  415 ;  Dec.  Dig.  8  171.*] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty; H.  A.  Pearee,  Judge. 

Action  by  M.  E.  Carmtchael  against  the 
United  States  Fidelity  &  Guaranty  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.  Reversed  and  remanded. 

The  first  count  sets  out  the  bond,  the  oath 
of  office,  and  the  duellug  oath,  and  alleges 
the  breach  of  said  bond  as  follows:  "That 
on  the  13th  day  of  September,  1904,  Ellas- 
berg  &  Bro.  filed  In  the  office  of  the  clerk 
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of  the  circuit  court  of  said  county  of  Hous- 
ton a  summons  and  complaint  in  detinue 
against  this  plalntUf,  in  which  said  com- 
plaint the  property  described,  claimed,  and 
sued  for  Is  set  out  In  Exhibit  A,  attached 
to  this  complaint  and  made  a  part  hereof; 
that  an  affidavit  and  bond  was  filed  in  said 
court  along  with  said  complaint,  and  the 
said  summons  and  complaint  was  Indorsed 
by  the  clerk  of  said  court  requtrli^  the 
sheriff  of  said  county  to  seize  and  take 
into  his  possession  the  property  sued  for  tn 
said  complaint;  that  said  complaint  in  det- 
inue was  delivered  to  Oharles  E.  Walker, 
as  sheriff  of  said  county,  and  was  by  him 
executed  on  the  18th  day  of  September,  1904, 
by  levying  on  and  taking  into  his  possession 
that  portion  of  the  property  in  said  com- 
plaint described  which  is  set  out  In  said 
Exhibit  A  of  this  complaint;  that  the  prop- 
erty levied  upon  was  at  the  time  of  said 
levy  In  the  possession  of  and  the  property 
of  plaintiff;  that  this  plaintiff,  who  was  de- 
fendant in  the  detinue  suit,  did  not  give  a 
replevy  bond  and  retain  possession  of  said 
property,  but  that  said  Oharles  E.  Walker, 
as  said  sheriff,  delivered  said  property  over 
to  said  Ellasberg  &  Bro.,  who  were  plain- 
tiffs tn  said  detinue  suit,  without  requiring 
said  Ellasberg  &  Bro.  to  give  a  replevy  bond 
as  Is  by  law  required,  at  the  time  and  In 
the  manner  provided  and  required  by  law; 
and  that  at  the  expiration  of  10  days  from 
the  date  of  said  levy  and  seizure  of  said 
property  said  Charles  E.  Walker  failed  to 
return  said  property  as  it  was  his  duty  to  do. 
And  plaintiff  avers  that  said  property  has 
been  wholly  lost  to  her,  although  at  a  term 
of  the  court  subsequent  to  said  levy  said 
detinue  suit  of  Ellasberg  &  Bro.  against 
this  plaintiff  was  dismissed  out  of  said 
court,  but  that,  notwithstanding  this  fact, 
plaintiff  has  been  deprived  of  her  property; 
that  in  making  said  levy  and  taking  said 
property  Into  his  possession  and  handling 
them,  and  In  delivering  them  to  said  Ellas- 
berg &  Bro.,  and  In  falling  to  return  them 
to  this  plaintiff  after  the  expiration  of  10 
days  from  said  levy,  said  Charles  E,  Walk- 
er was  acting  under  color  of  and  by  virtue 
of  his  said  office  of  sheriff  of  the  county  of 
Houston,  and  that  by  reason  of  the  damages 
sustained  as  aforesaid,  plaintiff  sues." 

Count  2:  "Plaintiff  claims  of  defendant 
the  further  sum  of  $500  damages  for  the 
breach  by  defendant  of  the  conditions  of 
the  bond  set  out  In  count  1  of  this  suit, 
wbidi  said  bond  Is  referred  to  and  made  a 
part  of  this  count  And  plaintiff  avers  that 
tlie  CMiditlOQB  of  said  bond  have  been 
breached  and  broken  by  defendant  In  this; 
That  on  the  13th  day  of  September,  1904, 
Ellasberg  &  Bro.  filed  In  the  circuit  court 
of  said  county  summons  and  complaint  In 
detinue,  with  bond  and  affidavit  as  provid- 
ed by  law,  against  this  plaintiff  as  defend- 
ant, which  said  complaint  In  detinue  was 
Indorsed  by  the  clerk  of  said  court  requir- 


ing the  sheriff  of  said  county  to  seize  tbe 
property  described  In  said  complaint,  under 
which  said  complaint  tlie  Bald  Charles  EL 
Walker,  as  said  sheriff,  aud  In  the  puran- 
ance  of  the  authority  In  aald  indorsement 
contained,  seized  and  took  Into  his  posaes- 
slon  the  following  property  sned  for  In 
said  complaint,  to  wit:  All  tliat  propoty 
which  is  set  out  In  Exhibit  A  attached  to 
count  1,  whldi  said  exhibit  is  referred  to 
and  made  a  part  of  this  count,  on  said  13tlt 
day  of  September,  1004;  said  property  being 
at  the  time  of  said  levy  and  seizure  In  the 
possession  of  and  the  property  of  the  plain- 
tiff. And  plaintiff  avers  that  aald  C-  & 
Walker,  as  said  sheriff,  delivered  said  prop* 
erty  over  to  said  Mlasberg  &  Bro.,  the  plain- 
tiffs in  said  detinue  suit,  before  the  expira- 
tion of  five  days  from  the  date  of  said  levy, 
and  that  at  a  term  of  said  court  subsequent 
to  said  levy  and  seizure  said  ESIasberg  & 
Bro.  were  cast  In  said  detinue  suit,  but  tliat 
notwithstanding  said  Ellasberg  &  Bro.  were 
cast  In  said  suit  and  failed  to  prosecute  tbe 
same  to  effect,  by  reason  of  the  delivery  of 
said  property  of  plaintiff  to  said  Ellast}erg  & 
Bro.,  this  plaintiff  has  lost  said  property; 
that  at  the  time  of  the  levy  of  said  procem 
and  seizure  of  said  property,  and  taking 
the  same  into  his  possession,  and  delivering 
the  same  to  said  Ellasberg  ft  Bro.,  as  afore- 
said, and  making  such  disposition  thereof, 
said  O  E.  Walker  was  acting  under  color  of 
and  by  virtue  of  his  said  office  of  sheriff  of 
said  county  of  Houston;  and  that  by  reason 
of  and  on  account  of  the  aforesaid  acts  of 
the  said  G.  E.  Walker,  as  said  sheriff,  pUln- 
tlff  has  been  and  is  deprived  of  the  property 
aforesaid,  which  has  been  entirety  lost  to 
her.  Wherefore  she  sues.  Said  C.  B.  Walker 
being  dead,  he  Is  not  sued  in  this  action." 

The  demurrers  interposed  were  as  follows: 
"It  Is  not  alleged  In  either  count  that  the 
property  alleged  to  have  been  seised  by  tbe 
sheriff  was  Hie  property  of  the  plaintiff.  It 
Is  not  averred  in  either  count  that  plaintiff 
was  damaged  in  any  manner  by  the  seizing 
and  taking  by  the  sheriff  of  said  pro|?erty, 
or  by  delivering  to  the  plaintiffs  in  tbe  suit 
the  property  so  seized  by  him  In  the  spit 
It  does  not  appear  that  the  plaintiff  had 
any  interest  in  the  property  that  was  seized 
in  the  detinue  suit.  No  facts  are  averred 
showing  that  the  plaintiff  In  this  suit  was 
ever  entitled  to  possession  of  the  i»vperty 
as  described  in  the  complaint  It  Is  not 
shown  that  there  was  any  Judgment  rendo*- 
ed  in  said  action  of  detinue,  which  ftuthoris- 
ed  the  delivery  of  the  property  described  in 
said  complaint  to  the  plaintiff  in  this  snlt 
Each  count  falls  to  show  that  tbe  plaintiff 
tendered  to  the  sheriff  a  bond  of  saffldoit 
surety  in  double  the  value  of  the  property, 
payable  to  the  plaintiff  in  the  detinue  suit 
with  condition  that  if  the  defendant  was 
cast  in  the  detinue  suit  he  would  deliver  the 
property,  etc  It  Is  not  shown  that  the  plain- 
tiff In  this  suit;  tbe  defendant  In  the  detinue 
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wait,  executed  a  replery  bond  or  tendered 
to  the  sheriff  a  repIOTy  bond  wltbln  five  days 
after  the  eelmre  by  tbe  sheriff  of  the  prop- 
erty sued  for.  It  ts  not  averred  tbat  Ellas- 
berg  ft  Bro.  did  not  glTe  a  proper  fortfacom- 
ing  bond  to  the  said  sheriff  as  provided  by 
-section  3780  of  tbe  Oode." 

Tbe  amendment  to  the  second  count  con- 
■slsts  in  this:  After  tbe  words  **ln  possession 
<tf  and"  Is  Inserted  the  words  "bona  fide 
■claim  by,"  and  by  erasing  In  said  complaint 
all  the  words  after  the  words  "date  of  said 
levy"  to  tbe  words  nhat  at  tbe  time  of  the 
levy,"  ttieceby  erasing  five  whole  lines  and 
part  of  two  lines.  Tbe  same  demurrers  w«e 
reflled  and  snstalned. 

B.  F.  Reld.  for  appellant  Coleman,  Dent 
■A  Well,  for  appdlee. 

DOWDBLL,  C.  J.  The  second  count  of 
the  complaint,  both  as  originally  filed  and 
as  amoided,  to  which  demurrer  was  sus- 
tnlned,  counted  on  a  breach  of  duty  by  the 
sheriff  in  delivering  the  property  seized  un- 
der the  writ  of  detinue  to  the  plaintiff  In 
the  detinue  suit  before  the  expiration  of  the 
five  days  from  the  seizure,  wltbln  which 
time  the  defendant  had  tbe  right  under 
the  statute  to  execute  a  replevy  bond,  and 
whereby  it  is  averred  the  property  was 
wholly  lost  to  the  plaintiff  In  tbe  present 
suit.  There  can  be  no  doubt  that  a  delivery 
of  the  property  to  the  plaintiff  before  tbe 
-expiration  of  five  days  from  the  seizure  was 
In  palpable  violation  of  the  statute,  and 
-consequently  a  breach  of  duty  by  the  sher- 
iff. The  court  erred  In  sustaining  the  de- 
■mnrrer  to  the  count 

The  case  was  tried  on  the  plea  of  the 
general  Issue  to  the  first  count.  Und^  this 
issue  It  was  Immaterial  that  the  box  con- 
taining the  goods  which  had  been  seized 
under  tbe  vnit,  and  that  had  been  placed  In 
the  storehouse  of  one  Wilks,  was  removed 
from  said  place  within  five  or  six  days  after 
the  seizure.  It  was  wholly  Immaterial  where 
the  goods  were  kept,  so  they  were  safely 
kept  by  the  officer  and  ready  to  be  delivered 
as  tbe  law  might  require.  There  was  no 
reversible  error  committed  In  rejecting  this 
-evidence  of  the  witness  D.  G.  Carmlchael. 

The  evidence  as  to  a  statement  made  by  R. 
D.  Crawford,  an  attorney  for  the  plaintiff  in 
the  detinue  suit,  and  after  tbe  termination 
of  tbat  salt,  tbat  be  as  attorney  prepared 
the  papers  hi  that  case,  and  that  the  plain- 
tiff never  gave  a  forthcoming  or  replevy 
bond,  was  purely  hearsay  and  inadmissible, 
and  the  court  properly  sustained  the  ob- 
'  jectlon  to  this  evidence. 

The  breach  of  the  official  bond  sued  on, 
alleged  In  the  first  count  of  the  complaint, 
was  the  failure  of  tbe  sheriff  to  require  and 
take  a  forthcoming  bond  of  tbe  plaintiff  In 
the  detinue  suit  as  the  statute  prescribes. 


The  platntlfl  b«re  introduced  evidence 
Ing  that  no  sncb  bmid  was  evo:  returned  by 
tbe  sheriff  with  the  other  papers  in  the  case, 
as  It  was  his  duty  to  do.  If  he  had  ever 
taken  such  bond.  The  erldeoce  further 
showed  that  the  sheriff  making  tha  levy 
died  about  six  months  thereafter;  and  tbere 
was  also  evidence  tending  to  show  tbat  no 
such  bond  could  be  found  tu  the  office  •of 
the  sheriff  among  his  papers.  Under  this  evi- 
dence it  becomes  a  question  for  the  Jury  to 
determine  whether  or  not  a  forthcoming 
bond  was  taken  by  tbe  sheriff  from  the  plain- 
tiff. It  was,  we  think,  a  fact  In  inferoioe  to 
be  determined  by  the  Jury,  and  tiie  trial 
comt  erred  In  giving  the  general  chai^  for 
the  defendant 

For  the  errors  indicated,  the  Judgment 
must  be  reversed,  and  the  canse  remanded. 

Reversed  and  remanded. 

SIMPSON,  DENSON,  and  UtAYFIELD, 
JJ»  concur. 


NEVILLE  et  al.  GHBSHIBa 

(Supreme  Court  of  Alabama.    Nov.  18,  1000.) 

1.  Husband  and  Wife  ((  119«>— Cortbyarck 
BT  Husband  to  Wife— Effect. 

A  deed  of  land  by  a  husband  to  bis  wife, 
executed  prior  to  the  married  woman's  act  of 
February  28,  1887  (Acts  188&-S7,  p.  80),  Is 
void  in  law,  but  Talid  In  equity,  and  creates  an 
equitable  aeparate  estate,  wbicb  was  not  with- 
in the  statute  requiring  a  married  woman's  sep- 
arate estate  to  be  deducted  from  her  dower  or 
distributive  share  of  her  husband's  estate,  nor 
within  tbe  statute  enabling  tbe  wife  to  take  and 
hold  property  owned  by  her  at  the  time  of  her 
marriage,  or  to  which  she  may  become  entitled 
subsequently. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  {  426 ;  Dec.  Dig.  {  119*} 

2.  Husband  and  Wm  <8  114*)— Mabbiid 
Woiun's  Act— ApPLiCABn.iTT. 

The  married  woman's  act  of  Febroaiy  28. 
1887  (Acts  1886-87.  p.  80),  reiatiog  to  marital 
rights  and  powers  of  the  hosbaod  and  wife,  d(>ea 
not  apply  to  a  conveyance  to  the  wife  by  tbe 
husband,  who  died  before  tbe  passage  of  the  act, 
as  after  bis  death  tfae  wife  Is  a  feme  sole,  and 
the  act  has  no  application  to  her  or  to  her  prop- 
erty. 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  396 ;  Dee.  Dig.  f  114.*] 

3.  Husband  ahd  Wm  ^  114*}— Ookvetan- 
cxs  TO  Wira— Tnxi  Acquibxd. 

A  husband  executed  a  deed  of  land  to  the 
wife,  who  oh  tbe  same  day  conveyed  the  land  to 
a  trustee  for  the  bo^and's  heirs.  Tbe  husband 
died  prior  to  tbe  married  woman's  act  of  Feb- 
ruary 28,  1887  (Acts  1886-87,  p.  80).  Held, 
that  tlie  wife  acquired  only  the  equitable  title, 
and  the  legal  title  descended  to  the  husband's 
heirs  at  bis  death,  and  the  married  womab's 
act  did  not  devest  tbe  heln  of  such  title,  and 
a  will  subsequently  made  by  the  wife  was  in- 
effectual. 

[Bd.  Note.— For  orher  cases,  see  Husband  and 
Wife.  Cent  Dig.  S  3»5 ;  Dec.  Dig.  8  114.«] 
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4.  Ejecthbkt  (S  18*)— Tmx  or  PLAiMTDrr— 
Equitable  Titlb. 

An  eauitable  title  will  not  snpport  eject- 
ment. 

[Bd.  Note.— For  otfaer  cases,  see  Ejjectment, 
Cent.  Dlff.  H  B&SS;  Dec.  Dig.  |  1S.*J 

Appeal  from  Circuit  Court,  Lee  County; 
A.  A.  Evans,  Judge. 

Statutory  action  In  the  nature  of  eject- 
ment by  Sue  Kimbell  Neville  and  others 
against  J.  M.  Cheshire.  From  a  Judgment 
for  defendant,  plaintiffs  appeal.  Affirmed. 

Brown  &  Kyle,  for  ap[>ellantB.  J.  M.  Chil- 
ton and  Houston  &  Powell,  for  appellee. 

MAYFIELD,  J.  This  Is  a  statutory  action 
In  the  nature  of  ejectment  Both  parties 
daim  title  through  a  common  source — Thom- 
as J.  McDanlel.  The  plaintiffs  and  defend- 
ant on  appeal  were  respectively  the  plaintiffs 
and  defendant  on  the  trial.  Plaintiffs  claim 
title  through  a  deed  from  the  common  source 
of  title,  Thomas  J.  McDanlel,  to  his  wife, 
Sarah  Ann  McDanlel,  of  July  7,  1876,  and 
through  the  last  will  of  Sarah  Ann  McDan- 
lel, of  August  19, 18S9.  The  defendant  claims 
title  through  the  same  deed  from  the  com- 
mon source  to  Sarah  Ann  McDanlel,  and 
thence  through  conveyance  from  her,  as 
grantee,  to  J.  E.  Williams,  as  trustee,  for  the 
beneficiaries,  children  or  heirs  of  Thomas  J. 
McDanlel,  named  therein,  of  the  same  date 
as  the  deed  to  Sarah  Ann  McDanlel  from 
her  husband,  Thomas  J.  McDanlel,  and  thence 
through  deeds  from  the  trustee  to  the  bene- 
ficiaries named  therelp,  of  Januai-y  SO,  1891, 
and  by  deeds  from  them  to  the  plaintiffs  of 
August  12,  1890,  and  of  December  15,  1800. 

Thomas  J.  McDanlel,  the  husband,  died 
In  August,  1876.  Sarah  Ann  McDanlel,  the 
wife  died  in  August,  1890.  She  was  In  pos- 
session of  the  lands  up  to  the  time  of  her 
death.  The  defendant  was  her  tenant  as  to 
the  land  at  the  time  of  her  death.  Soon 
thereafter  he  became  the  tenant  of  the  bene- 
ficiaries named  In  the  wife's  deed  to  the  trus- 
tee, from  whom  he  subsequently  purchased. 
The  last  date  at  which  he  began  to  hold 
for  the  beneficiaries  after  the  wife's  death 
is  not  shown.  Whether  he  at  any  time  after 
the  wife's  death  held  for  plaintiffs,  or  recog- 
nized their  title  before  becoming  the  tenant 
of  the  beneficiaries  under  her  deed,  is  not 
without  dispute.  The  beneficiaries  named  in 
her  deed  of  July  7,  1876,  the  day  her  hus- 
band conveyed  to  her,  were  the  heirs  and 
children  of  her  husband.  The  plaintiffs,  who 
claim  under  her  will  of  August  19, 1889,  were 
probably  her  own  heirs,  being  her  nieces; 
she  not  having  any  children  or  descend- 
ants. While  the  claims  are  not  made  as 
such,  the  contest  Is  really  between  the  heirs 
of  the  husband  and  those  of  the  wife. 

The  prime.  If  not  the  sole,  question  of  Im- 
portance Involved,  Is  the  legal  effect  of  the 
two  deeds  of  July  7,  1876;  the  one  by  the 


husband  to  the  wife,  the  other  by  the  wife 
to  a  trustee,  for  the  use  and  benefit  of  the 
husband's  heirs  or  children.  The  deed  from 
the  husband  to  the  wife  was  an  attempt  to 
pass  the  fee  to  the  wife,  and  would  have 
passed  It,  but  for  the  marital  relations  then 
existing  between  the  parties.  The  one  from 
the  wife  was  Intended  to  pass  a  ruomlnder 
In  fee  to  the  children  or  heirs  of  the  bus- 
band,  but  reserving  a  life  estate  to  the  gran- 
tor, with  right  to  sell  and  convey,  jointly 
with  her  husband,  during  her  life.  This  it 
would  hare  done,  but  for  the  fact  tbat  at 
the  date  thereof  the  grantor  was  a  married 
woman.  So  we  must  decide  what  effect  the 
marital  relations  of  the  parties  to  the  first 
deed  had' upon  It,  and  what  effect  the  fact 
that  the  grantor  to  the 'other  was  a  married 
woman  had  upon  It,  what  was  the  law  of 
this  state  at  that  particular  time  governing 
each  of  these  transactions,  and  what  eff'ect 
if  any,  **the  new  married  woman's  law"  of 
February  28,  1887  (Acts  1886-87,  p.  80),  had 
upon  these  two  transactlonB. 

According  to  the  ancient  English  common 
law,  which  came  to  Alabama  aa  a  common- 
law  heritage,  marriage  made  a  bl-onity  of 
husband  and  wife,  and  the  husband  was  It. 
In  him  was  thereby  merged  all  the  property 
and  contractual  rights  of  the  wife,  ■which, 
fortunately  for  the  wife,  continued  only  dur- 
ing coverture.  Death  of  her  master  or  di- 
vorce from  him  could  restore  to  her  her 
property  right  or  power  to  contract  or  be 
contracted  with.  Under  this  common-law  fic- 
tion of  bl-unlty  of  hnsband  and  wife,  the 
wife's  personal  property  became  absolutely 
that  of  the  husband,  he  had  the  complete 
Jus  dlsponendi,  and  It  was  liable  for  his 
debts,  and  be  took  a  sole  estate  in  her  lands 
during  coverture.  She  could  not  di^Kwe  of 
them  by  gift,  deed,  or  will,  or  contract  aa 
to  them,  not  evai  with  her  husband  (her 
1^1  self).  Her  very  and  sole  earnings  be- 
longed to  her  husband,  though  she  alone  was 
physically  or  naturally  able  to  earn  the 
bread  for  herself  and  children.  Though 
physically,  mentally,  and  morally  ^e  was  ail 
of  the  bl-unity,  legally  she  was  nothing. 
Parliament  could  have  changed  this  any  day. 
but  allowed  it  to  remain  tbe  law  for  cen- 
turies. It  was  the  law  of  England  when 
Blackstone  said  that  "the  English  law  was 
the  perfection  of  human  reason,  the  product 
of  matured  experience."  It  was  also  tbe 
English  law  when  Bentham,  the  pupO  of 
Blackstone,  characterized  It  as  "a  fathom- 
less and  boimdless  chaos,  made  op  of  fictioD. 
tautology,  technicality,  and  inconsistency, 
and  the  administrative  part  of  It  a  8}-Btem 
of  exquisitely  contrived  chicanery,  which 
maximizes  delays  and  denials  of  justice." 

This  common-law  doctrine  was  bo  cruel, 
unjust,  and  Inhuman  at  one  time  that  It 
shocked  the  moral  sense  of  tbe  rulers,  and 
led  the  courts  of  chancery  to  timidly,  and 
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partially  In  some  Instances,  take  the  wife 
under  their  benign  protection.  At  common 
law  a  man  could  not,  If  he  would,  give  his 
land  to  his  wife,  not  even  that  which  be 
had  received  from  her  by  virtue  alone  of 
the  marriage  and  the  law.  Some  writers 
say  it  was  because  they  were  but  one  per- 
son la  law,  and  some  assign  other  reasons ; 
but  they  all  agree  that  a  gift  or  deed  of  land 
from  the  husband  to  the  wife  during  cover- 
ture had  no  effect  on  the  legal  title — as  to 
the  gift  or  deed  it  was  void,  as  were  all  oth- 
er contracts  made  between  them.  But  courts 
of  equity  came  to  the  relief  of  the  wife,  and 
would  support  and  protect  such  gifts  or 
deeds,  so  far  as  the  equitable  title  was  con- 
cerned, when  not  otherwise  fraudulent  Con- 
sequently, at  law,  such  gifts  or  deeds  were 
void.  In  equity,  if  fair,  just,  and  not  fraud- 
ulent, they  created  in  the  wife  what  was 
classed  as  an  equitable  separate  estate,  vest- 
ing in  her  the  entire  exclusive  interest,  since 
otherwise  the  transaction,  which  was  intend- 
ed to  have  some  effect,  would  have  had  none 
In  law  or  equity.  A  conveyance  by  the  hus- 
band to  the  wife  without  reservation  or 
qualification  was  held  to  be  a  clear  and  un- 
mistakable intentional  relinquishment  of  the 
husband's  rights  to  the  wife,  and  courts  of 
equity  would  enforce  that  intention. 

This  estate  of  the  wife  thus  created  was 
her  separate  estate  by  virtue  of  contract  and 
equity,  and  not  of  common  law  or  of  stat- 
ute. But  for  the  law,  common  or  statutory, 
the  conveyance  would  have  vested  in  her 
the  entire  legal  and  equitable  estate.  Con- 
veyances by  the  husband  directly  to  the  wife 
by  reason  of  this  equitable  doctrine  were  con- 
sidered and  treated  exactly  as  were  their 
separate  estates  created  by  conveyances  from 
the  husband  to  a  trustee  for  the  use  of  the 
wife,  or  as  any  other  estate  made  separate 
without  the  aid  of  legislation.  This  kind  of 
an  estate  she  was  capable  of  alienating  or 
Incumbering  as  If  she  were  sole.  McMillan 
V.  Peacock,  57  Ala.  127;  Turner  v.  Kelly, 
70  Ala.  85i  This  equitable  estate  was  not 
wltbln  the  statutes  which  required  her  sep- 
arate estate  to  be  deducted  from  her  dower 
or  distributive  share  of  her  husband's  estate. 
Her  separate  estate  referred  to  In  the  stat- 
ute was  her  estate  created  by  the  Constitu- 
tion and  statutes.  Harris  v.  Harris,  71  Ala. 
536.  But  this  equitable  estate  would  not 
support  an  action  of  detinue  or  ejectment,  or 
other  action  which  required  a  legal  title. 
Gluck  T.  Cox,  75  Ahi.  310;  Meyer  t.  Sulz- 
bncfaer,  75  Ala.  424. 

The  deed  of  the  husband  to  the  wife  prior 
to  February  28,  1887,  was  invalid  at  law,  but 
valid  in  equity.  The  equitable  separate  es- 
tate thus  created  was  not  within  the  opera- 
tion of  the  statutes  which  enabled  the  wife 
to  take  and  hold  the  property  owned  by  her 
at  the  time  of  the  marriage,  or  to  which  she 
might  become  entitled  subsequently.  Seals 
V.  Robinson,  75  Ala.  370.  This  equitable  sep- 
arate est&te  created  by  deed  from  the  hus- 


band to  the  wife  was.  In  many  respects,  an 
anomalous  estate  or  interest  in  land.  It  was 
clearly  and  uniformly  distinguished  from  the 
wife's  8ei>arate  estate  created  by  the  Consti- 
tution or  statutes,  and  was  not,  therefore, 
within  the  purview  of  the  various  statutes, 
prior  to  1887,  regulating  and  defining  her 
estate^  It  was  held  at  first  not  to  be  dis- 
tinguishable from  estates  conveyed  by  the 
husband  to  a  trustee  for  her  use.  This  was 
later  doubted,  but  adhered  to,  because  it  bad 
become  a  rule  of  property.  Washburn  v. 
Gardner,  76  AJa.  59d. 

In  that  case  it  was  held  that  it  did  not  di- 
vest the  legal  title  out  of  the  husband,  or 
vest  it  in  her,  as  in  the  case  of  a  conveyance 
to  a  trustee  for  her  use,  but  that  the  husband 
remained  the  holder  of  the  legal  title,  and 
therefore  the  trustee,  and  that  the  legal  title 
did  not  vest  la  her  upm  the  death  of  the 
husband  and  trustee.  Powe  t.  McLeod,  76 
Ala.  418.  In  that  case  Ston^  C.  J.,  says: 
"The  problem  Is:  What  is  the  status  of  the 
property  thus  conveyed  and  held?  The  con- 
veyance la  InopotitlTe  at  law;  and  does  It 
not  follow,  that  In  any  relief  which  a  court 
of  law  can  administer  the  property  Is  that 
of  the  husband,  unaffected  by  hte  abortive  at- 
tempt to  divest  the  title  out  of  himself?  And 
has  the  wife  any  Interest  In  or  right  to  the 
property,  other  than  the  equitable  right  to 
Invoke  the  power  of  the  diancery  court  to 
perfect  that  which  the  tansband.  by  force  of 
the  relation  he  sustained  to  his  wi^  was  In- 
competent to  do?  And  Is  this  mere  equitable 
right  of  the  wife  the  equivalent  of  an  estate 
secured  to  her  sole  and  separate  use?  Poa- 
slbly  this  has  become  a  rule  of  pr<^>erty, 
which  it  wonld  be  unwise  to  disturb.  In  that 
event  the  proper  remedy  would  be  with  the 
Legislature,  not  with  us.  We  do  now,  how- 
ever, hold  ourselves  concluded  from  re-ex- 
amlnlng  the  principle  asserted  In  the  seventh 
headnote  of  Goodlett  v.  Hansell,  supra  [6b 
Ala.  151],  should  the  question  come  again  be- 
fore us."  In  this  same  case.  Chief  Justice 
Stone,  speaking  of  the  estate,  title,  or  inter- 
est the  wife  acquires  by  gift  or  deed  direct- 
ly from  the  husband,  says  that  It  has  been 
declared,  by  three  previous  decisions  of  the 
court,  referred  to,  that  the  property  thus  ac- 
quired "becomes  the  equitable  separate  es- 
tate of  the  wife,  which  she  can  fasten  a 
charge  upon  by  any  promise  or  contract  of 
hers  to  pay  money;  in  other  words,  that  It 
has  all  the  incidents  of  property  secured  to 
her  sole,  separate,  or  exclusive  use.  If  this 
were  an  open  question  in  this  court,  we  think 
much  might  i>e  said  against  its  correctness." 

In  the  subsequent  case  of  Loeb  v.  McCul- ' 
lough,  78  Ala.  537,  the  same  learned  Chief 
Justice,  In  referring  to  what  he  said  above, 
added  that  In  that  case  It  was  left  an  open 
question,  but  thnt  the  rule,  since  first  an- 
nounced in  McMillan  v.  Peacock,  57  Ala.  127, 
had  been  so  often  followed  that  It  had  be- 
come a  rule  of  properly,  and  Uiat  the  court 
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wonld  not  dlBturb  It ;  that  If  a  diange  was 
desirable  tbe  Legld&tnre  could  administer 
the  proper  relief.  In  tin  case  last  above  re- 
ferred to,  the  court  eqwessly  orerroled  the 
case  of  Tnmw  t.  Kelly,  70  Ala.  85,  In  so  far 
88  held  that  tbe  husband  and  wife  coold,  by 
contract  or  conveyance,  OHiTert  her  atatotory 
separate  estate  into  an  eqnitable  separate 
estate,  thus  following  the  older  case  of  Cole- 
man r.  &nlth,  K  Ala.  377,  which  had  bem 
dedared  dictum  and  de$>arted  from.  In  this 
same  case  of  Loeb  r.  MeOnllougb,  the  ser- 
enth  headnote  In  the  report  of  Ooodlett  t. 
Hansell,  66  Ala.  IBl,  was  declared  improper. 
The  opinion  upon  which  it  was  based  was 
held  to  be  dictum,  and  was  overruled,  in  so 
far  as  it  held  that  the  husband  and  wife 
could  convert  her  statutory  estate  into  an 
equitable  estate,  and  that  thereafter  the  wife 
could  diarge  it,  or  sell  or  otherwise  dispose 
of  it,  as  if  she  were  a  fame  sol& 

So  it  seems  that  these  estates  were  not 
only  separate  and  distinct,  but  that  they 
were  incapable  of  being  converted  by  the  par- 
ties one  into  tbe  other.  As  to  the  one,  the 
wife  could  charge  it,  or  dispose  of  It,  as  If 
sole;  as  to  the  other,  she  could  not  The 
one  was  without  the  operation  of  married 
woman's  statutes;  the  other,  within.  The 
estate  or  title  of  the  one  was  available  only 
In  a  court  of  equity;  that  of  the  other.  In 
a  court  of  law.  Carrlngton  v.  Ricbardflon,  79 
Ala.  105.  In  Rabitte  &  Gaudln  v.  Orr  Broth- 
ers, 83  Ala.  189,  3  South.  421,  Stone,  O.  J., 
says:  "It  has  been  too  often  ruled  by  this 
court  to  be  further  open  to  controversy  that, 
if  a  husband  make  a  voluntary  conveyance 
or  gift  directly  to  his  wife,  it  vests  In  her  an 
equitable  separate  estate,  which  she  has  pow- 
er to  charge  and  do^  diarse  by  her  contracts 
lawfully  made." 

In  Maxwell  v.  Grace,  85  Ala.  677,  6  South. 
319,  the  husband  conveyed  land  directly  to 
the  wife  prior  to  February  28, 1887,  the  date 
of  the  new  married  woman's  law.  The  land 
conveyed  was  subsequently  levied  upon  and 
sold,  under  an  execution  against  the  hus- 
band. The  wife  sued  the  purchaser  at  that 
sale  in  ejectment  and  this  court  held  that  the 
wife  did  not  have  such  title  as  would  sup- 
port ejectment  against  the  purchaser  at  that 
execution  sale.  In  that  case  the  court  held 
that  the  statute  of  February  28,  1687,  did 
not  vest  the  wife  with  the  legal  title;  that 
the  Legislature  could  not  divest  title  out  of 
one,  and  vest  it  In  another.  The  same  case 
h^d  that  proi>erty  acquired  by  the  wife  un- 
der previous  married  woman's  statutes  pass- 
ed Immediately  under  the  dominion  of  the 
later  act,  and  thereafter  was  governed  by 
Its  provisions.  But  It  did  not  and  could  not 
change  the  equitable  separate  estate  into  a 
legal  estate  for  the  reason  assigned  in  that 
case,  and  for  the  further  reason  that  it  was 
not  an  estate  acquired  under  the  married 


woman's  statutes,  and  was  not  within  tbe 
Influence  of  any  of  sndi  stetntes— not  evra 
of  the  last   McMillan  t.  Peacock.  57  Ala. 

127. 

Another  strong  and  condiuive  reason  why 
the  married  woman's  law  cannot  aflCect  equi- 
table separate  estates,  nich  as  tbe  one  in 
question.  Is  that  they  are  created  by  cuitract 
and  not  1^  statute,  and  hence  th^  cannot 
be  takoi  away,  changed,  or  Impaired  by  con- 
tract, as  th^  could  be  if  created  by  stetute. 
The  Gonstltutlons,  state  and  fedraal,  prevent 
such  result.  Bynnm's  Case,  02  Ala.  8S8.  9 
South.  185.  But  a  stronger  and  more  coadu- 
slve  - reason  than  thes^  why  the  statute  of 
1887  did  not,  and  cannot,  have  any  effect  In 
this  case,  Is  that  it  related,  and  was  mere- 
ly Intended  to  r^te,  to,  or  aflCect,  the  mari- 
tal rights  and  powers  of  the  hnstuand  and 
wtfe,  and  no  marital  Telatfons  uisted*  as  be- 
tweei  the  grantor  and  grantee,  at  the  time 
of  the  passage  of  this  act  The  husband  had 
been  dead  10  years  whoi  the  act  was  passed. 
His  death  dissolved  all  relations  of  husband 
and  wife.  After  lits  death  Mrs.  M(A>antel 
did  not  hold  the  property  u  Us  wUb  or  tals 
widow.  She  was  a  feme  sole  at  the  date  of 
the  married  woman's  law,  and  It  could  have 
no  application  to  her  or  to  her  pn^rty. 

It  is  unnecessary  In  this  case  to  decide 
whether  Mrs.  McDanlel's  deed  to  tbe  trustee, 
on  the  day  her  husband  ctrnv^ed  to  h^. 
passed  bee  equitable  interest  after  her  death. 
It  did  not  pass  ttie  legal  title,  because  ahe 
did  not  possess  it  to  pass,  and  whether  it 
passed  the  equitable  title  or  not  It  is  not  nec- 
essary or  proper  to  now  detnmlne.  As  Mrs. 
McDanlel  did  not  acquire  the  legal  title  to 
the  land  by  her  deed  from  her  husband,  but 
only  tlie  equitable  title,  and  that  descended 
to  the  hnslund'a  heira  at  his  death  10  years 
before  the  married  woman's  law  was  enacted, 
and  that  act  did  not  and  conid  not  bare  the 
eOfect  to  divest  It  of  the  heirs  and  Invest  it 
In  her,  it  follows  that  the  plalntifr  did  not 
and  could  not  acquire  the  legal  title  under 
will ;  and,  this  being  necessary  to  a  recovery 
In  ejectment,  the  court  properly  Imstracted 
the  jury  to  find  for  the  defendant 
'  The  judgment  of  the  drcoit  court  Is  af- 
firmed. 

Affirmed. 

DOWDELL,  C  3^  and  SIMPSON  and  Mc- 
CLSLIiAN,  JJ.,  concur. 


TENNBSSEB  COAL,  IRON  ft  B.  Oa  t. 
KELLT. 

(Supreme  Court  of  Alabama.   Kor.  18^  lOOOi) 

1.  Mabtbb  abd  Smvaht  <|  341*>— Pboccmiso 
Discharge  or  Servant— Liabilitt. 

Defendant,  If  It  wrongfolly  and  malicUrasly 
procured  plaintiff's  discharge  by  his  enploTcr. 
would  be  liable,  though  the  master  had  a  r^t 
to  discbarge  him ;   bat  If  it  procured  It  hy  do- 
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I'ng  only  what  it  had  a  right  to  do,  terminatiiig 
by  mutual  agreement  with  the  employer  the  con- 
tract of  the  employer  to  do  certain  work  for  it, 
whereby  the  employer  had  no  further  need  for 
employes,  it  would  not  be  liable,  whatever  its 
motive. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1286;  Dec.  Dig.  8  341.«] 

2.  Masteb  and  Servant  ({  341*)— Pboovbino 
DiscHABOx  OF  8iBVAifT—lJABiuT7  — Evi- 
dence. 

Evidence  in  an  action  for  damages  for  the 
procuring  by  defendant  of  plaintiCTs  discharge 
by  his  employers,  who  were  operating  a  mill  on 
defendant  B  land  under  a  contract  with  it,  tliat 
defendant,  who  famished  the  water  for  the 
mill,  had  it  cut  off,  for  the  porpose  of  causing 
the  mill  to  shut  down  and  preventing  plaintiff's 
employers  from  operating  it,  to  the  end  of  en- 
compuaing  his  discharge,  was  inadmissible ;  the 
question  whether  defendant  had  a  right  to  cut 
off  the  water,  and  whether  it  did  it  in  order  to 
abut  down  the  mill,  not  being  made  issues  by 
the  pleadings,  if,  indeed,  they  could  be. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec;  Dig.  I  341.*] 

5.  Appeal  and  EbIiob  (f  1050*)— Habuubs 
BRBoa— Adhisbzon  op  Evidence. 

Evidence  being  clearly  inadmissible,  and  Its 
direct  tendency  being  to  prejudice  the  jury 
against  defendant,  It  cannot  be  said  Its  admis- 
sion waa  harmless. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig;  |S  4158-1180;  Dec.  Dlf.  | 

losa*] 

4.  Evidence  (S  471*)— Opinions. 

A  witness  may  not  give  his  opinions  and 
conclusions  as  to  matters  on  which  be  Is  not 
shown  to  be  qnallSed  or  competent  to  itate  an 
opinion,  but  be  may  merely  state  the  bets  and 
let  the  Jury  draw  the  conclusions. 

[Ei.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig:  SS  2149-2185;  Dec  Dig.  S  471.*] 

6.  Masteb  and  Servant  (8  341*)— Procuring 
DiBcnABOB  or  Sebvant—Liabii.itt  — Evi- 
dence. 

Evidence  in  an  action  for  damages  fi>r  the 
procuring  by  defendant  of  plaintiff's  discharge 
by  bis  employer,  that  after  he  was  discharged 
defendant  warned  him  not  to  go  on  its  premises, 
is  Inadmissible;  it  raising  an  Immaterial  issue 
of  bis  right  to  go  there,  and  Its  only  tendency 
being  to  prejudice  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  341.*] 

6b  Libel  and  Slander  (g  8&*)— Complaint. 

'Wlien  the  article  on  which  libel  is  predicat- 
ed Is  not  IlbeloDS  per  se,  special  damages  must 
be  shown  from  the  pabllcatUm;  that  Is,  the 
complaint  must  allege  or  show  something  addi- 
tional to  make  the  publication  libelous. 

[Ed.  Note^For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  SI  213-214;  Dec.  Dig.  S 
89.*  J 

7.  Libel  and  Slander  (|  7*)— Libel  Per  Se. 

It  Is  not  libel  per  se  to  chai^  that  plain- 
tiff had  made  trouble  at  defendant's  mines,  or 
that  he  had  run  negroes  out  of  their  homes; 
such  conduct  not  necessarily  being  a  crime. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  SS  17-18;  Dec.  Dig.  S  7.*] 

Appeal  from  City  Oonrt  of  Birmingham; 
C  G.  Nesmlth,  Jndge. 

Action  by  Henry  C.  Kelly  agalnet  tlw  Ten* 
neasee  Coal.  Iron  &  Batlroad  Company. 
Judgment  for  plaintiff.  Defendant  apiieals. 
Beveraed  and  remanded. 


Percy,  Benners  &  Barr,  for  appellant 
Bowman,  Harsh  &  Beddow,  for  appellee. 

MAYFIELD,  J.  Waggoner  &  Hannon,  a 
partnership,  were  operating  a  sawmill  on 
the  lands  of  the  defendant  company,  a  corpo- 
ration, which  was  engaged  In  the  business 
of  mining  coal  and  iron  ore,  operating  fur- 
naces, etc.  Waggoner  &  Hannon  were  saw- 
ing the  timber  of  the  defendant,  for  the  de- 
fendant, for  which  tbey  were  paid  so  much 
per  thousand.  Waggoner  ft  Haunon  employ- 
ed and  dlschat^ed  their  own  men;  but  there 
was  some  Iclnd  of  an  agreement  between 
them  and  the  defendant,  the  exact  terms  of 
which  are  not  made  very  certain,  to  the  ef- 
fect that  they  would  not  employ  nor  retain 
employes  who  were  not  acceptable  to  the  de- 
fendant company.  It  appears  that  there  was 
some  trouble  existing,  and  more  brewing, 
between  the  union  and  the  nonunion  labor- 
ers, and  that  the  defendant  had  declined  to 
employ  union  men,  and  had  notified  Waggon- 
er &  Hannon  that  they  should  not  employ, 
nor  retain  in  their  employment,  union  labor- 
ers, and  that  Waggoner  &  Hannon  had  fail- 
ed to  discharge  some  union  laborers,  In  con- 
sequence of  which  the  agents  of  the  defend- 
ant, alleged  to  have  been  acting  within  the 
line  and  scope  of  tbelr  authority,  wrote  cer- 
tain letters  to  Waggoner  &  Hannon,  demand- 
ing the  discharge  of  the  union  laborers,  and 
in  one  letter  named  certain  of  such  employes, 
charging  that  they  were  onion  laborers  and 
that  they  "had  ran  some  of  the  defendant's 
nonunion  laboma  put  of  their  houses,  and 
otherwise  demoralized  the  organization  of 
the  coal  mines  department,  to  such  an  extent 
that  no  one  was  at  work."  The  plaintifE  waa 
named  aa  one  of  the  union  men  causing  the 
dlsturbancb  In  consequence  at  these  letters, 
or  of  other  canses,  which  waa  one  of  the  dis- 
puted lasuea,  Waggoner  &  Hannon  terxnina^ 
ed  their  contract  with  defendant;  and  dis- 
charged all  of  their  employte.  Including 
plalntUC,  having  no  further  need  tat  them 
after  they  ceased  to  operate  the  mill.  Plain- 
tiff was  employed  in  building  and  repairing 
houses,  and  aa  a  carpenter,  1^  Waggoner  A 
Hannoa  He  was  employed  by  tlie  job,  and 
not  for  any  stated  time  or  fixed  salary. 
Plaintiff  denied  being  a  member  of  the  nn- 
ion,  or  having  taken  part  In  the  dlstnrbance 
alluded  to  In  the  letters;  and  there  was  no 
proof  to  the  contrary, 

PlalntUF  sued  the  defendant,  claiming  dam- 
ages for  its  wrongful  and  malicious  procure- 
ment of  his  discharge,  and  its  libeling  him 
in  the  publication  of  the  letters  above  refer- 
red to.  The  complaint  contained  sevoi  counts. 
Ihe  first,  fifth,  sixth,  and  aeventh  were  for 
defendant's  wrongfully  procuring  ills  dis- 
charge, and  the  others  were  for  libel,  baaed 
solely  upon  the  letters  which«  in  whole  or  in 
part,  were  set  out  In  the  counts.  There  were 
no  special  pleas  of  Justification  or  of  prlvUeg- 
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to  the  sufQclency  of  the  counts.  The  general 
charge  was  given  In  favor  of  the  defendant 
as  to  the  fourth  count,  and  the  trial  resulted 
In  verdict  and  judgment  in  favor  of  plalutlCC 
for  $1,000^ 

If  the  defendant,  without  any  lawtui  right, 
or  by  threats  made  not  In  the  exercise  of  a 
lawful  right,  broke  up  the  contractual  rela- 
tions existing  between  plaintiff  and  his  em- 
ployers, although  such  relations  could  have 
been  terminated  at  the  pleasure  of  his  em- 
ployers, with  resultant  damage  to  plaintiff, 
the  defendant  would  be  liable  to  him  for  the 
damages  thus  occasioned.  On  the  other 
hand,  if  the  defendant  only  acted  or  threat- 
ened to  act  as  it  had  a  right  to  act  or  threat- 
en, and  only  did  or  threatened  to  do  that 
which  It  had  a  lawful  right  to  do,  and  this 
did  not  involve  a  superior  or  paramount  rtght 
of  the  plaintiff,  this  would  give  the  plaintiff 
no  right  of  action,  though  it  may  have  caus- 
ed him  injury,  and  though  defendant  may 
hare  been  actuated  by  a  desire  and  intention 
to  cause  him  injury.  If  one  does  an  net 
which  Is  legal  in  Itself  and  violates  no  right 
of  another,  the  fact  that  this  rightful  act  la 
done  from  bad  motives  or  with  bad  Intent 
toward  the  person  so  Injured  thereby  does 
not  give  the  latter  a  right  of  action  against 
the  former.  Therefore,  If  the  defendant's 
acts  complained  of  In  this  case  were  legal  In 
themselves,  and  violated  no  superior  right 
of  the  plaintiff,  they  were  not  actionable. 

One  of  the  rights  Incident  to  many,  If  not 
to  all,  contracts  Is  to  be  protected  from  ma- 
licious Interference.  A  contract  between  mas- 
ter and  servant  is  one  of  these  contracts, 
though  the  contract  of  employment  be  at 
will,  and  though  the  master  be  free  from  lia- 
bility in  discharging  the  servant ;  yet  If  the 
discharge  were  wrongfully  or  maliciously 
procured  by  a  third  party,  such  third  party 
is  liable  to  the  servant,  and  the  motive  with 
which  the  discharge  was  procured  may,  in 
some  cases,  determine  the  liability  vel  non, 
as  well  as  go  to  the  amount  of  damages. 
But  if  such  third  party,  maliciously  and  with- 
out just  cause.  Induce  the  master  to  dis- 
charge the  servant,  whether  the  inducement 
be  false  libels  and  slanders,  or  successful  per- 
suasion, it  Is  nevertheless  an  actionable  tort. 
But  If  the  third  party  bad  a  perfect  legal 
right  to  do  what  he  did,  which  resulted  in 
the  discharge  of  the  servant.  It  is  not  an  ac- 
tionable wrong,  though  he  were  actuated  to 
do  this  legal  and  rightful  act  by  a  malicious 
motive  against  the  servant. 

It  is  a  violation  of  a  legal  right  to  Inter- 
fere with  contrnotuni  relations  recognl7,ed  by 
the  law,  if  there  be  no  sufficient  justification 
or  excuse  for  so  doing.  I^-tises  thus  will- 
fully caused  by  another,  from  motives  of 
malice,  to  one  who  seeks  to  exercise  and  en- 
Joy  the  frnUs  and  advantages  of  his  own  In- 
dustry, hibiH",  or  skill,  will  snslaiii  jin  actiiui. 
liaycroft  v.  Tiiyutur,  IH^  Vt.  21*J,  35  Atl.  53, 


St.  Rep.  252;  Porter  v.  Mack,  50  W.  Va.  5Si, 
40  S.  E.  459;  Baker  v.  M.  P.  L.  Ins.  Co.,  C4 
S.  W.  913,  23  Ky.  Law  Rep.  1174.  55  L.  R. 
A.  271 :  Moran  v.  Duuphy.  177  Mass.  485.  59 
N.  E.  125,  52  L.  R.  A.  115,  83  Am.  St.  Rep. 
289;  Curran  v.  Galen,  152  X.  Y.  33,  48  .X.  E. 
297.  37  L.  R.  A.  802,  57  Am.  Rep.  496;  Dore- 
mus  V.  Hennessy,  176  III.  008.  52  N.  E.  924. 
54  N.  E.  524,  43  L.  R.  A.  797,  802.  68  Am.  St. 
Hep.  203;  London  Co.  v.  Horn,  206  111.  493. 
09  N.  E.  526.  90  Am.  St.  Rep.  185.  It  follows 
from  these  authorities  that.  If  the  defendant 
wrongfully  and  maliciously  procured  the  dis- 
charge of  plaintiff.  It  is  liable  to  him  for  the 
damages  proximately  resulting  from  that  dis- 
charge, though  Waggoner  &  Hannon  were 
not  liable  for  discharging  him.  and  bad  a 
right  to  discharge  him  at  any  time,  with  or 
without  cause.  But,  on  the  other  hand.  If 
the  defendant  had  a  right  to  do  what  It  did. 
and  in  doing  it  terminated  Its  contract  with 
Waggoner  &  Hannon,  thus  causing  the  latter 
to  discbarge  the  plaintiff,  and  he  suffered 
loss  in  consequence,  then  defendant  is  not  lia- 
ble, though  Its  action  In  terminating  Its  con- 
tract with  Waggoner  &  Hannon  was  actuat- 
ed by  malice  towards  plaintiff,  and  was  In- 
tended to  injure  him.  In  other  words.  If  de- 
fendant had  a  right  to  terminate  its  contract 
with  Waggoner  &  Hannon  at  will,  or  for  the 
cause  assigned,  and  it  did  so  terminate  it. 
resulting  in  the  discharge  and  injury  of  plain- 
tiff, the  defendant  is  not  liable  to  plaintiff, 
no  matter  what  motive  Impelled  the  act.  pro- 
vided the  act  itself  was  rlghtfnl/ 

The  plaintiff  was  discharged  on  July  5th, 
and,  as  be  and  his  witnesses  claim,  on  ac- 
count of  the  letters  written  by  the  defendant 
or  Its  agents  to  his  employers,  Waesoner  & 
Hannon.  On  the  other  band,  (t  is  claimed  by 
the  defendant  and  Its  witnesses  that  plain- 
tiff was  discharged  because  the  contract  of 
hla  employers  with  the  defendant  was  ter- 
minated by  an  agreement  between  the  parties, 
and  that  Waggoner  &  Hannon  bad  no  fur- 
ther need  of  his,  or  any  other  employe's,  sen-- 
ices.  The  defendant  and  Waggoner  &  Hau- 
uon  both  had  a  right  to  terminate  their  con- 
tractual relations,  as  they  did,  and  by  their 
so  doing  no  legal  right  of  the  plaintiff  was 
violated.  These  were  questions  for  the  jury, 
and  any  evidence  tending  to  prove  or  to  dis- 
prove these  issues  was  relevant  and  admis- 
sible. The  sawmill  was  never  operated  by 
Waggoner  &  Hannon  after  July  3d ;  the  4th 
of  July  telng  a  holiday,  and  the  5th  being 
the  day  the  plaintiff  was  discharged.  Wag- 
goner &  Hannon  were  not  engaged  In  oper- 
ating the  mill  on  the  day  plaintiff  was  dL«- 
charged.  and  never  operated  it  thereafter,  and 
it  was  solely  in  the  business  of  operating  this 
mill  that  plaintiff  was  employed.  There  is 
evidence  to  the  effect  that  the  mill  was  not 
opPTnted  on  the  5th  of  July  because  there 
was  no  waX6t  ,^rftUlL]^l9  With  wUUA  tg>  OP-. 
erate  it 
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The  first  error  Insisted  upon  Is  that  the 
coxirt,  over  the  objection  of  defendant,  allow- 
ed plaiutlfT  to  prove  that  defendant  (appel- 
lant) furnished  the  water  to  the  sawmllt,  and 
that  it  had  the  water  cut  off  on  the  5th  day 
of  July,  for  the  purpose  of  causlug  the  saw- 
mlli  to  shut  down  and  preventing  Waggoner 
&  Hanuon  from  operating  it,  to  the  end  of 
encompassing  the  discbarge  of  plaintiff  aud 
other  of  their  employes  objectionable  to  the 
defendant.  This  objection,  we  think.  Is  well 
taken.  Whether  the  defendant  had  a  right 
to  cut  off  this  water  from  this  mill,  and 
whether  It  did  It  in  order  to  shut  down  the 
ojlll,  were  questions  which  could  not  be  lit- 
igated in  this  action.  They  were  not  made 
an  Issue  by  the  pleadings,  and  we  do  not  see 
that  they  could  have  been  properly  made  an 
issae  in  this  case. 

It  Is  conceded  by  [dalntura  connael  that 
plaintiff  can  claim  no  henefits  In  this  acticm 
under  any  contract  betv\'een  defendant  and 
Waggoner  ft  Hannon  for  water  supply;  and 
the  court  charged  the  Jury  that  plaintiff  could 
recover  nothing  on  account  of  defendant's 
lireaklng  Its  contract  with  Waggoner  &  Han- 
non, and  that,  if  defendant  caused  Wag- 
goner &  Hannon  to  shut  down,  plaintiff 
coold  recover  nothing  for  beii^  thrown  out 
of  empl<vment  on  that  account,  and  this  Is 
considered  to  be  correct  by  plainttfCs  coun- 
sel. And  certainly,  if  defendant  had  a  right 
to  shut  off  the  water,  and  exercised  that  right, 
then  It  violated  no  contract  with  any  tme; 
and  plaintiff  could  not  complain,  even  though 
defendant  was  actuated  so  to  do  by  malice 
toward,  and  the  desire  to  Injure  plaintiff — 
a  clear  case  of  damnum  absque  injuria.  And 
whether  the  act  in  question  was  rightful  or 
wrongful  could  not  be  litigated  In  this  case. 
The  evidence  was  clearly  inadmissible  for 
such  purpose,  and  its  direct  tendency  was  to 
prejudice  the  Jury  against  ttie  defendant; 
hence  we  cannot  say  that  it  was  without  In- 
jury. 

A  part  of  the  evidence  was  also  objection- 
able for  affording  the  plaintiff  a  vehicle  for 
his  opiDlons  and  conclusions  as  to  matters 
upon  which  he  was  not  shown  to  he  qualified 
or  competent  to  state  an  opinion.  If  the  evi- 
dence was  admissible,  he  should  have  been 
required  to  state  the  facts,  and  let  the  Jury 
draw  the  conclusions.  Likewise  was  the  evi- 
dence offered  by  plaintiff  to  prove  that  de- 
fendant hod  warned  him  to  keep  off  its  prem- . 
Ises.  The  defendant  had  a  right,  so  far  as 
the  evidence  shows,  to  warn  plaintiff  to  keep 
off  its  premises,  with  or  irithout  just  cause. 
Of  course,  the  plaintiff  might  not  have  heeu 
liable  for  going  on  the  premises  after  warn- 
ing not  to  do  so,  if  he  had  Just  cause  there- 
for ;  but  the  defendant  had  a  right  to  warn 
him  not  to  go  thereon,  solely  because  of  its 
dislike  toward  him,  or  without  any  ground 
whatever.  Ivey  v.  Pioneer,  IIS  Ala.  349,  21 
South.  531.  Plaintiff  was  not  a  servant  of 
the  defendant,  nor  of  Waggoner  ft  Hannon, 
at  the  time  of  his  warning.'  He  was  a  third 


party  and  a  stranger  to  both,  and  all 
happened  after  the  libel.  If  libel  there 
and  after  he  was  discharged,  and  at  a 
when  he  had  nothing  whatever  to  do 
either  party.  The  only  effect  of  this  evld 
was  to  prejudice  the  Jury,  and  not  to  enll 
en  them.    This  necessarily  ralsetl  the  1 
as  to  whether  plaintiff  had  a  right  to  go 
on  the  premises  after  the  warning,  an  1 
immaterial  and  foreign  to  this  case.  1 
tme  that  some  of  the  questions  eliciting 
testimony  were  not  answered,  and  as  to  tl 
no  Injury  was  done;  but  all  the  evidencf 
fered  by  both  plaintiff  and  defendant,  on 
subject,  ^ould  have  been  rejected. 

There  is  no  assignment  of  error  as  to 
sufficiency  of  the  counts  attempting  to  cht 
Ubel.  If  any  of  these  counts  are  sufflcien 
charge  llbet,  or  to  support  a  judgment  th 
on,  it  is  upon  the  theory  that  they  chi 
special  damages  suffered  in  consequence 
the  publication  of  the  alleged  libelous  let 
on  which  they  are  based.  Neither  the  let 
as  a  whole,  nor  any  parts  of  them,  are  11 
Dus  per  se;  and  consequently,  in  order 
state  a  cause  of  actltm,  there  must  be  alle 
or  shown  some  special  damages  suffered 
consequence  of  the  libelous  publication— t 
is,  the  counts  must  allege  or  show  sometli 
additional,  in  order  to  make  the  publlcat 
libelous.  The  letters  do  not  charge  the  o 
mission  of  a  crime.  They  do  not,  in  t\v 
selves,  contain  any  matter  which  will  autl 
ize  the  court  to  presume,  as  matter  of  1: 
that  they— all  or  either  of  them,  or  any  p 
thereof— were  intended  to  disgrace  or  to 
grade  the  plaintiff,  or  to  hold  him  up  to  p 
lie  hatred,  contempt,  or  ridicule,  or  to  ca 
him  to  be  shunned  or  avoided. 

The  charge  that  plaintiff  had  caused  tr 
ble  at  the  mines,  if  this  was  charged,  or  t: 
he  had  run  negroes  out  9f  their  bouses,  d 
not  necessarily  involve  Ubel.  The  plain 
may  have  been  Justified  in  sudi  acts,  or  n 
have  perpetrated  them  as  a  joke ;  and  whe 
er  the  writings  are  libelous  per  se  Is  a  qu 
tlon  tliat,  from  the  nature  of  the  case  a 
from  the  words  used,  must  be  presumed 
determined  by  the  court.  The  conduct  tl 
was  charged  in  the  letters  might  constitute 
crime;  but,  either  standing  alone  or  tal 
In  connection  with  all  the  letters,  or  with  a 
parts  of  them,  it  does  not  constitute  crii 
and  could  not  be  cfaaracterixea  as  libelous  i 
se.  Certain  it  is  that,  without  the  avermei 
as  to  special  damages  suffered  in  his  bel 
discharged  from  his  «nployment  in  con 
quence  of  this  publication,  these  counts  i 
Ubel  would  have  stated  no  cause  of  action 

For  tiiese  reasons  we  think  the  court  eri 
in  refusing  defendant's  requested  charge  : 
5.  The  letter  referred  to  in  the  charge  v 
certainly  not  libelous  per  se,  and  the  defei 
ant  bad  the  right  to  have  the  court  so 
struct  the  jury.  The  other  charges  were  pr< 
erly  refused. 

As  the  case  must  be  reversed,  it  is  unn> 
essary  to  pass  upon  other  questions  raised 
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the  appeal.  The  Judgment  of  the  lower  court 
la  tereFBed,  and  the  cause  1b  r«nanded. 
Berersed  and  remanded. 

DOWDELL.  C.  J.,  and  SIMPSON  and  Mc- 
CLBLLAN,  JJ.,  concur. 


WESTERN  STEEL  CAB  &  FOUNDBT  CO. 
T.  BEAN. 

(Supreme  Court  of  Alabama.    Not.  IS,  1900.) 

1.  MA.STEB  AND  SXBVANT  (f  274*)— INJUKXES  TO 
SEBVANT— COKTKIBUIOKT  NlOUaENCE— EV- 
IDENCE. 

In  a  Berrant's  action  for  Injuries  from  fall- 
ing off  a  plank  on  a  scaffold  which  he  had  as- 
cended to  close  a  steam  valve,  where  defendant 
pleaded  contributory  aegligence,  in  that  plaintiff 
failed  to  observe  the  dangerous  condition  al- 
lied to  have  caused  the  injury,  that  he  remain- 
ed on  the  scaffold  too  long,  and  stepped  on  a 
loose  plank,  when  there  was  a  smooth  one,  etc., 
evidence  of  the  number  of  steam  pipes  and  the 
surroundings,  whether  the  place  was  hot  or 
cold,  whether  there  was  much  steam  or  vapor 

{present,  and  whether  plaintiff  could  see  distinct- 
y  at  the  time  and  place  of  the  injury,  was 
proper. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant.  Cent  Dig.  U  QSO-OIO;  Dee.  Dig.  | 
274.*] 

2.  Evidence  (S  12T*>-Decusatxok8  —  FAXir 

AND  SUFFEBINQ. 

While  the  declarations  of  one  injured,  in- 
dicative of  pain,  in  actioaa  for  damages,  are 
not  limited  to  those  uttered  near  the  time  of  the 
injury,  but  may  be  shown  to  have  been  made 
several  months  after  the  injury  and  after  suit 
brought,  such  declarations  must  be  limited  to 
the  existence  of  pain  or  suffering  at  the  time 
they  are  made,  and  do  not  extend  to  rehearsals 
of  past  conditions  or  sufferings,  nor  to  declara- 
tions as  to  the  cause  of  the  pain  or  suffering. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  377-^ ;  Dec.  Dig.  1  127.*] 

3.  Appeal  and  Ebbob  (S  1048*)— Habicless 
Ebbob. 

In  a  servant's  action  for  injuries,  a  ques- 
tion, "What  has  plaintiff  had  to  say  about  his 
injury?"  was  not  prejudicial,  where  the  answer 
aimply  was  that  plaintiff  complained  every  day 
of  his  leg,  etc,  hurting  him. 

[Ed.  Note.- For  other  cases,  see  Apjwal  and 
Error,  Cent  Dig.  H  4140^  4143;  Dec.  Dig.  | 
1048.*J 

4.  Evidence  (i  127*)— PxaaoNAL  Injuries  — 
Dkcubatiohs. 

In  a  servant's  action  for  injuries,  declara- 
tions of  plaintiff  as  to  his  suffering  could  be 
proven  by  his  father,  to  whom  they  were  made, 
as  well  as  if  made  to  the  physician  treating  him. 

[Ei.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  »  377-382 ;  Dec  Dig.  i  127.*] 

5.  Hastes  and  Sebvant  (}  203*)— Injubies 
TO  Sebvant— Safe  Pulce  to  Wobk. 

A  servant  has  the  right  to  presume  that  the 
premises  of  the  master  are  safe  for  the  work 
which  he  is  engaged  to  perform,  unless  he  Is 
chargeable  with  some  duty  of  seeing  to  the  safe- 
ness  of  the  premises  or  of  remedying  the  defects. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  S47-549:  Dec.  Dig.  g 
205.*] 

Q.  Damages  (t  130*)— Pebsonal  Injubies— 
Excessive  iJAUAaES. 

Where  plaintiff,  a  young  man  21  or  22 
yean  of  age,  was  injured  in  his  leg,  hip.  and 


bsitk,  had  a  dead  sensation  in  his  leg  up  to  the 
time  of  trial,  a  year  or  more,  was  in  bed  for 
more  than  six  weeks  from  the  injury,  could  not 
work  for  eight  weeks,  and  bis  back  had  hurt 
him  and  he  had  had  headaches  since  the  injury, 
which  be  did  not  have  before,  and  his  health, 
which  was  theretofore  good,  wss  bad.  and  it  ap- 
peared that  his  fsll  rendered  him  unconscious, 
caused  him  to  bleed  from  the  ear,  and  those 
present  at  the  time  thouglit  he  was  killed,  a 
verdict  of  $1,600  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.^Dlg.  }|  357-307.  870;  371;  Dec  Dig.  i 

Appeal  from  City  Court  of  Annlston ; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Action  by  W.  J.  Bean  against  the  West- 
ern Steel  Car  &  Foundry  Companr.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Willett  &  Wlllett,  for  appellanL  Tate  & 
Walker,  for  aiv^lee. 

MAYFIELD,  J.   Appellee  was  a  servant 

of '  appellant,  and  snes  to  recover  damages 
for  personal  injuries.  The  f»mplalnt  con- 
tained four  counts,  but  demurrers  were  sus- 
tained to  the  second  wad  third,  and  no  ques- 
tion is  raised  as  to  the  pleadings;  hence 
tlKse  counts  need  not  be  noticed. 

The  first  count  was  clearly  nndw  tlie  first 
subdivision  of  the  employer's  liability  act 
(Code  1007,  f  8810),  and  the  fourth  probably 
souj^t  to  recover  on  the  common-law  lia- 
bility of  the  master  to  furnish  the  serrant  a 
safe  place  In  which  to  work,  though  it  coo- 
tains  some  avwments  necessary  to  state  a 
cause  of  action  under  the  first  subdivision 
of  the  employer's  act  The  gravamen  of  the 
action.  In  both  counts,  is  that  a  certain  plank 
in  a  platform,  or  gangway,  used  by  the  mas- 
ter in  connectlim  with  his  bosioeas,  was 
warped,  and  would  mtf  on  that  account  lie 
in  Its  proper  position ;  that  In  ctmseqaence 
of  its  being  warped  it  was  loose,  and  would 
move  ot  rock  about  and  was  unstable. 

To  these  counts  defendant  pleaded  the 
goieral  issue,  and  qpecUl  ideas  setting  np 
contributory  negligence  and  aasomptlon  uf 
risk  by  the  plaintiff.  The  trial  was  had  npon 
all  these  Issoes,  which  resulted  In  a  Judg- 
ment for  plaintiff  in  the  sum  of  $l,tiuo. 
From  this  Judgment  the  defendant  appeals, 
and  assigns  various  errors,  which  will  be 
treated  separately  so  far  as  practicable  and 
necessary. 

The  plaintiff,  at  the  time  of  the  injnry. 
was  at  work  for  defendant  as  its  servant  in 
and  about  Its  foundry,  and  while  so  employ- 
ed he  was  directed,  or  It  became  bis  duty, 
to  ascend  a  ladder  to  the  plaUorm,  about  30 
feet  high,  for  the  purpose  of  dosing  a  Talve. 
thereby  cutting  off  the  steam  from  a  ham- 
mer, which  was  being  operated  by  the  de- 
fendant company.  After  he  had  cut  off  the 
steam,  he  started  back  to  the  ladder  to  de- 
scend; but  before  reaching  the  tc^  of  the 
ladder  he  stepped  upon  a  plank  whldi  was 


•For  atber  cases  see  same  topic  and  ■•ctloa  NUMBER  la  Dee.  *  Abl  Digs.  U07  to  date,  A  Rsportv  ladi 
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warped,  and  on  that  account  not  stable,  and 
It,  not  being  fastened,  turned  with  him  as 
he  stepped  upon  It,  and  threw  him  to  the 
^Dund  or  floor,  a  distance  of  about  80  feet, 
thereby  Injuring  him.  There  was  some  con- 
flict In  the  evidence  as  to  whether  this 
plank  was  a  part  of  the  scatfold,  or  whether 
It  was  merely  a  loose  plank  left  on  the  scaf- 
fold. The  scaffold  was  used  for  the  serrants 
to  stand  upon,  and  to  approach  the  valve 
In  question  for  the  purpose  of  turning  on  or 
cutting  ofT  the  steam  from  the  hammer. 

It  Is  Insisted  by  appellant  that  the  conrt 
should  have  given  the  general  affirmative 
charge  for  defendant,  or  have  excluded  plaln- 
tlflTs,  upon  the  theory  that  plaintiff's  evi- 
dence did  not  show  that  the  alleged  defect, 
or  warped  plank,  complained  of,  was  a  part 
of  the  ways,  works,  and  machinery.  There 
can  be  no  doubt  that  the  platform  was  a 
part  of  the  ways,  works,  or  machinery  of 
defendant's  plant,  and  the  evidence,  to  say 
most  of  It  in  defendant's  favor,  was  in  con- 
flict as  to  whether  the  plank  waa  a  part 
thereof,  or  was  merely  a  loose  plank  left 
thereon.  Virginia  Brldpe  &  Iron  Co.  v.  Jor- 
dan, 143  Ala.  G03,  42  South.  73;  Buzzell  v. 
Lnconla  Co.,  77  Am.  Dec.  212;  Weir's  Case, 
96  Ala.  396,  11  South.  436 ;  Tuscaloosa  Wa- 
terworks Co.  V.  Herren,  131  Ala.  81,  81 
South.  444;  s.  c.  (second  appeal)  40  South. 
55:  Walch's  Case,  1S2  Ala.  480,  SI  South. 
470. 

The  questions  propounded  to  the  witnesses 
Foster,  West,  and  Matthews,  for  the  purpose 
of  showing  the  number  of  steam  pipes,  and 
boilers,  and  other  surroundings,  at  the  place 
at  time  of  plaintiff's  Injury,  whether  It  was 
hot,  cold,  or  pleasant  at  the  valve  at  the  time 
of  the  injury,  whether  there  waa  much 
steam  or  vapor  present  on  the  occasion  of 
the  injury,  whether  one  could  see  distinct- 
ly at  the  time  and  place  of  the  injury,  were 
all  proper  and  free  from  objections,  and  the 
answers  to  such  questions  were  likewise 
proper,  relevant,  and  admissible,  and  hence 
the  court  properly  declined  to  exclude  them. 
The  defendant  had  pleaded  contributory  neg- 
ligence. In  that  plaintiff  failed  to  observe 
tlie  dangerous  conditions  alleged  to  have 
caused  the  Injury;  that  he  remained  upon 
tbe  scaffold  too  long,  that  he  stepped  upon 
n  wnrped  plank  when  there  was  a  smooth 
and  level  one,  which  was  fastened,  upon 
which  he  could  have  stepped  and  avoid- 
ed the  Injury;  that  he  negligently  fell  off 
the  scaffold ;  that  he  negligently  made  a 
misstep,  or  did  something  else  of  like  char- 
acter; that  he  became  dizzy  while  upon  the 
scaffold,  and  In  consequence  thereof  fell  off. 
Hence  all  the  evidence  was  proper,  relevant, 
and  material,  to  show  tbe  condition  of  the 
plank,  with  the  attendant  circumstances  prop- 
er for  the  jury  to  consider  In  determining  the 
questions  and  Issues  thus  raised  by  the  plead- 
ings, and  to  show  whether  or  not  plaintiff 
-was  guilty  of  contributory  negligence  which 
proximately  contributed  to  his  Injury.  Un- 


der some  conditloDS  he  might  have  been  guil- 
ty of  contributory  negllgeace,  and  under  oth- 
ers not 

This  evidence  all  tended  to  prove  or  dis- 
prove the  Issues  on  the  trial ;  hence  It  was 
relevant.  If  It  t«ided  to  do  either.  If  the 
place  waa  enveloped  In  steam  escaping  from 
the  pipes  or  boilers,  the  steam  would  ob- 
struct the  plalntifTs  vision ;  and  If  It  was 
very  hot  at  this  point,  on  account  of  these 
pipes  and  hollers,  such  fact  might  impose  a 
greater  duty  on  the  master  to  provide  a  safe 
platform — one  that  would  be  safe  under  these 
existing  conditions;  for,  If  there  was  no 
smoke  or  steam  present,  the  plaintiff  might 
have  observed  the  warped  plank  and  have 
avoided  it.  For  aught  we  can  know  from 
this  record,  the  jury  might  have  properly 
found  the  plaintiff  to  have  been  guilty  of 
contributory  negligence,  but  for  this  evi- 
dence ;  and  as  a  matter  of  fact  and  truth 
he  might  have  avoided  the  Injury,  but  for 
the  surrounding  circumstances  which  pre- 
vented his  being  able  to  avoid  stepping  on 
the  defective  plank  which  threw  him.  The 
jury  could  not  have  correctly  determined  the 
issues  raised  by  the  defendant  Itself,  with- 
out evidence  of-  these  conditions  which  sur- 
rounded and  attfflded  the  plaintiff  at  the 
time  and  place  of  the  Injury.  A  part  of  ap- 
pellant's evidence,  on  the  direct  examination 
of  Its  own  witnesses  and  by  the  cross-ex- 
amination of  tbe  defendant's  witnesses,  was 
evidence  Intended  to  show  that  It  was  light 
at  the  time  and  place  of  the  Injury,  and  that 
plaintiff  could  or  ought  to  have  observed  the 
warped  plank,  and  have  avoided  It.  Couse- 
quently  the  evidence  In  question  was  clearly 
relevant  and  proper  In  rebuttal  of  defend- 
ant's evidence  tending  to  prove  its  pleas; 
but,  as  we  have  shown  above,  it  was  proper 
as  original  evidence  on  the  port  of  plaintiff 
to  disprove  or  avoid  the  defendant's  pleas 
of  contributory  negligence. 

Whatever  Is,  or  might  have  been,  the  rule 
of  evidence  In  other  countries  and  stares  as 
to  the  admissibility,  relevancy,  and  compe- 
tency of  declarations  and  exclamations  of 
a  person  injured,  indicative  or  expressive  of 
pain  and  suffering,  in  actions  to  recover  dam- 
ages, the  rule  Is  firmly  settled  In  this  state, 
by  a  long  line  of  decisions,  extending  from  the 
case  of  Phillips  v.  Kelly.  29  Ala.  G2S,  down 
to,  and  probably  beyoud.  Matthews'  Case, 
142  Ala.  311,  30  South.  207.  The  rule  does 
not  limit  such  declarations  to  those  uttered 
at  or  very  near  the  time  of  the  Injury,  which 
could  he  said  to  be  a  part  of  the  res  gests; 
but  it  Is  extended  to  those  made  several 
months,  and  even  years,  after  the  injury, 
and  even  to  those  made  after  suit  is  brought. 
They  are  admitted  upon  the  ground  of  ne- 
cessity, and  are  probably  the  best  mode,  and 
sometimes  might  be  the  only  mode,  of  de- 
termining whether  pain  or  suffering  was  en- 
dured. These  expressions  of  pain,  and  of 
the  locality,  nature,  extent,  and  character  of 
It,  are  usually  admissible  evidence.  True, 
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the  rale  allows  an  opportunity  for  simula- 
tion and  the  perpetration  of  a  frand;  but 
neces^t7  and  Justice  require  It.  The  reality 
or  the  simulation  of  such  expressions  Is  a 
question  for  the  Jury^  The  mle,  however, 
has  limitations.  The  declarations  must  be 
limited  to  the  existence  of  pain  or  BufTerlng 
at  the  time  they  are  made,  and  do  not  ex- 
tend to  rehearsals  or  narrations  of  past 
conditions  or  sufferings;  nor  does  the  rule 
extend  to  declarations  as  to  the  cause  of  the 
pain  or  suffering. 

It  Is  Insisted  hy  appellant  fliat  the  quM- 
tion  and  answer  to  which  objections  and  ex- 
ceptions were  Interposed  In  the  present  case 
were  Improper  and  did  not  fall  wltbln  the 
rule,  but  were  mere  narrations  of  past  con- 
ditions. The  question  probably  would  have 
called  for  an  answer  not  within  the  rule,  bnt 
the  answer  was  strictly  within  the  rule; 
hence  no  Injury  come  to  defendant  on  ac- 
count of  the  question.  The  question  was: 
"What  has  be  [plalntUf]  had  to  say  about  it 
[bis  Injury]?"  The  answer  was:  "He  com- 
plained every  day  of  bis  leg,  hip,  and  back 
hurting  him."  Montgomery  Oo.  r.  Shanks, 
130  Ala.  501,  37  South.  160;  Hale's  Case.  00 
Ala.  8,  8  South.  142,  24  Am.  St.  Rep.  74& 
and  authorities  suEnra;  Bennett  t.  N.  P.  Co., 
2  N.  D.  112,  49  N.  W.  408,  18  L.  R.  A.  465 
and  note. 

Counsel  for  appellant  attempt  to  distin- 
guish the  question  at  bar  from  the  rule,  in 
that  the  plaintiff  offered  to  prove  these  dec- 
larations by  the  plalntlCTs  father,  and  not 
by  a  physician,  or  by  the  plaintiff  himself. 
We  do  not  think  thin  argument  sound,  ot 
persuasive.  The  declarations.  If  admissible, 
can  be  proven  by  any  one  who  heard  them. 
Zt  would  not  be  proper  or  appropriate  to 
prove  the  declarations  by  the  plaintiff  or 
person  who  made  them.  If  he  were  him- 
self testifying  as  a  witness.  It  would  cer- 
tainly be  more  appropriate  for  him  to  testi- 
fy directly  that  he  had  been  sulijected  to 
pain  or  suffering,  to  locate  It,  and  to  tell 
when  and  how  long  he  suffered,  than  to 
testify  to  what  he  himself  had  declared 
about  the  pain  or  suffering.  Counsel  la 
therefore  In  error  In  supposing  that  the 
plaintiff.  In  the  case  of  Phillips  v.  Kelly,  si 
pra,  tffitlfied  to  the  declarations.  It  was 
evldratly  some  third  party  who  testified  to 
the  declarations  In  that  case.  This  Is  made 
certain  by  the  opinion  and  the  report  of  the 
case. 

It  might  be  error  to  allow  the  plaintiff  to 
testify  as  to  what  he  said  or  did  on  these 
occasions,  Indicative  of  pain.  It  would  bo 
better  and  more  appropriate  for  him  to  tes- 
tify to  whether  or  not  be  suffered  pain,  than 
to  what  he  said  about  It.  A  third  party  is 
allowed  to  testify  to  the  declarations  indi- 
cating pain,  though  he  Is  not  competent  to 
give  his  opinion  as  to  whether  plaintiff  suf- 
fered pain.  Wblle  the  rule  In,  In  some  re- 
Rpects,  different  where  the  declarations  are 
made  to  a  physician  who  Is  examining  the 


injured  jHirty,  In  that  the  pbyafctan  In  cer- 
tain cases  Is  competent  to  give  an  opinion  as 
an  expert  as  to  whether  a  gl^en  injury- 
would  cause  pain,  when  a  person  not  a  piiy- 
slclan  could  not  give  his  opinion  on  tbe  ques- 
tion, and  the  declarations  of  a  par^y  injur- 
ed, made  to  tbe  physl<dan  who  la  examining 
and  treating  bis  Injuries,  may  in  proper 
cases  be  competent  and  proper  to  old  tbe 
physician  In  forming  his  own  profearional 
opinion  a>  to  the  nature  and  character  of 
the  InJorlei*  and  the  pain  and  suflerinK  con- 
seqnoDt  thereto,  yet  the  deelaiations  of 
Tilalntiff  In  tiite  case  tu  qneatlon  coold  be 
mnren  by  Ida  father,  to  wliom  they  w&re 
made,  oa  well  as  if  made  to  tbe  physldan 
treating  him. 

We  do  not  think  there  was  error  In  tbe 
giving  of  charge  G,  tequested  by  plaintiff, 
which  was  as  follows:  "The  plaintiff  had  a 
right  to  assume  that  there  was  no  defects  In 
the  ways,  works,  machinery,  or  plant  of  tbe 
defendant;  nor  was  it  bis  duty  to  be  on  the 
lookout  for  such  defects."  This  charge,  we 
think,  Is  nothing  more  than  the  assertion  by 
tbe  court  of  a  well-established  proposition 
of  law,  announced  by  all  the  authorities  on 
Master  and  Servant,  and  which  has.  in  ef- 
fect, if  not  In  exact  words;,  often  hem  de- 
clared this  court  as  correct.  It  may  be 
the  duty  of  a  servant  to  r^iort  defects  to 
tiie  master,  which  are  known  to  the  servant 
and  not  known  to  the  master,  and  also  to 
look  out  for  defects,  and  to  remedy  tb«n  If 
tbey  be  defects,  as  to  which  he  la  charged 
with  some  duty  to  discover  or  remedy;  but 
he  Is  not  charged  with  the  duty  of  spedally 
looking  out  for.  or  of  remedying,  those  de- 
fects as  to  which  he  is  chargeable  with  no 
duty  to  either  look  out  for  or  to  remedy.  Of 
course,  If  he  has  actual  notice  or  knowleilw 
of  a  defect,  though  he  Is  chargeable  with 
no  duty  of  looking  out  for  or  of  remedying 
It,  be  must  then  use  core  not  to  be  Injured 
thereby,  and  must  report  It  to  tbe  master, 
unless  the  master  Is  aware  of  It.  But  as  to 
defects  of  which  be  has  no  notice  or  knowl- 
edge, and  concerning  which  be  is  chargeable 
with  no  duty,  be  may  presume  that  they  do 
not  exist  that  the  premises  are  safe,  and 
he  need  not  specially  look  out  therefor. 

Of  course,  the  servant  may  be  guilty  of 
contributory  negligence  relating  to  such  de- 
fects. One  might  be  so  obviously  open  and 
dangerous  that  a  reasonably  prudent  person, 
situated  as  he  was,  would  bare  seen  It  and 
avoided  the  danger.  Yet  In  such  oise  the 
burden  is  on  the  master  to  show  the  contrtb- 
ntory  negligence.  It  Is  not  shown  by  the 
mere  fact  that  he  was  not  at  the  time  on  tbe 
lookout  for  such  defect  The  servant  at 
all  times  has  tbe  right  to  presume  that  tbe 
premises  of  the  master  are  safe  for  tiie  work 
which  be  Is  engaged  by  the  master  to  per- 
form, unless  be  is  chargeable  with  some  duty 
of  seeing  to  the  safraiess  of  the  premises  or 
of  remedying  the  defects.  It  Is  not  shown 
to  be  any  part  of  the  duty  of  this  plaintiff 


tbe  defect.  He,  tberefore,  bad  the  right  to 
presume  that  tbe  scaffold  was  safe,  and 
was  chargeable  with  oo  doty  of  being  on  tbe 
lockout  for  this  defect;  and  this  Is  all  the 
chai^  asserts.  I^abatt  on  Blaster  &  Berr- 
ant,  H  851,  356,  and  notes;  Davis*  Case,  92 
Ala.  SOO,  9  South.  252,  25  Am.  St  Rep.  47; 
Osborne's  Case,  136  Ala.  675.  33  South.  687; 
Bouldlu's  Case,  121  Ala.  197,  25  South.  903; 
Baker's  Oase,  106  Ala.  621,  17  South.  452. 

While  It  was  proper  for  defendant  to 
prove,  If  It  could,  that  the  plank  complained 
of  was  not  a  part  of  tbe  BcaCtold..and  was  a 
mere  obstruction,  and.  therefore,  not  a  part 
of  tbe  ways,  works,  and  machinery,  as  al- 
lied, yet  It  was  not  proper  to  prove  this  by 
tbe  opinion  of  tbe  wltna»  Weat  as  to  tbe 
purpose  for  which  It  was  placed  on  tbe  scat- 
fold.  This  was  not  the  proper  Inquiry.  Tbe 
plank  might  have  been  plaeed  so  as  to  form 
a  part  of  the  scaffold,  no  matter  for  what 
Iturpose  Or  object  so  placed.  Intent  Is  usu- 
ally an  Inferential  fact,  and,  unless  it  Is  an- 
nonuced  at  the  time  tbe  act  is  done,  it  Is 
usually  not  susceptible  of  direct  proof. 
Sharp  V.  Hall,  80  Ala.  110,  5  Soutli.  407,  11 
Am.  St  Hep.  28.  The  Inquiry  was  one  ot 
fact.  Did  It  not  constitute  a  part  of  tbe  ways, 
works,  and  machinery?  and  not.  What  was 
It  Intended  to  be  used  for?  This  could  not 
and  should  not  control.  However,  if  there 
was  error  In  excluding  this  evidence.  It  was 
without  Injury,  for  it  was  shown  without  dis- 
pute that  West  and  Foster  merely  testlfled 
tliat  it  was  placed  where  it  was  to  get  it  out 
of  tbe  way;  bnt  this  did  not  show  that  It 
was  not  a  part  of  tbe  ways,  works,  and  ma- 
cblnery. 

We  cannot  say  that  tbe  verdict  was  exces- 
stve  in  this  case.  Tbe  evidence  tended  to 
show  that  plaintiff  was  a  young  man,  21 
or  22  years  of  age;  that  be  was  hurt;  that 
Ilia  leg.  hip.  and  back  were  injured;  that  he 
had  a  dead  sensation  In  his  leg  up  to  tbe 
time  of  trial,  a  year  or  more;  that  he  was  In 
bed  for  more  than  six  weeks  from  the  in- 
Jury;  that  he  could  not  work  f<Jr  eight 
wfeks:  that  his  back  had  hurt  him  ever 
since  the  injury;  that  be  had  had  headaclies 
since  the  injury,  which  he  did  not  have  Vie- 
fore;  that  bis  health  was  good  before,  but 
bad  since  the  Injury.  Of  course,' some  of 
these  facta  were  disputed;  but  they  were 
questions  for  the  Jury.  It  was  undisputed 
that  plaintiff  fell  a  distance  of  30  feet;  that 
the  fall  rendered  him  unconscious,  and  caus- 
ed him  to  bleed  from  the  ear;  and  that  the 
men  present  at  the  time  thought  he  was  kill- 
ed. Hence,  under  this  evidence,  we  cannot 
say  that  the  verdict  for  ?l.noo  was  excessive: 
nnd  we  think  that  the  trial  court  properly 
refused  the  motion  to  set  It  aside  and  to 
grant  a  new  trial.  Lackey's  Case.  114  Ala. 
152,  21  South.  444:  Barley's  Case.  112  Ala. 


835,  34  South.  081;  Crowder's  Case,  130  Ala. 
265,  30  South.  592. 

The  judgment  of  the  lower  court  Is  at- 
flrmed. 

Affirmed. 

DOWDELL.  C.  J.,  and  BIMPSOX  and 
McGLEIXAK,  JJ.,  concur. 


LOUISVILLE  &  N.  R.  CO.  v.  COWLEY  et  al. 
(Supreme  Court  of  Alabama.    Dec.  16,  1909.) 

1.  Pleadino  (ft  218*>—nEMTiRREH— Scope. 

Under  Code  1907.  §  5340,  providioK  that 
no  demurrer  can  be  allowed  but  to  matter  of 
substance,  whicti  tbe  party  demurring  specifies, 
and  no  objection  can  be  allowed  which  is  not 
distinctly  stated  in  the  demurrer,  and  section 
3121,  providing  that  n.  demurrer  must  set  forth 
tbe  ffrounda  specially,  and  abolishing  the  mo- 
tion to  dismiss  for  want  of  equity,  rulings  and 
decrees  on  deaiurrers  must  be  confined  to  the 
special  causes  assigned. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  i  218.*] 

2.  MnniciFAL  Corporations  ((  671*)— Stbeets 
—OBSiBumoNS— Injunction. 

Code  1907,  {  1241,  requiring  the  board  of 
public  works  to  supervise  ail  public  works  of 
the  city,  and  giving  it  exclusive  power  over  the 
streets,  etc,  does  not  deprive  an  abutting  prop- 
erty owner  of  his  right  to  injunction  against  ob- 
structions in  streets,  if  he  would  otherwise  be 
entitled  to  such  relief. 

fEd.  Note.— For  other  cases,  see  Munioioal 
Corporations.  Cent.  Dig.  f§  1447-14."'>0 ;  Dec. 
DiK.  §  e71.«] 

3.  Municipal  Corpobationb  (g  071*)— Streets 
— Obstbuctions— Injunction— Pabtiks. 

Owners  of  property  abutting  on  a  public 
street,  whose  rights,  damages,  and  injuries  are 
alleged  to  be  of  the  same  kind,  differing  only  in 
extent  and  amounts,  may  join  as  complainants 
in  a  bill  to  restrain  the  maintenance  of  an  ob- 
atructioa  in  the  street. 

[Ed.  Note.— For  other  cases,  see  MuDidnal 
Corporaticns.  Cent.  Dig.  f|  1447-1450;  Dec. 
Dig.  S  671,»] 

Appeal  from  Law  and  Equity  Court,  Mobile 
County;  Saffold  Bemey.  Judge. 

Bill  by  John  B.  Cowley  snd  others  against 
tbe  Louisville  ft  NasbTlile  Ballroad  Company. 
From  the  decree,  defendant  •  appeals.  Af- 
firmed. 

Gregory  L.  &  H.  T.  Smith,  for  appellant. 
Fitts  &  Leigh,  for  appellees. 

MATPIELD,  J.  The  bill  Is  filed  by  a  num- 
ber of  abutting  property  owners  against  n 
railroad  company  to  enjotu  tbe  erection  and 
maintenance  of  a  passenger  train  umbrelln 
sbed,  and  iron  fence  inclosing  it.  in  and  along 
a  public  street  In  the  city  of  Mobile,  In  front 
of  their  property  which  abuts  on  the  street, 
where  the  structures  complained  of  are  betiii; 
erected  by  the  defendant  railroad  company. 
Tbe  bill  alleges,  among  other  things,  that  the 
street  In  queation  Is  a  public  one.  made  such 
by  dedication,  and  that  the  same  has  been  In 
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(hat  the  depot  or  shed  is  a  wooden  stracture 
15  feet  high  and  12  feet  wide,  and  extends 
along  the  street  In  front  ot  complainants* 
property  for  a  considerable  distance;  that 
the  fence  Is  a  high  Iron  one,  constructed  of 
bars  set  close  together  and  held  in  place  by 
iron  stringers,  and  fixed  Into  the  street  by 
means  of  cement;  that  the  two  structures 
constitute  an  appropriation  of  about  one-half 
of  the  street,  for  the  distance  along  which 
they  extend;  that  the  obstruction  cuts  off 
the  view  and  outlook  from  the  property  of 
complainants  to  the  east  in  the  direction  of 
the  morning  sun,  the  Mobile  river,  and  the 
otber  side  of  the  street,  and  of  the  river 
front;  that  the  obstruction  prevents  the  ten- 
ants from  crossing  and  recrOBslng  the  entire 
width  of  Commerce  street;  that  It  Impairs 
the  value  of  the  properties  of  complainants  to 
an  extent  which  It  Is  Impossible  to  measure 
by  dollars  and  cents;  that  It  destroys  the 
width  and  symmetry  of  the  street;  that  it 
obstructs  the  light,  air,  view,  and  prospects 
necessarily  arising  from  and  Incident  to  an 
open  street;  that -the  several  things  complain- 
ed of  will  dq)reciate  the  value  and  use  of 
the  property;  that  It  appropriates  part  of 
tho  street  to  the  defendant's  own  use  with- 
out condemnation  proceedings,  and  withont 
the  payment  of  Just  compensation. 

The  grounds  of  the  demurrer  were  as  fol- 
lows: (1)  Because  the  exclusive  power  of  pro- 
hibition and  removal  of  obstructions  and  un- 
sightly objects  from  the  city  of  Mobile  Is 
vested  wholly  In  the  board  of  public  works  of 
said  city.  (2)  Because  depreciation  In  the 
value  of  their  properties  and  In  the  use  there- 
of Is  the  only  Injury  that  the  allegations  of 
the  bill  of  complaint  show  that  complainant 
suffered  different  In  kind  from  that  suffered 
by  the  public  generally.  (A)  Because  the 
right  that  each  complainant  seeks  to  enforce 
Is  different  from  the  right  sought  to  be  en- 
forced by  others  of  the  complainants.  (B) 
Because  the  Injury  suffered  by  each  of  the 
complainants  is  different  from  the  Injury 
suffered  by  others  of  the  complainants.  (0) 
Because  the  remetiy  that  each  complainant  Is 
entitled  to  Is  different  from  the  remedy  that 
others  of  complainants  are  entitled  to. 

It  is  insisted  on  thla  appeal  that  the  bill 
ia  without  equity,  and  that  it  Is  too  indef- 
inite and  uncertain  in  Its  averments  as  to  the 
Interests  of  the  respective  complainants  in 
and  to  the  street  thus  obstructed,  aud  as  to 
tile  facts,  to  show  the  nature,  character,  and 
extent  of  their  respective  damages  or  iujurles 
by  reason  of  the  structures;  that  the  bill  is 
too  indefinite  and  uncertain  as  to  the  loca- 
tion of  the  structures  in  the  street,  and  as 
to  whether  or  not  any  part  of  the  street  as 
to  which  the  complainants  own  the  fee  is 
taken,  and.  if  so.  how  much  and  what  part; 
and  that  the  averments  are  too  indeSnlte  and 


the  public  In  consequence  of  the  obstmctlon. 
It  is  snffldent  to  say  that  none  of  these  ob- 
Jections  was  snfflcienUy  pointed  out  by  the 
demurrers  to  be  considered  on  this  appeaL 
The  trial  conrt  could  not  and  did  not  pass 
upon  them  in  the  lower  conrt 

The  statute  (section  5340  of  the  Code  of 
1907)  provides:  "No  demurrer  in  pleading  can 
be  allowed  but  to  matter  of  substance,  whlcb 
the  party  demurring  specifies;  and  no  objec- 
tion can  be  taken  or  allowed  which  Is  not 
distinctly  stated  in  the  demurrer."  Section 
3121  of  the  Code  of  1907  provides  as  follows: 
"A  demurrer  to  the  bill  must  set  forth  the 
grounds  of  demurrer  specially,  unless  the 
defendant  desires  to  test  the  equity  of  the 
bill,  when  he  may  do  this  by  a  general  de- 
murrer, 'that  there  Is  no  equity  In  the  bill." 
The  motion  to  dismiss  for  the  want  of  equity 
Is  hereby  abolished."  Under  these  statutps 
It  is  the  uniform  practice  to  conflne  the  rul- 
ings and  decrees  on  demurrers  to  the  special 
causes  assigned. 

The  first  ground  of  demurrer  is  not  well 
taken.  The  provision  of  the  Municipal  Code, 
now  embodied  as  section  1241  of  the  Code 
of  Alabama,  was  not  intended  to  deprive,  and 
does  not  deprive,  the  proi)erty  owner  of  his 
right  to  Injunctive  relief  as  against  obstruc- 
tions of  the  public  streets  on  which  his  prop- 
erty abuts,  if  he  would  otherwise  be  entitled 
to  such  relief.  Whatever  change  such  statute 
may  have  wrought  as  to  the  municipal  con- 
trol of  the  streets  and  highways  of  municipal- 
ities. It  did  not  destroy  the  rights  or  rem- 
edies of  the  abutting  property  owner,  such 
as  are  attempted  to  be  asserted  in  this  bill. 

The  second  ground  of  demurrer,  that  the 
only  injury  shown  to  have  been  suffered  by 
complainants,  different  In  kind  from  that  suf- 
fered by  the  public  generally,  is  the  deprecia- 
tion In  value  of  complainants'  property.  Is 
not  well  taken.  The  bill  does  aver  other  in- 
juries different  in  kind  and  degree  from  that 
suffered  by  the  public  generally.  It  may  be 
that  some  of  these  are  not  allied  with  suf- 
ficient certainty;  but  the  demurrer  should 
have  pointed  out  such  defects.  If  such  there 
be. 

The  other  grounds  ot  demurrer  go  only  to 
the  misjoinder  of  parties  complainant  Tbe^ 
gromids  are  not  well  taken  to  this  bill.  We 
know  of  no  rule  of  law,  pleading,  or  prac- 
tice which  prohibits  the  Joinder  of  com- 
plainants such  as  those  in  this  suit  The 
rights,  damages,  and  Injuries  of  all  are  al- 
leged to  be  of  the  same  kind,  and  to  differ 
only  In  extent  and  amounts.  The  interests 
of  the  abutting  owners  in  and  to  the  street, 
so  fflr  as  appears  from  the  bili.  are  common, 
and  the  damage,  if  any,  Is  common  to  all: 
and,  there  being  but  a  single  object  to  be  ac- 
complished by  all.  tfley  may  unite  as  co-com- 
plaluants  In  a  single  bill,  for  an  Injunction  as 
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to  an  allied  public  nalsance  In  the  obstnic* 
tlon  of  the  public  street  1  High  on  Injunc- 
tions, f  635,  pp.  614,  615;  Taylor  t.  Bay  City 
R.  R.  Co.,  80  Mich.  77,  40  N.  W.  835;  Row- 
botham  T.  Jones,  47  N.  J.  Eq.  337,  20  Atl. 
731,  19  B.  A.  663;  Jonee  t.  Rowbothain, 
48  N.  J.  Eq.  311.  24  Atl.  131,  19  L.  R.  A.  663; 
Whipple  T.  Qnlle,  22  R.  I.  B76,  48  Atl.  98S, 
84  Am.  St.  Rep.  855. 

It  follows  that  none  of  the  grounds  of  de- 
murrer assigned  Is  well  taken,  and  that  the 
chancellor  properly  orerruled  the  demurrer; 
and  his  decree  thereon  must  be  affirmed. 

Afflrmed. 

SIMPSON,  ANDERSON,  and  McCLEI^ 
I«AN,  JJ.,  concur. 


JONES  T.  TENNESSEE  COAL,  IRON  &  R. 
CO. 

(Supreme  Court  of  Alabama.    Nov.  18,  1909.) 

1.  Mabteb  and  SBBTAnT  (i  258*)— Injuries 
TO  Servant— Pleading— Defects  in  Con- 
dition OP  Ways  and  Works, 

A  complaint  under  the  liability  act  (Code 
1907.  i  3910.  subd.  1)  for  injuries  received  from 
the  felting  of  an  insecarely  supported  furnace 
door,  alleging  the  cause  of  the  injury  to  be  a 
defect  "in  the  coudition"  of  the  ways,  worts, 
etc..  of  defendant,  is  not  subject  to  a  demurrer 
on  the  ground  that  It  fails  to  show  a  defect  "in" 
'the  ways,  works,  etc 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  19  816-836;  Dec.  Dig.  S 
258.*] 

2.  Masteb  and  Servant  (|  258*)— Injuries 
TO  Servant— Pleading — Failure  to  Warn 
Servant  op  Danger. 

A  complaint  for  injuries  from  the  falling  of 
an  insecurely  fastened  furnace  door,  alleging 
that  plaintiff's  superior  knew,  or  by  the  exer- 
cise of  reasonable  diligence  would  bare  known, 
that  such  danger  existed,  and  that  plaintiff  was 
ignorant  of  the  danger,  is  not  subject  to  demut^ 
rer  on  the  ground  that  it  does  not  show  that 

filaiDtlfTs  superior,  "who  Is  charged  with  neg- 
igence  in  failing  to  warn  plaintifE  of  the  dan- 
ger that  -said  door  would  fall,  bad  knowledge 
that  plaintiff  was  ignorant  of  said  danger,  or 
should  have  had  sndi  knowledge  by  the  use  of 
ordinary  care." 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  258.*] 

8.  Masteb  and  Servant  ({  217*)— Injuries 
to  Servant- Assumption  of  Risk. 

A  servant  does  not  assume  the  risk  of  dan- 
gers from  an  insecurely  fastened  furnace  door, 
about  which  he  is  to  work,  where  be  has  no 
knowledge  of  the  defective  condition  of  the  fost- 
enings. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Rerraat.  CenL  Dig.  H  574-000;  Dec.  Dig.  § 
217.*] 

Appeal  from  City  Court  of  Birmingham; 
G.  C  Nesmlth,  Judge. 

Action  by  Tobe  Jones  against  the  Tennes- 
eee  Coat,  Iron  A  Railroad  Company.  De- 
fendant had  judgment  on  demurrer  to  the 
complaint,  and  i^alntlfT  appeals.  Rerersed. 


Frank  Deedmeyr  and  James  A.  Mitchell, 
for  appellant  Percy,  Benners  &  Burr,  for 
appellee. 

McCLELLAN,  J.  The  errors  assigned  and 
argued  complain  against  the  action  of  the 
court  below  In  sustaining  demurrers  to  counts 
1  and  8.  The  averments  common  ^o  the 
counts  are:  That  at  the  time  of  the  In- 
jury the  relation  of  master  and  servant  Ex- 
isted between  plaintiff  (appellant)  and  de- 
fendant; that  plaintiff  was  mgaged  In  the 
performance  of  his  duty  to  the  master  when 
injury  befell  him;  that  the  master  was  oper- 
ating a  manufacturing  plant,  namely,  steel 
works;  that  plaintiff  was  at  work  "in  front 
of  or  near  to  one  of  the  furnaces"  in  the 
plant,  and  "a  large  door  to  said  furnace, 
which  was  Insecurely  placed  or  supported, 
fell  on  or  against  the  plaintiff,"  InfilcUng  the 
injury.  Count  1  ascribes  the  Injury  for 
proximate  cause  to  a  "defect  In  the  condition 
of  the  ways,  works,  machinery,  or  plant  con- 
nected with  or  used  in  the  business  of  the 
defendant,  which  said  defect  was  In  this: 
Tliat  the  said  door  was  insecurely  placed  or 
supported.  *  *  • "  The  demurrer's  sole 
ground  Is  "that  the  facts  set  forth  in  said 
count  show  no  defect  In  the  ways,  works,  ma- 
chinery, or  plant  connected  with  or, used  in 
the  business  of  the  defendant." 

The  count,  as  readily  a^ppears,  predicated 
the  culpability  of  the  defendant  upon  a  de- 
fect "In  the  condition  oP'  the  ways,  works, 
etc.,  and  did  not,  as  the  sole  ground  of  the 
demurrer  assumes,  undertake  to  Impute  neg- 
ligence to  the  master  In  respect  of  a  defect 
"in"  the  ways,  works,  etc.  The  demurrer 
was,  hence,  inapt  If  there  may  be,  under 
the  statute,  a  line  of  demarcation  between  a 
defect  "In"  the  ways,  etc.,  and  a  defect  "In 
the  condition  of"  the  ways,  etc.,  an  Inquiry 
not  raised  nor  necessary  to  be  considered, 
there  is  unquestionably  a  distinction  between 
the  two.  The  employment  of  the  word  "con- 
dition" widens  the  statute  beyond  what 
would  have  been  Its  scope  had  only  the  word 
"defect"  been  used.  If,  as  the  demurrer  as- 
sumes, one  claiming  under  the  subdivision 
must  show  a  defect  "In"  the  ways,  etc.,  the 
effect  would  be  to  contract  the  right  there- 
in declared,  and  this  by  denying  the  word 
"condition"  Its  proper  influence  In  defining 
the  status  that  will,  under  subdivision  1  of 
the  statute  (Code  1907,  §  3910)  afford.  In  es- 
sential factor,  a  cause  of  action  against  the 
master.  This  distinction  appears  from  an 
Illustration  stated  in  one  of  the  decisions 
cited  below,  viz.,  that  "way"  is  rendered  de- 
fective In  condition  by  the  presence  thereou 
of  Ice  formed  by  natural  climatic  causes. 
The  "way"  is  complete  In  itself,  but  Its  cou- 
dition for  the  use  Intended  Is  defective.  Mc- 
Oriffln  T.  Palmer's  Shipbuilding  &  Iron  Co., 
10  L.  R.  (Q.  B.)  5;  Heske  v.  Samuelson,  12 
L.  R.  (Q,  B.)  30;  Dresser's  Employer's 
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bUlty,  I  35;  Tate  t.  Latham,  [1897]  1  Q.  B. 
502,  606;  WlUey  v.  Boston  El.  Co.,  168  Mass. 
40,  42,  46  N.  E.  395,  37  I*  R.  A.  723.  The 
two  Englisb  deelsiODS  first  cited  were  follow- 
ed In  the  decision  here  of  K.  0.,  M.  &  B. 
R.  R.  Co.  V.  Burton,  97  Ala.  240,  246,  12 
South.  88.  While  In  Burton's  Case  the  coart 
undei^took  to  define  "defect  In  the  condition," 
it  did  not,  as  readily  appears,  have  before  it 
the  question  now  present  and  before  stated. 

Tbe  demurrer  to  count  1  was  improperly 
sustained^  for  the  reason  Indicated. 

The  gravamen  of  the  third  count  Is  the 
breach  of  duty  to  warn  the  plaintiff  of  a 
danger  of  which  he  did  not  know.  The  count 
undertakes  to  state  a  cause  of  action  under 
the  third  subdivision  of  the  liability  act 
(Code  1907,  |  3910).  As  indicated,  the  count 
does  not  complalu  against  the  order,  to 
which  be  was  bound  and  did  conform,  but 
against  the  omission  to  warn  i^lutlfl  ot  a 
condition  to  be  encountered  by  him  In  con- 
forming to  the  order.  The  sole  ground  of 
demurrer  is:  "That  said  coont  does  not 
show  that  the  person  who  Is  charged  with 
n^Igence  in  falling  to  warn  plaintiff  of 
the  danger  that  said  door  would  fall  had 
knowledge  that-  plaintiff  was  Ignorant  of 
said  dftnger,  or  should  have  had  such  knowl- 
edge by  the  use  of  ordinary  care." '  The 
count  obvionAy  dean-lbes  an  abnonnal  con- 
dition, a  condition  not  comprehended  An 
the  risks,  assumed  by  the  servant.  Incidental 
to  the  employment  In  which  he  was,  when 
Injured,  engaged.  The  substance  of  the  de- 
scriptive averment  is  that  a  door  of  a  fur- 
nace was  so  Insecurely  placed  or  supported 
as  to  rmder  it  dangerous  for  servants  to 
lierform  their  doty  within  its  zone.  No  oth- 
er construction  of  the  count  la  possible, 
save  that  the  master's  plant,  works,  etc., 
was  not  as  it  should  have  been  In  the  par^ 
tlcular  in  question.  Whether  the  existence 
of  that  condition  was  the  result  of  negli- 
gence of  the  master  Is  not  a  factor  in  dealing 
with  the  demurrer  to  the  third  count.  The 
count  also  avers  that  the  person  giving  the 
order  knew,  or  by  the  exercise  of  reasonable 
diligence  would  have  known,  that  such  dan- 
ger existed,  and  that  plaintiff  was  Ignorant 
of  the  risk.  The  demurrer  objects  that  the 
further  averment  should  have  been  that  the 
order  giver  knew  plaintiff  wm  so  ignorant, 
or  by  the  exercise  of  due  care  conld  have  as- 
certained that  fact. 

Where  the  risks  are  normal  or  ordinary  In 
the  service  In  which  the  sonant  engages, 
tbere  is  no  obligation,  prima  facie,  on  the 
master  to  warn  or  inatmct.  The  rule  rests 
upon  tlie  master's  prima  facte  right  to  act 
on  the  presumption  that  the  person  whom  be 
Is  about  to  engage  understands  the  risks  of 
that  service,  unless  the  master  has  notice  of 
the  person's  inexperience,  or  that  he  is  be- 
low average  intelligence.  1  Lebatt,  I  239, 
and  notes.  Nor  Is  the  master  obligated  to 
wnm  or  Irntruct  tlie  servant  in  respect  of 
risks  of  whii-h  the  servant  has  actual  knowl- 


edge. 1  Labatt,  I  237,  and  notes.  The  count 
under  consideration  avoids,  by  averments, 
both  of  these  exemptions  of  the  master  from 
the  prima  facie  obligation.  It  is,  to  repeat, 
averred  that  the  risk  was  the  product  of  on 
abnormal  condition  and  that  the  plaintiff  did 
not  know  of  the  risk.  Under  this  state  of 
hazard,  so  created,  the  obligation,  prima  fa- 
de, is  on  the  master  to  warn  the  servant. 
Under  such  circumstances,  the  presumption 
is  that  the  servant  is  ignorant  of  the  risk. 
1  I^ibatt,  f  240,  and  authcu-lties  cited  in 
notes;  Dreraer.  i  94.  To  justify  the  sus- 
taining of  thla  demurrer,  It  must  be  held 
that  the  stated  presumption,  arising  out  of 
the  source,  character,  and  nature  of  the 
risk,  should  be  averred.  In  other  words,  it 
is  necessary  to  affirm  that  not  only  must  tbe 
condition  raising  prima  fade  the  presumi»- 
tion  of  the  servant's  Ignorance  be  shown  in 
the  court,  but  also  that  the  pleader  shall  In 
effect  reiterate  that  which  the  law  attache? 
in  this  particular  to  the  condition — the  facts 
— the  pleading  describes.  We  do  not  uud»-- 
stand  that  to  be  the  role.  The  condition  de- 
scribed carried  the  obligation,  prl^aa  facie, 
on  the  master  to  warn  the  endangered  serv- 
ant It  was  a  duty  created  by  the  abnormal 
hazard,  l^e  servant  averred  the. basis  for 
that  duty  when  his  count  disclosed  an  ab- 
normal rl^  and  of  which  be  did  not  know. 
It  then  became  the  duty  of  the  master  to 
inform  the  servant  of  the  rl^.  The  master 
must  have,  then,  become  the  actor  to  avoid 
the  consequences  of  his  presumed  know1ed;;e 
that  the  servant  was  Ignorant  of  the  a'.<- 
normal  riik.  The  demurrer  was  not  well 
taken,  for  the  reason,  before  Indicated,  that 
the  count  described  an  abnormal  risk,  of 
which  tbe  plaintiff  did  not  know,  and  to 
which  state  of  averred  fact  tbe  master's  du- 
ty, prima  hde,  was  to  waro  the  Ignorant 
servant.  If  more  were  required  of  the  plend- 
er,  it  would  he  surplusage,  a  mere  reiteration 
of  that  which,  from  the  facts  averred,  the 
law,  prima  fade,  implied.  In  order  to  sus- 
tain his  cause  of  action,  the  plaintiff  most, 
of  course,  support  his  averments — avennmts 
of  fact  for  which  the  ot>lIgaUon,  prima  facie, 
to  warn  arose— in  the  proof.  If  the  master, 
or  bis  representative,  was  Ignorant  of  tbe 
piaintifTs  presumed  Ignorance,  that  is,  of 
course,  within  the  issue  of  fact  upon  tlie 
averments  of  the  count,  and  necessarily  with- 
in a  general  traverse  thereof. 

Counsel  for  appellee  dte  1  Labatt.  i  ZSTi. 
wherein  that  learned  autlwr  lays  down  tbe 
three  propositions  upon  which  depend,  con- 
currently, the  right  of  a  servant  to  maintain 
his  action  for  the  omission  to  warn  or  In- 
struct Our  views,  as  appears,  are  in  ac- 
cord with  the  Ajctrine  of  the  dted  sectlfw. 
Ala.  Consol.  Coal  A  Iron  Co.  t.  HamnK>nl, 
150  Ala.  253,  47  South.  24a  does  not  deal 
with  tbe  point  taken  by  the  demurrer.  The 
dedsion  there,  in  the  particular  urged  for 
appellee,  pertained  to  tbe  Inquiry  whether 
tbere  was  any  duty  on  Vamon  to  inspect  the 
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place  of  plalntUTB  injury,  and.  In  conse- 
quence, vhetba  Varnon  breached  tbat  dnty 
as  charged  in  the  count  The  court  held  that 
the  count  did  not  so  conclude.  As  before 
stated,  that  la  not  the  point  of  the  demurrer 
here.  In  Horon  t.  Gray  &  Dudley  Hard- 
ware Co..  48  Soutib.  1029,  the  court  resptrnd- 
cd  to  the  contention  of  appellant  by  the 
criticism  that  the  complaint  did  not  nega- 
tive the  plalntUTs  knowledge  of  tiie  danger 
against  which  he  asserted  dnty  required  blm 
to  have  been  warned.  Horon's  Case  does 
Tiot  relate  to  the  point  of  this  demurrer. 
Xtlcbards  t.  Sloss  Co.,  146  Ala.  254,  41  Sonth. 
288,  had  to  do.  In  declaion,  with  an  obTious 
•or  actually  known  condition  of  danger.  It 
has  no  bearing  here.  Bear  Greek  MIU  Co.  t. 
Parker,  134  Ala.  203.  32  South.  700.  la  like- 
wise without  application  on  the  Inquiry  here; 

The  opinion  is  entertained  that  the  de- 
murrer to  the  third  count  should  not  have 
lieen  sustained. 

Rereraed  and  remanded. 

DOWDELL.  G.  J.,  and  SIMPSON  and 
MATFIEU),  JJ.,  eonpiir. 


DICKEXS  T.  MURRAY  &  PEPPERS. 
(Supreme  Court  of  Alabama.    Dec.  16,  1000.) 

1.  Appeai.  ANn  Error  (§  10ol»)— Harmless 
Ehror—Evipence. 

In  an  action  for  rent  of  a  boat,  the  refusnl 
to  exclude  pirt  of  a  memorandum  showing  the 
TiMiT'ber  of  dfijs  the  boftt  was  workpd  was  not 
prcjudicinl  to  defcn^nt.  who  had  testified  that 
he  s^ent  to  pInintifE  a  statement  correspooding 
■n-ith  such  entry. 

TEd.  Notf.— For  other  rasex.  oee  Appeal  and 
Kmr.  Cent.  Dig.  98  4161-4170;  Dec.  Dig.  ! 
1031. •] 

2.  Etidewci;  (|  317»)— Heahsat. 

In  an  netion  for  rent  of  a  boat,  defendant 
could  not  testify  as  to  what  an  employ^  told 
him  as  to  the  number  of  days  the  boat  worked 
during  a  mrtlctilar  week  wheo  witness  was  ab- 
sent ;  such  testimony  being  hearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §|  1174-1192;   Dec.  Dig.  {  31T.«] 

8.  Trial  (I  25C*)— Irstbuctions. 

Where  Instructions  correctly  stating  tbe 
law  possess  any  misleading;  tendency,  it  is 
the  duty  of  tbe  adverse  party  to  meet  them  by 
a  counter  or  explanatory  charge. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S  <>29;   Dec.  Dig.  I  1:53.*] 

Appeal  from  Circuit  Court,  Mobile  County; 
Samuel  B.  Browne,  Judge. 

Action  by  Murray  &  Peppers  against 
Charles  C.  Dickene.  Judgment  for  plaintiffs, 
and  def^dant  appeals.  Affirmed. 

For  the  facts  in  this  case,  see  the  former 
report  thereof  in  149  Ala.  240,  42  South.  lOSl. 
The  following  charges  were  given  at  tbe  re^ 
quest  of  the  plaintiff:  (2)  "If  yon  are  rea- 
sonably satisfied  from  the  evidence  in  this 
case  tbat  the  plaintiffs  rented  the  holster  to 
tbe  defendant  at  $10  per  day,  and  tbat  the 
defendant  used  -the  holster  under  the  con- 


tract, then  yon  must  find  for  the  plaintiffs, 
unless  yon  are  reasonably  satisfied  from  the 
evidence  that  defendant  has  paid  the  plain- 
tiffs in  full  for  the  use  of  the  holster,  and 
the  burden  of  proving  payment  Is  on  tbe  de- 
fendant" (3)  "Tbe  court  charges  the  jury 
tbat  if  you  are  reasonably  satisfied  from  tbe 
evldoice  that  defendant  used  plaintiffs'  bolst- 
er under  an  agreement  tbat  be  would  pay 
them  $10  for  each  day  be  used  it,  and  that 
he  has  not  paid  tbem  In  full  for  tbe  use  of 
the  holster,  tben  you  must  find  for  the  plain- 
tiffs, and  assess  their  damages  at  snqh  an 
amount  as  will  oompensate  them,  at  the  rate 
of  $10  per  day  for  the  number  of  days  tbat 
remain  unpaid  for."  (4)  "Tbe  court  charges 
the  Jury  that  If  yon  are  reasonably  satisfied 
from  the  evidence  in  this  cose  that  plaintiffs 
rented  a  holster  to  defendant  at  the  rate 
of  $10  per  day  for  each  day  the  holster  work- 
ed,  and  that  defendant  used  the  bolster  un- 
der this  agreement,  and  has  not  paid  plain- 
tiffs in  full  tax  Its  use,  then  yon  must  fiud  for 
the  plaintiffs,  and  assess  tbelr  damages  at 
such  a  sum  as  will'compensate  them,  at  the 
rate  of  $10  per  day  for  each  day  defendant 
used  the  holster  and  failed  to  pay  the  plain- 
tiffs." (7)  '"The  conrt  charges  tbe  Jury  that. 
If  you  find  for  the  plaintiffs,  the  plaintiffs  are 
entitled  to  recover  $10  a  day  for  each  day 
unpaid  for,  together  with  Interest  at  the  rate 
of  S.per  cent  per  annum  from  the  date  pay- 
ment should  have  been  made  to  tbe  date  of 
trial." 

Gregory  L.  &  H.  T.  Smith,  for  appellant. 
Eitte  &  Leigh,  for  appellees. 

DOWDELL,  0.  J.  This  Is  an  action  on  tbe 
common  counts.  The  pleas  are  the  general 
l8s\fe  and  payment  There  is  no  dispute  as 
to  tbe  terms  of  the  contract,  which  was  ver- 
bal, for  tbe  rent  of  tbe  boat  and  hoist  The 
rent  was  at  the  rate  of  $10  per  day  while 
the  boat  and  hoist  were  operated.  It  was 
agreed  in  open  court  that  $750  had  been  paid 
on  tbe  rent  under  the  verbal  contract,  fixing 
It  at  tbe  rate  of  $10  per  day  while  the  ma- 
chine was  in  use,  end  which  said  contract 
covered  a  period  from  September  28, 1003,  to 
April  5.  1004.  The  real  controversy  ia  as  to 
the  number  of  days  the  machine  was  in  use. 

In  establishing  their  claim  tbe  plaintiffs 
introduced  in  evidence  certain  book  entrl^, 
set  out  in  tbe  transcript  before  us,  showing 
the  number  of  days  that  the  machine  was  op- 
erated by  the  defendant  Papers,  one  of  the 
plaintiffs,  examined  as  a  witness,  testified 
that  he  made  the  entries,  and  that  he  made 
tbem  from  weekly  statements  made  to  blm 
by  Steadham,  the  engineer  in  charge  of  tho 
boat  and  hoist  Tbe  witness  testified  to  the 
correctness  of  the  entries  as  made  by  blm 
from  Steadtaam's  statements.  Steadham  tes- 
tified to  making  weekly  statements  to  Pep- 
pers, and  that  Peppers  entered  them  in  tbe 
book  as  be  made  them  to  him.  This  witness 


•For  otber  cases  sea  same  topic  an<t  section  NUMUl£U  la  uec.  ft  Am.  DIga.  isivi  to  date,  ft  ileporior  Indcxea 

Digitized  by  Google 


uuuj-i^cL         U0jia  luc  auu.  v 

used  by  the  defendant  On  this  state  of  the 
evidence,  it  was  on  the  former  appeal  in  this 
case  (Mnrray  &  Peppers  v.  Dickens,  149  Ala. 
240.  42  South.  1031)  ruled  that  the  original 
entries  so  made  were  competent  and  admis- 
sible, citing  autboritles  In  enpport  of  the  rul- 
ing; and  we  now  adhere  to  that  decision. 

It  Is  insisted,  however,  by  the  appellant, 
that  the  evidence  showed  that  the  witness 
Steadham  was  sick  and  absent  from  the 
work  for  three  weeks  from  the  28th  day  of 
September,  1903.  and  could  not  have  had  any 
personal  knowledge  of  the  number  of  days 
that  the  boat  and  hoist  were  used  during 
that  period,  and  that  the  trial  court  there- 
fore erred  in  overruling  the  appellant's  mo- 
tion to  exclude  from  the  evidence  that  por- 
tion of  the  book  entries  made  by  Peppers, 
showing  the  number  of  days  of  work  during 
said  period.  The  witness  Steadham  testified 
that  he  carried  the  boat  to  Dickens'  landing, 
and  returned  to  Mobile,  and  was  sick  and  ab- 
sent three  weeks;  but  he  did  not  state  when 
he  carried  the  boat  to  Dickens'  landing,  and, 
for  aught  that  appears  from  his  testimony, 
It  might  have  been  three  weeks  before  he  be- 
gan to  make  any  statements  to  Peppers.  He 
testified  that  the  statements  he  made  to  Pep- 
pers, as  to  the  dates  the  boat  and  hoist  work- 
ed, were  correct;  and  Peppers  testified  that 
the  entries  were  made  from  the  statements 
given  In  to  him  by  Steadham.  It  Is  trae  that, 
after  the  motion  to  exclude  had  been  ruled 
on,  the  defendant,  testifying  as  a  witness  In 
his  own  behalf,  stated  that  Steadham  was 
absent  for  three  weeks  from  the  28th  day  of 
September ;  but  no  motion  to  exclude  .was 
made  after  the  Introduction  of  this  evidence. 
Moreover,  the  motion  to  exclude  was  single 
and  entire  as  to  three  weeks  commencing 
with  September  28th,  and  there  was  evidence 
by  the  defendant  himself  that  he  sent  In  to 
the  plaintiffs  a  statement  of  the  flitst  week's 
work,  which  corresponded  with  the  entry  ad- 
mitted in  evidence.  Certainly  there  was  no 
injury  to  the  defendant  In  the  refusal  to  ex- 
clude this  part  of  the  memorandum  offered, 
and  which  was  Included  In  the  motion  to  ex- 
clude. We  fail  to  see  that  any  error  was 
committed  in  the  trial  court's  action  In  over- 
nillng  the  defendant's  motion  to  exclude  the 
book  entries  that  was  prejudicial  to  the  de- 
fendant. 

It  was  not  competent  for  the  defendant, 
when  testifying  in  his  own  behalf  to  state 
what  Steadham  told  him  as  to  the  nnmber 
of  days  the  boat  worked  during  a  particular 
week,  when  he  (witness)  was  absent  There 
was  no  effort  In  this  evidence  to  Impeach 
Steadham,  and  what  Rteadham  told  the  wit- 
ness was  purely  hearsay  evidence. 

During  the  course  of  the  examination  of 
the  defendant  as  a  witness,  be  was  asked  by 


for  which  I  sent  a  check  for  $165."  The 
plaintiffs  moved  to  exclude  this  answer  on 
several  stated  grounds,  which  motion  the 
court  sustained,  and  the  defendant  excepted; 
and  thereupon  the  court  qualified  Its  ruling 
by  stating,  "I  exclude  that  portion  of  the  an- 
swer which  was  a  conclusion  of  the  witness," 
and  to  this  the  defendant  reserved  an  excep- 
tion. The  court  did  not  as  It  should  have 
done.  Indicate  what  portion  of  the  answ^  It 
held  to  be  a  conclusion.  It  should  not  have 
left  that  a  question  for  the  Jury.  But  be 
this  as  It  may,  we  are  unable  to  see  that  any 
Injury  resulted  from  this  action  to  the  de- 
fendant There  was  no  issue  of  accord  and 
satisfaction  In  the  case.  There  was  no  <;oo- 
troversy  as  to  the  amount  of  payments..  The 
$106  payment  mentioned  in  the  answer  of 
the  witness  was  otherwise  shown,  and  not 
disputed,  by  the  Introduction  In  evidence  of 
the  check  through  which  It  was  made. 

We  have  examined  the  several  written 
charges  given  the  Jury  at  the  request  of  tlie 
plaintiffs,  and  we  find  no  fault  with  them. 
They  each  correctly  stated  the  law.  If  they, 
or  any  one  of  them,  possessed  any  misleading 
tendency,  It  was  with  the  defendant  to  meet 
this  by  a  counter  or  explanatory  charge. 

We  find  no  error  in  the  record  prejudicial  to 
the  rights  of  the  defendant,  and  the  Judg- 
ment will  be  affirmed. 

Affirmed. 

ANDERSON,  SATRB,  and  EVANS,  JJ^ 
concur. 

NOTE. 

[a]  (U.S.  1000)  In  an  action  for  libel,  the 
testimony  of  a  witness  to  conversations  with 
third  persons,  la  which  such  persona  slated  that 
they  hod  read  the  alleged  libelous  articleT  and 
the  impressions  made  by  it  on  their  minds  is 
hearsay  and  incompeteDt  either  upon  the  ques- 
tion or  damages  generally,  or  to  show  publica- 
tion or  the  extent  of  circulation.— Salem  News 
Pub.  Co.  V.  Caliga,  75  O.  C.  A.  (173,  144  Fed. 

9or>. 

[b]  (Ark.  1906)  One  of  two  partners  sold  his 
interest  to  his  sister,  who  sold  her  interest  to 
another,  and  the  sales  led  op  to  the  nving  o£ 
a  note  by  the  original  firm,  on  which  the  latit<'r 
firm  liecame  surety,  and  the  members  of  the  orie- 
innl  firm  gave  indemnity  notes  to  the  new  firm. 
Hrld  that,  in  an  action  on  one  of  such  oote« 
agrainst  the  partner  who  sold  to  his  sister,  it 
was  incompetent  to  permit  the  witness  to  detail 
at  length  conversations  between  himself  and  de- 
fendant and  bis  sister  to  whom  he  sold  his  in- 
terest as  evidence  against  plaintiff. — ^Tjovell  & 
Co.  V.  Speed.  79  Ark.  204,  95  S.  W.  157. 

[c1  (Col.  1800)  In  an  action  by  an  attorney 
to  recover  fees,  conversations  between  defendant 
and  another  attorney,  who  was  associated  wiiti 
plaintiff  in  the  case  in  which  the  services  were 
rendered,  are  inadmissible  against  plaintiff,  such 
conversations  having  taken  place  in  the  abfientv 
of  and  without  the  knowledze  of  plaint  iff. — 
Chapman  v.  Xeary,  ll.'i  Cal.  TO.  40  Par.  SnXT. 

[dj  (Cal.  1809)    Where  a  witness,  asked  to 
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atate  how  a  oooTersatioD  between  himself  and 
one  F.  began,  and  who  spoke  first,  etc.,  answer- 
ed that  be  could  not  say  wbo  apoke  first,  bat 
tbe  matter  came  up  while  they  were  dtscuBsing 
circumstance  attending  a  request  by  F.'s  father 
to  pay  a  certain  ram  to  plaintifra  intestate,  at 
which  the  witness  was  not  present,  and  that  he 
then  incidentally  asked  her  if  she  batf  paid  such 
snm,  the  granting  of  a  motion  to  strike  out  ev- 
idence of  the  event  nanated,  as'beanay,  was 
proper.— €auhape  v.  Secatity  Sav.  Bank,  127 
C^l.  197.  50  Pac.  589. 

ie]  (Cal.  1905)  A  conversation  between  a 
mortgagor  and  a  purchaser  of  the  land,  who 
agreed  to  assume  and  renew  the  mortgave.  which 
took  place  in  the  absence  of  the  mortgagee,  was 
not  competent  evidence  against  the  mortgagee 
as  to  the  pnrchaser's  nndeistnnding  of  her  obli- 

fationa.— Habb  t.  Stewart,  147  Cal.  413,  81  Pac. 
078. 

[f]  (Colo.  1697)  It  is  not  error  to  strike  from 
a  deposition  testimony  on  tiehajf  of  plaintiff  of 
a  conversation  between  witness  and  a  third  per- 
son, where  defendant  was  not  present  at  the 
convenation.  —  Lee-Clark-Andreesen  Hardware 
Co.  V.  Yankee,  0  Colo.  App.  443,  48  Pac.  1050. 

ftr]  (Conn.  1890)  In  Interpleader  between  the 
indonee  of  a  note  and  the  payee,  whose  treas- 
nrer  had  negotiated  it  without  authority,  the  ad- 
mission of  conversations  between  the  treasurer 
and  another  officer  of  the  payee  company  rela- 
tive to  the  making  of  the  note  and  Its  purpose, 
and  the  instructions  to  the  treasnrer  as  to  its 
use,  was  error;  the  indorsee  not  being  shown  to 
have  knowledge  of  these  facts.— Standard  Ce- 
ment Co.  V.  Windham  Nat  Bank,  71  Conn.  668, 
42  Atl.  100ft 


COOK  v.  pnONOHARP  CO. 
(Snpieme  Ooart  of  Alabama.    Dec.  10,  1909.) 

Exceptions,  Bill  op  (f  56*)— Sionatube  ok 

Authentication. 

A  paper  in  the  record,  which  is  not  signed 
or  otherwise  authenticated,  will  not  be  conuder- 
ed  as  a  bill  of  ^ceptions. 

[Ed.  Note.— For  other  cases,  see  Eixceptions, 
BUI  of.  Cent  Dig.  H^irW  ;  Dec.  Dig.  1  56.*J 

Appeal  from  Circuit  Coort,  Tallapoosa 
County;  8.  L.  Brewer,  Judge. 

Action  by  the  Pbonobarp  Company  against 
Mattle  C.  Cook.  PlalntlfiT  had  Judgment,  and 
defendant  appeals.   Appeal  dismissed. 

See,  also,  157  Ala.  501,  47  Soatb.  1035. 

H.  Peters,  for  appellant  SorreU  &  Dennis, 
for  appellee. 

MAYFIGLD,  7.  Tlie  only  Judgment  shown 
by  tbe  transcript  In  this  case  Is  that  appear- 
ing as  a  part  of  what  pnrports  to  be,  and  Is 
called,  the  blU  of  exceptions.  But  this  Is  not 
a  bill  of  exertions,  because  it  Is  not  signed 
by  the  trial  Judge,  does  not  purport  to  be 
signed  by  any  one,  and  it  not  In  any  other 
manner  suflBdently  authenticated  to  be  known 
or  considered  by  tbls  oonrt  as  a  bill  ot  ex- 
ceptions. In  view  of  this  condition  of  the 
record,  there  Is  nothing  for  ns  to  review. 

Tbe  appeal  Is  dismissed. 

DOWDELL,  C  and  ANDERSON  and 
SATRE.  JJ.,  concur. 


BIRMINGHAM  RT..  LIGHT  ft  POWER  CO 

V.  ANDEKSON. 
(Supreme  Court  of  Alabama.    Nov.  25,  1909.) 

1.  Cabbibbs  ii  333*)— Cabbtihg  Passenoeb 
Betond  Dbstikatioh— SiniNa  Down  at 
Unusual  Place. 

Where  a  carrier,  taking  a  passenger  beyond 
his  destination,  stops  the  train  and  lets  him  off. 
he  may  assume  that  the  place  selected  is  reason- 
ably ufe  for  tbfT  purpose. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1 1388:  Dec.  Dig.  {  333.*] 

2.  Dahagbs  ff  62*)— Duty  or  Inj^ubed  Peb- 
BON  TO  Fbevbnt. 

In  general,  it  is  tbe  duty  of  one  Injured  by 
tbe  negflgence  of  another  to  exercise  ordinary 
care  to  reduce  the  damages,  and  he  is  bound  to 
take  such  care  of  persooal  Injuries  as  a  rea- 
sonably prudent  person  would  in  like  circum- 
stances, and  can  only  recover  such  damages  as 
would  have  been  sustained  had  such  care  been 
taken,  and  whether  he  should  submit  to  a  sur- 
gical operation  to  effect  a  cure  must  depend 
upon  bis  judgment,  exercised  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  89  120-122;  Dec  Dig.  |  62.*J 

3.  DaUAOES  3  163*)— MXTIOATION  —  BUBDEir 

or  Pboof. 

The  burden  Is  Mi  one  sued  for  Injuries  to 
prove  its  contention  that  the  injuries  were  ag- 
gravated by  negligence. 

[Ed.  Note.— Jfor  other  cases,  see  Damages, 
Cent.  Dig.  §  456;  Dec.  Dig.  i  163.*1 

4.  TBIAL  (J  251*)— iNSXaUCTlOHS— Applica- 
bilitt  to  Issues. 

In  an  action  for  Injuries  to  a  passenger, 
where  tbe  question  whether  plaintiff's  damages 
should  be  abated  because  they  bad  been  neg- 
ligently allowed  to  accumulate  was  not  in  is- 
sue, the  refusal  of  a  charge  that  it  was  plain- 
tiff's duty  not  to  aggravate  his  Injuries  hr  negll* 
^nce,  and  to  use  reasonable  care  to  cure  his  in- 
juries, though  correct  in  the  abstract,  was  not 
error. 

[Ed.  Not*.— For  other  cases,  see  Trial,  Cent 
Dig.  S  595;  Dec.  Dig.  |  251.*] 

5.  Appeal  and  Ebbob  (|  1066*)— Habmless 
Bbbob— Irbtbuctionb. 

Tbe  giving  of  charges  that  piaintUTs  fail- 
ure, if  any,  to  have  a  surgical  operation  as 
promptly  as  should  have  been  done,  caonot  be 
considered  to  reduce  damages  to  which  be  is  en- 
titled, if  any,  and  that  plaintiff  owed  defendant 
no  doty  to  nave  tbe  surgical  operation,  though 
erroneous,  was  harmless,  where  the  question 
of  mitigation  of  damages  was  not  In  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Drror,  Cent  Dig.  |  4220;  Dec.  Dig.  |  106ft*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  A.  O.  Lane,  Judge. 

Action  by  J.  C  Anderson  against  the  Blr* 
mingbam  Railway,  Light  &  Power  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

The  fticts  suffldoitly  appear  in  tbe  <9lnl<m 
of  the  court  The  following  charges  were 
given  at  the  Instance  of  the  plaintiff:  (2) 
"Plaintiff's  failure.  If  any,  to  have  a  surgical 
operation  as  promptly  as  should  have  been 
done,  cannot  be  consldwed  by  you  as  re* 
dwdng  tbe  amount  of  damages  to  which  plain- 
tiff is  entitled,  if  any."  (6)  "PlalnUff  owed 
defendant  no  duty  to  have  tbe  surgical  op- 


•For  other  casss  sm  same  topio  and  s*qU«  NUMBOR  la  Dec.  *  Am.  Digs.  1907  to  date,  *  Reportsr  Isdtzas 
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eratlon."  The  following  charge  was  refused 
to  the  defendant:  (2)  "It  was  the  duty  of 
the  plaintiff  not  to  aggravate  his  Injuries 
by  his  own  neglect,  and  to  use  reasonable 
care  to  cure  his  injuries." 

Tilltnan,  Orabb,  Bradley  &  Morrow,  for 
aiipellant.  George  Huddleston,  for  appellee. 

SAYRB,  3.  Plaintiff's  case  was  that,  hav- 
iug  been  carried  somewhat  beyond  bis  des- 
tination, tbe  car  upon  whidi  he  was  a  pas- 
senger was  negligently  stopped  for  bim  to 
alight  at  a  place  where  It  was  not  reasonably 
safe  for  him  to  do  so,  and  that  In  making 
tbe  effort  to  reach  the  point  where,  In  regu- 
lar course,  he  would,  have  alighted,  by  the 
only  practicable  way,  he  fell  into  a  stock 
gap  and  received  Injury.  The  defendant's 
second  plea  arerred  that  "plaintiff  himself 
was  guilty  ot  negligence  which  proximately 
contributed  to  his  Injury,  In  this :  That  he 
negligently  walked  along  defendant's  track 
in  tbe  nighttime  at  a  place  where  there  was 
an  open  stock  gap  In  the  track,  into  which 
he  fell  and  was  Injured,  of  the  existence  of 
which  be  had  knowledge,  or  of  which  he 
would  hare  known  by  the  exercise  of  rea- 
sonable diligence,  at  and  before  the  time  of 
bis  injury."  This  plea,  in  its  second  alterna- 
tive, assumed  that  it  was  the  duty  of  the 
plaintiff  to  have  informed  himself  of  the 
dangers  of  the  place  at  which  he  Alighted, 
whereas  he  had  a  right  to  assume  that  it 
was  reasonably  safe  for  that  purpose.  The 
use  of  the  word  ''negligently"  does  not  save 
the  plea.  The  plea  must  be  taken  to  mean 
that  the  act  of  the  plaintiff  in  walking  along 
the  track  and  falling  into  the  stock  gap  was 
negligent,  in  view  of.  and  as  (y>udItIoned 
upon,  the  duty  alleged  to  rest  upon  him  to 
»erclBe  diligence  at  and  before  the  time 
of  bis  injury  to  learn  the  danger  from  the 
stock  gap.  As  we  have  said,  no  such  duty 
rested  upon  him.  The  plea  was  therefore 
bad.  Montgomery  St  Ry.  Co.  v.  Mason,  133 
Ala.  60S,  32  South.  201;  Melton  v.  Bii-mbig- 
ham  Ry.,  LAP.  Co.,  153  Ala.  00,  45  South. 
151.  16  L.  B.  A.  (N.  S.)  467. 

In  general,  it  la  tbe  duty  of  one  injured 
by  the  negligent  act  of  another  to  exercise 
an  ordinary  degree  of  care  and  prudence  to 
prevent  the  accumulation  of  damages.  Where 
hia  Injuries  are  personal,  be  la  bound  to  take 
such  care  of  them  as  a  reasonably  prudent 
person  would  In  like  circumstances,  and  can 
only  recover  such  damages  as  would  have 
been  sustained  had  such  care  been  taken. 
Uulf,  G.  &  8.  F.  By.  Co.  V.  Coon,  60  Tex. 
730,  7  S.  W.  402.  He  must  employ  snch 
medical  or  surgical  aid  as  ordinary  prudence 
would  require  under  the  drcumstances.  Ken- 
nedy V.  Bnsse,  00  ZU.  App.  440.  If  the  con- 
tention is  that  plaintiff's  Injury  was  aggra- 
vated by  negligence,  the  burden  Is  npon  the 
defendant  to  show  that  fact  In  mitigation  of 
damoges.  LoulsvUIe,  etc.,  Ry.  Co.  v.  Falvey, 
104  Ind.  400,  8  N.  E.  380,  4  N.  E.  908;  Chi- 
cago, etc.,  B.  R.  Co.  T.  Meech,  163  111.  305, 


45  N.  B.  290;  Bradford  v.  Downs.  12G  Va, 
622.  17  Atl.  8S4.  If  the  plaintiff  resorts  Ur 
medical  or  surgical  aid,  consultiug  6ucb  a 
physician  or  surgeon  as  a  reasonably  pru- 
dent man  would,  and  follows  tbe  treatment 
prescribed,  certainly  he  discharges  every  duty 
he  owes  to  the  tort-feasor.  Stover  v.  Blue* 
hill,  31  Me.  439;  Loesor  v.  Humphrey.  41 
Ohio  SL  378.  52  Am.  Rep.  SG.  Whether  tbe 
duty  rests  upon  one  who  has  suffered  per- 
sonal Injury  to  submit  himself  to  a  surgical 
operation  for  tbe  purpose  of  effecting  a 
cure,  and  thus  limiting  damages,  must  de- 
pend upon  his  judgment  exercised  In -good 
faith.  In  Blate  v.  Third  Avenue  R.  R.  Co., 
44  App.  Div.  108.  60  N.  Y.  Supp.  732.  the  de- 
fendant insisted  that  the  plaintiff  should 
submit  to  a  surgical  operation  for  the  relief 
of  his  injury.  Medical  experts  differed  as 
to  the  probability  of  a  cure  and  the  danger 
Involved.  The  court  said :  ''Wliile  the  per- 
son who  Inflicts  tbe  damage  has  tbe  right  to 
say  that  sure  and  safe  means  to  diminish 
the  evil  results  of  the  accident  must  be  used, 
that  is  tbe  extent  of  bis  right.  Whether  fur- 
ther means  should  I'e  resorted  to  is  for  the 
plaintiff  to  determine.  In  making  that  de- 
teroilnatlon  the  plaintiff  has  tbe  right  to 
consider  the  nature  of  the  means  used  to 
effect  a  cure  and  tbe  possible  or  probable 
effect  upon  himself.  He  has  to  determine 
for  himself  whether  he  is  to  resort  to  those 
means  In  view  of  those  considerations."  And 
further:  "The  Jury,  in  getting  at  the  dam- 
ages, are  to  say,  not  only  what  they  are.  but 
whether  the  means  used  by  the  plaintiff  to 
reduce  the  damages  were  such  as  an  ordi- 
narily prudent  man  would  use.  They  cannot 
say  that  he  should  or  should  not  have  taken 
the  advice  of  any  particular  physician,  nor 
that  he  should  have  obtained  any  imrticular 
kind  of  treatment."  This  case  la  quoted 
wl^th  apparent  approval  in  Sutherland  on 
Damages,  S  00.  We  think  It  states  a  correct 
and  reastmable  rule  for  such  coses. 

Charges  2  and  6,  given  to  the  plaintiff,  and 
charge  2.  refused  to  the  defendant,  did  not 
go  to  the  plaintiff's  right  of  recovery,  but 
only  to  the  measure  of  damages  as  affected 
by  plaintiff's  hypothetical  neglect  and  delay 
in  having  an  oi>eration  performed  upon  bis 
leg.  Without  rehearsing  the  testimony  upon 
this  subject,  but  upon  careful  consideration 
of  It,  nevertbeless,  we  are  ot  opinion  that 
the  testimony  would  not  hav«  Justified  the 
jury  In  a  finding  that  the  plaintiff  had  been 
neglectful  in  the  ordinary  treatment  of  his 
wound  or  bad  deferred  the  operation  In  or- 
der that  damages  might  accamulate.  Charge 
2,  reused  to  tbe  defendant,  certainly  stated 
a  correct  proposition  of  law;  but  in  the 
state  of  the  evidence  to  which  we  have  re- 
ferred it  was  a  mere  abstraction.  CharKea 
2  and  6,  given  to  the  plaintiff,  needed  quallfl- 
cfltlon ;  but  we  cannot  see  that  the  giving  of 
them  was  harmful  to  the  defendant  Tbey 
were  abstract  also.  Their  acceptance  by  the 
Jury  could  not  have  tended  to  increase  tbe 
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amount  of  damages  aneased.  Tbe  qnestioD 
whlcb  the  defendant  sought  to  bring  into 
Issue  was  wtiether  the  damages  suffered  by 
'>lalutlff  should  be  abftted,  because  they  bad 
been  negligently  allowed  to  accumulate.  As 
we  have  sem,  there  was  no  warrant  In  tbe 
evidence  for  this  Issue,  and  the  court's  re- 
fusal to  introduce  it  by  the  denial  of  a 
charge  which  stated  correctly  an  abstract 
proposition  of  law,  or,  on  the  other  hand, 
Its  definite  removal  from  the  cause  by  giving 
charges  which  did  not  accurately  state  the 
full  reason  why  it  should  he  removed,  were 
alike  free  firom  error.  2  Mayf.  Dig.,  p.  565, 
I  G9.  It  is  not  to  be  supposed  that  the  jury, 
assessing  damages  on  the  evidence,  would 
have  assessed  them  at  a  less  figure,  although 
they  had  been  told  that  In  a  certain  event, 
not  In  proof,  they  should,  have  been  leas. 

Other  charges  made  the  subject  of  assign- 
ments of  error  are  to  be  disposed  of,  as 
counsel  concedes,  upon  tbe  principle  advert- 
ed to  In  the  discussion  of  the  demurrer  to 
the  defendant's  second  plea. 

Tbe  Judgment  of  the  court  below  ia  af- 
ftrmed. 

Affirmed. 

DOWnELL,  C.  X,  and  ANDERSON  and 
ETANS,  JJ.,  concur. 


STEVENSON  &  HRRZFELD  et  al.  v.  DAVIS 
et  al. 

(Supreme  Court  of  Alabama.   Nov.  11,  1009.) 

1.  Loos  and'TjOoging  (8  3*)— Sale  op  Stand- 
iKG  Tm BEE— Construction  of  Contract. 

A  contract  For  the  sale  of  standiog  timber 
proTided  thnt  the  purchaser  was  to  have  all  the 
trees  suitable  for  sound  timber  that  would 
iicjuare  10  inches  at  tbe  little  <>nd,  on  a  certain 
described  tract  of  land,  tor  $~)00,  each  tree  to 
be  counted  at  50  cents,  and  if  there  were  not 
trees  enouiEh  of  the  proper  size  to  amount  to 
$.~iOO  at  that  rate  the  purchaser  could  cot  such 
timber  as  he  desired  to  make  up  the  deficiency, 
counting  it  in  proportion  to  the  other  timber. 
Held  that,  if  there  was  a  deflciency  of  lumber 
itquailDg  iO  inches,  the  sellers  had  the  option 
to  return  a  proportion  of  tbe  amount  of  the 
money  received,  but  that  such  option  wae  not 
enforceable  by  the  purchaser,  who  was  only  en- 
titled to  cut  other  timber  In  such  a^case. 

IGd.  Note.— For  other  cases,  see  Logs  and 
Logging,  Dec.  Dig.  §  3.*] 

2.  Appeai.  and  Error  (5  1029*)— Harmless 
Error— Pleading  and  E%'idence. 

In  as  action  on  a  contract  which  furnishes 
no  basis  for  a  recovery  by  plaintiff,  errors  as 
to  ])leadiDg  and  evidence  are  immaterial. 

[Ed.  Note, — For  olhpr  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  40:15;  Dec.  Dig.  S  1029.*] 

Appeal  from  Circuit  Court.  Tallapoosa 
Cpunty;  S.  L,  Brewer,  Judge. 

Assumpsit  by  Stevoison  &  Herzfeld  and. 
others  against  Jonathan  Davis  and  others. 
Judgment  for  defendants  and  plaintiffs  ap- 
peal.  Affirmed. 


I  The  contract  alluded  to  in  the  opinion  is 
as  follows:  "State  of  Alabama,  Tallapoosa 
County.  Know  all  men  by  these  presents, 
that  for  and  In  consideration  of  |B00  In  hand 
paid  us  by  J.  M.  Stevenson,  the  receipt  where- 
of we  do  hereby  ocknowledge,  we  do  hereby 
give,  grant,  bargain,  sell,  enfeoff,  and  eon- 
flrm  unto  the  said  J.  M.  Stevenson  all  the 
white  oak  ond  poplar  and  the  best  red  oak 
that  Is  suitable  to  make  sound  and  good  luro- 
her,  all  that  Is  square  30  inches  at  little  end. 
and  each  tree  to  be  counted  In  size  as  above, 
at  50  cents;  each  growing  and  being  upon 
the  following  described  land,  lying  In  tht 
county  of  Tallapoosa,  state  of  Alabama,  to 
wit :  [Here  fallows  description  of  the  land.] 
The  said  J.  M.  Stevenson  sliall  have  full  riglit 
and  unlimited  egress  and  Ingress  upon  said 
lands  for  the  purpose  of  moving  said'  timber 
until  December  25,  1908,  and  shall  have  the 
right  to  open  roads  upon,  over,  and  across 
said  lands,  and  also  the  rights  of  mill  seats 
when  desired  by  J.  M.  Stev^Mison.  and  the 
right  to  move  all  bulldlnss  and  timber  upon 
said  land,  and  in  the  event  there  is  not  enough 
timber  on  the  described  land  thnt  will  square 
10  iuches  at  the  little  end,  oak  and  poplar  as 
above  described,  to  amount  to  ^nOO  at  50 
cents  per  tree,  then  we  agree  to  let  J.  M. 
Stevenson  cut  such  timber  as  he  wishes  off 
the  above-described  land,  counting  It  in  pro- 
portion to  the  other  timber.  In  case  we  pre- 
fer, we  have  the  right  to  pay  him  cash. 
Should  there  be  more  timber  than  will  square 
10  Inches,  on  the  snld  land,  than  said  Stev- 
enson has  paid  for,  then  said  Stevenson  is  to 
pay  the  balance  that  mliiht  ^e  due  after  It  !s 
cut:  We  also  grant  rltrht  of  hauling  other 
timber  across  said  land  In  case  J.  M.  Stev- 
enson plants  a  mill  on  said  land.  [Here  fol- 
lows the  haljendum  clause  and  covenant  of 
title  as  to  the  lands  on  which  the  timber  is 
situated.]"  This  contract  was  transferred  to 
Stevenson  &  Herzfeld. 

D.  H.  Riddle,  for  appellants.  J.  P.  Oliver, 
J.  W.  Strother,  and  Thomas  L.  Bulger,  for 

appellees. 

SIMPSON,  J.  This  Is  an  action  by  the 
appellants  against  the  appellees,  the  basis  of 
which  is  tbe  contract  C(q)led  in  the  statement 
of  the  case  by  'the  reporter.  A  number  of 
questions  are  raised  on  the  pleading  and  on 
the  sustaining  of  objections  to  evidence. 

The  plaintiffs  base  their  claim  on  the  con- 
tention that  the  contract  of  sale  of  tbe  tim- 
ber was  at  so  much  per  thousand  feet  of  tim- 
ber, and,  as  there  was  not  enough  timber  on 
the  land  to  make  the  amount  of  $500,  which 
was  paid,  the  plaintiffs  are  entitled  to  re^ 
cover  the  difference.  An  inspection  of  the 
contract  (made  "Exhibit  A"  to  tbe  complaint) 
shows  that  "In  consideration  of  $500"  cash, 
"in  hand  paid,  the  receipt  whereof  Is  ac- 
knowledged, tbe  defendants  sold  to  the  pla  In- 
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tiffs  "all  the  white  oak  and  poplar  and  the 
best  red  oak  that  is  suitable  to  make  sound 
and  good  timber,  all  that  will  square  10  Indi- 
es at  little  end,"  and  then  states :  "And  each 
tree  to  be  counted  In  size  as  above  at  50 
cents."  After  describing  the  plaintiffs'  rights, 
of  Ingress  and  egress,  etc.,  the  contract  states 
that,  "In  the  event  there  is  not  enough  tim- 
ber on  the  above-described  lands  that  will 
square  10  inches  at  little  end,  oak  and  pop- 
lar as  described  above,  to  amount  to  $500  at 
SO  cents  per  each  tree,  then  we  agree  to  let 
J.  M.  Stevenson  cut  such  timber  as  he  wish- 
es off  the  above-described  land,  counting  it  in 
proportion  to  the  other  timber." 

No  provision  Is  made  for  the  payment  of 
anything.  In  case  the  entire  timber  on  the 
land  does  not,  at  such  rate,  amount  to  $500. 
While  the  defendants  reserve  the  option  to 
pay  In  cash,  rather  than  have  the  small  tim- 
ber cot,  yet  they  do  not  assume  any  obliga- 
tion to  do  so.  While  tiie  parties  both  evi- 
dently thought  that  there  was  at  least  $500 
worth  of  timber  on  the  land,  yet  there  was 
no  warranty  to  that  effect,  and  no  agreement 
to  return  any  part  of  ttie  money  In  case  they 
should  be  mistaken  as  to  that  matter.  The 
sale  of  the  timber  was  simply  tor  the  $500, 
and  the  seller  protected  himself  against  the 
contingency  of  there  beli«  more  10-incta  tim- 
ber than  would  amount  to  ,that,  yet  tiie  pur- 
diaser  did  not  protect  blmself  against  a  mis- 
taken calculation  in  the  other  direction,' ex- 
c^t  to  the  extent  of  reserving  the  right  to 
cot  the  small  timber. 

Tbe  contract  fumlsbes  no  basis  for  a  re- 
covery by  the  pUilntUfs,  and,  that  being  the 
case,  the  questions  of  pleading  and  evidence 
are  immaterial,  as,  in  any  event  the  defend- 
ants were  entitled  to  the  general  affirmative 
charge,  which  was  given  by  the  court  The 
Judgment  of  the  court  is  a  firmed. 

Affirmed. 

DOWDELL.  G.  J.,  and  McCLMiLAN  and 
M-ATFIEIiD,  JJ.,  concur. 


CRAWTORD  V.  SIMONTON  &  CO. 
(Supreme  Court  of  Alabama.    Nov.  10,  1909.) 

1.  Appeai,  and  Ebbob  (S  »17»)  —  Questions 
Reviewable— PkesuuptiowS. 

Where  the  judgment  entry  does  not  show 
that  the  court  below  passed  on  demurrers,  the 
court  on  appeal  will  not  presume  that  it  pass- 
ed on  them,  and  will  not  review  the  same. 

[Ed.  Note.— For  other  cases,  s^e  Appeal  and 
Error,  Cent  Dig.  f  3707;  Dec  Dig.  |  917.*] 

2.  Appeal  anu  Brbob  (f  916*)  —  Qoestions 
Reviewable  —  Judouent  recitals  —  Pbe- 

SUMPTIOnS. 

Where  the  Judgment  in  an  action  on  a  note 
recited  that  replications  were  filed  to  pleas  4 
and  6,  the  latter  of  which  alleged  a  material 

alteration  of  the  note  and  that  issues  were  join- 
ed thereon,  the  court  on  appeal  must  accept  the 
record  as  true  tlmt  there  was  a  replication  to 
plea  5,  on  which  issue  was  Joined,  and  mast 


presume  the  correctness  of  the  ruling  of  the 
trial  court ;  the  replication  not  being  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3701 :  Dec.  Dig.  i  916.*} 

3.  Alteration  of  Inbtbdiceiits  6*)— Ma- 
tebialitt. 

A  note  "with  interest  at    per  cent. 

?er  annum"  draws  interest  at  the  legal  rate 
rom  the  date  thereof,  so  that  the  suoseaueot 
addition  in  the  blank  of  the  legal  rate  ana  the 
word  "date"  does  not  change  the  effect  of  the 
note,  and  the  alteration  Is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Alteratioo 
of  Instruments,  Cent  Dig.  }  21;  Dec.  Dig.  S 
5.*]  • 

Appeal  from  Circuit  Court  Houston  Coun- 
ty;  H.  A.  Pearce,  Judge. 

Action  by  Slmonton  &  Co.  against  W.  H. 
Crawford.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

Espy  &  Farmer, .for  ajveUant  B.  O. 
Crawford,  tor  anwilees. 

SIMPSON.  J.  This  actloii  Is  by  tbe  ap- 
peuee  against  the  appelant  on  a  promlssnty 
note.  A  number  of  pleas  were  filed  by  the 
defendant,  among  them  plea  6,  whlcb  aJlcced 
a  material  alteration  of  tbe  note  since  its 
execution.  The  Judgment  entry  redtea  tbat : 
"Plaintiff  flies  replications  to  pleas  4  and  5, 
and  issue  b^g  Joined  thereon,"  etc.  Bep- 
Ucatlons  to  other  pleas  are  set  oat  In  the 
record,  bat  tbe  replication  to  plea  6  does  not 
appear. 

Tbe  only  Insistence  by  tbe  appellee  Is  tbat 
"tbe  conrt  wlU  hold  tbat  plaintiff  filed  said 
replication  to  plea  4  only,  leaving  idea  6  bi 
tbe  record  without  any  demurrer  or  replbra- 
tlon  to  It,"  and  that  the  Issne  Joined  vUl  be 
construed  to  mean  only  on  tbe  pleas  to  which 
no  r^Iicatlon  bad  been  filed,  and  tbe  repli- 
cation to  whlcb  no  Jotaider  bas  been  made; 
in  other  words,  tbat  tbe  Issue  was  only  on 
plea  5,  which  It  is  claimed  was  proved,  and. 
whether  material  or  Immaterial,  the  Judg- 
ment should  have  been  for  tbe  defendant  and 
tbe  general  afflrmatlTe  charge  was  improper- 
ly given  for  (be  plaintiff.  The  cases  dted  by 
the  appellee  bold  merely  tbat  wbere  tbe 
Judgment  entry  does  not  show  tbat  tbe  court 
passed  upon  the  demurrers,  this  oonrt  will 
not  presume  that  It  did  pass  on  tbe  demur- 
rers, and  will  not  review  said  action  (Ala. 
Nat  Bank  t.  Hunt  et  al.,  125  Ala.  612,  28 
South.  488;  Btrmlngoam  Railway  &  Eiec. 
Co.  T.  Baker.  126  Ala.  135,  28  South.  87; 
M.  &  G.  R.  R.  Co.  T.  Mstftln,  Adm'r,  etc.  131 
Ala.  269,  80  South.  827) ;  also  tbat  "demur- 
rer found  In  tbe  file,  and  neither  called  to  tbe 
attention  of  the  conrt  nor  ruled  on.  must  be 
regarded  as  abandoned."  Elyton  Land  Co. 
V.  Morgan  ft  Co.,  88  Ala.  434,  7  South.  24». 

The  present  ease  Is  Just  tbe  coDTerae  of 
tbe  cases  cited.  Tbe  Judgment  recites  tbat 
replications  were  filed  to  pleas  4  and  5,  and 
issue  Joined  thereon.  We  must  take  tbe  rec- 
ord as  true  that  there  was  a  tepHcatlou  to 
plea  5,  on  wbl^  Issue  was  Joined,  and.  not 


•ror  %tb«r  cuts  ■••  saaw  topic  and  sMttoo  NVMBEB  la  Dee.  a  Am.  Digs.  1M7  to  daUb  *  Rworttr  IbAsim 


Digitized  by 


Google 


Ala.) 


BRIGGS  T.  TENNESSEE  COAL.  IBOK  A  B.  CO. 


1Q25 


knowing  what  that  replication  was,  we  mast 
presume  that  the  court  was  right  In  gtvlng 
the  charge.  Pabst  Brewing  Co.  t.  Brdrelch, 
48  Sooth.  S07.  At  any  rate,  the  soivosed 
alteration,  if  made,  was  immaterial.   If  the 

note  read,  "with  Interest  at  per  cent. 

per  annnm,"  the  law  wonld  fix  the  rate  of 
interest  at  8  per  cent,  and  the  expression 
"with  Interest"  wonld  mean  from  date;  so 
that  the  addition  of  the  figure  "8"  and  the 
word  "date"  would  not  change  the  legal  ef- 
fect of  the  note,  and.  as  the  pleading  did  not 
set  out  the  note,  this  matter  conld  not  be 
raised  until  the  note  was  Introduced. 

The  Judgm«mt  of  the  oonrt  is  affirmed. 

Affirmed: 

DOWDELL.  0.  J.,  and  McOLBLLAN  and 
HATFIELD,  JJ.,  concur. 


BURROUOHS  T.  BURROUGHS. 

(Supreme  Court  of  Alabama.  Not.  18,  1909.) 
VZRDOB  AND  PUBCBASBB  (|  254*)— VKN DOB'S 

Lien. 

A  grantor  has  no  vendor's  Hen,  where  the 
consideratioa  of  a  ccmTejrance,  though  recited 
to  be  a  certain  torn  of  mooey,  Is  the  grantee's 
agreement  to  care  for  and  support  the  grantor 
for  life ;  it  being  necesaary  for  snch  a  lien  that 
there  be  a  promise  to  pay  a  certain  definite 
amount,  or  that  the  parties  agree  on  a  fixed, 
definite,  monetarj  substitute,  to  be  effective  in 
case  the  grantee  talis  to  perform  hte  corenant. 

[Ed,  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  1  646;  Dee.  Dig.  I  2S4.*] 

Appeal  from  Tuscaloosa  Coonty  Court ;  H. 
B.  Foster,  Judge. 

Salt  Marttia  O.  Bnrronghi  against 
James  B.  Burro oghs.  Decree  for  complain- 
ant and  defendant  anpeala.  Rerersed  and 
rendered. 

OilTer,  Yemer  ft  Rice,  for  appellant  Dan- 
iel Collier,  for  aj^llee. 

McCLELLAN,  J.  The  decree  appealed 
from  declared,  and  directed  the  enforcement 
of,  a  Tender's  Ilea  as  prayed  In  complain- 
ant's (appellee's)  bill.  The  bin,  in  paragraph 
^  expressly  alleges  that  the  consideration 
for  the  conveyance  of  her  land,  by  complain- 
ant to  J.  B.  Burroughs,  "was  that  Burroughs 
should  support  and  maintain  the  complain- 
ant for  the  balance  of  her  life ;  that  the  sup- 
port and  maintenance  of  the  complainant  for 
the  period  of  her  natural  life  was  and  is  the 
agreed  purchase  price  for  the  said  lands" ; 
or  that  the  consideration  was  that  Burroughs 
should  furnish  reasonable  amount  necessary 
to  her  support  during  her  life.  The  bill,  In 
the  cited  paragraph,  pointedly  alleges  that 
the  sum  recited  In  the  deed  exhibited  with 
the  bill,  Tiz.,  |160,  was  not  the  consideration 
for  the  conveyance  and  that  it  never  was 
paid.  Following  the  first  stated  averments, 
the  true  ctmBlderatlon  for  the  conveyance  is 
alleged  as  aaoted  above.   Accordingly  the 


cause  must  be  considered  without  reference 
to  the  argued  Inquiry,  based  on  one  of  the 
principles  treated  In  Hooper  v.  8-  ft  M*.  B.  R. 
Co.,  69  Ala.  629,  whether  a  vendor's  lieu 
arises  where  the  promise  or  covenant  of 
the  grantee  has,  by  agreement  of  the  par- 
ties, a  fixed,  certain,  monetary  substitute,  to 
be  ^ectlve  upon  the  contingency  of  a  failure 
of  the  grantee  to  perform  as  he  covenanted 
or  agreed  to  do.  There  being  no  allegations 
In  the  bill  on  which  to  predicate  the  applica- 
tion of  the  principle  mentioned,  a  decree 
rested  on  the  principle  cannot  be  sustained. 
Much  of  the  argument  of  the  solicitors  In 
the  cause  becomes  inapt  on  the  state  of  the 
pleading  here. 

The  question,  then.  Is:  Has  a  grantor  a 
lioi  upon  the  subject  of  the  sale  and  convey- 
ance, when  the  sole  consideration  therefor  Is 
the  agreement  of  the  grantee  to  care  for  and 
support  the  grantor  during  life?  We  think 
there  can  be  no  doubt  that  one  essential  con- 
dition to  the  creation  of  a  vendor's  Hen  is 
that  there  is  a  definite,  "ascertained,  abso- 
lute debt,  owing  alone  for  the  purchase  price 
of  the  land  conveyed ;"  on  the  contrary;  that 
no  such  lien  arises  where  the  consideration 
for  the  conveyance  Is  an  uncertain,  Indef- 
inite, contingent  demand.  8  Pom.  Eg.  |8  1250, 
1251,  and  authorities  cited  in  notes  thereto. 
Under  this  doctrine,  thcr  complainant,  as 
upon  the  averm^ts  of  this  bill,  had  nor  baa 
%  vendor's  lien.  No  debt,  ascertained  and 
definite,  was  created  by  the  agreement  be- 
tween the  parties  for.  the  sale  and  convey- 
ance of  the  land.  Her  remedy  was  "on  the 
undertaking,"  as  Gardner  v.  Knight,  124 
Ala.  273,  274,  27  South.  298,  adjudges. 

The  decree  is  reversed,  and  a  decree  will 
be  here  rendered  dismissing  the  bill. 

Reversed  and  rendered. 

DOWDELL,  0.  J.,  and  SIMPSON  and 
MATFIELD.  JJ.,  concor. 


BRIGOS  T.  TENNESSEE  COAXj,  IRON  ft 
R.  GO. 

(Snpresu  Court  of  Alabama.    Nor.  iS,  1900^) 

L  Uastebi  and  Sbbtaht  (|  262*)  —  Injubies 

TO  Sebvant— Plkadinq. 

In  a  servant's  action  for  injuries,  a  plea 
that,  after  discovering  the  danger,  plaintiff  re- 
mained in  the  service,  etc.,  necessarily  meant 
that  he  remained  voluntarily,  and  was  not 
forced  to  so  remain:  and  bmee  the  plea  was 
aot  defective  for  failing  to  state  that  plaintiff 
voluntarily  remained  In  the  service. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  1  262.*] 

2.  PlBADINO  (I  8*)— GONOLUSXONS— CONTBIB- 
UTOBT  NeOUGBNCB. 

In  a  8er?anfB  action  for  injuries,  a  idea 
that  plaintiff  was  himself  sailty  of  negligence, 
which  proximately  contributed  to  cause  the  in- 
jury, in  negligently  failiiig  to  aercise  the  prop- 
er care  to  keep  from  falung  from  a  trestle,  w- 
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Ieg«d  a  mere  conclnsion  of  the  pleader,  and  not 
facta  riiowiog  contributoiy  negligeoce. 

[Ed.  Note.— For  other  cases,  see  Pleadiog, 
Cent.  I>ig.  S  13;  Dec  Dig.  |  8;*  Negligence, 
Cent  Dig.  i  182.] 

3.  Mabteb  and  Sebvant  (8  222*)— Injuries 
TO  SBBVAni^ABsuuprioN  OF  Risk. 

An  employ^,  who  with  full  knowledge  and 
appreciation  ot  the  danger  enters  on  a  perilous 
work,  EBSumes  the  lislc,  notwithstanding  he  may 
have  been  ordered  so  to  do  by  one  having  Buper> 
intendence,  and  to  whose  onlers  he  was  bound 
to  conform  and  did  conform. 

[Bd.  Note.— For  other  cases,  see  Master  and 
^uit.  Cent  Dig.  H  64»-6hl;  Dec  Dig.  | 

Appeal  from  City  Court  of  Birmingham; 
C.  C.  Nesmlth,  Judge. 

Action  by  MUlage-Brlggs  against  the  Ten- 
nessee Coal,  Iron  &  Railroad  Company. 
Judgment  for  defendant,  and  plalntlfl  ap- 
peals. Reversed  and  remanded. 

The  damages  are  all^:ed  to  hare  been 
caused  by  slipping  through  a  trestle,  and 
the  negligence  is  alleged  to  be  a  defect  In 
the  ways,  works,  etc.  The  second  count  al- 
leges the  injuries  to  hare  been  caused  by  a 
negligent  order,  to  which  the  plaintiff  was 
bound  to  conform,  and  to  which  he  did  con- 
form. Plea  2  is  as  follows:  "Plaintiff  knew 
of  the  defect  or  negligence  complained  of, 
and  of  the  danger  arising  therefrom,  and 
with  such  knowledge  remained  In  the  serv- 
ice of  defendant  after  the  expiration  of  a 
reasonable  time  for  remedying  same,  where- 
by he  assumed  the  risk."  Plea  3:  "To  the 
first  and  second  counts  separately  and  sev- 
erally: Plaintiff  was  himself  guilty  of  n^- 
ligence,  which  proximately  contributed  to 
cause  the  Injuries  complained  of.  In  negli- 
gently falling  to  exercise  proper  care  to  keep 
from  falling  from  said  trestle."  Plea  4: 
"Defendant  says  plaintiff  was  Injured  by 
falling  or  slipping  on  one  of  defendant's  tres- 
tles where  he  bad  been  sent  to  work,  and  de- 
fendant states  that  plaintiff  was  ordered  to 
go  on  said  trestle  and  do  said  work,  and  did 
BO  In  daylight,  and  that  the  danger  of  him 
slipping  or  .falling  while  there  was  an  ob- 
vious danger,  known  to  plaintiff,  and  that 
he  was  injured  as  a  result  of  said  dauger, 
while  voluntarily  and  with  Imowledge  of  it 
nndertaking  said  work." 

Denson  A  Denson,  for  appellant  Percy, 
Benners  &  Burr,  for  appellee. 

SI&IPSON,  J.  This  action  was  brought  by 
the  appellant  against  the  aj^llee  for  dam- 
ages resulting  from  an  Injury  received  by 
plaintiff  as  an  employ^  of  defendant.  There 
is  no  bill  of  exceptions;  the  appeal  being  on 
rulings  of  the  court  in  regard  to  pleadings. 

The  first  assignment  of  error  Is  that  the 


court  erred  In  ovemiliDg  tlie  demarrer  to 
plea  aa  an  answer  to  oovnt  1  of  the  com- 
plaint The  InslirteDce  of  tbe  appeUant  Is 
that  said  plea  fails  to  state  that  the  plain- 
tiff *^olantBrlly"  remained  In  the  aerTlce. 
etc.  Tills  canse  of  action  arose  btfore  the 
'adoption  of  the  present  Code.  We  hold  that 
the  auction  tlut  he  remained  In  the  serv- 
ice, eta,  necessarily  means  that  he  remained 
volnntairtly,  and  was  not  forced  to  bo  r«nain. 
There  was  no  error  In  overruling  the  de- 
murrer to  said  plea  ^  and  for  the  same  rea- 
son there  was  no  exror  In  OTerrullng  the  de- 
marrer to  said  plea  as  an  answer  to  the 
fourth  comit  of  the  complaint 

Plea  8  alleges  the  mere  conclodmi  of  Oie 
pleader,  and  not  any  facta  showing  contrib- 
utory negligence.  CoiweqnraiUy  the  coort 
erred  in  overruling  the  demnrror  to  aald 
plea.  Osborne,  Adm'r,  t.  Ala.  Steel  &  Wire 
Co.,  13&  Ala.  573,  670,  33  South.  687 ;  Sa 
By.  T.  Onyton,  122  Ala.  235,  239,  25  South. 
84;  Johnson  t.  L.  &  N.  R.  R.  Co.,  104  Ala. 
242,  244,  16  South.  75,  63  Am.  St  R^.  39. 

The  demurrer  to  plea  4  was  properly  ovct- 
ruled.  While  the  general  principle  Is  as* 
serted.  In  several  of  our  cases,  that  the  em- 
ploye "does  not  assume  the  risk  Incident  to 
the  negligence  of  a  superlnteudent  or  of  a 
person  to  whose  orders  be  was  bound  to  con- 
form, and  did  conform,"  also  that  "an  em- 
ployg,  by  entering  upon  the  performance  of 
his  duties,  whatever  may  be  the  danger  In- 
cident thereto,  does  not  assume  a  risk  creat- 
ed by  the  employer's  negligence,"  also  that 
"he  does  not  assume  the  risk  incident  to  the 
negligence  of  any  fwrson  In  the  service  or 
employment  of  the  master  or  employer  who 
has  superintendence  Intrusted  to  him,  whilst 
In  the  exercise  of  such  superintendence" 
(Woodward  Iron  Co.  v.  Andrews,  114  Ala. 
257,  21  South.  440 ;  Ala.  Great  So.  R.  R.  Co. 
V.  Brooks,  Adm'r,  136  Ala.  407,  33  South. 
181 ;  Ala.  Steel  Wire  Ca  v.  Wrenn,  136  Ala. 
494,  34  South.  970),  yet  these  expressions 
must  be  taken  with  the  qualification  that 
when  an  employ^,  with  full  knowledge  and 
appreciation  of  the  danger,  enters  upon  a 
perilous  work,  he  assumes  the  risk,  notwith- 
standing he  may  have  been  ordered  so  to  do 
by  one  who  has  sni>erlntendence,  and  to 
whose  orders  he  was  bound  to  conform  and 
did  conform.  1  Labatt  on  Master  &  Serv- 
ant I  438,  pp.  1234^1230 ;  Coosa  Mfg.  Co.  v. 
Williams,  133  Ala.  606,  611,  32  South.  232. 

The  Judgment  of  the  court  ia  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

DOWDELL,  a  J.,  and  McCLBLLAN  and 
MAYFIELD,  JJ.,  concur. 
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HAIiLOY  Y.  STATE. 

(Snprem«  Court  of  Alabama.    Dec  10,  1900.) 

Intoxicatino  LiqnoBB  (§  198*)— Pbosecdtiom 
— Affidavit— StnriciENCT. 

An  affidaTit  charglnK  the  illesal  retailinz 
of  liquors,  red  ting  tbat  M.,  being  sworn,  atatea 
on  oath  that  he  had  probable  cause  for  believing 
and  did  believe  that  the  oCTenfie  of  selling  or 
otherwise  disposhig  of  snch  liquors  contrary  to 
law  has  been  committed  in  the  count;  by  a  cer- 
tain person,  sufficiently  alleged  that  the  affi- 
ant bad  probable  cause  for  believing  the  person 
guilty,  as  erpressly  required  by  Code  1907,  I 
6703. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liquors,  Dec.  Dig.  i  19a»3 

Appeal  from  Law  and  Equity  Cimr^  Lee 
County;  A.  E.  Bamett,  Judge. 

Fat  Malloy  was  conTtcted  of  Illegally  re- 
talllDg  spirltnons,  rlnous,  or  malt  liquors, 
and  appeals.  Affirmed. 

The  affidavit  was  as  follows  (omitting  cap- 
tion): "Before  me,  Albert  B.  Bamett,  Judge  of 
the  Lee  county  court  of  law  and  equity,  per- 
sonally appeared  J.  L.  Moon,  who,  being  first 
duly  sworn,  dc^KKea  and  aays  on  oath  that 
he  has  protable  cause  for  believing  and  does 
believe  that  the  offense  of  kUUng  or  other- 
wise disposing  of  spirituous,  vinous,  malt,  or 
other  intoxicating  liquors  contrary  to  law 
has  been  committed  in  said  county  by  Pat 
Malloy."  Signed,  etc.  The  demurrer  is  that 
tbe  affidavit  falls  to  allege  that  the  affiant 
has  probable  cause  for  believing  the  defend- 
ant Is  guilty. 

Bamea  &  Denson  and  R.  C.  Smith,  for  ap- 
pellant Alexander  M.  Qarb«r,  Atty.  Gen., 
for  the  State. 

SIMPSON,  J.  The  only  question  raised  In 
this  case  Is  as  to  the  correctness  of  tbe  rul- 
ing of  the  court  In  overruling  the  demurrer 
to  the  affidavit  The  affidavit  is  In  accord- 
ance with  section  6708,  Code  of  1907,  and  tbe 
demurrer  was  properly  overruled. 

The.  Judgment  of  the  court  Is  affirmed. 

Affirmed. 

DOWDELL,  C.  J.>  and  McCLKLLAN  and 
MAYFIELD.  JJ.,  concur. 


HCTCHBBSON  v.  STATE. 

(Supreme  Court  of  Alabama.    Dec.  16,  1909.) 

1.  Cbimznal  Law  (8  721i^*)—Tbial— State- 
ment OF  Counsel, 

In  a  prosecution  for  murder,  accused  testi- 
fied that  a  doctor  named  was  attending  her.  and 
that  she  was  sick  at  the  time  of  tbe  killing. 
The  doctor  lived  within  the  state,  and  it  did  not 
appear  that  he  was  not  as  accessible  to  the 
prosecution  as  to  the  defense.  Held,  that  a 
query  in  the  argument  of  counsel  for  the  state 
as  to  why  the  accused  did  not  bring  the  doctor 
to  the  trial  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1073;  DecTDig.  |  721H-*1 


2.  HouicioE  (S  191*)— Self-Defensb— Anuis- 

BIBILITT  OF  EvinENCE. 

In  a  prosecution  of  a  wife  for  the  murder 
of  her  husband,  In  which  she  set  up  self-defense, 
evidence  that  deceased  had  on  other  occa^ons 
beat  ber  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  I  191.*1 

3.  Homicide  (|  SO©*)  — Inbtbuctions  — Self- 
Defense. 

In  a  prosecution  of  a  wife  for  the  murder 
of  her  husband,  in  which  she  set  up  self-defense, 
the  court  chained  orally  that  before  defendant 
"can  avail  herself  of  it  she  must  reasonably  sat- 
isfy you  that  her  life  was  in  danger,  either  real 
or  apparent,  and  that  she  had  no  safe  mode  of 
escape."  In  charge  1  the  court  said  that  "when 
the  wife  is  living  with  her  husband  In  his  house, 
his  home  is  her  home,  and  the  law  imposed  no 
duty,  upon  her  to  retreat  to  avoid  a  difficulty, 
even  with  her  husband,  if  she  was  free  fnon 
fault  in  bringing  on  the  difficulty."  Beld,  that 
the  oral  charge  was  erroneous,  and  that  charge 
1  was  correct 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec  Dig.  {  300.*] 

Appeal  from  Circuit  Court,  Monroe  County ; 
John  T.  LacUand,  Judge. 

Cora  HutCberson  wa»  convicted  ot  murder 
In  the  seomd  d^^ree,  and  appealed.  Reversed 
and  r^anded. 

The  oral  diarge  of  the  court,  excepted  to, 
is  as  follows:  "The  defendant  sets  up  self- 
defense  In  this  case,  and  before  she  can  avail 
herself  of  it  she  must  reasonably  satisfy  you 
tbat  her  life  was  in  danger,  either  real  or  ap- 
parent, and  that  she  bad  no  safe  mode  of  es- 
cape." Charge  1,  r^erred  to,  is  as  follows: 
"I  charge  that,  when  the  wife  Is  living  with 
the  husband  In  his  house,  his  home  is  ber 
home,  and  the  law  Imposed  no  duty  upon  ber 
to  retreat  to  avoid  a  difficulty,-  even  with  ber 
husband,  if  she  was  free  from  fault  in  bring- 
ing on  the  difficulty." 

Hybart  &  Bums,  for  appellant  Alexander 
M.  Qarber,  Atty.  Oen.,  for  the  State. 

McCLELLAN,  J.  The  defendant  was  ad- 
Judged  guilty  of  the  murder  (second  degree) 
of  her  husband;  tbe  tragedy  taking  place 
within  their  common  abode.  The  Justification 
set  up  waa  self-defense.  There  was  evidence 
tending  to  support  this  defense. 

In  argiunent  to  the  Jury,  the  representative 
of  the  state  said:  "Gentlemen  of  the  Jury, 
why  dldn^t  the  defendant  bring  Dr.  Mason 
here,  and  show  you  by  him  that  be  was  doc- 
toring her?"  Seasonable  objection  and  mo- 
tion to  exclude  this  statement  were  overruled. 
It  appears  that  the  defendant  testified  to  Dr. 
Mason's  professional  attendance  upon  her, 
and  that  she  was  sick  at  the  time  of  the  kill- 
ing. From  tbe  bill  It  appears  that  Dr.  Ma- 
son's place  of  residence  was  Excel,  Ala.  It 
does  not  appear  that  this  physician  was  not 
as  accessible  to  the  prosecution  as  to  the  de- 
fense. Under  such  circumstances  as  this  rec- 
ord shows,  the  BoUcttor'B  quoted  statement 
was  improper,  and  should  have  been  disal- 
lowed. Crawford  v.  State,  112  Ala.  1,  28,  21 
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South.  214;  Bates  t.  HorrU,  101  AU.  282, 18 
South.  13S;  Btodt  r.  State,  123  AUl  24,  26 
South.  329. 

The  fact;  If  ao,  that  deceased  had.  on  other 
occaatona*  beat  her,  waa  properly  excluded. 

one  part  of  the  oral  diarge  excepted  to 
waa  erroneous. 

Charge  1.  gtven  for  the  defendant  an- 
nounced the  law  appUcaUe  to  the  nondu^  of 
the  defendant  to  retreat  under  the  drcnuH 
etancea  hypothealaed. 

For  the  wror  fflrat  Indlcatedt  the  judgment 
la  reversed,  and  the  cause  Is  remanded. 

Bevereed  ami  remanded. 

DOWDEUi.  a  J.,  and  SIUPSON  and  UAT- 
riBLD,  JJ.,  concur.. 


ANTHONT  r.  STUBBITANT  et  aL 
(Sopteme  Court  of  Alabama.   Nov.  16.  19090 

1.  WnNEBSxa  (I  l89*v-CoitKn'EiTOT— Teans- 
AonoNB  WITH  FEBSlnTa  Since  Deceased. 

One  maker  of  a  note,  who  ii  joloed  id  an 
actloii  thereon  with  the  execator  of  his  joint 
Biaker,  la  incompetent,  under  Code  1907,  S  4007, 
to  testify  as  to  any  transaction  with  or  state- 
ments  hy  deceased  zeUtlve  to  the  lubjec^nlatter 
of  the  action. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  583-S97:  Dee.  Dig.  i  189.*] 

2.  WmrasBis  Q  189^— OmPEmroT— TaAiva- 

AOTIONS  WITH  PBBBONB  SIHCB  DEOBASKD— 

Reuotai.  or  DiBABiUTT  —  "Adjudication 

OP  His  BANzauFTOT." 

The  dismissal  of  the  acti<n  as  to  a  Joint 
mailer  of  the  nots  In  suit,  on  a  suggestion  of 
"adjndicatioa  of  Us  bankruptcy,"  does  not  ren- 
der bim  competent  to  testify  In  the  action 
against  the  execator  of  the  deceased  joint  mak- 
er as  to  transactions  with  or  statements  by  de- 
ceased relatire  to  the  giving  of  the  note,  as  the 
"adjudication  of  bis  bankruptcy"  Is  not  equiva- 
lent of  a  discharge  in  bankruptcy,  and  does  not 
remove  his  disqualifying  Interest. 

[Ed.  Note.— ror  other  cases;  see  Witnesses, 
Cent  Dig.  H  S82-687;  Dec.  Dig.  f  139.* 

For  other  definitions,  see  Words  and  Flirasea, 
VOL  1,  pp^  193,  194.] 

8.  WrrNBssBs  (f  140*)— COMPsmroT— Bxia>T- 

AL  OF  DlBQUALiriCATION. 

That  no  relief  Is  sought  against  the  Joint 
maker  of  a  note,  and  that  ne  is  called  as  a  wit- 
ness by  plaintiff  In  an  action  on  tbe  note  against 
(he  esecotor  of  the  other  joint  maker,  does  not 
remove  Us  disqualification,  under  Code  1907,  | 
4007,  to  testifr  as  to  any  transaction  with  or 
statement  by  deceased  relative  to  the  giving  of 
the  note. 

[Bd.  Note.— For  oAer  cases,  see  Witnesses, 
Cent  Dig.  I  612;  Dec.  Dig.  {  140.*] 

Appeal  from  Law  and  Equity  Court,  Lee 
County ;  A.  El.  Bamett,  Judge, 

Action  by  T.  S.  Sturdlrant  and  others 
against  Fliabra  Anthony,  executrix,  and  an- 
other. PlalntiflTa  bad  judgment,  and  defend- 
ant executrix  appeals.  Reversed. 

Barnes  ft  Deoison,  for  aiw^llant.  Bulger  ft 
Rylance,  for  appelleea. 

DOWDBLti,  C  J.  This  la  an  action  in  a»* 

sumpslt  on  three  several  promissory  waive 


notes  described  in  the  comitolnt  The  suit  as 
originally  commenoed  was  against  the  appel- 
lant, Phabra  AnOiony,  as  ezecotriz  of  W.  A. 
Anthony,  deceased,  and  8.  W.  Anthony,  Joint* 
ly.  SnbiBequoitly,  as  the  Jndgment  redtes, 
the  plaintiffs  amoidad  their  compUJnt  hy 
striking  therefrom  tba  name  of  8.  W.  An- 
thony aa  a  defoidant,  on  his  sugieBtlm  by 
plea  of  "hla  adjudication  of  baukruptcy." 
The  d^endant  Fhabra  .^lUiony,  aa  ezecntrix, 
etc.,  filed  a  plea  (tf  iKm  eat  facbuUf  on  whldi 
issue  waa  taken  and  the  cause  tried,  and 
judgment  waa  rendered  tm  tbs  i^intllfik 

There  la  but  one  qneatloD  presented  by  the 
record  for  our  oontfderatlon,  and  tliftt  goes 
to  the  ceanpeteacy  of  S.  W.  Anthony,  called 
as  a  witness  by  the  {datntiffla,  to  teetlfy, 
against  the  objection  of  the  dafandant  Phabra 
Anthony,  as  to  any  transactkm  between  the 
witness  and  defendant's  testator,  W.  A.  An- 
thony, or  as  to  any  statement  made  b7  de- 
ceased to  said  witness,  rdatlve  to  the  ault- 
ject-matt«r  of  tbe  salt  Hie  eonq>lalnt  sTerti 
that  S.  W.  Anthony  was  a  joint  maker  of  tb» 
notes  with  the  said  W.  A.  Antiiohy,  deceoaed. 
To  fix  a  joint  liability  mmM  be  to  lessen  the 
burden  of  S.  W.  Anthony,  and  consequently 
he  had  a  direct  pecuniary  interest  in  the  re- 
sult of  a»  salt  To.  fix  sudi  liability  waa  un- 
questionably opposed  to  the  interest  of  the 
estate  of  W>  A.  Anthony,  deceased.  The  facts 
bring  the  case  within  the  letter  and  BpMt  of 
the  statute.  Section  4007  of  the  Code  of 
1907.  The  witneas  was  rendered  incompetent 
under  the  atatute  to  imOty  as  to  any  trana- 
action  with  or  statement  the  deceased,  and 
the  court  committed  reveraiUe  error  in  ad- 
mitting this  evidence  agalnit  the  obJectiOB  of 
the  defendant. 

Nor  was  the  situation  relieved  by  the 
amendmrnit  vt  the  complaint  In  striking  out 
S.  W.  Antiiwy  aa  a  codefendant,  aa  the  sug- 
gestion of  "his  adjodlcatlon  of  his  bankrupt- 
cy.** The  diaquali^rhiS  Intwest  remained  the 
same.  The  "adjudicadon  of  his  bankmpU?" 
Is  not  tbo  oQulvalent  of  a  discharge  In  bank- 
ruptcy. We  are  not  to  be  understood,  how- 
ever, as  Intimating  that  a  discharge  in  bank- 
ruptcy would  liave  removed  the  dtoqnallfica- 
tion.  As  to  this  we  express  no  i^IhSoD. 

It  la  contended  by  appdlees  that;  being 
called  to  testis  by  the  plalntlHh,  he  was 
called  by  one  oKnaed  In  Interest,  and  there- 
by was  made  competent  within  the  language 
of  the  statute.  This  contention  Is  without 
merit  The  calling  to  testify  by  one  offptmeU 
In  interest  is  not  saffldent,  mere  there  is 
another  oKKwed  In  interest  objecting.  See 
Browning  r.  EeUy  et  aL,  134  Ala.  W  37 
South.  891,  and  cases  there  cited. 

For  error  indicated,  the  judgment  la  re- 
Tersed,  and  the  cause  remanded. 

Reversed  and  remanded. 

SIMPSON,  UcCLSLLAN,  and  UATFIBU>, 

JJ.,  concur. 
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HEKRT  et  al.  t.  TENNESSEB  LIVE 
STOCK  CO. 
(SnpreiDe  Court  of  Alabama.    Not.  18,  1900.) 

1.  Equity  (|  150*)— Pleadiko  —  Mtotitaw- 
ous  Bill. 

Uader  Code  1907,  S  8095,  aa  amended,  pro- 
vidiDg  that  a  bill  la  not  multlfarioua  which 
seeka  alteruttre  or  Inconaiateat  relief  growing 
oat  of  the  same  sabject-matter  between  the 
Bane  parties,  etc,  a  bill  by  a  corporation, 
which  In  one  aspect  alleges  that  mortgages,  ez- 
ecated  In  its  name  by  a  third  person,  are  void 
because  execnted  without  authority  and  with- 
out consideration,  and  whidi  in  another  aspect 
alleges  that  the  mortgagees  are  creditors  of  the 
corporation,  and  which  prays  that  the  mort- 
gages be  declared  a  general  assignment  for  the 
benefit  of  all  creditors  of  the  corporation,  and 
to  have  the  corporation  declared  insolvent,  is 
multifarious,  because  the  parties  which  are 
necessary  parties  to  the  bill  in  one  aspect  are 
unnecessary  parties  to  It  in  the  other. 

[Eld.  Note.— For  other  cases,  Equity,  Cent 
Dig.  H  371-a7&;  Dee.  Dig.  i  160.*] 

2.  Equitt  ^  146*)— PxxfcSiHo— MnLnrasi- 
ous  Bnx. 

A  bill  in  equity  may  be  filed  in  different  as- 
pects, but  each  aspect  must  make  a  good  bill ; 
and  where  either  is  bad  the  whole  is  bad  on  de- 
murrer on  that  ground,  and  each  alternative  of 
a  bill  i^ould  entitle  complainant  to  the  same 
relief  In  kind,  if  not  in  degree,  so  that,  on  the 
bill  being  confessed,  the  court,  in  decreeing  the 
relief  on  one  state  of  facts,  should  also  respond 
and  grant  the  relief  appropriate  to  the  other  al- 
ternative state  of  facts. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dfg.  I  839:  Dec.  Dig.  |  145.*] 

3.  Equity  (%  273*)— Pleading  —  Multitabi- 
ous  Bill. 

Where  the  original  bin  by  a  corporation  al- 
leged that  mortgages  executed  In  its  name  by  a 
third  person  were  void,  because  executed  with- 
out authority  and  without  consideration,  an 
amendment  to  the  bill  alleging  that  the  mort- 
gageea  were  creditors  of  toe  corporation,  and 
■eeunf  to  have  the  mortgages  declared  a  gen- 
eral aasignment  for  the  benefit  of  all  creditors 
and  to  have  the  corporation  declared  insolvent, 
made  a  new  cause  of  action,  and  changed  the 
rights  and  character  of  the  demands,  and  the  re- 
pugnancy between  the  original  bill  and  the 
amendment  roidered  the  amended  bill  bad  on 
demurrer. 

[EH  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  561-563;  Dec  Dig.  S  273.*] 

4.  Equity  (|  278*)— Pi-BaDZno  —  Uultifabi- 
ous  Bill. 

An  amendment  to  a  bill  in  equltjr  most  not 
present  a  new  case  from  that  oxigmally  pre- 
sented. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  561-568:  Dec.  Dig.  {  27a*] 

Appeal  from  Chancery  Court,  Harshal) 
County ;  W.  H.  Simpson,  Cbancellor. 

Suit  by  the  Tennessee  Iilve  Stock  Com- 
pany against  Joe  L.  Henry  and  others.  From 
a  decree  Ua  complaiuant,  defendants  appeal. 
Bevereed  and  remanded. 

Street  &  Isbell,  for  appellants.  John  A. 
Iiusk,  for  appelle& 

MATFIELD,  J.  The  bill  as  originally  fil- 
ed was  to  declare  void  and  annul  certain 
mortgages,  contracts,  or  conveyances  pur- 


j^rvi  t<u^    W    LTD    cjkcv;ui^u    au  uaus^ 

complainant  oorporatlon,  by  one  Orlzzell,  to 
the  defendants,  Sam  Henry  &  Son,  aod  to 
Joe  L.  Henry,  because  said  Grlzzell  had  no 
authority  to  execute  such  documeuts  for 
the  corporation,  and  because  there  was  no 
consideration  to  support  them,  and  that  they 
were  obtained  by  undue  Influence,  etc..  and  to 
have  the  said  grantees,  mortgagees,  etc,  ac- 
count to  the  corporation  for  the  property 
thereby  acquired  and  that  they  be  declared 
and  held  as  trustees  ex  mallficlo  of  such 
property,  and  required  to  account  for  the 
value  of  that  part  disposed  of  by  them.  A 
demurrer  was  sustained  to  the  bill,  because 
It  did  not  offer  to  do  equity  by  paying  the 
debts  Intended  to  be  secured  by  the  mort- 
gages. The  bill  was  then  amended  by  add- 
ing four  paragraphs  thereto,  from  21  to  24, 
IncluBlve,  which  sought  to  have  these  mort- 
gages, contracts,  conveyances  etc.,  declared 
a  general  assignment  for  the  benefit  of  all 
the  creditors  of  the  corporation,  and  to  have 
the  corporation  declared  insolvent,  and  all 
its  assets  declared  a  trust  fund,  to  be  mar- 
shaled and  administered  by  the  court  In 
payment  of  the  debts  due  from  the  corpora- 
tion. 

The  bill  as  amended  Is  clearly  and  certain- 
ly multifarious.  In  one  aspect  It  alleges 
that  the  respondents  are  creditors  of  the  cor- 
poration, and  in  another  that  they  are  uot. 
In  one  aspect  It  alleges  that  the  mortgage, 
contracts,  and  conveyances  are  valid,  and 
in  another  that  they  are  void.  The  bill  as 
amended  shows  neither  the  right  nor  neces- 
sity of  the  corporation  to  maintain  a  bill  to 
declare  Itself  to  be  insolvent  and  to  ask  the 
court  to  administer  Its  assets.  The  bill  Is 
therefore  clearly  multifarious,  even  under 
section  3095  of  the  Code  as  amended.  While 
Inconsistent,  the  reliefs  grow  partly  out  of 
the  same  contract  or  transaction  and  relate 
partly  to  the  same  property.  It  Is  not  between 
the  same  parties ;  bat  the  necessary  parties 
are  different  in  the  two  cases.  The  creditors 
of  the  corporation  are  necessary  parties  to 
the  bin  In  one  aspect,  and  unneceesary  par- 
ties to  It  In  the  other. 

A  bill  In  equity  may  be  filed  \n  different 
aspects,  but  each  aspect  must  make  a  good 
bill,  and  If  either  aspect  la  bad  then  the 
whole  Is  bad,  and  subject  to  demurrer  upon 
that  ground.  3  Mayfield's  Digest,  p.  286; 
Curran  v.  Olmstead,  101  Ala.  692,  14  Sooth. 
308;  Mountain  v.  Whitman,  103  Ala.  630,  16 
South.  IS;  Beddow  v.  Sheppard.  118  Ala. 
474,  23  South.  662;  Taylor  v.  Dwyer,  181 
Ala.  91,  32  South.  509.  Bach  alternatlTe  of 
a  bill  should  entitle  the  complainant  to  the 
same  relief,  in  kind,  If  not  in  degree  ao  that, 
If  the  bill  be  confessed  the  court,  In  decree- 
ing the  relief  on  one  state  of  facts,  should 
also  respond  and  grant  the  relief  appropriate 
to  the  other  alternative  state  of  facts.  8 
Mayfleld's  Digest,  p.  286.   The  amendment 
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made  a  new  canse  of  action.  It  changed  the 
rights  and  the  character  of*  the  demands 
sought  to  be  enforced^  and  varied  materially 
the  relief  sought.  Glass  t.  Glass,  76  Ala. 
868;  Ward  v.  Patton,  76  Ala.  207;  Scott  t. 
Ware,  64  Ala.  174. 

Repugnancy  and  inconslBtency  between  the 
orlg^al  bill  and  Om  amendment  render  the 
amended  bill  bad.  The  amendment  must  not 
present  a  new  case  from  that  originally  pre- 
sented. 8  Uayfleld's  Digest,  p.  297.  H  2265, 
2266. 

It  follows  that  the  demurrers  should  have 
been  sustained  to  the  amended  bill.  The  de- 
cree of  the  chancellor  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

DOWDELiL.  G.  J.,  and  SIMPSON  and  Mc- 
CLELLAN,  JJ.,  concur. 


AIiABAUA  GREAT  SOUTHEIRN  R.  CO.  v. 

AMBROSE. 
(Supreme  Court  of  Alabama.    Nov.  18,  1909.) 
COBPORATIONS  <|  503*)— ACXIOR  FOB  DEATH— 

JuBieoicnoN— Venue. 

C«de  1896,  §  4207,  provides  that  a  foreign 
or  domestic  corporation  ma;  be  sued  in  any 
county  in  which  it  does  business'  by  agent,  and 
the  amending  act  of  March  6.  1908  (Acta  1903, 
p.  1^,  provMes  that  all  actions  for  petsonal 
injuries  mnat  be  bnm^t  in  the  conn^  where 
the  injury  occurred  or  In  the  county  where  plain- 
tiff resided,  provided  that  such  corporation  does 
business  by  agent  in  the  county  of  plaiatiff's  resi- 
dence. Held,  that  the  proviaioo  applies  to  a  suit 
by  an  administrator  for  personal  injury  resnlt- 
ing  in  death,  bo  that  each  action  must  be  brought 
in  the  county  where  the  injurr  occnrred  or  where 
plaintiff  residea,  notwithstanding  the  first  clause 
of  such  statute,  or  Const.  1901,  {  2B2,  providing, 
generally  that  a  corporation  may  be  aned  In  any 
county  where  It  does  business  by  agent. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  303.*] 

Appeal  from  City  Oonrt  of  Bessemer; 
Williams  Jackson,  Judge; 

Action  hy  W.  Ambrose,  as  administra- 
tor, fLgalnst  the  Alabama  Great  Southern 
Railroad  Company.  Jn^ment  for  plaintiff, 
and  defendant  appealed.  Reversed  and  re- 
manded. 

A.  G.  &  E.  D.  Smith,  for  appellant  Frank 
S.  White  &  Sons,  for  appellee. 

SIMPSON,  J.  This  action  is  by  the  ap- 
pellee against  the  appellant  for  damages  on 
account  of  a  personal  injury  to  plalnttfl's 
intestate,  resulting  In  his  death.  Pleas  to 
the  Jurisdiction  were  inter];)osed,  alleging 
that  the  Injury  occurred  In  Bibb  county, 
that  the  Intestate  resided  in  said  count}-, 
and  said  administrator,  the  plaintiff,  also 
resided  in  said  county.  Demurrers  were  in- 
terposed to  said  pleas,  which  demurrers  were 
sustained. 

Section  4207  of  Code  of  1896  provided  that 


"a  fore^  or  domestic  corporation  may  be 
sued  In  any  county  In  which  It  does  business 
by  agent."  The  act  of  March  5.  1903. 
amended  tiiat  section  by  adding:  "Provid- 
ed, that  all  actions  for  personal  injuries 
moat  be  brought  In  the  oonnty  where  the  in- 
Jui7  occurred,  or  in  the  county  where  the 
plaintiff  resided;  provided,  further,  that 
such  corporation  does  business  by  mgent  In 
the  county  of  plaintUTs  residence^**  Ads 
1903,  p.  182.  The  appellee  Insists  that  this 
provision  does  not  apply  to  a  salt  broocht 
by  a  personal  r^tresentatlv& 

We  can  see  no  reason  to  Jnriify  sach  a 
holding.  The  objects  sought  by  the  statute 
are  Just  as  ai^licable  to  the  case  of  an  ac- 
tion by  a  personal  r^tresentative  as  one  Ixy 
the  party  injured  blmself.  Besides,  the 
wording  of  the  statute  is  clear  and  uplldt, 
and  there  Is  no  room  for  any  eonstractlMi 
beyond  Its  langaage.  Althoogb  the  personal 
Injury  has  resulted  In  death,  yet  the  aeti<n' 
Is  for  the  personal  Injury,  the  administrator 
la  the  plaintiff,  and  the  action  must  be 
brought  elQier  "In  county  where  the  Injury 
occurred,  or  the  county  where  the  plaintiff 
resides."  The  fact  that  the  first  clause  of 
the  section,  and  section  232  of  the  Gmistlta- 
tloQ  of  1901,  provide  generally  that  a  cor- 
poration may  be  sued  In  any  county  where 
It  does  business  by  agent,  does  ix>t  In  the 
least  affect  the  particular  provl^on  that  In 
this  class  of  cases  the  action  must  be  brou^t 
In  the  counties  designated.  The  demorras 
should  have  been  overraled. 

The  Judgment  of  the  court  Is  rewsed, 
and  the  cause  remanded. 

Reversed  and  ronanded. 

DOWDELL,  C.  J.,  and  McCLELLAN  and 
MATFIELD,  JJ.,  concur. 


GARDEN  V.  HOUSTON  BROS. 
(Supreme  Court  of  Alabama.    Nov.  11,  1909.) 

1.  Appeal  and  Ebbob  <{  1051*)— Habicuss 
Ebbob  —  Admission  op  Evidbnge  —  Facts 
Othebwise  Shown. 

Any  error  In  admitting  testimony  to  show 
the  agency  of  defendant's  brother  for  defendant 
in  tdking  the  horse  was  harmless,  in  trespus 
and  trover  for  taldng  the  horse,  where  defend- 
ant admitted  that  he  sent  his  brother  for  it. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  |  4164 ;  Dec  Dig.  §  105L*) 

2.  Appeal  and  Ebbob  tf  544^  —  Recobd -r 
Bill  of  EzcBPTioNa— Ruunos  on  Plbad- 

isas. 

Error  In  zefosiag  to  permit  a  plea  of  set-off 
to  be  Sled  cannot  be  considered  on  appeal,  where 

the  court's  action  was  not  shown  by  bill  of  ex- 
ceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2412;  Dec.  Dig.  |  &44.*) 

3.  Bvidehck  (S  171*)— Best  Evidbncb— Cocbt 
Recobds— Gollatebal  Inqdibt. 

Where  the  Inquiry  as  to  facta  of  a  formw 
■nit  between  the  parties  was  merely  Inddeatal 
and  collateral  to  the  Issnes,  parol  evMonee  shoif^ 
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ocu  11  iwuiu  uienfui  was  loe  ovsi  eviueuijv 
of  the  facts  sought  to  be  shown. 

[Ed.  Note.— For  other  cases,  see  EJvIdence, 
Cent  Dig.  !§  460,  528;  Dec.  Dig.  i  171.*] 

4.  Tbkbpabs  (8  56*)— BxEifPLABT  Davaqes. 

Exemplary  damages  ma;  be  aliowed,  when 
a  traspass  vaa  wantonly  or  recklessly  commit- 
ted, or  committed  with  such  tecltlesa  indiffer- 
ence to  another's  rights  as  to  amount  to  an  in* 
tentional  violation  thereot 

[EA.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  I  144 ;  Dee.  Dig.  |  fi6.*] 

5w  Tbisfabb  (S  56*}— Tbovkb  and  Oonvebbion 

Vt  60*)— PUNITIVB  DAUAOES— TREBPA88  TO 

Pebsonaltt. 

If  defendant  retook  a  horse  after  the  pur- 
cliase-money  notes,  retaining  title  in  him  until 
the  notes  were  paid,  had  in  fact  been  paid,  the 
iuiT  could  allow  punitive  damages  in  trespass 
and  trover  for  taking  the  horse. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  }  144;  Dec.  Dig.  I  56:*  Trover  and 
Conversion,  Cent  Dig.  H  281.  2S2;  Dee.  Dig. 
I  60.*] 

6.  TbIAI.  (i  181*)— iNBTBUITnOHB  — Absuhxno 
Facts. 

In  trespass  and  trover  for  taking  a  horse 
throogb  another,  a  charge  that  defendant  was 
not  responsible  for  the  ouauthorized  trespass  of 
such  other  unless  he  afterwards  ratified  it  was 
erroneous,  as  assuming  that  the  trespass  was 
unaathorlied,  which  was  contrary  to  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
mg.  I  428;  Dee.  Dig.  i  101.*] 

Appeal  from  Circuit  Ooart.  Walker  Coun- 
ty ;  James  J.  Ray,  Judge. 

Action  by  Houston  Bros,  against  M.  Gar- 
d^.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

The  action  was  for  the  taking  of  a  horse, 
and  the  defense  attempted  to  be  pleaded  was 
that  the  taking  was  done  under  a  bill  of  sale 
retaining  title  to  the  horse,  etc.  The  defend- 
ant also  offered  to  file  a  plea  of  set-off,  which 
the  court  refused  to  allow;  but  tbls  effort  is 
shown  only  by  the  record,  and  not  by  the  bill 
of  exceptions.  The  evidence  tended  to  show 
that  the  horse  was  taken  by  one  N.  Garden, 
brother  of  the  defendant,  and  the  court  per- 
mitted evidence  to  be  Introduced  showing 
that  N.  Garden  was  around  and  about  the 
Btore  of  M.  Garden,  that  he  was  attending  to 
stock  there,  and  also  collected  for  M.  Garden. 
The  evidence  concerning  the  taking  tended 
to  show  that  in  taking  the  horse  N.  Garden 
went  to  the  house  of  plaintiff's  wife,  and 
the  horse  was  tied  near  the  back  door  of  the 
house;  that  plaintiff  was  away  from  home, 
but  the  wife  told  Garden  that  he  could  not 
get  the  horse,  and  started  towards  the  horse, 
when  Garden  pulled  out  a  pistol  and  toid 
ber  to  stop.  Whereupon  she  did  stop,  and 
4vBrden  untied  the  horse  and  carried  him 
away.  The  evidence  further  tended  to  show 
that  the  notes  were  paid,  and  that  there 
was  nothing  due  thereon.  The  evidence  for 
tbe  defendant  tended  to  contradict  these 
several  matters.    Charge  6  is  as  follows: 


IS  not  responsible  for  toe  unautnorisea  tres- 
pass committed  by  N.  Garden,  unless  he  aft- 
erwards ratified  such  trespass  with  full 
knowledge  of  Its  tortious  nature."  Tbe  other 
charges  referred  to  limit  the  damages  to  the 
value  of  the  animal  tafc^. 

Leith  k  Gunn,  foi*  app^ant    Acnff  4c 

Cooner,  for  appellees. 

McCLELLAN.  J.  Trespass  and  trover. 
Tbe  defendant  (appellant)  pleaded  his  right 
to  retake  the  animal  In  question  under  an 
Instrument  showing  a  conditional  sale  there- 
of to  tbe  plaintiff.  One  of  the  issues  of  fact 
on  the  trial  was  payment  Tel  non  of  the 
notes  before  the  taking.  This  the  court  prop- 
erty submitted  to  the  jury.  Another  was  the 
agency  vel  non  of  the  defendant's  brother  In 
taking  tbe  animal  as  and  when  he  did.  The 
defendant  admitted,  testifying  as  a  witness, 
that  he  sent  his  brother  to  get  the  horse. 
This  admission,  of  course,  avoided  any  error, 
if  any.  In  allowing  questions  tending  to 
elicit  evidence  of  the  brother's  relation  to 
taking  the  animal  to  the  defendant 

The  assignment  of  error  based  upon  the  re- 
fusal of  tbe  court  to  permit  the  defendant  to 
file  his  plea  of  set-off  cannot  be  considered; 
the  action  of  tbe  court  not  being  shown  by 
the  bill  of  exceptions. 

There  was  no  error  In  admitting  parol 
evidence  relative  to  the  suit  instituted  by  ap- 
pellant against  appellee  In  the  justice's  court 
If  the  record  was  the  best  evidence  of  the 
facts  Inquired  about,  the  subject  of  the  in- 
quiries was  merely  incidental,  collateral,  to 
tbe  Issues  In  the  cause;  and  hence  second- 
ary evidence  was  admissible  In  reference 
thereto.  Follak  Ounter  ft  Gunter,  50 
South.  155. 

Exemplary  damages  may  be  awarded,  when 
the  trespass  was  wantonly  or  recklessly  ac- 
complished, or  in  such  "reckless  indifference 
to  the  rights  of  others,  which  Is  equivalent 
to  an  Intentional  violation  of  them."  Llen- 
kauf  V.  Morris,  66  Aln.  406;  13  Cyc.  p.  l<Xi 
et  seq.,  apd  citations  in  notes. 

There  was  testimony  tending  to  show  that 
the  foundation  of  defendaut's  asserted  right 
to  retake  the  animal,  viz.,  notes  evidencing 
a  retention  of  title  thereto  had  been  fully 
paid,  operating,  of  course.,  the  cancellation 
of  defendant's  rights  and  privileges  thereun- 
der. It  also  appeared  from  tendmcies  of  the 
evidence  that  tbe  defendant  knew  this  fact. 
While  there  was,  as  indicated,  keen  dispute 
as  to  these  facts.  It  was  open  to  the  Jury  to 
conclude  thereon  against  the  defendant.  If 
they  so  found,  and  notwithstanding  the  de- 
fendant caused  tbe  animal  to  be  taken,  the 
Jury  were  authorized  to  impose,  under  the 
rules  before  stated,  exemplary  damages ;  and 
this  independent  of  any  other  acts  of  aggra- 
vation (If  so)  committed  by  the  defendant's 
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agent  when  he  toob  the  animal  from  plain- 
CUTS  wife.  Hicks  t.  Swift  Creek  Mill  Co., 
133  Ala.  411,  425,  31  South.  947.  G7  L.  R.  A. 
720,  91  Am.  St  Rep.  38.  The  special  char- 
ges, requested  by  defendant,  forbidding  the 
recovery  of  exemplary  damages,  were,  on  this 
record,  properly  refused. 

Charge  6  was  faulty  In  this  particular,  If 
not  others:  It  assumes  that  Noah  Gardoi'B 
act  or  trespass  was  unauthorized. 

Affirmodi 

DOWDELIi.  0.  J.,  and  SIMPSON  and 
If AYFIEIiD,  JJ.,  concur. 


BIRMINGHAM  PAINT  &  ROOFING  CO.  T. 

6ILLXSSPIB. 
(Sapreme  Court  of  Alabama.   Nor.  18,  1909.) 

1.  Chattel  Mostoaobb  (|  172*}— Biohts  or 
Pasties  —  Aotxok  tob  Possessxok  —  De- 
fenses. 

Under  Code  1907,  t  8701,  anthoririag  de- 
fendant in  detinue  on  a  chattel  mortg:^  to 
plead  any  defense  which  might  be  made  to  the 
debt  if  8ued  on,  defendant  may  plead  that  the 
mortgage  was  given  to  guarantee  the  delivery 
of  goods  sold,  and  that  plaiatlff  mortgagee  coun- 
tennanded  the  order  and  refused  to  accept  de- 
livery before  the  limit  of  the  guaranty. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  IHg.  f  812;  Dec.  Dig.  {  172.*] 

2.  Cbattei.  Mobtgaoes  ({  172*)— Aonon  tob 
PossKssion— Defensbs. 

The  defendant,  In  detinue  on  a  chattel  mort- 
gage executed  by  himself  alone,  may  plead  facts 
showing  that  the  mortgage  has  been  reodered 
nugatory,  although  it  was  given  to  secure  the 
performance  of  a  contract  by  himself  and  his 
partners. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  f  312 ;  Dec.  Dig.  I  172.*] 
8.  Evidence  (J  471*)— Conclusion  of  Wit- 
ness, 

It  is  permissible  to  ask  a  witness  whether 
money  was  "lent  or  paid"  by  one  party  to  a  con- 
tract to  (he  other,  when  the  fact  Is  material. 

[Ed,  Note. — For  oCber  cases,  see  £!vidence, 
Cent.  Dig.  11  2178.  2174;  Dec.  Dig-  i  471;* 
Witnesses,  Cent  Dig.  il  888-886.] 

4.  Continuance  <S  7*)— Dibobetion. 

The  granting  of  a  continuance  la  within 
the  sound  discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  H  17,  18 ;  Dec  Dig.  f  7.*] 

5.  Evidence  (|  471*)  — Opinions— Conclu- 
sion OB  Fact. 

Where  a  witness,  referring  to  certain 
graphite,  testiSed  that  an  iron  bullaing  had  been 
painted  with  it  several  years  ago,  and  on  that 
stated  that  it  was  good,  his  stating  that  he 
"knew  it  was  good"  was  not  objectionable  as 
an  oidnion. 

[Ed.  Nots.— For  other  cases,  see  B}vidence, 
Cent.  Dig.  I  2161 ;  Dec.  Dig.  {  471  ;*  Witness- 
es, Cent  dV  St  833-836.] 

6.  Appeal  and  Ebboe  (S  1060*)— Review— 
Habulbbs  Ebbob— Aduibsion  or  Evidence. 

Ad  objection  to  testimony  la  not  available, 
where  the  witness  has  already  been  allowed  to 
testify  to  tht  same  matter  wfthont  objection. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error.  Cent  Dig.  H  4168-416D,  4166;  Dee.  Dig. 
I  1050.*]  . 


7.  Tbxal  (S  242*)— Misleading  Instbuctions. 

Misleading  instructions  are  prpperly  re- 
fused, 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  G69:  Dec  Dig.  {  242.*] 

An>eal  fimn  GII7  Oomt  of  Blzmingham; 
0.  W,  Fergoson,  Judge. 

Action  by  the  Birmingbam  Paint  &  Roof- 
ing Company  against  J.  F.  Gillespie.  From 
a  Judgment  for  defendant^  plaintiff  appeals. 
Affirmed, 

The  following  pleas  were  filed:  (8)  "De- 
fendant says  that  the  mortgage  on  which 
this  suit  Is  brought,  referred  to  in  the  com- 
plaint, was  executed  to  guarantee  the  deliv- 
ery of  one  car  load  of  graphite  by  George  B. 
Walnwrlght,  J.  D.  Tyson,  and  defendant  to 
the  plaintiff,  and  after  the  mortgage  was  giv- 
en the  plaintiff  countermanded  the  order  and 
refused  to  accept  the  graphite  before  the 
time  limit  of  said  guaranty,"  (4)  "The  de- 
fendant says  there  Is  an  entire  failure  of 
consideration  to  the  mortgage  on  which  the 
suit  Is  brought,  and  which  Is  referred  to  in 
said  complaint"  (6)  "That  plaintiff  bought 
from  the  defendant  and  George  R.  Waln- 
wrlght and  J.  D.  Tyson  the  car  load  of 
graphite  at  and  for  the  sum  of  $20  per  ton. 
and  paid  thereon  the  sum  of  $160,  said 
graphite  to  be  delivered  to  plaintiff  in  GO 
days,  and  that  In  performance  of  said  con- 
tract the  defendant,  acting  In  copartnership 
with  said  Walnwrlght  and  Tyson,  undertook 
to  get  out  said  graphite,  and  did  get  out  a 
large  part  thereof,  placed  machinery  in  the 
mines,  and  expended  the  said  sum  of  $150 
and  more  In  the  pursuance  of  said  contract 
in  good  faith;  but  plaintiff,  not  regarding 
said  contract,  countermanded  said  contract 
and  order,  and  refused  to  pay  for  said  graph- 
ite before  the  time  for  shipping  same  expir- 
ed, and  notified  defendant  that  he  would  not 
take  the  graphite.  And  defendant  avers 
that  the  note  given  by  said  Walnwrlght,  Ty- 
son, and  defendant  for  $160,  secnred  by  the 
mortgage  sued  on  In  <tiiis  case,  was  given 
and  Intended  to  guarantee  the  prompt  deliv- 
ery of  said  graphite  within  the  time  agneA 
upon.  And  defendant  avers  that  by  refusing 
to  accept  such  graphite  and  by  countermand- 
ing said  order  plaintiff  waived  the  conditions 
of  said  mortgage  and  loidemd  tbe  same 
nugatory." 

Budi  ft  Bush,  tor  appoint  J.  F.  Oille»* 
pie,  tm  appellee. 

SIMPSON,  J.  This  action  of  detinue  was 
brought  by  tbe  appellant  against  the  appel- 
lee. The  action  is  based  upon  a  mortgage  of 
personal  property.  The  defense  set  up  by 
pleas  Is  Uiat  the  mortgage  was  given  to 
guarantee  tbe  delivery  of  a  car  load  of 
graphite  which  had  been  sold  by  the  defend- 
ant, Walnwrlght,  and  Tyson,  which  they  had 
been  and  are  ready  to  deliver,  but  that  tbe 
plaintiff  countermanded  the  ordw  for  tbe 


•Far  ethsr  cues  see  saos  topic  aad  SMtlsn  NUHBBR  la  Sao.  *  Am.  Digs.  1M7  to  daU»  *  Itoportw  ladaiw 


Digitized  by  VjOOg  IC 


fore  the  Umlt  of  the  ffoaranty.  There  was 
no  error  In  the  refusal  to  strike  pleas  3  and 
4  to  the  complaint  Section  8T91  of  Code 
of  1907  anthorixea  any  defense  which  might 
be  made  to  the  debt,  If  sued  on,  except  the 
statute  of  limitation.  McDanlel  v.  SolllTan 
&  Bnimlett,  144  Ala.  583,  S9  South.  8S&; 
Hooper  &  Molen  t.  Bhrhfield  et  al.,  lis  Ala. 
227,  23  South.  68. 

There  was  no  error  In  oTermUng  the  de- 
mnrrer  to  the  third  and  sixth  pleas.  The 
mortgage  In  this  case  was  executed  alone  by 
Oilleq;>le.  and  he  alone  Is  sued  in  this  case, 
and  the  fact  that  it  was  given  to  secure  the 
performance  of  &  contract  by  himself  and 
his  partuCTS  does  not  change  the  personal 
liability  of  the  defendant,  nor  his  right  to 
show  any  fftct  tending  to  prove  that  the 
mortgage  has  been  sattsfled  or  rendered  nu- 
gatory. The  case  of  Klrhy  v.  Splller,  83  Ala. 
481,  3  South.  700.  has  no  analogy  to  this  case. 
Thjit  case  was  one  In  which  several  Joint 
makers  of  a  note  were  sued,  and  a  part  of 
them  pleaded  set-^ff  and  recoupment  as  to 
themselves,  and  not  as  to  the  others.  These 
pleas  were  not  subject  to  the  grounds  of  de- 
murrer assigned. 

The  pleas  sufficiently  state  the  facts  relied 
on.  The  case  of  Hooper  &  Nolen  v.  Birch- 
field.  116  Ala.  226,  22  South.  68,  states  only 
that  such  facts  should  be  stated  in  a  special 
plea,  which  Is  done  in  this  case,  and  that  if, 
on  the  evidence,  anything  remains  due  on 
the  mortgage  debt,  the  plalntlCt  is  entitled  to 
recover.  It  Is  true  that  there  is  no  dispute 
about  the  fact  that  OUlesple  received  the 
$150,  and  that  It  has  not  been  paid  back;  but 
the  theory  and  testimony  of  the  defendant 
is  that  there  was  no  agreement  or  Intention 
that  the  money  was  ever  to  be  repaid,  but 
that  it  was  paid  In  part  payment  for  a  car 
load  of  graphite  purchased,  and  that  the 
mortgage  was  simply  to  guarantee  the  deliv- 
ery of  the  same,  and,  although  the  defend- 
ants have  offered  and  are  ready  and  willing 
to  deliver  the  same,  the  plaintiff  refuses  to 
receive  it 

There  was  no  error  in  overruling  the  ob- 
jection to  the  question  to  the  witness  Tyson: 
"Did,  or  not,  Mr.  Rogers  lend  Mr.  Oillesple 
the  money,  or  did  be  pay  it  on  a  car  load  of 
ophite?"  It  was  a  fact,  material  to  the 
Issues  involved,  as  to  wheth^  the  money 
■was  lent  or  paid  for  the  graphite,  and  the 
witness  could  properly  testify  to  It  The 
same  is  tme  with  r^ard  to  the  statement  by 
the  witness  Gillespie  as  to  what  tite  consid- 
eration for  the  note  was. 

Hie  matter  of  the  continuance  of  the  case 
was  within  the  sound  discretion  of  the 
court  and  we  cannot  see  that  said  discretion 
was  abused. 

There  was  no  error  In  overruling  the  mo- 
tion to  exclude  the  statements  of  Oillesple, 
aa  a  witness,  as  to  what  was  done  snbse- 


facts  rtiated  were  material  to  the  point  as 
to  compliance  by  the  defendant  with  the 
terms  of  his  guarantee. 

From  what  has  be&i  said,  assignments  of 
error  numbered  from  10  to  21,  Indnslve,  are 
without  merit 

Referring  specially  to  the  twentieth  as- 
signment, the  statement  by  the  witness 
Walnwrlght  that  "he  knew  it  was  good"  was 
not  given  as  that  of  an  exp^  bat  was  mere- 
ly the  conclusion  of  his  sentence  that  the  cor- 
rugated Iron  house  had  been  juinted  with 
it  four  or  five  years  ago,  and  on  that  he  stat- 
ed it  was  good.  Besides,  said  witness  had 
already  been  allowed  to  state,  without  objec- 
tion, that  it  was  "good  high-grade  graph- 
ite, good  for  the  making  of  paints,"  etc 

The  charges  requested  by  the  plaintiff,  if 
not  bad  for  other  reasons,  wen  mJaleadlng, 
and  were  properly  refused. 

There  was  no  error  In  the  refusal  to  grant 
a  new  trial.  The  case  was  tried  by  both  par- 
ties on  the  theory  that  the  question  of  fact 
Is,  What  was  the  real  consideration  of  the 
mortgage?  and  we  have  treated  the  points 
raised  in  argument 

The  Judgment  of  the  court  Is  affirmed. 

Affirmed. 

DOWDBLIi,  C.  J.,  and  McOLELLAK  and 
MAYFIBLD,  JJ.,  concmr. 


DABDEN  et  aL  t.  UANN. 
(Supreme  Court  of  Alabama.   Nov.  IS,  1909.) 

1.  CONSPIEAOT  19*)— AOTIONS— ADHISSION 

OF  Evidence. 

Where  plaintiff  claimed.  In  trespass  and 
trover  for  a  horse,  that  defendants  conspired 
together  to  defraud  him  of  hla  horse  hy  having 
one  defendant  offer  him  a  certain  sum  for 
worthless  notes,  falsely  representing  that  they 
were  about  to  be  paid,  by  reason  ot  which  offer 
plaintiff  agreed  to  trade  his  horse  for  the  notes 
and  was  deceived,  so  that  defendant  got  posses- 
sion of  the  horse  without  his  consent,  evidence 
was  admissible  as  to  what  the  defendant  was 
worth  who  offered  to  purchase  the  notes,  to 
show  the  Intenticm  of  the  parttes  In  tiie  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Oonsplracy, 
Cent  IHg.  i  2S;  Dec.  Dig.  1 1».*1 

2.  CONSPIBAOY  (8  21*)  —  AOTZONB  —  IHBTBUC- 

tions. 

Where  the  complaint  alleged.  In  trespass 
and  trover  for  a  bone,  that  defendants  con- 
spired together  to  defraud  plalutiff  of  his  horse 
by  having  ime  defendant  offer  him  a  certain 
sum  for  worthless  notes,  falsely  representing 
that  they  were  about  to  be  paid,  by  reason  of 
which  offer  idaintiff  agreed  to  trade  bis  horse 
for  the  notes,  and,  though  the  trade  was  not-  con- 
summated, defendants  deceived  him  by  such 
promise  to  boy  the  notes,  so  as  to  get  possession 
of  the  horse  without  his  consent  no  one  of  the 
defendsnts  was  liable  for  the  conversion  of  the 
horse  unless  he  aided  or  abetted  in  converting 
it  pursuant  to  the  conspiracy,  though  defend- 
ants conspired  to  trade  the  notes  to  plaintiff 
for  the  horse,  so  that  it  was  error  to  cbane 
that  If  defendants  cmspind  together  to  trad« 
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plaintiff  tbe  wordiless  aotei  for  bis  bone,  by 
false  repreaentations  made  b;  one  defendant 
that  certain  notes  were  aboat  to  be  paid  off  and 
Bnch  defendant  would  pay  a  certain  sum  there- 
for,  when  defendants  knew  the  notes  were 
worthless,  and  plaintiff  tendered  back  the  notes 
in  a  reasonable  time  after  leamine  of  Che  fraud, 
the  verdict  should  be  for  plaintiff  tor  the  reason- 
able value  of  the  horse.' 

[Eld.  Note. — For  other  caaea,  see  Conaplracy, 
Cent  Dig.  S  29;  Dec.  Dis.  |  21.*] 

8.  Tbial  "ft  136*)— Direction  of  Vebdiciv- 

CoNFocTiNQ  Evidence. 

An  affirmative  charge  for  either  defendant 
<nraa  properly  refused,  where  It  waa  a  jury  qnea- 
tion  whether  either  of  them  converted  tbe  prop- 
erty as  alleged. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  320;  Dec.  Dig.  S  136.*] 

Appeal  from  Circuit  Court,  Coosa  Coanty; 
A.  H.  Alston,  Judge. 

Action  by  T.  J.  Mann  against  John  A.  Dar- 
den  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Beversed  and  re- 
manded. 

The  following  charge  was  given  for  plain- 
tiff: "(A)  The  court  charges  the  Jury  that, 
If  you  believe  from  the  evldeoce  that  the  de- 
fendants colluded  or  conspired  together  to 
trade  off  on  the  plaintiff,  or  aid  Sellers  In 
trading  to  plaintiff,  worthless  notes  for  his 
stallion,  false  representatlom  made  by 
Walker,  as  that  the  father  of  C.  C.  Pitts  was 
in  town  and  wanted  to  take  up  the  note  of 
G.  G.  Pitts  for  ¥250,  and  that  said  Walker 
would  pay  f24ff  for  said  note,  and  the  de- 
fendants knew  that  said  notes  were  worth- 
las,  and  plaintiff  tendered  back  said  notea  In 
a  reasonable  time  after  learning  of  the  fraud, 
you  should  And  your  rerdlct  for  the  plaintiff 
for  tbe  reasonable  market  value  of  the  horse, 
with  Interest  thereon." 

The  following  charges  were  refused  to  the 
defendant:  (B)  Affirmative  charge  to  find  for 
3obn  A.  Darden  on  the  first  count  of  the  com- 
plaint. Afflrmatire  charge  for  all  of  the 
defendants  on  the  first  count.  (D  and  E) 
Same. 

lackey  &  Bridges,  for  appellants.  D.  H. 
Riddle,  for  aM>elIee. 

SIMPSON,  J.  This  action  is  by  the  appel- 
lee against  the  appellants,  the  first  count  be- 
ing In  trespass  and  the  second  In  trover,  for 
the  conversion  of  a  horse.  Tbe  only  assign- 
ments of  error  Insisted  on  relate  to  ttie  giv- 
ing of  charge  A  at  tbe  request  of  the  plain- 
tiff, and  tbe  refusal  to  give  certain  charges 
requested  by  the  defendants,  unless  the  re- 
marks in  the  brief  of  appellants  may  be  con- 
sidered as  Insisting  on  error  In  overruling  the 
exception  to  the  question  to  the  witness  W. 
a  Walker,  "What  was  Phil  Walker  worth?" 

Phil  Walker  was  one  of  the  defendants, 
and  the  claim  of  plnlntlff  Is  that  all  of  the 
defendants  conspired  to  defraud  him  of  his 
horse,  by  having  Phil  Walker  to  come  In  and 


offer  to  give  $245  for  the  Pitts  note  of  $250. 
making  the  dilse  statement  that  the  father 
of  Pitts  was  in  town  for  the  purpose  of  paj-- 
Ing  the  note  off;  that  the  taade  was  not 
actually  consummated,  but  that  plaintiff  only 
agreed  to  make  the  trade  of  the  horse  for  the 
notes  provided  said  Phil  Walker  would  pay 
the  |245  In  cash;  and  that  they  deceived  him 
with  this  promise,  until  they  got  possession 
of  the  horse,  without  his  knowledge  or  con- 
s^t  It  was,  then,  a  material  circumstance. 
In  reaching  a  conclusion  as  to  the  facta  and 
Intention  of  the  transaction,  to  show  whether 
or  not  Phil  Walker's  promise  was  worth 
anything.  The  court  erred  in  giving  diarge 
A  on  request  of  the  plaintiff. 

This  action  is  for  trespass  and  trover,  and. 
even  though  the  defendants  have  conspired 
to  trade  worthless  notea  to  the  plaintiff  for 
the  horse,  yet  unless  each  defendant  aided 
or  abetted  In  the  taking,  or  in  the  conversion 
of  the  horse,  or  the  same  was  done  in  pur- 
suance of  the  conspiracy,  he  could  not,  be 
guilty  of  the  taking  or  conversion,  as  charged 
in  tbe  complaint  It  was  a  question  for  tbe 
jury  to  determine,  from  all  the  circumstances 
detailed  by  the  witness,  whether  or  not  Dar- 
den, or  any  of  tbe  other  dtfendants,  were 
guilty  of  tiie  trespass  or  the  conversion,  and 
there  was  no  error  In  the  refusal  of  tbe 
court  to  give  charges  B,  C,  D,  and  B. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

DOWDELIi,  O.  J.,  and  McCLELLAN  and 
HATFIELD,  JJ.,  concur. 


PARSONS  liUlABER  GO.  v.  WEST-STE- 
GALL  GRAIN  &  MIUiING  CO. 

(Supreme  Court  of  Alabama.    Dec.  16.  1909.) 

JnoouBNT  (8  130*)— By  Default— Pboof  of 

Cause  of  Action. 

Code  1907,  i  3971,  provides  that  if  »  writ 
of  Inquiry  is  oispensed  with  on  default  In  an 
action  on  an  account  the  plaintiff  shall  file  aa 
itemized  statement  of  said  account  "verified  by 
affidavit  of  a  competent  witness,"  unless  there 
are  depositions  on  file.  In  an  action  on  an  open 
account,  the  complaint  contained  the  aUtement: 
"Thia  suit  is  based  upon  an  Itemlxed  sworn 
statement  of  account."  The  Judgment  entiy  by 
default  stated  that  "plaintiff  hare  and  recover 
of  the  defendant  upon  a  verified  acooant''  a 
BpeciSed  sum.  Heui,  that  tbe  judgment  not 
stating  that  it  was  entered  on  the  required  af- 
fidavit, was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  I  130.*1 

Appeal  from  Circuit  Court,  Gliilton  Coun- 
ty; W.  W.  Pearson,  Judge. 

Action  by  the  West-Stegall  Grain  tc  Milling 
Company  against  the  Parsons  Lumber  Com- 
pany. Judgment  by  default,  and  deftmdant 
appeals.  Reversed  and  ronanded. 

Coleman,  Dent  &  Well,  for  appellant  Frad 
S.  Ball  and  A.  a  Smith,  for  appeUee. 
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SIAfPSON.  J.  The  suit  In  this  case,  by  the 
appellee  against  the  appellant,  la  on  an  open 
account  and  at 'the  foot  of  the  complaint  la 
the  statement:  "This  suit  is  based  upon  an 
Itemized  swom  statement  of  account."  Judg- 
ment by  default  was  tak«i,  and  the  amount 
ascertained  by  the  court  without  a  writ  of 
Inquiry;  the  Judgment  entry  stating  that 
"plaintiff  hare  and  recorer  of  the  defendant, 
upon  a  TWifled  acconnt,  the  sum  of  |253.20." 

We  bare  held  tliat  under  this  statute,  in  a 
case  wherdn  it  was  stated,  at  tlie  end  of  the 
complaint,  *^e  acconnt  is  verified  by  af- 
fldavit,"  and  In  wbl<!h  the  Judgment  entry  did 
not  state  that  the  statute  bad  been  compiled 
with,  a  Judgment  by  the  court  vlthout  a 
writ  of  Inquiry  was  erroneous.  Greer  & 
Walker  et  al.  t.  Lilpfert  Scales  Ca,  156  Ala. 
,B72,  47  South.  307.  The  only  authority  for 
dtepenslng  with  the  writ  of  Inquiry  Is  aecUon 
3971  of  ttie  Code  of  1907,  and  we  must  pre- 
sume that  each  of  the  requlremeaits  therein 
laid  down  was  deemed  material  the  L^is- 
lature.  to  wit:  The  plaintiff  "shall  file 
*  *  *  an  Itemized  statement  of  said  ac- 
count, verlfled  by  the  affidavit  of  a  compe- 
tent vAtncM,  made  before  and  certi/leA  by 
on  officer  havii^  avthoritv  under  the  laws 
of  this  Mtate  to  take  and  certify  affidavits" 
unless  there  are  depositions  on  file  that  prima 
facie  prove  the  correctnen  of  the  acconnt 
It  will  be  noticed  that  neither  In  -the  state- 
ment at  the  Old  of  the  account  nor  in  the 
Judgment  entry  is  there  any  intimation  of  a 
compliance  with  that  part  of  the  statute 
which  we  have  Italidsed. 

The  Judgment  of  the  court  is  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

DOWDELL,  G.  J.,  and  McCLELLAN  and 
MAYFIBLD,  JX,  concur. 


MOBILE  LIGHT  &  R.  CO.  v.  MACKAT. 
(Supreme  Coart  of  Alabama.    Dec.  16,  1900.) 

1.  Street  Railboads  <j  114*)— Injubies  to 
Animals  on  Tback— NEaLioENCE. 

Proof  that  an  electric  car  track  was 
Btiaight  for  sereral  blocks  on  both  sides  of  the 
place  where  a  mule  was  killed,  that  the  mule 
was  found  on  the  track  in  a  mutilated  condition 
shortly  after  the  accident,  and  that  a  derailed 
car  was  about  10  feet  from  the  mule,  raised  a 
prima  fade  case  of  the  killing  of  the  mule  by 
the  car,  and  of  negligence  in  the  operation  of 
the  car. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  239-2.50;  Dec.  Dig.  $  114.«] 

2.  Stbbbt  Railroaos  r$  90*)  —  Injuries  to 
Anwals— Aniuau  Near  Track--Care  Rk- 

qUIREO. 

It  is  not  necessary  to  stop  or  check  an  elec- 
tric car  when  an  animal  is  seen  near  the  track, 
unless  the  drcumstances  indicate  that  the  ani- 
mal Is  likely  to  move  onto  the  track. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
road, Cent.  Dig.  IS  190-192;  Dec.  Dig.  S  90.*] 


3.  Street  Railroads  (i  117*)— Animals  Near 
Track  —  iMjuRiRs— Care  Required— Ques- 
tions for  Jurt. 

Whether  an  animal  near  a  street  railroad 
track  showed  a  likelihood  of  moving  onto  the- 
track,  so  as  to  require  the  car  to  be  stopped  or 
its  speed  slackened,  is  a  question  for  the  jury, 
in  an  action  for  killiDg  It 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  H  243,  24!tlk  ^1 ;  Dec.  Dig. 
!  117.»] 

4.  Street  Railroads  n  117*)— Injxtries  to 
Animals  on  Trace- Neolioencr. 

Whether  aa  electric  railroad  was  liable  for 
the  killing  of  a  mule  by  a  car  keld,  under  the 
evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rall- 
roBds.  Osnt  Dig.  H  24S,  246,  251;  Dec.  Dig.  { 
117.*] 

Appeal  from  Law  and  Equity  Court  Mo- 
bile County;  SafToId  Berney,  Judge. 

Action  by  Alec  Mackay  against  the  Mobile 
Light  &  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  an;»eals.  Af- 
firmed. 

Gregory  Ii.  ft  H.  T.  "Smith,  for  appellant 
Bestor,  Bestor  ft  Young,  for  appellee. 

SIMPSON,  J.  This  is  an  action  by  the 
api^ellee  for  the  kllUng  <tf  a  mule  by  the  elec- 
tric car  of  the  defendant  on  a  street  In  the 
dty  of  Mobile.  There  Is  no  assignment  of 
error  to  the  «!tIon  of  tlie  court  In  orerruling 
the  donurrer  to  the  complaint  and  the  wi- 
ly assignment  of  raror  insisted  upon  Is  to 
the  refusal  of  the  court  to  give  tlie  genei^ 
al  afflrmatiTe  charge  In  favor  of  the  defend- 
ant 

The  evidence  shows  that  the  track  was 
perfectly  straight  tot  several  blocks,  on  both 
sides  of  the  place  whwe  the  mule  was  kill- 
ed; that  the  mule  was  found,  shortly  after 
the  accident  In  a  mutUsted  craidition  on  the 
defendant's  track,  and  the  car,  derailed, 
about  10  feet  east  of  the  mule— thus  rais- 
ing a  prima  Cade  case  of  the  killing  of  the 
mule  by  tlie  car  and  of  negligence.  The 
motorman  and  the  conductor  not  being  ob- 
tainable, the  only  evidence  Introduced  by  the 
defendant  was  that  of  a  puwenger  on  the 
car,  who  testified  that  when  the  car  was 
near  Claiborne  street  be  saw  two  mules  on 
the  ddewalk,  which  is  about  15  feet  from 
the  tra^;  "that  as  the  car  neared  them 
they  commenced  to  run,  and  ran  on  the  side- 
walk, and  when  the  car  got  very  dose  to 
them  one  ot  them  started  In  front  of  the  car, 
and  the  car  stnu^  It  and  ran  over  It;  that 
immediately  the  motorman  began  setting  up 
his  brakes;  that  he  appeared  to  work  Tig- 
orously  at  his  brakes,  and,  as  far  as  he  could 
see,  was  doing  all  he  could  to  stop  the  car; 
that  he  did  not  know  whether  or  not  ttae 
motorman  had  shut  off  the  dectrldty,"  or 
had  reversed  the '  car.  nor  how  long  the 
mules  had  been  running  on  the  sidewalk  be- 
fore he  saw  them;  that  it  was  about  9 
o'dock  at  night;  that  he  saw  them  by  the 
electric  lights;  "that  the  motorman  at  once 
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applied  the  brakes  and  appeared  to  be  do- 
ing all  be  oould  to  stop  the  car,  and  one  of 
the  mules  ran  on  the  track  Jnst  Immediately 
ahead  of  the  car,  and  the  car  collided  with 
It  before  the  motorman  conld  stc^" 

It  will  be  obserred  that  the  witness  does 
not  state  Jnst  when  the  motorman  applied 
the  brakes.  In  fact,  according  to  his  first 
statemrat  It  was  not  until  the  car  had  stru<A 
the  mule;  and  according  to  his  second  etate- 
ment  it  would  seem  that  the  brakes  were  ap- 
plied as  soon  as  the  passenger  saw  the  mnles 
on  the  comer.  At  any  rate,  It  Is  not  Ethown 
how  long  they  had  been  mnnlng  along  the 
sidewalk  when  the  motorman  first  saw  them, 
nor  whether  he  shut  off  the  electricity  at  all 
or  not  This  court  has  said  that  when  an 
animal  is  seen  near  the  track  it  iB  not  nec- 
essary to  stop  or  check  unless  the  drcum- 
stancea  Indicate  that  the  animal  Is  likely  to 
move  on  the  track,  but  also  that  "the  likeli- 
hood of  its  moving  on  the  track  would  de- 
pend, of  course,  upon  the  circumstances, 
proximity  or  remoteness  from  the  track, 
what  it  is  doing,  and  the  disposition  It  mani- 
fested at  tbe  time;  and  this  likelihood,  de- 
pendent upon  circumstances.  Is  for  the  jury 
to  determine."  In  this  case  we  think  it  was 
a  question  for  the  jury.  The  general  charge 
was  properly  refused,  and  the  judgment  of 
the  court  Is  aflBrmed. 

Affirmed. 

ANDGBSON.  McCLELLAN,  and  MAT- 
FIELD,  JJ.,  concur. 


LEWIS  IiANB  ft  LUMBEB  CO.  T.  IMTKR- 

8TATB  LUMBEB  CO. 
(Supreme  Court  of  Alabama.    Dec.  18,  1909.) 
Appbu.  and  Ebkob  (8  907*)— Rbcobd— Bixx 

OF  EXCBPTIOITS. 

Where  a  cause  Is  tried  by  a  court  without 
a  Jury,  and  tbe  bill  of  exceptions  does  not  pur- 
port to  set  out  all  the  evidence,  the  court  on 
api>eal  will  presume  any  state  of  the  evidence 
which  will  suRtain  the  judgment  of  the  trial 
court  on  the  facts. 

[Ed.  Note.— For  other  cases,  lee  Appeal  and 
^0^  Cent         {1  8673-367S;  Dec  Dig.  I 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile Connl7;  Saffold  Berney,  Judge. 

Ajctlon  by  the  Interstate  Lumber  Company 
against  the  Lewis  LaDd  &  Lumber  Company. 
Judgment  for  plaintiff  and  defendant 
peals.  Affirmed. 

Gregory  L.  ft  H.  T.  Smitb,  for  appellant. 

Stev«is  ft  Lyons,  for  appellee. 

DOWDELL,  C.  J.  This  case  was  tried  by 
the  court  below  without  the  Interveution  of 
^  JniTi  ^od  a  judgment  was  rendered  in  fa- 
vor of  the  plaintiff.  The  defendant  aiq>eal8, 
and  the  only  assignment  of  error  Is  the  ren- 
dition of  the  Judgment 

The  bill  of  exertions  does  not  purport  to 


contain  all,  or  substantially  all,  of  the  evi- 
dence introduced  on  the  trial.  In  Sbafer  ft 
Co.  V.  Hausman,  138  Ala.  240,  35  South.  091, 
we  said:  "When  on  ai^eal  the  bill  of  excep- 
tions fails  to  redte  that  it  contains  all  of 
the  evidence,  this  court  will  presume  any 
state  of  the  evidence  which  will  sustain  the 
giving  or  refusal  ot  an  instruction  to  the 
Jury  by  the  trial  court  Postal,  etc.,  Co.  v. 
Hulsey,  U5  Ala.  193  [22  South.  854];  San- 
ders V.  Stein,  128  Ala.  683  [29  South.  586]; 
Bandall  v.  Wadswortta,  130  Ala.  633  [31 
South.  655].  For  the  same  reasons  this 
court  win  sustain  the  judgment  of  tbe  trial 
court  on  the  facts,  "where  the  cause  la  tried 
without  a  Jury."  In  the  present  instance  tbe 
bill  of  exceptions  fails  to  recite  that  it  con- 
tains all  of  the  evidoice.  The  case  of  South- 
ern Mutual  Insurance  Co.  v.  Holcombe's 
Adm'r,  35  Ala.  828,  Is  In  point  as  to  the  re- 
cital in  the  bill  after  the  statement  of  the 
evidence  In  the  case  before  us.  On  tbe  au- 
thorities cited,  the  Jndgmrat  ai^waled  bom 
must  be  affirmed. 
Affirmed. 

SIMPSON,  ANDERSON,  McCUSIXAN, 
HAYFIELD,  and  SATBE,  JJ.,  concur. 


SOUTHERN  HARDWABE  &  SUPPLT  CO. 

V.  BLOCK  BROS. 
(Supreme  Court  of  Alabama.   Dec  16,  1909.) 

1.  PLEAOINQ  ({  839*)- WrrHDBAWAI.  OF  PlXA 

—Discretion  of  Tmal  Court. 

Where,  in  au  action  agaioBt  two  defendants 
for  negligent  Injuries,  one  pleaded  the  general 
isaue,  it  was  within  the  trial  court's  discretion 
to  refuse  to  allow  it  to  withdraw  that  plea  and 
file  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  I  1038:  Dec  Dig.  f  8S8.*] 

2.  Trial  (H  251*)— lHBTBuonoH»-Coiin»ii- 

rrr  to  Ibsdes. 

Where  by  tbe  plea  of  the  general  issue  one 
defendant  In  a  personal  injury  action  in  effect 
admitted  joint  liability  for  the  damages  resnlt- 
ing,  charges  reqnested  by  such  defendant  that 
defendants  were  improperly  joined  were  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Crat. 
Dig.  Sf  587-595 ;  Dec.  Dig.  |  251.*1 

3.  Appeal  ano  Erbob  (S  1068*)— Habicubs 
Error- Failure  to  Instbuct  —  Decision 
CoBBEor  on  Mebitb. 

Where  the  jury  found  that  appellant  mly 
was  negligent  failure  to  Instruct  aa  to  tbe 
joint  negligence  of  appellant  and  another  de- 
fendant could  not  have  injured  appellant 

[Ed.  Note.— For  other  cases,  see  .^^mI  and 
Error,  Cent  Dig.  !S  4225-4228;   Dec.  Dig.  i 

i06a*i 

4.  Tbial  (i  328*)- Verdict. 

Xn  an  action  against  two  defendants  for 
negligent  injuries,  a  verdict  may  co  against  one 
defendant  and  not  against  the  other. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  T71-773 ;  Dec;  Dig.  |  828.*] 

5.  New  Trial  (|  104*)  —  Grourdb  —  Newly 
Discovered  Evidence  — Cumulative  Evi- 
dence. 

The  court  will  not  be  placed  in  error  for 
denying  a  new  trial  on  the  ground  of  newly 
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discovered  tridence  which  waa  merdy  cama- 

lative. 

[Ed.  Note.— For  other  caaee,  iM  New  Trial, 
Cent  Dig.  SS  218-220,  223;  Dec.  Dig.  S  104.*J 

Appnl  from  Circuit  Oonrt,  Mobile  Oonntj ; 
Samuel  B.  Browne,  Judge. 

Action  by  Block  Bros.,  as  copartners, 
a|»lii8t  the  Southern  Hardware  ft  Snpidy 
Company  and  another.  From  a  Judgment 
against  the  defendant  named,  it  appeals.  Af- 
firmed. 

The  pleas  Interposed  by  the  Oghum-Grlf- 
fln  Grocery  Gompany  are  the  general  Issne 
and  several  Qpedal  pleas  not  necessary  to  be 
set  OQt  The  Sonthem  Hardware  &  Supply 
Company  filed  only  the  general  lasne.  Si^ 
MqneDtly  It  entwed  a  motion  for  leave  to 
withdraw  its  plea  of  the  general  Issne  and  to 
file  certain  demurrers  to  the  complaint;  wMch 
demturexs  are  set  oat  In  the  transcript, 
whlcb  motion  was  disallowed.  Charges  1  and 
2  are  as  follows :  (1)  "The  court  chalices  the 
Jury  that  if  you  believe  from  all  the  evl- 
dence  that  there  was  no  joint  act  of  the  de- 
fendant, and  that  there  was  no  Joint  purpose 
to  be  accomplished  by  them,  then  your  ver- 
dict should  be  for  the  defendant"  (2)  "If 
the  Jury  is  reasonably  satisfied  ftom  all  the 
evidence  that  there  was  no  Joint  act  per- 
formed by  these  defendajits,  and  that  their 
acts  did  not  co-operate  together  to  produce 
the  Injurious  results  complained  of,  then 
your  verdict  should  be  for  the  defendants." 

Mcintosh  &  Rich,  for  appeHant  Gregory 
Ij.  ft  H.  T.  Smith,  for  appellees. 

SIMPSON,  J.  This  rolt  was  brought  by 
appellees  against  the  ai^llant  and  Ogbum- 
Orlflbi  Grocery  Company  for  damages  for  In- 
Jnry  to  an  automobile.  The  complaint  al- 
leges that  the  Ogbnm-Grlfiin  Grocery  Com- 
pany, through  their  agents  and  servants,  neg- 
Ilgei^  allowed  a  team,  cnulstlng  of  a  male 
and  a  dray,  to  stand  npon  a  street  of  Mo- 
bile without  being  tied  or  attended;  that  ap- 
p^anl;  throng  Its  agent,  etc^  nei^igenfly 
allowed  a  portlcai  of  the  load  on  one  of  Its 
drays  to  strike  the  mole  of  the  Ogbnm-Qrif- 
fln  Grocery  Gompany,  which  striking,  to- 
gether with  the  fkct  that  said  mule  was  not 
tied  or  attended,  caused  said  mule  to  rnn 
away,  and  fliat.  In  so  rmming,  It  or  the  dray 
ran  Into  fiie  aiitom(ri)lte,  causing  the  damage 
complained  o£.  The  verdict  was  against  ap- 
pellant only. 


The  appellant  filed  a  plea  of  the  i 
issue,  and  afterward  filed  a  motion  to 
lowed  to  withdraw  the  plea  and  inter 
demurrer,  which  motion  was  ovwrnl 
the  court  This  was  a  matter  within  t 
cretlon  of  the  court  and  not  rev( 
Gaines  v.  Bank,  Minor,  60 ;  Martin  v.  I 
1  Stew.  478;  Hair  t.  Moody,  9  Ala 
Steete  V.  Tutwiler,  67  Ala.  118 ;  Donalc 
ft  Co.  V.  Nelson  ft  Sons,  85  Ala.  Ill,  10 
817;  Foster  T.  Bosh  ft  Co.,  104  Ala.  C 
South.  625. 

The  first  and  second  assignments  ol 
relate  to  the  refusal  to  give  diarges  1 
which  raise  the  d^ense  that  there  v 
such  Joint  act  or  purpose  as  to  Justi: 
joining  of  the  two  defendants  In  one  i 
As  before  stated,  the  refusal  of  the  cc 
allow  the  withdrawal  of  the  plea  and ' 
Ing  of  a  demurrer  was  entirely  dlscret 
with  the  coort;  the  reason  being  th 
plea  of  the  geninal  Issne  admitted  th 
guacy  of  the  complaint  "as  a  chaqie  o: 
tort  against  than,  omfesslng.  In  other 
that  U  the  separate  negllgaace  and  1 
Jury  diarged  were  proved  they  were  ; 
answerable  in  damages,"  u  well  as  sev 
Richmond  ft  Danville  Railroad  Co.  t.  < 
wood,  99  Ala.  Ml.  14  Sonth.  I 
filed  the  plea,  carrying  with  It  siKh  adm 
the  dtfendant  could  not  £laim  It  as  a 
that  It  be  allowed  to  withdraw  the  pl< 
file  a  demurrer,  thou^  title  court  could 
saw  proper  to  do  so,  allow  such  withd 
Ah  the  record  stands,  then,  the  defi 
must  abide  1^  the  conseouences  of  Iti 
and  could  not  test  the  question  of  Jol 
bill^  by  the  charges  requeii^ted. 

It  may  be  said,  also,  that  as  the  find 
the  jnry  was  in  effect  that  the  api 
was  the  atilj  patf  liable  for  the  n^l: 
the  failure  to  instruct  as  to  Joint  n^l 
could  not  Injure  It  This  coort  has  al 
ognlzed  the  propriety  of  a  verdict  t 
one,  and  not  against  the  other,  In  a  ca 
this.  Richmond  ft  Danville  Railroad 
Greenwood,  supra. 

The  newly  discovered  evidence  claii 
the  application  for  a  new  trial  was  : 
cumulative,  and  the  court  wQl  not  be 
in  error  for  refusing  It 

The  Judgment  of  the  court  Is  affirmei 

Affirmed. 

AKDBRSON,   McCLELLAN,  and 

FIELD,  JJ.,  concur. 
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MEMORANDUM  DECISIONS. 


ABRAHAM  T.  CBENSHAW.  (Supreme 
Court  of  Alabama.  Dec.  16,  1909.)  Appeal 
from  Circuit  Court,  Montgomery  County ;  W. 
W.  Pearson,  Judge.  Ray  Rushton,  for  appel* 
lant.    Lw  A.  Sanderson,  for  appellee. 

PER  CURIAM.  Affirmed  for  vant  of  asBign- 
ment  of  errors. 

BBAI/L  et  al.  v.  McCLBNDON.  (Supreme 
Ooaft  of  Alaibama.  I>ec.  16,  1909.)  Appeal 
from  Chancery  Court,  Russell  County;  L.  D. 
Gardner,  Chancellor. 

PKR  CURIAM.   Affirmed  on  certificate. 

Ex  parte  CAWHORN.  (Supreme  Court  of 
Alabama.  Jane  10,  1909.)  Petition  In  the  Su- 
preme Court  to  require  B.  H.  Lewis.  3n6ge  of 
the  Andalusia  City  Court  to  certify  his  in- 
competency to  hear  and  determine  a  certain 
cause  pending  therein.  A.  R.  Powell  and  A.  W. 
Whaiey,  for  petitioner.  W.  O.  Mulkey,  for 
respondent. 

PER  CURIAM.  Dismissed  tot  want  of  ptoae* 
cntlon. 


CENTRAL  or  GBOROIA  RY.  CO.  v. 
SIMS.  (Supreme  Court  of  Alabama.  Dec.  1«. 
1909.)  Appeal  from  Chancery  Court.  Russell 
County ;  A.  A.  Evans,  Chancellor. 

PER  CURIAM.  Affirmed  <m  certificate. 


HALSELL  et  al.  v.  BARNES.  (Supreme 
Court  of  Alabama.  Nov.  24.  1909.)  Appeal 
from  Circuit  Court,  Sumter  County:  Samuel 
H,  Sprott,  Judge.  James  A.  Mitchell,  for  ap- 
pellants. C.  J.  Brockaway  and  A.  S.  Van  De- 
graaf,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


HENDERSON  et  al.  v.  ALLEN.  (Supreme 
Court  of  Alsibama.  June  8, 1909.)  Appeal  from 
Chancery  Court,  Coffee  County;  J.  A.  Camley, 
Special  Chancellor.  M.  Sollle,  for  appellants. 
J.  F.  Sollie,  for  appellee. 

DOWDELIj,  C.  J.  The  question  presented  is 
purely  one  of  fact.  A  careful  consideratim  of 
the  evidence  fails  to  disclose  the  charge  of 
fraud  alleged  as  a  reason  for  ref(»mlag  the  for- 
mer decree.  The  action  of  the  trial  court  in  dis- 
missing the  bill  was  wit4ioat  error.  Affirmed. 

SIMPSON,  DENSON,  and  MAYFIELD,  JJ., 
concur. 


HENRY  T.  FROHLICHSTBIN.  (Supreme 
Court  of  Alabama.  Nov.  9,  1900.)  Appeal  from 
Circuit  Court,  Mobile  County;  Samuel  B. 
Browne,  Judge.  Ervin  &  McAleer,  for  appel- 
lant.   Gregory  L.  &  H.  T.  Smith,  for  appellee. 

PER  CURIAM.  A  motion  to  esUblish  bill 
of  exceptions  having  been  heretofore  denied,  the 
appeal  ia  dismissed  for  want  of  prosecution. 


LINDSBT  V.  LINDSEY.  (Supreme  Court  of 
Alatwma.  June  18,  1909.)  Appeal  from  Chan- 
cery Court,  Choctaw  County ;  Thomas  H.  Smith, 
Chancellor.    W.  F.  Glover  and  Tyson,  Wilson 


&  Martin,  for  appellant  Ganter  &  Gunter,  for 
appellee. 

PER  CURIAM.  Appeal  dismissed  oil  motioc 
of  appellee. 


ODOM  T.  ATLANTIC  COAST  LINE  RT. 
(Supreme  Court  of  Alabama.  Dec.  16,  19(JS.> 
Appeal  from  City  Court  of  Montgomery ;  Wil- 
liam H.  Thomas,  Judge.  W.  R.  Brassel  and 
W.  B.  Andrew,  for  appellant.  A.  H.  Arrington 
and  John  R.  Tyson,  for  appellee. 

PER  CURIAM.  Affirmed  for  want  of  asrisD- 
ment  ot  errors. 


PIERCE  et  al.  v.  HAAS.  (Supreme  Court  of 
Alabama.  June  30,  1909.)  Appeal  from  Pro- 
bate Court  Mobile  County;  Price  Williama. 
Jodge.  Action  between  Annie  Pierce  and  othtrs 
and  George  R.  Haas,  aa  administrator,  etc. 
From  the  judgment,  said  Pierce  and  others  ap- 
peal. Appeal  dismissed.  Gregory  L.  &  H.  T. 
Smith,  for  anpellanta.  Pillans,  Haaaw  St  Fil- 
lans  and  William  Cowley,  for  appellee. 

PER  CURIAM.  Appeal  diamisaed  by  appel- 
lant. 


ROGERS  T.  MOBILE  AUTO  CO.  (Supreme 
Court  of  Alabama.  Nov.  11,  1909.)  Appeal 
from  Law  and  Equity  Court.  Mobile  County: 
SafFold  Bemey,  Judge.  Inge  &  Armbrecht.  for 
appellant.    Elliott  G.  Rickarby,  for  appellee. 

PER  CURIAM.  Assumpsit  by  Mobile  Auto 
Company  against  H.  Ross  Rogen.  Afflnned  for 
want  of  assignment  of  errors. 


SMITH  V.  MOON.  (Supreme  Court  of  Ala- 
bama. Noy.  25.  1009.)  Appeal  from  Tjaw  and 
Equity  Court  Lee  County;  A.  G.  Bametl. 
Judge. 

PER  CURIAM.   Affirmed  on  cerdfleate. 


SMITH -T.  SOUTHERN  LIME  A  CEMENT 
CO.  (Stipreme  Court  of  Alabama.  Dec  16. 
1909.)  Appeal  from  City  Court  of  Mmtgom- 
ery;  William  H.  Thomas,  Judge.  D.  H.  Seay. 
for  appellant.   J.  Stemfeld,  for  appellee. 

PEH  CURIAM.  Affirmed  for  want  of  assign- 
ment of  erton. 


SOUTHERN  BY,  CO.  v.  HOLMAN.  (Su- 
preme Court  of  Alabama.  Nov.  IS,  1909l)  Ap- 
peal from  C%ancery  Court  Sumter  County; 
Thomas  H.  Smith,  Cbancellor.  Weatherly  ft 
Stokely  and  James  A.  Mitchell,  for  appelumt 
Patton  &  Patton,  for  appellee. 

PER  CURIAM.  IMBmiBsad  by  agKement  ot 
parties  on  file. 


STATE  ex  rd.  HERVBT  T.  WILLIAMS, 
Jodge  of  Probate.  (Supreme  Court  of  Alabama. 
June  80,  1909.  Rehearing  I>enied  Dec.  IC, 
1900.)  Appeal  from  Circuit  Court  Motnle  Coun- 
ty ;  Samuel  B.  Browne,  Judge.  Lealte  Hall  and 
F,  O.  Hoffman,  for  appellant  NIdiolaa  E 
Stallworth,  for  appellee. 

PER  CURIAM.  Affirmed  for  want  of  usign- 
meat  of  errors. 
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(Supreme  Court  of  Alabama.    Nor.  25,  1900^ 
Appeal  from  Citjr  Goart  of  Birmingham;  C  0. 
Nesmitb,  Judge. 
PER  CURIAM.  AlBrmed  on  certificate. 


BOYBIT  T.  BOTETT.  (Supreme  Court  of 
Florida.  April  27,  1000.)  Id  Banc.  Appeal 
from  Circuit  Court,  Santa  Rosa  County ;  J. 
Emmet  Wolfe,  Judge.  T.  F.  West,  for  appel- 
lee.   

PER  OUHIAM.  The  bill  in  this  case  vas 
filed  bj  the  appellee  against  the  appellant' 
There  waa  decree  for  the  compleiDant.  and  the 
defendant  ajqwaled.  Appeal  aismiaMd  <m  mo- 
ti<n  of  eounael  for  appellee. 


IVALBHBERTE  et  al.      MALONG.  (Su- 

Breme  Court  of  Florida.    Oct.  20,  1908.)  In 
anc  Petition  for  prohibition.   Reeves  &  Wat- 
!<on.  for  petitiooers. 

PER  CnRIAM.  Original  proceeding  by  pe- 
tition for  prohibition  filed  by  petitioners  and  ois- 
mi«ed  on  prscipe  of  attonieya  for  petitioners. 


FAULKNER  et  al.  v.  TATLOE  (X)nNTT 
STATE  BANE.  (Supreme  Court  of  Florida. 
May  18.  1909.)  In  Banc.  Error  to  Circuit 
Coiut,  Tvlw  County;  Bascom  H.  Palmer, 
Judge.  W.  B.  Davis,  fbr  defendant  In  error. 

PER  CURIAM.  This  action  was  brouclit  by 
tbe  defendant  in  error  against  the  plaintiffs  in 
error.  There  vas  judgment  for  too  piaintiff, 
and  tbe  defendants  take  writ  of  error.  Writ  of 
errcHT  diuniaaed  on  motion  of  counsel  for  tlie  de- 
fendant In  erra. 


HAMPTON  et  al.  v.  FIRST  NAT.  BANK 
OP  PERRY.  (Supreme  Court  of  Florida. 
May  18.  1909.)  la  Banc.  Error  to  Circuit 
Court,  Taylor  County ;  Bascom  H.  Palmer, 
Judge.    W.  B.  Davis,  for  defendant  in  error. 

FEIR  GnRIA>L  This  action  was  brought  by 
the  defendant  in  error  against  the  plaintlffa  in 
erroK   Thers  was  judgment  for  tihe  plaintiif, 


error  dismissed  on  motion  of  counsel  for  the 
defendant  In  error. 


PBOUT  et  al,  t.  DADE  COUNTT  SBX:!UR- 
ITT  00.  (Supreme  Court  of  Florida.  May  7, 
1909.)  In  Banc.  Appeal  from  Circuit  Court, 
Dade  County ;  Minor  S.  Jones,  Judge.  Geo»  A. 
Worl^,  for  appellants. 

PER  CURIAM.  The  bill  in  tUs  cause  was 
filed  by  the  appellee  against  the  appellants. 
There  "was  decree  for  the  complainant,  and  tbe 
defendants  appealed.  Appeal  dismissed  on  mo- 
tion of  counsel  for  appeUanti.  Sc^  alsc^  66  Fla. 
816.  47  Boath.  12. 


SI/I6H  et  al.  v.  MASTERS.  (Supreme  Court 
of  Florida.  April  20.  1009.)  Id  Banc.  Error 
to  Circuit  Court,  St.  Johns  County;  Rhydon  M. 
Call,  Judge.  M.  C.  Jordan,  for  plaintiffs  in  er- 
ror. 

PER  CURIAM.  This  action  was  brouglit  by 
the  defendant  in  error  against  tiie  plainnlEs  In 
error.  There  was  judoment  for  tne  plaintiff, 
and  the  defendants  took  writ  of  error.  Writ 
of  error  dismissed  on  motion  of  connsd  tor 
plaintiffs  in  error. 


SMITH  T.  SMITH.  (Supreme  Court  of 
Florida.  May  4,  1909.)  In  Banc.  Appeal  from 
Circuit  Court,  De  Soto  County  ;  Joseph  B.  Wall, 
Judge.  Treadwell  &  Treadwell,  SpaAman  ft 
Carter,  and  Wail  ft  McKay,  for  appellee. 

PER  CURIAM.  The  bill  in  this  case  was  fil- 
ed by  the  appellant  agaiuBt  the  appellee.  There 
was  decree  for  the  defendant,  and  tbe  complain- 
ant appealed.  Appeal  dismissed  on  motion  of 
counsel  for  appellee. 


STATE  ex  rel.  ECLIS  v.  ATLANTIC 
COAST  LINE  R.  00.  (Supreme  Court  of  Flo- 
rida. Oct.  6,  1908.)  In  Banc.  Mandamus.  W. 
H.  Ellis,  Atty.  Gen.,  for  relator.  W.  E.  Kay 
and  Sparkman  &  Carter,  for  respimdent. 

PER  CURIAM.  This  proceeding  was  insti- 
tuted in  the  Supreme  Court  by  the  Attorney 
General  of  the  state  of  Florida  and  dismlBsed 
on  his  motion. 
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ABANDONMENT. 

Of  hnsband  or  wife,  see  Husband  and  Wife,  SI 
305-313. 

Of  husband  or  wife,  ground  tor  divorce,  see  Di- 
vorce, I  37. 

S  4.  Mere  silence  does  uot  bring  about  the 
loss  of  title  to  real  estate  except  in  connection 
with  presoriptioDs  established  tnr  law.— Fearce 
T.  Ford  (La.)  771. 

ABATEMENT. 

Of  obstruction  of  highway,  see  Highways,  j  158. 
Of  obstruction  of  street,  see  Municipal  Corpo- 
rations, 8 

Of  tax  by  courts,  see  Taxation,  8  499. 

ABATEMENT  AND  REVIVAL 

Election  of  remedy,  see  Election  of  Remedies. 

IT.  TRANSFER  OB  DEVOLUTION  OF 
TITLE,  BIGHT,  INTEBE8T,  OB 
LIABILITY. 

I  45.  Where,  pending  an  appeal  in  an  ac- 
tion to  restrain  a  city  from  enteriug  into  a 
parinft  coutract,  tbe  saccession  of  plaintiff, 
who  died  before  answer,  was  closed,  and  the 
property  turned  over  to  his  heirt  and  his  ex- 
ecutor, who  had  t>een  made  a  party  to  the 
suit,  diacliarRed,  JiHd,  that  the  suit  was  uot 
abated  by  the  executor's  discharge.— Gurley  v. 
City  of  New  Orleans  (La.)  411. 

V.  DEATH  OF  PABTT  AND  BETITAX. 
OF  ACTION. 

(A)  Abatement  or  8arvlT«I  of  AetloB. 

J 52.  A  suit  by  an  abutting  owner  to  en- 
.  n  a  city  from  entering  into  a  paving  cou- 
tract held  not  purely  personal  so  as  to  abate 
with  his  death. — Ourley  v.  City  of  New  Or* 
leans  (La.)  411. 

TL  WAIVEB  OF  OBOUNDS  OF  ABATE- 
MENT AND  TIME  AND  MANNER 
OF  PLEADING  IN  GENERAL. 

i  84.  The  question  whether  n  suit  has  or 
has  not  abated  is  waived  by  Qllng  an  exception 
of  no  cause  of  action. — Gurley  v.  City  of  New 
Orleans  (La.)  411. 

ABDUCTION. 

See  Seduction. 

ABSENCE. 

Of  accused  from  trial  in  geueral,  see  Criminal 
Law,  S  636. 

Of  husband  or  wife,  ground  for  diTorce,  see  Di- 
vorce, 8  37. 

Of  witness,  ground  for  admission  of  evidence 
given  at  former  trial  or  in  other  proceeding, 
see  Criminal  Law.  f  543. 

Of  witness  or  evidence,  ground  for  continuance, 
see  Criminal  Law,  504-096. 


ABSTRACT  INSTRUCTIONS. 

See  Trial,  8  248. 

ABUSIVE  UNGUAGE. 

Br  counsel  in  argument  to  Jnrr,  see  Criminal 
Law,  {  724. 

To  passengers  by  carrier's  employes,  fellow  pas- 
sengers, and  other  persons,  see  Carriers,  S  283. 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  Eminent  Do- 
main, 8  84. 

Liabilities  to  assessments  for  public  improve- 
ments, see  Manicipal  Corporations,  88  407- 
44(J. 

Bights  in  streets  and  highways  in  general,  see 
Municipal  Corporations,  g  671. 

ACCEPTANCE. 

Of  deed,  see  Deeds,  8  200. 

Of  goods  delivered  to  carrier  for  transportation, 

see  Carriers,  8  40. 
Of  insurance  policy,  see  Insurance,  §  13G. 
Of  performance  of  contract,  see  Contracts,  | 

804. 

ACCESSORIES. 

Acts  and  declarations  of  conspirators  and  co- 
defendants  as  evidence,  see  Criminal  Law,  ( 
424. 

Testimony  of  accomplices,  see  Criminal  Law,  | 
511. 

ACCOMPLICES. 

Testimony,  see  Criminal  Law,  8  511* 

ACCORD  AND  SATISFACTION. 

See  Payment;  Beleasa 

ACCOUNT. 

See  Account,  Action  on :  Account  Stated. 
Accxmnting  by  principal  or  agent,  see  Principal 

and  Agent,  8  78. 
Books  of  account  as  evidence,  see  Evidence,  fi 

354. 

n.  PB0CEEDINO8  AND  BELIEF. 

I  17.  A  bill  for  an  accounting  held  to  state 
a  cause  of  action  within  the  Jurisdiction  of  eq- 
uity.—Phillips  T.  Birmingham  Industrial  Co. 
(Ala.)  77. 

ACCOUNT,  ACTION  ON. 

Admissibility  and  effect  of  accounts  and  books 
of  account  as  evidence,  see  Evidence,  §  3.%4. 

Effect  of  stating  and  settling  accounts,  and  ac- 
tions on  accounts  stated,  see  Account  Stated. 

Recitals  as  to  verification  of  account  in  default 
judgment,  see  Judgment,  8  130. 

8  7.  In  an  action  on  an  account,  evideno 
held  to  establish  defendant's  inde'>tpdness  to  the 
amount  of  plaintiff's  demand.— Grigsby  Const. 
Co.  v.  Colly  (La.)  855. 


For  cases  fn  Dec.  Dig.  it  Amar.  Digs.  1907  to  date  ft  Indexes  see  lama  topic  A  ssctlon  (fi)  NUMBCR 
60  80.-66  (1041) 
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ACCOUNT  RENDER. 

Operation  and  effect  ot  account  rendered,  see 
Accoont  Stated. 

ACCOUNT  STATED. 

Actions  on  accounts  as  sncb,  see  Account,  Ac- 
tion on. 

Proceedings  in  acti(»ift  of  a88nmi>rit,  see  As- 

Bumpsit,  Action  of. 
Proceedings  to  compel  accounting,  see  Account. 

i  1.  Essentials  ot  an  account  stated. — Jasper 
Trust  Co.  T.  Lampkin  (Ala.)  337. 

S  3.  Money  paid  at  the  time  of  stating  an 
account  could  not  be  a  part  of  the  subject  ot 
an  account  stated,  as  the  basis  of  recovery  on 
an  account  stated  is  a  promise  to  pay  money. 
—Jasper  Trust  Co.  v.  Lampkin  (Ala.)  337. 

8  7.  A  payment  on  an  account  aCter'  It  has 
become  stated  does  not  operate  to  denude  it  of 
that  character.— PoUak  t.  Gunter  &  Ganter 
<AlaO  155. 

ACCRETION. 

Rights  and  liabilities  of  life  tenants  as  to  accre- 
tions to  property,  see  Life  Estates,  f  15. 

ACCRUAL 

Of  liability  on  bonds  or  undertaking  in  judi- 
cial prooeedin^s,  see  lajuoction,  S 

Of  right  of  action  or  defense  as  affecting  limi- 
tation, see  Limitation  of  Actions,  fi§  40,  55. 

ACCUSATION. 

Of  crime,  indictment  or  information,  see  Indict- 
ment and  Information. 

Of  crime,  preliminary  complaint  or  affidavit, 
Bee  Criminal  Law,  f  211. 

ACKNOWLEDGMENT. 

Of  indebtedness  as  suspending  limitations  or 
revivine  debt  ttarred,  see  Liioitation  of  Ac- 
tions, f  140. 

Operation  and  effect  of  admissions  as  evidence, 
see  Evidence,  SS  213-258. 

I.  NATURE  AND  NS0ES8XTT. 

Defectively  acknowledged  deed  as  color  of  title, 
see  Adverse  Possession,  8  71. 

m.  OFEBATION  AND  EFFECT. 

§  55.  The  certificate  of  a  notary  is  presump- 
tive evidence,  and  cannot  be  contradicted ;  nor 
can  the  acknowledjnnent  itself  be  contradicted. 
—Martin  t.  Evans  (Ala.)  997. 

ACTION. 

Abatement,  see  .Abatement  and  Revival. 
Accrual,  as  affecting  limitations,  see  Limitation 

of  Actions,  88  46,  55. 
Assignment  of  choses  in  action,  see  Assignments, 

8  24. 

Bar  by  former  adjudication,  see  Judgment,  88 

.T40-584. 

Constitutional  guaranties  of  remedies,  see  Con- 
stitutional Law,  88  327,  320. 

Pamages  recoverable,  see  Damages. 

Klefition  of  remedy,  see  Election  of  Remedies. 

Jurisdiction  of  courts,  see  Courts. 

Limitation  by  statutes,  see  Limitation  of  Ac- 
tions. 

IVnal  and  qui  tarn  actions,  see  Penalties,  8  40. 
Itipht  to  trial  by  jury,  see  Jury.  88  10-28. 
Survival,  see  Abatement  and  Revival,  8  52. 


A.cttont  hetwem  partiea  in  partieuJ^r  rtlutiotu. 
See  Attorney  and  Client,  |  167 ;  Landlord  and 

Tenant  81  48,  231 ;  Master  and  Serrant,  H 

296-206. 

Bailor  and  bailee,  see  Bailment,  f  81. 

Corporate  cheers  or  agents  and  stockholders, 
see  Corporations,  I  S20. 

Co-tenants,  see  Paxtltion.  88  10-100. 

Mortgagor  and  mortgagee,  see  Chattel  Mort- 
gages, 8  172 ;  Mortnges,  |  800. 

Principal  and  agent  in  general,  see  Principal 
and  Agent,  8  78. 

Principal  and  broker,  see  Brokers,  88  82,  85. 

Actiona   by  or  againat  particular  cicttet  of 
pertoiu. 

See  Carriers,  §8  76,  103,  275,  277,  314-321.  347: 
Corporations,  88  5(6-522,  672 ;  Executors  and 
Administrators,  88  423-154:  Infants,  I8  03. 
94 ;  Landlord  and  Tenant,  «  48,  231 ;  Master 
and  Servant,  88  256-295,  328,  332,  341 ;  Ma- 
nicipal  Corporations,  88  816,  90S :  Partnership, 
8  213 ;  Railroads,  88  114,  207.  344-351,  304. 
396.  439-446,  47S-%4;  Street  Bailnwds.  88 
110-118. 

Attorneys,  see  Attorney  and  Client,  8  167. 
Electric  light  or  power  companies,  see  Ellectric- 

ity^  §  19. 

Foreign  coiporations,  see  Corporations.  8  672. 

Heirs  or  distributees,  see  Descent  and  Distri- 
bution, S  00. 

Insurance  cnnpanies,  see  Insurance,  81  815-S26. 

Life  tenants,  see  Life  Estates,  8  28. 

Mortgagors  or  mortgagees,  see  Chattel  Mort- 
gages, 88  172,  177 ;  Mortgages,  8  390. 

Officers  and  agents  of  corporations  in  general, 
see  Ooiporations,  8  320. 

Seller  of  goods  on  condition,  see  Sales,  8  480. 

Stockholders,  see  Corporations,  8  320. 

Sureties  on  bail  bonds  or  undertakiogs,  see 
Bail.  8  00. 

Sureties  on  bonds  of  public  offlcen,  see  Sher- 
iffs and  Constables.  |  171. 

Taxpayers,  see  Municipal  Corporations.  8  003. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  88  20,  28,  60-74. 

Action*  relatinff  to  particular  tpcotct  o/  prop- 
erty or  ettatea. 
See  Life  Estates,  S  28. 

Demised  nremises,  see  Landlord  and  Tenant, 
88  48,  231. 

Mortgaged  property,  see  Chattel  Mortgages,  88 
172,  177 ;  Mortgages,  8  390. 

Parftcwior  cauaea  or  grounds  of  action. 

See  Account  Stated  ;  Assault  and  Battery.  8  34 : 
Bailment,  8  31;  Bills  and  Notes,  88  475-£M: 
Conspiracy,  |8  19,  21 ;  False  Imprisonment,  U 
27,  30;  Forcible  Entry  and  Detainer,  H  0- 
34 ;  Fraud,  |  49 ;  Fraudulent  Conveyances;  18 
206-299;  Insurance,  Jf  024-«65,  815-S2(J: 
Libel  and  Slander,  8  80 :  Money  Lent ;  Torts. 
8  26 ;  Trespass,  88  27-68. 

Appropriation  of  property  for  public  me,  see 
Eminent  Domain.  88  2.4,  281. 

Bail  bonds,  see  Bail,  g  90. 

Bonds  in  general,  see  Bonds,  88  122-142. 

Bonds  of  public  officers,  see  Sheriffs  and  Con- 
stables, 8  171. 

Bonds  to  keep  the  peace,  see  Breach  of  the 
Peace,  88  20,  21. 

Breach  of  contract,  see  Contracts.  8  346. 

Breach  of  contract  for  carriage  of  passenger, 
see  Carriers,  §8  275.  277. 

Breach  of  contract  of  lease,  see  Landlord  and 
Tenant,  8  48. 

Breach  of  contract  of  sale,  see  Rales,  8  417. 

Breach  of  covenant,  see  Covenants,  8  130. 

Cloud  on  title,  see  Quieting  Title. 

Compensation  of  attorneys,  see  Attorney  and 
Client,  8  167- 

Compnsation  of  broker,  see  Brokers.  8S  82,  So. 

Conditional  contract  of  sale,  see  Sales,  %  480l 

Conversion  of  or  injury  to  mortgaged  property, 
see  Chattel  Mortgages,  8  177. 
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see  Master  and  Servant,  {  341. 
Deceit,  flee  Fraud,  {  49. 

Delay  io  truisportation  or  deliveiy  ot  gooda, 
see  Garriera,  {  103. 

Failnre  or  refusal  to  furnish  telegraph  or  tele- 
phone service,  see  Telegraphs  and  Telephones, 
I  28. 

Injuri^at  railroad  cros^ga,  see  Railroads,  H 

Iu^g«^  ^^rvanta,  see  Maater  and  Serrant, 

Injuries  from  acddents  to  train*,  see  Bailnwds, 
1297. 

Injuries  from  conatmctlon  or  maintenance  of 
railroad,  see  Ballroads,  |  114. 

Injaries  from  defects  or  obstructions  in  streets, 
see  Municipal  Corporations,  §  810. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  Railroads,  K  478-484. 

Injaries  to  animals  on  or  near  railroad  tradu, 
see  Railroads,  SS  439-446. 

Iiguriei  to  passengers,  see  CanierB,  U  814-321, 

Injuries  to  persons  on  or  near  railroad  tracks, 

see  Railroads,  Sf  3d4,  39C. 
Injuries  to  persons  on  or  near  street  railroad 

tracks,  see  Street  Railroads,  H  11&-118. 
Injuries  to  servants,  see  Master  and  Servant, 

(i  256-295. 
Insurance  |)remlums,  see  Insurauce,  f  188. 
Negligence  in  general,  see  Negligence,  {S  117- 

1S9. 

Negligence  In  operation  of  railroad,  see  Rail- 
roads. »  297,  344-351,  394,  396,  439-446, 
478-484. 

Negligence  in  operation  of  street  railroad,  see 

Street  Railroads,  8}  110-118. 
Negligence  in  production  or  use  ot  electricity, 

see  Electricity,  |  19. 
Neftligence  of  master,  see  Master  and  Servant, 

%i  250-203. 

Negligence  or  default  in  transmission  or  deliv- 
ery of  telegraph  or  telephone  mesHage,  see 
Telegraphs  and  Telephones,  |8  60-74. 

Negligence  or  misconduct  of  servant,  see  Master 
and  Servant,  H  328,  332. 

Negligent  or  wrongful  use  of  street,  see  Munici- 
pal Corporations,  {  706. 

Obstruction  In  hlgbw^,  see  Hl^ways,  X  158. 

Obfitmction  of  street,  see  Municipal  Corpora- 
tions,  §  698. 

Purchase  money  on  sale  of  goods,  see  Sales,  Sfi 
3.>4-3G4. 

Purchase  money  on  sale  of  land,  see  Vendor 
and  Purchaser,  S  303. 

Recovery  of  poasession  of  land  by  vendor,  see 
Vendor  and  Purchaser,  {  299. 

Recovery  of  possession  of  mortgaged  property, 
see  Chattel  Mortgages,  |  172. 

Rent,  see  Landlord  and  Tenant.  S  231. 

Services,  and  materials  furnished  incident  there- 
to, see  Work  and  Latwr. 

Usurious  contract,  see  Usury,  S  103. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Convenlon,  H  22-60. 

Particular  forma  of  action. 

See  Accoont,  Action  on:  Assumpsit,  Action  of; 
Detinue:  Ejectment;  Forcible  Entry  and  De- 
tainer, if  9-34:  Quieting  Title:  Real  Actions  ; 
Trespass  H  27-68 ;  Trover  and  Convexslon. 

Petitory  actions,  see  RenI  Actions,  g  8. 

Particular  forma  of  tpccial  relief. 

See  Divorce ;  Injunction ;  Mandamus ;  Partition. 
SI  19-109;  Prohibition;  Quo  Warranto;  Spe- 
cific Performance. 

Abatement  of  tax,  see  Taxation,  S  499. 

Accounting,  see  Account. 

Accounting  by  agent,  see  Principal  and  Agent, 
I  78. 

Cancellation  of  Instrument,  see  Cancellation  of 

Instruments. 
Confirmation  or  trial  of  tax  title,  see  Taxation, 

i  805. 


see  Taxation,  H  486-499. 

Enforcement  ct  penalty  in  general,  aae  Penal- 
ties, S  40.  , 

Enforcement  of  regulations  in  respect  to  inter- 
state transportation,  see  Carriers,  {  18. 

Enforcement  <^  taxes,  see  Taxation,  {  623. 

Establishment  and  protection  ot  easement,  see 
Easements,  S  61. 

Foreclosure  of  mortgage^  see  Mortgages,  f  890. 

Quieting  title,  see  Quieting  Title. 

Reformation-  of  instrument,  see  Reformation  of 
Instruments. 

Removal  of  cloud,  see  Quieting  Title. 

Sale  of  property  of  decedent,  see  Executors  and 
Admimstrators,  H  343,  349. 

Setting  aside  sale  ot  public  land,  see  Public 
Lands,  |  It^ 

Setting  aside  ttansfert  in  fraud  of  creditors  or 
Bubseourat  paTchasers  In  general,  see  Fraudu- 
lent Conveyances,  IS  206-299. 

Particular  proceedinga  in  actiona. 
See  Continuance ;  Costs ;  Depositions  ;  Dismissal 
and  Nonsuit'  Evidence;  Execution;  Judg- 
ment: Jury;  Limitation  of  Actions;  Parties; 
Pleading:  Removal  of  Causes;  Stipulations; 
Trial. 

Assessment  of  damage*,  see  Damages,  IS  208, 
216. 

Bin  of  particulars,  see  Pleading,  fi  326. 
Default,  see  Judgment,  H  108-130. 
Offer  of  judgment,  see  Jndgment,  S  82. 
Sales  under  judgment,  order,  or  decree  of  court, 

see  Execution.  S  272. 
Verdict,  see  Trial,  §8  328-349. 

Particular  remediea  in  or  incident  to  actianM, 
See  Attachment ;  Discovery ;  Garnishment :  In- 
junction ;  Receivers ;  Sequestration ;  Set-OS 
and  Connterclalm ;  Tender. 
Grounds  for  and  right  to  damages,  see  Damages, 

S  1. 

Proceedinga  in  eaerciae  of  apecidl  or  limited 
iuritdictiona. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits  in  justices'  courts,  see  Justices  of  the 

Peace,  Sl  64,  75. 

Review  of  proceedinga. 
See  Appeal  and  Brror;  Certiorari;  Exceptions. 
Bin  of;  Justices  of  the  Peace,  S  174;  New 
Trial. 

n.  ITATUKB  AHD  FOBM. 

Of  proceeding,  to  foreclose  mortgages,  see  Mort- 
gages, S  390; 

S  27.  A  complaint  in  an  action  against  a  tel- 
egrairii  company  for  negligence  in  transmitting  a 
message  hem  to  state  a  cause  of  action  in  tort.— 
Western  Union  Tel^raph  Co.  t.  Louisell  (Ala.) 

87. 

S  27.  An  action  against  a  telegraph  com- 
pany for  delay  in  delivering  a  mesaaee  held  not 
necessarUy  ex  contractu.— Western  Union  Tele* 
graph  Co.  v.  Hill  (Ahi.)  248. 

8  27.  An  action  under  Code  1907,  8  6037,  for 
the  statutory  penalty  for  destruction  of  or  in- 
jury to  fruit  trees,  is  for  a  tort.— Wright  v. 
Sample  (Ala.)  268. 

m.  JOINDER,  8FI.ITTINO.  C0N80I.I- 
DATIOM,  AMD  SEVEBAMOE. 

Election  i>etween  causes  of  action,  see  Pleading, 

8  3li9. 

'Indivisibility  of  cause  of  action  for  destmction 
of  Insured  property  on  subrogation  of  Insur- 
ers to  extent  of  payments  made,  see  Insurance, 

8  eoo. 

Presentation  in  lower  court  of  grounds  of  re- 
view as  to  consolidation  of  actions,  see  Appeal 
and  Error,  S  189. 
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I  57.  Two  gntta  between  tbe  same  parties  in- 
Tolving  the  same  issues  held  properly  coosolidat- 
ed,  though  the  consolidation  was  not  expressly 
authorized  by  Code  Praa  art  422.— Union  Gar- 
ment Ca,  I/fmlted,  v.  Xewbnrger  (I^l)  .740. 

TV,  CaMXEKOEMEKT.VJtOWEOVTlOll, 
AHD  TEBMIMATIOH. 

Commencement  within  period  of  limitation,  see 
Limitation  of  Actions,  H  119,  127. 

Stay  oo  appeal  or  writ  of  error,  see  Appeal  and 
Error,  H  460-480. 


ACTS. 


See  Statutes. 


ACTUAL  CONTROVERSY. 

Reqnlsite  to  mandamus,  see  Mandamus,  t  16. 

ADEQUATE  REMEDY  AT  LAW. 

Adequacy  ol  ordinary  remedy  as  affecting  right 
to  prohibition,  see  Prohibition,  S  3. 

ConstitiitioDal  guaranties  of  remedies,  see  Con- 
stitutional Law,  U  327,  329. 

ADJOINING  LANDOWNERS. 

See  Boundaries;  Fences. 
Easements,  see  Easements. 

ADJOURNMENT. 

Of  civil  causes  in  general,  see  Continuance. 
Of  criminal  causes  in  general,  see  Criminal 
Law,  iS  67&-«15. 

ADJUDICATION. 

Decisions  of  courts  in  general,  see  Courts,  SS 

93.  106;  Judgment. 
Opemticm  and  effect  of  former  adjudication,  see 

Judgment,  fii  540-584,  668-715. 

ADMEASUREMENT  QF  DOWER. 

See  Dower,  g  55. 

ADMINISTRATION. 

Of  charity,  see  Charities,  |  43. 

Of  estate  assigned  for  benefit  of  creditors,  see 
Assignments  for  Benefit  of  Creditors,  f  208. 

Of  estate  of  decedent,  see  Executors  ana  Ad- 
ministrators. 

Of  estate  of  insolvent,  see  Insolvency,  S  73. 

Of  public  finances,  see  Counties,  i  154. 

Of  trust  property,  see  Trusts,  {§  203,  243. 

ADMISSIONS. 

See  Stipuladons. 

As  evidence,  see  Evidence,  H  213-2.'i8. 

By  exceptions  to  pleadings,  see  Pleading,  fi  228. 

In  pleadings,  see  Pleading,  U  3U,  129. 

ADOPTION. 

Of  statutes,  see  Statutes,  H  8^-64. 

ADULTERY. 

Evidence  in  civil  actions,  see  Divorce,  |  130. 
Hearsay  evidence,  see  Criminal  Law,  i  420. 

ADVANCEMENTS. 

See  Descent  and  Distribution,  Si  102,  100. 

ADVANCES. 

In  general,  see  Money  Lent. 
Lif>ns  on  crops  for  advances,  see  Agriculture, 
8  12. 


ADVERSE  CLAIM. 

Determination  of  claims  to  real  property,  see 
Quieting  Title. 

ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 
By  co-tenant,  see  Tenancy  In  Common,  {  l-'. 
By  or  under  life  tenant,  see  Life  Estates,  i  S. 
To  lostain  ejectment,  see  Ejectment,  |  IOl 

I.  NATURE  AlTD  REQUISITES. 
(A)  AcQDlMlttoii  of  RlsIitB  lir  PrescrlplloB 

8  4.  Under  the  common  law,  limitations  do 
not  run  against  a  municipality  by  reasoa  of 
mere  adverse  possession,  and  Const.  1890,  §  I<)4, 
is  but  declaratory  of  tbe  commoa-law  rule.— ' 
City  of  Lexington  t.  Hosltins  (Miss.)  561. 

9  7.  Where  the  certificate  or  final  receipt  am! 
title  to  government  land  had  not  been  is.^ned 
10  years  when  ejectment  was  brought,  a  claim 
of  adverse  possession  was  unavailable. — Swift 
T.  Doe  ex  dem.  WiiUams  (Ala.)  123. 

S  II.  The  only  requisite  of  good  faith  or 
motive  in  adverse  possession  is  to  show  that  the 
claimant  actually  mtended  to  claim  the  land  as 
his  own  to  the  absolute  exclusion  of  others,  and 
it  is  not  necessary  that  tbe  claim  of  title  should 
be  honestly  ttelieved  to  be  good.— Roe  v.  Due 
ex  dem.  Tennessee  Coal,  lion  ft  By.  Co.  (Ala.) 
230. 

i  13.   Where  a  iot  has  been  permitted  to  iv- 

main  in  the  uninterrupted  possession  of  anoth'^r 
under  a  deed  translative  of  title  for  over  10 
years,  a  claim  to  the  lot  is  tiarred  by  prescrip> 
tion.~-Tabemacte  Baptist  Church  t.  Green 
(La.)  1. 

<B)  Aetaal  PoBsesalon. 

8  27.  A  plaintiff  by  suing  in  ejectment  admin 
that  defendant  is  then  in  possession  of  tb^ 
premises.— Roe  v.  Doe  ex  dem.  Tennessee  Coal. 
Iron  &  Ky  Co.  (Ala.)  230. 

8  27.  In  trover  for  the  conversion  of  Iocs 
cut  on  land  claimed  by  plaintiff,  evidence  hii 
not  to  show  ;^lsinti£rs  actual  posspRsion  of  tti*" 
land,  nor  to  justify  an  inference  of  genera)  or 
special  property  in  the  logs. — C  W.  ZimmermsB 
Mfg.  Co.  V.  Dunn  (AU.)  900. 

<BI)  Dnrathtn  anA  CoatlanlCr  of  Pomm* 
■Ion. 

I  43.  Privity,  showing  continnltj  ot  adverse 
possession,  may  be  established  by  a  transfer  of 
possession  alone,  without  any  conveyance  or 
agreement— Oliver  T.  Williama  (Ala.)  037. 

(F)  HMtllo  Ckwrmetev  «f  FobsmmIob. 

8  70.  "Color  of  title"  and  "Claim  of  UUf" 
defined. — Roe  v.  Doe  ex  dem.  Tennessee  CoaU 
Iron  &  Ry.  Co.  (Ala.)  230. 

8  71.  The  fact  that  the  aiAnowIedgmeDt  of  a 
deed  was  defective  did  not  render  it  ineffwtual 
as  color  of  title.— Claris  v.  Dunn  (Ala.)  93. 

8  71.  An  absolutely  void  instrument  msy 
be  good  color  of  title.— Roe  v.  Doe  ex  dem.  Ten- 
nessee Coal.  Iron  &  Ry.  Co.  (Ala.)  230. 

8  75.  A  partition  is  merely  declamatory  an! 
not  translative  of  ownership  and  cannot  fu>rv« 
as  a  basis  for  {irescription. — Pearce  t.  Ford 
(La.)  771. 

S  79.  In  trover  for  conversion  of  logs  cut 
on  land  claimed  by  plaintiff  under  a  tax  de^i. 
tbe  tax  deed,  though  void,  held  admissible  in 
evidence.- C.  W.  Zimmerman  Mfg.  Co.  v.  I>naB 

(Ala.)  000. 
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n.  09EKATI0M  AMB  MFFEOT. 

(A)  Exteat  of  Po««eMlon. 

J  100.  One  in  possession  of  land  under  in- 
effectual deed  constitutine  color  of  title  held  to 
have  possession  to  the  described  boundaries.-- 
Clark  T.  Dunn  (Ala.)  03. 

{  100.  Claim  of  title  without  color  may  ripen 
into  title  to  the  land  actually  occupied,  ivbile 
■with  color  it  may  ripen  into  title  not  only  to 
the  land  actually  occupied,  but  may  extend  to 
all  land  described  in  the  color  of  title,  if  that  ac* 
tually  occupied  be  a  part  thereof.— Roe  v.  Doe 
ex  dem.  Tennessee  Coal,  Iron  &  Ry.  Co.  (Ala.) 
230. 

S  100.  Nature  of  color  of  title  as  evidence  of 
adverse  possession,  stated.— Roe  v.  Doe  ex  dem. 
Tennessee  Coal,  Iron  &  By.  Co.  (Ala.)  230. 

5  101.  Elach  40  acres  in  a  conveyance  does 
not  constitute  a  separate  tract,  and  the  fact 
that  a  stranger  claimed  to  own  a  part  of  the 
land  conveyed,  but  not  the  whole,  would  not 
operate  to  make  two  tracts  of  it  so  as  to  affect 
the  question  of  adverse  possession.— Koe  v.  Doe 
ex  dem.  Tennessee  Coal,  Iron  &  Ry.  Co.  (Ala.) 
230. 

i  101.  Fact  that  legal  title  to  parts  of  a  tract 
described  in  a  deed  was  in  others  than  the 
grantor  would  not  prevent  the  grantee's  pos- 
session of  a  part  of  the  tract  from  extending  to 
the  whole  tract  so  as  to  constitute  color  of 
title  thereto,  since  It  la  not  necessary  that  the 
gr'ntor  should  have  title  to  the  whole  or  a 
part  of  the  entire  tract  described  In  order  to 
give  the  grantee  color  of  title  thereto, — Roe  v. 
Doe  ex  dem.  Tennessee  Coal,  Iron  &  Ry,  Co. 
(Ala.)  230. 

i  101.  If  a  grantor  had  legal  title  to  one  of 
several  40's  described  in  the  deed,  the  posses- 
sion of  the  grantee  of  that  40  under  the  deed 
would  not  extend  to  the  other  40'8  so  as  to 
give  him  color  of  title  thereto. — Boe  v.  Doe  ex 
dem'.  Tennessee  Coal,  Iron  &  By.  Co.  (Ala.)  230. 

m.  PI.EADINO,  BVIDEMCE,  TBIAX., 
AND  REVIEW. 

{  313.  On  an  issue  as  to  defendant's  adverse 
possession,  tax  records  showing  payment  of  tax- 
es by  him  were  admissible  in  evidence.— Clark 
V.  Dann  (Ala.)  93. 

AFFIDAVITS. 

See  Depositions. 

Becitals  as  to  verification  of  acconnt  in  judg- 
ment by  default,  see  Judgment,  8  130. 

Validity  of  statute  authorizing  prosecution  by 
affidavit,  see  Indictment  and  Information,  i  2, 

Particular  proceedingt  or  purpose*. 

Allovance  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  %  361. 

Change  of  venue,  see  Criminal  Law,  S  134. 

For  default  judgment,  see  Judgment.  §  128. 

New  trial,  see  Oriminal  Lew,  §8 

Preliminary  affidavit  in  critninal  prosecution, 
see  Criminal  Iavt,  1  211. 

Verification  of  pleading,  see  Pleading,  8fi  201, 


1 1  9.  An  affidavit  must  disclose  the  name  of 
the  officer,  either  the  recitals  in  the  body 
thereof  or  by  his  signature  to  the  jurat.— Sel- 
lers V.  SUte  (Ala.)  340. 

AFFIRMANCE. 

Of  judgment  or  order  in  criminal  prosecutions, 
see  Criminal  Law,  i  1182. 

AFTER-ACQUIRED  TITLE. 

E8t<q>pel  to  assert,  see  Estoppel,  §$  38,  30. 


AGENCY. 

In  general,  see  Prindpal  and  Agent 

AGGRAVATED  ASSAULT. 

See  Assault  and  Battery,  S  54. 

AGREEMENT. 

See  Contracts. 

AGRICULTURAL  SCHOOLS 

Laws  providing  for  taxation  of  prop< 
colored  persona  for  support  ot  scho 
white  persons  only  as  abridgment  of  pi 
and  immunities  of  citisenship,  see  C 
tional  Law,  8  206;  as  denial  of  equal 
tion  of  law,  see  Constitutional  Law,  % 

AGRICULTURE. 

Drainage  of  lands,  see  Drains. 

Nature  of  action  for  penalty  for  destru< 

or  injury  to  fruit  trees,  whether  in  c 

or  tort,  see  Action,  §  27. 

8  12.   Tender  Act  No.  51.  p.  43.  of  ISl 
that  a  notarial  act  to  secure  money  adva 
make  a  crop  must  be  recorded  in  the 
^vileges.— Henry  Lochte  Co,  v.  Lefebvi 

ALCOHOLIC  LIQUORS. 

Regulation  of  manufacture,  use  and  sale, 
toxicating  Liquora. 

ALDERMEN. 

Council  or  other  governing  body  of  mi 
corporation,  see  Municipal  Corporatiot 

ALIENATION. 

Of  married  woman's  separate  property,  s 
band  and  Wife,  8  m 

ALLOWANCE. 

Of  appeal  or  writ  of  error,  see  Appeal  i 

ror.  §S  361,  3(i4. 
Of  bill  of  exceptions,  see  Criminal  Law, 

Exceptions,  Bill  of,  88  38,  39. 

ALMANAC. 

Computation  of  time,  see  Time. 

^  ALTERATION. 

Of  geographical  or  political  divisionB,  sei 
ties,  8  16. 

ALTERATION  OF  INSTRUMEr 

See  Reformation  of  Instruments. 
Payment  of  altered  paper  by  bank,  see 
and  Banking,  jf  148. 

8  5.  Alteration  of  a  note  held  not  to 
Its  legal  effect— Crawford  v.  Simonton 
(Ala.)  1034. 

ALTERNATIVE  JUDGMENT 

In  detinue,  see  Detinue,  §  25. 

ALTERNATIVE  RELIEF. 

See  Specific  Performance,  8  127. 

AMBASSADORS  AND  CONSU 

Exclusive  or  concurrmt  jurisdiction  of 
courts  of  proceedings  against,  see  C( 
480. 


For  cases  lo  Dec.  Dig.  ft  Amer.  Digs.  1907  to  date 
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AMBIGUITIES. 

Parol  or  extriosic  evidence  to  construe  ambig- 
uous InstrumentB,  see  Evidence,  |  450. 

AMENDMENT. 

fn  particular  rem^iet  or  tpeeial  juritdietiont. 
See  Parties,  1 86. 

In  appellate  court,  see  Appeal  and  Error,  |  654. 

Of  particular  act»,  inatrumenta,  or  proceedinga. 

See  Indictment  and  Information,  I  161;  Stat- 
utes, 8§  135-147. 

Aseessmente,  sec  Taxation,  gg  474-490. 

Constitution,  see  Constitutional  Law,  |g  6,  0, 
10. 

Corporate  charter,  see  Corporations,  |g  38,  84. 
Pleading,  see  Equity,  g  273 ;  Pleading,  g§  237- 

Record  in  criminal  prosecutions,  see  Criminal 

Law,  g  990. 
Record  on  appeal  or  writ  of  error,  see  Appeal 

and  Error,  g  654. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Courts,  |  121;  Jus- 
tices of  the  Peace,  g  44. 

ANGUISH. 

Element  of  damages  in  actions  for  neKllKence 
In  transmission  of  message,  see  Telegraphs 
and  Tel^hones,  g  68. 

Element  of  damages  in  general,  see  Damages, 
8  40. 

ANIMALS. 

Fence  laws,  see  Fences. 

Injuries  to  animals  from  operation  of  railroads, 
see  Railroads,  gg  430^446. 

S  45.  In  a  prosecution  for  killing  a  hog  with 
intent  to  steal^  proof  of  actual  stealing  includes 
proof  of  the  intent  to  steal.— State  v.  Brown 
(La.)  813. 

S  45.  Acts  1902.  p.  162,  No.  107.  g  5.  grad- 
ing the  crime  of  larceny,  does  not  affect  and 
repeal  Acts  1870.  Ex.  Sess.,  p.  50,  No.  8,  g  3. 
relating  to  the  killing  of  an  animal,  the  property 
of  another,  with  intent  to  steal. — State  t.  Brown 
(La.)  813. 

g  4f>.  The  oflEense  denounced  by  Acts  1870, 
Ex.  Sess.,  p.  50,  No.  8,  g  3,  Is  the  killing  of  an 
animal  with  intent  to  steal,  and  la  distinct  from 
the  crime  of  larceny.— State  v.  Brown  (La.)  813. 

ANNULMENT. 

Actions  to  annul  written  instruments,  see  Can- 
cellation of  Instruments. 

ANSWER. 

In  general,  see  Pleading,  gg  85-143.  2^. 
To  interrogatories  to  jury,  see  Trial,  |  349. 

APPEAL  AND  ERROR. 

See  Certiorari;  Exceptions,  Bill  of;  New  Trial. 

Appellate  jurisdiction  of  particular  state  courts, 
see  Courts.  Sg  210-224. 

Boards  of  review  of  tax  assessments,  see  Tax- 
ation, I  403. 

Mandamus  to  control  acts  of  court,  judge,  or 
Judicial  officer  in  reference  to  proceedings  for 
review,  see  Mandamus,  g  57. 

Remedy  by  api>eal  or  writ  of  error  as  affecting 
ri^t  to  baoeas  corpus,  see  Habeas  Corpus, 

Remedy  by  appeal  or  writ  of  error  as  affecting 
right  to  mandamus,  see  Maodam-us,  g  4. 

Remedy  by  appeal  or  writ  of  error  as  affecting 
right  to  prohibition,  see  Prohibition,  g  3. 


Revieui  in  partictUar  Hvtt  oetlont. 
On  bonds  to  keep  the  peace,  see  Breach  oi  the 

Peace,  g  21. 

Review  in  apeciat  proeeedinga. 

See  Uabeas  Corpus,  g  113. 

Contempt  proceedings,  see  Contempt,  g  66. 

Reoieto  of  criminal  proaecutiona* 
See  Criminal  Law,  gg  1019-1189. 
By  habeas  corpus,  see  Habeas  Corpus. 
Violations  of  municipal  ordinances,  see  Munici- 
pal Corporations,  g  642. 

Review  of  proceeding*  of  jxtaticea  of  the  peace. 
See  Justices  of  the  Peace,  g  174. 

X.  NATUBB  AHD  FOBM  OF  BEMEDT. 

J 2.  The  defeated  party  In  an  action  for 
Be  imprisonment,  prior  to  the  taking  effect 
of  Code  1907,  had  a  year  in  which  to  appeal.— 
Urar  T.  Strickland  (Ala.)  152, 

n.  NATITBE  AND  OROUHDS  OF  AF- 
PEIXATE  JVBUDIOnOir. 

Criminal  prosecutions,  see  Criminal  Law,  H 
1010,  1020. 

g  21.  The  question  of  a  judgment  which  will 
support  an  appeal  is  jurisdictional  in  the  Su- 

Sreme  Court  and  cannot  be  waived.— Merens  v. 
[artines  (Ala.)  351. 

Xn.  DEOUIOm  BEVIEWABIS. 

Criminal  prosecutions,  see  Criminal  Law,  I 
1023. 

(C)  Amoant  o*  Valae  la  Coatraveny-. 

Affecting  jurisdiction  of  particular  courts,  see 
Courts,  g  224. 

(D)  FiaalltT  of  Deterailaatloa.  ' 

i  66.  Under  Gen.  St.  1906.  g  1601,  wlieiv 
there  is  no  final  judgment  In  a  case  brougiit 
up  by  writ  Of  error.  It  will  be  dismissed. — Pen* 
SBCola  Bank  &  Trust  Co.  v.  National  Bank  of 

St.  Petersburg  (Pla.)  414. 

g  66.  Where  record  fails  to  show  fiual  judg- 
ment, writ  of  error  will  be  dismissed,  undi-r 
Gen.  St  1906,  g  1601.— Louisville  A  N.  R.  Co. 
V.  Berry  (Fla.)  414. 

g  66.  Under  Gen.  St  1906.  gg  1601,  1695.  a 
writ  of  error  lies  only  to  a  final  judgment  In  an 
action  nt  law  or  to  an  order  granting  a  new 
trial.— Blanton  v.  West  Coast  Rj.  Col  (Fla.) 

043. 

g  76.  No  appeal  lies  from  an  order  dismlv- 
ing  an  injunction  on  bond  under  Code  Prac. 
art.  307,  where  it  does  not  appear  that  peti- 
tioners will  suffer  irreparable  injury, — Jeaner- 
ette  Lumber  &  Shingle  Co.  v.  Police  Jury  of 
Parish  of  St.  Martin  (La.)  404;  In  re  Jeaner- 
ette  Lumber  &  Shingle  Co.,  Id. 

g  78.  Petitioners'  allegation  that  they  will 
suffer  irreparable  injury  if  Injunctive  relief  is 
not  granted  is  not  conclusive  of  the  qnestion 
on  an  application  for  an  appeal  from  an  ord<>r 
dissiriviDg  the  injunction  on  bond.— Jeaner*'(ic 
Lumber  &  Sfait^le  Co.  v.  Police  Jury  of  Parish 
of  St  Martin  (La.)  404;  In  le  Jeanerette  Lum- 
ber &  Shingle  Co.,  Id. 

g  78.  Judgment  for  costs  al<Hie,  where  th«> 
action  is  not  dlqooied  of,  held  not  a  final  Judg- 
ment—Blanton  V.  West  Coast  Ry.  Co.  (Fla.) 

945. 

<B)  Nature,  Scope*  aad  Meet  of  Deelalaa. 

g  105.  An  order  overruling  a  motion  to  difi- 
miss  a  bill  for  want  of  jurmiction  appearing 
on  its  face  held  not  to  support  an  appeal.— 
Meyers  v.  Martinez  (Ala.)  3ol. 
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!  122.  An  appeal  cannot  be  taken  from  tb» 
pflLit  of  a  decree  condenmliur  defendant  to  pay 
the  costs.— Deal.  T.  Hodge  (La.)  820. 

§  122.  Where,  in  an  election  contest,  the  de- 
cree condemned  defendant  to  pay  costs,  it  was 
an  integral  part  of  the  judgment  and  could  not 
be  made  the  subject  of  a  separate  partial  ap- 
peal.—Deal  T.  Hodge  (La.)  820. 

<F)  Made  of  Remdltlon,  Form,  aad  Stetry 
of  jadaraBcnt  or  Order* 

f  124.  Presumed  admission  of  Indebtedness 
by  failure'  of  garnishee  to  answer  held  not  a 
confession  of  judgment,  In  such  sense  as  to  de- 
prive garnishee  of  the  rlzht  to  appeal.— H.  L. 
Bain  &  Co.  v.  OUphant  588. 

S  133.  An  entry  following  a  verdict,  and  re- 
citing that  judgment  is  rendered  for  defendant, 
and  tbat  defendant  do  have  his  costs  now  as- 
sessed at,  etc.,  is,  at  most,  an  order  for  entry 
of  judgment  and  an  adjudication  for  costs, 'and 
is  not  a  final  judgment  supporting  a  writ  of  er- 
ror.—Pensacola  Bank  &  Tmst  Co.  y.  National 
Bank  of  Petersburg  (Fla.)  414. 

XV.  BIGHT  OF  REVIEW. 

(A)  Fereonv  Entitled. 

S  150.  Curator  held  to  have  no  appealable  In- 
terest in  a  controversy,  authorising  an  appeal 
from  a  judgment  recogniilngthe  widow  as  heir. 
— Succession  of  King  (La.)  735. 

-v.  PBESBITTATION   Ain>  RESERVA- 
TION IV  LOWER  COURT  OF 
GROUNDS  OF  REVIEW. 

Criminal  prosecutions,  see  Criminal  Law,  88 
1028-1056. 

(A)  lanes  amd  (tneattoBS  tm  I<owev  Comrt. 

Criminal  prosecutions,  see  Criminal  Law,  | 
1028. 

8  171.  A  party  trying  a  causp  on  the  theory 
that  hia  cause  of  action  is  under  the  employer  s 
liability  act  (Code  1007,  S§  3910-3913)  held  not 
entitled  to  urfce  on  appeal  that  the  action  is  un- 
der the  bomidde  statute.— Travis  t.  Sloss-Shef- 
field  Steel  &  Iron  Co.  (Ala.)  108. 

S  172.  Parties  must  confine  themselves  to 
the  points  raised  in  the  lower  court,  and  cannot 
present  new  grounds  In  the  Supreme  Court. — 
Hartford  Fire  Ins.  Co.  v.  Hollis  (Fia.)  985.  . 

8  173.  Parties  must  confine  themselves  to 
the  points  raised  in  the  lower  court,  and  can- 
not present  new  objections  in  the  Supreme 
Court.— Hartford  Fire  Ins.  Co.  v.  HoUis  (Fla.) 
985. 

<B)  ObjMtlona  and  Hotlons^  mrnA  Rwllnsa 

Thereon. 

Criminal  prosecution,  see  CMminal  Law,  88 
1035,  1057.  . 

§  189.  Objection  to  the  transfer  of  a  case  to 
another  division  of  the  civil  district  court  and 
its  consolidation  with  an  action  there  pending 
cannot  be  first  made  on  appeal.— Union  Garment 
Co.,  limited,  t.  Newburger  (La.)  740i 

§  192.  The  Supreme  Court  cannot  consider 
questions  of  pleadings  in  a  justice's  court  as  to 
which  no  objections  were  there  taken.— Central 
of  Georgia  B^.  Co.  v.  Williams  (Ala.)  S28. 

8  193.  The  court  on  appeal  mar  make  orders 
as  to  a  defective  pleading,  though  its  sufficiency 
was  not  presented  for  review.- Prall  v.  Prall 
(Fla.)  86X. 

8  194.  In  reviewing  a  ruling  sustaining  a  de- 
murrer to  a  plea,  the  appellate  court  will  be 
confined  to  the  ground  stated  In  the  demurrer.- 
liartford  Fire  Ins.  Co.  v.  Hollis  (Fla.)  985. 


I  204.  Only  sncfa  objectlona  to  evidence  as 
were  made  in  the  court  below  will  be  c(msidered. 
—Brown  t.  Bowie  (Fla.)  687. 

8  205.  To  put  the  trial  court  In  error  in 
excluding  a  question,  it  must  have  been  sug- 
gested to  the  court  what  it  was  proposed  to 
prove,  and  how  It  wonld  be  relevant  and  compe- 
tent.—Harris  T.  Basden  (Ala.)  321. 

8  216.  A  misleading  charge  cannot  be  com- 

Jilained  of  on  appeal,  where  Its  misleading  ef- 
ect  could  have  been  obviated  by  an  explanatory 
charge,  which  was  not  requested. — Green 
Southern  States  Lumber  Co.  (Ala.)  017. 

§  223.  Objection  that  judgment  was  render- 
ed for  more  tlian  claimed  in  the  complaint  can- 
not be  made  for  the  first  time  on  appeaL — 
Andrews  v.  Burton  (Ala.)  350. 

8  230.  Where  there  was  a  joint  appeal,  and 
erroiB  were  assigned  separately  and  severally, 
and  presumably  before  the  case  was  submitted, 
and  appellee  did  not  object  to  a  severance  in  the 
assignment  without  permission  before  submis- 
sion, he  was  precluded  from  subsequently  ob- 
jecting.— Fies  V.  RoBSer  (Ala.)  287. 

8  231.  Where  some  parts  of  documentary 
evidence  were  admissible,  to  render  ezceptiona 
to  it  available,  the  objection  should  go  to  the 
admission  of  tbe  Improper  parts.— Louisville  St 
N.  B.  Co.  T.  BrittOD  (Ala.)  350. 

f  237.  Where  evidence  was  admitted  on  coun- 
sers  statement  that  its  materiality  would  there- 
after be  shown,  and  this  was  not  done,  and  no 
motion  was  made  in  the  lower  court  to  exclude 
such  evidence,  the  error  cannot  be  reviewed  on 
appeal.— Maddmc  t.  Dunklin  (AlaJ  277. 

8  242.  A  party  cannot  complain  of  the  orer- 
ruling  of  his  motion  to  exclude  all  of  tlie  evi- 
dence of  a  witness,  on  failure  to  invoke  a  rul- 
iug  as  to  some  of  the  objections  to  the  testi- 
mony, or  to  except  when  a  rtlling  was  made. — 
Republic  Iron  &  Steel  Co.  v.  White  (Ala.)  141. 

(O)  B»epilon«> 

Criminal  prosecntioniL  se«  Criminal  Law,  88 

1055,  1056. 

8  250.  Error  in  not  sustaining  objections 
cannot  be  considered  on  appeal,  where  90  ex- 
ceptions are  saved— Climax  Lumber  Go.  v.  Bay 
City  Mach.  Works  (Ala.)  935, 

8  254.  Under  the  *express  provisions  of  Gen. 
St.  1906.  8  1694,  it  is  not  necessaiy  to  take  an 
exception  to  a  Judgment  npon  demurrer. — Hart- 
ford Fire  Ins.  Co.  v.  HoUls  (Fla.)  985. 

VIZ.  BEQUISITBS  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

(A)  Time  of  Tnlclns  Proeeedlns*. 

On  certiorari,  see  Certiorari,  8f  39,  40. 

8  338.  The  right  to  appeal  within  a  year 
from  the  rendition  of  the  judgment,  expressly 
given  by  Code  1S96,  8  430,  held  to  continue  as  to 
a  judgment  rendered  prior  to  Code  1907,  in 
view  of  section  10  thereof,  notwithstanding  sec- 
tion 28t>8.— Montgomery  Moore  Mfg.  Co.  v. 
Leeth  (Ala.)  210. 

8  339.  An  appeal  from  a  decree  on  demurrer, 
taken  more  than  30  days  from  the  rendition  of 
the  decree,  is  not  taken  in  time,  and  the  appeal 
must  be  dismissed.— Underwood  v.  Underwood 
(Ala.)  305. 

8  344.  Since  a  judgment  appointing  a  re- 
ceiver should  be  signed,  the  time  for  an  appeal 
is  not  counted  from  the  day  the  judge  a  mio 
orally  announces  his  appointment.— New  Or- 
leans, Ft  J.  ft  G.  I.  R.  Co,  V.  New  Orieans 
Southern  Ry.  Co.  (La.)  467. 
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(B)  FefitloB   or   Prarcr,   Allowance,  and 

Certlfleate  or  Afltdavit. 

I  361.  A  verbal  application  by  telephone  for 
a  sospensive  appeal  caonot  serve  as  tbe  basis 
of  a  proceeding  in  the  Supreme  Court  to  com- 
pel the  granting  thereof.— Friscoville  Realt; 
Co.  V.  Police  Jury  of  Parish  of  St.  Bernard 
(La.)  590. 

8  361.  Section  4,  Act  No.  159,  p.  314,  of 
lw8,  ptoviding  that  any  person,  who  by  affi- 
davit appeals  to  be  interested  on  giving  bond, 
may  appeal  from  an  order  appointing  a  receiver 
of  a  corporation,  does  not  apply  to  the  parties 
to  a  suit  for  the  appointment  of  a  receiver :  and. 
where  tbe  appeal  is  by  one  of  them,  no  affidavit 
is  necessary.— Semple  t.  Frisco  Land  Co.  (I^a.) 
619. 

§  304.  Where  the  return  day  of  an  appeal 
is  fixed  by  the  judge,  appellant  is  not  respoD* 
Bible  if  a  mistake  be  committed.— New  Orleans, 
Ft.  J.  ft  G.  I.  R.  Co.  V.  New  Orleans  Southern 
Ry.  Co.  (La.)  467. 

(C)  Parncnt  of  Fees  or  Costs,  and  Bond* 

or  Other  Secnrlties. 

Wife  as  surety  on  appeal  bond  for  hnsband,  see 
Husband  and  Wife,  {  87. 

{  883.  Where  the  judgment  appealed  from 
and  thereby  suspended  Is  not  a  Judgment  for 
money,  a  bond  for  costs  suffices.— Succession  of 
Drysdale  (La.)  30. 

CD)  Writ  mt  "Bmw,  Cltatt«»,  or  Rotleo* 

8  405.  A  stipulation  that  the  court  may  ren- 
der judgment  in  vacation  does  not  dispense 
with  citation  of  an  appeal  granted  at  a  subse- 
quent term.— McGaw  v.  O'Bleme  (La.)  819. 

Tin.  EFFECT  OF  TRAKSFER  OF 
CAUSE  OR  PROCEEDINGS 
THEREFOR. 

Criminal  prosecutions,  see  Criminal  Law,  % 
1083. 

(A)  Powem    and    ProeeedlnsB    of  Lower 

Court. 

8  452.  The  trial  court  held  authorized  to  dis- 
regard an  appeal  from  the  sustainiuR  of  a  de- 
murrer to  the  bill  with  leave  to  amend  allowed 
by  the  register  at  a  time  no  appeal  could  be 
talten;— Underwood  v.  Underwood  (Ala.)  305. 

(B)  Jarladlctlon   Aoonlred   Jty  Appellate 

Conrt. 

I  454.  When  an  appeal  is  taken  to  the  Su- 
preme Court,  any  subsequent  disposition  made 
of  the  case  can  only  be  made  witn  its  consent. 
—Sivley  v.  Sivley  (Miss.)  55Z 

I  456.  The  Supreme  Court,  after  obtaining 
jnriftdiction  on  appeal,  will  not  allow  any  dis- 
position of  the  cause  by  the  nominal  parties, 
where  the  equitable  interest  of  third  persons 
will  be  prejuAced.— Sivley  v.  Sivley  (Miss.)  552. 

I  4S6.  An  attorney,  prosecuting  to  judgment 
an  action  for  a  contingent  fee  for  an  insolvent 
client,  held  to  poesess  an  equitable  interest  in 
the  litigation,  and  tbe  Supreme  Court  on  appeal 
will  retain  the  cause  for  hearing  on  its  merits. 
-Sivley  T.  Sivley  (Miss.)  552. 

IZ.  SUPEBSEDEAS  OH  STAT  OF  PBO- 
0EEDIN08. 

Suspensive  appeal  from  order  appointiiur  provi- 
sional custodian  of  aucceaslon  property,  see 
Courts.  8  20a 

8  460.  Where  a  suspensive  appeal  Is  dis- 
misded  for  failure  to  file  bond  in  the  amount 
required,  no  appeal  thereafter  allowed  from  the 
dinmirwal  can  suspend  the  judgment  originally 
appealed  from.— Interstate  Trust  &  Banking 
Co.  V.  Powell  Bros.  &  Sanders  Co.  (La.)  6a5.  j 


I  465.  The  execution  of  an  order  of  seizare 
and  sale  for  a  specific  sum  cannot  be  suspend- 
ed an  appeal  bond  for  costs.— Interstate 
Trust  ft  Banliing  Co.  t.  FoweH  Bros,  ft  Sand- 
ers Co.  (La.)  UU5. 

J  475.  Tbe  district  court  has  jurisdiction, 
8i?bject  to  appeal,  to  inquire  into  tbe  sufficiency 
of  a  suspensive  appeal  Dond.— Benedict  v.  Par- 
ley (La.)  591. 

{  488.  A  temporary  restraining  order  pend- 
ing tbe  bearing  of  a  rule  to  set  aside  an  order 
of  seizure  and  sale  held  to  expire  with  the  rule's 
dismissal  and  cannot  be  kept  alive  by  a  sus- 
pensive appeal  from  the  dismissal. — Interstate 
Trust  &  Banking  Co.  Powell  Bros.  &  Sand- 
ers Co.  (La.)  605. 

fi  489.  Bight  of  possession  of  receiver  ap- 
pointed for  business  corporation  AeW  not  affect- 
ed by  an  appeal  under  Acta  1898,  p.  314,  No. 
\m,  I  4.— Blaise  v.  Security  Brewing  Co.  (La.) 

816. 

3L  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  18  1088-1128. 

(A)  Matters  to  be  Shown  by  Reeord* 

S§  494.  501.  Under  Gen.  Acts  1907,  p.  570.  f 
17,  held^  that  a  judgment  of  the  law  and  equity 
court  01  Mobile  in  a  trial  of  a  law  case  with- 
out a  jury  cannot  be  reviewed,  where  the  bill 
of  exceptions  does  not  contain  the  conclusions 
and  judgment  of  the  court  upon  the  evidence, 
nor  show  any  exception  reserved. — Davis  v. 
Simpson  Coal  Co.  (Ala.)  868. 

(B)  Seope  and  Coatnits  of  Reeord. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  8  lOSa 

8  513.  Pleas  offered  with  motion  to  vacate 
judgment  by  default  which  are  not  filed  should 
be  evidenced  by  a  proper  hill  of  exceptionR.— 
Fidelity  &  Deposit  Co.  of  Maryland  v.  Aultman 
(B'la.)  991. 

9  532.  In  view  of  appeal  bond  on  appeal 
from  justice  to  circuit  court,  held,  the  record 
on  appeal  from  the  circuit  court  did  not  show 
no  judgment  was  rendered  by  the  justice.— An- 
drews T.  Burton  (Ala.)  359. 

8  53&  The  record  of  a  suit  filed  with  a  Su- 
preme Court  clerk  may  by  order  be  annexed 
to.  and  form  a  part  of,  the  appeal  in  another 
case,  where  relating  to  the  same  issues.— Rey- 
nolds v.  Egan  (La.)  689. 

(0>  Heeemlty  of  Mil  of  BxecptioBa,  Goeo* 
or  Statement  of  Faets. 

Making  and  filing  of  bill  of  exceptions,  see  Ex- 
ceptions, BUI  of. 

Review  of  criminal  prosecutions,  see  Criminal 
Lew,  88  1000-1092. 

8  544.  Error  In  refusing  to  permit  a  plea  of 
set-off  to  be  filed  cannot  be  considered  on  ap- 
peal, where  the  court's  action  was  not  shown  by 
bill  of  exceptiona. — Garden  v.  Houston  Bros. 
(Ala.)  lOSa 

8  54.5.  Motions  based  on  matters  de  hon  the 
record  and  matters  In  pais  In  support  of  the  mcv 
tions  should  he  brought  up  on  appeal  by  bill  of 
exceptions.— Fidelity  &  Deposit  Co.  of  Maryland 
V.  Aultman  (Pla.)  991. 

(D)  Contents,  Haklns,  and  Settlement  of 
Caite  or  Statement  of  Pacta. 

8  565.  Under  0)de  1906,  |  797,  notice  of  the 
Sling  of  the  stenographer's  notes  mav  be  given 
to  the  attorneys  personal^  by  <«ie  designated  fur 
that  purpose  by  the  circuit  clerk.— Ilines  v.  Shu- 
maker  (Miss.)  504. 
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I  565.  Under  Code  1006,  S  797,  requiring  a 
notice  of  the  filinc  of  tbe  stenosrapher's  notes 
to  be  given  to  eaen  attorney  or  firm  interested, 
held,  that  notice  to  one  of  a  firm  who  were  ap- 
pellee's attomeya  of  record  waa  BuflBcient,  though 
the  firm  dissolved  after  the  suit  was  begun.— 
Ilioes  T.  Shumaker  (Miss.)  564. 

i  565.  Formal  notice  to  appellee's  counsel  of 
the  filing  of  the  stenographer's  notes,  as  requir- 
ed by  Code  1906.  S  797.  was  nnnecesaary,  where 
his  leading  counsel  had  retained  the  notes  for 
exnminntion  for  more  than  five  days,  and  return- 
ed them  to  the  circuit  clerk  without  correction. 
— nines  V.  Shumaker  (Miss.)  504. 

(F)  Maklnir.    Form,    and    RefintMttea  of 
TranBcrliit  or  Return. 

Liability  of  clerk  of  court  for  penalty  for  fail- 
ure to  make  correct  transcript,  see  Clerks  of 
C«nrts.  I  72. 

$  606.  Rule  26  (Code  1907,  p.  1512).  requir- 
ing a  trsnpcript  of  tbe  record  to  be  prefaced 
by  an  index,  and  also  to  have  marginal  refer- 
cnrea,  should  be  observed. — Green  v.  Bessemer 
Coal,  Iron  &  Land  Co.  (Ala.)  289. 

(O)  A«tlieBtlaa,tl«B  Md  CevUnca.tiov. 

Beview  of  rriminal  proseeatlons,  see  Criminal 
Law.  I  1105. 

<B)  TrftRsmtiisloB.   Filing,    Prlntlns,  and 
Service  of  Coplea. 

S  630.  If  the  court  is  unable  to  review  the 
Jud^iment  appealed  frEim  because  a  material  part 
cE  the  record  has  been  lost,  without  appellant's 
fault,  the  appeal  will  not  be  dismissen.  but  the 
case  will  be  remanded  for  a  new  trial.— Union 
Garment  Co.,  Limited,  v.  Newburger  (La.)  740. 

<D  Defect*,  ObJectlOMM.  Amendnaentt 

Correction. 

Liability  of  clerk  of  court  for  penalty  for  fail- 
ure to  make  correct  transcript,  see  Clerks  of 
Courts,  fi  72. 

S  635.  Writ  of  error  dismiaterl.  where  tran- 
script shows  no  entrv  of  final  judgment. — Blan- 
ton  V.  West  Coast  Ry.  Co.  (Fla.)  945. 

9  654.  Where  the  clerk  of  the  district  court 
has  omitted  from  the  transcript  a  copy  of  ap- 
pellaot's  motion,  order  of  appeal,  and  a  copy 
of  the  bond,  appellant  Acid  entitled  to  an  order 
to  have  the  tame  supplied.— Reynolds  t.  Egan 
(La.)  589. 

CJ>  ConelnniTeneM  and  Effect.  Inpeaeli- 
1ns  and  Contradicting. 

Review  of  crimtnal  prosecutions,  see  Criminal 
Law.  I  1111. 

(K)  QneBtlona  Pre«ented  (or  Revleiv. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  H  1116-11^. 

I  681.  The  sustaining  of  a  dnnnrrer  to  a 
plea  as  amended  cannot  be  considered,  where 
the  plea  is  not  in  the  appeal  record.— Deleon  v. 
Walter  (Ala.)  934. 

i  600.  Where  an  objection  to  a  question  is 
overruled,  but  the  record  fails  to  show  what 
answer  witness  made,  if  anf,  tbe  ruling  is  not 
reversible  on  appeal.— Hams  v.  Basden  (Ala.) 
321. 

XL  ASSIOICMEIIT  Or  EBBOBS. 

Review  of  criminal  prosecodons,  see  Criminal 
r^w,  I  1129. 

%  719.  Rulings  sustaining  demurrers  to  pleas 
cnnnot  be  considered,  in  the  absence  of  assien- 
men's  of  error.— Sanders  v.  Williams  (Ala.)  893. 

$  743.  Aaslgnments  of  error  hrJd  too  general 
to  be  fonsidered.— Sduthern  Ry,  Co.  v,  Arnold 
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(Ala.)  293;  Climax  Lumber  Co.  v.  Bay  City 
Mach.  Works  (Ala.)  93o. 

S  754.  Where  there  are  no  assignments  of  er- 
ror as  to  striking  out  certain  part  of  defend- 
ant's answer  to  tne  interrof^tonei  propounded 
by  plaintiff,  though  exceptiooa  were  reserved, 
the  same  will  not  be  reviewed  except  for  the' 
purpose  of  aiding  in  another  trlaL— Prestwood 
V.  Cariton  (Ala.)  254. 

Zm.  DISBOSSAL.  WrrHSRAWAX,  OB 
ABANDOmCElTT. 

Mandamus  to  compel  reinstatement,  see  Manda- 
mus. S  57, 

Review  of  criminal  proseeatlons,  see  Criminal 
Law,  S  1131. 

§  801.  The  court  has  no  power  to  dismiss  a 

case  on  appeal  and  order  a  writ  of  procedendo 
to  issue,  without  calling  appellant  and  giving 
him  an  opportunity  to  defend. — Wilson  v.  Town 
of  Hansboro  (Mias.)  982. 

XV.  HEABINQ  AHD  BEHEABINO. 

S  832.  A  petition  tor  rehearing  saggestinK 
nothing  that  has  not  been  fully  considered  will 
be  denied.- Hull  v.  Burr  (Fla.)  754. 

XVI.  BEVIEW. 

Criminal  prosecutions,  see  Criminal  I<aw,  H 

1134-1179. 
On  certiorari,  see  Certiorari,  S|  65,  06. 

(A>  Scope  and  Bxtent  In  General. 

Criminal  prosecutions,  see  Criminal   Law,  f 
1134. 

S  842.  A  judgment  on  an  issue  of  fact  will 
not  be  disturbed,  nnless  clearly  erroneous. — 
Louiainna-Texas  Oil  &  Pipe  Line  Co.  v.  At- 
lanta Oil  &  Gas  Co.  (La.)  400. 

§  )343.  On  appeal  the  court  discnsses  only 
those  questions  that  are  necessary  to  a  decision 
of  the  case,  and  does  not  attempt  to  further  lay 
down  rules  for  tbe  bench  and  bar  of  the  state.— 
Maddox  t.  Dunklin  (Ala.)  277. 

§  854.  Prior  to  Laws  1909,  p.  56.  c.  5912.  if 
a  demurrer  could  have  been  sustained  on  any 
ground,  it  was  immaterial  that  it  was  sustain- 
ed on  a  wrong  ground. — Hartford  Fire  los.  Co. 
V.  Hollis  (Fla.)  085. 

S  867.  Upon  writ  of  error  Co  an  order  grant- 
ing a  new  trial,  the  only  questions  to  be  con- 
8iaert>d  are  those  involved  in  such  order. — 
Owens  V.  Wilson  (Fla.)  674.' 

(B)  Intcrloeatorr,  Collateral*  and  Sappl*- 
mcntarr  Procecdlnsa  and  daeetlone. 

i  872.  On  appeal  from  a  dlEmissal,  with  a 
writ  of  procedendo  to  the  mayor's  court,  no  re- 
view can  be  had  of  the  question  of  the  court's 
power  to  correct  a  former  judgment  overruling 
a  demurrer,  and  in  lieu  thereof  enter  a  judg- 
ment fluatninin?  it.— Wilson  v.  Town  of  Hans- 
boro (Miss.)  982. 

ft  874.  On  appeal  from  an  interlocutory  or- 
der, errors  assigned  on  other  interlocutory  or- 
ders not  specifically  appealed  from  will  not 
be  considered.— Prall  v.  Prall  (Fla.)  867. 

(C)  Parties  Entitled  to  Allese  Brror. 

Criminal  prosecutions,  see  Criminal   Lew,  { 
1137. 

I  877.  A  party  against  whom  there  was  no 
decree  as  to  a  mechanic's  lien  cannot  complain 
as  to  the  rulings  thereon.— Kelly  v.  smith 
(Ala.)  145. 

S  882.  A  party  who  has  invoked  a  particular 
action  or  ruling  of  the  trial  court  cannot  com- 
plain thereof  on  appeal,  though  it  be  erroneous. 
-  Western  Union  Telegraph  Co.  v.  Griffith  (Ala.) 
!)!. 
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[lODB  Bssea  loe  witoess  ana  auow  nun  lo  an* 
swer  the  questions,  but  appellant  declined  the 
offer,  it  could  not  on  appeal  complain  of  the 
mlinsB  OD  the  objecUona  to  tlie  questions.— 
Southern  By.  Co.  t.  Arnold  (Ala.)  293. 

<D)  AMcnOmeBta,  Addtttonsl  FmofSi  and 
Trial  «f  Mue  Anew. 

Ri^ht  to  trial  by  jury,  see  Jury,  {  17. 
Trial  de  novo  on  appeal  from  justicea'  courts, 
see  Justices  of  the  Peace,  |  174. 

(B)  PrcauiptlMai 

Bevlew  of  criminal  prosecutiona,  see  Crimioal 
Law.  t  1144. 

8  900.  The  superior  court  must  presume  in 
favor  of  the  trial  court's  ruling.— Harris  v. 
Basdeu  (Ala.)  321. 

§  001.  Burden  held  on  appellant  to  show 
that  the  jud^ent  complained  of  is  incorrect.— 
HantoD  T.  Hew  Orleans  &  C.  B.,  Light  ft  Pow- 
er Co.  (La.)  544. 

§  907.  Unless  the  bill  of  ezceptitms  shows 
that  it  contains  all  of  the  evidence,  the  court 
on  appeal  will  presnme  that  there  was  evidence 
justifying  the  court's  diarge.— Maddox  v.  Dunk* 
lln  (Ala.)  277. 

8  907.  Where  a  cause  is  tried  to  the  court, 
and  the  bill  of  exceptions  does  not  purport  to 
set  out  all  the  evidence,  the  court  on  appeal  will 
presume  any  state  of  the  evidence  which  will 
sustain  the  judgmeut. — Lewis  Land  &  Lumber 
Co.  V.  Interstate  Lumber  Co.  (Ala.)  1036. 

8  909.  In  the  absence  of  a  bill  of  exceptions 
purporting  to  contain  all  the  evidence,  it  will 
be  presumed  that  the  description  in  a  deed  suffi- 
ciently definite  to  permit  its  further  identifica- 
tion was  assisted  by  parol. — 9wift  v.  Doe  ex 
dem.  Williams  (Ala.)  123. 

i916.  The  court  on  aijpeal  held  required  to 
e  as  true  the  recital  in  the  judgment  that 
there  was  a  replication  to  a  plea,,  on  which  is- 
sue was  joined. — Crawford  v.  Simonton  &  Co. 
(Ala.)  1024. 

f  017.  Where  a  judgment  Bustalning  a  de- 
murrer to  a  plea  is  not  limited  to  any  particular 
ground,  the  court  cannot  be  put  in  error  for  sus- 
taining it,  if  the  plea  is  subject  to  any  one  of 
the  grounds  of  demurrer  assfgned.— Louisville  & 
N.  B.  Co.  V.  Wilson  (Ala.)  188. 

8  917.  It  will  be  presumed  that  demurrers 
filed,  but  not  acted  upon  by  the  trial  court, 
were  waived.— Higdon  v.  Garrett  (Ala.)  323. 

8  917.  Where  the  judgment  entry  does  not 
show  that  the  court  passed  on  demurrers,  the 
court  on  appeal  will  not  presume  that  it  passed 
OD  them,  and  will  not  review  the  same.— Craw- 
ford V.  Simonton  &  Co.  (Ala.)  1024.  > 

§  928.  The  court  on  appeal  cannot  put  the 
trial  court  in  error  as  to  an  instruction  direct- 
ing the  jury  to  find  such  damages  as  they  deem 
reasonable,  for  the  court  on  appeal  must  pre- 
sume that  the  trial  court  previously  instructed 
us  to  the  proper  elements  of  damages.— Beard 
V.  Hicks  (Ala.)  232. 

8  931.  A  final  decree  on  findings  of  fact  will 
not  be  reversed  unless  clearly  erroneous.- Sara- 
sota Ice,  Fish  &  Power  Co.  v.  Lyle  &  Co.  (Fla.) 

(F)  Dlaerettom  of  I«wer  Comvt* 

5  9(J9.  The  court's  ruling  in  granting  or  re- 
fusing a  view  of  the  plans  where  an  injury  hap- 
pened will  not  be  reviewed  on  appeal. — ^Louis- 
ville &  N.  R.  Co.  V.  Wilson  (Ala.)  188. 

8  970.  The  trial  court's  discretion  in  the 
matter  of  allowini;  other  testimony  after  a  par- 


der  of  the  introduction  of  evidence  will  not  be 
interfered  with  unless  an  abuse  is  sliown.— At- 
lantic Coast  Line  R.  Co.  v.  Partridge  (Fli.) 
634. 

§  974.  The  Supreme  Court  will  not  review 
the  refusal  to  recommend  a  special  verdict- 
Florida  £ast  Coast  By.  Co.  v.  Lassiter  (Fla.) 
428. 

(G)  <kaeBttoBi>  «f  Fmet,  Terdleta,  mmA  F'IbiI- 

Review  of  criminal  prosecutiona,  see  GrimiDal 
Law.  88  1158-116a 

8  1002.  Where  the  evidence  is  conflicting,  ver- 
dict held  entitled  to  great  weight,  both  on  the 
facts  and  quantum  of  damages.— Eta rvey  v.  Har^ 

vey  (La.)  592. 

8  1004.  A  verdict  for  $700  for  placing  a  blind 
passenger  with  a  first-class  ticket  in  the  smok- 
ing car,  whereby  be  was  nauseated  and  caused 
to  vomit,  held  not  so  excessive  as  to  require  the 
interference  of  the  Supreme  Court,  after  approv- 
al by  the  trial  court.— Lonlsville  ft  N.  B.  Co.  t. 
Weathers  (Ala.)  208. 

8  1004.  A  verdict  in  a  personal  injury  ac- 
tion, approved  by  the  trial  judge,  held  not  ex- 
cessive.—NavaiUes  V.  Dielmann  (La.)  449. 

8  1004.  The  (quantum  of  damages  in  a  per- 
sonal injury  action  will  not  be  uistnrbed,  nn- 
less  manifestly  excessive  or  inadequate.— Taylor 
V.  E.  O.  Palmer  A  Co.  (La.)  522. 

8  1005.  That  a  verdict  is  merely  against  the 
preponderance  of  the  evidence  is  insufficient  to 
justify  the  reversal  of  an  order  denying  a  mo- 
tion for  a  new  trial  because  the  verdict  is  ooa- 
trary  to  the  evidence.— Birmingham  Ry.,  Light 
&  Power  Co.  v  Deoison  (Ala.)  316. 

8  1005.  Where  the  jury  found  for  plaintiff, 
and  the  court  refused  to  disturb  the  verdict 
and  the  jury  might  well  have  found  sacb  ver- 
dict, it  will  not  be  disturbed.— Phoenix  Ins. 
Co.  of  Brooklyn,  N.  T.,  v.  Bryan  (Fla.)  576. 

8  1(X)5.  Contributory  negligence  is  for  the 
jury,  and  its  verdict,  approved  by  the  trial 
court,  will  not  be  set  aside,  unless  clearly 
wrong.~Taylor  t.  B.  G.  Palmer  it  Co.  (La.) 
522. 

8  1009.  Finding  of  chancellor,  snppprted  by 
the  evidence,  will  not  be  disturbed.— Bothamly 
V.  Queal  (Fla.)  415. 

§  1009.  Where,  in  a  suit  to  reform  a  deed, 
the  evidence  is  conflicting,  a  finding  for  defend- 
ant will  not  be  set  aBide.~Prior  t.  DaTis  (tla.) 

535. 

§  1009.  Findings  of  chancellor,  based  ou  re- 
port of  master,  should  not  be  disturbed,  unlesa 
clearly  erroneous.- Mock  v.  Thompson  (Fla.) 

673. 

8  1009.  A  decree  based  la^ly  on  questions 
of  fact  will  not  be  reversed,  unless  dearly  er- 
roneous.—Hock  V.  Thompson  (Fla.)  673. 

8  1009.  Findings  of  a  chancellor  where  the 
evidence  is  taken  by  a  master  should  not  be  dis- 
turbed unless  clearly  erroneous. — Sarasota  Ice, 
Fish  &  Power  Co.  v.  Lyle  ft  Co.  (Fla.)  993. 

8  1010.  Findings  of  the  court  on  questions 
of  fact,  supported  1^  evidence,  will  not  be  re- 
viewed.—Tennessee  Fertilizer  Co.  v.  City  Coun- 
cil of  Montgomery  (Ala.)  123. 

8  1010.  An  order  discharging  a  garnishee  on 

the  facts  will  be  affirmed,  if  there  was  soffl- 
cicnt  evidence  to  support  the  finding  of  no  in- 
debtedness.—Jenkins  V.  McGeever  (Ala.)  142. 

8  1010.  Judgment  of  a  district  court,  which 
is  supported  by  the  evidence,  will  not  be  re- 
vievi-ed.— Basile  v.  Taranto  (La.)  640. 
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I  1012,  The  coDfltitutlonal  jarlsdlctioa  of  the 
Supreme  Court  orer  the  facts  impoees  the  dut7 
ot  TBTeninir  a  Jad^eot  baaDifestly  contrary  to 
the  pre[>oaaeraDce  of  the  evidence.— Von  Eye  t. 
Byrnes  (La.)  708. 

I  1016.  In  determining  whether  the  trial 
court  properly  set  aside  the  verdict  for  ezces- 
sive  damages,  the  question  for  detenainatioQ  Is 
not  whether  the  Supreme  Court  would  have  so 
ruled,  sitting  as  a  trial  court,  but  whether  the 
trial  court,  with  its  superior  opportuoitiee  for 
■dfttermining  the  question,  erred  in  its  ruling.— 
Cox  V.  Birmingham  By.,  Light  ft  Power  Co. 
(Ala.)  975. 

I  1017.  A  referee's  findings  upon  questions 
of  fact  held  entitled  to  the  same  weight  as  a 
verdict.— Brown  v.  Bowie  (Fla.)  637. 

fi  1019.  Beferee's  finding  Iteld  entitled  to  the 
flame  we^ht  as  a  verdict.— Atlantic  Coast  Line 
R.  Co.  T.  Partridge  (Fla.)  634. 

It  1022.  Decree  of  chancellor,  dismissing  the 
bill  on  the  evidence  without  prejudice,  will  be 
affirmed,  where  no  errors  of  law  appear.—Bob- 
«rtson  T.  Silver  Springs  &  W.  B>  Co.  <Fla.)  677. 

(H)  HarmlMS  Brros. 

Criminal  prosecutions,  see  Criminal  Iaw,  il 
U66-lira. 

f  1029.  In  view  of  evidence,  any  errors  AeM 
liarmless.— Latham  v.  Boyles  (Ala.)  1001. 

I  1029.  In  an  action  on  a  contract  which 
furnishes  no  basis  for  a  recovery  by  plaintiff, 
errors  as  to  pleading  and  evidence  are  Immateri- 
al.—Stevenson  &  Ilerzfeld  v.  Davis  (Ala.)  1023. 

i  1030.  Where  there  was  a  failure  of  proof, 
though  the  parties  were  examined  fully,  errone- 
ous m lings  on  pleae  were  not  prejudicial. — 
Western  Union  Telegraph  Co.  v.  Louisell  (Ala.) 
87. 

S  1040.  If  there  was  error  in  overruling  a 
dpmurrer  to  a  replicatiou.  It  was  harmless, 
where  no  testimony  was  offered  to  snstain  the 
replication.— Louisville  &  N.  B.  Co.  t.  Huff- 
stuUer  (Ala.)  146. 

8  1040.  Error  In  sustaining  a  demurrer  to  a 
oount  was  without  injury  where  its  legal  effect 
was  not  changed  by  the  amendment  made  to 
meet  the  demurrer.— Green  v.  Bessemer  Coal, 
Iron  &  Land  Co.  (Ala.)  289. 

8  1040.  No  possible  injury  could  have  re- 
aiiited  from  sustaining  a  demurrer  to  a  plea, 
where  the  cause  was  tried  on  another  plea  put- 
ting in  iasue  all  matter  that  the  former  could 
have.— Central  of  Georgia  By.  Co.  v.  Williams 
<Ala.)  328. 

i  1040.  Where  a  plea  passed  out  on  demurrer, 
the  overruling  of  a  demurrer  to  a  special  replica- 
tion to  it.  if  error,  was  harmless.— Davis  v. 
Simpson  Coal  Co.  (Ala.)  308. 

I  1040.  Where  a  plea  was  so  defective  that 
It  could  not  be  cared  by  amendment,  the  sus- 
taioing  of  a  eeneral  demurrer  was  harmless.- 
Deleon  v.  Walter  (Ala.)  934. 

8  1040.  Defendant  was  not  prejudiced  by  the 
sustaining  of  a  demurrer  to  the  plea,  where  he 
bad  the  benefit  of  the  same  matter  In  other 
pleas.- Dele<Hi  v.  Walter  (Ala.)  934. 

§  1040.  Where  a  demurrer  was  interposed  to 
a  plea  when  a  motion  to  strike  out  would  have 
been  the  proper  practice,  but  the  court  would 
have  been  justified  in  striking  it  out,  the  sus- 
taining of  the  demurrer  was  harmless  error. — 
Hartford  Fire  Ins.  Ca  r.  Hollis  (FU.)  985. 

I  1041.  In  an  action  against  a  telephone  com- 
pany for  n^Ugeoce  in  transmitting  a  message, 
allowance  of  an  amendment  to  the  complaint 
held  not  beneficial  or  prejudicial  to  either  party. 
—Western  Union  Telegraph  Co.  v.  Louisell 
(Ala.)  87. 


I  1046.  Remarks  of  trial  court  held,  1 1 
of  an  instruction  correcting  them,  not  re<  i 
error.— Welnacker  Ice  &  Fuel  Co.  v.  Oti 

901. 

S  1048.  On  the  Issue  whether  a  sale  i  I 
chandise  was  in  fraud  of  creditors,  the  o  i 
ing  of  an  objection  to  a  question  answi  i 
the  negative  held  not  erroneous.— Monti  ' 
Moore  Mtg.  Co.  v.  Leeth  (Ala.)  2ia 

8  1048.  In  an  action  for  injuries,  th< 
tion,  "What  has  plaintiff  had  to  say  ah*  i 
injury?"   held  not  prejudicial,  where  1 1 
swer  simply  was  that  plaintiff  complainct 
day  of  his  leg,  etc,  hnrtlng  him.— Wester  . 
Car  &  Foundry  Co.  v.  Bean  (AlaJ  1012. 

8  1090.  In  an  action  for  tbe  death  of  i 
eler  against  an  electric  railroad  compan  < 

dence  as  to  the  number  of  cars  operated  o* 
line  at  the  time  of  the  accident  held  not 
dicial.— Birmingham  By.,  Light  &  Power 
Morris  (Ala.)  198. 

8  1050.  In  an  action  against  an  electr  i 
way  company  for  the  death  of  a  traveln 
dence  as  to  th^  number  of  people  travel 
defendant's  cars  at  certain  hours  held  not 
dicial  to  it. — Birmingham  lly..  Light  &  I 
Co.  V.  Morris  (Ala.)  198. 

8  1050.  Though,  in  an  action  for  injur!  ? 
talned  in  a  railroad  crossing  accident,  cert , 
idence  may  not  have  been  material  or  ] 
held,  that  it  was  of  no  detriment  to  defe! 
—Louisville  &  N.  R.  Co.  v.  Davaner  (Ala 

I  1090.  In  an  action  for  conversion  of 
gaged  property,  the  admission  in  evideii 
mortgages  other  than  the  one  under  which 
tiff  claimed  did  not  prejudice  defendant, 
no  judgment  was  sought  or  obtained  on  a : 
of  any  property  not  included  in  plaintiff's 
gage.— Maddox  v.  Dunklin  (Ala.)  277. 

8  1050.  Under  the  facts,  held,  admiss; 
evidence  could  not  be  said  to  be  harmless.' 
nessee  Coal,  Iron  &  R.  Co.  v.  Kelly  (Ala.) 

8  1050.  An  objection  to  testimony  ii 
available,  where  the  witness  has  alreadj 
allowed  to  testify  to  the  same  matter  n 
objection.— Birmingham  Paint  &  Roofing  ' 
Gillespie  (Ala.)  IGSi. 

5  1051.  Error,  if  any,  in  the  admiss 
certain  evidence,  held  harmless,  when  the 
facts  otherwise  appeared.— Ka pier  v.  '.\ 
(Ala.)  148. 

8  1051.   Reversible  error  held  not  comi: 
Id  overruling  objections  4:o  questions, 
same  evidence  had  already  been  given  w 
objection.— Napier  v.  Elliott  (Ala.)  148. 

8  1051.  It  is  not  error  to  overrule  s 
jectioD  to  a  question  asked  a  witness  wb 
pieviously  without  objection  practioall. 
swered  the  question.— New  Connellsville  (. 
Coke  Co.  V.  Kilgore  (Ala.)  205. 

?10iil.  In  an  action  for  rent  of  a  bos 
usal  to  exclude  a  memorandum  showi) 
days  the  boat  was  worked  bfld  not  prcji 
to  defendant. — Dickens  v.  Murray  &  Pt 
(Ala.)  1019. 

I  1051.  Any  error  in  admitting  testimc 
show  tbe  agency  of  defpudaiit'»  orotlier  f 
fendant  in  taking  tbe  horse  was  barmle 
trespass  and  trover  for  taking  a  horse, 
defendant  admitted  that  be  sent  his  broth 
the  horse. — Garden  v.  Houston  Bros.  (Ala.) 

§  1053.   An  instruction  that  a  chattel 
gage  had  been  paid  held  to  render  harmlcf 
error  in  rulings  on  evidence  as  to  tbe  forec 
or  payment  of  the  mortgage. — Stevenson  & 
feld  v.  Whatley  (Ala.)  41. 

8  1053.  In  an  action  on  a  life  policy,  er 
admitting  certain  evidence  tending  to  "liov 
the  premium  had  been  paid  by  insured 
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not  cnred  by  a  charse.—Fidelity  Mat  Ltfe  Ins. 
Co.  V.  Satterfield  (Ah.)  132. 

S  1053.  Exclusion  of  evidence  previoiiBly  er- 
roneously admitted  cures  the  error. — Birminfi- 
liRiu  K;.,  Light  &  Power  Co.  v.  Monis  (Ala.) 

198. 

S  1056.  Exclusion  of  evidence,  in  an  action 
for  causing  the  death  of  plaintiff's  intestate,  held 
Qot  harmless  error. — Lovelady  v.  Birmingham 
Ky.,  Light  &  Power  Co.  (Ala.)  90. 

S  lO-^O.  It  ia  not  reversible  error  to  exclude 
immaterial  evidence  which  could  not  affect  the 
CHse  one  way  or  the  other. — Montgomery  Moore 
Mfg.  Co.  V.  Leeth  (Ala.)  210. 

§  1057.  In  trespass  for  the  removal  of  timber 
and  digging  certain  boles  on  the  land,  the  exclu- 
sion of  a  deed  to  defentTaot  held  not  cured  by  a 
concession  that  defendant  was  the  owner  of  the 
timber  on  land  described. — Wilmer  Lumber  Co. 
V.  Eisely  (Ala.)  225. 

I  1(^8.  Any  error  In  the  exclusion  of  evi- 
dence held  harmless,  where  witness  testilied 
without  objection  to  the  identical  facts  sought 
to  be  elicited.— Central  ot  Georgia  Ry.  Co.  v. 
Simons  (Ala.)  50. 

8  lOfiS.  Error  in  sustaining  an  objection  to 
a  question  was  without  injury,  where  the  ques- 
tion called  merely  for  a  repetition  of  what  wit- 
ness had  just  said.— United  States  Cast  Iron, 
Pipe  &  Foundry  Co.  v.  Granger  (Ala.)  159. 

^  1(3158,  There  is  no  available  error  in  sus- 
taining an  objection  to  a  question,  where  the 
witness  subsequently  answers  the  question. — 
United  States  Cast  Iron,  Pipe  &  Foundry  Co. 
T.  Granger  (Ala.)  1S9. 

S  1058.  Subsequent  allowance  in  substance 
of  a  question  erroneously  excluded  cures  the  er> 
ror.— Birmingham  By.,  Light  &  Power  Co.  t. 
Morris  (Ala.)  198. 

S  1058.  Sustaining  objection  to  question  held 
Ikannless,  where  the  answer  was  given  in  full 
and  not  ruled  out.~Snpreme  Lodge  Knights  and 
Ladles  of  Honor     Baker  (Ala.)  958. 

I  1058.  The  error,  if  any,  in  sustaining  ob- 
jections to  evidence,  was  cured  by  the  court  re- 
Terning  its  ruling  and  offering  to  the  party  the 
opportunity  of  introducing  the  evidence. — Davis 
V.  Anderson  (Ala.)  1002. 

S  lOGO.  It  was  prejudicial  error  not  to  sus- 
tain objection  to  counsel's  argument  comment- 
ing on  the  opposite  party's  failure  to  produce 
a  witness  whose  testimony  would  have  been 
merely  cumulative. — Jordan  T.  Austin  (Ala.)  TO. 

8  1001.  If  on  the  evidence  a  verdict  for  plain- 
tiff could  lawfully  have  been  rendered,  the  di- 
rection of  a  verdict  for  defendant  is  error.— Basa 
T.  Ramos  <Fla.)  945. 

8  1064.  Where  plaintiff  in  ejectment  was  en- 
titled to  a  verdict,  the  affirmative  charge  in 
bis  favor  was  not  reversible  error,  though  he 
could  not  recover  the  entire  subject-matter 
claimed  in  the  complaint. — Swift  v.  Doe  ex 
dem.  Williams  (Ala.)  123. 

8  iOG4.  An  instruction  on  the  issue  whether 
a  sate  was  fraudulent  against  creditors  held  not 
ground  for  reversal,  though  misleadinz. — Mont- 
gomery Moore  Mfg.  Co.  v.  Leeth  (Ala.)  210. 

^  3064.  Held  not  reversible  error  to  give  cer^ 
tain  request  by  plaintiff  in  an  action  for  the 
price  of  timber,  though  confuaed,  Indefinite,  and 
uncertain.— Harris  v.  Basden  (Ala.)  321. 

8  1006.  Abstract  charges  are  not  reversible 
error,  unless  it  is  apparent  that  the  jury  were 
mi»led  thereby. — Fleming  v.  Lunsford  (Ala.) 
021. 

8  1066.  In  a  personal  injury  action  by  a  pas- 
senger, the  ^ving  of  certain  uiaiges  on  a  ques- 
tion not  in  issue  held  harmless. — BirmiuKham 
Ry..  IJght  &  Power  Co.  v.  Anderson  (Ala.)  1021. 


S  1067.  Where  plaintiff  was  not  entitled  to 

recover  punitive  damages,  the  refusal  of  a  re- 
quest to  charge  on  that  subject  was  not  prej- 
udicial.—Sledge  V.  Western  Union  Tel.  Co.  (Ala.) 
886. 

8  IOCS.  Error  in  refusing  a  charge  held  cured 
by  verdict.— Jordan  v.  Austin  (AiaO  70; 

§  lOOa  Where  the  jury  found  that  appeUant 
only  was  negligent,  failure  to  instruct  as  to 
the  joint  negligence  of  appellant  and  another  de- 
fendant could  not  have  injured  appellant.— 
Southern  Hardware  &  Sniwly  Co.  t.  Block 
Bros.  (Ala.)  1030. 

8  iOGS.  In  an  action  against  a  street  rail- 
road for  the  death  of  a  child  struck  by  a  car. 
the  error  in  an  instruction  held  not  prejudicial. 
— Pasoagoula  St.  Ry.  &  Power  Oo.  t.  Brondnm 

(Miss.)  07. 

(I)  Error  Waived  In  Appellate  Ca«rt. 

Criminal  prosecutions,   see  Criminal  Law,  I 
1178. 

8  1078.  Assignments  of  error  not  insisted  on 
in  argument  will  not  be  considered. — SL  Louis 
&  S.  r.  R.  Co.  V.  Savage  (Ala.)  113. 

8  1078.  An  assignment  of  error  not  inifitted 
on  in  appellant's  brief  will  be  treated  as  waiv- 
ed.—Tippett  V.  Gaudy  (Ala.)  331;  McCrary  r. 
Brown  (Ala.)  402 :  Johnson  v.  Frederick  (Ala.) 

910. 

8  lOTS.  Only  those  grounds  of  demurrer  in- 
sisted on  in  argument  will  be  o>nsidered  by 
the  Supreme  Court— Carolina  Portland  Cement 
Co.  T.  Alabama  Const.  Co.  (Ala.)  332. 

8  1078.  It  is  insufficient  to  repeat  the  error 
assigned,  and  state  that  the  ruling  of  the  court 
was  erroneous;  bat  counsel  must  call  the 
court's  attention  to  the  specific  points  relied  on. 
— Phcenix  Ins.  Co.  of  Brooklyn,  N.  Y.,  v.  Bry- 
an (Fla.)  676. 

9  1078.  In  passing  on  an  assignment,  the 
overruling  of  a  motion  for  new  trial,  the  Su- 
preme Court  will  consider  only  such  grounds 
t  hereof  as  are  a^ued. — Phoen  ix  I  os.  Co.  of 
Brooklyn,  N.  Y.,  v.  Bryan  (Fla.)  576. 

8  1078.  Only  such  of  the  objections  made  to 
evidence  in  the  court  below  as  are  argued  will 
be  considered  by  the  Supreme  Court. — Brovn  v. 
Bowie  (Fla.)  6S7. 

(J)  De«lal«BM  of  Interaaedtate  Cwnrta. 

Criminal  promcations,  see  Criminal  Law,  | 
1179. 

I  10S2.  Objection  that  an  officially  signed 
statement  of  case  and  of  the  judgment  render- 
ed by  a  justice  was  not  returned  by  him  to  the 
circuit  court  held  waived,  under  Code  iSOI,  f 
4720,  by  not  being  made  in  the  cinmit  court. 
—Andrews  v.  Burton  (Ala.)  359. 

8  1088.  It  la  unnecessary  for  the  Supreme 
Court  to  pass  upon  the  sufficiency  of  oounts  in 
a  justice's  court,  vhers  an  appeal  was  taken 

and  trial  de  novo  had  in  the  drcoit  court  on 
a  practically  new  complaint — Central  of  Geor- 
gia Ry.  Co.  V.  Williams  (Ala.)  328. 

8  1092.  Under  Code  1896.  |  2831,  taxation 
of  costs  by  the  circuit  court  on  certiorari  to 
review  the  Judgment  of  a  juati<»  of  the  peaca 
held  discretionary,  and  not  subject  to  review. — 
Atlantic  Coast  Line  R.  Co.  t.  Sanndera  Hard- 
ware Co.  (Ala.)  886. 

9  1094.  Under  the  Constitution  the  Supreme 
Court  will  not  review  a  decision  of  a  Court  of 
Appeal  based  on  questloua  of  fact— Davenport 
V.  T.  B.  Allen  &  Co.  (LaJ  43S;  In  n  T.  H. 
Allen  &  Co.,  Id. 

xTn.  DETEBunrATioir  Atm  dispo- 
sinoir  OF  OAUSE. 

Review  of  criminal  prosecutions,  see  Criminal 

Law.  gfi  1182.  1189. 
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(A)  Decision  In  Ctoneral. 

S  1123.  Where  members  of  court  sittlnff  on 
writ  of  error  are  equally  dirided,  judgment  of 
the  lower  court  will  be  affirmed.— Western 
Union  Telegraph  Co.  t.  Merritt  (Fla.)  621. 

(B)  AfflrmaBce. 

nrview  of  criminal  prosecutions,  see  Criminal 
Law.  I  1182. 

(D>  RcTeraal. 

Effect  of  reversal  of  order  on  liability  for  con- 
tempt for  its  violation,  see  Contempt,  {  20. 

Be>iew  of  erlmhial  prosecutions,  see  Criminal 
Law,  I  118». 

(F)  Haadate  mad  Proccedlasa  la  I<ower 
Coart. 

§  1203.  On  remand  on  reversal  for  want  of 
jurisdiction  over  one  of  the  defendants  where  he 
thereafter  appears  and  admits  all  the  allega- 
tions of  the  bill,  an  order  allowing  the  use  of 
the  testimony  taken  <m  the  former  trial  held 
not  error— SarasoA  Ice,  Fish  &  Power  Co.  v. 
Lyle  Co.  (Fla.)  903. 

S  120i>.  Where  a  decree  was  merely  corrected 
in  amount,  the  trial  court  on  remand  properly 
took  the  original  date  the  decree  as  a  rest 
period  from  which  to  fignre  interest. — Jtlontgom- 
ery  Iron  Works  v.  Ca^tal  City  Ins.  Co.  (Ala.) 
S5S. 

{  1206.  A  devolutive  appeal  from  original 
judgment  held  not  to  affect  judfrment  on  ap- 
peal of  third  party,  so  as  to  authonse  the  trial 
judge  to  refuse  to  carry  it  into  effect. — Corbitt 
V.  Hanson  (La.)  435;  Id  re  Law,  Id. 

S  120f(.  In  mandamus  to  compel  the  enforce- 
ment of  a  judgment,  a  contentioD  that  the  mov- 
ing party  should  have  proceeded  by  rule  held 
untenable.— Corbitt  t.  Hanson  (La.)  43S ;  In  re 
Law,  Id. 

XVXth  UABILITIES  ON  BONDS  AND 
UNDERTAKINGS. 

Liability  of  wife  as  surety  for  husband  on  ap- 
peal bond,  see  Husband  and  Wife,  I  87. 

APPLIANCES. 

Defective  and  dansierous  appliances,  liability  of 
master  for  injuries  to  servant,  see  Maatcr  and 
Servant,  SI  101-118. 

For  transportation  of  passengers,  sufficiency  and 
safety,  see  Carriers,  8  290. 

APPLICATION. 

For  enactment  of  special  or  local  law,  notice  of 
intention,  see  Statutes,  fi  S^. 

For  public  Improvement,  see  Municipal  Corpo- 
rations, f  292. 

Of  assets  of  partnership  to  liabilities,  see  Part- 
nership, 11  178.  isa 

Of  instmctions  to  case,  see  Criminal  law,  | 
814 :  Trial,  U  248-^ 

For  particvtat  remedies  or  forma  of  relief. 

Allowance  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Brror,  S  3G1. 

Change  of  venue,  see  Criminal  Law,  fSfi  134,  135. 

Continuance,  see  Criminal  Law.  §  4iO:i. 

Election  between  causes  of  action,  counts,  or  de- 
fenses, see  Pleading,  I  309. 

Judgment  by  default,  see  Judgment,  t  123. 

New  trial,  see  Criminal  Law,  §g  Or>l-05S. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  H  343,  349. 

Striking  out  pleading  or  defense,  see  Pleading. 
§f  352—358. 


APPOINTMENT. 

Of  executors  or  administrators,  see  Executors 

and  Administrators,  S  22. 
Of  receivers  for  insolvent  corporations,  see  Coiv 

porations,  $  553. 

APPREHENSION. 

Of  danger  as  defense  to  proaecuti<Hi  for  homi- 
cide, see  Homicide,  S§  116,  191 

APPROPRIATION. 

Of  proper^  to  public  use,  see  Eminent  Domain. 

APPROVAL. 

By  engineer  or  other  officer  of  work  done  under 

contract  for  public  improrement,  see  Munid- 

pal  (Corporations,  §  358. 
Of  findings  of  referee,  master,  commissioner,  or 

auditor,  as  affecting  power  of  appellate  court 

to  review  questions  of  fact,  see  Appeal  and 

Rrror.  {  Vm. 
Of  verdict  by  trial  court  as  affecting  power  of 

appellate  court  to  review  questions  of  fact, 

see  Criminal  Law,  |  1160. 

APPURTENANCES. 

Easements  in  general,  see  Easements. 

ARBITRATION  AND  AWARD. 

m.  AWABD. 

Sufficiency  of  plea  of  award  as  wt-off,  see 

Pleading,  §  1^. 

ARGUMENTATIVENESS. 

In  instmctions,  see  Criminal  Law,  |  807;  Tri- 
al, 8  240. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  Trial,  SS  122.  131. 
In  rriminal  prosecutions,  see  Criminal  Law,  ii 
700-730. 

ARRAIGNMENT. 

See  Criivinal  Law,  S|  261-202. 

ARRAY. 

Challenge  to  array  of  jurors,  see  Jury,  i  116> 

ARREST. 

See  Ball. 

Homicide  in  making  arrest,  see  Homicide.  I 

105. 

Illegal  arrest,  see  False  Imprisonment. 

n.  ON  CBimNAL  CHABGES. 

Warrant  for  arrest  in  criminal  prosecutions,  see 
Criminal  Law,  g  218. 

ARSON. 

S  31.  Ilostilities  between  the  families  of  the 
person  whose  dwelling  is  burned  and  those  ac- 
cused of  the  arson  are  admissible  to  show  mo- 
tive.—Clinton  T.  State  (FlaJ  580. 

ASSAULT  AND  BATTERY. 

I.  OIVIZ.  I.IABIIJTT. 

(A)  Aeta  ConBtltDllnir  ANaanlt  or  Batt«rr 
and  Ll&Mlltr  Therefor. 

On  passeneer,  liability  of  carrier,  see  Carriers, 
§S  2S.3.  2H4,  314. 
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S  12.  ProTOcation  1^  IntnlUiiK  words  may  go 

in  mitigation  of  damages  for  assault — Harvey 
V.  Harvey  (La.)  592. 

fi  13.  The  rule  that,  where  a  capital  crime 
is  attempted  to  be  committed  by  force,  it  may 
be  prevented  by  force,  has  been  eztended  to 
other  forcible  felonies,  such  as  burglary  aod 
arson,  —  Scheaermann  y.  Scbarfeobenr  (Ala.) 
335. 

(B)  Actions. 

Action  for  assault  on  passenger  by  servants  of 
carriers,  see  Carriers,  g  314. 

S  34.  Provocation  by  inauiUng  words  may  go 
in  mitigation  of  damages  for  assault. — Harvey 
V.  Harvey  (La.)  692. 

n.  O&IMINAX.  BEBPOMBIBIXJTT. 

Assault  with  intent  to  rape,  see  Rape,  |  10. 
(A)  Offenaen. 

S  54.  Statement  by  accused  held  to  constitute 
an  aggravated  assault  or  not,  depending  on 
other  circumstances.— Cox  v.  State  (F!a.)  875. 

(B)  ProvecstloB  And  PnnlMhmeikt. 

S  77.  An  indictment,  while  not  good  aa  one 
for  assault  and  battery  under  Code  1900,  I 
1044,  held  good  as  one  tor  common. assault  and 
battery.— State  t.  Spigener  (Miss.)  077. 

ASSENT.  • 

Of  parties  to  contracts  in  general,  sea  Contracts, 
8i  94,  99. 

Of  parUes  to  jnrisdiction  of  court,  see  Appeal 
and  Error,  {  21. 

ASSESSMENT. 

Of  damages  In  general,  see  Damages,  |§  208, 
210. 


Of  expenses  of  public  improvementB,  see  Munici- 

fal  Corporations,  fiS  407-440. 
taxes,  see  Taxation,  U  253,  847-499. 


On  members  of  mutual  benefit  insurance  asso- 
ciation, see  Insurance,  |  750. 

ASSETS. 

Of  partnership,  see  Partnership,  S§  178,  180. 

ASSIGNMENT  OF  DOWER. 

Bee  Dower,  1  56. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  U  719-754:  Criminal 
Law, T 1129. 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  Assignments  for 

Benefit  of  Creditors. 
In  bankruptcy,  see  Bankruptcy,  i|  140,  151. 
Of  bills  of  lading,  see  Carriers,  1  58. 

I.  BEQUISITES  AND  VAI.IDXTT. 
<A)  Propertrr  EMtntcv,  and  Rlshta  ABalarn- 

S  24.  In  a  cause  of  action  for  personal  inju- 
ries surviving  the  claimant's  death,  an  aRslgn- 
ment  by  him  of  an  interest  tlierein  is  valid.— 
WellB  V.  Edwards  Hotel  &  City  Ry.  Co.  (Miss.) 
028. 

m.  BIOBT8  AND  UABIZJTIE8  OF 
PARTIES. 

$  03.  Effect  of  an  assignment  of  a  claim  for 
penonal  injuries  stated.— Well»  v.  Eldwards  Ho- 
tel &  City  Ry.  Co.  (Miss.)  (K2H. 


ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankniptcy,  i|  149-^101 ;  InsolTHU?,  I  It 

I,  BEQUXBTTO  AMD  VAZJDXTT. 

(A)  IVatmre  and  Bsneatlala  of  Tvasta  tmw 

Credltom. 

Multifariousness  in  pleading  in  an  action  tc 
have  mortgage  declared  assignment,  see  Eq- 
uity, f  ISO. 

IV.  ABMIinnRATIOJr  of  ASnOHED 
ESTATE. 

t2G8.  A  committee  elected  by  creditors  t« 
e  charge  of  the  business  of  tbe  debtor  does 
not  have  the  authority  of  a  syndic  and  cannot 
sue  and  hold  a  creditor  bound  who  took  no  part 
in  the  proceedings.— Casanas  v.  Audalwn  Hotel 
Ca  (La.)  714. 

ASSOCIATIONS. 

Mutual  benefit  insurance  associatkMis,  Me  In* 
sorance,  }{  723-826. 

ASSUMPSIT,  ACTION  OF. 

Particular  implied  contracts  as  grounds  of  ac- 
tion, see  Account  Stated ;  Money  Lent ;  Woik 

and  Labor. 

I  5.  Indebitatus  assumpsit,  under  the  com- 
mon counts,  cannot  be  maintained  on  a  sealed 
instrument.— Smith  v.  Sharp  (Ala.}  381. 

S  6.  To  maintain  indebitatus  assumpsit,  plain- 
tiff must  have  performed  all  of  tlie  stipulations 
of  the  contract  on  his  part.— Smitli  T.  Sharp 

(Ala.)  381. 

f  10.  A  common  count  for  work  and  labor 
which  fails  to  aver,  as  in  Code  1890,  p.  044. 
form  10.  that  tbe  work  and  labor  was  done 
at  defendant's  request  is  demurrable^ — HcGrmry 
T.  Brown  (Ala.)  402. 

ASSUMPTION. 

As  to  facts  by  trial  court  in  instnctiDg  jury, 

see  Criminal  Law,  |  701 ;  Trial,  I  191. 
Of  risk  by  employ^,  see  Master  and  Servant,  H 

203-2^  20o. 

ATTACHMENT. 

See  Execution ;   Garnishment;  Seguestrmtim. 

Exemptions,  see  Exemptions. 

I.  If  ATTTRE  AUD  GROUimS. 

* 

(A)'  RatBve  of  Remedy,  Cpuea  of  Aottoa* 
and  Parties. 

S  1.  In  attachment,  plaintiff  seeks  to  subject 
the  chattels  to  a  satisfaction  of  his  demand, 
and  invokes  judicial  power  to  convert  the  chat- 
tels into  a  means  of  satisfaction.-^ohnstHi  v. 
New  Entetprise  Co.  (Ala.)  911. 

(B)  Gmud*  of  AttWBhmeMt. 

8  30.  Contemplated  removal  of  a  debtor  from 
the  state  with  nis  property,  etc.,  keU  to  au- 
thorize an  attachment.— Grigsby  Const.  Co.  t. 
Colly  (La.)  835. 

H.  PBOPEBTT  SUBJECT  TO  ATTACH- 
MEKT. 

Exemptions,  see  Exemptions. 

(  08.  Levy  of  an  attachment  on  ■property 
conveyed  by  the  defendant  for  a  valuable  con- 
sideration prior  to  the  date  of  the  levy  krM  in- 
valid.—Grigsby  Const  Co.  V,  Colly  (La.)  8.V«. 
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V.  i:evt.  uxm.amd  custody  and 
Dxsponnoif  of  fropertt. 

Rigbt  of  purchaser  at  attachment  sale  to  equita- 
ble relief  againet  judgmeat  in  senior  attach- 
ment, lee  Jadgment,  |  462. 

VI.  FBOCEEDHTOB  VO  8UFFOBT  OR 

ENFORCE. 

Collateral  attack  on  Jadgment,  see  Judgment,  8 
518. 

Persons  entitled  to  equitable  relief  against  judg- 
ment. Ke  Jadgment,  S  462. 

ATTENDANCE. 

Of  witnesses,  see  Witnesses,  {  10. 

ATTESTATION. 

Acknowledgments  in  general,  see  Acknowledg- 
m^t. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial,  see 
Criminal  Law,  i%  706-730;  Trial.  88  122, 
131. 

Attorneys  as  public  officers,  see  District  and 

Prosecuting  Attorneys. 
DisqualiScation  of  counsel  to  act  as  judge,  see 

Judges,  8  47. 
Notice  to  attorneys  of  filing  of  stenographer's 

notes,  see  Appeal  and  Error,  8  605. 
Privileged  commnnieatlmiB,  see  Witnesses,  8 

204. 

I.  THE  OFFICE  OF  ATTORNEY. 

(B)  PrlTlleves,   DiaBblllties,  and  Llabili- 
tlea. 

8  17.  Under  Civ.  Code,  art.  3042,  as  amend- 
ed by  Acts  1876,  p.  109,  No.  67,  and  article 
3064,  an  attorney  may  become  a  surety  on  his 
client's  bail  bond,  notwithstanding  a  rule  of 
court.— State  v.  Babin  (La.)  825. 

8  17.  Acts  1880,  p.  18,  No.  11,  held  not  to 

Srohlbit  an  attorney  from  becoming  surety  on 
\a  client's  bail  bond.— State  t.  Babin  (La.) 
825. 

n.  RETAINER  AND  AXTTHORITY. 

Admissions  by  attorney  as  to  termination  of  re- 
lation, see  Elvidence,  8  246. 

IV.  COMPENSATION  AND  LIEN  OF 
ATTORNEY. 

(A)  F«e«  and  Other  Remuneration. 

Attorney's  fee  in  suit  for  specific  performance 
of  contract,  see  Specific  Performance,  8  129. 

Interest  on  fees  as  element  of  costs,  see  Costs, 
8  159. 

Jurisdiction  of  appellate  court  to  protect  attor- 
ney prosecuting  action  for  contingent  fee 
from  settlement  by  parties,  see  Appeal  and 
Error,  8  456. 

8  133.  An  attorney's  claim  for  services  must 
rest  on  a  contract  of  employment,  express  or 
implied,  made  with  the  person  sought  to  be 
chars^  or  his  authorized  agent. — Irvin  v.  Stroth- 
er  (Ala.)  969. 

8  107.  In  an  action  by  an  attorney  for  com- 
pensation for  services  in  conducting  litigation, 
held  a  question  for  the  jury  whether  plaintiff 
was  looking  to  defendant  for  compensation,  or 
whether  defendant  understood  that  he  was  bo 
doing.— Irvin  v.  Strother  (Ala.)  969. 

AUCTIONS  AND  AUCTIONEERS. 

Power  of  agent  to  sell  through  auctioneer,  see 
Principal  and  Agent,  8  103. 


AUDITA  QUERELA. 

Belief  against  judgment  by  equitable  p 
ings,  see  Judgment,  88  4l9-4ftl. 

AUDITORS. 

City  auditor,  authority  of  council  to  lemo  ! 
Municipal  Corporations,  8  155. 

AUTHENTICATION. 

Of  documents  offered  in  evWiee,  see  Ev; 

88  370,  372. 
Of  record  for  parpoae  of  review,  see  Ci  : 

Law,  8  1105. 

AUTHORITY. 

Of  ^enbi,  see  Principal  and  Agent,  88  78 

Of  executors  or  administrators,  see  Exe  i 

and  Administrators,  8S  119-130. 
Of  justices  of  the  peace,  see  Justices  • 

Peace,  8  44. 
Of  officers  and  agents  of  corporations  in 

a1,  see  Corporations,  I8  399-432. 
Of  partner  to  represent  firm,  see  Partni  : 

18  146,  166. 
Of  trustees,  see  Tmsta,  St  208,  243. 
To  make  admission  binding  another,  se* 

dence,  88  242-246. 

AUTOMOBILES. 

On  streets,  liabilities  for  injuries,  see  ii  : 
pal  Corporations,  88  7(K>,  706. 

AUTREFOIS  ACQUIT  AND  CON\l 

See  Criminal  Iaw,  88  178-197,  291,  292. 

AVOIDANCE. 

Of  contract,  see  Contracts,  88  266,  270. 
Of  Insurance  policy,  see  Insurance,  §8  22S 
723. 

Pleading  matter  in  avoidance,  see  Plead  i 
136. 

BAIL 

n.  IN  ORIMINAI.  FBOBBCUTIO! 

Presumption  on  appeal  as  to  release  on  ba 
Criminal  Iaw,  8  1144. 

8  39.   If  a  person  convicted  of  crime 
large  under  bond,  hie  whereabouts  is  the 
cem  of  his  sureties  alone,  and  they  may  pi 
him  to  go  beyond  the  limits  of  the  state.— I 
V.  Boasberg  (La.)  162. 

8  43.  The  purpose  of  Const.  Declarati: 
Rights,  8  9,  held  to  be  to  secure  the  right  t : 

in  all  cases  except  where  it  appears  witi 
Bonable  certainty  that  accused  is  cuilty  of  t. 
ital  offense.— Ex  parte  Nathan  (Fla.)  38. 

8  43.  In  certain  cases  bail  should  be  ai 
to  persons  charged  with  a  capital  offense, 
parte  Nathan  (Fla.)  38. 

§  43.  In  habeas  corpus  by  a  person  charj; 
an  accessory  ^before  the  fact  to  murder  to  li 
mitted  to  trail,  held,  that  upon  the  showin 
titioner  was  entitled  to  bail. — Ex  parte  Ni; 
(Fla.)  38. 

8  40.  On  an  application  1^  a  person  chi 
with  a  capital  offense  to  be  admitted  to 
quantum  of  proof  required  declared.— Ex 
Nathan  (Fla.)  38. 

8  49.  On  the  application  of  a  person  chi 
with  a  capital  offense  to  be  admitted  to  bai 
burden  is  on  him  to  show  that  he  Is  en 
thereto.— Ex  parte  Nathan  (Pla.)  38. 
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B  79.  Accused,  volaataHly  appearing  within 
time  allowed  for  the  continuance  of  a  case,  held 
entitled  to  hare  forfeiture  of  his  bond  set  aside. 
—State  v.  Berlin  (La.)  667. 

I  80.  Code  1907.  8  6351,  held  to  supersede 
tlie  commoD'law  right  of  bail  to  arrest  their 
principal  without  process. — Gray  t.  Strickland 

(Ala.)  152. 

g  80.  Bail  were  entitled  at  common  law  to 
arrest  their  principal  and  surrender  him  with- 
out process,— Gray  v.  Strickland  (Ala.)  152. 

I  90.  Under  Code'  1906,  |  1466,  the  forfeit- 
ure of  bond  hdd  without  authori^  under  the 
«Tldence.— McCaleb  t.  State  (Miss)  659. 

BAILMENT. 

Particular  species  of  bailmenta,  and  bailments 

incident  to  pariicvlar  oecupattona. 
See  Pawnbrokers ;  Pledges. 
Carriage  of  goods,  see  Carriers,  |{  40-159. 

S  14.  A  gin  company  held  not  liable  to  the 
owner  for  the  loss  of  a  bale  of  cotton  after  it 
was  baled  and  placed  in  the  company's  yard  with 
notice  to  the  owner;  there  being  do  showing 
of  negligence. — Batesville  Gin  Co,  y,  Whitten 
(Miss.)  095. 

{  31.  Mere  delivery  of  a  bale  of  cotton  to  a 
gin  company,  and  failure  of  the  owner  to  receive 
it.  held  not  sufficient  to  make  out  a  prima  facie 
case  of  liability. — Batesville  Gin  Co.  v.  Whit- 
ten (Miss.)  695. 

S  35.  A  bailee  has  Ruch  special  property  in 
goods  that  he  may  sue  for  damage  thereto. — At- 
lantic Coast  Line  R.  Co.  v.  Partridge  (Fla.) 
634. 

BANKRUPTCY. 

See  assignments  for  Benefit  of  Creditors;  In- 
solvency. 

n.  PETITION,  ADJITDIOATIOH,  WAB- 
BAKT,  AMD  C1TSTODT  OF 
PBOFEBTT. 

<A)  Jnrlsdiotioii  and  Coarae  of  Procedure 
In  General. 

8  32.  Where  trustee  in  bankruptcy  submits 
question  of  exemption  to  state  court,  the  bank- 
rupt before  distribution  of  his  assets  may 
amend  his  schedule  to  claim  exemptions.— Har- 
relson  t.  Webb  (La.)  833. 

(B)  TolnntarT-  Proceedlnva. 

{  42.  A  partnership  is  a  legal  entity,  which 
may  be  adjudged  a  bankrupt  in  either  volun- 
tary or  involuntary  proceedings,  irrespective  of 
any  adjudication  as  to  individual  members  of 
the  firm.— Lacey  t.  Cowan  (Ala.)  2S1. 

{  51.  The  bankrupt  court,  in  proceedings  to 
declare  one  partner  a  bankrupt,  cannot  declare 
the  partnership  or  the  other  partner  a  bank- 
rupt.—Lacey  T.  Cowan  (Ala.)  281. 

m.  ASSIOmiENT,  ADMIMISTBATIOM, 
AND  DISTRIBUTION  OF  BANK- 
RUPT'S ESTATE. 

(B)  Aaniicniaent,    and    Title,    Rlffhts,  mud 
Remediee  of  Trnatee  In  General. 

8  149.  Where  one  or  more  of  partners,  not 
Including  all,  are  adjudged  bankrupt,  the  part- 
nership property  cannot  be  administered  In  the 
proceeding,  unity's  by  consent  of  the  other  part- 
ners.—Lacey  T.  Cowan  (Ala.)  281. 

8  149.  Proceeds  of  the  property  of  a  bank- 
rupt partnership  should  first  be  appropriated 
to  the  payment  of  partnership  debts,  and  the 
property  of  the  individual  estate  should  be  ap- 
])ropriated  first  to  tbo  payment  of  individual 
debts.- Ijicey  v.  Cowan  (Ala.)  281. 


8  149.  The  trustee  In  bankniptCT  of  the  rw 
tate  of  one  partner  cannot  maintain  an  actioti 
to  subject  the  funds  of  the  partnerehin,  mt 
long  as  the  partnership  remauii  nnaettled.— 
Lacey  T.  Cowan  (Ala.)  281. 

g  151.  A  trustee  in  bankruptcy  does  not  ac- 
quire any  right  other  than  what  the  bankrupt 
had.~Blank  v.  Blank  (La.)  745. 

(C)  Preferences  and  Transfers  by  BrnMlc* 
rnptf  and  Attacltnients  and 
*  Otlkcr  Liens. 

8  191.  Under  Act  No.  128,  p.  103.  of  1894. 
rent  held  secured  by  lessor's  privilege  for  oni 
yesr,  whether  the  premises  b«  occupied  or  not 
the  whole  time  by  the  officers  la  charge  of  tlw 
bankruptcy  proceedings  against  lessee. — L  Trip 
ger  Co.  V.  Cavaroc  Co.  (La.)  008. 

V.  RIGHTS,  RSBCEDIES,  AND  DU- 
CHAROE  OF  BANKRUPT. 

8  399.  Where  trustee  in  bankruptcy  snbmitr 
question  of  exemption  to  state  court,  the  failure 
of  the  bankrupt  to  make  a  claim  in  his  schedule 
will  not  waive  his  homestead  right — Harrelsoft 
v.  Webb  (La.)  833. 

8  432.  That  a  corporation  has  been  adjndgH* 
a  bankrupt  does  not  relieve  stockholders  «^ 
debts  contracted  as  partners. — Virginia-Car^ 
Una  Chemical  Co.  v.  Fisher  (Fla.)  504. 

BANKS  AND  BANKING. 

Evidence  of  other  offenses  in  prosecution  ft 
defrauding  bank,  see  Criminal  Law,  {  372. 

in.  FUNCTIONS  AND  DEAUNOS. 

(B)  HepresentatloB  of  Bank  by  OMecra 
rad  Aventst 

8  109.  A  bank  cashier  held  not  to  have  au- 
thority to  mortgage  c  transfer  the  bankV  as- 
sets.— Bank  of  Gloster  v.  Hindman  (Miss.)  G5. 

8  116.  Knowledge  of  the  bookkeeper  of  a 
firm  of  its  dissolution  held  not  notice  to  a  bank 
of  which  the  bookkeeper  was  the  as^ittrauc 
cashier  and  bookkeeper.- Morris  v.  First  ^at. 
Bank  (Ala.)  137. 

(C)  Deposits. 

8  148.  That  canceled  checks  returned  to  a 
depositor  were,  except  the  signature,  in  a  haii>l- 
writing  entirely  ditterent  from  that  of  the  i1t>- 
positor  or  bis  clerk,  held  to  require  him  to  no- 
tify the  bank,  and  he  could  not  recover  for  forg- 
ed checks  subsequently  paid  by  it. — Israel  T. 
State  Nat  Bank  of  New  Qrleaos  (La.)  783. 

8  148.  That  the  year  was  not  filled  out  oo 
a  forged  check  htia  not  sufflcient  to  pat  the 
bank  on  inquiry  so  as  to  make  it  liable  for  iti 
pa vment.— Israel  t.  State  Nat  Bank  of  New 
Orleans  (La.)  783. 

(D)  CoIleeUona> 

Admissions  by  cashier  as  evidence  against  bank, 

see  Evidence,  8  244. 

BAR. 

Of  action  by  former  adjudication,  see  Judg- 
ment, §8  54D-5S4. 

BARROOMS. 

See  Intoxicating  LIqnon. 

BASTARDS. 
I.  hxeoithiact  in  generai.. 

Competency  of  wife  as  witness  on  question  ot 
paternity  in  prosecution  for  abanditHunent  ot 
wife  and  child,  see  Witnesses.  8  61. 
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8m  Aauult  ftnd  Batteiy. 

BAWDY  HOUSE. 

See  Dliorderly  Hoase. 

BELIEF. 

Of  intent  of  deceased  to  take  life  of  ft  censed 
as  affecting  richt  of  aelf-defenie.  tee  Homi- 
cide, 1 194. 

BENEFICIAL  ASSOCIATIONS. 

Mutual  ben^t  lusniance  aaaodatlMi,  lee  Insiix-- 
anoe,  H  728-826. 

BENEFICIARIES. 

Of  tniat.  see  Trusts. 

BENEFIT  SOCIETIES. 

See  Insnrance,  tS  723-826. 

BEQUESTS. 

See  Wills. 

To  charities,  see  Oharlties. 

BEST  AND  SECONDARY  EVIDENCE. 

S^^'^Di''^         t         Evidence,  H  171- 

BETTERMENTS. 

Public  improTements,  see  Drains;  Levees;  Mu- 
nicipal Corporations.  H  266-446. 

BIAS. 

Of  witness,  gnnind  for  bnpeadiment.  see  ^t- 
neases,  H  363-1374. 

BILL 

Introdaction  and  passage  of  lerislatin  Mils,  see 
SUtates,  If  8^6-^- 

BILL  IN  EQUITY. 

See  Eaulty,  H  146-158. 

BILL  OF  DISCOVERY. 

See  DiscoTeiy,  |  3. 

BILL  OF  EXCEPTIONS. 

See  Crimioal  Law,  U  1000-1002;  Exceptions, 
Bill  of. 

BILL  OF  EXCHANGE. 

Bee  Bills  and  Notes. 

BILL  OF  UDING. 

See  Carriers,  B  58,  62. 

BILL  OF  PARTICULARS. 

In  civil  actions  in  general,  see  Pleading,  |  326. 
In  criminal  prosecutions,  see  Indictment  and 
InformatitHit  1 121. 

BILL  OF  RIGHTS. 

See  Constltntional  Law. 


Alteration,  see  Alteration  of  Instruments. 
Authority  of  partner  to  make  and  indorse  for 

firm,  see  Partnerriiip,  I  146. 
Bills  of  lading,  see  Ganleis,  |8  58,  62. 
Notes  of  mamed  woman,  see  Husband  and 

Wife,  I  85. 

Stipulations  for  confession'  of  Judgment,  see 
Judgment,  8S  46,  53. 

I.  BEQinSITEB  AND  VALZDITT. 

(A)  Fom  «mA  GoKteMta  of  Bill*  of  Bx- 
cbuve,  DraftSi  Chealcs,  and  Orders. 

Evideace  of  payment,  admisdons,  aee  Evidence, 
{  244. 

m.  MODIFIOATION.  RENEWAXh  AND 
BEiOISSION. 

5140.  Where  maciiiner;  bought  was  not 
pped  until  after  the  time  agreed  upon,  and 
was  accepted  without  objection,  and  payments 
made,  and  notes  given  for  the  balance,  the  de 
lay  in  shipment  was  no  defense  to  the  notes. 
r-Hyer  v.  ^oik  Mfg.  Co.  <Fla.)  485. 

IV.  HEOOnAaXUTT  ANSTRANSFEB. 

Bills  of  lading,  see  Carriers.  |  68. 

(A)  iKStrsmenta  Nevotlalile. 

8  164.  Note  conetmed,  and  held  negotiable. — 
First  Nat.  Bank  v.  Alexander  (Ala.)  ^. 

V.  RIGHTS  AND  lilABILmES  ON  XM- 

DOBSEMBNT  OR  TRANIFEB. 

(D)  B«M  VXd*  Parehaaera. 

I  332.  A  transferee  of  notes  securing  a  mort- 
gage fraudulently  given  upon  property  which 
the  mortgagor  bad  agreed  abould  be  itfold  for  the 
l>enefit  of  creditors  of  bis  firm  fteld  not  a  bona 
Qde  holder.— Union  Garment  Co.,  Umlted,  v. 
Newburger  (La.)  740. 

Vn.  PATMENT  AND  DIBCHAROE. 

Payment  of  forged  or  altered  paper  bank, 
see  Banks  andBanking,  {  148. 

▼Xn.  AOTZONS. 

Admissions  as  evidence,  see  Evidence,  f  244. 
Competent  of  witnesses  In  action  against  es- 
tate of  decedent,  see  Witnesses,  |  139. 
Pleading  conclusions,  see  Pleading,  |  8. 

I  4"^.  Under  rule  65  of  the  rules  of  circuit 
court  In  common-law  actions,  Acid,  that  a  plea 
in  an  action  on  notes  by  defendants  as  a  part- 
nership, simply  denying  that  the  notes  were 
executed  by  defendants  as  a  partnership,  and 
not  denying  a  joint  liability,  presents  no  de* 
fense.— vir^nia-Oarolina  Chemical  Co.  v.  Fish- 
er (FlaO  804. 

f  484.  In  an  action  on  a  negotiable  note  by 
the  indorsee,  a  plea.  Aeld  a  plea  of  payment  in 
money^Firat  Nat.  Bank  v.  Alexander  (Ala.)  45. 

f  511.  In  an  action  on  b  note,  evidence  con- 
cerning certain  work,  introductory  to  testimony 
that  the  work  was  paid  for  and  the  money  ap- 
propriated to  the  payment  of  the  note  sued  on, 
held  admissible.— First  NaL  Bank  v.  Alexander 
(Ala.)  45. 

i  524.  In  an  action  on  a  note  against  the 
maker,  plaintiff's  introduction  of  the  note  cor- 
responding with  the  complaint  established  a 
prima  facie  case.— Deleoii  v.  Walter  (Ala.)  834. 

BLASPHEMY. 

8  3.  An  affidavit  charging  use  of  profane  lan- 
guage held  required  to  state  the  particular  pub- 
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Alunicipal  departments  in  general,  see  Mani<^ 

pal  Corporations,  i  183. 
Pooi^law  boards,  see  Panpers,  |  6. 
Review  of  tax  assessments,  see  Taxation,  S8 

474-493. 

School  boards,  see  S(ihoola  and  School  Dis- 
tricts, i  53. 

BONA  FIDE  PURCHASERS. 

Grantees  in  fraudulent  conveyaaces,  see  Fraud- 
ulent Conveyances,  |^  169. 
Of  bUls  or  notes,  see  Bills  and  Notes,  |  832. 
Of  mortgaged  property,  see  Chattel  Morlnages, 


I  163. 
Of 


Property  sold  on  execution,  see  Execution, 
72. 

Of  public  lands,  see  Public  Lands,  1  152. 
Of  real  prcwerty  in  gmeral,  see  Vendor  and 
Fuicfaaser,  |f  227-m 

BONDS. 

Draiuise  district  bonds,  see  Drains,  {  18. 
Levee  bonds,  deposit  of  proceeds  of  sale  of,  see 

Levees,  I  32. 
To  keep  toe  peace,  see  Breach  of  the  Peace,  S 

19. 

Bond*  for  performance  of  dutieM  of  truii  or 

office. 

See  Sheriffs  and  Constables,  SS  157,  171. 
County  officers,  see  Counties,  S  98. 

BontU  in  judicial  vrooeedinffa. 
See  Bail;  Injunction,  S  235. 
Appeal  or  writ  of  error  in  seneralt  see  Appeal 
and  Error,  SS  383,  465,  475. 

V.  ACTIONS. 

Effect  of  failnre  to  verify  denial  of  ezecntios, 
see  Pleading.  |  291. 

I  122.  Where  a  bond  is  the  joint  and  sev- 
eral andertaking  of  two  or  more  parties,  the 
obligors  may  be  sued  severally  or  all  jointly.— 
Fidelity  &    Deposit  Co.  of  Maryland  t.  Aolt- 

man  (Fla.)  991. 

{  ]24.  In  an  action  upon  a  bond  containiog 
conditions  precedent  to  be  performed  by  plain- 
tifl,  the  declaration  should  allege  performaDce 
ot  such  conditions  or  a  valid  excuse. — United 
States  Fidelity  &  Guaranty  Co.  v.  District 
Grand  Lodge  No.  27  of  Grand  United  Order  ot 
Odd  Fellows  (Fla.)  952. 

§  124.  Method  of  pleading  performance  of 
conditions  precedent  and  excuse  for  their  non- 
performance stated  under  Gen.  St.  1906,  §  1436. 
—United  States  Fidelity  &  Guaranty  Co.  v. 
District  Grand  Lodge  No.  27  of  Grand  Unit- 
ed Order  of  Odd  Fellows  (Fla.)  952. 

§  124.  In  an  action  on  a  bond,  where  the 
liability  is  limited,  it  is  immaterial  on  demur- 
rer that  the  ad  damnum  clause  states  an  amount 
in  excess  of  such  liability.— Fidelity  &  Deposit 
Co.  of  Mnrj'land  v.  Aultman  (Fla.)  991. 

S  142.  In  an  action  on  a  bond,  requested 
charges  held  properly  refused  as  confn8ing.-<- 
Fidelity  &  Deposit  Co.  of  Maryland  t.  Ault- 
man (Fla.)  991. 

BOOKS. 

Assessment  boobs,  see  Taxation,  {  415. 

BOOKS  OF  ACCOUNT. 

Competency  as  evidence,  see  Evidence,  {  354. 
negnlrement  of  insurance  policy  aa-to  keeping 
books  by  insured,  see  Insurance,  S  335. 


BOUNDARIES. 

See  Fences. 

Of  connties,  see  Counties,  {  16. 

I.  DESCRIPTION. 

i  3.  Distances  in  a  description  of  land  will 
always  yield  to  fixed  bounduies  clearly  estab- 
Ii8hed.-Page  v.  WhaUey  (Ala.)  116. 

BREACH. 

Of  conditions  of  bonds  or  uDdertakines  in  Judi- 
cial proceedings,  see  Injunction,  8  2S5. 

Of  conditions  of  insurance  policies,  see  Insu^ 
ance,  |S  282,  328-335,  723. 

Of  contract  in  general,  see  Contracts,  H  295- 
322. 

Of  contract  for  transportation  of  passenger,  see 

Carriers,  H  275,  277. 
Of  contract  of  lease,  see  Landlord  and  Tenant, 

S48. 

Of  contract  of  sale,  see  Sales,  ||  163,  176; 

Vendor  and  Purchaser,  {  142. 
Of  covenant,  see  Covenants,  {  130. 
Of  warranty  In  insurance  policy,  see  Insurance, 

S  723. 

BREACH  OF  THE  PEACE. 

See  Assault  and  Battery,  S8  54,  77. 
Review  of  proceedings  in  intermediate  appel- 
late court,  see  Criminal  Law,  B  1179. 

I  19.  Under  Code  1906,  $  1548,  relating  to 
peace  bonds,  jurisdiction  held  to  lie  In  any 
county  or  justice  district  where  the  party  makn 
the  threats,  or  in  which  occurs  the  hostile  ac- 
tion leading  to  the  apprehension  that  the  party 
charged  intends  to  commit  an  offense  against 
the  person  or  proiterty  of  another.— Foid  v. 
State  (MisB.)  497. 

J  20.  In  a  proceeding  under  Code  1906.  f 
IMS,  relating  to  peace  bonds,  the  court  should 
solve  any  reasonable  doubt  in  favor  of  the 
preservation  of  the  peace  and  require  the  bond 
to  be  given,  the  amount  thereof  to  be  measured 
by  the  gravity  of  the  situation  and  the  condi- 
tion of  the  parties.— Ford  v.  State  (Misa.)  497. 

,  §  21.  Under  Code  1900,  §  1548,  relating  to 
pence  bonds,  the  submission  of  the  issue  to  a 
jury  oD  appeal  to  the  circuit  court  held  error; 
the  trial  being  for  the  judge  only.— Ford  t. 
State  (Miss.)  497. 

BRIBERY. 

S  6.  An  information  for  bribery  held  not  fa- 
tally defective  for  failure  to  affirmatively  allege 
certain  matters.— Tillman  v.  State  (Fla.)  675. 

BROKERS. 

Insurance  brokers,  see  Insurance,  |  96. 
Subject  and  title  of  statutes  imposing  license 
tax  tn  uKmey  brokers,  see  Statutes.  |  114. 

IV.  COMPENSATION  AND  UEN. 

I  40.  The  promise  made  by  a  landowner  to 

a  broker  held  without  consideration.— Crooin  v. 
American  Securities  Co.  (Ala.)  915. 

i  42.  That  a  broker  employed  to  sell  land 
bad  not  taken  out  a  broker's  license  held  not  to 
invalidate  hia  contract.— Smith  v.  Sharp  (AlaJ 
381. 

I  44.  An  authority  to  sell  land  may  be  re- 
voked at  any  time  before  sale,  and  tlie  o«ti.-r 
will  not  thereby  incur  any  obligation  to  the 
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Bcent— Croaln  American  Seenritie*  Co. 
(Ala.)  91S. 

i  46.  The  owoer  of  real  estate,  hj  employ- 
ing an  agent  to  effect  a  sale  thereof,  does  not 
thereby  preclude  himself  from  employing  other 
asenta  to  sell  it,  or  from  selling  It  himself,  pro- 
Tided  he  acta  in  good  faith^--&nith  t.  Sharp 
(Ala.)  881. 

S  46.  A  broker  held  not  entitled  to  commia- 
aiona  for  sale  of  land.— Oronin  t.  American  Se- 
curities Co.  (Ala.)  915. 

f  M.  A  broker  employed  to  sell  land  is  en- 
titled to  hia  compensation,  if  he  brings  to  the 
seller  a  purchaser  able,  ready,  and  willing  to 
purchase  on  the  terms  named,  or  if  he  brines 
,  the  parties  together  and  a  sale  Is  afterwards 
conaommated  by  the  aeUur  bimaelf. — Smith  t. 
Sharp  (Ala.)  881. 

S  54.  Agent  held  not  entitled  to  commissions 
unless  he  produces  a  purchaser  able,  ready,  and 
willing  to  buy  on  toe  terma  apecified. — Carter 
T.  Owens  (Fla.)  641. 

I  66.  A  broker  employed  to  sell  land  is  en- 
titled to  his  compensation,  if  he  brings  to  the 
seller  a  purchaser  able,  ready,  and  willing  to 
purchase  on  the  terms  named,  or  if  he  hnngs 
the  parties  together  and  a  sale  is  afterwards 
fKmanmmated  by  the  aeller  hinuelf^Smith  t. 
Sharp  (Ala.)  SSL 

S  &7.  One  selling  land  to  a  purchaser  intro- 
duced by  the  seller's  broker  for  less  than  the 
terms  named  in  the  contract  of  employment 
waives  the  terms  of  the  contract  in  that  re- 
spect, and  is  liable  for  a  reasonable  commis- 
sion.—Smith  V.  Sharp  (Ala.)  381. 

i  65.  The  rule  prohibiting  a  real  estate  agent 
from  recovering  compensation  for  selling  prop- 
erty, where  he  was  agent  of  both  buyer  and 
seller,  applies  unless  both  parties  know  of  his 
inconsistent  relatioo  and  consent  thereto. — 
Oreen  t.  Southern  States  Iiumber  Co.  (Ala.) 
017. 

i  65.  A^ent  to  sell  land  held  bound  to  dis- 
close to  bis  principal  any  material  fact  known 
to  him.— Garter  t.  Ovens  (Fla.)  641. 

I  65.  Broker,  sending  customer  to  his  prin- 
cipal to  negotiate  directly,  without  communi- 
cating to  the  principal  his  knowledge  that  the 
customer  was  resolved  to  pay  the  price  asked, 
held  to  forfeit  any  right  to  commissions. — Car- 
ter V.  Owens  (Fla.)  641. 

S  65.  Evidence  held  insufficient  to  show  fraud- 
ulent concealment  of  facts  by  broker  so  as  to 
preclude  him  from  recovering  compensation  for 
a  sale  of  land  as  against  the  owner. — Furiow  t. 
Benoit  (La.)  785. 

T.  AOTIOirS  FOR  COMPENSATION. 

§  82.  Id  an  action  by  a  bnriter  for  commis- 
sions, held,  that  no  sutntantial  variance  existed 
between  the  pleading  and  proof.— Smith  v.  Sharp 
(Ala.)  381. 

I  85.  Where  an  owner  sells  land  to  a  pur- 
chaser introduced  by  the  seller*s  broker  for 
less  than  the  terms  named  in  the  contract  of 
employment,  such  contract  Is  admissible  in  evi- 
dence, in  an  action  by  the  broker  for  his  commis- 
liioDS,  as  a  basis  for  the  ascertainment  of  rea- 
sonable compensation. — Smith  t.  Sharp  (Ala.) 

9  85.  In  an  action  for  commissions  for  pro- 
curing a  purchaser  for  realty,  who,  pursuant 
to  an  agreement  with  the  owner,  afterwards 
canceled  the  contract  to  purchase,  a  question  to 
the  purchaser  claimed  to  have  been  procured, 
whether  bis  habit  was  to  abandon  his  obliga- 
tions without  notice,  was  properly  excluded. — 
firreen  T.  Soatbem  States  Lumber  Co.  (Ala.) 
817. 


BROTHEU 

See  Disorderiy  Houa&  • 

BURDEN  OF  PROOF. 

In  civil  actions,  see  Bvldenoe,  |  96. 
Showing  error  on  appeal  or  writ  OX  errc 
Appeal  and  Error,  |  901. 

BURGLARY. 

charge  of,  as  distinguished  from  larcen 

Larceny,  |  38. 
Liability  of  owner  of  store  for  injuries  t 
glar  caused  by  spring  guns,  see  Trespasi 

I.  OFraXBES  AND  BEBPONBXBr 
THEREFOR. 

I  S.  To  eonstltnte  bieakiiv  and  entei 
storehouse  with  intent  to  commit  a  misde 
or,  accused  must  have  intended  to  comm 
misdemeanor  in  the  house;  otherwise 
breaking  and  entering  Is  a  tzesnasB  only. 
Una  V.  State  (Fla.)  582. 

n.  FBOSEOimoirANDPinnsHii 

Res  gestse,  see  Criminal  Law,  f '364. 

I  31.  Evidence  of  the  facta  and  circuE 
ces  on  defendant's  breaking  and  enterin) 
admissible.— State  t.  Perry  (La.)  799. 

§  35.  In  a  prosecution  for  breaking  ai 
tering  with  Intent  to  kill,  evidence  of  a  con 
tion  between  prosecutris  and  another  in  d 
ant's  presence  held  admissible  to  identify  1 
State  v.  Perry  (La.)  799. 

I  42.  Unexplained  possession  of  proper 
cently  stolen  does  not  create  a  conclusi 
law  of  guilt  of  accuaed.— Thompson  t. 
(Fla.)  607. 

{  42.  Possession  of  stolen  property  At 
warrant  a  conviction  of  entering  building 
Intent  to  steal.— Thompson  v.  State  (Fla., 

8  45.  Criminal  intent  to  commit  a  i 
meanor  therein  held  not  necessarily  in 
from  breaking  and-  entering  a  storehoiise.- 
kina  t.  State  (Fla.)  582. 

I  45.  In  a  proeecntion  for  breaking  an 
tering  with  Intent  to  kill,  defendant's  loten 
for  the  jury.— State  v.  Perry  (La.)  799. 

BURNING. 

Criminal  respondbillty,  see  Arson. 

BURNT-RECORD  ACT. 

See  Records,  {  17. 

BUSINESS. 

Carrying  on  business,  by  foreign  corpon 
in  general,  see  Corporations,  |  642. 

Alarried  women  carrying  on  business,  see 
band  and  Wife,  |  97. 

Regulation  of  conduct  of  business  as  regul 
of  commerce,  see  Commerce,  8  61. 

BYSTANDERS. 

Summoning  as  juiors,  see  Jury,  f  72, 

CALENDARS. 

Computation  of  time,  see  Tban, 

CALLS. 

In  deeds,  see  Boundaries,  9  3. 
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CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title;  BefonnatioQ  of  loatru- 
mentB. 

Setting  aside  transfer,  in  frand  of  creditors  or 
subsequent  purchasers.  Bee  Fraudulent  Con- 
veyances, SS  200-299. 

Grounds  for  cancellation  and  cancellation  or 
reacitiion  of  particular  inatrumenta  by 
act  of  parties. 
Contracts  of  sale,  see  Vendor  and  Purcfaaser,  S 

Insurance  policies,  see  Insurance,  S  229. 
Tax  deeds,  see  Taxation,  {  805. 

X.  RIGHT  OF  ACTION  AND  DEFENSES. 

i  18.  A  grantor  held  not  estopped  from  set- 
tiog  up  invaliditr  of  the  conveyance  on  the 
ground  of  fraud,  undue  influence,  and  lack  of 
couslderatfon.— Martin  r.  Evans  (Ala.)  997. 

S  24.  Previous  tender  of  price  held  not  re- 

Suired  in  a  suit  to  set  aside  a  sale  for  fraud. — 
e  V.  Hackley,  Hume  &  Joyce  (La.)  772. 

g  30.  Under  the  facts,  held,  in  a  suit  to 
cancel  a  deed,  that  defendant  was  responsible 
for  conduct  that  amounted  to  duress  and  led 
to  the  cooTeyance.— Martin  t.  Evans  (Ala.)  997. 

XI.  PB00EEDINO8  AMD  BELIEF. 

I  60.  The  condition  of  a  cause  and  pleading 
held  such  that  a  deed  would  be  set  aside,  as 
sought  by  complainant.  Code  1907,  |i  3103, 
3754.— Martin  v.  Evans  (Ala.)  997. 

CAPITAL 

Cor^rata  capital  in  general,  see  Corporations, 

CAPTION. 

Of  petition  for  public  improvement,  see  Municl- 
pai  Oorporatipns,  {  294. 

CARELESSNESS. 

See  Negligence. 

CARNAL  KNOWLEDGE. 

See  Rape;  Seduction. 

CARRIERS. 

As  employers,  see  Master  and  Servant. 

Construction,  regulation,  and  operation  of  rail- 
road in  general,  see  Railroads. 

Construction,  regulation  and  operation  of  street 
railroads  Id  general,  see  Street  Itallroadg. 

Construction,  regulation,  and  operation  of  tele- 
graph and  telephone  lines,  see  Telegraphs  and 
Telephones. 

X.   COMTROI4  AND  REGVUkTION  OF 
COMMON  GAXtlUEBS. 

(A)  I>  deMenU. 

Denial  of  due  process  of  law  hy  regulations  as 
to  equipment  of  cars,  see  Constitutional  Law, 
§  20t. 

Detilal  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  i  241. 

Deprivation  of  property  without  due  process  of 
law,  see  Conitttutional  Law.  |  297. 

Laws  relating  to  equipment  of  lumber  cars  as 
denial  of  right  of  acquiring,  posResniog  and 
protecting  property.  Bee  Conslitutiooal  Law, 


Ii  10.  The  valid  administrative  orders  of  the 
railroad  commissioners  should  tie  obeyed,  and 
those  suliject  thereto  violate  them  at  their  peril. 
—State  T.  Florida  East  Coast  Ry.  Co.  (Fla.)  425. 

S  15.  Authority  given  railroad  commissionen 
held  to  include  the  power  to  make  reasonable 
regulations  requiring  facilities  for  making  con- 
nections between  different  roada.— State  v.  Flo- 
rida East  Coast  Ry.  Co.  (Fla.)  425. 

8  18.  An  order  of  the  railroad  commL^sioners 
will  not  be  enforced  though  the  carrier  disre- 
garded it  before  applying  for  relief  to  the  rail- 
road commissioners,  where  its  eaforcement  will 
be  injurious  to  the  public  and  violate  the  car- 
rier's constitutional  rights.— State  t.  Florida 
East  Coast  By.  Co.  (FU.)  425. 

8  18,  If  an  order  of  railroad  commiwpionprs 
under  changed  conditions  will  operate  arbitrari- 
ly, it  will  not  be  enforced.— State  t.  Florida 
Eftst  Coast  By.  Co.  (Fla.)  425. 

I  18.  In  seeking  relief  from  orders  of  the 
railroad  commlBsioners,  a  carrier  should  applr 
to  the  railroad  oommtssiooers  for  modifirati<'a 
before  resorting  to  the  courts. — State  t.  Florida 
East  Coast  By.  Co.  (Fla.)  425. 

I  18.  Unreasonable  regulations  held  not  with- 
in the  authority  conferred  upon  the  railroad 
commissioners  and  they  will  not  be  enfnnvd 
by  the  conrts.- State  T.  Florida  East  Coast  Ry. 

Co.  (Fla.)  425. 

8  18.  Rules  and  regulations  adopted  by  rail- 
road commissioners  held  subject  to  review,  am 
by  appeal  or  writ  of  error,  but  iu  mandamus 
and  other  appropriate  proceedings. — State  t. 
Florida  East  Coast  By.  Co.  (Fla.)  42o. 

n.  CARBIAOE  OF  GOODS. 

Denial  of  due  process  of  law  by  regulations  as 
to  equipment  of  cars,  see  Constitutional  Law. 
S  297. 

Denial  of  equal  Protection  of  laws  by  regi-Ia- 
tions  as  to  equipment  of  cars,  see  Constitu- 
tional Law,  I  241. 

(A)'  DellTery  to  Carrier. 

I  40.  Carrier's  duty  to  furnish  rea»onshIy 
adequate  facilities  hela  commensurate  with  tlie 
powers  and  privileges  conferred  on  it  and  the 
just  requirement  of  the  miblic. — State  v.  Flori- 
da East  Coast  By.  Co.  (Fla.)  425. 

<B)  Bills  of  Ijadlac  Shlpptnv  Receipt*, 
and  Special  Contract*. 

8  S8.  A  transferee  of  a  bill  of  lading  held  to 
acquire  only  the  title  of  transferror  to  the  goods 
described.— First  Nat.  Bank  Wilkesbaire 
Lace  Mfg.  Co.  (Ala.)  153. 

8  58.  Under  the  facts,  a  bank  held  not  liable 
to  the  purchaser  of  cotton  for  a  deficiency  in 
weight,  where  the  bill  of  lading  of  the  cotton 
was  sent  to  the  bank  with  draft  attached. — 
First  Nat.  Bank  T.  Wilkesbarre  Lace  Mfg.  Co. 
(Ala.)  153. 

8  62.  A  cnrrier.  classifying  goods  received  for 
shipment  with  knowledge  of  their  character,  and 
collecting  the  freight  for  the  shipment  and  deliv- 
ery of  the  goods  under  such  classification,  can- 
not avoid  the  contract,  or  its  liability  for  failure 
to  ship  according  to  the  contract,  on  the  ground 
that  the  goods  did  not  belong  to  the  cla^ 
named— St.  Louis  &  S.  F.  R.  Co.  v.  Cash  Grain 
Co.  (Ala.)  81. 

(C)  Castodx  and  Control  of  Qooda. 

8  76.  The  owner  of  crates  of  peats  intrusted 
as  a  commiseionmaD  with  other  crates,  such 
crates  together  making  up  a  car.  can  sue  f')r 
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any  damage  tbexeto.— Atlantle  Coast  Una  B. 

Co.  V.  Partridjre  (Fla.)  634. 

lE)  DelMT-  In  TraMport«.tlon  op  DcllTerr< 

ADcUIaxT  Jurifldictioo  of  equity  to  enforce  recip- 
rocal demnrrage  charges,  see  Equity,  (  89. 

9  108.  In  an  action  againBt  a  oirrler  for  fail- 
ure to  deliver  frei^t  within  a  reasonable  time, 
a  plea  held  bad.— Bt.  Lonis  &  8.  F.  B.  Co.  v. 
Cash  Grain  Co.  (Ala.)  81. 

(F)  of  or  Injwr  to  Goods. 

Opinion  evidence  in  action  for  loss  of  or  In- 
juries to  goods,  see  Bvidence,  i  4T2. 

I  123.  The  failnre  of  a  carrier  to  move  a  car 

load  of  lumber  rendera  it  liable  for  the  loss  of 
the  lumber  by  its  subsequent  destruction  by  fire 
vithout  the  carrier's  fault. — Green  v.  Ijouisville 
&  N.  R.  Co.  (Ala.)  937. 

(H>  UmitatioB  of  Liatollitr. 

i  169.  A  itipolatlon  in  a  bill  of  ladiuff,  Hiq- 
Sting  the  time  within  which  claims  for  damages 
aball  be  presented,  is  valid,  provided  tlie  time 
fixed  is  reasonable.— Nashville,  C.  &  St;  L.  Ry. 
T.  H.  M.  Long  &  Son  (Ala.)  130. 

S  ISO.  A  stipulation  in  a  contract  for  the 
transportation  of  freight,  limiting  the  time  for 
presenting  claims  for  damafces,  held  invalid,  be- 
cause UQieasonable.— Nashville,  C.  &  9t.  L.  By. 
T.  H.  M.  Long  ft  Son  (Ala.)  130. 

nr.  OABKIAOB  OF  PABSENeBBS, 

(A)  Bolattom  Between  Caraler  mad  Pas- 
sea  ser. 

i  245.  In  an  action  against  a  railroad  com- 
pany, where  the  complaint  alleged  the  relation 
of  carrier  and  passenger,  and  the  proof  showed 
the  relation  of  master  and  servant.  It  was  er- 
ror to  refuse  afQrmative  charge  for  defendant. 
— Birmingham  By.,  Light  ft  Power  Co.  «.  Stan- 
Geld  (Ala.)  f»l. 

I  248.  A  reasonable  rule  may  be  enforced  by 
a  carrier  in  such  an  arbitrary  manner  as  to 
make  It  liable  in  damages.— Ltraisville  ft  N.  B. 
Co.  V.  Berry  (Fla.)  OTO. 

(B)  Fares,  TteketB,  aad  Byeelal  Contraet*. 

S  249.  Carrier  held  not  entitled  to  demand  5 
eenta  additional  fare  of  a_pasBeneer. — Louis- 
ville ft  N.  R.  Co.  V.  Berry  (BTif.)  579. 

$  249.  Custom  to  permit  a  minister  of  the 
gospel  to  travel  at  a  rate  lower  than  that  given 
to  the  general  public,  by  a  carrier,  impones  up- 
on a  railroad  no  obligation  to  give  such  per- 
mission.— Illinois  Cent.  R.  Co.  v.  Dunnigan 
(Miss.)  443. 

<C)  FerforMUteo  of  Contraet  of  Traanpor- 
tatloB. 

i  275.  A  count  in  a  complaint  in  an  action 
by  a  passenfrer  against  a  carrier  held  sufficient. 
—Louisville  &  N.  R.  Co.  v.  Weathers  (Ala.)  2G8. 

$  277.  In  an  action  for  damages  for  being 
put  off  at  a  wrong  station,  plaintiff  held  not 
entitled  to  recover  punitive  damages. — Yazoo  ft 
M.  T.  R.  Co.  V.  Hughes  (Miss.)  627. 

(D)  Penonal  Injariea. 

Applicability  of  iastrt'ctions  to  pleadings  and 

issues,  see  Trial,  {  251. 
Application  of  instructions  to  case,  see  Trial, 

I  252. 

1  289.  The  law  does  not  impose  on  carriers 
the  duty  of  absolutely  warranting  the  safety  of 

Eassengers,  and  for  casualties  against  which 
uman  sagacity  cannot  provide,  nor  the  utmost 
prudence  prevent,  a  carrier  is  not  liable.- Irwin 
T.  Louisville  ft  N.  R.  Co.  (Ala.)  62. 

I  283.  The  contract  of  carriage  of  female 
passengers  Implies  that  the  carrier  will  protect 


them  against  obscenity,  inunodeat  conduct,  or 
wanton  approach.— Blrminriiam  By.,  Light  ft 
Power  Co.  v.  Parker  (Ala.)  06. 

g  283.  The  carrier's  duty  to  protect  female 
passengers  from  Indecent  assaults  by  itS'  serv- 
ants should  not  be  frittered  away  by  nice  ques- 
tions as  to  wbether  the  servants  were  acting 
within  the  scope  of  their  authority.— Birming- 
ham Ry.,  Light  ft  Power  Co.  v.  Parker  (Ala.) 
55. 

S  284.  General  rule  stated  as  to  the  duty  and 
liability  of  cairiers  as  to  {njuri«  to  passengers 
by  straugerB.— Irwin  v.  Loaisville  ft  R.  Co. 
(Ala.)  627 

S  280.  A  station  must  l>e  made  safe  for  a 
passenger  cominf^  to  take  a  train.— lilinola  Cent. 
H.  Co.  V.  I>aniels  (Miss.)  721. 

g  200.  Carriers  of  passengers  must  provide 
vehicles  as  safe  as  skill  and  foresight  can  rea- 
sonably make  tbem,  and  appliances  must  be  kept 
in  a  ssfe  and  suitable  condition ;  and  If  a  pas- 
senper  is  injured  by  any  defeat  or  unsafe  condi- 
tion the  carrier  is  liable. — Irwin  v.  Louisville  ft 
N.  R.  Co.  (Ala.)  62. 

I  290.  A  carrier  must  provide  cars  and  ap- 
pliances of  the  most  approved  type  in  general 
use  by  others  engaged  in  a  similar  occupation, 
and  exercise  a  high  degree  of  care  to  maintain 
and  keep  them  in  suitable  repair  and  efficient 
for  their  purpose.— Irwin  v.  Ijouisville  &  N.  R. 
Co.  (Ala.)  02. 

f  297.  As  respects  safety  of  passengers,  a 
rste  of  speed  mM  be  dangerous  and  negligent 
—St.  Lonia  ft  S.  F.  B.  Co.  v.  Savage  (Ala.)  113. 

g  302.  A  railroad  company  held  not  to  be 
liable  for  an  injury  to  a  passenger  caused  by  a 
missile  thrown  through  a  car  window,  where 
there  is  no  showing  that  such  an  assault  or  in- 
jury could  have  been  reasonably  anticipated  at 
the  time  and  place  at  which  it  happeDed.— Irwin 
V.  Louisville  &  N.  B.  Co.  (Ala.)  &2. 

g  305.  If  a  passeneer's  injury  Is  the  result 
of  the  concurring  negligence  of  a  stranger  and 
the  carrier,  the  latter  is  liable.— Irwin  v.  Louis- 
ville ft  N.  R.  Co.  (Ala.)  62. 

g  314.  An  allegation  in  the  complaint  in  a 

passenger's  action  for  assault  by  the  conductor 
held  to  sufficiently  charge  a  wanton  assault. — 
Birmingham  By.,  Light  ft  Power  Co.  v.  Parker 
(Ala.)  55. 

g  314.  An  allegation  in  the  complaint  In  a 
passenger's  action  that  the  conductor  wantonly 
assaulted  plaintiff  by.  etc.,  held  to  charge  only 
one  assault. — Birminprbam  By.,  Light  &  Power 
Co.  v.  Parker  (Ala.)  55. 

g  316.  In  an  action  for  injuries  to  a  passen- 
ger, burden  held  on  defendsnt  to  show  that  the 
wreck  in  which  plaintiff  was  Injured  was  not 
due  to  its  negligence.— St.  Louis  ft  8.  F.  B. 
Co.      Savage  (Ala.)  113. 

g  317.  In  an  action  for  injuries  to  a  passen- 
ger, evidence  that  tbe  train  was  behind  time 
was  admissible  as  tending  to  show  that  it  waa 
being  operated  at  an  nnuaual  and  Immoderate 
rate  of  speed.- St.  Louis  ft  S.  F.  B.  Co.  t.  Sav- 
age (Ata.)  113. 

g  317.  The  evidence  called  for  by  a  question 
to  a  witness  held  to  involve  facts  and  purposes 
foreign  to  the  issue.— St.  Louis  ft  S.  F.  B.  Co. 
V.  Savage  (Ala.)  113. 

g  318.  In  an  action  by  a  passenger  on  an 
electric  street  car  for  personsd  injuries,  evidence 
held  to  show  that  the  company  failed  to  use 
ordinary  care.— Pensacola  Electric  Co.  v.  Alex- 
ander (Fla.)  673. 

8  318.  Under  Code  1906,  §  1985,  a  carrier 
held  required  to  clearly  show  how  an  injury 
to  a  passenger,  injurpd  by  the  running  of  a  lo- 
comotive, occurred.- Easley  v.  Alabama  Great 
Southern  Ry.  Co.  (Miss.)  491. 
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I  319.  Passenger  held  entitled  to  punitive 
damatres  for  coiMuct  of  a  conductor. — ^Yazoo  & 
M.  V.  R.  Co.  V.  Fitzgerald  (MIbb.)  631. 

I  319.  A  recovery  of  $2,500  damages  (or  con- 
dact'of  a  railroad  conductor  towards  a  passen- 
ger held  excessive.— Yasoo  &  M.  V.  R.  Co.  t. 
Fitzgerald  (Miss.)  631. 

§  320.  In  an  action  foe  injuries  to  a  passen- 
ger, the  question  whether  the  starting  of  the  car 
was  wanton  field  for  the  jury. — Birmingham 
Ry.,  Light  &  Power  Oo.  v.  Moore  (Ala.)  115. 

g  320.  Evidence,  in  an  action  by  a  passenger 
on  an  electric  car  for  personal  injuries,  held  to 
make  the  question  of  defendant's  negligence 
one  for  the  jury.— Pensacola  Electric  Co.  v.  Al- 
exander (Pla.)  673. 

§  321.  In  an  action  for  injuries  to  a  street 
car  passenger,  an  instmction  held  erroneous. — 
Birmingham  Ry.,  Light  &  Power  Go.  v.  Moore 
(Ala.)  115. 

I  321.  Under  the  statute,  a  requested  instruc- 
tion, in  an  action  by  a  passenger  injured,  that 
the  burden  of  proof  is  on  plaintiff  to  show  that 
the  accident  was  due  to  defendant's  negligence, 
held  properly  refused.— Pensacola  Electric  Co. 
T.  Alexander  (Fla.)  073. 

(K)  ContribwtorT'  Ne^iffCKOa  of  Peraoa 
Injnred. 

I  323.  A  passenger  held  authorized  to  as- 
sume that  the  earner  will  exercise  the  highest 
decree  of  care  In  providing  for  his  safety. — Illi- 
nois Cent.  R.  Co.  v.  Daniels  (Miss.)  721. 

I  327.  A  passenger,  while  going  to  the  depot 
to  take  passage  on  a  train  scheduled  to  atop 
there  at  the  very  instant,  may  assume  that  a 
train  on  a  parallel  track  will  not  be  running  in 
excess  of  the  maximum  speed  limit,  and  that  the 
carrier  will  not  run  its  trains  over  the  parallel 
track  in  such  a  way  as  to  subject  him  to  un- 
usual danger.— Illinois  Cent.  B.  Co.  y.  Daniels 
(Miss.)  721. 

B  327.  Whether  a  passenger  killed  while  run- 
ning to  a  depot  to  catch  a  train  was  guilty  of 
contributory  negligrace  held  to  depend  upon 
whether  be  exercised  ordinary  precaution  In 
view  of  the  circumstances.- Illinois  Cent.  B.  Go. 
r.  Daniels  (Miss.)  721. 

S  333.  Where  a  carrier,  taking  a  passenger 
beyond  his  destination,  stops  the  train  and  lets 
him  off,  he  may  assume  that  the  place  selected 
is  reasonably  safe  for  the  purpose.— Birming- 
ham Ry.,  lA^t  &  Power  Cq.  t.  Anderson  (Ala.) 
1021. 

8  347.  It  is  not  negligence  per  se  for  a  pas- 
senger to  fail  to  stop,  look,  and  listen  while  go- 
ing to  the  depot  to  take  passa^  on  a  train 
8<£ednled  to  stop  there  at  the  very  instant  he 
goes  there.— Illinois  Cent.  B.  0>.  v.  Daniels 
(Miss.)  721. 

I  347.  Whether  a  passenger  running  to  a 
depot  to  catch  a  passenger  train  was  guilty  of 
contributory  negligence  in  failing  to  stop,  look, 
and  listen  before  stepping  on  a  parallel  track 
held  for  the  jury.— Illinois  Gent.  R.  Co.  v.  Dan- 
iels (Miss.)  721, 

CARRYING  ON  BUSINESS. 

In  state  by  foreign  corporation,  see  Oorpo ra- 
tions, S  642. 

CARS. 

In  general,  see  Carriers ;  Ballroada. 

CATTLE. 

See  Animals. 

Fence  laws  in  general,  see  Fences. 
Injuries  to.  by  operation  of  railroad,  see  Rail- 
roads, H  m-m. 


njoirvuxnia. 

CATTLE  GUARDS. 

Along  railroad  rights  of  way,  see  Railroads,  { 
103. 

CAUSE  OF  ACTION. 

See  Action ;  Attachment,  |  1 ;  Injunction,  {  23. 

CERTIFICATE. 

By  engineer  or  other  officer  approving  of  work 
done  under  contract  for  public  improvonent. 
see  Municipal  Orporations,  |  358. 

Of  record  for  purpose  of  review,  see  Criminal 
Law,  8  1105. 

CERTIORARI. 

r  NATUBE  AHD'OBOUKDS. 

S  S.  Certiorari  will  not  be  granted  in  g«i- 
eral  where  there  is  an  adequate  remedy  by  ap- 
peal.—Ex  parte  Dickens  (Ala.)  218. 

I  15.  In  the  absence  of  statute,  determina- 
tions on  questions  of  fact  by  the  trial  court 
cannot  l>e  reviewed  on  certiorari. — Ex  parte 
Dickens  (Ala.)  21& 

5  15.  Certiorari  held  available  to  review  legal 
questions  affecting  the  merits. — Ex  parte  Dick- 
ens (Ala.)  21S. 

8  29.  The  question  whether  the  district 
court  found  correctly  in  holding  that  certain 
parties  were  guilty  of  contempt  in  interrerins 
with  the  receiver  in  charge  of  the  property  of  a 
corporation  will  not  be  reviewed  in  the  Su- 
preme Court  on  application  for  certiorari,— 
Blaise  v.  Security  Brewing  Co.  (La.)  81®. 

n.  PB0CEEDIN08  AITD.  DETEB- 
BONATIOM. 

%  S&.  Unless  application  for  review  of  a  judg- 
ment of  a  Court  of  Appeal  be  made  within  the 
delay  allowed  b^  Const,  art.  101.  the  Supreme 
Court  is  prohibited  from  exercising  such  juris* 
diction.— Landry  t.  Ramos  Lumber  &  Mfg.  Co. 
(La.)  6^;  Aocoin  v.  Same  (La.)  S84;  Suncm- 
eaux  V.  Same  (La.)  595. 

i  89.  The  delay  within  which  an  application 
for  review  of  a  judgment  of  a  Court  of  Appeal 
must  be  made  held  to  run  from  judgment  in  the 
Court  of  Appeal.— Landry  v.  Ramos  Lumber 
Uig.  Co.  (La.)  583;  Aucoin  v.  Same  (Ia.) 
Simoneanz  v.  Same  (La.)  595. 

8  40.  Supreme  Court  held  without  jurisdic- 
tion to  review  Court  of  Appeal  judgment,  where 
application  is  made  after  ttie  delay  allowed  by 
Cfonst.  art.  101.— Aucoin  v.  Ramos  Lumber  Je 
Mfg.  Co.  (La.)  594;  Slmoneaux  v.  Same  (Ia.) 
695. 

8  65.  A  trial  on  certiorari  is  not  de  novo.— 
Ex  parte  Dickens  (Ala.)  218. 

6  66.  It  will  be  presumed  that  a  judgment  of 
a  Court  of  Appeal  was  entered  on  the  minutes 
on  the  same  day  it  was  rendered  and  filed.— 
Landry  v.  Ramos  Lumber  ft  Mfg.  Co.  (La.i 

593. 

CESTUI  QUE  TRUST. 

See  Trusts. 

CHAIRMAN. 

Of  county  board,  see  Counties,  {  51. 

CHANCE. 

Disposition  of  money  or  propertj  b7  chance, 
see  Lotteries. 

CHANCERY. 

See  Bialt7. 
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CHANGE  OF  VENUE. 

Sm  Criminal  Law,  ||  134.  13S. 

CHARACTER. 

Of  accused  or  oth«r  penons,  evidence  In  crim- 
inal prosecutions,  tee  Criminal  Law,  (  879; 
Homicide.  |  1S8. 

Of  parties  as  determining  Jurisdiction  of  federal 
courta,  see  Removal  of  Causes,  §  61. 

Of  parties  or  other  persons,  evidence  of  in  civil 
actions  in  general,  see  Evidence,  1  106^ 

Of  witness,  see  Witnesses,  |{  337-358. 

CHARGE. 

Criminal  accaaatlon,  lee  Indictment  and  Inform 

mation. 

Instructions  to  Juir,  see  Criminal  "Law,  IS 
7r>5i^04,  77a^.  aB-830;  S44;  Trial,  U 

Instructions  to  jury,  right  to  take  to  oonsulta- 
tion  room,  see  Cnminal  Law,  g  858. 

Of  indebtedness  on  married  women's  separate 
property,  see  Husband  and  Wife,  {  171. 

CHARITIES. 

n.  OONSTBTTCTION,  ADMnaSTRA- 
TIOH,  Ain>  EirrOBOXafENT. 

I  43.  The  courts  will  not  take  jurisdiction 
of  matters  concerning  charitable  associations, 
except  to  protect  some  property  right. — Uonst<»t 
Y.  Howie  (Ala.)  266. 

CHARTER. 

Corporate  charteis  in  general,  aee  Coiporatlons, 


lorpoT 
fSB. 


CHASTITY. 


Utteloas  statements  relating  to,  see  Libel  and 
sunder,  1 166. 

CHATTEL  MORTGAGES. 

See  Pledges. 

Of  married  woman's  separate  property,  see  Hus- 
band and  Wife,  |  171. 

Right  of  <4iBttel  mortgagee  to  proceeds  of  sale 
by  administrator,  see  Executors  and  Admin- 
istrators, S  402. 

Transfers  operatiiu;  to  binder,  deUiy,  or  de- 
fraud creditors  in  general,  see  Fraudulent 
ConTeyBuces. 

t.  BEQmsITES  AND  VAXIDITT. 

<A)  flmtwf  and  Bssentlals  of  Transfers  of 
Chattels  mm  Sccorltr. 

I  6.  Gen.  St  1906,  |  24M,  pzovidiDg  that 
all  bills  of  sale  or  other  instraments  in  writing 

conveying  personal  property  to  secure  the  pay- 
ment of  money  shall  be  deemed  mortgages, 
should  be  liberally  construed  to  carry  out  the 
legislative  intent.— Hull  v.  Burr  (Fla.)  754. 

I  6.  Agreement  Acid  not  a  mortgage,  but  a 
conditional  sale.— Hi^don  v.  Garrett  (Ala.)  323. 

f  34.  In  case  of  doubt  whether  a  written  in- 
strument was  intended  to  be  an  absolute  bill  of 
sale,  conditional  sale,  or  a  mortgage,  equity  will 
hold  the  transaction  to  be  a  mortgage.— Hull  v. 
Burr  (Fla.)  754. 

m.  GONSTBITOTION  AHD  OPEBA- 
TIOH. 
<D>  lAmm  and  Priority. 

I  163.  Under  Code  1806,  S  1009,  a  buyer 
of  personal  property  in  good  faith  for  value 
and  without  notice  of  an  unrecorded  chattel 
mortgage  thereon  held  to  acquire  title.— Dixie  v. 
Harnson  (Ala.)  281. 


IV.  BIGHTS  AND  riABHilTIES  OT 
FABTIES. 

S  169.  A  bona  fide  buyer  of  personalty  on 
which  there  was  an  unrecorded  chattel  mort- 
gage held  entitled  to  sue  the  mortRRcee  for 
convenion. — Dixie  t.  Harrison  (Ala.)  284. 

I  172.  A  defease  set  up  by  defendant  in 
detinue  on  a  chattel  mortsage  held  to  have 
been  authorized  by  Code  1907,  fi  3791.- Birm- 
ingham Paint  &  Roofing  Co.  v.  Gillespie  (Ala.) 
1032. 

I  172.  A  defense  pleaded  by  defendant  in 
detinue  on  a  chattel  mortgage  held  available, 
though  it  was  given  to  secure  the  performance 
of  a  contract  by  himself  and  bis  partners.^ 
Birmingham  Paint  ft  Roofing  Go.  v.  Gillespie 
(Ata.)  1032. 

f  177.  In  an  action  by  a  chattel  mortgagee 
for  conversion  of  the  property,  there  was  no 
error  iu  admitting  the  original  mortgages  in 
evidence,  where  it  appeared  that  the  mortgage 
under  which  plaintiff  claimed  waft  given  in  re- 
newal.—Maddox  V.  Dunklin  (Ala.)  277. 

S  177.  In  an  action  by  a  chattel  mortgagee 
for  conversion,  measure  of  damages  determined. 
—Maddox  t.  Dunklin  (Ala.)  277. 

▼n.  BEHOVAX  OB  TBANSFEB  OF 
PBOFEBTT  BT  1C0BTGA60B. 

(A)  HlfflitB  and  Liabilities  of  Parties. 

8  229.  Whether  plaintiffs  h^id  ^iven  the  mort- 
gagor of  certain  mules  unconditional  authority 
to  Bell  them  Acid  for  the  jury.— Stevenson  & 
Herzfeld  v.  Wbatley  (Ala.)  41. 

I  220.  In  an  action  by  mortgagees  for  conver- 
sion of  certain  mules,  evidence  held  admissible 
on  the  issue  of  the  mortgagor's*  authonty  to  sell 
thenL—Stevenson  &  Herzfeld  v.  Wbatley  (Ala.) 
41. 

(B)  Criminal  ResponslblUtr. 

I  230.  That  proceeds  only  paid  rent  and  la- 
borers held  no  defense  to  selling  a  mortgaged 
crop  without  the  mortgagee's  consent.^Ilooka  v. 
State  (Fla.)  686. 

IX.  FOBECLOflUBE. 

t  250.  A  chattel  mortgage  construed,  and 
foreclosure  held  authorised  on  default  in  pay- 
ment of  either  of  the  notes  secured.— Gernert  t. 
Llmbach  (Ala.)  808. 

CHAHELS. 

Gift,  see  Gifts. 
Pledge,  see  Pledges. 
Sale,  see  Sales. 

CHEAT. 

See  False  Pretenses. 

CHECKS. 

In  general,  see  Bills  and  NotesL 

CHILDREN. 

See  Infiints. 

Care  required  of  children  as  against  negligence 
of  others  in  general,  see  Negligence,  §  85.' 

Care  required  of  master  as  to  infant  servant, 
see  Master  and  Servant,  Sg  01 . 103. 

Effect  as  against  posthumous  child  of  commence- 
ment of  Timitau<ms  against  ancestor,  see  Lim- 
itation of  Actions,  i  80. 

CHOSE  IN  ACTION. 

Assignment  of,  see  Assignments,  |  24. 
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CHURCHES. 

See  Relisfcnn  Sodetiei. 

CIRCUMSTANTIAL  EVIDENCE. 

Weight  and  Bufficieocj',  se«  Evidence,  {  587. 

CITATION. 

On  appeal,  see  Appeal  and  Error,  1  403. 

CITIES. 

See  Mnnldpal  Corporations. 

CITIZENS. 

Citizenship  as  ground  of  jurisdiction  of  United 
States  courts,  see'  Removal  of  CauBes,  |  Ql. 

Equal  protection  of  laws,  see  Constitutional 
Law,  If  209-245. 

Privileges  and  immuDitiah  see  Constitutional 
Law.  S  20S. 

CITY  TREASURER. 

Quo  warranto  to  tl7  title  to  office,  see  Quo 
Warranto,  §  II. 


See  Action. 


CIVIL  ACTION. 
CIVIL  RIGHTS. 


Constitutional  guaranty  of  civil  rights,  see  Con- 
stitutional Lew,  H  87. 

Constitutional  guaranty  of  trial  by  Jury,  see 
Jury,  ii  10-28. 

Denial  of  eaual  protection  of  laws,  see  Consti- 
tutional Law,  SI  200-245. 

-Deprivation  of  life,  lil>erty,  or  property  without 
due  process  of  law,  see  Constitntionu  Law,  §i 

Privil^B  or  immunities  and  class  legislation, 
see  Constitutional  Law,  i  206. 

CLAIMS. 

Agninst  county,  see  Counties,  }  204. 

Against  estate  of  decedent,  see  Executors  and 

Administrators,  ||  221,  272. 
Against  exempt  property,  see  Exemptions,  |  76. 

CLERKS  OF  COURTS. 

I  72.'  The  penalty  prescribed  by  Code  1007, 
I  2850.  KeJd  not  recoverable  where  it  could  not 
be  said  that  the  trsnsoript  was,  because  of  the 
omit^sion  of  certain  words,  so  defective  that  the 
Supreme  Court  could  not  proceed  thereon,  and 
it  did  not  appear  that  the  decision  of  the  court 
would  have  been  different  if  such  words  bad 
been  included.— Holmes  v.  Lamberth  (AlaO  140. 

CLIENTS. 

See  Attorney  and  Client. 

CLOUD  ON  TITLE. 

See  Qoleting  Titl& 

CODES. 

Construction,  see  Statutes,  S  231. 

COLLATERAL  ATTACK. 

On  Judgment,  see  Judgment,  SS  405,  618l 
On  partition,  see  Partit'on,  fi  108. 
On  validity  of  Incorporation,  see  Corporations, 
ISO. 


COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKING. 

Application  of  statute  of  frauds,  see  Fi-auds, 
Btatnts  0^  I  28. 

COLLEGES  AND  UNIVERSITIES. 

Schools  in  general,  see  Schools  and  School  Dis- 
tricts. 

COLLISION. 

Of  street  car  with  animals  or  Tdiicles,  see 

Street  Railroads,  {  90. 

COLORED  PERSONS. 

Abridgment  of  privileges  or  immunities  of.  aee 

Constitutional  Law,  §  206. 
Discrimination  by  reason  of  color  as  denial  of 

equal  protection  of  laws,  see  Constitutional 

Law,  18  220,  221. 

COLOR  OF  TITLE. 

See  Adverse  Possession. 

COMBINATIONS. 

See  Conspiracy. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carrien. 

H.  StTBJEOTS  OF  BEOTnULTION. 

S  41,  Where  accused  ordered  four  qoarts  of 
liquor  in  Tennessee,  two  for  himself  and  two  for 
another,  and  the  liquor  was  received  in  one  box, 
the  shipment  iMcame  subject  to  the  state  laws 
when  accused  removed  it  from  tlie  box.— Vernon 
V.  State  (AU.)  57. 

m.  MBAHV  AMD  KETHODV  OX*  BEG- 

i  61.  Gen.  St  1006,  M  2804.  2865,  280(1. 
requiring  a  carrier  to  equip  its  can  famished 
to  iiaul  lumber  with  suH>orts  sufficient  to  keep 
it  firmly  in  place,  held  not  to  constitute  a  bur- 
den upon  interstate  commerce.— King  Lumber 
ft  Mfg.         V.  Atiantic  Gout  Line  B.  Co^ 

(ria.)  6oa 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

Drainage  and  reclamaticm  commissions,  see 
Drains,  {  18. 

Railroad  commission,  regulations  as  to  connect- 
ing carriers,  see  Carriers,  1 15. 

Raimwd  commission,  review  of  regulations,  see 
CarHers,  S  IS. 

Railroad  conunisaionera,  saperrisioa  oC  railroads 
as  carriers,  see  Carriers,  i  10. 

COMMISSIONERS. 

County  commissioners,  see  Counties.  |  51. 

Uailroad  commissioueis,  ruulatitma  as  to  con- 
necting carriers,  see  Carriers,  |  15. 

Railroad  commissioners,  review  of  regulations, 
see  Carriers,  t  18. 

Railroad  commissioners,  supervision  of  railroads 
as  carriers,  see  Carriers;  | 

COMMISSIONS. 

Of  broker,  see  Brokers,  »  40-66.  82.  85. 
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COMMITTEE. 

Aadgnees  for  benefit  of  credltozs,  sea  Aatlgn- 
menti  for  Benefit  of  Cxedltora.  |  26a . 

COMMON  CARRIERS. 

Bee  Carriers. 

COMMON  COUNCIL 

See  Manidpal  Coxporations,  f  97. 

COMMON  COUNTS. 

See  Assumpsit,  Action  of. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knowl- 
edge, see  Evidence,  Si  14,  32. 

COMMON  LANDS. 

Joint  estates  in  lands,  see  Tenanc;  in  Common. 

COMMON  LAW. 

I  14.  Only  the  general  principles  of  tbe 
common  law  which  are  adapted  to  the  situation, 
government,  and  institutions  of  the  state,  and 
□ot  inconsistent  witb  the  polic;  thereof,  are 
of  force.— Scheuermann  v.  Scharfenberg  (Ala.) 
335. 

S  17.  Bnglisli  decisions,  to  be  binding  as  eri- 
dence  of  tbe  common  law,  must  be  clear  and  an- 
equiTOcal.— Ex  parte  Bevllle  (Fla.)  685. 

COMMON  NUISANCE. 

See  Nnlsance,  ||  72,  75. 

COMMON  SCHOOLS. 

See  Scboois  and  School  Dietricts,  §  6£ 

COMMONWEALTH. 

See  States. 

COMMUNITY  PROPERTY. 

See  Hnsband  and  Wife,  {  274. 

COMPANIES. 

See  Corporations ;  Partnerships 

COMPARISON. 

Of  hendwritingB,  see  Criminal  Law,  |  401. 

COMPENSATION. 

Compensatory  damages,  see  Damages,  U  40-62. 
lEViT  property  taken  for  pnbUc  use,  see  Gminent 
Domain.  |  84. 

Of  particular  clatses  of  tf^cert  or  other  perMni. 
See  Notaries,  |  S. 

Attomeys,  see  Attorney  and  Client,  §S  133,  167. 
Brokers,  see  Brokers,  88  40-65,  82,  85. 
County  officers  and  agents,  see  Counties,  8  74. 
Municipal  offlcera,  see  bfunicipal  Corpurations, 
S  104. 

COMPENSATORY  DAMAGES. 

See  Damages. 

COMPETENCY. 

Of  contradictory  testimony,  see  Witnesses,  S 
406. 

Of  evidence,  see  Criminal  Law,  88  384,  390. 


Of  expert  witnesses,  see  Criminal  Law, 

Evidence,  8  S39. 
Of  impeaching  testimony,  see  Witnesses 
Of  juror,  see  Jury.  8S  90-116. 
Of  witnesses,  see  Witnesses.  88  37-204. 

COMPETITION. 

Contracts  of  municipal  corporations  to 
mitted  to  competition,  see  Municipal  ( 
tlona,  I  330. 

COMPLAINT. 

In  civil  actions,  see  E^guity,  88  14S-153 ; 
ing. 

In  criminal  proeecntion^retinunary  coi 

see  Criminal  Law,  {  211. 
In  criminal  prosecutions,  see  Indlctmi 

Information. 
Of  ^ain  as  part  of  res  gestee,  tee  Evii 

COMPROMISE  AND  SETTLEM 

See  Payment;  Release. 
Admissibility  of  evidence  of  offer  to  com 
as  an  admission,  see  Evidenoe,  8  213. 

COMPUTATION. 

Of  period  of  limitation  of  dvll  actions,  g 

itatioo  of  Actions,  |8  4G-127. 
Of  time,  see  Time. 

CONCLUSION. 

Effect  of  exceptions  to  pleadings  as  a<^ 
of  conclusions  of  law.  see  Pleading,  8  ^ 

Of  witoeBfi,  see  Criminal  Law,  88  448,  4? 
idence,  38  471-501. 

Pleading  conclusions,  see  Pleadiog,  8  8. 

CONCLUSIVENESS. 

Of  allegations  or  admissions  on  party  p 

see  Pleading,  8  36. 
Of  certificate  of  admowledgment,  see  A 

edgment,  8  55. 
Of  election  of  remedy,  see  Election  of  Rt 

I  14. 

Of  judement,  see  Judgment,  SS  668-715 
Of  verdicts  and  findings,  see  Appeal  ano 

Si  1002-1022. 

CONCURRENT  JURISDICTIO 

Of  courts  in  general,  see  Courts,  8  489. 

CONCURRENT  REMEDIES 

See  Election  of  Remedies. 

CONDEMNATION. 

Taking  property  for  public  use,  see  I 
Domain. 

CONDITIONAL  SALES. 

See  Sales,  88  4G5,  480. 

CONDITIONS. 

In  contracts  and  conv^anoa. 
See  Deeds,  8  155;  Gifts,  8  41. 
lasurance  policies,  see  Insurance,  88  28 

335,  723. 
Sale,  see  Sales,  88  465,  480. 

Precedent  to  actiont  or  other  proceed 
By  stockholder  against  corporate  o^cf 
Corporations,  8  320. 
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For  Injnries  from  aegligence  or  default  in  trans- 
miBsion  or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  8  60. 

For  price  of  land  sold,  see  Vendor  and  Purchas- 
er, {  303. 

To  cancel  written  instrument,  see  Cancellation 

of  Instruments,  |  24. 
To  recover  possession  of  land,  see  Vendor  and 

Purchaser,  f  299. 
To  resdtid  contract,  see  Contracts,  |  200. 

CONDUCT. 

Of  counsel  at  trial,  see  Criminal  Law,  U  706- 

730. 

Of  jury,  see  Crimioal  Law,  S  858. 
Of  witness  as  ground  of  imi>eachment,  see  Wit* 
nessea,  |S  337-^8. 

CONFEDERACY. 

See  ConspiEECy. 

CONFESSION. 

Of  judgment,  see  Judgment,  ff  46,  BS. 
Pleadihg  by  way  of  confesBion  and  avoidance, 

see  Pleading.  |  136. 

CONFIDENTIAL  COMMUNICATIONS. 

Disclomira,  lee  Witneaaea,  H  18S,  204. 

CONFIDENTIAL  RELATIONS. 

See   Brokers ;     Partnership ;    Principal  and 

Agent;  Trusts. 
Disclosure  of  communications,  see  Witneaaea,  Si 

IBS,  204. 

CONFIRMATION. 

Of  tax  title,  see  Taxation,  {  805. 

CONFLICTING  CLAIMS. 

Determination  of  conflicting  claims  to  real  prop- 
erty, see  Quieting  Title. 

CONFLICT  OF  LAWS, 

As  to  requisites  of  will,  see  Wills,  S  70. 
Conflicting  jurisdiction  of  courts,  see  Courts,  { 
489. 

Contracts  in  general,  see  Contracts,  {  101. 

Contracts  for  transmission  and  delivery  of  tele- 
grams, see  Telegraphs  and  Telephones,  %  27. 

Liability  for  n^IfgeDce  or  default  in  transmis- 
sion or  delivery  of  telegrams,  see  Telegrapha 
and  Telephones,  {  27. 

CONJUGAL  RIGHTS. 

Sea  Husband  and  Wife. 

CONSENT. 

Judgment  by,  see  Judgment,  |  82. 

Jurisdiction  conferred  by  consent,  sea  Appeal 

and  Error,  i  21. 
Of  parties  to  contracts  In  genera],  see  Contracts, 

If  &4.  99. 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  §§  40,  49. 

CONSIDERATION. 

Of  deed,  see  Deeds.  §  18. 

Of  mortgage,  see  Mortgages,  {  25. 

Parol  or  extrinsic  evidence  to  show  nature  of 

consideration  of  contracts,  see  EMdence,  I 

41!». 


Bestoration  of  oon^dentioQ  on  cancellation  of 
instrument,  see  Cancellation  of  Instrainents, 
S  24. 

ReatoBation  of  consideration  on  Rsclsaion  of 
con  tracts  in  general,  see  Contracts,  f  200. 

CONSOLIDATION. 

Of  actions,  see  Action,  f  57. 

CONSPIRACY. 

Acts  and  dedarations  of  conspirators  as  evi- 
dence against  co-conspimtors  in  general,  see 
Grimlnsi  Law,  {  424. 

X.  CmL  LIABUJTT. 

(B)  Actlona. 

§  19.  In  trespass  and  trover  for  a  horse, 
which  plaintiff  claimed  defendants  conspired  tu 
defraud  him  of,  by  having  one  of  them  offer 
him  a  certain  sum  for  worthless  notes,  wliere- 
by  defendants  got  possesion  of  tbe  horse,  evi- 
dence ftcid  admissible  as  to  what  the  defend- 
ant who  made  the  offer  was  worth.— Dardm 
T.  Mann  (Ala.)  1083. 

I  21.  In  view  of  the  allegations  of  the  com- 
plaint, in  trespass  and  trover  for  a  horse  which 
plaintiff  claimed  defendants  conspired  to  de- 
fraud him  of  by  inducing  him  to  trade  it  for 
worthless  notes,  which  a  defendant  agreed  to 
purchase,  field,  that  no  one  of  the  defendants 
was  liable  unless  he  aided  and  abetted  in  con- 
verting it  pursuant  to  the  conspiracy. — Darden 
V.  Mann  (AU.)  1033. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

Constitutional  questions  as  ground  of  appellate 

jurisdiction,  see  Courts.  $  224. 
Status  of  states  under  Constitution  of  United 

States,  see  States,  |  4. 

Proviiions  relating  to  particular  aubjcct*. 
See  Indictment  and  Information,  |  2;  Intoxi- 
cating Liquors,  1 17. 
Enactment  and  validity  of  statutes,  see  Statute*. 

H  8%-«4. 

Subjects  and  titles  of  statutes,  see  Statutes.  H 

108-123 

X.  ESTABUSKIIBHT  AITD  A1IEMX»- 
MEMT  OF  OOR8TITUTXOH8. 

Amendment  relating  to  disposition  of  fines,  see 

Fines,  S  1- 

I  6.  Power  to  amend  or  revise  state  Constito- 
tioa  held  limited  only  by  federal  constitotionai 
prohibitions.— Louisiana  Ry.  &  Navigation  Ca 
V.  Madere  (La.)  609. 

I  9.  The  railroad  tax  exemption  granted  by 
Const.  1808.  art.  230,  held  not  to  violate  any  of 
the  restrictions  of  the  enabling  act  of  1896 
(Laws  1896,  p.  85,  No.  52),  and  Uiat  act  bas  no 
application  to  the  constitutional  amendment  of 
1904.  granting  a  like  exemption.— Louisiana  By. 
&  Navigation  Co.  t.  Madere  (La.)  609. 

n.  CONSTRUCTION.  OPEBATION, 
AND  ENFOBCBKEMT  OF  OON- 
STITUnONAXi  FHOVZSIONS. 

Operation  of  statute  noconsUtutioBal  in  part, 
see  Statutes,  I  64. 

S  12.  Rules  applicable  In  construing  statutes 
apply,  in  general.  In  construing  a  ConstitaticHi. 
— Mune  V.  Wamell  Lumber  ft  Veneer  Co. 
(Fla.)  645. 
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I  18.  In  coDfltralng  a.  CoDStitntlOD,  the  lead- 
ing purpose  should  b«  to  ascertain  and  effectu- 
ate tlie  intent — Mng^  t.  Wamell  Lumber  & 
Veneer  Co.  (Fla.)  643. 

I  14.  Where  words  in  a  Constitntion  ma;  im- 
port dilTereot  meaninKs,  they  should  have  the 
meaninfr  deRlened  to  be  given  them,  as  it  ap- 
pears hy  a  fair  conaideration  of  the  whole  con- 
text.— Mu^ye  t.  Wamell  Lumber  &  Veneer  Oo. 
<Fla.)  645. 

8  15.  In  determining  the  meaning  of  words 
in  a.  Constitution,  they  should  Dot  be  taken  in 
conjunction  with  other  words.— MuEge  v.  War- 
nell  Lumber  &  Veneer  Co.  <Fla.)  645. 

I  16.  Id  construing  a  constitutional  amend- 
ment, it  is  proper  to  consider  the  clrcumstancai 
which  led  to  its  adoption  and  the  purpose  de- 
aigned  to  be  accomplished.— Board  of  Public  In- 
atniction  of  Pollt  County  r.  Board  of  Oom're 
of  Polk  Count?  (Fla.)  674. 

S  24.  A  constitution  may  be  impliedlr  amend- 
ed.—Board  of  Public  Instruction  of  Polk  Coun- 
ty V.  Board  of  Com'n  of  Polk  County  (Fla.) 
574. 

i  24.  Where  there  is  a  repugnancy  between 
a  constitutional  amendment  and  some  provision 
in  the  original,  held,  that  the  original  must  be 
deemed  repealed.— Board  of  Public  Inatmction 
of  Polk  County  v.  Board  of  Oom'ra  of  Folk 
County  (Fia.)  574. 

I  24.  "Amendment  of  Constitution"  deSned. 
— ^Board  of  Public  Instruction  of  Polk  County 
T.  Board  of  Com'rs  of  Polk  County  (Fla.)  S74. 

I  24.  Prior  eonatltntional  provisions  repug- 
nant to  amendment  held  controlled  thereby.— 
Board  of  Public  Instruction  of  Folk  Countv  T. 
Board  of  Gom'rs  of  Polk  County  (Fla.)  574. 

S  24.  Effect  should  be  given  to  the  intent  of 
the  lawmaking  power,  even  if  it  resutts  in  a 
repeal  or  modification  of  an  older  repugnant 

froriaion  of  the  Constitution.— Roard  of  Fublfc 
□stmction  of  Polk  County  v.  Board  of  Com'rs 
of  Polk  County  (Fla.)  574. 

f  24.  To  the  extent  that  a  fair  constmction 
of  a  constitutional  amendment  discloses  repug- 
nancy to  an  older  provision,  the  amendment 
controls.- Board  of  Public  Instruction  of  Polk 
County  V.  BoArd  of  Gom'n  of  Folk  County 
<F)a.)  574. 

m.  pisTBiBtmoir  or  oovekit. 

MEWTAI.  POWEBB  AMD 

ruHonoiis. 

<A)  I<cKl«l«.tiv«  Power*  and  Delesatlon 
Thereof. 

i  50.  There  la  no  limit  to  the  legislative 
power  of  the  state  government  except  such  as 
appears  in  the  state  or  federal  Constitution,^ 
State  T.  Bley  (Ala.)  263. 

■XT.  POXIOE  POWER  IK  6ENERAI.. 

Begulation  of  carrier,  see  Carriers.  {  1. 
Bc«ulation  of  taxation,  see  Taxation,  |  1. 

V.  PEBBONAI.  Orm.  AMS  POIJTI- 
CAL  BXOHT8. 

{  83.  An  order  imprisoning  a  i>arty  for  con- 
tempt for  failure  to  pay  over  certain  money  held 
in  violation  of  the  constitutional  provision  for- 
bidding imprisonment  for  debt.~~Ex  parte  Dick- 
ens (Ala.)  218. 

I  87.  The  constitutional  right  of  acquiring 
and  protecting  property  held  not  infringed  by 
Talid  governmental  regulations  of  the  use  of 

Jroperty  employed  In  a  public  service. — King 
lUmber  &  Mfg.  Co.  t.  Atlantic  Coast  Line  R. 
Co.  (Fla.)  509. 

f  87.  Oen.  SL  1006,  SS  2864,  2865,  2866, 
leQuiring  a  carrier  to  equip  its  cars  furnished 
to  haul  lumber  with  supports  sufficient  to  keep 


it  firmly  in  place,  held  not  to  deprive  a  carrier 
of  the  constitutional  right  of  acquiring  and  pro* 
teoting  property,— King  Lumber  &  Mfg.  Co.  T. 
Atlantic  Coast  Line  R.  Co.  (Fla.)  50&. 

I  87.  The  permission  given  by  Act  No,  178, 
p.  260.  of  iwe,  to  electricians  without  a  li- 
cense to  find  employment  with  lighting  and 
electric  railway  companies  and  the  aepartmf^nt 
of  police  and  public  buildings  of  New  Or- 
leans, while,  if  another  electrician  is  called  by 
another  employer,  he  must  produce  a  license, 
held  repugnant  to  the  constitutional  require- 
ment that  all  persons  be  protected  in  their 
right  of  properQr,  including  the  right  to  earn 
a  livelihood.— State  t.  Oanti  (LaO  624^ 

XZ.  PBXVXIiEOEH  OK  HCHUlfXTlEB, 
AHD  OLAIS  UOXflUUnOH. 

Special  or  local  laws,  see  Statutes,  |  87. 

S  206.  Laws  1906.  p.  92,  c.  102,  authorizing 
a  county  to  establish  an  agricultural  high  school 
for  its  white  youQi,  to  he  supported  by  tax  on 
all  taxable  property,  held  to  abridge  the  priv- 
iliges  or  immunities  of  a  certain  class  of  citi- 
zens and  thus  to  contravene  Const  U.  S. 
Amend.  14,  |  1.— McFarland  v.  Coins  (Miss.) 
493. 

X.  EQUAI.  PROTECTIOK  OT  I^WS. 

I  200.  The  rule  requiring  classifications 
made  by  statutes  to  be  reasonable  has  refer- 
ence to  those  affected  by  a  regulation,  and  not 
merely  to  the  subject  regulated.— King  Lumber 
&  Mfg.  Co.  T.  Atlantic  Coast  Line  B.  Co. 
(Fla.)  «». 

$  200.  Where  a  regulation  affects  alike  all 
similarly  situated,  a  wide  discretion  Is  accord- 
ed the  T^egislature.- King  Lumber  &  Mfg.  Co. 
T.  Atlantic  Coast  Line  B.  Co.  (Fla.)  509. 

f  220.  Laws  1908,  p.  92,  c.  102,  authorising 
a  county  to  establish  an  agricultural  high  school 
for  its  white  youth,  to  be  supported  by  tax 
on  all  taxable  property,  held  to  deny  a  certain 
class  of  citizens  the  equal  protection  of  the 
laws,  and  thus  to  contravene  Const.  U.  S. 
Amend.  14*  I  1.— McFarland  t.  Coins  (Miss.) 
493. 

I  221.  Elzcluslon  of  disrepO'table  negroes  as 
jurors  held  no  ground  of  complaint  in  a  criminal 
prosecution,  whether  against  white  or  colored. — 
State  T.  Lawrence  (La.)  406. 

I  230.  The  permission  given  by  Act  No.  178, 
p.  260,  of  1908,  to  lighting  and  electric  railway 
companies  and  the  department  of  police  and 
public  buildings  of  New  Orleans  to  employ  elec- 
tricians without  a  license,  while  others  have  no 
such  right,  held  a  denial  of  the  equal  protection 
of  the  Tawa.— State  t.  Gantz  (Sol.)  624. 

I  240.  Valid  governmental  regulations  af- 
fecting property  employed  in  a  public  service  do 
not  deny  the  equal  protection  of  the  laws. — 
King  Lumber  &  Mfg.  Co.  t.  Atlantic  G(nat 
Line  R.  Oo.  (Fla.)  509. 

S  241.  C;en.  St  1906,  K  2864,  2866.  2866. 
requiring  a  carrier  to  equip  its  cars  furnished 
to  haul  lumber  with  supports  sufficient  to  keep 
it  firmly  in  place,  held  not  to  deny  the  equal 
protection  of  the  laws.— King  Lumber  &  Mfg. 
Co.  V.  Atlantic  Coast  Line  R,  Co.  (Fla.)  500. 

S  245.  Gen.  St.  1906.  fi  8150,  making  a  rail- 
road liable  for  Injuries  to  employes  oy  coem- 
ploy^e,  held  not  to  deny  the  equal  protection  of 
the  law,  guaranteed  by  Coijat,  U.  S.  Amend. 
14.— Florida  East  Coast  B,j.  Go.  t,  Lasalter 
(Fla.)  428. 

XI.  DUB  PBOOE8S  OP  liAW. 

I  284.  Act  Sept.  30,  1903  (Geo.  Acts  1908, 
p.  29o)  (  1,  authorizing  appeal  b^  tbe  tax  com- 
missioner from  an  order  dismissiug  an  assess- 
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ment  proceeding,  Aeld  not  anconstitatiimal. — 
State  V.  Bley  (Ala.)  263. 

{  284.  Valuation  of  property  (or  taxation  is 
not  such  au  exercise  of  jadicial  authority  as 
isTolres  the  right  of  appeal  to  Judicial  tribunals. 
—State  T.  Bley  (Ala.)  203. 

(  281.  It  is  not  necessary  to  due  process  of 
law  in  taxation  proceedings  that  the  taxpayer 
have  a  right  to  have  the  assessment  reviewed 
hy  the  conrts  or  to  appeal.— State  T.  Bley 
(Ala.)  268. 

I  296.  Valid  governmental  regulations  af- 
fecting property  employed  in  a  public  service 
do  not  amount  to  a  taking  without  due  process 
of  law.— King  Lumber  &  Mfg.  Co.  T.  Atlantic 
Coast  Line  B.  Co.  (Fla.)  509. 

I  297.  Gen.  SL  190G,  §f  28«4,  2865,  2800.  re- 
quiring a  carrier  to  equip  its  cars  fuminbed 
to  haul  lumber  with  supports  sufiScient  to  keep 
It  firmly  iu  place,  held  not  to  deprive  a  carrier 
of  property  without  due  process  of  law.— King 
Lumber  &  Mfg.  Co.  T.  Atlantic  Coaat  Line  R. 
Co.  (Fla.)  509. 

f  301.  Gen.  St.  1906.  f  3150,  making  a  rail- 
road liable  for  injury  to  its  employfei  by  co-em- 

f)Ioy€s,  held  not  to  deny  due  process  of  law, 
n  violation  of  Const.  U.  S.  Amend.  14.— Florida 
Bast  Coast  By.  Co.  t.  Lassiter  (Fla.)  428. 

Xn.  RIGHT  TO  JUSTICE  AHD  BEKE- 

DiES  Foa  injimiES. 

I  327.  The  requirement  of  the  administration 
of  justice  without  delay  means  without  unrea- 
sonable and  DuneceasaET  delay^Ez  parte  Ryan 

(La.)  385. 

{  327.  Delays  in  proceedings  upon  an  appli- 
cation for  habeas  corpus  held  not  to  amount  to 
a  "denial  of  justice, '  or  show  that  the  trial 
court  would  not  try  the  case  fairly  and  as 
promptly  as  possible.— Ex  parte  Ryan  (Tm.)  385. 

S 329.  A  writ  of  error  in  a  criminal  case 
1  not  be  dismissed  when  its  purpose  is  to  de- 
lay a  review  of  the  case  in  violation  of  the 
constitutional  provision  that  justice  shall  be  ad- 
miniatered  without  delay.— Owen  v.  State  (Fla.) 
639. 

CONSTRUCTION. 

Of  statutes,  see  Statutes.  ||  209-241. 
Parol  or  extrinric  evidence  to  aid  constructioD 
of  written  instruments,  see  Evidence,  |  460. 

Of  contracts,  inttrumenta,  or  judicial  actt  or 

proceedings. 
See  Dedication,  S  64;  Wills,  U  457,  614. 
Constituttooal   provisions,   see  Constitutional 

Law.  $S  12-24. 
Contracts,  see  Contracts.  K  147,  162. 
Deeds,  see  Boondaries.  8  3 ;  Deeds,  H  90-155. 
Instructions,  see  Criminal  Law,  «  822,  823; 

Trial,  §  295. 
Judgment  or  order,  see  Judgmient.  §  525. 
Leases,  see  Landlord  and  Tenant,  SI  40-48. 
Mortrages^  see  Mortgages.  S  142. 
FleadingB.  see  Pleading.  S  34, 
Powers,  see  Powers,  $§  83,  43. 
Public  contracts,  see  Municipal  Corporations, 

S  352. 

Verdict  or  findings,  see  Criminal  Law,  {  893. 
Warranties,  see  Sales,  }  2S0. 

Of  iuildingt  or  other  teorka. 
See  Street  Railroads,  |  36;    Telegraphs  and 

Telephones,  H  15,  20. 
Fences  or  cattle  guards  along  railroad  right  of 

way,  see  Bailroads,  S  103. 

CONSTRUCTIVE  NOTICE. 

To  grantee,  of  fraud  as  to  creditors,  see  Fraud- 
ulent Conveyances,  |  158. 

To  purchaser  of  land  of  claims  or  liens  against 
property,  see  Vendor  and  Purchaser,  {  232. 


CONSTRUCTIVE  POSSESSION. 

Under  color  of  title,  see  Adverse  Fossesafmi,  Sf 

100,  101. 

CONTEMPORANEOUS  AGREEMENTS. 

Evidence  of  parol  agreements  affecting  written 
Instruments,  see  Evidence,  f|  441,  442. 


CONTEMPT. 

Disobedience  of  injunction,  see 

216,  228. 


Injuuctitm,  {S 


X.  ACTS  OR  OONDUGT  GONSTITnT'- 
IMO  CONTEMPT  OF  COUKT. 

S  4.  "Civil   contempt,**  defined.- Ex  part* 

Dickens  (Ala.)  218. 

S  20.  An  order  convicting  a  party  for  con- 
tempt for  failing  to  perform  an  order  directing 
the  delivery  of  certain  bonds  to  a  receiver  ktid 
erroneous.— Ex  parte  Dickens  (Ala.)  2iS. 

n.  POWER  TO  PUHISH,  AHD  PBO- 
GEEDHfOS  THEREFOR. 

Habeas  corpus  to  review  proceedings,  right  t» 
writ,  see  Habeas  Corpus,  |  22. 

i  30.  The  court  has  an  Inherent  ririit  to  pat^ 
lisb  as  for  contempt  the  violation  ox  od  order 
lawfully  made  to  maintain  the  efficiency  of  the 
law.— Ex  parte  BevUle  (Fla.)  685. 

I  33.  The  court's  right  to  punish  for  con- 
tempt* rests  on  its  right  to  protect  its  digni^. 
whether  the  contempt  is  civil  or  criminal.— Cx 
parte  Dickens  (Ala.)  218. 

I  33.  The  estate  of  a  firm  being  administered 
in  a  court  which  had  appointed  a  receiver,  it 
was  the  court's  duty  to  adopt  such  measure* 
as  were  necessary  to  enable  the  receiver  to  get 
possession  of  the  firm's  assets. — parte  Dick- 
ens (Ala.)  218. 

S  66.  A  proceeding  for  contempt  Is  ft  col- 
lateral proceeding  and  cannot  be  reviewed  on 
au  appeal  iu  the  main  case.— Ex  parte  Didceos 

(Ala.)  218. 

§§  66,  67.  A  commitment  for  contempt  is  re- 
viewable on  certiorari  or,  in  proper  cases  by 
habeas  corpus,  and  not  by  appeoL— Ez  psrte 
Dickens  (Ala.)  21& 

m.  rmnwBMBKT, 

Commitment  until  payment  of  amount  equal  t* 
that  wrongfully  appropriated  as  impriRon- 
ment  for  debt,  see  Constitutional  Law,  {  83. 

i  72.  Code  1907,  %  S057,  limiting  punish- 
ment for  contempt,  held  not  to  apply  tu  civil 
coDtempt8.~Ex  parte  Dickens  (Ala.)  218. 

f  79.  Where  a  party  refused  to  comply  wltb 
a  chancery  order,  the  court  had  jurisdiction  to 
imprison  blm  until  be  had  complied,  or  the 
purpose  of  the  order  had  been  accompli^ed  br 
other  means.— Ex  parte  Dldiois  (Ala.)  218. 

CONTEST. 

Of  election,  see  Elections,  {  807. 

CONTINUANCE. 

Of  criminal  prosecutions,  see  Criminal  Law,  |i 
575-015. 

Review  of  discretionary  rollnga  mi  moUou  for, 
see  Criminal  Law,  {  1151. 

{  7.  The  granting  of  a  eontlnnanee  is  with- 
in the  sound  discretion  of  the  court.— Biming- 
ham  Paint  ft  Roofing  Oou  v.  Gillespie  (Ala.» 

1032. 
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CONTRACTORS. 


Independent  contmetoxB,  tee  Uwter  woA  Serr- 
ut,  S 

CONTRACTS. 

Agreementfl   witbin    statate   of   tmndi,  see 

Frauds,  Statute  of. 

Alteration,  Bee  Alteratira  of  Instniments. 

Assignment,  see  AssignnientB. 

As  subject  of  set-off  or  counterclaim,  see  Set- 
off and  Counterclaim,  1  27. 

Cancellation  of  vritteu  contracts,  see  Cancella- 
tion of  InatnuDenta. 

Parol  or  extrinsic  evidence  to  constrae  and  a^- 
ply  language  of  written  contract,  see  Evi- 
dence, i  450. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  written  contract,  see  Evidence,  6S  40S, 
419. 

Farol  or  extrinsic  evidence  to  show  inTsliditj  of 
written  contract,  see  Evidence,  |8  434,  436. 

Reformation,  see  Reformation  of  Instruments. 

Separate  or  subsequent  oral  agreement  affect- 
i^  written  contiact,  see  Bridence.  f|  441- 

Speclfie  performance,  see  Specific  Performance. 

Contracts  of  particular  clattea  of  pertonB. 

«ee  carriers,  «  58,  62,  249:  Corporations,  §S 
487,  657  ;  Husband  and  Wife,  {  193  ;  Munici- 
pal Corporations.  §S  830-374;  Principal  and 
Agent,  81  101,  103 ;  RaUroads,  f  131. 

Foreign  corporations,  see  Corporations,  {  657. 

Insurance  companies,  see  Insurance. 

'Married  women,  see  Husband  and  Wife,  §|  85- 
89. 

Mutual  benefit  insurance  association,  see  In- 
surance, i  723. 

Officers  and  agents  of  banks,  see  Banks  and 
Banking,  88  109,  116. 

Officers  and  anents  of  corporations  In  general, 
see  Corporations.  88  399-432. 

Contraett  reUtUng  to  particular  wi/eota. 

See  Insurance. 

■Compensation  of  broker,  see  Brokers,  88  40-65. 

Married  women's  separate  property,  see  Hus- 
band and  Wife,  g  193. 

Public  improvements,  see  Municipal  Corpora- 
tions. 88  330-374. 

Standing  timber,  see  Logs  and  Logging,  g  3. 

Transportation  of  goods,  see  Carriers,  §g  58,  62. 

Transiwrtatlon  tft  passengers,  see  Carriers,  8 
240. 

Particular  eUutet  of  etpreat  contract*. 

€ee  Bailment;  Bills  and  Notes;  Bonds;  Cov* 
eoants;   Deeds;   Partnership;  Sales. 

Agency,  see  Principal  and  Agent. 

Bills  of  lading,  see  Carriers,  88  58,  62. 

Insurance  policies,  see  Insurance. 

Tjeases,  see  Landlord  and  Tenant. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Sales  of  standing  timber,  see  Logs  and  Log- 
ging, 8  3. 

Stipulations  in  actions,  see  Stipulations. 

Particular  clataea  of  implied  contraett. 
See  Account  Stated;    Assumpsit,  Action  of; 
Money  Lent ;  Work  and  Labor. 

Portttfulor  ffiotfea  of  diacharging  contraett. 
See  Payment ;   Release ;  Tender. 

X.  REQinnTES  AND  VAUDITT. 
ICt  VonuU  Re«aialtes> 

Of  deed,  see  Deeds,  8  62. 

(D>  Coulderatlen* 

Of  mortgage,  see  Mortgi^ies,  |  25. 
Parol  or  extrinsic  evidence  to  ^ow  nature  of 
consideration,  see  Evidence,  8  419. 


Bestoration  of  consideration  on  eancellatltm  of 
written  contracts,  see  Cancellation  of  Instm- 
ments,  |  24. 

(E)  TaltdltT  of  Assent. 

Parol  or  extrinsic  evidence  to  sbdw  invalidity, 

see  Evidence,  §8  434,  436. 
To  contract  of  sale.  Bee  Sales.  H  88>  40. 
To  deed,  see  Deeds,  88  69-78. 
To  release,  see  Release,  8  17. 

8  04.  While  equity  will  not  permit  fraud  and 
undue  misrepresentation ;  yet  where  the  par- 
ties rely  on  their  own  judgment,  or  are  not 
unduly  imposed  on  by  others.  It  will  leave  them 
where  they  place  themselTea.— Cxooker  v.  White 
(Ala.)  2!». 

8  94.  Misrepresentation  amounting  to  fraud 
authorizing  equity  to  rescind  a  contract  de- 
Gned.— Crocker  v.  White  (Ala.)  227. 

8  94.  Ignorance  of  the  contents  of  a  contract 
at  time  of  signing  may  be  set  up  in  defense  it 
the  execution  was  procured  by  misrepresen- 
tation of  the  other  party.— Prestwood  v.  Carl- 
ton (Ala.)  254. 

f  94.  Innocently  misrepresenting  a  fact  by 
one  party  to  a  contract  inducing  another  to  sign 
it  held  to  be  a  fraud.— Prestwood  v.  Carlton 
(Ala.)  254. 

8  99.  Fraudulent  representations  justifying 
the  cancellation  of  a  contract  must  be  estab- 
lished by  clear  and  cfmvincing  proof,  and  eq- 
uity cannot  grant  relief  on  a  mere  preponder- 
ance of  the  evidence.— Crooker  t.  White  (Ala.) 
227. 

<F)  IiasFKlttr  of  Ohjeet  ana  of  Consid- 
evntloa. 

Contracts  negotiated,  executed  or  performed  cm 
Snnday,  see  Sunday,  |  13. 

8  101.  Provisions  In  a  contract  made  in 
another  state  held  enforceable  only  to  the  ex- 
tent that  the  contract  is  lawful  In  the  state 
where  it  is  sought  to  enforce  it. — Western  Union 
Telegraph  Co.  v.  Hill  (Ala.)  248. 

8  136.  An  execute^  contracts  unlawful  when 
made  or  contracting  tor  the  doing  of  an  unlaw- 
ful act,  is  not  enforceable  by  either  party. — 
O'Byme  v.  Henley  (Ala.)  83. 

n.  OOMSTRUCnON  AlTD  OPERA- 

TlOif. 

Effect  of  express  contract  on  implied  obligation 
to  pay  for  services  rendered  and  materials 
furnished  incident  thereto,  see  Work  and  La- 
bor, 8  14. 

Particular  claasea  of  contraett. 
See  Chattel  Mortgages,  §  153;   Mortgages,  fS 
142,  151. 

Deeds,  see  Boundaries,  S  3;  Deeds,  88  90-1S6. 
Ijeases,  see  Landlord  and  Tenant,  88  40-48. 
Public  contracts,  see  Municipal  Corporations, 

8  352. 

Warranties,  see  Sales,  8  280. 

(At  GeHeral  Roles  nt  Construotioii. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence. 8  450. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  88  408,  419. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  |8  441- 
445. 

i  147.  Rules  for  construing  written  contracts 
so  as  to  reach  the  intent  of  the  makers  aa  dis- 
closed by  the  entire  instrument  stated.— Hall  v. 
Burr  (Fla.)  754. 

8  162.  Where  two  sentences  in  a  contract  ap- 
pear to  conflict,  they  should  be  construed  to- 
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Sether.— Union  Ferry  Co.  v.  Bonttiem  ImpTOve- 
menC  &  Ferry  Co.  (La.)  704. 

{  162.  Lessee  of  a  ferry  held  not  bound  to 
pay  the  retiring  lessee  for  a  sidewalk  and  pave- 
ment for  which  the  retiring  leasee  was  not  en- 
titled to  be  paid  under  his  lease.— Union  Ferry 
Co.  T.  Soathem  Improvement  &  Ferry  Co.  (La.) 
704. 

<B)  OamdltloMB. 

In  insurance  poUdeB,  see  Insarance.  il  2S2, 
328-335,  723. 

XV.  RESCISSION  AND  ABANI>ON- 
MENT. 

Cancellation  of  written  contracts  in  equity,  see 
Cancellation  of  Instruments. 

Becovery  on  gnantum  meruit  for  part  perform- 
ance of  services  where  contract  is  rescinded 
Or  abandoned,  see  Work'  and  I^ahor,  %  14. 

Beacission  of  contract  of  sale,  see  Vendor  and 
Purchaser,  |  102. 

Rescission  of  insurance  policy.  Me  Insurance, 
S  229. 

I  266.  A  party  who  has  been  fraudnlently 
betrayed  into  making  a  contract,  may  resume 
possession  of  the  property  on  returning  that 
which  he  himself  has  received.— Duy  v.  Higdon 
(AlR.)  878. 

I  270.  One  seeUnf  to  reidnd  a  contract  moat 
be  reasonably  diligent,  and  mnst  allege  precise- 
ly the  basis  of  the  complaint— Day  v.  Higdon 

(Ala.)  87& 

T.  PERFOBMANOE  OR  BREACH. 

EJnforcement  of  specific  performance,  see  Specif- 
ic Performance. 
Measure  of  damagee  tor  breach,  lee  Dami^,  | 

123. 

Becoveiy  on  quantum  meruit  on  part  perform- 
ance where  contract  for  services  is  rescinded 
or  abandoned  or  full  performance  is  prevent- 
ed. Bee  Work  and  Labor,  |  14. 

Particular  clataet  of  oontracU. 

See  Mortgages,  S§  298,  311. 

Conditions  in  bonds  or  undertakings  in  judicial 
proceedings,  see  Injunction.  {  23o. 

Conditions  in  Insurance  pedicles,  see  Insnrance, 
gS  328-335,  723. 

Employment  of  broker,  see  Brokers,  H  M-GT. 

Leases,  see  Landlord  and  Tenant,  I  48. 

Sales,  see  Sales,  {}  103,  176;  Vendor  and  Pur- 
chaser, i  142. 

Transportation  of  passengers,  see  Carriers,  SS 
275,  277. 

With  municipal  corporation,  see  Municipal  Coi^ 
porations,  §(  356-<JG3. 

I  296.  Ab  to  a  building  contract,  the  con- 
tractor mar  sue  where  be  can  show  a  substan- 
tial performance.- Walstrom  T.  Oliver-Watts 
Const.  Co.  (Ala.)  46. 

I  803.  A  contract  to  repair  a  locomotive  con- 
strued, anA  held  to  bind  plaintiff  to  put  the 
locomotive  in  complete  salable  condition  for  $1,- 
250.— Marx  v.  Kilby  Locomotive  St  Machine 
Works  (Ala.)  13G. 

S  303.  Contractors  for  painting  defendant's 
house  held  not  justified  in  abandoning  the  con- 
tract.—Maxwell  &  Deiehomme  v.  Moore  (Ala.) 
SS2. 

S  304.  The  mere  occupancy  of  a  building  and 
part  payment,  without  more,  held  not  an  ac- 
ceptance of  the  work  as  done  in  compliance 
with  the  contract.— Walstrom  v.  Oliver-Watts 
Const  Co.  (Ala.)  46. 

S  804.  Unauthorized  acceptance  of  work  by 
an  architect  held  not  to  waive  owner's  right  to 
damages  for  failure  to  fully  perform,— Wal- 
strom V.  Oliver-Watts  Const.  Co.  (Ala.) 


I  305.  An  owner  may  by  act  "vt  word,  of  s 
failure  to  act  or  speak,  accept  partial  perform- 
ance and  render  himself  liable  on  a  quantum 
meruit  less  such  damages  as  he  may  eustain 
from  the  contractor's  breadi.— Walstrom  v.  Ol- 
ivei^Watti  Con»t  Co.  (Ala.)  4a 

I  319.  That  which  will  make  an  owner  lia- 
ble' on  a  quantum  meruit  held  not  necessarily 
to  waive  hia  right  to  recoup  damages  for  tbe 
contractor's  breach.— Walstrom  v.  Oliver-Watts 
Const.  Co.  (Ala.)  46. 

I  318.  Default  in  compliance  with  supple- 
mental contract  Aelit  not  to  affect  ri^ta  of 
party  in  original  contract.— Louidana-Tcsaa 
Oil  &  Pipe  Une  Co.  v.  AtlanU  OU  &  Oaa  Co. 
(La.)  40U. 

%  322.  In  an  action  for  breach  of  eonttact 
to  repair  a  locomotive,  evidence  aa  to  the  cost 
of  such  repair  and  defendant's  reason  for  fail- 
ing to  complete  the  woA  held  immaterial. — 
Marx  V.  Kilby  Locomotive  &  Machine  Works 
(Ala.)  136. 

8  322.  In  an  action  for  work  and  materials 
done  and  famished  in  tbe  construction  of  a 
building,  certain  evidence  held  admissible  under 
the  issues  to  show  an  alteration  of  the  contract 
by  defendants'  .agreement  and  acquiescence,  pur- 
suant to  a  provision  pennitting  alterations  by 
consent  of  tbe  parties.— Fleming  v.  Ijunsford 
(Ala.)  921. 

VI.  ACJTIONS  FOR  BBEAOH. 

Actions  of  assumpsit,  see  Assumpsit  Action  oL 
Damages,  measure,  see  Damages,  %  123. 
Dismissal  of  action  as  to  one  or  more  code- 

fendants,  see  Dismissal  and  Nonsuit,  |  26. 
Distinguished  from  acti<m  on  tort  see  Action,  f 

27. 

Effect  of  express  contract  on  right  to  recover 
oa  quantum  meruit  see  Work  and  Latrar. 
I  14. 

Parol  or  extrinsic  evidence  to  construe  and  a^ 
ply  language  of  written  contract,,  see  Evi- 
dence, S  4S0. 

Parol  or  extrinsic  evidence  to  ctmtradict  or  vary 
written  contract,  see  Evidence.  8S  408,  419. 

Parol  or  extrinsic  evidence  to  show  invalidity 
of  ecmtract,  see  Evidence,  |§  434,  4,16. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  H  441- 
445. 

Statutory  limitations,  see  Limitation  of  Actions, 
§S  40,  55. 

S  346.  Variance  between  contract  sued  on  and 
that  offered  In  evidence  held  Immaterial.- Harris 
v.  Basden  (Ala.)  321. 

i  346.  Plaintiff  muat  recover  on  the  contract 
alleged.— Qreen  v.  Son  them  States  Lumber  Co. 
(Ala.)  917. 

CONTRADICTION. 

Of  witness,  see  Witnesses,  ||  40S,  406. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligenoe,  il  80,  89.  117. 

CONTROVERSY. 

Amount  In  controversy  as  affecting  jorisdlctioB 
of  courts,  see  ConrU,  |  121 ;  Justices  of  tbe 
Peace,  |  44. 

Want  of  aetual  controversy  ground  for  deoj- 
ing  mandamus,  see  Mandamus,  |  16, 

CONVERSION. 

Wrongful  conversion  of  pexsonal  prcq;>erty,  see 
Trover  and  Conversion. 
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CONVEYANCES, 

Absolute  deed  as  mortgage,  lee  U<ortgagei»  IS 

32,  33. 

Application  of  statute  of  fiaudi,  see  Frauds, 
Statute  of,  II  06,  76. 

ConcluaiTeness.  as  egainst  frrantee,  of  judgment 
against  grantor,  Bee  Judgment,  {  682. 

Contracts  to  couver,  see  Vendor  and  Purchaaer. 

Declarations  by  grantor  as  evidence  against 
grantee  or  subsequent  purcliaserg,  see  GtI- 
.    dence,  |  230. 

Description  of  boundaries,  see  Boundaries, 

Estoppel  by  deed,  see  Estoppel,  H  8S,  39. 

Parol  or  extrinsic  evidence  to  show  invalidity, 
see  Evid«ice,  K  434,  436. 

Reformation,  see  Reformation  of  Instraments. 

Separate  or  sulweqnent  oral  agreement  affect- 
ing conveyance,  see  Evidence,  §§  441—445. 

Validi^  as  to  creditors  or  subsequent  purdias- 
ers,  see  Fxaudalent  Omveyancec 

Oon«etran0e«  by  or  to  parttoular  cIoMe*  of 

Life  tenants,  see  Life  Estates,  $  23. 

Married  women,  see  Husband  and  Wife,  I  198. 

Purchasers  at  tax  sales,  see  Taxation,  I  766. 

Conveyances  of  particular  specie*  of,  or  e«tott$ 

or  intercitt  in,  property. 
See  Easements,  |  14. 

Married  women's  separate  projwrty,  see  Hua- 
band  and  Wife.  8  188. 

Penonal  property  m  general,  see  Chattel  Mort- 
gages ;  Sales. 

Public  lands,  see  Pnblic  Lands,  fi  152. 

Real  p^erty  in  general,  see  Deeds;  Mortga- 
ges ;  Vendor  and  Purchaser. 

Standing  timber,  see  Logs  and  Logging,  8  3. 

Particular  clattea  of  conveyancet. 
See  Assignments;  Assignments  for  Benelit  of 
Creditors;  Chattel  Mort^ges;  Deeds;  Mort- 
gages. 

Tax  deeds,  see  Taxation,  |  766. 

CONVICTS. 

Competency  of  dying  declaration  of  ei-convict, 

see  Homicide,  §  213. 
Xature  and  extent  of  punisbmenti  see  Criminal 

Law.  S  1218. 
Statutory  provisions  as  to  working  out  costs  of 

prosecution,  see  Costs,  §  285. 

8  13.  A  convict,  sentenced  to  hard  labor  for  a 
specified  number  of  days  at  30  cents  a  day  to 
pay  costs,  as  provided  by  Code  1896, -8  5426, 
held  not  entitled  to  recover  from  the  county  the 
difference  between  such  rate  and  the  rate  paid 
by  the  convict  contractor  to  the  county  under  a 
contract  executed  pursuant  to  Code  1S96.  8S 
4520-4645.— Bibb  C^nty  t.  Ward  (Ala.)  907. 

CORN. 

Exemption  of,  for  nse  for  current  year,  see  Ex- 
emptions, I  89. 

CORPORATIONS. 

Partioular  clatteg  of  corporatioM. 

See  Carriers;  Municipal  Corporations;  Rail- 
roads; Beligloas  Societies. 

Banks,  see  Banks  and  Banking. 

Insurance  companies,  see  Insurance. 

Mutual  benefit  insurance  associations,  see  In- 
surance. H  723-826. 

School  districts,  see  Schools  and  School  Dis- 
tricts, I  63. 

Street  railroad  companies,  see  Street  Railroads. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones. 


I.  ZNOOBPOKATIOH  AMD  OB< 
IZATION. 

I  29.  The  existence  of  a  corporatio 
generally  be  tested  by  a  direct  proceed 
tbnt  purpose,  as  to  vacate  its  charter,  • 
officers,  etc-^Radolph  v.  City  of  Elytoi 
80. 

n.  CORPORATE  EXISTENCE 
FRAKCHISE. 

8  38.  A  stockholder  consenting  to  an 
ment  of  the  charter  is  concluded  thereb; 
anas  T.  Audubon  Hotel  Ca  (La.)  714. 

OAPITAX.,  BTOCK,  AMD  D 
DEMD8. 

(B)  SnbacFlptlon  to  Stoek. 

I  S4.  Amendment  of  corporate  chart 
not  a  radical  change  having  the  effect 
leasing  a  stockholder  from  his  subscri 
Casanas  t.  Audubon  Botel  Co.  (La.)  71 

V.  XEMBEBS  AMD  STOOXKOI. 

iAi  BlslitB  aad  Iilitbllltlaa  mm  to 
poratlon. 

Insurable  interest  of  stockholder  in  & 
property,  see  Insurance,  8  115. 

(D)  UlUtlUtr  for  Covpo»t«  Debti 
Acta. 

8  266.  Where  a  creditor  of  a  corporal' 
the  corporation,  and  garnishes  a  stockhi 
an  unpaid  balance  on  his  stock,  the  bi 
on  the  creditor  to  show  that  there  is  so 
due  on  the  stock. — Trotter  Bros.  v. 
(Ala.)  130. 

I  265.  A  stockholder,  who  pnrchai 
stock  from  the  original  bolder,  is  not  1 
garnishment  in  a  suit  against  the  corp 
unless  the  original  holder  has  not  p 
corporation  for  the  stock ;  and  it  is  inii 
what  the  purchaser  paid  the  orifciual  i 
Trotter  Bros.  v.  Blount  (Ala.)  130. 

8  255.  Evidence  In  a  suit  against  a  i 
tion,  in  which  one  of  Its  stockholders  v 
nished.  held  insufficient  to  show  that  th 
anything  due  the  corporation  from  the 
ntockholder  on  the  stock,  which  be  ha( 
ferred  to  the  garnishee.— Trotter  Bros.  v. 
(Ala.)  130. 

VI.  OFFieSRS  AMD  AGEM1 

Of  insurance  companies,  see  Insurance, 

(C)  Rlirbta,  Dntlea,  mnd  laKbllltlea 
Corporation  and  It*  Mcmbcn 

I  310.  The  law  does  not  require  tiie  p 
of  a  private  corporation  to  reside  in  th< 

of  its  domicile,  nor  does  it  forbid  i 
ministering  its  affairs  through  agents  oi 
—Scrapie  T.  Frisco  Land  Oo.  (La.)  019. 

8  320.  A  stockholder,  suing  a  corporal 
an  officer  for  an  accounting  by  the  offic 
not  to  show  an  excuse  for  not  applying 
stockholders  as  a  body  to  redress  the 
complained  of.— Hagood  v.  Smith  fAla.) 

8  320.  A  stockholder  held  not  entitlet 
in  his  own  name  to  redress  wrongs  coi 
against  a  corporation,  without  first  seel 
lief  within  the  corporation  it8elf.—Ha 
Smith  (Ala.)  374. 

VII.  CORPORATE  POWERS  j 
LIABILITIES. 

Of  banks,  see  Banks  and  Banking,  88  ^ 

(A)  Bxteat  and  Bxerelae  of  Powc 
General, 

8  370.  A  corporation  possesses  onl; 
powers  which  its  charter  confers  on  i 


Vor  cases  In  Dec.  Dig.  A  Ainer.  I»ga.  1907  to  date  *  Indexes  see  same  toplfl  *  mcUob  (S  NUM: 


eipreesly  or  by  Implication.— Robert  Gair  Ca 
V.  Columbia  Rice  Packing  Go.  (La.)  8. 

I  370.  Implied  powers  of  corporation  defined. 
— Robert  Gair  Co.  v.  Columbia  Rice  Packinc 
Co.  (La.)  & 

S  387.  An  ultra  rlres  contract,  like  any  oth- 
er contract,  may  be  impeached  as  in  fraud  of 
creditors.— Bank  of  Berwick  v.  George  VinaoQ 
Shingle  &  Mfg.  Co..  Limited  (La.)  ^ 

<B)  RcpreacntRtloa  of  Corpormtlon  hr  Ot- 

Bank  officers  and  agents,  see  Banks  and  Bank- 
ing, H  100,  116. 

Declarations  by  officers  and  agents  as  evidence 
against  corporation,  see  KvideDce,  |  244. 

Notice  to  officer  or  Hgtut  of  insurance  company 
as  notica  to  (ULipany,  see  Insurance,  |  95. 

.  9  399.  Persons  dealing  with  the  president  of 
a,  corporation  held  entitled  to  assume  that  he 
had  been  actually  invested  with  certain  pow- 
ers.—Robert  Gair  Co.  t.  Columbia  Rice  Pack- 
ing Co.  (La.)  a 

i  416.  A  corporation  Jield  without  implied 
power  to  guaranty  the  contracts  of  another  cor- 
poration.—Robert  Gair  Co.  t.  Columbia  Rice 
Packing  Co.  (U.)  8. 

I  432.  Evidence  held  to  show  that  the  guar- 
anty of  a  cori>oration,  gven  by  its  secretary, 
was  given  with  the  know'ledge  and  acquiescence 
of  the  president  and  directors.— Robert  Gair  Co. 
T.  Columbia  Rice  Packing  Co.  (La.)  8. 

S  432.  The  authority  of  a  enbordinate  agent 
of  a  corporation  may  be  established  by  proof 
of  the  usage  which  the  corporation  had  per- 
mitted to  grow  up  in  its  business  with  the  ac- 
4)aie8cence  of  the  board  of  directors  chari^ 
with  the  du^  of  supervising  and  controlling 
the  business. — Robert  Guir  Co.  v.  Columbia 
Rice  Packing  Co.  (La.)  8. 

(O)  Provertr  mnd  ConTftj^aneea. 

Of  religious  societies,  see  Bellgiona  Sodetles,  { 


(D)  CoBtraeta  ud  iBitebteilBau. 

{  487.  Contracts  made  by  a  corporation  be- 
yond the  scope  of  its  express  or  implied  powers 
are  void.— Robert  Gair  Co.  v.  Columbia  Rice 
Packing  Co.  (La.)  8. 

(B)  Torts.  ' 
Particular  ctauea  of  corporation$  or  etaoeia- 

tion$. 

See  carriers,  Sf  103.  123.  150,  280-321 ;  Rail- 
roads, H  113.  114.  200,  297,  310-331,  35.5- 
390.  439-440,  409,  484;  Street  Railroads,  IS 

81-ua 

(P)  Civil  Aetlona. 

Declarations  by  officers  and  agents  as  evidence 

against  corporation,  see  Evidence,  |  244. 
Mmtifariousnesa  in  pleading,  see  Equity,  {  150. 

Bj/  or  againat  particular  clauet  of  corporaiioHi 

or  atwcitttioM. 
See  Carriers,  S$  76.  303.  27?i.  277,  314-321. 

347;   Railroads.  U  114,  297.  34+-.X-n.  31H. 

300,  4.'i9-440,  478-^;   Street  Railroads,  H 

110-118. 

Electric  companies,  see  Electricity.  {  19. 
Insurance  companies,  see  Insurance,  U  624- 

6r>5. 

Teletcraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  |  20. 

8  503.  Under  Code  1S96,  S  4207,  as  amend- 
■ed  by  Acts  1903,  p.  182,  an  action  by  an  ad- 
tnintstrator  for  perRonat  injuries  resulting  in 
death  must  be  brought  either  in  the  county 
where  the  injury  occurred  or  where  the  plain- 
tiff resides,   notwithstanding  Const.  lOUl.  S 


232.— Alabama  Great  Sontiiera  B.  Co.  T.  Am- 
brose (Aia.)  1030. 

J  509.  Citation  In  garnishment  addressed  to 
officers  of  unnamed  corporation  not  effective 
ae  againat  the  corporation.— Bank  of  Monxoe  v. 
Ouachita  Valley  Bank  (La.)  718. 

I  522.  Under  Code  1907,  S  5303,  the  court 
rendering  a  Judgment  against  a  corporation 
held  presumed,  in  view  of  a  return  of  the  sher- 
iff and  the  wording  of  the  decree,  to  have  had 
jurisdiction  of  the  defendant  by  proper  service. 
—Roman  v.  Morgan  (Ala.)  273. 

S  S22.  Under  Code  1907.  {  5303.  to  sustain 
a  default  Judgment  against  a  corporation,  the 
record  must  show  that  the  court  ascertained,  by 
proof  that  the  person  served  was  an  officer  or 
agent  of  the  corporation. — Soman  t.  Morgan 
(lUu)  2T3. 

Villi  XHSOItVEMOT  AHD  BECEEVEBS. 

Certiorari  to  review  orders  in  proceedinn  for 
obstructing  receiver,  see  Certiorari,  S  2U. 

Necessity  of  affidavit  on  appeal  frcmi  orders  re- 
fusing to  appoint  receiver,  see  Appeal  and 
Error,  8  361. 

Prohibition  to  review  orders  in  proceedings  for 
obstruction  of  receiver,  see  Prohibition,  {  XI. 

S  553.  Remedy,  where  errors  In  the  settle- 
ment proposed  by  a  person  to  whom  parties  In 
interest  have  referred  the  matter  are  so  gross 
and  palpable  as  to  amount  to  fraud,  held  to  be 
the  judicial  adjustment  of  the  accounto,  and 
not  uie  appointment  of  a  receiver  for  a  corpora- 
tion organized  to  work  out  the  settlemenL— 
Semple  v.  Frisco  Land  Co^  (La.)  619. 

8  553.  The  failure  of  a  secretary  of  a  cor- 
poration to  properly  keep  the  minutes  held  not 
ground  for  appointing  a  receiver,  especially  in 
the  absence  of  any  suggestion  of  loas  having 

resulted  therefrom.— Semple  v.  Frisco  Land  Ca 
(La.)  619. 

8  553.  Conduct  of  a  secretary  of  a  corpora- 
tion held  not  to  amount  to  maladministration, 
justifying  the  appointment  of  a  receiver.— 
Semple  v.  Frisco  Land  Go.  (Lt.)  619. 

XH.  rOBEIGM  OOBFO&ATIOITS. 

f  642.  The  doing  of  a  single  act  of  bnrinesa 

in  the  exercise  of  a  corporate  function  by  a 
foreign  corporation  not  having  complied  with 
Code  1907.  8f  3042,  S644.  u  prohibited.- Ala- 
bama Western  B.  Co.  v.  Talley-Bates  OhisL  Co. 
(Ala.)  341. 

8  637.  .  A  foreign  corporation's  .contract,  so 
long  as  it  is  executory,  cannot  be  enforced,  where 
the  corporation  has  not  complied  with  Code 
1907.  fi§  3642,  3644.— Alabama  Western  R.  Co. 
V.  Talley-Bates  Const  Co.  (Ala.)  341. 

8  657.  A  fo'reian  corporation,  contracting  to 
build  a  railroad  in  Alabama,  must  comply  with 
Code  1007.  SS  3642.  3644.  before  it  does  any 
act  toward  the  performance  of  the  contiact.^ 
Alabama  Western  R.  Co.  v.  Talley-Bates  Const 
Co.  (Ala.)  341. 

8  661.  Foreign  corporations  may  not  sue  un- 
til they  have  put  themselves  in  a  position  to 
he  sued  in  domestic  courts  by  complying  with 
Code  1907,  8S  ;i642.  3644.— Alabama  Western  R. 
Co.  v.  Talley-Bates  Const.  Co.  (Ala.)  341. 

I  661.  That  a  foreign  railroad  eonstructinc 
corporation,  not  having  complied  with  Code 
1007.  8S  3642,  3644.  let  out  a  ccmtract  in  an- 
other state  to  build  a  railroad  in  Alabama  to 
independent  subcontractors,  did  not  entitle  it 
to  sue  on  the  contract.- Alabama  Western  K. 
Co.  V.  Talley-Bates  Const.  Co.  (Ala.)  341. 

8  672.  In  a  suit  by  bank  on  a  note  executed 
to  it  by  defendants,  a  plea  that  It  was  a  for- 
eign corporation,  that  the  note  was  executed  and 
delivered  in  this  state,  and  that  plaintiff  bad  not 
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Its  amciM,  MM  wDoiij  insumcient.— uBiiK  oi 
Wajmeaboro  v.  Healinr  Spiiiin  UcxcantUe  Co. 
(Ate.)  882. 

CORRECTION. 

Of  anaewmont  of  taxes,  see  Taxation,  IS  474- 
409. 

Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  |  654. 

CORROBORATION. 

Of  testimony  of  accomplices  in  criminal  prose* 
rution.  see  Criminal  Law,  8  511. 

Of  testimony  of  female  In  prosecution  for  se- 
duction, see  Seduction,  {  46. 

Of  testimony  of  witnesses  In  general,  see  Wit- 
oesses,  |  31& 

CORRUPTION. 

tn  feneral,  see  Bribery ;  Fraud. 

CO-SERVANTS. 

See  Master  and  Servant,  H  177-196. 

COSTS. 

Appeal  from  part  of  jud^ent  relating  to  costs, 
see  Appeal  and  Error,  %  122. 

Judgment  for  costs  alone  as  final  Judgment  au- 
thorizing appeal,  see  Appeal  and  Error,  8  78. 

Pajrment  or  security^  on  taking  appeal  or  other 

froceeding  for  review,  see  Appeal  and  Error, 
itSS. 

Review  of  discretion  of  intermediate  court  as  to 
costs,  see  Appeal  and  Error,  8  1092. 

I.  NATUBE.  6BOinn>S,  AITO  EXTENT 
OF  BIGHT  IN  OEKEBAI^ 

I  8.  Costs  are  the  creatures  of  statutory 
law.— Deal  v.  Hodge  (La.)  823. 

IV.  SECURITY  FOB  PAYMENT. 

Security  to  i>erfect  appeal  or  other  proceeding 
for  review,  see  Appeal  and  Error,  |  3S3. 

AKOUNT,  BATE,  AND  XTEM8.  ' 

I  150.  One  cannot  recover  interest  on  the 
amount  of  attorney's  fees  sought  to  be  recov- 
«Ted,  where  there  is  no  proof  that  the  fees 
have  been  paid  or  that  interest  is  claimed,— 
Fidelity  &  Deposit  Co.  ot  Maryland  t.  Art 
Metal  Oonst  Co.  (Ala.)  186. 

-Vn.  ON  APPEAL  OB  EBBOB,  AND 
ON  NEW  TRIAL  OR  MOTION 
THEREFOR. 

Security  to  perfect  appeal  or  other  proceeding, 
see  Appeal  and  Error.  8  383. 

Vm.  PAYMENT  AND  REMEDIES 

FOB  COLLECTION. 

Payment  or  security  on  taking  appeal  or  other 

rroceedlng  for  review,  see  Appeal  and  Error, 
383. 

-    IX.  IN  CRIMINAL  PROSECUTIONS. 

t  285.  Act  Nov.  30. 1907  (Gen.  Acts  8p.  Seas. 
1007.  p.  170 ;  Cr.  Code  1007,  p.  422,  note),  held 
to  repeal  the  former  law  fixing  the  rate  at  which 
convicts  shall  be  sentenced  for  costs  at  SO  cents. 
-Phillips  T.  State  (Ala.)  826. 

CO-TENANCY. 

See  Tenancy  in  Common. 


See  Mnnidpal  Conwrations,  8  OT. 

COUNSEL 

See  Attorney  and  Client ;  District  and  Prose- 
cuting Attorneys. 

COUNTERCUIM. 

See  Set-Off  and  Gounterdaim. 

COUNTERFEITING. 

See  Ftfivery. 

COUNTIES. 

See  Schools  and  Sdiool  Districts,  8  63. 

I.  CREATION,  ALTERATION,  EXIST- 
ENCE, AND  POLITICAL 
FVTNCTIONS. 

8  16.  Even  if  Code  1896,  fiS  1398.  1390, 
should  he  held  inapplicable  to  render  a  new 
county  liable,  as  such,  for  the  debts  of  a  county 
from  which  taken,  and  to  operate  onlr  upon 
those  of  its  inhabitants  taken  from  sucn  other 
county,  such  defense  would  be  available  at  law, 
and  hence  ^  bill  by  a  new  county  founded  on 
that  theory  is  without  equity. — Houston  County 
V.  Henry  County  (Ala.)  311. 

IL  OOYEBNMENT  AND  OPPIOEBS. 

(C>  Gonntr  Board* 

Collateral  attack  on  aualiScations,  see  Officers, 
§  80. 

8  SI.  Under  Oen.  St  1006,  8  760.  held,  that 
county  commissioners  may  elect  a  chairman  as 
often  as  they  see  fit— Brewer  t.  Kellum  (Fla.) 

581. 

(D)  OBcen  mnd  Aventa. 

Clerks  of  courts,  see  CleAs  of  Courts. 
Prosecuting  attorneys,  see  District  and  Prcwe- 

cuting  Attorneys. 
Sherilfs,  see  Sberiflis  and  Constables. 

8  05.  Where  a  parish  treasurer  was  elected 
for  two  years,  under  Acts  1898,  p.  178,  No. 
121,  he  was  entitled  to  hold  over  until  his  suc- 
cessor has  quali  Bed.— State  ex  rel.  Wilkinson 
V,  Hingle  (La.)  616. 

8  74.  Under  Ann.  Code  1892,  |  2016.  held 
that,  though  there  are  two  county  treasurers 
in  a  year,  they  can  together  hare  only  $1,000 
compensation. — Davis  v.  Adams  (Miss.)  568. 

8  98.  A  county  treasurer  kcld  liable,  under 
Ann.  Code  1892,  8  907,  for  double  the  amount 
for  receiving  and  retaining  excessive  compen- 
sation, though  it  was  allowed  by  the  county 
board.~Davis  v.  Adams  (Miss.)  56& 

8  08.  A  county  treasurer  held  to  have  will- 
fully retained  excessive  compensaticm,  so  as  to 
allow  rpcoverr  of  penalty,  under  Ann.  Code 
1892,  8  007.— Davis  v.  Adams  (Miss.)  568. 

m.  PBOPBBTT.  CONTBAOTS,  AND 
LIABILITIES. 

<A)  Pnfelle  BwlMlasa  uC  Other  Property. 

Liability  of  courthouse  square  to  assessments 
for  public  imiirovements,  see  Municipal  Corpo- 
rations, §  426. 

Reversion  to  grantor  on  discontinuance  of  nse 
of  property  for  purposes  specified  in  deed  and 
offering  same  for  sale,  see  Deeds,  8  155. 

(B)  Contracts. 

Construction  of  laws  embodied  in  revisions  or 
codes  relatins  to  contricts  for  feeding  prison- 
era,  see  Statutes,  8  231. 
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nr.  FXSCAT  MAKAOEBKEHT,  PVBIJO 
DEBT,  BECUItXTIES.  AND 
TAXATION. 

fi  154.  Under  Const.  180S,  art  270.  the  police 
jury  Cftonot  order  an  election  for  special  taxes  in 
aid  of  a  railroad  in  a  justice  of  tlie  peace  ward, 
forming  a  part  of  the  regular  ward.— JDaigle  v. 
Opelousas,  O.  &  N.  E.  Ry.  Ca  <La.)  840. 

V.  OIAIMS  AGAINST  OOVHTT. 

f  204.  The  audit  and  allowance  of  claims 
against  a  county  is  the  exerdse  of  adminis- 
trative or  ezecatiTe.  not  of  judicial,  power.— 
State  T.  Goldsmith  (Ala.)  394. 

COUNTS. 

Separate  counts  In  pleading,  necessity  and  suffi- 
ciency of  electioD,  see  Pleading,  {  3u9. 

COUNTY  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

COUNTY  BOARD. 

See  C^nnties.  |  61. 

COUNTY  COMMISSIONERS, 

See  Counties,  §  51. 

COUNTY  TREASURER. 

Compenaation,  Bee  Counties,  §  74. 
Idabilities  of  sureties  on  bond  of,  see  Counties, 
i  08. 

COURSES  AND  DISTANCES. 

See  Boundaries. 

COURTHOUSES. 

Liability  of  courthouse  square  to  assessments 
for  public  improvements,  see  Municipal  Cor- 
porations. S  420. 

COURTS- 

See  Judgment. 

Contempt  of  court,  see  Contempt 
Judges,  see  Judges. 

Mandnmus  to  inferior  courts,  see  Mandamus,  §8 

20-Cl. 

Province  of  court  and  jury,  see  Criminal  Law, 

ir^lM;  Trial.  £8  130-145,  191.  IM. 
Removal  of  action  from  state  court  to  United 

i^iates  court,  see  Removal  of  Causes, 
lUgbt  to  trial  by  jury,  see  Jury,  10-28. 

Juritdiction  of  particular  actiont  or  prooeedingt. 

See  Habeas  Corpus,  If  44-113. 

Insolvency  proceedings,  see  Insolvency,  |  IB. 

Special  juriadictiona  and  particular  elOMes  Of 

courts. 

See  Justices  of  the  Peace,  J  44. 
Appellate  jurisdiction,  see  Appeal  and  Error, 
8  21. 

Equity  jurisdiction,  see  Equity,  §8  17,  39. 

I.  MATURE.  EXTEITT.  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

Presumptions  as  to  superior  or  general  juris- 
diction upon  ooilnteral  attadt  on  judgment, 
see  Judgment,  8  4i>n. 

II.  ESTABLISHMENT,  OROANIZA- 
TION,  AND  PROCEDURE  IN 
GENERAL. 

(A)  Creation  and  Constitution,  and  Coort 
Ofllcera. 

Clerics  of  conrtp.  see  Clerks  of  Courts. 
Jiidees.  spp  .Tudcpf. 


I  42.  I^aws  1907,  p.  302.  c  5771.  creating 
the  criminal  court  of  record  for  Suwannee  coun- 
ty, waa  duly  enacted.— Rashton  v.  State  (Fla.) 

486. 

(D)  RiUea     of     D«elsloB.  A«Uadlo«tl«Ut 
Opinions,  a«d  Records. 

Ancient  Englisb  decisions  ss  evidence  of  com- 
mon law,  see  Common  Lew,  S  17. 

Decision  by  divided  court  on  appeal  or  writ  of 
error.  Bee  Appeal  and  Error,  8  1123. 

Record  of  judgments,  see  Judgment,  I  286. 

Secondary  evidence  ci  judicial  records,  see  Evi- 
dence, 8  171. 

8  93.  Principles  laid  down  by  tbe  courts  in 
the  interpretation  of  statutes  should  not  be  re- 
called except  for  the  most  cogent  reaRons.— 
Board  of  Com're  of  Bayou  Terre-Aui-B<pufs 
Drainage  Dist.  v.  Baker  (La.)  16. 

8  106.  Appellee  held  to  have  waived  its  right 
to  insist  that  the  opinion  in  the  case  be  prepar- 
ed by  a  member  of  tbe  court  who  heard  the 
oral  argument,  as  required  by  Code  liWI.  I 
4628.— Alabama  Western  R.  Go.  v.  Talley-Bates 
Const  Co.  (Ala.)  341. 

m.  COURTS  OF  GENERAL  ORIG- 
INAL JURISDICTION. 

Presumptions  as  to  jurisdiction  upon  cullateral 
attacli  on  Judgment,  see  Judgment,  8  4!J5. 

<A)  Gvovada  of  Jmrisdietlms  Im  GeMvral. 

8  121.  The  law  of  remission  of  enough  nf  a 
claim  to  bring  It  within  the  jurisdiction  of  the 
caurt  is  common,  and  not  statutnrT.— CorTral 
of  Georgia  Ry,  Co.  v.  Williams  (Ala.)  328. 

V.  COURTS  OF  PROBATE  JURISDIC- 
TION. 

Sale  of  property  of  decedent,  see  Executors  and 
Administrators,  If  343,  349. 

8  202.  A  suspensive  appeal  will  not  lie  from 
an  order  appointing  a  provisional  keeper  of  suc- 
cession property  pending  a  contest  over  tbe 
appointment  of  an  administrator. — Succession 
of  Pavey  (La.)  518;  In  re  Coco.  Id. 

VL  COURTS  OF  APPELLATE  JURIS- 
DICTION. 

Appellate  jurisdictitHi  in  general,  see  Appeal 

and  Error,  I  21. 
Decisions  reviewable,  see  Appeal  and  Error,  fl 

60-133 ;  Criminal  Law,  8  1023. 
Jurisdiction  acquired  by  appeal  or  other  pre- 

ceeding  for  review,  see  Ai^Mol  and  Error,  f! 

454.  #i6. 

Jurisdiction  of  habeas  coipus  proceedings,  see 
.Habeas  Corpus,  {  4C 

(B)  Comts  of  FartiGolar  8ta,«eB. 

f  210.  At  common  law,  power  is  rested  in 

the  Supreme  Court  to  review  proceedings  and 
judgments  of  all  inferior  courts  and  tribunal* 
and  pass  on  questions  of  their  jurisdirtion  snd 
decisions. — Ex  parte  Dickens  (Ala.)  218. 

8  216.  Intent  of  constitutional  provisiona 
held  to  be  to  confer  on  Supreme  Court  appellate 
jurisdiction  in  all  civil  cases  that  the  rirruit 
court  exercises  original  jurisdiction  of  and  de- 
termines, and  to  vest  in  the  circuit  court  appel- 
late jurisdiction  in  all  civil  oases  that  the  coun- 
ty court  exercises  original  jurisdiction  of  and 
determines.— Mugse  v.  Waniell  Lumber  A  Ve- 
neer Co.  (Fla.)  645. 

8  216,  The  words  "origioatlng"  and  "sris- 
ing,"  as  used  in  the  section  of  the  Constitution 
relating  to  appellate  jurisdiction  of  the  Supreme 
Court  and  the  circuit  court,  refer  to  cases  wfaidt 
the  circuit  and  county  courts,  respectively,  ex- 
tTcise  original  jurisdiction  of  and  determine.— 
Mugge  V.  Waraell  Lumber  &  Veneer  Co.  (Fla.) 
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S  216.  Wbefe,  before  establishment  of  the 
connty  court,  an  action  had  been  commenced 
in  the  circuit  court  over  which  the  county  court 
was  given  jurisdiction,  the .  juriBdiction  of  the 
circuit  court  held  to  cease,  and  over  such  action 
the  circuit  court,  and  not  the  Supreme  Court, 
has  exclusive  appellate  jurisdiction. — Mugge  v. 
Wamell  Lumber  &  Veneer  Co.  (Fla.)  tH5. 

i  216.  The  circuit  court,  not  the  Supreme 
Court,  has  appellate  jnrlsdictlon  of  a  judgment 
of  a  county  court,  in  an  action  commenced  in 
the  circuit  court  and  transferred  by  operation 
of  law  to  the  coun^  court  upon  its  creatioQ. — 
Mui;ge  V.  Wamell  Lumber  &  Veneer  Go.  (Fla.) 
045. 

fi  224.  To  warrant  an  application  to  the  Su- 
preme Court  for  a  writ  of  certiorari  to  review 
a  jndgment  of  the  Court  of  Appeal,  the  case 
must  present  exceptional  features,  or  otherwise 
the  determination  of  the  Court  of  Appeal  will 
be  deemed  final. — B'nller  Bros.  v.  Duke  (La.) 
433;  S.  S.  Gullatt  ft  Bros.  t.  Same,  Id.;  In  re 
Mathewi.  Id. 

X  224.  The  mere  raising  of  a  constitutional 
question  in  a  criminal  ca»e  does  not  vest  the  Su- 
preme Court  with  appellate  jurisdiction,  under 
Const.  1898,  art  85.— State  v.  Price  (La.)  647. 

g  224.  In  an  election  contest,  no  appeal  lies 
to  the  Court  of  Appeal  from  a  Judgment  order- 
log  defendant  to  pay  the  costs.— Deal  r.  Hodge 
(La.)  820. 

S  224.  A  decree  denying  relator's  application 
to  cancel  two  judgments  for  $2.t0  each  on  ap- 
pearance bonds  held  unappealable,  if  regarded  as 
a  civil  proceeding.— State  ex  rel.  Hinds  v.  Leon- 
ard (La.)  854. 

TII.  UNITED  STATES  COURTS. 

<0)  JnrlMdlction    Dependent    on  CitlMcn- 
■hlp,  Healdence,  or  Chnracter 
of  Pnrtlea. 

Citizenship  or  alienage  as  ground  for  removal 
of  cause  to  federal  court,  see  Removal  of 
Causes,  |  61. 

Vm.  CONCURRENT  AND  CONFUtCT- 
INQ  JURISDICTION,  AND 
OOHTIT. 

(A)  Covrta  of  tamo  Btate,  mmd  Transfer 

•f  Cnnsea. 

Change  of  venue,  see  Criminal  Law,  SfS  134,  135. 

Presentation  in  lower  court  of  grounds  of  re- 
view, see  Appeal  and  Error,  S  189. 

Removal  of  action  from  state  court  to  United 
States  court,  see  Removal  of  Causes. 

(B)  State  ConrtM  and  United  Stntea  ConrtM. 

I  489.  Since  Act  Cong.  Feb.  1&  1875.  c.  80, 
18  Stat.  316,  repealing  Rev.  St.  U.  S.  S  "U- 
Bubd.  8,  the  jurisdiction  of  the  federal  courts  of 
suits  against  consuls  is  concurrent  with  that  of 
the  state  courts.- Deleon  v.  Walter  (Ala.)  934. 

'     COVENANT,  ACTION  OF. 

Covenants  on  which  the  action  may  be  main- 
tained, see  Covenants. 

COVENANTS. 

Conditions  and  restrictions  In  deeds,  see  Deeds, 
i  155. 

Conveyance  with  covenants  as  estoppel  to  as- 
sert after-acquired  title,  see  Estoppel,  8  38. 

In  lease,  construction  and  operation  in  general, 
see  Landlord  and  Tenant,  8  44. 

IV.  ACTIONS  FOR  BREACH. 

8  130.  On  breach  of  covenant  by  the  vendor 
of  land,  the  vendee  can  recover  only  the  amount 
of  payments  made,  with  interest  and  costs. — 
Prestwood  v.  Carlton  (Ala.)  254. 


COVERTURL 

See  Bosband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  g8  318-406.' 
Of  witnesses  as  affecting  weight  and  sufflcieney 
of  evidence,  see  Evidence,  8  588. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors ;  At- 
tachment;  Bankrupt!^  ;  Execution ;  Exemp- 
tions; Fraudulent  Conveyances;  Garnish- 
ment ;  Homestead ;  Insolvency ;  Payment ; 
Release. 

Application  of  firm  assets  to  liabUiti»,  see  Part- 
nership, 88  178.  18& 

Of  decedent,  see  Executors  and  Administrators, 
88  221,  272. 

Of  husband,  rights  as  to  wife's  property,  see 
Husband  and  Wife,  8  171. 

Of  married  woman,  rights  as  to  senarate  prop- 
erty, see  Husband  and  Wife,  8  ITL 

CREDITORS*  SUIT. 

Reiliedies  In  cases  of  fraudulent  transfers,  see 
FFaudnlent  Conveyances,  H  206-209L 

CRIMES. 

See  Criminal  Law. 

CRIMINAL  UW. 

Bail,  see  Bail,  81  39-^.  '  ''^ 

Competency  and  challenge  to  jurors,  see  Jury, 

88  90-116. 
Convicts,  see  Convicts. 

Costs  in  criminal  prosecutions,  see  Costs,  |  285. 

Fines,  see  Fines. 

Crand  jury,  see  Grand  Jury. 

Habeas  corpus  to  review  proceedings,  see  Ha- 
beas Corpus. 

Impaneling  jurr,  see  Jury,  8  149. 

Indictment,  informatioQ,  or  complaint,  see  la- 
dictment  and  Information. 

Mandamus  to  control  acts  of  court,  judge,  or 
judicial  officer  in  reference  to  criminal  prose, 
cutions,  see  Mandamus,  |  61. 

Penalties,  see  Penalties. 

Prosecuting  officers,  see  District  and  Prosecu- 
ting Attorneys. 

Right  to  trial      jury,  see  Jury,  8  23. 

Subjects  and  titles  of  acts  relating  to  crimes 
and  criminal  prosecutions  and  punishments, 
see  Statutes,  g  118. 

Summoning,  attendance,  discharge,  and  compen- 
sation of  jurors,  see  Jury,  88  06-82. 

Words  Imputinir  crime  as  constltnting  libel  or 
slander,  see  Libel  and  Sander,  |  7. 

Offenten  hy  parUoular  dassu  of  peraona. 

See  Infants,  8  66. 

Mortgagors,  see  Chattel  Mortgages,  {  230. 

Particular  offenaet. 
See  Arson  ;  Blasphemy ;  Breach  of  the  Peace ; 

Biirgla^;     Contempt;     Disorderly  House; 

False  Pretenses:   Forgery;    Gaming.  8  97; 

Homicide:   Libet  and  Slander,  88  352,  155; 

Rape,  §  16 ;  Seduction,  8  46 ;  Vagrancy. 
Abandonment  of  wife  by  hnsband,  see  Husband 

and  Wife.  88  305-313. 
As!iault  and  battery,  see  Assault  and  Battery, 

88  54.  77. 

Assault  with  intent  to  commit  rape,  see  Rape. 

8  10. 

Bribery,  see  Bribery. 

Injuring  or  killing  animals,  see  Animals,  8  45. 
Larceny,  see  Larceny. 

Maintaining  lotteries,  see  Lotteries,  88  20.  21. 
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BemoTal  or  transfer  of  mortgaged  property  by 
mortgagor,  see  Chattel  Mortgages,  {  230. 

ViolatloDB  of  liqpor  laws,  see  Intoxicating  lAq- 
uora,  H  146-167,  198-231. 

Violationa  of  manicipal  regulattoni,  see  Hauld- 
pal  Corporations,  $  642. 

n.  CAPACITT  TO  COmOT  AMB  BE- 
SPONSIBILITT  FOB  OBnCE. 

Capacity  of  infimt  to  form  criminal  intent,  see 
Infaats,  |  66. 

I  68.  It  is  a  good  def«i8e  to  breakiog  and 
entering  a  storehouse  with  intent  to  commit 
petit  larceny  that  accused  was  too  intoxicated 
toform  such  an  intent.— Jenkina  v.  SUte  (Fla.) 
D82> 

V.  VENUE. 

(B)  Clianace  of  Veaae. 

I  134.  In  view  of  a  showing  made  on  a  mo- 
tloD  to  change  the  venue,  baaed  on  hostile  pub- 
lic sentiment,  held,  that  there  was  no  error  in 
denying  it—Howard  v.  State  (Ala.)  954. 

8  133.  The  refusal  of  the  trial  Judge  to  bear 
fti^ument  on  a  motion  for  a  change  of  venue 
Is  not  assignable  as  error.— State  v.  Blount 
(La.)  12. 

TH.  FOBMBB  JEOPABDT. 

As  ground  for  prohibition,  see  Prohibition,  {  3. 

I  178.  Under  Const.  1890,  t  22,  a  nolle  pros- 
equi, entered  after  the  Jury  is  impaneled  and 

Sroof  offered,  is  no  bar  to  a  subsequent  In- 
ictment.— State  r.  Kennedy  (Miss.)  078. 

{  184.  The  discharge  of  the  jury  in  a  capital 
case  for  Illness  of  the  judge  held  a  discharge 
from  necessity,  bo  that  accused  was  not  placed 
in  jeopardy.— State  v.  Varaado  (La.)  661. 

8  197.  An  indictment  of  a  fidnciary,  under 
Code  1906,  S  1436,  for  embezzleioent.  haviuR 
the  effect  of  arraiming  him  on  all  acts  prior 
to  its  finding,  held,  an  acquittal  thereon  was  a 
ba/  to  a  prosecution  for  any  sini^le  act  of  em- 
bezzlement during  the  same  period. — State  v. 
Caston  (Miss.)  560. 

Vm.  PBEUMINABT  COMPUkINT,  AP. 

FIDAVIT,  WABRAITT.  EXAMI- 
BATIOB.  OOBOEITMEBrr,  AND 
SUMKABT  TBIAX^ 

In  prosecution  for  violation  of  liquor  laws,  see 
Intoxicating  Liquors,  g  108. 

f  211.  An  affidavit  for  a  warrant  of  arrest, 
stating  that  affiant  has  "good  reason  to  believe," 
rather  than,  as  required  by  Code  1907,  S  6703, 
"probable  cause  for  believing."  held  insufficient 
to  support  a  conviction. — City  of  Bessemer  v. 
Bidge  (Ala.)  270. 

f  218.  Where  the  warrant  was  returned  to 
the  court  before  which  the  trial  was  bad,  it 
was  not  a  fatal  defect  that  it  was  made  return- 
able to  the  judge.— Camley  v.  State  (Ala.)  362. 

IX.  ABBAIONMEMT  A2n>  PIXA9,  AMD 
HOLLE  PB08EQ17I  OB  DISOOH- 
TIMljAXlCE. 

f  261.  If  there  has  been  no  arraignment,  and 
no  plea  of  guilty  interposed  by  defendant,  it 
would  be  fatal  to  conviction  on  appeal. — How- 
ard f.  State  (Ala.)  954. 

S  261.  Where  the  record  on  appeal  affirma- 
tively shows  accused  was  arraigned,  as  required 
by  Code  1907,  S$  7566.  7840,  it  was  unneces- 
sary to  arraign  him  again  by  reading  the  indict- 
ment to  him  at  the  time  trial  was  begun  and 
havii^  fsBoe  joined  on  his  plea. — Howard  v. 
State  (Ala.)  954. 

t  263.  Capias  issued  on  information  actu- 
alv  lodged  with  criminal  court  clerk  held  not 


illegal  because  no  file  mark  was  placed  upon 
the  information.— Johnson  v.  State  (Fla.)  d*<£9. 

S  261.  According,  to  the  present  prevailing 
practice,  the  arraignment  is  merely  the  calling 
of  accused  to  the  bar  of  the  court  and  reading 
and  explaining  the  indictment ;  its  only  purpose 
being  to  obtain  from  him  his  answer  or  plea 
thereto.— Howard  v.  SUte  (Ala.)  954^ 

8  265.  A  motion  to  quash  an  indictment 
should  be  disposed-  of  before  lequiring  defend- 
ant to  plead  to  the  nwritSL— Allen  r.  State  (Ala.) 

279. 

8  291.  A  plea  of  former  conviction  keJd  prop- 
erly filed  after  the  state's  case  was  cloaedL— 
Wadley  v.  SUta  (Miss.)  494. 

8  392.  Under  Code  1006,  S  1762,  a  plea  of 
former  conviction  of  unlawfully  retailing  liquor 
held  good  as  against  a  demurrer.— Wadley  v. 
State  (Miss.)  494. 

X.  EVIDEKGE. 

Competency  of  witnesses  in  general,  see  Wit- 
nesses, 88  37-.204. 

Credibility,  impeachment,  contradiction,  and 
corroboration  of  witnemes,  see  Witnesses,  88 

818-400. 

Cross-examination  of  witnesses,  see  Witnesses, 
88  287-287. 

Examination  of  witnesses,  see  Witnesses,  88 
230-287. 

In  particvJcr  oriminal  proaeeutiont. 

See  Arson.  8  31 ;  Bui^lary,  gg  31.  35 ;  Forgery, 
I  44;  Gaming,  8  91;  Homicide.  88  15ti-2ri2; 
larceny,  88  45-65;  libel  and  Slander,  i  155; 
Seduction,  8  46. 

Crimes  by  infont,  see  Infants,  I  66k 

Violations  of  liquor  laws,  see  Intozlcatinc  Liq- 
uors, 88  224,  231. 

(A>  Jndfelal    Notice,    PreanmptloBa^  mmA 
B«Ml«u  of  Pwot. 

Burden  of  ^oef  on  application  for  ball,  see 

Bail,  8  40. 

In  prosecution  for  offense  against  liquor  taws, 
see  Intoxicating  Uguors,  8  224. 

Presumptions  as  to  capacity  of  infant,  see  In- 
fanta, §  66. 

8  309.  An  instruction  on  the  presnmptioiu 
as  to  defendant's  character  Acid  properly  zefos- 
ed.— Griffin  v.  State  (Ala.)  962. 

(B)  VwMtm  tm  i«md«  and  Rdevmmt  to 
wmA  R«a  Gestw. 

8  338.  Any  legal  evidence  from  which  the 
jury  may  d^uce  guilt  or  innocence  is  admis- 
sible, if  from  the  other  evidence  its  relevancy 
appearsr-Thompson  v.  State  (Fla.)  507. 

8  355.  Questions  not  limited  to  the  condi- 
tion of  accused  as  to  intoxication,  but  tend- 
ing to  raise  the  immaterial  issue  of  the  n^ 
of  liquor  by  "the  boys,"  held  properly  exdud- 
ed.-^enkios  v.  State  (Fla.)  5S2. 

8  359.  li^vidence  which  does  not  tend  to  con- 
nect a  third  person  with  the  crime  cbaixed  is 
inadmissible  to  show  motive  on  the  part  ox  snch 
pernm.— SUte  t.  Brady  (La.)  806. 

8  364.  On  a  trial  for  murder,  certain  evf- 
deuce  held  admissible  as  a  part  of  the  res  goh 
tse.— Holland  v.  State  (Ala.)  215. 

8  364.  In  a  prosecution  for  breaking  and  en- 
tering with  intent  to  kill,  evidence  that  defend- 
ant called  at  prosecntrix's  house  lost  prevtous 
to  the  time  In  question  Acid  admissibte  as  res 
gest«e.— State  r.  Perry  (La.)  709. 

8  366.  On  a  trial  for  murder,  certain  evi- 
dence Acid  not  a  part  of  the  res  gestte.— Hol- 
land V.  State  (Ala.)  215. 

8  366.  Exclamation  of  a  person  who  had  been 
shot  within  two  minutes  after  the  Bring  and 
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last  prior  to  his  death  held  admiBsible  as  part 
of  the  res  gestw.— Williams  t.  State  (Fla.)  7^. 

i  368.  A  conversation  between  persons  as  to  a 
proposed  purchase  of  liquor  from  defendant,  but 
not  in  his  presence  or  bearing,  held  not  res  gestffi 
of  an  alleged  subseqnent  purchase.— Pace  v. 
State  (Ala.)  S5S. 

(O  OtlMr  Ofl«BBe>t  aaA  Charaet«v  of  A«- 
eiued.. 

Character  of  accused  as  ground  <tf  imiwachment 
as  witness,  see  WitneBsea,  %  337. 

{  360.  Where  three  persons  were  killed  at 
the  same  time  by  the  same  person  or  persons, 
evidence  as  to  the  whole  occurrence  held  ad- 
missible on  a  trial  of  a  charge  of  murder  of  ei- 
tber.— State  v.  Blount  (La.)  12. 

§  360.  In  a  prosecution  for  assault  with  in- 
tent to  rape,  evidence  of  other  assaults  of  ac- 
cased  upon  proaecnting  witness  at  other  times 
and  placea  is  Inadmissible.— State  v.  BIggio 
(La.)  600. 

J  370.  Evidence  of  the  commission  of  another 
onense  than  the  one  charged  is  inadmissible  to 
show  defendant's  guilt,  unless  guilt;  knowledge 
is  an  element.— Coz  v.  State  (Ala.)  398. 

S  372.  On  a  trial  for  abetting  another  in 
defraading  a  bank,  cTidence  tending  to  estab- 
lish a  contijiDed  series  of  frandulent  transac- 
tions of  a  similar  character  between  the  same 
parties  held  admissible.— Charles  t.  State  (Fla.) 
419. 

S  379.  In  a  trial  for  writing  a  defamatory 
letter,  evidence  that  defendant's  character  was 
bad  for  writing  libelous  letters  held  inadmissible 
to  impeach  his  general  reputation.— Coi  t.  State 
(Ala.)  30& 

(D)  Mateiialltr  and  CompeteBor  la  Gem- 
er«l. 

I  884.  The  trial  court  may  exdade  testimony 
deemed  relevant  which  appears  to  be  too  remote. 
—State  T.  Bouvy  (La.)  840. 

f  390.  Accaaed  cannot  testify  as  to  his  an- 
communicated  intentionB.^Pate  t.  State  (Ala.) 
357. 

(B)  Beat  wad  Seefntdftir  Md  Demonsfrm- 
tlve  Sivldaiiee. 

I  398.  Where  it  i^  sought  to  prove  that  a 
written  order  for  the  payment  of  money  was 
made,  parol  evidence  held  admissible.— Camp  v. 
State  (E7a.)  S37. 

<S*)  AdmlMloni,  Declantlons,  and  He*r- 
■ar. 

Oying  declarations,  see  Homicide,  |$  203-218. 

ft  413.  Accofled  cannot  show  self-serving  acts 
before  or  subsequent  to  the  crime.— Jenkins  v. 
State  (Fla.)  582. 

{  413.  Declarations  of  accused  are  admissi- 
ble in  his  favor,  only  where  a  part  of  the  res 
gestse.— State  v.  Blount  (La.)  12. 

f  414.  Where  the  state  introduces  evidence 
of  defendant's  statements  Just  before  the  killing, 
defendant  is  entitled  to  the  whole  conversation.— 
Holland  v.  State  (Ala.)  215. 

H  410,  420.  In  a  prosecution  for  abandon- 
ment, adultery  of  the  wife  cannot  be  proved  by 
hearsay  testimony  or  rumors.— Camley  v.  State 
(Ala.)  362. 

§§  419,  420.  A  qaestton  to  a  witness  held  to 
call  for  purel;  hearsay  evldence.—Howaid  t. 

State  (Ala.) 

8  421.  The  insanity  of  a  perGon  cannot  be 
proved  by  reputation  in  the  family  or  general 
leputation.— State  v.  Charles  (La.)  699. 
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(O)  Aeta  and  DeolaraUona  of  Coaavlratora 
aad  OodefcadaKta. 

I  424.  Even  though  there  was  evidoice  that 
accused  and  his  brother-in-law  were  practicing . 
shooting  the  day  before  tlie  killing,  so  as-  to 
tend  to  Bbow  premeditation  and  a  conspiracy 
to  kill  decedent,  evidence  that  after  the  killlug 
the  brother-in-law  fled  from  the  place  of  the 
killing  was  not  admissible  against  accused.— 
liowman  v.  State  (Ala.)  43. 

(H)  DoeuHaatavr  BTldeaee  aad  Bzelnaloa 
of  Parol  ETideaeo  Theveby. 

f  432.  Where  a  written  instrument  is  rel- 
evant evidence,  the  name  by  which  it  is  called 
held  Immaterial.— Telfair  v.  State  (Fla.)  573. 

(I)  0»tM<oa  BrtdOBoe. 

I  448.  Witnesa'  answer  held  to  give  enough 
facts  to  relieve  it  from  the  objection  of  being 
merely  his  opinion. — Copeland  v.  State  (Fla.) 
621. 

8  452.  Opinion  of  a  nonexpert  as  to  the  in- 
sanity of  accused,  based  on  hia  knowledge  of 
accused  for  60  years.  Acid  not  objectionable  for 
remoteness.— Bacot  v.  State  (Mias.)  500. 

8  470.  Physician,  though  stating  be  had  not 
had  any  personal  experience  with  case  of 
strychnine  poisoning,  held  properly  allowed  to 
give  certain  expert  evidence.— Copeland  v.  State 
(Fla.)  621. 

8  479.  One  may  be  qualified  by  study  with- 
out practice,  or  by  practice  without  study,  to 
give  an  opinion  on  a  medical  question.— Cope- 
land V.  State  (Fla.)  621. 

8  491.  In  a  trial  for  writing  a  defamatory 
letter,  other  letters  claimed  to  have  been  written 
by  defendant  held  inadmissible  for  the  purposes 
of  a  comparison  of  the  handwriting,— Cox  T. 

State  (Ala.)  398. 

(J)  TeatlmoBT'  of  Aeeomvllcea  and  Code- 
fendanta. 

Corroboration  of  testimony  of  female  in  prose- 
cution for  seduction,  see  Sednction,  8  46. 

8  511.  Evidence  of  a  witness  held  sufficient 
corroboration  of  an  accomplice  to  sustain  a  cbn- 
viction.  under  Code  1007,  8  7807.— McDanieis  r. 
SUte  (Ala.)  324. 

OLi)  Bvldence  at  PrellmlaarT'  Bumlnatlon 
or  at  Formei*  Trial. 

8  543.  Though,  pending  appeal  from  a  police 
court  to  the  circuit  court,  a'witness  haa  remov- 
ed from  the  state,  held,  his  testimony  againnt 
defendant  in  the  former  court  may  not  be  used 
on  the  trial  In  the  latter '  court.- Holifield  v. 
City  of  Laurel  (Mias.)  488. 

(H)  WeivU  and  Snfleienor* 

Credibility,  impeachment,  corroboration,  and 
contradiction  of  vrltnesses,  see  Witnesses,  81 
318-406. 

In  particular  criminal  proaecutiont. 

See  Burglary,  8  42;  Forgery.  S  44;  Homicide, 
250,  252;  Lartwny,  SS  58,  65;  Seduction, 
8  46. 

S  561.  That  one  juror  has  a  reasonable  doubt 
does  not  require  an  acquittal.— Pliilliiw  v.  State 
(Ala.)  326. 

XI.  TDCE  OF  TBIAI.  AlTll  OOHTZK- 
UANOE. 

8  575.  Acts  1886-87,  p.  183,  held  not  to 
prevent  the  trial  of  a  criminal  case  during  the 
first  week  of  the  term.— Griffin  t.  State  {AIbl) 
962. 

8  589,  The  fact  that  a  decision  of  the  trial 
court  that  an  affidavit  alleging  a  violation  of  a 
criminal  statute  charged  an  offense  thereunder 
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waa  error  woald  be  qo  ground  for  staring  pro- 
ceediugfl  in  Bubaeqnent  prosecutions  under  the 
statute  pending  an  appeal  in  the  first  case ; 
the  proper  remedy  being  by  apjpeaL— State  v. 
Rose  (La.)  520:  In  re  Rose.  Id. 

9  589.  An  accused,  pending  his  appeal  from 
a  conviction  of  violating  a  statute,  is  not  en- 
titled to  a  stay  of  proceeding  against  bim  up- 
ou  other  charges  for  violations  of  the  same 
statute.— State  v.  Rose  (La.)  S20;  In  re  Rose, 
Id. 

{  504.  Denial  of  an  appllcaticKi  for  continu- 
ance on  the  ground  of  an  absent  witness,  though 
the  witness  was  then  beyond  the  jurisdiction 
of  the  court,  held  error.— Cade  v.  State  (Miss.) 
554. 

(  595.  A  continuance  was  properly  denied 
when  asked  for  the  purpose  of  producing  certain 
boolcs  which  bad  no  bearing  upon  the  issue  in- 
volved.—SUte  V.  Smith  (La.)  842. 

%  606.  The  refusal  to  grant  a  continuance 
on  the  ground  of  the  absence  of  a  witness  held 
enoneouB.— Anderson  t.  State  (Miss.)  554. 

I  603.  To  obtain  a  continuance,  a  motion  for 
the  same  must  be  made  in  due  form,  and  sup- 
ported by  an  affidavit.— State  v.  Smith  (La.)  842. 

§  615.  In  a  trial  for  rape,  the  setting  aside 
of  an  order  of  continuance  held  error.— Camp- 
tell  V.  State  (Miss.)  490. 

Xn.  TKIAIk 

Competency  of  and  challenge  to  jurors,  see  Jury, 

IS  00-110. 
Impaneling  jury,  see  Jury,  |  140. 
Summoning,  attendance,  discharge,  and  compeo- 

aation  of  Jorors,  see  Jury,  §9  iiOSUL 

In  particular  crimwMl  proMeoutioHS. 
See  Burglary,  S  45;    Homicide,  IS  269-814; 
Larceny,  9  77. 

(A)  PrellmlBftTT'  Proeecdlnss. 

Effect  of  insanity  of  Jarar  pending  proMcntion, 
see  Jury,  I  149. 

9  625.  Arraignment  of  accused  and  setting 
case  for  trial  will  not  be  set  aside,  where  com- 
mission to  determine  sanity  subseQuently  re- 
ported that  accused  waa  not  insane.— State  v. 
Charles  (La.)  COO. 

9  625.  Where  plea  of  present  insanity  is 
made,  the  judge  may  appoint  commission  of  ex- 
perts, or  refer  the  issue  to  a  jury. — State  v. 
Charles  (La.)  009. 

9  627.  Service  of  a  copy  of  a  special  venire 
on  defendant  on  Saturday  and  a  copy  of  the 
indictment  on  Sunday  held  siiffioieiit,  under  Code 
1907.  9  7840:  the  trial  being  set  for  the  suc- 
ceeding Tuesday.— Roberson  v.  State  (Ala.)  345. 

(B)  ConrM  «ad  Conduct  of  Trial  Is  Gen- 
eral. 

Validity  of  information  filed  by  attorney  ap- 
pointed to  act  inntend  of  district  attorney,  see 
Indictment  and  Information,  9  30. 

9  030.  The  absence  of  accuspd,  on  trial  for 
murder,  during  a  part  of  the  time  of  the  im- 
paneling of  the  jury,  held  fatal  error.— War- 
field  V.  State  (Miss.)  501. 

S  030.  Absence  of  accused  from  the  courtroom 
during  the  examination  of  a  witness  for  the  state 
hrld  fatal  error. — McLendon  t.  State  (Miss.) 

mi. 

S  030.  A  judge,  under  section  2  of  Act  Xo. 
35,  p.  3.">,  of  1S77,  and  Act  No.  74,  p.  113.  of  ISStJ, 
held  not  authorized  to  recuse  the  district  at- 
torney in  a  prosecution  because  the  attorney 
did  not  believe  that  any  law  had  been  violated. 
—State  V.  Boasberg  (T^a.)  102. 


9  649.  Under  the  facts,  held,  a  poBtponement 
should  have  been  granted  in  a  murder  cmae. — 
Casey  v.  State  (Miss.)  07& 

9  657.  fffid  improper  as  a  penalty  for  con- 
tempt of  court  by  coaiuel  pending  a  trial  to 
deprive  defendant  of  hla  services  by  anspend- 
ing  him,  and  proper  practice  atatea.— Cliarlea 
V.  State  (Fla.)  410. 

9  658.  Arrest  of  witnesses  for  perjnry  held 
not  ground  for  a  new  trial,  where  not  made  in 
the  ]ai7'8  presence  and  other  witnesses  were 
not  aware  thereof.- State  v.  Wllliama  (La.)  711. 

<C)  Reception  of  Bvldence. 

Examination  of  witnesses,  see  Witness^  {i 
236-287. 

I  666.  The  state  is  not  bound  to  examine  a 
witness  in  whom  it  has  lost  confidence,  though 
snbpcenaed  by  it.— State  v.  Brady  (Ia.)  806. 

9  670.  Testimony  whose  relevancy  Is  not 
shown  held  properly  excluded.— Logan  t.  State 

(Fla.)  536. 

9  680.  The  order  and  method  of  submission 
of  evidence  is  within  the  discretion  of  tlie  pre- 
siding judge. — Charies  v.  State  (Fla.)  410. 

9  683.  The  purpose  of  rebuttal  testimony  is 
to  disprove  and  discredit  evidence  adduced  in 
behalf  of  accaaed.— Stete  v.  Blount  (La.)  12. 

9  683.  The  allowance  of  evidence  in  rebntui 
is  left  largely  to  the  discretion  of  the  trial 
judge.— State  v.  Blount  (La.)  12. 

(D)  Objectlona    to    Evidence,    Motions  to 
Strike  Ontr  and  Exeeptloaa. 

9  603.  Objections  to  evidence  must  be  made 
when  it  is  offered,  and  an  objection  to  a  ques- 
tion after  It  had  been  answered  cornea  too  late- 
Williams  V.  State  (FU.)  749. 

6  095.  An  objection  to  erid«ice  as  irrelevant 
is  the  weakest  of  all  objections.-^tate  t.  Labry 

(La.)  700. 

9  605.  The  prosecuting  officer's  failore  to 
state  the  grounds  of  objection  to  testimony  and 
the  judge's  failure  to  state  fully  his  reasons  for 
excluding  it,  in  the  absence  of  objection,  held 
not  error.— State  v.  Bouvy  (La.)  849. 

9  606.  Evidence  impeaching  a  witness  will 
not  be  stricken,  because  its  probative  fon-e 
has  beea  weakened  on  cross-examination.— Clin- 
ton V.  State  (Fla.)  580. 

(B»  Arvnateata  md  Condnet  of  Connsel. 

I  706.  That  witnesses  were  told  that  the  dis- 
trict attorney  had  said  he  would  prosecute  for 
perjuiT  if  they  did  not  tell  the  truth,  held  not 
ground  to  set  aside  a  conviction.— State  v.  Wil- 
liams (La.)  711. 

9  719.  Argument  of  counsel  held  grotmd  for 
reversal.— State  v.  Riggio  (La.)  "600. 

9  720.  Argument  of  counsel  that  the  dyins 
declaration  tended  to  show  motive  of  the  rrim* 
is  not  ground  for  reversal,  unless  it  was  ouisiil*' 
of  all  reasonable  bounds.— State  T.  Brady  (La.) 
800. 

9  T20.  Statement  by  prosecuting  attorney  in 
his  argument  that  the  reason  he  had  not  called  a 

certain  witness  8ubp<enaed  for  the  prosecution 
was  becauRe  he  waa  going  to  tie  is  not  ground 
for  reversal.- State  v.  Brady  (La.)  800. 

9  721.  Argument  of  district  attorney  hrli 
not  a  reference  to  failure  of  accused  to  testify,  in 
violation  of  Act  Xo.  20,  p.  39,  of  1880.— Stat^ 
v.  Williams  (La.)  QiS.  ^ 

9  721.  A  remark  of  the  district  attorney  to 
argument  held  reversible  error,  as  a  comment 
on  accused's  failure  to  testify.— Harris  v.  State 
(Miss.)  626. 

9  72H^.  The  Query  of  the  state's  attorney. 
In  his  argument  in  a  prosecution  fbr  murder. 
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ness  uamedt  vaa  erroDeoas.— Hutcherstm  t. 
State  (Ala.)  1027. 

{  723.  In  a  prosecution  for  breaking  and  en- 
tering with  intent  to  kill,  remarks  of  the  dis- 
trict attorney  in  bla  cloBing  argument  held  prej- 
adieial  error.— State  v.  Perry  (La.)  799. 

I  723.  Remarks  of  aaaistant  district  attorney 
on  examination  of  jaiy  held  not  ground  for  re- 
vena].— State  t.,  Brady  (La.)  806. 

i  723.  Remarks  of  the  district  attorn^,  in 
the  prosecution  of  a  netiro  for  shooting  a  white 
man  with  intent  to  kill.  Arid  appeals  to  race 
prejudice,  and  revenible  error.^Harrl8  t.  State 

(.Miss.)  U2G. 

I  724.  Act  of  the  district  attorney,  In  a  proa- 
ecution  for  assault  with  intent  to  rape,  In  re- 
ferring to  accused  and  his  son  as  "thette 
bnitea."  is  not  necessarily  groand  for  reversal. 
—State  T.  Riggio  (La.)  600. 

S  730.  Remarks  of  prosecuting  attorney  by 
way  of  ailment  or  in  reply  to  attorney  for 
defendant  held  not  ground  f<>r  reversai. — State  v. 
Satcber  (La.)  835. 

(P>  ProTlBe*  of  Court  and  Jury  tm  Gcm- 

In  prosecution  for  burglaiTt  lee  Bnrglary,  $  4.'>. 
In  prosecution  for  homicide,  see  Homicide,  §i 

S  733.  Where  the  evidence  justified  the  re- 
fusal of  affirmative  charges  for  accused  as  to 
both  counts  of  the  indictment,  the  refusal  to  give 
the  affirmative  charge  aa  to  one  count  held  not 
erroneoun,  because  such  a  charge  was  given  as 
to  the  other  count.~-\Vebb  v.  State  (Ala.)  356. 

S  7')^^.  Remarks  of  judge  in  hts  chane  keld 
not  erroneous  as  a  comment  on  the  evidence. — 
SUte  V.  Smith  (La.)  ^2. 

i  750.  It  Is  proper  to  refuse  an  Instruction 
which  asserts  that  there  is  evidence  of  certain 
facta.~Griffin  v.  State  (Ala.)'0C2. 

S  701.  A  charge  assuming  as  a  fact  that  the 
accused  carried  a  pistol  for  defensive  purposea 
la  properly  refused.— Williams  r.  State  O^la.) 
&!>. 

S  761.  Request  to  charge  that  certain  facts 
might  be  lodied  to,  to  show  prosecutor's  biased 
feelings  in  testifying  against  defendant,  hrld 
properly  refused,— Phillips  v.  State  (Ala.)  320. 

§§  703,  764.  A  requested  charge,  which  re- 
quired the  court  to  charge,  as  matter  of  law, 
that  there  was  no  corroborative  evidence  as  to 
an  accomplice's  testimony,  as  required  by  law, 
was  for  this  reason  properly  refused^Howard 
V.  State  (Ala.)  951. 

<0>  neeesaltrr  Reqniiilte*,  and  Snfllelcncr 
of  InNtrnctlona. 

In  prosecution  for  homicide,  see  Homicide,  §S 
28<;-300. 

Tn  prosecution  for  larceny,  see  Larceny,  S  77. 
Mandamus  to  compel  filing  of  written  instruc- 
tions, see  Mandamus,  {  16. 

ft  778.  On  a  trial  for  larceny,  no  error  held 
committed  iq  refusing  to  chaive  as  requested 
by  defendant. — Bass  v.  State  (Flo.)  531. 

ft  780.  Where  defendant's  conviction  depend- 
ed on  W.'s  corroboration  of  the  evidence  of  an 
accomplice,  a  request  to  charge  that,  if  W.'s  tes- 
timony was  not  believed,  defendant  could  not  be 
convicted,  should  have  been  given.— McDanlels  t. 
State  (Ala.).  324. 

8  782.  An  instruction  as  to  the  weight  to 
be  given  to  evidence  of  nonexperts  as  to  the 
insanity  of  accused  keld  objectionable,  as  with- 
drawing from  the  Jury  the  consideration  of  the 
nonexpert's   opinion.- Bacot   v.   State  (Miss.) 


a  witness  and  defendant's  guilt  was  not  depend- 
ent upon  hia  testimony,  certain  requested  charge 
held  properly  refused.— Phillips  v.  State  (.\la.) 
104. 

ft  785.  In  a  prosecution  for  the  illegfll  sale 
of  whisky,  an  instruction  as  to  the  credibility 
of  witnesses  should  have  been  ^ven  at  the  re- 
quest of  defendant— Turner  v.  State  (Miss.) 
629. 

8  789.  A  requested  instruction,  predicating 
acquittal  on  a  mere  belief  by  the  Jury  of  a  rea- 
sonable doubt,  was  properly  refused.- Hill  v. 
State  (Ala.)  41. 

ft  780.  A  charge  as  to  reasonable  doubt  held 
properiy  refused.— Williams  v.  State  (Ala.)  59. 

8  780.  Requested  charge  as  to  reasonable 
doubt  held  properly  refused.— Phillips  v.  State 
(Ala.)  194. 

ft  780.  An  Instruction  In  a  criminal  case  held 
properly  refused,  because  It  failed  to  hypothe- 
size materiality  of  the  evidence  referred  to.— 
Webb  v.  State  (Ala.)  356. 

8  789.  An  instruction  fn  ft  crimfrni  case  on 
the  subject  of  reasonaUe  doubt  held  properly 
refused,  because  misleading.— Webb  v.  State 
(Ala.)  356. 

ft  780.  An  instruction  that  it  is  the  jurj-'s 
duty  to  accept  the  theory  of  the  case  favorable 
to  defendant  held  propeily  refused.- Ruuncls  v. 
State  (Miss.)  409. 

ft  796.  An  instruction  in  a  criminal  case 
held  properly  refused,  because  of  the  use  of  the 
word  "must."  instead  of  the  word  "may." — Webb 
V.  State  (Ala.)  350. 

ft  798.  A  charge  requiring  an  acquittal  if 
any  one  juror  had  a  reasonable  doubt  of  guilt 
hM  bad.-Howard  T.  State  (Ala.)  051. 

8  700.  A  party  cannot  require  the  court  to 
avoid  the  effect  of  erroneous  argument  of  coun- 
sel by  giving  charges  refuting  it.— Hill  v.  State 
(Ala).  41. 

ft  807.  A  request  to  charge  held  properly  re- 
fused as  argumentative.— Phillips  v.  State  (Ala.) 
326;  Roberson  v.  Same  (Ala.)  345:  GHIBn  v. 
Same  (Ala.)  062;  Basa  v.  Same  (Fla.)  581. 

ft  807.  Requested  charge  on  criminal  trial 
held  properly  refused  as  argumentative  and  mis- 
leading.—Phillips  V.  State  (Ala.)  194. 

ft  809.  Requested  charge  on  criminal  trial 
held  properly  refused  as  argumentative  and 
misleading.— Phillips  v.  State  (Ala.)  194. 

ft  809.  Requested  charge  held  properly  re- 
fused, where  confusing  and  involved. — Bass  v. 
State  (Fla.)  531. 

I  811.  It  la  proper  to  refuse  an  instruction 
which  gives  undue  prominence  to  certain  facta 
or  phases  of  the  evidence. — Griffin     State  (Ala.) 

902. 

ft  S1.3.  In  a  prosecution  for  false  pretenses,  a 
reiiuest  to  charge  held  properly  refused  as  ab- 
stract.—Cook  V.  Stote  (Ala.)  319. 

8  814.  A  request  to  charge,  not  supported  by 
any  evidence.  Is  properly  refused,— Phillips  v. 
State  (Ala.)  326. 

i  814.  Request  to  charge,  on  triol  for  ut- 
tering a  foiled  instrument,  Held  properly  re- 
fused, as  not  within  the  issue.— Telfair  v.  State 
(Fla.)  573. 

8  814.  ^Vhere  information  states  that  a  bet- 
ter description  of  the  stolen  property  is  un- 
known, accused  cannot  be  acquitted  because  the 
solicitor  could  easily  have  known  a  better  de- 
scription .—Enson  v.  State  (Fla.)  048. 

-  8  A  cbar^,  in  a  homicide  case,  assert- 

ing defendant's  right  to  acquittal  on  failure  of 
the  prosecution  to  prove  his  guilt,  held  mislead- 
ing,—Williams  T.  State  (Ala.)  50. 
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{  815.  A  charge  anertlng  defendant'*  right 
to  an  acquittal  on  £ftilnre  to  prove  bis  xnilt  a» 
chained,  the  Indictment  charging  murder  and 
the  evidence  justifying  a  conviction  of  man- 
alaughter,  i«  misteading.— Williams  t.  State 
(Ala.)  5». 

S  815.  In  a  prosecntion  for  murder,  in  which 
the  state  relied  on  the  corroborated  testimony 
of  an  accomplice,  held,  that  there  was  no  error 
in  refuaing  charges  predicating  an  acquittal  on 
a  reasonable  doubt  as  to  whether  accaaed  and 
others  conspired  to  kill  deceased  on  a  certain 
night  at  the  bouse  of  one  of  the  conspirators. — 
Howard  t.  State  (Ala.)  954. 

S  S21.  A  request  to  charge  held  properly  re- 
fused as  unintelligible.— Phillips  v.  State  (Ala.) 
326. 

S  822.  A  charge  must  be  taken  as  a  whole, 
and  its  prejudicial  effect  determined  from  that 
standpoint.— State  v.  Blount  (La.)  12. 

S  823.  Chatge  that  burden  was  on  defend- 
ant to  raise  a  reasonable  doubt  as  to  whether 
he  knew  what  he  was  doing,  and  whether  it 
was  right  or  wrong,  held  not  reversible  error, 
in  view  of  another  portion  of  the  chaise. — 
Johnson  t.  State  (Fla!)  529. 

(H)  Redaesta    far  In«tractloii«t 

8  825.  A  general  objection  to  a  charge  on  the 
subject  of  insanity,  accompanied  by  no  request 
for  speda]  Instmction,  Is  unaTalling.— State  v. 
Charles  (La.)  099. 

I  829.  Requested  instruction  held  properly 
refused,  where  covered  by  other  ioBtnictions. — 
Lowman  v.  State  (Ala.)  43;  Williams  v.  State 
(Ala.)  59;  Bass  v.  State  (Fla.)  5:il ;  Cox  v. 
State  (Fla.)  S75;  Anglin  v.  State  (Miss.)  492; 
Buunelfl  T.  State  (Miss.)  499. 

{  830.  In  a  prosecution  for  murder  held,  that 
a  requested  charge  as  to  corroborative  evidence 
of  an  accomplice  was  not  a  correct  statement 
in  its  entirety. — Howard  v.  State  (Ala.)  954. 

§  830.  A '  request  to  charge  a  hypothetical 
statement  of  facts  on  which  no  proposition  of 
law  was  predicated  was  properly  refused.— 
State  T.  Bbnnt  (La.)  12. 

(I)  ObieetloB*  to  InatnietloaB  or  Refual 
Thereof,  and  Bxeeptlona. 

I  844.  Where  two  distinct  propositions  in  a 
charge  are  excepted  to  as  a  whole,  the  excep- 
tion must  fail,  if  either  is  correct. — Bass  v. 
State  (Fla.)  531. 

§  844.  An  assignment  en  masse  on  a  refusal 
to  give  instructions  containing  separate  propo- 
sitions cannot  be  considered,  further  than  to 
ascertain  If  any  oue  of  the  Instructions  was 
property  rejected.— Telfair  v.  State  (Fla.)  573. 

<J)  CuMtody,  Condnct,  sad  DellberotloKs 
of  Jury. 

IS  858.  It  is  not  improper  for  the  jury  to 
take  with  them  into  their  consultation  room 
the  written  charge  of  the  court.— State  v.  Rig- 
gio  (La.)  600, 

(K)  Verdict. 

Id  prosecution  for  homicide,  see  Homicide,  IS 
312^  314. 

I  881.  A  verdict,  not  sufficiently  certain  to 
show  what  the  jury  intended,  is  fatally  defect- 
ive.—Bunch  V.  State  (Fla.)  534. 

I  893.  When  the  jury's  intention  can  be  as- 
certained, such  effect  should  be  given  to  its 
findings  as  confonns  thereto.— Bunch  t.  State 
(Fla.)  534. 

Xin.  MOTIOKS  FOB  NEW  TKIAL 
AND  IN  ARREST. 

I  912^  Amendment  of  information,  pending 
trial,  without  objection,  held  not  ground  for 
new  trial.— State  v.  Behler  (La.) 


i  921.  A  new  trial  will  not  be  granted  be- 
cause the  court  permitted  further  testimony  to 
be  Introduced  after  both  sides  had  closed  and 
argument  commenced,  unless  pr«jndlc«  is 
shown.— Charles  v.  State  (Fla.)  419. 

S  923.  Overruling  motion  for  new  trial  be- 
cause of  incompetency  of  juror  held  error,  and 
case  remanded  for  rehearing  on  such  motion.— 
State  T.  Latham  (La.)  780. 

I  938.  Bold  error  not  to  grant  a  new  trial 
for  newly  discovered  evidence,  which  would  im- 
peach the  state's  principal  witness,  whose  tes- 
timony was  sharply  contradicted,  and  corrob- 
orate accused's  witnesses. — Watson  t.  State 
(Miss.)  627. 

i  930.  Motion  for  new  trial  for  newly  dis- 
covered evidence  held  properly  overruled  for 
failure  to  show  diligence.— Knson  t.  Stata  (Fla.) 

948- 

S  951,  The  right  of  a  defendant  in  a  crimi- 
nal case  to  move  for  a  new  trial  held  not  for- 
feited by  the  fact  that  sentence  tiad  been  pro- 
noaaced  prior  to  the  making  of  the  moti<m.— 
Tillman  v.  State  (Fla.)  675. 

{  956.  Applications  for  new  trial  for  newly 
discovered  evidence  should  be  supported  by  af- 
fidavits setting  up  the  facts.— Thompson  v. 
State  (Fla.)  507. 

S  957.  A  juryman,  who  testified  on  his  voir 
dire  that  be  was  a  resident  of  the  parish  where 
the  case  was  tried,  cannot  be  called  on  to  im- 
peach the  verdict  by  testifying  that  he  was  not 
a  resident.- State  v.^abry  (La.)  700. 

S  957.  Jurors  cannot  be  heard  to  impeach 
their  verdict.— State  v.  Williams  (La.)  711. 

§  958.  A  motion  for  new  trial  for  newly 
discovered  evidence  will  be  denied,  where  It  has 
no  other  support  than  the  affidavit  of  defend- 
ant.—Posey  V.  State  (Fla.)  530. 

g  958.  Denial  of  motion  for  newly  discover- 
ed evidence,-  where  aifidavits  of  proposed  wit- 
nesses are  not  produced,  will  not  be  reviewed, 

— rosey  V.  State  (Fla.)  530. 

S  970.  Under  Gen.  St.  1906.  !  3962,  an  In- 
formation for  assault  with  intent  to  commit 
murder  Aeld  sufficient  as  against  a  motion  in  ar- 
rest—Gray T.  State  (Fla.)  53a 

§  970.  Jud^ent  on  information  for  shoot- 
ing into  a  railroad  car  will  be  arrested,  where 
information  fails  to  allege  that  the  car  was  be- 
ing used  or  occupied  by  any  person  or  persons: 
—Thomas  T.  State  (Fla.)  KM. 

§  970.  An  objection  that  the  grand  jnrr  were 
not  sworn  held,  under  Code  1906,  Sf  1413.  1426, 
1427.  waived,  where  not  raised,  until  a  motion 
to  -arrest  the  Judgment.— Hays  t.  State  (Miss) 

557. 

XZT.  JITDOBCENT,  SENTENCE,  AND 
FINAL  COaOIITBIENT. 

Review  <m  habeas  corpus,  see  Habeas  Corpus,  | 

22. 

S  977.  Where  tfae  indictment  is  void,  the 
judgment  in  a  criminal  case  is  also  void. — Ste- 
phens V.  State  (Ala.)  42. 

I  093.  The  trial  judge  in  a  criminal  case  may 
modify  the  sentence  imposed  on  defendant  dur- 
ing the  same  term  of  court  and  before  defend- 
ant has  begun  to  serve  his  term.— Tillman  v. 
State  (Fla.)  675. 

g  995.  A  judgment  of  conviction  Aeld  In  sab- 
Btantial  compliance  with  Code  1907,  {  6720l— 
State  V.  Jeter  (Ala.)  330. 

3  996.  A  judgment  may  be  amended  at  a 
subsequent  term  nunc  pro  tunc,  even  pending  an 
appeal  therefrom,  and  an  amendment  will  be 
considered  as  curative  of  defecte  In  the  record 
as  it  originally  appeared  in  the  Supreme  Court. 
—Phillips  V.  State  (Ala.)  194. 
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f  980.  A  JndKm«nt  cntvy  may  be  unended 
nane  pro  tone  nom  entrici  on  the  docket,  as 
gnail  Tocoxd  eTidence.r-PhUllps  y.  State  (Ala.) 
194. 

XV.  APPEAL  AND  ERROB,  AMD 
GEBTIOIIABI. 

Handamiif  to  compel  briiigiiig  matten  into  lec- 

oxtf.  see  Mandamus,  |  16. 
MaDdamus  to  review  nonaroeaJable  ordera,  see 

Mandamiis,  S  ^1- 
Bemedy  bj  appeal  or  writ  of  error  as  affecting 

right  to  haoeaa  corpus,  see  Habeas  Corpus, 

%  4. 

Bevlew  in  proaecatlon  for  violations  of  munic- 
ipal ordinaneeSf  see  Hnnldpal  Corporations, 
r642. 

<A)  Form  of  Rcmedrf  Jorlsdletton,  and 

Constitatituial  qnestlons  as  ground  of  appellate 
jnrisdictioii,  see  Conrts,  i  224. 

I  1019.  Tn  mlademeaDor  cases  under  Const 
1^)8,  art.  85,  the  Supreme  Court  has  no  appel- 
late jurisdiction  unless  a  fine  exceeding  six 
months  lias  been  imposed,  or  an  ordinance  or 
law  has  been  declared  under  the  Constitution.— 
State  V.  Gillan  <La.)  84». 

8  102a  Appellate  jurisdiction  of  Supreme 
Court  in  criminal  casesf  under  Const.  1898,  art. 
85,  defined.— State  t.  Price  (La.)  017. 

fi  1020.  Costs  follow  sentence,  but  are  no 
part  of  the'  "fine  actually  imposed."  within 
Const,  art  85.— State  t.  Price  (La.)  794. 

S  1020.  The  word  "fine"  ordinarily  means  a 
pecuniary  penalty,  and  has  such  meaning  in 
Const,  art.  85.  and  hence  the  forfeiture  mr- 
susnt  to  section  7  of  the  Gay-Shattuck  law  (Act 
No.  176,  p.  239,  of  1908)  imposed  in  addition  to 
the  fine  prescribed  by  section  6,  for  Its  violation 
forms  no  part  of  such  fine,  the  amount  of  which 
determines  jurisdiction  of  an  appeal.— State  v. 
Price  (La.) 

S  1020.  The  Supreme  Conrt  is  without  juris- 
diction under  Const,  art  85,  of  an  appeal  from 
an  adverse  jud^ent  on  a  motion  to  set  aside 
the  forfeiture  of  an  appearance  bond  of  $1,000, 
in  a  prosecution  where  the  offense  is  not  punish- 
able with  death  or  imprisonment  at  hard  labor, 
and  no  penalty  has  oeen  actually  imposed.— 
State  V.  Shoots  (La.)  842. 

I  1020.  A  judgment  denying  an  application 
to  discharge  certain  judgments  on  appearance 
bonds  for  larceny  held  not  appealable,  if  regard- 
ed as  a  criminal  proceeding,  under  Const,  art. 
85.~State  ex  rel.  Hinds  v.  Leonard  (La.)  854. 

S  1023.  Nonsupport  by  a  hasband.  in  viola- 
tion of  Acts  1902,  p.  42,  No.  34,  held  a  crim- 
inal offense,  so  that  a  judgment  finding  him 
guilty,  and  requiring  him  to  pay  a  specified 
snm  weekly,  was  uot  a  final,  appealable  judg- 
ment.—Sute  ▼.  Gersdorf  (La.)  528. 

(B)  PrescBtatlOB  BBd  ReserratloB  In  I<ovr- 
er  Court  of  GrouBds  of  Review. 

I  1028.  The  validity  of  legislation  which  af- 
fects the  practice  of  the  lower  court  or  compen- 
sation of  its  officers  cannot  be  raised  for  the 
first  time  in  the  appellate  court— BushtOD  v. 
sute  (Fla.)  480. 

t  1036.  Where  defendant  in  a  criminal  case 
fails  to  object  in  the  lower  court  to  the  author- 
ity or  JurtodictioQ  of  the  judge  called  from  an- 
other countv  to  preside  over  the  trial,  be  can- 
not raise  the  question  on  appeal.— Tillman  t. 
sute  (Fla.)  OTK 

fi  1037.  Objection,  urged  for  the  first  time  on 
motion  for  a  new  trial,  to  the  remarks  of  dis- 
trict attorney,  held  not  in  time.— State  v.  Wil- 
liams (La.)  711. 


I  106S.  Complaint  as  to  a^umoit  of  prose- 
cuting attorney  will  not  be  revievred,  where  no 
proper  bill  exceptions  was  taken.— State  v. 
WaBhington  (La.)  660. 

1  1066.  Error,  in  that  the  court,  upon  re- 
fusal of  a  requested  instruction,  did  not  "de- 
clare in  writing  to  the  jury  his  ruling  thereon," 
in  compliance  with  Qea.  St  1906,  |  1498,  held 
waived  by  failure  to  reserve  an  exception  there- 
to before  verdict— Weaver  v.  State  (Fla.)  539. 

(C)  PfooeoJtoga  for  Tntnafev  ot  Oavae/ 

aad  BUIoot  Theroof. 

$  1083.  If  the  same  legal  questions  happen 
to  be  involved  in  several  separate  cases  against 
the  same  accused,  pendency  of  an  appeal  in 
one  of  the  caaa  does  not  deprive  the  trial  conrt 
of  jurisdiction  of  the  other  cases.- State  v. 
Rose  (La.)  520 ;  In  re  Rose,  Id. 

(D)  Record  aad  Procoedlasa  Not  ta  Rec- 

ord. 

!  1088.  An  arraignment  and  plea  must  be 
shown  the  record  proper  on  appeal,  and  not 
by  the  bill  of  exceptions ;  and  hence,  if  recitals 
of  the  record  proper  and  of  a  bill  differ  as  to 
this  matter,  the  recitals  of  the  record  proper 
must  control.— Howard  v.  State  (Ala.)  954. 

I  1090.  Where  all  the  pleadings  and  evidence 
are  in  the  transcript,  a  formal  bill  of  exceptions 
is  not  necessary  for  review  of  a  ruling  below  on 
a  motion  to  recuse  the  district  judge. — State  v. 

Perkins  (La.)  805. 

S  1001,  An  assignment  upon  the  overruling 
of  an  objection  to  a  question  as  to  a  letter  must 
fail,  when  it  is  not  shown  that  accused  was 
thereby  prejudiced,  and  the  letter  is  not  in  the 
bill  of  exceptions.— Bass  v.  State  (Fla.)  531. 

f  1001.  A  bill  of  exceptions  to  the  overrul- 
ing of  a  motion  for  new  trial,  dealing  entirely 
with  the  enfficiency  of  the  evidence,  presents 
nothing  for  review.- State  v.  Lawrence  (La.) 
406. 

8  1091.  A  bill  of  exceptions,  coveriug  a  gen- 
eral exception  to  the  charge  as  a  whole,  with 
no  assignment  of  groonds,  la  inauffident.— 
State  V.  Biggio  (La.)  600. 

ft  1092.  Mandamus  will  not  Issue  to  a  trial 
judge  to  correct  statements  in  bill  of  exceptions, 
where  the  bills  are  not  produced.— State  t.  Mil- 
ler (La.)  481;   In  re  Arthur,  Id. 

S  1002.  In  explaining  a  bill  of  exceptions, 
the  judge  must  state  facts,  and  let  the  appel- 
late court  judge  know  of  their  importance,  and 
a  mere  statement  that  a  bill  complaining  of  the 
district  attorney's  argument  Aoee  not  contain 
the  foil  statement  made  hs  the  district  attorney 
is  insufficient— State  v.  Riggio  (La.)  600. 

S  1105.  An  appeal  to  the  drcult  court,  not 
certified  as  required  by  Code  1906,  |  85,  Aeld 
properly  dismissed.— City  of  Greenwood  t. 
Weaver  (Miss.)  981. 

I  1111.  An  arraignment  and  plea  must  be 
shown  by  the  record  proper  on  appeal,  and  not 
by  the  bill  of  exceptions:  and  hence,  if  recitals 
of  the  record  proper  and  ot  a  bill  differ  as  to 
this  matter,  the  recitals  ot  the  record  proper 
must  control. — Howard  v.  State  (Ala.)  954. 

I  nil.  Under  the  rule  that  recitals  of  a 
bill  of  exceptions  as  drafted  by  counsel  must 
be  accepted  as  correct,  unless  contradicted  by 
the  judge,  they  must  he  considered  correct, 
where  the  judge  merely  states  that  he  cannot 
remember  whether  an  objection  was  made  as 
stated  in  a  bill.— State  v.  Biggio  (La^  600. 

S  1116.  Denial  of  a  motion  to  strike  portions 
of  an  indictment,  not  mentioned  in  the  judg- 
ment entry,  but  shown  only  by  bill  of  excep- 
tions, cannot  be  reviewed.— Cook  v.  State  (Ala.) 
319. 
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I  1121.  The  Bofflciency  of  the  evidence  will 
not  be  considered,  where  the  bill  of  exceptions 
does  not  contain  the  motion  for  new  trial.— Gil- 
bert V.  State  (Fla.)  635. 

C  1122.  Where  ail  cbar^reB  are  not  brought 
np  on  appeal,  refuaal  to  give  a  requested  charge 
will  not  be  reviewed.— Thompaoii  v.  State  (Fla.) 
507. 

f  1122.  Where  the  record  does  not  show  the 
entire  chaise,  the  ijupreme  Court  cannot  say 
'that  a  requested  charge  waa  erroneously  refused. 
—Weaver  v.  State  (Fla.)  530. 

i  1124.  Evidence  dehors  the  record  in  sup- 
port of  a  motion  for  new  trial  must  be  incor- 
porated in  the  bill  of  exceptions,  to  be  consid- 
ered OD  review.— Telfair  v.  State  (Fla.)  573. 

8  112S.   Recital  {n  a  motion  for  a  new  trial 

of  the  ground  of  challenge  of  a  juror  held  not 
evidence  of  itself  that  the  matters  recited  trans- 
pired during  the  trial.— Weaver  v,  State  (Fla.) 
530. 

(B)  AaalffniBeiit  of  Errors  and  Briefs. 

S  1129.  An  assignment  of  error  embracing 
refusals  to  give  two  or  more  iustructions  as- 
serting distinct  propositions  will  be  overruled  if 
any  one  of  tnem  was  correctly  refused. — 
Charles  t.  State  (Fla.)  419. 

I  1129.  In  preparing  aseignmentfi  of  error, 
each  error  should  be  distinctly  specified  and  sep- 
arately assigned,— Williams  v.  State  (Fia.)  749. 

S  1129.  A  single  assiffnment  of  error  to  many 
rulings  is  unavailing  unless  all  are  erroneous. — 
Williams  v.  State  (Fla.)  749. 

S  1129.  An  assignment  of  error  "for  errors 
apparent  by  an  examination  of  the  record"  pre- 
sents nothing  for  consideratlou  on  appeal. — Wil- 
liams r.  State  (Fla.)  749. 

(F)  DlsmlMaalr   Hearlnac,   and  Hehearlnirt 

S  1131.  While.  In  view  of  Code  1906,  8  1495, 
an  api>eal  from  a  conviction  for  a  misdemeanor 
will  be  dismissed,  where  accused  escapes  pending 
appeal,  an  appeal  from  a  felony  conviction  will 
not  be  dismissed  or  acted  apon  on  accused's  es- 
CRpe  pending'  appeal.— Harding  v.  State  (Miss.) 
004. 

(G)  Review. 

8  1134.  In  criminal  cases,  motions  for  new 
trials,  or  nilingB  thereon,  cannot  be  reviewed  by 
the  Supreme  Court  on  appeal. — Howard  v. 
State  (Ala.)  9M. 

i  1134.  The  court  will  not  discuss  a  ques- 
tion not  essential  to  a  disposition  of  the  case. 
—City  of  Greenwood  T.  Wearer  (Miss.)  981. 

8  1137.  Where  state's  witness  testifies  only 
to  reputation  for  truth,  defense  cannot  complain 
of  evidence  as  to  general  bad  character  elicited 
only  in  cross-examination. — Oljnton  t.  State 
(Fls.)  580. 

8  113S.  Under  Const,  art.  5,  8  H.  circuit 
courts  have  appellate  jurisdiction  only  in  cases 
arising  before  rounty  courts,  and  have  no  au- 
thority to  permit  the  filing  of  new  or  amended 
affidavits.— State  v.  Bullock  (Fla.)  418. 

8  1139.  Under  Const,  art.  .•>.  5  11,  circuit 
courts  haye  appellate  jurisdiction  only  in  cases 
nrisiuE  before  county  courts,  and  have  no  au- 
thority to  try  a  case  de  novo,— State  t.  Bul- 
lo(*k  (Fla.)  418, 

8  1144.  Where  an  accused  was  set  at  liberty 
by  the  trial  court,  it  must  be  presumed  that  he 
was  under  bond,  since  the  conrt  would  be  with- 
out authority  to  release  him  on  any  other  con- 
dition, under  Kev.  St.  g  1010.— State  v.  Boas- 
berg  (La.)  Ili2. 

8  1144,  The  case  having  gone  to  trial  with- 
out objection  that  the  affidavit,  which  charged 
that  defendant  permitted  gambling,  did  not  set 
forth  a  place  in  which  it  was  prohibited  by  Act 


No.  176.  p.  236.  of  190a  AeM.  that  the  Supreme 
Conrt  would  presume  that  the  place  was  shown 
to  be  within  the  act— State  t.  Ai^el  (La.)  Oia 

8  1144.  Where  it  is  in  doubt  on  which  of  two 
statutes  prosecution  is  based,  it  will  be  pn^ 
Bumed  it  was  under  a  statute  entitling  accused 
to  an  appeal.— State  v.  Berlin  (La.)  C07. 

8  1150.  Dental  of  accused's  application  for  a 
change  of  venue  will  not  be  reversed,  unlets 
the  Supreme  Conrt  can  clearly  see  that  the 
determination    was  erroneous.— McDaniels  v. 

State  (Ala.)  324. 

8  1151.  Denial  of  a  continuance  hfld  no 
ground  for  reversal,  where  the  legal  rights  of 
accused  were  not  prejudiced. — State  v.  Saicher 
(La.)  835. 

§  1153.  Mnch  must  be  left  to  the  trial  court's 
discretion  in  the  control  of  cross-examination, 
and  error  in  allowing  too  great  latitude  must 
Jiie  clearly  prejudicial  to  justify  reversal. — Low- 
man  V.  State  (Ala.)  43. 

8  1153.  The  extent  of  the  cross-examination 
of  a  witness  and  his  interrogation  as  to  matter? 
irrelevant,  to  issues,  to  test  his  memory,  sioter- 
Ity,  etc..  rests  in  the  sound  discretion  of  tb« 
court.— Cox  V.  State  (Ala.)  398. 

I  1153.  Exercise  of  a  trial  court's  discretion 
in  the  allowance  of  leading  questions  cannct 
avail  as  ground  of  erroj;.— Camp  v.  State  (Fla.) 
537. 

8  1153.  The  appellate  conrt  will  only  inter- 
fere with  the  trial  court's  discretion  as  to  r>^ 
calling  a  witness,  after  his  testimony  has  be<>D 
closed,  to  extablisb  matters  not  in  rebuttal, 
where  Injustice  baa  been  done.— Jenkins  v. 
State  (Fla.)  1582. 

8  1153.  The  trial  judge's  discretion  la  the 
allowance  of  evidence  in  rebuttal  will  not  b« 
disturbed  except  in  extreme  cases.- State  v. 
Blount  (La.)  12. 

f  1153.  Exercise  of  the  court's  discretion  as 
to  the  latitude  of  cross-examination  will  not  be 
interfered  witJi  unless  abnsed.— State  v.  Bouvy 

(La.)  849, 

8  1154.  The  conrt  restrains  counsel  whea 
their  remarks  are  intemperate,  and  they  xm- 
erally  afford  no  ground  for  complaint  oa  appeaL 
—State  V.  Williams  (La.)  711. 

8  1154.  Discretion  of  trial  jrdge  in  rulinr  on 
objections  to  argument  of  district  attorney  will 
not  be  overruled,  unless  the  remarks  were  1^ 
gaily  prejudicial  to  defendant— State  t.  Smith 

(La.)  842. 

8  1156.  Tbe  ruling  on  a  motion  for  a  new 
trial  will  not  be  disturbed  except  for  an  abuse 
of  discretion.— State  v.  Blount  (La.)  12. 

8  115S.  A  motion  for  a  cbange  of  venne  ove^ 
ruled  on  evidence  preponderating  in  favor  of 
the  state  presents  nothing  for  review.— Sute  v. 
Blount  (La.)  12. 

8  1158.  Affidavit  of  ncciTsed  in  snpport  of  a 
continuance  on  the  ground  that  the  inflamt^I 
condition  of  the  public  mind  would  operate  to 
his  prejudice  cannot  outweigh  the  opinion  lo 
the  contrary  of  tbe  trial  judce>— State  v.  Wash- 
ington (La.)  000. 

8  1158.  Whether  a  sufficient  basis  was  laid 
for  an  alleged  voluntary  confession  is  a  <]Ut^- 
tion  of  fact  on  which  the  trl'jl  judge's  ruling 
will  not  be  disturbed,  unless  axainst  preponder- 
ance of  evidence.— Bute  v.  Woods  (La.)  671. 

I  1159.  Findings  by  a  jury  on  conflicting  evi- 
dence will  not  be  reviewed  on  appeal.— Robemm 

V.  State  (Ala.)  345. 

S  1159.  Where  there  is  evidence  from  wbldi 
the  jury  might  legally  have  inferred  all  tbe  es- 
sential elements  of  the  crime,  a  verdict  of  guil- 
ty will  not  be  disturbed. — Thompson  v.  Staif 
(Fla.)  507. 
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I  1150.  A  coDvictioD  on  coofllcting  evidence 
will  not  be  disturbed,  where  there  Ib  evidence 
from  which  all  the  elements  of  the  crime 
charired  may  be  legally  inferred.— Posey  v.  State 
<Fla.)  030. 

I  1159.  Evidence  held  insufficient  to  Bbow 
illeeal  sale  of  liquor.— Omham  v.  State  (Fla.) 
63ir 

f  11^.  A  secocd  conviction,  which  there  is 
evidence  to  sostain.  no  errors  appearing,  will 
not  be  set  aside.— Telfair  v.  State  (Fla.)  573. 

S  1159.  Where  the  evidence  entirely  fails  to 
connect  accused  with  the  crime,  the  Supreme 
Court  will  set  aside  the  conviction.— Stewart  v. 
State  (Fla.) 

S  1150.  The  sufficiency  of  eTtdenoe  to  aastaln 
a  conTicti(Hi  cannot  be  reviewed  on  appeal. — 
State  V.  Le  Blanc  (1^.)  814. 

f  1160.  A  conviction,  which  there  is  some  ev- 
idence to  support,  approved  by  the  trial  court, 
will  not  be  set  aside.— Ix)gan  v.  State  (Fla.)  530. 

I  1160.  A  conviction  of  breaking  and  enter- 
ing a  storehouse  with  intent  to  commit  petit  lar- 
ceny, approved  by  the  trial  judge,  will  not  be 
set  aside.— Jenkins  t.  State  (Fla.)  582. 

{  1160.  A  verdict  aapported  by  the  evidence 
will  not  be  disturbed  in  absence  ot  sbowinK  that 
the  jurors  were  improperly  influenced.— WiUiama 
V.  State  (Fla.)  749. 

fi  1160,  Kefusal  to  grant  a  new  trial  for  in- 
sufficiency of  the  evidence  will  not  be  reversed 
unless  the  preponderance  of  the  evidence  against 
the  verdict  clearly  showa  that  it  is  wrong. — 
Williams  v.  State  (Fla.)  749. 

I  1160.  If  reasonable  men  might  have  found 
the  verdict  in  question,  and  it  haa  been  sane- 
tioned  by  tlie  tnai  conrt.  it  will  not  be  disturb- 
ed.— Williams  v.  State  (Fla.)  749. 

S  1160.  In  reviewing  denial  of  new  trial  for 
insufficiency  of  the  evidence,  the  question  is 
whether  the  jury  as  reasonable  men  could  have 
found  a  verdict  from  the  evideqce  adduced.— 
Wiiliams  v.  Slate  (Fla.)  749. 

g  1166.  Notwithstanding  the  order  directing 
the  sheriff  to  serve  a  copy  of  the  venire  upon 
defendant  was  not  in  conformity  with  Code 
1907,  §  7265,  yet  held  that,  under  section  6204. 
a  reversal  was  not  required. — Phillips  v.  State 
(Ala.)  194. 

§  1166.  Where,  in  a  venire  for  petit  jurors, 
the  name  of  a  juror  appeared  but  once,  while 
in  the  sberifE's  return  upon  the  venire  it  ap- 
peared twice,  held,  that  the  error  was  self- 
correcting  and  harmless  to  defendaoL — Phillips 
v.  State  (Ala.)  194. 

S  1166%.  Remark  of  court  to  counsel  during 
argument  held  not  an  abuse  of  discretion,  call- 
ing for  a  reversal.— Telfair  v.  State  (Fla.)  573. 

S  1166>4.  Forcing  an  accused  th  trial  In  vio- 
lation of  an  agreement  between  counsel  hrld  re- 
versible error.— Burrell  v.  State  (Miss.)  694. 

5  1169.  Even  if  the  evidence  was  insufficient 
to  show,  prima  facie,  conspiracy  between  ac- 
cused and  another  to  kill  dece<1eDt  at  the  time 
evidence  was  admitted  of  threats  by  such  other 
against,  decedent,  so  as  to  make  their  admission 
error,  it  was  harmless,  where  the  subsequent 
evidence  was  sufficient  to  make  out  a  prima 
facie  case. — Lowman  v.  State  (Ala.)  43. 

S  1169.  Error  in  permitting  a  witness  to  tes- 
tis that  defendant  executed  a  certain  mortgage 
was  without  plvjudice,  where  the  witness  pro- 
dnced  the  mortgage.— Cook  v.  State  (Ala.)  319. 

S  1169.  Where  an  alleged  foiled  instrument 
was  admitted  in  evidence,  there  was  no  revtrsi- 
ble  error  in  receiving  testimony  as  to  its  former 
and  then  condition. — Telfair  v.  State  (Fla.)  j73. 

S  1170.  Error  in  excluding  a  question  held 
without  injury,  when  the  same  question  is  aft- 
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erwaids  answered  without  objection.— Jenkins  t. 
State  (Fla.)  582. 

I  1170^.  Wlieie,  in  a  criminal  prosecution, 
accused  restricted  a  witneaa  In  direct  examina- 
tion to  whether  or  not  the  original  affidavit 
made  before  him  specified  any  date  for  the  al- 
leged offense,  error,  if  any,  in  permitting  him  to 
answer  on  cross-examination  that  prosecuting 
witness  said  t^at  she  was  uncertain  as  to  the 
date,  was  harmless.— Stat^  v.  Kiggio  (La.)  (KM). 

§  1172.  Remarks  of  judge  on  instructing  as 
to  the  penalty  following  the  verdict  of  guilty 
without  capital  punishment  held  not  ground  for 
reversal.- State  v.  Satcher  (J^a.)  835. 

i  1173.  Accused  held  in  no  position  to  com- 
plain of  modification  of  requested  charge,  where 
too  favorable  to  him.— Bass  v.  State  (Fla.)  531. 

S  1178.  An  assignment  of  error  on  denial  of 
a  new  trial  will  be  deemed  abandoned,  where 
no  argument  is  made  as  to  any  of  the  grounds 
of  the  motIon.~Bass  v.  State  (Fla.)  531. 

i  1178.  An  assignment  of  error'not  argued 
will  be  treated  as  aband<med.r-Copeland  v. 
State  (Fla.)  621. 

fi  1178.  On  appeal  in  a  criminal  case,  failnre 
of  counsel  to  call  attention  to  the  special  points 
on  which  he  relies  to  show  error  will  be  con- 
sidered as  an  abandonment  of  the  assignment, 
unless  the  error  is  so  patent  that  no  argument 
Is  needed  to  demonstrate  it.— Tillman  v.  State 
(Fla.)  675. 

{  1179.  Under  Code  1906,  §  1348.  relating 
to  peace  bonds,  the  submission  on  appeal  to  the 
circuit  court  of  the  Issue  to  a  jury  held  harm- 
less, where  the  facts  fully  warranted  the  court 
in  requiring  the  bond,  since  in  approving  the 
verdict  of  the  jury  the  judge  himself  neces- 
sarily passed  on  the  facts,  and  the  judgment 
would  be  treated  as  his  judgment. — Ford  v. 
State  (Miss.)  407. 

(H>  Determination    and     Dtapo«ltton  of 
CanNe. 

S  1182.  Where  the  record  proper  is  regular 
and  valid,  and  shows  all  things  necessary  to 
support  a  judgment  of  conviction  and  sentence, 
and  there  is  no  bill  of  exceptions,  the  judgment 
and  sentence  will  be  affirmed.— Smith  v.  State 
(Ala.)  326, 

S  1182.  Where  no  error  of  law  appears,  and 
the  evidence  supports  the  conviction,  it  will  be 
affirmed.— Waldo  v.  State  (Fla.)  487. 

S  1^^.  On  motion  to  dismiss  by  plaintiff  in 
error  for  the  purjKJse  of  delay,  where  no  errors 
appear  and  no  bill  of  exceptions  was  made,  the 
judgment  will  be  affirmed.— Owen  v.  State  (Fla.) 
630. 

{  1189,  Conviction  on  trial  for  murder  re- 
versed and  remanded  for  insufficiency  of  the 
evidence.— Williams  v.  State  (Fla.)  749. 

§  1189.  Conviction  will  be  reversed  and  cause 
remanded  where  the  court  cannot  conclude  that 
the  verdict  was  founded  on  the  evidence. — Wil- 
liams T.  Stete  (Fla.)  749. 

XVII.  PUmSBBUSKT  AKD  FBEVEIT- 
XIOH  OF  ORIME. 

Contempt  of  court,  see  Contempt,  |i  72,  70. 

Convicts,  see  Convicts. 
Fines  in  general,  see  Fines. 

§  121S.  Where  the  primary  sentence  imposed 
Is  fine  and  costs,  the  court  should  tix  the  period 
of  imprisonment  in  the  county  Jail,  instead  of 
the  penitentiary,  for  default  in  payment,  under 
Gen.  St.  1006,  I  4011.— Enson  v.  State  (Fla.) 
y48. 

CRIMINAL  LIBEL 

See  Libel  and  Slander.  g§  152,  1.55. 
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CROPS. 

See  Agricaltnre. 

Exemption  from  execution,  see  Exemptions,  I 
37. 

CROSS-BILL 

See  Equity,  1 195. 

CROSS-DEMANDS. 

See  Set-Off  and  Couuterclaim. 

CROSS-EXAMINATION. 

Of  witnesses  in  general,  see  Witnesses,  H  207- 
2S7.  829,  33a  349.  368^  372. 

CROSSINGS. 

Railroad  crossliigs,  see  Railroads,  {  103. 
Railroad  cronings,  accldenta  at,  see  Railroads, 
H  310-351. 

Street  railroad  croBslngs,  riglit  of  way  over 
tracks,  see  Street  Raibbads,  |  85. 

CRUELTY- 

Oroond  for  divorce,  see  Divorce,  {  27. 

CUMUUTIVE  EVIDENCE. 

See  Trial.  {  56. 

Newly  discovered  cumulative  evidence  as  grotud 
for  new  trial,  see  New  Trial,  i  lOi. 

CUMUUTIVE  REMEDIES. 

See  Election  of  Remedies. 

CURRENT  YEAR. 

See  Time,  {  4. 

CURSING. 

See  Blasphemy. 

CURTESY. 

See  Dower. 

Husband  as  tenant  by  curtesy  and  not  tenant 
in  common  as  to  deceased  wife's  separate  es- 
tate, see  Tenancy  in  Commoo,  {  3. 

CUSTODY. 

Of  children,  see  Infants,  }  13. 

Of  children  on  divorce  of  parents,  see  Divorce, 

I  308. 

Of  goods  in  course  of  transportation,  see  Car- 
riers, S  76. 
Of  projwrty  by  bailee,  see  Bailment,  }  14. 

CUSTOMS  AND  USAGES. 

Castomary  law.  see  Gommm  Law. 

Customary  violation  of  rules  of  emplojrment  as 
affectios  liability  of  master  for  injuries  to 
servant,  see  Master  and  Servant,  S  144. 

CUTTING  TIMBER. 

See  Logs  and  Logging,  f  8. 

DAMAGES. 

Compensation  for  properiy  taken  for  public 

use.  see  Eminent  Domain,  {  84. 
Release  of  claim  for  damages,  see  Release. 

Damaget  lor  partteslar  injuriea. 
Breach  of  contract  for  carriage  of  pass^ger, 
see  Carriers,  i  277. 


Breach  of  covenant,  see  GoTeaants,  I  180. 
Breach  of  covenants  in  lease,  see  Landlord  and 

Tenant,  §  48. 
Demition  of  real  pn^rty,  see  Ejectment,  f 

Failure  of  rallrMd  company  to  maintain  cattle 
guards  in  good  repair,  see  Railroads,  {114. 

Injuries  from  oegiigence  or  default  in  transmis- 
sion or  delivery  of  telegraph  or  telephone  m*^ 
sage,  see  Telegraphs  and  Telephones,  %%  G7- 
71. 

Injuries  from  negligent  or  wrongful  ufte  of 
street,  see  Municipal  Corporations,  |  70O. 

Injuries  to  passengers,  see  Carriers,  i  310. 

Obstruction  of  street,  see  Municipal  Co rpo ra- 
ti ona,  S  698. 

Taking  or  detention  of  personal  property,  see 

Trover  and  Cwversion.  i  60. 
Trespass,  see  Trespass.  88  50,  66. 

Recovery  in  particular  actiont  or  proceedtnga. 
See  Ejectment.  {  127;   Trespaos,  H  GO,  5t{; 

Trover  and  Convendwi,  {  60. 
To  enforce  specific  performance,  see  Specific 

Performance,  8  129. 

I.  MATUBIi  AKD  OBGirNDS  IK  OEK- 

8  1.  Rule  as  to  theory  of  damages  stated. — 
Prestwood  v.  Caritw.  (Ala.)  254. 

m.  oBovnDs  and  sitbjeotb  of 

OOMPENSATOBT  DAMAOES. 

(A)  IHreet  or  ReHOte,  ComtlKCeBt,  or 
Pvoapeotlve,  Consevvenma  or  l^oasea. 

8  40.  Certain  damages  to  a  lessee,  in  that  a 
storeroom,  as  constructed,  was  of  less  dimen- 
sions than  contracted  for,  Aeld  too  remote  and 
uncertain. — Bromberg  y.  Eugenotto  Const.  Co. 
<Ala.)  814. 

8  49.  Damages  for  mental  suEFering  KcM  not 
recoverable,  where  no  recoverable  damages  for 
injuries  to  plaintlCTs  person,  reputation,  or  es- 
tate are  alleged.— Western  Union  Telegraph  Co. 
V.  Jadcson  (Ala.)  316. 

(B)  AvcraTatlOB,  Mitlsatiim»  kb€  Rcdae- 

tloa  of  Ijoss. 

I  62.  Duty  of  one  injured  by  tJie  negligence 
of  another  to  prevent  damages  stated. — Birming- 
ham Ry.,  light  A  Power  Co.  t.  Andenon  (Ala.) 
1021. 

(C)  Interest,  C*afa,  and  Bxpcnsea  of  I.ltl« 

Attorney's  fees  in  suit  for  specific  performance, 
see  Specific  Performance,  f  129. 

T.  EaCEKPI^ABT  DAMAGES. 

For  conversion,  see  Trover  and  Conversion,  f 

GO. 

For  injuries  from  negligence  or  default  in  trans- 
misuon  or  delivery  of  telegraph  or  telephone 
messages,  see  Telegraphs  and  Telephones,  i 


%  87.  The  nature  of  the  jury's  discretion  io 
allowlngpunitive  damages  stated. — Cox  v.  Birm- 
ingham By.,  Light  A  Yomet  Co.  (AlaJ  .975. 

TI.  MEABUBE  OF  DAKAOES. 

For  partunAar  ^jmriea. 
Breach  of  covenants  in  lease,  see  Landlord  and 

Tenant,  8  48. 
Failure  of  railroad  company  to  maintain  cattle 

guards  in  good  repair,  see  Railroads,  1  llA 
Trespass,  see  Trespass,  88  BO- 

(O)  BrcMlk  of  Gomtraet* 

8  123.  In  an  action  for  tbe  value  of  work  and 
materials  furnished  In  constrocting  a  building, 
which  were  not  included  in  tbe  contract,  the 
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for  omitted  woA  and  materials  colled  for  by  the 
contract  was  the  difference  in  the  value  of  the 
building  coostructed  or  work  doue  and  that  con- 
tracted for,  and  hence  evidence  of  the  market 
value  of  the  building  constructed  was  properly 
^admitted.— Fleming  r.  Lunsford  (Ala.)  921. 

■VH.  UfADEQITATE   AlVD  EXOESSIVB 
DAMAGES. 

Excessive  damages  for  injuries  from  negligence 
or  default  in  transmission  or  delivery  of  tele- 
graph and  telephone  message,  see  Telegraphs 
and  Telephones,  I  71. 

Oronnd  for  new  tnal,  see  New  Trial,  I  76. 

S  130.  In  a  personal  injury  action,  a  verdict 
for  $I,m)0  held  not  excessive.— Western  Sleel  Car 
&  Foundry  Co.  v.  Bean  (Ala.)  1012. 

Vin.  FI.EASINO,  EVIDBXOE,  AND 
ASSESBMEHT. 

(A)  PImmUiw* 

I  162.  An  objection  that  no  averment  of 
damage  appears  in  the  complaint  should  be 
taken  to  the  pleading,  and  not  by  a  requested 
charge.— W.  T.  Adams  Mach.  Co.  v.  Tomer 
<Ala.)  308. 

(B>  Bvldenoe. 

{  163.  The  burden  is  on  one  sued  for  Injuries 
to  prove  its  contention  that  the  injuries  were 
nppravRted  by  negligence. — Birmingham,  Ry., 
Light  &  Power  Cp.  v.  Anderson  (Ala.)  1021. 

fi  168.  In  an  action  for  injuries,  held  proper 
to  receive  evidence  of  plaintiff's  physical  con- 
dition within  a  reasonable  time  prior  and  snb- 
Bequent  to  the  injury.— St.  Louis  ft  S.  F.  B.  Co. 
V.  Savage  (Ala.)  113. 

I  168.  In  an  action  for  injuries,  held  proper 
to  admit  evidence  of  plaintiff's  loss  of  weight, 
Buffering,  and  insomuia.— St.  Louis  &  S.  F.  B. 
Co.  V.  Savage  (Ala.)  113. 

I  168.  In  an  action  for  injuries.  It  was  prop* 
«r  not  to  permit  a  physician  to  testify  as  to 
whether  he  had  seen  a  chancre  on  plaintiff's 
person,  where  the  question  to  the  witne.s8  was 
not  limited  to  a  time  somewhere  near  the  date 
of  the  injun.— St.  Louis  ft  8.  F.  B.  Co.  v. 
Savage  (Ala.)  118. 

§  1^.  In  an  action  for  injuries,  held  not 
error  to  refuse  to  permit  a  physician  to  be 
asked  whether  plaintiff  was  a  hard  drinker.— 
St.  Louis  &  S.  P.  B.  Co.  v.  Savage  (Ala.)  113. 

S  173.  In  an  action  for  Injuries,  it  was  prop- 
er to  admit  evidence  that  since  the  accident 
plaintiff  had  done  no  work,  and  could  do  none. 
—St.  Louis  &  S.  F.  R.  Co.  v.  Savage  (Ala.)  113. 

(C)  PPoeecdlAvs  AsBeaBKent. 

I  208.  In  an  action  for  Injuries,  the  weight 
of  evidence  as  to  impairment  of  plaintiff's  eye- 
sight hfld  for  the  jury.— St.  Louis  &  S.  F.  R. 
Co.  V.  Savage  (Ala.)  113. 

i  216.  In  charging  upon  prospective  losses 
dne  to  diminished  earning  capacity,  held,  that 
the  jury  should  be  directed  to  reduce  such  losses 
to  their  present  value.— Florida  East  Coast  Ry. 
Co.  T.  Lassiter  (Fla.)  428. 

4,0  Compntatton  and  Amoaat,  Double  and 
Treble  DamaveSf  and  Be^lK«lom. 

Review  of  amount  of  recovery,  see  Appeal  and 
Error.  |  1004. 

OATtON  EN  PAIEMENT. 

By  minority  of  church  members,  see  Bellgioos 
Societies,  |  25. 

DEATH. 

As  saeiwnding  running  of  statute  of  limitatloD, 
see  Limitation  of  Actions,  80. 


For  cases  to  Dec.  Dig.  A  Amer.  Digs-  IW  to  date 


see  Homicide,  H  203-218. 
Of  party  to  action  as  ground  for  abatement,  see 

Aoatement  and  Revival,  S  52. 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  Witnesses,  H  13d,  140. 

n.  AOTXOKS  FOB  0AV8IHO  DEATH. 

(B)  Jartsdlotloa,  Venue,  and  Ltmltatlon«. 

Venue  of  action  against  corporations,  see  Cor- 
porations, S  503. 

DE  BENE  ESSE, 

See  Depositions. 

DEBTOR  AND  CREDITOR. 

Bee  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankruptcy;  Execution;  Exemp- 
tions ;  Fraudulent  Conveyances ;  Gamfsh- 
meqt;  Homestead;  Insolvency;  Payment; 
Release. 

Application  of  firm  assets  to  liabilities,  see 
Partnership,  SS  178,  186. 

DECEDENTS. 

E^states,  see  Eescent  and  Distribution;  Exectt- 

tors  and  Administrators;  Wills. 
Testimony  as  to  transactions  with  persons  since 

deceased,  see  Witness^,  Sf  139,  14a 

DECEIT. 

See  Fraud. 

DECEPTION. 

See  Fraud. 

DECLARATION. 

In  ideadiag,  see  Pleading. 

DECURATIONS. 

As  evidence,  see  Criminal  Law,  I  424. 

Dyins  declarations,  see  Homicide,  SS  20a^l& 

DECREE. 

In  equity,  see  Equity,  81  420,  422. 
Judpnents  in  genetal,  see  Judgment 

DEDICATION. 

X.  KATITKB  AXD  BBQUIBITEa. 

i  10.  A  road  within  city  limits  held  dedicated 
as  a  public  highway  by  the  platting  of  adjacent 
lots  by  the  owner  and  filing  maps  thereof  show- 
ing the  road  as  a  public  highway,  so  that  one 
purcliasing  land  with  reference  to  such  plat  can- 
not question  the  public  character  of  the  high- 
way.—Rudolph  V.  City  of  Elyton  (Ala.)  80. 

n.  OPEBATIOK  AND  EFFECT. 

§  64.  The  word  "conditions,"  as  used  in  Civ. 
Code,  art.  1559,  providing  for  the  revocation  of 
donations  for  nonfulfillment  of  eventual  condi- 
tions, held  synonymous  with  the  word  "char- 
ges."—Toinche  r.  Town  of  Marksville  (La.)  662. 

DEEDS. 

Absolute  deed  as  mortgage,  see  Mortgages,  SS 
32,38.  ^ 

Acknowledgment  of  execution,  see  Acknowledg- 
ment. 

Alteration,  see  Alteration  of  Instruments. 
Color  of  title,  see  Adverse  Possession,  S  71. 
Covenants  In  deeds,  see  Covenants. 
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Declar&tioDB  by  gnntor  as  evidence  afcainst 
Rrantee.  or  sabsequent  purchasers,  see  Evi- 
dence, §  230. 

Description  of  boundaries,  see  Boundaries, 

Estoppel  by  deed,  see  Kstoppel,  Sfi  38.  30. 

Parol  or  extrinsic  evidence  to  wow  invalidity, 
see  Evidence,     434,  436. 

Reformation,  see  Reformation  of  Instruments. 

Separate  or  subsequent  oral  agreement  affect- 
ing instrument,  see  Evidence,  i|  441-445. 

Deed*  by  or  to  particular  otattei  of  persont. 

JAfe  tenants,  see  Life  Estates,  §  23. 

Married  women,  see  Husband  and  Wife,  ji  103. 

Purchasers  at  tax  sales,  see  Taxation,  i  7G5. 

Deedt  of  particular  apeciea  of,  or  estates  or  in- 

tcreat  tn,  property. 
See  Easements,  S  14. 

Married  women's  separate  property,  see  Hus- 
band and  Wife,  §  103. 
Standing  timber,  see  Logs  and  Logging,  {  3. 

Particular  claa$e$  of  deeda. 
Of  trust,  see  Assignments  for  Benefit  of  Cred- 
itors, 

Tax  deeds,  see  Taxation.  1  765. 
Trust  deeds,  see  Cli&ttel  Mortgages;  Mortga- 
ges. 

X.  BEQVISITEa  AMD  VAZ.IDITT. 

(A)  Nature  and  Bsaentlals  of  Converan- 
acH  In  Uencral. 

Restoration  of  consideration  on  cancellatioa  In 
equity,  see  Cancellation  of  Instruments.  §  24. 

i  18.  The  grantor  Arid,  under  the  facts,  en- 
titled to  tiave  a  deed  set  aside  for  want  of  con- 
sideration.—Martin  V.  Evans  (Ala.)  907. 

(O  Bxcontlon. 

Acknowledgment,  see  Acknowledgment 
Tax  deeds,  see  Taxation,  |  ItiS. 

(D)  Dellverr* 

I  62.  A  grantor,  conveying  land  to  «  tnistee 
for  a  company,  held  to  waive  full  compliance 
with  conditions  on  which  a  deed  might  he  de- 
livered to  the  company.—Jackson  v.  Badliam 
(Ala.)  131. 

(B)  Validity. 

Cancellation  for  invalidity  in  general,  see  Can- 

cellation  of  Instruments,  S  CO. 
Parol  or  extrinsic  evidence  to  show  Invalidity, 

see  Evidence,  ii  434,  43U. 
Persons  as  against  whom  Instrument  may  be 

canceled,  see  Cancellation  of  Instruments,  I 

30. 

S  69.  Facts  held  to  justify  reformation  of  the 
description  In  a  deed  for  mistake. — Page  v. 
Whatley  (Ala.)  116. 

S  70.  ^lisrepresentation  by  a  grantee  or  les- 
see in  obtftining  the  grantors  signature  held  a 
fraud  available  at  law.— Prestwood  t.  Carlton 
(Ala.)  254. 

I  71.  The  grantor  held,  under  the  facts,  en- 
titled to  have  a  deed  set  aside  for  durcsa.— Mar- 
tin V.  Evans  (Aln.)  007. 

i  72.  nie  grantor  held,  under  the  facts,  en- 
titled to  have  a  deed  set  aside  for  undue  Influ- 
ence.—Martin  V.  Evans  (.\la.)  907. 

j(  78.  The  invalidity  of  a  derd  on  the  ground 
of  the  fraud  of  the  grantee  held  for  the  jury.— 
Touart  v.  Kickert  (Aln.)  800. 

m.  OONSTBUOTIOH  AHD  OFEBA- 
TIOK. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation. S  04. 
Estoppel  by  deed,  see  Estoppel,  Ig  38,  39. 


<A)  General  Rnlea  of  Conatmetlon. 

Separate  or  subsequent  oral  agreement  affect- 
ing instruments,  see  Evidence,  {f  441-445. 

{  90.  Words  in  a  deed  are  to  be  taken  most 
strongly  against  him  who  uses  them. — Soria  v. 
Harnson   County   (Miss.)  443. 

S  96.  The  parties  to  a  deed  are  bound  by  the 
recitals  therein,  but  others  are  noL— Hngnes  v. 
Rose  (Ala.)  899. 

(B)  Property  f^nveyed. 

Description  of  boundaries,  see  Boundaries,  i  3. 

(D)  Exeeptlons  and  Reserrmtioa*. 

Creation  of  easement  by  exception  or  niierra- 
tion,  see  Easements,  fi  14. 

In  conveyances  vi  timber,  see  Logs  and  Lag- 
ging, i  3. 

(U)  Conditions  and  Restrletlons. 

%  1Q5.  To  create  a  condition  subsequent  the 
breach  of  which  will  cause  the  land  to  revert, 
it  must  clearly  appear  that  such  was  the  gran- 
tor's intention.— Soria  v.  Harrison  County 
(Miss.)  443. 

I  155.  The  provisions  of  a  deed  held  not  to 
create  a  condition  subsequent,  the  breach  of 
which  would  cause  the  land  to  revert— Soria  t. 
Harrison  County  (Miss.)  443. 

IV.  PLEADINO  AND  EVIDEHCE. 

Parol  or  extrinsic  evidence  to  show  invalidity, 
see  Evidence,  H  434.  436. 

Separate  or  aubsequent  oral  agreement  affect- 
ing instrument,  see  Evidence,  ||  441-445. 

1 .106,  In  an  action  to  set  aside  a  convey- 
ance for  undue  influence,  evidence  held  to  show 
that  a  relation  of  trust  existed  between  the  par- 
ties, thereby  throwing  on  the  defendant  bunit-n 
of  proving  that  nndue  influence  was  not  exerted. 
—Harrison  t.  Rogers  (Ala.)  364. 

§  200.  On  an  issue  whether  a  deed  had  been 
actually  delivered,  certain  evidence  held  com- 
petent— Napier  v.  Elliott  (Ala.)  148. 

S  200.  On  an  Issue  of  whether  a  deed  hnd 
been  actually  delivered,  certain  evidence  ktld 
not  competent  against  grantee.— Napier  t.  El- 
liott (Ala.)  14& 

OF  FACTO  OFFICERS. 

See  Justices  of  the  Peace,  I  0. 

DEFAMATION. 

See  Lilwl  and  Slander. 

DEFAULT. 

Decree  In  equity  pro  confesso,  see  Equity,  I 
420. 

In  actions  for  divorce,  B«e  Divorce.  {  160: 

In  payment  of  insurance  premium  or  assea«- 

ment,  see  Insurance,  S  750. 
In  performance  of  contracts  in  general,  see 

Contracts,  H  295-322. 
Judgment^  see  Judgment,  |S  108-136l 

DEFEASANCE. 


Constituting  absolnte 
Mortgages,  {  83. 


deed  a  mortgace^  we 


DEFECTS. 

In  parties,  see  Parties,  {  95. 

In  performance  of  contracts  in  general,  see  Con- 
trat-ta,  S  305. 

In  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error.  SS  635,  6r>4. 
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DEFENDANTS. 

See  Parties,  |  85. 

DEFILEMENT. 

Of  female,  see  Kape  ;  Seduction. 


Se«  Fraad. 


DEFRAUD. 
DEGREES. 


Of  crime,  see  Homicide,  81  2j0,  252,  2S2. 

DELAY. 

Hindering  and  delaying  creditors  by  fraudulent 
transfers,  see  Fraadulent  Conveyances^. 

In  delirery  of  goods  sold,  see  Sales.  S  ITG. 

In  transmission  or  delivery  of  telegraph  or 
telephone  measatres,  see  Telegraphs  and  Tele- 
phones. S8  27-74. 

In  transportation  or  delivery  of  goods,  see  Car- 
riera,  f  103. 

DELIVERY. 

Of  deed,  see  Deeds,  fi§  62,  200. 
Of  goods  by  carrier,  see  Carriers,  It  103. 
Of  goods  sold,  see  Sales,  §8  103,  170. 
Of  ^Dods  to  carrier,  see  Carriers,  §  40. 
Of  insurance  policy,  see  Insurance,  8  130. 
Of  telegraph  or  telephone  messages,  see  Tele- 
graphs and  Telephones,  §8  27-74. 

DEMAND. 

Element  of  oniTersion,  see  Trover  and  Conver- 
sion, 8  0. 

On  railroad  company  to  erect  or  repair  cattle 
guards,  see  Railroads,  8  103. 

DEMISE. 

See  landlord  and  Tenant. 

DEMURRAGE. 

Ancillary  jurisdiction  of  equity  to  enforce  re- 
ciprocal demurrage  charges,  see  Equity,  {  3U. 

DEMURRER. 

See  Equity,  88  214-245;  Pleading.  88  103-210, 
2.54. 

Presumption  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  |  917. 

Review  of  decisions,  see  Appeal  and  Error,  8| 
254,  1040. 

DENIALS. 

In  pleading,  see  Pleading,  |  120. 

DEPARTMENTS. 

Municipal  departments  and  officers  thereof,  see 
Municipal  Corporations, 


8  1«3. 

DEPOSIT. 

le  of  leree  boi 

DEPOSITARIES. 


Of  DTOceeda  of  sale  of  leree  bonds,  see  Levecf^,  fi 
32. 


Bailment  in  general,  see  Railment, 
Dei)osits  incident  to  particular  occupations,  see 
Banks  and  B^pklng. 

DEPOSITIONS. 

See  Affidavits;   Discovery;  Witnesses. 

S  04.  An  snswer  not  responsive  to  an  in- 
terrogatory, to  which  DO  objection  was  made. 


should  ,be  eicluded.— Montgomery  Moore  Mfg. 
Co.  v.  Leeth  (Ala.)  210. 

DEPOSITS. 

See  Bailment. 

In  bank,  see  Banks  and  Banking,  8  l^S. 

DEPOSITS  IN  COURT. 

Of  proceeds  of  sale  of  levee  bonds,  see  Levees, 
8  32. 

DESCENT  AND  DISTRIBUTIOfi. 

See  Dower;  Executors  and  Administrators; 
Homestead.  H  141-147;  Wills. 

H.  PBBSOH8  EHTITLBP  AMD  THEIB 
BB8PEOTIVE  SSAHES. 

(B)  ■ovTlTlDK  HaabanA  or  Wife. 

Rjghts  as  to  homestead,  see  Homestead,  88  141- 

m.  BiOHTS  aud  i.iabix.itzes  of 

HEISS  AMD  mSTBIBirTEBS. 

PartiUon  among  coheirs,  see  Partitlwi. 

(A)  IlAtare  and  Establiahment  of  Rls'tata 
In  General. 

Agreement  to  divide  estate  according  to  settle- 
ment to  be  worked  out  through  corporation, 
grounds  for  appointment  of  receivers,  see  Cor- 
porations, 8  553. 

Community  and  separate  property  of  husband 
and  wife,-  see  Haaband  and  Wife,  8  274. 

8  78.  Collateral  heirs  will  not  be  put  in 
possession  of  aucceasion  until  validity  of  will 
alleged  to  be  forged  is  determined. — Succes- 
sion of  Drysdale  (La.)  35. 

8  90.  Acta  1884,  p.  12,  No.  5,  amending  Rev. 
Civ.  Code.  art.  22:iS),  held  not  to  affect  Kev.  Civ. 
Code.  art.  2444.— Byrd  v  Pierce  (La.)  452. 

(B)  AdTaaeeaseBta. 

8  102.  Acts  of  sale  to  certain  of  seller's 
heirs  held,  under  the  evidence,  not  to  be  sim- 
ulations.— Byrd  v  Pierce  (La.)  452. 

8  109.  An  heir  who  comes  to  a  succession  un- 
der the  terms  of  the  Civil  Code,  and  as  au- 
thorized thereby,  must  return  to  his  coheirs  all 
that  he'  has  received  from  the  common  ancestor. 
—Blank  t.  Blank  (La.)  745. 

DESCRIPTION. 

Of  person  in  assessment  rolls,  see  Taxation,  8 
415. 

Of  property  conveyed,  see  Boundaries,  8  3. 
Of  propffrty  in  indictment  for  larceny,  see  Lar- 
ceny, I  ;w. 

Of  property  obtained  by  false  pretenses,  allesa- 
tions  in  faidictment,  see  False  Pretenses,  8  32. 

DESERTION. 

Of  husband  or  wife,  ground  for  divorce,  see  Di- 
vorce. 8  37. 

Of  wife  by  husband,  criminal  responsibilitr,  see 
Husband  and  Wife,  88  305-313. 

DESTRUCTION. 

Of  writing  as  ground  for  admission  of  secondary 
evidence,  see  Evidence,  88  178.  183. 

DETAINER. 

See  Forcible  Entry  and  Detainer. 
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WronRful  detention  of  property  gioand  for  dvU 
action,  see  Trover  and  Clonvenlon,  f  9, 

DETINUE. 

Aetioni  for  damages  mly*  for  injuring,  taking, 
converting,  or  detaining  personalty,  see  Tres- 
pass; Trover  and  Conversion. 

Premature  delivery  of  property  to  plaintiff  as  a 
breadi  of  sberifiTs  bond,  aee  Sheriffs  and  Con- 
stables, i  157. 

Recovery  of  possession  of  mortgaged  property, 
see  Chattel  Mortgages,  §  172. 

S  5.  In  detinue,  plaintiff  must  show  that  he 
has  a  property  right,  general  or  special,  in  the 
chsttel.  and  that  he  is  entitled  to  hia  immediate 
possession.— Johnson  t.  Mew  Enterprise  Co. 
<Ala.)  911. 

8  16.  Under  Code  1907,  «  3792,  0039,  a 
landlord,  claiming  a  landlord's  lien  on  crops, 
held  .not  entitled  to  interpose  his  claim  In  an 
action  in  detinue  brought  by  the  holder  of  the  le- 
gal title  conveyed  by  the  tenant's  morigage  on 
the  crops.— Johnson  v.  New  Enterprise  Co. 
<Ala.)  911. 

8  19.  Plaintiff,  obtaining  a  Judgment  in  det- 
inue, who  elects  to  take  the  assessed  value,  held 
not  entitled  to  recover  for  the  use  of  the  prop- 
erty pending  the  affirmance  of  the  judgment 
on  appeal.— Fidelity  &  Deposit  Co.  of  Mary- 
land V.  Art  Metat  Const  Co.  (Ala.)  186. 

8  25.  A  judgment  in  detinue  held  in  the  al- 
ternative, either  for  the  property  and  value  of 
detention  or  for  the  value  of  the  property  and 
the  value  of  the  detention.— Fidelity  &  Deposit 
Go.  of  Maryland  t.  Art  Metal  Const  Gow  (Ala.) 


DEVISES. 

See  Wills. 

DEVOLUTIVE  APPEAL 

See  Appeal  and  Error,  8  1206. 

DIES  NON  JURIDICUS. 

See  Sunday. 

DIKES. 

See  Drains. 

DILIGENCE. 

Affecting  right  to  new  trial,  see  Criminal  Law, 

§  939;  New  Trial,  i  95. 
Of  carrier  Id  transportation  and  delivery  of 
goods,  see  Carriers,  8  103. 

DIRECTING  VERDICT. 

See  Criminal  Law,  8  753. 

DISABILITIES. 

Oontribntory  negligence  of  gereons  nnder  dis- 
ability, see  Negligence,  8  8o. 

Partifmtar  eUuaea  of  per»on$. 
See  Convicts;  Infants. 

Married  wtHnen,  see  Husband  and  Wife,  {8  S!>- 
97i 

DISBURSEMENTS. 

Costs  In  general,  see  Costs. 


Of  injunction,  see  Injunction,  88  178,  184. 

From  indebt9dne$$f  obliff^iOA,  or  liabilUf, 
See  Bills  and  Notes,  {  511:  Judgmrat  f  800; 

Mortgages.  H  ^  811;  Release. 
Bankrupts,  see  Bankruptcy,  {  432. 
Sureties  on  bonds,  and  undertakings  in  judicial 

proceedings,  see  Bail,  88  79,  80. 

DISCONTINUANCE. 

Of  action,  see  Dismissal  and  Nonsuit,  81  25,  2& 

DISCOVERED  PERIL 

Injury  avoidable  notwithstanding  cMitribatorT 

negligence,  see  Negligence,  8  83- 
Injun  avoidable  notwithstanding  contributoiy 

n^ligence,  ^plicati(»i  of  doctrine  to  injuries 

caused  by  automobile  on  street,  see  Uonid- 

pai  Corporations,  |  700b 

DISCOVERY. 

See  Depositions. 

I.  nr  EQUiTT. 

8  3.  .The  chancery  court  lias  jurisdiction  of  i 

bill  for  discovery,  though  plaintiff  may  bare 
legal  means  of  obtaining  proof. — Eeyntone  Lum- 
ber Xard  V.  Yazoo  &  M.  V.  R.  Co.  (Miss.)  445. 


n.  UNDEB  aXATITTOBT  PROVI- 
SIONS. 

(A)  InterroiiatopleB   and  BzamlHJttlon  of 
Fartlea  amd  of  Otber  Persoaa. 

t  67.  Answers  to  interrogatories  under  the 
statate  cannot  be  stridien  solely  because  not 
responsive.— Prestwood  v.  Carlton  (Ala.)  '.^i. 

8  69.  That  answers  to  interrogatories  pro- 
pounded under  Code  1890,  §  1S50  et  seq..  are 
merely  Irresponsive,  is  not  ground  for  striking 
them  out.— Sullivan  Timber  Co.  v.  LonUville  & 
N  11.  Co.  (Ala.)  941. 

8  79.  Plaintiff  on  defendant  offering  answers 
to  interrogatories  held  entitled  to  the  exclusion 
of  so  much  thereof  as  was  nonresponsible  and 
illegal.— BirmlDgham  By.,  Light  &  Power  Ok 
V.  Morris  (Ala.)  198. 

DISCRETION  OF  COURT. 

Admission  in  rebuttal  of  evidence  proper  in 

chief,  see  Trial,  8  fS- 
(TontinuRQce,  see  Continuauce,  8  7. 
Cross-examination  of  witnesses,  see  Witnesses, 

8  2G7. 

Dissolution  of  temporary  injunction,  see  In- 
junction, 8  178. 

Order  of  proof,  see  Criminal  Law,  88  680,  6S3. 

Beceptioa  of  evidence  in  criminal  prosecution, 
see  Criminal  Law,  8 

Redirect  examination  of  witnesses,  see  Wit- 
nesses, 8  28G. 

Beopening  case  for  fnrtlier  evidence,  see  Trial, 
5  (». 

Review  of  discretion  in  civil  actions,  see  Appeal 

and  Error.  88  969-974,  1092. 
lieview  of  discretion  in  criminal  prosecntioos, 

see  CrimlQal  Law,  ||  11S0-11Q& 

DISCRIMINATION. 

Denial  of  equal  protection  of  laws^  see  Consti- 
tutional Law,  81  209-245. 

Special  privileges  or  immnnitles  and  eiftss  leg- 
islation, see  Coostitntionai  Law,  8  SOU. 
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DISMISSAL  AND  NONSUIT. 

IMsmisaal  of  action  as  to  coparty  as  affecting 
competency  a's  witness  against  estate  of  de- 
cedent, see  Witnesses,  %  139. 

IMsmlssal  of  appeal  or  writ  of  error,  see  Appeal 
and  Elrror,  {  SOI ;  Criminal  Law.  f  1131. 

Practice  in  equitj,  see  Equity,  fi  3G3. 

Review  of  deciaiona,  see  Appeal  and  Error,  $ 
lOS. 

I.  TOLVNTABT. 

S  25.  Wliere  it  appeared  that  one  defendant 
was  acting  in  the  premises  only  as  the  agent 
of  the  other  defendant,  plaintiff  coald  dismiss 
as  to  the  agent  without  effecting  a  discon- 
tinoance  as  to  the  other  defendant.-— Atlas  Coal 
Co.  T.  0'B«ar  (Ala.)  63. 

fi  26.  In  actions  ez  delicto,  plaintiff  may 
discontinue  as  to  one  or  more  defendants  and 
maiDtain  the  action  against  the  remainiog  de- 
fendants.—Wright  V.  Sample  (Ala.)  268. 

n.  iinroxiUNTABT. 

i  66.  Where  persons  were  improperly  joined 
as  complainants,  but  the  question  whether  they 
had  an  interest,  and  how  they  shoald  assert  it. 
was  one  to  be  litigated  in  the  case,  held,  that 
the  judgment  would  not  be  affirmed  because  of 
the  misjoinder.— Bacot  t.  Pbeniz  Ins.  Co.  of 
Brooklyn  (Miss.)  729. 

DISORDERLY  CONDUCT. 

Blasphemy  or  profanity,  see  Blasphemy. 
Disorderly  mode  or  course  of  life,  see  Vagrancy. 
Keeping  disorderly  house,  see  Disorderly  House. 
Oflfenses  against  the  public  peace  in  general,  see 
Breach  of  the  Peace. 

DISORDERLY  HOUSE. 

I  !k  Code  1906,  S  5065,  providing  that  every 
keeper  of  a  house  of  prostitation  sliall  be  pun- 
ished as  a  vagrant,  held  not  to  exclude  the  right 
to  prosecute  such  person  for  keeping  a  bawdy 
honse.— Garin  t.  Sute  (Miss.)  496. 

DISPARAGEMENT. 

Of  title  or  Interest  grantors,  former  owners, 
or  privies  as  admission,  see  Evidence,  S  230. 

DISPATCH. 

See  Telegraphs  and  Telephones. 

DISPOSSESSION. 

See  Forcible  Entry  and  Detainer. 

DISPUTE. 

Amount  in'  dispute  as  affecting  jurisdictfon  of 
courts,  see  Courts,  8  121 ;  Justices  of  the 
Peace,  S  44. 

Want  of  actual  controversy  ground  for  denying 
mandamus,  see  Mandamus,  i  16. 

DISQUALIFICATION. 

Of  judge,  see  Jndgen.  S§  47-50. 
Of  jurors,  ground  for  new  trial,  see  Criminal 
Law,  8  023. 

Of  prosecuting  attorney  as  affecting  right  of 
judge  to  appoint  counsel  for  prosecution,  see 
Criminal  Law,  S  639. 

DISSEISIN. 

See  Fordble  Entry  and  Detainer. 


DISSENT. 

Of  judges  to  opinion  of  conrt,  see  Appeal  and 
Error,  (  1123. 

DISSOLUTION. 

Of  injunction,  see  Injunction.  H  178,  184. 
Of  partnership,  see  Partnership,  J  2^^. 

DISTRESS. 

For  rent;  see  Landlord  and  Tenant,  i  2G5. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  Descent^nd  Distribu- 
tion ;  Execntora  and  Administrators,  |  402. 

Of  governmental  powen  and  functions,  see  Con- 
stitutional Law,  i  60. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Disqualification  of  prosecuting  attorney  as  af- 
fecting right  of  judge  to  appoint  .counsel  for 
prosecution,  see  Criminal  Law,  {  639. 

Validity  of  information  filed  by  attorney  ap- 
pointed to  act  instead  of  district  attorney, 
see  Indictment  and  Information,  S  39. 

S  3.  Private  counsel,  who  aid  in  prosecution 
of  a  case  as  the  solicitor  may  permit,  are  not 
"Rsslstant  Bolicitora."  within  Geo.  St  1906,  1 
3S80.— Clinton  v.  State  (Fla.)  QSO. 

DISTRICTS. 

Drainage  or  reclamation  districts,  see  Drains, 
«  18.  , 

School  diiitricts,  see  Schools  and  School  Dis- 
tricts, 8  53. 

Taxing  and  assessment  districts,  see  Taxation, 
I  253. 

DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE. 

Breach  of  tbe  pnblie  peace,  see  Breach  ot  the 
Peace. 


DITCHES. 


See  Drains. 


DIVERSE  CITIZENSHIP. 

Ground  of  jurisdiction  of  United  States  courts, 
see  Bemoral  of  Caases,  {  61. 

DIVIDED  COURT. 

Decisions  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  {  1123. 

DIVISION  FENCES. 

See  Fences. 

DIVORCE. 

H.  OBOtTHDS. 

8  12.  Divorces  will  not  be  granted  for  post- 
Diiptinl,  except  adultery,  causes  not  rendering 
one  of  the  parties  incapable  of  performing  his 
marital  duties.— Prall  v.  Prall  (Fla.)  Sfi7. 

8  27.  "Extreme  truelty  justifying  divorce" 
defined.-Prall  v.  Prall  (Fla.)  Sirf. 

I  37.  Refusal  of  wife  to  cohabit  is  not  such  a 
desertion  as  authorizes  a  divorce  for  willful,  ob- 
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stlnate,  aod  oontinned  desertion  for  one  year.— 
Pnll  T.  Pxall  (Fla.)  867. 

nr.  JUBISDICTIOV.  proobedikos, 
AKB  BEUEF. 

(C)  PlcAdlBK. 

i  90.  The  bill  of  complaint  should  contain  al- 
IcgatloDs  of  ail  focta  necewaiy  to  the  canae  of 
action.— Pxall  v.  Frail  (Fla.)  tj67. 

fi  91.  A  bill  of  divorce,  except  for  adnltery, 
under  Gen.  St.  lOOG,  §  1926,  must  allege  that 
plaintiff  has  resided  two  years  in  the  state  be- 
fore filing  tbe  bill,  whidi  fact  must  be  proven. 
— rrall  T.  PzaU  (Fla.)  867. 

(D)  Evidence. 

I  117.  That  evidence  is  not  complete  within 
Itseifi  bat  must  be  snnplemented  by  other  evi' 
dence,  held  not  to  render  it  incompetent  or  in- 
admissible.—Atiantic  Coaat  Une  B.  Go.  v. 
Partridge  (FlaJ  684. 

8  129.  In  a  suit  by  a  wife  for  divorce  for 
adultery,  evidence  held  to  sustain  Judgment  for 
plainUff.— Milner  v.  Tutwiler  (La.)  654. 

(B)  DlamlaMl,  Trial  or  HeArlas*  and  New 
Trial, 

i  146.  Under  Code  1907.  S  3164,  authorizing 
nncontested  divorce  caaea  to  be  decided  in  vaca- 
tioD,  that  a  complaint  in  saeh  a  case  asked  for 
tbe  custody  of  children  held  not  to  deprive  the 
proceeding  of  its  character  aa  a  divorce  case,  in 
view  of  Code  1907.  S  380a— Falley  t.  Falley 
(Ala.)  894. 

(F)  Jndwent  or  Deeree* 

i  160.  Under  Code  1907,  S  3164  (Gen.  Acts 
1898-09,  p.  118),  after  a  decree  pro  confesso,-  a 
written  request  for  submission  in  vacation  in  a 
letter  writt«i  by  solicitors,  Aeld  to  constitute 
a  request  filed,  within  tbe  terms  of  the  ststnte. 
—Falley  v.  Falley  (Ala^  894. 

I  171.  A  decree  In  a  anit  for  divorce  for  vio- 
lent temper  held  not  a  l>ar  to  a  second  suit  for 
divorce  for  extreme  cruelty  and  willful  deser- 
tion where  different  facte  are  alleged.— Prall  v. 
Prall  (Fla.)  867. 

I  171.  The  principles  of  res  judicata  should 
not  be  so  applied  as  to  prevent  one  determina- 
tion of  every  distinct  cause  of  action  under  tbe 
statutes  authoiizing  divorces  for  speL-ific  mis- 
conduct.—Prall  V.  Prall  (Fia.)  867. 

▼X.  OTOTODT-  AND  SITPPOBT  OF 
CHIIJ>BEN. 

S  308.  Divorce  decree  held  to  relieve  father 
of  liability  to  the  mother  for  tbe  support  of  a 
son  electing  to  live  with  her.— Dickinson  v.  Dick- 
inson (Fla.)  572. 

DOCUMENTS. 

As  evidence,  see  Criminal  Law,  I  432:  Evi- 
dence. H  343-372. 

Rest  and  secondaiy  evidence,  see  Criminal  Law, 
i  398 ;  Evidence,'  ||  171-18S. 

DOING  BUSINESS. 

In  state,  by  foreign  corporation,  see  C!orpora- 
tions,  I  642. 

DOMESTIC  ANIMALS. 

See  Animals. 

DOMICILE. 

Of  parties  to  action  as  determining  jurisdiction 
of  ronrtfl,  see  Kemoval  of  OuEies,  $  01. 


DONATIONS. 


See  Olfti. 


DOWER. 

n.  XHOHOATE  XMTE&BST. 

(A>  Rlskta  asA  Reai«4teB  vf  Wife 

S  84.  Where  tbe  owner  of  land  died,  leavinc 
a  widow  and  three  children,  tbe  land  descended 
to  his  children,  subject  only  to  a  dower  interest, 
and  on  tbe  widow's  death  the  property  descended 
to  a  surviving  child. — Barrier  v.  Yoong  (Miss.) 
508;  Same  v.  Holland  (Misa.)  560;  Same  v. 
Daley,  Id. 

m.  BIGHTS  AWP  BEHRDIES  OF 

WIDOW. 

S  65.  Before  dower  is  assigned,  it  is  in  tbe 
nature  of  a  right  of  action,  and  not  an  interest 
or  estate  in  land.— Martin  v.  Evani  (AI^ 

DRAFTS. 

See  Bills  and  Notes. 

DRAINS. 

In  cities,  use  and  regulation,  see  Unnldpal  Cor- 
porations, (  712. 

I.  BSTABUSBMEHT  AHD  MAIH- 

TEKAMOB. 

t  18.  Any  suggestion  of  informality  in  a 
drainage  district  bond  issue  election  held  cared 
by  a  second  electioD.— Board  of  Com'rs  of 
Beyou  Terre-aux-Bceufs  Drainage  Dist.  v.  Bak- 
ei"  (La.)  16. 

I  16.  The  opening,  maintenance,  and  control 
of  natural  drains  within  the  police  power 
of  tbe  state  conferred  by  Act  No.  159,  p.  290, 
of  1002,  and  Act  No.  61.  p.  142,  of  1904.  and 
other  legislation,  on  the  boards  of  commission- 
ers of  the  drainage  districts.— Petit  Anse  Co- 
teau  Drainage  Dist.  v.  Iberia  &  T.  B.  Co.  CLa.) 
512. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUNKARDS. 

Intoxication  as  defense  in  criminal 
tions,  see  Criminal  Law,  $  53. 

DUE  COURSE  OF  TRADE. 

Transfer  of  negotiable  Instruments,  see 
and  Notes,  f  332. 

DUE  PROCESS  OF  UW. 

See  Gonatitntio&al  Law,  i|  284-901. 

DUES. 

Of  members  of  mutual  benefit  Insaruiee 
ciattoDS,  see  Insurance,  |  tSI}. 

DURESS. 

Af^tlng  validity  of  deed,  see  Deeds.  |  71. 
Persons  against  whom  deed  may  be  canceled 

for  duress,  see  Cancellation  of  Instmments.  I 

30. 

DYING  DECLARATIONS. 

See  Homicide.  H  203-218. 

EARNING  CAPACITY. 

Impairment  of,  evidence,  see  Damages,  |  173. 
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EASEMENTS. 

Public  eatemeixti. 

See  Dedication ;  Highways ;  NavigaMe  Waters, 
Streeta*  see  Municipal  Corporations,  H  648- 
706. 

I.  CREATION.  EXISTENCE,  AKD  TEB- 
MIITATION. 

S  S.  A  proTlgion  In  an  execator'a  deed  re- 
serving a  right  of  way  over  the  land  conveyed 
A«((I  not  an  easement  ui  gross,  but  one  appurte- 
nant to  the  land  reserved  under  Code,  8  3396. — 
TVebb  v.  Jones  (Ala.)  887. 

i  14.  A  provision  in  the  babendnm  of  a  deed 
held  to  create  a  servitude  of  a  right  of  passage 
over  the  lands  conveyed,  whether  it  was  a  res- 
ervation or  an  ezcepuon.— Webb  v.  Jones  (Ala.) 
887. 

S  17.  An  implied  light  of  passage  cannot  ex- 
ist, where  a  special  passage  has  been  fixed  by 
contract.— Baldwiu  Lumber  Co.  v.  Todd  (La.) 
626;  In  re  Baldwin  Lnmber  Ca,  Id. 

H.  liXTUNT  OF  BIGHT,  USE,  AMD 

OBSTBUcnoir. 

f  Gl.  The  complaint,  in  an  action  for  inter- 
ference with  an  easement  must  allege  plain- 
tifr»  ownership  of  the  easement, — Beard  v. 
Hicks  (Ala.)  2^. 

I  61.  Landlords  held  entitled  to  sue  to  en- 
force an  easement  of  a  right  of  way,  though  they 
had  let  the  dominant  estate  to  tenants  for  ag- 
ricultural purposes.— Webb  v.  Jones  (Ala.)  887. 

S  61.  Demand  on  defendants  that  they  open 
a  way  to  which  plaintiffs  were  entitled  held  not 
essential  to  the  maintenance  of  a  suit  by  com- 
plainants for  the  enforcement  of  their  ease- 
ment-Webb V.  Jones  (Ala.)  887. 

S  61.  Injunction,  based  upon  Implied  right 
of  passage,  held  properly  refused.- Baldwin 
Lumber  Co.  v.  Todd  (La.)  526 ;  In  re  Baldwin 
Lumber  Co.,  Id. 

ECCLESIASTICAL  CORPORATIONS. 

See  Belis^ous  Societies. 

EDUCATION. 

See  Schools  and  School  Districts. 

EJECTMENT. 


See  Forcible  Entir  and  Detainer, 
Real  Actions. 


9-34; 


I.  BIGHT  OF  AOTIOIT  AND  DE- 
FENSES. 

i  10.  In  ejectment  to  recover  certain  land 
under  a  navigable  bay,  plaintiff's  evidence  of 
possession  held  Insufficient  to  show  prior  possea- 
Bion.— Bass  v.  Bamos  (Fla.)  045. 

I  13.  An  equitable  title  will  not  support  eject- 
ment-Neville V.  Cheshire  (Ala.)  1005. 

{  16.  Where  land  was  such  that  actual  pos- 
session was  apparently  not  allowed  by  law,  or 
if  the  prior  possession  was  not  actual,  or  was 
unlawful,  or  was  a  mere  pretense,  or  that  of 
flD  intruder  or  trespasser,  plaintiff  must  sbow 
title  and  right  of  possession.— Bass  t.  Ramos 
(Fla.)  945. 

§  16.  Plaintiff  In  ejectment,  though  without 
title,  if  he  has  bad  prior  actual  and  proper  pos- 
session, though  not  for  tfae  period  necessary 
to  constitute  adverse  possession,  may  recover 
against  a  person  without  title,— Bass  v.  Ramos 
(Fla.)  945. 

{  16.  Plaintiff  in  ejectment  without  title  can- 
not recover  as  ag^nst  a  mere  Intruder  without 


title,  if  plaintiff  has  not  himself  had  prior  ac- 
tual possession.— Bass  v.  Ramos  (Fla.)  945. 

i  16.  The  rule  that  plaintiff  roust  recover 
on  his  own  title  does  not  t»revent  the  acquisition 
of  possessory  rights  as  between  persons  other 
than  the  true  owner.- Bass  v.  Bamos  (Pla.)  915. 

8  17.  Plaintiff  must  either  have  title  and 
present  light  to  continued  possession,  or  actual 
bona  fide  possession  with  a  right  to  continued 
possession,  when  ousted  by  defendant,  and  a 
right  to  poBsessiou  when  suit  is  brought.— Bass 
r.  Bamos  (Fla.)  945. 

S  28.  Pleas  on  equitable  grounds  In  an  ac- 
tion in  ejectment  held  properly  stricken. — Nor- 
man T.  Beebman  (Fla.)  876. 

m.  PLEADING  AND  EVIDENCE. 

Admissibility  of  evidence  of  rimilar  transac- 
tion, see  Bvidence,  |  129. 

I  84.  In  ejectment,  a  deed  nnder  which  de- 
fendant claimed  held  admissible,  though  dated 
after  commencement  cf  suit- Hughes  v.  Rose 

(Ala.)  890. 

i  85.  Proof  that  lands  In  controversy  are  sep- 
arate property  of  a  married  woman  held  not  a 
variance  u  ejectment  by  A.  joined  by  her  hus- 
band. B.— Norman  v.  Beekman  (Fla,)  870. 

{  86.  Presumption  that  possession  of  land 
was  lawful  may  be  rebutted  by  proof  of  the 
character  of  the  land,  the  time  and  manner  of 
possession,  and  other  drcumstances.— Bass  v. 
Ramos  (Fla.)  945. 

IV.  TBIAI..  JITDOMENT,  ENFORCE- 
MENT OF  JUDGMENT,  AND 
REVIEW. 

{  109.  Affirmative  charge  for  (tefendants  in 
ejectment  held  properly  refused.- Norman  v. 
Beekman  (Fla.)  876.  • 

S  114.  In  ejectment  in  which  plaintiffs  claim- 
ed as  heirs,  and  defendants  claimed  under  a  sale 
by  the  administrator  of  plaintiffs'  ancestor,  held 
error  not  to  adjudge  plaintiffs  entitled  to  the 
homestead.— Shannon  v.  Summers  (Miss.)  693. 

V.  DAMAGES.  MESNE  PROFITS,  IM- 
PROVEKENTS,  AND  TAXES. 

S  127.  In  ejectment  plaintiff  may  recover  the 
land,  together  with  mesne  profits,  Including 
damages  for  waste  and  dilapidation.— -Norman  v. 

Rpekman  (Fla.)  876. 

S  132.  In  ejectment  the  damages  allowed  are 

those  in  actions  of  trespass,  not  of  trover  and 
conversion. — Xorman  v.  Beekman  (Fla.)  876. 

§  132.  In  ejectment  the  injury  is  to  the  free- 
hold, and  the  tme  measure  of  damages  is  the 
injury  done  to  it— Norman  v.  Beekman  (Fla.) 
876. 

ft  135.  Amount  of  damages  for  cutting  and 
remo\-lng  wood,  defined.— Norman  t.  Bewman 
(Fla.)  87a 

ELECTION.  • 

Between  causes  of  action,  counts,  or  defenses, 
see  Pleading.  |  369. 

ELECTION  OF  REMEDIES. 

fi  3.  A  bill  to  reform  a  policy  held  not  in- 
roQsisteiit  with  an  action  at  law  on  the  policy 
as  it  would  be  if  reformed. — Florida  Home  Ins. 
C?o.  V.  Bozemau  (Fla.)  413. 

S  14.  The  adoption  of  one  of  two  or  more 
inconsistent  remedies  by  one  cognizant  of  the 
facts  is  a  bar  to  a  resort  to  the  alternative 
remedy.— Fidelity  ft  Deposit  Co.  of  Maryland 
V.  Art  Metal  Const  Co.  (Ala.)  186. 
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tLECTIONS. 

Of  particular  officers. 
GhalraOui  of  coimty  board,  tee  Counties,  |  61. 

To  determine  particutar  gueMtiont. 

Amendment   or  reviaicMi  of  Cooatitution.  see 

Constitutiooal  Law,  f  9. 
Issuance  of  drainage  district  bonds,  see  Drains, 

lia 

To  detennine  coanty  aid  to  rallioads,  see  Coon- 
ties,  fi  154. 

T.  BEOISTRATION  OF  VOTERS. 

S  95.  Acts  1897,  p.  465,  No.  199,  S  35.  relat- 
ing to  registration  of  voters,  held  in  violation  of 
Const,  art.  187.— State  ex  rel.  Woods  t.  Theriot 
(La.)  77a 

8  98.  No  one  is  entitled  to  be  registered  who 
does  not  possess  the  qualifications  required  of  a 
voter.— State  ex  rel.  Woods  v.  Theriot  (La.)  770. 

S  98.  An  elector  leaving  a  parish  and  pre- 
cinct of  his  residence  and  removing  to  another 
parish  held  not  entitled  to  be  registered  in  the 
parish  and  precinct  from  which  be  removes  aft- 
er an  absence  of  10  months  under  Const  art. 
197.— State  ex.  rel.  Woods  t.  Theriot  (LaO  770. 

Z.  OOOTTESTS. 

Appeal  from  part  of  judgment  relating  to  costs, 

see  Appeal  and  Error,  §  122. 
Review  of  part  of  judgment,  see  Appeal  and 

Error,  i  122. 

I  307.  Under  Act  No.  69,  p.  57,  of  1880.  a 
cit;  is  not  liable  for  the  c<vta  of  a  contest  of  an 
election  for  membership  in  the  ctty  council, — 
Deal  V.  Hodge  (Ia.)  823. 

ELECTRICITY. 

Effect  of  partial  invaltdity  of  statute  relating 
to  licensing  of  electricians,  see  Statutes,  8  ti4. 

Electric  railroads,  see  Street  Satlroads. 

Laws  providing  for  licensing  of  electricians  as 
denial  of  equal  protection  of  law,  see  Consti- 
tutional Law,  8  230 ;  as  denying  protection  of 
property  right,  see  Constitutional  Law,  {  87. 

Telegraph  and  telephone  lines,  see  Telegraphs 
and  Telephones. 

8  16.  Where  electric  light  fixtures  had  been 
used  for  years  and  accepted  by  defendant  elec- 
tric light  company,  held,  that  it  could  not  insist. 
In  an  action  against  it  for  setting  fire  to  the 
dwelling  that  the  6xtnres  were  defective.— Han- 
ton  V.  New  Orleans  &  C  B.,  Light  &  Power  Co. 
(Xia.)  544. 

^  19.  Evidence  in  an  action  against  an  elec- 
tric light  company  for  the  destruction  of  plain- 
tiff's bouse  by  fire  held  to  jostify  a  finding  that 
the  fire  was  due  to  the  passage  of  a  greater  cur- 
rent through  the  wires  than  the  fixtures  in  the 
honse  were  prepared  to  meet.— Hanton  v.  New 
Orieana  &  G.  B.,  Light  &  Power  Co.  (La.)  544. 

•  ELIGIBILITY. 

Of  witnesses,  see  Witnesses.  88  37-204. 


See  Levees 


EMBANKMENTS. 


EMBEZZLEMENT. 


See  False  Pretenses;  Larceny. 
Civil  liability  for  conversion,  see  Trover  and 
Conversion. 

Former  jeopardy,  see  Criminal  Law,  |  197* 

EMBRACERY. 

Bribery  of  jurors,  see  Bribery. 


EMINENT  DOMAIN. 

Dedication  of  property  to  public  use,  see  Ded- 
ication. 

Public  improvements  by  municinalitiea.  Bee  Mn* 
nicipal  Corporations,  88  28G-446. 

I.  MATXri^  EXTENT,  AKD  DBLEOA- 
TlOIf  OF  POWER. 

8  86.  A  telegraph  is  such  a  public  use  as  to 
justify  the  exercise  of  eminent  domain.— West- 
tern  Union  Teli«raph  Co.  t.  HlU  (Ala.) 

XX.  COMPENSATION. 

(B>  TaldBK     or     Injarlnir     Property  mm 
Grovrnd  for  Compe»MtleB. 

8  84.  The  special  rights  of  owners  of  land 
extending  to  ordinary  high-water  mark  of  nav- 
igable waters  in  the  waters  opposite  their  hold- 
ings are  rights  of  property  which  may  not  be 
taken  without  compensation  and  doe  process  of 
law.— Browaid  v.  Mabiy  (Fla.)  836. 

IT.  BEBCEDIES  OF  OWNERS  OF 
PROPERTT. 

8  274.  The  relief  prayed  by  a  bill  to  enjoin- 
the  conatruction  by  a  city  of  a  street  over  com- 

Slalnant's  land  granted.— City  of  Ocaltt  t.  An- 
erson  <Fla.)  RTZ 

9  281.  A  railroad  company,  entering  on  land 
under  etnineut  domain  proceedings,  h€U  en- 
titled to  an  injunction  restraining  a  suit  in 
ejectment  to  recover  the  land.— Jones  t.  South- 
ern By.  Co.  (Ala.)  380. 


EMPLOYES. 

See  Master  and  Servant. 

EMPLOYMENT. 

Of  broker,  see  Brokers,  8  40. 

ENACTMENT. 

Of  statutes,  see  Statutes,  ||  8Vfr-64h 

ENCROACHMENT. 

On  highway,  see  Highways,  8  158. 
On^reet,  see  Municipal  Corporations,  8S 

ENDOWMENT. 

See  Dower. 

ENROLLMENT. 

See  Records. 

Of  Judgment,  see  Judgment.  J  288. 
Of  voters,  see  Bleetions,  IS  Oi^  98. 

ENTRY. 

Of  judgment,  aee  Judgment,  8  280. 
Do  land,  by  force,  see  Forcible  Entry  and  De- 
tainer. 

ENTRY,  WRIT  OF. 

Actions  for  damages  for  wrongful  entry  upon 
or  injury  to  real  property,  see  Trespass. 

Actions  for  forcible  entry  and  detainer,  see 
Forcible  Entry  and  Detainer,  81  d-^. 

Actions  for  recovery  of  possession  of  real  prop- 
erty, and  damages  for  detention  thereof,  see 
Ejectment. 

Real  actions  founded  on  right  of  property,  see 
Real  Actions. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  I^w.  88  209-245. 


Topics,  divisions,  *  section  <()  NUMBERS  la  this  Indai.  *  Dec.  *  Am«r.  Digs,  ft  Rsportsr  Indaxsa  agroo 


Digitized  by  VjOU^  IC 


INDEX-DIGfiST. 


1093 


EQUITABLE  DEFENSES. 

In  actions  at  law,  see  Ejectment,  }  26. 

EQUITABLE  ESTATES. 

See  Mortgages ;  Tnuts. 

EQUITABLE  LIENS. 

Vendors'  liena,  see  Vendor  and  Purchaser,  { 
254. 

EQUITY. 

Equitable  defenses  in  action  at  law,  see  Eject- 
ment S  26. 

Equitable  estates,  see  Mortgajtes;  TruRts. 

Equitable  liens,  see  Vendor  and  Purcbaaer,  J 
254. 

Particular  »uhject$  of  eguitahle  iun«dfCtto»  and 

equitable  remediet. 
See  Account:    Cancellation  of  Instruments ; 

Discovery,  |  3 ;  Fraudulent  Conveyances,  gj 
20t>-299;  Injunction;  Quieting  Title;  Re- 
ceivers; BefonnatioQ  of  Inetrumenta ;  Spe- 
cific Performance;  Trusts. 
Belief  from  judgment,  see  Judgment,  Sg  419- 
461. 

Review  on  appeal. 
Necessity  of  exceptions  for  purpose  of  review 
in^eguitable  actions,  see  Appeal  and  Error, 

Scope  and  extent  of  review  In  equitable  actions, 
see  Appeal  and  Error,  {  1009. 

I.  nntlSDICTIOK.  PRUrOIFXAS,  AND 
KAXIMS. 

(A)  Hatnre,    Groniids,    Snbjecls,    and  Ex- 
tent of  JarlKdictlon  lu  Oencrml. 

Grounds  for  injunction,  see  Injunction,  S  23. 

S  17.  A  bill  showing  that  the  right  of  com- 
plainant to  an  office  which  has  a  pecuniary 
interest  is  involved  should  not  be  dismissed  for 
want  of  equity.— Houston  v.  Howze  (Ala.)  206. 

I  17.  Equity  held  authorized  to  grant  relief 
on  a  bill  quia  timet  for  the  protection  of  a 
future  right  of  enjoyment  oi  oersonalty. — 
Underwood  r.  Underwood  (Ala.)  305. 

S  39.  Where  the  chancery  court  has  taken 
jurisdiction  for  the  auxiliary  ourpose  of  discov- 
ery, it  may  grant  full  reliei  in  the  case,  under 
the  power  conferred  by  Const.  1890,  S  160.— 
Keystone  Lumber  Yard  t.  Yasoo  &  V.  R. 
Co.  (Hias.)  445. 

I  38.  The  chancery  court  having  taken  ju- 
vlsdiction  for  the  auxiliary  purpose  of  discov- 
ery sought  in  a  bill  to  compel  a  carrier  to  pay 
reciprocal  demurrage  charges,  it  may  grant  full 
relief  by  a  decree  for  the  amount  proved. — Key- 
atone  Lumber  Yard  v.  Yazoo  ft  M.  V.  R.  Co. 
(Miss.)  445. 

n.  LAOBES  AHD   STAI.E  DEMANDS. 

In  suit  to  confirm  or  try  tax  title,  see  Taxation, 
I  805. 

m.  PARTIES  AND  PROCESS. 

In  suit  to  enforce  specific  performance,  see  Spe- 
cific Performance,  |  lOG. 

IT.  PLEADING. 

In  particvlar  proceedingt. 
Bee  Quieting  Title,  81  35^  4?. 
For  accounting,  see  Account,  1 17. 
For  divorce,  see  Divorce.  Ii  90,  91. 
To  enforce  specific  performance,  see  Spedfic 
Performance.  S  114. 


To  reform  written  Instmiiient,  see  Befonnatioa 
of  Instruments,  §  36. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, I  263. 

(A)  Original  Bill. 

In  suits  for  reformation  of  instruments,  see 
Reformation  of  Instruments,  8  36. 

In  suits'  for  specific  performance,  see  Specific 
Performance,  8  114. 

In  suits  to  quiet  title,  see  Quieting  Title.  8  35. 

In  suits  to  set  aside  transfers  in  fraud  of  cred- 
itors or  subsequent  purchasers,  see  Fraudu- 
lent Conveyances,  8  263. 

8  145.  A  bill  in  equi^  may  be  filed  in  differ- 
ent aspects,  provided  each  aspect  makes  a  good 
bill.— Henry  v.  Tennessee  Live  Stock  Co.  (Ala.) 

1029. 

8  148.  Remedies  to  enforce  mechanics'  and 
equitable  Hens  held  not  so  different  that  two 
liens  could  not  be  set  up  in  the  same  bit). — 
Keily  v.  Smith  (Ala.)  145. 

I  148.  A  bill  for  partition  and  to  remove 
a  cloud  from  the  title  is  not  multifarious.— Fies 
v.  Rosser  (AU.)  287. 

8  150.  Under  Code  1907.  I  309K,  as  amended, 
a  bill  held  multIfarioii8.~Henry  v.  Tennessee 
Live  Stock  Co.  (Ala.)  1029. 

8  153.  Ambiguous  allegations  in  a  bill  of  com- 
plaint will  be  construed  most  strongly  against 
the  pleader.— Hull  v.  Burr  (Fla.)  754.  , 


(C)  CFosa-BUl 


and  Pica 

Thereto. 


and  Aaawev 


8  195.  A  cross-bill  held  to  introduce  new  mat- 
ter not  germane  to  the  bill.— Stansel  v.  Habn 
(Miss.)  Q9a 

<B)  Dcmnrrer,    Sixceptlons,   and  Motion*. 

8  214.  The  sufficiency  of  an  answer  to  a  bill 
can  be  tested  only  by  exceptions  thereto. — City 
of  Woodlawn  v.  Durham  (Ala.)  350. 

8  232.  A  demurrer  addressed  to  a  bill  as  a 
whole  held  properly  overruled.— Jones  v.  Barker 
(Ala.)  S90. 

8  232.  Where  a  demurrer  is  interposed  to  the 
whole  bill,  it  should  be  overruled  as  an  entirety, 
if  the  bill  states  any  case  for  relief  in  equity. — 
Roberts  V.  Cypress  Lake  Naval  Stores  Co.  (Fla.) 

678. 

8  2-15.  On  the  failure  of  complainant  ato 
amend  his  bill  on  the  sustaining  of  a  demurrer 
thereto  with  leave  to  amend,  the  court  must 
dismiss  it. — Underwood  v.  Underwood  (Ala.) 

305. 

(F)  Amended    and    Snpplemental  Plead- 
'Ingra  and  Revivor. 

6  273.  Complainant  may.  after  the  sustain- 
ing of  a  demurrer  to  his  bill  for  multifarious- 
ness, select  which  of  the  purposes  of  the  bill  he 
will  insist  on. — Bentley  v,  Barnes  (Ala.)  361. 

8  273.  An  amendment  to  a  bill  in  equity  held 
to  make  a  new  cause  of  action,  so  that  the  re- 
pugnancy between  the  original  bill  and  tbe 
amendment  rendered  the  amended  bill  bad  on  de- 
murrer.—Henry  V.  Tennessee  Live  Stock  Co. 
(Ala)  1029. 

8  273.  Ad  amendment  to  a  bill  in  equity  mnat 
not  present  a  new  cause  from  that  origiually 
presented.— Henry  v.  Tennessee  Live  Stock  Co. 
(Ala.)  1029. 


(G)  Slsaatnre,  Verlllcatloa, 
Service. 


Fillas,  and 


8  310.  An  answer,  without  signature,  seal,  or 
verification  by  or  for  defendant,  may  be  treated 
as  a  nullity.— City  of  Ocala  v.  Andezson  (Fla.) 
572. 
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7ii  j)sr«eiilar  proeeMng*. 

For  divorce,  see  Divorce,  {{  117.  129. 

For  relief  from  judgment,  see  Judgment,  f  461. 

To  reform  written  instrument,  Bee  Reformation 
of  Instruments,  |  45. 

To  set  aside  trammers  In  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, H  282-299. 

TXX.  DIBMUIAE.  BEFORE  HEARINO. 

i  363.  In  conslderins  the  question  of  the  dis- 
missal of  a  bill  for  want  of  equity,  onl;  the 
bill  can  be  looked  to. — Houston  v.  Howze  (Ala.) 

266. 

Vni.  HEARING.  SUBMISSION  OF  IS- 
SUES TO  JURT^  AND  REHEARING. 

In  suits  for  injunction,  see  Injunction,  8  130. 

i  373.  Uuder  Chancery  Rules  35-37  (2  Code 
1907,  pp.  1538,  1539),  a  cause  in  chancery  can 
be  set  down  for  hearing  on  ttw  bill  'and  answer 
without  taking  proof.— City  of  Woodlawn  T. 
Durham  (Ala.)  356. 

IX.  MASTERS  ANB  OOMMISBIONERfl* 
AND  PROCEEDINGS  BE- 
FORE THEM. 

Review  of  questions  of  fact,  see  Appeal  and 
Error,  |8  1017-1022. 

X.  DEGREE  AND  ENFORCEMENT 
THEREOF. 

In  suit  for  divorce,  see  Divorce,  |S  160,  171. 

S  420,  A  decree  pro  confesso  entitles  com- 
plainant to  the  relief  for  which  a  proper  predi- 
cate has  been  laid  in  the  bill.— Citj.of  Ocala  v. 
Anderson  (Fla.)  572. 

§  422.  An  assignment  of  error  that  the  court 
erred  In  adopting  and  making  part  of  its  decree 
the  ma^iter's  unauthorized  findings  and  conclu- 
sions of  fact  and  law  held  without  force.— Sara- 
sota Ice,  Fish  &  Power  Co.  v.  Lyle  &  Co.  (Fla.) 
993. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCAPE. 

Ground  for  dismissal  of  appeal,  see  Criminal 
Law,  S  1131. 

ESTABLISHMENT. 

Of  counties,  see  Counties,  {  16. 

Of  right  of  exemption,  see  Exemptions,  {  123 ; 

Homestead,  |  1^3. 
Of  street  railroads,  see  Street  Railroads,  i  36. 
Of  streets,  see  Municipal  Corporations,  |  648. 
Of  telegraphs  or  telephones,  see  Telegraphs  and 

Telephones,  S!  15,  20. 

ESTATES. 

Bankrupts*  estates,  see  Bankruptcy. 

Created  by  will,  see  Wills.  8  014. 

Decedents'  estates,  see  Descent  and  Distribu- 
tion;  ICxecutors  and  Administrators;  Wills. 

InsolTents'  estates,  see  Insolvenc}-. 

Title  acquired  by  purchaser  from  life  tenant 
with  power  to  sell,  see  Powers,  {  43. 

Particular  ettatet. 
See  Dower ;  Homestead ;   Life  Estates. 
Estates  for  years,  see  Landlord  and  Tenant 
Tenancy  in  common,  see  Tenancy  in  Common. 


ESTOPPEL. 

See  Election  of  Hemedies. 

I.  BT  RECORD. 

judgment,  see  Judgment,  H  540-584;  608- 


IB. 


n.  RT  DEED. 


Estoppel  of  tenant  to  dispute  title  of  landlord, 
see  Landlord  and  Tenant,  {  63. 

(B)  BstatM  ud  RlvhtB  Smbaeqacmtly  Ac- 
qs 1  red. 

I  3S.  A  subsequently  acquired  title  by  a 
grantor  under  warranty  deed  inures  to  the  ben* 
efit  of  the  grantee.— Swift  t.  Doe  ex  dem.  Wil- 
liams (Ala.J  123. 

H  38,  39.  Where  lan^  ia  conveyed  with  a 
warranty  an  after«cqaired  title  of  tbe  grantor 
inures  to  the  benefit  of  the  grantee ;  but  whei" 
land  is  conveyed  by  quitclaim,  cunveyiog  only 
the  interest  then  owned  by  the  grantor,  an 
after-acquired  title  does  not  pasa. — Vary  t. 
Smith  (Ala.)  187. 

§  39.  A  mortgage  held  to  convey  <HiIy  the 
title  the  mortgagor  had  at  the  time  of  tbe 
execution  thereof,  notwithstanding  Code  11M>7, 
(  3421.— Taiy  t.  Smith  (Ala.)  187. 

m.  EQUITABLE  ESTOPPEX^ 

Of  particular  ctattet  of  per$ons,  or  pertom*  im 
particular  rwiHon: 

Co-tenant,  see  Tenancy  in  Common,  |  34. 

Mortgagor  to  deny  title  of  mortgagee,  see  Mort- 
gages, S  142. 

Partner,  see  Partnership,  h  156. 

Tenant,  to  dispnta  title  (rf  landlord,  see  Land- 
lord and  Tenant,  f  68. 

7*0  Mserf  or  deny  particular  facta,  rigkta,  <i4im$, 

or  liahUitiec 

Grounds  for  avoidance  or  forfeiture  of  insur- 
ance policy,  see  Insurance,  $  375. 

Invalidity  of  contract  for  public  improvement, 
aee  Municipal  Corporations,  S  319. 

Title  of  landlord,  see  Landlord  and  Tenant.  | 
63. 

Validity  of  ioanranee  policy,  see  Insurance.  { 

375. 

To  maintain  or  oppote  particular  rcmedicc  or 

defentct. 

Appeal  or  other  proceeding  for  review,  see 
peal  and  Error,  |  882 ;  Criminal  Law.  f  11^7. 

By  election  of  remedy,  see  Election  of  Remedie». 
8  14. 

Ob^tioits  to  evidence,  see  Trial,  {  75. 

EVICTION. 

Of  tenant  as  affecting  liability  for  rent,  see 
Landlord  and  Tteant,  {  190. 

EVIDENCE. 

See  Affidavits;  Depositions;  Discovery;  Wit- 
nesses. 

Absence  of  evidence,  ground  for  contin(iance. 

see  Criminal  Law,  U  594-596. 
Admissibility  nnder  pleadings,  see  ^eadinc.  If 

380,  385. 

Applicability  of  instractlons  to  evidence,  see 
Criminal  Law,  i  814 ;  Trial,  {  252. 

Comments  of  counsel  on  evidence,  see  (?riminal 
Law,  8  720. 

Comments  of  counsel  on  matters  not  sustained 
by  evidence,  see  Criminal  Law,  S  719. 

In^mctions  as  to  rules  of  evidence,  see  Crim- 
inal Law,  SI  77&-789;  Trial,  H  206.  231. 
237. 

Instructions  ignoring,  see  Trial,  | 
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lastractions  on  eTidence  or  witneoes  w  Inva- 
sioQ  of  prOTiiice  of  jary,  see  Trial,  H  Ifil, 
1&4. 

Bfotion  to  strike  out  eridenoe,  see  Criminal 

Law,  I  696. 
Newly  discovered  evidence,  groiind  for  new  trial, 

see  Criminal  Law,  ||  988.  089;  Kew  Trial,  i 

104. 

Objections  to  evidence,  see  Criminal  Iaw,  H 

693-696 ;  Trial.  8|  7&-85. 
Objections  to  evidence  oa  ground  of  Insufficiency 

of  pleadings,  see  Pleading,  {  428. 
Objections  to  evidence  on  ground  of  variance, 

see  Pleading,  S  430. 
Offer  of  proof,  see  Criminal  Law,  |  670 ;  Trial, 

1  46. 

Frecoitatlon  of  evidence  by  counsel  In  criminal 
prosecution,  see  Criminal  Law,  I  706. 

■Questions  ot  fact  for  joiy,  see  Trial,  H  136- 
145. 

Iteception  at  trial,  see  Criminal  Law,  fi|  666- 

eS3;  Trial,  «S  46-83. 
Bullngs  on  evidence,  groand  for  new  trial,  see 

Criminal  Law,  |  921. 

At  to  portiovlar  facts  or  ixttst. 
See  Advene  Possesdon,  §1       118:  Statutes, 

«  286. 

Adultery  as  ground  for  divorce,  see  Divorce,  I 

129. 

Agency,  see  Principal  and  Agent,  I  22. 
Authority  of  agent,  see  Principal  and  Agent,  t 
122. 

Authority  of  corporate  officer  or  agent,  see  Cor- 
porations, i  432. 

Bar  of  statute  of  limitations,  see  Limitation  of 
Actions,  f  195. 

-Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  $  274. 

Dam^es,  see  Damages,  |{  163-173. 

Delivery  of  deed,  see  Deeds,  {  200. 

Fraud  in  conveyance  by  ancestor,  see  Descent 
and  Distribution,  S  90. 

Fraudulent  conveyance,  see  Fraudulent  0<Hivey- 
ances,  gf  282-299. 

<3ood  faith  of  purchaser  of  land,  see  Vendor  and 
Purchaser,  f  244. 

Health  and  physical  condition  of  person  Injur- 
ed, see  Damages,  {  168. 

Impairment  of  earning  capacity,  see  Damages, 
i  173. 

Interest  and  bias  of  witnesses,  for  purpose  of 
impeachment,  see  Witnesses.  S  374. 

Negligence  of  master  causing  injuty  to  servant, 
see  Master  and  Servant,  H  270,  278. 

Performance  or  breach  of  contract,  see  Con- 
tracts, fi  322. 

Statute  of  frauds,  see  Frauds,  Statute  of,  1 158. 

'Transfer  and  ownership  of  bill  or  note,  see  Bills 
and  Notes,  i  524. 

Validity  of  contract,  see  Contracts,  99. 

Validity  of  contract  of  sale,  see  Sales,  (  52; 
Vendor  and  Purchaser,  f  44. 

Validity  of  deed,  see  Deeds,  }  196. 

In  oettOM  by  or  aga^at  partioular  ctatta  of 
psrtonw. 

See  Brokers,  f  85;  Carriers;  Landlord  .and 
Tenant.  §  231 :  Master  and  Servant,  H  2(i.V 
278,  341;  Municipal  Corporations,  |  742; 
Railroads,  H  ^7,  396.  441,  480-482 ;  Street 
Railroads. 

Insurance  companies,  see  Insurance,  }  818. 
Tdegraph  or  teleplione  companies,  see  Tele- 
graphs and  Telephones,  {  66. 

In  particular  civil  actiont  or  proceeding*. 

See  Forcible  Entry  and  Detainer,  %  29;  Gar- 
nishment, §8  162,  164:  Mandamus,  %  168; 
Money  Lent,  %  7 ;  Trespass,  §  43. 

Between  parties  to  bailment,  see  Bailment,  8  31. 

For  asSBOlt,  see  Assault  and  Battery,  §  34. 

For  breach  of  contract  of  sale,  see  Sales,  f  417. 

For  compensation  of  broker,  see  Brokers,  |  85. 


For  conspiracy,  see  Conspiracy,  8  19. 
For  divorce,  see  Divorce,  SS  11<>  129. 
For  equitable  relief  against  judgment,  si 

ment,  §  461. 
For  false  imprisonment,  see  False  Ii 

ment,  §§  27,  30. 
For  injuries  at  railroad  crosainge,  8( 

roads,  g  347. 
For  injuries  from  destruction  of  biiil 

city,  see  Municipal  Corporations,  S  74: 
For  Injuries  from  fires  caused  by  oper 

raUroads.  see  Ballroads,  S8  480-482. 
For  injuries  from  negligence  or  default 

mission  or  delivery  of  telegraph  or  t 

message,  see  Telegraphs  and  Telephon 
For  injuries  to  animals  on  or  near 

tracks,  see  Hailroads,  {  441. 
For  injuries  to  passengers,  see  Carriers, 

318. 

For  injuries  to  persons  on  or  near 

tracks,  see  Railroads,  %  396. 
For  injuries  to  persons  on  or  near  str 

road  tracks,  see  Street  Railroads,  81  1' 
For  injuries  to  servaats,  see  Master  ai 

ant,  8S  265-278. 
For  price  or  value  of  goods  sold,  see 

358. 

For  procuring  discharge  of  servant,  sec 

and  Servant,  8  341. 
For  rent,  see  Landlord  and  Tenant,  8  - 
On  account,  see  Account,  Action  on,  f  7 
On  bills  or  notes,  see  Bills  and  Notes, 

624. 

On  Insurance  policies,  see  Insurance, 
Probate  proceedings  and  actions  rel: 

wills  or  probate,  see  Wills,  |  289. 
To  reform  written  instroment,  see  Reft 

of  Instruments,  9  46. 
To  restrain  nuisance,  see  Nuisance,  S  7 
To  set  aside  transfer  fn  fraud  of  crer 

subsequent  purchasers,  see  Fraudul<? 

veyances,  88  282-209. 
To  supply  lost  records,  see  Records,  8  ^ 

In  criminal  froteoutiam. 
See  Arson,  S  31  ;  Burglary,  88  31,  3o : 
nel  Law.  Sg  309-561 :  Forgery,  g  44  ; 
8  07;    Homicide,  88  156-252;  Lan 
45-65;  IJbel  and  Slander,  |  155;  S; 
8  46. 

Application  for  change  of  venue,  see  I 

taw,  g  134. 
Application  for  new  trial,  see  Criminal 

ftSe.  957. 

Violations  of  liquor  laws,  see  Intoxica : 
uors,  88  224,  231. 

Review  and  procedure  ihereon  in  a\' 
court*. 

Harmless  error  in  rulings  on,  see  Crimi ' 

8fi  1169,  1170. 
Review  of  rulings  as  dependent  on  pv 

nature  of  error,  see  Appeal  and  Vi 

1048-1058. 
Review  of  rulings  as  dependent  on  pre ! 

of  evidence  in  record,  see  Appeal  ai. 

I  690;  Criminal  Law,  8  1121. 
Review  of  rulings  as  dependent  on  pre  i 

of  objection  in  lower  court,  see  Api 

Error,  88  204,  205. 
R»-view  of  rnllnRS  involvingdiscretion  i 

see  Appeal  and  Error,  I  970. 
Review  of  snfnclency  of  evidence,  se 

and  Error,  H  1002-1022;  Orimlnal 

1158-1160: 

I.  JITDZOIAZ.  NOTICE. 

8  14.   That  a  nervous  condition  h 
acteristic  of  syphilis  may  not  be  judi 
tlced.— St.  Louis  &  S.  F.  R.  Co.  i  , 
(Ala.)  113. 

8  32.  The  Supreme  Court  will  not  i 
cial  notice  of  a  city  ordinance.— Burke  . 
11  (La.)  710. 
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n.  FRnroiiPTiOHS. 


In  criminal  pnweeutiona,  see  Olminal  Law, 
S80& 

At  to  partioular  faott  or  ittue*. 
Execution,  existence,  and  geuuineneKB  ot  ytlW, 

Bee  Wilis,  S  289. 
Fraudnlent  conveyance,  see  Fraudulent  Con* 

veyances,  {§  282-290. 
Jarisdiction  of  courts,  see  Judgment,  §  4D5. 

In  particiUar  civU  actiona  or  proccedinfft. 
See  Ejectment,  i  86;  Money  T>cnt,  $  7. 
For  injuries  from  fires  caused  by  oi>eration  of 
railroads,  see  Uailroade,  §  480. 

{  56.  It  must  be  presumed  that  a  party  to  a 
cauae  was  an  adult,  within  the  recital  of  the 
decree  that  all  adult  parties  interested  in  the 
cause  consented  to  its  rendition.— Gunter  v.  Hin- 
son  (Ala.)  86. 

S  75.  The  rule  that  there  may  be  an  unfavor- 
able inference  where  evidence  is  withheld  does 
not  obtain  where  the  evidence  is  equally  acces- 
sible to  both  parties. — Jordan  v-  Austin  (Ala.) 
70.  ' 

S  77.  There  can  be  no  unfavorable  inference 
against  a  party  failinz  to  produce  his  wife  as  a 
Witness  to  a  fact,  wfiere  he  and  his  dauKbter 
had  both  testified  thereto,  aa  the  wife's  testi- 
mony woald  be  merely  cumulative. — Jordan  v. 
Austin  (Ala.)  70. 

m.  BUBDEIT  OF  PROOF. 

As  affecting  riffht  to  open  and  close  in  intro- 
ducing evidence  or  arguing  to  jury,  see  Trial, 
8  25. 

Aa  to  particular  facta  or  itaua. 
See  Damages,  8  163. 
.  Bar  of  statute  of  limitations,  see  limitation  of 
'      Actions.  \  195. 
Blrror  in  tnal  court,  see  Appeal  and  Error,  8 
901. 

Fraud  fn  conveyance  by  ancestor,  see  Descent 

and  Distribution,  f  90. 
Fraudnlent  conveyance,  see  Fraudulent  Con- 

veyances,  88  282-299. 
RiKht  to  bail,  see  Bail.  8  49. 
Validity  of  deed,  see  Deeds,  8  196. 

In  pariKular  civil  actiona  or  iiroceedinira. 
See  Qarniahment,  8  162;  Uandamua.  8  108. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Railroads,  §  480. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  8  441. 

For  injuries  to  passengers,  see  Carriers,  8  316, 

For  injuries  to  pereons  nn  or  near  railroad 
tracks,  see  Railroads,  8  396. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  §  112. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, 8  265. 

On  insurance  policies,  see  Insurance,  8  646. 

To  set  aside  transfers  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, 88  282-299. 

8  96.  Burden  of  proof  as  to  plea  of  recoup- 
ment held  on  defendant,  though  general  isxue  Is 
also  pleaded.— Carolina  Portland  Cement  C».  v. 
Alabama  Const.  Co.  (Ala.)  332. 

IV.  RELEVANCY,  KATERIAUTT,  AITD 
COMFETElfOT  IH  OSMERjx. 

<A)  Faets  1*  Immw  and  Relevut  to  laamea. 

In  criminal  proaecutiona,  see  CrinUnal  Law,  88 
33it-308. 

I  106.  In  on  action  on  rd  account,  evidence 
of  immoral  relations  between  the  defendants 
held  inadmissible.— Lord  v.  Calhoun  (Ala.)  402. 


9  113.   In  an  action  against  a  carrier  for  in- 

jury_  to  or  destruction  of  goods  received  for  ' 
carriage  to  J,,  evidence  of  the  value  of  the 
goods  at  B.,  to  determine  their  value  at  J.,  is  j 
admissible.— St.  Louis  &  S.  F.  R.  Co.  t.  Cash 
Grain  Co.  (Ala.)  81. 

8  117.  Evidence  offered  in  an  action  for  in- 
juries to  a  servant  held  inadmissible.— Fletcher 
V.  Tennessee  Coal.  Iron  &  R.  Co.  (Ala.)  990.  i 

(B)  Res  Gestae. 

lo  crimloal  prosecutions,  see  Criminal  Law,  El  ' 
361-308. 

8  121.  On  a  trial  of  the  right  of  property  i 
levied  on  by  plaintiff  under  a  writ  of  attach- 
ment and  claimed  by  a  third  person,  the  former 
may  prove  all  that  was  said  and  done  at  the 
time  of  the  levy  as  a  part  of  the  res  geat«.— 
Montgomery  Moore  Mfg.  Co.  v.  Leeth  (AU.) 
210. 

8  127.  Expressions  of  pain  made  by  a  per- 
son injured,  forming  a  part  of  the  res  gests  of 
the  accident,  are  admissible.— Xew  Connellsvllle 
Coal  &  Coke  Co.  t.  Eilgore  (Ala.)  203. 

8  127.  Id  a  personal  injury  action,  hrld  no 

error  to  permit  evidence  that  i>Iaintiff  complain- 
ed the  next  day  of  his  injuries. — Loolaville  ft 
N.  R.  Co.  V.  Davaner  (Ala.)  276. 

6  127.  Rule  stated  as  to  admissibility  in  ac- 
tion for  injuries  of  the  declarations  of  injored 
party  as  to  suffering  occasioned  by  the  injui}'. 
—Western  Steel  Car  ft  Foundry  Go.  t.  Beaa 

(Ala.)  1012. 

8  127.  In  an  action  for  injuries,  declara- 
tions of  plaintiff  as  to  his  suffering  could  be 
proven  by  his  father,  to  whom  they  were  made 
—Western  Steel  Car  &  Fonndir  Co.  t.  Bean 
(Ala.)  1012. 

(C)  Similar  Pacts  A  ad  TrsMMctloMa. 

Other  offenses,  see  Criminal  Law,  88  3GO-372. 

8  120.  One  vice  Acid  not  provable  by  other 
vices  not  necessarily  connected  with  it. — Su- 
preme Lodge  Knights  and  Ladies  of  Honor  t. 
Baker  (Ala.)  058. 

8  129,  In  statutoTT  ejectment  by  one  claim- 
ing under  a  senior  mortgage  against  one  claim- 
ing under  a  junior  mortgage,  a  crop  lien  mort- 
gage executed  by  the  mortmgor  to  the  senior 
mortgagee,  which  has  no  relation  to  the  mort- 
gage on  the  land,  is  properly  excluded. — Davis 
V.  Anderson  (Ala.)  1002. 

(D)  H«t«rialltr> 

In  criminal  prosecutions,  see  Criminal  Law,  8 

381. 

<E))  Competc««r* 

In  criminal  prosecutions,  see  Criminal  Law,  88 

384,  390. 

Of  contradictory  testimony  of  witDeaa,  see  'Wit- 
nesses, §  406. 
Of  impeaching  evidence,  see  Witnesses,  8  374. 

8  155,  The  exclusion  of  certain  testimony  on 
b^alf  of  defendant  htid  eironeona,  in  riew  of 
evidence  admitted  for  plaiintlff.— Poilak  t.  Gun- 
ter &  Gunter  (Ala.)  155. 

V.  BEST  AMD  8E0ONBART  EVIDEXCE. 

In  criminal  prosecutions,  ace  Criminal  Law,  | 

398, 

8  171.  Where  the  Inquiry  as  to  facta  of  a 
former  suit  between  the  parties  waa  merely 
collateral  to  the  issues,  parol  evidence  showin-; 
the  nature  of  such  suit  was  admissible,  even  if 
the  record  therein  was  the  best  evideace  of 
the  fncts  sought  to  be  shown.— Gardoi  t.  Hous- 
ton Bros.  (Ala.)  1030. 

8  177.  Where  a  fact  ia  ascertainshle  only 
by  the  luHpection  of  a  large  number  of  doco- 
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ments  mtde  up  of  namerous  detailed  itate- 
menta,  a  competent  witness  who  has  perused  all 
the  documents  may  atate  nmmaiily  tbe  net  re- 
anlts  thereof.— Sbea  v.  Sewerage  &  Water 
Board  of  New  Orleans  (La.)  166. 

I  178.  Contents  of  a  justice's  lost  summons 
and  complaint  held  provable  by  parol. — South- 
em  Ry.  Co.  T.  Dickens  (Ala.)  109. 

S  163.  Certain  testimony  as  to  the  loss  of  an 
instrument  not  a  sufficient  predicate  for 

the  admission  of  secondary  evidence.-- C.  W. 
Zimmerman  Mfg.  Co.  v.  Dunn  (Ala.)  906. 

f  188.  A  copy  of  an  instrument  is  inad- 
missible, without  a  proper  predicate  accounting 
for  the  absence  of  the  original.— C.  W.  Zimmer- 
man Mfg.  Co.  T.  Dnnn  (Ala.)  800, 

I  1S3.  Exclnsion  of  secondary  evidence  of 
certain  orders  held  error. — Dpwees  v.  Bosticb 
Lumber  &  Mfg.  Co.  (Miss.)  805. 

S  185.  Where  plaintiff  testified  to  addressing 
and  mailing  letters  to  defendant,  a  sufficient 
predicate  was  laid  for  testimony  of  their  con- 
tents, without  provlns  notice  to  defendant  to 
prodnce  them,  where  be  denied  baring  received 
them.— Jordan  t.  Aastin  (Ala.)  70. 

Vn.  ASMI8BIOH8. 

<A)  ITMorc,  Form,  and  Incldenta  In  Gen- 
eral. 

{  213.  That  a  shipper,  suing  a  carrier  for 
injury  to  a  destruction  of  goods  received  for 
transportation,  had  presented  a  claim  direct  to 
the  carrier  in  settlement  of  the  controversy, 
with  a  view  of  reaching  an  amicable  adjustment 
of  the  dispute,  could  not  be  shown  as  an  ad- 
mission.—St.  LouIb  it  S.  F.  B.  Co.  T.  Cash 
Grain  Co.  (Ala.)  81. 

i  213.  A  statement,  made  and  delivered  b;i^ 
a  party  to  the  adverse  party  in  an  attempted 
compromise  of  tbe  matter  in  dispate  between 
them,  ia  inadmiseihle.— C.  W.  Zlnunerman  Mfg. 
Co.  y.  Dunn  (Ala.)  900. 

(O  Br  GvttBtor%  Former  Owaera,  or  PtIt- 
lea. 

S  230.  Grantos'B  declarations  after  the  mak- 
ing of  the  deed  held  not  competent  to  show  his 
intention  as  to  delivery.— Napier  v.  Elliott  (Ala.) 


(D)  Bt  AarentB  or  Other  Representatlvee. 

S  242.  Declarations  of  an  agent  held  compe- 
tent.— Montgomery  Moore  Mfg.  Co.  v.  Leeth' 
(Ala.)  210. 

S  242.  Statements  of  tbe  owner's  aThitect. 
made  while  be  was  inspecting  the  bnildinic.  in 
order  to  advise  the  owner  whether  it  had  been 
constructed  according  to  agreement,  were  bind- 
ing upon  the  owner,  and  admissible  in  pvidooce 
in  an  action  by  the  contractors  for  the  con- 
tract price.— Fleming  v.  Lansford  (Ala.)  021. 

I  244.  In  an  action  by  a  ttank  on  a  note, 
evidence  of  the  cashier'B  admission  of  payment 
held  admissible. — First  Nat.  Bank  v.  Alexander 
(Ala.)  45. 

i  244.  Admission  by  a  bank  cashier  to  de- 
fendant that  defendant  had  paid  a  note  held 
by  the  bank  held  admissible  against  it. — First 
1\&t.  Bank  T.  Alexander  (Ala.)  45. 

I  246.  In  a  suit  for  breach  of  a  sheriff's 
twnd  in  failing  to  require  and  take  a  forth- 
coming bond  of  the  plaintiff  in  detinue,  certain 
evidence  as  to  whether  tbe  bond  was  given  or 
not  held  properly  excluded. — Carmichael  v. 
United  States  Fidelity  &  Guaranty  Co.  (Ala.) 
1003. 

<B)  Proof  «nd  Effeot. 
I  258.  It  was  proper  to  disallow  an  effort  to 
show. a  declaration  by  an  agent  as  to  the  loca- 
tion of  the  boundary  line,  where  the  character 
and  scope  of  the  agency  was  not  Indicated. — 
Cl&rk  7.  Drnn  (Ala.)  m. 


§  Certain  proof  held  to  estnbl! 

cy,  so  as  to  render  admissible  proo 
acts  of  the  agent.— Davis  v.  Anderst 
1002. 

Vm.  DEOLABATIONS. 

By  agent  as  to  his  authority,  see  Print 
Agent,  I  22. 

IX.  HEARSAY. 

§  316.   In  an  action  for  injuries, 
proper  not  to  permit  plaintiff  to  be  askf 
er  a  physician  had  tQld  him  that  drinkl 
render  him  insane,— St.  Lonls  &  S.  E 
r.  Savage  (Ala.)  113. 

§  317.   In  an  action  for  rent  of  a 
fendant  could  not  testify  as  to  what  an 
told  him  as  to  the  number  of  days 
woriced.- Dickens  v.  Murray  &  Feppe 
1019. 

§  322.  Question  held  objectionable 
ing  for  hearsay. — Supreme  Lodge  Kni 
Ladies  of  Honor  v.  Baker  (Ala.)  9j8. 

X.  DOGUMENTART  EVZDEl 

Depositions,  see  Depositions,  S  94. 
In  criminal  prosecutions,  see  Crimina! 
432. 

(B)  Ejxempllfleatlons,  Transcript 
Certified  Cople«. 

S  843.  A  certified  coijy  of  a  deed  exi 
a  Florida  corporation  in  1S85,  undet 
porate  seal,  signed  by  its  president,  and 
edged  by  him.  is  admissible  under  La 
p.  125,  e.  1639,  S  30.  even  though  at 
hut  one  witness. — Norman  v.  Beeknu 
S7(i. 

(C)  Private  Writings  and  Pabllei 

In  criminal  prosecutions,  see  Crimina 

432. 

S  354.  Original  entries  In  plaintiG 
of  account  held  admissible  in  an  a> 
(roods  sold  through  defendant's  alleged 

I  Childress    v.    Smitb-Echols-Bumett  I 

I  Co.  (Ala.)  322. 

9  354.  The  rule  that  a  litigant's  t 
not  admissible  in  evidence  in  his  fr 
subject  to  exceptions.— Shea  v.  Sew 
Water  Board  of  New  Orleans  (La.)  li 

g  355.  Account  shown  to  lie  a  corr 
script  from  plaintiffB  books,  coupled 
denoe  that  it  had  been  -admitted  to 
rect  by  defendant,  held  eutitled  to  o 
in  evidence. — B.vrd  v.  Beall  (Ala.)  53. 

S  .355,   A  physician's  visiting  list 
rrissible  to  show  the  dates  of  his  v: 
the  number  of  them.— Hardenstein 
(Miss.)  979. 

;D)  Prodvotlon*  Aatkentleatton,  i 
<cet. 

i  370.  Before  a  letter  relevant  and 
is  competent  evidence,  its  genuineness 
shown.— ^.  W.  Zimmerman  Mfg.  Co. 
(Ala.)  000. 

§  •172.  Ancient  surveys  of  a  city,  e 
on  the  county  records,  are  presumed 
been  recorded  by  authority,  though  not 
certified. — City  of  Lexington  v.  Uoskin 
561. 

XI.  PAROIi   OR  EXTRINSIC 
DEMCE  ArVECTIMO  WRITIl 

(A)  Contradlfitlnjr.  Varrlnv*  or  Ad 
Terma  of  written  iBStrnme 

I  408.  A  receipt  in  full  is  open  to 
tion  b.v  parol  evidence, — Deweea  v.  Boat 
her  &  Mfg.  Co.  (Mis^s.)  SOTt. 
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to,  and  what  in  fact  the  consideration  was 
may  be  shown  hy  parol — Pollak  v.  Ganter  & 
Ganter  (Ala.)  165. 

(B>  laT^idatlav  WiitleK  iHstraaaent. 

S  434.  That  a  conveyance  vas  obtained  by 
fraud  is  open  to  proof.— Martin  v.  Evans  (Ala.) 
907. 

S  436.  That  a  conveyance  was  obtained  by 
undue  influence  is  open  to  proof. — Martin  v. 
Evans  (Ala.)  997- 

(C)  Separate  or  SnbseQnent  Oral  Agree- 

ment. 

S  441.  Parol  evidence  of  antecedent  or  con- 
temporaneous agreements  cannot  be  proved  to 
contradict  a  written  contract. — Red  Snapper 
Sauce  Co.  v.  Boiling  (Miss.)  401. 

S  442.  A  contract  for  the  sale  of  merchandise 
held  to  show  that  former  conversations  are 
merged  in  it,  so  that  the  buyer  may  not  avoid 
paying  the  price  by  setting  up  matters  not  pro- 

ded  for  in  the  contract— Roll  v.  Faritan  Ufg. 
Co.   (Ala.)  854. 

S  445.  A  subsequent  oral  modification  of  a 
written  contract,  not  required  by  law  to  lie 
in  writing,  may  be  proved. — Red  Snapper  Sauce 
Co.  v.  Boiling  (Miss.)  401. 

(D)  Conatrnctlon  or  Application  of  Lan- 

irnaire  of  Written  InKtrnment. 

I  450.  Where  a  railroad  rule  was  admissible 
in  evidence,  parol  evidence  was  admissible  to 
explain  a  tjTographical  error  therein.— Birm- 
ingham By.,  Light  &  Power  Go.  v.  Morris  (Ala.) 


XH.  OPINION  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  |£ 
448-491. 

(A)  Conelvaloaa    and    Opinions    of  Wlt« 
.  neuea  In  General. 

I  471.  It  is  not  error  to  refuse  to  compel  a 
witness  to  state  whether  a  third  person  had  dis- 
charged his  duties  to  his  own-employes. — Travis 
V.  Sloss-Sheffield  Steel  &  Iron  Co.  (Ala.)  108. 

8  471.  In  an  action  for  injuries  to  a  servant 
while  standing  on  a  pipe  worlcing  on  a  casting 
placed  thereon,  by  reason  of  the  casting,  slip- 
ping and  injuring  his  foot,  a  question  to  plain- 
tiff whether  he  could  have  stood  on  the  ground 
and  done  the  work  was  proper,  as  calling  for  a 
statement  of  fact. — United  States  Cast  Iron, 
Pipe  &  P'outfdry  Co.  v.  Driver  (Ala.)  lia 

i  471.  Question  Acid  not  to  cat!  for  witness* 
conclusion.— Birmingham  By.,  Light  &  Power 
Co.  V.  McLain  (Ala.)  149. 

(  471.  Error  held  not  committed  In  overrul- 
ing objection  to  question  whether  plaintiff  show- 
ed any  evidence  of  being  injured,  as  there  are 
many  injuries  patent  to  any  one.— Birmingham 
Ry.,  Light  &  Power  Co.  v,  McLain  (Ala.)  149. 

§  471.  The  court  properly  sustained  an 

jection  to  testimony  as  to  what  witness  would 
do  with  reference  to  certain  appliances  by  which 
work  was  done—United  States  Cast  Iron,  Pipe 
&  Foundry  Co.  v.  Granger  (Ala.)  159. 

I  471.   A  witness  not  shown  qualified  may  not 

five  hb  qplnioo  or  conclaalons.— Tcdimmm  Coal, 
ron  &  B.  Cow  T.  Kelly  (Ala.)  lOOa 

I  471.  Where  a  witness,  referring  to  certain 

graphite,  testified  that  an  iron  building  had  been 
pnintcd  witli  it  Rovnnil  yi'nrs  ni;o,  find  on  ilmt 
stiiti'd  Itint  it  w;is  ffood,  his  stntinK  timt  he 
"knew  it  was  good"  was  not  objectionable  aa  an 
opinion.— BirmlniHiBin  Paint  &  Roofing  Co.  T. 
(Gillespie  (Ala.)  1082.  I 


Blrminrium  Patnt  ft  Roofing  Co.  t.  Gflieflpie 
(Ala.)  1032.  *" 

{  472.  The  rule  that  «  witaess  cannot  testi- 
fy as  to  his  opinion  of  the  amount  of  damages 
suffered  in  consequence  of  a  breach  of  contract 
or  of  a  wrong  held  subject  to  a  certain  excep- 
tion.—St  Louis  ft  S.  F.  R.  Co.  v.  Cash  Grain 
Co.  (Ala.)  81. 

S  472.  In  an  action  for  false  imprisonment, 
defendant  was  not  entitled  to  testify  as  to  his 

Surpose  in  having  plaintiff  arrested.— Gray  v. 
tnckland  (Ala.)  1^ 

I  472.  It  was  proper  to  exclude  testimony  of 
a  witness  as  to  whether  plaintiff  knew  all  about 
a  certain  business;  such  matter  being  a  que;;- 
tion  for  the  jury  from  the  facts  shown. — United 
States  Cast  Jron,  Pine  ft  Foundry  Co.  v.  Gran- 
ger (Ala.)  m 

8  472.  In  an  action  for  failure  to  deliver  a 
telegram,  plaintiff  could  not  testify  that  she 
suffered  pain  and  mental  anguish  on  account  of 
"the  dispatch."— Western  Union  Telegraph  Co. 
V.  Peagler  (Ala.)  913. 

S  473.  Conclilision  called  for  by  a  question  to 
a  witness  Aeld  not  a  permissible  shorthand 
rendering  of  collective  facts.— St.  Louis  ft  S.  F. 
R.  Co.  T.  Savage  (Ala.)  113. 

S  474.  Certain  testimony  of  a  shipper,  sning 
a  carrier  for  injury  to  goods  delivered  for  trans* 
portntion,  kcld  competent  on  the  measure  of 
damages.— St.  Louis  &  S.  F.  R.  Co.  r.  Cash 
Grain  Co.  (Ala.)  81. 

S  474%.  Certain  matters  held  to  relate  to 
matters  of  common  observation,  rendering  it 
proper  to  exclude  the  opinion  of  a  witness 
thereon.— New  Coonellsvllle  Coal  &  Coke  Co.  r. 
Kilgore  (Ahu)  2lOS. 

8  483.  It  was  proper  to  permit  a  witness 
to  testify  aa  to  whether  a  book  like  the  one 
is  issue  could  get  out  of  fix.— United  StatM 
Cast  Iron,  Pipe  ft  Foundry  Co.  v.  Granger 
(Ala.)  159. 

S  489.  A  witness  having  no  expert  knowl- 
edge may  testify  as  to  the  value  of  cattle.— 
Montgomery  Moore  Mfg.  Co.  t.  Leetb  (Ala.) 
210. 

S  501.  The  evidence  of  an  experienced  en- 
gineer as  to  how  far  a  locomotive  engineer 
could  see  a  person  on  the  track  under  given 
circumstances  Acid  admissible.— Louisville  ft  N. 
R.  Co.  V.  Johnson  (Ala.)  300. 

(B)  Snbjeeta  of  Expert  TestlBionr. 

8  527.  Evidence,  in  an  action  for  causting  the 
death  of  plaintiff's  intestate,  of  the  fact  of  his 
death,  held  admissible.— Lovelady  v.  Birming- 
ham Ry.,  Light  &  Power  Co.  (Ala.)  90. 

S  528.  In  an  action  for  injuries,  expert  pro- 
fessional witnesses  may  testify  as  to  the  cause 
of  plaintiff's  impaired  physical  condition  sub- 
sequent to  the  accident.— SL  Louis  ft  8.  F. 
H.  Co.  V.  Savage  (Ala.)  113. 

(C)  Competeney  of  Experta. 

In  criminal  prosecntions,  see  Criminal  Law,  I 

470. 

fi  .">'!0.  A  wilness.  who  qiiiilified  as  an  expert 
macliinist.  hrld  properly  permitted  to  state  that 
in  hh  oiiinioD  an  engine  and  boUar  ««n  wnp- 
eriy  .set  up,— W.  T.  AdUH  XkA.  Oo.  t.  Tor- 

ner  (Ala.)  308. 

(B)  Comparlaoa  of  HsndwrllloK: 

In  criminal  proaecutiona,  see  Criminal  Law,  | 

I  4&1. 
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Xm.  ZTTIDEKOE  AT  FORKER  TRIAL 
OB  XM  OTHER  PROOBEDIVO. 

In  criminal  pnwecntiMu,  see  Criminal  Law»  I 
543. 

XXV,  WEIGHT  AMD  SUFFIOIENGT. 

Oedibillty,  iinpeacliment,  contradiction,  aud  cor- 
roboration of  witnesseB,  see  Witneases,  §8 
318-406. 

In  criminal  prosecntioiis,  see  Criminal  Law,  | 
661. 

Instructions  as  to  weight  and  sufiBciency,  see 
Trial,  SS  206,  23T. 

Questions  for  jury,  see  Trial,  U  139-143. 

bcope  and  extent  of  review,  see  Appeal  and  Er- 
ror, H  1002-1022. 

At  to  particular  facts  or  iatite*. 
See  Adverse  Possession,  §  27. 
Adultery  as  ground  for  divorce,  see  Divorce,  { 
129. 

Authority  of  corporate  offlcera,  see  Corpora- 
tions, I  432. 

Fraudulent  conveyance,  see  Fraudulent  Con- 
veyances, S§  205,  299. 

Good  faith  of  purrhaser  of  land,  see  Vendor 
and  Purchaser,  §  244. 

N^ligence  of  maHtcr  causing  injury  to  servants, 
see  Master  and  Servant,  |  278. 

Transfer  and  ownership  of  bill  or  note,  see  Bills 
and  Notes,  $  5^. 

In  particular  civil  actions  or  procecdingt. 

See  Forcible  Entry  and  Detainer,  S  29;  Gar- 
nishment, S  164;  Mouey  Lent,  g  7. 

Against  administrator  for  medical  services 
rendered  intestate,  see  Executors  and  Admin- 
istrators, g  221. 

For  breach  of  contract  of  sale,  see  Sales,  S  417. 

Ffir  divorce,  see  Divorce,  S  129. 

For  injuries  from  destruction  of  building  by 
cit:F,  see  Municipal  Corporations,  §  742. 

For  injuries  from  fires  caused  operation  of 
railroad,  see  Kailroads,  g  4^. 

For  injuries  to  passengers,  see  Carriers,  g  318. 

For  Injaries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  }  114. 

For  injuries  to  servants,  see  Muster  and  Serv- 
ant, g  27a 

On  bills     notes,  see  Bills  and  Notes,  i  524. 

On  insnrance  policies,  see  Insurance,  g  605. 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  g  45. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances. §g  295,  290. 

To  supply  lost  records,  see  Records,  {  17) 

I  686.  Certain  evidence  on  a  slander  trial 
held  noncorroborative  of  defendant's  denial  that 
he  used  the  words  alleged.— Von  Eye  v.  Byrnes 
(La.)  708. 

_  I  587.   Wrongdoing  caunot  be  proved  mere- 

Kby  suspicious  circumstances.— Succession  of 
rysdale  (La.)  30. 

I  588.  The  testimony  of  a  witness  as  to  ad- 
missions made  by  an  employ^  immediately  after 
an  accident  Is  not  entitled  to  much  weight, 
eapecially  where  the  witness  at  the  time  labored 
under  great  excitement.— Litloff  v.  New  Orleans 
By.  &  Ugfat  Co.  (La.)  105. 

I  588.  Courts  are  unwilling  to  rest  their 
Judgment  on  the  testimony  of  witnesses  who 
cannot  distinguish  between  the  facts  within 
their  knowledge  and  those  whose  existence  they 
are  witling  to  take  for  granted  and  swear  to.— 
Succession  of  King  (La.)  736. 

EXAMINATION. 

Of  adverse  party  before  trial,  see  Discovery,  gg 
67-79. 

Of  expert  witnesses,  see  Criminal  Law,  g  491. 


Of  Impeaching  witnesses,  see  Witnesses,  |  358. 
Of  nonexpert  witnesses  giving  opinions,  see 

Evidence,  g  601. 
Of  witnesses  in  general,  see  Witnesses,  M  236- 

287. 

EXCEPTIONS. 

In  contracts  and  conveyances. 
Creation  of  easement  by  exception  In  grant,  see 

Elasements,  g  14. 
Risks  and  causes  of  loss  excepted  in  insurance 

policy,  see  Insurance,  g  402. 

In  judicial  proceedings. 

Bill  of  exceptions  in  general,  see  Exceptions, 
Bill  of. 

Necessity  and  suffiriency  for  purpose  of  review 
in  civil  cases,  see  Appeal  and  Error,  gg  2^, 
254. 

Nece^ity  and  sufficiency  for  purpose  of  review 
in  criminal  cases,  see  Crimlhal  Law,  g|  1055, 
1066. 

Requisites  of  record  for  purpose  of  review,  sev 

Appeal  and  Elrror,  8  501. 
To  mstructions,  see  Criminal  Law,  g  844. 
To  pleadings,  see  Pleading,  g  228. 
To  pleadings,  review  of  decisions,  see  Appeal 

and  Error,  %  1040. 

EXCEPTIONS,  BILL  OF. 

In  criminal  cases,  see  Criminal  I^w,  gg  1090- 

Necessity  for  pnrpose  of  review,  see  Appeal  and 
Error,  §g  (M4,  545. 

II.  SETTI.EMEKT,  SIGNING,  AND 
FILING. 

In  criminal  cases,  see  Criminal  Law,  g  1092. 

g  38.  A  paper  in  the  record  on  appeal  pur- 
porting to  be  a  bill  of  e^iceptions  held  to  be 
considered  only  for  the  pnrpose  of  reviewing  a 
ruling  on  a  motion  to  retaz  costs.— McCrary  v. 
Brown  (Ala.)  402. 

8  39.  A  8i>ecial  term  of  conrbwas  called  for 

the  28th  of  October,  1907.  for  two  weeks.  A 
case  was  tried  November  2d,  and  judgment  en- 
try stated  that  defendant  had  60  days  from  ad- 
journment of  the  term  to  sign  the  bill  of  ex- 
ceptions. The  order  calling  the  term  shows 
the  criminal  business  was  to  be  disposed  of 
during  the  week  commencing  Noveftiber  4th. 
Held,  that  a  bill  of  exceptions  signed  on  Janu- 
ary 2,  1908.  was  in  time.— Louisville  &  N.  R. 
Co.  v.  Huffstutler  (Ala.)  146. 

fi  56.  Under  Code  1907,  g  10,  held,  the  old 
Code  governs  the  signing  of  a  bill  of  exceptions 
on  appeal  from  a  judgment  entered  before  the 
new  Code  became  operative.— Jones  v.  Jones 
(Ala.)  310. 

g  6iB.  A  paper  In  the  record,  which  Is  not 
signed  or  otherwise  authenticated,  will  not  be 
considered  as  a  bill  of  exception8.--Cook  v.  Pho- 
noharp  Co.  (Ala.)  1021. 

EXCESSIVE  DAMAGES. 

See  Damages,  |  130. 

Ground  for  new  trial,  see  New  Trial,  $  7& 

EXCISE. 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  liqno'rs. 

EXCLAMATIONS. 

As  part  of  res  gestte,  see  Evidence,  |  127. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  gg  105,  116,  298.  300. 
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EXCUSE. 

For  Donperfonnancc  or  defects  In  performnnce 
of  coatractB  in  general,  see  Coiitracta,  |  SOS. 

EXECUTION. 

Ree  Attachment;  Qamishment. 
Exemptions,  see  Exemptions;  Homestead. 
Of  tax  deeds,  see  Taxation,  {  7t&. 
Of  will,  see  Wilis,  S  111. 

n.  VROFEBmr  subject  to  ezeou- 

TIOM. 

S  41.  A  testamentar;  trust  held  an  active 
trust,  so  that  Code  ItKHf.  %  2779,  would  not  au- 
thorize a  sale  of  the  l>ene0ciar]es'  interest  under 
execution.— Stansel  t.  Hahn  (Miss.)  (J9U. 

m.  IHUAKOE,  FORM,  AHD  REQUI- 
SITES OF  WRIT. 

I  78.  An  execution,  embracing  two  sheets  of 
paper,  the  second  containing  only  the  bill  of 
costs  and  the  constable's  indorsement,  and 
pinned  together,  held  valid.— Glover  v.  Bass 
(Ala.)  125. 

Vn.  BAJJE. 

(B)  Title  and  Rlsbta  of  PBr«liaB«r. 

f  272.  A  purchaser  at  execution  sale  held 
charged  with  notice  of  an  unrecorded  transfer 
of  the  land  to  the  wife  prior'  to  the  levy  of 
an  execution  on  the  land  as  the  property  of  the 
husband.— McCu liars  v.  Reaves  (Ala.)  313. 

S  272.  Open  possession  by  a  vendee,  either 
personally  or  by  a  tenant.  Is  conatmctive  notice 
of  a  change  of  ownership,  though  the  deed  Is 

not  recorded.— McCullars  v.  Reaves  (Ala.)  313. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wills. 
Courts  of  probate,  see  Courts,  {  202. 
Testamentary  trustees,  see  Trusts. 
Testimony  as  to  transactions  with  persons  sub* 
sequently  deceased,  see  Witnesses,  fS  138, 140. 

n.  AFFOIHTMEJIT.  OUAUFIOATIOW, 

Aim  TBinnE. 

S  22.  Act  100,  p.  173,  of  1906,  held  to  em- 
power a  court  to  conserve  an  estate  by  the  ap- 
pointment of  a  temporary  keeper.— Succession 
of  Pavey  (La.)  618;  In  re  Coco,  Id. 

IV.  OOIXECTIOH  AMD  BCAHAOEHENT 
OF  ESTATE. 

(A>  In  Qcaeral. 

I  119.  An  administrator  may  be  held  liable 
Individually  for  trespass,  but  not  in  bis  repre- 
sentative capacity.— Brown  v.  Floyd  (Ala.)  995. 

(B)  R«al  PropcrtT  and  Intereata  Tbcreln. 

8  129.  An  administrator  has  no  estate  In  or 
title  to  the  lands  of  his  intestate,  but  only  the 
right  and  power,  given  exclusively  by  statute,  to 
intercept  the  rents  in  certain  cases  for  certain 
purposes,  and  to  recover  the  land  for  this  pur- 
pose, and  to  sell  it  if  necessary  to  pay  the  dece- 
dent's debts,  or  be  may  in  certain  cases  sell  for 
distribution  ammg  the  heirs. — Mayer  v.  Kome- 
gay  (Ala.)  880. 

S  129.  'NMiere  an  administrator  attempts  to 
assume  the  control  of  the  lands  of  his  Intestate, 
without  the  necessity  or  contingency  provided 
by  statute  arising,  he  is  a  trespasser  aa  against 
the  helm.— Mayer  v.  Komegay  (Ala.)  880. 

f  130.  An  administrator  may,  in  certain 
rases,  as  provided  by  statute,  maintain  eject- 
meut  against  the  heirs  or  strangers  to  recover 
the  lands  of  bis  Intestate,  but  only  when  it  is 


necessary  for  the  purpose  of  adtainlstnitioiL — 
Mayer  v.  Komegay  (Ala.)  880. 

I  130.  An  administrator  cannot  recover  the 
lands  of  intestate  from  the  heirs,  without  shov- 
ing the  necessity,  or  the  contingency,  or  ttie 
happening  of  the  event,  for  which  the  statute 
authorizes  htm  to  maintain  such  action. — Mayer 
v.  Komegay  (Ala.)  880. 

(C)  Personal  Property* 

Rights  of  distributees  as  a^tnst  adminlatra- 
tors,  see  Descent  and  Distribution,  |  7S. 

TL  AIXOWANGE  AMD  PATMENT  OF 
CI.AIII8. 

(A)  Uabllttlea  of  JBatato. 

S  221.  In  an  action  by  a  physician  for  serv< 
ices,  evidence  Add  to  show  a  contract  Qxins  the 
amount  of  compensation. — Hardenstein  v.  Briea 
(Miss.)  970. 

<D)  PvierI«M  and  Paymeat. 

{  272.  Debts,  to  be  a  charge  upon  the  lands 
of  an  intestate,  must  have  been  incurred  by  the 
decedent,  and  be  in  excess  of  the  value  of  his 
g^onal  property.— Mayer  v.  Kornegay  (Ala.) 

I  272.  Lands  cannot  be  applied  to  the  debts 
of  a  decedent,  If  the  personal  property  is  suffi- 
cient to  pay  the  debts.— Mayer  t.  Komegay 

(Ala.)  880. 

S  272.  Debts  of  a  decedent  are  not  neces- 
sarily a  charge  upon  his  land,  since  they  may 
be  barred  by  limitetions  or  the  land  be  exempt 
from  debt. — Mayer  t.  Komegay  (Ala.)  880. 

I  2T2.  Debts  contracted  by  an  administrator 
are  never  a  chane  upon  the  lands  of  bis  intes- 
tate.—Slayer  V.  Komegay  (Ala.)  880. 

vn.  DI8TRIRUTIOM  OF  E8TATK 

Partition  ot  property  of  estate,  see  Partition. 

Tm.  SALES  AND  COMVETAMCES  UM- 
DER  ORDER  OF  COURT. 

(B>  Applloatloa  aad  Order. 

? 343.  The  burden  of  proof  is  upon  the  ad- 
nistrator  to  show  the  necessity  for  applying 
the  lands  of  his  intestate  to  tbe  payment  of  the 
debts,  or  to  bring  him  within  the  conditions  or 
provisions  of  the  statute,  which  provides  tbe 
cases  where  a  decedent's  lands  may  be  applied 
to  tbe  payment  of  his  debt. — Mayer  t.  Eomegay 
(Ala.)  m. 

I  349.  Where  the  probate  conrt  has  decided 
that  certain  debts  were  not  a  cbarge  upon  the 

lands  of  a  decedent,  it  being  for  this  purpose 
a  court  of  competent  jurisdiction.  Its  decree 
on  this  subject,  if  not  appealed  from,  is  final 
and  condasive.— Mayer  v.  Komegay  (Ala.)  SSU: 

(B)  ProeeedB. 

f  402.  Chattel  mortgagee  held  not  entitled  to 
maintain  bill  against  administrator  of  mort- 
gagor to  reach  proceeds  of  sale  of  pronerty. — 
Dothan  Kat  Bank  T.  Crawford  (Ala.)  930, 

X.  AGTIOMS. 

Effect  of  death  and  administration  in  general, 

see  Limitstion  of  Actions,  S  80. 
Survive)  of  actions  by  or  against  decedents,  see 

Abatement  and  Revival,  |  52. 

i  423.  Judgment  creditors  of  a  deceased 
debtor  have  a  right  of  action  to  annul  any  con- 
tract made  by  him  in  fraud  of  their  rights.— 
Bank  of  Berwick  v.  Qeone  Vinson  Shingle  & 
Mfg.  Co.,  Limited  (La.)  823. 

fl  437.  TTLder  Code  1906,  l|  209Aa.  2110^ 
3105,  a  claim  by  a  physician  for  medical  sen-- 
ices  rendered  intestate  during  his  last  illness 
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held  not  barred  ontil  after  (our  years  aod  aix 
months.— Hardenstein  v.  Brien  (Miss.)  979. 

8  438.  Heirs  held  not  alone  to  bare  the  quali- 
ty to  stand  in  judgment  in  a  suit  as  abutting 
owner  and  taxpayer  to  restrain  the  city  from 
«iitering  into  a  paviog  contract,  but  the  testa- 
mentary ezecntor  is  the  proper  person  to  repre- 
sent the  succession.— Ourley  v.  City  o(  New  Or- 
JeaBB  (La.)  411. 

I  454.  An  execution  against  the  personal 
Tepr«>sontatire  of  a  decedent  in  his  personai  or 
representative  capacity  cannot  run  against  the 
lands  of  the  decedent's  estate.— Tayior  v.  Taylor 
<Ala.)  875. 

EXECUTORY  CONTRACTS, 

In  general,  see  Contracts. 

EXEMPLARY  DAMAGES. 

See  Damages,  S  S7. 

For  coDTersioOt  see  Trover  and  GonTeraioD,  {  60 
For  trespass,  see  Trespass,  {  56k 

EXEMPTIONS. 

See  Homestead. 

-0>nBtruction  of  term  "current  year"  in  exemp- 
tion law,  see  Time,  {  4.  , 

From  liability  for  loss  of  or  injury  to  goodB, 
see  CarHers,  §  159. 

From  liability  for  negligence  or  default  in  trans- 
mission or  delivery  of  messages,  see  Tele- 
graphs and  Telephones,  §  54. 

From  taxation,  see  Taxation,  H  196,  206. 

Of  bankrupt,  see  Bankruptcy,  |  399. 

I.  HATUBE  AND  EXTENT. 

(C)  Pvopertr  «Bd  Rlarhta  Bxempt. 

i  37.  Code  Prac.  art.  645,  held  to  exorapt 
-crops  from  seizure  upon  execution  while  still  in 
the  ground.— Hinton  v.  Roane  (La.)  798. 

S  37.  Com,  hay,  and  cane  held  to  belong  to  a 
Judgment  debtor  and  to  be  "on  the  farm"  with- 
in toe  law,  BO  as  to  be  exempt  from  seizure  upon 
execution. — Hinton  v.  Roane  (La.)  798. 

{  37.  Sugar  cane  raised  to  be  made  into 
syrup  for  family  use  held  subject  to  seizure  up- 
on execution,  aiid  not  exempted  by  Code  Prac. 
art  645.— Hinton  v.  Boane  (La.)  798. 

S  39.  The  necessary  corn  for  the  current 
year  Is  exempt  from  seizure,  'n'hether  cultirated 
by  the  farmer  on  his  own  laod  or  that  of  an- 
other.—W.  C.  Dejean  &  Bro.  v.  Lee  (La.)  23. 

{  44.  Two  hones  not  used  as  work  horses 
are  not  exempt  from  seizure  under  Const,  art. 
244.— W.  C.  Dejean  ft  Bro.  v.  Lee  (La.).  25. 

<D)  IilabllUles   Bnforceable  Avalaat  Bk- 
empt  Property. 

I  76.  That  the  judgment  creditor  had  a  priv- 
ll^e  on  property  sought  to  be  seized  under  ex- 
ecution, because  the  judirment  was  for  necessary 
snpplies,  would  not  entitle  the  creditor  to  fees 
npOD  execution  property  of  the  debtor  which 
was  exempt  therefrom.— Hinton  t.  Roane  (Ia.) 
796. 

in.  WATVEB  OB  TORFEITUBE. 

By  bankrupt,  see  Bankruptcy,  $  399. 

IV.  PROTECTION  AND  ENFORCE- 
MENT  OF  RIGHTS. 

S  123.  The  purpose  of  allowing  plaintiff  to 
demand  an  inventory  of  defendant  upon  contest 
of  a  claim  of  exemptions  declared. — Weiaateln  v. 
TieldiDg  Bros.  &  Co.  (Ala.)  126. 

I  123.  Code  1007.  S  4178.  allowing  plaintifE 
to  demand  an  inventory  of  defendant  upon  the 


contest  of  a  claim  of  exemptions,  he. 
require  an  inventory  of'-the  property  I 
00,  where  defendant  denies  that  be 
other.— Weinstein  v.  Tieldiog  Bros.  &,  ( 
120. 

S  123.  Defendant's  sworn  response 
has  nothing  to  inventory  held  good  < 
failure  to  file  an  inventory,  within  Of 
S  4178.— Weinatein  t.  Yielding  Bn» 
(Ala.)  126. 

EX  PARTE  PROCEEDING 

Habeas  corpus,  SCO  Habeas  Corpus. 
In  bankrupt^,  see  Bankruptcy,  ||  42, 

EXPERT  TESTIMONY. 

See  Criminal  Law,  ||  479,  491;  mU 

527,  52S,  539. 

EXPROPRIATION. 

See  Stninent  Domain. 

EXPULSION. 

Of  municipal  officer,  see  Municipal 
tiona,  i  1d9. 

EXTENSION. 

Of  lease,  see  Landlord  and  Tenant,  §  9 
Of  time  for  preeentatioo,  allowance,  a 

of  bills  of  exceptions,  see  Criminal 

1092. 

EXTINGUISHMENT. 

Of  judgment  lien,  see  Judgment,  i  800. 

EXTRINSIC  EVIDENCE. 

In  general,  aee  Eridence,  408-450. 

FACT, 

Evidence  of  matters  of  fact  or  conclus 

Evidence,  §  471. 
Findings  of  fact,  see  Trial,  1349. 
Judicial  notice  of  facta,  see  Evidence,  § 
Questions  of  law  or  fact,  province  of  c< 

jury,  see  Trial,  SS  136-145. 

FACTORIZING  PROCESS 

See  Garnishment 


See  Brokera. 


See  Insolyeacy. 


FACTORS. 
FAILURE. 


FALSE  IMPRISONMENT. 

I.  CXm.  MABILITT. 

(D)  Aetlotti. 

Opinion  evidence,  see  Evidence,  S  472. 
Statutory  regulationB  aa  to  right  to  ap 
Appeal  and  Elrror,  |  2. 

!i  27.  In  an  action  for  false  impri: 
dence  that  tbe  person  making  the  ar 
armed  held  admissible.— Gray  v.  St 
(Ala.)  152. 

S  30.  In  an  action  for  false  imprisoi 
a  principal  by  bail,  tbe  capias  and  bo 
admissible  only  in  mitigation  of  damage 
V.  Strickland  (Ala.)  152. 


For  cases  in  Dw.  Dig.  ft  Amer.  Dtgs.  1907  to  date 


ft  Indexes  see  same  topic  ft  section  ())  NUM 


FALSE  PRETENSES. 

Abstract  iaetnictloDB,  see  Oriminal  Law,  |  818. 

Forgery,  see  Forgery. 

L28.  An  iodictmeDt  for  defraudiog-a  firm  by 
}  pretenses  must  allege  tbe  Christian  and 
anmames  of  the  partners,  or  safficient  excaae 
for  the  DiniSBion.— State  t.  Tatum  (Miss.)  480. 

I  32.  An  indictment  for  false  pretenses  held 
to  snfficiently  allwe  the  value  of  the  money  ob- 
tained.—State  T.  Tatum  (Miss.)  490. 

I  33.  Where  false  pretenses  consist  vbolly 
or  in  part  of  the  use  of  a  written  instrument, 
the  writing  need  not  be  set  out  in  tbe  indict- 
ment in  hffic  verba. — State  v.  Tatum  (Miss.) 
490. 

i  38.  In  a  prosecution  for  false  pretenses, 
evidence  held  to  constitute  a  fatal  variance^ 
O>ok  T.  Stote  (Ala.)  319. 

FALSE  REPRESENTATIONS. 

See  False  Pretenses ;  Fraud. 
Affecting  validity  of  deed,  see  Deeds,  f  70. 
Affecting  validity  of  insurance  policy,  see  In- 
surance, 9S  282,  723. 
Affecting  validity  of  release,  see  Release,  f  17.  . 
Affecting  Talidity  of  sale,  see  Sales,  H  38,  4a 

FAMILY. 

See  Husband  and  Wife. 

FARES. 

Fox  carriage  of  passengers,  see  Carrlen,  i  249. 

FARM  CROSSINGS. 

See  Railroads.  |  103. 

FAULT. 

See  Negligence. 

FEDERAL  COURTS. 

See  Courts,  |  489. 

Removal  of  causes  to  federal  courts  from  state 
courts,  see  Removal  of  Causes. 

FEES. 

Of  attorneys,  see  Attorney  and  Client,  H  133, 
107. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, {  1C4. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  |S  177-106^  210,  259. 
287. 

FEME  COVERT. 

See  Husband  and  Wife. 

FENCES. 

S  6.  Certain  lands  held  improved  lands,  with- 
in Code  1907, 1  4247,  relative  to  partition  fence 
between  improved  lands.— Johnson  v.  Frederidi 
(Ala.)  910. 

{  15.  Moving  party  In  proceedings  for  ap- 
portionment of  expenses  of  partition  fence  held 
not  required  to  consult  other  party  as  to  the 
kind  of  fence  to  be  built,  etc.  (Code  1007.  88 
4247,  4248).— Johnson  v.  Frederick  (Ala.)  910. 

FERRIES. 

Oonfllcting  Btlpolations  In  agreement  with  les- 

see,  see  Contracts,  §  102. 


FIDEI  COMMISSUM. 

See  Trusts. 

FIDUCIARY  RELATIONS. 

See  Brokers;  Partnership;  Principal  and  Agent; 
Trusts. 

Between  corporations  and  their  officers  or 
agents,  see  Corporations,  $8  310,  32U. 

Disclosure  of  communications,  see  Witnesses,  i 
204. 


FIERI  FACIAS. 


See  Slxecntion. 


FILING. 


Crimiaal  information  or  complaint,  see  Indict- 
ment and  Information,  8  43. 

Pleading,  see  Pleading,  8  339. 

Written  instruments  or  copies  tiiereof  with 
pleading^  see  Pleadii^,  |  am. 

FINAL  JUDGMENT. 

Decisions  reviewable,  see  Appeal  and  Error, 
8  7& 

FINDINGS. 

By  jury  In  general,- see  Trial,  8  349. 

Oontrnry  to  law  or  evidence,  ground  for  new 
trial,  see  New  Trial.  8  76. 

Review  in  appellate  court  see  Appeal  and  Er- 
ror, 88  931.  J009-1015,  1017-1022:  Crimi- 
nal Law,  88  1158-1160. 

FINES. 

See  Penalties. 

For  contempt,  see  Contempt,  88  72,  79. 

8  1.  The  amendment  to  ConsL  art.  16.  8  9, 
requiring  all  fines  collected  to  be  applied  to 
criminal  prosecutions,  held  to  repeal  by  impli- 
cation art.  12,  8  9,  providing  that  "the  net  pro- 
ceeds of  all  fines"  shall  be  used  solely  for  school 
purposes.— Board  of  Public  Instruction  of  Polk 
County  V.  Board  of  Com'xs  of  Folk  Goontr 
(Fla.)  674. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Civil  liability  for  Injuries  from  fires  caused  bj 
^eration  of  railroad,  see  Bailroads,  H  45i>- 

Criminal  responsibility  for  burning  or  setting 
fire  to  buildings  or  other  structures  and  their 
contents,  see  Anon. 

FISCAL  MANAGEMENT. 

Of  counties,  see  Counties,  8  l&l. 
Of  municipal  corporations,  see  Municipal  Cor- 
porations, 88  873.  993. 

FISH. 

Partial  Invalidity  of  statute  relating  to  measare> 
ment  of  oysters,  see  Statutes.  8  04. 

Statutory  regulations  as  to  mensuranenC  of 
oysters,  see  Weights  and  Measures.  |  Z 

FLATS. 

Ownership  and  control,  see  Navigahle  Waters. 
88  36,  37. 

FORCIBLE  DEFILEMENT. 

See  Rape. 
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FORCIBLE  ENTRY  AND  DETAINER. 

TrequuB,  see  Trespass. 

I.  CIVU.  LIABIUTT. 

jDiisdictioo  on  removal  from  justice's  court  to 
court  of  lecozdt  see  Justices  of  the  Peace,  i 
75. 

I  9.  Plaintiff  in  an  action  of  forcible  entry 
and  onlawful  detainer  must  show  prior  actual 
possession.— Bush  v.  Thomas  (Ala.)  133. 

§  20.  In  an  action  of  forcible  entry  and  un- 
lawful detainer,  a  deed  held  inadmisaible  in  evi- 
dence.—Bush  V.  Thomas  (Ala.)  133. 

S  20.  Evidence  in  an  action  of  forcible  entry 
and  unlawfnl  detainer  held  not  snfficient  to 
show  actual  possession  in  the  plaintiff.— Bush  v. 
Thomas  (AlaO  133. 

S  34.  In  unlawful  detainer  proceedings,  held, 
thftt  the  iiuestioQ  to  whom  tne  land  Involved 
was  allotted  in  partition  proceedings  was  one 
for  the  jury.— Clark  v.  Dunn  (Ala.)  93. 

FORECLOSURE. 

Of  mortgage,  see  Chattel  Mortgages,  {  250; 
Mortgages,  1  390. 

FOREIGN  AmCHMENT. 

Bee  Garnishment 

FOREIGN  CORPORATIONS. 

See  Coiporations,  SS  642-672. 

FORFEITURES. 

Of  bail  bonds,  see  Bail,      79,  80. 
Of  exemptions,  by  bankrupt,  see  Batikraptcy,  i 
309. 

Of  insurance,  see  Insurance,  SI  328-33^  750. 
Of  insurance,  estoppel  or  waiver  affecting  right, 

see  Insurance,  |  375. 
Of  liquor  license,  see  Intoxicating  Liquors,  9 

106. 

Pecuniary  punishment,  see  Fines;  Penalties. 
Seizures  for  enforcement  of  forfeitures,  see 
Searches  and  Seizures. 

FORGERY. 

Application  of  instroctlolu  to  case,  see  Criminal 
Law.  I  814. 

Payment  of  forged  paper  by  bank,  see  Banks 
and  Banking,  f  14^7 

S  44.  Production  of  the  Instmmait  alleged 
to  be  forged  held  essential  to  a  conviction.— Deal 
V.  State  (Miss.)  495. 

FORMER  ADJUDICATION. 

operation  and  effect  in  general,  see  Judgment, 
81  54(^-584,  668-715. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  see  Criminal  Law,  1$  178- 
197. 

Plea  of  former  jeopardy,  see  Criminal  Law,  H 
291.  292. 

FORMS  OF  ACTION. 

See  Action,  |  27;  Assumpsit,  Action  of;  Det< 
inue;  Ejectment;  Forcible  Entry  and  De- 
tainer. {|  9-34;  Trespass,  27-^;  Trover 
and  Conversion. 


FORNICATION. 


See  Seduction. 


FOURTEENTH  AMENDME» 

See  Constitutional  Law,  ff  208,  200-2  ■ 
301. 

FRANCHISES. 

Corporate  franchises  in  general,  aee  '  I 

tiona,  8  38. 
Grants  bv  municipal  corporations,  risli  : 
street  for  purposes  other  than  high'  ' 
Municipal  Corporations.  81  680,  6S1. 

FRATERNAL  ASSOCIATIOM 

See  Insurance,  88  72^26. 

FRAUD. 

Conveyances  and  transactions  fmndulei 
creditors  or  subsequent  purchasers,  set 
ulent  Conveyances. 
Offenses  involving  fraud,  see  False  Pre  i 
Parol  or  extrinsic  evidence  to  show  fr  i 
Evidence.  |  434. 

Bp  parlicular  elosies  of  persons,  or  pe ' 

partieular  relaUont. 
See  Brokers,  1  65. 

Ap^icants  for  Inauiance,  see  Insurance 

Purchaser  of  public  lands,  aee  Public  ]  ■ 

152. 

Sellers  of  goods,  see  Sales,  8!  38,  40. 

In  particular  claaaea  of  conveyances,  ct  : 

tranaactiona,  or  proceedinga. 
See  Contracts.  §  04;  Deeds,  §  70;   In  t 

88  282,  723 ;  Release,  f  17. 
Conveyance  by  ancestor,  see  Descent  si 

tribution,  8  90. 
Lease,  see  Landlord  and  Tenant,  8  28. 
Payment  of  forged  or  altered  paper  by  b ) 

Banks  and  Banking,  8  148. 
Sale  of  public  lands,  see  Public  Lands,  j 
Sales,  see  Sales,  88  38,  40. 

U.  AGTION8. 

(B)  Parties  and  Pleadlnst* 

8  49.  Fraud,  whea  alleged,  must  be 
and  satisfactorily  proved.— Southern  Ky, 
Arnold  (Ala.)  293. 

m.  CBIMnfAL  aESFOKSIBIL; 
See  False  Pretenses. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES  TO  ANSWER  1 
DEBT.  DEFAULT  OR  HISCA 
BIAGE  OF  ANOTHER. 

8  26.  Where  lands  are  rented  to  oi 
goods  sold  and  delivered  to  her  exclusi< 
the  credit  of  another,  the  latter's  liab 
not  within  the  statute-  of  frauds.— Lord 
houn  (Ala.)  402. 

TI.  KEAI.  9ROPEBTT  AND  EST 
AND  INTERESTS  THEREIN 

8  50.  Title  to  realty  cannot  be  estn 
by  parol. — Tabernacle  Baptist  Church  v, 
(La.)  1. 

8  75.  A  verbal  agreement  between  a  fa 
and  wife  to  execute  similar  wills  dispo 
real  estate  was  void  under  the  statute  of 
(Code  1907,  8  4280,  subd.  5).  and  she  I 
right,  after  his  death,  to  revoke  a  wil 
pursuant  thereto,  and  make  another. — A 
Bromber^  (Ala.)  884. 
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Vm.  BEQUISXTBS  AND  SVmOIBKOT 
OF  WBITIHO. 

S  108.  That  parties  make  mataal  wills  does 

□ot  show  an  agreement  to  do  so,  and  the  wills 
themselves  cannot  furnisb  any  memoranda  of 
the  contract.— Allen  v.  Bromberg  (Ala.)  SS4. 

fi  106.  The  memorandum  of  a  contract  for 
the  sale  of  real  estate,  required  by  the  statute, 
mQst  show  the  coatract,  either  on  its  face  or  by 
reference  to  some  other  writing,  so  that  it  can 
be  understood  without  recourse  to  parol  proof. 
—Allen  V.  Brombers  (Ala*)  884. 

IZ.  OPERATION  AND  EFFECT  OF 
STATUTE. 

Specific  performance  of  oral  contracts  partly 
performed,  see  Specific  Performance,  g  43. 

X.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

S  158.  A  parol  agreement  authorizing  the 
lease  of  land,  being  void  under  the  statute  of 
frauds,  held  inadmissible  in  support  of  the 
lease.— Preatwood  v.  Carlton  (Ala.)  254. 

g  158.  Where  issue  is  taken  on  a  plea  of  the 
statute  of  frauds,  plaintiff  must  prove  eitiier 
a  contract  In  writing  or  one  not  required  to  be 
In  writing.— Lord  t.  Calhoun  (Ala.)  402. 

FRAUDULENT  CONVEYANCES. 

Conveyances  in  fraud  of  rights  of  heirs,  see  De> 
scent  and  Distribution,  |  90. 

I.  TRAMSFERa  AND  TRAK8AGTIONS 
INVALID. 

(B)  Jtmtnv*  mad  Fohm  of  ffranafer. 

I  27.  A  mortgage  given  to  secure  an  actual 
loan  may  be  fraudulent  as  to  creditors,  if  made 
with  intent  to  screen  the  property  of  the  insol- 
vent debtor  from  the  cretlitora. — Bank  of  Her- 
wick  V.  Geon;e  Vinson  Shingle  &  Mfg.  Co.,  Lim- 
ited (La.)  ass. 

<D}  Indebtednem,  InsAlTvucri  and  Intent 
o(  (arantor. 

g  oT.  An  instruction,  which  prpdicatea  the 
invalidity  of  a  sale  as  against  creditors  on  the 
necessity  of  the  insolvency  of  the  seller  and 
knowledge  thereof,  is  erroneous.— Montgomery 
Moore  Mfg.  Co.  t.  Leeth  (Ala.)  210. 

(J)  Knowledv*  *Kd  Intent  of  Grantee. 

g  158.  Facta  Jield  sufficient  to  put  a  buyer 
on  inquiry  as  to  whether  a  sale  would  not  be 
f rnudulent  an  against  creditors, — Montgomery 
Moore  Mfg.  Co.  v.  Leeth  (Ala.)  210. 

g  150.  An  instruction,  which  rankes  the  va- 
lidity of  a  sale  as  against  creditors  to  deoond 
fyn  the  fact  that  the  buyer  had  do  notice  of  th? 
insolvency  of  the  seller,  thouKh  he  bad  notice 
of  his  fraudulent  intent,  is  erroneous. — Mont- 
gomery Moore  Mfg.  Co.  v.  Leeth  (Ala.)  210. 

S  1(30.  A  voluntarjr  conveyance  by  a  debtor 
may  be  set  aside  without  showing  fraudulent 
intent  aa  to  the  grantee.— Allen  v.  Pierce  (Ala.) 
924. 


m.  REMEDIES  OF  CREDITORS  AND 
PirRGKASERB. 

<A)  Penons  Entltle'd  to  Assert  InTalldlty. 

§  20(i.  If  a  debtor  conveys  his  property  to  de- 
franc}  future  creditors,  the  conveyance  is  %'oid 
as  to  both  future  and  existing  creditors. — Allen 
V.  Tierce  (Ala.)  024. 

(i  211.  It  is  immaterial,  in  an  action  to  set 
aside  a  conveyance  by  a  debtor  of  his  property 
to  his  wife,  what  consideration  was  paid  by  the 


complainant  for  the  debt  which  he  holds,  as  be 
stands  in  the  place  of  the  aaslgnor.— Allen  t. 
Pierce  (Ala.)  924. 

S  220.  Where  a  creditor  whose  indebtedness 
is  secured  by  mortgage,  in  attempting  to  en- 
force bis  indebtedness,  sues  to  set  aside  a  con- 
veyance of  the  debtor's  property  as  fraudnlpni. 
a  grantee  In  such  conveyance  nsa  no  rigbt  to 
complain  as  to  the  mortgagee's  ch<^  of'  rem- 
edies.—Allen  r.  Pierce  (Ala.)  924. 

IV)  pleadlBs. 

g  2<S1.  A  bill  in  a  creditors*  suit  heJd  not  de- 
murrable.—Allen  V.  Pierce  (Ala.)  924. 

(G)  BvldenCK. 

g  282,  A  creditor  of  a  seller  attacking  a  sale 
made  on  a  valuable  consideration  as  fraudulent 
must  show  notice  to  the  buyer.— Moutgomerj 
Moore  Mfg.  Co.  v.  Leeth  (Ala.)  2ia 

S  28ft.  On  the  issne  whether  a  sale  of  iner- 
chandise  was  in  fraud  of  creditors  of  the  sell- 
er. Jhe  question  as  to  how  much  goods  the  buy- 
er was  carrying  at  the  time  was  relevant  on  the 
good  faith  of  the  transaction.— Montgomerr 
Moore  Mfg.  Co.  v.  Leeth  (Ala.)  210. 

g  201.  On  the  issue  whether  a  sale  of  mer- 
chandise was  ih  fraud  ot  creditors,  evidence  as 
to  how  much  the  goods  were  reduced  in  value 
by  the  manner  in  which  tbey  were  moved  to 
the  store  of  the  buyer  .held  competent. — Mont- 
gomery Moore  Ufg.  Co.  t  Leeth  (Ala.)  210. 

I  201.  On  the  Issue  whether  a  sale  of  mer- 
cliandifte  was  In  fraud  of  creditors  of  the  seller, 
evidence  of  the  value  of  a  remndat  stock  heid 

inndiiissible.— Montgomery  Moore  Mfg.  Co.  v. 
Leeth  (Ala.)  210. 

8  201.  On  the  issne  whether  a  sale  of  mer- 
chandise was  in  fraud  of  creditors,  certain  tes- 
timony of  the  bayer  held  admissible. — Mont- 
gomery Moore  Mfg.  Co.  v.  Leeth  (Ala.)  210. 

g  203.  An  instruction  held  erroneous  as  r(^ 

S Hiring  too  high  a  degree  of  proof  of  fraud  suf- 
cient  to  set  aside  a  sale  as  fraudulent  agjin->t 
creditors.— Montgomery  Moore  Mfg.  Co.  t. 
Leeth  (Ala.)  210. 

fi  2!).~i.  In  an  action  to  mncel  a  mortgage  of 
partnership  property  placed  thereon  by  one  of 
the  firm,  evidence  held  to  show  that  the  mort- 
gage was  simulated  and  fraudulent. — t'niun 
Ciarment  Co.,  Limited,  v.  Newburger  (La.)  74<l. 

S  200.  A  Kale  of  personal  property  by  a  'leht- 
or  to  his  father-in-law  and  son-in-law  hcM  not 
prima  facie  fraud  ulenL—Grlgsby  Const  Co.  T. 
Colb'  (La.)  85o. 

FREIGHT. 

Carriage  of  goods,  see  Carriers,  40-1.'^. 

FRUIT  TREES. 

Nature  of  action  for  penalty  for  destruction  of 
or  injury  to.  whether  in  contract  or  tort,  tvf 
Action,  8  27. 

FUNDS. 

Of  religions  societies,  see  Beligious  Societies. 
i  20. 

Pi)blic  funds,  see  Counties,  |  154;  Munidpal 
Corpoiations,  f|  S73,  993. 

FUTURITIES. 

Protection  of  future  rights  in  peiaonal  property 
in  equity,  see  Elquity,  |  17. 

GAMBLING. 

See  Onmlng. 
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GAMING. 


See  Lotteries. 


m.  CBIKIHAL  BSBFOmiBXZiCnr. 

(A)  OflvuM. 

Laws  for  protection  of  infants,  iw  Infants.  1 18. 

(B)  ProaceatioH  mttA  PvalahmeBt. 

f  97.  Certain  erid«nce  held  admissible  against 
dnendant,  charged  vith  conducting  a  gambling 
hoase.— Camp  t.  Stata  (Fla.)  037. 

GARNISHMENT. 

See  Attachment. 

Of  stockholder  for  debts  of  corporation,  see  Cor- 
porations, 8  255. 

IV.  WRIT  OR  SUMKOnS  AND  NOTICE, 
SEBVICE.  AND  KETUBN. 

In  proceeding  against  corporation,  see  Corpo- 
rations, S  509. 

8  93.  Notice  of  aeiinre  In  garnishment  held 
fatelly  defective.— Rank  of  Monroe  t.  Ouachita 
Valley  Bank  (La.)  71& 

TI.  7BOCEEDINOS  TO  BVFPOBT  OB 
ENFOBOB. 

Bight  of  garnishee  to  appeal  on  foilare  to  an- 
swer, see  Appeal  aad  Error,  8  124. 

1  120.  Where,  in  gamiahmest  proceedings,  an 
injunction  is  issued,  aad  plaintiff  takes  nothing 
by  the  garnishment,  the  injunction  is  properly 
dismissed.— Bank  of  Monroe  v.  Ouachita  Valley 
Bank  (La.)  718. 

I  158.  An  issue  on  the  denial  of  garnishee's 
answer  Ineladtts  the  garnishee's  indebtedness  at 
the  time  of  service  as  well  as  at  the  time  of 
answer.— Jenkins  t.  McGeever  (Ala.)  142. 

I  162.  Where  the  garnishee  answered  that 
funds  in  Ma  hands  were  those  of  defendant  as 
president  of  a  corporation,  the  judgment  cred- 
itor must  prove  that  the  judgment  debtor  was 
the  owner  thereof. — EMward  Thomson  Co.  T. 
Durand  (La.)  4ffT;  In  re  Edward  Thompson 

Co..  Id. 

I  164.  An  order  discharging  a  garnishee  held 
unsupported  by  the  evidence.— Jenkins  t*  Mc- 
Geever (Ala.)  142. 

GENERAL  DEMURRER. 

See  Pleading  f  205. 

GIFTS. 

'Charitable  gifts,  see  Charities. 

1  INTER  VIVOE. 

Advancements,  see  Descent  and  Distribution,  8i 

102.  109. 

f  41.  Donation  of  lot  to  town  For  establish- 
ment of  public  market  held  properly  revoked 
for  nonperformance  of  obligations  Imposed  on 
donee.— voinche  T.  Town  of  MarksTilIe  (La.) 
602. 

GOOD  FAITH. 

Of  grantee  In  fraodulent  conveyance,  see  Fraud- 
ulent Conv^ances,  8  168. 

Of  purchaser  of  bill  or  note,  see  Bills  and 
Notes,  f  332. 

Of  purchaser  of  land,  see  Vendor  and  Purchas- 
er, 18  227-244. 


Of  purchaser  of  mortgaged  property,  see  Chat- 
tel Mortgages,  8  ISo. 

Of  purchaser  of  property  mM  on  execution,  see 
Execution,  8  2^ 

Of  purchaser  at  public  lands,  see  Public  Lands, 

GOODS. 

Mortgage,  see  Chattel  Mortgages. 
Sale,  aee  Balei. 

GOVERNMENT, 

See  States. 

Distribution  of  governmental  powers,  see  Con- 
stitutional Law,  8  5a 

GRAND  JURY. 

* 

See  Indictment  and  Inftmnatkm. 

Discrimination  as  to  service  on  juries  by  rea- 
son of  race,  color,  or  condition,  see  (^stltu- 
Uonal  JMW.  8  221. 

Special  or  local  law,  see  Statutes,  8  87. 

8  10,  Code  1907,  ft  324».  T261.  held  not  in 
conSiet.  as  there  Is  a  field  of  operation  for  both, 
and,  where  tlie  judge  In  ordering  an  adjourned 
term  made  no  order  at  the  time  for  a  grand 
jury  and  did  not  order  the  same  until  after  the 
term  had  oonvened,  the  grand  Jury  was  prop- 
erly drawn  under  section  82^.— Holland  t. 
State  (Ala.)  21S. 

f  12.  Under  Code  1907,  I  3249.  a  grand  Jury 
was  properly  completed  under  section  7283,  pro- 
viding that,  if  lo  persons  qualified  as  grand 
jurors  do  not  appear,  the  conrt  may  cause  oth- 
ers to  he  summoned,  etc.~Holland  v.  State 
(Ala.)  215. 

8  20.  An  indictment  attempted  to  be  pre- 
ferred by  a  grand  jury  organised  by  a  conrt 
adjourned  by  operation  of  law  Is  void. — Ste- 
phens V.  Bute  (Ala.)  42. 

8  20.  Under  the  express  terms  of  Code  1907. 
I  7572,  no  objection  can  be  taken  to  an  indict- 
ment by  a  plea  in  abatement  or  otherwise  di- 
rected to  the  organization,  formation,  etc.,  of  a 
special  grand  Jary.— Holland  v.  Stata  (Ala.) 
21Sw 

GRANTS. 

See  Deeds. 

Of  easementq,  see  Basements,  8  14. 

Of  r^t  to  use  streets  for  purposes  other  than 

highway,  see  Municipal  Corporations,  88  GSO, 

6S1. 

GROUND  RENTS. 

Bents  reserved  In  leases,  see  Landlord  and  Ten- 
ant, 11  19(^260. 

GUARANTY. 

ApnlicatioD  of  statute  of  frauds,  see  Frauds, 
Statute  of,  8  26. 

Authority  of  corporate  officers  to  make,  see  Cor- 
porations, I  416. 

GUARDIAN  AND  WARD. 

Matters  relating  to  infants  and  their  property 
irrespective  of  guardianship,  see  Infants. 

GUNS. 

Liability  for  neKligence  iu  maintainiog  spring 
guns,  see  Negligence,  8  47. 

Liability  of  owner  of  store  for  iujnries  to  bur- 
glar caused  by  spring  guns,  see  Trespass,  8  4. 
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HABEAS  CORPUS. 

X.  NATVKE  AND  OROUHDS  OF 

REBSEBT. 

S  1.  While  habeas  corpus  is  a  summary  pro- 
ceeding, it  cannot  be  expected  that  it  should 
obviate  all  delay  incident  to  legal  proceedings. 
—Ex  parte  Ryan  (La.)  385. 

S  4.  The  Supreme  Court  may  refer  applica- 
tion for  habeas  corpua  to  the  court  of  original 
jurindictioD,  particularly  where  the  judgmeDt  is 
reviewable— Ex  parte  Ryan  <La.)  161. 

ji  22.  A  commitment  for  contempt  is  review- 
able on  certiorari  or,  in  proper  cases  by  ha- 
beas corpus,  and  not  by  appeal.— Gx  parte  Dick- 
ens (Ala.)  218. 

II.  JURISDICTION.  PROCEEDINGS, 
AND  RELIEF. 

Constitationel  right  to  prompt  hearing  and  de- 
termination, see  Constitutional  Law,  S  327. 

Mandamus  to  compel  hearing,  see  Mandamus,  § 
60. 

{  44.  That  the  trial  court  improperly  failed 
to  brinff  the  issues  raised  in  habeas  corpus  pro- 
ceedings to  trial  would  not  Justify  the  Supreme 
Court  in  granting  the  writ  under  its  original 
jurisdiction. — Ejx  parte  Ryan  (La.)  385. 

S  47.  In  the  issuance  of  a  habeas  corpus, 
a  justice  of  the  Supreme  Court  held  to  act  aa 
a  court,  and  to  have  inherent  authority  to 
make  the  power  effective  by  necessary  proce- 
dure.—Ex  parte  Nathan  (FUi.)  38. 

i  00.  At  a  hearing  on  habeas  corpus  to 
procure  bail,  the  usueu  right  to  cross-examine 
and  to  impeach  witnesses  exists.- Ex  parte 
Xathau  (Fla.)  38. 

S  107.  A  person  charged  with  being  an  ac- 
cessory before  the  fact  to  murder  held  enti- 
tled on  habeas  corpus  to  show  that  the  proof 
is  not  evident  nor  the  presumption  great  that 
he  is  guilty.— Ex  parte  Nathan  (Flaj  38. 

8  113.  An  appeal  from  an  order  of  the  judge 
of  a  city  court  discharging  on  habeas  corpus  a 
person  convicted  of  violating  an  ordinance  held 
to  lie,  under  Code  1007.  8  ^45.— City  of  Besse- 
mer T.  Eidge  (Ala.)  270. 

HANDWRITING. 

Comparison  by  witnesses,  see  Criminal  Law,  § 
401 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  S|  1020- 
1068. 

In  criminal  pRwecntiona,  see  Criminal  Law, 
1106-1173.  . 

HAZARD. 

See  Lotteries. 

HEALTH. 

Implied  repeal  of  statute  by  act  relating  to 
same  mbject,  see  Statutes,  |  161. 

HEARING. 

In  action  for  injunction,  see  Injunction,  {  130. 
In  equity,  see  Equity.  SS  S73,  388. 
On  appeal  or  wnt  of  error,  see  Appeal  and  Er- 
ror, S  832. 

On  motion  or  application  to  quash  or  set  aside 
indictment  or  mfomiation,  see  Indictment  and 
Information,  f  140. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  ||  410-421;  Evidence,  8S 
316-322. 


HEAT  OF  PASSION. 

Element  of  manslaughter,  we  Honldde,  |  SOi 

HEIRS. 

See  Descent  and  Distribution. 

Rights  as  to  community  and  separate  property. 

see  Husband  and  Wife,  S  274. 
Rights  as  to  homestead,  see  Homestead,  li  141- 

147. 

HIGH  SCHOOLS. 

Laws  providing  for  taxation  of  proi>erty  of  col- 
ored persons  for  support  of  high  schools  for 
white  persons  only  as  abridgment  of  privileg- 
es and  immunities  of  citizenship,  see  Consti- 
tutional Law,  S  206;  as  denial  of  equal  pro- 
tection of  law,  see  Constitutional  Law,  |  23XK 

HIGHWAYS. 

See  Navigable  Waters.  |  1. 
Crossing  by  railroads,  see  Railroads,  IS  310- 
351. 

Dedication  of  land  for  highway,  see  Dedication. 
Streets  in  cities,  see  Municipal  Gozpoimtions, 
H  64»-70e. 

I.  ESTABLISHMENT,  ALTERATION, 
AND  DISCONIINUAMOE. 

Dedication,  see  Dedication. 

V.  REOTOATION  AND  JSMB  FOR 
TRAVEL. 

<A>  ObstmetloMa  >nd  EMcroaehMCMta. 

On  streets,  see  Municipal  Corporations,  §1  GOT. 
G98. 

S  158.  A  bill  to  remove  obstractions  on  a 
highway  held  sufficient  as  against  a  demurrer.— 
Jones  T.  Barker  (Ala.)  800. 

<B)  Vs«  of  HlvhwsT  awC  I<«w  off  the 
Bo«dt 

Collisions  of  street  cars  with  animals  or  ve- 
hicles, see  Street  Railroads,  i  90. 

Right  of  way  over  street  railroad  tracks,  see 
Street  Aailroads,  fi  85. 

Use  of  street  as  highway,  see  Municipal  Corpo- 
rations, §§  705,  706. 

(O  Injuries  frw  Oefeots  or  Okstraetloas. 

Accidents  at  railroad  crossings,  see  Railroad*. 

68  310-361. 
In  streets,  see  Municipal  Oorporationa,  B 

81G. 

HIRINa 

See  Bailment. 

HOLDING  OVER. 

By  tenant  as  extension  or  renewal  of  tenancy, 
for  years,  see  Landlord  and  Tenant,  |  00. 

HOLIDAYS. 

See  Sunday. 

HOMESTEAD. 

Dower  or  rights  of  widow  in  real  pmperty  of 
deceased  husband,  see  Dower. 

Exemption  of  personal  property,  see  Exemp- 
tions. 

L  NATURE,  ACQUISITION,  AND 
EXTENT. 

<D>  Propcrtr  ConstltvtlBV  Hoaieatemd. 

SS  81,  87.  A  husband  held  entitled  to  a  home- 
stead In  lands  belonging  to  him  and  used  in  con- 
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nection  witb  aij joining  landi,  which  he  oc 
cupied  as  a  homestead,  thoogh  he  had  conveyed 
a  one-third  Interest  in  the  adjoining  lands  to 
his  wife.— Glover  v.  Bass  (Ala.)  125. 

m.  BIOBT8  OFSURTIVINO  HVS- 
BAHD,  WIFE,  OHHiPBBW, 

OB  Hsms. 

I  141.  After  the  death  of  the  husband,  the 
mother  is  the  head  of  the  family,  and,  if  the 
husband  had  a  homestead,  it  passes  to  his  wife. 
— Harrelaon  v,  Webb  (La.)  833. 

S  143.  The  homestead  right  held  not  affected 
by  the  fact  that  the  property  is  held  In  indivi- 
filoD.  and  the  widow  may  be  the  homesteader  of 
the  fractional  part  belongine  to  her  husband.— 
Harrelson  v.  Webb  (La.)  833. 

{  147.  Widow  does  not  lose  her  homestead 
by  marrying  an  impecunious  man,  nor  does  this 
second  marriage  destroy  the  rights  of  the  family 
therein.— Harrelson  r.  Webb  (La.)  838. 

V.  raOTEOTIOM  AlTD  EHFOBCE- 
MEirr  OF  BIGHTS. 

8  183.  The  condition  of  a  debtor  on  which 
the  claim  is  baaed  is  considered  as  of  the  date 
when  the  claim  Is  made.— Harrelson  v.  Webb 
(La.)  833. 

HOMICIDE. 

Bieakfaig  and  entering  with  intent  to  kill,  see 

Burglary,  H  35,  45. 
Right  of  accused  to  bail,  see  Ball,  K  43,  49. 

in.  1CAH8KAVOHTER. 

fi  39.  Passion  suddenly  aroused,  without 
more,  caunot  reduce  a  homicide  from  murder 
to  mauslaughter. — Williams  v.  State  (Ala.)  59. 

ti  45.  Bemark  of  employe  held  not  a  sudden 
and  sufficient  provocation  within  Gen.  St.  1900, 
i  3204,  deaning  ezcaaable  homicide.— Pelt  v. 
State  (ria.)  83S? 

V.  EXCVSABLF  OR  JXTSTIFIABLE 
HOMICIDE. 

I  105.  The  mle  that  an  officer  having  a  war- 
rant of  arrest  is  justified  in  killing  a  person 
charged  with  a  felony,  if  he  resists  or  fleea,  Aeld 
not  to  prevail  as  to  an  arrest  for  a  misdemean- 
or.—Holland  V.  State  (Ala.)  215. 

S  105.  Ad  officer  armed  with  a  legal  warrant 
may  enter  the  premises  of  the  person  to  be  ar> 
resited,  is  under  no  duty  to  retreat,  and  can  re- 
pel any  force  used.— IIoHand  v.  Utate  (Ala.)  215. 

S105.  Where  the  circumstances  show  a  will- 
murder,  rather  than  an  attempt  to  arrest 
decedent,  the  warrant  of  arrest  is  of  no  bene- 
fit to  defendant.— Holland  v.  State  (Ala.)  215. 

8  116.  A  belief  of  Imminent  peril  and  of  an 
argent  necessity  to  slay  an  assailant  in  self- 
defense  must  be  both  well-founded  and  honestly 
entertained.— Williams  v.  State  (Ala.)  59. 

VI.  HIDIOTMEirT  Ain>  INFOBMATION. 

Defects  in  indictment  as  ground  for  arrest  of 
judgment,  see  Criminal  Law,  §  970. 

VH.  EVIDENCE. 
(B)  Admtwribllltr  l»  General. 

Evidence  of  act  of  conspirators  or  codefendants, 
■see  Criminal  Law,  S  4^^. 

In  prosecution  for  breaking  and  entering  and 
making  assault  with  intent  to  kill,  see  Bur- 
glary, I  35. 

Opinion  evidence  in  general,  see  CHmlnal  Law, 
Res  gests,  see  Criminal  Law.  §§  3G4-3GS. 


I  166.   In  a  homidde  case,  evidenc 
admissible  that  aocused  and  another 
shooting  the  morning  before  the  bomic  • 
tending  to  show  preparation  and  premed  i 
—Lowman  t.  State  (Ala.)  43, 

§  156.  In  a  prosecution  for  murder,  e  : 
that  defendant  bad  a  pistol,  in  connectic 
evidence  of  a  threat  against  the  decease 
admissible.— Williams  v.  State  (Ala.)  59. 

8  156.  A  letter  written  by  defendant 
Ing  to  show  a  motive  to  kill  defendan 
properly  received  in  evidence,  though  oi  i 
weight.— Phillips  t.  State  (Ala.)  194. 

f  157.  Certain  evidence  held  to  tend  i 
ter  Into  the  details  of  a  former  difficu  ; 
tween  decedent  and  defendant  and  shot  : 
have  been  TecriTed.r-Holland  t.  State  ; 
215. 

.   i  158.   On  a  trial  for  murder,  the  sta 
entitled  to  show  what  defendant  said  ji  i 
fore  the  killing.— Holland  v.  State  (Ala.]  : 

8  166.  On  a  murder  trial,  evidence  Jielt  ; 
erly  admitted  to  show  motive.— Copeli  i 
State  (Fla.)  621. 

S  166.  On  a  murder  trial,  evidence  At  ■ 
mlssible  to  prora  a  difference  between  d(  < 
and  defendant  and  establish  motive  f>  : 
crime.— Copeland  v.  State  (Fla.)  621. 

g  166.   Evidence  that  deceased  went 
place  where  the  homicide  occurred  on  a  \ 
able  mission  held  admissible.- State  T.  '. 
(La.)  700. 

§  168.  On  a  murder  trial,  evidence  hi  i 
missible  to  establish  a  desire  by  defend  i 
creating  an  opportunity  for  the  crime.-  I 
land  V.  State  (Fla.)  021. 

8  169.  On  a  trial  for  marden  .certai  i 
dence  held  erroneously  admitted.— Holh  : 
State  (Ala.)  215. 

S  169.  On  a  trial  for  murder,  a  coi  i 
tion  between  decedent  and  another  befo  > 
killing,  and  while  defendant  was  absent,  '. 
not   have   been  admitted. — Holland  v. 
(Ala.)  215. 

8  169.  On  a  trial  for  murder,  the  sta(  ! 
entitled  to  show  what  defendant  said  iti ' 
fore  the  killing.— Holland  v.  State  (Ala.)  : 

8  169.  Held,  that  certain  evidence  sbou 
be  received  on  a  trial  for  murder, — Gilt : 
State  (Fla.)  536. 

8  170.  A  witness  having  testified  th  i 
found  tracks  at  the  place  of  the  bomIcid< 
that  he  had  seen  defendant  make  trad 
another  place,  held  properly  permitted  < 
scribe  the  tracks  made  by  defendant  cl 
latter  place^Phillips  v.  State  (Ala.)  19^. 

8  171.  On  a  trial  for  murder,  the  state  > ! 
not  have  been  permitted  to  show  that  defei 
struck  a  third  person,  where  it  did  not  g  i 
that  it  was  in  an  effort  to  escape. — IIolli 
State  (Ala.)  215. 

8  171.   On  a  trial  for  murder,  defendan: 
entitled  to  kIiow  everything  that  was  sal: 
done  from  the  time  defendant  came  to  whei 
cedent  was  until  the  killing. — Holland  v. 
(Ala.)  215. 

8  174.  Objection  Aeld  properly  sustain' 
certain  evidence  on  a  trial  for  murder,  offe  : 
explain  evidence  tending  to  show  flight.-- 
lips  V.  State  (Ala.)  194. 

8  174.  On  a  trial  for  murder,  certain 
dence  Aeld  properly  admitted  as  an  inoulj; 
confession. — Holltind  v.  State  (Ala.)  215. 

8  184.  Where  defendant's  theory  was  thi; 
killing  was  justlGable,  in  that  he  was  atten, 
to  arrest  decedent,  held,  that  he  should 
been  permitted  to  show  that  be  requested 
dent  to  go  with  him.— Holland  v.  State  I 
215. 
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I  187.  The  evidence  of  tatbonhip  of  ■  letter 

Jilt  la  eridence  under  defendant's  plea  <tf  self- 
efecse  held  admbsible.— Orlffln  v.  State  (Ala.) 
062. 

i  188.  A  witness,  testifying  to  the  .  general 
character  of  decedent  in  the  community  in  which 
the  latter  lived.  Acid  competent  to  testify  to 
such  character  in  the  community  in  which  the 
witness  lived,  eight  miles  distant— Pate  v. 
State  (Ala.)  357. 

I  IBS.  E}vidence  that  decedent  was.  accord- 
ing to  general  reputation,  a  dangerous  man, 
held  competent  on  the  issue  whether  accused 
had  a  right  to  think  that  hb  Ufa  was  In  danger. 
-Pate  T.  State  (Ala.)  857. 

I  189.  In  a  prosecution  for  assault  with  In- 
tent to  hill,  evidence  as  to  the  merits  of  a  pre- 
vious quarrel  is  inadmissible.— Coz  v.  State 
(Fla.)  ffTS. 

I  190.  Evidence  of  threats  by  deceased  held 
inadmisaible  In  the  absence  of  proof  of  an  overt 
act— State  v.  Bonvy  (La.)  849. 

S  191.  In  a  prosecution  of  a  ^fe  for  the 
mnrder  of  her  husband,  where  she  'claimed  self- 
defense,  evidence  that  deceased  had  on  other  oc- 
casions beat  her  was  properly  excluded. — Hatch- 
erson  v.  State  (Ala.)  1027. 

!  192.  lu  a  prosecution  for  assault  to  kill, 
evidence  of  a  physician  as  to  the  condition  of 
defendant's  shoulder  and  the  likelihood  of  his 
claim  that  be  sought  to  retreat,  etc.,  held  ad- 
missible.—Coz  V.  State  (Fla.)  875. 

S  194.  Defendant's  belief  that  deceased  had 
formed  an  intent  to  take  his  life  was  inadmissi- 
ble, in  the  absence  of  proof  of  an  overt  act  on 
deceased's  part.— State  v.  Bonvy  (La.)  S49. 

(O  DrlMV  DMlm»ttOBB. 

Res  ge^s,  see  Criminal  Law,  |  300. 

I  203.  Circumstances  held  to  justify  the  con- 
clnston  that  decedent  knew  her  death  was  im- 
minent, rendering  her  statement  admissible  as  & 
^ing  declaration.- Copelaad   v.   State  (Fla.) 

I  213.  As  an  ex-convict  is  a  competent  wit- 
ness, his  dying  declaration  Is  admissible. — 
State  T.  Blount  (La.)  12. 

I  214.  Dying  declarations  mast  go  In  as  a 
whole,  though  some  of  the  statements,  if 
standiag  aloue,  would  be  iaadmissible. — State 
V.  Blount  (La.)  12. 

I  216.  Foundation  required  to  render  a  state- 
ment by  decedent  admissible  as  a  dying  declar- 
ation declared.— Copeland  v.  State  (Fla.)  621. 

I  216.  It  Is  not  necessary  that  the  prelim- 
inary foundation  for  a  dying  declaration  should 
be  proved  by  express  utterances  of  decedent, 
but  It  may  be  gathered  from  all  the  circum- 
stances.—Copeland  V.  State  (Fla.)  G21. 

I  216.  Where  there  was  evidence  that  de- 
ceased said  that  he  knew  he  was  going  to  die.  It 
was  Bufficieat  predicate  for  the  arimission  of 
his  dying  declaration.— State  v.  Brady  (La.)  806. 

{  218.  Question  of  admissibility  of  dying 
declaration  held  a  preliminary  question  for  the 
judge.- Copeland  v.  State  (Fla.)  G21. 

(B)  Wetsbt  and  flwfllelency. 

I  250.  Evidence  held  to  warrant  a  conviction 
of  manslaughter.— Pelt  v.  State  (Fla.)  832. 

{  2.50.  Evidence  held  insufficient  to  support 
a  conviction  for  murder. — Matthews  v.  Scste 
(Miss.)  561. 

I  252.  The  evidence  of  one  witness  is  suffi- 
cient to  support  a  convictiou  of  murder,  if  it 
satisfies  the  jury  beyond  a  leasonable  doubt.- 
State  V.  Blount  (La.)  12. 


Tm.  TRIAH 
(A)  Condaet  Im  Q«a«nl. 

Absence  of  accused  during  imjianeling  of  iarj, 

see  Criminal  Law,  i  636. 
ESect  of  iosanity  of  juror  pending  praeeCDtfon, 

see  Jury.  <  149. 
Presence  of  accused,  see  Criminal  Law,  |  63d. 

(B)  <|w«stli«a  for  Js>r* 

In  prosecatlon  fbr  breaking  and  entering  sM 
makluff  assault  with  intent  to  kUL  see  Boi^ 
glaiy.l  45. 

I  2G0.   In  a  i>ro8ecution  for  homicide,  the  de- 

5ree  of  the  homicide  and  the  question  of  malice 
eld  for  the  jury.— Boberson  v.  State  (Ala.) 
345. 

i  271.  What  is  sufficient  provocation  of  psit- 
sion  to  reduce  a  homicide  from  murder  to  ma> 
slaughter  should  be  defined  by  the  court  nnd 
not  left  to  the  jury.— Williams  t.  SUte  (Ala.) 
59. 

i  2^.  In  a  prosecution  for  homicide,  the 
degree  of  the  homicide  and  the  question  of 
malice  heJd  for  the  jury.- Boberson  T.  Sute 
(Ala.)  843. 

(O)  lastvnetloaa. 

I  286.  Held  that,  though  an  instruction  on  a 
trial  for  murder  may  have  been  correct  in  ibe 
abstract,  yet  it  misht  have  a  misleading  ten- 
dency.—Holland  V.  sute  (Ala.)  215. 

{  200.  Befusal  to  submit  to  jury  the  ques- 
tion whether  a  chair  was  a  dangerons  wea,pon 
held  not  error.— Felt  v.  State  (Fla.)  832. 

I  298.    HeU,  that  a  diarge  requested  by  de-* 
fendant  on  a  trial  tor  murder  should  have  been 
given.- Holland  v.  State  (AlaO  215. 

8  300.  An  instruction  that  defendant  "Tiad  a 

right  to  protect  himself  by  taking  the  life  of 
deceased,  if  such  protection  could  not  otberviw 
be  secured,"  AeW  properly  refused. — Griffin  v. 
State  (Ala.)  862. 

{  300.  An  instruction  as  to  the  effect  of  de- 
ceased's cenexal  bad  diaracter  held  ptoperly  re- 
fuBed.-(3riffin  v.  State  (Ala.)  962. 

i  300.  Propriety  of  lefusing  an  Instrurtino 
on  self-defeoao  detemUnBd.— Orlffln  t.  State 

(Ala.)  9G2. 

S  300.  An  instruction  on  the  qucfitioa  of  w^\t' 
defense  held  properly  refused. — Griffin  v.  State 
(Ala.)  902. 

i  300.  An  oral  cbat^e  as  to  self-defense  hfid 
erroneous,  and  a  charge  as  to  the  du^  of  a  wife 
to  retreat  to  avoid  a  difficulty  Aela  correct — 
Hutcherson  t.  State  (Ala.)  1027. 

(D)  Verdlet. 

S  812.  Verdict  of  guilty  of  assault  with  "at- 
tempt" to  murder  in  the  second  degree  held  not 
fatally  detective.— Bunch  v.  State  (Fla.)  5^4. 

S  314.  That  the  jury  found  the  accused  guilty 
of  murder  "without  capital  punishment"  was 
not  evidence  of  such  uncertainty  in  the  minds 
of  the  jury  as  to  justify  a  reversal. — Stat*  r* 
Btady  (La.)  806. 

HOPJACK. 

See  Intozicatlng  Liquors,  1 17. 

HORSES. 

Injuries  to  horses  on  railroad  tracks,  see  Rail- 
roads, |{  439-446. 

HOSTILE  POSSESSION. 

Of  occupaat  qf  real  estate  holding  advetselj.  m 
Adverse  Posiiession,  ||  70-79. 
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Impeaclmient  for  interest  or  bias,  aee  WltDen* 
es.  Si  363-374. 

HOUSEBREAKING. 

See  Burglary. 

HOUSE  OF  ILL  FAME. 

See  DlBordeily  House. 

HUMANITARIAN  DOCTRINE. 

Application  of  doctrine  to  iDjariefl  caused  by 
automobile  on  street,  see  Muntdjial  Corpo- 
rations,  §  705. 
-  InjatT  avoidable  notwlUistandlnff  contributory 
negligence,  see  Negiigence,  I  83. 

HUSBAND  AND  WIFE. 

(3ee  Divorce;  Dower. 

Competency  as  witnesses  for  or  against  esch 

other,  see  Witnesses,  H  S2-61. 
PrlviiMed  commnnlcationa,  see  Witnesses,  S 

188. 

Ki^bt  of  surrivor  to  exemptions,  see  Homestead, 
§§  141-147. 

in.  COirVEYAlTCEg,  COWTRAOTS.  AWP 
OTHER  TRAWSAOTIOlfa  BETWEEW 
HTJSBAHD  AJXD  WIFE. 

Validity  of  unrecorded  conveyance  to  wife  as 
against  bona  fide  purchaser  from  husband,  see 
Vendor  and  Parcbaser,  8  232. 

XV.  msABnjTiES  AWP  PBiymoEg 

OF  GOVERTUBS, 

(C>  Comtrmmtm* 

8  85.  A  married  woman's  note,  under  the 
Constitution  and  statutes  held  void.— Virginia- 
Carolina  Chemical  Co.  v.  Fisber  (Fla.)  o04. 

a  87.  Under  Rev.  Civ.  Code.  arts.  1790, 
2308,  a  wife  is  not  liable  as  surety  for  her  bus- 
barid  on  an  appeal  Itond.— In  re  Succession  of 
Maloney  (La.)  647. 

{  89.  Married  woman*B  contract  held  incapa- 
ble of  ratification  after  her  husband's  death. — 
Vl^Inia-Carolina  Chemical  Co.  v.  .Fisher  (Fla.) 
604. 

(D)  Tnde  or  BDilneaa. 

S  97.  A  married  woman,  under  the  Constitu- 
tion and  statutes,  cannot  be  a  member  of  a 
partnership. — Vlndnla-CaroUna  Chemical  Co.  t. 
Fisber  (Fk.)  G04. 

V.  WIFE'S  SEPARATE  ESTATR 

(A)  Wbat  Conatltntvs. 

S  114.  The  married  woman's  act  of  February 
28.  1887  (Acta  1886-87,  p.  SO),  held  not  to  ap- 
ply to  a  conveyance  to  the  wife  by  the  husband, 
■who  died  before  the  passage  of  the  act.— Neville 
T.  Cheshire  (Ala.)  1005. 

§  114.  A  husband's  deed  to  his  wife,  follow- 
ed by  bis  death  prior  to  passtiKe  of  married  wo- 
man^s  act  of  February  ^,  1887  (Acts  18SG-S7, 
p.  80),  held  to  leave  the  lega]  title  in  the  bus- 
band's  heirs.— Neville  v.  Cheshire  (Ala.)  1005. 

S  119.  A  deed  of  land  by  the  husband  to  the 
wife,  executed  prior  to  the  married  woman's  act 
of  February  28,  1887  (Acta  188&-«7,  p.  80},  held 
void  in  taw,  but  valid  in  equity,  as  creatms  an 

Suitable  separate  estate  in  the  wife.— NevlUe  v. 
lesbire  (Ala.)  1005. 

(B>  RIarMs  mm<  I.lablUtl*B  of  Haabama. 

Homestead  rights,  see  Homestead,  i  87. 


i  171.  Under  Code  1007,  S  4407,  a  mortgage 
on  a  wife's  separate  estate  to  secure  the  debt  of 
her  husband  held  void.— Allen  v.  Pierce  (Ala.) 
824. 

(D)  CtmTeym>eea  asA  Coatraeta  to 
Coaver. 

S  103.  An  objection  to  a  deed  on  the  ground 
that  the  grantor's  husband  had  sot  Joined  there- 
in held  without  merit  (Code  1907,  {  4494).— 
Hashes  v.  Rose  (Ala.)  899: 

VH.  OOMHUHITT  FROPERTT. 

S  274.  In  a  proceeding  via  executlva  to  en- 
force payment  of  a  note  representing  a  com- 
munity debt  and  secured  by  mortgage  after 
the  wife's  death,  there  is  no  law  which  pre- 
cludes the  wife's  heirs  or  sarvlving  husband 
from  purchasiDT  the  property  sold. — ^>blieder  v. 
Boulet  (La.)  617. 

i  274.  The  payment  of  a  note  representing  a 
community  debt  may  be  enforced  after  the 
wife's  death  in  a  proceeding  via  executiva 
against  the  surviving  husband,  without  malciDg 
the  wife's  holrs  parties.— Schlieder  v.  Boulet 
(La.)  617. 

I  274.  Where,  in  a  proceeding  via  executiva 
to  enforce  payment  of  a  note  representing  a 
community  debt  after  the  wife's  death,  there  is 
a  surplus  which  the  surviving  husband  retains, 
a  subsequent  transferee  Acid  to  acquire  the  prop- 
erty free  of  any  Incumbrance  In  fitvor  of  the 
major  heErs  of  the  deceased  wife.— Bchlieder  T. 
Boulet  (La.)  617. 

IX.  ABAimONMElfT. 

Appealability  of  order  for  payment  of  money 
for  support  as  dependent  on  finality  of  judg- 
ment, see  Criminal  Law,  |  1023. 

Competency  of  wife  as  witness  on  qnestlon  of 
paternity  In  prosecution  for  abandonment  of 
wife  ana  chila,  see  Witnesses,  8  61. 

Hearsay  evidence,  see  Crimisal  Law,  S  420. 

S  305.  Code  1907,  I  7843,  prohibiting  aban- 
donment of  wife  or  child,  does  not  prohibit  a 
husband  from  abandoning  a  wife  whom  he  was 
induced  to  marry  by  false  assertions  that  he 
was  the  father  of  a  child  bom  out  of  wedlock. 
— Camley  v.  State  (Ala.)  862. 

S  312.  Where  a  husband  was  charged  with 
abandoning  his  wife  and  child  under  Code  1007, 
i  7843,  the  evidence  must  establish  an  abandon- 
ment of  both.- Camter  v.  State  (Ala.)  362. 

S  312.  Where   accused  was  chatted  with 

abandoning  his  wife  and  child,  both  the  mar- 
riage and  the  paternity  of  the  child  must  be 
proved.— Camley  v.  State  (Ala.)  362. 

i  313.  In  a  proaecutlon  for  abandonment,  on 
an  issue  as  to  the  paternity  of  a  child  bom  out 
of  wedlock,  defendant  held  entitled  to  testify 
that  he  was  not  the  father,  and  to  prove  that 
another  had  Intercourse  with  the  complainant 
during  the  period  of  gestation.— Camley  t.  State 
(Ala.)  362. 

HYPOTHECATION. 

See  Chattel  Mortgages;  Pledges. 

IDENTIFICATION. 

Of  act  amended  in  amending  act,  see  Statutes, 

i  isa 

IDENTITY. 

Of  accused,  evidence  of  in  criminal  prosecu- 
tions,  see  Homicide,  S  170. 

Of  causes  of  action  or  defenses  as  affecting  op- 
eration of  former  judgment  as  bar,  see  Judg- 
ment, it  r>84. 
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«  713,  716. 

Of  offense  under  plea  of  former  jeopardy,  see 

Criminal  Law,  §  197. 
Of  persons  as  affecting  conclusiveness  of  fot^ 

mer  judgment,  see  Judgment,  |§  668,  682. 

IDLE  PERSONS. . 

See  Vagrancy. 

ILLEGAL  IMPRISONMENT. 

See  False  Imprisonment. 

ILLEGALITY. 

Of  contracts,  see  Contracts,  8$  101,  136. 

ILL  FAME. 

Hoiisea  of  ill  fame,  see  Disorderly  Hoiib& 

IMMOVABLES. 

Conveyances,  sec  Deeds. 

Mortgages,  see  Mortgag^. 

Sales,  see  Vendor  and  Purchaser. 

IMMUNITY, 

See  Exemptions. 

Constitutional  guaranties  of  privileges  or  im- 
munities of  citizens,  see  Constitutional  Law, 
8  200. 

Fmrn  liability  for  negligence  or  default  in  trans- 
mission or  delivery  of  messages,  see  Tele- 
graphs and  Telephones,  i  5i. 

From  taxation,  see  Taxaticm,  H  196,  20& 

IMPANELING  JURY. 

See  Jury,  S  149. 

IMPEACHMENT. 

Of  sheriff  for  neglect  of  duty,  see  Sberifb  and 

Constables,  S  6. 
Of  verdict  by  affidavits  and  testimony  of  Jurors 

on  motion  for  new  trial,  see  Criminal  Law,  I 

957. 

Of  witness,  see  Witnesses,  §5  318-406. 

IMPLICATION. 

Creation  of  easement,  see  Easements,  |  17. 

IMPLIED  AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  §§  101,  103. 

IMPLIED  CONTRACTS. 

See  Account  Stated;  Assumpsit,  Action  of; 
Money  Lent ;  Work  and  Labor. 

IMPLIED  REPEAL. 

Of  statute,  see  Statutes,  §§  159,  161. 

IMPRISONMENT. 

See  Bail ;  False  Imprisonment. 

Release  on  habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Allowance  for  improvements  in  petitory  actions, 

sec  Real  Actions.  §  8. 
Public  improveniPutR,  see  Drains;  Hiehwaya; 
Levees;  Municipal  Corporations,  fS  2C&-446. 


Admission  of  by  failare  to  deny,  see  Pleading. 

§  120. 

INCAPACITY. 

In  general,  see  Infants. 

Of  married  women,  see  Husband  and  Wife,  ft 
85-97, 

To  commit  crime,  see  Infants,  i  66, 

INCENDIARISM. 

See  Arson. 

INCHOATE  DOWER. 

See  Dower,  S  34. 

INCLOSURE. 

In  general,  see  Fences. 

INCOME. 

Rights  and  liabilities  of  life  tenants  as  to  in- 
come of  property,  see  Life  Estates,  {  15. 

INCONSISTENCY. 

Implied  repeal  of  statute  by  inconsistent  statute, 

see  Statutes.  {  159. 
In  allegations  of  pleading  in  general,  see  Fiead- 

iog.  8  21. 

In  description  of  boundaries,  see  Boandaries, 

§  3. 

In  instructions  to  jury,  see  Trial,  8  243. 
Of  alternative  remedies,  see  Election  of  Reme- 
dies. 8  3. 

Statements  by  witnesses  incou^iistent  with  t«- 
timony  as  ground  for  impeachment,  see  Wit- 
nesses, 8  880. 

INCORPORATION. 

In  general,  see  Corporations,  8  29. 

INCUMBRANCES. 

See  Mortgages. 

On  property  of  married  woman's  separate  es- 
tate, see  Husband  and  Wife,  8  I7L 

INDEBITATUS  ASSUMPSIT. 

See  Assumpsit,  Action  of. 

INDEBTEDNESS. 

Charge  on  married  woman's  separate  property. 

see  Husband  and  Wife.  8  171. 
Of  corporations  In  general,  see  Corporations,  { 

487. 

Of  counties,  see  Counties,  8  154. 

INDEPENDENT  CONTRACTORS. 

Liability  for  acts  and  omissions,  see  Master  aad 
Servant,  8  316. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

Defects  as  ground  for  arrest  of  judgment,  see 

Criminal  Law,  §  970. 
Preliminary  complaint,  see  Criminal  Law,  f 

211. 

Review  of  questions  as  deiwndent  on  prescnta- 
tioQ  by  record,  see  Criminal  Law.  8  1116. 

Service  of  copy  of  indictment  or  information  be- 
fore trial,  see  Criminal  Lew,  §  627. 

For  particular  offenset. 
See  Assault  and  Battery,  E  ~7;  Blasphemy,  S  3; 
Bribeiy,  8  6;  False  Pretenses,  58  28-38 ;  Lar- 
ceny, 88  3(V40;  Libel  and  Slander,  8  1'''2. 
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X.  XBOBSSITT  OF  nTDIOTMSNT  OB 
PBEaEHTMEHT. 

'  Subject  and  title  of  stetate,  see  Statatea,  f  118. 

S  2.  Sp.  Acta  1907.  p.  18B,  AelS  a  valid  exei^ 
cise  of  t&e  power  coDterred  on  tbe  LeglBlature 
hj  Const.  1901.  §  8,  authorizing  the  Legislature 
to  dispense  with  indictmenta  In  misdemeanor 
caaeB.— State  v.  Semmea  (Ala.)  120. 

i  2.  FroTiaion  of  the  Bill  of  Rightn  that  pros- 
ecutions shall  be  by  indictment  or  information 
construed. — State  v.  Boasberg  (La.)  102. 

S  3.  Gen.  Acts  1907,-  Sp.  Sees.  p.  189.  held 
not  to  dispense  with  indictments  in  prosecu- 
tions for  giviog  away  to  induce  trade,  famishing 
at  public  places,  or  otberwise  disposing  of 
Intoxicating  U^nonu— State  t.  Semmei  (AlaO 


TV.  FIXINO  AlTD  FORBEAL  REQUI- 
SITES OF  INFORBEATION  OB 
COMFI.AIMT. 

1  30.  An  information  filed  by  an  attorney  ap- 
pointed by  the  district  judite  to  represent  the 
Btate  in  a  criminal  case  is  null  and  void,  when 
the  district  attorney  was  improperly  recused  by 
the  judge.— State  v.  Boasberg  (La.)  162. 

I  43.  Gen.  St.  190G,  §  3882,  authorizes  in- 
formations to  be  Sled  in  vacation,  and  an  omit- 
ted file  mark  may  by  order  of  court  be  placed 
upon  an  information  nunc  pro  tunc,  when  the 
facta  vanant  it— Johnson  t.  State  (Fla.)  528. 

V.  BEQUXSITES  AND  SUFFIGIEMOT 
OF  ACCUSATION. 

Allegations  as  to  place  in  affidavit  charging  use 
of  profane  language,  see  Blasphemy,  |  3. 

Description  of  property  atolen,  see  Larceny,  8 
30. 

Mandamus  to  compel  filing  of  bill  of  particulars, 
see  Mandamna,  |  63. 

S  55.  It  Is  the  declared  policy  of  the  Legis- 
lature, as  well  as  of  the  court,  to  uphold  indict- 
ments and  informations  whenever  there  has  been 
a  anbatantial  compliance  with  the  statutory  re- 
quirements.—Tillman  T.  State  (Fla.)  675. 

i  86.  Information  held  sufficient  as  to  place 
of  larceny.— Enson  v.  State  (Fla.)  948. 

i  87.  Information  held  sufficient  as  to  time 
of  larceny.— Enson  T.  State  (Fla.)  94a 

I  110.  Indictment  for  resisting  an  officer  at- 
tempting an  arrest,  under  Gen.  St.  1900.  S  3i)00, 
held  safficient.— Johnson  v.  State  (Fla.)  529. 

I  110.  Information  for  statutory  offense  held 
good  on  motion  to '  quash. — Johnson  t.  State 
(Fla.)  529. 

?121.  Where  description  of  money  stolen  is 
eged  in  the  information  to  be  unknown,  ac- 
cused Can  compel  solicitor  to  file  a  more  par- 
ticular description,  learned  aince  the  filing  of 
the  information.— Ekison  v.  State  (Fla.)  94a 

{  121.  In  a  prosecution  for  maintaining  a 
tippling  shop,  defendant  held  entitled  to  a  bill 
of  particulars  alleging  the  name  of  tbe  particu- 
lar drink  sold  by  htm  claimed  by  the  state  to 
be  intoxicating.— State  v.  Clark  (La.)  81L 

TtX,  MOTION  TO  QUASH  OB  DISMISS, 
AND  DEMURRER. 

I  140.  Issue  having  been  joined  on  a  motion 
to  quash  an  indictment,  held,  that  defendant  waa 
entitled  to  prove  by  the  §rand  jurors  that  there 
was  no  corroborative  evidence. — Allen  v.  State 
(Ala.)  279. 

fi  140.  The  mere  fact  that  other  witnesses 
than  prosecutrix  were  examined  did  not  prove 
that  the  testimony  given  by  them  was  corrohora- 
tive.— Allen  v.  State  (Ala.)  279. 


Vm.  AMENDMENT. 

S  161.  Amendment  of  information, 
trial,  without  objection,  held  not  gn 
new  trial.- State  v.  Behler  (La.)  483. 

IX.  ISSUES,  .  FBOOF,  AND  VAB 

In  proMcutiont  for  particular  oflet 
See  False  Pretenses,  |  38;  Larceny,  § 
Abandonment  of  wife,  see  Husband  a: 
§  312. 

I  176.  In  a  prosecution  for  assault 
tent  to  rape.  held,  that  the  exact  dat 
commission  of  the  offense  need  not  be  I 
State  r.  Riggio  (La.)  600. 

INDIGENT  PERSONS. 

See  Paupers. 

INFANTS. 

Care  required  of  master  as  to  infant 
see  Master  and-  Servant,  if  91,  lti3. 

Contributory  negligence  of  children  in 
see  Negligence,  %  85. 

Presumption  against  Infancy,  see  Ev! 
56. 

n.  GUSTODT  AND  VBOTE01 

Custody  and  support  on  divorce  of  pai 

Divorce,  |  80a 
Prohibition  to  review  prosecution  for 

of  child  labor  law.  see  Prohibition,  | 

%  13.  Where  defendant,  with  his  mi 
ner,  esf^aged  in  betting  with  others,  c 
was  guil^  of  violating  Code  1907,  J 
Lang  r.  State  (Ala.)  353. 

'  TI.  CRIMES. 

S  06.  A  criminal  intent  cannot  be  c 
ed  by  an  infant,  until  he  has  develo) 
cient  intelligence  and  moral  perception 
him  to  distiDguish  between  right  an 
and  to  comprehend  the  consequences  of 
— Beason  v.  State  (Miss.)  488. 

S  66.  In  a  trial  of  an  infant  under 
of  age  for  rape,  where  there  was  no 
of  his  mental  capacity  to  entertain  a 
intent  or  of  bis  physical  ability  to  coi 
crime,  a  peremptory  instruction  to  acqn 
have  oeen  given.— Beason  v.  State  (M 

S  66.  The  presumption  thnt  an  infe 
the  age  of  14  has  not  reached  the  age  i 
ty,  and  hence  is  incapable  of  committ 
is  prima  facie  only.— Season  t.  Stati 
488. 

§  66.  While  an  Infant  under  tbe  i 
years  is  conclusively  presumed  to  be  i 
of  a  criminsl  intent,  the  presumption 
the  ages  of  7  and  14  is  only  prima  fac 
son  V.  State  (Miss.)  488. 

▼n.  ACTIONS. 

8  93.  The  avoidance  of  a  contract  I 
fant  must  be  specially  pleaded,  unr 
1907,  §  5331.— Sanders  v.  Williams  (J 

S  94.   In  an  action  for'  breach  of 
of  a  horse,  based  on  an  outatandlng 
which  plaintiff  paid,  the  defenae  that  1 
gage  was  avoided  by  an  infant  mortg: 
i)eing  specially  pleaded,  is  not  availali 
ders  V.  Williams  (Ala.)  893. 

INFLUENCE. 

Undue  influence  affecting  validity  of 
Deeds,  }  72. 
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Grlmlnal  accDMtfon,  m  IndlctDMnt  and  Infor- 
madoD. 

INHERITANCE. 

See  PocflBt  and  Dlitilbatloii.  ' 

INJUNCTION. 


gxantinx  of  Injunction,  aee 


MaDdamui  to  oom 
Mandamiu,  | 

Incidenial  to  partievlar  remeHet  er  ffW* 
cecdinga. 
See  Garnishment,  i  120. 

Condemoation  prooBedfngi,  see  SSminent  Do- 
main, i  274. 
To  protect  easement,  see  Easements,  §  61. 

Belief  ajfoitut  particular  acta  or  proceedinga. 
Enforcement  o(  JodsBUtL  W6  JodgmeDt,  |S  419- 

401. 

Interference  with  timber  rights,  see  Logs  and 
Logging,  §  3. 

Obstruction  of  street,  see  Municipal  Ck>ri)ora> 
tions.  §  697. 

Public  nuisance,  see  Nuisance,  8  75. 

UnautboriKe*]  or  illegal  acta  bj  munlcinality  or 
officers  in  geoeiai,  «ee  Mnntelpal  Corpora- 
tions, g  993. 

Review  of  pneeedinga  for  injunction. 
Finality  for  purpose  of  review,  of  order  dissolv- 
ing  inJnneUon,  lee  Avpeal  and  Error,  |  7S. 

E.  VATUBB  AXS  OROmOMi  HI  »E>- 

ERAI.. 

<A)  Nature  and  Form  of  RemetfT* 

J  S.  A  mandatory  order  may  be  made  lestor- 
ing  propevtr  tJeapawed  apon.-^it7  of  Oeala  t. 
Anderaon  (Fla.)  Vtt 

(B)  OrmuaAl  of  Relief. 

§  23.  Where  complainants  and  defendants  had 
lfir::e  e(Htiti"H,  an  injunction  may  be  refused,  un- 
less tliere  be  an  ofrer  to  protect  defendants. — 
Wefel  V.  Williams  &  Pritcliett  (Fla.)  079. 

II.  SUBJECTS  OF  PROTECTION  AND 
RELIEF. 

(B)  Property,  Conveyance*,  and  Incnm- 
liraiieeit. 

S  35.  Exclusive  occujiancy  of  land  under 
claim  of  title  held  sutiiciont  posseR^ion  to  sus- 
tain an  Injunction  against  irreparable  injury  by 
another  who  enters  without  title. — Bay  Point 
Mill  Co.  V.  Saunders  (Fla.)  9S4. 

§  38.  A  decree  enjoining  defendant  frnm  tres- 
passing on  land  claimed  by  defendant,  as  in 
which  neither  plaintiff  nor  defendant  had  valid 
title,  Aetd  not  error.— Bay  Point  Mill  Co.  t. 
Sanndeit  (VIl)  981. 

ZD.  Aonrani  uijujionom. 

Fai^ica  to  aolt  to  natnAi  atotmetim  la  itxeet, 
ae<  tfonkipal  Oorpoxationa,  |  ffjl. 

5  130.  Where  a  bill  for  injunction  was 
brought  against  two  defendants,  and  as  to  one 
the  proof  failed,  the  bill  should  be  dismissed 
witbont  preiadiofc— TedcacU  t.  Bazser  (Ala.) 
150. 

nr.  nuxnixKABT  and  mrsauocu- 

TORT  IHJimCTIONS. 

<A)  GroDsdM  and  Proceedings  to  Proomp*. 

5  A  mandatory  decree  restoring  property 

tn'-^p;is^.>ii  upon  should,  exfi'pt  in  a  rare  oiisc. 
be  ni.'i'lf  only  on  final  hearing. — City  of  Oeala 
V.  An(li'rsi>ii  II'Iji.i  ri72. 


DlamlHsl  of  Injnsctlon  buddcatal  to  

ment  proceeding*,  lee  Oarolihaunt,  t  120. 

Effect  of  supenedaas  of  atay,  aea  Appeal  a«d 
Error,  §  488. 

Finality  ol  ««d«  of  dlaaolirtlOB  forpuxpeae  of 
nriew,  wa  Appeal  and  Sbmr,  1 18. 

1  178.  Diamlatlon  of  a  temporary  faijiiae- 

tion  on  bond  ia  lar^ty  within  the  dlscretioii  of 
tiie  court  granting  the  injunction. — Jeanerette 
Lumber  &  Shingle  Co.  v.  Police  Jury  of  Par- 
ish of  St,  Jlartin  ILa.)  404;  In  re  jeanerette 
Lumber  &  Shingle  Co.,  Id. 

§  184.  Petitioners'  right  to  injunctive  relit'f 
is  not  w^aived  by  the  dissolution  of  a  temporary 
injunction  on  bond.— Jeanerette  Lumber  & 
Shingle  Co.  v.  Police  Jury  of  Parish  of  St. 
Martin  (La.)  401;  lo  re  Jeaaetettft  Laoaber  Jc 
Shingle  Co.,  Id. 

vn.  vioiiATioii  aub  pvjfxuuuuT. 

S  216.  Violation  vel  non  of  an  injunction  i« 
not  deeidalile  alone  by  rlie  letter  of  the  writ, 
but  in  many  cases  its  spirit  is  within  liie  bind- 
ing quality  thereof.— Ex  parte  State  {.\la.)  143. 

§  228.  Where  an  injunction  forbade  certain 
persons  to  move,  noleBt.  damage,  or  deatmy 
certain  property  described,  and  did  not  purport 
to  protect  the  property  otherwise  than  by  rtv 
straining  the  persons  named,  its  breach  could 
only  be  committed  by  snch  persons,  or  by  per- 
sona conspiring  wiui  tiMm.— Ex  pute  8tac» 

trm.  LIABILITIES   ON  BOinW  OB 
UNDERTAKINGS. 

5  235.  An  action  on  an  injunction  bond  held 
properly  brought  before  the  final  disposition 
Of  the  suit  in  whidt  the  InJ^tiM  liawd.^ 
T.  Soath  it  Hoitb  AlalMiBa  B.  Oa,  (A]a| 

INiUffiES. 

In  general,  see  Damagea;  Jh^ktHBOtt  Tocb. 

INNOCENT  PURCHASERS. 

Of  bills  or  notes,  see  Bills  and  Notes,  fi  332. 
Of  public  lands,  see  Public  Lands,  |  ISL 

INSANE  PERSONS. 

EflTect  of  insanity  of  jurOr  pending  prosecution. 

see  Jurj',  S  149. 

Opinion  evidence  as  to  hwanlty,  see  Criadnal 

Law,  5  4.~)2. 

Separ-te  trial  of  plea  of  insanity  in  criialBal 
prosecution,  see  Criminal  Law,  j  625. 

I.  DlAABimtM  m  «BinB4&. 

Opinion  evideuoe  as  to  Insanity,  see  Crimioa] 
Law,  a  452. 

limLVENCY. 

See  Aadgnmenta  fi»  BaaeAt  ei  Cnfltora; 

Bankrnptey. 

Of  corporations  in  general,  see  Corporations,  S 

Of  grantor,  element  of  fraud  as  to  creditors  or 
subsequent  paxcfaaaon^  aea  Tfaadnlent  Con- 
veyances, §  57. 

III.  ASSIGNMENT,  ADMINISTRATION, 
AND  DISTRIBUTION  OF  IN- 
SOLVENT'S  ESTATE. 

(D)  AdminlBtratlon  of  E«tate. 

S  73.  The  court  in  which  insolvency  prrxved- 
ings  are  pending  has  original  jurisdic  tion  of 
nil  action  on  the  bond  given  by  the  debtor  for 
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the  xeleBM  of  the  p: 
Banking  Co.  t.  Unl 
anty  Co.  (La.)  612. 


rty.— Intentate  Trust  ft 
Statea  Fidelity  ft>  Ooar^ 


IV.  OOKFOSITION.  RESPITE,  OR 
RAISnro  ASSIOmCENT. 

S  142.  Where  bond  given  b;  Insolvent,  con- 
ditioned for  discharge  of  his  debtc,  was  In- 
sufficient to  pay  ail  the  debts,  a  pro  rata  dis- 
tribution win  be  made.— Interstate  Trust  ft 
Banking  Co.  t.  United  States  Fidelity  ft  Guar- 
anty Co.  (La.)  612. 

INSTRUCTIONS. 

By  court  to  Jnry,  see  Criminal  Law,  ||  755V&- 
764,  825-830,  844;  Trial,  H  191- 

295. 

By  court  to  Jury,  right  to  take  to  consultation 

nxun.  see  Griramal  Law,  I  ^iS, 
By  master  to  Mrrant,  see  Master  and  Serrant, 

1 1SS. 

INSTRUMENTS. 

Acknowledgment  of,  see  Acknowledgment. 
AlteratioD,  see  Alteration  of  Instruments. 
Best  and  secondary  evidence,  see  Criminal  XjBw, 

i  396 :  Evidence,  §|  171-185. 
Cancellation,  see  Cancellation  of  Instruments- 
Cross^xamination  of  witnesses  as  to  writings, 

see  Witnesses.  6  271. 
Documentary  evidence,  see  Criminal  Law,  { 

432;  Evidence,  fil  343-872. 
Estoppel  by  deeds  and  other  instnimenti,  aee 

Estoppel,  §8  Sa  39. 
Filing  with  pleading,  see  Pleading.  {  90S. 
Forgery,  see  Forgery. 
Oyer,  see  Pleading,  |  306. 
Parol  or  other  extrinsic  eridenee,  aee  Evidence, 

SS  40»-4S0. 
Recording,  see  Records. 

Reformation,  see  Reformation  of  Instruments. 
Bequisites  and  sufficiency  of  writing  to  satisfy 

statute  of  frauds,  see  Frauds,  Sutute  of,  {8 

103.  106. 

Verification  of  pleadings  in  actions  on  written 
instruments  In  general,  see  Pleading,  |  291. 

ParticvJar  cla*$eit  of  wiritte*  imtrvmentt. 
See   Assignments   for   Benefit   of  Creditors; 
Bills  and  Notes :  Bonds ;  Chattel  Mortgages ; 
Indictment    and    Information;     Insurance ; 
Mortgages ;   Release ;  Stipulations :  Wills. 
Contracts  in  general,  construction  and  opera- 
tion, see  Contracts,  H  147,  162. 
Deeds,  see  Deeds. 

INSULTING  LANGUAGE. 

As  provocation  fbr  homicide,  see  Homldde,  | 
45. 

To  passenger,  liability  of  cnrrier  for  acta  of  em- 
ployfis,  see  Carriers,  8  283. 

INSURABLE  INTEREST. 

See  Insurance,  |  IIS. 

INSURANCE. 

X,  OOETROI.  AMP  RBQUIATIOW  XXT 
OBHSRAIb 

I  4.  Code  1907,  1  4804,  relating  to  fire  In- 
surance corporations,  held  constitutfonal.— ^tna 
Ins.  Co.  ▼.  Kennedy  (Ala.)  73. 

I  4.  Section  2.  Act  No.  106,  p.  184.  of  1898, 
prescribing  provisions  for  charters  of  insurance 
companies,  held  not  r^ealed  by  subsequent  legis- 
lation.— State  ex  rel.  Lumberman's  Accident  Co. 
T.  Michel  (La.)  543. 

8  5.  Certificate  held  properly  refused  to  In- 
dustrial life  insurance  company  whose  charter 


failed  to  conform  to  section  2.  Act  No.  lOS,  p. 
184,  of  1896.— State  ex  rel.  Idmbennan'a  Ac- 
cident C^o.  T.  Michel  (La.)  648. 

XZX.  INSURANCE  AGENTS  AND  ' 
BROKERS. 

(A)  Aa«Mr  tor  laawev. 

I  95.  Notice  to  a  soliciting  agent  after  a  fire 
insurance  policy  is  issued  is  not  notice  to  the 
company.— ^tna  Ins.  Co.  v.  Kennedy  (Ala.> 

IT.  INSVRABXJB  INTEBBBT. 

8  115.  The  interest  of  a  stockholder,  to  whom 

a  fire  insurance  policy  is  issued  on  corporate 
property,  is  not  necessarily  measured  by  the 
value  thereof.— ^tna  Ins.  Co.  t.  Kennedy  (Ala.> 
73. 

8  115.  A  stockholder  In  a  corporation  has  an 

insurable  interest  in  Its  property,  which  wllf ' 
sustain  recovery  on  a  i>olicy  issued  to  him  there- 
on.— ^tna  Ins.  Co.  v,  Kennedy  (Als.)  73. 

V.  THE  CONTRACT  IN  OENERAt. 
(A)  Nature*  Re«iilaltcs,  and  VallAItr. 

Election  of  remedies,  see  Election  of  Remedietr 

8  3. 

8  136.  That  canceled  policy  of  insurance  re- 
mains In  hands  of  insurra.  and  that  new  policy 
sent  to  a  subagent  for  delivery  is  not  actually 
delivered  until  after  the  fire,  tad  not  affect  lia- 
bility on  the  last  policy.— ^tna  Ina.  Co.  t.  Ren- 
no  (Miss.)  563. 

VI.  PREMTCMS,  DUES,  AND  ASSESS- 
MEXTS. 

Pleading  conclusions  in  action  on  note  tor  pre* 
mium,  see  Pleading,  8  8. 

I  188.  The  burden  of  proof  was  on  the  mak* 
er  of  a  note  given  for  a  premium  on  a  policy  to- 
be  delivered  within  a  reasonable  time  to  show 
that  tlie  time  consumed  was  onreasonable.— Del- 
eon  T.  Walter  (Ala.)  934. 

Vm.  CANCELLATION,  SURRENDER. 
ABANDONBKENT,  OB  RESCISSION 
OF  70UCT. 

8  220.  Agent  of  insured  Acid  to  have  authori- 
ty to  waive,  for  the  assured,  the  five  days'  no- 
tice of  cancellation. — ^tna  Ins.  Co.  v.  Benno- 
(Miss.)  563. 

IX.  AVOIDANCE  OF  POLICY  FOR 
mSBBPBESENTATION,  FRAUD, 
OR  BREACH  OF  WARRANTY  OR 
CONDITION. 

(B)  Hattera  RelatlBs  to  Propertr  or  la- 
tereat  laaared. 

8  282.  The  clause  In  a  fire  policy  making  Its 
validity  depend  upon  the  sole  and  unconditional 
ownership  by  insured  is  reasonable  and  valid, 
and  a  breach  of  such  stipulation,  unless  waived 
by  the  cotnpony,  will  ezimse  It  from  liabili^.— 
Bacot  T,  Pheniz  Ins.  Co.  of  Brooklyn  (Miss.) 
729. 

Ji  282.  Nature  of  provlrion  In  fire  policy  as  to- 
e  and  unconditional  ownership,  stated.— Bacot 
Y.  Pheniz  Ins.  Co.  of  Brooklyn  (Miss  j  720. 

8  282.  Right  of  husband  insuring  a  home- 
stead belonging  to  the  wife,  representing  that  he 
was  the  sole  and  unconditional  owner,  stated.— 
Bacot  r.  Fhenix  Ina.  Co.  of  Brooklyn  (MisB.> 

720. 

8  282.  Nature  of  contract  between  an  insur- 
er and  mortgagee  of  insured  premises,  made  by 
attaching  a  mortgage  clause  to  the  mortgagor's 
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fire  poller,  tftated  tmder  Code  1906.  I  2596.— 
Bacot  V.  Pheoix  Ibs.  Co.  of  Brooklyn  (Mtsa.) 
729. 

Z.  FO&FEITUBB  OF  FOUOT  FOR 
BBEAOB  OF  PBOmSSOBT  WAR- 
BAHTT.  GOVENAXT,  OB  COKDX- 
TIOK  aiTBSEQUEMT. 

<B)  Hat<eni  Relmtlncr  to  Property  I»- 
tereat  Enrared* 

S  S28.  A  clause  in  a  fire  policy  as  to  forfeit 
ture  for  foreclosure  proceedinj^s  or  notice  of  sale 
held  proper  to  safesuard  the  insurer  against  in- 
creased risks.— Hartford  Fire  Ina.  Co.  r.  Hollis 
<FIa.)  9eS^ 

S  333.  A  clause  in  a  fire  policy  as  to  forfei- 
ture for  locreasing  hazard  held  proper  to  safe- 
guard the  insurer  against  increased  risks. — Hart- 
ford Fire  Ins.  Co.  v.  Hollis  (Fla.)  985. 

S  335.  Iron-safe  clause  in  a  fire  policy  is  a 
valid  provision.— Hartford  Fire  Ins.  Co.  T.  Hol- 
lis (Ffa.)  985. 

XI.  ESTOPPEL,  WAIVER,  OR  AGBEE- 
MENTS  AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POUCT. 

{  375.  An  agent,  authorized  to  whte  fire  in- 
surance, may  waive  a  condition  In  a  policy.— 
^tna  Ins.  Co.  v.  Kennedy  (Ala.)  73. 

ZU.  RISKS   AND   OAITSES  OF  I.OSS. 

(A)  Marine  Insnranee. 

I  402.  The  external  violence,  exempting  a 
marine  Insurer  from  liability  for  loss  occasicm- 
ed  by  the  bursting  of  the  boilers,  unless  occa- 
sioned by  external  violence,  is  violrace  exter- 
nal to  toe  vesseL-^uackenlmss  v.  Insurance 
Co.  of  North  America,  of  Philadelphia  (Mias.) 
444. 

XVH.   PAYMENT     OR  DISCHAROE, 
CONTRIBUTION,  AND  SUB- 
ROGATION. 

I  606.  An  insurance  company,  on  paying  In- 
sured for  property  tortiously  destroyed  by  a 
third  person,  is  subrogated  to  the  rights  of  in- 
sured against  the  third  person.— Southern  By. 
Co.  T.  Stonewall  Ins.  Co.  (Ala.)  040. 

fi  606.  Where  the  owner  of  property  burned 
has  been  paid  part  of  his  loss  by  an  insurer,  an 
action  against  the  wrongdoer  for  the  value  of 
the  property  held  properly  brought  In  the  name 
of  insured,  and  insurer  not  a  necessary  party.— 
Hanton  v.  New  Orleans  &  C.  B..  Light  &  Pow- 
er Co.  (La.)  544. 

XVm.  ACTIONS  ON  POXIGIE8. 

Election  of  remedies,  see  Election  of  Remedies, 
«3. 

S  624.  Where  the  Interest  of  a  mortgagee  is 
the  only  valid  liability  under  a  fire  policy,  all 
that  is  due  thereunder  being  due  to  him,  "as  bis 
interest  may  appear,"  he  can  sue  thereon, 
though  his  Interest  is  less  than  the  face  of  the 
policy. — Kacot  v.  Pbenix  Ins.  Oo.  of  Brooklyn 
(Miss.)  720. 

I  629.  A  complaint  on  a  life  insurance  policy 
intended  to  be  in  the  form  prescribed  by  Code 
mil.  vol.  2,  p.  1196,  S  5382,  form  12,  held  in- 
sufficient for  failure  to  comply  therewith.- Unit- 
ed States  Health  &  Accident  Co.  v.  Veitch 
(Ala.)  95. 

I  642.  In  an  action  on  a  combination  mer- 
cantile and  building  fire  policy  issued  upon  a 
single  consideration,  certain  demurrers  to  pleas 
hrld  insufficient  to  raise  the  question  whether 
ihe  policy  was  divisible.— Ilattford  Fire  Ins.  Co. 
V.  Hollis  (Fla.)  985. 

8  645.   Where  a  complaint  declares  on  a  life 

insnrance  policy,  a  henlth  and  accident  policy 


is  Inadmissible  in  support  of  the  complaint — 
United  States  Health  it  Accident  Co.  r.  Veitch 
(Ala.)  95. 

i  646.  In  a  suit  on  a  fire  insurance  policy, 
the  burden  is  on  plaintiff  to  show  the  value  of 
his  ioterest  in  the  property  destroyed.— ^tna 
Ins.  Co.  T.  Kennedy  (Ala.)  73. 

I  654%.  In  an  action  on  life  policy,  evidence 
that  on  the  day  insured  received  the  policy  he 
had  a  certain  sum  of  money  in  his  packet  held 
inadmitoible  to  show  payment  of  premioiDS.— 
Fidelity  Mat.  Life  Ina.  Co.  t.  Satterfield  (Ala.) 
132. 

I  658.  In  an  action  on  a  marine  policy,  cer- 
tain evidence  held  immaterial. — Quackenboes  v. 
Insurance  Co.  of  North  America,  of  Philadel- 
phia (Miss.)  444. 

I  665.  In  an  action  on  a  fire  insurance  pol- 
icy, evidence  held  sufficient  to  raise  an  inier- 
eoce  that  plaintiff  had  some  interest  in  the 
proper^.— ^toa  Ins.  Co.  v.  Kennedy  (Ala.)  73. 

XX.  MUTUAI,  BENEFIT  INSURABGE. 

(B)  The  Contract  In  G«nerml. 

S  723.  Statement  as  to  what  is  one's  occupa- 
tion, within  a  warranty  in  an  application  for 
life  insurance  as  to  occupation  of  insnred. — Su- 
preme Lodge  Knights  and  Ladies  of  Honor  t. 
Baker  (Ala.)  95& 

(D)  Fovfeltvre  or  Sastfeaalon. 

8  750.  Membership  in  a  fraternal  order  held 
forfeited  on  nonpayment  of  dues. — Independent 
Order  of  Sons  and  Daughters  of  Jacob  of  Amei^ 
tea  T.  Moncrlef  (Miss.)  558. 

(F)  Actions  for  Beneflta* 

8  815.  A  complaint  in  an  action  on  a  fife 
policy  held  subject  to  demurrer.- Patterson  r. 
Grand  Lodge  K.  P.  (Ala.)  377. 

8  815.  A  complaint  in  an  action  on  a  life 
policy  held  in  code  form  (Code  ]1M)7,  p.  1196, 
form  12),  and  not  demurrable.— Patterson  v. 
Grand  Lodge  K.  P.  (Ala.)  377. 

8  815.  A  complaint  In  an  action  on  a  policy 
issued  by  a  benevolent  association  held  to  state 
a  cause  of  action.— Patterson  v.  Grand  Lodge 
K.  P.  (Ala.)  377. 

8  818.  Evidence  in  an  action  on  a  life  policy 
held  pr^rly  excluded  as  irrelevant. — Supreme 
Lodge  Knights  and  Ladies  of  Honor  t.  Baker 
(Ala.)  OSa 

I  818.  Qaestions  to  witness  held  proper  in 
an  action  on  a  life  policy  in  which  a  defense 
was  false  statement  of  insured  in  his  applica- 
tion as  to  use  of  stimulants. — Supreme  Lodge 
Kniglits  and  Ladies  of  Honor  v.  Baker  (Ala.) 
958. 

8  818.  Evidence  in  an  action  on  a  life  policy 
A^d  irrelevant  on  defense  of  false  statement  io 
application  as  to  occupation  of  insured. — Su- 
preme Lodge  Knights  and  Ladies  of  Honor  v. 
Baker  (Ala!)  958. 

S  825,  Under  the  evidence  in  an  action  mi  a 
life  policy,  held,  the  general  afiinnatlTe  charge 
for  defendant  was  properly  refused.— Snnreme 
Tjodge  Knights  and  Ladies  of  Honor  v.  Baker 

(Ala.)  OuS. 

8  826.  Instructions  on  defense  of  false  state- 
ment in  application  for  life  insurance  as  to  oc- 
cupation of  insured  held  at  least  misleading.— 
Supreme  Lodge  Knights  and  Ladies  of  Honor 
v.  Baker  (Ala.)  058. 

8  826.  An  instruction  ^ven  held  to  conform, 
and  one  refused  not  to  conform,  to  pleas,  in  an 
action  oo  a  life  policy,  on  the  defense  of  false 
statements  in  application  as  to  use  of  stimu- 
lant a.— Supreme  Lodge  Knights  and  Ladles  of 
Honor  v.  Baker  (Ala.) 
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8  826.  Occupation  held  properly  deBned  by 
instniotioQ  in  an'  action  on  a  life  policy,  in 
wluch  a'  defense  was  false  Btatement  in  applica- 
tion aa  to  occupation.-— Supreme  Lodge  Kniglits 
and  Ladies  of  Honor  t.  Baker  (Ala.)  0S8. 

INTENT. 

Affecting  contract,  see  Contracts,  I  147. 
Element  of  offense  by  in&int,  see  Infants,  |  G6. 
Element  of  rape,  see  Rape,  f  16. 

INTEREST. 

See  Usury. 

On  attorney's  fees  aa  element  of  costs,  see  Costs, 
§  15». 

Peonniary  inierert  in  particular  tuhject-mattcr. 
Distinaliflcatlon  of  witnessea.  see  Witnesses,  S 

111. 

Ground  of  Impeachment  of  witness,  see  Wit- 
nemea,  IS  8G3-374. 

Ground  of  right  to  review  of  decision,  see  Ap- 
peal and  Error,  |  IBO. 

Insurable  Interest,  see  Insurance,  S  tlG. 

INTERLOCUTORY  DECISIONS. 

Decisions  reviewable,  see  Appeal  and  Error,  | 

73. 

Review,  see  Appeal  and  Error,  |{  872,  874. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  |  183. 

INTERMEDIATE  COURTS. 

Review  of  decisions  see  Appeal  and  Error,  SS 
&32,  lOSS-lOM;  Criminal  Law,  |  1179. 

INTERNAL  IMPROVEMENT  FUND. 

Power  of  trustees  to  convev  lands  under  navi- 
gable waters,  see  Navigable  Waters,  |  37. 

INTERPRETATION. 

Of  eontraeta,  inttrumenU  or  judiwtl  act§  and 
procccdingB, 

See  Dedication,  ||  64;  Mortsages.  S  142:  Stat- 
utes, S8  209-241 ;  Wills,  gg  457.  614. 

Constitutional  proviBions,  see  Constitutional 
Law,  g|  12-24. 

Contracts  in  general,  see  Contracts,      147, 162. 

Deeds,  see  Boundaries,  |  » ;  Deeds,  {fi  OO-l.'i.^. 

Instructions,  see  Criminal  Law,  H  822,  823; 
Trial,  it  295. 

Judgment  on  trial  of  issues,  see  Judgment,  S 
52*'. 

Leases,  see  Landlord  and  Tenant,  SS  40-48. 

Parol  or  extrinsic  evidence  to  aid  interpreta- 
tion of  written  instruments,  see  Evidence,  9 
450. 

Pleadli^  see  Pleading,  t  34. 
Powers,  see  Powers,  §1  33,  43. 
Public  contracts,  see  Municipal  Corporations,  J 
352. 

Verdict  or  findings,  see  Criminal  Law,  |  893. 
Warranties,  see  Sales,  |  280. 

INTERROGATORIES. 

To  Jury,  see  Trial,  S  349. 

INTERSTATE  COMMERCE. 

Powet  to  regulate,  see  Commerce. 
Begnlatioii  of  transportation  by  carriers  in  geo- 
«al,  see  Carriers,  SI  I-IS* 

INTER  VIVOS. 

Gifts,  see  Gifts,  S  41. 


INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

* 

Effect  of  prohibition  law  as  to  termination  <tf 
lease  of  Dulldlng  for  saloon,  see  Landlord  and 
Tenant,  1 

a.  OONSTmrTIONAUTT  OF  ACTS 
AHD  OBDIKAICCES. 

Manner  of  amending  statute  as  affecting  validi- 
ty, see  Statutes,  X  13& 

Subject  and  title  of  statute,  see  Statutes,  1 118. 

Unreasonable  search  and  seizure,  see  Searches 
and  Seisures,  |  7. 

%  17.  Act  Aug.  13,  1907  (Gen.  Acts  1907, 
p.  696),  entitled  "An  act  to  prohibit  the  sale 
of  hop-jack,"  etc.-  "or  other  beverages,  the 
product  of  maltose  or  gencoae,  at  any  place 
where  the  sale  of  spirituous,  vinous  or  malt 
liquors  are  prohibited  by  law,"  held  unc<Histi^ 
tutional,— Elder  v.  State  (Ala.)  370. 

rV.  IJGEN8E8  AND  TAXES. 

S  45.  Acts  1908,  p.  237,  No.  176,  |  2,  does 
not  repeal  Acts  1002,  p.  93,  No.  66,  ammding 
Itcv.  St  S  010,  prohibiting  the  sale  of  intozU 
eating  liquors  without  a  Hcense. — State  v.  Le 
Blanc  (La.)  814. 

S  55.  Under  subdivision  52,  S  4122,  Code 
1 896,  as  amended  by  the  revenue  act  (Gen. 
Acts  1903,  p.  209),  defendant,  having  paid  for 
brewer  license  in  M.  county,  held  entitled  to 
sell  its  own  beer  in  B.  county  at  wholesale 
without  a  wholesale  license. — State  v.  Capitol 
Brewing  &  Ice  Co.  (Ala.)  812. 

S  106.  A  convictioiv  of  permitting  gambling 
in  a  barroom,  in  vlolatitm  of  Act  No.  176,  p. 
242,  of  1008,  S  10,  had  at  the  same  time  a^  a 
conviction  of  selling  liquor  to  a  minor  in  viola- 
tion of  section  6,  held  a  second  conviction  of 
violation  of  the  act  within  section  8,  warranting 
a  revocation  of  defendant's  licoue.— State  T. 
Apfel  (La.)  013. 

VI.  OFFERSXai. 

S  146.  The  purchase  of  liquor  by  accused 
without  the  Rtate  as  agent  for  another  held 
not  an  offense,  within  Code  1807,  S  7363.— 
Vernon  v.  State  (Ala.)  57. 

S  146.  Accused  held  not  liable,  under  Code 
1907,  i  7363,  for  unlawfully  disposing  of  intoxi- 
cating liquor^Vemon  T.  State  (Ala.)^  57. 

S  147.  There  may  be  a  conviction  of  an  il- 
legal Rale  of  liquors,  though  all  the  transaction 
but  the  delivery  was  out  of  the  state.— Anglin 
V.  State  (Miss.)  492. 

i  147.  A  sale  of  intoxicating  liquors  hold  to 
have  been  made  in  the  state,  and  so  subject  to 
its  laws.— Anglin  t.  State  (Miss.)  72a 

S  167.  Under  Acts  1886-87,  p.  609,  and  Gen. 
Acta  1907,  p.  306,  one  held  properly  convicted 
of  selling  intoxicating  liquors,  as  chafed  by  an 
indictment  in  the  form  prescribed  by  Code  1907, 
S  7353.— Darrington  v.  State  (Ala.)  390. 

Vm.  OBIMINAX.  FBOSEOUnOirS. 

Appellate  jurisdiction  dependent  on  extent  of 
penalty,  see  Criminal  Law,  S  1020. 

Bill  of  particulars,  see  Indictment  and  Informa- 
tion, j  121. 

Concurrence  of  separate  branches  of  legislature 
in  law  relating  to  demand  for  jury  trial,  see 
Statutes,  3  23. 

Former  jeoiMirdy,  plea  of,  see  Criminal  Law,  S 
292. 

Necessity  of  indictment,  see  Indictment  and  In- 
formation, S  3. 
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Res  genttB,      Criminal  Law,  |  868. 

Subject  and  title  of  statute,  see  Statutes.  {  US. 
Validity  of  statute  authorizing  prosecution  b; 
affidavit,  see  Indictment  and  laformation,  i  2. 

f  198.  An  affidavit  charging  the  illegal  re- 
tailing'of  liquors  held  sufficient  to  allege  that 
affiant  bad  probable  cause  for  believing  the 
person  guilty,  as  expressly  required  by  Code 
1007,  S  6708.-Malloy  t.  State  (Ala.)  1027. 

I  19a  An  affidavit,  under  Code  1906,  1 1797. 
as  amended  hy  Laws  1908,  p.  116,  c  114,  {  1. 
chRFging  defendant  with  selling  intoxicants  in 
violation  of  law,  need  not  allege  in  what  man- 
ner accused  obtained  the  liquor.— City  of  Onlf- 
port  T.  Martin  (MissO  602. 

I  224.  A  beverage  under  a  particular  trade- 
name and  manufactured  by  a  particular  firm 
would  be  presumed  to  be  mannfactund  from*  a 
formula,  and  to  be  of  a  uniform  quality.— State 
V.  Clark  (La.)  811. 

8  231.  Evidence  of  the  intoxicating  effects  of 
a  beverage  sold  generally  under  a  trade-name 

at  other  places  than  that  of  accused  held  admls- 
ible.— State  v.  Clark  (La.)  811. 

XZ.  SEA&CaES.  SElZTTBEg,  AMD  FOB- 
FEITUBES. 

Unreasonable  search  and  seisare,  see  Searches 
and  Seizures,  f  7. 

INTOXICATION. 

Defense  In  criminal  prMecntloDs.  see  Criminal 
Law,  «  68. 

INTRUDERS. 

On  land,  see  Forcible  Entry  and  Detalnbr; 
Trespass. 

INVEIGLEMENT. 

Of  servant,  see  Master  and  Servant,  |  811. 

INVENTORY. 

Of  goods  Insured,  requirement  of  insurance  pol- 
icy, see  Insurance,  S  335. 
Of  property  exempt,  see  Exemptions,  1 123. 

INVITED  ERROR. 

See  Appeal  and  Error,  |  882. 

INVOLUNTARY  NONSUIT. 

See  Dismissal  and  Nonsuit,  i  66. 

IRON-SAFE  CLAUSE. 

In  insurance  policy,  see  Insurance,  |  335. 

ISSUES. 

Applicability  of  Instructions  to  Issnee,  see  Crim- 
inal Law,  §  814;  Trial,  8  251. 

Identity  of  issues  as  affecting  concluBlveness  of 
judgment,  see  Judgment.  ${  713,  710^ 

In  civil  actions,  see  Pleading,  ff  380-399. 

In  criminal  prosecutionB,  see  Indictment  and 
Information,  f  176. 

Instructions  ignoring,  see  Trial,  S  253. 

Jiidnnent  on  trial  of  issues,  see  Judgment,  { 
251. 

Presented  for  review  on  appeal,  see  Appeal  and 
Error,  H  171-173. 

JEOPARDY. 

Former  jeopardy  as  bar  to  prosecution,  see 
Criminal  Law.  S9  17M-107,  291.  292. 


JOINDER. 

Of  parties  In  dvil  actions  in  smemL  m  Fh» 

ties,  I  35.  •  -* 

JOINT  ADVENTURES. 

See  Partnership. 
Conspirators,  see  Conspiracy. 

JOINT  OWNERS. 

C^munity  property*  see  Husband  and  Wife,  | 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

Partition  of  joint  property,  see  FarUtion. 

JOURNALS. 

Legislative  Jonmals,  necessity  of  showing  notice 
of  publication  of  local  bills,  see  Statutes,  | 

8%. 

JUDGES. 

See  Courts ;  Justices  of  the  Peace. 
Certiorari  to  review  proceedings,  see  Certiorari, 
S  15. 

Mandamus  to  judge,  see  Mandamus,  U  26-61. 
Remarks  and  conduct  on  trial,  see  Criminal 

Law,  §S  6!>7.  65a 

I.  APPOINTMENT.  QUALXFIOATION, 
AND  TENURE. 

Of  justices  of  the  peace,  see  Justices  of  ths 
Peace,  |  6. 

hi.  bights,  powers,  duties.  and 
xjcabhiTties. 

Authority  to  issue  writ  of  habeas  corpus,  see 
Habeas  Corpus,  |  47. 

IV.  DISQUAUFIOATIOV  TO  ACT. 

I  47.  The  presiding  Judge  has  been  consulted 

"as  an  advocate  in  the  cause,"  in  the  sense 
of  Acts  1880,  p.  38,  No.  40,  when  he  has  been 
previously  employed  on  the  same  matter  in 
civil  proceedings. — State  v.  Perkins  (La.)  806. 

S49.  That  a  judge  may  have  expressed  hts 
ief  in  tbe  guilt  of  accused  fumlshea  no 
ground  for  recusation.— State  t.  Woods  (La^ 
671. 

I  61.  Where  a  motion  to  recuse  the  pre«d- 
ing  judge  assigns  no  legal  ground  for  recusa- 
tion,  it  may  be  overruled  without  reference  to 
another  judge.— State  t.  Blount  (La.)  12. 

I  61.  Where  a  motion  to  recuse  the  presiding 
judge  assigns  no  legal  grounds  therefor,  it  may 
be  oy  him  overruled,  without  reference  to  an- 
other judge.— State  v.  Woods  (La.)  671. 

S  56.  A  Judge,  recusing  himself  and  appoint- 
ing a  judge  ad  hoc,  retains  Jurisdiction  to  re- 
view the  appointment,  on  sogKestion  that  tbe 
Judge  ad  boc  is  dIaquaUfled.— State  T.  Woods 
(La!i  671. 

JUDGMENT. 

Decisions  of  courts  in  general,  fee  Courts, 
93.  106. 

Disobedience  to,  as  contempt  of  court,  see  Con- 
tempt, i  20. 
Practice  Id  equity,  see  Equity,  ||  420;  422. 

/i»  aotiont  hp  or  affaintt  pmtiomlw  elastss  of 

pertoM. 
See  Corporations,  |  622. 

In  particular  dvU  acttont  or  proreetliRf*. 
See  Ejectment,  S  114;  Mandamus,  i  ITS;  Real 

Actions,  i  8. 
For  divorce,  see  Divorce,  fS  180,  171. 
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7«  oriMAMl  pr9»0ouHoH9t 

See  Criminal  Law,  H  977-806. 

Revinc. 

See  Appeal  and  Error:  Certiorari:  Criminal 
Law.  Iil01&-1180;  Jnsticea  of  the  Peace.  | 
174. 

Finality  for  jnirpoae  of  review,  eev  Appeal  and 
Error.  1  7& 

Jadgment  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  H  1123-1206;  Criminal  Law, 
111182.  118». 

n.  BT  OOHFBflSIOir. 

I  46.  Stipulationa  in  a  note  as  to  confearion 
of  Jnc^ment  conatrued. — Jemison  v.  Freed  (Ala.) 
62. 

S  53.  A  proTiaioa  in  a  note  for  confession  of 
JndKment  tnereon  held  void,  under  Code  1907,  | 
4206.— Jemison  t.  Freed  (Ala.)  62. 

nX.  on  OONSEXTT,  OFFER,  OB  AD- 
MISSION. 

i  82.  A  consent  that  a  decree  be  made  waives 
MDj  prior  irregalaritr.— Gnnter  v.  Htneoi^  (Ala.) 

SS. 

IV.  BT  DEFAULT. 

Decree  In  equltsr  pro  coufesso,  see  Equity,  I 
420. 

In  action  for  divorce,  aee  Divorce,  I  IGOl 

(A)  BeqalBltea  And  Taltdltr. 

Bight  to  jory  trial,  see  Jury,  1  28. 

S  108.  Where  defendant  waits  until  the  rule 
'day  to  file  a  motion  for  a  more  definite  bill  of 
particulars,  and  plaintiff  is  justified  in  treatina 
the  motion  as  a  nullity,  be  may  cause  the  deiK 
to  enter  a  default  for  failure  to  plead  or  demur. 
—Register  t.  Pringle  Bros.  (Fla.)  584. 

i  108.  plaintiff  held  Justified  in  disresardtnff 
m.  motion  by  defendant  for  a  more  definite  bill 
«f  particulars,  and  causing  the  clerk  to  enter 
a  default  for  failure  to  plead  or  demur. — Beg* 
ister  V,  Pringle  Bros.  (Fla.)  584. 

S  123.  Requested  charges  going  to  the  entire 
■cause  of  action  are  properly  refused  after  judg- 
ment by  default— Fidelity  &  Deposit  Co.  of 
Maryland  v.  Aultman  (Fla.)  001. 

f  128.  Tbongb  Gen.  St.  1906.  I  1425,  au- 
thorizing final  judgment  after  default,  must  be 
«trictly  complied  with,  that  affidavit  of  account 
was  prematurely  filed  held  not  to  render  such  a 
judgment  voidable.— Register  v,  Pringle  Bros. 
(Fla.)  584. 

J  130.  A  default  judgment,  entered  without 
compliance  with  Code  1907,  |_3971.  held  errone- 
ous.—Parsons  Lumber  Co.  v.  Weet-Stegall  Orafn 
.&  MilUng  Co.  (Ala.)  1084. 

VI.  OH  TBIAL  OF  ISSTTES. 


(A>  Bcadltfoi 


Form,  «ad  Be«iil«ltes  I* 
Oeneral. 


Beview  of  objections,  see  Appeal  and  Error,  % 
223. 

(O)  CoKtoranltr  to  Proo«ss,  Fleadlasa, 
Proofs,  mmd  Terdlet  mr  PiBdlnsa. 

(  2^1.  Judgment,  so  far  as  concerned  the 
'Question  of  ownership  and  ponsession,  beyond 
what  was  necessary  for  determining  the  question 
of  trespass,  held  to  l>e  beyond  the  issues  in- 
volved, and  so  unauthorised.— Union  Sawmill 
•Co.  T.  Snmmit  Lumber  Co.  (La.)  35. 

I  251,  A  Judgment  for  an  Item  In  an  account 
which  is  not  presented  by  the  pleadings  cannot 
be  sustained.— McLeod  v.  Womack  (Miss.)  66. 


VIZ.  BVTBT.  BBOOBP,  ABD  DOOK- 
BTDIO. 

Judgment  In  criminal  prosecution,  see  Criminal 
Law,  {  996. 

i  286.  The  act  of  the  clerk  of  court  In  enter- 
ing judgment  for  coets  pro  forma  against  a 
husband  and  wife,  when  directed  by  the  court 
to  enter  judgment  against  the  hnsband  alone, 
Is  a  self-correcting  misprison.— Bothamly  t. 
Queal  (Fla.)  41^ 

VUL  AMElTDMEirT,  CORREOTIOK, 
AMD  BETIEW  IN  SAME  OOUBT. 

Judgment  in  criminal  proeecntion,  see  Criminal 
Law,  f  996. 

X.  BQUITABXB  BELIEF. 

(A)  ITatWM  mt  Baaaadr  mmA  Chmimda. 

B  419.  Elqulty  will  cancel  a  judgment  at  law, 
when  the  complainant  avers  and  proves  that  he 
had  no  notice  of  the  suit  and  has  a  meritorious 
defense.— Fields  v,  Henderson  (Ala.)  56. 

i  452.  A  purchaser  at  a  sale  under  n  Judg- 
ment in  attachment  proceedings  fteld  to  acquire 
the  title  tliat  defendant  In  attachment  had,  and 
to  have  the  same  right  as  he  to  file  a  bill  to 
annul  a  judgment  in  a  senior  attachment  pro- 
ceeding, on  the  ground  that  the  affidavit,  re- 
quired by  Ann.  Code  1892,  |  143,  as  the  basis 
of  a  judigment  on  service  by  publicatijon.  had 
not  been  made.- UcEinney  t.  Adams  (SUaaJ 
474. 

(B)  JmHadlatloB  wmA  PracMdlns*. 

Appellate  Jurisdiction  dependent  on  amount  In 
controversy,  see  Goarta,  {  224. 

I  461.  In  a  suit  to  set  aside  a  judgment  tor 
want  of  notice,  complainant's  proof  of  the  mer- 
itorious defense  held  insufficient  to  entitle  him 
to  relief.— Fields  v.  Henderson  (Ala.)  56. 

XL  GOLLATEBAL  ATTACK. 

(A)  JBdvmenta  Impeaoliable  Collaterallr. 

Conclusiveness  of  decree  in  proceedings  for  sale 
of  decedent's  property,  aee  Executors  and  Ad- 
ministrators, i  349. 

(B)  OrovKda. 

§  495.  The  Judgment  of  a  domestic  court  of 
general  jurisdiction  is  not  open  to  collateral  im- 
l>eachment  because  the  record  fails  to  show 
service  of  the  process  by  which  the  court  acquir- 
ed jurisdiction.— Roman  v.  Moq^n  (Ala.)  273. 

(C)  Proocedlnva. 

I  518.  "Collateral  attack"  defined.— McKIn- 
ney  v.  Adams  (Miss.)  474. 

I  518.  A  bill  by  an  attachment  creditor  to 
annul  a  judnnent  In  a  senior  attachment,  on 
the  ground  that  the  affidavit,  required  by  Ann. 
Code  1892,  I  143.  as  the  basis  of  a  judgment 
on  aervice  by  publication,  had  not  been  made. 
Add  a  direct  attack.— McKinney  v.  Adams 
(Miss.)  474. 

Xn.  GOESTBUCnOH    AKD  OPEBA- 
TIOH  nr  OEMEBAI.. 

8  52.^.  Judgment  recital,  that  parties  inter- 
ested had  consented  to  its  rendition,  held,  in 
the  absence  of  fraud,  conclusive. — Gunter  v. 
Hinson  (AU.)  86. 

Xm.  MEBOEB  AKD  BAB  OF  CAUSES 
OF  AOTIOB  ABD  DEFEB8ES. 

(A)  Jndcncnts  OpeamtiTS  mm  Bar. 

I  540.   To  support  a  plea  of  res  judicata. 

held,  that  there  must  be  identity  of  cause  of 
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action  and  of  the  parties  to  the  action.— Vir- 
ginia-Carolina  Chemical  Co.  v.  Fisher  (Fla.) 
504. 

f  572.  Where  jadgment  is  rendered  for  de- 
fendant on  d^urrer,  plaintiff  ia  estopped  from 
maintaining  a  almilar  action  for  the  same  canac 
on  the  same  Ktoands.— Prail  t.  Frail  (Fla.)  887. 

I  S72.  Demnrrer  to  pleading  because  essen- 
tial facts  were  omitted  held  to  conclude  parties 
only  as  to  the  suUiciency  of  the  facts  alleged  to 
state  a  cause  of  action.— Frail  t.  Frail  (Fla.) 
867. 

S  572.  A  final  judgment  on  demurrer  held  not 
a  bar  to  a  second  suit  for  the  same  cause  be- 
tween the  same  parties  where  tlie  pleadings  in 
the  second  suit  supply  the  essential  allegations 
omitted  in  the  firsL— Prall  v.  Prall  (FU.)  8U7. 

(B)  Causes  of  Action  and  Defenses  Merc- 
ed, Bnrred,  or  Comolnded. 

i  684.  Final  decree  of  a  court  having  juris- 
diction is  a  bar  to  another  suit  between  the 
same  parties  as  to  the  same  subject-matter.— 
Prall  V.  Prall  (Fla.)  867. 

ZIT.  OOirOX.USIVEHES8  OF  ADJTTDI- 
CATION. 

(B)  Persona  Comoladed. 

S  668.  Those  who  were  parties  to  a  former 
litigation  and  have  accepted  the  terms  of  the 
decision  are  not  to  be  considered  as  third  pei^ 
sons  regarding  views  expressed  contradictorily 
with  them.— Board  of  Com'rs  of  Bayou  Terre- 
Anz-Bceufo  Drainage  Dist.  t.  Baker  (La.)  16. 

I  682.  Where  A.  sold  timber  to  B.  and  C, 
and  a  judgment  decreed  B.  the  owner  of  the 
timber,  it  was  res  judicata  against  A.,  repur- 
chasing the  timber  from  C— Hoach  v.  Craig 
(La.)  652. 

(O)  Hatters  Conclndcd. 

I  71?}.  Judgment  in  a  suit  on  the  merits  is 
conclusive  in  a  second  suit  as  to  every  Question 
that  might  have  been  determined  under  the 
pleadings.— Prall  v.  Prall  (Fla.)  867. 

i  713.  A  Judgment  is  a  bar  to  a  second  suit 
only  as  to  every  question  actually  litigated,  and 
\n  not  conclusive  as  to  other  matters  that  might 
have  been,  but  were  not  litigated.— Prall  v.  Prall 
(Fla.)  StTi. 

I  715.  The  test  of  identity  of  causes  of  action 
Is  the  identity  of  the  facts  necessair  to  maintain 
the -actions.— Prall  v.  Prall  (Fla.)  SG7. 

XV.  XIEN. 

8  780.  One's  interest  as  tenant  in  common 
in  cotton  held  subject  to  the  lien  of  a  recorded 
judgment  against  lum.--HayneB  Mercantile  Co. 
T.  Bell  '(Ala.)  311. 

I  800.  The  conrt  held  authorised  to  infer 
that  plaintiff  lost  opportunity  to  enforce  his 
judgment  Hen  by  defendant  snippine  from  the 
codnty  the  property  on  which  the  lien  existed, 
after  parchasing  it  from  the  judgment  debtor. 
— Haynes  Mercantile  Co.  v.  Bell  (Ala.)  311. 

XXZ.  SnSPElfSIOlT,  EMFOBCmiEirT, 
AND  REVIVAL. 

Pending  appeal  or  other  proceeding  for  review, 
see  Appeal  and  Error,  8g  4U(M80. 

XX.  FATMEITT.  SATISFACTION, 
MERGER,  AND  DISCHARGE, 

Sofficiency  of  plea  of  set-off,  see  Pleading,  { 
142. 

XXI.  ACTIONS  OH  JUDGMENTS. 

Departure  of  amended  complaint  from  ori^nal, 
see  Pleading,  8  248. 


XXn.  PLEADING  AND  EVIDENCE  OF 
JUDGMENT  AS  ESTOPFEL  OB 
DEFENSE. 

S  948.  An  estoppel  by  Judgment  must  be  spe- 
cially pleaded.— Hmton  t.  Roane  (la.)  798^ 

JUDICIAL  DISCRETION. 

Admission  in  rebuttal  of  evidence  proper  in 

chief,  see  Trial,  8  63. 
Continuance,  see  Continuance,  8  7. 
OrosB-examination  of  witnetises,  see  Witnesses. 

f  207. 

Dissolution  of  temporary  injunction,  see  In- 
junction, 8  178. 

Order  of  proof,  see  Criminal  Law,  88  080.  GS3. 

Redirect  examination  of  witnesses,  see  Witscaa- 
es,  8  286. 

Reopening  case  for  further  evidence,  see  Trial. 
868. 

Review  of  discretion  in  dvii  actions;  aee  Ap- 
peal and  Error,  88  909-074,  1002. 

Review  of  discretion  in  criminal  nroseentunuL 
see  Criminal  Law,  88  1150-1150. 

JUDICIAL  MORTGAGE. 

See  Judgment,  81  780,  80a 

JUDICIAL  NOTICE. 

In  dvii  actions,  see  Evidence,  88  14,  32. 

JUDICIAL  OFFICERS. 

See  Judges ;  Justices  of  the  Peace. 

JUDICIAL  SALES.  . 

Exemption  of  personal  property,  see  Exemp- 
tions. 

Exemption  of  real  property,  see  Homestead. 

Uf  property  in  possession  of  receiver,  see  Re- 
ceivers, 8  135. 

Of  property  of  decedent,  see  Executors  and  Ad- 
ministrators, 88  343-402. 

On  execution,  see  Execution,  8  272. 

On  partition,  see  Partition,  88  108,  100. 

Tax  sales,  aee  Taxation,  8  623. 

JURISDICTION. 

Amount  or  value  In  controversy,  see  Goorts.  | 

122  ;  Justices  of  the  Peace,  8  44. 

Of  courts  in  general;  see  Courts. 

Removal  of  actions  from  state  court  to  United 
States  court,  see  Removal  of  Causes. 

Transfer  of  jurisdiction  on  appeal  or  other  pro- 
ceeding for  review,  see  Appeal  and  Error,  H 
454,  456. 

Want  of  jurisdiction  ground  for  collateral  at- 
tack on  Judgment,  see  Judgment,  8  495. 

Want  of  Jurisdiction  ground  for  equitable  lelief 
against  Judgment,  aee  Judgment,  8  419. 

Juritdtetion  of  particular  actiona  or  proceedinft. 

See  Habeas  Corpus,  81  44-113. 

Insolvency  prooeedingB,  eea  Inaolvency.  8  73. 

Speoiai  jurUdioUotu  and  iuritdieiioiu  of  partic 

ulor  dasse*  of  eourta. 
See  Justices  of  the  Peace,  8  44. 
Appellate  Jurisdiction,  see  Appeal  and  Bmr, 

8  21 ;  Courts,  88  210-224. 
Equity  jurisdiction,  see  Equity,  81  17,  39. 

JURY. 

See  Grand  Jury. 

Affidavits,  statements,  and  testimony  of  jurors 
on  motion  for  new  trial,  see  Criminal  t^sw, 
8  957. 

Custody,  conduct  and  deliberations,  aee  Crim- 
inal lAw,  8  sna 
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Discrimhiation  as  to  serrice  on  Jnrles  by  r«a- 

BOn  of  race,  color,  or  condition,  see  Cooatitu- 

tional  Law,  S  221. 
loatructions,  see  CrimiDal  Law,  B{  755^764, 

7T8~S23,  825-830.  8U;  Trial,  fl  191-295. 
Questions  for  jory  in  civil  actions,  we  Trial,  || 

13G-145. 

Questions  for  jury  in  criminal  probecntions,  see 

Criminal  Law,  SS  75^764. 
Service  of  list  of  jurors  in  criminal  prosecution, 

review  of  defects  as  dependent  on  prejudicial 

nature  of  error,  see  Criminal  Law.  8  1160. 
Taking  case  or  question  from  jury  at  trial,  see 

Criminal  Law,  i  753;  Trial,  i|  13*1-145. 
Verdict  in  civil  actions,  see  Trial,  If  328-349. 
Verdict  in  criminal  prosecutions,  see  Criminal 

Law,  SS  881.  863. 

n.  RIOHT  TO  TRIAX.  BT  J1TBT. 

Concurrence  of  separate  branches  of  legislature 
in  law  relating  to  demand  for  jury  trial,  see 
Statutes,  9  23. 

1  10.  Const.  1901,  S  11,  guaranteeing  a  right 
of  trial  by  jur^,  extends  only  to  those  cases 
in  which  the  nght  existed  at  tbe  time  of  the 
adoption  of  that  ptoviaion.— CoBtello  t.  Feagin 
(AUO  134. 

I  10.  Constitutional  right  of  trial  by  jury 
does  not  extend  to  cases  where  it  did  not  exist 
prior  to  the  Constitution.— State  v.  Bley  (Ala.) 
203. 

S  17.  Loe.  Acta  1898-99.  pp.  197,  198,  SS 
4.  5,  regulating  procedure  in  the  Clay  county 
circuit  court,  kcid  not  to  include  a  cause  ap- 
pealed there  from  a  justice's  court ;  but  as  to 
such  a  cause  Code  1907.  $  4722,  controls,  and, 
the  amount  sued  for  exceeding  $20.  the  cause 
was  properly  tried  to  a  jary,  and  defendant  had 
no  right  to  a  trial  by  the  court.— Central  of 
Georgia  By.  Co.  t.  Williams  (Ala.)  328. 

S  19.  The  right  to  trial  by  jury  docs  not  ex- 
tend to  taxation  proceedings. — State  v.  Bley 
(Ala.)  263. 

S  23.  A  municipality  heid  not  without  power 
to  pass  an  ordinance  prohibiting  the  giving  away 
or  otherwise  disposing  of  intoxicating  liquor  on 
tbe  theory  that  it  cannot  convert  an  offense 
agaiiut  the  state  into  an  offense  a^ilinst  the 
city,  with  effect  to  deny  a  jury  trial.— Costello 
T.  Feagin  (Ala.)  134. 

t  28.  Under  Acts  1907.  ppv  567,  569,  »  12, 
10,  where  defendant  defaulted  In  an  action  in 
the  Mobile  law  and  equity  court,  and  did  not  ob- 
ject to  plaintiETs  withdrawal  of  bis  demand  for 
a  jury  trial,  the  court  could  Assess  the  dam- 
ages.—Face  T.  Uannan  (Ala.)  90S. 

m.  QUAlIFICATIOini  OF  JURORS 
AJfD  EXEBIFTZOMa. 

Disqualification  of  or  mlscondact  affecting  as 

ground  Cor  new  trial,  see  Criminal  Law,  ( 
23;  New  Trial,  S  S2. 

IV.  SITMMOHIirO.  ATTEHDAMGE,  DI9- 
OBAROE,  AND  COMPEN- 
SATION. 

S  60.  Drawing  of  a  jury  at  a  meeting  of  jury 
commissioners  attended  by  a  quorum  held  not 
void  because  of  the  absence  of  one  of  their  num- 
ber.—State  T.  Bouvy  (La.)  849. 

S  66.  A  jury  commission  cannot  legally  act 
when  there  is  a  vacancy  in  the  board.— State  v. 
Bonvy  (La.)  849. 

S  60.  Absence  of  a  member  of  a  jury  commis- 
sion is  not  equivalent  to  a  vacancy  in  the  board 
sufficient  to  prevent  action. — State  v.  Bouvy 
(La.)  849. 

S  72.  Where  a  judRe  directs  tbe  summoning 
of  talesmen  without  instructions  except  as  to 


number,  the  sheriff  may  exercise  bis  discretion 
as  to  the  place  from  which  th^  shall  be  aum- 
moned. — State  v.  Bouvy  (La.)  849. 

S  72.  A  sheritF  directed  to  summon  talesmen 
from  bystanders  need  not  summon  every  man  lie 
meets.— State  v.  Bouvy  (Ia.)  849. 

8  S2.  Where  a  sheriff  acts  in  good  faith  In 
summoning  talesmen,  it  was  not  material  that 
some  of  them  were  summoned  at  some  distance 
from  the  conrthouse.— State  t.  Bonvy  (La.)  849. 

S  82.  A  sheriffs  mistal^e  in  summoning  11 
more  talesmen  for  jurors  than,  he  was  oruered 
held  not  ground  for  setting  aside  a  conviction. — 
State  V.  Bonvy  (14.)  849. 

V.  COlEPETElf  OT  OF  JURORS,  ORAL- 

I.EHGES,  ARD  OBJEOTIOin. 

Incompetency  of  or  mlKonduct  affectlw  as 
ground  for  new  trial,  lee  New  Trial,  |  02, 

S  90.  That  tbe  wife  of  a  juror  wajr  a  first 
cousin  of  accused's  mother-in-law  did  not  make 
acciued  and  the  juror  related  by  consanguinity 
or  affinity,  so  tliat  it  was  error  to  allow  the 
state  to  challenge  him  on  that  ground. — Low- 
man  T.  State  (Ala.)  43. 

S'  103.  It  waa  not  error  to  overrule  a  chal- 
lenge to  a  juror  who  stated  that,  though  he  had 
a  fixed  opinion,  he  would  be  governed  by  the 
law  and  the  evidence.— State  v.  Bouvy  (La.) 
849. 

{116.  Motion  to  quash  jury  venire  upon  cer- 
n  gronnds  held  without  merit — Pbiliips 
State  (Ala.)  194. 

S  110.  The  mode  of  selecting  jurors,  in  the 
ataence  of  fraud,  held  not  a  ground  for  quash- 
ing the  venire,  in  view  of  Code  1907,  S  7256.— 
Griffin  ▼.  State  (AUl)  962. 

VI.  IMPAlfELnrG   FOR   TBXAL  ARD 

OATH. 

Absence  of  accused  during  Impaneling  of  jury, 
see  Criminal  Law,  S  630.  , 

S  149.  Where,  pending  pnwectttlon  for  hom- 
icide, a  juror  became  insane,  the  court  should 
begin  the  trial  de  novo,  tendering  to  defend- 
ant the  right  to  exercise  all  the  peremptory 
challenges  allowed  him  by  law.— Deunts  v. 
State  (Miss.)  499. 

JUSTICES  OF  THE  PEACE. 

I.  APPOnraMEHT.  _QVAUFICATIOK» 
AMD  TENURE. 

S  0.  The  acts  of  a  de  facto  Justice  of  the 
peace  are  valid  and  effective. — Southern  Ry.  Co. 
V.  Dickens  (Ala.)  109. 

m.  cTvn.  jruRisDionoN  and  au- 
thority. 

S  44.  Const,  art.  126,  excluding  interest  in 
determining  jurisdiction  of  justice,  does  not  ap- 
ply where  the  demand  is  only  for  interest. — 
Turner  v.  Woods  (La.)  649. 

IV.  PROOEDtmE  IN  CIVIL  CASES. 

Issuance  of  process  as  affecting  limitations,  see 
Limitation  of  Actions,  S  119. 

S  04.  Code  1896,  8  2003,  subd.  3^  relating 
to  appointment  of  constables  by  a  justice  of 
the  peace,  held  not  to  repeal  section  979,  pro- 
viding for  the  service  of  justice's  process  by 
other  constables  in  the  county.— Southern  Ry. 
Co.  V.  Dickens  (Ala.)  109. 

S  75.  Under  Code  1896,  S  2147  et  seq.,  where 
an  action  of  unlawful  detainer  was  removed  to 
the  circuit  court,  the  title  became  the  issue  be- 
tween the  parties.— Clark  v.  Dunn  (Ala.)  93. 
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T.  REVIEW  OF  PBOGEEDIHOfl. 

(A)  Appeal  and  Error. 

AmendmeDt  on  appeal  as  affectiov  UmitatlMU, 

see  Limitation  of  ActiouB,  1  127. 
Btgfat  to  jury  trial  on  trial  de  noro  on  appeal 

mm  Jnatice's  court,  see  Juiy,  S  17, 

i  174.  Jurisdiction  of  an  appeal  from  a  jus- 
tice to  the  circuit  court  Aela  not  lost  because 
of  an  amendment  of  the  complaiat,  adding  five 
counts,  each  claiming  "the  further  and  addi- 
tional sum"  of  $1W,  which  coUectivel;  ec- 
ceeded  a  Justice's  jurisdiction;  but  the  ctc^ 
cnlt  court  could  cure  this  by  allowing  another 
amendment  striking  out  the  words  "further  and 
additional."— Central  of  Georgia  Ry.  Co.  T. 
WiUiams  (Ala.)  328. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  ft  106.  116,  208,  300. 

JUSTIFICATION. 

Defense  to  action  for  assault,  see  Assault  and 
Battery.  II  1%  13. 

JUVENILE  COURTS. 

Prohibition  against  proceedings  in,  see  Prohibi- 
tion, I  17. 

KNOWLEDGE. 

Affecting  competency  of  expert  witness,  see  Ev- 
idence, i  S^. 

Affecting  codlpetency  of  witness  in  general,  see 
WitneBses,  f  37. 

Of  defect  or  danger  as  affecting  assumption  of 
risk  by  servant,  see  Master  and  Servant.  {  217. 

Opinion  evidence  founded  on  special  knowled(i;e 
as  to  subject-matter,  see  Criminal  Law,  |  452; 
Evidence,  I  474. 

Affecting  or  element  of  particular  actt  or  tram- 
actions. 

See  Fraudulent  Comreyances,  §|  158-160. 
PurciiaBe  of  land,  see  Vendor  and  Purchaser,  gS 
227,  232. 

Transfer  of  bill  or  note,  see  Bills  and  Notes,  | 
332. 

Blemeni  of  offentea* 
See  Criminal  Law.  §  370. 

UBOR. 

See  Master  and  Servant;  Work  and  Labor. 
Uens  on  crops  for  labor,  see  Agriculture,  I  12. 

LACHES. 

Affeoiing  particuhir  riphtt,  remedies,  or  proceed- 
ings. 

By  or  against  executor  or  admlaistrator,  see 

Executory  and  Administrators,  §  437. 
For  new  trial,  see  Criminal  Law,  |  951, 
To  confirm  or  try  tax  title,  see  Taxation,  {  805. 

LADING. 

Bill  of,  see  Carriers,  H  98,  62. 

LANDLORD  AND  TENANT. 

Lease  of  railroad  franchise  or  property,  see 
BallroadB,  |  131. 

n.  LEASE!  AHD  AaKBEMEHTS  IK 
GEKEBAI.. 

(A)  Be«nlalte«  mmA  Tallditr* 

I  28.  Misrepresentation  by  a  grantee  or  les- 
see In  obtaining  the  grantors  signature  held  a 
fraud  available  at  law.— Prestwood  v.  Carlton 
(Ala.)  254. 


(B)  OoMvtruotlon  Md  Operation. 

Necessity  for  verification  of  plea  in  actitw  for 
breach  of  covenant,  see  Pleading,  |  291. 

I  40.  Where  a  lease  contract  aned  on  referred 
in  terms  to  a  lease  the  premises  from  a 
third  person  to  the  lessor,  evideace  of  that 
lease  is  admissible.— Davis  t.  SimDSon  Coal 

Co.  (Ala.)  368. 

I  44.  \S'here  land  not  owned  by  the  lessor 
was  included  in  the  lease  through  the  mutual 
mistake  of  both  parties  thereto,  Uiere  was  do 
breach  of  covenant  of  title  as  to  such  lands,  and 
this  is  especially  true  where  the  error  was  the 
result  of  the  lessee's  fraud.— Prestwood  v.  Carl- 
ton (Ala.)  254. 

I  44.  Under  Code  1006,  tj  1801,  3090.  310S. 
the  statute  ox  limitations  will  run  in  favor  of  a 
nonresident  owner  <tf  land.— Beresford  v.  iUi> 
hie  (Misa.)  68. 

I  4&  In  an  action  for  breach  of  covenant  in 

a  lease,  alleging  want  of  Utie,  a  plea  allKinc 
fraud  and  misrepresentation  by  the  lessee  held 
defense.— Prestwood  v.  Caritoa 

(Ala.)  254. 

S  48.  In  an  action  for  breach  of  covenant 
contained  in  a  lease  alleging  want  of  title  to 
part  of  the  premises,  a  plea  of  misrepreseota- 
tions  by  the  lessee  held  sufficient- Preatwood  v. 
Carlton  (Ala.)  254. 

I  48.  In  an  action  for  breach  of  covenant  in 
a  lease,  heU,  under  the  pleadings,  that  defend- 
ant could  not  show  parol  authority  to  make  the 
lease  for  the  owner  of  the  premlaes.— ]f ratwood 
V.  Carlton  (Ala.)  264. 

f  48.  On  breach  of  covenant  by  the  lessor, 
the  lessee  is  entitled  to  recover  Uie  difference 
between  tt\e  rent  reserved  and  the  valne  of  the 
premises  for  the  term,  together  with  other  direct 
damages.— Prestwood  t.  Carlton  (Ala.)  254. 

t  48.  The  measure  of  damages  to  levee,  in 
that  a  storeroom,  as  constructed,  was  of  less 
dimensions  than  contracted  for,  stated.— Biom* 
berg  V.  Eugenotto  Const.  Co.  (Ala.)  314. 

S  48.  In  estimating  damages,  in  that  a  store- 
room was,  of  less  dimensions  than  contracted 
for,  lessee  held  as  much  entitled  to  damages  for 
the  period  during  which  he  had  the  ^don  of 
extending  the  lease  as  for  the  original  term.— 
Bromberg  v.  Eugenotto  Const  Co.  (Ala.)  314. 

m.  LA]fl>X.OIU>*S  TXTLE  AHD  BS> 
VERSION. 

(B)  Batoppel  ot  Tenant. 

I  63.  A  lessee  procuring  a  lease  by  misrep- 
resentations as  to  the  description  of  the  land 
held  estopped  to  dispute  the  lessoi'e  ownennip 
by  an  action  for  breach  of  covenant — Prestwood 

V.  Carlton  (Ala.)  254. 

XV.  TEB1I8  FOR  TEARS. 

(O  Bxtemalons,  R«newnls,  nnd  OmUmmm  to 
Pnrohnae  or  Sell. 

f  90.  The  presumption  of  the  continuance  of 
a  tenancy,  arising  from  a  tenant  remaining  in 
^uession,  is  rebuttable.— Long  v.  Grant  (Ala.) 

S  90.  When  a  tenant  holds  over  after  ex- 
piration of  his  term,  the  Ifindlord  may  either 
treat  him  as  a  trespasser  or  hold  him  to  a  con- 
tinuance  of  the  tenancy  on  the  same  tenna.— 
Long  V.  Grant  (Ala.)  914. 

•Vn.  PREmSES  AND  ENJOTMBNT 
ANB  USE  TKERSOr. 

<D)  Revatrsp  Inanmnce,  mmA  t»pr*ve* 

ments. 

i  150.  Tenant  held  entitled  to  recover  cost 
of  repairs  to  buildii^  caused  by  breaking  of 
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pUte  clans  window  hj  borglaTt.— Weil  Bo- 
aarc  (La.)  055. 

Tm.  BENT  AHD  ADVANCES. 

BecoTerv  of  lent  In  action  of  tzeapass,  see  Tree- 
pass,  I  sa 

(A)  Rlchts  »Md  Iilablllttea. 

Bights  of  life  teaant,  see  life  Estates,  S  21. 

i  190.  If  one  leased  premise  iocluding  imrt 
of  a  street,  he  could  not,  in  absence  of  a  cove- 
nant i^ainst  interference  by  public  authorities, 
wlien  evicted  by  the  city,  hold  the  lessor  guilty 
of  a  breach  of  lease.— DavU  T.  Simpson  Coal 
Co.  (Ala.)  368. 

§  192.  Liability  of  tenant  for  rent  in  case  of 
eviction  by  the  landlord  or  in  case  of  the  act  of 
a  third  person  or  public  authority,  impairing 
the  usefulness  of  the  premises,  aetermtned.— 
O'Byrne  v.  Henley  (Ala.)  83. 

I  192.  The  common-law  rule  as  to  the  lia- 
bility of  a  tenant  for  rent  in  case  of  the  de- 
struction of  premies  heU  subject  to  the  excep- 
tion that  the  tenant  is  released  from  liability 
for  rent  In  the  event  of  the  complete  destruc- 
tion of  the  premises.— O'Byrne  t.  Henley  (Ala.) 
83. 

I  194.  Beld  incumbent  on  a  tenant  to  de- 
liver the  property  to  the  landlord  to  terminate 
liability  for  rent.— I.  Trager  Co.  v.  Cararoc  Co. 
(La.)  688. 

8  199^.  A  tease  of  premises  for  saloon  pur- 
poses held  not  terminated  by  the  prohibition 
law,  so  as  to  relieve  the  lessee  from  liability  for 
future  rent.— O'Byrne  v.  Henley  (Ala.)  83. 

I  199^.  The  liability  of  a  tenant  to  pay  rent 
Xeld  to  cease  on  the  total  destrnction  of  the 
business  or  trade,  which,  by  the  lease,  was  to 
be  carried  on  in  the  premises.— O'Byrne  t.  Hen- 
ley (Ala.)  88. 

(B)  Actions. 

S  231.  Where  a  lease  contract  sued  on  re- 
ferred in  terms  to  a  lease  of  the  premises  from 
a  third  person  to  the  lessor,  which  provided 
that  there  should  be  no  subletting  without  the 
consent- of  the  lessor  therein,  the  third  person's 
testimony  that  be  had  consented  to  the  transfer 
of  the  lease  was  admissible^- Davis  t.  Simp- 
son Coal  Co.  (Ala.)  368. 

(C)  Ltea. 

Against  bankrupt  lessee,  see  Banliruptcy,  i  191. 
Effect  of  appointment  of  receiver  for  lessee,  see 

Receivers,  §  77. 
Interposing  claim  in  detinue  by  mortgagee,  see 

Detinue,  §16. 

S  246.  Lessor's  rijiht  of  pled(ie  on  effects  of 
sublessee  held  not  affected  by  the  fact  that  he 
had  given  lessee  notes  for  the  rent.— Tulane  Jra- 

grovement  Co.  v.  W.  B.  Green  Photo  Supply 
o.  (La.)  601. 

I  246.  Measure  of  lessor's  pledge  on  effects  of 
snblessee  held  rent  accrued  at  the  time  of  seis- 
ure,  though  the  same  may  not  then  be  demand- 
able  under  the  sublease.— Tulane  Improvement 
Co.  v.  W.  B.  Green  Photo  Supply  Co.  (La.)  601. 

'  !  246.  A  lessor's  right  of  pledge,  under  Rev. 
Civ.  Code,  art.  2700,  on  the  effects  of  a  sub- 
lessee, held  restricted  to  the  amount  owing  by 
the  sublessee  at  the  time  of  seizare.— Tulane  Im- 
provement Co.  V.  W.  B.  Green  Photo  Supply 
Co.  (La.)  eOL 

(D)  Distress. 

Bight  of  new  trial,  see  New  Trial,  S  2. 

S  265.  The  cessation  of  the  relation  of  land- 
lord and  tenant  does  not  destroy  the  statutory 


ranedy  by  distress  as  to  rent  tliere 
c rued. —Owens  r.  Wilson  (FlaO  674. 

LANDS. 

Conveyances,  see  Deeds;  Vendor 

chaser. 
Mortgage,  see  Mortgages. 
Public  lands,  see  Public  Lands. 

LANGUAGE. 

Of  statute,  following  statutory  laogu 
dictment  or  information,  see  Indie 
Infonnation,  |  110. 

URCENY. 

See  False  Pretenses. 
Larceny  distinguished  from  offense 
animals,  see  Animals,  {  45. 

I.  OFFENSES  AND  BESPONS] 
TH£R£rOR. 

§  26.  Paying  for  stolen  property  h 
tease  to  a  prosecution  tliei«for.— J 
State  (Fla.)  682. 

n.  PROSECUTION  AND  PU 
MEWT. 

(A)  Indletment  mmd  Intormn- 

8  30.  An  Indictment  for  larceny  is 
where  it  states  that  a  better  descript 
money  stolen  than  that  given  is  unkno 
prosecnting  solicitor  or  the  grand  iui 
V.  State  (Fla.)  948. 

S  32.  A  buyer  in  possession  of  pre 
der  a  conditional  sale  held  the  owne 
an  indictment  for  the  larceny  properl 
ownership  in  him. — May  v-  State  (A 

g  38.  An  indictment  held  to  charge 
and  not  to  support  a  conviction  of 
Foamier  t.  State  (Miss.)  602. 

S  40.  One  may  be  convicted  of  grai 
onder  an  indictment  alleging  the  val 
property  stolen  at  $100,  on  the  stat 
that  it  was  worth  SliD  or  over.— Mai 
(Ala.)  360. 

ft  40.  Under  plea  of  not  guilty,  the 
of  want  of  knowledge  of  better  desc 
the  stolen  property  is  traversable.— 
State  (Fla.)  94S. 

8  40.  Under  a  plea  of  not  guilty,  t 
ant  cannot  be  acquitted  on  proof  tha 
could  easily  have  known  a  better  desc 
the  property  stolen  than  thnt  in  the 
tion.— Enson  r.  State  (Fla.)  948. 

(B)  Evidence 

S  45.  Where  money  found  on  defei 
responds  with  the  stolen  money,  evide 
of  is  admissible.— Thompson  v.  Sti 
507. 

I  60.   Where  larceny  of  money  Is 

evidence  that  defendant  had  no  mor 
and  considerable  money  after  the  1 
admissible.— Thompson  v.  State  (Fl 

i  58.  The  identity  of  stolen  mone 
determined  by  the  Jury  from  circt 
evidence.— Thompson  V.  State  (Fla.)  i 

f  65.  Evidence  held  sufficient  to  i 
verdict  of  guilty  ot  grand  larceny.— 
State  (Fla.)  948. 

(C)  Trial  and  Review. 

Application  of  instructions  to  case,  i 
nal  Law,  §  814. 
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LAST  CLEAR  CHANCE. 

Application  of  doctrine  to  Injuries  caused  by 
antomobile  on  street,  see  Manlclpal  Cozpora- 
tions,  i  705. 

Injury  avoidable  notvitbstanding  contributory 
□egUgence,  see  Negligence,  S  S3. 

LAW. 

See  Comnion  Law. 

Due  process  of  law,  see  Constitutional  Law,  S| 

284-301. 

Judicial  notice  of  laws,  see  Evidence,  §  32. 
Questions  of  law  or  fact,  province  of  court  and 

jury,  see  Trial,  %  136-145. 
Statotoi?  law,  see  Statutes. 

LAWYERS. 

See  Attorney-  and  Client. 

LEADING  QUESTIONS. 

On  examination  of  witnesses,  see  Witnesses,  S 

LEASE. 

See  Landlord  and  Tenant. 

Of  railroads,  see  Railroads,  S  131. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  |  237. 

LEGACIES. 

g«e  Wills. 

Charitable  bequests,  see  Cbarities. 

LEGISLATION. 

In  general,  see  Statutes. 

L^GISUTIVE  JOURNALS. 

Necessity  of  showing  notice  of  puUication  of 
local  bills,  see  Statutes,  S  8^. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  |  60. 

LEVEES. 

S  32.  Proceeds  from  sale  of  bonds  under  Act 
No.  25.  p.  24,  of  1008,  by  the  Board  of  Levee 
Commissioners  of  the  Orleans  Levee  District, 
held  not  required  by  Rev.  St.  9  2709,  to  be  de 
posited  in  the  state  treasury ;  but  the  same 
may  be  deposited  with  a  bant  selected  by  tbe 
board  as  its  fiscal  agent  under  Act  No,  23,  p. 
25,  of  1907.— State  ei  rel.  Guion  v.  Board  of 
Levee  Com'rs  of  Orleans  Levee  Dist  (La.)  458. 

LEVY." 

Of  assessment,  or  tax,  see  Municipal  Corpora- 
tions, IS  407-446. 

LEWDNESS. 

See  Disorderly  House. 

LEX  LOCI. 

As  to  requisites  of  will,  see  Wills,  |  TO. 
Conflicting  jnrisdiction  of  courts,  see  Courts,  S 
48». 


and  Telephones,  |  27. 

LIBEL  AND  SLANDER. 

I.  WOKDS  Ain>  ACTS  ACTIONABLE* 
AND  LIABILITY  THEBEFOB. 

§  7.  An  article  held  not  libelous  pet  se.— 
Tennessee  Coal,  Znm  &  B.  Co.  v.  Kelly  (Ala.) 
100& 

IV.  A0TIOH8. 

(B)  Parties,  Preliminary-  Ppoec«dlac*t 
and  Pleading. 

S  89.  What  the  complaint  for  libel  must  state, 
where  tbe  article  is  not  libelous  per  se,  determin- 
ed.—Tennessee  Coal,  Iron  ft  R.  Co.  v.  Kelly 
(Ala.)  1008. 

(O)  Bvldene*.. 
Negative  testimony,  tee  Evidence,  f  &86w 

VL  OBIMIHAL  BESPOHSIBILITT. 

<B)  Proseeatloa  and  Paalshmeat. 

Comparison  of  handwriting  see  Criminal  Law, 
§  491. 

8  152.  Under  Code  189G,  f  489G  fCode  1907. 
g  7134),  an  Indictment  for  defamation  of  a  fe- 
male held  sufficient.— Bntler  t.  State  (Ala.)  400. 

f  155.  In  a  trial  for  publishing  a  defamatory 
letter,  parts  of  ot^er  letters  written  by  accused 
held  admissible  to  show  malice.— Cox  t.  State 
(Ala.)  398. 

S  155.  In  a  trial  for  publishing  a  defamatorv 
letter,  the  letter  held  admissible  in  connection 
with  evidence  to  show  that  it  was  written  by 
defendant.— Cox  v.  SUte  (Ala.)  398. 

I  155.  In  a  trial  under  Code  1896,  |  5005. 
for  defamation  of  a  female,  evidence  of  repeti- 
tion  after  the  commencement  of  the  prosecution 
of  tbe  words  charged  to  have  been  spoken  kcU 
admissible  to  show  tbe  animus  with  which  tbe 
words  were  spoken.— BsUer  v.  State  (Ala.)  400. 


UCENSES. 

L  FOB  OCCITFATIOlfB  AMD  PBXVI. 
LEOEB. 

See  Brokers,  S  42. 

Effect  of  partial  invalidity  of  statutes,  see  Sal- 
utes, i  04. 

Laws  providing  for  licensing  of  electricians  as 
denial  of  equal  protection  of  law.  see  Consti- 
tutional Law,  I  230;  as  denying  pratection 
of  property  right,  see  Constitntional  I>w,  f 

87. 

Laws  relating  to  licenses  as  denial  of  equal  pro- 
tection of  laws,  see  Ccmstitutional  Law,  {  2^. 

Sale  of  intoxicating  liquors,  see  Intoxicating 
Liquors.  Si  45-106. 

Subject  and  title  of  statutes,  see  Statutes,  | 


XL  IN  BESPEOT  OF  BEAL  PBOF- 
EBTT. 

Grants  by  mnnicIpalitieB  of  rights  to  use  street 
for  purposes  other  than  highway,  see  Munid- 
pal  CorporaUons,  §8  680,  081. 

LIENS.  ' 

Effect  of  proceedings  in  baokmptcy,  see  Bank- 
ruptcy. I  191. 

Multifariousness  in  pleading,  in  action  to  en- 
force, see  Eqnity,  %  148. 
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lAent  acquirtd  hy  partloular  remedies  or  pro- 

Jud^eBt,  see  Judgment,  U  780.  80a 

Particviar  clatBea  of  litfHj. 
See  Chattel  Mortgages,  {  1&3:   Mortgages,  $ 

151;  Pledges. 
Aericultural  lieas,  see  Agriculture,  |  12. 
Of  landlord  for  rent,  see  Landlord  and  Tenant, 

8  246. 

Of  vendor  for  price  of  land,  see  Vendor  and 

PnrdiaBer,  H  ^<  299. 
On  property  In  hands  ot  receiver.  Me  Beceiven, 


I 


LIFE  ESTATES. 


See  Dower. 

CoucloBions  in  pleading  in  action  against  life 

tenant,  see  Pletdiog.  f  8. 
ConstructiOD  of  wills,  see  Wills,  |  614. 
Title  acquired       purchaser  from  life  toiant 

with  power  to  sell,  see  Powers,  |  48. 

S  4.  Where  a  deed  convered  a  life  estate, 
with  remainder  to  the  srantor's  heirs,  no  inter- 
mediate titles,  taken  m  sobserviency  to  such 
deed,  could  be  set  up  to  defeat  the  claim  of  the 
heirs.— Bailer  v.  Bicfaardson  (Miss.)  447. 

fi  6.  A  will  bequeathing  personal  property  to 
testator's  wife  for  life  with  remaiDoer  over 
held  to  give  tbe  wife  the  riftht  to  use  the  per- 
Rooalty  for  her  own  use  for  life,  with  remainder, 
if  any,  to  the  son, — Underwood  v.  Underwood 
(Ala.)  305. 

I  6.  Tbe  intention  of  testator  bequeathing 
personal  prt^erty  to  one  for  life  with  remainder 
over  controls  in  determining  tbe  riid^ts  of  the 
respective  legatees, — Underwood  t.  underwood 
(Ala.)  305. 

I  8.  Where  a  purchaser  became  the  owner  in 
fee  of  an  interest  in  real  estate  and  the  owner 
of  a  life  estate,  no  question  of  adverse  posses- 
sion oonld  arise  before  the  death  of  the  life  ten- 
ant.—Oramton  V.  Rutiedge  (Ala.)  000. 

I  15.  A  tenant  for  life  of  real  estste  Is  en- 
titled to  the  rentn  thereof.— Underwood  v.  Un- 
derwood (Ala.)  305. 

§  21.  A  life  estate  in  personalty  held  to  give 
tbe  donee  the  right  to  consume  such  articles 
as  cannot  be  enjoyed  without  consuming  them, 
and  the  right  to  wear  out  by  jise  such  as  cannot 
be  osed  without  wearing  out.— Underwood  t. 
Underwood  (Ala.)  305. 

I  23.  Code  1007.  {  3385,  held  to  afford  DO 
protection  to  a  pnn?ha!)er  from  a  life  tenant  in 
■possession  before  the  expiration  of  five  years  of 
such  possession.- Touart  v,  Bickert  (Ala.)  800. 

I  27.  A  will  bequeathing  personal  property  to 
testator's  wife  for  life  with  remainder  over 
helil  to  give  the  wife  the  right  to  use  the  per- 
sonalty for  her  own  use  for  life,  with  remain' 
der.  If  any,  to  the  son.— Underwood  v.  Under- 
wood  (Ala.)  305, 

S  27.  The  intention  of  te«tator  bequeathing 
personal  property  to  one  for  life  with  remainder 
over  controls  in  determining  the  rights  of  the 
respective  legatees.— Underwood  v.  Underwood 
(Ala.)  305. 

S  28.  A  life  tenant  In  possession  of  land 
abutting  on  an  alley  may  sue  for  an  interference 
with  his  easement  right  to  the  alley.— Beard  v. 
Hicks  (Ahi.)  232. 

LIFE  INSURANCE. 

See  Insurance. 

LIGHTS. 

See  Electricity. 


LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Particular  aeiioiu  or  proceeding$. 

Appeal  or  other  proceedings  for  review,  see  Ap- 
peal and  Error,  S8  338-344. 

By  or  against  executors  or  administrators,  see 
Executors  and  Administrators,  {  437. 

For  new  trial,  see  Criminal  Lew,  {  951. 

To  confirm  or  try  tax  title,  see  Taxation,  S 
805. 

ZL  0OMP17TATIOH  OF  VEBIOD  OF 
UMXTATIOM. 

(A)  Aeomal  of  Rlffht  of  Action  or  De- 
femae. 

i  40.  Time  when  limitations  commence  to 
ran  against  an  account  determined. — Dewees  v. 
Bostick  Lumber  ft  Mfg.  Co.  (Miss.)  805, 

{  56.  Where  defendants  caused  rock  to  fall 
Into  a  stream,  where  plaintiffs  were  to  erect  a 
pier,  the  statute  limiting  the  time  for  suit 
for  the  injury  ran  from  the  time  the  rock  fell. 
-McCalla  v.  Louisville  &  N.  R.  Co.  (Ala.)  1)71. 

I  55.  Where  defendants  caused  rock  to  fall 
into  a  stream  where  plaintiffs  were  to  erect  a 
pier,  tbe  runnfng  of  the  statute  of  limitations 
as  to  suit  for  tbe  injury  was  not  postponed  until 
plaintiffs  could  demonstrate  their  loss  by  com- 
pleting the  contract  under  conditions  of  increas- 
ed difficulty  and  cost. — McCalla  v.  Louisville  ft 
N,  B.  Co.  (Ala.)  971. 

<D)  Death  and  Adinlnlat ration. 

S  80.  AVhere  limitations  had  begun  to  run 
against  plaiutiETs  ancestor,  it  was  not  interrupt- 
ed at  his  death,  though  plaintiff  was  yet  unborn. 
—Oliver  v.  WlUbtms  (AU.)  037, 

(H)  Coataaaaeement  of  Aetioa  o>  Other 
PiNieeedlBK. 

S  119.  Under  Code  389G.  Si  2067,  2814,  when- 
a  justice  of  tbe  peace  was  also  a  deputy  sheriff 
and  there  was  no  constable  in  his  precinct,  a 
summons  signed  by  him  while  In  bis  hands  was 
not  "issned*^  so  as  to  ston  the  running  of  limi- 
tfltioQB. — Southern  By.  Co.  t.  Dickens  (Ala.) 
109. 

It  127.  In  an  action  against  a  railroad  com- 
pany for  killing  a  hog,  plaintiffs  amended  com- 
plaint, filed  after  limitations  had  nm.  krld  to 
state  the  same  cause  of  action  as  alleged  in  the 
original  complaint,  and  that  the  cause  was  there- 
fore not  barred.- St.  Louis  &  S.  F.  R.  Co.  v. 
Hooker  (Aln.)  50. 

i  127.  Under  Code  1907.  S  5307,  where  the 
original  complaint  was  not  barred  by  limita- 
tions, a  proper  amendment  thereof  relates  back 

to  tbe  commencement  of  the  suit,  and  is  not 
affi>cted  by  the  statute  of  limitations,— Dallas 
Mfg.  Co,  V.  Townes  (Ala.)  157. 

i  127.  Where  no  one  of  the  counts  of  an 
amended  complaint  filed  in  the  circuit  court  on 
appeal  from  a  Justice  attempted  to  set  up  a 
new  cause  of  action,  held,  that  each  related 
back  to  the  beginning  of  the  original  action 
before  the  justice,  and,  that  having  been  brought 
within  time,  there  was  no  bar  of  limitations. — 
Central  of  Georgia  By.  Co.  v.  Williama  (Ala.) 
32a 

m.  ACKNOWLEDGBfEKT.  NEW 
PROMISE.  AND  PART 
PAYKEKT. 

§  146.  Where  a  person  assents  to  the  cor> 
rectness  of  amount  alleged  to  be  due  on  notes, 
held  not  such  an  acknowledgment  that  the 

creditor  can  sue  thereon  after  recovery  on  the 
notes  has  been  barred  by  limitations,  under 
Code  1007.  fi  4850.— Jasper  Trust  Co.  v.  Lamp- 
kin  (Ala.)  337. 
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V.  PUSADnro,  evtdemoe,  tkiaZs 

Aim  REVIEW. 

}  195.  When  limitations  are  pleaded,  the 
harden  Is  on  plaintiff  to  prove  a  cause  of  ac- 
tion  within  the  period  of  tine  bar.— Lord  t.  Cal- 
houn (Ala.)  402. 

LIMITATION  OF  LIABILITY. 

Of  carrier  in  respect  to  goods,  see  Carriers,  | 
159. 

Of  telegraph  or  telephime  company  for  negli- 
gence or  default  in  transmission  or  delivery 
of^^essage,  see  Telegraphs  and  Telepbooea, 

LIQUIDATION. 

In  general,  see  Assignments  for  Benefit  of  Cred- 
itors ;  Bankruptcy ;  Insolvency. 

Of  corporations  in  general,  see  Corporations,  ( 
953. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LITTORAL  RIGHTS. 

See  Navigable  Waters,  {  SO. 

LIVE  STOCK. 

See  Animals. 

Pence  laws  In  general,  see  Fences. 
Injuries  to,  by  operation  of  railroad,  see  Ball- 
nada,  IS  439-446. 

LOAN  AGENTS. 

Subject  and  title  of  statute  imposing  license 
tax,  see  Statntea,  i  114. 

LOANS. 

See  Pawnbrokers. 

Recovery  of  money  lent,  see  Money  Lent, 
Usurious  loans,  see  Usury. 

LOCAL  ASSESSMENTS. 

See  Hunlclpal  Gorporationa,  ||  407-446. 

LOCAL  LAWS. 

See  Statutes,  |  87. 

LOGS  AND  LOGGING. 

Denial  of  due  process  of  law  by  regulations  as 
to  equipment  ot  luu^r  cars,  see  Gonstitu- 
tional  Law,  |  297. 

Denial  of  equal  protection  of  laws  by  regula- 
tions as  to  equipoient  of  lumlMT  cars,  see 
Constitutional  Law,  §  241. 

S  3.  An  owner  of  the  timber  on  land  is  en- 
titled to  enter  and  remove  the  same,  doing  no 
more  damage  and  committing  no  trespass  be- 
yond what  is  necessary  to  accomplish  the  re- 
moval.—Wilmer  Lumber  Co.  t.  Eisely  (Ala.> 
225. 

I  3.  A  contract  for  the  sale  of  standing  tim- 
ber construed.— Stevenson  tc  Uersfeid  t.  Davis 

(AU.)  1023. 

S  3.  Injunction  to  restrain  grantors  of  timber 
from  turpentining  under  the  contract  denied.— 
Wefel  V.  Williams  &  Pritchett  (Fla.)  679. 

I  34.  Mill  owner  agreeing  to  receive  logs 
during  floating  season  of  190G-07  hdd  not  oblig- 
ed to  accept  logs  tendered  at  beginning  of  float- 
ing season  of  1907-08.— Wall  v.  Ouachita  Lum- 
ber Co.,  Limited  (La.)  769. 


LORD'S  DAY. 

See  Sunday. 

LOSS.* 

Causes  of  loss  within  insurance  policy,  see  Id> 
Burance,  S  402. 

Of  goods  by  carrier,  see  Carrieis,  I  123. 

Of  writing  as  ground  for  admlsMon  of  secon- 
dary evidence,  we  Eividence,  |  183. 

LOST  INSTRUMENTS. 

Destruction  or  loss  of  .primary  evidence,  as 
ground  for  admission  of  secondary  evideocf, 
see  Evidence,  |  178. 

Supplying  or  restoring  records  loat  or  destroy- 
ed, see  Becords,  {  17. 

LOTTERIES. 

IV.  CBIMINAI.  XIE8P01C8IBI]:.ITT. 

(A)  Offenses. 

\  20.  ITnder  Code  1906,  S  1286,  one  kcU  not 
guilty,  unless  property  raffled  be  pat  up  or  of- 
fered in  the  state,  though  chances  are  stud  in  it. 
—Jenkins  t.  State  (Miss.)  495. 

LUMBER. 

See  Logs  and  Logging. 

Laws  regulating  equipment  of  lumber  cars  as 
interfering  with  interstate  commerce,  see 
Commerce,  (  61. 

Laws  relating  to  equipment  of  laraber  cars  si 
denial  of  right  of  acquiring,  possessing  and 
|rotecting  prt^rty.'see  Cwudtutional  Law, 

LYNCHING. 

Impeachment  of  elieritf  for  failnre  to  prevent 
lynching  of  prisoner,  see  ShezUEs  and  Con- 
stables, I  6. 

MACHINERY 

Dangerous  machinery,  liability  of  master  for  in- 
juries to  servant,  see  Master  and  Servant,  fi 
101-118, 

MAGISTRATES. 

See  Justices  of  the  Peace. 

MALICIOUS  PROSECUTION. 

See  False  ImprisonmenL 

ZZ.  WAKT  OF  PBOBABXJB  CAUSE. 

L21.  In  an  actitm  for  malicious  prosecutiM, 
re  defendant,  after  statement  of  the  case, 
made  his  affidavit  under  instruction  of  the 
prosecuting  attorney*  there  can  be  no  recoverr- 
—Uammar  t.  J.  B.  &  J.  W.  Atkins  (La.)  TsT. 

MANDAMUS. 

Compelling  correctitm  of  statement  In  Ull  vt  ex- 
ce^ons  in  criminal  case,  see  CrinUnal  Law,  S 

Mandatory  injunction,  we  Injonctioa,  |  S. 

I.  HATUBE  AHD  OBOUHDS  ZV  OBV* 

iniAT«. 

S  4.  Mandamus  will  not  be  issued  to  correct 
alleged  errors  in  a  judgment,  where  there  is  an 
adequate  remedy  by  writ  of  mor. — State  v. 
Wolfe  (Fla.)  511. 

§  16.  Mandamus  will  not  issue  to  a  trial 
judge  to  send  memoranda  In  a  criminal  ease  to 
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the  Snprane  Court,  when  in  hli  retorn  he  sends 
all  Bach  memoranda.— State  t.  Miller  (La.)  481 ; 
In  re  Arthur,  Id. 

I  16.  Maodamug  will  not  Iseue  to  compel  a 
tnal  judge  to  file  hia  charge  in  a  criminal  case, 
when  his  return  states  that  he  has  filed  it — 
State  T.  Miller  <Lb.)  481 ;  In  re  Arthur,  Id. 

H.  BITBJEOTS  Aim  FUBPOSES  OF 
BELIEF. 

<A)  Acts  and  pFOoeedlnRS  oC  Coarta, 
Jndsres,  and  Jndtelal  Ofllcerv. 

S  26.  Office  of  "mandamufl,"  defined.— Ex 
parte  Dickens  (Ala.)  218. 

S  37.  Mandamus  ^will  not  lie  to  compel  the 
arrant  of  an  injanction,  except  on  clear  disclo-^ 
sure  of  one  of  the  special  srounds  therefor,  set 
forth  in  Code  Prac.  art.  298.— Baldwin  Lumber 
Co.  V.  Todd  (La.)  526 ;  In  re  Baldwin  Lumber 
Co.,  Id. 

S  57.  Mandamus  lies  to  compel  reinstate- 
nn-nt  of  an  appeal  improperly  dismissed.— H.  L. 
Bain  &  Co.  v.  Oliphant  (La.)  5SS. 

I  GO.  That  the  trial  court  improperly  failed 
to  bring  the  issues  raised  in  halieas  corpus  pro- 
ceedings to  trial  would  not  Justify  the  Supreme 
Court  in  granting  the  writ  under  its  original 
jurisdiction.— Ex  parte  Ryan  (T>a.)  385. 

I  61.  Accused  In  a  nonappealable  criminal 
case  held  not  entitled  to  test  before  judgment 
the  correctness  of  the  ruling  of  the  trial  judge 
upon  Interlocutory  points.— State  t.  Sandoloeki 
(La.)  483;  In  re  SandolosU,  Id. 

(B)  Aeta  ud  Proeeedlasa  of  Pnblle  OM- 
oera  and  Boavtfa  and  aiaalelpa1ltle>* 

S  73.  Mandamus  held  the  proper  remedy  to 
compel  county  revenue  and  road  commissioners 
to  fix  salary,  under  Code  1907,  S  703.  subd.  "G." 
of  one  elected  by  the  county  board  of  health  as 
physician  to  attend  the  county  poorhouae  and 
jail  inmates.— Revenue  and  Boad  Com'n  of  Mo- 
bile County  T.  Stote  (Ala.)  972. 

I  76.  Mandamus  held  proper  proceeding  to 
test  the  validity  of  expulsinn  of  city  council 
member.— Etzler  v.  Brown  (Fla.)  416. 

I  76.  The  court  may  interfere  where  a  city 
council  manifestly  attempts,  by  abnxe  of  its  dis- 
cretion to  fix  salary,  to  indirectly  abolish  an  of- 
ficer or  remove  an  officer^hich  it  has  no  power 
to  do. — State  ex  rcl.  Thurmond  t.  City  of 
Shreveport  (La.)  3. 

m.  JVBISDICTION,  PBOOEEDnrOB* 
Aim  BELIEF. 

i  161.  Where  snhsttantial  interests  of  third 
persona,  not  before  the  court,  are  involved, 
mandamus  will  not  issue.- State  t.  Wolfe  (Fla.) 
511. 

I  168.  Upon  application  for  mandamus  and 
certiorari  to  compel  a  district  court  to  proceed 
with  habeas  corpus  proceedings,  prior  Droceoit- 
ings  therein  held  not  to  show  that  the  respond- 
ent purposely  delated  the  trial,  so  as  to  prevent 
relator  from  obtaining  relief. — Ex  parte  Ryan 
(La.)  385. 

I  178.  Where  the  trial  court  discontinued  the 
hearing  of  hal>eas  corpus  proceedings  on  a  mis- 
apprehension that  relator's  counsel  intended  to 
nbundou  tbeni  and  apply  to  the  Supreme  Court 
for  relief,  but  is  willing  to  continue  the  pro- 
ceedings, they  should  be  prosecuted  to  comple- 
tion.—Ex  parte  Ryan  (La.)  385. 

MANDATE. 

See  Mandamus. 

IMsobedience  of  mandate  as  contempt  (tf  court, 
see  Contempt,  |  20. 


To  lower  court  on  decision  on  appeal 

MANDATORY  INJUNCTIO 

See  Injunction^  S  S- 

MAPS. 

Dedication  of  property  to  public  use, 
cation,  |  19. 

MARINE  INSURANCE. 

Risks  and  causes  of  loss  within  polic, 
surance,  S  402. 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 

MARKETS. 

Dedication  of  property  for  establisl 
misuser  or  diversion,  see  Dedication, 

MARKET  VALUE. 

O^^roperty,  opinion  evidence,  see  E 

Of  proper^,  relevancy  of  evidence, 
dence,  |  118. 

MARRIAGE. 

See  Divorce ;  Husband  and  Wife. 
Of  widow  as  aflteting  homestead,  a 
atead,  |  147. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALING  ASSETS  ANI 
CURITIES. 

Of  firms  and  partners,  see  Faitnersbi 

180. 

MASTER  AND  SERVAN' 

Declarations  by  employ^  as  evident 
employer,  see  Evidence,  S|  242,  244. 

Implied  liabilities  for  services  rendei 
performance  of  duties  of  employ 
Work  and  Labor. 

I.  THE  BEX.ATIOH. 

(A)  Creation  and  Bxlslenc 

Employment  of  agents,  see  Principal  i 
i  22. 

(B)  StatatOPT  Reffniatlon 

Prohibition  to  review  prosecution  foi 
of  child  lalior  law,  see  Prohibition, 

(O  TermlaatloB  aad  Dlsclia: 

Tennlnation  of  agency,  see  Principal  i 
S34. 

n.  SERVICES  ANB  COMFEHl 
(B)  Wascs  aad  Otber  Remanci 

Agricultural  liens,  see  Agriculture,  $ 

ni.  UA8TER*S  LIABU'TTT  F 
JVBXES  TO  SERVAKT 

(A)  Natnre  and  Extent  In  Get 

I  8r>.  An  employer  held  liable  for  i 
his  neglieence  or  that  of  a  vice  p 
Stenrns  &  Culver  Lumber  Co.  v.  Fo\ 
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I  85.  Employer  held  liable  for  Injury  to  em- 
ploy€  by  the  Degligent  performance  or  nonpet^ 
lormance  of  any  duty  devolving  upon  him  by 
virtue  of  the  express  or  implied  i*eQuirements  of 
the  employment.— Stearns  &  Culver  Lumber  Co. 
V.  Fowler  (Pla.)  680. 

i  91.  If  from  the  appearance  of  a  youthful 
employ^  the  master  is  put  upon  notice  of  his 
immaturity,  incapacity,  or  inexperience,  and 
fails  to  institute  aa  inquiry  thereto,  he  is  charge- 
able as  with  artnal  negligence. — LouiaviUe  & 
N.  R.  Co.  V.  WilsoD  (Ala.)  188. 

(B)  Too  la,  HMhlnery,  Appllanecap  Bad 
Plaeea  for  Work. 

Duty  of  railroad  compaoy  slving  another  com- 
pany right  to  use  its  tracin  to  avoid  injury  to 
servants  of  latter  company,  lee  Bailroads,  | 
200. 

US  101,  102.  The  master's  common-law  duty 
held  to  furnish,  not  good  and  safe,  but  only  rea- 
sonably safe  uid  suitable,  instrumentalities  em- 
ployed in  the  busineas.— Huydc  t.  McXerney 
[Ala.)  926. 

S  107.  A  ladder  of  a  building  contractor  hfjtl 
part  of  his  plant,  within  liability  act  (Code 
1!K)7.  IS  .3910,  subd.  1).— Huyck  v.  McNemey 
(Ala.)  \}2ii. 

i  lis.  A  rope  held  a  part  of  the  ways,  works, 
machinery,  or  plant  in  a  coal  mine. — New  Con- 
nellaville  Coal  &  Coke  Co.  v.  Kilgore  (Ala.) 
205. 

S  118.  A  Bliidway,  together  with  a  hoisting 
bucket,  held  a  part  of  the  plant  of  a  coal  mine. 
— Xgw  Connellsville  Coal  &  Coke  Co.  v.  Kil- 
gore  (Ala.)  205. 

fi  118.  Code  1907.  S  1028,  held  not  to  require 
safety  catches  upon  a  car  operated  upon  an  in- 
clined track,  taoOgh  used  for  lowering  and 
hoisting  persons  into  and  out  of  a  mine;  for, 
while  there  should  not  be  too  narrow  a  con- 
fitmction  of  seotlon  1028,  the  fact  that  the  duty 
imposed  is  enforced  by  penal  jprovisions  (sec- 
tion 7418)  cannot  be  ignoied.— Green  v.  Besse- 
mer Coal,  Iron  &  Land  Ca  (Ala.)  280. 

(C)  Bletlioda  of  Worlc,  Rules,  wluA  Orders. 

(  144.  Where  a  minor  was  instructed  not  to 
ride  on  a  tram  car,  any  custom  to  tbe  con- 
trary could  not  estop  the  employer  to  impose 
his  will  on  the  employ^  in  the  particular  in- 
stance.—Green  T,  Bessemer  Coal,  Iron  &  Land 
Co.  (Ala.)  289. 

(D)  WarnliiK  amd  lBBfrn«itliiv  Berramt. 

{  1.53.  Mere  minority  alone  does  not  Gx  upon 
the  master  the  absolute  duty  of  warning  the 
servant  aa  to  danger. — Louisville  &  N.  B.  Co.  t. 
Wilson  (Ala.)  188. 

(K)  Fellow  Servants. 

Validity  of  statute  as  denying  due  process  of 
law,  see  Constitutional  Law,  S  301. 

Validity  of  statute  as  denying  equal  protection 
of  law,  see  Constitutional  Iaw,  {  245. 

S  177,  Master  held  not  liable  to  one  servant 
for  injury  through  tbe  negligence  of  another 
in  the  same  emplo.vment,  unless  the  master's 
repreftentati ve.— Steams  &  Culver  Lumber  Co. 
V.  Kowler  (Fla.)  080. 

I  177.  Employer  held  not,  in  general,  liable 
for  injury  by  a  fellow  servant's  negligence. — 
Steams  &  Culver  Lumber  Co.  v.  Fowler  (Fla.) 
080. 

S  177.  At  common  law,  where  master  him- 
self has  performed  his  duty,  he  is  not  liable  for 
11  fellow  servant's  negligence. — Stearns  &  Culver 
Lumber  Co.  v.  Fowler  (Fla.)  080. 

S  IK.").  Evidence  that  a  servant,  charged  with 
repairing  an  appliance,  was  negligent,  krld  not 
to  sustain  an  allegation  that  the  master  was 


BEPOBTER. 


negligent— Central  Fonndry  Co.  t.  Bailey  (Ala.> 

346. 

S  185.  In  determining  whether  an  employ^ 
represents  the  employer,  the  duty  required  to  be 
performed,  rather  than  his  title,  is  to  be  consid- 
ered.—Steams  ft  Culver  Lumber  Co.  t.  Fowler 
(Fla.)  U80. 

i  187.  At  common  law,  where  master  dele- 
gates to  employe  duty  devolving  upon  him,  socb 
employ^  held  a  vice  principal,  for  whoue  negli- 
gence the  master  is  liable.— Steams  ft  CuWer 
Lumber  Co.  v.  Fowler  (Fla.)  680. 

S  190.  Conductor  of  log  train  held  not  in 
:  law  necessarily  a  vice  principal  of  the  sawmill 
company  discharging  a  duty  peculiarly  devolving 
upon  it  while  signaling  tbe  movements  of  a  ma- 
'chine  used  in  loading  the  train. — Steams  ft  Cul- 
ver Lumber  Co.  v.  Fowler  (Fla.)  680. 

}  190.  To  render  employ^  fellow  servants. 
held  not  necessary  that  they  should  be  engaged 
in  the  same  particular  work,  but  snfBcient  if 

employed  to  perform  duties  tending  to  accom- 
plish the  same  general  purpose. — Steams  ft  Cul- 
ver Lumber  Co.  v.  Fowler  (Fla.)  080. 

§  190.  An  employer  held  liable  to  an  em- 
ployd.  injured  by  another  servant  in  tbe  per- 
formance of  different  work  under  their  common 
employment.— Taylor  t.  B.  C.  Falnw  ft  Co. 
(La.)  522. 

(P)  Risks  Assamed  l>T  Servaat. 

S  208,  Risks  resulting  from  the  master's  neg- 
ligence are  not  assumed  by  tbe  servant.— Steams 
&  Culver  Lumber  Co.  v.  Fowler  (Fla.)  «80. 

§  205.  A  servant  has  tbe  right  to  presume 

.  that  the  premises  of  the  master  are  safe  for  the 
work  which  he  is  engaged  to  perform.— West  em 
Steel  Car  &  Foundry  Co.  v.  Bean  (Ala.)  101:1 

{  216.  An  employ^,  engaged  in  making  safe 
an  unsafe  condition  In  tbe  i^ant  or  plremises  of 
his  employer,  assumes  the  risk  of  inherent  dan- 
gers, but  not  those  growing  out  of  his  employ- 
er's negligence. — Tennessee  Coal,  Iron  &  U.  Co. 
v.  King  (Ala.)  75. 

S  210.  An  em[iloy£,  engaged  In  making  safe 
an  unsafe  condition  in  the  plant  or  nremittes  of 
his  employer,  assumed  the  nsk  of  Inherent  dan- 
gers, but  not  those  growing  out  of  neglleerit-e 
of  his  sui>eriors.— TeanesKe  Coal,  Iron  ft  R.  Co. 
V,  King  (Ala.)  75. 

I  216.  Risks  assumed  by  servant  at  common 
law.  stated.— Steams  St.  Culver  Lumber  Co.  v. 
Fowler  (Fla.)  680. 

I  217.  Notice  of  sucb  danger  in  riding  on  a 

car  as  necessarily  inhered  in  its  operation  held 
not  to  put  the  employ^  in  the  attitude  of  as- 
suming the  risk  from  a  defect  not  known  to  him. 
nor  so  obvious  that  be  must  be  preaumed  to 
have  known  it.— Green  v,  Bessemer  Coal,  Iron 
ft  Land  Co.  (Ala.)  280. 

I  217.  A  servant  does  not  assume  the  rifik  of 
dangers  from  an  Insecurely  fastened  furna<-e 
door  about  which  he  is  to  work,  where  be  has 
no  knowledge  of  the  defective  condition  of  tbe 
fastenings.— Jones  v.  Tennessee  Coal,  Iran  ft  B. 
Co.  (Ala.)  1017. 

§  222.  An  employ^,  who  with  appreciation  of 
the  danger  enters  ou  a  perilous  work,  assumes 
the  risk.- Briggs  v.  Tennessee  Coal,  Iron  &  B. 
Co.  (Ala.)  1025. 

(Ct)  ContPlbntorr  KevllBence  of  Servaot. 

$  243.  Where  an  injury  to  a  servant  oc- 
curred as  the  proximate  result  of  bis  own  neg- 
ligence in  failing  to  obey  tbe  master's  instm*^ 
ttons,  he  cannot  recover.— New  ConnellsviUe 
Coal  ft  -Coke  Co.  v.  Kllgore  (Ala.)  205. 

<H)  Aotloaa. 

Allegations  of  fact  or  conclusions,  see  Plead- 
ing, S  8. 
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8  256.  A  complaint  in  an  action  for  injorieB 
to  a  servant  held  to  show  that  the  servant  was 
engaxed  ia  the  duties  of  his  emplorment  at 
the  time  of  the  injury.— New  ConDellaTille  Coal 
&  Coke  Co.  T.  Eilgoie  (Ala.)  206. 

i  256.  Averment  held  not  equivalent  to  an 
averment  that  plaintlfTs  intestate  at  the  time 
of  his  death  was  engaged  in  the  performance 
of  some  duty  iiopoKd  by  his  emuloyment.— 
Oreen  t.  Beaaoner  Coal,  Iron  &  Land  Go.  (Ala.) 
289. 

{  256.  A  geneial  allegation  that  plaintllTs  in- 
testate was  on  a  car  "while  in  the  performance 
of  his  duties"  held  sufficient. — Green  v.  Besse- 
mer Coal.  Iron  &  Laud  Co.  (Ala.)  289. 

I  256.  Count  for  injury  to  employ^  held  de- 
murrable, in  the  absence  of  certain  allegation. 
—Green  t.  Bessemer  Coal,  Iron  &  Laud  Co. 
(Ala.)  2S0. 

I  256.  Count  of  a  complaint  for  injury  to  an 
employ^  held  to  be  for  a  breach  of  the  master's 
conuoon-law  duty  in  respect  to  furnishing  in- 
strumentalities employed  In  the  business.— 
Huyck  V.  McNemey  (Ala.)  926. 

S  ^8.  A  count  for  injury  to  a  miner  held  not 
required  to  aver  that  the  failure  by  the  mine- 
owner  to  observe  Code  1869,  |  2914.  was  n^Ii- 
gence.— SIosB-Sbeffleld  Steel  &lron  Co.  t.  Sharp 
(Ala.)  52. 

i  tSiS,  Notwithstanding  certain  defects  In  count 
for  injury  to  a  miner,  held,  that  a  demurrer 
thereto  was  not  erroneously  overruled^  where  not 
pointing  out  stich  defects.— Sioss-Sheffield  Steel 
&  Iron  Co.  V.  Sliarp  (Ala.)  52. 

S  25S.  A  complaint  in  an  action  for  injuries 
to  a  servant  held  not  subject  to  demurrer,  as 
failing  to  show  any  duty  by  defendant  to  fur- 
nish lishts  to  the  contractor  for  work  after 
dark.— Dallas  Mfg.  Co.  v.  Townes  (Ala.)  157. 

ft  258.  The  averment  bf  youth  in  an  injured 
employ^  in  connection  with  the  allegation  that 
he  is  a  minor  may  be  consistent  with  the  fact 
tbat  he  is  fully  matured  for  one  of  his  age. — 
Louisville  &  N.  R.  Co.  v.  Wtaon  (Ala.)  188. 

S  258.  An  averment  of  the  master's  knowl- 
edge of  the  inexperience  of  a  youthful  employ^ 
is  indispensible  to  a  count  charging  nesl>i;eDce 
in  failins  to  warn  him  of  dani^er. — Ijouisville 
4  N.  R.  Co.  V.  Wilson  (Ala.)  188. 

9  25S.  The  complaint  for  injury  to  a  servant 
held  not  to  show  a  defect  in  the  master's  plant. 
—Huyck  T.  McNemey  (Ala.)  826. 

I  258.  The  complaint  for  injury  to  a  serv- 
ant from  a  defective  instrumentality  held  not  to 
show  it  was  furnished  by  the  master,  so  as  to 
make  bim  liable.— Huyck  t.  McNemey  (Ala.) 
926. 

§  258.  Tlie  complaint  for  injury  to  a  servant 
held  required  to  connect  the  defect-  and  the  ac- 
(udent.— Huyck  v.  McNemey  (Ala.)  920. 

}  258.  A  complaint  for  personal  injuries  un- 
der the  liability  act  (Code  1907,  S  3910,  subd.  1) 
held  not  subject  to  the  demurrer  interposed. — 
Jones  V.  Tennessee  Coal,  Iron  &  R.  Co.  (Ala.) 
1017.  . 

I  258.  A  complaint  In  an  action  for  person- 
al injuries  held  not  subject  to  the  demurrer  in- 
terposed.— Jonea  t.  Tennessee  Coal,  Iron  &  R. 
Co.  (Ala.)  1017. 

fi  258.  The  declaration  in  an  action  against 
a  telephone  company  for  the  death  of  a  line- 
man held  to  state  a  cause  of  action.— Berry  v. 
Cumberland  Telephone  &  Telegraph  Co.  (Mlas.) 

G9. 

§  2.^9.  A  count  in  a  complaint  in  an  injury 
action  by  a  servant  held  insufficient,  whether 


based  on  Code  1606,  |  1749,  subd.  2, 
common  law.— United  States  Cast  Irt  i 
Foundry  Co.  v.  Driver  (Ala.)  118. 

}  259.  Though  the  question  whet 
gence  was  in  the  performance  of  a  dt  I 
ing  upon  the  employer,  as  sacb.  min  I 
largely  of  evidence,  the  declaration  h 
wholly  fall  to  state  a  cause  of  action 
&  Culver  Lumber  Co.  v.  Fowler  (Fla.; 

i  262.  In  an  action  by  a  servant  fc : 
a  plea  held  insufficient.— United  St 
Iron,  Pipe  &  Foundry  Co.  v.  Driver  i . 

{  262.  A  plea  of  contribotoiy  negl 
an  action  against  a  railroad  compai 
juries  held  sufficient.- Turner  T.  Lo 
N.  R.  Co.  (Ala.)  124. 

I  262.  In  an  action  for  injury  tr 
while  performing  his  duty,  a  plea  hd 
to  demurrer,  where  it  failed  to  allege  I 
was  a  safer  way  in  which  plaintiff  d 
discharged  his  dnty.— -United  States  < 
Pipe  &  Foundry  Co.  v.  Granger  (Ala 

i  262.  A  plea  of  contributory  ne^' 
an  action  by  a  servant  for  personal  in 
occupying  a  position  of  danger,  when 
obviously  a  safer  way  for  him  to  do 
was  subject  to  demurrer  in  failing  to  1 1 
plaintiff  was  aware  of  the  danger  of  tl 
occupied  by  him. — United  States  Cant  I 
&  Foundry  Co.  v.  Granger  (Ala.)  150. 

I  262.  A  plea  of  assumption  of  i 
Code  3896,  S  1749.  subd.  5,  need  no: 
the  master's  knowledge  of  the  defet 
be  available  such  knowledge  ninst  fai 
forward  by  replication. — Louisville  & 
V.  Wilson  (Ala.)  ISa 

8  262.  An  averment  of  the  serranl 
edge  of  the  danger  arising  from  the  d 
plained  of  is  not  indispensible  to  a  p 
sumption  of  risk  in  the  Inngnsge  of  C 
fi  1749.  Bubd.  5.-LouiBTiUe  &  N.  R.  C 
son  (Ala.)  188. 

S  262.  In  an  action  for  injuries 
miner  caused  by  defects  in  a  signal  w: 

held  insufficient.- New  Connellsville 
Coke  Co.  V.  Kilgore  (Ala.)  203. 

§  262.   In  an  action  for  injuries 
miner,  a  plea  held  to  sufficiently  plea 
tion  of  risk. — New  Conrellsville  Coa 
Co.  V.  Kilgore  (Ala.)  205. 

i  262.  A  plea  of  contributory  neg 
the  servant  suing  for  a  personal  inji 
does  not  allege  that  the  negligence  c 

Proximately  to  the  injury  is  insnffici 
onnellsville  Coal  ft  Coke  Co.  t.  Kil| 
205. 

§  262.  A  plea  alleging  assumptio 
of  the  ser\-ant  suing  for  a  personal  i 
alleging  facts  relating  to  contrlbut 
genre,  is  insufficient. — New  Connella 
&  Coke  Co.  V.  Kilgore  (Ala.)  205. 

S  2G2.   In  an  action  for  injuries 
miner,  a  plea  held  to  sufficiently  alleg 
ligence  of  a  fellow  servant.— New  Cc 
Coal  &  Coke  Co.  v.  Kilgore  (Ala.)  2l 

S  262.  A  plea  In  an  action  for  inj 
servant  held  to  sufficiently  plead  cc 
negligence. — New  Connellsville  Coal  S 
V.  Kilgore  (Ala.)  205. 

{  262.  In  an  action  for  injuries,  a 
plaintiff,  after  discovering  the  danger 
in  the  service,  was  not  defective  for 
state  that  he  voluntarily  remained.- 
Tennessee  Coal,  Iron  &  R.  Co.  (Ala 

§  264.  Under  the  employer's  lis 
(Code  1806.  8  1749,  subd.  2)  defem 
action  for  injuries  to  a  servant  he 
to  a  general  charge  as  to  a  count  al 
the  name  of  defendant's  superintende 
known  to  plaintiff:   the  proof  show! 
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was  known.— Central  Foundry  Co.  r.  Bailey 
(Ala.)  346. 

S  265.  In  an  action  for  injuries  to  a  aerrant, 
a  count  of  the  complaint  held  to  allege  several 
acts  of  negligence,  so  as  to  place  on  plaintiff 
the  burden  of  showing  that  the  injury  result- 
ed from  all  of  aach  acta  operatiofc  together. — 
Central  Foundry  Co.  v.  Bailey  (Ala.)  346. 

§  265.  In  an  action  for  death  of  a  railroad 
employ^,  evidence  held  insufficient  to  sustain 
judgment  for  plaintiff.— Louisville  &  N.  R.  Co. 
V.  Caldwell  (Fla.)  484. 

S  265.  Burden  held  upon  employ^  to  show 
that  the  negHgence  of  another  employ^  causing 
the  Injury  was  in  performing  a  duty  cast  upon 
the  mafitcr  as  such.— Stpams  &  Culver  Lumber 
Co.  T.  Fowler  (Fla.)  680. 

S  265.  An  employ^,  to  recover,  must  make  it 
appear  that  the  negligence  causing  the  injury 
was  in  the  performance  of  a  duty  imposed  upon 
the  master  as  such.— f^teanu  St  Culver  Lumoet 
Co.  T.  Fowler  (Fla.)  68a 

S  260.  In  an  action  for  the  death  of  a  miner, 
any  evidence  that  the  accident  resulted  from 
an  overheated  blast  lired  by  an  independent 
contrsctor  held  admissible. — Travis  t.  SIobs- 
Sheffield  Steel  ft  Iron  Co.  (Ala.)  lOa 

{  270.  Testimony  as  to  the  condition  of  a 
machine  three  months  after  an  injury  to  an 
employ^  is  admissible. — Louisville  &  N.  R.  Co. 
v.  Wilson  (Ala.)  188. 

Ji  270.  Evidence  of  the  condition  of  the  ma- 
chine eight  months  before  an  injury  to  an  em- 
pIoy6  is  admissible  when  it  is  shown  that  the 
condition  had  not  chanered. — Louisville  &  N.  R. 
Co.  v.  Wilson  (Ala.)  188. 

S  274.  In  a  servant's  action  for  injuries 
through  falling  on  a  loose  plaiik  on  a  scaffold, 
certain  evidence  held  admissible. — Western  Steel 
Car  &  Foundry  Co.  v.  Bean  (Ala.)  1032. 

S  278.  Evidence  held  insufficient  to  show  the 
master's  liability  for  the  servant's  injuries^ 
Dallas  Mfg.  Co.  v.  Townes  (Ala.)  157. 

8  286.  The  question  whether  the  master 
ought  to  have  known  of  the  necessity  of  warn- 
ing a  youthful  employ^  as  to  danger  is  for  the 

isSf'^  ^  ^'  ^'      ^'  ^^'^'^ 

i  286.  In  an  action  for  Injuries  to  a  coal 
mine"  caused  by  defective  rope  attached  to  the 
hoisting  bucket,  the  question  whether  the  rope 
was  defective  held  for  the  jury. — New  Connolls- 
ville  Coal  &  Coke  Co.  y.  Kilgore  (Ala.)  205. 

jt  286.  In  an  action  for  injuries  to  a  ser\-ant, 
evidence  held  not  to  show  that  the  injury  occur- 
red as  alleged.—Fletcher  v.  Tennessee  Coal,  Iron 
&  R.  Co.  (Ala.)  9D& 

IS  2S(>.  Where  the  duty  negHsently  performed 
does  not  appear,  as  a  matter  of  law,  to  be  a  du- 
ty devolving  upon  the  master,  the  question 
whether  it  did  held  for  the  jury.— Stearns  & 
Culver  Lumber  Co.  v.  Fowler  (Fla.)  080. 

i  28G.  Evidence,  in  an  action  for  the  death 
of  a  lineman  resulting  from  contact  with  wires 
charged  with  electricity,  ht-ld  to  raise  for  the 

Siry  the  question  of  net'ligenco  by  defendant. — 
erry  v.  Cumberland  Telephone  &  Telegraph 
Co.  (^lisa.)  60. 

S  287.  Injuries  to  a  timberman  by  the  fall 
of  material  from  a  mine  held  attributable  to 
the  nejjlifience  of  both  the  Biiperintendent  and 
foreman  in  failing  to  make  proper  tests  before 
directing  the  cutting  of  hitches  for  timbetH.— 
Tennessee  Coal,  Iron  &  B.  Co.  r.  King  (Ala.) 
75. 

1  2S.0.  In  an  action  for  injiiHea  to  a  coal 
mmer  caused  by  defect  in  a  hoisting  bucket, 
the  question  of  rensonnhle  time  after  knowledge 
of  the  defect  Af/rf  for  the  jt'ry.— Xew  Cftnnells- 
Tille  Coal  &  Coke  Co.  v.  Kilsore  (.Via.)  lid"). 


S  298.  In  an  injury  action  by  a  Mrrant, 

charges  held  erroneous.— United  States  Cast 
Iron,  Pipe  &  Foond^  Co.  t.  Driver  (Ala.)  IIS. 

f  293.  A  charge  held  erroneous  for  failure  to 
hypothesize  knowledge  or  notice  on  tb's  part  of 
the  superintendent  of  the  empIoy|'s  inexperi- 
ence.—Louisville  &  M.  B.  Go.  V.  Wilson  {Ala.} 
188. 

S  295.  A  charge  that  in  passing  on  the  ques- 
tion of  assumption  of  risk  on  the  part  of  a 
youthful  employ^  the  jury  may  consider  bis 
inexperience  is  not  objectionable.— LoulsTille  ft 
N.  R.  Co.  T.  Wilson  (Ala.)  188. 

IV.  XJABILITIEa  FOR  IMJUHIEB  TO 
THIRD  PERSONS. 

Liability  of  carrier  for  acts  or  omissions  of  em* 
ploy£8  tesultinff  In  personal  injury  to  passen- 
ger, see  Carriers,  f  283. 

(A)  Aots  ar  Omlaslonfl  of  Servant. 

I  802.  A  master  held  liable  for  act  of  his 
sen'ant,  causing  an  injury  to  a  third  peiwnL— 
Weinncber  Ice  ft  Fuel  Co.  t.  Ott  (Ala.)  901. 

(B)  Worlc  9t  iBtfepeB^ent  CoBtnwtor. 

{  816.  Persona  to  whom  parts  of  a  railroad 

construction  contract  were  let  held  not  inde- 
pendent subcontractors.- Alabama  Western  R. 
Co.  V.  Talley-Bates  Const  Co.  (Ala.)  341. 

S  316.  "Independent  contractor"  defined. — 
Alabama  Western  R.  Co.  v.  Talley-Bates  Const. 
Co.  (Ala.)  341. 

(C)  AettoM. 

S  328.  In  actions  for  damages  caused  by  the 
negligence  of  a  servant. '  it  is  permissible  to 
Join  the  master  as  a  defendant.— Southern  Ry. 
Co.  T.  Arnold  (Ala.)  293. 

S  332.  In  an  action  against  one  engaged  In 
the  ice  business  for  Injuries  to  a  child,  who  was 
pushed  off  an  ice  wagon  by  one  attending  the 
wagon,  the  question  whether  he  was  defendant's 
agent  and  acfiug  within  bis  authority  held  for 
the  jury.— WeinadEex  Ice  ft  Fuel  Co.  t.  Ott 
(Ala.)  ebi. 

T.  UmBRFERElTOE  WITK  THB  BR- 
LATIOK  BT  THIRD  PERSONS. 

(A)  Civil  Llabllltr. 

S  341.  Statement  of  when  one  is  liable  for 
procuring  the  dischaive  of  a  servant  by  his  em- 
ployers.—Tennessee  Coal,  Iron  ft  R.  Co.  t.  Kelly 

(Ala.)  IOCS. 

S  341.  Evidence  in  an  action  for  damages  for 
defendant's  procuring  the  dischai^  of  plaintiff 
by  his  employers  held  inadmissible  under  the  is- 
sues.—Tennessee  Coal,  Iron  &  R.  Co.  v.  Kelly 
(Ala.)  lOOa 

S  341.  Evidence  held  immaterial  on  the  ques- 
tion of  liability  for  procuring  discharge  ot  a 
servant  by  his  employers. — Tennessee  Coal,  Iron 
&  E.  Co.  7.  Kelly  (Ala.)  1008. 

MATERIALITY. 

Of  alteration  of  written  Instrument,  see  Altera- 
tion of  Instruments,  {  S. 
Of  evidence,  see  Criminal  Law,  {  3S4. 

MEASURE  OF  DAMAGES. 

See  Damages,  S  123. 

MECHANICS'  LIENS. 

IV.  OPERATION  AND  EFFECT. 
(C)  Pplorltr. 

Priority  over  mortgaee.  see  Mortengps.  ( 
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TU.  EHFOBOEMBHV.  . 

IffnltifuiooBDeM  in  pleading,  see  Eqaltj,  i  148. 

MEDICAL  EXPERTS. 

TeBtimon;.       Evidence,  |  528. 

MEETINGS. 

Of  municipal  councils,  see  Municipal  Corpo ra- 


tions, S 


MEMBERS. 


Of  dty  coandl,  see  Hunidpal  Corporations,  | 
97. 

Of  conxirations  In  general,  see  Corporations,  S 

255. 

Of  firms,  see  Faitnersbip. 
Of  religious  societies,  see  Religious  Societies. 
Of  school  boards,  see  Schools  and  School  Dis- 
tricts, I  53. 

MEMORANDA. 

competency  as  evidence,  see  Evidence,  {  3^. 

Of  judge  at  trial  in  criminal  proaecotlon,  man- 
damus to  compel  filing  on  appeal,  see  Manda- 
mus, J  16. 

Required  by  statute  of  frauds,  see  EVaada,  Stat- 
ute of,  ii  103,  106. 

MENTAL  SUFFERING. 

Element  of  damnges,  see  Damages,  {  49. 
Element  of  damages  for  negligence  or  defanlt 

in  transmission  or  delivery  of  tele^ams,  see 

Telegraphs  and  Telephones.  {  68. 
Opinion  erideaoe,  see  Evidence,  |  47Z 

MERGER. 

Of  cause  of  action  in  judgment,  see  Judgment, 
H  540-584.  ^  -s 

MESSAGES. 

Transmission  aod  delivery  of  tel^aph  or  tele- 
phone messucea,  see  Telegraphs  and  Tele- 
phones, g§  2^-74. 

METES  AND  BOUNDS. 

See  Boundaries. 

MINES  AND  MINERALS. 

HI,  OPERATION  OF  MIME8,  QUAB- 

RXES.  Axn)  WEixa. 

i€J)  Rlvhts    m«d    I.la1»lll«le«    laoldent  t* 
WorlclBK. 

Uabillt^  'of  master  for  injuries  to  servant  from 
defective  or  dangerous  condition  of  mines, 

Saarries,  and  excavations,  see  Master  and 
ervant,  1 118. 

MINISTERS. 

Fares  chargeable  by  carrien^  see  Carriers,  i  249. 


See  Infants. 


MINORS. 


MISCONDUCT. 


See  Contempt 

»  .  iit-iu.  I'l  iDurt,  see  Clerks  of  Courts,  jl  72. 
Of  oountfel  at  trial,  see  Criminal  Law,  §g  706- 
730. 

Of  trial  judge,  see  Criminal  Law,  {§  657.  658. 


MISDELIVERY. 

Of  telegraph  message,  see  Telegraphs  i 
phones,  Is  27-74. 

MISJOINDER. 

Multifariousness  in  bill  in  equi^,  see  I 
148.  150. 

MISLEADING  INSTRUCTIO 

See  Trial,  |  242. 

MISREPRESENTATION. 

See  False  Pretenses;  E^ud. 
AfiFectiag  validity  of  contract  in  get 

Contracts,  §  94. 
Affecting  validity  of  contract  of  sale,  i 

SI  38.  40. 

Affecting  validity  of  deed,  see  Deeda, 
Affecting  validity  of  insurance  pplicy 

surance,  §S  2fS,  723. 
Affecting  validity  of  release,  see  Belei 

MISTAKE 

Id  deed,  see  Deeds,  S  69. 

MITIGATION. 

Of  damages,  see  Damages,  |  62: 

MODIFICATION. 

Of  sentence  in  crimiDal  prosecution,  i 
inal  Law,  |  983. 

MONEY. 

Deposits,  see  Banks  and  Banking,  S  li 
Obtaining  money  nnder  false  prete: 
False  Pretenses. 

MONEY  LENT. 

Bin  or  note  given  for  loan  of  money, 

and  Notes. 
UsnriouB  loans,  see  Usury.  * 

8  7.   Where  money  is  lent  without  a 
ment  as  to  the  time  of  payment,  the 
tion  is  that  it  is  due  on  demand.- 
Southem  Hardware  &  Supply  Co.  (AI 

§  7.  In  an  action  to  recover  money 
dence  held  insufficient  to  show  that  t 
any  agreement  that  the  money  was  i 
paid  until  defendant  was  able  to  pay.- 
Koutbem  Hardware  &  Supply  Co.  (Al: 

MONOPOLIES. 

Validity  of  contract  providing  for  use  t 
ollzed  articles  or  materials  in  coiisti 
public  improvement,  see  Municii»al 
tiODS,  S  330. 

H.  TKUBTB  AJfJ>  OTHER  COl 
TI01T8  IN  RESl'RAIlfT 
OF  TRADE. 

Validity  of  statute  dispensing  with  noti 
to  insurance  companies  becoming  mi 
traffic  association  or  making  ngreemi 
other  companies  as  to  rates  of  prec 
Insurance,  S  4. 

MORTGAGES. 

Admissibility  of  other  mortgages  In  < 
b,v  person  claiming  under  senior 
against  person  claiming  under  juni 
gage,  see  Evidence.  S  129. 
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B7  or  to  bank  officer,  Bee  Banks  and  Banking, 
I  109. 

Estoppel  of  mortgagor  to  Bet  ap  after  req aired 
title,  see  Bbtoppel,  I  39. 

Multifariotianess  in  pleading  in  action  to  set 
aside  mortgage,  see  Equity,  |  ISO. 

Of  married  woman's  separate  property,  Bee  Hus- 
band and  Wife,  8  171. 

Of  personal  property  in  general,  see  CJiattel 
Mortgages. 

Bight  ot  mortgagee  to  sue  on  insnrance  policy, 
see  Insnrance,  S  024. 

I.  REQUISITES  AND  VAUBITT. 

(A)  Natni«  and  Eauentliilii  of  CoaveymBeM 
■s  Securltr. 

I  3.  Oen.  St.  1900,  S  2404,  providing  that  all 
deeds,  etc.,  conveying  real  property  to  secure 
the  payment  of  money  shall  be  deemed  mort- 
gages, should  be  liberally  ccmstrued  to  carry 
out  the  legislative  intent— Hull  v.  Burr  (Fla.) 
754. 

S  25.  The' assertion  of  a  tax  title  based  on 
a  void  assessment  held  to  afford  no  considera- 
tion for  a  mortfrage  by  the  owner  to  the  tax 
title  holder.— State  Land  Co.  v.  Mitchell  (Ala.) 
117. 

$  32  In  case  of  doubt  whether  a  written  in- 
strument was  intended  to  be  an  absolute  deed, 
conditional  sale,  or  a  mortgage,  equity  will  hold 
the  transaction  to  be  a  mortgage.— Hull  v.  Burr 
(Fla.)  754. 

IS  32,  33.  An  instrument  will  be  held  a  mort- 
gage whatever  its  form,  if,  when  taken  alone  or 
in  connection  with  the  surrounding  circumstan- 
ces, it  appears  to  have  been  given  to  secure  the 
payment  of  money,  and  the  mere  absence  of 
terms  of  defeasance  Ib  not  conclusive. — Hull  v. 
Burr  (Fla.)  754. 

m.  OOKBTBUOTIOir  AND  OPEBA- 
TION. 

(O)  Propevtr  Hovtff»veA»  mmA  BKtates  of 
Pmrtlea  Th«r«lit. 

8  142.  As  a  general  rale  a  mortgagor  Is  es- 
topped from  denying  bis  mortgagee's  title ;  bat, 
where  there  is  no  warranty  in  the  mortgage,  the 
mortgagor«may  set  up  a  subsequently  acquired 
title.— Vary  v.  Smith  (Ala.)  187. 

(D)  Lien  and  Frlorltr. 

{  l.'il.  Where  the  increatipd  value  of  the  prop- 
erty oaused  by  the  work  done  by  complainant 
t>xceerl^  the  amount  due  him,  his  lien  was  to 
that  extent  prior  to  a  mortunge  executed  before 
the  lien  was  created. — Climax  Lumber  Co.  v. 
Bay  City  Mach.  Works  (Ala.)  935. 

IV.  BIGHTS  AND  LIABII.ITIE8  OF 
PABTIE8. 

Right  of  mortgagee  to  sue  on  insurance  policy, 
see  Insurance,  8  024. 

VII.  PAYMENT    OB  PEKFOBMANCE 
OF  CONDITION,  BELEASE, 
AND  SATISFACTION. 

I  208.  In  statutory  ejectment  by  one  claim- 
ing under  a  senior  mortgage  against  one  claim- 
ing under  a  junior  mortgage,  evidence  that  the 
senior  mortgage  had  been  paid  before  its  fore- 
closure held  admissible,  in  view  of  Code  1907,  § 
4890.— Davis  v.  Anderson  (Ala.)  1002. 

8  311.  Rights  of  mortgagor  under  an  abso- 
lute deed,  intended  as  a  mortgage,  stated. — 
Sewell  V.  Buyck  (Ala.)  127. 

Z.  rOBEOLOfllTBE  BT  ACTION. 

Commencement  of  foreclosure  proceeding,  as 
breach  of  condition  against  change  of  title  of 
insured,  see  Insurance,  S  32.S. 


(A)  Jlmtrnw  «■<  Voraa  of  K»m*<t- 

I  SOO.  Bemediea  of  a  mortgagee  itated.— Al- 
len T.  Pierce  (Ala.)  024. 

MOTIONS. 

Review  of  proceedings,  aea  Appeal  ud  Erdt, 
8  18ft. 

For  partioutar  pyrpotea  or  relief. 

Change  of  venue,  see  Criminal  Law,  88  134,  13-j. 

Continuance,  see  Criminal  Law,  8  6C3. 

Dismissal  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  f  801;  Criminal  Law.  I  1131. 

Judgment  by  default,  see  Judgment,  8  123. 

New  trial,  see  Criminal  Law,  88  9ol-tK>S. 

Presentation  of  objections,  for  purpose  of  re- 
view, see  AKwal  and  Error,  88  237.  242. 

Quashing  or  setting  aside  indictment  or  infor* 
mation,  see  Indictment  and  Information,  i 
140. 

guashing  venire,  see  Jury.  I  116. 
elating  to  pleadings,  see  Pleading,  88  341-3'in. 
Striking  out  evidence,  see  Criminal  I^w,  {  G^!. 

MOTIVE. 

Evidence  of.  In  criminal  prosecntions,  see  Hom- 
icide, 8  166. 

MOTOR  VEHICLES. 

On  streets,  liabilities  for  injuries,  see  Munici- 
pal Corporations,  88  705,  706. 

MULTIFARIOUSNESS. 

In  bill  in  equity,  see  Equity.  {{  148,  150l 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Schools  and  School  Districts.  8 

53. 

Drainage  or  reclamation  districts,  see  Drains. 
S  IS. 

Liability  for  costs  of  election  contest  for  mem- 
bemhip  in  council,  see  Elections,  8  ^IT. 

Mandamus  to  municipalities  and  municipal  of- 
ficers, see  Mandamus,  8  76. 

Street  railroads,  see  Street  Railroads. 

I.  OBEATIOft.  AI.TEBATION,  EXIST- 

ENCE, AND  DI8SOI.UTION. 

Of  counties,  see  Counties,  8  16. 

II.  60VERNBCENTAI.   POWEB8  AND 

FT7N0TIONS  IN  OENEBAI.. 

8  02.  A  city  charter  confiding  to  the  council 
the  power  to  define  duties  of  an  officer  hrld  vi.»- 
lated  by  the  council  attempting  to  delegate  the 
power  to  tbe  mayor. — State  ex  reL  Thurmond  v. 
pity  of  Shreveport  (I*.)  8. 

IV.  PROCEEDINGS  OF  COUNCII.  OB 
OTHEB  OOVEBNINO  BODT. 

(A)  Mectlnarat  Rnlev,  and  Proee«dlasM  In 
Oenernt. 

Inability  of  city  for  coata  of  election  contest. 

see  Electiona,  8  307. 
Mandamus  to  test  validity  of  action  of  city 

council  in  expelling  member  from  office,  aw 

Mandamus,  8  70. 

8  07.  (iPnerally  speaking,  a  permanent  st.it- 
ute  or  ordinance  is  understood  to  continue  in 
force  till  its  repeal,  and  that  was  the  obvious 
sense  to  be  accorded  to  the  word  "permanent." 
flx'uscd  in  Muntripal  Code  Act  (Arts  1907,  v. 
S,'i^)  S  SI  (Code  l!)t)7,  8  12.12) ;  and  hence  an  rr- 
dinance  detennining  officers  pursuant  to  sections 
17  and  33  (Acts  1907,  pp^  700.  R11 :  (\>ilf 
1007,  88  1007.  1171),  providing  that  till  repcal-I 
the  offices  provided  for  should  exist,  to  he  Iill>-f 
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by  each  lacceedins  admlnistratioii,  carries  on  ita 
face  an  intent  to  xonn  a  permanent  rale  of  gov- 
ernment till  repeal,  and  till  vach  time  it  con- 
tinued in  force.— Ulcbael  t.  SUte  (Ala.)  929. 

i  97.  An  ordinance  held  to  have  been  passed 
bv  a  tes&l  majority,  pursuant  to  Municipal  Tode 
Act  (Acts  1907,  p.  m)  a  81  (Code  lOOT,  1 1252). 
—Michael  v.  State  (Ala.)  929. 

(B)  Ordltuueu  mnd.  Br-X^ws  im  aemenl. 

Judicial  notice  of  ordinances,  see  Evidence,  S 
32. 

g  111.  Under  Const.  1890,  «  175.  on  ordi- 
nance pursuant  to  Code  1006,  {  3332,  providing 
for  the  removal  of  officers  without  an  indictment 
and  ctHiviction,  Is  void. — Lizano  t.  City  of  Pass 
Christian  (Miss.)  981. 

T.  OFFIOEBS.  AGENTS,  AHD  BK- 
PLOTlto. 

Mandamus  to  municipal  officers,  see  Mandamus, 

Of  counties,  see  Counties.  SS  65-98. 
Of  school  districts,  see  Schools  and  School  Dis- 
tricts, I  <S3. 

Quo  Trarranto  to  try  title  to  office,  see  Quo 
Warranto,  S  H- 

(A)  Hanldlval  OfllMra  1»  Geaeiwl. 

Mandamus  to  test  validity  Of  action  of  city 
council  in  expelling  member  from  office,  see 
Mandamus,  |  7& 

S  126.  Under  Municipal  Code  Act  (Arts  1907, 

pp.  791,  799,  811,  S92)  fit  2,  17.  33,  109  (Code 
1907,  §g  1947,  1048,  1007,  1171).  held  that, 
wh«>re  a  city  of  leas  than  0,(XX)  orsranized  by 
passing  an  ordinance  under  Rpction  109,  It  might 
exercise  all  powers  provided  for  in  the  act,  un- 
ItRs  expressly  or  plainly  prohibited,  and  that  the 
old  council  might  anticipate  the  iucoming  conn- 
ril  in  passing  an  ordinance  detenuiuing  new  of- 
ficers under  section  17  and  33,  and  so  render 
valid  appointment  of  ft  treasurer.- Michael  v. 
State  (Aht.)  929. 

I  155.  A  city  auditor  held  necessary,  and  so 
not  within  the  charter  provision  auttiorizinz  the 
council  to  remove  an  officer  when  bis  service  is 
no  longer  necessarj-. — State  ex  rel.  Thurmond  v. 
City  of  Shreveport  (La.)  3. 

)S  1.^.  An  officer  of  a  city  should  be  given  an 
opportunity  to  be  heard  in  defense  of  any  cha^ 
neninst  him  for  which  he  may  be  expelled.— 
Etzler  T.  Brown  (Fin.)  41G. 

I  150.  The  action  taken  by  the  requisite  vote 
of  a  city  council  expelling  a  member  will  not 
be  disturbed  by  mandamus.— Etzler  t.  Brown 
(Fla.)  416. 

g  159.  Where  no  injury  appenrs  to  have  been 
done  an  expelled  memt>er  of  the  city  council, 
hcltl  not  necessarily  Illegal  for  the  council  while 
In  executive  session  considering  the  action  to 
be  taken  to  receive  reports  of  a  detective,  where 
the  action  taken  was  publicly  done  and  so  re- 
corded.—Etzler  V.  Brown  (Fla.)  41Q. 

g  l.")9.  City  council  member  held  guilty  of 
disorderly  behavior  and  matronduct  in  office 
within  Gen.  St.  1906,  |  1012.  authorizing  nn 
expulsion  therefor.— Etzler  v.  Brown  (Fla.)  41G. 

g  164.  The  city  conncil  will  be  required  to 
restore  the  salary  of  an  officer  to  not  less  than 
the  lowest  reasonable  amount  shown  by  the 
evidence.— Stnte  ex  rel.  Thurmond  v.  City  of 
Shreveport  {h&.)  3. 

(B)  HBBlelpal   Departments   and  Oflleera 

•  Thereof. 

g  183.  "Public  officer,"  within  Const.  1890,  § 
175,  defined.— Lizano  v.  City  of  Pass  Christian 
(Miss.)  9SL 


Adverse  possessioa  of  street,  see  Adverse  Foe- 
session,  3  4. 

re  PTTBLXO  IMPBOVEBIEKTS. 

(A)  Power    t«    M«1e«    Improv-aateBta  or 

Ormat  Aid  Therefor. 

I  266.  Act  March  12,  1907  (Laws  1907,  p. 
398),  authorizing  a  city  to  construct  sewers 
and  compel  connections,  held  a  valid  exercise  of 
police  power,  and  not  invalid  as  compelling  im- 
provement of  property  without  the  owner's  con- 
sent—Allman  V.  City  of  Mobile  (Ala.)  238. 

S  ?77.  Statutes  held  not  to  authorize  a  city 
to  improve  streets  abutting  on  county  property 
at  the  connty's  expense  without  a  contract  on 
its  part  to  pay  therefor.— Edwards  v.  City  of 
Ocala  (Fla.)  421. 

g  277.  The  authority  to  Improve  county  prop- 
erty is  by  statute  given  to  the  county  commis- 
sioners alone,  and  cannot  he  directly  or  indirect- 
ly exercised  by  a  dty.-rEdwards  v.  City  of 
Ucala  (Fla.)  421. 

(B)  PrellnlBMrr    Proeeedtnva   and  Ordl- 

nnaees  or  ResolatloBS. 

Death  of  plaintiff  as  ground  for  abatement  of 
action  to  restrain  entering  Into  contract,  see 
Abatement  and  Revival,  g|  45^  52. 

Right  of  action  as  between  beira  and  executor 
to  continue  action  by  decedent  to  restrain  en- 
tering into  contract,  see  Executors  and  Ad- 
ministrators, I  438. 

g  292.  Beld.  that  the  charter  of  New  Oi^ 
leans  (Acts  1896,  p.  40,  No.  45),  as  amended  by 
AcU  1902,  p.  430,  No.  215,  providing  that  street 
pavements  can  be  ordered  onlv  on  petition, 
must  be  strictly  observed. — Guriey  t.  City  of 
New  Orieans  (La.)  411. 

g  294.  Held,  that  the  charter  of  New  Orleans 
(Acts  ]S9(!.  p.  46,  No.  45).  as  amended  by  Acts 
1902,  p.  430,  No.  215,  relative  to  notice  of  street 
pavement  proceedings,  must  be  strictly  observed. 
—Guriey  v.  City  of  New  Orleans  (La.)  411. 

g  294.  Publication  of  a  street  pavement  peti- 
ti'm  under  misleadiDg  caption  held  not  a  com- 
Ijliance  with  the  law  requiring  the  petition  to  be 
Iiubllshed. — Guriey  v.  City  of  New  Orleans  (La.) 

g  319.  An  abutting  owner  held  estopped  to 
restrain  a  city  from  contracting  for  bitulithic 
pavement.— Guriey  t.  City  of  New  Orleans  (I^a.) 
4XL 

(O  Co'ntraot*. 

Conclusiveness  of  admisaions  in  pleadings,  see 

Pleading,  g  30. 

g  330.  Held,  that  the  charter  of  New  Ot^ 
leans  (Acts  18(10.  p.  40,  No.  4.'i).  as  amended  by 
Acts  1902,  p.  430,  No.  215,  relotive  to  awarding 
street  pavement  contracts  to  lowest  bidder,  must 
be  strictly  observed.— hurley  T.  City  of  New  Or- 
leans (La.)  411. 

8  330.  There  can  be  no  competition  on  a 
paving  contract,  where  specifications  require 
material  to  be  that  manufkctureci  by  a  named 
company.— Saxon  v.  City  of  New  Orleans  (La.) 

003. 

g  352.  A  contractor  for  city  sewers  Arid  not 
entitled  to  measure  the  length  of  the  foundation 
under  tlie  sewer  in  a  particular  manner.- Shea 
V.  Sewerage  &  Water  Board  of  New  Orleans 
(La.)  IOC. 

8  352.  A  contractor  for  a  city  sewer  held 
not  entitled  to  charge  extra  fordroppipes  in  the 
manholes.— Shea  v.  Sewerage  &  Water  Board 

of  New  Orleans  (La.)  160. 

g  352.  The  cost  of  lumber  used  by  a  sewer 
contractor  in  making  forms  for  the  masonry 
work  required  by  the  contract  held  includetl  in 
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Board  of  New  Orieaos  (Ln.)  1C6. 

i  352.  An  agreement  between  a  cit;  and  ita 
■ewer  contractor,  made  during  the  progress  of 
the  work,  held  not  to  preclude  the  contractor 
froQi  recorering  certain  expenses  incurred  in 
the  progreea  of  the  work.— Shea  v.  Sewerage 
&  Water  Board  of  New  Orleans  (La.)  ItiG. 

{  356.  An  estimate  of  the  depth  of  the  cut 
In  trench  for  a  sewer,  based  on  actaal  measure- 
ments made  on  the  work,  controls  as  aeainst  a 
mesHurement  based  on  profiles  previously  made 
from  merely  approximate  measurements.— Shea 
V.  Sewerage  &  Water  Board  of  New  Orleans 
(La.)  160. 

i  358.  A  stipulation  in  a  contract  for  city 
sewers,  relating  to  the  right  of  the  general  su- 
perintendent of  the  city  to  decide  matters  of  dis- 
pute, held  valid.— Shea  v.  Sewerage  &  Water 
Board  of  New  Orleans  (La.)  166. 

S  358.  A  stipulation  in  a  contract  for  city 
sewers  held  to  authorize  the  general  superin- 
tendent of  the  city  to  judge  of  the  manner  in 
which  the  work  shall  be  done. — Shea  v.  Sewer- 
age &  Water  Board  of  New  Orleans  (La.)  166. 

S  358.  Under  a  contract  to  construct  city 
sewers,  the  estimates  of  the  work  done,  made 
by  the  general  superintendent,  held  to  control  as 
against  measurements  by  the  contractor's  en- 
gineer.—Shea  V.  Sewerage  &  Water  Board  of 
New  Orleans  (La.)  166. 

§  SGO.  A  sewer  contractor  held  entitled  to  re- 
cover for  extra  work  without  showing  that  the 
extra  work  was  ordered  in  writing.— She«  v. 
Sewerage  At  Water  Board  of  New  Orleans  (La.) 
1G6. 

8  360.  The  expense  of  top  sheeting  in  a 
sewer  trench  to  overcome  a  difBciilty  met  with 
by  the  contractor  in  the  course  of  his  work  falls 
on  him  and  not  on  the  city.— Shea  v.  Sewerage 
&  Water  Board  of  New  Orleans  (La.)  166. 

5  360.  A  contractor  for  a  city  sewer  held 
required  to  pay  the  cost  of  draining  a  street  and 
of  removing  and  repairing  overhead  wires. — 
Shea  V.  Sewerage  St  Water  Board  of  New  Or- 
leans (La.)  166. 

6  360,  A  sewer  contractor,  who  repairs  a 
road  for  his  own  convenience  and  not  pursuant 
to  the  oVder  of  the  city,  cnnnot  recover  from 
the  city  the  cost  thereof.— Sheii  v.  Sewerage  & 
Water  Board  of  New  Orleans  (La.)  166. 

t  3(J0.  A  contractor  for  a  sewer,  who  makes 
repairs  rendered  necessary  without  his  fault 
and  under  the  order  of  the  city,  may  recover  the 
cost  thereof. — Shea  v.  Sewerage  &  Water  Board 
of  New  Orleans  (La.)  Iti6. 

S  SGO.  The  amount  expended  by  a  sewer  con- 
tractor in  diverting  water  from  his  work, 
brought  on  the  work  as  the  result  of  other  work 
let  to  other  contractors,  is  recoverable  from 
the  city,— Shea  v.  Sewerage  &  Water  Board  of 
New  Orleans  (La.)  106. 

I  360.  A  contractor  for  a  sewer  held  entitled 
to  recover  8  specified  amoiMit  for  driving  piles 
deeper  than  originally  required  by  the  contract. 
—  Shea  V.  Sewerage  &  Water  Board  of  New  Or- 
leans (La.)  160. 

§  .'i02.  A  fipwer  contractor  held  not  liable  for 
liquidated  damages  for  delay  in  completing  the 
wurk.— Shea  v.  Sewerage  tt  Water  Uoanl  of 
New  Orleans  (La.)  1(16. 

§  363.  A  contractor  for  a  city  sewer  hrld 
refiuired  to  pay  the  cost  of  painting  and  plast- 
ering the  sewer  made  necessary  l)e(:nuse  of  his 
fnilure  to  comply  with  the  contract.— Shea  v. 
Sewerage  &  Water  Board  of  New  Orleans  (La.) 
1  «'>(>. 

8  363.  A  contractor  for  sewers  with  a  city 
Ik  not  responsiljle  fur  failures  in  the  work  ex- 
vept  ao  far  as  tlii-y  result  from  his  fault. —Sliea 


(La.)  106. 

8  374.  A  contractor  for  the  constractlon  of 
city  eewere  held  entitled  to  sue  for  the  balance 
remaining  after  completion  of  the  work  by  the 
city.— Shea  v.  Sewerage  &  Water  Board  of  New 
Orleans  (La.)  106. 

8  374.  Evidence  held  to  show  that  failures 
in  sewers  due  to  the  pipes  separating  or  crack- 
ing were  due  to  the  condition  of  the  soil,  etc., 
relieving  the  contractor  from  liability  therefor, — 
Shea  v.  Sewerage  &  Water  Board  of  New 
Orleans  (La.)  166. 

8  374.  A  contractor  on  a  lat^  and  pro- 
tracted work  held  only  required  to  furnish  ao 
itemized  bill  of  expensea  incurred  from  the 
books  kept  by  him. — Shea  v.  Sewerage  &  Water 
Board  of  New  Orleans  (La.)  166. 

8  374.  A  contractor  for  city  sewer*  cannot 
recover  from  the  city  the  loss  occasioned  by 
the  idleness  of  machines  while  waiting  for  per- 
mission to  begin  work,  in  the  absence  of  evi- 
dence that  the  city  was  advised  of  the  situation 
and  put  in  default. — Shea  v.  Sewerage  &  Water 
Board  of  New  Orleans  (La.)  166. 

8  374.  A  sewer  contractor  held  entitled  to  re- 
cover the  difference  between  the  cost  of  cleaning 
the  sewers  with  and  without  an  appliance  de- 
vised by  him.- Shea  v.  Sewerage  &  Water 
Board  of  New  Orleans  (La.)  166. 

8  374.  In  an  action  by  a  contractor  against 
a  city  for  the  balance  due  on  the  contract,  the 
exclusion  of  certain  evidence  in  support  of  tic 
city's  reconventional  demand  held  erroneous.— 
Shea  V.  Sewerage  &  Water  Board  of  New  Or- 
leans (La.)  166. 

<D)  DKmav«a< 

Compensation  or  damages  for  property  taken 
under  power  of  emioent  domain,  see  Eminent 
Domain. 

(G)  Aii««MmeiitB  for  BcnefltB,  and  Sp«dal 
Taxea. 

8  407.  The  constitutional  requirement  of  a 
uniform  and  equal  rate  of  taxation  does  not 
relate  to  a  municipal  street  improvement  assess- 
ment.—Edwards  T.  City  of  Ocala  (Fla.)  421. 

8  420.  Authority  given  a  city  to  impose  a 
street  improvement  assessment  will  be  held  not 
to  extend  to  a  county  courthouse  square.  □dIo'^s 
the  intent  to  include  it  clearly  appears. — I-M- 
wards  V.  City  of  Ocala  (Fla.)  421. 

8  426,  Authority  given  a  city  to  improve  its 
streets  held  not  to  contemplate  that  It  might  ac- 
quire a  lien  on  county  property  used  for  govem- 
mentfll  purposes,  or  that  an  action  might  t>e 
brought  against  the  county  for  the  cost  of  strvet 
improvements. — Edwards  v.  City  of  Ocala  (Fla.) 
421. 

8  440.  An  owner  of  property  abutting  on  a 
street  improved  by  the  city  held  not  entitled  to 
avoid  the  assessment  by  proving  that  the  im- 
provement was  not  done  in  accordance  with 
the  contract, — City  of  Woodlawn  v.  Durham 
(Ala.)  350. 

Z.  POLICE  POWER  AlffD  BEOUUl- 
TIOKS. 

(A)  Delegation,  Extent,  and  Exercise  of 
Power. 

8  fini.  Mobile  City  Ordinance  No.  830.  regu- 
lating sewers,  held  not  invalid  as  a  delogatiun 
of  legislative  power  to  the  plumbing  iasp4.*ctor. — 
Allman  v.  City  of  Mobile  (Ala.)  238. 

8  091.  Mobile  Oity  Ordinance  No.  830.  re- 
quiring sewer  connections,  held  not  invalid  as 
leaving  its  enforcement  to  the  discretion  of  the 
phiinbinc  inspector. — Allman  V.  City  of  Mobile 
(.Via.)  'SiH. 


ToiJlcs,  divlBloDS.  &  section  (1)  NU.MBERS  In  this  Index,  &  Dec.  &  Amer.  Digs,  ft  Reporter  lDd«XM  vm 


IND1SX-DI0KST. 


1133 


(B)  Tlolstlona  uid  BntoreMMmt  of  Besa- 
latloms. 

CertlBcatlon  of  record  od  appeal,  see  Criminal 
Law,  I  1105. 

Habeas  corpus  to  obtain  release  of  peraoo  con- 
Ttcted  of  vioIatioD,  risbt  of  city  to  appeal,  see 
Habeas  Corpus,  |  113.   

Bi^t  to  trial  by  jury,  see  Jniy,  I  23. 

S  642.  Ad  appeal  to  the  dty  court  of  Gade- 
deu  from  conviction  in  the  mayor's  court  in 
Attaila  for  violation  of  an  ordinance  keU  a  civil 
and  not  a  criminal  pzoceeding^Feagin  r.  City 
of  Attaila  (Ala.)  72. 

ZX.  USE  AND  BE01FXATI0N  OF  PUB- 
UO  PI.AOES.  FBOPEBTT, 
AmiWOBXB. 

Dedication  of  property  to  public  or  to  munici- 
pality, see  Dedication. 

(A)  Itreeta  mmA  Otber  Pabllo  Way*. 

Adverse  poMession  of  street,  see  Adverse  Pos- 
session, I  4. 

Dedication  of,  see  Dedication. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Ballroads,  H  81-118. 

OlHitmctions  or  encroachments  on  highways  In 
Keneral,  see  Highways,  8  158. 

Itigbt  of  life  tenant  in  possession  to  sue  for  in- 
terference with  easement,  see  Life  Instates, 
§  2S. 

Right  of  way  over  street  railroad  tracks,  see 
Street  Railroads.  |  85. 

Subjects  and  titles  of  acU  relating  to,  see  Stat- 
utes, S  123. 

i  648.  The  fact  that  one  had  previously 
bought  a  strip  claimed  by  another  for  au  alley 
was  not  inconsistent  with  the  letter's  theory  of 
a  dedication  of  the  strip  for  an  alley  or  pre- 
scriptive use  of  tbe  same. — Beard  v.  Hiclts  (Ala.) 
232. 

I  671.  One  held  entitled  to  sue  for  the  ob- 
struction oC  an  alley,  though  tbe  obstruction 
was  a  pablic  nuisance  and  could  be  abated  by 
the  city.— Beard  v.  Hicks  (Ala.)  232. 

I  671.  Tbe  complaint,  in  an  actl<m  for  ob- 
structing an  alley,  Acid  sufflcient  as  against  a 
demurrer.— Beard  t.  Hicks  (Ala.)  232. 

fi  671.  One  suing  for  the  obstruction  of  an 
allev  held  entitled  to  show  certain  facts. — Beard 
v.  Hicks  (Ala.)  232. 

§  671.  Code  1907.  §  1241,  requiring  the  board 
of  public  works  to  supervise  alt  public  works  of 
the  city,  and  giving  it  exclusive  power  over  the 
streets,  etc.,  does  not  deprive  au  abutting  prop- 
erty owner  of  his  right  to  injunctive  relief 
against  obstructlODS  in  streets.  If  be  would  oth- 
erwise be  entitled  to  such  relief. — Louisville  & 
N.  B.  Co.  V.  Cowley  (Ala.)  1015. 

S  671.  Ownen  of  property  abutting  on  a  pub- 
lic street,  whose  rights,  damaj^,  and  injuries 
are  alleged  to  be  of  tbe  same  kind,  differing  on- 
ly In  extent  and  amounts,  may  join  as  complaio' 
ants  in  a  bill  to  restrain  the  maintenance  of  an 
obstruction  In  the  street.— Louisville  &  N.  B. 
Co.  V.  Cowley  (Ala.)  1015. 

S  671.  Property  owners  adjacent  to  an  ol>-' 
Btructien  to  a  sidewalk,  who  suffer  special  and 
peculiar  damage  therefrom  different  from  that 
suffered  by  the  general  public  may  enjoin  its 
maintenance.— Caldwell  t.  George  (Miss.)  631. 

18  680,  6S1.  A  city  tmard  of  aldermen  held 
to  have  no  power  to  permit  the  obstruction  of 
a  sidewalk,  so  that  such  permission  would  be 
void,  and  would  not  protect  one  receiving  it  in 
an  action  to  enjoin  the  ohstmctioD^^aJdwell 
V.  George  (Miss.)  631. 

I  687.  At  the  suit  of  a  city  a  court  Of  equi^ 
will  abate  an  obstruction  in  a  city  street  as  a 


public  auiaance.— Rudolph  r.  City  of  Blyton 
(AU.)  80. 

I  687.  In  a  suit  by  a  city  to  abate  an  ob- 
struction in  a  public  highway,  an  allegation 
that  plaiotitE  wa&  a  municipal  corporation  locat- 
ed in  a  certain  county  was  sufficient,  without 
alleging  how  or  wlien  such  corporation  was  cre- 
ated.—Rndolph  T.  City  of  Elyton  (Ala.)  80. 

8  697.  In  a  suit  by  a  city  to  abate  as  a  pub- 
lic nuisance  olutructions  in  a  highway,  a  gen- 
eral allegation  that  tbe  road  named  had  been 
continuously  used  as  a  public  highway  for  more 
than  20  years  was  sufficient,  in  alwence  of  a 
demurrer  thereto  for  not  alleging  that  it  was 
used  adversely^Rudolph  v.  City  of  Elyton 
(Ala.)  80. 

8  698.  In  an  action  for  obstructing  an  alley, 
an  instruction,  predicating  a  finding  for  plaintiff 
only  in  ease  the  alley  was  a  public  one  through- 
ont  a  certain  distance,  held  erroneous.— Beard  v. 
Hicks  (Ala.)  2S2. 

8  698.  Whether  an  obstruction  of  an  alley 
intercepted  the  adverse  user  of  the  alley  by 
the  public,  so  as  to  break  the  continuity  of 
the  20  years'  prescription,  held  for  the  jury.— 
Beard  v.  Hicks  (Ala.)  232. 

8  698.  In  an  action  for  obstructing  au  al- 
ley, au  instruction,  predicating  a  recovery  on 
the  fact  that  tbe  obstruction  was  willfully  and 
maliciously  built,  aud  ignoring  a  count  of  tbe 
complaint  which  did  not  charge  malicious  con- 
duct, was  properly  refused. — Beard  v.  Hicks 
(Ala.)  232. 

8  688.  In  an  action  for  obstructing  a  public 
alley,  an  instruction  confining  plaintiff  to  actual 
damages  was  pro[>erly  refused,  where  the  evi- 
dence authorized  punitive  damages. — Beard  v. 
Hicks  (Ala.)  232. 

■  8  705.  The  cause  of  an  accident  to  a  pedee- 
trian,  struck  by  an  automobile,  held  the  inat- 
tention of  the  operator  thereof,  with  his  lack  of 
skill.- Navailles  v.  Dielmaun  (La.)  449. 

8  705.  The  cause  of  an  accident  to  a  pedes- 
trian, struck  by  an  automobile,  held  the  opera- 
tor's act  In  venturing  on  the  streets  without 
knowing  bow  to  make  an  emergency  stop.— 
NaTaillea  v.  Dielmann  (LaJ  448. 

I  705.  The  act  of  a  pedestrian  in  running  In 
front  of  an  automobile  as  a  result  of  terror 
held  not  negligence.— Navailles  t.  Dielmann 

(La.)  449. 

f  705.  An  operator  of  an  automobile,  strik- 
ing a  pedestrian,  held  liable  under  the  last 
chance  doctrine. — Navailles  v.  Dielmann  (La.) 
449. 

8  706.  Tbe  petition  in  an  action  for  injuries 
to  a  pedestrian,  struck  by  ao  automobile,  held 
sufficiently  apedfic— Navailles  v.  Dielmann 
(La.)  449. 

(B)  fl«wcr«,   Drains,   and  Water  ConrMS. 

8  712.  Mobile  City  Ordinance  No.  830,  re- 
quiring sewer  connections,  held  reasonable. — All- 
man  V.  City  of  Mobile  (Ala.)  238. 

8  712.  Mobile  City  Ordinance  No.  830.  re- 
quiring sewer  connectitms,  in  so  far  as  it  ap- 
plied to  residence  property,  equipped  only  with 
open  pit  vaults,  was  not  in  conflict  with  Or- 
dmauce  No.  829  forbidding  the  connection  of 
such  vaults  with  the  sewers. — Allman  v.  City 
of  Mobile  (Ala.)  23S. 

§  712.  Mobile  City  Ordinance  No.  824  held 
applicable  only  where  parties  voluntarily  re- 
quest permission  to  make  sewer  connections ;  no 
permit  being  necessary  under  Ordinance  No.  830 
as  amended!— Allman  T.  City  of  Mobile  (Ala.) 
238. 

8  712.  A  city  authorized  by  Act  March  12, 
1907  (Laws  1907.  p.  398),  to  construct  sewers 
and  compel  connections,  had  authority  to  secura 
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<0  ftMlo   Bolldlnv*.   PsvlES,  mmA  Other 
PnbUc  PlnceH  snd  Property. 

Dedication  of  property  for  marketi  misuser  or 
diversion,  see  Dedlcatioa,  S  64. 

XII.  TOUTS. 

(A)  BxcrclMC  o<  GoT«ra mental  and  Corpo- 

mte  FowerM  In  Oenernl. 

S  742.  Id  an  action  for  the  unlawful -fle- 
atraction  of  plaintiff's  building  situated  between 
a  city  street  and  the  river,  on  the  ^roand  that 
it  was  on  lend  which  owed  Its  servitude  to  the 
public,  evidence  held  insufficient  to  prove  a  light 
to  such  servitude.— Faucheux  v.  Town  of  JSt. 
Martinville  (La.)  809. 

(B)  Aota    or    Omlaslona    of    Ofllcera  or 

Aventii. 

S  747.  Where  mayor  of  a  town  clears  banks 
of  stream  of  trespassers  under  will  of  to^^u 
council,  the  municipality  is  liable  for  aoy  dam- 
ages resulting  from  irregular  method  employed/ 
— Faucheux  v.  Town  of  St.  Martinville  (La.) 
800. 

8  747.  Destruction  of  building  of  owner  on 
the  banks  of  Bayou  Teche  by  the  chief  of 
police  held  unlawful  and  to  render  the  mu- 
nicipality liable  for  resulting  damages.— Fau- 
cheux T.  Town  of  St.  Martinville  (La.)  809. 

(O  Dcfoots  or  ObKtraotloBB  In  Streeta  and 
Other  Pnblle  Warn, 

i  755.  Under  the  statute  (Gen.  St.  1906,  S 
1017),  empowering  municipal  corporations  to 
regulate  the  grading,  construction,  and  repair  of 
streets,  a  city  is  responsible  for  injuries  fropi 
the  negligent  nonperformance  of  such  duty. — 
City  of  Pensacola  v.  Jones  (Fla.)  874. 

S  757.  An  abutting  owner's  statutory  duty  to 
repair  sidewalks  does  not  relieve  the  city  from 
liability  for  its  negligence  in  failing  to  keep 
them  in  repair. — City  of  Pensacola  v.  Jones 
(Fla.)  874. 

8  803.  Duty  of  pedestrian  to  guard  against 
drain  across  sidewalk  stated.- BuAe  t.  Trical- 
li  (La.)  710. 

fi  816.  Where  a  declaration  alleged  a  city's 
negligence  in  failing  to  keep  Its  streets  in  repair, 
it  was  not  Dpcessary  to  clmrge  additional  negli- 
gence in  failing  to  keep  them  lighted.— City  of 
Pensacola  v.  Jones  (Fla.)  874. 

S  816.  A  declaration  against  a  city  for  in- 
juries caufied  by  an  alleged  defective  sidewalk 
held  to  sufficiently  charge  that  the  sidewalk  was 
not  refisonably  safe.— City  of  Pensact^  t.  Jones 
(Fla.)  874. 


Zm.  FISCAI.  BUNAGEBfENT.  PUB- 
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Of  counties,  see  Counties,  1 154. 

<A1  Power  to  Incav  IndvlftediieM  and  Bx- 
pendltnres. 

5  873.  T'nrVr  Const.  Vm.  S  04  (Const.  1S75. 
an.  4,  §  Tu)).  a  city  t;iinnoi  jiiirfliiisp  laud  with 
public  funds  and  liavc  the  same  couveyed  to  a 
railroad  com^ny  in  consideration  that  the  oon^ 
pany  niRintam  a  depot  tlipreon. — Southern  Ry. 
Co.  V.  Ilartshnnip 

(E)  HItclttK   uiid   HemoilloN    of  Tnxi>nyirra. 

S  993.  A  tiispaypr  has  n  risht  to  enjoin  a 
paving  cnntran.  ailjudiiiiti'il  widimit  ojiimrtuni- 
ty  (»r  c<iniiM'titi(jn,  udIts^  ihe  pmiH'i-iy  holdtrw 
fix  ihi.'  jirii'i.'  foi'  II  ijali.'til'il  pavi-moiit.— Saxun 
V.  City  of  New  Orleans  (La.)  tWiS. 


Uabili^  for  costs  of  election  contest  for  meta- 
bexship  In  council,  see  ElectloUi  i  307. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  8|  723-S26. 

MUTUAL  WILLS. 

Regairements  of  statute  of  frauds,  see  Fraud^ 
Statute  of,  U  75,  103. 

NAMES. 

In  assessment  rolls,  see  Taxation,  $  415. 

Necessity  of  setting  out  names  of  individual 
partners  in  indictment  for  defrauding  partner- 
ship by  false  pretenses,  see  False  Pretensts,  i 
28. 

NAVIGABLE  WATERS. 

Nonnavigable  waters,  see  Waters  and  Water 
Courses. 

I.  RIGHTS  OF  PUBUO. 

I  1.  Whether  a  stream  or  body  of  water  is 
navigable  for  useful  public  purposes  is  to  be 
determined  by  application  of  existing  provisit'os 
and  principles  of  law  to  particular  facts  uf 
each  case. — Broward  v.  Mabry  (Fla.)  826- 

i  1.  Capacity  for  navigation,  not  actual  use 
therefoTj  determines  the  navigable  character  of 
waters  m  reference  to  the  ownership  and  uses 
of  the  land  covered  thereby.— Broward  v.  Mabry 
(Fla.)  826. 

n.  UUTBS  UNDEB  WATER. 

I  36.  Riparian  rights  arise  by  implication 
of  law,  but  give  no  title  to  the  land  undtr 
navigable  waters.— Broward  v.  Mabry  iVh-) 
826. 

I  36.  Where  a  stream  or  body  of  water  is 
permanent  in  character,  and  in  its  ordiuary 
natural  state  is  navigable  in  fact  for  useful 
purposes,  or  is  such  that  it  ma^  be  used  for 
purposes  common  to  the  public  in  its  locnlity, 
such  water  is  of  a  public  character,  and  tide 
to  land  thereunder,  including  the  shore  or  spatf 
between  ordinary  high  and  low  water  mnrb^. 
when  not  granted  to  private  owners,  is  heM  fy 
tlie  state  In  its  sovereign  capacity  in  trust  for 
all  the  people  Of  the  state.— Broward  v.  Mabrr 
(Fla.)  826. 

8  36.  Act  Cong.  March  3,  1845,  c.  49.  3 
Stat  742,  admitlmg  Florida  into  the  Tdtoii 
on  condition  that  it  shall  never  interfere  witli 
the  disposal  of  the  public  lands  williin  th* 
state,  relates  only  to  lands  within  the  territori- 
al limits  of  the  state,  title  to  which  was  in  tli*' 
United  States  for  its  own  purposes. — BrowarJ 
V.  Mabry  (Fla.)  826. 

g  36.  New  states  admitted  "into  tiie  Uidoo 
on  oqnfil  footing  with  Hip  original  atates,  in 
all  respects  whalsor'vrr,"  have  the  same  riEUls 
and  duties  as  to  navigable  waters  and  Uod* 
thereunder  within  their  borders  as  tlie  original 
13  states,  among  which  are  the  right  and  dutr 
to  hold  tne  land  for  the  benefit  of  the  people.— 
Broward  t.  Mabry  (Fla.)  820. 

g  36.  The  rights  of  the  people  of  the  states 
to  the  navigftblf  ■waters  ami  lands  therpunder. 
including  the  space  between  high  and  low  w«- 
ter  murks,  iM'ing  designed  to  promote  llie  cen^ 
al  welfare,  are  subject  to  lawful  regulalioo  hy 
the  states.— Broward  v.  Mabry  (Fla.)  826. 
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f  86.  Under  the  CoDstitntion  of  the  United 
States,  the  several  states  continued  to  hold  title 
to  the  beds  of  ail  waters  within  their  reapectl've 
borders  that  were  navigable  in  fact,  in  trust 
for  all  the  people  of  the  states  respectivelr.— 
Uroward  t.  Matey  (Fla.)  820. 

S  36.  After  the  accomplishment  of  the  inde- 
pendence of  the  American  colonies,  title  to  the 
beds  of  all  waters  navigable  in  fact  was  held 
by  the  states  in  which  they  were  located  in 
trttst  for  all  the  people  of  the  statps  respective- 
ly.— Broward  v.  Mabry  (Fla.)  826. 

S  36.  Under  the  common  law  of  England, 
which  also  applied  to  the  English  colonies  in 
America,  the  crown  in  its  sovereign  capacity 
held  title  to  the  be6a  of  navigable  or  tide  wa- 
ters, including  the  shore  or  space  between  hi^h 
and  low  water  marlcs,  in  trust  for  the  people. — 
,  Broward  v.  Mahry  (Fla.)  826. 

i  36.  Where  the  title  to  land  nnder  navigable 
waters  is  in  private  persons,  their  recovery  of 
possession  is  subject  to  the  rights  of  the  pub- 
lic in  the  waters.— Bass  v.  Ramos  (Fla.)  945> 

{  36.  Private  persons  hcU  not  entitled  to  n- 
coTcr  possession  of  lands  under  navigable  wa- 
ters.—Bass  V.  Ramos  (Fla.)  945. 

S  37.  The  tnistees  of  the  internal  Improve- 
ment fund,  who  have  the  disposal  of  the 
swamp  and  overflowed  lands  of  the  state,  ha^e 
no  power  to  convey  title  to  the  lands  under 
naTCgable  waters  which  properly  belong  to  the 
state  in  Ita  aovereigD  capacity.— Broward  t. 
Mabry  (Fla.)  826. 

i  87.  The  trust  under  which  the  title  to 
lands  under  navigable  waters  is  held  by  the 
states  cannot  be  wholly  alienated  ;  but  to  en- 
hance the  rights  and  interests  of  the  people  the 
states  may  grant  to  individuals  title  to  limited 
portions  of  the  lands  under  navigable  watery, 
or  may  give  limited  privileges  therein.— Brow- 
ard V.  Mabry  (Fla.)  826. 

I  87.  Where  the  waters  of  an  inland  lake 
are  in  fact  navigable,  the  title  to  lands  under 
such  waters  is  held  by  the  state  in  trust  for 
all  the  people  of  the  state,  and  the  owners 
of  the  lands  abutting  on  such  lake  may  pro- 
tect their  riparian  rights  by  enjoining  a  contem- 
plated sale  or  conveyance  of  the  land  under  the 
water  by  the  trustees  of  the  internal  improve- 
ment fund,  even  though  the  state  in  its  sov- 
ereign capacity  is  not  specifically  made  a  party. 
—Broward  v.  Mabry  (Fla.)  826. 

§  37.  Grants  and  conveyances  of  land  bor- 
dering on  navigable  waters  carry  title  in  gen- 
eral to  ordinary  high-water  mark,  unless  a  con- 
trary intent  appeam.— Broward  t.  Mabry  (Fla.) 
820" 

m.  BIFARIAN  AND  I.ITTOBAX. 
aiOHTS. 

As  property  subject  of  compensation  when  tak- 
en for  public  use,  see  Eminent  Domain,  3  84. 

S  39.  The  special  rights  of  owners  of  land 
extending  to  ordinary  high-water  mark  of  navi- 
^ble  waters  in  the  waters  opposite  their  hold- 
ings are  rights  of  property  which  may  be  regu- 
lated.—Broward  T.  Mabry  (Fla.)  826. 

NAVIGATION. 

See  Navigable  Waters,  S  1. 

Marine  inannmce,  see  Inauraoce,  8  402. 

NEGATIVE  EVIDENCE. 

Weight  and  conclusiveness,  see  Evidence,  |  586. 


NEGLIGENCE. 

By  particular  elat$e»  of  pertoi  '■ 
See  Carriers,  H  108. 123,  159,  280-321 

of  Courts,  6  72;  Municipal  Corpon 

742-816;   Railroads,  i9  113,  114.  ! 

310-351,  355-396,  43fr^6,  459-484 

Railroads,  SS  81-lia 
Bailees,  see  Bailment,  %  14. 
Electric  light  or  power  Gomitanies,  i  < 

tricity,  H 16,  19. 
Employers,  see  Master  and  Servant,  S| 
Employes,  liability  for  injuries  to  third  | 

see  Master  and  Servant,  8S  8(^-332. 
Fellow  servants,  see  Master  and  Se:  ; 

177-196. 

Telegraph  or  telephone  companies,  c 
graphs  and  Telephones.  81  15,  27-74. 

Condition  or  we  of  particular  tpeete*  : 
erty,  lOorJto,  macnineiy,  or  other  it  i 
mentalitiea. 
See  Railroads.  »  113.  114.  260;  297,  I 
355-396,  439-446.  459-484 ;  Street  E  i 
1^81-118;  Telegraphs  and  Telephon 

Automobiles,   see  Municipal   Corpora  i 
705,  706. 

Carrier's  premises,  see  Carriers,  8  286. 
Conveyances  and  other  means  for  tn  ' 

tion  of  passengers,  see  Carriers,  8S  ' 
Railroad  lands  and  structures,  see  £  [ 

H  113,  114. 
Streets  and  highways,  see  Municipal  . 

tions,  88  755-816. 
Tools,  machinery,  appliances,  and  pi  i 

work,  see  Master  and  Servant,  9S  I 
Use  of  street  by  traveler,  lee  Manld , 

porations,  88  706. 

Injuriea  to  particular  tpecie*  of  pro\ 
Animals  in  operation  of  railroads,  t  \ 

roads,  88  439-446. 
Goods  shipped,  see  Carriers,  8  1^- 

I.  ACTS  OR  OMISSIONS  COKW.  '. 
INO  MEOUaENOE. 

(A)  Personal  Condvet  Ik  Oeae  i 

8  2,  If  one  places  a  car  so  near  a  tr : 
which  cars  are  being  rightfully  opei  i 
another  as  to  injure  the  other  or  bis 
while  in  the  discbarge  of  his  duty  to 
ter  in  operating  cars  over  the  track,  i 
son  so  placing  the  car  will  be  liable 
injury  proximately  caused  by  his  nr , 
—Southern  Ry.  Co.  v.  Arnold  (Ala.)  2 

8  2.  "Actionable  negligence"  defined.- 
ern  Ry.  Co.  v.  Smith  (Ala.)  390. 

I  11.  Where  a  complaint  for  killioi 
tiffs*  decedent  was  bayed  on  an  allegf 
willful  injury,  an  instruction  authorizii 
covery  for  ordinary  negligence  held 
Southern  Ry.  (3o.  in  Mississippi  v.  Fret 
442. 

(B)  Danyerons     Snbstances,  Ha«: 
and  Other  InstrnmcBtalltiei 

Electricity,  see  Electricity,  |8  16,  19. 

(O)  Condition  and  Vae  of  Land,  Bn: 
and  Otker  Btrnctarea. 

Carrier's  premises,  see  Carriers,  |  2SC. 
Master's  riability  for  acts  or  omissions 

pendent  contractor  in  general,  see  Ma 

Servant,  S  310. 
Streets  and  highways,  see  Municipal  < 

tions,  81  755-816. 
Tools,  machinery,  appliances,  and  pli 

woriE.  see  Master,  and  Servant,  88  10 

S  47.  An  owner  held  liable  in  dam 
those  lawfnlly  on  his  premises  for  ai: 
occasioned  by  spring  guns  or  pitfalls  ii 
ally  or  negligently  suffered  to  exist 
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giving  warning  therecA—Bchenflnnann  7.  Scfaaif- 
enberg  <Aia.)  335. 

n.  FBOZIXATS  OAUSB  OF  IKJUBT. 

Injuries  to  pasaengers,  see  Carriers,  S  305. 
Loss  or  or  injury  to  goods  shipped,  see  Carriers, 
9  123. 

HI.  CONTRIBnTOBT  NEOIilOElTOE. 

Contributory  negligence  of  servant  injured,  see 

Master  and  tkrvant,  S  289. 
Of  owners  of  pnmerty  damaged  by  fire  caused 

by  operation  of  railroad,  see  Bailroads,  fil 

4o9,  460.  ' 
Of  passengers,  see  Carriers,  SS  323-347. 
Of  person  injured  by  automobile  on  tbe  street, 

see  Municipai  Corporations,  i  706. 
Of  person  injured  by  defects  or  obstructions  in 

street,  see  Municipai  Corporations,  |  8(6. 
Of  person  injured  by  operation  ot  nuroad,  see 

Bailroads,  §|  381,  3^ 
Of  person  injured  on  or  near  street  railroad 

tracks,  see  Street  Kailroads,  |  S9. 
Of  servants,  see  Master  and  Servant  U  243, 

274. 

(A)  PeraoMS  Injored  In  Geaeml. 

S  80,  7he  defense  of  contributory  negligence 
may  be  set  up  by  a  plea  in  all  cases  where 
simple  negligence  is  counted  on  in  the  com- 
^aiuL— Louisville  &  N.  B.  Co.  v.  Smith  (Ala.) 

S  83.  The  doctrine  of  snbseqnent  negligence 
or  last  clear  chance  is  recognized  in  Alabama.— 
Stanford  t.  St.  Louis  &  S.  F.  R.  C!o.  (AJa.) 
110. 

CB)  OMMren  ud  Otkcrs  Uader  DIsKbllltr* 

S  85.  A  child  six  years  of  age  killed  by  a 
street  car  held  not  chargeable  with  contribu- 
tory negligence.— Pascagoula  St.  By.  &  Power 
Go.  r.  Brondnm  (MiasJ  97. 

IV.  AOTIOKB. 

Damages,  inadequate  and  excessive,  see  Dam- 
ages, S  130. 

(A)  Rlcht  of  Action,  Partlea,  Prcltmlnarr 
Proeecdtnsa,  and  Pl«adlnss. 

fl  117.  A  plea  of  contributory  negligence 
mast  allege  the  facta  constituting  the  negli- 
gence.— New  ConnelisviUe  Coal  ft  Ci^  Co.  T. 
Kilgoie  (Ala.)  205. 

(B)  BTldcaee. 

Acts  and  statements  accompanying  or  connected 
with  traniinction  as  oouKtituting  part  ot  res 
gestffi,  see  Evidence,  |§  121,  ]27. 

In  actions  for  injuries  to  servants,  see  Master 
and  Servant,  {  270. 

(C)  Trial,  JndKBient,  and  Review. 

f  136.  In  an  action  for  injuries  caused  by 
falling  into  an  unguarded  bole,  the  question  of 
defendant's  liability  held  for  the  jury.— Republic 
Iron  &  Steel  Co.  v.  White  (Ala.)  141. 

S  139.  An  instruction  in  an  action  for  in- 

Juries  caused  by  failiog  into  an  unguarded  hole 
el4  properly  refused  as  misleading.- Republic 
Iron  &  Steel  Co.  v.  White  (Ala.)  141. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  I^otcs;  Bonds. 
Bills  of  lading,  see  Carriers,  S  &S. 

NEGROES. 

Abridgment  of  privileges  or  Immunities  of,  tee 
Constitutiooal  Law,  {  206. 

Discrimination  against  as  denial  of  equal  pro- 
tection of  laws,  see  Ooustitutional  Law,  U 

220,221. 


NEWLY  DISCOVERED  EVIDENCL 

Ground  for  new  trial,  see  Criminal  Lav.  tt 

938,  939;  New  Trial,  %  104.  '  " 

NEWSPAPERS. 

Publication  of  libelous  articles,  see  Libel  and 

Slander. 

Publication  of  nodce  of  intention  to  apply  for 
euactmeut  of  special  or  local  law,  see  Statutes, 
S  SJpS. 

NEW  TRIAL 

In  particvlar  acttona  or  proceedings. 
Criminal  prosecutions,  see  Criminal  Law.  H 
912^-958. 

RevietB  of  proceedtnga. 

Rerlew  of  discretionary  rulings  on  motion,  see 
Criminal  Law,  i  1156. 

Review  of  questions  of  fact  00  motion,  see  Ap- 
peal and  Sa-ror,  {  1015. 

Scope  and  extent  of  review  <hi  appeal  from  de- 
cision on  motion,  see  Appeal  and  Error,  {  867. 

I.  VATtnOE  AND  SCOPE  OF  BISKEDT. 

i  2.  New  trials  may  be  granted  in  distress 
proceedings.— Owens  v.  Wilson  (FlaJ  074. 

H.  QRODMDS. 

(D)  Dls«naliaea«lon  or  Hlacondnet  •£  or 
ASeetlMv  Jury. 

S  52.  Facts  held  not  to  show  a  quotient  ver- 
dict—Western Union  Telegranh  Co.  v.  UiU 
(Ala.)  248. 

(P)  Terdl«t  or  rindlnn 
or  Hvldea 

S  70.  The  jury's  abuse  of  its  discretion  in 
awarding  punitive  damages  may  be  corrected  by 
granting  a  new  trial.— Cor  v.  Birmingham  Ry- 
Light  &  Power  Co.  (Ala.)  975. 

(G)  Bnrprlsc,  Ao«ldent,   Inadverteaee,  or 
Mlatalce. 

95.  A  railroad  company,  succeeding  to  the 
rights  of  another  railroad  company,  held  guil- 
ty of  negligence  for  failing  to  know  of  a  stat- 
ute conferring  rights  on  its  predecessor,  pre- 
cluding it  from  obtaining  a  rehearing  under 
Code  1907.  S  6372.— Southern  By.  Co.  T.  Cleve- 
:  land  (AlaO  122, 

(H)  Newly  Dlaoorered  BTldeneo. 

i  104.  The  court  will  not  be  placed  in  error 
for  denying  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence  which  was  merely  cumu- 
lative.—Southern  Hardware  &  Sapply  Goi.  ¥. 
Block  Bros.  (Ala.)  1036.  *^ 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NONSUIT. 

Involuntary  nonsuit'  before  trial,  see  Dismissal 

and  XooBuit,  S  56. 
Voluntary  nonsuit,  see  Dismissal  and  Nonsuit. 

H  26.2& 

NONSUPPORT. 

Criminal  responsibility  for  failure  to  support 
wife,  see  Husband  and  Wife^  i|  30&-313. 

NOTARIES. 

S  S.  Act  No.  101,  p.  161,  of  1870,  fixing  the 
fees  of  a  notary  public,  held  not  tepealed  by  Act 
No.  203.  p.  435,  of  1898.  and  a  chance  by  a 
notary  of  a  "round  mm"  for  taking  an  inveotory 
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in  a  succession  Is  contrary  to  the  fee  bill.— Sac- 
cession  of  Hoi^an  (La.)  703. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

Judicial  notice^  lee  Erldenee,  ||  14, 32. 

A»  affentina  partieuJar  atatwet  of  penontt 
See  Partnership,  {  289. 

Creditors,  see  Fraudulent  Conveyances,  {|  153- 
109. 

Insurance  companies,  see  Insurance,  95,  229. 
Purchasers  at  execution  sales,  see  Execution, 

8  2:72. 

Purchasers  of  bills  or  notes,  see  Bills  and  Notes, 

9  332. 

Furoh&sers  of  land,  see  Veudor  and  Purchaser, 
H  227,  232. 

At  affecting  particular  right*,  dutica,  ond  lUthUi- 

Uability  of  insurer  as  affected  by  notice  to 
aifent,  see  Insurance,  §  U5. 

Itinbility  of  seller  for  breach  of  warranty  as  de- 
pending on  notice  of  defects,  see  Sales,  {  28o. 

Liability  on  oi  note,  see  Bills  and  Notes,  f 
332. 

Loss  of  or  injury  to  goods  shipped,  see  Car- 
riers, f  159. 

Bights  and  liabilities  of  bona  fide  purchasers  of 
real  property,  see  Vendor  and  Purchaser,  §g 

227.  m 

Bights,  powers,  and  liabilities  after  dissolution 

of  partnership  as  affected  by  notice  of  dlssoln- 

tion,  see  Partnership,  S  2S9. 
To  produce  primary  evidence  as  preliminary  to 

admission  of  secondary  evidence,  lee  Evidence, 

S  185. 

Of  particular  foot*,  act$.  or  proeeedntgt  not 
htiieUih 

OancellatioD  of  insurance  policy,  see  Insur- 
ance, I  229. 

Defects  in  goods  sold  nnder  warranty,  see  Sales, 
S  285. 

Defects  in  title  of  vendor  of  land,  see  Vendor 

and  Purchaser,  8S  227,  232. 
Defenses  to  bill  or  note,  see  Bills  and  Notes,  ( 

332. 

Dlt^solutiOD  of  partnership,  see  Partnership,  | 

280. 

Fraud  as  to  creditors,  notice  to  grantee  in  con- 
veyance, see  Fraudulent  Conveyances,  S§  158- 
169. 

Intention  to  apply  for  enactment  of  statutes, 

see  Statutes,  §  8^4. 
IProposed  public  improTement  or  preliminnry 
resolution  on  application  therefor,  see  Mu- 
nicipal Corporations,  §  2t>4. 

0/  particular  judicial  proceedingi, 
Appeal,  see  Appeal  and  Error,  |  405. 
Filing  of  stenographer's  notes,  see  Appeal  and 

Error,  9  565. 
'Seizure  in  garnishment  proceeding,  see  Gar- 
nishment, 8  93. 

NUISANCE. 

Z.    FKIVATE  mnSAKOEB. 

<A3  Hmtmn  of  Ka]arr,  and  Liability  There- 
for. 

i  3.  The  acts  of  defendants,  causing  rock  to 
fall  into  a  stream  where  plaintiffs  were  to  erect 

pier,  held  not  a  nuisance.— McCalla  v.  Louis- 
ville &  N.  R.  Co.  (Ala.)  971. 

$  4.  No  action  can  be  maintained  for  a  pri- 
vate nuisance,  except  as  It  affects  the  comforta- 


ble enjoymmt  <rf  private  property.— McCalla  t. 
Louisville  &  N.  R.  Co.  (Ala.)  971. 

n.  PUBIJO  HVXSAMOE8. 

Obstmction  or  encroachment  on  highway,  see 

Highways,  8  158. 
Obstruction  or  encroachment  on  street,  see  Mn- 

nicipal  Corporations,  88  697,  698. 
Offenses  constitnthig  niusances,  see  Disorderly 

House. 

<B)  aishte  mod  Remedlea  of  Prirate  Per- 
•ona. 

8  72.  Any  person  suffering  damages  by  a 
public  nuisance  may  maintain  an  action  to 
abate  or  enjoin  the  same.— Tedescki  v.  Burger 
(Ala.)  150. 

8  76.  In  an  acti<Hi  to  enjoin  two  defendants 
from  maintaining  a  nuisance,  where  plaintiff 
failed  to  prove  the  allegations  of  knowledge 
of  one  of  the  defendants,  or  his  consent  to  the 
use  of  the  house  for  the  purposes  alleged,  the 
variance  was  fatal.— Tedescki  v.  Burger  (Ala.) 
150. 

8  76.  In  an  action  to  enjoin  the  maintenance 
of  a  disorderly  house,  evidence  held  lusuffident 
to  establish  knowledge  of  one  defendant  and 
concurrence  in  the  use  to  which  the  house  was 
devoted.— Tedescki  v.  Burger  (Ala.)  15a 

8,  75.  That  complainant  maintained  a  similar 
nuisance  will  not  prevent  the  maintenance  of 
an  action  to  enjoin  a  public  nuisance.- Tedescki 
v.  Burger  (Ala.)  150. 

(C>  Abatement  and  Injunction. 

Obstmction  of  hi^way,  see  Highways,  8  158. 
Obstmction  of  street,  see  Municipal  C\>rporap 
tiona,  {  687. 

NUNC  PRO  TUNC. 

Entry  of  file  mark  on  information^  see  Indict- 
ment and  Information,  §  43. 

Entry  of  judgment  in  criminal  prosecution,  see 
Criminal  Law,  8  996. 


OATH. 


See  AffldBTits. 


OBJECTIONS. 

In  Judicial  proceedingt. 
Necessity  and  sufficiency  for  purpose  of  review 
in  civil  actions,  see  Appeal  and  E^ror,  §8 
189-242. 

Necessity  and  sufficiency  for  purpose  of  review 
in  criminal  prosecutions,  see  Criminal  Law,  S3 
1028-1037. 

To  evidence  at  trial,  see  Criminal  Law,  §|^3- 

U06;  Trial,  {|  75-85. 
To  indictment  or  Inforidation,  see  Indictment' 

and  Information,  8  I'lO. 
To  instructions,  see  Criminal  Law,  §  814. 
To  judge,  see  Judges,  8  51. 
To  jurors,  see  Jury,  88  90-116. 
To  pleadings,  see  Pleading.  85  406,  430. 
To  relief  by  injunction.  See  Iiijunctlon,  §  23.  " 
Waiver  of  grounds  of  abatement,  see  Abatement 

and  Revival,  8  84. 

OBSTRUCTING  JUSTICE. 

Indictment  in  language  of  statnte,  see  Indict- 
ment and  Information,  8  110. 

OBSTRUCTIONS. 

Of  highways,  see  Highways,  8  158. 
Of  receivers,  certiorari  to  review  proceedings 
against  persons  liable,  see  Oertiorari,  8  29. 
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Of  streets,  pee  Municipal  Corporations,  U  6d7, 
698.  755-816. 

Of  waters,  see  Waters  and  Water  Courses,  i  51. 

B«view  of  proceedtugs  for  obstruction  of  receiv- 
er, see  Prohibition,  %  11. 

OCCUPATION. 

Subjects  and  titles  of  acts  relating  to  occupa- 
tions and  employments,  see  Statutes,  |  114. 

OFFENSES. 

See  Criminal  Law. 

OFFER. 

Of  proof,  see  Criminal  Law,  8  670;  Trial,  S  46. 

OFFICE  JUDGMENT. 

See  Judgment.  H  108-l3a 

OFFICERS. 

Bribery,  see  Bribery. 

Liability  of  municipal  corporation  for  torta  of 

otScers,  see  Municipal  Corporations,  8  747. 
Mandamus  to  public  officers  in  general,  see 

Mandamus,  H  7B.  76. 
Quo  warranto  to  determine  rights  in  respect  to 

exercise  of  public  office,  aee  Quo  Warranto, 

S  11- 

BvgnlRtion  and  conduct  of  elections  in  general, 

see  Klections. 
Suiiervision  of  carriers  by  public  officers,  see 

Carriers,  §  10. 

Particular  claaxea  of  offlcera. 

Bee  Clerlis  pf  Courts;  District  and  I'roapcuting 
Attorneys;  Judges;  Justices  of  the  Peace; 
Notaries;  Beceivers;  Sheriffs  and  Constables. 

Assignees  or  trustees  for  benefit  of  creditors,  see 
Assignments  for  Benefit  of  Creditors,  f  268. 

Assignees  or  trustees,  in  insolvency,  see  Insol- 
vency,  I  73. 

Attorneys,  see  Attorney  and  Client. 

Bank  officers,  see  Bangs  and  Banking,  SS  109, 
116. 

Corporate  officers  Id  general,  aee  Cbrporatious, 

§8  310,  ^20. 
County  board,  see  Counties,  {  51. 
County  officern.  see  Counties,  gS  (J5-0S. 
Municipnl  olliccrs,  see  Municipal  Corporations, 

U  97,  126-164,  18.1. 
Poor-law  (ilticera,  see  Paupers,  8  6. 
School  officers,  see  Schools  and  achool  Districts, 

»  5:!. 

Trustees,  see  Trusts. 

Triuxtees  in  bankruptcy,  see  Bankruptt?,  || 

149-191. 

I.  AFFOZNTMENT.  QUALIFICATION, 
AND  TENURE. 

Of  county  officers  in  general,  see  Counties,  g  65. 
Of  justices  of  the  peace,  see  Justices  of  the 
Peace,  g  C 

Of  municipnl  officers,  see  Municipal  Corpora- 

tiouK.  U  IS.'),  159. 
Itceulatiun  and  conduct  of  elections  In  general, 

see  Elections. 

(A)  OOeeM,  and  Poirer  to  Appoint  to  «nd 
Remove  from  Oflice. 

i  1.   "Office"  defined.— Michael  v.  State  (Ala.) 

929. 

§  1.  "PublicoSicer"deSned.— Michael  T.  State 
(Ala.)  029. 

(F)  Term  of  Ofllc«,  Vscnncica,  •nd,Hold- 

toK  Ov«r. 

I  54.  The  holding  over  period  of  an  office  does 
not  have  the  effect  of  extending  the  term  sue- 

ci'eding.— State  ex  rel.  Wilkinson  v.  Ilingle  (La.) 
61(1. 


Mandamus  to  compel  remoral  frwn  or  reinstate- 
ment to  office,  see  Mandamus,  |  76. 

I  66.  Public  officer  held  guilty  of  mal conduct 

in  office.— E:tzler  v.  Brown  (Fla.)  4ia 

fi  66.  Malcondnct  in  office  field  to  include 
such  acts  as  are  a  breach  of  the  good  falib  and 
right  action  tacitly  required  of  all  officers.— 
Etzler  T.  Brown  (Fla.)  416. 

n.  TITLE  TO  AND  FOUHBSSION  OF 
OFFICE. 

S  80.  A  parish  treasurer,  who  is  an  officer  of 

the  police  jury,  is  precluded  from  tjuestionin; 
in  a  collateral  attack  the  qualification  of  thp 
members  of  such  jory.— State  ex  rel.  Wilkinson 
r.  Hingle  (La.)  6i& 

HL  BIOHTg,  FO.WEBa,  DUTIES,  AND 
LIABIUTIEB. 

Compensation  of  county  officers  In  general,  wee 
Counties,  $  74. 

Compensation  of  mnnlcipal  officers,  see  Munic- 
ipal Corporations,  i  164. 

Of  clerks  of  courts,  see  Clerks  of  Oourts,  S  72. 

Of  county  boards,  see  Counties,  i  51. 

Of  county  officers  in  general,  see  Counties,  (  !•?, 

Of  sheriffs  or  constables,  see  Sheriffs  and  Cun- 
itables,  }  88. 

IT.  LIABILITIES  ON  OFFICIAL 
BONDS. 

Bonds  of  county  officers,  see  Oonntles,  |  96. 
Bonds  of  sheriff  and  constables,  see  Sboiffs  and 
Constables,  S|  157,  171. 

OFFSET. 

See  8et-0fF  and  Counterclaim. 

OPEN  ACCOUNTS. 

See  Account,  Action  on. 

OPEN  AND  CLOSE. 

Bight  to  open  and  clMe  in  dril  actions  in  geit 
eral,  see  Trial,  |  20. 

OPINION  EVIDENCE. 

See  Criminal  Law,  H  448-191;  Eridence,  U 
471-539. 

OPINIONS. 

Formation  and  expression  of  opinion  as  to  canK 
as  affecting  competency  of  jurors,  see  Jury, 
I  103. 

ORAL  AGREEMENTS. 

See  Frauds,  Statute  of. 

Specific  performance  of,  see  Specific  Perfwtm- 
ance,  |  43. 

ORAL  STIPULATIONS. 

See  Stipulations,  S 

ORDER  OF  PROOF. 

At  trial,  see  Criminal  Law,  ||  680,  683. 

ORDERS. 

Of  master,  see  Master  and  Servant,  |  243. 

Orderi  for  payment  of  money. 
See  Bills  and  Notes. 
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Orders  of  court. 

DlBobecUeace  to,  as  contempt  of  courts  lee  Con- 
tempt. (  20. 

Heview  of  Bppe^able  orden,  ten  Appeal  and 
Bnori  OHnl^  Law,  H  101»-im 

ORDINANCES. 

Mnnidpal  ordfaiance^  see  Unnieipal  Corpoia- 

tious  u  in,  &»ire42. 

ORGANIC  LAW. 

See  Oonstitutional  Law. 

ORGANIZATION. 

Of  corpora tiooa  Id  general,  see  OorporatioDa, 
I  28: 

ORIGINAL  BILL 

See  Bgiiity,  ||  145-16S. 

OUTSTANDING  TITLE. 

On  termination  of  life  eetat^  see  Ufe  Estates, 

OVERSEERS. 

Of  the  poor,  Bee  Paupers,  |  6. 

OWNERSHIP. 

Of  lands  nader  narigable  waters,  see  Navigable 

Waters,  |  30. 
Of  property  as  affecting  performance  of  contract 

of  sale,  see  Vendor  and  Purchaser,  g  142. 
Of  property,  as  affecting  right  of  attachment, 

see  Attachment,  S  t>3. 
Of  property  as  affecting  right  to  exemption,  see 

Homestead,  §  81. 
Of  property  as  affecting  taxation,  see  Taxation, 

9  79. 

Of  property  as  element  ol  larceny,  see  Larceny, 

S  32. 

Of  property  insured,  promissory  warranties, 
covenants,  or  conditions  snbseqaent,  see  In- 
surance, §  328. 

Of  property  insured,  representations,  warran- 
ties, or  conditions  in  policy  or  application 
therefore,  see  Insurance,  I  282. 

Of  property  subject  to  tax,  designation  of  owner 
in  oBsaisment  rolls,  see  Taxation^  (  415. 

OYER. 

In  pleading^  see  Pleading,  |  S0& 

OYSTERS. 

Effect  Of  partial  invalidity  of  statnte  relating 
to  measurement  of,  see  Statutes,  S  64. 

Statutory  regnlatlons  as  to  measurement  of,  see 
Weights  and  Measures,  {  2. 

PANEU 

Challenge  to  Jury  panel,  see  Jury,  S  116. 
Selection  and  drawing  of  Jury  panel,  see  Jury, 

PARAPHERNAL  PROPERTY. 

See  Husband  and  Wife,  i  274. 

PARENT  AND  CHILD. 

See  Infants. 

Abandonment  of  wife  and  child,  see  Husband 

and  Wife,  g  312. 
Appealability  of  order  for  payment  of  money 
for  support  of  children  as  dependent  on  final- 
ity, see  Criminal  Imvt,  %  1023. 


Competency  of  wife  as  witness  on  question  of 
paternity  in  prosecution  for  abandonment  of 
wife  and  child,  see  Witoesses,  g  01. 

Custody  of  child  on  divorce  of  parents,  see  Di- 
vorce. I  808. 


PARISHES. 


See  Counties. 


PAROL  AGREEMENTS. 

See  Frauds,  Statote  of. 

Specific  performanee  of.  hs  Specific  Perform- 
ance, S  43. 

PAROL  EVIDENCE. 

Id  dvU  actions,  see  Evidence,  ||  40B-4S/(k 

PARTIAL  INVALIDITY. 

Of  statute,  effect,  see  Statutes,  |  64. 

PARTICULARS.  ■ 

Bill  of,  in  dvil  actions  in  general,  see  Plead- 
ing, S  326. 

Bill  of,  in  criminal  prosecutions,  see  Indictment 
and  Information,  1 121. 

PARTIES. 

CBiaraeter,  ground  of  jurisdiction,  see  Removal 

of  Causes,  g  61. 
Competency  as  witnesses,  see  Witnesses,  {  111. 
Death  ground  for  abatement,  see  Abatement  and 

Revival,  g  S2. 
Rights  and  liabilities  as  to  costs,  see  Oo^ts. 
Transfer  of  Interest  ground  for  abatement,  see 

Abatement  and  Revival,  g  45. 

In  ttotiona  hy  or  againtt  particular  clatstt  of 
peraont. 

See  Executors  and  Administrators,  g  438. 

tn  particular  action*  or  prooeedinot. 

See  Mandamus,  §§  151-178. 

For  destruction  Qf  insured  property  In  subroga- 
tion to  rights  of  insured,  see  Insurance,  g  GU6. 

For  injuries  caused  by  negligence  of  servant, 
see  Master  and  Servant,  g  32S. 

On  insurance  policy,  see  Insurance,  g  624. 

To  enforce  ^cific  performance,  see  Specific 
Performance,  g  106. 

To  establish  and  protect  easement,  see  Ease- 
ments, §  61. 

Judgment  and  relief  at  to  parties,  and  partita 
affected  by  judgmentt  or  proceedmga  thereon. 

Persons  concluded  by  judgment  in  general,  see 
Judgment,  gg  6G8,  6S2. 

Review  a»  to  parties,  and  parties  to  proceedingt 
in  appellate  courta. 

Persons  entitled  to  review,  see  Appeal  and  Er- 
ror, g  150. 

To  convepancea,  eontraeta,  or  other  tranaactiona. 
Assignment,  see  Assignments,  g  03. 

I.  PLAINTIFFS. 

(A)  PemiOBa  Who  m«r  or  miut  Sne. 

g  5.  Authority  to  sue  on  behalf  of  another  is 
spQcia],  and  must  be  expressed. — Casanas  v.  Au- 
dubon Hotel  Co.  (La.)  714. 

(B)  Joinder. 

Suit  by  abutting  owners  to  restraip  ohstmotions 
in  streets,  see  Municipnl  Corporations,  §  67], 
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(B)  joiBdev. 

Misjoinder  in  bill  in  equity,  see  Equity,  1 15<X 
Separable  controversies  agaiast  joiot  defendants 
permitting  removal  to  federal  court  by  part 
of  defendants,  aee  Removal  of  Causes,  §  61. 

S  35.  One  cannot  be  made  a  part;  com- 
plainant without  bis  consent,  and  whea  be 
refuses  to  be  made  a  party  complainaut  he 
must  be  made  a  defendant.— Bentley  t.  Barnes 
<AbL)  861. 

m.  HEW  PARTIES  AND  CHAHGE  OF 
PARTIES. 

Dismissal  of  action  as  to  one  or  more  code* 
fendants,  see  Dismissal  and  Nonsuit,  §G  25,  26. 

rr.  DESIGNATION  AND  DESCRIF- 
TION. 

In  verdict,  see  Trial,  {  328. 

V.  DEFECTS,  OBJECTIONS*  AND 
AMENDUENT. 

S  95.  Amendment  of  a  complaint  held  not 
objectionable  as  a  departure.— Birmingham  By.. 
Light  &  Power  Co.  v.  Morris  (Ala.)  108. 

S  95.  A  defect  lo'parties  held  amendable,  and 
must  be  taken  advantage  of  before  verdict. — 
Southern  By.  Co.  v.  iStonewall  Ins.  Co.  (Ala.) 
94a 

PARTITION. 

Creation  of  co-tenancies,  and  riglitB  and  liabil- 
ities of  co-tenants  in  general,  see  Tenancy  in 
Common. 

I.  RT  ACT  OF  PARTIES. 

S  4.  The  language  of  an  act  of  partition  A<Id 
to  show  a  mere  partition  and  not  a  sale.— Peatce 
T.  rord  (La.)  771. 

I  6.  A  parol  partltloD,  followed  by  possession 
taken  and  retained  pursuant  thereto,  is  valid 
and  bind  iug.— Oliver  v.  Wiliiamg  (Ala.)  837. 

I  7.  Act  No.  25,  p.  47,  of  1878,  to  re- 
quire a  sale,  whether  public  or  private,  to  eEEect 
a  partition  of  property  in  which  a  minor  is  in- 
terested, to  be  made  of  the  whole  property,  and 
a  sale  of  a  minor's  interest  alone  is  void. — 
Moore  T.  Gulf  Befining  Co.  (La.)  596. 

n.  ACTIONS  FOR  PARTITION. 

(A)  Riybt  o(  Aetton  and  D*feiiiiea. 

S  19.  The  right  to  sue  for  partition  of  land 
depends  upon  actual  or  constructive  possession 
of  the  land,  and  a  reversioner  cannot  maintain 
the  suit  against  one  holding  an  outstanding  life 
estate  in  »e  entire  property,  and  thus  entitled 
to  the  present  and  entire  use  and  enjoyment  of 
the  land.— Fies  t.  Rosser  (Ala.)  287. 

{  19.  To  compel  a  sale  of  land  for  partition 
under  Code  1907,  §  5231,  held,  that  complain- 
ant must  be  entitled  to  possession  or  the  im- 
mediate use  of  the  proceeds  after  the  sale. — 
Fies  V.  Rosser  (Ala.)  287. 

8  30.  Where  a  surviving  parent  owning  prop- 
erty in  common  with  a  minor  child  desires  a 
particular  part  adjudicated  to  herself,  she  must, 
under  Itev.  Civ.  Code,  art.  343,  have  not  only 
the  interest  of  the  minor  adjudicated,  but  that 
interest  tcwether  with  that  of  the  parent.- Lyons 
V.  Woman's  League  of  New  Orleans  (La.)  18. 

(B)  ProoeedlnK*  and  Relief. 

Multifariousaess  of  bill,  see  Ekiuity,  %  14S> 

I  108.  Under  Code  1896,  §  3176.  proceedings 
leading  to  a  partition  sale  of  lands  of  a  dece- 


dent held  not  subject  to  collateral  attack  in 
ejectment  by  purchasers  at  a  prior  execution 
sale  under  a  judgment  against  the  administra- 
tor.—Taylor  V.  '^ylor  (Ala.)  375. 

8  109.  Title  of  purchaser.  In  partition  com- 
menced by  a  life  tenant  with  power  to  sell, 
determined.— Gramton  t.  Rntledge  (Ala.)  900. 

PARTITION  FENCES. 

See  Fences. 

PARTNERSHIP. 

Bankruptcy  of  partner,  right  of  court  to  moke 
adjudication  as  to  the  firm  for  other  members 
thereof,  see  Bankruptcy,  8  5]. 

Bankruptcy,  title  of  trustee  in  bankruptcy  to 
partnership  property,  see  Bankruptcy,  9  149. 

False  pretenses  defrauding  partnership,  neci-s- 
sity  of  setting  out  names  of  individaal  part- 
ners in  indictment,  see  False  Pretenses,  8  ^ 

Married  Woman  as  partner,  see  Husband  and 
Wife,  I  97. 

I.  THE  BEXATION. 

(B)  Am  to  Third  Penona. 

8  43.  Parties  may  be  stockholders  in  a  cor- 
poration, and  yet  so  deal  with  others  as  to  be 
liable  as  partners.— Virginia-Carolina  Chemical 
Co,  V.  Fisher  (Fla.)  504. 

nr.  stoBTa  and  eiariuties  as 

TO  THIRD  PERSONS. 

(A)  nepveaeBtatioB  of  Firm  1>t  PartBer. 

Revocation  of  agency  tta  firm,  see  Principal 
and  Agent,  8  84- 

S  146.  Mnnbers  of  a  firm  held  liable  to  a 
bank  paying  a  firm  check  constltntiog  an  over- 
draft, though  it  was  given  for  the  individual 
debt  of  a  partner.— Morris  v.  First  NaL  Bank 

(Ala.)  137. 

8  156.  A  partner  AcJd  estopped  to  deny  au- 
thority of  the  firm's  bookkeeper  to  draw  a  check 
as  against  a  bank  paying  the  check.- Morris 
V.  First  Nat  Bank  (Ala.)  137. 

(C)  Application  of  Aaaets  to  LlablUtfea. 

8  178.  The  assets  of  the  partnership  must 
be  first  applied  to  the  payment  of  the  partner- 
ship creditors,  before  anything  can  be  appli«>d 
to  the  claims  Of  the  individual  partners  or  their 
creditors.- Lacey  v.  Cowan  (Ala.)  281. 

8  186.  The  creditors  of  one  partner  are  not 
entitled  to  exhaust  the  funds  of  the  partner- 
ship for  the  payment  of  their  claims.- Lacey 
V.  Cowan  (Ala.)  281. 

(D)  Aotlona  br  or  Asalast  FlraW  or  P«rt- 

8  213.  Special  ^leas  in  a  suit  on  a  note 
against  defendants  individually  and  as  partners 
held  wholly  insufficient. — Bank  of  Waynesboro  t. 
Healing  Springs  Mercantile  Co.  (Ala.)  SSL 

VH.  DISSOXiUTION*  SETTIiEBCENT, 
AND  ACOOUNTnrO. 

(B)  RIarlits.  Powem,  aad  Liabilities  after 

DlBMOlBtlon. 

I  289.  Fact  that  a  firm  had  been  dissolved 
when  a  check  was  drawn  in  the  firm  name  held 
not  to  render  the  partners  free  from  liability 
to  a  bank  paying  the  check.— Morris  t.  First 
Nat.  Bank  Ule.)  137. 

PART  OWNERS. 

In  general,  see  Tenancy  In  Common. 
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I  mil     1  will  wiiiiinivwba 

Sinfordng  epeclfic  performaoce  of  contracts 

fartiT  pertonned,  see  Specific  Performance, 
43. 

Of  contracts,  rights  and  liabilities  of  parties, 
see  Contracts,  i  Sl9. 

Recorery  on  quantum  memit  for  part  perforin- 
ance  of  services  where  contract  is  rescinded 
or  abaadoned,  see  Work  and  Labor,  |  14. 

PASSENGERS. 

8m  Garriei*.  U  246-347. 

PASSION. 

Snddra  passion  or  heat  of  passion  as  element 
of  manslaughter,  see  Homicide,  |  88. 

PASSWAYS. 

8m  Kasements. 

PATERNITY. 

KecessH;  of  proof  of,  in  prosecution  for  aban- 
donment of  vife  and  child,  see  Husband  and 
yfite,  I  812. 

PAUPERS. 

H.  POOB-KAW  DISTRICTS  AND  OF- 
nOEBS. 

i  ft.  That  a  idiyslcian  elected  by  the  county 
board  of  health  to  attend  the  inmates  of  the 
county  poorhoase  and  Jail  has  not  notified  the 
county  road  and  revenue  commlsaioiiers  of  bia 
Bccpptance  of  (he  office  held  no  ground  for  their 
refusal  to  fix  his  salary  under  Code  1007,  f  703, 
snbcl.  "G."— Revenue  and  Road  Com'ra  of  Mo- 
bile County  T.  State  (Ala.)  972. 

PAVING. 

Action  by  taxpayer  to  restrain  ezecntion  of 
contract  for,  see  Municipal  Corporations,  { 
803. 

PAWNBROKERS. 

Subject  and  title  of  statute,  see  Statntes,  Q  114. 

I  6.  Person  acquiring  merchandise  with  a 
Tiew  of  selling  it  for  the  owner  acquires  no 
ri{cbt  to  pawn  the  property  for  his  own  beuefit, 
and  the  owner  may  recover  it  from  the  pledgee. 
—William  Frants  &  Co.  J.  S.  Winehili  & 
Co.  (La.)  600. 

PAYMENT. 

See  Tender. 

Admission  of  imputation  of  payment  by  fail- 
are  to  deny,  see  Pleading,  S  1!^. 

For  stolen  property  as  a  defense  in  prosecution 
for  larceny,  see  Larceny,  S  26. 

Of  particular  clattet  of  olHgatioiu  or  tiahilitie*. 
See  Bills  and  Notes.  |  611. 
(nalms  against  estate  of  decedent,  see  Execu- 
tors and  Administrators,  §  272. 
Debt  lecnred  by  mortgage,  see  Mortgages,  |  29& 
InsD^nee  premiums  or  dues,  see  Insaraoce,  i 

Mortgages,'  see  Mortgages.  H  298,  311. 
Taxes,  see  Taxation,!  S35. 

I.  BBQ17ZHTE8  AND  81TFFZ0IEK0T. 

I  33.  A  writing  hdd  not  to  amount  to  a  re- 
ceipt in  full.— Dewees  v.  Bostick  Lumber  & 
Alfg.  Co.  (Miss.)  865. 


ANS  REVIEW. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
receipt^  see  Evidence,  |  408. 

PEACE. 

Breach  of  public  peace,  see  Breach  of  the  Peace. 

PECUNIARY  LOSS. 

Element  of  damages  In  genemL  see  Damages, 

S  40, 

PENALTIES. 

Amount  of  penalty  of  bond  or  dndertaktng  on 
appeal  or  writ  of  error,  see  Appeal  and  Ei^ 

ror.  S  465. 

Ancillaiy  Jurisdictioa  of  equity  to  enforce,  see 

Equity,  i  80. 
Construction  and  operation  of  penal  statutes  in 

general,  see  Statutes,  S  241. 
For  ueKligence  or  misconduct  of  clerk  of  court, 

see  Clerks  of  Courts,  fi  72. 

n.  AOTXOMS  AHD  OTHER  PROOEED- 
XHOa. 

Nature  of  action,  whether  in  contract  or  tort, 
see  Action,  I  27. 

S  40.  In  an  'action  for  the  statutory  penalty 
for  destruction  of  fruit  trees,  one  of  defendants 
could  not  complain  that  after  the  discontinu- 
ance as  to  bis  codefendant  the  latter  was  rein- 
stated as  a  party  defendant  and  a  judgment 
rendered  against  tier,  which  was  sutnequently 
vacated.— Wjrigbt  t.  Sample  (Ala.)  208. 

PENITENTIARIES. 

See  Convicts. 

PEREMPTORY  INSTRUCTIONS. 

See  Criminal  Law,  1  758. 

PERFORMANCE. 

Fart  performance  of  contracts  authorizing  en- 
forcement of  specific  performance,  see  Specific 
Performance,  f  43. 

Of  particular  clattea  of  dutiet  or  ohUgationa, 
Conditions  of  bonds  or  undertakings  in  judicial 

proceedings,  see  Injuoction,  8  235. 
Contract  in  general,  see  Contracts,  SS  2^-322. 
Contract  for  transportation  of  passengers,  see 

Carriers.  §S  275,  277. 
Contract  of  sale,  see  Sales,  8§  163,  170;  Vendor 

and  Purchaser,  $  142. 
Contract  with  municipal  corporation,  see  Ma- 

nicipal  Corporations,  K  35C-3G3. 
Services  by  broter,  see  Brokers.  §8  54-57. 

PERPETUATION  OF  TESTIMONY. 

See  Depositions, 

PERSONAL  INJURIES. 

Imposition  of  liability  for,  as  denial  of  equal 

frotection  of  laws,  see  Constitutional  Law, 
245. 

Imposition  of  Ilabnity  for,  as  deprivation  of 
property  without  due  process  of  law,  see  Con- 
stitutional Law,  8  301. 

Release  of  claim  for,  validity,  see  Release,  { 17. 

Particular  causes  or  means  of  injury. 
See  Assault  and  Battery;  Electricity,  SS  10,  19. 
Acts  or  omissions  of  carrier,  see  Carriers,  fit 
280-321. 

Acts  or  omissions  of  municipality  in  general, 
see  Municipal  Corporations.  H  742-81a 


For  esses  In  Dee.  XMg.  ft  Amer.  Digs.  1H7  to  data 


*  Indexes  see  same  topic  ft  section  (1)  KUHBER 


I>ef«cti  or  obfltnictlons  in  streets,  see  Manicipal 

Corporations,  H  755-816. 

Negligence  in  general,  see  Negligence. 

Negligence  in  uae  of  street,  see  Municipal  Cor- 
porations, H  705,  703. 

Operation  of  railroads,  see  Ballioada,  H  2G0, 
297,  310-351.  355-306. 

Operation  of  street  railroada,  see  Street  Batl- 
roadB,  §§  81-118. 

Particular  clasaet  of  persont  injured. 
Employes,  see  ^taster  and  Servant,  ||  85-205. 
Passengers,  see  Carriers.  U  280-821.  823-347. 
Travelers  on  streets,  see  ManicipiU  Corpora- 
Uons,  {{  755-816. 

RemedioB. 

See  Damages. 

Duty  of  person  injazed  to  reduce  damages,  see 
Damages,  §  62. 

Evidence  admissible  as  part  of  res  gestoe,  see 
Evidence,  SS  121.  127. 

Opinion  evidence  aa  to  cause  and  effect,  see  Evi- 
dence, fl  52Sl 

PERSONAL  PROPERTY. 

Gift,  see  Gifts. 

Life  estates  In  personal  property,  see  lAta  Es- 
tates, i  21. 

Mortgage,  see  Chattel  Mortgages. 

Offenses  Involving  or  affecting,  see  False  Pre- 
tenses. 

Pledge,  see  Pledges. 

Protection  of  future  rights  in  equity,  see  Equity, 

Remedies  involving  or  affecting,  see  Detinae. 

Sales,  see  Sales. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutors and  Administrators,  SS  343-402, 

Taxation  of,  see  Taxation. 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

PERSONAL  REPRESENTATIVES. 

See  Ekecutora  and  AdmlniBtratorB. 

PERSONS. 

CoDstltntlonBl  guaranty  of  personal,  dvil,  and 
^litical  riglitB,  see  Constitutional  Law,  M  83, 

Offenses  against  ttie  person,  see  Homicide; 
Rape ;  Seduction,  |  4U. 

PETITION. 

See  Pleading. 

For  allowance  of  appeal  or  writ  Of  error,  see 

Appral  and  Error,  f  361. 
For  public  imnrnvemeDts,  see  Municipal  Cor- 
porations, {  2i)2. 

PETIT  JURY. 

See  Juiy. 

PETITORY  ACTION. 

See  Real  Actions,  |  8. 

PHYSICIANS  AND  SURGEONS. 

Admissibility  of  documentai^  evidence  in  action 
tor  compensation,  see  Evidence,  §  S-jo. 

Expert  testimony,  see  Criminal  Law,  I  470; 
Evidence,  §  528. 

Siitlic'teucy  of  evidence  in  action  against  admin- 
istrator for  medical  services  to  intestate,  see 
Executors  and  Administrators,  |  221. 

PITFALLS. 

Liability  for  injuries  caused  by  oegiigeace  in 
maintaining,  see  Negligence.  J|  47. 


PLACE. 

For  work,  duties  and  liabilities  of  master  aa  to 
servants,  see  Master  and  Servant,  ||  lOl-llS. 

Of  offense,  allegations  in  affidavit  charging  use 
of  profane  language,  see  Blasphemy,  {  3. 

Of  offense,  allej^ations  in  indictment  or  infonna- 
tion,  see  ladictment  and  Information.  |  Old. 

Of  trial,  see  Criminal  Law,  {{  134,  135. 

PLATS. 

Dedication  of  property  to  public  oae,  see  Dedi- 
cation, i  10. 

PLEA. 

In  cMl  actions,  see  Pleading,  K  85-143,  ^ 
In  criminal  proBecutions,  see  Criminal  t^w,  if 
261-202. 

PLEADING. 

Applicability  of  instructioni  to  pleadings  and  Is- 
sues, see  Trial,  i  251. 

Conformity  of  judgment  to  pleadings,  see  Jndg- 
ment,  §  251. 

Failure  to  plead  ground  for  Judgment  by  default, 
see  Judgment,  1  108. 

Indictment  or  criminal  information  or  com- 
plaint.  see  Indictment  and  Information. 

Practice  in  eQuity,  see  Equity,  {t  145-3ia 

AUegationa  aa  to  partieutar  factt,  acts,  or  fniM- 
aetion$. 

See  Release,  {  52. 

Contributory  negligence  of  person  injured  by 

negligence  of  telegraph  company,  see  Tele 

graphs  and  Telephones,  8  20. 
Damages,  see  Damages,  S  102. 
Delay  in  transportation  or  delivery  of  goods,  see 

CarrieiB,  I  IDS. 
Existence  of  partnership,  see  Partnership.  1  213. 
Fraud  in  conveyances,  see  Fraudulent  Conviy- 

ances,  S  2G3. 
Judgment  as  estoppel  or  defense,  see  Judgment. 

!  04& 

Jurisdictional  facts,  sea  Removal  of  Caaaes,  | 

61. 

Negligence  of  fellow  servant,  see  Master  and 
Servant.  S  2^. 

Negligence  of  master  causing  injuriea  to  serv- 
ant, see  Master  and  Sen'ant,  S  2r<& 

/»  oefioiM       or  agaia»t  particular  daurt  of 
pcraoHt. 

See  Brokers,  1  82;  Carriers,  8$  275.  314:  Cor- 
porations, J  672 ;  Infantn.  SS  03,  04 ;  Masi-r 
and  Servant.  M  2.'>li-205;  .Municipal  Corp»»- 
rations.  fi§  70tl,  816;  Partnership,  f  213; 
Railroads,  H  344,  304,  430,  47S;  Street  Rail- 
roads, H  110,  111. 

Foreign  corporations,  see  Corporations,  S  CT2. 

Insurance  companies,  aee  Insurance,  Si  62!>- 
815. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  |  Uo. 

In  pariiaular  actionM  or  procerdin'jt. 

See  Assumprit,  Action  of,  g  10;  Kjectment,  fl 
84,  85;  Quieting  Title,  S$  35,  42;  Torts,  f 
26;  Trespass,  |  40;  Trover  and  Coareisimi, 
§  34 ;  Work  and  Labor,  {  24. 

For  accounting,  see  Account,  $  17. 

For  breach  of  contract  in  general,  see  Con- 
tracta.  %  346. 

For  breach  of  contract  for  carriage  of  passen- 
ger, see  Carriers,  %  275. 

For  compensation  of  broker,  see  Brokent.  S  S2. 

For  delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  {  103. 

For  divorce,  see  Divorce,  H  90,  01. 

For  fraud,  eee  Fraud.  §  40. 

For  injuries  at  railroad  crossings,  see  Rail- 
roads, 8  344. 

For  injuries  caUsed  by  automobile  In  street,  see 
Municipal  Corporations,  I  700. 
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For  injuries  oauied  by  neglIc«ncB  of  telegraph 
companr,  see  TeleKrapbs  and  Telephones,  i 

For  Injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  {  816. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Railroads,  |  473. 

For  injuries  from  negligence,  see  Negligence,  i 
117. 

For  injuries  from  negligence  or  defaalt  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  S  65. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Bailroads.  {  439. 

For  injuries  to  passengers,  see  Carriers,  I  314. 

For  injnries  to  persons  mi  or  near  railroad 
tracks,  see  Railroads,  S  304. 

For  injuries  to  persons  on  or  near  street  rail- 
road trades,  see  Street  Railroads.  H  110.  111. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. »  256-205. 

For  libel  or  slander,  see  Ubel  and  Slander,  S 
8&. 

F^^rice  or  valne  of  goods  sold,  aee  Sales,  t 

On  bills  or  notes,  see  Bills  and  Notes,  S§  475, 
4S4. 

On  bonds  in  general,  see  Bonds.  S  124, 
On  Insurance  policies,  see  Insurance,  H  629- 
043,  815. 

PIpss  in  criminal  prosecutions,  see  Criminal 
I.aw,  SS  261-292. 

Preliminary  complaint  in  criminal  prosecutions, 
see  Criminal  Law,  8  211. 

To  enforce  specific  performance,  see  Specific 
Performance,  i  114. 

To  establish  and  protect  easement,  see  Ease- 
ments, {  61. 

To  reform  written  Instrument,  see  Reformation 
of  Instmments,  |  31!. 

To  remove  obstruction  on  highway,  see  High- 
ways, 8  15S. 

To  set  aside  transfer  in  fraud  of  creditors  or 
■nlMBequent  pnrcbasers,  see  Fraudulent  Cou- 
Teyances,  |  263. 

Review  of  deoiMiont  and  pleadiiv  <a  appellate 
courts. 

PresnmptioDs  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  SS  916.  917. 
Record  for  purpose  of  review,  see  Appeal  and 

Error,  8  SIS. 
Review  of  decisions  as  dependent  on  prejudicial 

nature  of  error,  see  Appeal  and  Krror,  8S 

1039-1041. 

Review  of  decifiions  as  dependent  on  presenta- 
tion of  question  in  lower  conrt,  see  Appeal 
and  Error.  S§  192-104. 

Review  of  decisions  as  dependent  on  presenta- 
tion of  Question  in  record,  see  Appeal  and  Er- 
ror." 8  681. 

Review  of  decisions  as  dependent  on  taking  of 
exception  in  lower  court,  see  Appeal  and  Er- 
ror, 8  2.-4. 

Time  for  taking  procppdings  for  review,  see  Ap- 
peal and  Eri-or,  S  330. 

Z.  FORM  AND  AX.I,EOATION8  IN 
OENEBAI^ 

8  8.  A  general  averment  of  negligence  Is  suf- ' 
flci  en t— Louisville'  &  N.  H.  Co.  v.  Wilson  (Ala.) 

1.SS.  ; 

i  8.   Where  farts  stated  in  a  complaint  for ! 
negligence  are  sufficient  out  of  nhich  to  raise  | 
a  duty,  a  very  general  averment  of  negligence 
U  enough.— Southern  Ry.  Co.  v.  Arnold  (Ala.) 
293. 

I  8.  A  bill  by  a  remainderman  of  personal 
property  to  reqoire  the  life  tenant  thereof  to 
account  held  insufficient  for  failing  to  state  the 
facts  justifying  the  conclusion  that  the  life 
tenant  will  convert  all  of  the  property.— Under- 
wood V.  Underwood  (Ala.)  30,1. 


8  8.  A  charge  of  fraud  in  a  pleadrng,  with- 
out a  statement  of  facts.  Is  bnt  a  statement 
of  a  conclusion,  and  insufficient  on  demurrer.- 
Davis  v.  Simpson  Coal  Co.  (Ala.)  368. 

8  8.  General  averments  of  negligence,  prac- 
tically conclusions,  held  sufficient  in  complaint 
against  a  master  for  injury  to  a  Bervant— 
Huyck  T.  McNemey  (Ala.)  926. 

{8.  In  an  action  on  a  note,  a  plea  hdd 
demurrable  as  stating  a  conclusion  only,— De- 
leon  v.  Walter  (Ala.)  034. 

§  8.  In  a  servant's  action  for  injuries,  a 
plea  held  not  to  set  up  Cscts  showing  contribu- 
tory negligence,— Briggs,  v.  Tennessee  Coal,  Iron 
&  R.  Co.  (Ala.)  1025. 

8  8.  Allegation  that  defendants  were  holders 
in  bad  faith  held  not  an  allegation  of  fact,  but 
a  conclusion  of  law.— State  t.  Hackley,  Hume 
&  Joyce  (La.)  772. 

I  8.  Ultimate  (acts  of  necessity  are  con- 
clusions from  intermediate  and  evidentiary 
facts:  but  legal  conclnsloua  cannot  be  pleaded 
as  ultimate  facts.- State  T.  Hackley,  Hume  A 
Joyce  (La.)  772. 

§  12.  Matter  properly  within  the  knowledge 
of  a  parbr  need  not  be  alleged  in  the  plead- 
ings by  his  adverFary. — Louisville  &  N.  K.  Co. 
v.  Wilson  (Ala.)  ISS. 

8  21.  All^^tions  in  nleadinKS  may  be  con- 
tradictory, and  yet  not  give  rise  to  an  estop- 
pel.—State  ex  rel.  Wilkinson  v.  Uingle  (La.) 
016. 

8  34.  In  the  construction  of  a  pleading  to 
determine  as  to  whether  an  alternative  aver- 
ment renders  it  defective,  the  whole  count  must 
be  considered.- Louisville  A  N.  R.  Co.  v.  Smith 
(Ala.)  241. 

S  34.  The  construction  of  a  pleading  as  to 
equivocal  averment  held  to  be  made  with  ref- 
erPDce  to  the  rule  of  disfavor  to  the  piender. 
—Louisville  &  N.  R.  Co.  v.  Smith  (Ala.)  241. 

9  S4.  A  count  in  a  pleading  must  be  con- 
Ptrued  as  a  whole.— Louisville  &  N.  R.  Co.  v. 

I  Johnson  (Ala.)  300. 

I  {  34.  A  pleading  mnst  be  construed  against 
'  the  pleader. — Batson  t.  Johnson  (Ala.)  348. 

I  8  34.  Rules  of  pleading  are  for  the  attain>- 
I  ment  of  substantial  justice,  and  arc  to  be  con- 
'  ptrued  so  as  to  harmonize  with  it  if  possible. — 
I  Hartford  Fire  Ins.  Co.  v.  Hollia  (Fla.)  9S5. 

I    8  36.  An  admission  that  a  bond  was  approv- 
ed and  filed  is  not  necessarily  an  admlwion  that 
I  it  was  executed      the  alleged  obligors.~Fidel- 
Ity  A  Deposit  Co.  of  Maryland  v.  Aultman 

I  (Fla.)  001. 

I  S  30.  In  an  action  by  a  contractor  for  extra 
'  work,  the  city  held  not  entitled  to  except  to  the 
petition  because  it  failed  to  allege  tlint  the  ex- 
tra work  had  been  ordered  in  writing  as  pro- 
vided by  the  contract. — Shea  v.  Sewerage  A 
Water  Board  of  New  Orleans  (La.)  160. 

H.  DECLARATION,  COMPLAINT.  PE- 
TITION, OB  STATEHENT. 

In  equity,  see  Equity,  88  145-lo.S. 
Review  of  decisions,  see  Appeal  and  Error,  { 
193. 

In  particvlar  actiont  or  prorcedingt. 
See  Assumpsit,  Action  of,  8  19;  Quieting  Title. 

5  35 ;  Trespass,  S  40. 
For  injuries  caused  by  automobile  in  street,  see 

Municipal  Corporations,  8  TOO. 
For  injuries  caused  by  operation  of  railroad, 

see  Railroads,  §  344. 
For  injuries  from  defects  or  obstructions  In 

street,  see  Municipal  Corporations.  §  816. 
For  injuries  from  nre  caused  by  c^eratira  of 
railroad,  see  Railroads,  8  478. 
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For  Injuries  from  DCgliseDt  operatI<Hi  of  street 
car,  see  Street  Railroads,  |  110. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  §  394. 

For  injnries  to  servants,  see  Master  and  Serv- 
ant, S9  256-295. 

For  libel  or  slander,  see  libel  and  Slander,  | 
89. 

On  bonds,  see  Bonds,  |  124. 

On  insurance  policy,  see  Insurance,  }  620. 

On  note  by  foreign  corporation,  see  Corpora- 
tions. S  S72. 

To  enforce  specific  pezfonnance,  see  Spedfic 
Performance,  |  114. 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  {  36. 

To  remove  obstraction  on  bigbwsy,  see  High- 
ways, I  158. 

To  set  aside  transfer  In  frand  ot  creditors  or 
•nbsegnent  Durcbasets,  see  Fiaudnlent  Con- 
veyances, I  203. 

I  48.  A  declaration  should  allege  every  fact 
essential  to  plaintlfiTs  rij;ht  of  action. — Ignited 
States,  Fidelity  &  Guaranty  Co.  v.  District 
Lodge  Knights  and  Ladles  ot  Honor  t.  Baker 
(Ala.)  958. 

S  72.  The  body  of  the  petition  may  be  con- 
sidered in  connection  with  the  prayer,  and, 
where  it  is  evident  that  waiver  was  intended, 
there  is  no  reason  to  hold  the  petitioner  as  hav- 
ing abandoned  a  right. — Henry  Lochte  Co.  v. 
Lefebvre  (La.)  26. 

Zn.  PI.EA  OB  ANSWER,  0BO8S-00M- 
PLAINT,  AND  AFFIOATIT 
OF  DEFENSE. 

In  equity,  see  Equity,  |  105. 

Pleading  res  judicata  as  defenset  see  Judgment, 

«  &4S. 

Review  of  dedsioos,  see  Appeal  and  Error,  S 

194. 

In  particular  actiona  or  proceedinffa. 
For  injuries  caused  by  negligence  of  telegraph 
company,  see  Telegraidis  and  Telephooesi  I 

20. 

For  injuries  from  negligence,  see  Negligence,  | 
117. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. I  262. 

For  price  of  goods  sold,  see  Sales,  |  354. 

On  bills  or  notes,  see  Bills  and  Notes,  11-475, 
484.  • 

<C)  TvsTevses  or  I>«nlalB  aad  AdmiasloBs. 

I  129.  Imputations  of  payment  not  qnestion- 
ed  ^  pleading  remain  unchanged. — Henry  Loch- 
te Co.  V.  Lefebvre  (La.)  20. 

{D>  Hatter  la  ATolAaaee* 

{  130.  In  an  action  against  a  telegraph  com- 
pany for  negligent  delay  in  the  delivery  of  a 
message,  a  plea  concerning  the  damages  re- 
coverable held  demurrable.-^Westem  Union 
Telegraph  Co.  y.  Hill  (Ala.)  248. 

(E)  Set-Ofl,  Co  an  te  rein  I  m,  and  Croas-Com- 
plaint. 

Cross-bill  in  equity,  see  Equity,  §  195. 

fi  138.  A  plea  of  set-off  or  recoupment  is  in 
effect  a  declaration  by  defendant  against  plain- 
tiff.—Carolina  Portland  Cement  Co.  v.  Alabama 
Const.  Co.  (AU.)  332. 

I  189.  Under  the  statute,  held,  that  reooup- 
ment  must  be  specially  pleaded.— Carolina  Port- 
land Cement  Co.  v.  Alabama  Const.  Co.  (Ala.) 
332. 

i  142.  A  plea  attempting  to  plead  an  award 
as  a  set-off  keld  Insufficient.- Tippett  t.  Oandy 
(Ala.)  331. 

S  142.  A  plea  seeking  to  set  off  a  Judgment 
against  plaintiff's  demand  keld  bad.— Tippett  t, 
Gaody  (Ala.)  331. 


S  143.  Recoupment  keld  confined  to  transac- 
tion sned  OQ.— Carolina  Portland  Cement  Co.  t. 
Alabama  Const  Co.  (Ala.)  332. 

S  143.  Beld,  that  a  plea  ot  recoupment  most 
not  be  vague  or  uncertain.— Carolina  Portland 
Cement  Co.  t.  Alabama  C<m8t.  Go.  (Ala-)  332. 

IV.  BEPMCATION  OR  REPLT  AKD 
SUBSEQUENT  PIAADINGS. 

In  avoidance  of  defense  of  release,  see  Beleaaew 

8  52. 

V.  DEBCITKREB,  OB  EXCEPTION. 

In  equity,  see  Equity,  §S  214-245. 
Presumpuons  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  8  917. 
Review  of  decisions,  see  Appeal  and  Error,  H 

25i,  1040. 

Time  for  taking  proceedings  for  review  of  rnJ- 
iogs,  see  Api»eal  and  Error,  {  339. 

8  193.  Where  damages  other  than  for  men- 
tal sufferiog  were  alleged,  whether  th^  w<>re 
recoverable  could  not  be  determined  hy  de- 
murrer.—Western  Union  Telegraph  Co.  t. 
Jackson  (Ala.)  816. 

8  193.  Where  a  declaration  states  a  cause  of 
action  for  at  least  nominal  damages,  a  demur- 
rer that  no  cause  of  action  ia  stated  is  nnatail- 
ing.— Fidelity  &  Deposit  Co.  of  Maryland  r. 
Aultman  (Fla.)  991. 

8  193.  Where  a  .cause  of  action  is  stated,  im- 
proper claims  for  special  damages  in  a  declara- 
tion cannot  be  reached  by  demurrer,  but  l>y 
proper  motion  or  exclusion  of  evidence  or  in- 
structions.—Fidelity  &  Deposit  Co.  of  Maryland 
V.  Aultman  (Fla.)  991. 

8  193.  Where  a  cause  of  action  for  at  least 
nominal  damages  is  stated,  a  demurrer  reaobing 
only  the  extent  of  the  damages  is  unavailias.— 
Fidelity  &  Deposit  Co.  of  Maryland  r.  Aultman 
(Fla.)  901. 

8  195.  Plea  of  set-off  or  recoupment  held  not 
demnrrahle,  because  seeking  to  set  off  or  rpc<^Mp 
damages  not  allowable,  if  it  states  a  good  cause 
of  action  as  to  other  damages. — Carolina  Port- 
land Cement  Co.  v.  Alabama  Const.  Co,  (AIa.> 
332. 

8  200.  A  ground  of  demurrer  to  several  pleas 
that  they  are  vague  and  uncertain  presents  noth- 
ing for  consideration  unless  upon  inspection  they 
should  be  found  so  faulty  as  to  constitute  no  de- 
fense.—liartford  Fire  Ins.  Co.  v.  HoUia  (Fla.) 
985. 

8  205.  A  demurrer  to  a  complaint  In  ao  ac- 
tion against  a  railroad  company  for  injuri>-s 
received  while  crossing  its  track  held  insuffi- 
cient, under  Code  1907.  8  &340.  to  raise  the 
objection  that  the  complaint  did  not  aver  that 
tbe  agents  or  servants  of  defendant  were  act- 
ing within  the  scope  of  their  employment  at 
the  time  the  injury  occurred. — LouiSTille  A  N. 
R.  Co.  v.  Johnson  (Ala.)  300. 

8  205.  A  general  demurrer  to  a  plea  wilt 
not  be  considered. — Deleon  v.  Walter  (Ala.> 
934. 

8  205.  In  an  action  on  a  bond  containing 
conditions  precedent  to  defendant's  liability,  a 
declaration  held  l>ad  on  demurrer. — ['nited 
States  Fidelity  &  Guaranty  Co.  t.  District 
Grand  Lodge  No.  27  of  Onnd  United  Otder  of 
Odd  Fellows  (Fla.)  952. 

S  209.  Assigning  certain  grounds  of  demurrer 
Acid  insufiScient  to  raise  the  question  whether 
the  complaint  was  ex  contraetn  or  ex  delicto. — 
Western  Union  Telegraph  Co.  v.  Griffith  (Ala.» 

91. 

8  216.  Under  Code  1907.  88  3121,  5340.  rul- 
ings and  decrees  on  demurrers  must  be  confined 
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to  tbe  ipedal  caotea  aB8iKned.-^CjOiiIsTlIle  .ft  N. 

a.  Co.  T.  0>wley  (A1&.)  1015. 

I  228.  An  exception  of  no  canse  of  action 
aamits  the  facts  well  pleaded,  but  not  conclu- 
sioDs  of  law.— State  t.  Hackley,  Hiune  ft  Joyce 
(lA.)  772. 

8  22&  In  sait  to  annnl  will,  before  iisae 
joined,  the  jadge  could  on  exceptiona  dlsmlBs 
the  suit.— Oglesby  t.  Tnrner  (La.)  869. 

TZ.  AJCEITDED  A3fD  BUPPUEBCENTAl 
PI.EAI>IN08  AHD  ItEPX.EADEB. 

Amendment  of  indictment  or  information,  Bee 
Indictment  and  Information,  {  161. 

Effect  of  amendment  on  limitation  of  actiona, 
see  Limitation  of  Actions,  \  127. 

In  suit  to  quiet  title,  see  Quieting  Title,  |  42. 

Review  of  decisions,  see  Appeal  and  Error,  SS 
681,  1041. 

S  237.  Under  Code  1907,  1  S367,  fteld  error 
not  to  allow  amendments  to  a  complaint.  In- 
tended merely  to  correct  the  description  of  tbe 
Bubject-matter,  so  as  to  meet  the  plaintiff's 
proof.— Floyd  v.  Wilson  (Ala.)  122. 

S  237.  Where  a  joint  liability  is  alleged,  and 
there  is  evidence  going  to  discharge  one  of  the 
defendants  only,  the  complaint  may  be  amend- 
ed and  a  recovery  had  against  the  other.— Lord 
T.  Calhonn  (Ala.)  402. 

%  243.  TTnless  a  cause  of  action  is  stated, 
there  is  no  suit,  and  hence  nothing  to  amend. — 
State  T.  Hacliley,  Hume  &  Joyce  (La.)  772. 

I  245.  While,  on  demurrer,  the  fact  that  de> 
(endant  had  demurred  to  tbe  evidence  would 
not,  ipso  facto,  deprive  plaintiff  of  the  right  to 
amend  bis  complaint.- Atlaa  Coal  Co.  t.  O'Rear 
(Ala.)  63. 

%  248.  An  amen(*ment  to  a  complaint  in  an 
action  against  a  telegraph  company  for  ne^i- 

Sence  In  transmitting  a  message  AcM  not  a 
eparture.— Western  Union  Telegraph  Co.  v. 
Louisell  (Ala.)  87. 

I  248.  Failure  of  connts,  added  by  amendment 
to  the  complaint  in  an  action  on  a  judgment, 
to  aver  that  tbe  Judgment  was  one  for  the  con- 
version of  goods,  as  alleged  in  the  original  com- 
plaint, lt^\d  not  to  constitute  a  departure. — J.  E, 
Hough  &  Sons  t.  Styles  (Ala.)  34a 

S  248.  An  amendm^it  to  a  complaint  AeM 
not  to  present  a  new  cause  of  action.— J.  E. 
Hough  ft  Sods  t.  StyleB  (Ala.)  849. 

$  253.  When  tbe  pleas  Sled  to  the  original 
complaint  were  not  filed  to  the  amended  com- 
plaint, not  constituting  a  departure,  no  ruling 
was  ioToked  as  to  the  amended  complaint.— 
Weatern  Union  Telegraph  Co.  t.  Louisell  (Ala.) 
87. 

{  254.  Where  an  amendment  to  the  com- 
plaint, made  after  the  overruling  of  demurrers, 
materially  changes  the  complaint,  the  demurrers 
■Dould  be  refileia  to  test  tbe  sufficiency  of  the 
complaint  as  amended.— Western  Union  Tele- 
graph Co.  T.  Louisell  (Ala.)  87. 

Vn.  8IOMATUBE  AHB  VEBEFIOATIOIT. 

In  eqnitar,  aee  Equity,  |  81(X 

I  291.  A  plea  alleging  only  fraud  or  estoppel 
to  maintain  an  action  on  a  written  luBtrument 
need  not  be  verified. — Prestwood  v.  Carlton 
<Ala.)  254. 

S  291.  The  rule  dispensing  with  proof  of  ex- 
ecution of  a  bond,  unless  the  execution  is  de- 
nied by  verified  plea,  does  not  dispense  with  pro- 
duction of  the  bond  at  the  trial.— Fidelity  ft  De- 
poait  Co.  of  Maryland  v.  Anltman  (Fla.)  901. 

fi  304.  Contract  sued  on  AeZd  properly  per- 
mitted to  be  introduced,  where  there  was  suf- 
ficient proof  of  ita  execution,  though  ita  execu- 


tion was  denied  by  Sworn  plea.— Han^  t.  Baa- 
den  (Ala.)  321. 

vzn.  pBorotT,  oyeb,  and  ex- 
hibits. 

I  aoa  Under  Code  Pmc  arts.  174,  175,  held 
that  defendant,  in  an  action  for  an  iDjuncti<Hi 
founded  on  deeds  not  annexed  to  tbe  petition, 
has  the  right  to  oyer  of  the  documents,— Bald- 
win Lumber  Co.  v.  Todd  (La.)  626;  In  re 
Baldwin  Lumber  Co.,  Id. 

I  308.  The  object  of  Gen.  St.  1906.  %  1449. 
and  Rule  14  of  Circuit  Court  Rules  in  Common- 
Law  Actions  (37  South,  vil),  requiring  a  cause 
of  action  or  a  copy  thereof,  in  toe  class  of  In- 
struments designated  therein,  to  be  filed  with 
the  declaration,  stated.- Register  T.  Prtnglft 
Bros.  (Fla.)  584. 

§  310.  The  by-laws  of  a  fraternal  order  Ixeli 
a  part  of  the  bill  In  a  snit  against  the  order, 
in  determining  the  sufflciency  of  the  bill  on  de- 
mnrrer.- Independent  Order  of  Sons  and  Daugh- 
ters of  Jacob  of  America  t.  Moncrief  (Mini.) 
558. 

I  312.  The  role  of  pleading,  under  Ann. 
Code  1882,  %  528,  that  an  exhibit  controls  in 
case  of  conflict  between  it  and  the  bill,  cad 
only  be  Invoked  where  the  exhibit  is  made  tbe 
basis  of  the  relief  aonght— McKinney  v.  Adama 
(Miss.)  474. 

IX.  BILL  OF  PABTIOULARS  AND 
COPT  OF  AOOOUNT. 

Pendency  of  motion  for,  as  affecting  right  to 
judgment  by  default,  see  Judgment,  §  108. 

S  826.  Practice  of  waiting  until  the  day  a 
plea  or  demurrer  is  due  to  file  a  motion  for  a 
more  definite  bill  of  particulars  Acid  not  to  be 
commended.— Register  v.  Pringle  Bros.  (Fla~) 
584. 

X.  FUJNO*  BERVIOE,  AMD  WITK- 
DBAWAL. 

Preaumptions  on  appeal  as  to  abandonment  of 
demurrers,  see  Appeal  and  Error,  %  917. 

§  339.  In  an  action  against  two  defendants 
for  negligent  injuries,  Aeld  that  it  was  within 
tbe  trial  court's  discretion  to  refuse  to  allow  one 
to  withdraw  a  plea  of  the  general  issue  in  or- 
der to  file  a  demurrer.— Southern  Hardware  ft 
Supply  Co.  T.  Block  Bros.  (Ala.)  1086. 

XL  MOTIONS. 

S  341.  If  plaintiC  considers  pleas  so  framed 
as  to  prevent  a  fair  trial,  his  remedy  Is  to  move 
tbe  court  for  a  compnisonr  amendment  thereof 
under  Gen.  St.  1906, 1  1483.— Hartford  Fire  Ins. 
Co.  T.  Hollia  (Fla.)  985. 

S  352.  Sustaining  a  motion  to  strike  pleas, 
instead  of  putting  plaintiff  to  his  demurrer, 
ftc/d  error.— Louisville  &  N.  R.  Co.  v.  Smith 
(Ala.)  241. 

i  852.  Where  pleaa  are  so  inconsistent  that 
they  cannot  be  pleaded  together,  it  is  error  to 
allow  a  motion  to  strike  one  of  them  designat- 
ed therein  by  plaintiff.— A  R.  Ganua  ft  Co.  v. 
Tew  (Ala.)  lOOO. 

8  854.  That  pleas  are  bad  to  the  complaint 
as  a  whole,  though  good  as  to  some  of  tbe 
counts,  must  be  pointed  out  by  demurrer. — • 
Dixie  V.  Harrison  (Ala.)  284. 

I  354.  Pleas  not  tendering  an  issue  of  fact 
and  wholly  irrelevant  may  be  atricken  on  mo- 
tion.—Fidelity  &  Depcolt  Co.  of  Maryland  v. 
Aultman  (Fla.)  991. 

8  858.  In  trespass  and  trover,  certain  pleas 
Aeld  not  subject  to  motion  to  strike  under  Code 
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rison  (Ala.)  284. 

S  362.  Plea  of  Bet-4^  or  Tecoupment  held  not 
demurrable,  because  seeking  to  set  off  or  recoup 
damages  not  allowable,  if  it  states  a  good  cause 
of  action  as  to  other  damages.— Carolina  Port- 
land Cement  Co.  v.  Alabama  Const.  Co,  (Ala.) 
332. 

S  369.  If  pleas  are  so  inconsistent  that  they 
cannot  be  pleaded  together,  defendant  can  elect 
on  which  be  will  stand.— A.  R.  Ganas  &  Co.  v. 
Tew  (Ala.)  1(X)0. 

XH.  ISSUES,  PROOF,  AMD  VARIANCE. 

Applicability  of  instructions  to  issues,  see  Tri- 
al, S  251. 

Conformity  of  judgment  to  Issues  raised  by 
pleading,  see  Judgment,  §  251. 

In  particular  actiong  or  proceedUigt. 

See  Ejectment,  H  S4,  S5j  Trover  add  Convert 
sion.  §  34 ;  Work  and  Ikbor.  f  24. 

Criminal  prosecutions,  see  Indictment  and  In- 
formation, §  176. 

For  breach  of  contract  in  general,  see  Con- 
tracts. I  346. 

For  broker's  commission,  see  Brokers,  |  82. 

For  fraud,  see  Fraud,  S  49, 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  {  111. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, f  264. 

On  insurance  policy,  see  Insurance,  S  645. 

I  380.  Where  evidence  admitted  was  com- 
petent at  the  time  it  was  admitted  to  support 
some  of  the  counts  of  the  complaint,  its  ad- 
mission was  not  error,  thougb  such  counts  were 
thereafter  withdrawn  from  the  Jury.— Birming- 
ham Ry.,  Light  &  Power  Co.  t.  Morris  (Ala.) 
198. 

§  385.  Dates  given  in  a  bill  of  particulars 
under  Code  lOOh  §  5320.  held  not  to  preclude 

Slaintiffs  from  showing  that  the  services  ren- 
ered  were  furnished  on  other  dates. — Pollak  v. 
Guntpr  &  Gunter  (Ala.)  155. 

S  391.  Where  the  counts  of  a  declaration  al- 
leged time  after  a  videlicet,  there  was  no  failure 
of  proof  because  the  evidence  did  not  conform 
to  the  exact  dates.— Pollak  v.  Gunter  &  Gunter 
(Ala.)  155. 

§  392.  Where  complainant  alleged  a  joint 
liability,  and  the  evidence  proved  a  several  one, 
there  was  a  fatal  TBriance.— Lord  Calhonn 
(AU.)  402. 

S  300,  In  actions  of  tort  npninst  two  or 
more  defendants  jointly,  where  ilic  proof  fails 
as  to  any  one,  a  vprdict  m:\y  hi>  rendcri'd 
against  the  defendants  as  to  whom  the  proof  is 
sofficient  without  thereby  in  law  coDStituting 
a  variance.— Southern  Ry.  Co.  v,  Arnold  (Ala.) 
293. 

Xm.  DEFECTS  AND  OBJECTIONS, 
WAIVER,  AND  AIDER  BT  VER- 
DICT OR  Jin>GM£NT. 

Presomptions  on  appeal  as  to  waiver  of  de- 
murrer, see  Appeal  and  Error,  g  917. 

Review  of  decisions  as  dependent  on  presenta- 
tion of  question  in  lower  court,  see  Appeal 
and  KiTOr,  H  192-194. 

Review  nf  decisions  as  depHident  on  tating  of 
exception  in  lower  eourt,  see  Appeal  and  Er- 
ror. §  '2~A. 

§  40i;,  Whether  an  allegation  in  the  hill  was 
object ionahlc  as  a  cuiichision  will  not  be  decid- 
(>fl  on  niiiieal,  wiiore  the  point  was  not  raised 
bv  demurrer.— Rudolph  v.  City  of  Elyton  (Ala.) 
80. 

8  428.  Plea  of  set-off  or  recoupment  Jield  not 
demurrable,  because  seeking  to  set  off  or  recoup 


of  action  as  to  other  damages.— Carolina  Port- 
land Cement  Co.  v.  Alabama  Const  Co.  (Ala.) 

332. 

8  430.  There  was  a  fatal  variance  betwe<»n 
averments  of  a  complaint  describing  a  contract 
declared  on  as  between  plaintiff  and  others  nml 
proof  that  the  contract  was  between  plaintilf 
and  bis  brother,  qperatim;  as  partners,  and  oth- 
ers.—Atlas  Coal  Ca  V.  O'Rear  (Ala^  63. 

.  PLEDGES. 

See  Chattel  Mortgages;  Pawnbrokers. 

Procurement  of  receivership  for  property  in 
possession  of  pledgee  and  ground  for  seques- 
tration, see  Sequestratltm,  |  4. 

To  secure  advances  to  make  crop,  see  Agricul- 
ture, S  12. 

i  27.  Pledgee  of  oil  machinery,  not  having 
used  it,  cannot  be  charged  with  rental  valae  by 
pledgor.— Louisiana-Texas  Oil  &  Pipe  Line  Co. 
V.  Atlanta  Oil  &  Gas  Co.  (La.)  409. 

POLICE  DEPARTMENT. 

See  Hanidpal  GorporBti<»i8,  S  183, 

POLICE  JURY. 

Collateral  attack  on  qoalificatlons  of  members, 
see  Officers,  {  80. 

POLICEMEN. 

See  Municipal  Corporations,  %  183. 

POLICE  POWER. 

Of  munic^ality,  see  Municipal  Corporations.  || 

Particular  subjects  of  regulation,  see  Carrieta, 
S  1;  Sunday;  Taxation,  8  1. 

POLICY, 

Of  insurance,  see  Insurance. 

POLITICAL  RIGHTS. 

Constitutional  guaranty  of  political  rights;  see 

Constitutional  Law,  §8  S3,  ST. 
Suffrage,  see  Elections. 

POOR  LAWS. 

See  Paupers. 

POSSESSION. 

See  Adverse  Possession.  ' 

Of  land,  as  notice  affecting  bona  fi3ei*of  pni^ 

chase,  see  Vendor  and  Purchaser.  8  232. 
Of  mortgaged  property,  rights  and  llabOitias  of 

parties,  see  Chattel  Mortgages,  {  172.. 
Of  personal  property,  remedies  for  recovery,  see 

Detinue. 

Of  pro|ierty        n FFrcIms  !i;ihi!it.v  for  tazca,  Mt 

Of  public  ollice,  see  Officers.  £  ^0. 
Of  real  property,  remedies  for  recovery,  see 
Ejertraeut;  Forcible  Entry  and  Detainer,  i| 

0-:u. 

Of  :sii>luii  pivj"  i  ty,  evidence  of,  in  prosecntloD 

for  burglary,  nee  Burglary,  8  42, 
Prior  posMaumi,  elemuit  of  rig^t  of  action,  aee 

Fon»>Ie  Bbitry  and  Detainer.  8  9. 
Recovery  Ot  possession  by  vendor  of  land,  see 

Vendor  and  I'urcluiser.  g 
Right  of  possession,  element  of  right  of  action. 

see  Ejectment,  8  17. 
To  support  action  to  quiet  title,  see  Quieting 

Title,  S  12. 
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POSSESSORY  WARRANT. 

ActioM  for  recoreiT  of  {wraonalty  founded  on 
light  of  property,  see  Detinue. 

POSTHUMOUS  CHILDREN. 

Effect  of  limitations  against  auceBtors,  see  Lim- 
itation of  Actions,  I  no. 

POSTPONEMENT. 

Continuance  of  civil  actions,  see  Gontinnance. 
Continuance  of  criminal  raoaecutions,  see  Crim- 
inal lAW,  il  57&-415.  . 

POVERTY- 

See  Paupers. 

POWERS. 

Of  attorney,  see  Principal  and  Agent  ' 
Of  attorney  to  confess  judgment,  see  Judgment, 
fi  46. 

n.  OOMSTBUOTION  AND  EXEOUTIOIf. 

I  33.  Though  no  particular  formality  is  re- 
quired in  the  execution  of  a  power,  an  intent 
to  execute  must  be  shown^^ramton  r.  Kut- 
ledge  (Ala.)  000. 

§  43.  Under  Gode  1896,  1  1046,  a  purchaser 
from  a  life  tenant  with  power  to  sell  held  re- 
quired to  show  that  he  purchased  from  the 
hfe  tenant,  not  only  hia  estnte,  but  the  entire 
property .^Cram ton  v.  Butledge  (Ala.)  90(K 

PRACTICE. 

In  particular  civil  actions  or  procccdmga. 

See  Account.  Action  on;  Aiwampsit.  Action  of; 
Bankruptcy:  Certiorari,  SS  39-66;  Detinue; 
Ejectment,  8S  84-86.  109,  114.  127-135;  Ex- 
ecution; Forcible  Entry  and  Detainer,  |g  9- 
84;  Garnishment,  §5  93,  120-H*>4;  HabPfia 
Corpus,  S§  44-113;  Injunction,  §S  130,  133; 
Mandamus,  %%  151-17H;  Partition,  5§  108, 
109;  Prohibition.  %  17:  Quieting  Title.  S§ 
35,  42;  Real  Actions,  %  8;  Trespass,  §§  40, 
4.1,  50,  56,  67,  6S:  Trover  and  Gonveision,  §{ 
22-00;  Work  and  Labor,  i  24. 

Accounting,  see  Account,  %  17. 

Accounting  by  agent,  see  Principal  and  Agent, 
§  78. 

Assessment  of  damages,  see  Damages,  %%  208, 
210. 

Between  bailor  and  bailee,  see  Bailment,  S  31. 

Between  sharpbolders  and  officers  or  agents  of 
corporation,  see  (^rporationn,  %  320. 

By  heirs  or  distributees,  see  Descent  and  Dis- 
tribution, 8  90. 

By  or  afniinst  corpomtions  In  general,  see  Cor- 
porations, $S  503-r)22. 

By  or  against  executors  or  administrator!^,  see 
Executors  and  Administrators,  SS  42,3— 1.~)4. 

By  or  agninst  firms  or  partners,  see  Partner- 
ship, i  213. 

By  or  nsftinst  foreign  corporations,  see  Cor- 
porations, S  072. 

By  or  against  infants,  see  Infants.  fiS  93,  94. 

By  or  against  life  tenants,  see  Life  Estates,  | 
28. 

By  or  against  telegraph  or  telephone  companies, 

see  Telegraphs  and  Telephones.  8  20, 
By  owners  of  property  wrongfully  taken  for 

public  use,  see  Eminent  Domain,  H  274.  281. 
By  vendor  to  reoo%'er  posHPRsion  of  land,  see 

Vendor  and  Purchaser,  S  209. 
Election  contest,  see  Elections,  S  307. 
For  assault  and  battery,  see  Assault  and  Bat- 

tery,  §  34. 

For  breach  of  contract,  see  Contracts,  8  346. 
For  breach  of  contract  by  carrier  for  transport 
tation  of  passenger,  see  Carriers,  %%  275.  277. 


For  breach  of  contract  of  sale,  see  Sales,  S  417.' 
For  breach  of  covenant,  see  Covenants,  %  130. 
For  compensation  of  attorney,  see  Attorney  and 

Client,  i  167. 
For  compensation  ci  broker,  see  Brokers,  8S  82, 

8o. 

For  conspiracy,  see  Conspiracy,  SI  19i  21. 

For  contempt,  see  Contempt,  H  30-67. 

fc'or  conversion  o£  or  injury  to  mortgaged  prop- 
erty, see  Chattel  Mortgages,  {  177. 

For  delay  in  transportation  or  delivery  of  goods, 
see  Carriers,  §  103. 

For  divorce,  see  Divorce.  %%  90-171. 

For  equitable  relief  against  judgment,  see  Judg- 
ment, §  461. 

For  false  imprisonment,  see  False  Imprison- 
ment. §S  27,  30. 

For  fraud,  see  Fraud,  8  49. 

For  injuries  at  railroad  crossings,  see  Bail- 
roads.  ^  344-351. 

For  injuries  by  servants,  see  Master  and  Serv- 
ant, fif  328.  332. 

For  injuries  from  accidents  to  trains,  see  Rail- 
roads %  297. 

For  injuries  from  construction  or  maintenauM 
of  railroad,  see  Railroads,  8  H^- 

For  injuries  from  defects  or  ohstnictions  in 
streets,  see  Municipal  Corporations.  $  8tG. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  Railroads.  %%  478-484. 

For  injuries  fiwn  negligence  in  general,  see 
Negligence,  fiS  117-139. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  8| 
60-74, 

For  injuries  from  negligent  use  of  street,  ses 

Municipal  Corporations,  %  70G. 
For  injuries  from  production  or  use  of  etec* 

tricity,  see  Electricity,  §  19. 
For  injuries  to  animals  on  or  near  railroad 

tracks,  see  Railroads,  88  43.0-446. 
For  injuries  to  passengers,  see  Carriers,  SI  314- 

321,  347. 

For  injuries  to  person*  on  or  near  railroad 
tracks,  see  Railroads.  88  304.  396. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads.  Sil  110-118. 

For  injiiries  to  servants,  see  Master  and  Serv- 
ant, 8S  2.')&-295. 

For  judgment  by  default,  see  Judgment,  8S 
130. 

For  libel  or  slander,  see  Libel  and  Slander,  % 

89. 

For  penalty,  see  Penalties.  S  40. 

For  piirchnse  money  on  sale  of  goods,  see  Sales, 

§g  354-.3fi4. 

For  purchase  money  on  sale  of  land,  see  Vendor 

and  Purchaser,  §  303. 
For  rent,  see  landlord  and  Tenant.  8  231. 
For  tort  in  general,  see  Torts,  8  20. 
On  bail  bonds  or  undertakings,  see  Bail.  |  90. 
On  bills  or  notes,  see  Bills  and  Notes,  81  475- 

524. 

On  bonds  in  general,  see  Bonds,  88  122-142. 

On  bonds  of  public  officers,  see  Sheriffs  and 
Constables,  fi  171. 

Probate  proceedings  and  actions  relating  to  wilts 
or  probate,  see  Wills.  §8_  289,  417. 

Scire  facias  to  enforce  bail  bond,  see  Bail,  S  00. 

Settlement,  signing,  and  filing  of  bill  of  excep- 
tions, see  Exceptions,  Bill  of,  §8  38-.'36. 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  8  60. 

To  enforce  regulations  in  respect  to  interstate 
transportation,  see  Carriers,  §  18. 

To  enforce  specific  performance,  see  Specific 
Performance,  88  100-129. 

To  enforce  taxes,  see  Taxation,  8  623. 

To  establish  and  protect  easement,  see  Ease- 
ments, 8  61. 

To  foreclose  mortjrage,  see  Mortgages,  6  390. 

To  recover  possession  of  mortgaged  property,  see 
Chattel  Mortgages,  S  172. 

To  reform  written  instrument,  see  Reformation 
of  Instruments,  88  30,  45. 
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To  sell  proi>eit7  of  decedent,  see  Ezecaton  and 

Administrators,  §§  343,  348. 
To  set  aside  fraudulent  cmTeraDce*  we  Fraud- 

ulent  ConTerances,  IS  206-299. 
To  supply  or  restore  records  lost  or  destroyed, 

■ee  Records,  {  17. 

Particular  prooeedingt  tn  actiont. 

See  Abatement  and  ReTival ;  Affidavits ;  Con- 
tinuance; Costs;  Damages,  §8  162-216;  Dep- 
Ofiitions;  Diamiesal  and  Nonsuit;  Evidence: 
Execution;  Judgment ;  Jury ;  Limitation  of 
Actions;  New  Trial ;  Partiea  ;  Pleading;  Re- 
moral  of  Causes ;  'Stipulations ;  Tender ;  Trial. 

Consolidation  of  actions,  see  Action,  |  67. 

Examination  of  witnesses,  see  Witnesses,  |}  236 
-287. 

Instructions  to  Juiy,  see  Trial,  SS  191-295. 
Settlement,  signing,  and  filing  of  bill  of  excep- 
tions, see  Exceptions.  Bill  of,  SS  3S-5a 
Verdict,  see  Trial.  §S  328-340. 

Particular  remediet  in  or  incident  to  action: 
jBee  Attachment ;  Depositions  ;  'Discovery  ;  Gar- 
nishment ;    Injunction ;    Receivers ;  Segues- 
tratiOD. 

Procedure  in  criminal  prosecutiont^ 
See  Bail,  jtl  80-90;  Costs.  S  285;  Criminal 

Law ;  Fines ;  Grand  Jury ;  Indictment  and 

Information ;  Jury. 
Habeas  corpus  proceedings,  see  Habeas  Corpus. 
Search  warrant,  see  -Searches  and  Seizures. 

Procedttre  in  egercite  of  tpeeial  or  limited  jurit- 
iiettan. 

Bankruptcy,  see  Bankmptcy. 

Equity,  see  Equity. 

Insolvency,  see  Insolvency. 

JustlceB*  courts  in  civil  cases,  see  Justices  of 

the  Peace,  8S  B4,  75. 
Probate  and  administration,  see  Courts,  {  202; 

Executors  and  Administrators,  S§  343,  349. 

Procedure  in  or  by  particular  courts  or  tribunals. 
See  Courts ;  Justices  of  the  Peace,  S  174. 
Courts  of  appellate  jurisdiction  In  particular 

states,  see  Courts,  f§  210-224. 
Probate  courts,  see  Courts.  8  202. 

Procedure  on  revieto. 
See  Appeal  and  Error:  Certiorari,  89  39-66: 
Critninal  Law.  H  1019-1189;  Exceptions,  Bill 
of;  New  Trial. 

PRAYER. 

For  instructions,  see  Criminal  Law,  {S  825-830; 

Trial.  H  235-201. 
For  relief,  see  Pleading,  |  72. 

PREJUDICE. 

Appeal  by  counsel  to  prejudice  of  jury,  see 
Criminal  Law,  §  723. 

Ground  for  reversal  in  civil  actions,  see  Appeal 
and  Error,  §8  1020-1068. 

Ground  for  reversal  in  criminal  cases,  see  Crim- 
inal Law,  §§  1166-1173. 

Of  witness,  ^ound  for  impeachment,  see 
nesses,  88  363-374. 

PRELIMINARY  EVIDENCE- 

Proof  of  execution,  and  authentication  of  docn- 
ments  offered  in  evidence,  see  Evldenoe,  H 
370,  372. 

PRELIMINARY  INJUNCTION. 

Bee  InjunctiMii  f  133. 

PREMEDITATION. 

Element  of  murder,  see  Homicide,  88  160-158. 


PREMIUMS. 

Inanuanee  premiums,  see  Insurance,  i  188L 

PREROGATIVE  WRITS. 

See  Certiorari;  Habeas  Corpus;  Mandamus; 
Proliibition ;  Quo  Warranto. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

Acquisition  of  rights,  see  Adverse  PoasesslMi,  H 

4-13. 

PRESUMPTIONS. 

In  civil  actions,  see  ETidenee,  M  S6-77. 

In  criminal  prosecutions,  see  Criminal  Law,  | 

309. 

On  appeal  or  writ  of  error  in  civil  actions,  see 

Appeal  and  Error,  88  900-931. 
On  appeal  or  writ  of  error  in  criminal  pioBecn- 

tions,  see  Criminal  Law,  |  114^ 

PRETENSE 

See  False  Pretenses;  Fraud. 

PREVENTIVE  RELIEF. 

See  Injunction. 

PRICE. 

Of  goods  sold,  see  Sales,  H  3:^r^t04^ 

PRINCIPAL  AND  AGENT. 

See  Master  and  Servant 

Declarationa  by  agent  as  evidence  against  prin- 
cipal, see  Evidence,  |8  242.  244. 

Independent  contractors,  see  Master  and  Serv- 
ant, 8  310. 

Order  of  proof  of  acts  of  agent  and  proof  of 
agency,  see  Trial,  8  00. 

Afjency  in  particular  relation*,  o^ea,  or  oc- 
cupationa. 

See  Attorney  and  Client ;  Banks  and  Banking, 
n  109,  116;  Brokers:  Insurance.  81  95.  37o; 
Telegraphs  and  Telephones,  8  85. 

Agency  of  partner  for  hrm,  see  Partnership,  81 
146,  156. 

Agent  of  sender  of  telegraph  message,  see  Tel- 
egraphs and  Telephones,  |  35. 
CoTjjorajg  agents^  Me  CorpOTations.  H  310, 320. 

Z.  THE  BEUTIOIf. 

(A)  Creation  and  Existence. 

8  22.  Agency  cannot  be  established  by  dct^ 
larations  of  the  supposed  agent  himself.— Flori- 
da East  Coast  By.  Co.  t.  Lasslter  (Fla.)  428. 

(B)  Termination. 

J 34.  A  power  of  attorney  to  llqnidatots  to 
1  property  of  an  insolvent  firm  Aeld  not  rev- 
ocable by  a  partner;  It  heing  an  essential  part 

of  the  contract  with  the  liquidators  under  which 
they  had  advanced  money  to  settle  firm  debtn. — 
Union  Garment  Co.,  Limited,  v.  Newburger  (La.) 
740. 

n.  ■nrruAii  rights,  ppties,  ahd 

T.TftBTT.rmS. 

Attorneys,  see  Attorney  and  Client.  If  133,  1A7. 
Corporate  officers  and  agents,  see  CorporstluDS, 
8fi  310,  32a 

(A)  BxMatios  ot  Av«ner> 

I  78.  Where  the  relation  of  principal  and 
agent  partakes  of  a  fiduciary  character,  and  the 
matters  of  which  an  aca>unting  is  sought  are 
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within  the  knowledge  of  the  axent,  a  bill  for 
an  acconnting  Uee.— Phillipi  t.  Birmingham  In- 
■doBtrial  Gol  (Ala.)  77. 

(9)  CMapmiaatton  Uea  •!  Am^mt, 

Brokers,  see  Brokers,  |8  40-60,  82,  85. 

m.  BIGHTS  AND  LIABIUTIE8  AS  TO 
THIBD  PERSONS. 

Liability  of  m«Bter  for  Injuries  to  third  persons 
by  acts  or  amis;^ona  of  servants  or  independ- 
ent GontracttMrs,  see  Master  and  Servant,  |§ 
802-332. 

(A)  Powera  of  Av«nt. 

Authority  of  agent  of  corporations  In  general, 
see  Corporations,  §{  39tM32. 

Declarationii  by  agent  as  evidence  against  prin- 
cipal, see  Evidence.  Sfi  242,  244. 

Warrant  or  power  of  attorney  to  confeas  Jndg- 
ment,  see  Jndgment,  1  46. 

{  101.  An  agreement  between  a  subrailroad 
'ConiractOT  ancT  one  who  was  not  Xhe  con- 
trsbtor's  agent  Aeld  not  a  modification  of  the 
BubcoDtxacL— Origsby  Const.  Co.  t.  Colly  (La.) 

855. 

I  103.  Liquidators  of  an  insolvent  firm  who 
were  authorized  to  sell  firm  property  could 
make  the  sale  through  an  auctioneer. — Union 
Oarment  Co.,  Umited,  v.  Newbai«er  <Ltt.)  740. 

i  122.  An  alleged  agent's  declarations  as  to 
authority  at  the  time  of  the  purchase  of  the 
good)*  in  question  held  admissible  after  proof 
of  the  agency.— Childress  v.  Smitli-Ecbols-Bar- 
nett  Hardware  Co.  (Ala.)  322. 

(C)  VHaatlkorlied  and  Wronsfnl  Acta. 

Liability  of  municipal  corporation  for  torts  of 
officers  and  agents,  see  Municipal  Corpota- 
tious,  8  747. 

S  155.  A  purchase  of  property  at  an  auction 
sale  by  an  unauthorized  agent  was  not  binding 
upon  the  nominal  purchaser  nnti]  ratified  by  it, 
and  was  not  tHnding  upon  the  sellers. — Union 
Oarment  Co.,  Umited,  v.  Newburger  (La.)  740. 

(D)  R«tift«««lttm. 

f  175.  A  purchase  of  property  at  an  auction 
sale  by  au  unauthorized  ag(;nt  not  being  binding 
upon  the  sellers,  they  could  refuse  to  recosnilze 
the  sale  even  after  being  notified  of  its  ratifica- 
tion by  the  purchaser.— Union  Garment  Co., 
Limited,  v.  Newburger  (La.)  740. 

(B)  Notice  to  AflTCBt. 

Notice  to  insnrance  agents,  see  Insurance,  |  Ki. 

PRINCIPAL  AND  SURETY. 

See  Bail ;  Btrnds. 

Sureties  on  bond,  tsee  Injunction,  |  235. 
Snreties  on  bond  of  county  officers,  see  Coun- 
ties. S  9& 

Sureties  on  bond  of  sherilT  or  constable,  see 
Sheriffs  and  Constables,  SS  157,  171. 

PRIOR  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
it  540-^,  66»-715. 

PRIORITIES. 

Of  mortgages,  see  Chattel  Mortgages,  |  158; 
Mortgages,  8  151. 

PRISONS. 

See  Convicts;  False  Imprisonment. 

Construction  of  laws  embodied  in  revisions  or 
codes  relating  to  contracts  for  feeding  pris- 
oners, see  Statutes,  8  231. 

Place  of  imprisonment  of  convict,  see  Criminal 
Law.  8  1218. 


PRIVATE  NUISANCE. 

See  Nniaanoet  11  8,  4. 

PRIVATE  ROADS. 

Ri^t  of  way,  see  Easements. 

PRIVILEGE. 

Grants  of  privileges  by  municipal  coi 
right  to  use  street  for  purpose  o 
highway,  see  Municipal  Corporatiot 


Of  married  w<Hnen,  see  Husband  anc 

85-OT. 

PRIVILEGED  COMMUNICAT 

Disclosnre  by  witness,  see  Witnessei 
204. 

PRIVITY. 

Admissions  by  privies,  see  Evidence,  8  ' 
With  party  to  action,  conclnaiveness  : 
caUon,  see  Judgment,  |8  668,  682. 

PROBABLE  CAUSE. 

Allegations  In  affidavit  for  violation  i 
laws,  see  Intoxicating  Uqnors,  8  1)  • 

PROBATE. 

Of  will,  see  Wills,  SI  289,  417. 

PROBATE  COURTS. 

See  Courts,  |  202. 

PROCEDURE. 

See  croas-i^rences  under  Practice^ 

PROCEEDS. 

Of  sate  by  executor  or  administrator 
ecutors  and  AdministratorB,  I  4(Ki. 

PROCESS. 

Homicide  committed  in  execution  of  pr : 
Homicide,  8  105. 

In  particular  actiont  or  proccediu 
Appeal,  see  Appeal  and  Error,  S  405. 
Criminal  prosecutions,  see  Criminal  Le 

Particular  formt  of  wriU  or  other  ;; 
See  Certiorari ;  Execution;  Gamishm' 
beas  Corpus;  Mandamus;  Prohibit] i 
Warranto ;  Sequestration.  , 
Subpcena  tor  witnesses,  see  Witnesses, 
Writ  of  error,  see  Appeal  and  Error,  8 

IT.  ABITSE  OF  PBOOESII 

False  Imptisonment,  see  False  Impristi 

PRO  CONFESSO. 

Decree  in  equity,  see  Equity,  |  430. 

PROFANITY. 

See  Blasphemy. 

PROFITS. 

Loss,  element  of  damages,  see  Damage): 

PROHIBITION. 

Of  traffic  in  Intoxicating  liquors,  se< 

eating  Liquors. 
Prohibitory  injunction,  see  Injunction. 


For  cases  In  Dee.  Dig.  *  Amer.  Digs.  1907  to  data 
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I.  NATURE  AND  GROUNDS. 

S  8.  Upon  subsequeot  prosecutiooB  for  vio- 
ladon  of  the  child  labor  law  (Act  No.  301,  p. 
^S,  of  1908),  a  certain  contention  held  to  be 
decided  by  the  trial  court,  and  not  to  be  raised 
by  prohibition.— State  v.  Rose  (La.)  620;  In 
re  Rose,  Id, 

S  3.  The  contention  that  to  attempt  to  pun- 
ish accused  every  time  he  violates  the  dbild 
labor  law  (Act  No.  301,  p.  453,  of  190S),  would 
be  an  attempt  to  punish  nim  for  one  continuing 
offense,  and  would  be  cruel  and  unusual  pun- 
ishment, is  a  question  for  the  trial  court,  sub- 
ject to  ainieal,  and  cannot  be  raised  on  pro- 
hibition.—State  T.  Rose  (La.)  520;  In  re  Rose, 
Id. 

{  3.  The  question  of  former  jeopardy  is  for 
the  trial  court  to  decide,  subject  to  review  on 
appeal,  and  cannot  be  raised  by  prohibition. — 
State  V.  Rose  (La.)  520 ;  In  re  Rose,  Id. 

§  3.  In  a  prosecution  for  violation  of  the 
child  labor  law  (Act  No.  301,  p.  453,  of  1908). 
prohibiting  the  employment  of  any  child  under 
the  age  of  14  years  to  labor  in  a  theater  or 
concert  hall,  the  contention  that  the  violation 
of  the  statute  involves  no  moral  turpitude,  but 
is  good  for  the  child,  must  be  passed  upon,  if 
at  all.  by  the  trial  court,  subject  to  appeal,  and 
cannot  be  raised  by  prohibition.— State  v.  Rose 
(La.)  620 ;  In  re  Rose,  Id. 

S  11.  The  question  whether  the  district  court 
found  correctly  in  holding  that  certain  parties 
were  guilty  of  contempt  in  interfering  with  the 
receiver  in  charge  of  the  property  of  a  corpora- 
tion will  not  be  reviewed  in  the  supreme  Court 
on  application  for  prohibition. — Blaise  t.  Secur- 
ity Brewing  Co.  (La.)  816. 

H.  JUBISDIOTION,  PBOGEEDZNOS, 
AND  REUCF. 

I  17.  A  challenge  of  jurisdiction  of  the  trial 
court  in  a  prosecution  for  violation  of  a  statute 
would  be  operative  only  In  that  case,  and  could 
afford  no  basis  for  a  prohibition  in  succeeding 
prosecutions  for  violation  of  the  same  statute. 
—State  v.  Rose  (La.)  520;  In  re  Rose,  Id. 

'  §  17.  As  a  prerequisite  to  an  application  for 
prohibition  to  prevent  proceedings  in  the  ju- 
venile court,  t^iere  must  have  been  a  plea  to  the 
jurisdiction  of  that  court.— State  v.  Rose  (La.) 
fi^ ;  In  re  Rose,  Id. 

PROMISE 

See  Contracts. 

PROMISSORY  NOTES. 

See  Bills  add  Notes. 

PROOF. 

See  Criminal  Law,  $|  3O!)-501 ;  Depositions; 

Discovery ;  Evidence ;  Witnesses. 
Amendment  to  conform  to  proof,  see  Pleading, 

§  237. 

Burden  of  proof  In  general,  see  Evidence,  S  96. 

Order  of  proof,  see  Criminal  Law,  S|  680,  683 ; 
Trial,  8g  59-08. 

Pleading  and  proof,  see  Indictment  and  Infor- 
mation, 8  176:   Pleading,  §S  380-399. 

Reception  of  evident-e  at  trial  of  civil  actions 
in  general,  see  Trial,  g§  40-85. 

Reception  of  evidence  at  trial  of  criminal  causes 
in  general,  see  Criminal  Law,  fi|  666-683. 

PROPERTY. 

Affected  by  Judgment  lien,  oee  Judgment,  f  780. 
Constitutional  guaranty  of  richt  of  property, 
see  Constitutional  Law.  g§  2H4-301. 


Constitudonal  guaranty  of  right  to  acquire, 
bold,  and  dispose  of  property,  see  Constitu- 
tional Lew.  1  87. 

Evidence  of  value  or  market  price,  see  Evidence, 
U  lis.  488. 

Exemptions,  see  Exemptions,  SI  37-44;  Hotne- 
stead.  H  81,  87. 

Subject  of  assessment  for  mnnidpel  improve- 
ments in  general,  see  Municipal  Corporations, 

5  426. 

Subject  of  attachment,  see  Attachment,  I  63. 
Subject  of  commerce,  see  Commerce,  §  41. 
Subject  of  compensation  on  taking  for  public 

use,  see  Eminent  Domain,  §  84. 
Subject  of  execution,  see  Execution,  {  41. 

Of  particular  cUtMct  of  peraona. 
See  Partnership,  §g  178.  186 :  Receivers,  55  74, 

77 ;  Religious  Societies,  |  20. 
Married  women,  see  Husband  and  Wife,  §9  114- 

103. 

Particular  ettatea  or  intcreatt. 
See  Dower. 

Community  and  separate  property,  see  Husband 

and  Wife,  §  274. 
Married  woman's  separate  property,  see  Hos- 

band  and  Wife,  SS  114-193. 

Particular  apeciea  of  property. 
See  Animals;  Waters  and  Water  Courses. 
Corporate  stock,  see  Corporations,  §  84. 
Logs  and  lumber,  see  Logs  and  I^ogging. 

Remediet  involving  or  affecting  property. 
See  Attachment ;  Detinue ;  Ejectment ;  Execu- 
tion ;  Forcible  Entry  and  Detainer,  ||  &-34 ; 
Fraudulent  Conveyances;  Gomishment;  In- 
junction, 88  35,  38 :  Partition;  Quieting  Ti- 
tle;  Real  Actions;  Searches  and  Seizures; 
Sequestration:  Specific  Performance:  Tn-v- 
ga^SS  27-68;   Trover  and  Conversion,  {) 

Bankruptcy  proceedings,  see  Bankruptcy. 

Condemnation  proceedings,  see  Eminent  Do- 
main. IS  274,  281. 

IMstress  for  zent,  see  Landlord  and  Tenant,  8 
265. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  Homestead,  8  183. 

Foreclosure  of  mortgages,  see  Chattel  Mortga- 
ges. 8        Mortgages,  8  390. 

Insolvency  proceedfiiCT,  see  Insolvency. 

Setting  aside  transfer  In  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, 88  206-299. 

Tranafera  and  other  mattera  affecting  title. 

See  Abandonment ;  Adverse  Posseseion ;  As- 
signments ;  Assignments  for  Benefit  of  Cred- 
itors ;  Chattel  Mortgages ;  Deeds ;  Des'Tot 
and  Distribution ;  Gifts ;  Mortgages ;  I*ar- 
tition  ;  Pledges  ;  Powers. 

Dedication  to  public  use,  see  Dedication. 

Receivership,  see  Receivers,  8(  74,  77. 

Sale,  see  Sales;  Vendor  and  Purchaser, 

Sale  of  property  of  decedent,  see  Executors  and 
Admlnlstmton).  ES  343-402. 

Taking  for  public  use,  see  Eminent  Domain. 

Offenaea  againat  or  invtAving  propeHy. 
See   Arson ;    Burglary ;    Forgery ;    Larceny ; 

Nuisance. 

Injuring  or  killing  animals,  see  Animals,  8  45. 
Obtaining  proper^  by  false  pretenses,  see  False 
Pretenses. 

Removal  or  transfer  of  proper^  subject  to 
mortgage,  see  Chattel  Mortgages,  {  230, 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROSTITUTION. 

See  Disorderly  House. 


\  w  .... 
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PROTECTION. 

Equal  protection  of  the  laws,  see  Constitution- 
al Law.  ft  209-245. 
Of  exemption  rights,  see  Exemptions,  |  123. 
Of  in^ts,  see  Infants,  S  13. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Iaw,  SS  753-7G1:  Trial,  If  130- 
145.  101,  194. 

PROVISIONAL  REMEDIES. 

S(>e  Attachment;  Ball;  GarnisfameDt;  Injunc- 
tion ;   Receivers ;  Sequestration. 

Effect  of  supersedeas  or  stay,  see  Appeal  and 
Error,  {|  488,  489. 

PROVOCATION. 

Defense  to  civil  action  for  assault,  see  Assault 

and  Battery,  S  12. 
Element  of  manslausbter,  see  Homicide,  §{  45, 

271. 

PROXIMATE  CAUSE. 

Of  injury  to  passenger,  see  Carriers,  §  305, 
Of  loss  of  or  injury  to  goods  shipped,  see  Car- 
riers, I  123. 

PUBERTY. 

presumptions  aa  to  puberty  of  infant  under 
fourteen  years  of  age,  see  Infants,  {  06. 

PUBLICATION. 

Of  notice  of  intention  to  apply  for  enactment  of 
special  or  local  law,  see  Statutes, -§  8^. 

Of  petition  for  public  improvements,  see  Mu- 
nicipal Corporations,  8 

PUBLIC  CORPORATIONS. 

See  Counties;  Municipal  Corporations. 
Drainage  and  reclamation  districts,  see  Drains, 
I  1& 

PUBLIC  DEBT.- 

See  Municipal  Corporations,  g§  873,  003. 

PUBLIC  FUNDS. 

See  Counties.  }  154;  Municipal  Corporations, 
a  873,  003. 

PUBLIC  HIGHWAYS. 

See  Highways. 

PUBLIC  IMPROVEMENTS. 

See  Drains;    IliRhways;    Levees;  Municipal 

Corporations,  §§  200--440, 
Subjects  and  titles  of  actx  relating  to  public 

works,  see  Statutes,  %  123. 

PUBLIC  LANDS. 

Adverse  possession,  see  Adverse  Posseitston,  |  7. 
Lands  under  navizable  water,  see  Navigable 
Waters,  §S  3G,  37. 

m.  DI8POSAX.  OF  LANDS  OF  THE 
STATES. 

ConclusloDS  In  pleadini;  in  action  to  set  aside 

sale  for  fraud,  nee  Pleading,  8  8. 
Power  to  convey  lands  under  navigable  waters, 

see  Navigable  Waters,  §  37. 

9  152.  The  state  cannot  recover  land  from 
a  third  person  for  fraud  of  a  patentee,  where 


such  third  person  acquired  it  for  a  valuable 
consideration  and  without  notice  of  the  fraud. 
—State  V.  Hacklt-y,  Hume  &  Joyce  (La.)  772. 

S  152.  Objection  for  failure  to  require  pre- 
vious tender  in  a  suit  hy  the  state  to  set  a-*ide 
a  sale  of  lands  for  fraud  held  not  siistniuL-d.— 
State  T.  Hackley,  Hume  &  Joyce  (La.)  772. 

PUBLIC  UWS. 

See  Statutes. 

PUBLIC  NUISANCE. 

See  Nuisance,  88  72,  75. 

PUBLIC  OFFiC£RS. 

See  Officera 

PUBLIC  POLICY. 

Validity  of  contracts,  see  Contracts,  IS  101, 
130. 

PUBLIC  PROPERTY. 

Adverse  possession,  see  Adverse  Possession,  |  7. 

PUBLIC  PROSECUTORS. 

See  District  and  Prosecuting  Attorneys. 

PUBLIC  RECORDS. 

See  Records. 

PUBLIC  REVENUE. 

See  Taxation. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  |  S3. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Corporations ;  Railroads ;  Street 
Railroads. 

Electric  light  and  heating  companies,  see  Elec- 
tricity. 

Interstate  commerce  laws,  see  Commerce. 
Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 
Taking  property  for  pnblic  use  in  general,  see 

Imminent  Domain. 
What  constitutes  public  use  for  which  property 

may  be  taken  imder  power  of  eminent  domain, 

see  Eminent  Domain,  J  3& 

PUBLIC  WAYS. 

See  nighwa.vs;  Municipal  Corporations,  fit 
048-700,  735-810. 

PUBLIC  WORKS. 

See  Drains ;  Highways ;  Levees ;  Municipal 
Corporations,  S§  206-446. 

Subjects  and  titles  of  acts  relating  to,  see  Stat- 
utes, 8  123. 

PUNISHMENT. 

See  Fines;  Penalties. 

For  contempt  of  court  In  general,  see  Contempt) 
88  72.  79. 

For  crime  in  general,  see  Criminal  Law,  8  1218. 
Instructions  as  to  punishment  of  accused,  see 
Criminal  Law,  8  *90. 
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PUNITIVE  DAMAGES. 

See  DemageBt  |  87. 

PURCHASERS. 

See  Sales;  Vendor  and  Parchaser. 

QUALIFICATIONS. 

Of  expert  witnesses,  see  Evldeoce.  {  539. 
Of  witoesses  in  general,  see  Witnesses,  Si  37- 
204. 

QUANTUM  MERUIT. 

See  WoA  and  Labor. 

QUASHING. 

iDdictmeot  or  Information,  see  Indlfrtment  and 

Information,  {  140. 
Tenire,  see  Jury,  g  116. 

QUESTIONS  OF  UW  AND  FACT. 

In  civil  actions,  lee  Trial,  a  136-145,  191,  194. 
In  criminal  prosecutions,  see  Criminal  Lav,  IS 
753-764. 

QUIA  TIMET. 

See  Quieting  Title. 

QUIETING  TITLE. 

Doubt  or  dispute  as  to  title  ground  for  relief 

by  Injunction,  see  Injnnction,  g  S8. 
Tax  titles*  see  Taxation,  g  805. 

X  BIOKT  or  AOTIOH  AlTD  DEFEH8ES. 

g  12.  To  sue  under  Code  1896,  §S  809-813, 
to  quiet  title,  the  complainiog  party  must  be 
In  peaceable  possession,  though  the  deed  under 
which  the  adverse  parties  claim  be  invalid.— 
Holland  v.  Coleman  (Ala.)  128. 

g  12.  The  existence  of  a  lifft  estate  and  the 
possession  of  the  land  by  one  holding  under  a 
life  tenant  Aeld  such  an  obstacle  to  the  asser* 
tioD  of  the  legal  rights  of  a  reversioner  aa 
entitled  him  to  maintain  a  bill  to  remove  a 
'Cloud  from  title,  though  not  in  possession.— Fies 
V.  Roaser  (Ala.)  287. 

n.  PRO0EEDIHO8  AND  REUEF. 

Multifariousness  of  bill,  see  Equity,  g  148. 

S  35.  A  bill  to  remove  a  cloud  on  title  must 
allege  that  complainant  was  in  possession  at 
the  commencement  of  the  suit.— Crooker  v.  White 
(Ala.)  227. 

8  42.  A  bill  which,  as  originnlly  filed,  was 
strictly  within  Code  1907,  §  5443  et  seq..  to 
quiet  title,  was  properly  alloyred  to  be  amended 
by  adding  averments  leading  to  relief  from  de- 
fendant's alleged  void  mortgage.— State  Land 
Co.  T.  Alitchell  (Ala.)  117. 

QUI  TAM  ACTIONS. 

See  PenaltieB.  fi  40. 

QUITCLAIM. 

Estoppel  by  quitclaim  deed,  see  Estoppel,  g  39. 

QUO  WARRANTO. 

I.  HATVKB  Aim  aBOUMDS. 

f  1.  Quo  warranto  held  not  the  proper  reme> 
dy,  where  the  filing  of  salary,  as  required  by 
Code  1907.  g  703,  suM.  "G."  is  alone  sought— 


Revenue  and  Road  Com'rg  of  HoUle  CoantT 

State  (Ala.)  972. 

{  11.  The  office  of  a  city  treasurer,  appoint- 
ed pursuant  to  Municipal  Code  Act  (ActB  IW!. 
pp.  799.  Sll)  gi  17,  ^  (Code  1907.  |g  1067. 
1171),  and  an  ordinance  thereunder,  fteU  to  be  a 
"public  civil  office,"  title  to  which  may  be  tried 
by  quo  warranto  under  Code  1807.  g  5453. — 
Michael  T.  State  (Ala.)  929. 

RACE. 

Discriminatioi)  by  reason  of  race  as  denial  of 
equal  protection  of  laws,  see  Constitutional 
Law,  gg  220,  221. 

RAFFLES. 

See  Lotteries,  g  20. 

RAILROAD  COMMISSIONERS. 

Regulations  of  carriers,  review  of.  see  Carrier^ 

§  18. 

Regulations  of  connecting  carriers,  see  Caxrien^ 

RAILROADS. 

See  Street  Railroads. 

As  employers,  see  Master  and  Servant 

Carriage  of  goods  and  passengers,  see  Carriers. 

Regulations  depriving  of  property  without  due 
procese  of  law,  "see  Constitutional  Law,  g  297. 

Taxation  of,  amendment  of  constitutional  provi- 
sions, see  Constitutional  Law,  g  9. 

Taxation  of,  consttuction  of  exemption  laws,  see 
Taxation,  g  190. 

I.  OOKTBOI.  AHP  BEOVIATZOH  IV 
OEHERAI.. 

Control  and  regulation  of  common  carrlen.  sec 

Carriers,  gg  1-18. 
Regulation  of,  as  relation  of  commerce,  see 

Commerce,  g  61. 
Regulations,  deuying  equal  protection  of  laws, 

see  Constitutional'  Law.  g  241. 
Regulations  depriving  of  property  without  due 

process  of  law,  see  Gonstitaticmal  Law,  g  ^7. 

S  5.  The  initial  discretion  as  to  the  means 
and  manner  of  operating  a  rltilroad  hrld  in 
those  charged  with  its  management,  but  such 
discretion  is  subject  to  la'Wful  governmental 
supervision.— State  T.  Florida  East  Coast  By. 
Co.  (Fla.)  425. 

m.  PTTBUO  AID. 

County  election  on  question  of,  see  Conattes.  1 

154. 

V.  BIOHT  OF  WAT  AMD  OTHER  IIV- 

TEBE8T8  IN  LAUD. 

Acquisition  of  rifihts  under  power  of  eminent 
domain,  see  Eminent  Domain. 

VI.  OOWSTBUCTION.  KAINTEHAHCE, 

AMD  EQUIPMEMT. 

g  108.  Code  1890,  g  3480,  held  to  make  a  de- 
mand necMsary  only  to  compel  the  erection  of 
cattle  guards  by  a  railroad,  and  after  oac« 
erected  no  further  demand  to  keep  tbem  iu 
repair  Is  required.— Central  of  Georgia  Bj.  Co. 
V.  CarroU  (Ala.)  233. 

g  103.  Code  1896,  g  3480,  requiring  a  rail- 
road to  erect  cattle  guards,  being  in  derogation 
of  the  common  law.  must  be  strictly  oonstmed. 
—Central  of  Georgia  By.  Co.  t.  CarroU  (Ala.) 
235. 

g  103.  Railroad  company  JkfJd  not  bonnd  by 
the  common  law  to  erect  cattle  guards.— Cen- 
tral of  Georgia  Ry.  Co.  v.  Carroll  (Ala.) 
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i  113.  A  francblM  to  construct  a  railroad  In 
a  street  is  qo  protection  aeaiiut  liability  for 
damage  to  private  property.—Boagni  t.  Colorado 
Soothem,  N.  O.  &  P.  R.  Co>  (La.)  748. 

I  114.  In  an  action  against  a  railroad  for 
failure  to  repair  cattle  guards,  permitting  live 
stock  to  enter,  that  plaintiff  only  owned  an 
undivided  one-fifteentb  interest  in  the  land 
held  not  to  require  that  bis  recovery  be  lim- 
ited to  one-fifteenth  of  damage  to  the  crop.— 
Central  of  Georgia  Ry.  Go.  T.  CarroU  (Ala.) 
235. 

I  114.  The  measure  of  damages  for  failure 
by  a  railroad  to  mointain  cattle  guards  in  good 
repair,  permitting  stock  to  enter  and  damage 
crops,  declared.-H^entral  o(  Georgia  Ry.  Co.  v. 
Carroll  (Ala.)  285. 

{  114.  Evidence,  In  an  action  by  an  abutting 
owner  for  damage  from  the  construction  of  a 
railroad  in  the  street,  held  to  preponderate  In 
favor  of  the  amount  of  damages  assessed.— 
Boagni  V.  Colorado  Sonthern,  N.  O.  &  P.  B. 
Co.  Tli.)  748. 

i  114.  In  action  br  owners  of  propertj  abut- 
ting on  streets  of  a  city  through  which  a  rall- 
roaa  had  constructed  Its  tracks  for  damages  by 
the  constmction  of  the  road,  evidence  held  to 
sustain  a  verdict  for  plaintiff.- Lastrapes  v. 
Colorado  Southern,  X.  O.  &  P.  B.  Co.  (La.)  791. 

-Vn.  SAXiEl,  LEABEB.  TBAFFIO  OOK- 
TRAOTS,  AHD  OOHBOUDATIOM. 

I  131.  Act  1902,  p.  101,  No.  74,  forbidding 
the  lease  of  a  competing  railroad  to  another, 
held  not  to  apply  to  a  certsin  lease.— New  Or- 
leans, Ft.  J.  &  G.  I.  R.  Co.  T.  New  Orleans 
Southern  Ry.  Co.  (I>a.)  467. 

Z.  OPEBATXOK. 

Carriage  of  passengers,  see  Carrius.  ||  246-S47. 
Injuries  to  employes,  see  Master  and  Servant, 
8  85-801. 

(B)  8tatvtorr»     Hnalelpal,     mmM*  OMeial 
RcKnlatloBB. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  I  241. 

Deprivation  of  property  without  due  pioceas  of 
law,  see  Constitutional  Law,  1  297. 

Laws  Mating  to  equiiunent  of  lumber  cars  as 
denial  of  nght  of  acquiring,  oofisessing  and 

rrotecting  property,  see  Constitutional  Law, 
87. 

<C)  Comvaales  mmA  Penou  Liable  for  In- 

I  200.  Where  a  railroad  owning  a  trad  gives 
aaotfaer  railroad  the  right  to  use  it,  it  owes 
the  duty  of  an  employe  of  the  other  railroad 
rightfully  using  the  track  not  to  place  cars 
so  near  the  track  as  to  Injure  hfm  while  on 
a  passing  car.— Southern  By.  Co.  v.  Arnold 
(Ala.)  2aS. 

(B>  A««ld«nts  to  Trains. 

I  297.  In  an  action  for  -  injuries  to  a  rail* 
road  employ^  from  being  struck  by  a  car  while 
on  a  passing  train,  whether  he  was  negligent 
held  under  the  evidence  to  be  for  the  Jury. — 
Southern  B7.  Co.  v.  Arnold  (Ala.)  293. 

<F)  Aeeideats  at  Crosslavs. 

Applicability  of  instructions  to  case,  see  Trial, 
1  251. 

Sufficiency  of  demurrer  to  complaint,  see  Plead- 
ing, i  206. 

i  310.  The  engineer  of  a  switch  engine  must 
be  presumed  to  know  the  conditions  at  a  pub- 
lic crossing.— Louisville  &  N.  R.  Co.  v.  Dava- 
ner  (Ala.)  276. 


I  810.  It  Is  the  duty  of  an  engineer  of  a 
train  to  know  that  the  wur  Is  clear  at  a  popu- 
lous crossing.— LouisTllle  «  N.  B.  Oo.  t.  i>av- 
aner  (Ala.)  27a. 

I  812.  It  is  the  duty  of  'an  oiglneer  to  give 
warning  signals  at  short  Intervals  while  passing 
through  a  town^^Lonisrille  *  N.  B.  Co.  v. 
Dsvanw  (Ala.)  278.' 

t  844.  A  count  In  a  complaint  In  an  ac- 
tion for  injuries  received  while  crossing  a  rail- 
road track  held  snOlcienL— Looisville  a  N.  R. 
Co.  T.  Johnson  (Ala.)  300. 

I  344.  A  demurrer  to  a  plea  of  contributory 
negligence,  addressed  to  a  count  In  a  com- 
plaint charging  wanton  or  willful  miaeonductj 
held  propeny  sustained.— Lonisrille  &  N.  R. 
Co.  r.  Jobnwm  (Ala.)  SCO. 

S  847.  Evidence  in  an  action  against  a  rail- 
road company  for  Injuries  received  while  cross- 
ing its  track  held  admis^ble.— Louisville  &  N, 
B.  Co.  V.  Johnson  (Ala.)  800. 

iS50.  Whether  a  train  had  started  back 
en  a  CPOssiuK  was  attempted,  and  plaintiff 
knew  it  when  oe  went  on  the  crossing,  held 
for  the  Jury  ^Louisville  &  N.  B.  Co.  t.  Davaner 
(Ala.)  m 

I  860.  Whether  It  was  wanton  misconduct  to 
reverse  a  train  after  clearing  a  populons  cross- 
ing and  immediately  recross  It  had  for  the  Jury. 
— tiouisvIUe  &  N.  B.  Odl  T.  Davaner  (Ala.) 
276. 

I  851.  In  an  action  for  the  death  of  one 
kiUed  at  a  railroad  Crossing,  instructions  held 
erroneous  as  Ignoring  the  last  clear  chance" 
doctrine.— Stanford  t.  St  Louis  &  S.  F.  B. 

Co.  (Ala.)  110. 

f  861.  An  instruction  as  to  contributory  neg- 
ligence held  properly  refused.- Louisville  &  K. 
B.  Co.  V.  Johnson  (Ala.)  300. 

I  851.  An  instruction,  in  an  action  against 
a  railroad  company  for  Injuries  received  while 
crossing  defendant's  track,  as  to  defendant's 
negligence,  held  properly  refused.— Louisville  & 
N.  B.  Co.  T,  Johnson  (Ala.)  300. 

I  361.  A  requested  Instruction  as  to  damages, 
In  an  action  for  Injuries  received  while  crossing 
defudant's  track,  held  properly  refused.— Louis- 
ville &  N.  R.  Co.  V.  Johnson  (Ala.)  800, 

(G)  lajarlea  to  PeivoM  oa  or  aear  Traelta. 

Applicability  of  instructions  to  pleading  and  a^- 

dence,  see  Trial,  !  262. 
Argumentative  instructions,  see  Trial,  |  240. 
Injuries  to  persons  on  or  near  street  rallrMd 

tracks,  see  Street  Railroads.  |{  81-118. 

I  855.  One  is  not  necessarily  a  trespasser 
because  on  a  railroad  track.  If  at  the  point 
the  track  is  in  or  ou  a  public  highway.— Re- 
public Iron  &  Steel  Co.  v.  White  (Ala.)  141. 

I  855.  A  person  walking  along  a  path  at  the 
side  of  a  railroad  track,  who  is  killed  at  a  point 
not  at  a  crossing  or  In  a  street,  is  a  trespasser. 
—Martin  t.  Uuiou  Springs  ft  N.  By.  Co.  (Ala.) 
897. 

f  869.  A  child  lying  down  on  a  railroad  track 
between  the  rails,  with  his  foot  over  a  rail,  is 
a  tresitasser.— Southern  By.  Co.  t.  Smith  (Als.) 

390. 

i  367.  Trainmen  held  required  to  keep  a 
lookout  where  persons  are  in  the  habit  of  cross- 
ing the  track.— Southern  Ry.  Co.  v.  Smith 
(Ala.)  390. 

t  869.  The  rule  that  trainmen  need  not 
keep  a  lookout  for  a  trespasser  on  the  track 
applies  to  children  and  atfuKs.— Southern  By. 
Co.  V.  Smith  (Ala.)  890. 
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I  876.  After  discovering  a  person  in  danger- 
oTii  proximity  to  a  track  or  on  the  track,  it  .is 
the  dntr  of  the  person  In  charge  of  an  ap- 
proaching engine  to  take  Buch  ateps  as  will 
avoid  injuring  such  person,  and  failure  to  di* 
so  is  negligence.— LouiBviUe  A  N.  B.  Co.  T. 
Johnson  (Ala.)  300. 

f 376.  A  railroad  only  owed  to  a  trespasser, 
led  while  walking  along  the  trnok,  the  duty 
not  to  have  injured  him  after  discovering  his 
peril.— Martin  v.  Union  Springs  &  N.  Ry.  Co. 
(Ala.)  897.  . 

S  S78.  The  presumption  that  one  on  a  rail- 
road track  will  move  off  on  seeing  a  train  ap- 
proaching does  not  apply  to  a  cHild  only  six 
yeara  old.— Southern  Ry.  Co.  v.  Smith  (Ala.) 


S  881.  Person  injured  at  crossing  held,  un- 
der the  evidence,  jgiiilty  of  negligence  per  se.— 
Tatum  T.  Bock  Island,  A.  &  L.  B.  Co.  <La.) 
796. 

i  387.  Negligence  of  person  injured  at  cross- 
ing Acid  to  be  defense  In  an  action  to  recover 
for  iujuries  and  resulting  death.— I^tum  t.  Bock 
Island,  A.  A  L.  R.  Co.  (La.)  796. 

8  391.  To  operate  a  train  through  a  town 
while  it  is  dark  at  a  rate  of  speed  prohibited 
by  ordinance  does  not,  without  more,  constitute 
that  wantonneaa  which  is  the  equivalent  of  in- 
tentional wrong,  and  which  would  render  the 
railroad  liable  for  the  death  of  a  trespasser.— 
Martin  r.  Union  Springs  &  N.  Ry.  Co.  (Ala.) 
897. 

S  394.  A  complaint  in  an  action  for  the 
death  of  a  child  struck  by  a  train  heM  auffl- 
cient.  without  alleging  that  the  trainmen  dis- 
covered that  the  child  could  not  .or  would  not 
extricate  himself  from  hia  periL— Southern  By. 
Co.  T.  Smith  (Ala.)  890. 

f  S94^  The  complaint  in  an  action  for  inju- 
ries to  an  infant  or  adult  atmck  by  a  train 
must  show  that  the  person  injured  waa  not 
a  trespa8«er.-^outhem,By.  Co.  t.  Smith  (Ala.) 
390. 

I  391.  A  complaint  In  an  action  against  a 
railroad  for  the  death  of  a  child  struck  by  a 
train  heM  demurrable  for  failure  to  allege  facts 
showing  that  the  child  was  not  a  trespasser.— 
Southern  Itf.  Co.  t.  Smith  (Ala.)  89a 

I  894,  Counts  In  a  complaint  for  the  deatii 

of  a  person  while  walking  along  a  railroad 
track  held  insnfflcient  as  a  charge  of  mere  neg* 
ligence.  In  failing  to  show  that  decedent  was 
not  a  trespasser,  to  whom  they  owed  only  the 
duty  of  not  injuring  him  after  discovering  his 
peril.— Martin  Union  Springs  &  N.  Ry.  Co. 
(Ala.)  897. 

I  394.  Counts  In  a  complaint  for  the  death 
of  a  person  walking  'along  a  railroad  track 
held  to  charge  mere  negligence,  and  not  to 
charge  wantonness  and  willfulness,  authorizing 
a  recovery  for  the  death  of  a  trespasser. — Mar- 
tin V.  Union  Springs  &  N.  Ry.  Co.  (Ala.)  897. 

I  896.  Code  1907,  |  6476,  construed,  and  held 
to  place  on  a  railroad  the  burden  of  showing 
compliance  with  the  requirements  of  the  statute 
as  to  the  giving  of  signals  oo  the  approach  of 
trains  to  public  cxossingi.— Southern  By.  Ca  t. 
Smith  (Ala.)  890. 

I  896.  One  sulnit  for  the  death  of  a  child 
struck  by  a  train  has  the  burden  of  proving 
the  failure  of  the  trainmen  to  exercise  due 
care  after  the  discovery  of  the  peril  of  the 
child.— Southern  By.  Co.  t.  Smith  (Ala.)  390. 

(nt  iBj wles  to  AMlmala  ob  or  near  Traeka. 

{  439.  Held  unnecessary  to  allege  that  train- 
men, at  the  time  of  killing  a  mule,  were  acting 
within  the  pcope  of  their  authority,  where  it 


may  be  Inferred  from  other  facts  well  pleaded.— 
Central  of  Georgia  Ry.  Co.  v.  Williams  (Alt) 
328. 

S  441.  Where  the  evidence  conclusively  show- 
ed that  a  mule  was  killed  by  defendant's  train 
at  one  of  the  places  specified  in  Code  1907,  1 
5473.  the  burden  was,  by  section  5476,  on  de- 
fendant to  acquit  itself  of  negligence.— -Central 
of  Georgia  Ry.  Co.  v.  Williams  (Ala.)  328. 

S  441.  In  an  action  against  a  railroad  com- 
pany for  injury  to  a  horae  by  becoming  fright- 
ened at  a  train,  the  burden  waa  upon  plaintilE 
to  establish  Uebiltty;  Code  1906,  |  1965,  ut 
applying  to  make  out  a  prima  facie  case  »f- 
ligpnce.— Mobile,  J.  &  E.  a  B.  Co.  t.  Kei 
(Miss.)  628. 

S  446.  Though  an  en^neer  may  have  been 
negligent,  held,  that  it  did  not  follow  as  a  niat- 
ter  of  law  that  the  killing  of  a  cow  on  the  tiaci 
was  the  proximate  result  of  such  negligence.— 
Central  of  Georgia  Ry.  Co.  v.  Simons  (Ala.)  50. 

f  446.  In  an  action  against  a  railroad  for  the 
killing  of  a  horse,  hel4  a  question  for  the  jniy 
whether  defendant's  train  did  the  killing.— 
Birmingham  Belt  B.  Go.     Norria  (Ala.)  9L 

<I)  Plrcs. 

Motion  to  strike  pleas  setting  up  contributory 
negligence,  see  Pleading,  {  3^52. 

(  459.  In  an  action  against  a  railroad  foe 
injuries  from  fire,  an  instruction,  predtcating  a 
finding  for  defendant  on  failure  of  i^intiff  to 
take  due  care  to  protect  his  propoty,  held 
properly  rejected.— LouiaTUle  &  N. -B.  Co.  x. 
Smith  (Ala.)  241. 

S  400.  In  au  action  for  fire  set  by  a  locomo- 
tive, a  plea  that  plaintiff  negligeutly  allowed 
inflammable  material  cast  by  defendant  neu 
plaintifTs  office  to  remain  there  held  not  de- 
murrable.— Sullivan  Timber  Co.  v.  Louisville  t 
N.  B.  Co.  (Ala.)  941. 

I  478.  In  an  action  against  a  railroad,  coontt 
of  a  declfiration,  averring  that  damages  were 
caused  by  reason  of  the  fire,  held  not  subject 
to  demurrv.— Loulsrille  ft  N.  B.  Go.  t.  Smith 
(Ala.)  241. 

9  478.  In  an  action  against  a  railroad  for 
damages  from  fire,  a  complaint  hrld  not  de- 
fective for  the  alternative  averment  that  de- 
fendant "caused  or  allowed"  the  damage.— 
LoulsvUle  ft  N.  B.  Go.      Smith  (Ala.)  241. 

I  480.  Testimony  for  plaintiff,  that  witness 
saw  sparks  emitted  from  defendant's  locomo- 
tive which  set  Bre  to  cotton  of  which  plain- 
tifF's  bales  were  a  part,  raised  a  presumption 
that  the  fire  igniting  the  cotton  was  the  result 
of  negligence  in  the  equipmoit,  coiutractioB. 
and  operation  of  the  locomotive^LoiiisTUte  ft 
R.  Co.  V.  Smith  (Ala.)  241. 

S  480.  In  an  action  for  fire  set  by  a  locomo- 
tive, the  burden  held  on  defendant  to  show,  at 
feast  prima  facio,  that  the  Bre  waa  emitted 
without  negligence  in  tlw  construction  and  op- 
eration of  the  locomotive.— Sullivan  Timber  Co. 
V.  Louisville  ft  N.  B.  Co.  (Ala.)  941. 

I  481.  In  an  action  against  a  railroad  for 
damages  to  cotton  by  fire,  evidence  Md  ir- 
relevant as  throwing  no  light  on  the  measure 
of  damages.— LonlaTille  ft  N.  B.  Co.  T.  &iiith 

(Ala.)  2fi. 

1  482.  lliat  a  locomotive  running  SO  miles 
an  hour  emits  more  sparks  than  one  running 
25  miles  per  hoar  does  not  of  itself  show  that 
the  former  is  negligently  operated  or  equipped. 
—Sullivan  Timber  Co.  v.  Louisville  ft  N.  B. 
Co.  (Ala.)  941. 

S  484.  In  an  action  against  a  railroad  for 
damages  to  cotton  by  fire,  evidence  held  to  rm- 
der  the  question  of  negligence  one  for  the  Jury. 
-LoulsvUle  ft  N.  B.  Co.  v.  Smith  (Ala.)  241. 
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RAPE. 

I.  OXTEV8ES  AND  RESPOHflZBXUTT 
THXIREFOR. 

I  16.  A  eoDTictioD  of  assault  with  intent  to 
rape,  set  aside.— Rushtou  t.  State  (Fla.)  486. 

n.  PBOSBOimoKAirDPinasBifsiiT. 

iVi  BTldevee* 

Bridence  of  other  offense,  see  Criminal  Law,  S 
369. 

Presumptions  as  to  capacity  of  accused  infant, 
see  Infants,  g  66. 

RATE. 

Of  speed  of  trains,  violation  of  ordinance  as 

wantonness,  see  Railroads,  t  891. 
Transportation  xatM,  sea  Carriers,  {  249. 

RATIFICATION. 

Of  acts  of  agent,  see  Mncipal  and  Agent,  f  175. 
Of  acts  of  -married  woman,  see  Hosbsno  and 
Wife,!  89. 

REAL  ACTIONS. 

See  Ejectment;  Fordble  Entry  and  Detainer, 
il  9-34. 

S  8.  The  court  in  a  petitory  action  by  heirs 
held  not  entitled,  on  giving  plaintiffs  judgment 
for  the  interest  claimed,  to  adjudge  that  the 
taxes  and  improveinents  are  equal  to  the  leve* 
naes.— Pearce  t.  Ford  (La.)  771. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

Assets  of  estate  of  decedent,  see  Bieeuton  and 
Administrators.  H  129,  130. 

Conreyanoes,  see  Deeds ;  Vendor  and  Purchaser. 

fiflect  of  statute  of  frauds  on  agreements  rela- 
ting to  real  property,  see  Frauds,  Statute  of, 
H  56,  75. 

Mortgage,  see  Mortgages. 

Remedies  involving  or  affecting,  see  Bjectment ; 
Forcible  Entry  and  Detainer,  ||  9^ ;  Heal 
Actions.  • 

Remedies  of  belrs,  see  Descent  and  Distribu- 
tion, I  90. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutors and  AdministratoxB,  H  343-40i2. 
Trespass  to,  see  Treepass. 

REASONABLE  DOUBT. 

Degree  qf  proof  in  criminal  prosecutions,  see 
Criminal  Law,  |  661. 

Instructions  as  to  reasonable  donbt,  see  Crim- 
inal Law,  I  789. 

REBUTTAL 

Admission  In  rebuttal  of  evidence  proper  In 

chief,  see  Trial,  i  6S. 
Scope  of  eridoMe  In  rdiuttal,  see  Criminal  Law, 

1988. 

RECEIPTS. 

Parol  or  extrinsic  evidence  to  contradict  or  vary, 

see  Evidence,  S  408- 
Shipping  receipts  and  bills  of  lading,  see  Gar- 

ri«^  Il  58,  62. 

RECEIVERS, 

Of  corporations  in  general,  see  Corporations,  I 
553. 


Procurement  of  receivership  for  proi 
session  of  pledgee  as  ground  for  se 
see  Seqnestzanon,  1  4. 


H.  APFOrWTMEHT,  QUAMT. 

AMD  TBNUBX. 

Effect  of  supersedeas  or  stay,  see  . 

Error,  $  489. 
Npcesaity  of  affidavit  on  appeal  fron 

fusing  to  appoint  receiver,  see  App 

rop,  ff  361. 
Time  for  appeal  from  order  of  appoi 

Appeal  and  E^ror,  8  344. 

m.  TITLE  TO  AND  POSSES 
PROPEBTT. 

8  74.  Unauthorized  interference  vi 
aioD  of  a  receiver  cannot  be  justll 
ground  that  the  person  interfering 
the  appointment  ill-advised  or  illegal. 
Securi^  Brewing  Co.  (La.)  816. 

I  74.   Actual  notice  of  appointmei 
ceiver  is  sufficient  to  render  person 
with  his  possession  guilty  of  conten 
no  official  .notice  has  been  giveu. — Bl 
curity  Brewing  Co.  (L«.)  816. 

S  74.  Interference  with  the  posse 
receiver,  or  obstruction  of  his  attei 
ei'cise  the  right  of  possession,  is  pui 
for  contempt. — Blaise  v.  Security  Bi 
(La.)  816. 

fi  77.  Act  No.  128,  p.  163,  of  181 
limit  the  lessor's  right  of  pledge  to  ri 
year  from  the  appointment  of  a  recei' 
see.— I.  Trager  Co.  v.  Cavaroc  Co.  (L 

IV.  MANAOEMEMT  AMD  Dl 
TIOM  or  PBOPBBTT 


(D)  Sale  mnA 


of  Property. 


I  135.  The  appointment  of  a  rec  I 
not  to  divest  possession  of  pledgee,  n  i 
Ixe  sale  of  property  pledged  for  lest 
secured  debt.— Ozan  Lumber  Co.  t. 
Lumber  Co.  (La.)  889. 

RECEPTION. 

Of  evidence  at  trial,  see  Griminal  Lai 
083;  Trial.  H  46-8B. 

RECITALS. 

In  judgment,  construction  and  opex  i 
Judgment,  I  52B. 

RECUMATtON. 

Districts,  see  Drains,  1 18. 

RECOQNIZANCE& 

See  Bail. 

RECONVENTION. 

See  Bet-OfC  and  Counterclaim. 

RECORDS. 

Of  partioutar  factt,  acU,  in»trummt$, 
oeedinfft  not  iudicial. 
Agricultural  lien  or  privilege,  see  A{ 
1  IZ 

Dedication  of  property  to  public  use,  \ 
cation,  S  19. 

Of  judicM  proceedings. 
Information  or  complaint,  see  Indiett 

Information,  I  43. 
Judgment,  see  Judgment,  {  286. 
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Jadgment  in  criminal  proMcution,  see  GrlmiDal 
Law.  11  995,  996. 

Transcript  on  appeal  or  writ  of  error,  sea  Ap- 
peal and  £}rror.  H  494-690 ;  Criminal  Law,  H 
1088-1128. 

Redordt  a*  no^ce,  and  at  affecting  priorities. 
See  Caiattel  Mortgages.  \  153. 

I  17.  Parol  evidence  admiuible  under  Acts 
1886,  p.  92,  Ko.  57,  to  prove  contents  of  a  deed 
alleged  to  be  destroyed,  held  inaufflcient.— Bab- 
ington  Bros.,  Limited,  v.  Barber  (Ia.)  844, 

RECOUPMENT. 

See  Set-Off  and  Oonntetclaim. 

RECUSATION. 

See  Judges,  IS  51.  56. 

Of  nrosecutiag  attorn^  aa  affecting  right  of 
judge  to  appoint  couoael  for  prosecution,  see 
Crimina]  Law,  |  OSO. 

REDIRECT  EXAMINATION. 

See  WitneaseB,  H  28%  287.  ' 

REFERENCE. 

m.  REPORT  AHD  FUfDINOB. 

Xlevlew  of  questions  of  fact,  see  Appeal  and  Br- 
ror,  §{  1017-1022. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  iBStnimenta. 

n.  PBOOBBDZVOB  AMD  BBUEF. 

S  30.  A  complaint  to  reform  a  deed  becanse 
of  mistake  mast  allm  the  mistake.— Page  t. 
Whatley  (Ala.)  116. 

§  46.  Mistake  as  ground  for  reformation  of 
instrument  must  be  proved  by  satisfactory  evi- 
dence—Page V.  Whatley  (Ala.)  116. 

I  45.  Equity  grants  reformation  of  deeds 
only  where  error  certainly  appears.— Page  t. 
Whatley  (Ala.)  116. 

8  45.  Where  it  Is  sought  to  reform  a  deed  to 
conform  with  a  parol  agreement,  proof  thereof 
should  be  fall  and  convincing.— Prior  t.  Davis 
(Fla.)  686. 

REFORMATORIES. 

Elce  Convicts. 

REFUNDING. 

T^xes  paid,  see  Taxation,  |  638. 

REGISTERS  OF  DEEDS. 

See  Records. 

REGISTRATION. 

Fee  Records. 

Of  voters,  see  Ejections,  If  95,  OS. 

REHEARING. 

See  New  Trial. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, S  832. 

RELATIONSHIP. 

Disqualification  of  witness  by  relationship,  to 

party,  see  Witnesses,  ||  52-61. 
Of  juror  to  party  or  persons  interested  in  suit 

flK  affecting  competency,  see  Jury.  |  90. 


RELEASE. 

See  Payment 

From  arrest,  see  Bail. 

Of  particutar  elanet  of  riffktt  ami  KmhUHte*. 

See  Mortgages,  H  296,  311. 
Judgment  Hen,  see  Judgment,  I  800. 
Inability  of  carrier  in  respect  to  goods,  see  Car> 
riera,  |  1S9. 

X.  BEQinSITES  ANO  VAXJOITT. 

§  17.  A  settlement  of  a  claim  for  injuries,  if 
obtained  under  certain  circumstaneea,  held  in- 
valid for  fraud.— Louisville  ft  N.  B.  Co.  t. 

Huffstutler  (Ala.)  146. 


hl  pleading,  evidekoe,  tbiai., 
and  review. 

8  52.  A  replication  in  an  injury  action  Md 
sufficiently  to  allege  that  plaintiff  at  the  time 
of  an  alleged  settlement  was  in  such  an  an* 
sound  mental  condition  as  to  render  him  in- 
capable of  making  a  binding  cootract.— Louis- 
ville &  M.  B.  Co.  T.  HnffstnUw  (AlaO  14& 

RELEVANCY. 

Of  evidmce,  see  Criminal  Law,  |i  388-308 ;  Eir- 
Idence,  U  106-117. 

RELIGIOUS  SOCIETIES. 

I  12.  Action  of  ft  coandl,  not  shown  to 
have  anthoiity,  in  excommnnlcating  a  pastor 
of  a  local  church,  held  not  ground  for  enjoin- 
ing the  pastor  and  his  followers  among  his 
congregation  from  usingthe  chnrch  property. 
—Mason  v.  Lee  (Miss.)  625. 

S  14.  The  coarts  will  not  take  jnrisdictioa 
of  matters  concerning  rdlgiona  asaodations. 
except  to  protect  some  iwoperty  right. — Uona- 
ton  V.  Howze  (Ala.)  266. 

ti  20.  It  was  not  within  the  anthority  at  a 
minority  of  church  members  to  surrender  a  lot 
to  the  church  pastor  under  the  guise  of  a  da- 
tlon  en  paiuieot— Tabernacle  Bapdat  Chnrch  t. 
Green  (La.)  1. 

REMAINDERS. 

Conclusions  in  pleading  in  action  by  mnalnder' 

man,  see  Pleading,  f  8. 
Duties  and  liabilities  of  life  tenants  as  to  rp- 

maindeouen,  see  Life  Estates. 

REMAND. 

Of  cause  by  appellate  ooozt  see  Appeal  and  Ilr- 
ror,  H  12(»-1206. 

REMEDIES. 

See  Action. 

Constitutional  guaranty  of  rij^t  to  Justice,  and 
remedies  for  injuries,  aee  Gonstitatimal  Law, 

II  827,  829. 

REMEDY  OVER. 

By  Insurer  apthut  person  canslng  IoMi  we  In- 
surance, I  Q06w 

REMISSION. 

Of  debt,  see  Release. 

Of  part  of  claim  affecting  Jurisdictional  amount 
in  controversy,  see  Courts,  {  121. 

REMITTITUR. 

Of  cause  by  appellate  coort,  see  Appeal  and 

Error.  H  120^1208. 
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REMOVAL 

0£  debtor  w  sround  for  attadnnent,  ««  Attach- 
ment, I  SO. 

Of  mortgaged  property  by  mortgagor,  tee  Chat- 
tel MortgageB,  1  229. 
Of  public  officers  In  general,  see  OflScen,  |  66. 

REMOVAL  OF  CAUSES. 

m.  CITIZENSHIF  OR  AUENAOE  OF 
FARTIB8. 

(B)  Seyarabl*  C*atroTeralMi> 

i  61.  Method  of  determining  whether  action 
is  Reparable,  bo  aB  to  be  removable  to  the  fed- 
eral conrt,  atated.— Southern  Ry.  Co.  t.  Arnold 
(Ala.)  293. 

I  61.  A  complaint  held  not  to  state  separable 
Cannes  against  a  nonresident  railroad  company 
and  other  resident  defendants,  so  as  to  war- 
rant removal  of  the  case  against  the  railroad 
company  to  the  federal  court. — Son  them  Ry. 
Co.  T.  Arnold  (Ala.)  293. 

REMOVAL  OF  CLOUD. 

Ree  Quieting  Title. 

RENEWAL. 

Of  lease,  see  Landlord  and  Tenant,  |  90l 

RENT. 

See  Landlord  ai^  Tenant,  H  190-265. 
Recovery  In  action  of  tvespaBs,  see  Trespan, 
j  SO. 

Rii^ts  of  life  tenant,  see  Life  Estates.  |  21. 

REOPENING  CASE. 

For  farther  artdence,  see  Trial,  {  68. 

REPAIRS. 

Of  demised  premises,  see  Landlord  and  Tenant, 
I  IfiO. 

Or  streeta  and  other  public  ways,  duty  of  ma- 
nidpality,  see  Mnnlcipal  Corporations,  |  757. 

REPEAL 

Of  constitutional  provisions,  see  Constitntlonal 

Law,  §  24. 
Of  statute,  see  Statutes,  H  159,  161. 

REPETITION. 

Of  Instmctions,  see  Trial.  |  260. 

REPLEVIN. 

See  Detinue. 

REPRESENTATION. 

Of  bank  by  officers  and  agents,  see  Banks  and 

Banking,  H  106.  116- 
Of  corporation  by  officers  and  agents,  see  Cor^ 

porations,  U  399-432. 

REPRESENTATIONS. 

False   repreeentations,   see   False  Pxetoises; 

Fraud. 

Id  appIicati<Hi  for  insnnuice,  see  Insurance,  S| 
282,  723. 

REPRESENTATIVES. 

Personal  repreaentatlTeB,  see  Bzecnton  and  Ad- 
ministrators. 


REPUGNANCY. 

Implied  repeal  of  statute  by  inconsistent  or  re- 
pugnant act,  see  Statutes,  |  159. 
In  all^tiwis  ot  pleading,  see  Pleading,  |  21. 
In  description  of  bonndaries,  see  Boundaries, 

In  iustmetlons  to  Juiy,  see  THal,  I  248. 
Of  eonstitnti(mal  amendment  as  against  orla- 
inal  provisions,  see  Constitutional  Law,  {  24. 

REPUTATION. 

Of  parties  or  other  persona,  evidence  of  in  civil 

actions  in  general,  see  Evidence.  J  106. 
Of  witness,  see  Witnesses,  H  887-568. 

REQUESTS. 

For  instmctloDS,  see  Criminal  Iaw,  S5  S25-830; 
Trial,  H  255-261. 

For  Instructions,  necessity  for  purposes  of  re- 
view, see  AiH;>eal  and  Srror,  |  216. 

RESCISSION. 

Cancellation  of  written  instrument,  see  Cancel- 
lation, of  Instruments. 

Of  contract,  see  Contracts,  H  266,  270. 

Of  contract  of  sate,  see  Vendor  and  Purchaser, 
i  102. 

Of  gift,  see  Gifts,  8  41. 

Of  insnrance  policy,  see  Insurance,  |  229. 

RESERVATIONS. 

Creation  «t  easement  by  leswvation  in  grant, 

see  Basements,  f  14. 
In  conveyanoee  of  tliaber,  see  Logi  and  Logging, 

*  ^         RES  6EST>C. 

In  civU  actions,  see  BvideDC^  Jl  121,  127. 
Id  criminal  proeecutlons,  see  Gnmina]  Law,  H 
864-868. 

RESIDENCE. 

Of  parties  as  determining  jurisdiction  at  federal 
courts,  see  Removal     Causes,  {  61. 

RES  JUDICATA. 

See  Jodgmeot,  ||  S4(MI84,  668-716. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  H  802-882;  Principal 
and  Agent,  |  156. 

RESPONSIVENESS. 

Of  answers  of  witneases,  see  Witnesses,  |  248. 

RESTORATION. 

Of  consideration  on  canceiiatlon  of  instrument, 
see  Cancellation  of  Inatramenta,  |  24. 

Of  consideration  on  rescission  <tt  contracts  In 
general,  see  Contracts,  |  266. 

Of  lost  recwds.  see  Recotds*  i  17. 

RETURN. 

Of  record  for  purpose  of  review,  see  Appeal 
end  Brror,  | 


See  Taxation. 


REVENUE. 
REVERSAL 


Of  judgment  or  order  in  criminal  proaecntlona, 

see  Criminal  Law,  {  1189. 


For  cssea  tn  Dse.  Dig.  A  Amsr.  Digs.  UOT  to  data  *  XnOases  sss  sans  topic  ft  secUon  (|)  NUHBBR 

Digitized  by 


Google 


REVERSIONS. 

Landlord's  Kretslon,  see  Landlord  and  Tenant, 
I  63. 

Bight  of  rereisioner  to  sae  for  partition,  see 
Partition,  {  19. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  IS  1019-1189;  Habeas  Corpus. 

Of  assessment  of  taxes,  see  Taxation,  {§  474- 
499. 

Of  judgment  of  justice  of  tbe  peace,  see  Jus- 
tices of  ttte  Peace,  S  174. 

Right  to  trial  by  jury  on  appeal  or  other  pro- 
ceeding for  review,  see  Jury,  |  17. 

REVISION. 

Of  statutes,  see  Statutes,  {  231. 

REVOCATION. 

See  Cancellation  of  Instruments. 

Of  agency,  see  Brokers,  {  44;   Prindiml  and 

Agent,  I  34. 
Of  gift,  see  Gifts,  S  41. 

Of  liquor  licenses,  see  Intoxicating  Uqnon,  | 
106. 

RIGHT  OF  WAY. 

See  Easements. 

Over  street  railroad  tracks,  see  Street  Rail- 
roads, I  85. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters,  f  39;  Waters  and  Wa- 
ter Courses,  {  51. 

RISKS. 

Assumed  by  senant,  see  Master  and  Servant, 

8S  203-222,  295. 
Within  insurance  policy,  see  Insurance,  |  402. 

RIVERS. 

See  Navigable  Waters. 

R^rian  rights,  see  Waters  and  Water  Courses, 

ROADS. 

See  Highways;  Street  Railroads. 
Id  cities,  see  Municipal  Corporations,  U  648- 
706. 

ROLLS. 

Assessment  toll,  see  Taxation,  i  41S. 

RULES. 

Of  master  governing  work  of  servant,  see  Mas- 
ter and  Servant,  H  144,  243. 

Of  telegraph  companies  relating  to  business 
hours,  see  Telegraphs  and  Telephones,  |  81. 

SABBATH. 

See  Sunday. 

SAFES. 

Requirement  of  insurance  policy  as  to  koenint; 
books  and  papers  in  safe,  see  Insurance,  §  335. 

SALARY. 

Of  municipal  officers,  see  Municipal  Gorpora- 
ti<ms,  I  104. 


SALES. 

Coneluslreness,  as  against  buyer  of  judgmmt 
against  setter,  see  Judgment,  i  682: 

Powers  of  sale,  see  Powers. 

Regulation  of  weights  and  measures,  see  Weigfabi 
and  Measures. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances. 

Salet  by  or  to  particular  clofteM  of  pw»on». 
See  Executors  and  Administrators.  fS  343-402: 

Principal  and  Agent,  }  103;  Receivers.  |  135. 
Mortgagors,  see  Chattel  Mortgages.  8  229. 
Trustees,  see  Trusts,  {  203. 

Soles  of  parUeular  speoies  oft  or  ettates  or  is- 
terests  im,  property. 

See  Intoxicating  Uquors. 

Decedent's  property,  see  Executors  and  Admio* 

istrators,  Sg  343-402. 
Logs  or  lumber,  see  Logs  and  Logging,  |  34. 
Mortgaged  property,  see  Chattel  Aioitgagee,  I 
.229, 

Real  property  in  general,  see  Vendor  and  Pur- 
chaser. 

Standing  timber,  see  Logs  and  Logging,  S  3. 
Trust  property,  see  Trusts,  §  203. 

8alc»  on  jvdicial  or  other  proceedingt. 
See  Execution,  f  272. 

By  executors  or  administrators,  see  Executors 

and  Administrators,  IS  343-402. 
By  receivers,  see  Receivers,  5  IS-x 
On  partition,  see  Partition,  SflOS.  109. 
Tax  sales,  aee  Taxatim,  |  623. 

I.  BEQUISITES  AHD  VAUDXTT  OF 
OOHTBAOT. 

I  3.  A  contract  considered,  and  held  not 
changed  by  certain  provisions  from  a  builder's 
contract  to  one  for  tbe  sale  of  a  chattel,  so  as 
to  make  the  law  governing;  sales  of  chattels  ap- 
ply.—Walstrom  V.  Oliver^wattB  Const.  Co.  (Ala.) 
46. 

S  38.  The  misrepresentation  justifying  re- 
scission of  a  contract  of  sale  must  be  shown  to 
be  untrue,  the  seller  must  have  Imown  or  had 
good  reason  to  believe  it  untrue,  and  tbe  burer 
must  have  relied  on  it.— Crooker  t.  White  (Ala.) 
227. 

I  40.  A  representation  by  a  seller  made  to 
induce  tbe  buyer  to  purchase  held  material,  jus- 
tifying rescission  of  the  contract  of  sale  if 
fraudulent— Crooker  v.  White  (Ala.)  227. 

I  52.  In  a  suit  to  rescind  a  contract  for  tbe 
sale  and  purchase  of  a  patent  right  on  the 
ground  of  the  fraudulent  representations  of  the 
seller,  evidence  held  not  to  show  that  fraud 
was  practiced  on  the  buyer— Crooker  v.  White 
(Ala.)  227. 

IV.  PERFOBMANCE   OF  OONTRACT. 

(C)  DellverT'    and    Acceptuee   of  Gvoda. 

S  163.  A  seller's  notice  to  the  buyer  of  in- 
abilit.v  to  furnish  the  balance  of  tbe  goods  held 
a  breach  of  the  contract.— Minor's  Estate  v. 
Crusel  (La.)  500. 

i  176.  The  buyer  of  goods  held  bound 
to  pay  the  price  to  the  seller's  assignee  in  due 
course.— Farmers*  Loan  &  Trust  Co.  t.  Raio- 
er  (Miss.)  491. 

V.  OPEHATZOir  AXB  EFFECT. 

(D)  Bona  Pide  FarcbMers. 

Of  mortgaged  property,  see  Chattel  Mortgages, 
S  153. 

VI.  WABBAMTIES. 

I  200.  The  warranty  by  a  seller  that  an  nn- 
sound  horse  sold  was  sound  would  not  be  a 
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fraad  nnless  the  seller  knew  of  ita  anaoundnets. 
— Jordan  v.  AastiD  (Ala.)  TO. 

$  262.  Buyer  held  entitled  to  rely  on  war- 
ranty, except  aa  to  patent  defects,  and  not 
bound  to  make  any  examination.~\V.  T.  Adama 
Mach.  Co.  T.  Turner  (Ala.)  80S. 

{  2S0.  Stipnlation  in  contract  of  sale  of 
machinery  held  not  to  impose  upon  the  buyer 
the  duty  to  inspect  with  a  view  to  giving,  with- 
in 10  days  after  the  machinery  was  received, 
notice  of  any  imperfection.— W.  T.  Adams 
Mach.  Co.  T.  Turner  (Ala.)  30S. 

{  285.  Contract  of  sale  construed,  and  held, 
that  notice  to  the.  seller,  within  10  days  after 
the  machinery  was  received,  of  an  ijnperfection, 
waa  not  a  ctmdition  precedent  to  a  recovery  for 
breach  of  the  warranty.— W.  T.  Adams  Blach. 
Co.  V.  Turner  (Ahu)  SOS. 

f  286.  Under  contract  of  sale  of  machinery, 
the  dependent  right  of  the  seller  to  fumlRh 
material  or  do  the  work  in  perfectine  the 
machinery  held  to  become  extinct  after  toe  10 
days  to  report  discovered  imperfections  to  the 
seller  had  expired.— W.  T.  Adama  Mach.  Co. 
T.  Turner  (Ala.)  SOS. 

VH.  REMEDIES  OF  BELI^EB. 
(B)  Actions  tor  Price  or-  Value. 

Application  of  general  statute  of  UmltatiODS, 

see  Limitation  of  Actions,  $  46. 
Entries  in  boolcs  of  accounts  aa  eyidenc^  see 

Evidence,  S  364. 

I  854.  Pleas  of  recoupment  in  an  action  for 
cement  sold,  alleging  delay  in  its  shipment,  held 
sufficient,  and  not  subject  to  demurrer,  because 
not  alleging  defendant's  inability  to  procure  the 
cement  elsewhere.— Carolina  Portland  Cement 
Co.  V.  Alabama  Const.  Co.  (Ala.)  332. 

I  354.  Plea  of  recoupment  In  an  action  for 
cement  sold,  alleging  delay  In  shipment  by  plain- 
tiff, held  not  demurrable  on  stated  ground.— 
Carolina  Portland  Cement  Co.  v.  Alabama 
Const.  Co.  (Ala.)  832. 

i  358.  In  an  action  on  a  note  given  for  a 
horse,  where  defendant  claimed  a  rescinsion  of 
the  sale  for  breach  of  warranty,  plaintiff  held 
entitled  to  show  by  defendant's  witnesses  that 
defendant  had  subsequently  traded  the  horae. 
—Jordan  v.  Austin  (Ala.)  70. 

I  358.  In  an  action  on  a  note  given  for  a 
horse  sold,  certain  testimony  held  admissible. — 
Jordan  v.  Austin  (Ala.)  70. 

i  35S.  Evidence  that  statements  of  account 
for  mantels  Sold  to  defendant  through  her  au- 
thorized agent  were  retained  without  objection 
waa  admissible  to  show  agency.— Childress  v. 
Smith-Gchols-Buntett  Hardware  Co.  (Ala.)  322. 

S  394.  Requested  charge  in  an  action  for 
breach  of  warranty  held  properly  refused  aa 
confusing.— Byrd  t.  Beall  (Ala.)  53. 

'^TtSL,  BEBCEDIES  OF  B1TTEIU 

(O)  Actions  for  Bremoh  of  Oomtraet. 

I  417.  Evidence  held  sufficient  to  show  the 
market  price  of  oil  at  the  point  of  delivery  at 
the  time  of  defendant's  breach  of  a  contract  of 
sale.- Minor's  Estate  r.  Crusel  (T.a.)  590. 

IX.  oonDinoNAr  sales. 

Chattel  mortgages  distinguished  from  condition- 
al sales,  aee  Chattel  Mortgages,  §  6. 

5 465.  The  statute  requiring  a  conditional 
e  contract  to  be  recorded  is  not  in  force  in 
Jefferson  coanty.— Higdcm  v.  Garrett  (Ala.)  323. 

i  480.  The  measure  of  damages  for  conver- 
aion  of  personalty  conditionally  sold  stated.— 
Higdon  T.  Garrett  (Ala.)  323. 


SALOONS. 

See  IntCKdcatIng  Liquors. 

SANITY. 

Opinion  eridence,  see  Criminal  Law, 

SATISFACTION. 

See  Payment;  Release;  Tender. 

Of  mortgage,  see  Mortgages,  |§  298,  3 

SCALES. 

RegaIation«  see  Weights  and  Measnn 

SCHEDULE. 

In  bankruptcy  proceedings,  see  BanI 

SCHOOLS  AND  SCHOOL  DIS' 

Laws  providing  for  taxation  of  pi 
colored  persons  for  support  of  hU 
for  white  persons  only  aa  abridgmei 
iteges  and  immunities  of  dtiaenship 
stitutional  Law,  {  206;  as  denial 
protection  of  law,  see  Oonstitution 
220. 

n.  PUBLIC  SCHOOLS. 

(O  Oovemment,  Officers,  anA  I 
-  MeetlBv>> 

I  63.  Under  Acts  1902,  p.  408,  No. 
a  removal  of  members  of  the  parish 

school  directors  for  "the  deplorable  co 
the  school  affairs  of  the  pariah"  held 
ized.— State  ex  rel.  Muller  v.  Cyr  (Lb 

$  53.  Under  Acts  1902,  p.  408,  No. 
the  removal  of  school  directors  by 
Board  of  Education  held  not  a  remoi 
Governor;  his  mere  approval  of  the 
the  board  of  which  he  was  a  member 
fying  the  statDte.i— State  ex  rel.  Mull 
(La.)  595. 

SCIRE  FACIAS. 

To  enforce  bail  bond,  see  Bail.  $  90. 

SCROLL 

Execution  of  tax  deed  under  private 
Taxation,  |  765. 

SEALS. 

Effect  of  answer  in  equity  not  nndei 

Equity,  |  SlO. 
On  tax  deeds,  see  Taxation,  |  765. 

SEARCHES  AND  SEIZURI 

§  7.  An  ordinance  prohibiting  the  I 
intoxicating  liquor  for  lawful  or  unia 
poses,  and  providing  for  the  seizure  anc 
tion  of  such  liquor  and  the  arrest  o 
suspected  of  violating  such  ordinance 
violation  of  Const  1901,  BjJl  of  Ri| 
against  an  unreasonable  search  or  seiai 
oE  Bessemer  v.  Eidge  (Ala.)  270. 

SECONDARY  EVIDENCE 

See  Criminal  Law,  |  898;  Brldence.  Sfl 

SECURITY. 

See  Bail;  Bonds;  Chattel  Mortgage 
gages. 

Collateral  security  in  general,  see  Pie- 
In  proceedings  for  Injunction,  see  Ii 
I  285. 
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On  appeal  or  writ  of  error,  Me  Appeal  and  Er- 
ror, n         465,  475. 

To  keep  the  peaces  see  Breadi  of  the  Peace. 
1 1ft 

SEDUCTION. 

XZ.  OBIMINAI.  RESPOMSZBlXTrr. 

I  46.  The  wefg:bt  or  snfficieacr  of  corrobora- 
tive evidence  is  a  question  for  the  Jurv, — Allen 
v.  State  (Ala.)  279. 

I  46.  Under  Code  1907,  S  7297.  providing 
that  no  indictment  or  conviction  shall  be  bad 
on  the  uncorrobotated  testimony  of  prosecatrix, 
the  corroboratory  evidence  is  snmcient  if  it 
extends  to  a  material  fact  and  satisfies  the 
jurr  that  the  woman  is  worthy  of  credit, — Allen 
v.  State  (Ala.)  279. 

I  46.  The  corroboration  of  the  proeecntrix 
need  not  be  as  to  every  material  fact  but  Is 
sufficient  if  it  extends  to  a  material  fact  and 
satisfies  the  Jnry  that  the  woman  Is  wortl^  of 
credit— Pannell  ▼.  State  (Aia.)  281. 

SEIZURE. 

See  Searches  and  Seizures. 

SELF-DEFENSE. 

Defense  to  proeecation  for  homicide  see  Homi- 
cide. SS  116,  187-194,  300. 

SENTENCE. 

See  Criminal  Law,  M 

SEPARABLE  CONTROVERSIES. 

Removal  from  state  coart,  see  BeiDOval  of 

Causes,  |  61. 

SEPARATE  ESTATE. 

Of  husband  or  wife,  distlnniisbed  from  com- 
munity property,  see  Husband  and  Wife,  | 

274. 

Of  married  woman,  see  Hnsband  and  Wife,  H 
114-183. 

SEPARATION. 

Of  husband  and  wife,  see  Divorce. 

SEQUESTRATION. 

I  4.  Sequestration  of  sawmill  ulant  by  pledg- 
ee in  possession  held  unauthorised. — Osan  Lum- 
ber Co.  T.  Goldonoa  Lumber  Co.  (La.)  889. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

Of  copy  of  indictment  or  informatifm  before 
trial,  see  Criminal  Law,  |  627. 

SERVICES. 

f!ee  Master  and  Servant ;  Worb  and  Labor. 
Of  broker,  suCBciency  to  entitle  to  cnnpenaation, 
see  Brokers,  H  54-57. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

Btirden  of  proof,  see  Evidence,  {  96. 
Fleading  matter  of  set-off  or  counterclaim,  see 
rieadins.  ««  138-143. 


I.  aATVBE  Am  oRoimMi  or 

XEMEDY. 

t  6.  "Recoupment"  defined. — Carolina  Port- 
land Cement  Co.  v.  Alabama  Const.  Co.  (Ala.) 
332. 

n.  SUBJEOT-MATTEB. 

}  27.  A  buyer  of  farm  produce,  when  sned 
for  breach  of  contract,  is  entitled  to  show  and 
recoup  damages  for  the  seller's  failure  to  ful- 
fill his  contract. — Red  Snapi>er  Sauce  Co.  v. 
Boiling  (Miss.)  401. 

III.  OPEKATIOIT   AHD  EFFECT, 

§  56.  Recoupment  does  not  confess  plaintiff's 
action,  as  does  the  plea  of  set-off.  bat  denies 
the  right  to  recover  at  all.  or  to  the  amount 
claimed.— Carolina  Portland  Cement  Co.  t.  Ala- 
bama Const.  Co.  (Ala.)  332. 

S  59.  If  plaintiff  suing  on  a  note  given  fol 
a  horse  sola  by  him  was  also  indebted  to  de- 
fendant and  the  debt  was  pleaded  as  a  set-oS, 
the  jury  could  find  for  defendant  for  the  sum 
due,  even  if  plaintiff  was  not  entitled  to  zecorer 
anything,  under  Code  1907.  i  5860.-^OTdan  v. 
Austin  (Ala.)  70. 

I  BO.  Where  def«idant*s  claim  in  recooimait 
equals  that  of  plaintiff,  he  is  entitled  to  Judg- 
ment, and,  if  It  exceeds  that  of  plaintiff,  to 
judgment  for  the  excess. — Carolina  Portland 
Cement  C<k  T.  Alabama  Const.  Co.  (Ala.)  832. 

SETTING  ASIDE. 

Indictment  or  information,  see  Indictment  and 

Infornution,  1  140. 
Verdict,  see  New  TriaL 

SETTLEMENT. 

See  Account  Stated;   Payment;  Release. 
Of  bill  of  exceptions,  see  Criminal  Law,  I  1002; 
Exceptions,  Bill  of,  S8  38,  39. 

SEVERANCE. 

Of  Terdict  as  to  parties,  see  Trial,  |  32& 

SEWERS. 

See  Drains. 

In  cities,  use  and  regulation,  see  Haniclpal  Cor- 
porations,  {  712. 

SEXUAL  INTERCOURSE. 

See  Rape;  Seduction. 

SHARES. 

Of  corporate  stocl^  see  Corporations,  1  94. 

SHERIFFS  AND  CONSTABLES. 

I.  APPOnraMENT,  QVAUFIOATIOW, 
AlTD  TEMXTKE. 

(A)  Sberias. 

I  6.  Under  Const  1901,  I  138,  and  Code 
1907,  M  182,  7191.  a  sheriff  held  subject  to 
Impeachment  tor  ncclect  in  permitting  a  negro 
confined  In  Jail  to  be  lynched.— Sute  T.  Caxales 
(Ala.)  296. 

m.  POWEKfl,  POTgl,  AMD  f.miin.T. 

Serriee  of  procees  in  justice's  ooort,  etatntory 
provisions,  see  Justices  of  the  Peace,  |  04. 

i  88.  Where  goods  are  seized  by  a  sheriff  In 
detinue,  it  is  immaterial  where  tb^  are  kept,  so 
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lone  as  they  are  kept  safely  by  the  officer  and 
ready  to  be  delivered  as  the  law  might  reoalre. 
— Carmlchael  t.  Unked  States  FidetUy  ft  Onai^ 
anty  Co.  (Ala.)  1008. 

IV.  UABIUTIES   ON  OlTIOZAIi 
BOHDB. 

I  1B7.  Where  a  dteriff  seised  property  under 
a  writ  of  detinue  and  delivered  ft  to  the  plain- 
tiff In  the  detinue  Bult  before  the  expiration  of 
the  Sve  days  within  which  the  defendant  had  the 
right  under  the  statute  (Code  1907,  S  3780)  to 
execute  a  replevy  bond,  he  violated  the  statute 
and  was  guflty  of  a  breadi  ct  bit  bond.— Car- 
michael  v.  United  Sutn  FldeUty  ft  Guaranty 
Co.  (Ala.)  1003. 

I  171.  In  a  suit  for  breach  of  a  sherlfTs  bond 
In  failing  to  require  and  take  a  forthcoming 
bond  of  plaintiff  In  detinue,  evidence  held  suffi- 
cient to  make  the  question  whether  a  forthcom- 
ing bond  waa  taken  one  for  the  Jury.— Carml- 
chael T.  United  States  Fidelity  ft  Ovaranty  Ca 
(AlaO  1008. 

SHIPPING. 

See  NavlgaUe  Waters. 

Slarine  insnxaneefSee  Insurance,  |  402. 

SHIPWRECKS. 

Marine  InsaEance*  see  Xnaarance,  1  402. 

SIDEWALKS. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  ||  7S6-S16. 

SIGNALS. 

From  trains,  see  Railroads,  $|  312,  367,  869. 

SIGNATURES. 

To  pleading,  see  Equity,  {  3ia 
To  will,  see  Wills.  |  ill. 

SIMUUTION. 

Gonveyanees  and  transactions  in  fraud  of  oed- 
Itors,  see  Fraudulent  Conveyances. 

In  conveyance  by  ancestors,  see  Descent  and 
DIstribuUon.  I  90. 

SUNDER. 

Bee  Libel  and  Slander. 

SOLE  TRADERS. 

See  Husband  and  Wife,  8  97. 

SOLICITATION. 

Of  bribe,  see  Bribery. 

SOUCITORS. 

Bee  Attoniey  and  OUenL  ■ 

SOLVENCY. 

Of  grantor  as  affecting  validity  of  conveyance 
as  to  creditors  or  subsequent  purchasers,  see 
Fraudulent  Conveyances,  |  57. 

SPECIAL  DEMURRER. 

See  Pleading,  1  209^ 

SPECIAL  FINDINGS. 

See  Trial,  «  849. 


SPECIAL  INTERROGATO  I 

See  Trial,  |  840. 

SPECIAL  LAWS. 

See -Statutes,  |  87. 

SPECIAL  PROCEEDINi 

See  Certiorari ;   Habeas  Corpus ;   '. '. 
Prohibition;  Quo  Warranto. 

SPECIAL  VERDICT. 

See  Trial.  |  849. 

SPECIFIC  PERFORMANI 

I.  ITATUBE  AND  OROUNDS  <  I 
EDY  nr  GEXSBAX. 

S  13.  Courts  should  not  order  a  i ' 
that  which  legally  he  Is  not  eutltl : 
Walshe  v.  Eudom  (La.)  666. 

I  18.  Specific  performance  should 
omy  where  the  thing  ordered  to  be  d< : 
in  the  legal  capadty  of  the  party  or  I 
it  and  rights  of  others  are  not  ! 
Walshe  t.  Bndom  (La.)  606. 

n.  OONTRAOTS  EHFOROZi 

S  26.  That  a  purchaser  of  real  ^\ 
to  -require  the  vendor  and  a  third 
account  for  the  proceeds  of  a  nart  cl 
erty  held  not  to  change  the  nature  t 
tract,  which  relates  to  land.— Baitle; ' 
(Ala.)  861. 

I  43.  A  parol  contract  to  convert 
cuted  by  the  payment  of  the  price  i 
llv«y  of  po  sec  salon,  is  enfoixeabh 
standing  the  statute  of  ftauds,— E 
Banes  (Ala.)  86i: 

I  6S.  Purchaser  Md  entitled  to  • 
ezecation  of  a  conveyance  of  the  li^ 
Bentl^  T.  Barnes  (Ala.)  861. 

IV.  FBOOEEDUrOS  AMD  B! 

I  106.  One  taking  with  notice  a  • 
of  the  property  from  a  vendor  heU 
and  a  proper  party  in  a  suit  by  thd 
for  specific  perfomiaiice.~B<ntley 
(Ala.)  361. 

i  114.  In  a  suit  to  enforce  an  eaf< 
domlnent  estate  held  stifQcieutly  dii 
enable  ihe  court  to  decree  specific  pei 
—Webb  V.  Jones  (Ala.)  887. 

I  127.  Where  a  right  of  way  v' 
reserved  In  the  deed  and  was  deni 
servient  tenant,  It  was  the  court's  cl 
force  specific  performance  by  establl 
right,  defining  the  track,  and  enjpinli 
anee.— Webb  v.  Jones  (Ala.)  887. 

I  120.  Attorney's  fees  are  not  v 
as  part  of  the  damages  in  a  suit  I! 
performance.— Manning  v.  Cohen  (Lfi 

I  129.  Under  Rev.  Civ.  Code,  ii 
2486.  a  Tendee  In  a  suit  for  specific  pn 
is  entitled  to  both  performance  and  i 
Maoning  v.  Cohen  (La.)  778. 

I  129.  A  vendee  in  a  snit  for  S[ 
formance  held  entitled  to  recover  a. 
the  rents  lost  after  the  vendor's  He. 
the  Interest  accrued  on  the  cash 
which  the  vendee  retained.— Manning 
(La.)  77& 

SPEED. 

Of  trains,  violation  of  ordinance  a 
nesa,  see  Railroads,  |  381. 
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SPIRITUOUS  LIQUORS. 

BegolatdoiL  of  maaufacture  and  sale,  lee 
tozlcadnc  Uqaon. 

SPOLIATION. 

Of  Iiutnimentat  see  AlterkUon  of  Instruments. 

SPRING  GUNS. 

Liability  for  injuries  caused  by  negligence  In 

maintaiDing,  see  Negligence,  I  47. 
Liability  in  trespass  of  owner  of  store  for  in- 

Jaries  to  burglar  caused  by,  see  Trespass,  i  4 

STARE  DECISIS. 

See  Courts,  |g  93,  106. 

STATE  BANKS. 

See  Banks  and  Banking,  9S  108-148. 

STATEMENT. 

Admissions,  see  Bvidence,  ftf  21Z-2SS. 

By  accused  or  other  persons  as  part  of  res 

geetffi,  see  Grimiosl  Law,  g§  364-868. 
By  parties  or  other  persons  as  part  of  res  ges- 

tse,  see  Evidraice,  H  1^  127. 
By  witness  inconsistent  witb  testimony,  see 

Witnesses,  S  380. 
Declarations,  see  Criminal  Law,  fi  424. 
Hearsay,  see  Evidence,  H  315,  317. 
Of  grounds  for  objection  to  evidence,  see  Trial, 

i  83. 

Of  plaintifTs  ,demaod,  see  Pleading,  K  48.  72. 

STATES. 

Courts,       Oonrbi.  , 

Legislative  pofrer,  see  Constitutional  Law,  1  60, 

I.  POimOAIi  STATES  AUD  bela- 

Tioira. 

1  4.  After  the  United  States  acquired  by 

cession  from  Spain,  the  territory  known  as 
"East  and  West  Florida,"  such  territory  was 
held  subject  to  the  Constitution  and  laws  of 
the  United  States,  and  on  its  admission  into 
Mie  Union  Florida  had  the  same  xli^ta  and  du- 
ties of  sovereignty  as  the  original  13  states. — 
Broward  t.  Mabry  (Fla.)  826. 

XL  aOVEXKMEWS  ANB  OFFICERS. 

Legislative  journals,  necessity^  of  showing  notice 
of  publication  of  local  bills,  see  Statutes, 

Mandamus  to  state  boards  or  officers,  see  Man- 
damus, II  78,  76. 

Power  w  truBtees  of  internal  improTement  fond 
to  convey  lands  under  navigable  waters,  see 
Navigable  Waters,  fi  37. 

m.  PBOPERTT.  COITTRACTS,  AMB 
lilABIUTIES. 

DisDosal  of  public  lands,  see  Public  Lands,  | 
152. 

Lands  under  navigable  waters,  see  Navigable 
Waten,  H  86.  37. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


STATUTES. 

For  statutes  relating  to  iiarticnlar  subjects,  see 

the  various  specific  topics. 
Charging  statutory  offenses,  see  Indictment  and 

Information,  {  110. 
Constitutionality  in  general,  see  Constltationai 

Law. 

Municipal  ordioancei,  aee  Municipal  Corpwa- 
tions.  I  111. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Statute  d!  limitati<Hifl,  see  Umitation  of  Ac- 
tions. 

t 

I.  ENAOTMEKT,  REQUISITES,  AMD 
VAUDITT  nr  GEHEBAX.. 

I  8^.  Under  Const.  1901,  S  10i6,  the  proof  by 
affidavit  of  notice  of  intent  to  ai^ly  for  the 

Esage  of  a  local  law  must  be  spread  on  the 
mal  of  each  house.— Sellers  y.  State  (Ala.) 

S  8^.  Legislative  journals  need  not  affirma- 
tively show  that  notice  of  local  bills  was  duly 
published.— Rushton  v.  State  (Fla.)  486. 

§  13.  Act  Nov.  23,  1907  <Sp.  AcU  1907.  p. 
49).  hdd  passed  in  Tiolation  of  Const.  19(n. 
I  62,  and  a  nuUlty.— State  t.  Smith  (Ala.) 

364. 

i  18.  The  Legislature  may  initiate  and  final- 
ly pass  a  bill  in  one  legislative  day. — Rusbton 

T.  State  (Fla.)  486. 

9  23.  Sp.  Acts  1907,  p.  189,  Iield  not  void  on 
the  ground  that  the  law  as  passed  by  the 
Senate  and  aigned  by  the  CUivemor  was  not 
the  same  law  as  passed  by  the  House.— 5ute 
T.  Semmes  (Ala.)  120. 

I  23.  A  wroiuF  date  in  a  message  from  one 
branch  of  the  Legislature  to  the  other  tcana- 
mitting  a  bill  may  be  treated  as  a  clerical  mis- 
prision.—Bush  ton  V.  State  (Fla.)  486. 

I  64.  A  statute  may  be  -valid  in  part  and  in- 
valid in  part.— State  v.  Cognevich  (La.)  439; 
In  re  Cognevich,  Id. 

8  64.  Acts  1908,  p.  134,  No.  92.  providing 
tot  the  standard  measure^  Aeld  voId.--State  t. 
C!ognev!eh  (La.)  438 ;  In  te  Cognericb.  Id. 

I  64.  The  unconstitutionalitT  of  the  exemp- 
tion of  lighting  and  electric  railway  companies 
and  the  department  of  police  and  public  build- 
ings of  New  Orleans  from  Act  No.  178,  p.  250, 
of  1908,  regulating  the  licensing  of  electriciaos, 
Aeld  to  vitiate  the  entire  act— State  y.  Gants 
(lA.)  624. 

n.  OSNERAI.  AMO  SPBOXAI.  OR  KO- 
OAL  LAWS. 

I  87.  Gen.  Acts  1907,  p.  642.  which  amends 
Loc.  Acta  1907,  p.  285,  I  11,  kM  a  local  law. 
within  Const  ItiOl.  |  110.— SeUers  t.  State 
(Ala.)  S4a 

m.  BUBJEbrs  ams  titi.eb  of  acts. 

I  106.  An  act  is  not  invalid  as  containing 
a  plurality  of  subjecta  if,  however  numerous 
the  heads  in  its  title,  or  provisions,  they  are 
germane  to  the  general  subject- Allman  ▼.  City 
of  MobUe  (Ala.)  23S. 

I  100.  The  requirement  of  Const  1901,  |  45. 
held  met  where  the  provisions  of  a  statute  are 
referable  and  cognate  to  the  subject  eiiwess- 
ed  in  the  title.— Darrington  v.  State  (Ala.)  396. 

I  109.  Const  art.  31,  reQulring  the  object  of 
an  act  to  be  expFMsed  in  ita  atle,  limiti  an 
act  purporting  to  amend  a  section  of  the  gen- 
eral law  to  the  subject-matter  thereof.— State  v. 
Tolman  (La.)  607. 

I  110%.  The  subject-mstter  of  Code  1907. 
703,  Bubd.  "G."  amendatory  of  Act  Oct  9. 
903.  p.  600.  SI  3,  4,  Acfd  to  be,  as  required  by 
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Const.  1901,  I  45.  expressed  In  the  title  of 
Act  Aug.  15,  1907  (Acts  1907,  p.  893)  of  which 
it  is  section  3,  snl>d.  ."G."— Revenue  and  Road 
Com'rs  of  Mobile  County  v.  State  (Ala.)  972. 

I  114.  Act  No.  209,  p.  312,  of  1908.  amend- 
ing Act  No.  171.  p.  3ffi!,  f  0,  of  1898,  which 
imposed  a  licenne  tax  on  pawnbrokers  only, 
licli  unconstitutional  to  the  extent  that  it  pro- 
Tides  for  a  license  tax  on  money  lenders;  the 
title  not  expressing  the  object  of  the  act,  as 
reqoired  by  Const  art.  31.— State  t.  Tolman 
(La.)  607. 

I  118.  The  dtle  and  the  body  of  Sp.  Acts 
1907.  p.  189,  litld  to  contain  but  one  subject 
expressed  in  the  title,  as  required  by  CoDSt. 
§  45.— State  t.  Semmes  (Ala.)  120. 

f  118.  Under  Const.  1901,  {  45.  the  title  of 
Gen.  Acts  1907.  p.  366,  held  sufficient  to  in- 
clude certain  dansea  in  the  body  o£  the  act^ 
Darrington  t.  State  (Ala.)  896. 

S  123.  Act  March  12,  1907  (Laws  1907,  p. 
398),  authorizing  cities  to  provide  for  drain- 
age, sewerage,  etc.,  fteM  not  in  violation  of  the 
constitationil  provision  requiring  each  law  to 
contain  tnit  one  subject,  clearly  expressed  in  its 
title.— Allman  t.  City  of  Mobile  (Ala.)  238. 

IV.  AMEHDMENT,  REVISION,  AND 
OODIITOATION. 

Amendment  of  corporate  charters  or  acts  of  in- 
corporation, see  Corporations,  %  38. 

%  136.  A  statute  purporting  to  amend  a  re- 
pealed statute  is  void.— State  t.  Gognevlch  (La.) 
439 ;  In  re'  Cognevlch,  Id. 

I  138.  Gen.  Acts  1907,  p.  366,  prohibiting 
the  sale,  purchase,  or  giving  away  of  intoxica- 
ting liquors,  held  not  obnoxious  to  Const.  1901, 
I  45.  relating  to  amending  statntes.- Darrington 
T.  State  (Ala.)  396. 

\  140.  Act  Aug.  15,  1907  (Acta  1907,  p.  893), 
held,  notwithstanding  its  title,  not  to  amend 
Act  Oct.  9,  1003  (Acts  1908,  p.  504)  |  8.— Reve- 
nue and  Road  Com'n  of  Mobile  County  t. 
State  (Ala.)  972. 

%  147.  The  language  of  a  statute  as  revised, 
or  the  legislative  intent  to  change  the  former 
statute,  must  be  clear  before  the  court  can  ad- 
jadge  that  there  is  a  change  of  the  statute.— 
Southern  Ry.  Co.  v.  Smith  (Ala.)  390. 

V.  BEPEAZ.,   SirSFENSION,  EXPIRA- 
TION. AND  BEVIVAIi. 

Repeal  o/  ttatvia  relating  to  particular  tub- 
jecta. 

See  Exceptions.  Bill  of.  S  66;   Weights  and 

Measures,  |  2. 
Charters  of  insurance  companies,  see  Insnrance, 

S  4. 

Execution  of  process  in  justice's  court,  see  Jus- 
tices of  the  Peace,  8  64. 

Sale  of  intoxicating  liquors,  see  Intoxicating 
Liquors,  I  46. 

I  169.  That  two  statutes  relating  to  the  pub- 
lic health  and  creating  offices  in  connection 
therewith  were  passed  by  the  same  L^[islature 
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wittiiQ  a  few  days  creates  a  strong  presump- 
tion that  no  conflict  was  supposed  to  exist.— 
SUte  V.  Duncan  (Ala.)  265. 

I  ISl.  Gen.  Acts  1903,  p.  499,  amended  by 
Act  Aug.  15,  1907  (Gen.  Acts  1907.  p.  893),  held 
not  to  repeal  Act  Aug.  13,  1907  (Gen.  Acta 
1907,  .p.  864)  I  142,  so  that  an  ordinance  cre- 
ating the  office  of  city  t>acteriologist  was  not 
Invalid  as  encroacliing  on  tlie  powers  of  health 
officers  of  the  state.— State  v.  Duncan  (Ala.) 
265. 

VI.  OOHSTRUOnON  AND  OPERA- 
TION. 

(A)  General  Ralea  of  CoiiatractlOB. 

S  209.  A  word  or  phrase,  recurring  in  an  in- 
strument, statute,  or  Constitution,  is  often  giv- 
en a  presumptive  meaning  by  giving  it,  when 
used  in  an  ambiguous  sense,  the  meaping  that  it 
held  previously  in  the  instrument,  statute,  or 
Constitution ;  but  this  presumption  is  condi- 
tioned on  the  absence  of  the  appearance  of  a 
contrary  intent— Gemert  v-  Limbach  (Ala.)  903. 

i  211.  The  title  of  act  No.  74,  p.  113,  of 
l^G,  providing  for  the  recusation  of  district 
attorneys  prescritied  by  section  2  of  act  No. 
35,  p.  35,  of  1877,  held  not  to  enlarge  the 
enacting  clause  of  the  act.—State  v.  Boasberg 
(La.)  162. 

I  231.  Under  the  authority  riven  by  the  act 
of  1903  (Acts  19G3.  p.  2W,  c.  5267)  to  the  com- 
missioners to  compile  the  General  Statutes,  held 
.  that.  If  repugnant  provisions  of  prior  statutes 
are  compiled  in  the  General  Statutes,  it  must  be 
presumed  that  it  was  the  intent  of  the  compilers 
and  Legislature  to  bring  forward  the  latest  ex- 
pression of  the  l^islative  will.— -Hillsboroa^ 
County  Com'rs  v.  Jackson  (Fla.)  423. 

S  281.  That  section  of  two  conflicting  sec- 
tions of  a  general  compilation  or  code  of  laws 
should  prevail  which  presents  the  last  legislative 
will.— Hillsborough  County  Com'rs  v.  JaclcBon 
(Fla.)  423. 

I  231.  (Jen.  St  1906, 1  976,  and  section  4108, 
held  in  conflict,  and.  under  section  976.  the  lat- 
est expression  of  the  Legislature,  there  is  no 
authority  in  a  f»>unty  to  contract  for  feeding  its 
prisonersL— Hillsborough  CJounty  Com'rs  v.  Jack- 
son (Fla.)  423. 

(B)  Psrtlcnlar  Cluises  of  Statntes. 

S  241.  A  statute  penal  in  its  nature  must 
be  strictly  conBtmed.- Holmes  v.  Lamberth 
(Ala.)  140. 

(D>  RetroMtlve  Operation. 

Statutes  relating  to  place  of  taxation,  see  Taxa- 
tion, I  25& 

VII.  PLEADING  AND  EVIDENCE. 

Judicial  notice,  see  Evidence,  S  S2 

<  286.  The  original  journal  of  the  Senate 
held  to  prevail  over  the  printed  journal,  on  the 
question  whether  an  act  was  passed. — Revenae 
and  Road  Com'rs  of  Mobile  County  T.  State 
(Ala.)  972. 
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1908,  p.  f82   1030 

im,  p.  209   312 

1903,  p.  206   860 

1903,  p.  295,  f  1   263 

1903,  p.  499.    Amended  by 

Lawi  1907.  p.  893   265 

1903,  pp.  600,  S04,  11  3. 

4.  8   972 

1907.  D.    364 

1907  fRp.  BesB.)  p.  179...  326 
1907  (Sp.  8eM.$  p.  189.. . 

120.  351 
1907,  p.  286, 1 11.  Amend- 
ed by  Lftws  1907,  p.  642  340 

1907.  p.  366   396 

1907.  p.  898   238 

1907.  p.  642   340 

1907.  pp.  567,  669,  li  12, 

10   908 

1907,  p.  570,  I  17   368 

1907.  p.  696   370 

1907.  pT).   791,   799.  811. 

831,  H  2.  17,  as,  81.  ..  929 

1907,  p.  864.  I  142   265 

1907,  p.  802,  I  199.   929 

1907,  p.  893                265,  972 

1907,  p.  893,  I  8g   972 

IXORIDA. 

CONSTITUTION. 

DeclflratioD  ot  RirhtB,  |  9  38 

Art.  5.  S  11   418 

Art.  12.  I  0   574 

Art.  16,  I  9   574 

REVISED  STATUTES  1882. 
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LAWS. 

1808.  ch.  1639.  §  30   876 

1903,  ch.  5267    423 

1907.  ch.  5771    4.Sii 

1909,  ch.  5912    985 

uiinaiAHA. 

CONSTITUTION. 

Art.  31  607 

Art.  85  

647,  794,  842,  846.  854 

Art.  101  593,  504.  505 

Art.  126  M9 

Arts.  167,  197   770 

Art.  230  «>9 

Art.  283  4.'in 

Art.  244   26 

Art.  270  m 

CODE  OF  PRACTICE. 

ArtB.  174,  175,  298   52(t 

Art  307  

Art.  422   740 

Art.  645   ?JS 

RETISED  CIVIL  CODE. 

Art.  343   18 

Art.  1559   602 

Art.  1570   fca 

Art.  1790   64* 

Art.  1926   7*8 

Art.  2239.     Amended  by 

Laws  1884,  No.  5   4.-i2 

Art.  2398   047 

Art.  2444  .■   4.-2 

Art.  2486   77S 

Art.  2706   601 

Art.  3042.  Amended 

LawH  1876.  No.  67   82'> 

Art.  8064   825 

REVISED  STATUTES. 

f  910.    Amended  by  Laws 

1902,  Na  66  814 

f  1010   Vtl 

I  2769   4.'W 

'    CITY  CHARTERS. 

New  Orleans.  Laws  1806, 
No.  45.  Amended  by 
Laws  1902,  No.  215....  411 

LAWS. 

1870  (EJx.  Seas.)  No.  8.  I  3  S13 
1870,  No.  101   7m 

1876,  No.  67   825 
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ed by  Laws  190a  No. 
209   607 
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1902.  No.  153   489 
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104   561 
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ANNOTATED  CODE  1802. 
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OODB  190& 

85   981 

797   864 

1044    977 

1286    495 

1413,  1426,  1427    557 

1436   569 

1466   5iSr) 

1496   691 

1548   497 

1763   494 

f  1797.   Amended  by  Laws 

1906,  cfa.  114,  f  1   602 

1801   68 

1985  m,  481,  628 

209ea.  21ia   979 

2596   729 

2779   606 

3090   68 

3105   979 

3108   68 
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LAWS. 

1906.  ch.  102    493 

1908,  ch.  114.  I  1   602 


STAY. 

Of  proceedings  on  appeal  or  writ  of  error  in 
civil  actions  in  feoflral,  see  Appeal  and  Brror, 
H  400-489. 

STEALING. 

See  Borglary ;  False  PreteoseB ;  Larceny. 

STENOGRAPHERS. 

NotiA  of  filing  of  atenographei:'!  notes,  see  Ajf- 
peal  and  Error,  {  566. 

STIPULATIONS. 

Effect  of  stipulation  to  dispense  witli  citation 
on  appeal,  see  Appeal  and  Error,  g  405. 

I  3.  ConclusioDS  of  law  drawn  from  tlie 
facts  of  a  case  are  not  atFerted  by  an  agree- 
ment made  by  the  parties.— Broward  t.  Sledge 
(Fla.)  831. 

I  6.  The  conrt  shonld  require  that  all  stip- 
nlations  between  the  parties,  made  ont  of  conrt, 
Rhoald  be  reduced  to  writing,  and  oral  stipala- 
ttons  should  Ik  disregarded.— Bramlett  ft  Sous 
T.  Adams,  (Miss.)  488. 

STOCK. 

Lire  stock,  see  Animals. 

Live  stock,  fence  laws  in  general,  see  Fences. 
Live  stock,  injuries  to  by  operation  of  railroad. 

see  Kail  roads,  H  43fr446L 
Of  corporatioD  or  association,  see  Goiporatbns, 

184. 

STOCKHOLDERS. 

Of  rorporatltois  in  general,  see  Corporations,  f 

255. 

STREAMS. 

Riparian  ri^ts,  see  Waters  and  Water  Coumee, 
151. 

STREET  RAILROADS. 

Sp«>  Railroads. 

Carriage  of  pasxeagers,  see  Carriers,  H  245- 
,347. 


I.  EBTABT.ramfffiWT.  OOHSTPBTTO- 
TION,  AXD  KAHrTENAHCE. 

f  36.  The  rails  of  all  street  railroads  ought 
to  be  flush  with  the  surface  of  the  ground. — 
Poscagoala  St.  By.  &  Power  Go.  t.  Brondnm 

(Mis8.y  97. 

n.  BEOULATIOH   AND  OPEBATXOK. 

Injuries  t»  passengers,  see  Carriers,  ||  280-347. 

I  81.  A  motorman  held  required  to  keep  a 
reasonably  careful  lookout  for  persons  lawful- 
ly using  the  street.— Austin  T.  Vicksburg  Trac- 
tion Co.  (Miss.)  632. 

S  85.  Travelers  on  a  street  and  a  street  rail- 
way company  must  each  use  the  street  with 
reasonable  regard  for  the  safety  and  cotiven- 
ieuce  of  the  other.— Austin  t.  Vicksburg  Trac- 
tion Co.  fMisB.)  632. 

{  90.  Held,  the  duty  of  a  motormao  to  slack- 
en speed  to  avoid  a  collision  under  certain 
circumstances.— Birmingham  Ry.,  Light  &  Pow- 
er Co.  T.  McLain  (Ala!)  149. 

I  90.  It  is  not  necessary  to  stop  or  check  en 
electric  car  when  an  animal  is  seen  near  the 
track,  unless  the  circumstances  indicate  that  the 
animal  is  likely  to  move  onto  the  track. — Mobile 
Light  &  R.  Co.  V.  Mackay  (Ala.)  1035. 

S  90.  Duty  of  a  motorman  upon  a  narrow 
street  to  guara  against  collision  with  a  vehicle 
moving  in  the  same  direction  stated.— Weiss- 
haus  T.  New  Orleans  Ry.  &  Light  Co.  (La.)  540. 

S  93.  In  an  action  for  the  death  of  a  trav- 
eler la  crossing  an  electric  railway  track  on 
the  question  of  discovered  peril,  the  question  is 
whether  after  discovenr  the  motorman  used  all 
means  skillfully  and  in  proper  order  to  avert 
the  injury.— Birmingham  Ry.,  Light  ft  Power 
Co.  V.  Morris  (Ala.)  198. 

S  93.  "Standing"  as  used  In  a  railroad  rule 
regulating  the  ooeration  of  cars  nassing  stand- 
inr  cars  defined.— Blrminpham  Ry.,  Light  ft 
Power  Co.  v.  Morris  (.\Ir.)  198. 

§  95.  Evidence  in  an  action  for  the  death  of 
a  child  struck  by  a  street  car  held  as  a  mat- 
ter of  law  to  show  that  the  accident  was  not 
caused  by  negligence  of  the  motorman. — Lltolff 
T.  New  Orleans  Ry.  ft  Light  Co.  (La.)  106. 

i  99.  A  driver  may  cross  a  street  railway 
track,  though  he  sees  a  car,  if  he  may  reascin- 
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5  110.  A  couDt  in  a  compIaiDt  against  a 
street  railway  company  for  death  of  a  trav- 
eler held  not  objectionable  as  charging  negli- 
gence of  defendant's  servant  in  one  part  and 
corporate  negligence  of  defendant  in  another. — 
Birmingham  By.,  Light  &  Power  Co.  t.  MorrlSi 
(Ala.)  198. 

i  110.  In  an  action  against  a  street  railroad 
for  injuriee  to  plaintiff's  automotflle  in  a  coNi- 
sion,  the  complaint  held  not  demarrable.— Mo- 
bile Light  &  K.  Co.  T.  Hartwell  (Ala.)  883. 

I  111.  A  railroad  rple  requiring  cars  passing 
standing  cars  to  ring  gongs,  etc.,  held  inappli- 
cable to  a  count  based  on  discovered  peril,  or 
to  pleas  of  contributory  negligence.— Birming- 
ham Ky.,  Light  &  Power  Co.  t.  Morris  (Ala.) 
J  98. 

S  111.  Where  a  traveler  was  killed  by  being 
struck  by  an  electric  car  passing  a  standing 
car,  evidence  of  a  custom  and  rule  requiring 
the  gong  to  be  rung  and  the  passing  car  to  be 
stopped  opposite  the  rear  of  the  standing  car 
held  admissible. — Birmingham  Ry.,  Light  ft 
Power  Co.  v.  Morris  (Ala.)  198. 

I  112.  Code  1906,  fi  1985,  relating  to  actions 
agaiAst  railroad  companies  for  damages  to  per- 
sons or  property,  held  not  to  apply  to  a  street 
railroad. — Pasragoula  St.  Ry.  &  Power  Co,  v, 
Brondum  (Miss.)  97. 

8  113.  In  an  action  against  an  electric  rail- 
way company  for  death  of  a  traveler,  evidence 
as  to  the  speed  of  the  car  from  which  intestate 
had  just  alighted  before  crossing  the  opposite 
traclc  held  admissible.— Birminffham  By.,  Light 
&  Power  Co.  v.  Morris  (Ala.)  198. 

§  114.  Certain  proof  held  to  raise  a  prima 
facie  case  of  the  killing  of  an  animal  by  an  elec- 
tric car  and  of  negligence  in  the  operation  there- 
of.—MobUe  Ught  &  R.  Co.  V.  Mackay  (Ala.) 

1035, 

J 114.  In  an  action  for  Injaries  cansed  by 
lision  with  a  street  car,  evidence  held  to 
sustain  verdict  for  defendant.— Alpem  v.  New 
Orieans  Ry.  &  Light  Co.  (La.)  4B3. 

1  114.  In  an  action  against  a  street  railroad 
for  the  death  of  a  child  struck  by  a  car.  evi- 
dence held  to  show  negligence  in  the  operation 
of  the  car.— Poscajoula  St.  Ry.  ft  Power  Co.  t. 
Brondum  (Miss.)  97. 

§  117.  In  an  action  for  personal  injury  and 
injury  to  a  horse  and  vehicle  in  a  collision  with 
a  street  car,  certain  questions  Md  for  the 
jury.— Birmingham  Ky.,  I4ght  &  Powa  Go.  v. 
McLain  (Ala.)  149. 

{  117.  Whether  an  animal  near  a  street  rail- 
road track  showed  a  likelihood  of  moving  onto 
the  track,  so  as  to  require  the  car  to  be  stopped 
or  its  speed  slackened,  is  a  question  for  the  ju- 
ry, in  an  action  for  killing  it.— Mobile  Light  ft 
R.  Co.  T.  Mackay  (Ala.)  1035. 

S  117.  Whether  an  electric  railroad  was  lia* 
ble  for  the  killing  of  a  mule  by  a  car  heid.  un- 
der the  evidence,  for  the  jury.— Mobile  lAAt  ft 
R.  Co.  T.  Mackay  (Ala.)  1C35. 

§117.  Whether  a  motorman  saw  the  danger 
in  which  a  traveler  was  placed  h7  reason  of 
bis  hone  l>ecoming  frightened  by  the  car,  and 
whether  the  motorman  exercised  reasonable 
care,  held,  under  the  evidence,  for  the  jury.— 
Austin  V.  Vicksburg  Traction  Co.  (Miss.)  632. 

8  118.  In  an  action  against  an  electric  rail- 
road company  for  the  death  of  a  traveler,  a  re- 
quested caarge  held  properly  refused  as  elimi- 
nating intestate's  peril  and  as  raising  a  distinc- 
tion between  the  cars  reqnired  of  an  experi- 
enced motorman  and  of  the  one  in  question^ 


I  118.  A  requested  chai^  held  properly  re- 
fused as  eliminating  the  duty  of  defendaot's 
motorman  to  warn  intestate  of  her  danger- 
Birmingham  Ry,,  Light  ft  Power  Co.  ?.  Mor- 
rU  (Ala.)  198. 

STREETS. 

See  Highways. 

Crossing  by  railroads,  accidents,  •  at  crossings, 

see  Railroads,  g§  SIO-S.*!!. 
Dedication  of,  see  Dedication. 
Improvement  of,  see  Municipal  Corporations,  fiS 

206-446. 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  8§  75&-816. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Railroads,  {8  81-118. 

Use  and  regulation  in  general,  see  Municipal 
Corporations,  8S  048-700. 

STRIKING  OUT. 

Evidence,  see  Criminal  Law,  }  696. 
Pleading  or  defense  or  part  thereof,  see  Pleal^ 
ing,  81  852-362. 

SUBMERGED  LANDS. 

See  Navigable  Waters,  88  36,  87. 

SUBPdNA. 

For  witnesses,  see  Wltnesaes.  I  lOL 

SUBROGATION. 

Of  insurer,  see  Insurance,  8  606. 

SUBSCRIPTIONS. 

To  corporate  stock  In  genoral,  m«  Coiporatioiia, 

SUCCESSION. 

See  Descent  and  Distribution. 
Courts  of  probate,  see  Courts,  |  20% 

SUFFRAGE 

In  general,  see  Elections; 

SUGAR  CANE, 

Exemption  from  execution,  see  Szenmtioiii,  I 

37. 

SUIT. 

See  Action ;  Equity. 

SUMMONING. 

Juron,  see  Jnry,  |  72. 
\Vltnesses,  see  Witnesses,  |  la 


SUMMONS. 

In  gamisbment  proceedinga,  ne  Ganlshment, 

SUNDAY. 

8  18.  At  common  law  the  execution  of  a 
contract  on  Sunday  did  not  vitiate  it— Hooks 
V.  State  (Fla.)  666. 

8  13.  Whether  or  not  a  contract  is  affected 
by  liaving  been  executed  on  Sundaydepends  up- 
on the  statute.— Hooks  v.  State  C^)  586. 

8  13.  The  execution  of  a  note,  mortgace,  or 
other  contract  on  Sunday  JlieM  not  prohibited 
by  Gen.  St  1006,  8  8066.— Hooka  t.  Sute  (Fla.) 

5^. 
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SUPERSEDEAS. 

On  appeal  or  writ  of  enor,  tee  Appeal  and  Kr- 
nt,  H  460-489. 

SUPERVISION. 

Of  carriei^  lee  Canien,  |  IOl 

SUPERVISORS. 

Of  coQotiea  in  general,  see  Coanties,  |  51. 
Of  the  poor,  see  Paupen,  {  6. 

SUPERVISORY  CONTROL 

Write  of,  aea  Uandamni. 

SUPPORT. 

Criminal  r^ponsibillty  for  failnre  to  support 

wife,  see  Husband  and  Wife,  305-313. 
Of  children  on  divorce  of  parents,  see  Dirorce, 

iso& 

SUPREIflE  COURTS. 

Of  states  see  Courts,  S8  210-224. 

.  SURRENDER. 

Of  principal  In  baU  bond,  see  Ball.  |  80. 

SURVIVAL 

Of  canaa  of  action,  see  Abatement  and  Revival, 
I  S2. 

SURVIVORSHIP. 

Bight  of  Burriving  apouae,  diOdren,  or  beira  as 
to  homestead,  aee  Homeatead,  U  141-147. 

SUSPENSION. 

Of  running  of  statnte  of  limitations,  see  limi- 
tation ^AcUons,  H  119,  127. 

SUSPENSIVE  APPEALS. 

See  Appeal  and  Error,  H  861,  460.  465.  475, 
488. 

SWAMP  LANDS. 

Drainage  1^  poblic  antboritiesy  aee  Drains. 

SWINDLING. 

Sm  Valae  Pretense*. 

SYNDICS. 

Anigneea  for  Iteneflt  of  creditors,  see  Assign- 
mente  for  Benefit  ot  Oredlton^  f  268. 

TACKING. 

SnccesalTe  possessions,  see  Adrerse  Possession, 
148. 

TALESMEN. 

See  Grand  Jory,  S  12 ;  Jary,  S  72. 

TAXATION, 

Allowance  for  taxes  In  petitory  actions,  see  Real 

Actions,  I  8. 
For  municipal  Improvements,  see  Municipal  Gor- 

poratlone,  H  407-440. 
Licenses  for  sale  of  intoxicating  liquors,  see  In- 

toxicatinjT  Uqoors,  |8  45-106. 
Rigbt  to  jury  trial  in  taxation  proceedings,  see 

Jury,  8  19. 


I.  XATUBE  AMD  EXTENT  OF  POWEB 
HI  OENERAIk 

f  1.  "Tax"  defined.— Louisiana  By.  &  Navi- 
gation Co.  v.  Hadere  (LaJ  609. 

XL  OOMSTITIITIOKAI.  BEQUIRB- 
MSITTS  AND  BESTBICTIONS. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  §  284. 

Jjaws  providing  for  taxation  of  property  of  col- 
ored persons  for  support  of  higli  schools  for 
white  itersons  only  as  abridcment  of  privileKea 
and  immunities  of  citizenship,  see  Constitu- 
tional Law,  8  200;  as  denial  of  equal  protec- 
tion of  law,  see  Cx>nstitutionBl  Law,  S  220. 

m.  IXABZLITT  OF  FEBBONS  AMD 
FBOPEBTT. 

<AJ  PriTAte  Persons  »md  Propertr  Ik  Gen- 
eral. 

I  79.  A  contract  for  sale  of  timber  Aeld  to 

fass  the  ownership  so  that  the  bnrers  were  Ha- 
le for  taxes  thereon.— Oralghead  t.  Connely 

(La.)  804. 

(O)  Kxemvtlona. 

Amendment  of  constitutional  provisions,  see 
Constitutional  Law,  |  9. 

{  106.  The  ireneral  temporary  exemption  of 
a  new  railroad  from  "taxation"  granted  by 
Const.  1898,  art.  230,  and  the  constitutional 
amendment  of  1904  (Laws  1004,  p.  10,  No.  16), 
held  to  include  ad  valorem  levee  district  taxes, 
but  not  local  assesaments  and  the  mileage  tax. 
—Louisiana  Bj.  At  Navigation  Co.  v.  Madere 
(La.)  609. 

I  206.  Delegated  power  to  levy  a  tax  on  all 
property  within  a  district  held  not  to  extend  to 
property  coming  into  existence  under  constitu- 
tional exemption  from  taxation. — Louisiana  By. 
&  Navigation  Co.  t.  Madeio  (La.)  609. 

IT.  PX.AOE  OF  TAXATION. 

I  25S.  Acts  1908,  p.  230,  No.  170.  held  to 
be  a  mere  modification  of  the  revenue  law,  wIUi 
no  retroactive  effect.— Orient  Ins.  Co.  t.  Board 
of  ABsessors  (La.)  778. 

V.  I.EVT  AMD  ABSESBBfENT. 

Deprivation  of  property  without  due  piocesa  of 
law,  see  dmstitutional  Law,  |  284. 

(O)  MoA*  of  Aasoaament  tm  GenenU. 

I  847.  An  assessment  held  not  null  beeaose 
grossly  excessive.— Orient  Ins.  Co.  v.  Board  of 
Assessors  (La.)  778. 

(B)  AaMoament  R«lls  ov  Kl«»k«. 

I  415.  Assessment  of  land  of  "Jack  Mitchell" 
to  "Jacob  Mltcheir  held  fatal  to  tax  title 
founded  thereon.— State  Land  Co.  v.  Mitchell 
(Ala.)  117. 

(G)  Review,  Oorrcetlon,  or  Settlns  Aside 
of  Aascssment. 

S  474.  On  reassessment  by  a  commissioner, 
he  is  required  to  return  it  to  the  commissioners' 
court,  by  which  notice  to  the  taxpayer  la 

given,  in  case  of  ondervalnatlon.- State  v. 
loss-SheffleM  Steel  ft  Iron  Co.  (Ala.)  866. 

I  474.  A  tax  commissioner  is  authorised  to 
make  an  additiraial  assessment,  when  in  his 
opinion  there  has  been  an  undervaluation  of 
the  property  for  taxation.— State  v.  Sloss-Shef- 
field  Steel  &  Iron  Co.  (Ala.)  ;it!6. 

8  486.  Where  a  reassessment  Is  made  by  a 
tax  commissioner,  the  issue  t>efore  the  commis- 
sioners' court  is  whether  the  assessment  made 
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by  the  tax  asMSflor  la  correct —State  t.  Sloss- 
Sheffield  Steel  &  Iron  Go.  (Ala.)  366. 

I  491.  In  a  proceeding  by  the  tax  commis- 
sioner to  raise  an  asBessmeot.  under  Code  1907, 
f  2260  (Oen.  Acta  1003.  p.  296).  it  Is  not  neces- 
sary that  his  reassessment  should  follow  the 
assessment  made  by  the  tax  assessor  or  the  re- 
turn of  the  taxpayer.— State  t.  Slou-Bheffield 
Steel  &  Iron  Co.  (Ala.)  366. 

I  491.  On  a  return  of  a  tax  commissioner's 
reassessment,  the  commissioners  are  to  deter* 
mine  the  Taluation  of  the  property  on  the  basis 
of  the  original  assessment. — State  t.  Sloss- 
Sheffield  Steel  &  Iron  Co.  (Ala.)  366, 

9  403.  On  appeal  from  a  tax  assessment  to 
the  circuit  court,  neither  party  can  object  to 
the  return  or  reassessment  mnde  by  the  tax 
commissioner.— State  t.  Sloss-Sheffleld  Sted  & 
Iron  Co.  (Ala.)  866. 

I  493.  On  appeal  to  the  circuit  court  from  a 
tax  assessment  reviewed  by  the  county  commis- 
sioners, the  hearine  is  de  doto,  as  provided  by 
C:ode  1907.  U  2148,  2265.-State  v.  Sloss-Shef- 
field  Steel  &  Iron  Co.  (Ala.)  366. 

I  493.  On  appeal  in  a  tax  proceeding  to  the 
elrcolt  court,  uie  state  may  claim  a  Tsluation 
In  excess  of  that  of  tha  tax  commissioner,  the 

taxpayer's  return,  or  that  found  by  the  commis- 
sioners* court.— State  Sloss-Sheffleld  Steel  & 
Iron  Co.  (Ala.)  366. 

8  493.  A  declaration  on  appeal  from  a  tax 
assessment  properly  made  no  reference  to  the 
additional  assessment  by  the  tax  commissioner 
or  the  commissioners'  court.— State  v.  Sloss- 
Sheffield  Steel  &  Iron  Co.  (Ala.)  866. 

§  499.  The  operation  of  Revenue  Law  (Acts 
189S.  p.  360,  No.  170)  i  26,  prescribing  the 
limitation  for  an  action  to  test  an  assessment, 
cannot  be  stayed  by  agreement  of  tax  officers. 
—Orient  Int.  Co.  t.  Board  of  Assessors  (La.) 
778. 

8  409.  Where  action  to  test  an  assessment  Is 
not  brought  in  the  tim^  prescribed  by  statute, 
Arltf.  courts  can  give  no  relief,  though  the  as- 
Kessment  Is  grossly  ex ceesive.— Orient  Ins.  Co. 
V.  Board  of  Assessors  (La.)  778. 

Vn.  PATMENT  AND  REFUKDINO  OB 
BEOOVEBT  OF  TAX  PAID. 

Tax  records  showing  payment  as  evidence  of 
adverse  possession,  see  Adverse  Possession,  < 
113. 

1  (i35.  Code  1007,  S  2340,  relating  to  recov- 
ery  of  taxes  paid  by  mistake,  construed.— State 
V.  Goldsmith  (Ala.)  894. 

Vni.  COLZ^EOTION    AMD  EKTOBOE- 
MENT  AOAnrST  PERSONS  OB 
PBB80NAI.  PBOPBBTT. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Taw,  {  284. 

XZ.  8AX.E  OF  I.AND  FOB  NONPAT- 
MENT  OF  TAX. 

8  623.  A  sale  for  taxes  which  have  iieen  paid 
is  void.— state  Land  Co.  v.  Mitchell  (Ala.)  117. 

ZI.  TAX  TITLES. 

Tax  sale  or  deed  as  color  ol  title,  see  Adverse 
I'oBsesslon,  |  79. 

<B>  T«s  Deeds. 

I  765.  Tax  deed  executed  in  1004  by  the 
cleA  under  a  private  scroll  Is  Invalid,  and  plac- 
ing of  official  seal  to  certificate  of  recordation 
is  not  an  attaching  <tf  the  official  seat  as  re- 
quired by  Gon.  St.  1906,  |  590.— Norman  v. 
Beekman  (Fla.)  876. 


(O  ActloBs  to  ConCrm  ar  Trr  Title. 

I  605.  After  three  years,  from  the  adoption  of 
the  Constitution  of  1898,  a  party  in  pfwsessioa 
under  a  duly  recorded  tax  deed  cannot  be  dis- 
turbed, except  for  a  dual  assessment  or  an  an- 
tecedent payment  of  taxes,  under  Const  1898, 
art  233.— HoDaad's  Heirs  v.  Sonthem  States 
Land  A  Timber  Co.  (La.)  436. 

8  806.  A  tax  sale  made  under  an  actual  as- 
sessment howerar  Illegal,  comes  within  the  cnr^ 
ative  sc<ve  of  Const  1898,  art  233.— Holland's 
Heirs  v.  Sonthem  States  ImbA  *  Tlsiiber  Co. 
(La.)  486. 

TELEGRAPHS  AND  TELEPHONES. 

Application  by  telephone  for  suspensive  appeal, 
see  Appeal  and  Error,  8  361. 

Exercise  of  power  of  emliiient  domain,  see  Emi- 
nent DiHDain,  I  86. 

I.  BSTABIISHMENT,  OONBTBITCTION, 
AND  ICAINTENANOBL 

8  15.  The  fact  that  a  pedestrian,  who  stumb- 
led on  the  stump  of  a  telephone  pole  in  a  street, 
attempted  to  cnws  the  street  at  ni^t  when  he 
could  not  see  the  stump,  must  be  considered  in 
determining  whether  be  employed  proper  care. 
—Dobbins  r.  Western  Union  Telegraph  Coi 
(Ala.)  919. 

8  15.  Assumption  of  risk  Is  not  available  as 
a  defense  in  an  action  against  a  telephone  com- 
pany for  injuries  to  a  pedestrian,  stambllng 
over  the  stnmp  of  a  teleinone  pole  left  fn  the 
street— Dobbins  t.  Western  Union  -Tel^raph 
Co.  (Ala.)  919. 

!  15.  A  telephone  company  held  guilty  of 
negligence  In  leaving  an  obstruction  In  a  street 
-Dobbins  t.   Western  Union  Tdegimpli  Co. 

(Ala.)  919. 

§  20.  In  an  action  against  a  tel^raph  com- 
pany, maintaining  the  stomp  of  a  telephone 
pole  in  a  street  for  Injuries  to  a  itedeatrian 
stumbling  over  it,  a  plea  of  contributory  neg- 
ligence held  sufficient  as  aninst  a  demoner.— 
Dobbins  r.  Western  Union  Tdegraidi  Co.  (Ala.) 
919. 

8  20.  A  pedestrian.  Injured  by  an  obstmction 
placed  in  a  street  by  a  telegnpa  company,  heti 
not  guilty  of  contribatoty  nef^Igence  as  a  mat- 
ter of  law.— Dobbins  t.  Western  Union  Tele- 
graph Co.  <AlaO  919. 

n.  BEOUUkTION   AND  OPEBATION. 

Action  for  negligence  in  transcribing  name  of 

person  in  messflge,  whether  In  contract  or  tort. 

see  Action,  8  27. 
Amendment  of  pleading  setting  up  new  orders 

for  cause  of  action  in  action  for  damages,  see 

Pleading,  8  248. 
Ground  for  demurrer  to  complaint  In  action  for 

delay,  see  Pleading,  8  103. 
Opinion  evidence  as  to  mental  angidsh  from 

failure  to  deliver  message,  see  Eividence,  |  472. 
Sufficiency  of  plea  In  bar  sotting  up  contnct 

made  In  anot^r  state,  see  Pleading,  f  136. 

I  27.  In  an  action  against  a  telenraph  com- 
pany for  ne^Uftent  delay  in  delivering  a  mes- 
sace  sent  from  Georgia  to  Alabama,  held,  that 
plnintiff  was  entitled  to  recover  for  mental  an- 
miish  under  the  law  of  Alabama,  though  the 
Georgia  law  permitted  no  such  recovery.— West- 
ern Union  Telegraph  Co.  v.  Bill  (Ala.)  248. 

8  28.  A  telegraph  company  Is  bound  to  serve 
the  public  without  discrimination.— Western 
UnioD  Telegraph  Co.  v.  HUl  (Ala.)  24& 

8  31.  Telegraph  companies  held  to  have  a 
right  to  provide  reasonable  regulations  as  to  of- 
fice hours.— Western  Union  Telegnph  Co.  t. 
Hill  (Ala.)  248. 
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8  35.  A  telegran^  c(HnpaD;>  asent,  in  writ- 
ing ont  a  message  for  an  illiteiate  sender,  act- 
ed aa  his  agent.— WMtam  Union  Telegraph  Co. 
T.  Jackson  (Ala.)  316. 

{_86.  A  telMiaph  computy  ii  not  an  Inaorer. 
— WeatMn  Uniw  Telesraph  Otk  t.  Hill  (AU^ 
248. 

I  37.  That  a  message  offered  a  tel^apb 
company  waa  not  oa  its  regnlftr  blanks,  bat 
was  telephoned  to  the  operator,  held  not  to  af- 
fect the  compaoT's  liability  for  failure  to  de- 
liver.—Western  Union  Telegraph  Co.  t.  BUI 
(AlaO  248. 

I  37.  A  telegraiA  eompany  may  not  receive 
messages  out  of  its  office  hours  and  set  np  the 
regulation  as  to  offlca  hours  as  a  defense  to  an 
action  for  breach  of  its  contract.— Western 
Union  Telegraph  Ck>.  t.  HIU  (Ala.)  248. 

I  88.  A  telegraph  compaiv  held  to  waive  lu 
roiM  to  ofllco  bonn  aeeeptitiff  a  mcBsage 
withoat  the  office  hoan.— Western  iTnlon  Tew- 
graph  Co.  v.  Hill  (Ala.)  248. 

S  38.  Deliver^  of  a  meange  aboald  be  made 
as  soon  after  transmission  as  Is  leaacmably 
practicable.— Western  Unltm  Telegraph  Co.  t. 
Hill  (Ala.)  248. 

I  88.  Du^  of  ft  telegraph  company  on  re- 
ceipt of  a  message,  stated.— Western  Uni(u  Tel- 
egraph Co.  V.  HIU  (Ala.)  24& 

{  38.  Where  a  death  messace  was  not  filed 
ontil  after  office  hours,  the  telegraph  company 
was  not  bound  to  transmit  it  that  night— west- 
em  Union  Telegraph  Co.  v.  Jackaon  (Ala.)  318. 

I  64.  A  telegraph  company  cannot  by  con- 
tract relieve  itself  from  liability  for  Its  own 
negligence  In  the  transmission  and  delivery  of 
mesaages.— Western  Union  Telegraph '  Co.  v. 
Louisell  (Ala.)  87. 

I  54.  Rules  and  conditions,  indorsed  on  a 
message  received  and  transmitted  by  a  telegraph 
company,  are  binding  only  when  they  become 
a  part  of  the  contract  between  the  sender  and 
the  company,  and  the  action  is  for  breach  there- 
of.— Western  Union  Tel^raph  Co.  v.  Louisell 
(Ala.)  87. 

554.  A  telegraph  company  cannot  evade  11< 
llty  for  neglimnce  by  contract— Western 
Union  Telegraj^  Oo.  T.  HIH  (AlaO  248. 

J  OO.  A  seller,  whose  cablegram,  accepting  an 
offer,  was  delayed  in  delivery,  during  which  time 
the  price  offered  had  declined,  held  not  entitled 
to  recover  against  the  telegraph  company. — 
Western  Union  Tel^raph  Ca  v.  William  Bhett 
St  Co.  (Miss.)  69a 

t  65.  A  complaint  In  an  action  against  a 
telegraph  company  for  delaying  a  message,  held 
BUfficiently  to  aver  certain  facts.— Western 
Union  Telegraph  Co.  v.  Griffith  (Ala.)  91. 

I  6B.  An  action  In  tort  may  be  maintained 
by  the  addressee  of  a  death  message  for  negli- 
gent delay  in  delivery  without  any  contractual 
relation  between  plaintiff  and  the  company.— 
Western  Union  Telegrapb  Co,  r.  Jackson  (AM 
810. 

I  66.  Where  a  delayed  message  announcing 
the  death  of  .plaintiff's  fiather  was  set  ont  in 
bis  complaint  for  negligent  delay,  it  was  not 
Decesaary  tiiat  the  complaint  sboold  also  charge 
that  the  message  was  sent  for  his  benefit- 
Western  Union  Telegraph  Co.  t.  Jackson  (Ala.) 
816. 

I  96.  A  sender  of  a  message,  sning  the  tele- 

I^raph  company  for  nMligence  In  transmitting 
t  has  the  burden  of  proving  every  aliega- 
tl<»i  of  the  complaint.— Western  Union  Tele- 
graph Co.  V.  Lonlsell  (Ala.)  87. 


I  66.  In  an  acti<m  agalaat  a  telegrftph  com- 
pany for  negligent  delay  in  delivering  a  mes- 
sage, held  proper  to  admit  evidence  tending  to 
timw  facilities  whereby  defendant  mi^t  have 
delivered  the  message.— Western  Union  Tele- 
graph Co.  V.  Hill  (Ala.)  248. 

I  67.  In  the  absence  of  notice  to  the  tele- 
graph company,  evidence  held  not  to  authorize 
special  damages  for  loss  of  a  sale  tiecause  of  the 
nonddivery  of  themessage. — Guilford  &  Deal 
V.  Western  Union  Telegcairii  Go.  (AlaO  112. 

i  67.  Tile  addressee  of  a  delayed  message 
held  not  entitled  to  recover  tolls  paid  for  trans- 
mission by  the  sender. — Western  Union  Tele- 
graph Co.  V.  Jackson  (Ala.)  316. 

t  68.  A  telegraph  company  held  liable  for 
the  mental  anguish  of  plaintiff  owing  to  de- 
fendant's delay  in  delivering  a  death  messace. 
—Western  Union  Telegraph  Co.  v.  Hilt  (Ala.) 
248. 

I  68.  Overcharge  collected  from  the  addres- 
see of  a  telegram  heU  recoverable,  and  to  con- 
stitute the  basis  of  a  recovery  f6r  mental  auf- 
fering.— Western  Union  Telegraph  Co.  v.  Jack- 
son (Ala.)  316. 

S  68.  Mental  anguish  JheU  not  recoverable  hj 
the  sender  of  a  socul  message.— Sledge  T.  West- 
em  Union  Tel.  Go.  (Ala.)  W&. 

I  68.  The  parties  held  not  to  have  contem- 
plated mental  suffering  by  the  sender  as  a  re- 
sult of  the  nondelivery  of  a  telegram,  so  that 
in  an  action  for  nondellveiy,  she  could  not  re- 
cover damages  for  mental  suffering.— Weetem 
Union  Telegraph  Co.  v.  Peagler  (Ala.)  913. 

I  68.  When  damages  are  recoverable  for 
mental  anguish,  suffered  by  the  nondelivery  of  a 
telegram.  stated.~Westem  Union  TelHtaph  Go. 
V.  Peagler  (Ala.)  913. 

I  68.  Damages  for  mental  suffering  caused 
by  the  nondellveiy  of  a  telegram  are  actual, 
and  not  punitive,  damages.- Western  Unlqn  Tel- 
egraph Go.  V,  Peafler  (AlaO  813. 

8  60.  The  sender  of  ■  sodal  message  held 
not  entitled  to  reoorer  ponitive  damagee  for  de- 
lay In  delivery.— Sledge  v.  Western  Unioa  Tel. 
Co.  (Ala.)  886L 

I  71.  A  verdict  for  91,100  for  mental  an- 
guish owing  to  negligent  delay  In  the  delivery 
of  a  death  message  held  not  excessive.— West- 
em  Union  Telegraph  Co.  v.  Hill  (Ala.)  248. 

I  73.  Whether  a  telegraph  company  negli- 
gently changed  a  name  therein  held,  under  tha 
evidence,  for  the  jury.— Western  Unl<m  Tele* 
graph  Co.  V.  Louisell  (AlaO  87. 

S  TS.  In  an  action  against  a  telegmph  com- 
pany for  delaying  a  message,  certain  questions 
held  for  the  jury.— Western  Union  l^egraph 
Co.  V.  Griffith  (Ala.)  fll. 

~  i  78.  In  an  action  for  negligent  delay  in  the 
delivery  of  a  telegram,  held  a  auestion  for  the 
jury  whether  defendant  had  waived  Its  rales  as 
to  office  honrs.— Western  Union  Tdegraph  Co. 
V.  Hill  (Ala.)  248. 

I  78.  What  constitutes  diligence  aa  to  deliv- 
ery <^  a  telegram  la  usually  for  the  Jury.- 
Western  Union  Tel^raph  Oik  v.  Hill  (Ala.) 
248. 

I  78.  Whether  a  telegraph  company  was  neg- 
ligent In  delivering  a  death  message  held  for 
the  Jury.— Western  Union  Telegraph  Co.  v. 
Jackson  (Ala.)  S16. 

t  74L  In  an  action  against  a  telegraph  com- 
pany for  negligent  delay  in  the  delivery  of  a 
message.  It  was  proper  to  charge  that,  though 
defendant  had  adopted  office  hours,  it  It  under- 
took to  transmit  the  message,  .the  Jnry  had  a 
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right  to  look  to  that  circnmstance,  the  nature 
of  the  meBsage,  and  everythiog  elee  in  the  caae, 
in  saying  vbether  defendant  was  negligent. — 
Western  Union  Telegraph  Co.  t.  Hill  (AlaO 
248. 

TEMPORARY  INJUNCTION. 

See  Injunction,  i  133. 

TENANCY. 

For  yean,  see  Landlord  and  Tenant,  f  90. 

TENANCY  IN  COMMON. 

Partition  of  property  held  In  common,  see  Pai^ 
tltion. 

Rights  of  tenant  Id  common  as  subject  to  re- 
corded judgment  lien,  see  Judgment  |  780. 

I.  OBEATIOK  ANB  EXISTEHOE. 

f  3.  A  husband,  taking  a  life  estate  to  his 
vife'a  separate  property  under  Code  1907,  | 
3T65,  held  a  tenant  by  the  curtesy,  and  not  a 
tenant  in  common  thereof  with  his  children  un- 
der seeHon  8782.-FIeB  t.  Boiser  (Ala.)  287. 

i  3.  Under  the  facts  persons  Aeld  tmants  In 
common  in  a  crop  of  cotton.— Haynes  Mercan* 
tUe  Co.  T.  Bell  (Ala.)  311. 

H.  BCTTTUAXi  BIOHTB.  DITTIES,  AKB 
XJABIUnSS  or  CO-TENAirTS. 

I  18.  Where  one  of  two  tenants  in  common, 
leasing  his  co-tenant's  half  of  the  land,  dis- 
tinctly notifies  him  be  will  not  rent  again  on 
the  former  terms,  and  they  fail  to  agree,  his 
occupancy  at  the  end  of  the  term  becomes,  as 
it  was  before,  possession  for  both.—Long  v. 
Qrant  (Ala.)  9l£. 

i  18.  Each  of  two  tenants  In  common  holds 
for  himself  and  bis  co-tenant,  and  the  relation 
of  landlord  and  tenant  does  not  exist  between 
them,  though  one  be  in  actual  occupan^  of  the 
lands,  appropriating  the  proceeda.— Ijong  t. 
Grant  <Ala.)  914. 

I  13.  niat  possession  of  one  tenant  In  com- 
mon Is  the  possession  of  all  is  not  a  defense  for 
trespass  by  one  tenant  in  common  against  one 
holding  the  actual  possession  and  claiming  the 
entire  property.— Brown  v.  Floyd  (Ala.)  995. 

I  IS.  The  possession  of  one  tenant  in  com- 
mon is  the  possession  of  all,  until  there  Is  an 
actual  adverse  possession,  brought  home  to  the 
knowledge  of  the  other.— Cramton  v.  Rutle^ 
(Ala.)  90a 

§  15.  A  tenant's  repudiation  of  the  right  of 
his  co-tenants,  and  a  claim  of  exclusive  owner- 
ship, brought  to  their  actual  knowledge,  wl)l 
make  his  possession  adverse.— Oliver  v.  Wil- 
liams (Ala.)  937. 

I  33.  Two  tenants  in  common  can  enter  into 
an  i^creement  by  which  one  becomea  tenant  of 
the  other,  and  liable  for  rent. — Long  v.  Qrant 
(Ala.)  914. 

(I  34.  A  co-tenant  cannot  defeat  another  co- 
tenant  in  any  right  which  he  may  undertake  to 
assert  by  showing  the  true  title  in  another. — 
Baker  t.  Bichardson  (Miss.)  447. 

TENDER. 

Of  price  paid  in  action  by  state  to  set  aside 
Rale  of  lands  for  fraud,  see  Public  Lands,  i 

152. 

S  1.  When  Of  plea  of  tender  is  available,  in 
absence  of  statute,  stated.— A.  R.  Ganus  &  Co. 
V.  Tew  (Ala.)  1000. 


84. 
90. 


TENURL 

Of  oflloe,  we  Qffieen^  |  64. 

TERM. 

Of  Mii^,  see  Principal  and  Agmt,  t 
Of  iMse.  see  Landlord  and  Tenant,  { 

TERMINATION. 

Of  agen^,  see  Principal  and  ^ent,  I  S4. 

Of  authority  <a  trustee,  see  Trusts,  |  100. 

Of  representative  or  official  capadty  gnmnd  for 
abatement  of  action,  aee  ADatonwnt  and  Re- 
vival, I  45. 

TESTAMENT. 

See  Wills. 

TESTIMONY. 

See  Deiiositions ;  Evidence;  Witnesses 

THEFT. 

See  Burglary;  Larceny. 

*  THREATS. 

Evidence  of,  In  prosecutions  for  homicide,  see 
Homicide,  1  190. 

TICKETS. 

For  carriage  of  pessengers,  see  Carrieia,  |  2tt. 

TIDE  LANDS. 

See  Navigable  Waters,  fii  86,  87. 

TIMBER. 

See  Logs  and  Logging. 

Cntting  and  removing,  restraining,  see  Injunc- 
tion, I  38. 

Lawa  regulating  equipment  of  timber  cars  as 
interfering  wiUi  interstate  commerce,  see  Com- 
merce, S  61. 

Laws  relating  to  equipment  of  timber  cars  as 
denial  of  ni^t  of  acquiring,  possessing  and 

rrotecting  property,  aee  Constttntional  Law, 
87. 

TIME. 

Oomputation  of  period  ot  limitation,  see  limi* 

taHon  of  Actions,  H  46-137. 
Of  accrual  of  right  of  actitw  within  statute  ol 

limitations,  see  Limitation  of  Actions,  H  46, 

55. 

Of  offense,  allegations  in  indictment  or  infor- 
.  raation,  see  Indictment  and  Information,  f  S7. 
Of  offense,  variance  between  allegations  and 

proof,  see  Indictment  and  Information,  {  170. 
Of  takmg  effect  of  interest  devised  by  wUl,  see 

Wills,  I  417. 

For  particular  aett  in  or  incidental  to  judicM 
procevdingt. 

Amendment  of  pleading,  see  Pleading,  |  245. 
Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  ||  S38-&44:  Certiorari,  ft 

SO.  40. 

Filing  or  service  of  pleadings,  see  Pleading,  i 

85. 

Motion  or  application  for  new  trial,  see  Crim- 
inal Law,  I  951. 

Objection  at  trial  to  reserve  ground  of  review, 
see  Appeal  and  Bnor,  I  280. 

Objection  to  evidence,  see  Criminal  Law,  I  603 ; 
Trial,  I  76. 

Presentation,  allowance,  and  filing  of  bill  of  ex- 
ceptions, see  Criminal  Law,  {  1092;  Ezcep- 
tiODS,  Bill  of,  i;  38.  39. 
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Service  oT  copy  of  indictmeot  and  venire  on  ac- 
cused, see  Crimioal  Law,  9  627. 

Snit  for  redaction  of  assesHment  of  tax,  see 
TazatiMi,  {  499. 

{  4.  The  vorda  "current  year,"  in  Code 
Prac.  art  645,  exempting  from  seizure  upon 
execution  apart  from  the  land  supplies  neces- 
sary  for  running  a  i^ntatioD  for  the  current 
year,  means  from  harvest  to  harrMt.— Hinton 
T.  Roane  (La.)  798. 

TITLE. 

Acgnlied  by  pnTchaBer  (n>m  llffc  tenant  with 
power  to  seU,  see  Powen,  |  43. 

After-acquired  title,  estoppel  to  assert,  see  Es- 
toppel, if  38,  39. 

Color  of  title,  see  Adverse  Possession,  U  70- 
79.  100,  101. 

Doubt  or  dispute  as  to  title  ground  for  relief 
by  injucctioQ,  see  Injunctioo,  8  38. 

Of  lessor,  see  I^audlord  and  Tenant,  J  63. 

Of  ^rchaser  at  execution  sale,  see  Execution, 

ol  receiver,  see  Receivers,  |S  74,  77. 

Of  trustee  in  bankruptcy  to  property  of  bank- 
rupt, see  Bankruptcy,  ||  149.  151. 

Of  vendor,  sufficiency  to  support  contract  of 
sale,  see  Vendor  and  Purchaser,  S  142, 

Removal  of  cioud,  see  Quieting  Title. 

Tax  titles,  see  Taxation,  M  765.  805. 

To  property  as  affecting  liability  for  taxes,  see 
Taxation,  $  79. 

To  property  as  affecting  right  of  attachment, 
see  Attachment,  |  63. 

To  property  insured,  promissory  warranties, 
ooveoants,  or  condltiona  subseqaent,  see  In- 
snranee,  f  828. 

To  property  insured,  representations,  warran- 
ties, or  conditions  In  policv  or  application 
therefor,  see  Inanrance,  S  282. 

Partioular  mattert  affecting  title. 
See  Abandonment;  Adverse  Possession:  Dedl* 
cation;    Deeds;    Descent  and  Distnbutim; 
•Mortgages. 

Estoppel  to  assert  title,  see  Estoppel,  K  38,  89. 
Rale  of  personal  property  in  general,  see  Sales. 
Sale  of  real  property  in  general,  see  vendor  and 
Purchaser. 

Particular  tpecie$  of  property  or  right*. 
See  Bills  and  Notes,  H  332,  524. 
Public  office,  see  Officers,  |  8& 

Title  necMtory  to  maintain  particuhr  aciion$. 
See  Ejectment,  H  10.  13;  Real  Actions. 

Titles  of  particuUw  actt  or  ^oceedingt. 
Sec  Statutes,  H  10&-128,  211. 

TOOLS. 

Liability  of  master  for  Injuries  to  servant  from 
defects  In  or  failure  to  furnish  tools,  see  Has- 
tsr  and  Servant,  U  101-118. 

TORTS. 

Action  tor  distinguished  from  action  on  con- 
tract, see  Action,  S  27. 

Dismissal  of  action  as  to  one  or  more  code- 
fendants,  see  Dismissal  and  Nonsuit,  3  26. 

Failure  of  proof  as  to  one  of  two  or  more  de- 
fendants jointly  sued,  see  Pleading,  {  399. 

Individual  liability  of  administrator,  see  Ex> 
ecutoiB  and  Administrators,  {  119. 

Limitation  of  actions,  see  Limitation  of  Actions, 
S  S5. 

lAahmtie*  of  particutar  olattei  of  pertono. 
See  Carriers,  is  103,  123.  159.  280-321;  Clerks 
oif  Courts,  f  72;  Municipal  Corporations,  11 
742-816;  Railroads.  SS  113,  114,  260.  ^7^ 
810-361.  8S5-896.  439-446,  459-484;  Street 
Railroads,  ||  81-118. 


Agents,  see  Principal  and  Agent,  8  155. 

Bailees,  see  Bailment,  8  14- 

Banks,  see  Banks  and  Banking,  8  148. 

Electric  light  or  power  companies,  see  Elec- 
tricity, 88  16.  19. 

Eimployers,  for  injuries  to  employes,  see  Master 
and  Servant.  88  85-295. 

Employes,  for  injuries  to  third  persons,  see 
Master  and  Servant,  88  802-S32. 

Fellow  servants,  see  Master  and  Servant,  81 
177-196. 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  88  1&>  27-74. 

IMbOMos  reapecting  particular  t^ecies  of  prop- 
erty or  uutrumcntaXiiie9. 

See  Electricity,  88  IS.  Id;  Railroads,  If  113, 
114,  260,  297,  810-361.  355-396.  439-446, 
459-484;  Street  Railroads,  88  81-118;  Tele- 
graphs and  Telephones,  88  16,  27-74. 

Automobiles,  see  Municipal  Corporations.  U 
705,  706. 

Carrier's  premises,  see  Carriers,  8  286. 
Conveyances  and  other  means  for  transportation 

of  passengers,  see  Garriera,  8  297. 
Injuries  from  defects  or  obetroctions  in  streets, 

see  Municipal  Corporations,  88  756-816. 
Streets  and  highways,  see  Municipal  Corpora- 

tions,  88  756-816. 
Tools,  machinery,  appliances,  and  places  for 

work,  see  Master  and  Servant,  88  101-118. 

Particular  tort*. 
See  Assault  and  Battery,  88  12-34;  Conspiracy, 

§§  19,  21;   False  Imprisonment,  8S  27,  30; 

Forcible  Entry  and  Detainer,  88  9-S4;  Fraud; 

Libel  and  Slander;  Nuisance;  Trespass. 
Delay  in  transportatloa  or  delivery  of  goods, 

see  Carriers,  f  103. 
Injuries  by  servants,  see  Master  and  Servant,  SI 

302-332. 

Injuries  from  construction  or  maintenance  of 
railroad,  see  Railroads.  88  113,  114. 

Injuries  from  construction  or  maintenance  of 
telegraph  or  telephone  line,  see  Telegraphs  and 
Telephones,  S  16. 

Injuries  from  negligence,  see  Negligence. 

Injuries  from  negngence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  tdepbone 
message,  see  Telegr^hs  and  Telephones,  SS 
27-74. 

Injuries  frcnn  negligent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  SS  "lOS, 

706. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads, fi§  260,  297,  310-351,  355-396,  439- 
446.  439^484. 

Injuries  from  operation  of  street  railroads,  see 
Street  Railroads.  §8  81-118. 

Injuries  incident  to  production  or  use  of  elee- 
tricity,  see  Electricity,  8§  16.  19. 

Injuries  to  passengers,  see  Carriers.  H  280-821. 

Injuries  to  servants,  see  Master  and  Servant,  SI 
85-299. 

Interference  with  relation  of  master  and  Serv- 
ant, see  Master  and  Servant,  S  341. 

Loss  of  or  injury  to  goods  by  carrier,  see  Car- 
riers, 8S  128.  159. 

Obstructiw  and  detention  of  waters  of  natural 
water  courses,  see 'Waters  and  Water  Crarses, 
8  51. 

Payment  by  bank  of  forged  or  altered  check,  see 

Banks  and  Banking,  §  148. 
Wrongful  conversion,  see  Trover  and  Conver- 
'  siOD. 

Remediet  for  tortt. 
See  Damages;  Trespass,  SS  27-68;  Trover  and 
Converrion,  SI  22-6a 

8  2.  Where  a  torf  is  conunitted  In  one  state 
and  sued  on  In  another,  the  lex  lod  delicti  con- 
trols.—Western  Union  Telegraph  Co.  v.  Hill 
(Ala.)  248. 

8  26.  In  an  action  for  an  alleged  joint  con- 
version, plaintiff  could  not  recover,  where  there 
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TOWNS. 

8e«  Counties;  Manlcipal  Corporations;  Schools 

sad  School  Districts,  8  53. 
.Highways,  see  Highways. 

n.  CWVEBmiEHT  AlTD  OFFXOBRS. 
Constableit  wt  ffltetiffs  and  Oonstablei. 

TRADE. 

Married  women  canying  on  trade,  see  Hosband 

and  Wlh,  I  97. 
Begnlation  «  trade  as  denial  of  equal  protec- 

tKHi  of  laws,  see  Constitutional  Law,  |  240. 
Regulation  of  trade  as  deprivation  of  property 

without  due  process  of  law,  see  Gonsntuaonal 

lAW,  I  296. 

TRAINS. 

See  Carriers;  Railroads. 

TRAMPS. 

See  Vagrancy, 

TRANSCRIPTS. 

Of  record  for  purpose  at  review,  see  Appeal  and 
Brror,  |  606. 

TRANSFER  OF  CAUSES. 

Change  of  Tenae,  see  OrimlQal  Law,  U  134, 135. 

TRANSFERS. 

See  Asslgnioenta;  Deeda;  Sales;  Vendor  and 
E^rchaser. 

Of  bills  and  notes,  see  Bills  and  Notes,  |  332. 
Of  bills  at  lading,  or  shipping  receipts,  see  Car- 
riers, 8  58. 

Of  mortgaged  property  by  mortg^r,  see  Chat- 
tel Mortgages,  (  229. 

Of  personal  property  ai  secarity,  see  Chattel 
Mortgages. 

Of  real  pR^rty  as  security,  see  Mortgages. 

TRANSMISSION. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  {  630. 

Of  telegraph  or  telephone  messagFs,  see  Tele 
gnwhs  and  Telephones,  H  27-74. 

TRANSPORTATION. 

Of  goodie  see  Carriers,  U  1-18.  40-159.  . 
Of  passengers,  see  Carriers,  fil  245-347. 

TRAVELERS. 

On  streets  In  general,  see  Mnnlclpal  Gorpora- 

tions,  {|  705,  706. 
On  streets,  injuries  from  defects  or  obstructions, 

see  Municipal  Corporations,  SI  755-816. 

TRAVERSE. 

In  pleading  la  general,  see  Pleading  I  129. 

TREASURERS. 

County  treasurer,  compensation,  see  Counties,  | 
74. 

County  treasurer,  liabilities  of  sureties  on  bond 

of,  see  Counties,  |  08. 
Quo  warranto  to  t^  title  to  office  of  city 

treasnrer.  see  Quo  Warranto,  |  11. 


See  Logs  and  Logging. 

Nature  of  acti<Mi  for  penalty  for  destmcdon  of 
or  Injaty  to  (mit  trees,  whether  in  eontraec 
or  tort,  see  Action,  |  27. 

TRESPASS. 

See  False  Imprisonment 

Ii^urieB  to  trespassers,  see  Railroads.  H  355- 

Lii^i^  of  munidpality  for  wrongful  removal 
1^  trespassers  by  mayor,  see  Municipal  Cor- 
porations, S  747. 

To  the  person,  see  Assaalt  and  Battery. 

I.  AOTB  OOHflTX'l'Ul'UQ  TBJSaPAM 
AKD  UABILXTT  THEREFOR. 

f  4.  Aa  owner  of  a  store  In  which  goods  are 
kept  for  sale  and  in  deposit  held  not  liable  in 
trespass  to  a  woold-be  burglar,  shot  by  a  spriag 
gun  placed  io  the  store  to  shoot  persMis  ai- 
tenpang  to  bnrglarlie  It,  in  Ttolatlon  of  Code 
1907.  I  6415,— Scbenemuum  t.  Seharfenbeig 
(AiaO  885. 

n.  ACTiom. 

(A)  Rlskt  «f  Aetl»  «Md  DetoBMS. 

Indlvidaal  liability  of  administrator,  see  Ex- 
ecntors  and  Administrators,  S  119. 

f  27.  A  sole  owner  of  a  land  or  chattel  css- 
not  commit  a  trespass  to  recover  their  posses- 
sion.  although  they  are  wrongfully  witliheld  by 
one  having  no  claim  or  title.— Brown  Floyd 
(AlL)995. 

(B)  JtiHs«l«tl*m,  P«rtI«ff_Ps«llaKlMUFr 
Proe«««I«vs,  F1«««Ibs. 

Amendment  of  complaint  to  conform  to  proof, 
see  Pleading,  |  237. 

f  40.  A  complaint  AeU  to  be  In  trespass 
qoare  clausum,  and  not  for  the  statutory  pen- 
^  lor  cutting  trees.— Floyd  v.  Wilson  (Ala.) 

(O)  BTldenee. 

I  45.  In  trespass  for  catting  timber,  the  ex- 
clusion of  a  deed  conveying  to  defendant  all  the 
timber  standing,  growing,  or  being  on  the  lend. 
held  erroneous^wllmer  Lumber  Co.  t.  Elsely 

(Ala.)  225. 

(D)  Dam«s*B> 

I  60.  In  an  action  for  trespass,  plaintiff  is 
not  entitled  to  recover  for  rent  of  the  lands  tren- 
passed  upon,  where  she  left  the  premises  at  the 
request  of  a  third  partr.  and  not  hecanai  of  the 
treqmss.— Brown  t.  Ffi^  (Ala.)  99& 

!66.  Exemplary  damages  may  be  allowed 
en  a  trespass  was  wantonly  or  retAlessly 
committed,  or  committed  with  such  reckless  io- 
difference  to  another's  rights  as  to  amount  to 
an  intentional  violation  thereof. — Garden  t. 
Houston  Bros.  (Ala.)  1080. 

I  S6.  If  defendant  retook  a  hone  after  the 
purchase-money  notes,  retaining  title  In  him  un- 
til the  notes  were  paid,  had  in  fact  been  paid, 
the  Jury  could  allow  panitive  damages  in  tres- 

SBSB  for  taking  the  hocw.— Chudea  r.  Hottston 
;ro8.  (Ala.)  1030. 

OB)  Trial,  Jadswemtf  and  B«vlew. 

Assumption  as  to  facts,  see  Trial,  1 191. 
Conformity  of  judgment  to  pleadings  and  proof, 
see  Judgment,  9  251. 

I  &T.  In  trespsss  tor  the  removal  of  timber, 
etc..  whether  trees  taken  from  the  land  were 
of  sufficient  sise  to  constitate  timber  held  for 
the  jury.— Wilmer  Lumber  Co.  v.  Biaely  (Ala.) 


Tcwios,  dlvlsloiis,  *  section  (|)  NUMBERS  la  this  Index,  ft  Dee.  *  Amsr.  Digs,  ft  R^ortar  laOexes  agree 


for  the  statutory  penalty  for  degtmctlon  of 
fmit  trees,  proof  that  toe  treee  were  taken 
from  a  yard  and  orchard  held  to  ahow  prima 
facie  that  tbey  were  removed  from  an  mclos- 
ure;  "orchara"  being  defined  by  Webtter  as 
meaniDE  an  incloeure  containing  fmlt  trees, 
and  the  word  "yard"  meaning  an  Indosnre.— 
Wright  T.  Sample  <Ala.)  268. 

I  68.  In  treapaas,  certain  requests  to  chaise 
that  plaintiff  conld  not  recover  if  he  consented 
expressly  or  impliedly  to  defendant's  acts  keld 
Improperly  refused.— Wilmer  Lomber  Co.  t. 
Eisely  (Ala.)  225. 

S  68.  In  trespass  for  the  catting  and  remov- 
al of  trood  from  plaintiff's  land,  a  request  to 
charge,  xaqniring  tnat  the  wood  must  hare  been 
removed  witbont  plaintiff's  consent,  and  that 
the  jury  most  find  tbe  value  thereof,  keld  er- 
roneoosly  refused.— Wilmer  Lumber  Go.  v.  Bisa- 
ly  (Ala.)  225. 

I  68.  A  request  to  charge  that  the  Jury 
could  not  assess  certain  damages  as  specific 
damuaa,  keM  properly  refused  ai  misleading. 
— WHoier  Lumber  Go.  t.  Eisely  (Ala.)  225. 

TRESPASS  TO  TRY  TITLE. 

See  BJectment;  Forcible  Entry  and  Detainer; 
Real  Actiras. 

TRIAL 

Practice  in  equity,  vee  Equity,  H  373.  3S& 
Trial  de  novo  on  appeal,  see  Justicea  of  the 

Peace,  1 1T4. 
Witnesses,  see  Witnesses. 

ProceedinffM  incident  to  trials. 
See  Continuance;  New  Trial;  Railroads.  |  297. 
Assessment  of  damages,  see  Damages,  H  208. 
216. 

Competency  of  and  cliallenge  to  jurors,  see  Jury, 

Entry  of  judgment  after  trial  of  issues,  see 
Judgment,  |  2S1. 

Examination  of  wlfneeses,  see  Witnesses,  {| 
286-287. 

Impaneling  jury,  see  Jury,  H  140. 

Right  to  trial  by  jury,  see  Jury.  H  10-28. 

Summoning,  attendance,  dischanre.  and  compen- 
sation of  jury,  see  Jury.  6i  00-82. 

Trial  cf  aetiona  by  or  agaiitMt  particular  elaatei 
of  persons. 

See  Attorney  and  Client,  S  187;  Carriers,  68 
.S20,  321.  347;  Master  and  Servant,  »  286- 
295,  332;  Railroads,  §8  350,  351,  44G,  484; 
Street  Railroads,  81  117,  118. 

Insurance  companies,  see  Insurance.  |8  825,  826. 

Tel^rapb  or  telephone  companies,  see  Tele- 
graphs and  Telephones,  H  78,  74. 

Trial  of  particular  civil  actions  or  proceedings. 

See  Ejectment,  l_109;  Forrible  Entry  and  De- 
tainer. 8  34 ;  Trespass,  81  67,  68. 

Application  for  judgment  after  default,  see 
Judgment,  |  123. 

For  conu>enBation  of  attorney,  see  Attorney  and 
Client,  I  167. 

For  conspiracy,  see  Conspiracy,  8  21. 

For  injunction,  see  Injunction,  8  130. 

For  injuries  at  railroad  crossings,  see  Railroads, 
88  350.  351. 

For  injuries  by  servants,  see  Master  and  Serv- 
ant, a  332. 

For  injuries  caused  by  operation  of  railroad, 

see  Railroads,  8  297. 
For  injuries  from  fires  caused  by  operation  of 

railroads,  see  Railroads,  8  484. 
For  injuries  from  negligence,  see  Negligence,  88 

136,  139. 

For  injuries  from  negligence  or  default  in  trana- 
miseion  or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephonps,  88 
73.  74. 


traito,  see  Railroads.  {  440. 
For  injuries  to  passengers,  see  Carriers,  || 

320,  821,  847. 
On  bonds  in  general,  see  Bonds,  I  142l 
On  insurance  polides,  see  Insurance,  H  820, 

826. 

Trial  of  eriminal  prosecutions. 
See  Burglary.  |  45 ;  Criminal  Law,  H  625-888 ; 
Homidde,  ||  269-814;  Larceny,  I  77. 

I.  NOTICE  OF  TRIAI.  AND  PBELIMX- 
KABT  PB0CEEDIK08. 

Consolidation  of  actions,  see  Action,  8  57. 
In  criminal  prosecutions,  see  Criminal  Law,  81 
625,  627. 

m.  GOroSB  AMD  COMPTTOT  OF 

TBiAL  ur  gmniHftfi. 

In  criminal  prosecutions,  see  Criminal  Law,  IS 

036-058. 

Review  of  discretionary  ruling  on  applleatitHi 
for  inspection  of  place  of  Injury,  see  Appeal 
and  Error,  |  969. 

Review  of  proceedings  as  dependent  on  prejudi- 
cial nature  of  error,  see  Appeal  and  Error,  I 
1046. 

Review  of  rulings  Involving  discretion  of  lower 
court,  see  Appeal  and  Error,  |  969, 

Withdrawal  of  remarks  as  rendtsring  error 
harmless,  see  Appeal  and  Error,  |  1046. 

I  26,  Id  action  on  a  note,  where  there  is  a 
common  count  and  a  plea  of  the  general  issue, 
tbe  plaintiff  has  the  right  to  open  and  dose.— 
I^les  V.  Piedmont  Mt  Aiiy  Ouano  Ctk  (Fla.) 
872. 

8  25.  In  every  case  where  the  general  Issue 
or  a  general  or  special  denial  is  pleaded,  tbe 
right  to  open  and  close  is  with  the  plaintiff.— 
Pyles  V.  Piedmont  Ht  Airy  Gaano  Co.  (Fla.) 

872. 

8  25.  Where  plaintiff  has  anything  to  prove 
under  any  one  of  several  Issues  in  the  first  in- 
stance, the  right  to  open  and  close  is  with  him. 
—Pyles  V,  Piedmont  Mt.  Airy  Ouano  Co,  (Fla.) 

872. 

8  25.  If  the  plaintiff  WAuld  succeed  on  the 
pleadings  alone,  defendant  may  open  and  close; 
but,  if  defendant  would  succeed,  then  the  plain- 
tiff may  open  and  close.— Pyles  v.  Piedmont  Mt. 
Airy  Guano  Co.  (Fla.)  872. 

8  25.  Where  plaintiff  has  anything  to  prove 
in  order  to  get  a  verdict,  the  right  to  begin  and 
conclude  the  argument  belongs  to  him.— Pyles 
V.  Piedmont  Mt.  Airy  Guano  Co.  (Fla.)  872. 

IT.  BEOEPTXOK  OV  ETIDEKCB. 

Examination  of  witnesaeif  see  Witnesses,  If 

286-287. 

In  criminal  prosecutions,  see  Criminal  Law,  88 

666-683. 

Review  of  rulings  Involving  discretion  of  lower 
court,  see  Appeal  and  Error,  |  870. 

(A)  latroAoetloM.  0««r.  aad  Admission  of 
Bvldence  l»  0«B«r«l. 

8  46.  A  qneBtion  in  an  action  on  a  life  poli- 
cy held  subject  to  objection  of  calling  for  ir- 
relevant and  immaterial  evidence.— Supreme 
I/Odge  Knights  and  Ladies  of  Honor  v.  Baker 
(Ala.)  958. 

8  46.  Question  not  clearly  calling  for  rele- 
vant evidence  held  open  to  objection,  in  the  ab- 
sence of  RtBtement  as  to  what  was  expected 
to  be  elicited.— Supreme  Lodge  Knights  and 
I.Adies  of  Honor  v.  Baker  (.\la.)  958. 

I  S6.  Where  defendant  in  action  on  a  note 
i  has  already  testified  as  to  certain  letters  writ- 
I  ten  hy  him  n«  ki:o\vledging  liability,  it  wi>r  nnt 
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no  uo.  yu-OL.)  six. 

(B)  Ovd«*  Of  Proof,  Rebuttal.  mmA  WU" 
otfomlav  Omw. 

In  criminal  proaecotlona,  see  Grfmlnal  Law,  H 
680.  es3. 

Proof  of  facta  preliminarr  to  intioductioa  of 
secondary  evidence,  lee  Evidence,  SI  183,  185. 

S  C9.  Order  of  introdnctiou  evidence  Aeld  in 
the  trial  court's  discretion.— Atlantic  CoaBt 
Line  B.  Oo.  t.  Partridge  (Fla.)  634. 

I  60.  Proof  of  acta  of  an  a^ent  before  proof 
of  the  agency,  which  is  subaetiuently  establish- 
ed.  is  not  error.— Childress  t.  Smith-Ecbols- 
Bumett  Hardware  Co.  (Ala.)  322. 

8  68.  Failure  on  the  part  of  plaiotifE  to  offer 
evidence  of  title  at  the  proper  tinie  cannot  tie 
corrected  by  offering  the  same  under  the  gnise 
of  rebuttal.— Babington  Bros.,  Limited,  t.  Bar- 
ber (La.)  844. 

I  68.  It  is  within  the  trial  conrt's  discretion 
to  allow  other  testimony  by  a  party-  after  he 
haa  closed.— Hig^n  t.  Oatrett  (Ala.)  823. 

(O  ObjMtlonSt  Motions  to  Strike  Oat»  «nd 
Bxeeptlons. 

In  criminal  proeecntions,  see  Criminal  Law,  89 
688-686. 

Necessity  for  parpose  of  review  on  appeal  or 
writ  of  error,  see  Appeal  and  Error,  8  237. 

ObjectionB  to  evidence  on  ground  of  insufficiency 
of  pleading,  see  Pleading,  9  428. 

OliJectiims  to  evidence  tm  ground  of  vaiiance, 
see  Pleading,  S  430; 

8  75.  Where  an  objection  to  evidence  is 
limited  to  a  certain  point,  all  other  objections 
are  impliedly  waived. — Hlgdon  v.  Gtarrett  (Ala.) 
323. 

t  76.  An  objection  to  a  *ine8tion,  after  the 
Qnestion  has  been  answered,  comes  too  late. — 
Louisvllle  &  N.  R.  Co.  v.  Johnson  (Ala.)  300. 

8  82.  A  map  held  properly  received  in  evi- 
dence in  connection  with  the  testimony  of  wit- 
nesses.—Republic  Iron  &  Steel  Co.  v.  White 
(AlaO  141. 

8  82.  General  ol^ectlon  to  evidence  field 
properly  overruled,  unless  the  evidence  ia  in- 
admissible for  any  purpose.— Atlantic  Coast 
Line  R.  Co.  v.  Partridge  (Fla.)  634. 

8  83.  General  objections  to  evidence  held 
properly  overruled,  unless  the  evidence  Is  in- 
admissible for  any  purpose.— Brown  v.  Bowie 
(Fla.)  637. 

{84.  Objection  to  reception  of  receipts  in 
denee  held  not  to  raise  the  question  oi  want 
of  proof  of  their  genuineness. — Supreme  Lodge 
Knights  and  Ladi^  of  Honor  v.  Baker  (Ala.) 
958. 

8  85.  Though  a  part  of  witness'  answer  may 
tie  improper.  It  is  not  error  to  refuse  to  ex- 
clude the  entire  answer  where  the  other  part 

proper. — Louisville  &  M.  R.  Go.  v.  Davaner 
(Ala.)  276. 

V.  A&OUMEHTS  AHD  COlTOirOT  OF 
COVKSEL. 

Tn  criminal  prosecutions,  see  Criminal  Law.  8$ 
706-780. 

Review  of  proceedings  as  dependent  on  preju- 
dicial nature  of  error,  see  Appeal  and  Error, 
8  1060. 

8  122.  Argument  of  counsel  held  improper. — 
Jordan  v.  Austin  (Ala.)  TO. 

8  131.  ObjectioQB  to  argument  of  counsel 
must  be  taken  when  the  statements  are  made, 
and  not  requests  to  charge.- Birmiuidiam 
Ky.,  Light  &  Power  Co.  v.  Morris  (Ala.)  W8. 


In  criminal  pzowcutlODs,  seia  (Mmlnal  Law,  18 

758-764. 

Review  of  ralingB  at  dependent  on  piejudldil 
natare  of  error,  see  Appeal  and  Error,  i  1061. 

(A)  <|n«itloiu  of  Idtw  or  of  Fact  im  0«b- 
onO. 

As  to  partietilar  faott,  Utuet,  or  nib/eefo. 

Contributory  negligence  of  passenger,  aee  Ca^ 
riers.  f  347. 

Contributory  negligence  of  person  injured  by 
negligence  of  telegraph  company,  see  Tele- 
graphs and  Telephones,  |  20. 

Contnbutory  negligence  of  servants,  see  Afoster 
and  Servant,  1  2S9. 

Damages,  see  Damages,  {  208. 

Xnconkpetency  of  fellow  servant,  see  Master  and 
Servant,  §  287. 

Negligence  of  master  causing  injury  to  serv- 
ant, see  Master  and  Servant,  |  286. 

Relation  of  master  and  aenrant,  aee  Master  and 
Servant,  8  332. 

In  particular  civii  actiont  or  proceedingt. 

See  Ejectment,  8  109 ;  Forcible  Entry  and  De- 
tainer, 8  34 ;  Trespass,  8  07. 

Assessment  of  damages,  see  Damages,  8  208l 

For  compensation  of  attorney,  see  Attorney  and 
Client,  8  167. 

For ^n^ries  at  railroad  crossings,  see  Railroads, 

For  injuries  by  servants,  see  Master  and  Serr^ 
ant,  8  332. 

For  injuries  caused  by  operatloo  ot  railroad. 

see  Railroads,  8  207. 
For  injuries  from  fires  caused  by  operation  bI 

railroads,  see  Railroads,  8  484. 
For  injuries  from  negligence,  see  N^Iigence, 

8  136. 

For  injuries  fran  negligence  of  servant,  see 

Master  and  Servant.  8  332. 
For  injuries  from  negligence  or  default  In  trans- 

mission  or  delivery  of  teleciaph  or  telephone 

message,  see  Telegraphs  and  l^lephones,  8  73. 
For  injuries  to  animals  on  or  near  railroad 

tracks,  see  Railroads,  8  446. 
For  injuries  to  passengers,  see  Garrieis,  |8  320, 

347* 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads.  |  117. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, 8S  286-289. 

For  obstruction  of  street,  see  Monldpal  Cor- 
porations, 8  698. 

For  personal  injuries  caused  by  negligenoe  of 
telegraph  company,  see  Telegraphs  and  Tele- 
phones, 8  20. 

On  bond  of  sheriff,  see  SherifFa  and  Gcmstables, 
8  171, 

On  iosurance  policies,  see  Insurance,  |  825. 

8  186.  An  affirmstive  charge  for  either  de- 
fendant was  properly  refused,  where  it  was  a 
jury  Question  whether  either  of  them  converted 
jjUmtlff^^roperty  as  alleged.— Darden  v.  Mann 

8  139.  Certain  charges  field  properly  refused 
under  the  evidence.- Western  Union  Telegraph 

Co.  V.  Griffith  (Ala.)  91. 

I  139.  Where  there  was  evidence  tending 
to  support  simple  and  wanton  negligence  of 
defendant,  and  thus  to  authorize  actual  and 

?unitive  damages,  the  general  afHrmative  charge 
or  defendant  as  to  any  count  of  the  complaint 
was  properly  refused.— Louisville  &  N.  8,  Co. 
V.  Weathers  (Ala.)  268. 

fi  139.  A  verdict  sboald  not  be  directed  for 
defendant,  unless  there  is  no  evidence  that  in 
law  could  support  a  Tftrdiet  for  plaintiff. — ^Bass 
V.  Ramos  (Fla.)  846. 
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t  139.  If  the  eTidence  teadg  to  prove  the 
issue  presented  hj  plaintiff,  it  should  he  sub- 
mitted to  the  jury.— Bass  v.  Bamos  (Fla.)  945. 

I  142.  Where  the  evidence,  If  believed,  Is  the 
s&me  thing  as  the  facti  Bought  to  be  proved, 
the  Judge  held  authorised  to  charge  the  jury 
that  if  they  believe  the  evidence  they  must  find 
for  plaintiff  (or  defendant,  aa  the  case  may  be). — 
Western  Union  Telegraph  Co.  v.  Louisell  (Ala.) 


-  t  142.  If  the  evideace  wilt  admit  of  different' 
reaaoiiable  interences  it  should  be  submitted  to 
the  jury.— Bass  y.  Bamos  (Fla.)  945. 

I  143.  A  general  afflrmatlve  charge  for  a 
narty  is  properly  refused,  where  there  la  a 
conflict  in  the  evideuce.—Hlgdon  v.  Garrett 
(Ala.)  323. 

I  143.  If  the  evidence  is  conflicting,  It  should 
be  submitted  to  the  jury. — Baas  v,  Ramos  (Fla.) 
945. 

I  140.  Plea  of  set-off  or  recoupment  held 
not  demurrable,  because  seeking  to  set  off  or  re- 
coup damages  not  allowable,  if  it  states  a  good 
canse  of  action  as  to  other  damages,  but  the 
remedy  is  by  motion  to  strike,  or  by  instruc- 
tions limiting  such  improper  damages.— Carolina 
Portland  Cement  Co.  v.  Alabama  Const.  Co. 
(Ala.)  832. 

<B)  Demnrrev  to  BTldenee. 

Eftect  on  right  to  amend,  see  Pleading,  |  245. 

(D)  Direetlon  of  T«rdlet. 

In  criminal  prosecutions,  see  Criminal  Law,  | 
753, 

In  ejectment,  see  Ejectment,  {  109. 
Beview  of  ruUnga  as  dependent  on  prejudicial 
natare  of  errcv,  aea  Appeal  and  Error,  |  1001. 

VH.  IVSTKITCTIONS  TO  jubt. 

In  criminal  prosecutions,  see  Criminal  Law,  H 
778-S23.  8&-880,  844. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  |  928. 

Review  as  dependent  on  prejudicial  nature  of  er- 
ror, see  Appeal  and  Error.  |S  1064-1008. 

Beview  as  dependent  on  presentation  of  ques- 
tion in  lower  court,  see  Appeal  and  Error,  $ 
216. 

A»  to  partieular  Utua  or  Mthioett. 

Asmoiption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  i  205. 

Damages,  see  Damages,  S  216. 

Negligence  of  master  causing  injuries  to  serv- 
ant, see  Master  and  Servant,  {  293. 

In  particular  civU  octiont  or  proeeediitgtt 
See  Trespass,  §  68. 

Amilication  for  judgment  after  default,  see 

Judgmeat,  I  123. 
Assessment  of  damages,  see  Damages.  |  216. 
For^^uriea  at  mitroad  crossings,  see  Railroads. 

For  Injuries  from  negllgentje,  see  Negligence.  $ 
189. 

For  injuries  from  negligence  or  default  in  trans- 
uisaion  or  delivery  of  telegraph  or  telephone 
messages,  see  Telegraphs  and  Telephones,  8 
74. 

For  injuries  to  passengers,  see  Carriers,  §  321. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  |  118. 

For  injaries  to  servants,  see  Master  and  Serv- 
ant, i!  293,  295. 

For  obstruction  of  street,  see  Municipal  Corpo- 
rations, I  698. 

For  price  or  value  of  goods  sold,  see  Sales,  | 
364: 

On  bonds  in  general,  see  Bonds,  i  142. 

On  insurance  policies,  see  Insurance,  S  826. 


<A)  FroTlmM  of  Court  mmA  Jw 
oral* 

In  criminal  prosecations,  see  Crimli 
7551^764. 

I  191.   An  instruction,  which  ass 
which  is  for  the  jury  to  find,  is 
fused.— Montgomery  Moore  Mfg.  C 
(Ala.)  2ia 

S  191.  In  trespass  and  trover  f< 
horse  through  another,  a  charge  kel 
as  assuming  that  the  trespass  was 
ed.— Garden  v.  Houston  Bros.  (Ala 

f  194.  A  requested  charge,  in  e: 
Srmative  charge  for  defendant,  hold 
clined,  where  defendant's  liability 

a  question  for  the  Jun.- Byrd  v. 
53. 

I  194.  In  an  action  against  a  tel 
pany  for  delaying  a  message,  a  cha 
ages  for  mental  pain  held  property 
instructing  that  the  jury  were  nol 
to  infer  mental  pain  from  only  a 
evidence. — Western  tJuion  Telegre 
Griffith  (Ala.)  91. 

S  194.  In  an  action  against  a  tel 
pany  for  delaying  a  message,  wher 
evidence  of  plaintifTs  mental  pai 
from  the  delay,  a  charge  that  the 
not  assess  damages  for  mental  pa 
guiah  was  properiy  refused,  aa  me 
gument  invading  the  province  of 
Western  Union  Telegraph'  Co.  v.  G: 
91. 

i  194.  A  charge  hdd  a  charge  o 

of  the  evidence.  In  violation  of  Co 
5362,  6364.— Fidelity  &  Deposit  d 
land  v.  Art  Metal  Const.  Go.  (Ala.) 

8  194.  The  court  cannot  be  requ 
a  charge  that  there  Is  no  evidenc 
ticular  fact. — New  CounellsvlUe  C 
Co.  v.  Kilgore  (Ala.)  205. 

8  194.   An  instmction  heJd  prop< 
because  Invading  the  province  of 
Montgomery  Moore  'hltg.  Co.  t.  1 
210. 

8  104.  An  Instruction  as  to  coutr 
ligence  held  properly  refused.- Loui 
R.  Co.  V.  Johnson  {Ala.)  800. 

(B)  HeoMsItr  ud  8abJeet-B 

8  202.  The  court  cannot  be  put 
giving  an  instruction  in  act-ordaiu 
evidence,  though  It  was  not  require 
-Montgomery  Moore  Mfg.  Co.  v.  J 
210. 

g  200.  A  charge  that  there  is  no 
a  certain  fact  need  not  be  giren.- 
Co.  V.  Kennedy  (Ala.)  73. 

fC)  Fom,  Reqalsltest  am4  Sal 

8  234.  In  an  action  for  trespass 

aion,  a  request  to  charge  that  the 
on  plaintiff  to  establish  the  case 
ponderance  of  the  evideace,  im 
fused. — Wilmer  Lumber  Co.  v,  E 

225. 

fi  234.  A  charge  that  the  jury  n 
case  on  the  evidence  presented  to  th 
on  the  attorney's  assertions,  was  nc 
for  failure  to  charge  that  they  she 
case  on  the  law,  as  well  as  the  e\ 
could  not  have  misled  the  jury  to  p 
jury.— Green  t.  Southern  States  1 
(Ala.)  917. 

8  237.   While  a  charge   that  tl 
must  preponderate  in  plaintiff's  Eavc 
him  to  recover,  may  tie  refused,  it 
to  give  it.— Green  r.  Southern  Sta 
Co.  (Ala.)  917. 


Tot  easts  la  Dec.  Dig.  ft  Amir.  Digs.  1M7  to  data 


ft  Indesas  sss  sama  topio  ft  sactlOB  (S>  ^ 


V.  King  (Ala.)  75. 

S  240.  Id  an  action  against  a  telegraph  com- 
pany for  delaying  a  message,  where  there  was 
cTidence  of  plaintifTa  mental  pain  resulting 
from  the  delay,  a  charge  that  the  jury  could  not 
assess  damages  for  mental  pain  and  anguish  was 
properly  nfused,  as  merely  an  arnimeDt  invad- 
ing the  province  of  the  jaiy. — Western  Union 
Telegraph  Co.  v.  Griffith  (Al>*)  91. 

I  240.  An  Instruction  in  an  action  for  the 
death  of  a  child  struck  by  a  train  held  proper- 
ly refused  as  arsumentatiTe. — Southern  Ry.  Co. 
V.  Smith  (Ala.)  390. 

I  242.  An  instruction  held  to  be  properly  re- 
fused, as  confnsing,  iuTolved.  ana  calcalated 
to  mislead  the  Jury.— Lonisrllle  A  N.  R.  Co. 
T.  Johnson  (Ala!)  300. 

J 242.   Misleading  Instmctions  ate  properly 
used.— Binninicham  Paint  &  Roofing  Co.  t. 
Gillespie  (Ala.)  1032. 

I  243.  Where  a  party  had  requested  a  charge 
that  the  action  was  ex  contractu,  which  was 
given,  it  was  not  error  to  refuse  to  subsequently 
charge  for  the  same  party  that  the  action  was 
ex  delicto.— Western  Union  Telegraph  Go.  r. 
Griffith  (Ala.)  91. 

i  244.   An  instruction,  which  singles  out  a 

gartion  of  the  evidence  and  requires  a  separate 
uding  thmodi  is  pnopu-ly  refused.— Montcom- 
ery  Moore  Mfg.  Co.  t.  Leeth  (Ala.)  210. 

I  244.  Requested  chaive,  in  an  action  for 
breach  of  warranty,  held  properly  refused  as 
selecting  and  emphasising  one  element  of  fact. 
-W.  T.  Adama  Mach.  Co.  t.  Turner  (AU.)  808. 

(D)  Applleabllltr  to  Plcadlnca  and  Bvl- 
denee. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  $  10G6. 

I  248.  An  abstract  instruction  is  properly 
refused.— Montgomery  Moore  Mfg.  Co.  t.  Leetn 
(Ala.)  210. 

I  250.  It  is  not  error  to  refuse  charges  re- 
quested merely  to  answer  the  argumrnc  of  op- 
posing connael.~Birmingham  Waterwo^  Co. 
T.  Copelaod  (Ala.)  57. 

f  250.  In  an  action  for  damages  from  the 
bursting  of  a  water  pipe  in  a  house,  held  not 
error  to  refuse  chaises  that  no  extra  damages 
coald  be  allowed  because  the  pipe  bursted  on 
Christmas  Eve.— Birmingham  Waterwotte  Co. 
V.  Copeland  (Ala.)  57. 

S  250.  A  requested  instmction  held  properly 
refused,  as  not  applicable  to  the  case.— Birm- 
ingham Ry.,  Light  ft  Power  Co.  t.  Moore  (Ala.) 

115. 

5 2.^1.  Requests  not  applicable  to  the  issues 
sed  by  the  only  count  submitted  to  the  Jury 
were  pn^rly  refurcd.— Birmingham  By.,  Idght 
ft  Power  Go.  t.  Morris  (Ala.)  198. 

S  ^1.  Where  a  declaration  counted  In  case 
for  consequential  injury  instrnctions  on  the 
theory  that  the  action  was  trespass,  Aeld  prop- 
erly rejected.— LoniiTillc  *  N.  B.  Go.  t.  Stniui 
(Ai«.)241. 

I  2S1.  Requested  inatructions,  in  an  action 
against  a  rai&oad  company  for  injariea  received 
while  crossing  its  track,  hdd  properly  refused 
as  abstract. — Loniaville  &  N.  R.  Co.  t.  John- 
son (Ala.)  300. 

S  251.  In  a  personal  injury  action  by  a  pas- 
senger, the  giving  of  certain  charges  on  a  ques- 
tion not  in  issue  held  harmtess.— Birmingham 
Ry.,  Light  &  Power  Co.  v.  Anderson  (Ala.)  1021. 

I  251.  Wfaerp.  by  the  plea  of  the  general  is- 
sue, onp  dpfendrut  in  a  pcrsonnl  injury  action 


HariSwart  &  Supply  ^  t.  Block  Bros.  (Alt.) 

1036. 

I  252.  In  an  action  for  injuries  to  a  serr- 
ant,  a  requested  charge  held  properly  refused 
as  abstract. — Teoneasee  Coal,  Iron  ft  R.  Co.  v. 
King  (Ala.)  75. 

8  252.  Certain  charges  Aeltf  jproperlj  refnwd 
under  the  evidence.— Western  Union  Tdegrapli 
Co.  V.  Griffith  (Ala.)  91. 

I  252.  On  the  issue  whether  a  sale  of  mei^ 
chandiae  was  made  in  fraud  of  ereditors,  in 
instruction  hdd  properly  refused  because  of 
the  absence  of  evidence  on  which  to  predicate 
it.— Montgomery  Moore  Mfg.  Co.  r.  Leeth  (Ala.) 
210. 

S  262.  An  InstrDction  In  an  action  for  the 
death  of  a  child  struck  by  a  train  held  proper- 
ly refused  as  argumentative.- Southern  Ry.  C!«. 
T.  Smith  (Ala.)  390. 

I  262.  In  an  action  for  injariea  to  a  passen- 
r,  an  instruction  on  contributory  negligence 
Id  erroneous,  because  of  the  absence  of  evi- 
dence on  which  to  base  it. — Easley  v.  Alabama 
Great  Southern  Ry.  Co.  (Miss.)  4B1. 

I  252.  In  an  action  against  a  railroad  .com- 
pany for  the  death  of  a  telegraiA  operator,  an 
instmction  on  the  theory  that  decedent  went  to 
sleep  on  the  platform  so  near  the  track  that 
he  was  struck  by  a  train  hetd  unauthorised 
the  evidence.— Hunnicutt  v.  Alabama  Great 
Southern  R.  Co.  (Miss.)  697. 

i  25S.  Where  adverse  possession  was  an  is- 
sne  to  be  determined  bj  the  jury,  an  Instme- 
tioD  pretermitting  the  same  wa*  erroneous.— 
Clark  V.  Dunn  (Ala.)  93. 

S  253.  In  an  injury  action  by  a  servant, 
charges  held  erroneous.— United  States  Cast 
Iron,  Pipe  ft  Foundry  Co.  t.  Drirer  (Ala.)  llS. 

(B)  K»««ests  or  Pvaren. 

In  criminal  prosecutions,  see  Criminal  Law,  H 

825-830. 

Review  as  dependent  on  prejudicial  natore  of 
error,  see  Appeal  and  Error.  |  1067. 

Review  of  falfure  to  give  inatructions  as  de- 
pendent on  request  in  lower  court,  see  Ap- 
peal and  Error,  8  216. 

I  255.  Where  defendant  considers  tibat  ad- 
missible evidence  may  be  confusing  to  the  ^ory, 
be  should  request  a  proper  charge  explaining 
it.— Firat  Nat.  Bank  v.  Alexander  (Ala.)  45. 

I  255.  Where  questions  aaked  witnesses  did 
not  necessarily  seek  proof  as  to  permanent  in- 
juries of  plaintiiE,  but  for  matters  tending  to 
show  the  extent  of  the  injury  received,  if  de- 
fendant wished  to  limit  the  scope  of  the  testi- 
mony, m'aa  not  to  extend  to  proof  of  perma- 
oent  injuries,  charges  to  that  effect  sbonla  have 
been  asked.- United  States  Cast  Iron,  Pipe  ft 
Foundry  Co.  v.  Driver  (Ala.)  11& 

S  250.  An  instruction  as  to  the  Jury's  duty 
to  award  damages  held  at  moat  merely  mlalead- 
ing;  and,  if  defendant  desired  this  tendency, 
an  explanatory  charge  should  faava  been  re- 
quested.—LouisvlUe  A  N.  R.  Co.  T.  Wilson 
(Ala.)  188. 

S  256.  Where  instructions  correctly  stating 
the  law  possess  any  misleading  tendency,  it  is 
the  duty  of  the  adverse  party  to  meet  them  by 
a  counter  or  exidanatoiy  cfaarge.— Dickens  r. 
Murray  ft  Peppera  (Ala.)  1019. 

i  200.  It  is  not  error  to  refuse  a  request  to 
charge  substautially  covered  by  other  reque«rs 
Kiven.— Birmingham  Ry.,  Light  ft  Power  Co.  r. 
Morris  (Ala.)  1L8. 
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8  261.  A  reqaeot  to  chaise,  ellninatlQg  aer- 
eral  elements  of  iKWslUe  basis  for  recoTery. 
was  properlr  refused.— WHmer  Lvmber  Ok  t. 
Eiselj  (Ala.)  225. 

(F)  Ob|«etloBa  ud  BfaKMytloma. 

In  criminal  prosecntions,  see  Criminal  Law,  | 
844. 

NeceBsi^  of  objection  or  regnest  for  porpose 
of  review,  see  Appeal  and  Srror,  {  216. 

,  (G>  (TonstraaUon  Md  Ov«m«1«b. 

In  criminal  pmsecutitHiB,  see  Criminal  Law,  H 

821-823. 

8  295.  The  oral  charse  of  the  coart  mast  be 
considered  as  a  whole.— Birmingham  Rj.,  Light 
&  Power  Ca  T.  Moore  (Ala.)  115. 

vnx.  ouOTOBY,  comrocT,  axb  de- 

LIBSBATXOira  OF  jtBT. 

Dieqnallficatlon  or  miscondnct  cf  or  affectlBit 
jary,  gronnd  for  new  trial,  lee  New  IMal,  i 

52. 

In  criminal  prosecntloBa,  aee  Criminal  Lav,  I 

858. 

U.  VXBDZCT. 

Id  criminal  prosecntions,  see  Criminal  Law,  18 
881.  803. 

Review  of  sufficiency  of  evidence,  see  Appeal 

and  Error,  88  KKS-IOOS. 
Setting  aside  verdict,  see  New  Trial. 
Tf^rdict  contrary  to  law  or  evidence  ground  for 

new  trial,  see  New  Trial,  |  76. 

(A)  General  Verdlot. 

8  328.  In  an  action  against  two  defendants 
for  negligent  injuries,  a  verdict  may  go  against 
one  defendant  only.— Southern  Hardware  & 
Supply  CO.  T.  Block  Bros.  (Ala.)  1036. 

(B)  SveelaL  laterrovatorlea  aad  FladiBBs. 

Review  of  rulings  involving  discretion  of  lower 
court,  see  Appeal  and  Rrror,  8  974. 

8  349.  In  the  absence  of  a  statute,  a  trial 
court  held  not  Justified  in  directing  the  Jury  to 
find  a  special  verdict,  though  the  court  may 
in  its  discretion  recommend  one.— Florida  East 
Coast  Ry.  Co.  v.  Latsiter  (Fla.)  428. 

X.  TBUU.  BT  COUBT. 

Hearing  in  equity,  see  Equity,  H  877,  868. 
Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  8  981. 

XI.  WAIVZB  AND  OOBBEOTIOV  OF 
rBBBOmiAJUTIES  Airs  ZBBOB8. 

Error  in  instruction^  cored  by  verdict  or  Judg- 
ment, see  Appeal  and  E^r,  8  1068. 

Error  waived  in  appelliate  court,  see  Appeal  and 
Error,  8  1078. 

Bevlew  In  appellate  court  as  dependent  oo  prej- 
Qdicial  nature  of  error,  see  Appeal  and  Error, 
88  1029-1068. 

Review  in  appellate  court  as  dependent  on  prei- 
entation  of  questions  in  lower  court,  see  Ap- 
peal and  BnoT,  81  171-254. 

TRIAL  DE  NOVO. 

On  appeal,  see  Justices  of  the  Peace,  |  174. 

TRIBUNALS. 

Bee  Oomrta. 

TROVER  AND  CONVERSION. 

See  I^arceny. 

Conversion  of  mortgaged  ittoperty,  see  Chattel 
Mortgages.  8 


I.  ACTS  OOHSTITUTUrO  OOKVER- 

■xoM  Airo  liabujtt 

THBUBFOB. 

8  0.  Where  there  has  been  a  wrongful  hb- 
anmption  of  property  by  defendant  which  is 
of  itself  a  conversion  thereof,  plaintiff  may  sae 
in  trover  without  a  preriooa  demand. — ^Dixie  t. 
Harrison  (Ala.)  294. 

n.  Aonom. 

<^  Riffh«  of  Aatlim  aad  Defenaea. 

Moti<m  to  strike  pleas,  aee  Pleading,  8  858. 

8  22.  Demanding  payment  for  property  con- 
verted is  not  a  waiver  of  the  right  to  Bue  for 
conversion.— Dixie  v.  Harriaou  (Aln.)  284. 

(B)  Jarls«l«U«B,  Paitlaa,  Prellmluir 
Pr«««ediavs,  wd  Plemdiav. 

8  34.  In  trover,  certain  evidence  Md  admis- 
aible  nnder  the  general  laofie.— Gandy  t.  Gowart 
(Ala.)  855. 

CD)  Dmnmce*. 

8  60.  If  defendant  retook  a  horse  after  the 
purchase-money  notes,  retaining  title  In  him  un- 
til tile  notes  were  paid,  had  in  fact  been  paid, 
the  jory  could  allow  punitive  damages  in  trover 
for  taldng  the  horse.— Garden  v.  Houston  Broa. 
(Ala.)  loSo. 

{B»  Trial,  JudKmeat*  aad  Bteview* 

Assumption  as  to  facts,  see  Trial,  8  191. 

TRUST  DEEDS. 

See  Ohattel  Hortgagea;  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment. 


See  Trusts. 


TRUSTEES.. 
TRUSTS. 


Charitable  trusts,  aee  Charities. 

Conveyances  in  trust  for  creditors,  see  Assign- 
ments for  Benefit  of  Creditors. 

Interest  of  beneficiary  of  active  tmst  as  sub- 
ject to  sale  on  execution,  see  Execution,  (  41. 

Particular  fiduciary  relations,  see  Brokers:  Ex- 
ecutors and  Administrators;  Principal  and 
Agent 

Powers  in  general,  see  Powers. 

Tmst  deeds,  see  Chattel  Uwtgagei;  Mortgagee. 

U.  OOmiTBirOTXOH  AND  OPEBA- 
TION. 

CharitaUe  trnsts,  aee  Charitieo.  8  48. 

(B)  Batate  or  latereat        Traatee  aad  of 
Cestat  <|ae  Traat. 

Interest  of  beneficiary  of  active  tmst  aa  sub- 
ject to  sale  on  execution,  see  Bxecnlion,  {  41. 


m.  APPOINTMENT,  QUAUFICA- 
TION,  AND  TENURE  OF 
TBUSTEE. 

8  169.  Under  Code  1907,  SI  6093,  6004. 
6097-6090,  held,  that  proceedings  for  the  ap- 
pointment of  the  Bucceaaor  of  a  trustee  who 
resigned  were  not  invalid  on  the  ground  that 
certain  interested  persons  were  not  property 
brought  in  by  notice.- Reese  v.  Ivey  (Ala )  2^:3. 

IT.  XANAaEXENT   AND  DIBPOSAX 
OF  TBUST  PBOPEBTT. 

Ckxiss-trill  by  creditor  seeking  to  enforce  claiai 
against  trust  estate,  see  Equity,  8  195. 
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I  203.  Bights  ot  one  pardiasitg  property 
from  a  tnutee  thereof,  stated.— Beese  v.  Irej 
(Ala.)  223. 

1  243.  A  power  to  nil  kOd  to  have  passed 
to  the  snccesBor  of  a  trustee. — ^Beese  t.  Irer 
(Ala.)  223. 

TURPENTINE. 

« 

Reservation  of  io  cooveTance  of  tlmbra,  see 
Logs  and  Losing,  i  3. 

ULTRA  VIRES. 

Etffect  of  ultra  vires  acts  and  contracts  of  cor- 
gora^ms  in  general,  see  Oorporations,  370i 

UNDERTAKINGS. 

See  Bail;  Bonds. 

iD^^weedings  tm  Injiinctbiit  see  Injanctloni  | 

UNDERWRITERS. 

See  Ifisnrance. 

UNDUE  INFLUENCE. 

Affecting  validity  of  deed,  see  Deeds,  |  72. 
Parol  or  extrinsic  evidence  to  show,  see  Bvi- 

UNITED  STATES. 

Gonititntional  guarsnties  as  to  privllegea  and 
immunities  of  citizens  of  the  United  States, 
see  Constitutional  Law,  |  206. 

Courts,  see  Removal  of  Causes. 

Status  of  states  under  United  States  Constitu- 
tion and  relation  to  United  States,  see  States, 
%  4. 

Z.  OOVEBmfEHT  AMD  OFFICERS. 

Courts,  see  Courts,  |  488. 

UNLAWFUL  DETAINER. 

See  FoEctble  Entry  and  Detainer. 

UNREASONABLE  SEARCHES  AND 
SEIZURES. 

See  Searches  and  Seizures,  f  7« 

USURY. 

I.  USURIOUS  OONTRAOTa  AND 

TRAHSACTIOKS. 
(B>  Klshta  Md  RemadlM  of  Pavtles. 

I  103.  A  firm  held  estopped  to  set  up  ihe  de- 
fense  of  usury  against  a  bank^Morris  v.  First 
Nat  Bank  (Ala.)  137. 

VACATION. 

Of  injnnetion,  see  Injunction,  H  178,  184. 
Of  Terdfc^  see  New  Trial. 

VAGRANCY. 

Keeper  of  disorderly  house  as  vagrant,  see  Dis- 
orderly House,  S  5. 

I  1.  The  offease  of  vagrancy  defined. — Qavin 
T.  Stote  (Miss.)  498. 

VALUATION. 

Of  property  for  purpose  of  taxation,  see  Taxa- 
tion, i  847. 


VALUE. 

UmttB  of  jurisdiction,  see  Oonrta,  |  122;  Jna- 
tices  of  the  Peace,  |  iA. 

Of  property,  relevancy  of  evidence,  see  Evi- 
dence, S  113. 

Opinion  evidenee,  lee  Brldeneek  I  489. 

VARIANCE. 

Between  judgment  and  process,  pleadings, 
goofs,  Tvriuct,  m  findings,  see  Jnogmeat,  | 

Between  pleading  and  proof  In  civil  actions,  see 

Pleading,  SS  ^1.  ^ 
Between  pleading  and  proof  In  firiminal  intise- 

cudons,  see  Inoietment  and  Information,  f 

176. 

VENDOR  AND  PURCHASER. 

Oompensatlon  of  broker  procuring  cwveyanee, 
see  Brokws.  H  40-69. 

Declarations  by  vendor  as  evidence  against  ven- 
dee and  aabaequent  porchasers,  see  Eividenc^ 

I  230. 

Dedication  of  other  property  to  pnblic  nse  Ink- 
plied  from  sales,  see  Dedication,  |  19. 

Powers  of  sale,  see  Fowera. 

Specific  performance  of  contract,  see  Spedfle 
Performance. 

Transfers  of  proper^  insured,  effect  on  insor- 
auce,  see  Insurance,  |  328. 

Validity  of  sales  as  to  creditors  or  subsequent 
purchasers,  see  Fraudulent  ConveyaaceL 

Salet  bv  or  to  pariieular  clatiea  of  pertont. 
See  Executors  and  Administrators,  fS  343-402; 

Principal  and  Agent,  {  103;  BeceiTers,  |  13&. 
Life  tenants,  see  life  Estates,  |  23. 
Trustees,  see  Trusts,  {  203. 

8ale$  of  partUmlar  ipectea  of,  or  eatatet  or 
intere»t$  in,  property. 

Personal  property  in  general,  see  Sales. 

Property  of  decedent,  see  Bxeentors  and  Ad- 
ministrators, H  343-102. 

Public  lands,  see  Public  Lands,  i  152. 

Standing  timber,  see  Logs  and  Ixigging,  |  S. 

Trust  property,  see  Trusta,  |  203. 

Bolet  on  judicial  or  other  prooeedingt. 

See  Bxecution,  |  272. 

By  executors  or  admlnlBtrators,  see  Execaton 

and  Administrators,  SS  343-402. 
By  receivers,  see  Receivers,  §  135. 
On  partition,  see  Partition,  It  108,  100. 
Tax  sales,  see  Taxation,  |  623. 

I.  REQUIgrTBS  Aim  VAlIDITT  OF 
OORTRAOT. 

Application  of  statute  ot  frauds,  aee  Frauds, 
Statute  o(  I  75. 

I  44.  In  an  action  by  a  rendea  to  resrind 
purchases  of  land,  evidence  Md  fnsnffident  to 
show  false  representations  by  the  vendor  or 
fraud  by  her  agent  in  her  beihalf.— Day  v.  Hig- 
don  (Ala.)  878. 

m.  MODinOATIOK  OR  RBiCISSIOM 
OF  COHTBAOT. 

(B)  RcMlMlOA  Tesdor. 

I  102.  A  vendor,  dispossessing  the  pnrchas* 
er  without  violattiis  the  contract  does  not 
thereby  rescind  the  contract.— Batson  v.  John- 
son (Ala.)  34& 

nr.  PERFOBMANOE    OF  OOHTRAOT. 

(A)  Title  and  Bstate  «f  Teador. 

I  142.  A  stipulation  on  a  sale  of  real  estate 
for  the  return  of  the  earnest  money  with  an  ad- 
ditional equal   amount  should   the  sale  fail 
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through  tiu  vendor^!  Ctnlt  will  be  enforced.— 
Lrooa  r.  Woman's  Leuue  of  New  Orleani 
(Ca.)  la  ^ 

BIOBTS  Am  XJABXXJTIEI  OF 

PARTIES. 

Purchasen  at  execation  salee.  k«  Ezecatlrai,  | 

272. 

Parcbflsen  of  tniat  propertr  at  tnutee*e  ule, 
■ee  Truets,  |  203. 

(B)  As  to  Third  Peraoas  Ip  General. 

Subsequent  purchaser  from  vendor  as  proper 
party  to  snit  by  original  purdiaaer  for  specific 
performance,  aee  Spedflc  Performance,  1 106. 

(O  Bona  Fide  PoroliMers. 
O^^^perty  sold  on  execution,  see  Execution, 

Of  pnbUe  lands,  see  E^iblie  Lands,  1 152. 

I  227.  A  grantee  ot  land  HM  not  entitled  to 
set  up  claim  of  bona  fide  inucbaser  for  value 
without  notice.— Martin  t.  Brans  (Ala.)  997. 

i  232.  Where  a  husband  conveyed  a  lot  to 
his  wife  by  deed,  which  was  not  recorded,  and 
there  was  do  change  of  possesaion,  it  was  no 
notice  of  the  wife's  rights  as  against  bona  fide 

Krchasers  through  tne  husband.— Langley  v. 
illUm  (Ala.)  S&. 

I  244.  Sights  of  purchaser  at  foreclosure  of 
husbaud's  mortgage  of  lot  previously  conveyed 
to  wife  as  against  wife  stated.— Langler  t. 
PuUiam  (Ala.)  886. 

VZ.  REUEDIES  OF  TENDOB. 

(A)  Lien  mad  MMOvevr  •<  Laad. 

I  254.  There  Is  no  vandor'a  lien,  where  the 
consideration  Is  the  grantee's  agreement  to  care 
for  and  support  the  grantor  for  life.— Burroughs 
V.  Burroughs  (Ala.)  10^ 

(  299.  Under  certain  circumstancea,  the  ven- 
dor will  not  be  required  to  tender  return  of  the 
price  as  a  condition  precedent  to  an  action  to 
recover  the  property.- State  v.  Hackley,  Hume 
ft  Joyce  (la.)  772. 

(B)  Aetloas  for  Purchase  Bfoaejr. 

I  303.  The  payment  of  a  note  for  the  price 
of  real  estate,  payable  on  a  day  fixed,  without 
fixing  the  date  of  conveyance,  held  an  iDdei>pnd- 
ent  condition. — Batson  v.  Johnson  (Ala.)  348. 

VENDOR'S  LIENS. 

See  Vendor  and  Purchaser,  |S  254,  299. 

VENUE 

Of  action  by  or  against  corporations  in  general, 

aee  Corporations,  }  503. 
Of  criminal  proBacutiona,  see  Oriminal  Iaw,  B 

134,  135. 


XML  OKAHOE  OF  TEHUB  OB  PLACE 
OF  TBIAI.. 

Of  criminal  proaecutions,  see  Oriminal  Law,  It 
134.  ISIk 

VERDICT. 

Contrary  to  law  or  evidence,  ground  for  new 

trial,  see  New  Trial,  |  76. 
In  civil  actions  in  general,  see  Trial,  SS  328- 

849. 

In  criminal  prosecutions  In  general,  see  Crim- 
inal Law.  n  881.  803. 
Review  in  cfvU  eases,  see  Appeal  and  E^or,  18 

1002-1006. 

Review  In  criminal  cases,  see  Criminal  Law,  IS 

1158-1160. 
Setting  aride,  see  New  Trial. 


VERIFICATION. 

Of  pleading,  nee  Pleading.  S|  2»1,  304. 

VICE  PRINCIPALS. 

Uabillty  of  master  for  injuriea  to  servant  from 
acts  or  omissions  of  vice  principal,  aee  Blaitar 
and  Servant,  »  185-190. 

VINDICTIVE  DAMAGES. 

See  Damages,  |  87. 

VOLUNTARY  ASSIGNMENTS. 

Bee  Aasignmenta  for  Benefit  of  Crediton. 

VOLUNTARY  BANKRUPTCY. 

See  Bankruptcy,  ||  42, 5L 

VOLUNTARY  DISMISSAL  OR  NON- 
SUIT. 

See  Dismissal  and  Nonsuit.  H  26,  2& 

VOTERS. 


See  Elections. 


VOTING. 


At  meetlnn  of  municipal  couudl,  see  Municipal 
Corporations,  |  87. 

WAIVER. 

See  Estoppel. 

Errors  waived  in  appellate  court,  see  Appeal 
and  Brror,  i  1078;  Oriminal  Law,  i  1178. 

Of  obi«gtion$  to  particular  act$,  nutnmtmtt, 

ot  proceedingt. 
Default  or  delay  in  delivering  goods  sold,  see 

Sales,  I  ire. 

Errors  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  S  754. 
Inaiirance  policies,  see  Insurance,  (  375. 
Performance  of  contracts,  see  Contracts,  |  806. 
Pleadings,  see  Pleading.  f|  406,  490. 

Of  rigktt  or  remediet. 
Abatement  of  action,  see  Abatement  and  Re- 
vival, f  84. 

Exemption,  by  bankrupt,  see  Bankruptcy,  i  809. 
Forfeiture  of  insurance  policy,  see  Insurance, 
S  375. 

Jury  trial,  see  Jury,  i  28. 

Notice  of  cancellation  of  Insurance  policy,  see 

Insurance,  S  229. 
Objections  to  evidence,  see  Trial,  S  75. 

WARNING. 

Precaationa  aminst  Injuries  to  aervants,  see 
JIaaler  and  Servant,  j  153. 

WARRANT. 

Of  attorney  to  confess  judgment,  see  Jodg- 
mentj  3  ^0. 

Prplltaiuary  warrant  in  criminal  prosecution, 
see  Criminal  Law.  {  218. 

WARRANTY. 

Covenants  of,  damages  for  breach,  see  Oove- 

nants,  |  180. 
In  insurance  policy,  see  Insurance,  |  728. 
On  sale  of  goods,  see  Sales.  H  26()-286. 
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WATERS  AND  WATER  COURSES. 

See  DraiAi;  hevw.  Navigable  Watera. 
Compensation  for. water  righta  taken  for  pablle 

use.  aee  Bminent  Domaio,  i  84. 
In  cities,  use  and  resulatioa,  tee  Municipal  Oor- 

porationa,  |  712. 

n.  VATURAL  WATEB  OOVBSBS. 

(B)  Obatnwtfba  IMtentton* 

i  51.  A  railroad  acquiring  a  right  of  way 
crossing  natural  drains  did  ao  sub  mode;  tlie 
oondition  being  that  it  would  not  obstruct  the 
drains.-— Petit  Anse  Coteau  Dndnact  Diet  t. 
Iberia  &  V.  B.  Co.  (La.)  512. 

WAYS. 

Public  ways,  see  Ht^waya;  Municipal  Cor- 
porations, il  918-700. 

WEAPONS. 

Liability  for  negligence  In  maintaining  spring 
gunH,  see  N^ligence,  |  47. 

liability  of  owner  of  store  for  Injuries  to  bur- 
glar caused  by  spring  gnna,  see  TrespaM,  {  4. 

Nature  M  weapon  ased  in  liomtddc,  tee  Htnni- 
cide,  I  290. 

WEIGHTS  AND  MEASURES. 

Partial  Inralidity  of  statute  relating  to  meas- 
urement of  oysters,  see  Statutes,  |  64. 

I  2.  AcU  1804,  p.  88.  No.  3S,  relating  to 
■tandard  measote,  ksM  in  part  repealed  by  Acts 
ISOf^  p.  274,  No.  168  ao  far  aa  it  relates  to  <v- 
sten;  bnt  m  other  parts  the  act  remolna  in 
force  and  may  be  amended.— State  t.  Oogne- 
Tich  (La.)  489;  In  re  Oosnavldi,  Id. 

WIDOWS. 

Dower,  see  Dowor. 

Rigtits  as  to  homestead,  see  Homestead,  H  141- 
147. 

WIFE. 

See  HoBbaud  and  Wife. 

WILLS. 

See  Deacent  and  Distribution;  Exeeotorfl  and 

Adntinistrators. 
Charitable  bequestv  and  deilaes,  see  Charities. 
Validity,  construction,  and  execution  of  tmsta 

in  general,  see  Trusts. 

in.  ooHTXAon  to  devise  or  be- 
queath. 

Requirements  of  statute  of  frauds,  see  Frauds, 
Statute  of,  IS  75,  108. 

IV.  BEQUISXTES  Aim  VAUDITT. 

(A)  Hmtmn  mmA  Bssentlals  of  TeslaHeata- 
rr  Dlapoaitloas. 

S  70.  Will  made  in  Canada  held  entitled  to 
probate  Id  tht  state  oo  proof  that  the  formali- 
ties prescribed  by  tlie  Canadian  laws  Iiare  been 
observed.— Buoccssion  of  Drysdale  (La.)  SO. 

<B)  Pons  mad  Contents  of  Instrnmcats. 

Bequirementa  of  statute  of  frauds,  see  Frauds, 
SUtute  of,  tS  75,  103. 

<C)  Bxeoutloa. 

I  111.  An  addition  to  a  will  Arid  a  continua- 
tion of  the  will  itself,  so  that  the  signatures 


were  properly  placed  at  the  conclusion  or  end 
of  the  one  act— Oglesby  t.  Turner  (La.)  850. 


V.  gBOBATE,  EaTABMM 
AUD  AHNUUfBMT. 

(H)  BTldenM. 

I  289.  Sheets  bound  together  and  constitut- 
ing the  will  at  testator's  death  are  presumed 
to  have  been  bonnd  together  at  the  time  of  at- 
teeUdon.— Succeasioo  of  Drysdale  (La.)  SO. 

(M)  Operation  and  BCcttt. 

J  417.  The  interest  devised  by  win  takea 
effect  immedla^  on  the  death  of  teataUv. 
though  the  will  Is  not  probated  until  serenu 
years  tater.— Tbuart  t.  Blekert  (AlaO  89a 

TI.  COMITIIirOTIOK 
(A)  G«aeral  Ralem. 

!|  467.  Tb.B  word  "codidl"  is  synonymons 
th  the  word  "bequest"  or  disposition,  and  is 
so  used  in  Ber.  dv.  Code,  ait.  ItPTa— Oflesby 
T.  Turner  (La.)  8Ca 

(D)  Hatar*  of  Bstates  aad  Xalercata  Cre- 
ated. 

I  614.  Bequests  of  specific  things  fteU  to 
amount  In  most  cases  to  an  absolute  gift- 
Underwood  T.  Underwood  (Ala.)  800. 

(B)  Kstates  ia  Trast  aad  Powcm. 

Management  and  disposal  of  trust  property  ia 
genenl,  see  Trueti,  U  SM,  248. 

Vn.  BIGHTS  AKD  UABnUCTIEa  OF 
DETOEES  AUn  LEGATEES. 

(O  AdTaaeaasoBts,  Adonptloa,  dattsgBa» 
tloB,  aad  I*ap«e. 

Advancements  to  heirs  and  distributee^  Me  De- 
scent and  Diatribution,  H  1(K2,  100. 


WIRES. 

r  power  eo 

WITHDRAWAL 


Of  electric  light  or  power  onnpanle^ 

tricity. 


Eleo- 


Of  action,  see  Diamlsaal  and  Nonsidt,  ff  3&  2(1 
Of  particular  counts  by  trial  court,  see  Trisl. 
I  145. 

Of  pleading,  see  Pleading,  |  839. 
Of  remarlu  of  court  as  rendering  error  banH 
less,  see  Appeal  and  Eh-ror,  i  lu4& 

WITNESSES. 

See  Affidavits;  Depositiois ;  Evidcsice. 

Comments  of  counsel  on  witnessea,  see  Grimloai 
Law.  I  720. 

Experts,  see  Criminal  Law,  H  479,  491 ;  Evi- 
dence, 18  627,  528.  689. 

Opinions,  see  Criminal  Law,  H  448-^1 :  EtI- 
deuceTll  471-639. 

Presumptions  from  failare  to  testier  or  call  wit- 
ness, see  Evidenee,  I  77. 

Testimony  of  acconvuces,  see  Griminal  Law.  | 
611. 

I.  ATTEBDAIICB,  PBODUOTIOB  OF 
DOOUMEBn,  AHD  OOM- 
FEVSATIOV. 

Absence  of  witness,  ground  for  contlnnaDce,  see 
Criminal  Law.  H  1S94-Q9& 

{  10.  Under  Gen.  St  1906, 1  2253,  heU,  thit 
a  subpoena  for  a  witness  may  be  issued  by  the 
Supreme  Court  clerk  upon  order  of  the  justice 
issuing  B  writ  of  habeaa  corpus  or  heuing  the 
cause.— Ex  parte  Nathan  (Bla.)  38. 
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n.  oolKpetexot. 

Of  expert  witnessea,  see  Bridence,  |  689. 

(A)  CM^mmttr  mmM.  (|nallfl«atli»iui  1»  CtoB« 
mrml. 

CompetencT      tbrltur  decUntlon  oi  •x-eon^ct, 
aee  Homtelde,!^ 

S  37.  Where  a  -witness  disclaimed  knowledge 
as  to  the  contents  of  the  books  of  a  bank  con- 
cerning credits  on  a  note  not  indorsed,  the  court 
proper^  disallowed  questions  aaked  ber  con- 
cerning the  contents  of  the  books  as  to  sncb 
credits.— ntst  Nat  Bank  v.  Alexander  (Ala.) 
45. 

I  37.  On  the  issae  whether  a  sale  of  mei^ 
chandise  was  in  fraud  of  the  seller's  creditors, 
a  statement  of  the  seller  fmtd  a  statement  of 
Ms  best  recollection  of  the  amonnt  of  the  in- 
debtedness and  was  admissible.— Montgomery 
Moore  Mfg.  Co.  v.  Leetb  (Ala.)  210. 

i  62,  The  common  law  made  no  distinction 
between  the  inotMnpeteacy  of  one  spoase  to  tes- 
tify for  or  against  the  other  as  a  matter  of 
disability  and  incompetency  as  a  matter  of  privi- 
lege.—Ex  parte  BeTille  (Fla.)  685. 

S  62.  At  the  common  law,  ndther  the  hob- 
buid  nor  the  wife  conid  be  witnessea  for  or 
against  the  other,  except  where  the  offense  was 
directed  against  the  peiaon  of  tlie  wife.— Bx 
parte  Berille  (FlaJ  686. 

1  63.  TTnder  Gen.  St  1906.  |  1602.  and  Rev. 
St.  1892,  i  2863,  the  law  as  to  competency  of 
husband  and  wife  as  witnesses  in  civil  cases 
also  obtains  in  criminal  cases.— Ex  parte  BevUle 
(FtaO  686. 

I  61.  A  wife  Is  a  competent  witness  againat 
her  basband  In  a  prosecution  for  abandon* 
ment— Gamley  t.  State  (Ala.)  862. 

y  61.  In  a  prosecution  for  abandonment  of 
wife  and  child,  the  wife  hdd  competent  to  tes- 
tify that  defendant  was  the  father  of  the  child. 
—Gamley  t.  State  (Ala.)  362. 

(D)  pavUea  mA  Pevsoas  IstarMted  la 

I  111.  In  an  action  for  Injuries,  it  was  com- 
petent for  plaintiff  to  testify  as  to  his  physical 
condition  within  a  reasonable  time  prior  and 
snbsequent  to  the  accident,  and  that  he  had 
done  no  work  sines  the  accident,  and  conId  do 
none.— 8t  Lonla  ft  8.  I*.  B.  Co.  t.  Bang*  (Ala.) 
118. 

(O  TesttmoKT  of  Partltta  or  Porsoas  la- 
terosted.  for  or  a«aiaat  Reproseata- 
tlToa*  flarTlvoM,  or  Saeoosaors  la  Tl<- 
ti«  or  latarast  of  Feraoaa  Deeoaaod 
•V  laooBipetoat. 

I  189.  The  dismissal  of  the  action  as  to  one 
Joint  maker  held  not  to  remove  his  disqnalify- 
iDg  interest  to  testify  against  the  executor  of 
the  deceased  joint  maker.— Anthony  T.  Sturdl- 
vant  (Ala.)  1028. 

I  139.  One  maker  of  a  note,  wlio  is  Joined  In 
an  action  thereon  with  the  executor  of  his  joint 
maker,  is  Incompetent,  under  Code  1907,  |  4007, 
to  testify  as  to  any  transaction  with  or  state- 
ments by  deceased  relative  to  the  subject-matter 
of  the  action.— Anthony  t.  Sturdlvant  (Ala.) 
1028. 

Ji  14(k  In  an  action  by  a  bank  on  a  note,  a 
tnesa  having  no  pecuniary  Interest  In  the  suit 
was  not  disqualified  to  testify  concerning  his 
employment  by  the  bank's  cashier  to  work  on 
the  railroad,  because  the  cashier  had  since  died. 
—First  Nat  Bank  v.  Alexander  (Ala.)  45. 

I  140.  In  an  action  by  a  bank  on  a  note,  an 
oninterested  witness  was  properly  ^rmitted  to 
testify  to  declarations  by  plaintiff's  cashier, 
since  deceased,  as  to  how  the  note  was  to  be 
paid.— First  Nat  Bank  v.  Alexander  (Ala.)  46. 


I  1^.  Tbat  plaintiff  bank  had  another  snlt 
pending  against  witness  did  not  render  witness 
incompetent  to  testify  to  a  payment  made  bv 
defendant  to  the  bank's  cashier,  since  deceased, 
on  the  note  sued  on.— Hirst  Nat  Bank  t.  Alex- 
ander (Ala.)  45. 

I  140.  Interest  of  a  witness,  sufficient  to 
disquali^  him  to  testify  concerning  a  transac- 
tion with  a  person  since  deceased,  under  Code. 
1007.  S  4007,  defined.-OUver  v.  WilUama  (Ala.) 
987. 

I  140.  The  calling  ct  a  witness  by  one  oppos- 
ed Id  interest  la  not  sufficient  to  remove  the  dis- 
qualifying interest  of  the  witness,  under  Code 
I90r,  i  «M)7.  where  the  other  party  opiwised  in 
interest  cAjeets.— Anthony  v.  Stnroivant  (Ala.) 
1028. 

(D)  OoaflAeatlal  R«|««loaa  aa«  PriTileBcd 
CoManaleatioaa. 


S  -188.  The  change  of  the  common-law  rule  by 
making  one  aponse  a  competent  witness  against 
the  ouer  does  not  affect  the  rule  as  to  marital 
coBmmnications.— Ex  parte  Beville  (Fla.)  085. 

1  204.  Admitting  in  evidence  a  letter  from  de- 
fendants' attorney  to  them  relating  to  a  settle- 
ment In  the  action  on  trial,  and  compelling  the 
attorney  over  protest  to  testify  as  to  such  let- 
ter,  h«id  error,  it  being  a  privileged  communi- 
cation.—A.  B.  Ganua  &  Co.  v.  Tew  (Ala.)  1000. 

m.  BXAMZKATIOir. 

Of  expert  witnesses,  see  Criminal  Law,  |  491. 
Of  nonexpert  witnesses  as  to  opinions,  see  Evl* 

dence,  f  501. 
Review  <a  discretion  as  to  cross-examination,  see 

Criminal  Law,  |  1168. 
Review  of  rnlinKs,  see  Appeal  and  Error,  1 

1048;  Crlminaf  Law,  i  mO^. 

(A)  TmMmm  TMtlaiaar  la  Goaona. 

I  236.  Question  to  a  witness  Acid  sufficiently 
apt  to  elicit  his  recollection  of  the  similarity  be- 
tween a  deed  and  a  copy.— Clark  v.  Dunn  (Ala.) 
98. 

I  236.  Where  a  question  is  so  general  that 
Irrelevant  evidence  would  be  responsive  thereto, 
the  trial  court  cannot  be  put  iu  error  for  sus- 
taining an  objection  ■  thereto. — Phillips  v.  State 
(Ala.)  194. 

I  240.  It  is  within  the  trial  court's  discre- 
tion to  allow  a  leading  question. — St  Louis  A 
S.  F.  B.  Co.  V.  Savage  (Ala.)  113. 

i  240.  Permitting  leading  questions  is  large- 
ly in  the  discretion  of  the  court.— Montgomery 
Moore  Mfg.  Go.  v.  Leeth  (Ala.)  210. 

S  240.  In  an  action  for  work  and  materials 
furnished  in  constructing  a  bolldinff,  a  question 
held  properly  excluded  aa  Itadfalg.- FIraiing  t. 
Lnnsford  (Ala.)  921. 

I  240:  Question  to  witness,  bring  leading, 
A«W  open  to  objection.— Supreme  Lodge  Knights 
and  Ladies  of  Honor  v.  ^ker  (Ala.)  058. 

I  240.  The  trial  court  has  wide  discretion  In 
permitting  leading  qnestlons.— Camp  v.  State 
(Fla.)  537. 

I  248.  Where  a  state's  witness  was  asked  on 
cross-examination  whether  he  had  not  been  tak- 
ing an  interest  in  the  prosecution,  the  latter 
part  of  his  answer,  "Well,  I  have ;  only  telliog 
atiout  who  the  witnesses  were,"  was  properly 
allowed,  within  the  court's  discretion,  as  ex- 
plaining the  extent  of  his  activity,  even  if  it 
went  beyond  the  question.— Lowman  v.  State 
(Ala.)  43. 

S  248.  An  answer  held  not  unresponsive.— 
St  Louis  &  S.  F.  R.  Co.  v.  Savage  (Ala.)  113. 

I  248.  Answers  hdd  properly  stricken  as  not 
responsive.- Fleming  v.'  Lunsford  (Ala.)  921. 
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8  24&  Answer  of  witness  held  IrresiWDsiTe. 
— Sapreme  Lodge  Knights  and  I«adieB  ot  Honor 
T.  Baku  (Ala.)  9S8. 

8  252.'  Gross-examination,  by  exiiibiting  a 
cinder  and  questioning  a  locomotive  engineer 
as  to  the  size  of  sparks  or  cinders  emitted 
through  a  proper  spark  arrester,  held  proper. — 
Loniaville  &  N.  R.  Co.  t.  Smith  (Ala.^  241. 

8  262.  Party,  after  examination  of  witness, 
held  to  have  no  absolate  right  to  recall  him 
to  establish  matters  not  In  rebuttal. — Jenkins 
V.  State  (Fla.)  682. 

S  263.  A  simple  repetition  ot  a  witness*  ex- 
amination in  chief  held  property  denied,  where 
recalled  In  rebuttal.— JenkinB  v.  State  (Fla.) 
582. 

(B)  Cvoaa-BxaMiMmtloB  wd  B*-BlxUBlaa- 
tioa. 

Review  of  discretion  as  to  crosa-enmlnation, 
see  Oriminal  Law,  8  116S. 

I  267.  Matten  testing  the  acenracy  of  a  wit- 
ness* statements  may  be  inqalred  abont  on  his 
cross-examination,  the  extent  of  which  is  late- 
ly within  the  discretion  of  the  trial  oonrt— Da- 
vis V.  Anderson  (Ala.)  1002. 

L26&  In  an  injury  action  by  a  servant,  cer- 
croas-ezamination  of  plaintiGE  held  admis- 
sible.—United  States  Cast  Iron,  Pipe  &  Fonnd- 
17  Co.  T.  Driver  (Ala.)  11& 

S  260.  Scope  of  croBs-examinatian  stated.— 
Jenkins  v.  State  (Fla.)  582. 

S  270.  Certain  cross-examination  heU  im- 
proper.—Hill  r.  State  (Ala.)  4L 

I  271.  A  witness  cannot  be  cross-examined 
as  to  an  affidavit  he  admits  having  made  until 
exhibited  to  him.— Stewart  v.  State  (Fla.)  642. 

8  286.  Evidence  on  redirect  examination  held 
not  necessarily  snbject  to  the  role  governing 
evidence  In  rebuttal.— Telfair  t.  SUte  (Fla.) 
578. 

S  287.  Where  accused  being  asked  on  cross- 
examination  whether  he  had  made  a  certain 
statement  to  another,  denied  the  statement,  he 
should  have  been  allowed  on  redirect  examina- 
tion to  tell  what  the  conversation  was.— Stew- 
art V.  State  (Fla.)  642. 

IV.  OBEDZBILITT,  IBfPEACHBCEHT, 
OCmniADICTIOlf,  AND  OOB- 
BOBORATZON. 

Continuance  to  secure  impeaching  evidence,  see 

Olmlnal  Law,  |  690. 
Credibility  of  witnesses  as'affecting  weight  and 

sufficiency  ot  evidence,  see  Evidence,  §  588. 
Instmetiwia  as  to  credibility,  see  Criminal  Lav, 

i  785. 

(A)  In  G«ii«riil. 

I  318.  Evidence  that  accused  was  out  on 
bail  after  the  termination  of  his  first  trial  was 
Inadmissible  to  establish  his  status  as  a  wit- 
ness.—State  T.  Bouvy  (La.)  840. 

S  310.  Before  one  is  tendered  as  a  witness, 
testimony  as  to  his  probable  biaa  Is  incompe- 
tent.—Cox  v.  State  (Fla.)  875. 

S  820.  Refusal  to  permit  an  extended  cross- 
examination  as  to  matters  irrelevant  to  the  is- 
sue, to  test  the  memory  of  the  witness,  held 
not  an  abuse  of  discretion  nor  a  denial  of  the 
^^t  of  cross-examination.— Cox  v.  State  (Ala.) 

fi  330.  Cross-examination  AeZd  not  allowable 
as  to  tests  of  the  witness*  credibility.— Louis* 
ville  &  N.  R.  Co.  V.  Smith  (Ala.)  241. 

(B>  Character  nad  Condact  of  Witneu. 

t  337.  If  accused  voluntarily  becomes  a  wit- 
ness, his  general  reputation  for  truth  may  be 
impeached.— Clinton  v.  State  (Fla.)  580. 


J  338.  Repeated  vi<dations  of  a  statute  will 
affect  one's  general  reputation,  tiiougb  the  act 
done  Is  wrong  merely  because  prohibited  by 
statute.— Lovman  v.  State  (Ala.)  43. 

8  338.  One's  "general  character,"  as  relating 
to  his  credibility  as  a  witness,  means  tlie  esti- 
mate in  which  be  ia  held  by  the  community. — 
Lowman  t.  State  (Ala.)  43. 

I  344.  The  general  reputation  ot  a  witness 
for  truth  and  veracity  cannot  bs  impeached  by 
evidence  that  be  falsified  on  another  occasion. 
— Sute  V.  Blount  (La.)  12. 

I  340.  The  bad  general  character  of  a  wit- 
ness, or  his  reputation  for  truth,  may  be  shown, 
and  a  state's  witness  could  be  asked  on  cross- 
examination  whether  he  had  not  been  charg^ 
with  running  after  other  men's  wives;  but  it 
could  not  be  shown  that  on  one  or  more  specific 
occasions  he  liad  been  chained  with  lewdness. 
—Lowman  v.  State  (Ala.)  43. 

I  358.  On  cross-examination,  an  impeaching 
witness  can  be  questioned  as  to  what  he  has 
heard  of  acts  of  the  witness  impeached  likely 
to  affect  his  character  or  repatation,  in  order 
to  test  the  extent  and  the  soundness  of  the  im- 
peaching witness*  knowledge  of  general  char- 
acter.—Lowman  V.  State  (Ala.)  43. 

(C)  Intereat  and  Blaa  of  Wltaeaa. 

{  363.  That  the  state's  witness  had  previous- 
ly appeared  and  testified  in  other  eases,  his 
testimony  not  being  connected  with  accused  or 
the  offense  with  which  he  was  charged,  MHd 
not  a  circumstance  going  to  the  discredit  at  the 
witness.— Grayson  v.  State  (Ala.)  340. 

I  370.  Bias,  however  strong,  is  no  ground 
for  exclusion,  but  maj'  always  be  shown  for 
the  purpose  ot  affecting  the  credibility  and 
weight  of  the  evidence. — Grayson  v.  State 
(Ala.)  840. 

S  372.  A  wide  range  of  cross-examination 
should  be  allowed,  to  show  the  motive,  inlei^ 
est,  or  animus  of  a  state  witneB8.--Stewart  v. 
State  (Fla.)  642. 

8  374.  In  a  prosecution  for  canying  conceal- 
ed weapons,  certain  evidence  held  admissiUe 
to  show  bias  of  a  witness  Mwards  accused.r- 
Grayson  v.  State  (AlaJ  8^. 

(D)  laftoBslatemt  Statements  fey  Wltaesa. 

I  860.  A  part^  held  not  entitled,  for  the  par- 
pMe  of  discrediting  his  witness,  to  Inquire 
whether  he  bad  bad  a  conversation  with  third 
persons  In  reference  to  the  subject-matter  his 
testimony.— Davis  v.  Anderson  (Ala.)  1002. 

<B!)  Contradletlon  and  Corrabt»ration  ef 
-Witness. 

Corroboration  of  testimony  ot  accompUcea,  see 

Criminal  Law,  8  511. 
Corroboration  of  testimony  ot  female  in  prose- 

cutiw  for  seduction,  see  Seduction^  |  4S. 

I  405.  Irrelevant  questions  on  cross«cam]na- 
tion  may  be  excluded,  though  they  may  contra- 
dict witaess  upon  new  and  Irruennt  matter 
brought  out  on  cross-exanUnation.— Gilbert  v. 
State  XFla.)  585. 

8  406.  Where  the  bookkeeper  of  another  tes- 
tified that  the  account  of  the  later  was  never 
less  than  ^00,  a  receipt  In  full  of  acconnt  for 
$40.34  was  admissible  to  show  whether  the  book- 
keeper was  accurate  in  his  statunent— 4>aTis  v. 
AndeiBon  (Ala.)  1002. 

WOMEN. 

Married  women,  see  Husband  and  Wife. 

WOODS  AND  FORESTS. 

See  Logs  and  Ix>relii8- 
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WORDS  AND  PHRASES. 

"AcGODDt  •tated."— Jasper  Traat  Co.  t.  Lamp- 
kin  (Ala.)  837. 

"ActiiHiable  neKligence."— Soathern  Rj.  Co.  T. 
Smitli  (Ala.r  SdO. 

"Adjodicaam  of  hia  baDkntptcr."— Anthony  v. 
StQidiTant  (Ala.)  1028. 

•'Advocate  in  the  cause."— Slate  v.  Perkins 
(La.)  805. 

"Allow."— LooIsrUle  &  N.  R.  Co.  v.  Smith 
(Ala.)  241. 

'•Amendment." — Board  of  Public  Instruction  of 

Polk  County  v.  Board  of  Com'rs  of  Polk 

County  (Fla.)  574. 
"Auy  judicial  or  ministerial  officer."— State  T. 

Babin  (La.)  825. 
''Arising."— Mugge  t.  Wamell  Lumber  ft  Ye- 

neer  Co.  (F!a.i  645, 
"Arraignment"— Howard  T.  State  (Ala.)  954. 
"Assistant  solicitors."— Clinton  v.  State  (Fla.) 

5S0 

"Bacteriology."— State  t.  Duncan  (Ala.)  265. 

"Bequest."— Oglesby  v.  Tamer  (La.)  859. 

"CauBed."-LoniflTttle  ft  M.  B.  Co.  r.  Smith 
(Ala.)  241. 

"Character."— Pate  v.  State  (Ala.)  857. 

'•Civil  contempt"— Ex  parte  Dickens  (Ala.)  2ia 

'•Claim  of  tiUe."— Boe  t.  Doe  ei  dem.  Tenn- 
essee Coal,  Iron  ft  By.  Co.  (Ala.)  230. 

••Codicll.''-Ogle8by  t.  Turner  (U.)  859. 

••Collateral  attack."— McKinney  v.-  Adami 
(Miss.)  474. 

"Color  of  title."— Boe  Doe  ex  dem.  Tenn- 
essee Coal,  Iron  ft  By.  Co.  (Ala.)  230. 

•^Conditions."— Voinche  t.  Town  ol  Marks- 
ville  (La.)  662. 

•'Cowhide,  whii^  or  stick."— Stata  t.  Spigener 
(Miss.)  077. 

"Current  year."— Hinton  t.  Boane  (La.)  798. 

"Damages. "—Prestwood  v.  Carlton  (Ala.)  254. 

"Denial  of  Justice."— Ex  parte  Ryan  (La.)  385. 

"External  violence." — QuackenlxMS  v.  Insur- 
ance Co.  of  North  America,  of  Philadelphia 
(Miss.)  444. 

"Extreme  cruelty."— Prall  t.  Prali  (Pla.)  867. 

•Tellow  servants."- Steams  &  Culver  Lamber 
Go.  T.  Fowler  (Fta.)  680;  Taylor  t.  B.  'C. 
Palmer  ft  C!o.  (La.)  522. 

"Filed."— Falley  v.  Faliey  (Ala.)  894. 

"Fine."— State  v.  Price  (La.)  794. 

■•Fine  actually  Imposed."— SUte  t.  Price  (La.) 
794. 

"Fraud."— Crooker     White  (Ala.)  227. 
"General  character."— Lowman  v.  State  (Ala.) 
43. 

"Good  reason  to  believe."— City  of  Bessemer  T. 

Eidge  (Ala.)  270. 
"Head  of  the  family."— Harrelson  r.  Webb 

(La.)  883. 

"Implied  powers."— Robert  Gair  Co.  t.  Colum- 
bia Rice  Packing  Co.  (La.)  S. 
"Improved  land.''->-JobnBon  v.  Frederick  (Ala.) 

eio. 

"Incidental  powers."— Robert  Gair  Co.  t.  Co- 
lumbia Rice  Packing  Co.  (La.)  8. 

"Inclosure."— Wright  v.  Sample  (Ala.)  2C8. 

"Independent  contractor." — Alabama  Western 
R.  Co.  V.  Talley-Bates  Const.  Co.  (Ala.)  341. 

"Indictment."— State  v.  Boasberg  (La.)  162. 

"Information."— State  v.  Boasberg  (La.)  162. 

"Ingredient"— Elder  v.  State  (Ala.)  370. 

"iHSued  ."—Southern  Ry.  Co.  v.  Dickens  (Ala.) 
109. 

•'Local  law.-— Sellers  v.  State  (Ala.)  340. 
"Malconduct  in  office.*'— Etzler  v.  Brown  (Fla.) 
416. 

"Mandamas."— Ex  parte  IMokens  (Ala.)  218. 
'•Misconduct  in  office."— Etxler  t.  Brown  (Fla.) 
416. 

"Neglect"— State  t.  Caxales  (Ala.)  296. 
"Nnisance."— McCalla  v.  LonlsTlIIe  ft  N.  R. 

Co.  (Ala.)  971. 
■Occupation."— Supreme   Lodge   Knights  and 

Ladies  of  Honor  v.  Baker  (Ala.)  968. 
"Office."- Michael  v.  State  (Ala.)  92y. 


"On  the  farm."— Hinton  t»  Roane  ( 
"Orchard."— Wrteht  t.  Sample  (Ala 
"Orlginatiug."— Mugge  v.  Wamell 

Veneer  Co.  (Fla.)  M5. 
"Other  unlawful  dispodticRl  of."— 

State  (Ala.)  67. 
"Party  aggrieved."— Ci^  of  Beesemi 

(Ala.)  27a 
"Permanent  ordinance."- Michael  v. ! 

929 

"Permit."— LoaisTiUe  ft  N.  B.  CVk 

(Ala.)  241. 
"Probable  cause  for  beiieving."— Oit; 

mer  v.  Ei^  (Ala.)  270. 
"Proceedings.'^-Johnaon  t.  New  Enl 

(Ala.)  911. 
"Produce."- Elder  v.  State  (Ala.)  87 
"Product "-Elder  v.  State  (Ala.)  37 
"Public  dvil  office."— Michael  v.  S 

929. 

"Public  officer."- Michael  v.  State  ( 

Lizano  v.  City  of  Pass  Christian  1 
"Becoupmrait"— Carolina  Pwtland  ( 

V.  Alabama  Const.  Co.  (Ala.)  332 
"Res  gestse."— Williams  t.  State  (Fh 
"Res  judicata."— Virginia-Garollna  CI 

V.  Fisher  (Fla.)  504. 
"Sale."— Vernon  v.  State  (Ala.)  67. 
"Saloon." — O'Byme  v.  Henley  (Ala.) 
"Standing."— Birmingham  Ry.,  Ligh 

Co.  V.  Morris  (Ala.)  198. 
"Substantial."- Elder  v.  State  (Ala.) 
"Sudden  and  sufficient  provocation, 

State  (Fla.)  832. 
"Tax."- Louisiana  Ry.  ft  Navigatl 

Madere  fLa.)  609. 
"Telegram."— Western  Union  Telegi 

Hin  (Ala.)  248. 
"Telegraph."— Western  Union  Telegi 

Hill  (Ala.)  248. 
"Tort"— McCalla  t.  Louisville  ft 

(Ala.)  971. 
"Vacancy."— State  v.  Bouvy  (I-n.)  8 
"Vagrancy."— Gaviri  v.  State  (MisR.] 
"Vice  principal."— Steams  &  Culver  1 

V.  Fowler  (Fla.)  680. 
"Violence."— Johnson  v.  State  (FUl) 
"Ward."- Daigle  v.  Opelousas,  G.  ft 

Co.  (La.)  846. 
"Ways,  works,  machinery,  or  pi; 

Connellsville  Coal  ft  Coke  Co. 

(Ala.)  206. 
"Without  delay."— Ex  parte  Ryan  0 
"Yard."- Wright  t.  Sample  (Ala.)  2> 
"Youthful."— LouisTille  ft  N.  B.  C 

son  (Ala.)  188. 

WORK  AND  LABOR. 

■See  Master  and  Servant 

Liens  on  crops  for  labor,  see  Agricu 

S  2.  The  law  Implies  a  promise 
reasonable  compensation  for  service 
to  another  which  are  knowingly 
Irvin  V.  Strothcr  (Ala.)  969. 

I  14.  A  modification  of  tbe  regui 
a  contract  by  mutual  consent  co: 
waiver  of  special  stipulations  therel 
impossible,  and  the  party  consentii 
modification  is  liable  for  reasonable 
tion  to  the  other  party,  whose  wort 
has  been  accepted.— Smith  v.  Sharp 

i  14.   Plaintiffs  held  not  entitled 
on  a  quasi  contract  for  work  and 
furnished  under  a  contract  which 
doned,  leaving  15  per  cent,  of  the 
finished.— Maxwell  ft  Delehomme 
(Ala.)  882. 

f  24.  A  count  for  work  and  labor 
certain  date  could  not  be  sustaioei 
of  work  done  on  any  other  date. 
Southern  States  Lumber  Co.  (Ala.) 


For  easM  la  Dec.  Dig.  *  Amar.  Diss.  U07  to  data  ft  Indexes  sea  nine  topic  ft  section  (D  N 


Beat  ftod  aeeondary  erldesce.  see  Brldtticet  II 

171-186. 

Gun^Iwa  of  luutdvritliir,  see  Criminal  Law, 

Oros8-exaaiInatI(Mi  of  wltn«flsea  u  to  writings, 
see  Witneases,  |  271. 

Docnmentary  evidence,  see  Orimioal  Law,  | 
432;  Evidence.  »  S43-372. 

Neceesitr  and  sufflcieacr  antler  statote  of  fraods, 
see  Frauds,  Statute  of. 

NecesaitT  of  redudne  stipulations  to  writing 
see  Stlpolationfl,  I  6. 

Parol  or  other  extnoaic  evidence  affecting  writ- 
ings, see  Evidence,  ||  408-450. 

Bequlntes  and  suffidency  to  satisfy  statute  oS 
fraods,  m  Frauds,  Statute  of.  H  103.  10& 

WRITS. 

Particular  «dH(«. 

See  Execntlon,  |  78;  Garnisbment,  |  93;  Ha- 
beas Corpus :  Mandamus ;  Prohibition ;  Quo 
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Topics,  dlvMoBS,  ft  seetlon  (D  KUUBBB8  In  this  Indes.  ft  Dse.  ft  Ansr.  Dlgik  ft  R«srtsr  IndsoMS  agns 


TABLES  OF  SOUTHERN  CASES 


nr 


STATE  REPORTS, 


VOL.  165,  ALABAMA  REPORTS. 


AlB. 

Sotitb. 

Altt. 

South. 

Ala. 

South. 

Ala. 

South. 

Ala. 

Sooth. 

Ala. 

South. 

Ala. 

South. 

R«p. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rap.' 

Rep. 

Rep. 

psT 

Vol. 

Ft. 

p«r 

Vol. 

pb. 

p«r 

Vol. 

P«. 

pT 

Vol. 

P«. 

pT 

Vol 

PR. 

pT 

Vol. 

Pr 

pT 

Vol 

P». 

1 

40 

679 

106 

46 

464 

198 

46 

482 

279 

46 

452 

896 

46 

4S6 

611 

46 

849 

631 

47 

89 

2 

46 

778 

10» 

46 

266 

JD4 

46 

261 

281 

46 

477 

899 

46 

646 

513 

46 

460. 

633 

47 

106 

t 

46 

232 

115 

46 

646 

206 

46 

761 

2ST 

46 

476 

403 

46 

642 

516 

46 

760 

-644 

47 

80 

14 

46 

618 

121 

46 

769 

208 

46 

296 

m 

46 

780 

411 

46 

229 

531 

46 

848 

648 

47 

8> 

17 

4S 

756 

IS 

46 

771 

212 

46 

762 

296 

46 

483 

414 

46 

753 

526 

46 

754 

661 

47 

96 

a 

45 

B13 

128 

46 

C20 

216 

46 

586 

299 

46 

766 

417 

46 

677 

528 

46 

988 

669 

47 

169 

29 

4S 

468 

131 

46 

767 

217 

46 

467 

303 

46 

465 

422 

46 

761 

63T 

46 

969 

666 

46 

1036 

n 

46 

621 

133 

46 

489 

220 

46 

776 

3U 

46 

683 

426 

46 

778 

640 

46 

•70 

867 

46 

1036 

S9 

48 

229 

139 

46 

7« 

226 

46 

766 

316 

46 

766 

431 

4« 

479 

646 

46 

861 

668 

46 

1036 

40 

46 

471 

141 

46 

470 

231 

46 

453 

321 

46 

624 

435 

46 

686 

663 

46 

981 

668 

45 

1037 

44 

46 

ZES 

143 

46 

772 

233 

46 

494 

126 

46 

496 

449 

46 

662 

661 

46 

870 

669 

4S 

1037 

62 

46 

27S 

145 

46 

680 

238 

46 

233 

329 

46 

457 

468 

46 

473 

668 

46 

860 

670 

46 

1037 

67 

4B 

916 

149 

46 

237 

243 

46 

488 

387 

46 

768 

463 

46 

461 

671 

46 

853 

671 

45 

1087 

78 

46 

£36 

164 

46 

750 

246 

46 

472 

343 

46 

619 

468 

46 

767 

675 

47 

88 

672 

46 

■  67 

78 

46 

491 

167 

46 

467 

ISO 

46 

664 

347 

46 

776 

474 

46 

763 

591 

47 

46 

673 

46 

166 

85 

46 

480 

168 

45 

637 

264 

46 

681 

353 

46 

588 

479 

46 

638 

60S 

47 

62 

672 

45 

1037 

SS 

46 

481 

166 

4S 

902 

256 

46 

476 

869 

46 

747 

489 

46 

463' 

604 

4T 

66 

fiva 

46 

1038 

92 

46 

666 

176 

46 

678 

259 

46 

772 

3C8 

46 

484 

491 

46 

468 

607 

46 

986 

673 

45 

216 

93 

46 

470 

ISO 

46 

67 

263 

46 

661 

876 

46 

487 

496 

46 

682 

613 

47 

78 

673 

45 

217 

9G 

46 

493 

181 

45 

223 

265 

46 

678 

379 

46 

466 

498 

46 

769 

616 

46 

989 

674 

46 

ar 

99 

46 

459 

189 

46 

153 

2T0 

46 

753 

388 

46 

587 

604 

46 

646 

619 

47 

93 

674 

46 

Z27 

103 

46 

763 

193 

46 

686 

273 

46 

450 

388 

46 

464 

606 

46 

469 

626 

47 

103 

676 

46 

228 

lOS 

« 

761 

196 

46 

684 

273 

46 

461 

391 

46 

280 

SOS 

46 

400 

628 

47 

141 

676 

46 

468 

VOL.  166,  ALABAMA  REPORTS. 


Page 

Abney  t.  Mize  (46  So.  280)   391 

Abnims  t.  State  (46  So.  401)  105 

Alabama  City,  O.  &  A.  &.  Co.  t.  Betes  (46 

So.  770)   347 

Alabanin  Great  Southern  B.  Co.  T.  Vail  (46 

So.  587)   3R2 

Alabama  Iron  Co.  t.  Smith  (46  So.  47S). .  2S7 
Alabama  State  Land  Co.  t.  McCuIlough  (4G 

So.  472)   246 

Alabama  Western  R.  Co.  v,  State  ex  rel. 

Attorney  General  (40  So.  4fi8)  491 

Askew  T.  State  (40  So.  7Dlj   103 

Badham  r.  LunsfonJ  (46  So.  702)   212 

Bamett,  Ex  parte  (4.-»  So.  217)   674 

Batson  v.  Fidelity  Mutual  Life  Ins.  Co.  (46 

So.  578)   20.5 

Bennefield,  Ex  parte  (46  So.  772)   143 

Bentley  v.  Barnes  (47  So.  150)  650 

Bessemer,  Ci^  of,  v.  Smith  (46  So.  467)..  157 
Birmingham  Ry.  Light  &  Power  Co.  v.  Hag- 
gard (46  So.  519)  343 

Birmingham  Ry.  Light  &  Power  Co.  v. 

Tieldmg  (46  So.  747)   850 

Birmingham '  Southern  B.  Co.  v.  Kendrld 

(46  So.  588)   352 

Birmingham  &  A.  R.  Co.  t.  Maddox  & 

Adams  (46  So.  7S0)   292 

Black-Laird  &  Co.  v.  Vandiver  &  Co.  (46 

So.  524)   32r 

Blue  v.  Blue  (46  So.  751)   200 

Brazeel  t.  Commissioner's  Court  of  Blount 

County  (46  So.  r>84)   196 

Broadus  Cotton  Mills  t.  Alston  &  Gamble 

(46  So.  450)   272 

Brooke  v.  State  (46  So.  491)   78 

Bryant  T.  Alabama  Great  Southern  R.  Co. 

(40  So.  484)  368 


ampbell  T.  Haghea  (47  So.  45)  , 
mpbeU  T.  State  (46  So.  620)  

00  sa 


Pas:* 

Carleton  t.  Central  ol  Georgia  R.  Oo.  (46 

So.  405)   326 

Ojirtright  V.  West  (47  So.  08)   619 

Chicago  Portrait  Co.  t.  Bobbins  (45  So. 

217)    673 

Citv  of  Bessemer  v.  Smith  (46  So.  467)..  157 

City  of  Mobile.  Ex  parte  (46  So.  766)   226 

City  of  Montgomery  v.  Comer  (46  So.  761)  422 

Ciark  V.  Johnson  (47  So.  82)   048 

Cleveland  t.  Alba  (46  So.  757)   468 

Collier  v.  Tennessee  Coal,  Iron  &  R.  Co.  (46 

So.  487)   375 

Collins  V.  Smith  (46  So.  98fi)  ;   607 

Commissi  oner's  Court  of  De  Kalb  County  v. 

Wilbom  (46  So.  5A~)   192 

Copeland  v.  Bond  (46  So.  8.")3)   571 

Crabtree  t.  Alabama  Ijnnd  Co.  (46  So.  450)  513 

Crawford  t.  Sterling  (40  So.  840)   6H 

Crase  T.  Alabama  State  Land  Co.  (46  So. 

479)    431 

Cmm  T.  Town  of  Prattville  (46  So.  750)  154. 

Culver  V.  Baker  (45  So.  223)   181 

Deer  t.  State  ex  rel.  Tuthill  (46  So.  848)  521 
De  Kalb  County  Commissioner's  Court  t. 

Witbom  (40  So.  58.->)  19B 

DickifiBon  v.  Harris  (47  So.  781  613 

Dismukes  v.  Dismukes  (45  So.  XOaQ)  666 

Doe  ex  dem,  Alabama  State  Land  Co.  t. 

McCullough  (46  So.  472)  240 

Drake  t.  Rhodes  (46  So.  769)   40a_ 


Edmondson  v.  McGinnis  (47  So.  62)   602 

Edwards  v.  Scruggs  (46  So.  850)   568 

Elmore  t.  State  (45  So.  1036)   666 

Enterprise  Lumber  Co.  v.  Porter  &  Newton 

(46  So.  773)   426 

Eubanks  v.  State  (45  So.  57)   ISO 

Eubanks  t.  State  (45  So.  .57)   672 

601  Eugme  T.  State  (45  So.  10S6)   666 

128  Eugene  v.  State  (45  So.  217)   073 

CU80) 


Digitized  by 


1186 


60  SOUTHBBN  BBFOBTEB. 


151!  AX>A.— ConUnaed.  Page 

Flomerfelt  t.  Siglin  (47  So.  106)   633 

Florala  Sawmill  Go.  v.  J.  T.  Parrish  (46 

So.  461)   463 

Fourment  v.  State  (46  So.  266)   109 

Fowler  t.  State  (45  So.  913). . ...  1   21 

Flick  T.  Harper  (46  So.  48B)  231 

Gaboa'rr     O'Dwyer  (45  So.  1036)   667 

GaDdf  r.  Tlppett  (46  So.  463)   296 

Oaston  T.  Camith  (46  So.  1036)   667 

Q&yle  V.  Court  of  Cotutr  Ckon'rs  (46  So. 

261)    204 

GhoUton  T.  State  m  So.  1036)   667 

Ootnea  t.  Gomez  (45  So.  637)   15S 

Griffin  t.  State  (46  So.  481)   SS 

Haden  t.  Troy  (46  So.  753)   270 

HflU  T.  McKaller  C4e  So.  460)   508 

Hall  T.  Slaughter  (47  So.  103)   625 

Harris  T.  State  (46  So.  749)   139 

Harris  v.  State  (45  So.  216)  673 

Says  T.  State  (46  So.  471)   40 

Hill  V.  Houk  (46  So.  562)   448 

Hodge  T.  Eambo  (45  So.  678)  175 

Houston  V.  State  (45  So.  468)   675 

Howard  r.  Town  of  East  Lake  (46  So. 

754)    525 

HnmphrieB  v.  State  i46  So.  1036)   667 

Hyde  t.  State  (46  So.  489)  183 

Itby  T.  Wilde  (46  So.  464).'.  888 

Jefferron  v.  Sadler  (46  So.  900)   537 

Johnson  v.  Hattaway  (48  So.  7&Cf)  ; .  516 

Johnson  t.  State  (45  So.  10S6)  668 

Jones  T.  Jones  (47  Sa  80)   644 

Jooea  T.  State  (46  So.  579)   1 

Eabase  t.  Jebelee  CoUas  Confectionery  Go. 

(46  So.  581)   254 

Ketehum  v.  Faircloth-Segrest  Go.  (49  So. 

il&t   T  256 

King,  Ex  parte  (45  So.  1037)   668 

King  Lumber  Co.  v.  Orow  (46  So.  646). ..  504 
Knight  r.  Hunter  (46  So.  235)   238 

Lady  Ensley  C^al,  Iron  &  B.  Go.  t.  Gordon 

(46  So.  983)   528 

Lamar  &  Rankin  Drag  Co>  t.  Jones  (46 

So.  763)   474 

Larkin  v.  Simmons  (46  So.  451)   273 

LawBon  t.  State  (46  So.  259)   44 

Layton  v.  Ompbell  (46  So.  775)   220 

Tjevi  V.  City  of  Anniston  (46  So.  237)....  149 

Lewis  V.  Wilson  (45  So.  1037)   668 

Logan  T.  State  (46  So.  480)   85 

Louisville  &  N.  B.  Co.  T.  Church  (46  So. 

457)    829 

McAfee  v.  AmoM  &  Matbis  (46  So.  87<9. .  661 

Macafee  v.  Giacoppazzi  (45  So.  155)   672 

McBride  t.  Sullivan  (45  So.  902)   168 

McClelland  t.  State  (45  So.  1037)   669 

HcDanlel  t.  Louisville  &  N.  B.  Co.  (46  So. 

981)    553 

McDonald  v.  State  (45  So.  1037)   669 

McKimmie  v.  E.  E.  Fort>e8  Piano  Go.  (46 

So.  772)   259 

McLean  r.  Martin  r4S  So.  2^  208 

Malcohn  t.  Louisville  &  N.  B.  Co.  (46  So. 

768)    337 

Martin  v.  Crook  (46  So.  482)   198 

Masflon  T.  Ma^son  (45  So.  1037)   669 

Matthews  v.  State  (45  So.  1037)   669 

Merrill  v.  Worthington  (46  So.  477)  281 

Meverv.  Allen  (45  So.  1037)   670 

Millender  v.  State  (46  So.  756)   17 

Mitchell  V.  Wright  (46.  So.  47.S)  458 

Mobile,  aty  of.  Ex  parte  (46  So.  768)..  228 
Montgomery,  City  of,  v.  Comer  (46  So.  761)  422 
Montgomery  Light  &  Water  Power  Co.  v. 

OitiMnA  L\ght,  Heat  &  Power  Go.  (45 

So.  1037)   670 

Moody  T.  Uontoon  (46  So.  45^  279 


Pat* 

Moore  r.  Maxwell  &  DelhoDune  (48  So. 

756)    299 

Moore  t.  Todd  (45  So.  1087)   670 

Morrison  t.  State  (46  So.  646)  115 

Nashville,  C.  &  St.  Il  B.  Gou  t.  Oartli 

(46  So."  583)   311 

Nashville  G.  &  St  L.  By.  t.  Woods  (46 

So.  561)   263 

Neal  T.  City  of  Sheffield  (45  So.  1037)  670 

Neal  V.  Neal  (47  So.  66)   604 

Nelms  T.  Bogers  (46  So.  453)   4S0 

Norris  v.  State  (45  So.  1037)   671 

Norwood  v.  Tyson  (45  So.  1037)   671 

Nunn  T.  Chadwick  (45  So.  1037)   671 

Paris  T.  Johnson  (46  So.  642)   408 

Pearson  v.  City  dC  Binningham  (47  So. 

80)    631 

Perry  T.  State  (46  So.  470)   98 

Pilcher  T,  Central  of  Georgia  R.  Oo.  (46 

So.  765)   316 

Poe  T.  State  (46  So.  621)   31 

Prestridge  y.  Wallace  («£  So.  970)  

Bandle  v.  State  (46  So,  759)  121 

Roberta  t.  Engli^  Mfg.  Go.  (46  So.  702$. .  414 

Robinson  v.  State  (45  So.  9iW   67 

Robinson  t.  State  (45  So.  1037)  671 

Ross  V.  Gray  Eagle  Coal  Co.  (46  So.  664) . .  2.'i0 

Russell  T.  Ballard  (46  So.  217)  673 

Ryan  r.  City  of  Tuacalooaa  (46  So.  63$. .  479 

Scharfenbui^  t.  Town  of  New  Decatar 

(47  So.  95)   651 

Scnruggs  &  Echols  v.  City  of  Decatar  (46 

So.  989)   616 

Sims  T.  Mobile,  J.  &  K.  C.  B.  Oo.  (46  So. 

494)    233 

Sims  V.  State  (46  So.  493)   Wt 

Smith,  Ex  parte  (45  So.  22Q  673 

Smith  V.  Roebuck  (46  So.  455)   305 

Smith  V.  State  (48  So.  23(0   7fi 

Smith  V.  State  (46  So.  753)   102 

Southern  Exp.  Co.  v.  Gibbs  (46  So.  465). .  303 
Southern  Timber  &  Inv.  Co.  v.  Gordon  (45 

So.  1037)   672 

Stallworth  v.  Brown  (46  So.  467)   217 

Stallworth  v.  State  (46  So.  .518)   14 

State  V.  Albright  (46  So.  470)   141 

State  V.  Banks  (4d  So.  217)  674 

Stevehs  t.  Stevens  (45  So.  1038)  fiTJ 

Stodenmeyer  v.  Hart  (46  So.  48^  243 

Tennessee  Coal,  Iron  &  B.  Co.  r.  Bo<»ell 

'  (46  So.  866)   4.T'. 

Thomas  v.  Livingston  (46  So.  851)  S*". 

Thomas  t.  State  (46  So.  560)   Vd 

ThomAs  T.  State  (46  So.  771)  12:1 

Thomas  t.  State  (46  So.  767)   131 

Thompson  v.  O'Neill  &  Co.  (46  So.  229). .  411 

Thornton  v.  Bramlett  Y46  So.  577)   417 

Tillery  v.  Tillery  (46  So.  582)   49:1 

Tilman  r.  State  (46  So.  58^.  21ii 

Torabigbee  Valley  B.  Co.  v.  Falrford  Lom- 
ber  Co.  (47  So.  88)   573 

Warrior  Mfg.  Co.  t.  Jones  (46  So.  456) •     •  37!> 

Washington  v.  State  (46  So.  77^   2 

Watson  V.  State  (46  So.  232)   I* 

Way  V.  State  (46  So.  273)   52 

Western  Union  Tel.  Co.  v.  Iceland  (45  So. 

217)    674 

West  V.  Louisville  &  N.  R.  Co.  f46  So.  469)  5«v. 

Wigs  BroB.  V.  Ringemann  (45  So.  153). ..  .  ISH 

Williams  v.  Finch  (46  So.  845)  

Wills  Valley  Min.  &  Mfg.  Co.  v.  Galloway 

(47  So.  l4l)    

Wilson  V.  State  (45  So.  227)   674 

Wright  V.  State  (46  So.  409)   2:» 

Wright  T.  State  (46  So.  229)   X* 

Wynne  t.  State  (46  So.  439)   OE* 

TouDK  T.  State  (46  So.  BSaH   143 


Digitized  by 


VOU  156,  ALABAMA  REPORTS. 


Ala. 

SoatlL 

Ala. 

Soutb. 

Ala. 

Soutb. 

AIL 

Soutb. 

AlB. 

Sonth. 

Ala. 

Soutb. 

J 

Rep. 

Rap. 

Rap. 

Rep. 

Rap. 

Rap. 

Rep. 

Rep. 

Rep. 

Rep. 

Rap. 



Rep. 

t 

eg. 

Vol 

P«. 

■ 

ToL 

~Pr 

' 

VoU 

P«. 

Am 

rf. 

Vol. 

P«- 

Pg. 

Vel. 

P«. 

Vol. 

Pg. 

T 
1 

1 

47 

76 

96 

47 

70 

184 

47 

286 

334 

47 

62 

466 

47 

2S6 

677 

47 

109 

6 

s 

46 

864 

99 

47 

74 

188 

47 

329 

839 

47 

139 

469 

47 

196 

B81 

47 

140 

6 

47 

71 

101 

47 

133 

199 

47 

67 

341 

47 

280 

4S2 

47 

342 

686 

47 

241 

6 

u 

47 

300 

103 

47 

166 

202 

4? 

186 

346 

47 

818 

466 

47 

97 

689 

47 

66 

6 

20 

47 

133 

108 

47 

201 

223 

47 

180 

364 

47 

135 

47S 

47 

162 

692 

47 

72 

6 

3S 

46 

862 

111 

47 

192 

228 

4? 

210 

860 

47 

144 

480 

47 

310 

698 

47 

826 

6 

& 

46 

868 

113 

46 

866 

240 

47 

168 

369 

47 

48 

493 

47 

170 

604 

47 

136 

6 

40 

46 

988 

119 

47 

He 

244 

47 

S27 

383 

47 

332 

500 

47 

173 

608 

47 

138 

6 

43 

47 

134 

122 

47 

m 

261 

47 

138 

390 

47 

82 

611 

47 

284 

611 

46 

989 

6 

M 

47 

lOS 

127 

47 

163 

263 

47 

248 

392 

47 

163 

617 

47 

292 

616 

47 

204 

6 

58 

47 

Ul 

136 

47 

198 

263 

47 

UO 

397 

47 

272 

623 

47 

66 

620 

46 

S80 

6 

63 

<T 

63 

140 

47 

246 

269 

47 

84 

403 

47 

147 

636 

46 

971 

625 

46 

866 

6 

70 

47 

6G 

144 

47 

S39 

184 

47 

-  r9 

411 

47 

293 

S30 

47 

66 

WS 

47 

236 

G 

72 

47 

191 

147 

47 

2S6 

290 

47 

149 

416 

47 

SS7 

646 

46 

972 

630 

46 

864 

6 

1^ 

46 

968 

IRA 

Ian 

47 

33& 

afB 

47 

239 

19a 
fso 

47 

S3G 

46 

377 

ICt7 
w> 

47 

103 

78 

47 

242 

168 

47 

340 

304 

47 

64 

427 

47 

209 

660 

47 

137 

640 

47 

196 

6 

78 

47 

21S 

191 

47 

77 

308 

47 

69 

432 

47 

206 

663 

47 

79 

642 

47 

199 

6 

» 

47 

194 

163 

47 

76 

311 

47 

3L4 

438 

47 

230 

566 

46 

974 

646 

4? 

126 

6 

89 

47 

104 

166 

47 

SS7 

323 

47 

323 

446 

47 

837 

678 

47 

807 

661 

47 

1338 

6 

93 

« 

77 

ITS 

47 

100 

381 

47 

341 

460 

47 

60 

6TG 

46 

849 

063 

« 

1036 

6: 

S6 

47 

IM 

Ul 

47 

Ul 

833 

13 

a 

m 

47 

83 

*Baported  In  toll  In  Uw  Bonttimi  Reporter;  not  reportea  in  fait  In  the  Olltolal  Reporti. 


VOL.  156.  ALABAMA  REPORTS. 


Pes* 

Alftbama  Chemical  Co.  t.  NUes  (47  So.  239)  298 
Alabama  Consol.  Ooal  &  Iron  Co.  r.  Ham- 
mond (47  So.  218)  253 

Alabama  Great  Sontbem  R.  Co.  t.  Godfrey 

(47  So.  185)   202 

Alabama  Great  Boutbem  R.  Co.  v.  Mc- 

Whorter  (47  So.  84)  2G» 

Alabama  Securities  Co.  t.  Dewej  (47  So. 

55)    530 

Alford  T.  Doe  ez  dem.  First  Nat.  Bank  of 

Oadsden  (47  So.  230)   43S 

Allen  T.  State  (47  So.  103S)  661 

AUfBOD  r.  Steele  (47  So.  1038)   661 

Aren  T.  Bntler  (47  So.  188)   606 

BaxKett  T.  Alabama  Chemical  Co.  (47  So. 

102)   637 

Bank  of  Gunteraville  y.  Jones  Cotton  Co. 

(46  So.  971)   525 

Barclay  t.  State  (47  So.  75)  163 

Barry  t.  Madaris  (47  So.  152)   475 

Bell  T.  State  (47  So.  242)  ,   76 

Beverett  v.  State  (47  So.  138).  101 

Birmin^am  Ry.  Lifht  ft  Power  Co.  t.  Har- 
den (47  So.  327)   244 

Birmingbam  By.  Light  ft  Power  Co.  t. 

Miles  (46  So.  1036)   662 

Binningham  Ry.  Jjigbt  &  Power  Co.  t. 

Paricer  (47  So.  138)   251 

Blrmin^am  Ry.  Light  ft  Power  Co.  t. 

Sawyer  (47  So.  67)  199 

Bin  T.  State  (46  So.  858)   20 

Blankenship  v.  State  (47  So.  1038)   661 

Bradberry  v.  State  (46  So.  96S)   74 

Cbmpbell  v.  Gilliam  (46  So.  1036)   662 

Carter  v.  State  (47  So.  191)   72 

Chambers  v.  Morris  (47  So.  2.15)  628 

Chandler  Bros.  t.  HiBcins  f47  So.  284). ...  511 

Chappel)  T.  State  (47  So.  329)   188 

Childera  v.  State  (47  So.  70)   96 

Ghriatiau  v.  Denmark  (47  So.  82)   390 

Olay  T.  SuUivan  (47  So.  l.M)  892 

Condon  r.  City  of  Birmingham  (47  So. 

1088)    662 

Oiabtree  v.  Nolan  (46  So.  1038)   663 

ColberBon  t.  Empire  Goal  Co.  (47  So.  237)  416 

Dallas  Coanty  t.  IMUard  (47  So.  135)   354 

Dilbani  t.  I^aisvllle  ft  N.  R.  Co.  (47  So. 

210)    228 

Dimmick,  Ex  parte  (47  So.  lOJS)   662 

Dunlap  T.  Ererett  (46  So.  1038)   6G3 


Ebersole  t.  Addington  (46  So.  840) . . 

Edgar  T.  State  (47  So.  295)  

Eshelman  t.  CSty  of  Birmingham  ( 
1038)  

Fomb7  T.  Oi|id«ll  Lumber  Co.  (46  So 
Fulton  T.  Longshore  (46  So.  988).. 

Garrett  t.  Wilson  (47  So.  1038)  

Gibbs  V,  State  (47  So.  65)  

Grant  t.  City  of  Birmingham  (46  So 

Gray  v.  State  (47  So.  1088)  

Greer  v.  State  (47  So.  30^  

Greer  St  Walker  v.  Liipfert-Scales  ( 

So.  307)  

Quyllou  T.  Sicard  (46  So.  1038)  

Hall,  P>i  parte  (47  So.  inO)..  

Hall,  Ei  parte  (46  So.  1038)  

Hall  V.  Nix  (47  So.  335)  

Ham  V.  State  ex  rel.  Buck  (47  So.  1 
Harris  t.  Gunter  (47  So.  1038).... 

Harris  v.  State  (47  So.  340)  

Harrison  v.  City  of  Anniston  (46  So. ' 

Hays  7.  I^moine  (47  So.  971  

Heathcoat  v.  Western  Union  Tel.  C 

So.  18^  

Henderson  t.  Lancaster  (46  So.  103; 
Henderson  v.  State  (47  So.  76)..., 

Hill  V.  State  (46  So.  m)  

Hobdy  V.  Manistee  Mill  Co.  (47  So.  C 

Hodo  V.  State  (47  So.  l.'ti)  .  

Houghton  V.  Shaddox  (47  So.  1038). 
Hunter  v.  State  ■(47  So.  133).  

Jackson      State  (47  So.  77)  

Jackson  v.  State  (47  So.  77)  

JackBon  v.  Tribble  (47  So.  310)  

Jonas  Schwab  &  Co.  v.  Hnll  (47  So.  : 
Jones  T.  State  (47  So.  100)  

Layton  v.  Wripht  (47  So.  236)  

Ijong  T.  Cnmmings  (47  So.  3(19).... 
LonisWIIe  ft  N.  R.  Co.  T.  Burdette  (■ 

1038)   

Loiiiflville  ft  N.  R.  Co.  v.  Scheinert  (■ 

293)   

Taumb  v.  Boyd  (47  So.  20f))  

Lndlow  Y.  State  (47  So.  321)  

Lyon  V.  McGowan  (47  So.  342)  

McAfee  t.  Wallenhanpt  (46  So.  873) . 

•Reported  in  full  in  the  Southern 
not  reported  in  full  in  the  Official  Re 
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McAllister  t.  State  (47  So.  101)   122 

McBryde  t.  State  (47  So.  302)   44 

McDaniel  t.  State  (46  So.  988)   40 

Maddox  r.  Wcstcott  (47  So.  170)   492 

MaQffum  V.  State  (47  So.  104)   05 

ManEattao  Life  Ids.  Co.  t.  Veiueoille  (47 

So.  T^T   502 

Manhattan  Trust  Co.  t.  Oastcm  (40  So. 

1038)    666 

Mann  Lumber  Co.  v.  Bailey  Iron  Wotki 

(47  So.  325)   58!8 

Martin  v.  State  (47  So.  104)   89 

MasGott  Coal  Co.  t.  Garrett  (47  So.  149). .  290 

MathlB  V.  State  (47  So.  1039)   672 

Medley  t.  State  (47  So.  218)   78 

Metcalf  T.  St  LouiB  &  S.  F.  B.  Co.  (47  So. 

158)   240 

Metropolitan  Life  Ins.  Co.  v.  McCray  (47 

So.  %5   689 

HiUer  T.  State  (46  So.  la^S)   665 

Morgan  t.  Sheppard  (47  So.  147)   408 

MoMley  T.  State  (47  So.  193)   136 

Neal  T.  City  ot  Sheffield  (46  So.  lOSfi^....  666 

Nearen  r.  State  (47  So.  338)   156 

North  Alabama  Coal,  Iron  &  R.  Co.  t. 

Jones  (47  So.  144)   360 

Norwich  Union  Fire  Ina,  Soc.  v.  Prude  (46 

Sa  97^   566 

Oates  7.  State  (47  So.  74)   90 

Patterson  v.  State  (47  So.  52)   62 

Patton  V.  State  (46  So.  862)   23 

Pear  v.  Cedar  Creek  Mill  Co.  (47  So.  UO)  263 

Pearson  t.  Hooper  (47  So.  1030)   666 

Pelham  V.  Cfaattahoochie  Grocery  Co.  (47 

So.  172)   500 

Pell  City  Mtg.  Co.  t.  Swearingen-  (47  So. 

272)   397 

Perryman,  Kx  parte  (46  So.  SQCSi..  625 

Pettibone-Taytor  Co.  v.  Farmers^  Bank  & 

Trust  Co.  (46  So.  751)  *e66 

Philliiw  T.  State  (47  So.  245)   140 

Pippin  V.  State  (47  So.  2(I(J)  184 

Planters*  &  Merchants'  Independent  Packet 

Co.  V.  Webb  (46  So.  977)   551 

Pruett  V.  ' Williams  (47  So.  318)  346 

Humphrey  t.  State  (47  So.  156)  103 

Eeid  V.  Greene  (47  So.  195)   640 

Richter  y.  State  (47  So.  163)  127 

Ridgell  V.  State  (47  So.  71)   10 

Boman  t.  Montgomery  Iron  Works  (47  So.  ^ 

136)     604 

Roqiiemore  v.  Roqiirniore  (46  So.  1038)...  667 
RuHsoU  V.  Holman  (47  So.  205)  432 

'Reported  in  full  In  the  Sonthem  Reporter; 
not  reported  in  full  in  the  Official  Reports. 


Fas* 

Sands  t.  Xjouisville  &  N.  E.  Co.  (47  So. 

323)    323 

Schwab  &  Co.  t.  Hall  (47  So.  137)   5W) 

Scott  V.  Colson  (47  So.  60)   450 

ScroggiM  V.  State  (47  So.  1039)   667 

Setzer  v.  Merta  (47  So.  1039)   667 

Sewell  V.  Sewell  (47  So.  204)   *.!« 

Sloss-Sheffield  Steel  &  Iron  Co.  r.  Sharp 

(47  So.  270)   284 

Sonthem  R.  Co.  t.  Darwin  (47  So.  314). . .  311 

Southern  R.  Co.  v.  Nowlin  (47  So.  ISO)..  222 

Sparks  v.  McCreary  (47  So.  332)   3S2 

Speer  t.  Smoot  (47  Sa  256)   450 

State  T.  Davis  (47  8a  182)   ISl 

State  T.  Morgan  (47  So.  1039)   668 

Stevens  T.  Standard  Oil  Co.  (47  So.  140)..  581 

Stevens  t.  State  (47  Sa  208)   119 

Sweatt  V.  Bute  (47  So.  194)   85 

Tatum  v.  State  (47  So.  XiQ)  144 

Taylor  v.  State  (47  So.  1039)   668 

Tennessee  Coal,  Iron  &  R.  Co.  v.  Crotwell 

(47  So.  64)   304 

Tennessee  Coal,  Iron  &  R.  Co.  v.  Pratt 

Consolidated  Coal  Co.  (47  So.  337)   446 

Thomason  v.  Brock  (47  So.  1039)   6B8 

Thomas  v.  State  (47  So.  257)   166 

Troy  T.  Goodwyn  (46  So.  1039)  669 

Union  Naval  Stores  Co.  v.  Push  (47  So.  4S)  360 

United  State  Cast  Iron  Pipe  &  Fonndry   

Co.  v.  Bragg  (47  Bo.  66)  ISS2 

Vary  v.  Sensabaugh  (47  So.  1{)6)  

Vick  V.  State  (46  So.  566)  •W« 

Vigo  T.  City  of  Birmingham  (46  So.  1039)  660 

Walden  ▼.  Town  of  Headland  (47  So.  79). .  562 

Wallace  v.  Newberry  (47  So.  1039)   670 

Watt  V.  Killebrew  (47  So.  83)   454 

Welch  V.  State  (46  So.  856)   112 

Western  Union  Tel.  Co.  v.  Collins  (47  So. 

61)    333 

Western  Union  Tel.  Co.  v.  Howie  (47  So. 

.341)    331 

Western  Union  Tel.  Co.  v.  Leland  (47  So. 

62)   334 

White  v.  State  (47  So.  192)   Ill 

Whitman  v.  Bartlett  (46  So.  972)   ."Hft 

Willoudbby  v.  Hannon  f47  So.  241)   5S5 

Windham  &  Co.  v.  Stephenson  &  Alexander 

(47  So.  280)   341 

WriRht  V.  State  (47  So.  201)  l^S 

Wynn  v.  McCraney  (46  So.  854)   630 

Tonng  r.  State  (46  So.  1039)  CTA 

Zavelo  V.  Cohen  Broir.  (47  So,  292)  517 

'Reported  in  full  In  the  Southern  Reporter; 
not  r^wrted  in  full  in  the  Official  Beports. 
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Pace 

Alabama  Cent  B.  Oo.  t.  Stokes  (47  So. 

33*S)    202 

Alabama  aty  G.  &  A  B.  Co.  t.  Bullard 

(47  So.  678)   618 

Arnold  v.  Samuela  (47  So.  1038)   670 

Askew  V.  State  (48  So.  107)   6, 

Badgett  v.  State  (4S  So.  54)   20 

Baldwin  v.  Alexander  (47  So.  176)   63 

Barrett  T.  Doe  ex  dem.  McCarty  (48  So. 

40)    449 

Barron     City  of  Anniston  (48  So.  58)  399 

Benton  t.  Clemmooa  (47  So.  582)   638 

Bessemer,  City  of,  v.  Southern  B.  Co.  (48 

Sa  im)  423 

BirminKham  Ry.,  Light  &  Power  Co.  t. 

Hinton  (47  So.  576}  B30 

Birmingham  Ry.,  Light  St  Power  O).  t. 

Smith  (47  So.  1038)   670 

Blake  T.  American  Bolt  Co.  (47  So.  1088)  870 

Brandon  t.  Williams  (47  So.  199)  886 

Brettel  T.  Connelly  (47  So.  298)  *671 

Brown  v.  Pinley  (47  So.  577)   424 

Brown  v.  State  (47  So.  1024)   15 

Burt  T.  Fraser  (47  So.  672)   574 

Caldwell  t.  Caldwell  (47  So.  268)   119 

Carter  t.  Oouch  (47  So.  1006)   470 

Cbattanooga  Sav.  Bank  T.  Tanner  (47  So. 

790)    502 

Citizens'  Bank  of  DyerabnrK  t.  J.  C  Hess 

&  Co.  (46  So.  1(^)  ;   e07 

City  of  Bessemer  v.  Southern  R.  Oo.  (48 

So.  103)   428 

Oochran  v.  Kimbroogh  (47  So.  709)   454 

Cofer  V.  State  (47  So.  1010)   10 

Coleman  v.  Town  of  Eutaw  (47  So.  703)  327 

Ooleman  v.  Town  of  Hartford  (47  So.  594)  S'jO 

Cook  T.  Phonohnrp  Co.  (47  So.  1035^   501 

Cox  T.  State  (47  So.  1025)   1 

Cramton  v.  Rutledge  (47  So.  214)   141 

Crawford  v.  ^gram  (47  So.  712),   314 

GrothweU,  Ex  partQ  (47  So.  1038)!   671 

Dickson  t.  Van  Hoose  (47  So.  718)  459 

Eimmett  v.  Hooper  (47  So.  1006)   5S6 

English  T.  McCreary  (48  So.  1131   487 

Eutaw,  Town  of,  v.  Coleman  (47  So.  703) . .  327 

Flowen  &  Peagler  t.  W.  T.  Smith  Iiumber 

Co.  (47  So.  1022)   505 

Friedman  t.  Fraser  (47  So.  320)   191 

Fuller  T.  Gbenaolt  (47  So.  197)   46 

Oarden  t.  Holley  (47  So.  716)  652 

General  Supply  &  Const  Co.  v.  Shelton  (47 

So.  593>   635 

Geo.  EL  Wood  Lumber  Oo.  t.  Wi\Ii«ms  (47 

So.  202)   73 

Gilreath  v.  Carbon  Wil  &  Lost  Creek  Ooal 

Co.  (47  So.  2981   153 

Glenn  v.  State  (47  So.  10.34)   12 

Gray,  Ex  parte  (47  So.  286)   35S 

Greene  v.  Boaz  (47  So.  255)   68 

Oreenstein  v.  First  Nat.  Bank  of  Gadsden 

(47  So.  1036)   53S 

Griel  v.  Tillis  (47  So.  1038)   071 

Guarreno  v.  State  (48  So.  65)   17 

Gulf  Coal  &  Coke  Co.  v.  Appling  (47  So. 
730)    325 


Gulf  Compress  Co.  t.  Jones  Cotton  Co.  (47 
So.  251J.  


32 


Hall  T.  Gnnter  &  Gunter  (47  So.  155)   375 

Hardeman  t.  Williams  (48  So.  108)   422 

Harrison  t.  Maury  (47  ao,  724>  227 

Harwell  v.  Zimmerman  (47  So.  722)   473 

Henderson  Law  Co.  v.  Hiuson  (47  So.  717)  640 

•  Reported  in  full,  in  the  Soothern  Reporter; 
not  reported  in  full  in  the  Official  Reports. 


Himes  Supply  Co,  v.  Parker  (47 
Hodges  T.  WaUace  (4T  So.  lOOb).. 
Home  Ice  Factory  t.  Howells  Min. 

So.  117).  ". . 

Houston  County  v.  Henry  County 

710)   •  

Howell  V.  Henry  (47  So.  132)  

Hurt,  Ex  Parte  (47  So.  284)  

Hurt  T.  Hurt  (47  So.  260)  

Hatto  T.  Stough  &  Homaby  (47  S 

International  Harrester  Co.  t.  Gla*  i 
So.  733)   , 

Jackson  t.  Lucas  (47  So.  221)  

Jackson  t.  Mobley  (47  So.  590)...  . 

Jackson  T.  Parrish  (47  So.  1014)..  , 

Johnson  v.  Motlow  (47  So.  568). . .  , 

Jones  T.  Gainer  (47  So.  142)   , 

Jones  v.  Hinea  (47  So.  739)   , 

Jones  T.  Mahone  (47  So.  ltK>)   . 

Kennedy  t.  McDiarmid  (47  So.  791 

Lange  v.  Hammer  (47  So.  724) ....  , 
Lecroix  t.  Malone  (47  So.  725) ....  , 

Lee  V.  Cochran  (47  So.  581)   , 

Lewis  V.  Collier  (47  So.  790)   , 

Long  V.  Holley  (47  So.  655)   , 

Long  Distance  Telephone  &  Telegt  i 
V.  Schmidt  (47  So.  731)  

McCrary  v.  Brown  (50  So.  403> . . .  ^ 
McGnire     Appling  (47  So.  700).. 

Manser  T.  Sims  (47  So.  270)  

Marx  T.  District  Grand  Lodge  No.  * 

B.  B.  (47  So.  207)   , 

Matthews  t.  Tennessee  Coal,  Iron  i  : 

Co.  (47  So.  78)....  

Merrltt  r.  Vincent  Mercantile  Co.  • 

731)    , 

Miles  V.  Sledge  (47  So.  5(^1   , 

Mitcliell  V.  AlHs  (47  So.  715)  

Mullen  V.  Johnson  (47  So.  584)  

Murphy  t.  Jones  (47  So.  1039) ....  . 


Noble  T.  Metcalf  (47  So.  1007)  , 

Nortii  Birminghant  Lumber  Co.  t.  I 
.  White  (48  So.  84)  

Parker  v.  Miller-Brent  Lumber  Co.  ' 

580)   

Pennsvlvauia  Casualty  Oo.  v.  Mitel 

So.  78)  

Peters  v.  Rhodes  (47  So.  183)  

PhilJipa  T.  Pratt  Coal  Co.  (47  So.  H  > 
Pitts  T.  American  Freehold  Land  '. 

Co.  of  London  (47  So.  242)  

Ponceler  t.  Palace  Liverv  Co.  (47  S ; 

Poftey  V.  Gamble  (47  So.  509)  

Providence  Saving  Life  Ins.  Soc.  t. 

(47  So.  1010)  

Rankin  t.  Denn  (47  So.  101"))  , 

Rodgers  v.  Burt  (47  So.  226)  , 

RoBfi  V.  Lewis  (48  So.  105)  

Rush  T.  Masonic  Temple  Ass'n  (48  ?• 

Salmon  v.  Wynn  (47  So.  2.131  

Srarbroueh  v.  City  Nat.  Bank  (48  So. 
Security  Mut.  lite  Ins.  Co.  v.  Riley  | 

733)  , 

Sewell  V.  Hoffman  (47  So.  282)  

Sharpe  T.  Miller  (47  So.  701)  , 

Shepherd  v.  Parker  (47  So.  1027) . . . , 

Shook  T.  Scott  (47  So.  734)  

Sigsbee  t.  C^ty  of  Birmit^ham  (I 

1036)   

Sinsey  River  Lumber  Oo.  t.  Gilliln 

So.  .710)  


U90 
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157  AIiA.-^oBUnued.  Page 
SlosB-Sheffield  Steel  &  Iron  Co.  t,  Hoom 

(47  So.  572)   663 

Smith  T.  Smith  (47  So.  220)   79 

Sneed  t.  State  (47  So.  1028)   8 

Soothern  Steel  Co.  v.  Hopkins  (47  So.  274)  176 

Stallworth  t.  State  (48  So.  107)   3 

State  ex  rel.  Roberson  t.  Town  of  Pell  City 

(47  So.  246)   380 

StokeB  V.  Dimmick  (48  So.  6G)  237 

Sumner  t.  Hill  (47  So.  5^)  230 

Ban  Ins.  Co.  of  New  Orleans  v.  Aberdeen 

Clothing  Co.  (47  So.  722)   528 

Tallasaee.  Town  of,  v.  Toomba  (47  So.  808)  160 

Thornton  v.  Pinckard  (47  So.  289)   206 

Town  of  Bataw  v.  Coleman  (47  So.  70^. .  327 
Town  of  TallasBee  t.  Toombp  (47  So.  806)  160 
^  T.  HaU  &  Fuky  (47  So.  1035)   082 


Union  lion  Works  Cb.  T.  Union  Naral 

Stores  Co.  (47  So.  652)   645 

Van  Hoose  t.  Dickson  (47  So.  718)   4G9 

Wade  T.  Martin  (47  So.  840)   215 

Walden  v.  McKinnon  (47  So.  874)   291 

Walker  v.  Wyman  (47  So.  1011)   478 

Werthelmer  v.  Ridgeway  (47  So.  569)   396 

Western  Ry.  of  Alabama  t.  McPherson  (4T 

So.  1039)..;   672 

Western  Union  Tel.  Co.      Panler  (47  So. 

654)    615 

White  V.  Ward  (47  So.  166)   845 

Whittaker  v.  Van  Hoose  (47  So.  741)   288 

WiUia  V.  Rice  (48  So.  ^   252 

Wood  Lnmber  Go.  v.  WUUams  (47  So.  20^  73 

Woodroof  T.  HaU  (4T  Sol  07(9  
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Acosta  T.  Anderson  (48  So.  260)   749 

Adams  V.  State  (48  So.  219)   1 

American  Process  Co.  v.  Florida  White 

Pressed  Brick  Co.  (47  So.  942)   116 

Atlantic  Coast  Line  B.  Co.  v.  Dees  (48 

So.  28)   127 

Atlantir  Coast  Une  B.  Co.  v.  Peeples  (47 

So.  392)    145 

Bamhill  T.  State  (48  So.  251)   16 

Bellamy  t.  State  (47  So.  868>   43 

Brash  t.  Ehrman  (47  So.  037)   153 

Bridges  &  Co.  v.  Carlton  (48  So.  46)   843 

Broome  v.  State  (48  So.  1038)   897 

Brown  t.  Markbam  (48  So.  39)   202 

Builders  Supply  Co.  v.  Acton  (47  So.  8122)  756 

Canon  &  Barnwell  v.  Green  (47  So.  985). .  211 

Carhart  v.  Allen  {48  So.  47)   763 

Chanoey  t.  Williams  (47  So.  811)  215 

Obariotte  Harbor  &  N.  R.  Co.  v.  Burwell 

(48  So.  213)    217 

Claflin  Co.  v.  KinK  (48  So.  37)   767 

Clarke  v.  Hartt  (47  So.  810)   77.'^ 

Clark  V,  State  (47  So.  481)   46 

aary  t.  laom  (47  So.  019)  236 


Clinton  r.  State  (47  So.  3S9)   57 

Cobb  V.  Hawsey  (47  So.  484)  I.'i0 

Commiasionera  of  Dade  Coooty  v.  Haidee 
(47  So.  3S0)   243 

Dade  County  t.  Hardee  (47  So.  350)  243 

D'Alemberte  t.  Malone  (50  Sa  10^)  904 

D'Alemberte  v.  State  ex  rel.  Mays  (47  So. 

489)    1(K 

Dallam  v.  Sanchez  (47  So.  871)   779 

Eagle  Fire  Co.     Lewallen  (47  So.  047)..  246 
EX  O.  Painter  FertiliEer  Co.  t.  Du  Pont 
(47  Sa  928)   511 

Feinberg  v.  Steams  (47  So.  797)   279 

Florala  Sawmill  Co.  r.  Britt-Carson  Shoe 

Co.  (47  So.  924)   301 

Florida  East  Coast  R.  Go.  t.  Taylor  (47 

So.  345)    788 

Florida  Finance  Co.  t.  Sheffield  (48  So. 

42)    285 

Florida  R.  Co.  v.  M.  L.  Adams  &  Son  (47 

So.  021)    29* 

Florida  R.  Co.  t.  Sturkey  (48  So.  34)  190 


Fonarty  y.  A.  E.  MaBBman  Bros.  &  Co.  (48 

So.  1038)       899 

Foggarty  v.  Cordero  (48  So.  1089}  901 

Fogfisrty  v.  Cvxry  (48  So.  10S9)  800 

Foggartr  T.  TrostBros.  (48  So.  1039)....  900 
Frfiik  T.  State  (47  So.  514)   62 

Geop«e  T.  Drawdy  (47  So.  939)   303 

Globe  &  Rntgers  Fire  Ins.  Go.  y.  LewaJlen 

(47  So.  793)    806 

Graham  t.  Gill  (47  So.  017).  316 

Graham  t.  Tucker  (47  So.  663)  307 

Green  t.  Bou  (48  So.  207)   319 

Hainlln  t.  Badge  (47  So.  825)   342 

Hall  V.  O'Neil  Turpentine  Co.  (47  So.  609)  324 
Hammond  v.  A.  Yetsbu^  Co.  (48  So.  419)  369 

Hardee  v.  Brown  (47  So.  834)  .^77 

Hayes  v.  Frohock  (47  So.  343)   794 

H.  B.  Claflin  Co.  v.  King  (48  So.  37)   767 

Hildretb  t.  Western  Union  Tel.  Co.  (47 

So.  820)    387 

Bobtw  V.  Frazier  (47  So.  929)   796 

Holt  T.  De  iMch-EdwaidB  Co.  (48  Sa  1039)  902 
Holt  T.  HUImui'Sutberland  Co.  (47  So.  ' 

934)    801 

Hoopea  v.  Crane  (47  So.  992)   395 

Howland       State  ex  rel.  Zirklebach  (47 

So.  963)   ;  422 

H.  W:  Metcalf  Co.  t.  Martin  (47  So.  821)  495 
H.  W.  Metcalf  Co.  t.  Orange  County  (47 

So.  863)  ...829 

Irey  t.  Peacock  (47  So.  481)   440 

Jacksonville  Electric  Co.  t.  Hellenthal  (47 
So.  812)    443 

J.  I.  Kelly  Co.  t.  Saint  Paul  Fire  &  Ma- 
rine Ins.  Co.  (47  So.  742)   45G 

Johnson  t.  State  (48  So.  1039)   903 

Jones      Jacksonville  Electric  Co.  (47  So. 

1)  4B2 

J.  it.  Shomaker  &  Co.  t.  Waters  (47  So. 

936)    559 

Keen  T.  State  ez  rel.  Drane  (47  So.  024). .  241 
Kelly  Co.  v.  Saint  Paul  Fire  ft  Marine 

IM.  Co.  (47  So.  742)   4R6 

Kinff  T.  Hooton  (47  So.  394)   805 

Ladson  v.  State  (47  So.  617)   &i 

Lasseter  v.  Zapf  (48  So.  1039j  897 

licynes  t.  Tampa  Foundry  &  Mach.  Co.  (47 

So.  918)  .  ..488 

Lindsley  v.  Mclver  (48  So.  1038)........  902 

Lowe  V.  State  (48  So.  1039)   896 

Lybass  v.  Town  of  Ft.  Myers  (47  So.  846)  817 

McDonald  t.  State  (47  So.  485).   74 

McQuaig  T.  Golf  Xaral  Stores  Co.  (47  So. 

2)  505 

Manatee  County  State  Bank  t.  Wade  (47 

So.  827)   492 

Mears  v.  State  (48  So.  1039)   903 

Metcalf  Co.  v.  Martin  (47  So.  921)   495 

Metcalf  Co.  v.  Orange  County  (47  So.  363)  829 

Mills  V.  Britt  (47  So.  709)   839 

Milton  T.  McKinnon  (48  So.  1039)  899 

Mitchell  T.  St  Petersburg  &  G.  R.  Co.  (47 

So.  1M)  497 


Mitchnm  t.  State  (47  So.  815)  ,  71 

Moaet  T.  Autuono  (47  So.  ^)  480 

Osborne     State  (48  So.  1039).   806 

Painter  Fertilizer  Ga  t.  Du  Pont  (47  So. 

928)    611 

Pc^v.  State  (47  So.  487)...  81 

PtVpell  V.  Culpepper  (47  So.  351)  615 

Prafi  T.  Prall  (47  So.  916)  1  621 

Putnal  T.  State  (47  So.  864)   86 

Railroad  Com'rs  v.  Atlantic  Coast  Line  B. 

Co.  (47  So.  870)   625 

RawlB  T.  Carlton  (48  So.  46)   843 

Ray  V.  Pollock  (47  So.  940)   630 

Saonders  v.  Collins  (47  So.  058)   534 

Seaboard  Air  line  Ky.  t.  Simon  (47  So. 

1001)      645 

Shomaker  &  Co.  v.  Waters  (47  So.  936).. .  660 
Silver  Springs  ft  W.  R.  Co.  v.  Koonce  (47 

So.  390)   845 

Skinner  Mfg.  Co.  v.  Wright  (47  So.  fiiSl)..  661 

Smith  r.  miiott  (47  So.  S87)   849 

Starfcs  V,  Sawyer  (47  So.  513)  606 

State  V.  Atlantic  Coast  Line  R.  Co.  (47 

So.  387)   601 

State  V.  Atlantic  Coast  Line  R.  Co.  (47 

So.  aco)   617 

State  V.  Seaboard  Air  line  Ry.  (47  So. 

986)    670 

State  ex  rel.  Ellis  v.  Atlantic  Coast  Line 

R.  Co.  (50  So.  1030)   905 

State  ex  rel.  Ellis  v.  Gerbing  (47  So.  353)  603 
State  ex  rel.  Ellis  v.  Tampa  Water  Worics 

Co.  (47  So.  358)   868 

Stewart  V.  Beggs  (47  So.  032)   665 

Stewart  v.  Steams  ft  Culver  Lumber  Co. 

(48  So.  10)   670 

Stuckey  &  Tiller  Co.  v.  Priest  (47  So.  811)  876 
Summeilin  t.  Seaboard  Air  line  By.  (47 

So.  557)    687 

T.  E.  BridRes  ft  Go.  v.  Carlton  (48  So.  46)  843 

Telfair  v.  State  (47  So.  863).   104 

Thomas  v.  Price  (48  So.  1^...  694 

Thomas  v.  Saunders  (47  So.  796)   100 

Thomas  v.  State  (48  So.  1030)   808 

Thomas  Bros.  Co.  v.  Price  ft  Watson  (48 

So.  17)   684 

Thomas  Bros.  Co.  v.  Price  ft  Wataon  (48 

So.  262)   854 

Thompson  v.  State  (47  So.  816)  107 

Hschler  t.  Robinson  (48  So.  46)   600 

Valdosta  Mercantile  Co.  v.  White  (47  So. 

961)    704 

Vaughan's  Seed  Store  v.  Stringfellow  (48 

So.  410)    708 

Weiit  Coast  Lumber  Co.  t.  Griffin  (48  So. 

m   878 

Williams  v.  Atluitic  Coast  Line  R.  Co.  (48 

So.  209)    736 

Wood  v.  Wood  (47  So,  500)   882 

Yellow  Pine  Lumber  Co.  t.  Jemigan  (47 
So.  945)   801 
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